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CL\IMANTS,. • . : ~~~~ ........ ~.,1 ~ 
Goftniaint Cocl9 CWm Naiiiber: l'-02314 .. 

FULL Mm DNALRII·!'B 
• ' I 

This Full iiid Fmal Raleue ('"Ap:emmt"). clilted November 81 20I6 tOr Convenience, is 

entered into by 8lld ~'RonatciA. Mlrieil ~ Patdcii Maite~ iUMduaily aiid colleatively 
~ !ASM lAs~-.ty /,f~~A.4'~ ~~~ • . :. 

(1efmed to bmin as tho "Clahnints"); Vai4e4 ·swta AtitomOWlc Aisocia&On ('"USM j, and the City 

8Dd eoomY of San Fianinac:o. ·a Jmmicipal corpontion ("CitY'). ~~·its PubU~ utillties 
c~aaion {"SFpuC") (eo~ty "Parties"'~ indivi~"Partyi~ This~ mdnoibo 

etfecthtc UDti1 aPProved by Iha ·City u set lbrth in ParasraJ,h l belaw. 

WBEREA.S, on or 8lxnd on or abOut ianiJBi'Y 251'2016. a bindslide oc:cmmi Iii. abd 

aroD04~~.1t~9f~-~~-\he10Q b~Of·Minloma~ ( .. "OIJsitas 
Inciclmt"), dectingpzopmties including, but not limi1a1 to. ~6 ~ ~ B!n~oisc;o. 

c.Hfomia (~~ Bll4• ~rA~. S11~,Ji'q.11~1C01R'Jif2cJ!le (~ K.f\Af~t 

Pmperty"); .. 

WBBUAS, the Claimants own1ho~u community property with riafat of 

surviwrahip (1ee Grant Deed attached.). . ,. 

~ ... the1iiltlpofthe Cuitu In~ Cl~~ ~ilpared JJPderUSAA 

~~l~p •• Cl~l"'3~Jt4a "PolW'). Qletaifmdedcertain ~ • . • . 

coverage.for the~;. ~·whiph USM\111 ~ c;t~gw;nts~totat mqmmt9i 

St~.oo (~ ll1PldredlWP Th~ 'Q1ree :a\Jlllfn:d ~orty-¥"we~andNo CaJB) 
' ' 

for~~ptbe~rn.qdent, llllds~~~~l~; .. 

WRJREAfl, ~Juge28, 2016, TJMA ~'~Code Claim.No. 16-03S3S with 

the City. c~.Jamaps ~-the ~).lci@at, ~P.t, QOt~tq, 

llJllOllldlt.pWI 1o pl"iuaup Qllder~~(tbe~ ~j; 1,. 
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WHEREAS, on February 25, 2016, Claimants med Govemment Code Claim No. 16-

02314 with the City, claiming damages arising ftom the Casitas Incident.. incJadius. but not 

1mnt.ecl to, damagei of imy type 1o·anc11or as.tociated with Jeill and/orpmonal property Jocatecht 

the Property; 

WHEREAS, City owns a l 0-foot wide public service easement at the western edge of 

the Property and the NeigbboIJng Property. u shown on sheet 3 of the recorded four-sheet July, 

1930 survey map titled "Map of Subdivision No. 1 Sherwood Foren San Francisco Cal., .. 

preparecl by Punneu, Parez '1!d Hutchison Bqtneers, recorded in Book M of Mapa at page 32, 

OfBcial Records of the City and County of San Francisco, within which SFPUC maintains and 

operates subsurface sewer infrastnlchµ'e ("City's Existina Public Service Easement''); 

WHEREAS, Claimants and USAA all~ge that SFPUC'a maintenance of the City's water 

pipes and sewer systems caused or contn'butod to tho Casitas Incident; · 

~. Claimants, USAA. and the City each now wish to settle this dispute on the 

terms and conditions set fmth herein; 

NOW, TBEREFORE, for value received and in consideration of the pro1lllses, 

covenants and conditions set forth below. Claimants, USAA, and the City agree as follows: 

AGREF.MlijNT 

l. Board Approval: 

L Pursuant to Ordinance No. 114-16 of the San Francisco Board of 

Supervisors, the City bas ~to enter Udo a partial settlement in the amount of D74,859.05 

(N'me Hundred Seventy-Pour Thousand, Eigbt Hundled Fifty-Nine Dollan and Pive Cents) (the 

"Partial Settlement Payment"), in accordance with paragraph 3.a.L, below, subject oaJy to the 

prior approval of the San Francisco City Attorney and SFPUC, each acting in its sole discre1ion. 

b. The City and Claimanla each 1ll1derstaads and agrees that all additional 

seltlemmt paymealll, and all terms of dds Agrecmcat other than the payment of the Partial 

SeUlement Payment and 1hc .release .tbr such Partill SeUlemem Paymmt, are contiqmt upon 1he 
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formal adoption of an or~ auUio~ the settlement, approved ~Y the San Francisco 

Board of SupeIYisors and the Mayor, each acting in its sole discretion. 

2. R~air of the Property: Claimants agree to utilize the settlement payments set 

forth in Paragraph 3 of this Agreement, to repair the lan~li~e at the Property. Claimants have 
J 

retained ~e g~technical engineering finn of Stevens, Ferrone & Bailey ("SFB") as Claimants' 

geotechni~ consultants. SFB conducted a geotecbnical investigation of the Property and 

produced a Jµly 6, 2016 Oeotecbnical Report (the "SFB Report") containing recomrpendations to . 
repair the landslide at the Property, prepare the Property for the ~~nstruction of Cl~ts' 

residence, and stabilize the City's sewer line on the Property by the installation of stitch piers. 
• I 

Claimants agree to undertake this work including the installation of the stitch piers ("Landslide 

Repairs"). 

a-' M~terlal Inducement: Claimants agree to .diligently pursue and complete repair 

of the landslide and re:placemenf of the residence at the Property subject to reasonable weather 

and construction delays upon receipt of the settlement payments as set fQrth herein. This 
, · ~ 

commibncnt by Claimants is a material inducepient for City to enter in~ this Agreement. 

b. Indemnity: 1'e Parties expressly undct;sbuld and acknowledge tpat Claimants 

shall commence the Landslide Repair at the Property on April 1, 2017, or before if wea~er . 

conditions allow for an earlier starL The Parties further ~derstand and the City.expressly awees . 
• • ' t I • 

• 
that the City shall def~, i~nify, and hold 9 ,aimaqts bannless ("Indemni~ Ob}jgation"~ 

until AJ.?ril 1, 2017, or commencement of the Landslide Repair ("20 }6-2017 Winter"), whichever 
' 

is earlier, for the limited purpose of any and all third-party claims an.ing from the Casitas · 

Incident ~ng tbe201~2017 Winter. On April 1, 201?• Qr such earlier construction start date, 

if any, Claimants shall resume full care, custQdy, an4 control of the Prqperty, and the City's 

Indemnity Obligation s~all be ex~~hed in its en~, with the sole exccp_tj9p of any 

continuing obligations for 2016-2017 Winter thifc!-party da.DJages claims. 
~ ' 

c. 2816-2011 Winter E~gea~ ~dstide Repaln: The Parti~ undmtan~ mJ.4 

. the 9ty expres§]y agrees that shout4 the ,f:ity ~ actin~ in i~ sole discretion, that 
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emergency repairs are needed during the 2016-2017 Winter, the City shall be responsible for the 

costs and the completion of such emergency repairs. In addition, the City agrees to require that 

the City's ~er~cy ~~C~<!'! ~~r ~e C_l~~ a~ additional insureds on such 

contractor's commercial general liability_insurance p.olicy. 

d. 2016-2017 Winter Geotechnfcal Observation: The City further agrees to 

include $20,000 in the Final Settlement Payment, as defined in Paragraph 3.a.ii below, to be 
. 

expended by Claimants for the sole purpose of Oeotecbnical Observation by SFB during the 

2016-2017 Winter (not to exceed five site inspections). The SFPUC, in its sole discretion will 

request, and fund, any additional inclinometer readings, as appropriate, before April 1, 2017. 

3. Settlement: 

a. Total Settlement Amount: Subject to obtaining the required approvals as 

provided in Paragraph 1 above, and the provisions in Paragraph 3.a.iii., below which establishes 

a contingency fund for the Landslide Repair at the Property, and as may otherwise be set forth in 

this Agreement, Claimants agree to accept payment from the City in the total amount of 

SS,444,496.07 (Five Million, Four Hundred Forty-Four Thousand, Four Hundred Ninety Six 

Dollars and Seven Cents) ("Total Settlement Amount") in full and ftnal settlement of all costs, 

damages, and claims, of every kind, arising from the Casitas Incident. Claimants each further 

agree to fully and finally reimburse USAA $102,345.00 (One Hundred Two Thousand, Three 
• 

Hundred Forty-Five Dollars and ~o Cents}, paid under the Policy for damages arising from the 

Casitas .Incident (''Reimbursement"). Claimants shall make such Reimbursement within I 0 

business days of receipt of the Partial Settlement Payment. 

I. Partial Settlement Payment and Release: Subject to Paragraph 

I .a. above, including, but not limited to, the prior approval of the San Francisco City Attorney 

and SFPUC each acting in its sole discretion, and in accordance with the SFPUC's regularly 

scheduled calendar, the City shall make the Partial Settlement Payment to Claimants, in the 

amount of $974,859.05 (Nine Hundred Seventy Four Thousand, Eight Hundred Fifty-Nine 

Dollars and Five Cents) by check made payable jointly to Claimants, if and once the requisite 
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approvals of the Partial Settlement Payment ~e obtaiped and G~ts and the City executes 

the Full and Final Release and Partial Settlement attached as Exhibit A hereto, which is 

incorporated herein by reference. Once the City has made the Partial Settlell\~Dt Payi;nent to 

Claimants, the release set forth in paragraph 8.b. as to the USAA Claim, sh~l be effective. Once 

the City has made the Partial Settlement Payment. the release set forth in Paragraph 8.a. shall be 

effective as to the following items of Claimants' damages only. 

. 
ITEMS FUJ;LY AND FINALLY Partial 

settlement RELEASED BY CL~TS 
Pay:me"t - ·-. 

""rl. j~lfi~i~tftcYllifiatrs 
,...,, .... . 
-~""' '~-

1: i>emo dfi1om~ --- 582.845.oo 
2 •. Insi.lllitlon of Well 517500.00 
3~fstae\.ilkRepatr 

- 52.ooo:oo 
4: fdtiilii1io jr. I '$5jjiifi 
S. For.enslc.Analvsls/well s6:4isa6 

• .>' BLlllWiiGim t' ~' .. 
' '' ((" .. .. ..- ' 

1. ,i\elii . ' . ·s213:00t.oo· 
2. Mortea2e s6o.a~.oo 
3. ReQter's Insurance - 13:402,00 

~ ':_~ ;;'\:_~:::--- f.-<\ ... .~ 

r ,CJ. ~Uilndillile.:R~Pam .... ·"~ "'-""'-'-

1. ' iilclinometers 
. - . 

$60.0:00~00 .. 
2. Parilal Foundation Removal 546.oo).iio 
3. Desio of ilope stabllity _ nti~9-4.fs 
4. ConstnicflonJni.U-ince 

~ 

522:400.00 -

• . D) 'R"<b mt H ·~ , .. .--:i ·.- . - 'V ' .. _..1. . ... e u . ome. '""'' ~·~ .. ....\. -""'~ ~ 

1. Architect 
.. 

·~ SiStJSs.64 " 
3. Desmn ~f house sunerstructure 

-
-s;is .. 1.oO.lio 

4. Structural Enl!lneer - Admm - s1'S:o.oo.oo . 
s. L&ndseapin2 - ~ . Sii.000:00 
6. Fendnl! < Sls:ooo.oo 

.. . 7. Permits and.other "Si®ti.oo 
TOTALBREXKDOWN ' ... S91il!BS9:05 .. 

- - - . - .. 
ii. Settle~eot Payment and Release: Subject to Paragraph 1 above, 

and the provisions ofi>aragripb 3.a.iii., below which establishes the contingency fund for the 

Landslide Repair at the Property. the City shall make ~ further settlement payment to Claimants 
• • 

s 
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in the total amount of 54,469,637.02 (Four Million, Four Hundred Sixty·Nine Thousand, Six 

Hundred Thirty-Seven Dollars and Two Cents) (the "Settlement Payment•'), by check made 

payable jointly_ ti> C1ai~~~ts. jf ~4 O!ce the ~uisite _ap_pro~s ~ C?h~;n~ for ~~ ~ctt!~~t 

Payment-.Once the City has made this Settlement Payment, the release set forth in Paragraph 

8.a. and the waiver of Civil Code Section 1542 set forth in Paragraph 9 shall be effective with the 

exception of any claim to the Landslide Repair Contingency Fund established by paragraph 

3.a.iii below. The release set forth in Paragraph 8.a and the waiver of Civil Code Section 1542 

shall be effective as to the ~dslide Repair Contingency Fund upon the completion of the 

Landslide Repair. Claimants acknowledge ~t this Settlement Payment is based on 'the 

estimated repair and/or replacement costs for improvements_ to the Pf9perty. Claimants agree to 

accept all risk for ahy and all amounts that exceed the Total Settlement Amount (Partial 

Settlement Payment plus Settlement Payment), except as set forth in paragraph 3.a.iii., below for 

use of the Landslide Repair Contingency Fund. The items covered by this Final Settlement 

Payment, and the releases therefore contained herein, include, but are not limited to, the 

following: 

ITEMS FULLY AND FIN~LLY Final Settlement 
RELEASED BY THE Payment 

UNDERSIGNED . • . ~ .,. - - . . ·~ I 

1. Deferred Construction Start $63,000.00 
~ ... • B. LudslideReoi.in 
1. Geotechnlcal Consultine $123,216.17 
2.a Observation $150,000.00 
2.b Winter Monitorin1. $20,000.00 
3. Actual Landslide Rmair St,807,0oO.OO 
4. Additional Stitch Piers $93,000.00 
5. Structural Construction AdmiD. $154.884.85 
6. Civil/Surnvor $60,000.00 

- \" B~- RebliDd Home 
·• 

--. 
Constraction Cast Sl.823,536.08 

c. Otlaer -
... . . - - .. 
I.Hal Fees $175,000.00 
FINlilSEftLEMENt PAYMENT S4,'469~37.0l 
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ill. Landslide Repair Contingency: Subject to Paragraph l, a}>ove, 

the City shatl main~in a landslide repair contingency fund, in a third-party escrow account (the 
,_, I 

"Escrow''), to be used solely for reasonable and necessary costs to repair the landslide at the 
t I " ,. .; • • 

Property, in a total not-to-exceed amount ofS537,763.29 (Five Hun~d Thirty-Seven, Seven 

Hundred Sixty-Three Dollars and Twenty-Nine Cents) (the "Landslide Repair Contingency 

Fund''). Neith~r the Lindslide Repair Contingencf,, nor this Agr~ment, creates any third-party 

beneficiary·rights in any third party, including bt~t not limited to Ql~ants' contractor(s) or 

consultan~(s). 1119 Landslide Repair Contingency Fund will he bnleA by Claimants as the costs 

are incurred and/or billed for the purposes identified within the Landslide Repair Contingency 
' 

Fund as described below. Funds Will be -rele~ed from the Landsli~ Repair Contingency Fund 
' ! , ' • 

upon the written approval of the General Manager of the SFPUC acting in his or her reasonable 
'• . ' . 

discretion except as set forth in this Agreement (see Section 3.iv. below regarding dispute 

resolution). Such discretion and w.ritten approval shall ~ot be unreasonably withheld. All costs 

from the Landslide Repair Conting~ncy Fund shall be approved by the City for payment from the 
~ ' .,. . 

Escrow within ten (10) days of Claimants submitting the r;quest for payment to the General . 
Manager of the SFPUC except if the dispute resolution procedures set forth in Section 3.iv. 

< ; 

below are triggered. For example, if Claimants incur additional geotechnical consulting fees 
I I 't 1 

because it is necessary for Claim(Ults' geotechnical engineer t~ be onsite longer than anticipated, 
' - \ • I ..., 

it is not necessary for qaimants to obtain the approval of the G~cral Man{lger of the SFPUC - , 
before authorizing the additional site observations. Claimants would subniit the geotechnical . ' ': -
engineer's invo~ce for the additjo~ ,site visits to ~e SFP~C ~9}' pa~ent ~m the Lap~li~e 

Repair Contingency. The Qeneral Manager of the SFPUC will elther authorize th~ ~w agent 
~ J " I ' 

to make the payment for the cost from the Landslide Repair Contiqgency Fund within ten (10) 
' I • • -. !, ~ • 

days of su~mission or !rigger th~ dispute resolutjon procedures spt forth in Section 3.iv. below. 

Except as set f9rth in ~~s/~greement,! 91aimants exp~sly un~erstend and ~ that Claim1p1ts 

bear the risks of costs for the landslide; repair ~ceeding the Tptal Settlement Payment and the 
, • ' I j t.. ·- T 

LandSlide Repair Contingency Fund. The l,.andslide ConY11gency Fund shall e~pire upon 
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completion of the Landslide Repair and any remaining funds in the Escrow shall be returned to 

the City. The items covered by this Landslide Contingency Fund, include any and all costs and 

~pcm~s relate~ to the l~ds!!de repair which are not otherwis~ contained in =the T~tal Settlement 

Amount, including the following: 

A. Landslide Repain Contingency 
1. Geotechnical Consultin2 $52,763.29 
2. Observation $60.000.00 
3. ActUal Landslide Repair $400,000.00 
6. Civil/Surveyor ___ . --· _____ ---· - ------ -· $25.000.00. 

Not-to-Exceed Cootitie:en'cv $537.763.29 

iv. Dispute Resolution: If Claimants and the City dispute whether a 

cost or expense for .the Landslide Repair should be paid from the Landslide Repair Contingency, 

Claimants and the City agree to submit the dispute to Ken Ferrone and/or Stephen Harris 

(individually ''Engineer") for resolution. The City agrees to defer to the dispute resolution 

detennination made by the Engineer acting in his capacity as design engineer for the Landslide 

Repairs on the Property. 

4. Landslide Repair: 

a. Access and Cooperation: As set forth in Paragraph 2 above, Claimants 

have agreed to the Landslide Repair on the Property. The SFB Report contains factual data 

including, but not limited to, boring logs, laboratory test results, soil stability characteristics, and 

design parameters (collectiveJy "Ferrone Factual Data") for the Landslide Repair at the Property. 

Claimants have released the Ferrone Factual Data, but not the SFB Report, to the owner and the 

experts of the Adjacent Properti, and understand that the Ferrone Factual Data may be used for 

all design-build stitch pier installation within City's Existing Public Service Easement on both 

the Property and Adjacent Property ("Sewer Alignment Stitch Piers"). The City understands that 

SFB did not investigate the Adjacent Property and that Claimants and/or SFB have no 

responsibility for the design or installation of the Sewer Alignment Stitch Piers on the Adjacent 

Property. The owners of the Adjacent Property shall conduct their own investigation of the 

8 
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Adjacent Property. Claimants agree to cooperate in good faith with City and owners of the 
0 I ' L, ' 

Adjacent Property including providing reasonable access across the Property to the rear of 
' 

Adjacent Property for investigation and repair work related to the Landslide Repair, in 

coordination with the investigation and repair work undertaken on the Property. Claimants agree 
' 

to provide such access across the Property provided the owners of the Adjacent Property give the 
' . 

· Claimants 48 hours written advance notice before access to the Property except in emergency 

situations. The notice shall include the identity of the person or persons who will be accessing 
• '- • I 

the Property. In addition, the person or persons accessing the Property on behalf of the owners 

of the Adjacent Property agree that their access to the Property shall be at their risk only. 

Claimants are only required to grant access to the Property pursuant to this par.agraph provided 
•I I . 

·that the owners of the Adjacent Property will require that their consultants and/or their con~ctor 

name Claimants '8 additional insureds on their respective commercial general liability insurance 

policy. The P~ies, in conjunction ~th ~e owners o~the Adjacept Property, shall coordinate 

such access with Claimants' contractor so that such access will not result in interference or delay 
• ·'' l 

to the Landslide ~epair or·ho~e repairs on the Property. 

b. City Observation: Claimants further understand and expressly agree that 

the SFPUC shall have the right to observe installation of the Sewer Alignment Stitch Piers at its 

own cost and ~or the City's be~efit only. Claimants will .cause their contractor to coordinate with 

SFPUC to facilitate observations. However, except in case of an emergency, the SFPUC shall 
f I _, 

provide 48 hours written notice to the Cla~ts that the SFPUC will be coming to the Property 

to observe the installation of~e Sewer Alignment Sgtch Piers, except when SFPUC's 

observation coincides with the D~artment o(Buiiding Inspection visits to the Property. Any 

such observation by the SFPUC of the Sewer Alignment Stitch Piers will be at the City's risk 

only. Installation of the ~ewer Alignment Stit!=h·Piers shall be subject to approval of the SFPUC 
' . 

acting in its sole discretion. However, in no event shall the Sf PUC request any change to the 
. . 

Sewer Alignment Stitch Pier d~ign appro~ by ih~ San Francisco Planning Department and/or 

Department of Building Inspection. 

9 
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S. City Review of Design Documents: 

a. Authority: Claimants acknowledge that the City, including the SFPUC, is 

entering ~tp_~~Agre_e~ent in its proprietary capacity, and cannot commit to exercise its 
.r. ---· -:....:. -· - ·--.s.. - - - - • - - --

regulatory authority through this Agreement Claimants are subject to~all lawful regul!lt(Lry 

authority of the City with respect to the Property and activities that are the subject of this 

Agreement. 

b. Approval of Plans: Claimants shall obtain approval of the San Francisco 

Planning Department and the San Francisco Department of Building Inspection ("Regulatory 

Authorities'') of all construction documents for the Property, including, but not limited to, the 

Sewer Alignment Stitch Pier Plans and Specifications ("Sewer Alignment Stitch Pier Plans and 

Specifications"), as required. If the Regulatory Authorities require any modifications to the 

Stitch Pier Plans and Specifications, any related cost increases may be paid out of the Landslide 

Repair Contingency Fund, if available, in accordance with Paragraph 3.a.iii, above. The Sewer 

Alignment Stitch Pier Plans and Specifications shall also be submitted to and approved by the 

SFPUC, acting in its sole discretion, in advance of installation of the Sewer Alignment Stitch 

Piers, as set forth in Paragraph 5.c. below. 

Notice: All notices and correspondence, including delivery of the Sewer 

Alignment Stitch Pier Plans and Specifications, under this Agreement shall be in writing, 

directed to the SFPUC and Claimants as follows: 

To CITY: 

With a Copy to: 

1117/2016 1:36 PM 

Harlan Kelly, Jr. 
Office of the General Manager 
Sao Francisco Public Utilities Commission 
San Francisco, California 94102 
415-554-0738 

Louise S. Simpson, Deputy City Attorney 
San Francisco City Attorney's Office 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94101 
415-554-4705 
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To the CLAIMANTS: 

With a Copy to: 

c. SFPUC Review: 

Esecutlon Copy . ' 

Ronald A,. ,Martell 
40 San A~4reas Way 
San Francisco, CA 94127 
415-692-4133 

~~beth A. lt_ngla11d., Jj:sq. 
Thomas \V. Chiffee, Esq. 
Moms, Polich & PQrdy, LLP 
One Embarcadero Center, Suite 400 
Sail Francisco, CA 94111 

-415-984-8503 . 

SFPUC agrees to fund the ins~llation of Sewer Alignment 

Stitch Piers on the Property. On or before January 5, 2017, Claimants shall submit the Sewer 

Alignment Stitch Pier Plans and Specifications to the SFPUC for review and approval, which 

approval shall not be unreasonably withheld. In addition, Claimants will provide SFPUC with 

the proposed terms and conditions of the construction contract for SFPUC comment, but not 

approval. The SFPUC shall have 15 calendar days from the receipt of the Stitch Pier Plans and 

Specificatio~ to perform its review an~ p!J>vide its written approval or disapproval of the Stitch 

Pier Plans and Specifications ("Initial Review Document"). If the SFPUC disapproves the Stitch 

Pier Pl~ and Spccifica~ons in whole or in part, the SFPUC shall provide COIDJllents sufficient 
' I 

to CJl!lble Cl~ants' contractor to make revisions to address all SFPUC's concerns. All 
' 

revisions, if any are required by the SFPUC, shall be resubmitted to the SFPUC for its further 

review and approval within 10 calendar days of Ronald A. ?4a,rt,pll's rec~pt 90ajtia! Review 

Document. The SFPUC shall ~en have 15 calendar days to perform i~ re-review and provide its 

further written comments and/or approval of all such design revisions cnFurther Review 

Document"). This design revjew process shall continue until the SFPUC provides its full and 
' 

final approval of the Stitch Pier Plans and Specifications. The SFPUC agrees that as part of its 

review it will not increase the number of Sewer Alignment Stitch Piers included in the Sewer 
I 

Alignment Plans and Specifications. 

6. Assignment of Rights and Dedication of Sewer Alignment Stitch Piers: 

Following final approval by the SFPUC of the Sewer Alignment Stitch Pier installation, and the 
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City's issuance of a written Certification of Completion, Claimants shall assign to the City all as­

built drawings of the Sewer Alignment Stitch Pier installation and any other continuing 

obJigatio!'.15 of Claimants' contractor related to that work, including all express and implied - - -- - - - - - -- ..: - -- - - _.. - - """'"'-

warranties under the contract, and contractor's responsibility for latent defects. Concurrently 

with that assignment, Claimants shall provide an irrevocable offer of dedication to the City of the 

Sewer Alignment Stitch Piers, and City staff shall undertake the process for the City to accept 

the dedication~ which is subject to Board of Supervisors approval, acting in its sole discretion. 

7. Easements: Claimants acknowledge the City's Existing Public Service Easement 

for the operation, inspection, maintenance, repair, modification and replacement, as necessary, of 

the sewer, and consent to the modification of the Existing Easement by installation of the Sewer 

Alignment Stitch Piers. Once the Sewer Alignment Stitch Piers have been installed, accepted by 

the SFPUC, and the City has issued a ·written certificate of completion, Claimants and the City 

agree to create a new easement for the City on the Property (the "Stitch Pier Easement"). The 

Stitch Pier Easement is comprised of the Existing Public Service Easement across the rear oflhe 

Property, and Sewer Alignment Stitch Piers installed within the Existing Public Service 

Easement. The City shall be responsible for preparing the easement deed and legal description, 

and recording the easement deed following approval of the terms and description of the easement 

by Claimants, which shall not be unreasonably withheld or delayed. 

8. Full and Ymal Releases: 

a. Release of the City by Claimants: For good and valuable consideration, 

Claimants each hereby fully and finally releases the City, and each of the City's past, present and 

future departments, agencies, boards, commissions, officia1s, employees, representatives, agents, 

consultants and attorneys, from any and all claims, demands, actions, causes of action, rights, 

remedies, obligations, penalties, costs, expenses, damages, interest, attorneys' fees, losses and 

liabilities, of any kind or nature, whenever or however derived, foreseen or unforeseen, 

suspected or unsuspected, p• present or future, constituting, arising from or in any way related 

to the Casitas Incident 
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b. Relelt,Se by USAA as to City: For good and valuable consideration, l!SAA 
' . 

hereby fillly and finally retea5es the City. and each of the City's ~ present and ~ 

departments, agencies, boards, commissions, officials, employees, representatives, agents, 
~ ' t t • 1 

consultants and attorneys, from any and all claims, d~ds. actions, causes of action, rights, 
• JI 

remedies, obligatio~s. penalties, cost;s, ex.,enses, damages, inter~ attorneys' fees, losses and 

liabilities, of any kind or nature, whenever or however derived, foreseen or unforeseen. 
I 'I 1 :' , I' 

suspected or W1suspected, past. present or futlD"e, constituting, arising from or in any way related 
• If ' 

payments made under the Policy arising from damages related to the Casitas Incident. 

9. Waiver of Civil Code Section 1542: Claimants and USAA each certifies that it has 
~ • ...-<. .. - ! 

read Section 1542,ofthe California CiviJ Code§ 1542, which provides: . '" 
A g~qer,!ll rele~e 4oes ~ot ~xtend to ~aims which the creditor does not know or 
su&pcct to exist in his or ber favor at ,the time of executing thelrelease which if 
Jgiown by~ or hcir must ~ave m1Lteri~ly affected his settlement witJi the 
debtor. '" ' 

Claimants and USAA each specifically waives any benefit or right under Section 1542 mid . 
assumes all riSks Of claims, known or Unknown. heretofore or hereafter, wing troth this waiver. 

. " 
· 10. Consequence of Waiver of Section 1542: Claimants and USAA each 'linderstands 

and agree$ that, as a consequence of this waiver of Section 1542, even if Clafniants and/or 1 
•• 

USAA should eventually suffer additional or further' loss, damages, or injm)' arising out of or in 

any way related to the Casitas Incident, neither Clainlants nor USAA wili be permitted to make ·· 
. . . 

any furtller claims against the City to reeover for such ioss, damages, or inj\iry of any kind. 

Claimants and USAA each understands and agrees that it intendS these consequences even as to 

claims for personal injury or property damage that may exist as of the date of tl:ils Agreement, 

but which neither Claimants nor USAA know exist, and which, if knoWn, would materially 

affect their decision to execute this Agreement, regardle5s of whetber their lack of knowledge is 

the re5u1t of ipofan~. 1~vei'sight, ·eh-or, negligence, or any otller cause. 

1 I. Insurance: Claimants uhderstand and agree that they shall ~ufte their cootracior 

for the installation of the Sewer Ali~t Stitch Pieri to name the City and CountY of San 
J •• 

13 
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Francisco as an additional insured on the contractor's commercial general liability insmance 

policy and that such policy shall have limits of not less than $2,000,000 (Two Million Dollars) 

per: occummce combin_ed single limit for bodily injury and property damage, including coverage 
~- . - - -~ - ~-:.:--- . ~ 

for contractual liability, and completed operations. It in order to obtain the $2,000,000 (Two 

Million Dollars) per occurrence limit for completed operations it is necessary to name the City 

and County of San Francisco on the Claimants' contractor's umbrella and/or excess insurance 

policy as well, Claimants will require their contractor for the installation of the Sewer Alignment 

Stitch Piers to do so. 

12. Entire Agreement: This Agreement supersedes any and all prior agreements and 

understandings between the Parties and constitutes the entire understanding between and among 

them with regard to the matters herein set forth. There are no representations, wmanties, 

agreements or undertakings, written or oral, between or among Claimants, USAA, and the City, 

relating to the subject matter of this Agreement, which arc not fully expressed herein. 

13. Non-assignment: Claimants represent and warrant they are the sol~ owners of the 

Property and all claims asserted with respect to the matters referenced herein, that neither has 

sold, assigned·or transferred, or agreed to assign or transfer, or attempted to assign or transfer, to 

any third party or entity (inclµding without limitation any insurer) any interest in any claim, 

demand, obligation, damage or liability released herein. 

14. Successors and Assigns: This Agreement governs the rights of, and binds, and 

inures to the benefit of Claimants: USAA, and each of their heirs, legatees, devisees, executors, 

successors, administrators and assigns. 

15. Authority to Execute and Bind: The Parties each represents and warrants that they 

have full and complete legal authority to execute this Agreement. 

16. No Admission of Liability: This Agreement pertains to disput~ cliims and does 

not constitute an ~ission of liability by any of the Parties hereto. 

17. Voluntary Agreement: The terms of this Agreement are contractual in nature and 

not a mere recital. Claimants and USAA each affirm and acknowledge that they have read and 
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fully appJ'Cciate and understand the terms of this Agreem~t, are fully and entirely satisfied with 

the same, have had the opportunity to confer with legal counsel before executing this Agreement, 

and have executed this Agreement voluntarily and of their own free \\ill and act 

18. Sevenbllity: In case any part, tenn, portion or provision of this Agreement is or 

shall be innlid, illegal or unenforceable, the remaining parts, terms, portions and provisions 

shall be deemed severable and the validity, legality and enforceability of the remaining parts, 

terms, portions and provisions shall not be affected or impaired. 

19. Headings: The heSdings in this Agreement are for convenience only and do not . . 
limit or alter the descn'bed paragraphs in1any manner. 

2Q~ Am.endment of Agreement: This Agreement may be amended only by written 

agreement 

21. Governing Law: This Agreement shall be construed in accordance with the laws of . ' 
the State of California. 1 • • 

22. Legal Fees: · Claimants and USAA each understands and agrees that this Agreemen~ 

includes all dcmilnds for costs, expenses, consultant fees and attorneys' fees incurred in, arising 

out of, or related in any way to the claims asserted with respect to the matters referenced herein. 

23. Days: All references to days in this Agreement shall refq .to ~endardays unless 
~ "!t ~·· • 

specifically defmed as business ~ys. •. 

24. Counterparts:· This A'1"eeoient may be e:tlecuted in multiple counterparts, each of 

which, when execute4 an4 delivered, sJiall be d~emed an original and all of which together shall 
. . 

constitute one and the same instrbment. Facsimile or electronic copies of signatures shall have 

th_e same effect as original signatures. 

II 
II 
II 
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IN WITNESS WHEREOF, each of the Parties has executed this Full and Final Release 

on the date and year set forth below: 

Dated: /UntJv:J.A f, )OJ 6 

Dat~d: --------

APPROVED 

Dated: l l --- -----"-"'"-

Dated: nJ~ M 8, la l/p r· 

1117.120161:36 PM 

Ronald A. Martell 

-lt1/lM 

TRICIA MARTELL 
Property Owner of256 Casitas Avenue 

CITY AND COUNTY OF SAN FRANCISCO 

By: . ........,,.~...,......--~.,,....._-=--------------
HARLAN L. KELLY, JR. 
General Manager 
San Francisco Public Utilities Commission 

United States Automobile Association 

By.--=",,-=:~~~------------........,,.~~ 
SCOTT GORMAN 
Senior Litigation Manager 

Morris Polich & Purdy 

By: ~~~?;;~ 
E ETH A. ENGLAND/ 
Attorneys for Ronald A Martell and Patricia 
Martell 

16 

• 



• •l' 

Esecutlan Copy 

IN WII'NBSS WHBRBOF, each of the Parties bas executed 1his Full and Final Release 

on the date and year set forth below: 

DATE: ltktek, ft ~f 6 

RONALDA MARTELL 
Property Owner of2S6 Casitas Avenue 

Dated: A~ f, :Jb/6 

TRICIA MARTELL 
Property Owner of1~6 Casitas A venue 

DATE:------- CITY AND COUNlY OF SAN FRANCISCO 

By. . ....:-:o==-":"":":"~~...-..--=----~~--HARLAN L. KBLLY, JR. 
General Manager 
San Francisco Public Ubllties Commission 

Dat~: &~. B 'tit I 2u r I, Unii~~af-A.u&eiiRMu..i~leialiQ' D.~ tfS;/,I Us""''~ /,.,CAlllWer 
£t1>tt,ttvy 

APPROVED AS TO FORM: 

Dmed: ______ _ 

Un/2016 1:36 PM 

DENNIS J. HERRERA 
City Attorney 

B~.~~~~~~==~~--~-
MA 1THBW J. ROTHSCHILD 
Chief Claims Division 
Attomeys for City and County of San Francisco 

Moms Polich & Purdy 

By.~~#~·4..,1 
BTH A. BNGLAND7 

Attomcys for Raoald A. Martell and Pamela 
Marten 
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END OF DOCUMENT 
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EXBIBITA 

CLAIM#: 

FULLANpFINALRELEASEANDPAR~~E~EMENT 

. o 16-Q2314 $ J/,')J{f· tJS 
' • 

CLAIMANTS: 
• • .. j 

Ronald A. Martell and Patricia Martell ("Claimants") . 
DEPARTMENT: . WROCLAIM Water Retail Only Claims 

This is a Fuli and' Final Release and Partial Settlement (the .. Agreement"') for specific 

claims resulting from a landslide occurring on or about January 27, 2016 at or near the 200 block . 
of Casitas Avenue and the 100 block ofMiraloma Drive, San Francisco, California (the "Casitas 

. - . 
Incidenf') affecting prop~es inclu~g 256 Casitas Avenue, San Francisco, California (the 

.. Property''). C~ts are the owners of the Property. 

For and in consideration of the agreement by the .City and COJintY of San Francisco 

(here~after "~e City") to pay the sum of $974,859.05 (Nine Hun~ed Seventy Four Thousand .,. 
I ; 

Eight Hundred Fifty-Nine Dollil;rl and Five Cents) (the "Settlement Amount"), as full 
I 

compensation for only the items listed below arising out of the Casitas Incident, Claimants, and 

each of them. hereby fuuy and finally release and dischqe the City and County of San 
Jj I ' 

Francisco, alt ~ds, agents, employees, departments, co~ssioners, and officers thereof 

("Ci.ty''), of and from ctaiuis, known or unknown, of any nature whatsoever for the followhig . . . . ..., .. ~ 

items of damage only arising out of the Casitas Incident: 

lln/2016 1:36 PM 

ITEMS FULLY AND 
FINALLY'RitJ:AsED BY 
~s 

3. Sidewalk Re llr 
4. Frank Rallo Jr. 

1 

l'afdal 
Settlement 
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B. UVU:ae ccfsts - . ~ ..-
- ,, 

~ 

1. Rent s273,ooo.oo 
2. Mort292e $60.804.00 
3. Renter's Insurance $3,402.00 

..... -:: _,o:-~.114alfd,JJ.ep~--
~ 

- _.:!_ 

1. lncilDometers s6o.ooo:oo 
2.-Partial Foundation ·Remo\'81 

·-
540.000.00 

3. Deshm of slope stabilitv $30,594.15 
4. Construction Insurance $22.400.00 

·'"'o. Rel)Utid llome -

1. Architect S259,85S.64 
3. Design of house 
superstructure $45,100.00 
4. Sti'Uctural Engineer -
Admln $18.000.00 
S. Landscapln2 $20,000.00 
6. Fen_cin2 S2S,OOO.OO 
7. Permits and other $2,000.00 

TOTAL BREAKDOWN s914;s·s9.05 

It is further understood that this Agreement pertains to disputed claims and does not 

constitute an admission of liability by the City. 

This Agreement is part of a broader multi-phased settlement between the Claimants and 

the City with respect to the Casi,tas Incident as set forth in the November 8, 2016 Full and Final 

Release between the City and Claimants the tenns of which are expressly incorporated herein. 

IN WITNESS WHEREOF, each of the Parties has executed this Full and Final 

Release and Partial Settlement on the date and year set forth below: 

Ronald A. Martell 

r21M;l. 
RONALD A. MARTELL 
Property Owner of 256 Casitas Avenue 
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Dated: 

APPROVED~ TO FORM: 

Dated: If ff 1~\lp 
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CITY AND COUNTY OF SAN FRANCISCO 

Dated: A/!Ph:=M ~.) tJ 16 Morris Polich&. P , LLP • 

1 ln/2016 1:36 PM 

By:E£arii~~ 
Attorneys for Ronald A. Martell and Patricia 
Martell 

END OF DOCUMENT 




