City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

MEMORANDUM

TO: Naomi Kelly, City Administrator

Andrico Penick, Director, Real Estate Division

Phil Ginsburg, General Manager, Recreation and Parks
FROM: Victor Young, Assistant Clerk e E

Rules Committee
DATE: September 11, 2019

SUBJECT: LEGISLATION INTRODUCED

The Board of Supervisors’ Rules Committee received the following legislation on
September 3, 2019:

File No. 190869

Ordinance amending the Administrative Code to affirm the County
Agricultural Commissioner’s authority under state law to certify and
inspect farmers’ markets and producers, and to enforce state law
governing the direct marketing of agricultural products to consumers;
replace the County Agricultural Commissioner with the Director of Property
as the operator of City-operated farmers’ markets and flea markets;
eliminate the allocation of space at farmers’ markets for the distribution of
surplus commodities to needy persons; increase the permit fees for
certified producers and other vendors; and increase the permit fees for
farmers’ market operators.

If you have comments or reports to be included with the file, please forward them to me
at the Board of Supervisors, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San
Francisco, CA 94102 or by email at: victor.young@sfgov.org.

Lynn Khaw, Office of the City Administrator
Lihmeei Leu, Office of the City Administrator
Sarah Madland, Recreation and Parks
Margaret McArthur, Recreation and Parks



(o> BN (o BN« ' B T ©> NN & B - N S T A I

N N N N NN & a e = e ed wd e
A A WO N A2 O © 0N o DA WN -

FILE NO. 190869 ORDINANCE NO.

[Administrative Code - Farmers’ Markets and Flea Markets]

Ordinance amending the Administrative Code to affirm the County Agricultural
Commissioner’s authority under state law to certify and inspect farmers’ markets and
producers, and to enforce state law governing the direct marketing of agricultural
products to consumers; replace the County Agricultural Commissioner with the
Director of Property as the operator of City-operated farmers’ markets and flea
markets; eliminate the allocation of space at farmers’ markets for the distribution of
surplus commodities to needy persons; increase the permit fees for certified producers

and other vendors; and increase the permit fees for farmers’ market operators.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in Szn,qle underlzne ztalzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double underllned Avrial font.
Board amendment deletions are in
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Chapter 9A of the Administrative Code is hereby amended by deleting
existing Sections 9A.1 through 9A.20, and adding new Sections 9A.1 through 9A.7, to read as

follows:
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SEC. 94.1. DEFINITIONS.

The following definitions apply to this Chapter 94

“Aoricultural Product” has the meaning set forth in Section 47000.5(a)(1) of the California

Food and Agricultural Code, as may be amended from time to time.

“Certified Farmers’ Market” has the meaning set forth in Section 1392.2(a) of Title 3 of the

California Code of Regulations, as may be amended from time to time.

“Certified Producer” has the meaning set forth in Section 1392.2(e) of Title 3 of the California

Code of Regulations, as may be amended from time fo time.

“City” means the City and County of San Francisco.

“City-Operated Farmers’ Market” means a Certified Farmers’ Market established and

maintained by the City under Section 94.6 of this Chapter 94.

“Director of Property” means the person holding the position described in Administrative Code

Section 2A4.110, and includes the Director’s designee.

“Market Operator” means a Certified Producer, a group of Certified Producers, a nonprofit

organization, or a City agency, that operates a Certified Farmers’ Market and adopts rules and

requirements necessary for its operation.
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“Producer’’ has the meaning set forth in Section 47000.5(c) of the California Food and

Asgricultural Code, as may be amended from time o time.

“Vendor” means a person who sells only products other than Agricultural Products at a

Certified Farmers’ Market.

SEC. 94.2. AUTHORITY OF THE COUNTY AGRICULTURAL COMMISSIONER; FEES.

(a) As set forth in Chapter 10.5 of Division 17 of the California Food and Agricultural Code

and its implementing regulations, the County Agricultural Commissioner is authorized to exercise

oversicht of local farmers’ markets by: certifying farmers’ markets and Producers, conducting

inspections of Certified Farmers’ Markets, and engaging in enforcement of Chapter 10.5 and its

implementing regulations through the imposition of penalties and the denial, suspension, or revocation

of certifications.

(b) As set forth in Section 1.10-1 of the Administrative Code, the County Agricultural

Commissioner shall impose a fee for the issuance, modification, verification, and renewal of a farmers’

market certificate for a Certified Farmers’ Market. This fee may be waived for a City-Operated

Farmers’ Market administered by the Director of Property under the authority of Section 94.6.

(c) The County Aericultural Commissioner may charge a fee in the amount of $113 per

hour to defray the costs of conducting inspections of Certified Farmers’ Markets, where such

inspections are unrelated to the issuance, modification, verification, and/or renewal of a farmers’

market certificate. This fee may be waived for the inspection of a City-Operated Farmer's Market

administered by the Director of Property under the authority of Section 94.6.

SEC. 94.3. REGISTRATION AND CERTIFICATION REQUIRED.

It shall be unlawful to operate a farmers’ market in which Producers sell Agricultural Products

directly to customers within the City without registering with the California Department of Food and
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Agriculture, and obtaining and maintaining a Certified Farmers’ Market certificate from the County

Agricultural Commissioner.

SEC. 94.4. LOCATION.

A Market Operator may operate a Certified Farmers’ Market at the following locations:

(a) At any place that complies with the Planning Code, subject to approval by the owner of

the real property;

(b) On property under the jurisdiction of the Recreation and Park Commission, subject to

approval of the Commission, as set forth in Section 7.21 of the Park Code;

(c) On property under the jurisdiction of the Port Commission, subject to approval of the

Port Commission; or

(d) On other property owned by the City, subject to approval of the Director of Property, or

in cases of property under the exclusive control of a board or commission, with the approval of the

board or commission.

SEC. 94.5. OPERATING STANDARDS.

(a) All Market Operators, Producers, and Vendors shall comply with all otherwise

applicable State and City laws, including but not limited to state law requirements governing Certified

Farmers’ Markets, as set forth in Chapter 10.5 of Division 17 of the California Food and Agricultural

Code, as amended from time to time, and its implementing regulations, and all State and local laws and

reoulations governing food handling and sanitation.

(b) As set forth in Section 1009.22 of the Health Code, smoking is prohibited in all farmers’

markets, whether on public or private property.

(c) All Certified Farmers’ Markets shall accept forms of payment from participants in

federal, state, or City food assistance programs, including but not limited to the Special Supplemental

City Administrator
BOARD OF SUPERVISORS Page 11




o ©O© 0o N OO o B~ o0 N -

N N N N D N A A A A A A A A a4«
o A W DN A O ©W 0o N o o DAoL DN -

Nutrition Program for Women, Infants, and Children (WIC), the Supplemental Nutrition Assistance

Program (SNAP), and the Electronic Benefits Transfer Project (EBT).

SEC. 94.6. CITY-OPERATED FARMERS’ MARKETS:; FEES.

(a) Authority of Director of Property.

(1) The Director of Property is authorized to establish, maintain, administer, and

manage one or more Certified Farmers’ Markets for the sale of nonagricultural and Agricultural

Products.

(2) The Director of Property may adopt rules, regulations, and guidelines to carry out

the provisions and purposes of this Section 94.6 and as set forth in Section 1392.6 of Title 3 of the

California Code of Regulations.

(b)  Financing; Fees.

(1) Maintenance and operation of each Certified Farmers’ Market established by the

Director of Property shall be financed by fees charged to Certified Producers and Vendors who utilize

the facilities, and by funds as may be appropriated by ordinance in accordance with the budgetary

procedure of the Charter.

(2) Certified Producers must pay a fee of $50 per day to sell at a City-Operated

Farmers’ Market. Vendors must pay a fee of $85 per day to sell at a City-Operated Farmers’ Market.

(c) Permission to Sell. No person may sell products at a City-Operated Farmers’ Market

without completing an annual application and receiving approval from the Director of Property.

Producers that do not have a valid Certified Producer certificate issued from a County agricultural

commissioner in California shall not be approved to sell Agricultural Products in a City-Operated

Farmers’ Market.

(d) Suspension or Revocation of Permission to Sell; Appeal Procedure.
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(1) Following notice and an opportunity to be heard,_the Director of Property may

suspend or revoke permission to sell at a City-Operated Market for a violation of Chapter 10.5 of

Division 17 of the California Food and Agricultural Code and its implementing regulations, this

Chapter 94, or applicable market rules and regulations, and/or for lack of proper certification or

licensing.

(2) No suspension may exceed 30 days. After the end of a suspension period, the

approval of the Producer or Vendor shall be automatically reinstated.

(3) Upon revocation of permission to sell at a City-Operated Farmers’ Market, the

Producer or Vendor shall be ineligible to reapply for permission to sell at any City-Operated Farmers’

Market for one vear from the date of revocation.

(4) Any person whose permission to sell at a City-Operated Farmers’ Market has

been suspended or revoked by the Director of Property may file an appeal in writing with the City

Administrator, not later than 20 days after receipt of the notice of the decision.

(4) The City Administrator or the City Administrator’s designee shall set a

time for hearing the appeal, which shall be within seven days of the date of filing, unless there is mutual

consent to a later date for hearing the appeal.

(B) The appellant shall be promptly notified of the time and place of the

hearing and entitled to appear and be heard at the hearing.

(C)  After the hearing, the City Administrator may concur in the action of the

Director of Property, may modify the order by reducing the penalty, or may overrule the Director of

Property and order that the permission be immediately granted or restored,

(D) The City Administrator shall issue a brief. written statement of the

decision, including findings supporting the decision.
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BOARD OF SUPERVISORS Page 13




O © 0o N OO o b W N -

N N D N D N A a2 A\ aa aa
g A W N 2O © o NN -

(E) The City Administrator may appoint a hearing officer in lieu of the City

Administrator to act on such appeals, in which case the hearing officer shall have the same powers as

the City Administrator and the hearing officer’s decision shall be binding.

(e) Persons Authorized to Enter Premises. Access to and use of City-Operated Farmers’

Muarkets is subject to these restrictions:

(1) All persons are prohibited from entering, remaining, or parking on the premises

of a City-Operated Farmers’ Market during market hours, unless they are a Certified Producer,

Vendor, customer, a person engaging in work relating to the operation of the City-Operated Farmers’

Market, or a person on the premises with the consent of the Director of Property or the Director’s

designee.

(2) All versons are prohibited from entering, remaining, or parking on the premises

of a City-Operated Farmers' Market during hours when the market is not in operation, without

permission from the Director of Property.

(3) Any person in violation of this subsection (e), and any person remaining on any

market premises after being ordered to leave by the Director of Property, may be charged as a

trespasser and punished by a fine of not more than $500.

%)) Advisory Committees. For each City-Operated Farmers’ Market, the Director of

Property shall appoint a committee consisting of at least three persons with permission to sell at the

market. Each committee member shall serve at the pleasure of the Director of Property. Each

committee shall advise the Director of Property as to the general policies under which that committee’s

market should be conducted and generally as to the character and nature of the products to be sold

there. The Director of Property shall consider all recommendations made by each committee and may,

in the exercise of discretion, accept, reject, or modify said recommendations, and implement them as

the Director deems appropriate.
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SEC. 94.7. PREEMPTION.

Nothing in this Chapter 94 shall be interpreted or applied as to create any requirement, power,

or duty in conflict with any federal or state law.

Section 2. Chapter 9B of the Administrative Code is hereby amended by revising
Sections 9B.1, 9B.2, 9B.4, 9B.5, 9B.6, 9B.7, 9B.8, and 9B.9, and adding Sections 9B.10 and

9B.11, to read as follows:

SEC. 9B.1. ESTABLISHMENT AUTHORIZED; APPROVED SALES.
The Agrieultural Commissioner-Director of Property is authorized to establish, maintain,

and direct in the City and County a Flea Market for the sale of collectibles, antiques, and other

goods by the owners thereof.

SEC. 9B.2. HOW KNOWN; FINANCES FOR MAINTENANCE AND OPERATION.
The Market created under the provisions-of the preceding-Section 9B.1 shall be known as the

Flea Market. Its maintenance and operation shall be financed under Section 9B.5 by fees

charged to vendors who utilize the facilities of the Flea Market and by such other funds as

may be appropriated therefor in accordance with the budgetary procedure of the Charter.

SEC. 9B.4. ADMINISTRATION.
The Agrieultural-Commissioner-Director of Property shall administer the operation of the Flea
Market.

SEC. 9B.5. FEES.
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Each vendor at the Flea Market shall pay a daily fee of $4550 per stall for each day on

which the vendorke-er-she sells. A

SEC. 9B.6. RULES AND REGULATIONS.
The Agriewltural-Commissioner-Director of Property is hereby authorized to make such

rules and regulations as the Directorhe-or-she shat-deems necessary and proper for admission

to the Flea Market, assignment of stall space at the Flea Market, exputsion suspension or

revocation of permission to vend atfrem the Flea Market, maintenance of sanitary conditions at

the Flea Market, and safe and orderly conduct of the_Flea Market, which rules shall not be in

conflict with the provisions of this Chapter 9B but shall be in furtherance thereof. Such rules

shall be posted in a conspicuous place or places in the Flea Market.

SEC. 9B.7. PERMISSION TO SELL.
Every person has the right to apply for the privilege to sell at the Flea Market provided that the

prospective sellerhe-or-she meets the following terms and conditions:

(a) Files and completes an application, on a form to be prescribed by the Director of

Property, which may include a hold harmless agreement and an agreement to abide by the
Flea Market rules and regulations;

(b) Agrees to comply with the requirements of all ordinances relating to the operation,
use, and enjoyment of the facilities or the Flea Market premises; and

(c) Agrees to comply with all rules and regulations of the Agrieultural-Commissioner

Director of Property regarding use of the Flea Market facilities.

SEC. 9B.8. EXPULSIONSUSPENSION OR REVOCATION OF PERMISSION TO SELL.
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third-expulsion—be-indefinitely-expetledfrom-the-Market-_(a) Following notice and an opportunity to

be heard, the Director of Property may suspend or revoke permission to sell at the Flea Market for a

violation of this Chapter 9B, applicable Flea Market rules and regulations, and/or for lack of proper

certification or licensing.

(b) No suspension shall exceed 30 days. After the end of a suspension period, the approval

of the vendor shall be automatically reinstated.

(c) Upon revocation of permission to sell at the Flea Market, the Producer or Vendor shall

be ineligible to reapply for a period of one vear from the date of revocation.

SEC. 9B.9. APPEALS.
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Any person whose permission to sell at the Flea Market has been suspended or revoked by the Director

of Property may file an appeal in writing with the City Administrator, not later than 20 days after

receipt of the notice of the decision.

(b) The City Administrator or the City Administrator’s designee shall set a time for hearing

the appeal, which shall be within seven days of the date of filing, unless there is mutual consent to a

later date for hearing the appeal.

(c) The appellant shall be promptly notified of the time and place of the hearing and entitled

to appear and be heard at the hearing,.

(d) After the hearing, the City Administrator may concur in the action of the Director of

Property, may modify the order by reducing the penalty, or may overrule the Director of Property and

order that the permission be immediately granted or restored.

(e) The City Administrator shall issue a brief. written statement of the decision, including

findings supporting the decision.

%)) The City Administrator may appoint a hearing officer in lieu of the City Administrator to

act on such appeals, in which case the hearing officer shall have the same powers as the City

Administrator and the hearing officer’s decision shall be binding.

SEC. 9B.10. DESIGNATION OF PERSONS AUTHORIZED TO ENTER PREMISES.

Access to and use of the Flea Market is subject to these restrictions:

(a) All persons are prohibited from entering, remaining, or parking on the premises of the

Flea Market during Flea Market hours unless they are a vendor, a customer, a person engaging in

work relating to the operation of the Flea Market, or are on the premises with the consent of the

Director of Property or the Director’s designee.
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(b) All persons are hereby prohibited from entering, remaining, or parking on the premises

of the Flea Market at any time other than during the Flea Market’s hours without consent of the

Director of Property.

(c) Any person in violation of this Section 9B.10 who remains on_any Flea Market premises

after being ordered o leave by the Director of Property may be charged as a trespasser and shall be

punished by a fine of not more than $500.

SEC. 9B.11. PREEMPTION.

Nothing in this Chapter 9B shall be interpreted or applied as to create any requirement, power,

or duty in conflict with any federal or state law.

Section 3. Chapter 1 of the Administrative Code is hereby amended by revising

Section 1.10-1, to read as follows:

SEC. 1.10-1. FARMERS' MARKET CERTIFICATION FEE.
(a) Imposition of Fee. The County Agricultural Commissioner is hereby authorized to
impose a fee for the issuance, modification, verification and renewal of a farmers' market
certificate for any "certified farmers' market," as defined in Title 3 of the California Code of

Regulations, Section 1392.2(a), as may be amended from time to time, operating within the City

and County of San Francisco. Suchfeeshall-be-equal-to-$500-for-the-issuaneemodification;
verification-or-renewal-of-any-such-farmers-market-certifieate—[or purposes of this Section 1.10-1, a

“vendor” includes persons who sell agricultural products and persons who sell non-agricultural

products. The fees to be charged are:

For a Certified Farmers' Market with fewer than 16 vendors: 3500

For a Certified Farmers’ Market with 16 — 45 vendors: 31,000
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For a Certified Farmers’ Market with more than 45 vendors: 31,500

(b) Procedures. The County Agricultural Commissioner may develop procedures for
the collection of any fee authorized by this Section 1.10-1.

(c) Beginning with fiscal vear 2019-2020 and annually thereafter, the fees set forth in this

Section 1. 10-1 may be adjusted each year, without further action by the Board of Supervisors, as set

forth in this subsection. Not later than April 1, the Director of the Department of Public Health shall

report to the Controller the revenues generated by the fees for the prior fiscal year and the prior fiscal

year's costs of operation. Not later than May 15, the Controller shall determine whether the current

fees have produced or are projected to produce revenues sufficient to support the costs of providing the

services for which the fee is assessed, and that the fees will not produce revenue that is significantly

more than the costs of providing the services for which the fee is assessed. The Controller shall, if

necessary, adjust the fees upward or downward for the upcoming fiscal year as appropriate, lo ensure

that the program recovers the costs of operation without producing revenue that is significantly more

than such costs. The adjusted rates shall become operative on July 1.

Section 4. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

Section 5. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragraphs, subsections, sections, articles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal

Code that are explicitly shown in this ordinance as additions, deletions, Board amendment
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18
19
20
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23
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additions, and Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

APPROVED AS TO FORM:
DENNISJ-HERRERA, Gity Attorney

By: AQ ) /Q@/\
NE PEARSON
Deputy City Attorney
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