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Esquivel Grading & Paving, Inc.

San Francisco Administrative Code Chapter 14B
Local Business Enterprise and Non-Discrimination in
| Contracting Ordinance
>_u_omm_ for the Raise of the Average Gross Annual Receipts
- Febog, 2014




= Established in 1984 the program has not
expanded and therefore has Q_B_s_mrmo_
under inflationary pressures

= Construction deals with commoditiesand
Prevailing Wage requlation that have a strong

trend line above inflation
= The initial program in 1984 is not the same as

==

today in 2014 by a economic “real” value
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ost of Constructio

= Qil closed in December 1984 at $25.05* a barrel and
now trades around $106.00 a barrel or a 323.15%
increase or 2.6 times more than inflation

= Asphalt Concrete Pavement in 1984 was $28.38 per
ton** and now is around $110 per ton or 287.6%
increase or 2.32 times more than inflation

= PCC Pavement has risen from $55.79** in 1984 to
roughly $150 per CubicYard or 168.87% or 1. 36 times
more than inflation

*U.S. Energy Information Administration
**California Department odn._._\m:m_uo_\ﬁmdo: ><m8mm Highway Contract Prices



= Inreal terms 14MM in 1984 is approximately
31.36MM today (According to CPI)

= Costs we are facing rise faster than inflation
and are regulated either by government or
markets |

= The Original 14MM raises costs around
$579,000 per year with the 4.14% annual
inflation rate
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Submission for the Gross Annual Receipts

We request for $25-30MM Average Gross

Annual Well below if an equivalent inflation index
were to be applied



= No adjustment in 30 years

= 124% increase during this period
= |n real terms 14MM in 1984 is approximately

31.36MM 2014 (According to CPI)



APAC-Associated Professionals and Contractors of CA, Inc.
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February 5, 2014 LAYIN
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Honorable David Chu, President
San Francisco Board of Supervisors
30 Van Ness Avenue, Suite 200
San Francisco, CA 94102

Re: Hearing on Contract Monitoring Division, LBE Ordinance

Honorable President Chu,

| am here representing Associated Professionals and Contractors (APAC) of CA.

member business associations: Asian American Architects and Engineers (AAAE), National

Concilio of America (NCA), Hispanic Contractors of California, to name a few and also

business members throughout California. Today, however, | wish to focus on issues and
_concerns relative to our membership’s confracting experience with the City and County of

San Francisco and also to make recommendations for improvement.

I'm sure President Chu that you are quite aware of the following statistics such as: More
that 95% of San Francisco businesses are small businesses and more than 90% of San
Francisco workers are employed by small businesses. President Chu, I'm sure you take
your elected position as City and County Supervisor very seriously. We are not questioning
your stewardship, your dedication and commitment to the taxpayers of San Francisco;
however, many elected and appointed persons, city and county staff seem to forget that it is
the citizenry that funds the City’s public works and infrastructure projects. One of our major
concerns is that billions of dollars in design and construction of public facilities and
infrastructure have conSistentIy gone to out-of-state companies and continue to do so.
These companies have little or no interest investing in the City. It's San Francisco’s
homeowners and small businesses who carry the brunt of high taxes, high rents and some
of the highest costs of living rates in the nation. This morning Charles Schwab announced it
is leaving San Francisco because of the high cost to do business.

Some of our member businesses have asked that we bring to your attention some serious
experiences they have had as local business enterprises (LBE) contracting with the City.

Many times when an LBE is awarded a contract, it doesn’t mean that they are going to actually
work on the project. Very often, the work listed for the LBE never materializes. The prime
contractor or prime consultant simply tells the subs that there really is no need

Office: 11 Embarcadero West, Suite 210, Oakland, CA 94607 ~ Email: Fredericklordan@aol.com, DLaCome@aol.com
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for their services! Many times the Prime will perform the work themselves. Contract
Compliance staff usually supports the Prime’s decision to drop the LBE’s work. Many times
the Primes and the City Project Manager don’t even notify the subcontractor/sub-consultant
on the type of work the LBE was listed as doing, the project budget or even the percentage
of the LBE'’s work actually submitted in the proposal/bid. The City Project

Managers usually don’t even provide the essential and basic facts of the project including
the nature of work, project progress, budget and/or change orders. Subs usually do not get
any information on the project, even when the project is completed! The City needs to
institute due process procedures for all contractors especially the LBEs usually left out in the
cold.

Joint ~Venture contracts are not excluded from this serious lack of communication and
abusive actions. In one instance, an LBE joint venture’s share was 20% of the contract,
which was a rating bonus when the team was awarded the contract. Midway through the
project, the lead prime requested the city agency (HRC) reduce the LBEs share to 15%
(representing approximately $600,000). City Staff approved the prime’s request without
consuiting or notifying the LBE! Instead of standing-up and protecting the LBE’s interest,
city staff usually takes the prime’s recommendation and neglects the LBE. The budget was
subsequently exhausted and the LBE was obligated to complete their final tasks without
compensation. Clearly a Mediation Board or LBE Liaison should be established.

Overhead Multiplier. In recent years a score is given to overhead multiplier. Maximum points
peak at 2.5 or 2.0. The prime often requests their subs go as low as possible usually to less
than 2.0. The LBEs who refuse to comply are excluded from the proposal so LBEs have no
choice but to reduce the multiplier.

Loss Sharing. LBE subs are often required to complete certain tasks at a loss because the
primes are always trying to get as much work as possible and the fee as low as possible.
LBE subs try to cooperate in order to keep a good working relationship with the prime,
however, when the project exceeds the budget and the budget has to be cut by, say 30%,
the LBE sub is asked to share the same percentage cut in their fee even if their percentage
work was less that 3% of the entire project. There is no place for an LBE to register their
grievance in this type of situations. ‘

Demonstration of Recent Similar Project Experience. In the City’s Request For Proposals
(RFP), it usually requests the consultant/contractor provide recent (normally 3-5 years)
experience of similar projects. It is almost impossible for a San Francisco based LBE to
demonstrate “similar” projects like the SFPUC Bio-Solid Project ($80 million) last year since
the last similar project in San Francisco was at least 10 years ago. For a project that size,
there was only one15% LBE requirement. Subsequently, only one (1) proposal was
submitted. It was abundantly clear that the prime had formed his/her team many years ago
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since there was no need for additional new subs being added to their proposal. In this
particular project it was obvious that the prime’s sub-consultants didn’t have local experts to
complete the $68 Million in engineering work, so they moved people from out-of-state
instead of utilizing experts from the local San Francisco community. When the project
ends, the experience is not retained locally and money earned moves out of state. In this
contract, not one of the LBEs who had experience in the core services were included in the
team. LBEs providing secondary non-core services were included as subs. Mobilizing out-
of-state staff is costly and time consuming since staff usually don’t know “the ropes” and
require a much longer learning curve. ‘

We are recommending the following actions to remedy some of the problems we've
encountered:
e LBE Goals on all projects should be a minimum 25% unless it is established that no
LBE’s are availabie or interested in working on the project.
¢ Communication must be established, maintained and updated regularly on all levels:
Primes, Joint Ventures, Subs, etc. Prime contractors/consultants and City staff must
~ keep the LBE subs informed regarding project progress, status
o Establish a Mediation Board and inform primes/subs of its availability for any issues
arising on the project.
¢ The Contract Monitoring Division (CMD) should establish a Contract Monitor for each
project. The Monitor’s responsibility will entail keeping communication open
between the City Project Manager, Prime, the LBE Sub and Suppliers. Progress
reports, scheduling and expenditures, budget changes, etc. should be readily
available to all parties. Listing the information on the website is extremely important.

Finally, regarding your LBE Annual Report. What struck me most is that it seems this new
department/division has no community oversight. It seems to just be part of the City
Administrators Office. When the LBE and M/WBE Program was under HRC, there was a
community advisory council. | know because | was a member for a couple of years.

This report is the first in several years even though the report is required quarterly by Chapter
B- Ordinance, why hasn't it be prepared as required?

» This report does not include all city departments.
» There is no overall annual goal for LBEs and no LBE project by-project goals
« The percentages and dollars presented are only for five departments: DPW, SFO,PUC,
| Port, Recreation and Parks Dept. "Over $413 Million in Formal Contracts" were
awarded. Formal Contracts are construction contrécts over $400K and Professional
Service contracts over $100K and are subject to the new Contract Monitoring Department
(CMD) requirements (I'm not sure what the requirements are); however, nowhere could |

find the total dollars the city is contracting out.
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« Dollars awarded were obtained from bid documents submitted by winning Primes. 1 couldn't
| find any information on the dollar impact of change orders throughout the Iife-of the
contract. | also couldn't find any information on the "contract close-out” dollar amounts.

« The report states that 21% of the total doliars ($82M) subcontracted on formal contracts
went to LBEs. No listing of % or dollar amount of LBE Primes '(that I could find.)

« There is no methodology described for setting goals with the exception of (I quote) "CMD
Contract compliance Officers meet with Project Managers to set goals based on LBE
Availability.” (Page 3 of the report).

» This document fails to provide the taxpayers a comprehensive and thorough report of City
and County’s contracting budget and a clear report on local business enterprise (LBE)
W/MBE and DBE patrticipation.

. Al information generated by the CMD should be transparent and available to San

Francisco t'axpayers preferably through the City’é website.

Thank you for listening to our membership’s concerns.

,
Smﬁce[ely, | \?zé//

Lt 7Y 2208
Diana LaCome, President
APAC of CA

Cc:  Members, Board of Supervisors
Mayor Ed Lee
APAC Board of Directors and Membership

I
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Construction
935825 Management Inc.

I appreciate the opportunity to speak here. I have prepared a written statement to read. My
name is Lina Tan, a San Francisco resident, and Vice President Qf Pilot Construction

Management Inc.; A small, Asian, Woman-owned, construction company.

I am here to thank you in person for maintaining the LBE Program for us the Local
Independent Small Businesses. About 5 years ago when the economy started to slow
down my business was also being affected. Thanks to the City of ‘San Francisco LBE
policy and Micro LBE set aside program my company was able to withstand the

economic downturn and remain in business.

I am a Minority San Francisco business owner that heavily rely on the San Francisco
LBE Programs to grow my business. As our businesses grow, we would like to see more
set aside projects, and more LBE participation requirements for the City Contracts. I am
sure I speak for all my colleagues who are here that our success is tied in to the City of

San Francisco's philosophy to promote small independent businesses.

When the City decided to disband the HRC and the related activities, I was quite worried
that the City was going to abandon us, the small minority contractors. HoWever, I am
encouraged to see that the program is still alive, and is going to remain an effective part
of City Contracting Policy. I would like to request that the City to continue maintéining
the LBE Advisory Committee to provide guidance and assistance to the Contract

Monitoring Division.

PiLoT CONSTRUCTION MANAGEMENT INC,
850 S VAN NEss AVE #31, SAN FRANCISCO, CA 94110, TeL: 415-310-8235, FAx: 415-337-8095
EMAIL: PILOTCMINC@ GMAIL.COM, LICENSE #935825
WWW.PILOT-CONSTRUCTION.COM




February 4, 2014

We need the LBE Programs to help us grow. Without them my company and many other
small contractors would have been closed like many other businesses throughout

California and the United States that closed during the e’conomic» downturn.

Because of LBE Programs not only did we not close our business, we expanded and grew
from no employee to five employees, who are all local hire, San Francisco residents. We

are also working with City Build Program for new hires.

LBE programs helped us and many others like us by providing the services that are only
unique to this great City.

Again I thank you for the opportunity to speak here, and I will be available to answer any

questions.

Thank you

® Page?
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Februéry 5, 2014

TO: Board of Supervisors, City and County of San Francisco
FROM: Asian American Architects and Engineers

SUBJECT: 14B Legislation and Sub-Committee Hearing

Honorable Board of Supervisors of the City and County of San Francisco

Thank you for the opportunity to make suggestions to improve LBE participation on the
City projects. )

We use this opportunity to bring to light on some of the negative examples our AAAE
members have shared with us their experiences as the small LBE's in the engineering
field in the City and County of San Francisco:

1. Getting the project doesn’t mean you will your share of work
After the joy of being awarded a contract, the LBE sub-consultants have to wait
a long time to get any work. Very often, the work promised never materializes.
The usual excuse from the prime consuitant is: there is no work for your
expertise. The prime and the city project manager will not inform the sub-
consultant on the type of work being done, the project budget, or sub-consultant
percentage of work presented in the proposal. In some cases CMD/HRC does
not the essential and basic facts of the project including the nature of work,
project progress and the on-going budget change. Therefore the LBE sub-
consultants are always in the dark. The subs absolutely have no information on
the project even after it's completed. The subs are kept wondering “when is my
work going to come?”

2. No protection even at joint-venture level
LBE contract awards are often revise the original contract after the entire LBE
participation rating bonus is the major factor that the team was awarded the
contract. For example one project for which an engineering firm had 20 % share
of work as stated in the proposal revised the contract midway during the project,
the lead prime ‘




3.

4,

5.

Board of Supervisor Hearing, February 5, 2014 : Page 2 of 3

requested HRC the LBE's share of work to 15 % (which represent approximately
$600,000) without smaller firm’s knowledge. HRC approved the prime’s request
without consulting or notifying the smaller-firm. The LBE’s interests in this project
were not protected by HRC. Currently the budget is exhausted and the smaller
joint venture partner is obligated to complete their final task and assignment
without charge.

Overhead multiplier
In recent years, there's score given to overhead multiplier.'Although the

maximum points peak at 2.5 or 2.0 (2.0 for the field office staff who work full
time) the prime often request their subs to go as low as possible to less than 2.0.
The LBE’s who refuse to comply are excluded from the proposal. LBE’s have no
choice but to reduce the multiplier.

Loss sharing ,

LBE subs are often required to complete certain task at a loss, because the
primes always try to get as much work done as possible at the fee as low as
possible. LBE-subs try to cooperate in order to keep a good working relationship
with the prime. However, when the project exceeds the budget and had to cut
the budget by say, 30%. The LBE-sub is asked to share the same percentage
cut in their fee, even their percentage work was less than 3% of the entire

project.

Demonstration of recent similar project experience

In the City RFP (request for proposal), it's normally requested to provide recent
(normally 3 to 5 years) experience of similar projects. It would be almost
impossible for San Francisco based LBE's to demonstrate “similar” projects like
the SFPUC Bio-Solid project ($80 million in fee) last year since the last "similar”
project in San Francisco was at least 10 years ago. For that project, and for that
size, there was only 15 % LBE requirement, only 1 proposal was submitted, and
prime had formed the team many years ago with no additional new subs were
been added to their more recent proposal.

The prime consultants have the ability to import non- local experts to complete
$68 million of engineering work. They can move people from out-of-state instead
of utilized experts in the local community. After the project, the experience is not
retained or remain local and the majority of the fee is not spent locally.




Board of Supervisor Hearing, February 5, 2014 Page 3 of 3

None of the LBEs who had experience in core service were included in the team.
Only the LBE’s who provided secondary non-core services were included as
sub-contractors.

To remedy some of the problems, we would like to suggest the following:

A. The LBE goals on all projects are minimum 25%, unless it’s proven that no
LBE’s are available or interested in the required disciplines.

B. The prime consultants have the responsibility to update the LBE subs on
project progress and the status of LBE utilization.
S

C. CMD is required to protect LBE’s interest in the contract. To monitor the
contract requires keeping communication with the City project manager to
monitor the project progress and expenditure. Whenever the project
increases or decreases, CMD has to make sure the fee of LBE subs is
adjusted accordingly.
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OFFICE OF THE -
CITY ADMINISTRATOR

Chapter 14B Overview

Budget and Finance Committee
February 5, 2014
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OFFICE OF THE
CITY ADMINISTRATOR

Mission & Objective
Mission: The Contract Monitoring Division (CMD) implements
and enforces three ordinances to protect the public interest in
equality throughout the City of San Francisco’s governmental
contracting process: Chapter 12B - Equal Benefits, Chapter

14B - Local Business Enterprise, and Chapter 14C - California
Benefit Corporation Discounts.

Objective: Provide expert assistance to businesses and City
departments to ensure mandates are accomplished fairly,
effectively and efficiently.
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CMD and HRC Budget

Millions $

4.0 A

1.0 4

CMD (HRC)
Budget vs. Actuals FY03-14

OFFICE OF THE
CITY ADMINISTRATOR

CMD to the CAO

(e

03-04 04-05 05-06 06-07 07-08

Original Budget

Source: ADM Budget vs. Actuals, FY03-14, Ho.HHHw
*Budget (uses only) in fiscal month 13.
*FY03-12 data is HRC work order budget.

T T T

08-09 09-10 10-11 11-12

—e— Actuals (Uses Only)

12-13 13-14
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OFFICE OF THE
CITY ADMINISTRATOR

14B Overview: Contract Types

omzsn_om:o: Size Standards (Average Gross Receipts)

*LBE sub- -goals are not set on oOEBoa_Q purchase

" Professional

Bonuses apply
* No good faith outreach requirement

Micro Set Amwm_.OO_\A Amwn_.OO_A _ - « Contract can only be awarded to
Micro-LBE Prime

Constructi i General Commodities*

Contract Type CONSWUcON  Services/A&E  goryicag  ~Ommoch CMD Action
(Chapter 6) (Chapter (Chapter 21)
(Chapter 21)
21/Chapter6)
Informal $200K - $50K - $50K- $50K- * SetLBE sub-goals .
» 10% LBE Bid Discounts/Rating
$400K $100K $400K  $100K

Aside * Micro-LBE prime must self-perform
25% of work
» No sub-goals or bid discounts
Formal $400K- $100K- $400K- $100K- * Set LBE sub-goals
. .10% LBE Bid Discounts/Rating
(under $10M $10M $10M $10M Bonuses apply .
mw H_.O_/\_v « 2% SBA-LBE Bid Discount/Rating

Bonuses apply as long as it does not
adversely impact an LBE
Formal (over $10M- $10M-$20M $10M- - * SetLBE sub-goals

» 2% SBA-LBE bid discount applies
wn_.o_/\_v %MO_/\_ m_wMO_/\_ » Other bid discounts and rating

bonuses do not apply
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OFFICE OF THE
CITY ADMINISTRATOR

14B Overview: Accomplishments at the CMD

Moved offices (Nov. MOHMV, launched a new web site (Jan. 2013)

_c_v\moﬁw,_mcso:o::m_.oom__wcmm:mmmm:ﬁmS:mmcz__ngo:ﬁmoZ:m
System (LBEUTS) |

i. Trained Department & CMD Staff, Contractors
ii. Created training guides for Prime, Sub, and City, user manual

iii. Integration (FAMIS, DPW CAT System, PUC SOLIS System)
iv. Monthly training |

Sept. 2013, Online LBE Certification
Formed the LBE Advisory Committee, Appointed by Mayor Jan. 2014

Held a vendor fair (Oct. 2013), micro-LBE town hall (Nov. 2013), open

house (Feb. 2013), launched a pilot one year business development
program (Mar. 2013)

Host weekly <<o_‘xm:o_om” becoming a city vendor, bidding on city
contracts, overview of the Surety Bond Program
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Certification

OFFICE OF THE
CITY ADMINISTRATOR

Certification Size Standards (Average Gross Receipts)

* SBA certification is not available for NPE Firms

For San Francisco For San Francisco San Francisco SBA

Industry "Micro Business" LBE, "Small Business" LBE, Program*
PUC-LBE, & NPE PUC-LBE, & NPE

General Construction . :
Contractors (A and B Class) $7M $14M $33.5M
Subcontractors (C License) $3.5M $7M $14M
Professional Services $1.25M $2.5M $4.5-$8M
Architects $1.25M $2.5M $4.5M
Engineers $1.25M $2.5M  $7TM
Goods, Materials Suppliers, _
General Services $3.5M $7M $17M

Trucking

$1.75M $3.5M $25.5M
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OFFICE OF THE
CITY ADMINISTRATOR

Certification Continued...

Top Ten Certification Categories by Industry, FY12-13

as of July 1, 2013

Certification Category , Number of LBE Firms ~ Percent of Total
General Building Contracting (B) - 176 6%
Trucking and Hauling 174 | 6%
General Engineering Contracting (A) 116 4%
Architectural (including historical and 113 . 4%
conservator services)

Construction Services 93 3%
Community Relations/Public Affairs 89 | _ 3%
Electrical Contracting (C10) 62 2%
Civil Engineering . 60 2%
Computer Aided Design (CAD) 58 2%
Environmental Advisory Services 54 2%
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OFFICE OF THE
CITY ADMINISTRATOR

Award Data: LBE Awards by Contract Amount

60 ~

50 -

40 A

20 A

10

LBE and Non-LBE Awards by Contract
Amount, FY12-13

<iM 1-29M 3-49M 56.9M 7-9.9M 10-15.9M
= LBE Prime Non-LBE

Includes all 14B governed contracts from Airport, DPW, Port, PUC, and RPD,
no MTA. No non-LBEs in the 7-9.9 range, and one in 10-15.9.

300

250 ~

200

150

100 1

50

Sub Awards to LBE and Non-LBE by
Contract Amount, FY12-13

66

111

LA 9
: o e -

<iM

1-2.9M

3-49M 5:69M 7-99M 10-15.9M

= Sub Awards to LBEs  Sub Awards to Non-LBEs

Includes all 14B governed contracts from Airport, DPW, Port, PUC, and

RPD, no MTA.
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OFFICE OF THE
CITY ADMINISTRATOR

14B Legislative Review

Filling 4 Contract Compliance Officer 2992 Vacancies
First LBE Advisory Committee _/\_mm::m. February 6, 2014

REP issued for facilitator to conduct LBE program study, proposal
due date is Feb. 21

Conducting Quarterly LBEUTS Contract Review
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OPENING STATEMENT
FOR THE
COUNCIL OF ASIAN AMERICAN BUSINESS ASSOCIATIONS

Hearing before the Budget & Finance Committee
of the San Francisco Board of Supervisors

February 5, 2014

Mr. Chairman:

The Counci‘l of Asian American Business As.;.ociations (“CAABA”) is a non-profit
organization that represents the interests of its member organizations and the Asian American
business community in the San Francisco Bay Area. We are pleased to submit this statement
for the record.

The Budget & Finance Committee today is convening a hearing for the purpose of
conducting a comprehensive review of Chapter 14B of the San Francisco Administrative Code.
Such a hearing is necessary to éather the facts and chart our progress in fulfilling the City’s
policies against invidious discrimination and in favor of irhportant economic development
objectivés. We also hope to determine in light of the I;agal developmentsl' iﬁ the last 15 years
how the City will ‘continue to award and administer its public contracts in a manner that is fair
and effective in providihg equal opportunity to all local businesses.

~ To put this inquiry into some contéxt, San Francisco Administrative Code Chapter 14B,
the Local Business Enterprise and Non-Discrimination in Contracting Ordinance, governs
contracting rules for small local businesses/enterprises ("LBEs") as well as minority and women

owned businesses ("MBEs" and "WBEs", respectively).




Chapter 148 followed Ordinance No. 139-84, which sought to “combat the City’s...active
and passive participation in discrimination against minority- and women-owned businesses.”
Thé Ordinance found fhat: “at the time of passage, women- and minoﬁty-owned businesses
were viftually excluded as contractors or prime- City contracts.”

Until July 1, 2012, the Chapter 14B Local Business Enterprise contracting program had -
been administered by the San.I‘:rancisco Hﬁman Rights Commission. The HRC enforced the
Ordinance, and its predecessor minority business enterprise ordinance, for the bast three
decades, and the HRC regularly conducted research into racial and gender disparities in city
contract practices and sought to rectify the situation.

In 2004, the courts enjoined the city from enforcing the minority and women-owned
business enterprise ordinance following the passage of Proposition 209. Chapter 14B —the
“LBE Ordinance” -- was created to addfess the issues of disbarity without specifically outlining
the use of racial or gender-based preferences in city procurem.ent policies and pr'e'lctices;

Section 14.B.7 provides that contract awarding authorities should use ngd—faith efforts
for all contracts subject to tﬁe discount provisions of the Ordinance to solicit bids and to assure
that neither MBEs nor WBEs are arbitrarily excluded frdm participation.

The Ordinance, as it stands now, requires city contract-awarding authorities to apply a
10% discount to any bid from a Small - LBE or Micro — LBE. Moreover, contract awarding -
authorities must apply these discounts to each stage of the selection process, including
qualifications, proposals and interviews. |

For Professional Services and Architecture/Engineering joint ventures, contract

awarding authorities must extend bid/rating discount to all bids, proposals and contracts from

-




LBEs on professional services and architecture/engineering contracts according to a formula
that allows a discount of:

(1) five percent to a joint venture with LBE participation that equals or exceeds 35

‘vpercent, but is under 40 percent;

(2) seven and one-half percent to a joint venture with LBE participation that equals or
exceeds 40 perceht; or |

(3) ten percent to a LBE or a joint venture among LBEs.

The ability to ascertain whether Chapter 14B has increased or Qetreased city contract
awards to MBVE an.d WBE firms is complicated by the breakdown of different contract types and
the different LBE class.ifications. The statistical reports by the HRC and, its successor agency,
the Contract Monitoring Division, do not show conclusively whether the stated policy in
Chapter 14Bto ensure nondiscrimination in City contracting and subcontracting has been
carried out effectively.

This is due to the fact that Chapter 14B’s approach to eliminate discrimination in city
contracting is indirect. The City has taken a position that it is legally constrained from dealfng
directly with race or gender, as it now offers bid preferences to LBEs without any spécific
allocation of contracts for minority or gendef specific businesses. |

While boosting opportunities for LBEs might incidentally ens.ure the participation of
minority and women vendors, the current legislative scheme ultimately does not ensure
participation of all members of the City’s diverse business commun.ify. Thus, historically and
traditionally underrepresented businesses owned by racial minorities and women tend to be

overlooked in the contracting process.




In fact, representatives of the City Administrator's Office who are responsible for
collecting data for MBE/WBEs have conceded that determining thé efficacy of Chapter 14B in
awarding contracts to minorities and women is difficult at best.

Without data, there is no accountability.

The city agencies that are charged with the responsibility of guaranteeing fundamental
fairness in city contracting are operating in the dark and muddling around in a deep fog of
confusion as to their mission and objectives.

In fact, those same city agencies have been profoundly remiss in fulfilling their legal duty
under Chabter 14B to this Board of Supervisors to report about the performance of all city
departments with respect to their contracting practices.

Section 14b.15 specifically requires that and no later than the first day of every third
month a written report must be delivered to this Board. That report must document each City
department's performance under the terms of the Ordinance, including, amoné other things,
each City department's progress concerning

e The meeting of LBE goals and ensuring non-discrimination against MBEs, WBEs, and

OBEs,

and
e the success of each department's prime contractors in complying with the LBE
subcontracting provisions of the Ordinance and ensuring nondiscrimination against

MBEs, WBEs, and OBEs.




That report, moreover, must also state the level of participation of all categories of LBEs
and whether or not each City department has fully reported all data required by this ordinance
.' or requested bylthe HRC or the Controller.

The silence, quite frankly, has been deafening and an embarrassment to fchis City. And
one cannot think of a ‘better example of either the intentional disregard or negligent
performance of cleér duties by the executive agencies of the City that are legally required to
report to this Board in a timely manner.

To be clear,'Sec_ti*on 14B.15, subsection (C) states clearly that “[b]y July 1st of each fiscal
year, the Commission shall submit an annual report to the Mayor and this Board on the
progress of the Cfty toward the goals of this ordinance, together with an identification of
problems and specific recommendations for: (1) improving the City's pérformance in fostering
LBE participation in City contracting, and (2) ensuring non-discrimination against MBEs,

WABEs, and OBEs. fhe Commission's report shall include an analysis of the bidding environment
in the various industries that participate in City contracts.”

Each year, after receiving such annuai report, the Board of Supervisors is required to
hold a heafing to review the City's performance under the Ordinance, the administration of the
Ordinance, and the progress of City departments towards the purposes of the Ordinance.

As it stands, Chépter 14B needs to be amended or strengthened to ensure that its larger
goals of nondiscrimination and empowerment are fulfilled. Moreover, and since the
enactment of 14B, the City has enacted a far-reaching LocaI‘H'ire ordinance. We know
anecdotally that local businesses, barticularly in language minority communities, are the

employers of first resort for San Francisco resident residents.




The amendments to the Ordinance need to go beyond switching the names of agencies.
This City lacks information right now to determine whether 14B is strong enough to truly
addres_s the economic inequities and injustices that it sought to address. The data we are
requesting should in theory be very easy to gather. The statements by the Contract Monifcoring
Division assert that the tracking is in place. Sadly, until December of 2013, meaningful
reporting has been lacking.

Toward that end, we hope that this hearing will be the first in a series of regular
hearings that will get the responsible members of the City family back on track and complying
with the law.

Finally, qualified San Franciscans — regardless of race, ethnicity or gender-— should have
the chance to compete for the City’s business. As the testimony to this committee will show,
we must all workk to improve and strengthen the Ordinance that will better serve the local

economy and the needs of the people of San Francisco.

Hit#h




CHAPTER 14B: LOCAL BUSINESS ENTERPRISE AND NON-D...

Print |

http://www.amlegal.com/alpscripts/get-content.aspx

San Francisco Administrative Code

CHAPTER 14B:

LOCAL BUSINESS ENTERPRISE AND
NON-DISCRIMINATION IN CONTRACTING

ORDINANCE

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
- Sec.
Sec.
Sec.
Sec.

Sec.

SEC. 14B.1. PURPOSE AND FINDINGS.

14B.1.
14B.2.
14B.3.
14B.4.
14B.5.
14B.6.
14B.7.
14B.8.
14B.9.

14B.10.
14B.11.
14B.12.
14B.13.
14B.14.
14B.15.
14B.16.
14B.17.
14B.18.
14B.19.

Purpose and Findings.

Definitions:

LBE Certification.

Non-Discrimination Certification.

PUC-LBE Certification.

Non-Profit Certification.

Prime Contracts.

Subcontracting.

Ensuring Non-Discrimination in Subcontracting.
Powers and Duties of the Commission and the Director.
Powers and Duties of the Controller.

Powers and Duties of the Mayor.

Powers and Duties of Contract Awarding Authorities.
Powers and Duties of the Office of Contract Administration.
Reporting and Review. '

San Francisco Bonding and Other Assistance.
Enforcement.

Applicability, Operative Date and Transition Provisions.

Subcontracting: Design-Build and Integrated Project Delivery Contracts.

(A) Short Title. This ordinance shall be entitled "Local Business Enterprise and
Non-Discrimination in Contracting Ordinance." '

(B) Findings.

(1) The Board finds that San Francisco's small businesses are a significant sector of the local
economy and form the backbone of our neighborhoods. Small businesses contribute hundreds of

| of 37
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millions of dollars to San Francisco's economy each year. Through payroll taxes alone, small
businesses make a significant investment in the economic health of our City and the quality of life
of its citizens and visitors.

(2) Because San Francisco's small businesses experience higher costs than large businesses or
businesses located outside the City, they suffer disadvantage in any competition with those
businesses. The Board finds that small local businesses are at a competitive disadvantage in
competing for work on public contracts. Because of their size, very small, or "micro," local
businesses are at an even greater competitive disadvantage in competing for work on public
contracts.

(3) The public has an interest in fostering a strong and vibrant network of small and very small
micro businesses in San Francisco. In part, San Francisco can accomplish this goal by ensuring that
small and micro local businesses can compete for public contracts on a level playing field.

(4) The Board finds that the disadvantages suffered by very small and micro local businesses
in competing as prime contractors on public contracts can be reduced by discounting their bids and
ratings by ten percent. Granting a ten percent discount does not unduly burden businesses not
eligible for such discounts, and is similar to the corrective adjustments given to small and very
small micro businesses in other jurisdictions. The Board finds that the additional disadvantages
suffered by micro local businesses can be reduced by setting aside appropriate small contracts for
competition only among micro businesses.

(5) San Francisco has a long history of working to end discrimination in all aspects of public
contracting. The City must continue to award and administer its public contracts in a manner that is
fair and provides equal opportunity to all local businesses, regardless of race, gender or other
category protected by law. San Francisco must ensure that it does not discriminate and does not
contract with any business that discriminates on the basis of race, gender or other protected
category.

Speciﬁcally, this Board initially passed Ordinance No. 139-84 on April 2, 1984 to combat the
City and County of San Francisco's own active and passive participation in discrimination against
minority- and women-owned businesses, both in its own contracting for goods and services and in
the private market for such goods and services. At the time of passage, women- and
minority-owned businesses were virtually excluded as contractors on prime City contracts.

Since that time, this Board and the City's Human Rights Commission have actively and
extensively documented and studied discrimination against and disadvantages faced by these
groups to gauge the effectiveness of the prior Minority, Women and Local Business Enterprise
Ordinances (the "M/W/LBE Ordinances") and to assess the need for further and continuing action.
The earlier studies are documented in the legislative history of the previous amendments and
re-enactments of the ordinance, including Ordinance Nos. 175-89, 155-92, 210-97, 457-97, 82-98,
296-98, 210-99, 283-99 and 134-03. The findings underlying these ordinances have been reviewed
and analyzed in the preparation of this Ordinance and are hereby incorporated by reference into the
legislative history of this Ordinance. These materials include disparity studies, transcripts of live
testimony by dozens of witnesses, case studies of discrimination, and voluminous other materials.
An index and a separate synopsis-of this material are on file with the Clerk of this Board in File No.
98-0612. These materials are all incorporated by reference into the legislative history of this
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Ordinance. The collection and analysis of relevant information is ongoing.

On July 26, 2004, in Coral Construction, Inc. v. City and County of San Francisco (Sup. Ct.
No. 421249), the San Francisco Superior Court enjoined the City from enforcing certain provisions
of the M/W/LBE Ordinance. In a subsequent order, the court clarified that the injunction applied to
Sections 12D.A.6, 12D.A.7, 12D.A.8, 12D.A.9, 12D.A.10, 12D.A.14, and 12D.A17 of the
Administrative Code, for all contracts for which bids or proposals are advertised or solicited on or

- after July 26, 2004. The injunction became effective immediately.

In issuing its injunction, the Superior Court did not dispute the accuracy of the City's disparity
studies or otherwise take issue with the City's underlying findings of discrimination and disparity.
However, the Court ruled that California's Proposition 209 does not allow the City to address the
identified problem through its prior methods. The Board finds and declares that the need for the
City to identify, rectify, and prevent discrimination in its public contracting still exists, and the City
is committed to ensuring that neither MBEs nor WBESs nor any other business is arbitrarily or
unfairly excluded from contracting opportunities. The City remains committed to addressing
discrimination in public contracting to the fullest extent allowed by law, in a manner that is
consistent with all requirements of Federal and State law.

» (C) Purpose.

(1) Assistance to Small Local Businesses. The City shall assist small and micro local
businesses to increase their ability to compete effectively for the award of City contracts. The
Mayor shall establish Citywide goals for participation by small and micro local businesses in
contracting. The City shall provide the bid discounts, set asides, and subcontracting opportunities
set forth in this Ordinance, information and training, and other assistance to small and micro local
businesses in order to reach these goals. The Human Rights Commission and Director shall assist
other City departments to implement the goal of increasing participation in City contracts by smail
and micro local businesses.

(2) Nendiscrimination. Neither the City nor any of its officers or employees shall
discriminate against any person or business on any basis prohibited by law in the award or
administration of City contracts. Persons or businesses that are awarded City contracts shall not
discriminate against any person or business on any basis prohibited by law in the performance or
administration of any City contract, including in the selection of subcontractors.

(3) Human Rights Commission. The Human Rights Commission shall adopt rules and
regulations necessary to carry out this Ordinance.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

SEC. 14B.2. DEFINITIONS.

"Architect/Engineering Contract" means an agreement for architectural, engineering, or other
professional design, consulting, or construction management services for a public
work/construction project.

"Back Contracting" shall mean any agreement or other arrangement between a prime contractor
and its Subcontractor that requires the prime contractor to perform or to secure the performance of
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the subcontract in such a fashion and/or under such terms and conditions that the prime contractor
enjoys the financial benefits of the subcontract. Such agreements or other arrangements include, but
are not limited to, situations in which either a prime contractor or Subcontractor agrees that any
term, condition, or obligation imposed upon the Subcontractor by the subcontract shall be
performed by or be the responsibility of the prime contractor.

"Bid" means a quotation, proposal, solicitation, or offer by a Bidder or Contractor to perform or
provide labor, materials, equipment, supplies, or services to the City for a price.

"Bidder" means any business that submits a bid or proposal.
"City" means the City and County of San Francisco.

"Commercially Useful Function" shall mean that the business is directly responsible for
providing the materials, equipment, supplies or services to the City as required by the solicitation or
request for quotes, bids or proposals. Businesses that engage in the business of providing
brokerage, referral or temporary employment services shall not be deemed to perform a
"commercially useful function" unless the brokerage, referral or temporary employment services
are those required and sought by the City. When the City requires and seeks specialty products
made to order for the City or otherwise seeks products which, by industry practice, are not regularly
stocked in warehouse inventory but instead are purchased diréctly from the manufacturer, no more
than five percent of the cost of the product shall be credited towards LBE participation goals. When
the City requires and seeks products which are, by industry practice, stocked in warehouse
inventory and are in fact, regularly stocked by the listed supplier or distributor, no more than sixty
percent of the cost of the product shall be credited towards LBE participation goals. If the listed
supplier or distributor does not regularly stock the required product, no more than five percent of
the cost of the product shall be credited towards LBE participation goals.

"Commission" means the Human Rights Commission.

"Commodity Contract”" means an agreement to purchase any product, including materials,
equipment, and supplies, including associated incidental services.

"Contract" means any agreement between the City and a person to provide or procure labor,
materials, equipment, supplies, or services to, for, or on behalf of the City for a price to be paid out
of monies deposited in the City Treasury or out of trust monies under the control of or collected by
the City. A "Contract" includes an agreement between a non-profit or public entity and a Contractor
for the performance of construction or construction-related services, where the contract is funded
by the City. A "Contract" does not include: (1) grants, whether funded by the City or by Federal or
State grant funds, to a nonprofit entity to provide services to the community; (2) sales of the City's
personal or real property; (3) loan transactions, whether the City is a debtor or creditor; (4) lease,
franchise, or concession agreements; (5) agreements to use City real property; (6) gifts of materials,
equipment, supplies or services to the City; or (7) agreements with a public agency except for
contracts or other agreements between the City and persons or entities, public or private, in which
such persons or entities receive money from or through the City for the purpose of contracting with
businesses to perform public improvements. Without limitation of the foregoing, "Contract"
includes any agreement between the City and a person to provide or procure labor, materials,
equipment, supplies, or services to, for, or on behalf of the City for PUC Regional Projects.
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"Contract Awarding Authority" means any City officer, department, commission, employee, or
board authorized to enter into Contracts on behalf of the City. A non-profit or public entity that
receives funds from the City to pay for construction or construction related services is a "Contract
Awarding Authority" for the purposes of contracting for the performance of those services.

"Contractor" means any person who enters into a Contract with the City.

"Control" means a person possesses the legal authority to manage business assets, good will, and
the day-to-day operations of a business and actively and continuously exercises such authority.

"Director" means the Director of the Human Rights Commission, or his or her designee.

"Discount" means a downward adjustment in price or upward adjustment in rating of a proposal,
whichever applies, that is made under Section 14B.7.

"Eligible Public Works/Construction Contract" means a Contract with (1) an estimated cost which
exceeds $10,000 but is less than or equal to the Threshold Amount, and (2) a scope of work which,
based on HRC Micro-LBE availability data, would attract bids from at least two quahﬁed

. Micro-LBEs. Eligible Public Works/Construction Contracts include Job Order Contracts set a51de

for Micro-LBEs under Administrative Code Section 6.62(C).

"Eligible Services/Commodities Contract" means a Professional Services, General Services,
Architect/Engineering or Commodities Contract with (1) an estimated cost which-exceeds $10,000
but is less than or equal to the Minimum Competitive Amount, and (2) a scope of work which,
based on HRC Micro-LBE availability data, would attract bids from at least two qualified
Micro-LBEs.

"General Manager" means the General Manager of the San Francisco Public Utilities
Commission, or his or her designee.

"General Services Contract" means an agreement for those services that are not professional
services. Examples of "general services" include, but are not limited to, janitorial, security guard,
pest control, and landscaping services. '

"Joint Venture" shall mean an association of two or more professional services or
architect/engineering businesses acting as a Contractor and performing or providing services on a

- Professional Services or Architect/Engineering Contract, in which each Joint Venture partner
- combines property, capital, efforts, skill, and/or knowledge and each Joint Venture partner shares in

the Ownership, Control, management responsibilities, risks, and profits of the Joint Venture in
proportion to its claimed level of participation. _

"Local Busmess Enterprise (LBE)" means a business that is certified as an LBE under Section
14B.3.

"Minimum Competitive Amount" means (i) for the procurement of commodities, professional
services, and architect/engineering services, the "Minimum Competitive Amount" as defined in
Section 6.40(A) of the Administrative Code, which shall be $100,000 and (ii) for the procurement

~ of general services, an amount equivalent to the "Threshold Amount" as defined in Chapter 6.1(M)

of the Administrative Code which shall be $400,000, provided that on January 1, 2015, and every
five years thereafter, the Controller shall recalculate the applicable Minimum Competitive Amount
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(and the Threshold Amount from which the Minimum Competitive Amount for general services is
calculated) to reflect any proportional increase in the Urban Regional Consumer Price Index from

January 1, 2010, rounded to the nearest $1,000.

"Minority Business Enterprise (MBE)" means a business that is certified as an MBE under
Section 14B.4(B).

"Other Business Enterprise (OBE)" means a business that is certified as an OBE under Section
14B.4(D).

"Owns" or "Ownership" means a person:

(a) possesses a record ownership interest, such as partnership interest or stock interest, of at
least fifty-one percent (51%) of the business or such lesser amount as the HRC determines, under
the circumstances of the particular business’ overall ownership and control structure, constitutes a
significant ability to influence business operations and a strong personal stake in the business's
viability;

(b) possesses incidents of ownership, including an interest in profit and loss, equal to at least
the record ownership interest;

(c) contributes capital to the business equal to at least the record ownership percentage
(unsecured promissory notes or notes secured by the business or business assets are not sufficient to
constitute capital contributions); and

(d) actively and continuously devotes expertise to the operations of the business relevant to the
business's "Commercially Useful Function" of a quality and quantity proportionate to the record
ownership interest.

"Owns" or "Ownership" for purposes of determining whether a business is an MBE means that a
minority person possesses all of the above indicia of ownership, and either individually, or in
combination with the interests of other owners who are minority persons, the ownership by
minority persons conStitutes at least fifty-one percent (51%) of the overall business ownership.

"Owns" or "Ownership" for purposes of determining whether a business is a WBE means that a
woman possesses all of the above indicia of ownership, and that either individually, or in
combination with the interests of other owners who are women, the ownership by women
constitutes at least fifty-one percent (51%) of the overall business ownership.

"Person” means any individual or group of individuals, inchiding but not limited to partnerships,
associations, and corporations.

"Professional Services Contract" means an agreement for services that require extended analysis,
the exercise of discretion and independent judgment, or the application of an advanced, specialized
type of knowledge, expertise, or training customarily acquired either by a prolonged course of
study or equivalent experience in the field. Examples of professional service providers include, but
are not limited to, licensed professionals such as accountants, and non-licensed professionals such
as parking lot management, software developers and financial consultants. For the purpose of this
Ordinance, a contract for architectural, engineering, or other professional design, consulting or
construction management services for a public work project shall be considered an
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Architect/Engineering Contract and not a Professional Services Contract.

"Public Works/Construction Contract" means a Contract for the erection, construction,
renovation, alteration, improvement, demolition, excavation, installation, or repair of any public -
building, structure, infrastructure, bridge, road, street, park, dam, tunnel, utility, or similar public
facility that is performed by or for the City, and the cost of which is to be paid wholly or partially
out of moneys deposited in the City Treasury or out of trust monies under the control of or
collected by the City. For purposes of this Ordinance only, "Public Works/Construction Contrac !
includes Contracts between a Person, including a non-profit entity or public agency, and a
Contractor for construction or construction-related services, where the Contract is funded by the

City.
"PUC" or "Public Utilities Commission" means the San Francisco Public Utilities Commission,
the City Department that provides water, wastewater, and municipal power services to San

Francisco and, under contractual agreement with 29 wholesale water agencies, also supplies water
to 1.6 million additional customers within three Bay Area counties.

"PUC Regional Projects" means (1) projects to be performed outside of the jurisdictional
boundaries of San Francisco that are identified as regional projects and included in the formally
approved Capital Improvement Program of the San Francisco Public Utilities Commission's
("SFPUC") approximately $4.6 billion project to seismically reinforce and otherwise enhance the
Hetch Hetchy water supply system, also known as the Water System Improvement Program

© ("WSIP"), as it may be amended from time to time; (2) projects to be performed exclusively
outside of the jurisdictional boundaries of San Francisco for which some or all of the cost will be
shared by members of the Bay Area Water Supply and Conservation Agency ("BAWSCA"); or (3)
projects under contracts with the SFPUC to be performed exclusively 70 miles or more beyond the
jurisdictional boundaries of San Francisco. "PUC Regional Projects” shall include, but are not
limited to, Repair and Replacement work ("R&R") to be performed in association with a regional
Capital Improvement Program or other BAWSCA cost sharing project, or to be performed
exclusively 70 miles or more beyond the jurisdictional boundaries of San Francisco.

"Subcontractor" means any person providing goods or services to a Contractor or subcontractor in
fulfillment of the Contractor or subcontractor's obligations arising from a Contract with the City.

"Threshold Amount" means, for public works/construction projects, the "Threshold Amount" as
~ defined in Chapter 6.1 (M) of the Administrative Code which shall be $400,000 provided that on
January 1, 2015, and every five years thereafter, the Controller shall recalculate the Threshold
Amount to reflect any proportional increase in the Urban Regional Consumer Price Index from
January 1, 2010, rounded to the nearest $1,000.

"Woman Business Enterprise (WBE)" means a business that is certified as a WBE under Section
14B.4(C).
(Added by Ord.- 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 20-10, File No. 091405, App. 2/10/2010; Ord.

97-10, File No. 100333, App. 5/13/2010; Ord. 8-11, File No. 101006, App. 1/7/2011; Ord. 30-13 , File No. 121105, App.
3/5/2013, Eff. 4/4/2013) ’

SEC 14B 3 LBE CERTIFICATION

(A) Criteria for LBE Certification. Through appropriately promulgated procedures, if any, the
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Director shall certify as an LBE any business that meets all of the following criteria and also meets
the criteria set forth in Section 14.B.3(B), Section 14.B.3(C) or Section 14B.3(D):

(1) The business is financially and operationally independent from, and operates at arm's
length to, any other business.

(2) The business is continuously in operation.
(3) The business is a‘for-proﬁt enterprise.
(4) The business performs a commercially useful function.

(5) The business maintains its principal place of business in a fixed office within the
geographic boundaries of the City that provides all of the services for which LBE certification is
sought, other than work required to be performed at a job site; provided, however, that suppliers are
not required to maintain their principal place of business in San Francisco, but are required to
maintain a fixed office in San Francisco that meets all of the requirements of this Section other than
the principal place of business requirement.

_An office is a fixed and established place of business, as determined by the Director,
including a qualified home office, where business is conducted on a regular basis of the type for.
which certification is sought. A residence qualifies as an office only if none of the business owners
also maintain an office outside the residence in the same or related field, and a business owner
claimed the home office as a business deduction on the prior year's income tax return, or for
businesses started after the last tax return, would qualify for a deduction on the next tax return.
None of the following constitutes an office: a post office box, a temporary location, a movable
property, a location that was established to oversee a project such as a construction project office,
or a work space provided in exchange for services as opposed to monetary rent.

To establish a principal place of business in San F rancisco, a business must demonstrate that
the majority of its principals are based in the San Francisco office. There shall be a rebuttable
presumption that a business that pays San Francisco payroll taxes on at least fifty-one percent
(51%) of its total payroll has its principal place of business in San Francisco. The Director may,
based upon the circumstances of a particular business' overall business model, ownership and
control structure, find a business paying San Francisco payroll taxes on a lower percentage of its
payroll in compliance with the "principle place of business" requirement.

Suppliers must maintain a warehouse in the City that is continuously stocked with inventory
consistent with their certification. Truckers must park their registered vehicles and trailers within
the City.

(6) The business possesses a current San Francisco Business Tax Registration Certificate.

(7) The business has been located and doing business in San Francisco for at Jeast six (6)
months preceding the application for certification.

(8) At least one business owner has valid licenses or other relevant trade or professional
certifications or, where licensing is not required, the business owners individually and collectively
have relevant training and experience that are appropriate for the type of business for which the . ‘
business seeks certification. '
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(9) The business is Owned and Controlled as defined herein by individuals who reside in the
United States or its territories. ’

(10) The business has average gross annual receipts in the prior three (3) fiscal years that
satisfy the criteria set forth in Section 14B.3(B), Section 14B.3(C), or Section 14B.3(D).

(11) The business is not Owned or Controlled as defined herein in part or in whole by a full
time City employee.

(B) Criteria for Small-LBE. The Director shall certify as a "Small-LBE" any business that
meets the requirements of 14B.3 (A) and has average gross annual receipts in the prior three (3)
fiscal years that do not exceed the following limits: (1) public works/construction - $14,000,000;
(2) specialty construction contractors - $7,000,000; (3) goods/materials/equipment and general
services - $7,000,000; (4) professional services and architect/engineering - $2,500,000; and (5)
trucking - $3,500,000. The City shall determine gross receipts according to recognized accounting
methodologies that the City determines most accurately reflect the actual money that the business
received during the relevant period. Any business under common ownership, in whole or in part,
with any other business meets the requirements of this subparagraph only if the aggregate gross-
annual receipts of all of the businesses under such common ownership do not exceed these limits.
All businesses owned by married spouses or domestic partners are considered under common
ownership unless the businesses are in unrelated industries and no community property or other
jointly owned assets were used to establish or are used to operate either business. |

(C) Criteria for Micro-LBE. The Director shall certify as a "Micro-LBE" any business that
meets the requirements of 14B.3(A) and also has average gross annual receipts in the prior three (3)
fiscal years that do not exceed the following limits: (1) public works/construction - $7,000,000; (2)
specialty construction contractors - $3,500,000; (3) goods/materials/equipment and general services
-$3,500,000; (4) professional services and architect/engineering - $1,250,000; and (5) trucking -
$1,750,000. The City shall determine gross receipts according to recognized accounting
methodologies that the City determines most accurately reflect the actual money that the business
received during the relevant period. Any business under common ownership, in whole or in part,
with any other business meets the requirements of this subparagraph only if the aggregate gross
annual receipts of all of the businesses under such common ownership do not exceed these limits.
All businesses owned by married spouses or domestic partners are considered under common
ownership unless the businesses are in unrelated industries and no community property or other
jointly owned assets were used to establish or are used to operate either business.

(D) Criteria for SBA-LBE. The Director shall certify as a "SBA-LBE" any business that: (1)
meets the requirements of 14B.3(A) and also has average gross annual receipts in the prior three (3)
fiscal years that do not exceed the following limits: (1) public works/construction - $33.5 million;
(2) specialty construction contractors - $17 million; (3) goods/materials/equipment and general
services - $17 million; (4) professional services and architect/engineering - $7 million and (5)
trucking - $8.5 million. The City shall determine gross receipts according to recognized accounting
methodologies that the City determines most accurately reflect the actual money that the business
received during the relevant period. Any business under common ownership, in whole or in part,
with any other business meets the requirements of this subparagraph only if the aggregate gross
annual receipts of all of the businesses under common ownership do not exceed these limits. All
businesses owned by married spouses or domestic partners are considered under common
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ownership unless the businesses are in unrelated industries and no community property or other
jointly owned assets were used to establish or are used to operate either business.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 20-10, File No. 091405, App. 2/10/2010; Ord. 8-11,
File No. 101006, App. 1/7/2011)

SEC 14B 4 N ON-DISCRIMINATION CERTIF ICATION

(A) For purposes of ensuring non—discrimination in City contracting and subcontracting, and
subject to appropriately promulgated procedures, if any, the Director shall further certify
Small-LBEs and Micro-LBEs as MBEs, WBEs and OBEs according to the ownership and control
of the LBE.

(B) MBE Certification. The Director shall certify as an MBE any business that is certified as an
LBE and is owned and controlled by one or more minority persons. A minority person is a member
of one or more of the following ethnic groups:

(1) African Americans, defined as persons whose ancestry is from any of the Black racial
groups of Africa or the Caribbean; :

@) Arab Americans, defined as persons whose ancestry is from an Arablc speaklng country
that is a current or former member of the League of Arab States;.

(3) Asian Americans, defined as persons with Chinese, Japanese, Korean, Pacific Islander,
Samoan, Filipino, Asian Indian, and Southeast Asian ancestry;

(4) Iranian Americans, defined as persons whose ancestry is from the country of Iran;

(5) Latino Americans, defined as persons with Mexican, Puerto Rican, Cuban, Central
American or South American ancestry. Persons with European Spanish ancestry are not included as
Latino Americans; and

(6) Native Americans, defined as any person whose ancestry is from any of the original

. peoples of North America, and who maintains cultural identification through tribal affiliation or

community recognition.

(C) WBE Certification. The Director shall certify as a WBE any business that is certified as an
LBE and is owned and controlled by one or more women.

(D) OBE Certification. The Director shall certify as an OBE any business that is certified as an
LBE and (i) does not demonstrate to the satisfaction of the Director that it is owned and controlled
by one or more women or one or more minority persons or (ii) is not certified as an MBE or a
WBE.

(E) Period of Certification. The Director may certify LBEs as small-LBEs or Micro-LBEs, and
as MBEs, WBEs or OBEs for a period not to exceed three years provided that businesses must at
all times throughout the certification period meet the criteria in Section 14B.3 and Section 14B.4 as
applicable. The Director may require certified businesses annually to submit documentation for the
purpose of verifying continuing eligibility for any certification hereunder.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)
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SEC 14B 5 PUC LBE EERTIFICATION

(A) PUC-LBE Certification. In order to increase the ability of small businesses that are located
within the PUC water system service area but outside of the jurisdictional boundaries of San

" Francisco to compete for regional PUC contracts, the Director shall certify businesses as

PUC-LBEs, including as either Small-PUC-LBEs or Micro-PUC-LBEs, and as either PUC-MBEs,
PUC-WBEs, or PUC-OBEs, that meet all of the following criteria:

(1) Only established small public works/construction, construction material supplies,
construction equipment rental and trucking firms may be certified as PUC-LBESs or any
subcategory of PUC-LBE.

(2) | Only firms located within the PUC water system service area may be certified as
PUC-LBEs or any subcategory of PUC-LBE.

"~ (3) Only firms with average gross annual receipts in the prior three fiscal years that meet the

requirements of Section 14B.3(B) or Section 14B.3(C) for Small-LBEs or Micro-LBEs,

- respectively may be certified as PUC-Small-LBEs or PUC-Micro-LBEs.

(4) PUC-LBEs owned and controlled by one or more minority persons or women according to
all of the criteria set forth in Section 14B.3(B) or 14B. 3(C) respectively, shall be certified as
PUC-MBEs or PUC-WBEs. PUC-LBEs that do not demonstrate qualifying ownership and control
by minority persons or women shall be certified as PUC-OBEs. -

(5) Firms shall meet all criteria that the City Administrator shall by rule adopt to the end that
firms certified as PUC-LBEs shall be similarly situated to LBEs to the extent practicable, taking

into account the special circumstances of their location and the needs of the PUC Regional projects.

(B) PUC Small Firm Advisory Committee. There is hereby established a PUC Small Firm
Advisory Committee as follows:

(1) The PUC Small Firm Advisory Committee shall have five (5) members who shall be
appointed by the PUC General Manager to represent the interest of individuals and businesses that
are or may be eligible for PUC-LBE certification. Members shall serve at the pleasure of the PUC
General Manager. Members of the PUC Small Firm Advisory Committee shall not be compensated,
but shall be reimbursed for expenses in accordance with the Controller's published policies.

(2) The purposes and duties of the PUC Small Firm Advisory Committee are:
(a) To adopt rules and procedures within the Advisory Committee's responsibilities;

(b) To assist the Director in verifying the eligibility for certification of PUC-LBE applicants
by conducting site visits or undertaking other local or regional fact gathering to ensure that
applications for PUC-LBE certification undergo substantially the same scrutmy as apphcatlons for
other LBE certification;

(c) To outreach to the business community about PUC-LBE certification and contracting
opportunities and to provide information to the Director regarding the availability of potential
PUC-LBEs; :
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(d) To receive reports from the City, to publicly discuss, and make recommendations for
rules and procedures regarding the implementation of this Ordinance for PUC regional projects to
the Director and the PUC;

(e) To make recommendations to HRC to study the feasibility of add1t1ona1 programs that
will increase the participation of eligible firms for the regional program;

(f) To provide status reports on the Advisory Committee's activities to the Commission and
the General Manager.

(4) The PUC Small Firm Advisory Committee shall establish bylaws, rules and/or regulations
for the conduct of its business. Administrative assistance and staffing for the PUC Small Firm
Advisory Committee shall be provided in the discretion of the PUC.

(5) Except for the PUC Small Firm Advisory Committee's authority as provided in Section
14B.5(B)(2), the Director shall have the authority over the implementation of this Ordinance for
PUC Regional Projects to the same extent as all other bids, proposals and contracts subject to the
Ordinance. The Director shall consult fully with the PUC to the extent required in the Ordinance.

(C) Except as provided in Subsection 14B.5(D), PUC-LBEs shall have the status of LBEs for all
purposes of this Ordinance only for construction, specialty construction, construction material
suppliers, construction equipment rental firms and trucking services for PUC Regional Projects.
PUC-LBE:s shall not have the status of LBEs for PUC contracts for architectural and engineering
services, professional services or general services or for any other bid, proposal or contract subject
to this Ordinance.

(D) Contract Awarding Authorities shall only apply Discounts to Bids from PUC-LBEs for the
purpose of determining the apparent highest ranked proposal or the apparent lowest bid, for PUC

- Regional Projects that will be performed exclusively 70 miles or more beyond the jurisdictional
boundaries of San Francisco and for which no cost will be directly shared by members of the
BAWSCA, where application of the Discount will not adversely impact the ranking for negotiation
or award process of a Bid submitted by any Micro-LBE, Small-LBE, or SBA-LBE certified under
Section 14B.3.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 30-13 , File No. 121105, App. 3/5/2013, Eff,
4/4/2013)

SEC 14B 6 NON-PROFIT CERTIFICATION

(A) Not withstanding any other provisions of this Ordinance, in order to increase the ability of
small, local non-profit enterprises to compete for City contracts on an equal basis with small, local
for-profit enterprises, the Director shall certify non-profit enterprises that meet all of the following
criteria:

(1) The non-profit enterprise is financially and operationally independent from, and operates at
arm's length to, any other non-profit or for-profit enterprise.

(2) The non-profit enterprise is continuously in operation.

(3) The business is a California Nonprofit Organization that is both
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(a) regulated as either a Nonprofit Public Benefit Corporation under Californjé Corporations
Code Sections 5110-6815 or a Nonprofit Religious Corporation under California Corporations
Code Sections 9110-9690, and ' '

(b) tax-exempt under section 5 Ol(c)(3) of the Internal Revenue Code.

(4) The non-profit enterprise performs a commercially useful function. In the case of
non-profits, the commercially useful function may be related or unrelated to its stated charitable
mission. The tax, or other implications, including forfeiture of tax-exempt status, that a certified
non-profit may incur for engaging in substantial business operations unrelated to its charitable
mission are solely the responsibility of the non-profit and not a criteria for certification hereunder.

(5) The non-profit enterprise maintains its principal place of business in a fixed office within
the geographic boundaries of the City.

An office is a fixed and established place of business, including a qualified home office,
where business is conducted on a regular basis of the type for which certification is sought. A
residence qualifies as an office only if none of the persons who own or control the business also
maintains an office related to a for-profit or non-profit enterprise outside the residence in the same
or related field, and the persons who own or control the business claimed a business deduction on
the prior year's income tax return, or for, businesses started after the last tax return, would qualify
for a deduction on the next tax return. None of the following constitutes an office: a post office box,
a temporary location, a movable property, a location that was established to oversee a project such
as a construction project office, or work space provided in exchange for services, as opposed to
monetary rent.

To establish a principal place of business in San Francisco, a non-profit enterprise must
demonstrate that the majority of its paid and volunteer staff are based in the San Francisco office.

Suppliers must maintain a warehouse in the City that is continuously stocked with inventory
consistent with their certification. Truckers must park their registered vehicles and trailers within
the City.

(6) The non-profit enterprise has applicable current filings with State and Federal agencies,
including the California Attorney General (Form RRF-1), the California Franchise Tax Board
(Forms 199 and 109), the California Secretary of State (Form S1-100) and the Internal Revenue
Service (Form 990).

(7) The non-profit enterprise has been located and doing the same type of business activity as
the type(s) for which certification is sought in San Francisco for at least six months preceding the
application for certification.

(8) The non-profit has staff under continuous contractual commitment with licenses or other
relevant trade or professional certifications, or, where licensing is not required, relevant training
and experience that are appropriate for the type of business for which the non-profit seeks
certification. ' ' '

(9) The Board of Directors or other governing body of the non-profit enterprise consists
exclusively of individuals who reside in the United States or its territories.
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(10) The non-profit enterprise has average gross annual receipts in the prior three fiscal years
that satisfy the criteria set forth in either Section 14B.3(B) or 14B.3(C).

(11) (a) Full time city employees, if any, that serve on the Board of Directors or other
governing body of the non-profit enterprise shall not constitute a majority of the membership of
such body or be capable of exercising a controlling number of votes for such body and

(b) any non-profit that includes any full time City employees on its Board of Directors or
other governing body shall be ineligible for award, as a prime contractor or subcontractor, of any
contract to be awarded by, and/or overseen by, the C1ty Department or entity that employs such
Board or other governing body member.

~(B) Criteria for Small - LBE. The Director shall certify as a "Small - LBE" any non-profit
enterprise that meets the requirements of 14B.6(A) and has average gross annual receipts in the
prior three fiscal years that do not exceed the following limits: (1) public works/construction -
$14,000,000; (2) specialty construction contractors - $7,000,000; (3) goods/materials/equipment
and general services - $7,000,000; (4) professional services and architect/engineering - $2,500,000;
and (5) trucking - $3,500,000. The City shall determine gross receipts according to recognized
accounting methodologies that the City determines most accurately reflect the actual money that
the non-profit enterprise received or was entitled to receive during the relevant period. Any
non-profit enterprise under common ownership, in whole or in part, with any other for-profit or
non-profit enterprise meets the requirements of this subparagraph only if the aggregate gross annual
receipts of all of the for-profit and non-profit enterprises under such common ownership do not
exceed these limits. All for-profit and non;proﬁt enterprises owned by married spouses or domestic
partners are considered under common ownership unless all such enterprises are in unrelated
industries and no community propetty or other jointly owned assets were used to establish or are
used to operate any such enterprise.

(C) Criteria for Micro - LBE. The Director shall certify as a "Micro - LBE" any non-profit
enterprise that meets the requirements of 14B.6(A) and has average gross annual receipts in the
prior three fiscal years that do not exceed the following limits: (1) public works/construction -
$7,000,000; (2) specialty construction contractors - $3,500,000; (3) goods/materials/equipment and
general services - $3,500,000; (4) professional services and architect/engineering - $1,250,000; and
(5) trucking - $1,750,000. The City shall determine gross receipts according to recognized
accounting methodologies that the City determines most accurately reflect the actual money that
the non-profit enterprise received or was entitled to receive during the relevant period. Gross
receipts for non-profits shall include all gifts, grants and other revenues from business activities and
investments, according to methodologies that the City determines most accurately reflect the
available resources of the non-profit. Any non-profit enterprise under common ownership, in whole
or in part, with any other for-profit or non-profit enterprise meets the requirements of this
subparagraph only if the aggregate gross annual receipts of all of the for-profit and non-profit’
enterprises under such common ownership do not exceed these limits. All for-profit and non-profit
enterprises owned by married spouses or domestic partners are considered under common
ownership unless all such enterprises are in unrelated industries and no community property or
other jointly owned assets were used to establish or are used to operate any such enterprise. A
non-profit shall be considered affiliated with a for-profit if the parent non-profit seeking
certification has an ownership interest in the for-profit subsidiary, whether or not the for-profit
subsidiary is engaged in the same charitable mission or business activities as the parent non-profit.
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A non-profit shall be considered affiliated with another non-profit if the parent non-profit seeking
certification has legal control in whole or in part of the non-profit subsidiary whether or not the
non-profit subsidiary is engaged in the same charitable mission or business activities as'the parent
non-profit.

(D) Certification as OBE. All non-profit LBEs shall be certified as OBEs. Non-profits shall not
be eligible for certification as MBEs or WBEs. Non-profit LBEs shall have the status of LBEs for
all purposes of this Ordinance, including but not limited to bid/ratings discounts and subcontracting
participation credit.

(E) Additional Requirements. Certification of non-profit LBEs shall be subject to such
requirements, if any, that the Director shall by rule adopt, to the end that eligibility requirements for
certification for non-profit LBEs shall conform to eligibility requiremerits for certification for-profit
LBEs to the extent practicable taking into consideration the differences in their ownership and
operational structures. :

(Added by Ord. 91-06, File No. 060432, App. 5/12/2006)

SEC 14B 7 PRIME CONTRACTS

(A) Good Faith Efforts to Obtain LBE Bids on Contracts Subject to this Ordinance.
Contract awarding authorities shall use good-faith efforts for all contracts subject to the Discount
provisions of this Ordinance to solicit and to obtain bids from the broadest possible range of LBEs
and to ensure that neither MBEs nor WBEs nor OBEs are arbitrarily excluded from participation.
Good faith efforts shall include the following:

(1) Arranging contracts by size and type of work to maximize the opportunities for LBEs to
participate. This includes dividing projects into smaller parts.

(a) As soon as practical before soliciting Bids, Contract Awarding Authorities shall submit
large contract proposals to the Director for review. The Director shall determine whether the
proposed contract can be divided into smaller contracts so as to enhance the opportunity for
participation by LBEs. For purposes of this paragraph, "large project" means any Public
Works/Construction Contract estimated to cost more than $5,000,000, any Professional Services
Contract estimated to cost more than $100,000, and any Commodities Contract with a term greater
than one year, including any options to renew or extend.

(b) If the Director determines, after consulting with the Contract Awarding Authority, that
the Contract can be divided into smaller contracts, then the Director and the Contract Awarding
Authority shall confer regarding all of the costs and benefits of soliciting the Contract as a single
contract or dividing it into smaller contracts, including but not limited to the potential for enhanced
opportunities for LBE participation as prime contractors, the potential for LBE participation as
Subcontractors, relative costs, administrative issues, and any other matters relevant to the
accomplishment of the purpose of the subject Contract or Contracts. If, after exchanging
information and conferring regarding these issues, the Contract Awarding Authority and the
Director are unable to agree on whether to divide the Contract into smaller contracts or how to
divide the Contract, the Mayor or the Mayor's designee shall resolve the matter.

(2) Encouraging LBEs to attend prebid meetings that are held to inform potential bidders of
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contracting oppbrtunities.

(3) Advertising in general circulation media, trade association publications and local business
media, and posting the contracting opportunity on the Department's website or other centralized
City website. '

(4) Notifying L.BEs that are certified to perfdrm the work contemplated in a contract and
soliciting their interest in the contract.

(5) Providing LBEs with adequate information about the plans, specifications, and
requirements of the contract.

(6) When allowed by local laws governing City contracting, negotiating with LBEs in good
faith.

(7) Using the services of community and contractors' groups to assist in the recruitment of
LBEs.

(8) For Professional Services, General Services, Architect/Engineering and Commodities
Contracts, the estimated cost of which exceeds $10,000 but is less than the Minimum Competitive
Amount or for Public Works/Construction Contracts, the estimated cost of which exceeds $10,000
but is less than the Threshold Amount, Contract Awarding Authorities are not required to undertake
the good faith efforts steps set forth in Sections 14B.7(A)(3) when it is impracticable to do so.

(B) 'Best Efforts on Contracts Not Otherwise Subject to this Ordinance. In the award of
leases, franchises, concessions, and other Contracts not subject to the Discount provisions of this
Ordinance, Contract Awarding Authorities shall utilize the good faith efforts steps unless
impracticable to do so. At a minimum, Contract Awarding Authorities should notify LBEs that are
certified to perform the work contemplated in a Contract and solicit their interest in the Contract.

(C) Non-Discrimination in Prime Contracting. Contract Awarding Authorities shall ensure
that all aspects of the contracting process are free from discrimination against any person on any
basis prohibited by law, and ensure broad contracting opportunities for all categories of LBEs.
Contract Awarding Authorities shall maintain such documentation of their selection process as
required by the Director to monitor and ensure compliance with this provision.

(D) Contracts Subject to Prime Bidding Discounts. Contract Awarding Authorities shall
apply Discounts to all Contracts the estimated cost of which exceeds $10,000 and is less than
$10,000,000, except that the Bid Discount provisions applicable to SBA-LBEs shall apply only to .
contracts (other than Commodities Contracts) with an estimated cost no less than $400,000 and no
greater than $20,000,000, and to Commodities Contracts with an estimated cost no less than
$400,000 and no greater than $10,000,000. Discounts shall apply only to bids where the LBE prime
or joint venture bidder will perform a commercially useful function on the Contract. LBE prime or
joint venture bidders who fail to perform a commercially useful function under the Contract are
subject to sanctions as set forth in Section 14B.17(D).

(E) Amount of Discount. Unless otherwise provided in this Ordinance, Contract Awarding
Authorities shall apply a ten percent (10%) Discount to any Bid from a Smallor Micro-LBE.
Contract awarding authorities shall apply these Discounts to each stage of the selection process,
including qualifications, proposals and interviews.
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_ If after the application of the Discounts provided for in this Subsection 14B.7(E) or Subsection
14B.7(F) to any Bid from a Small or Micro-LBE, the apparent low Bidder or highest ranking
proposer is not a Small or Micro-LBE, Contract Awarding Authorities shall apply a 2% Bid
Discount to any Bid from an SBA-LBE. Contract awarding authorities shall apply this two percent
(2%) discount to Contracts at each stage of the selection process, including qualifications,
proposals and interviews, except that the two percent (2%) Discount for SBA-LBESs shall not be
applied at any stage if it would adversely affect a Small or Micro-LBE. For contracts estimated by
the Contract Awarding Authority to cost in excess of $10,000,000 but less than $20,000,000,
Contract Awarding Authorities shall apply a two percent (2%) Discount to any Bid for Public
Works/Construction, Architect/Engineering, Professional Services or General Services Contracts
from an SBA-LBE, but not Commodities Contracts.

(F) Joint Ventures For Professional Services and Architect/Engineering. Unless otherwise
provided in this Ordinance, Contract Awarding Authorities shall extend the following Bid/rating
Discount to all Bids from Small and Micro-LBEs on Professional Services and
Architect/Engineering pfime Contracts: (1) five percent (5%) to a Joint Venture with Small and/or
Micro-LBE prime contractor participation that equals or exceeds thirty-five percent (35%) but is
under forty percent (40%); (2) seven and one-half percent (7.5%) to a Joint Venture with Small
and/or Micro-LBE prime contractor participation that equals or exceeds forty percent (40%); (3)
ten percent (10%) to a Small and/or Micro-LBE prime contractor or a J oint Venture among Small
and/or Micro-LBE prime contractors. Contract Awarding Authorities shall apply the Bid/rating
Discount to each stage of the selection process, including qualifications, proposals and interviews.

The Contract Awarding Authority shall apply the Joint Venture Bid/ratings Discount only to
Professional Services and Architect/Engineering Contracts and only to a Joint Venture (1) that
meets the requirements contained in this Ordinance and (2) when the LBE is an active partner in
the Joint Venture, performs work, manages the job, takes financial risks in proportion to the
required level of participation stated in the bid documents, is responsible for a clearly defined
portion of the work to be performed, and shares proportionately in the Ownership, Control,
management responsibilities, risks, and profits of the Joint Venture. The portion of the LBE Joint
Venture's work shall be set forth in detail separately from the work to be performed by the non-LBE
Joint Venture partner. The LBE Joint Venture's portion of the Contract must be assigned a
commercially reasonable dollar value.

(G) Affidavit. Each Bidder, proposer and Contractor shall be required to sign an affidavit
declaring under penalty of perjury its intention to comply fully with the provisions of this
Ordinance and attesting to the truth and accuracy of all information provided regarding such
compliance.

(H) Additional Requirements and Required Contract Terms. Contract Awarding Authorities
shall include in all Contracts with their Contractors, and all Contractors shall include in their
Contracts with Subcontractors the following requirements, in addition to other requirements set
forth in the Municipal Code. For the purposes of this Subsection, "contractor" includes all
Subcontractors.

(1) Each Contract shall incorporate this Ordinance by reference, shall require Contractors to
comply with its provisions in awarding and administering such contracts, and shall provide that the
willful failure of any Bidder or Contractor to comply with the requirements of this Ordinance or
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rules and regulations implementing this Ordinance shall be deemed a material breach of contract.

(2) Contracts shall provide that in the évent that the Director finds that any Bidder,
Subcontractor or Contractor willfully fails to comply with any of the provisions of this Ordinance,
rules and regulations implementing the Ordinance, or contract provisions pertaining to LBE, MBE,
WBE, OBE or Micro-LBE participation, outreach, or non-discrimination, the Bidder, Subcontractor
or Contractor shall be liable for liquidated damages for each contract in an amount equal to the
Bidder's or Contractor's net profit on the Contract, ten percent (10%) of the total amount of the
Contract or $1,000, whichever is greatest, as determined by the Director. All Contracts shall also
contain a provision in which the Bidder, Subcontractor or Contractor acknowledges and agrees that
the liquidated damages assessed shall be payable to the City upon demand and may be set off
against any monies due to the Bidder, Subcontractor or Contractor from any Contract with the City.

(3) Contracts shall require all contractors to maintain records, including such information
requested by the Director or Commission, necessary for monitoring their compliance with this
Ordinance. Contracts shall require prime contractors to include in any subcontract with a LBE a
provision requiring the subcontractor to maintain the same records. Contracts shall require
contractors and subcontractors to maintain such records for three years following completion of the
project and shall permit the Director, Commission and Controller to inspect and audit such records.

(4) Contracts shall require prime contractors, during the term of the contract, to fulfill the LBE
participation commitments submitted with their bids. Willful failure to comply with the level of
LBE subcontractor participation specified in the contract shall be deemed a material breach of
contract.

(5) Contracts shall require, and shall require prime contractors to include in any subcontract
with a LBE a provision requiring, the prime contractor to compensate any LBE Subcontractor for
damages for breach of contract or liquidated damages equal to 5% of the subcontiact amount,
whichever is greater, if the prime contractor willfully fails to comply with its commitment to use
the LBE subcontractor as specified in the Bid unless the Director and the contract awarding
authority both give advance approval to the prime contractor to substitute subcontractors or
otherwise modify the commitments in the Bid documents, This provision shall also state that it is
enforceable in a court of competent jurisdiction. '

(6) Contracts shall require prime contractors, whenever amendments, modifications,
supplements, or change orders cumulatively increase the total dollar value of the contract by more
than 10 percent, to comply with those provisions of this Ordinance that applied to the original
contract with respect to the amendment, modification, supplement or change order.

(7) Contracts shall require prime contractors to submit to the Director for approval all contract
amendments, modifications, supplements, and change orders that cumulatively increase by more
than twenty percent (20%) the total dollar value of all contracts originally valued at $50,000 or
more. The Director shall review the proposed amendment, modification, supplement or change
order to correct any contracting practices that exclude any category of LBEs from new contracting
opportunities.

(8) Contracts in which subcontracting is used shall prohibit back contracting to the prime
confractor or lower-tier subcontracting for any purpose inconsistent with the provisions of this
Ordinance, rules and regulations adopted pursuant to this Ordinance, or contract provisions
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pertaining to LBE utilization.

(9) Contracts in which subcontracting is used shall require the prime contractor to pay its
subcontractors within three working days after receiving payment from the City unless the prime
contractor notifies the Director in writing within ten (10) working days prior to receiving payment
from the City that there is a bona fide dispute between the prime contractor and the subcontractor,
in which case the prime contractor may withhold the disputed amount but shall pay the undisputed
amount. The Director may, upon making a determination that a bona fide dispute exists between the
prime contractor and subcontractor, waive this three-day payment requirement. In making the
determination as to whether a bona fide dispute exists, the Director shall not consider the merits of
the dispute. Contracts in which subcontracting is used shall also require the contractor, within 10
working days following receipt of payment from the City, to file an affidavit, under penalty of

- perjury, that he or she has paid all subcontractors. The affidavit shall provide the names and address

of all subcontractors and the amount paid to each.

(I) Exceptions. Notwithstanding any other provision of this Section, Contract Awarding
Authorities shall not apply a Discount where to do so would result in a Contract being awarded to a
business without the capacity to perform it. The Commission may adopt rules and regulations
setting standards for determining that an LBE has sufficient skill, experience, and financial capacity
to perform the Contract. |

(J) Waivers. The Director shall waive the LBE Bid Discounts, and report the waiver to the
Commission, if:

(1) The Director finds, with the advice of the Contract Awarding Authority and the Office of
Contract Administration, that needed goods or services are available from a sole source that is
qualified to do business with the City;

(2) The Contract Awarding Authority certifies in writing to the Director, prior to the
Controller's contract certification, that the Contract is being awarded under the emergency
provisions of Administrative Code Section 6.60 or Administrative Code Section 21.15 and that
there is either (i) no time to apply bid discounts or establish subcontracting goals, or (ii) no
immediately available LBEs that are capable of performing the emergency work; or

(3) For Contracts in excess of $5,000,000, a Contract Awarding Authority establishes that
sufficient qualified LBEs capable of providing the needed goods and services required by the
Contract are not available, or the application of the LBE discount will result in significant
additional costs to the City if the waiver of the Bid Discount is not granted.

(K) Micro-LBE Set-Aside Program.

(1) Each fiscal year, each Contract Awarding Authority, in consultation with the Director, shall
set aside the following for award to Micro-LBEs: ‘

(a) Not less than 50% of eligible Public Work/Construction Contracts and
(b) Not less than 25% of Eligible Services/Commodities Contracts.

(2) Contracts under the Micro-LBE Set-Aside Program shall be competitively awarded in

_ accordance with the Purchaser's regulations, except that if (a) fewer than two qualiﬁed Micro-LBEs
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submit bids, or (b) the Contract Awarding Authority determines that the Contract would not be
awarded at a fair market price, then the Contract Awarding Authority may reject all Bids and rebid
the contract outside the set-aside program.

(3) Each Contract Awarding Authority shall report its compliance with the Micro-LBE
Set-Aside Program to the Board of Supervisors by submitting the following information quarterly
in the year of 2011 and thereafter annually as part of its annual report under Section 14B.15(B):

(a) Each Eligible Public Works/Construction Contract and, each Eligible Services,/
Commodities Contract awarded under the Micro-LBE Set-Aside Program, and its dollar amount;
and

(b) Each Eligible Public Works/Construction Contract and each Eligible Services/
Commodities Contract not awarded under the Micro-LBE Set-Aside Program, accompanied by an
explanation as to why each such Contract either was not set aside, or, if set aside, was not awarded
under the Micro-LBE Set-Aside Program. '

(4) Contracts that are set-aside for award to Micro-LBEs shall not be subject to subcontracting
goals under Section 14B.8. Micro-LBEs that subcontract any portion of a set-aside contract should
subcontract to businesses certified as Micro-LBEs, to the maximum extent possible. Micro-LBEs
that subcontract any portion of a set-aside contract must serve a commercially useful function based
on the contract's scope of work, and must perform at least twenty-five percent (25%) of the contract

- work.

(L) Prompt payment. The City shall pay LBEs within thirty (30) days of the date on which the
City receives an invoice for work performed for and accepted by the City. The Controller shall
work with the Director and Contract Awarding Authorities to implement this Citywide prompt-
payment policy. The City shall consult with affected community members and relevant City
officials, including the Director, the Controller, and Contract Awarding Authorities, to design and
implement a prompt payment program within six (6) months of the effective date of this Ordinance.
Such program shall include procedures for the payment of late penalties where prompt payment
does not occur.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 20-10, File No. 091405, App. 2/10/2010; Ord.
97-10, File No. 100333, App. 5/13/2010; Ord. 8-11, File No. 101006, App. 1/7/2011)
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SEC. 14B.8. SUBCONTRACTING.

(A) LBE Participation Goals. Prior to soliciting bids, Contract Awarding Authorities shall
provide the Director with a proposed job scope for each (1) Public Works/Construction Contract
that equals or exceeds fifty percent (50%) of the Threshold Amount, and (2) each
Architect/Engineering, Professional Service and General Services Contracts that equal or exceed
fifty percent (50%) of the Minimum Competitive Amount The Contract Awarding Authority may
ask the Director to waive subcontracting goals where it anticipates that there are no subcontracting

' opportunities or there are not sufficient LBEs available to perform the subcontracting work
available on the Contract.

“The Director shall set LBE subcontracting participation goals for each such Contract, where
appropriate, based on the following factors:
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(1) The extent of subcontractihg opportunities preseﬁted by the Contréct; and

(2) The availability of Small and Micro-LBE Subcontractors certified to provide goods and
services required under the scope of the proposed Contract.

Contractors shall satisfy the LBE subcontracting participation goals by using Small and
Micro-LBEs with the following exception: If the Director determines there are not sufficient Small
and Micro-LBEs available to perform the subcontracting work on the Contract, the Director may
set goals based on the availability of all LBEs and permit Contractors to satisfy the goals by using
Small, Micro or SBA-LBEs, or may set separate goals for Small and Micro-LBEs and for
SBA-LBEs.

(B) Satisfaction of Good Faith Efforts Requirements. At the time of a Bid, all Bidders must
meet the LBE subcontracting participation goals set by the Director, and also must conduct good
faith efforts and file evidence of good faith efforts as required in Sections 14B.(D) and (E)
respectively, with the following exceptions

(1) If upon submission of a Bid, the Bid demonstrates total LBE participation that exceeds by
thirty-five percent (35%) the established LBE subcontracting participation goal for the Contract the
Bid, the Bidder is not required to conduct good faith efforts or to file evidence of good faith efforts
as required in Sections 14B.(D) and (E). For the sole purpose of determining whether a Bid exceeds
by thirty-five percent (35%) the established LBE subcontracting participation goal, and therefore
exempts the Bidder from the requirement to conduct and file evidence of good faith efforts,
participation by the following LBEs shall be counted: Small and Micro-LBE prime contractors,
Small and Micro-LBE Joint Venture partners, and Small and Micro-LBE Subcontractors.
Participation by SBA-LBE Subcontractors shall be counted if under Subsection 14B(8)(A), the
Director permitted use of SBA-LBE firms to satisfy subcontracting goals on the Contract.

(2) Bidders on Public Works/Construction Contracts in an amount less than the Threshold
Amount or on Architect/Engineering. Professional Services or General Services Contracts in an
amount less than the Minimum Competitive Amount are not required to conduct good faith efforts

or to file evidence of good faith efforts as required in Sections 14B.8(D) and (E) to select
Subcontractors to meet LBE goals.

(C) Bids that do not meet the LBE participation goal set under 14B.8(A) will be rejected as
non-responsive unless the Director finds that the Bidder diligently undertook all the good faith
efforts required by this Ordinance and that the failure to meet the goal resulted from an excusable
error. The Contract Awarding Authority shall require Bidders to contact a LBE before listing that
LBE as a Subcontractor in the Bid. A Bid that fails to comply with this requirement will be rejected
as non-responsive. In addition only LBEs that have been contacted and agreed to be listed as
Subcontractors shall be credited toward meeting the LBE participation goal.

(D) Good Faith Outreach. In addition to meeting the LBE participation goal, Bidders on (1)
Public Works/Construction Contracts that equal or exceed the Threshold Amount; and (2)
Architect/Engineering, Professional Services or General Services Contracts that equal or exceed the
Minimum Competitive Amount shall undertake good faith outreach as set forth in this Section
14B.8 (D) to select Subcontractors to meet LBE goals. Except where a Contract does not include a
subcontracting goal or a Bid is exempt from good faith outreach under Section 14B.8(B), Bids from
Bidders who fail to conduct and/or to document good faith outreach steps as required by this
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Ordinance and duly promulgated HRC Rules and Regulations shall be declared nonresponsive.

The Human Rights Commission shall by Rule and Regulation assign a numeric value to each of
the good faith outreach steps listed below. Adequate good faith outreach shall be a minimum of 80
points with a total of 100 points possible.

(1) Attending any presolicitation, or prebid, meetings scheduled by the City to inform all

~ bidders of LBE program requirements for the project for which the Contract is awarded;

(2) Identifying and selecting subcontracting opportunities to meet LBE goals;

(3) Advertising for LBE Subcontractors by posting the opportunity in an accessible location,
specified by the City, not less than ten (10) calendar days before the date the Bids can first be
submitted. The advertisement must include information where Bidders may obtain adequate
information about the plans, specifications, and requirements for the work. This paragraph applies
only if the City gave public notice of the project not less than fifteen (15) calendar days prior to the
date the Bids can first be submitted;

(4) Not less than ten (10) calendar days before the date the bids can first be submitted,
contacting at least the requisite number of LBEs by trade certified to perform the identified work
required by the 14B Rules and Regulations; and '

(5) Performing follow-up contact on the initial solicitation with interested Subcontractors and
negotiating in good faith with LBEs, as set forth in the 14B Rules and Regulations, and not
unjustifiably rejecting their Bids.

(6) Advising and assisting interested LBEs that are bidding on and performing City Public
Work and Construction Contracts with the City's bonding and financial assistance programs to
obtain bonds, lines of credit, or insurance required by the City or the Bidder.

(E) Documentation of Good Faith Outreach. Each Bid that equals or exceeds the Threshold
Amount or the Minimum Competitive Amount, as applicable, shall document good faith outreach
and include the documentation with the Bid. Such documentation shall include: (1) the dollar
amount of each subcontract and a statement of the scope of work to be performed under the
subcontract; (2) the identification of each subcontract awarded to an LBE and, (3) for each
subcontract, copies of the Subcontractor Bids submitted. Such documentation shall contain at least
the Bid amount and a description of the scope of work, and separately, for each subcontract, a full
and complete statement of the reason(s) for selection of the Subcontractor. If the reason is based on
relative qualifications, the statement must address the particular qualifications at issue. If the reason
is the Bid's respective dollar amounts, the statement must state the amounts and describe the
similarities -and/or dissimilarities in the scope of work covered by the Bids. If no written Bids were
submitted by some or all of the Subcontractors who bid the job, the Bidder shall submit a written
statement containing (1) the amount of each oral bid; and (2) separately, for each subcontract, a full
and complete statement of the reason(s) for selection of the Subcontractor. Bidders shall maintain
the documentation described in this paragraph for three (3) years following submission of the Bid
or completion of the Contract, whichever is later.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 265-08, File No. 081231, App. 11/25/2008; Ord.
20-10, File No. 091405, App. 2/10/2010; Ord. 8-11, File No. 101006, App. 1/7/2011)
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SEC. 14B.9. ENSURING NON-DISCRIMINATIONIN
SUBCONTRACTING.

(A) Prohibition on Discrimination. A bidder may not discriminate in its selection of
subcontractors against any person on the basis of race, gender, or any other basis prohibited by law.

(B) Availability Data. In order to prevent unlawful discrimination in the selection of
subcontractors, and to identify and correct unlawful practices, the City will monitor the
administration of City contracts, including the selection of subcontractors, as provided in this
Section. For public work/construction, architect/engineering, professional service, and general
service contracts which the contract awarding authority reasonably anticipates will include
subcontractor participation, prior to the solicitation of bids or proposals, the Director shall assemble
data regarding the availability of MBEs, WBEs and OBEs to provide work that is likely to be
subcontracted. The Director, in the Director's sole discretion, shall determine the appropriate

methodology.

(C) Requirements for Solicitations. In all solicitations of public work/construction,
architect/engineering, professional service, and general service contracts which the contract
awarding authority reasonably anticipates will include subcontractor participation, the contract
awarding authority shall include the availability data described above. Bidders shall undertake all
required good faith efforts outreach steps in such a manner as to ensure that neither MBEs nor
WBESs nor OBEs are unfairly or arbitrarily excluded from the required outreach.

(D) Review of Bid. The Director may review or investigate any bid, including the selection of
the bidder's subcontractors, to determine whether discrimination may have occurred. The Director
shall review bids, during the bid protest period, to determine whether: (1) a potential subcontractor
or other person has filed a complaint of discrimination; (2) there is a significant difference between
the percentages of MBEs, WBESs, or OBEs available to provide goods and services as
subcontractors on the contract and the percentages of the bidder's subcontractors who are MBEs,
WBESs, or OBEs; or (3) other facts and circumstances suggest that further inquiry is warranted. The
Director, in the Director's sole discretion, shall determine whether and when to investigate further
the conduct of a bidder or contractor. Investigations will be conducted under the procedures in

Section 14B.17.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

SEC. 14B.10. POWERS AND DUTIES OF THE COMMISSION
AND THE DIRECTOR.

(A) Human Rights Commission. In addition to the duties and powers given to the Human
Rights Commission elsewhere, the Commission shall: '

(1) When necessary, subpoena persons and records, books and documents for a proceeding of
the Commission or an investigation by the Director or an audit pursuant to Section 14B.10(B)(5)
conducted to further the purposes of this Ordinance.

(2) Adopt rules and regulations establishing standards and procedures for effectively carrying
out this Ordinance.
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(3) Issue forms for the Controller or contract awarding departments to collect information

from contractors as prescribed by this Ordinance.

(4) Hear appeals challenging: (i) the Director's disqualification of a bidder or Contractor, (11)
the Director's denial of an application for or revocation of the certification of a business as a
Small-LBE, Micro-LBE, MBE, WBE, or OBE or (iii) the Director's denial of a request to waive or
to reduce subcontractor participation goals. '

(5) By regulatlon require contract awarding authorities, departments and the Controller to
provide to the Director such information as will be necessary to enable the Director to report to the
Mayor and the Board of Supervisors at the end of each fiscal year on the progress each City
department has made towards the achievement of LBE participation goals and towards the goal of
ensuring against discrimination and exclusion of MBEs, WBEs, or OBESs, and to perform his/her
other duties. The database is a public record available to the public as provided by state and local
law.

(6) Adopt rules and regulations as deemed necessary by the Director to ensure that the joint
venture bid/rating discount is applied only to joint ventures where the LBE has sufficient skill,
experience, and financial capacity to perform the portion of the work identified for the LBE.

(B) HRC Director. In addition to the duties and powers given to the HRC Director elsewhere,
the Director shall:

(1) Levy the same sanctions that a contracting awarding authority may levy as specified in
Section 14B.17.

(2) Ensure that the necessary data is collected and analyzed. Annually, and more often if the

- Director deems necessary, the Director shall identify areas of contracting where the City or any of

its departments are failing to meet LBE participation goals or are contracting with MBEs, WBEs,
or OBEs at rates less than would be expected in the absence of discrimination. The results of this
study shall be included in the Commission's annual report required by Section 14B.15(B).

(3) Provide information and other assistance to LBEs to increase their ability to compete |
effectively for the award of City contracts.

~ (4) Grant waivers as set forth in Sections 14B.7(J) and 14B.8(A), and disqualify a bidder or
contractor as set forth in Section 14B.17.

(5) In cooperation with the Controller, randomly audit at least three prime contractors each
fiscal year in order to insure their compliance with the provisions of this Ordinance. The Director,
in cooperation with the Controller, shall furthermore randomly audit 10 percent of the joint
ventures granted bid discounts in each fiscal year. The Controller shall have the right to audit the
books and records of the contractors, joint venture participants, and any and all subcontractors to
insure compliance with the provisions of this Ordinance. |

(6) Take actions to ensure compliance with the provisions of this Ordinance, including,
without limitation, intervening in the selection process, by modifying the criteria used for selecting
selection panelists or contractors to correct any practices that hinder equal business opportunities
for LBEs or Micro-LBEs, and for MBEs, WBEs, and OBEs.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)
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SEC. 14B.11. POWERS AND DUTIES OF THE CONTROLLER. -

(A)" In addition to the duties given to the Controller elsewhere, the Controller shall work
cooperatively with the Director to provide such contractual encumbrance and payment data as the
Director advises are necessary to monitor the participation of Small-LBEs, Micro-LBEs, MBEs,
WBES, and OBEs in City prime contracts. If any department refuses or fails to provide the required
data to the Controller, the Controller shall immediately notify the Mayor, this Board and the

Director.

(B) The Controller shall not certify the award of any contract subject to this Ordinance where
the Director has notified the Controller that the contract awarding authority has not provided the
information the Director advises is necessary under this Ordinance.

(C) Each request for payment to a City contractor submitted to the contract awarding authority
shall be accompanied by a subcontractor participation form approved by the Commission. That
form shall contain information that the Commission has determined is necessary to enable the
Commission and the Director (1) to monitor compliance by City departments and their prime
contractors with their obligations under this Ordinance (2) to determine whether City departments
are achieving their prime and subcontracting goals under this Ordinance, and (3) to make such
other reports and analyses as are required by this Ordinance.

In the event that a request for payment fails to include the information required pursuant to this
Section, the contract awarding authority shall, within two working days, notify the Director and the A
affected prime contractor[s] of the failure and afford each affected prime contractor an opportunity
to be heard promptly. That notice shall inform the contractor that the contract awarding authority
has tentatively determined that the information has not been provided, what information is missing
and that if this failure is substantiated, then the Controller will be notified to withhold 20 percent of
the requested payment until the information is provided. If the Controller finds, after consultation
with the Director and notice and opportunity to be heard, that the information has not been
provided, the Controller shall withhold 20 percent of the payment otherwise due until the
information is provided. '

(D) The contract awarding authority shall require all prime contractors to submit, within 10 days
following payment to the prime contractor of moneys owed for work completed on a project, an
affidavit under penalty of perjury, that all subcontractors on the project or job have been paid and
the amounts of each of those payments. The name, telephone number and business address of every
subcontractor shall be listed on the affidavit. If a prime contractor fails to submit this affidavit, the
contract awarding authority shall notify the Director who shall take appropriate action as authorized
under Section 14B.17.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

SEC. 14B.12. POWERS AND DUTIES OF THE MAYOR.

In addition to the duties given to the Mayor elsewhere, the Mayor shall:

(A) By July 1st of each fiscal year, issue notices to all City departments informing them of their
duties under this Ordinance. The notice shall contain the following information: (1) the City-wide
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LBE goals that departments are expected to use good-faith efforts to attain during the fiscal year
and that a department's failure to use good-faith efforts to attain the participation goals shall be
reported to this Board in the Commission's annual report; (2) the availability of MBEs, WBEs, and
OBEs to perform City contracting and that departments are expected to take all steps necessary to’
ensure against illegal or arbitrary discrimination or exclusion of any certified business; and (3) the
data each department is required to provide the Controller on each contract award.

(B) Coordinate and enforce cooperation and compliance by all Departments with this Ordinance.

(C) Designate a liaison to the Human Rights Commission to facilitate communication and
compliance with this Ordinance. '

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

SEC. 14B.13. POWERS AND DUTIES OF CONTRACT

AWARDING AUTHORITIES.

(A) In addition to the powers and duties given to contract awarding authorities elsewhere,
contract awarding authorities shall:

(1) Adjust bid bonding and insurance requirements in accordance with the most current
version of the City's "Contract Insurance Manual" or as otherwise authorized by the City Risk
Manager, Department of Administrative Services.

(2) Use the City's Surety Bonding Program set forth in Section 14B.16 to assist LBEs bidding
on and performing City public works/construction contracts to meet bonding requirements and/or
* obtain construction loans.

(3) Submit to the Office of Contract Administration (OCA) in electronic format or a format
specified by the OCA, all bid opportunities, requests for proposals and solicitations for which
published notice or advertising is required, no later than 10 calendar days prior to the due date of
the bid opportunity, request for proposals or solicitation. A contract awarding authority must obtain
a waiver from its commission, or in the case of a department that has no commission, from the
Board of Supervisors, if it cannot meet the requirements of this Section.

(4) Impose such sanctions or take such other actions as are designed to ensure compliance
with the provisions of this Ordinance, which shall include, but are not limited to:

(a) Refuse to award a contract.
(b) Order the suspension of a contract.
(¢) Order the withholding of funds.

(d) Order the revision of a contract based upon a material breach of contract provisions
pertaining to LBE participation or outreach to MBEs, WBESs, or OBEs. ’

(e) Disqualify a bidder, contractor, subcontractor, or other business from eligibility for
providing goods or services to the City for a period not to exceed five years, based on the standards
set forth in this Ordinance and rules and regulations promulgated by the Commission. Any business
disqualified under this subsection shall have a right to review and reconsideration by the
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Commission after two years upon a showing of corrective action indicating that violations are not
likely to recur. '

(5) Not award any contract to a person or business that is disqualified from doing business
with the City under the provisions of this Ordinance.

(6) Designate a staff person to be responsible for responding to the Director and Commission
regarding the requirements of this Ordinance.

(7) Maintain accurate records as required by the Director and the Commission for each
contract awarded, its dollar value, the nature of the goods or services to be provided, the name of
the contractor awarded the contract, its identity as a Small-LBE, Micro - LBE, MBE, WBE or
OBE, the efforts made by the contract awarding authority to solicit bids from LBEs, including
Micro - LBEs, MBEs, WBEs and OBEs, responses received from such businesses, and a full and
complete statement of the reason(s) for selection of the contractor addressing the particular
qualifications at issue.

(8) Where feasible, provide technical assistance to LBEs to increase their ability to compete
effectively for the award of City contracts.

(9) Work with the Director and the Controller to implement a City-wide prompt-payment
policy requiring that LBEs be paid by the City within 30 days of the date on which the City
receives an invoice from a LBE for work performed for the City. '

(10) Provide the Director with written notice of all contract amendments, modifications,
supplements and change orders that cumulatively result in an increase or decrease of the contract's
dollar amount of more than 10 percent. Such notice shall be provided within 10 days of each such
contract modification. '

(11) Whenever contract amendments, modifications, supplements or change orders
cumulatively increase the total dollar value of a contract by more than 10 percent, the contract
awarding authority shall require compliance with those provisions of this Ordinance that applied to
the original contract. '

(12) All contract amendments, modifications, supplements or change orders that cumulatively
increase by more than 20 percent the total dollar value of all contracts originally valued at $50,000
or more shall be subject to prior approval of the Director, who shall review the proposed
amendment, modification, supplement or change order to correct contracting practices that exclude
Small-LBEs or Micro - LBEs from new contracting opportunities or discriminate against MBEs,
WBEs or OBEs.

(B) Contract awarding authorities or departments may invite, encourage or request businesses to
joint venture on any professional services or architecture/engineering contact to promote LBE
participation. '

(C) For the purpose of determining LBE participation, contracts awarded to joint ventures in
which one or more LBEs are combined with one or more business that are not LBEs shall be
deemed by the contract awarding authority to be awarded to LBEs only to the extent of the LBE
participation in the joint venture.
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(D) Subject to the budgetary and fiscal provisions of the San Francisco Charter and to any
limitations or requirements associated with the issuance of municipal financings, including but not
limited to the use of tax-exempt financing and other long-term obligations, contract awarding
authorities shall set aside the following percentage of the value of each contract, as defined in
Section 14B.2, to fund the administration and enforcement of this Chapter 14B by the HRC. Such
funds shall be used solely for the actual costs of administering and enforcing this Chapter. The
HRC shall provide monthly statements to contract awarding authorities and the Controller's Office
that account for all expenditures related to administering and enforcing this Chapter, broken down
by staff member, project, and activity. Any funds that are not expended on the actual costs of
administration and enforcement relating to the subject contract shall be returned to the source fund
as soon as practicable. This Section 14B.13(D) shall not apply to contracts that are funded by bonds
that were authorized prior to the effective date of this Ordinance. .

(1) For contracts having an estimated value under $1 million, the contract awarding authority
shall set aside 2% of the value of the contract for the purpose described in this Section.

(2) For contracts having an estimated value of at least $1 million but less than $10 million, the
contract awarding authority shall set aside 1% of the value of the contract for the purpose described
in this Section. -

(3) For contracts having an estimated value of at least $10 million but less than $50 million,
the contract awarding authority shall set aside .5% of the value of the contract for the purpose
described in this Section.

(4) For contracts having an estimated value of $50 million or more, the HRC Director, in
consultation with the contract awarding authority, shall determine the level of funding necessary to
administer and enforce this Ordinance with respect to the subject contract, provided that the
funding shall not exceed .5% of the value of the contract. The contract awarding authority shall set
aside the designated funds to be used solely for the purpose described in this Section.

(5 Notwithétanding Sections 14B.13(D)(1), (2), (3) and (4), for the Port of San Francisco, the
San Francisco Public Utilities Commission, the San Francisco Department of Public Works and the

San Francisco International Airport, each such contract awarding authority and the HRC Director

shall confer and jointly shall estimate the costs of administering and enforcing this Chapter with
respect to each contract to be issued by each such contract awarding authority. The contract
awarding authority shall set aside the agreed-upon funds to be used solely for the purpose described
in this Section.

If, after exchanging information regarding the nature of the contract and the administrative
activities required, the contract awarding authority and the Director do not agree on the cost of
administering and enforcing this Chapter, the Mayor or the Mayor's designee shall determine the
appropriate amount to be set aside for the purpose described in this Section.

The Human Rights Commission shall report on compliance by contract awarding authorities
with set-asides determined under this Section 14B.13(D)(5) and on the agreed upon funds for
contract awarding authorities under 14B.13(D)(5) in the Commission's annual report under Section
14B.15(B).

The Board of Supervisors shall assess the operation of this Section 14B.13(D)(5) in its
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three-year review under Section 14B.18(G).

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 20-10, File No. 091405, App. 2/10/2010; Ord.
220-12, File No. 120818, App. 10/23/2012, Eff. 11/22/2012)

SEC. 14B.14. POWERS AND DUTIES OF T
CONTRACT ADMINISTRATION.

In addition to the duties given the Office of Contract Administration elsewhere, the Office of
Contract Administration shall: '

(A) Maintain, with the assistance of the Director, a current list of Small-LBEs, Micro-LBEs,
MBEs, WBEs, and OBEs to provide each of those commodities or services subject to this
Ordinance that the Office of Contract Administration indicates are required by the City."

(B) Maintain a central office where all bids, requests for prbposals and soljcitations will be
listed and kept current.

!

(C) Cause to be posted upon a website the following information concerning current bids,
requests for proposals and solicitations: the title and number; the name of the contract awarding
authority; and the name and telephone number of the person to be contacted for further information.
Such information shall be posted with sufficient lead time to provide adequate notice and
opportunity to potential City contractors and vendors to participate in the bid opportunity, request
for proposals or solicitation, but in no event less than 10 calendar days prior to the due date for such
bid opportunity, request for proposals or solicitation.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

SEC. 14B.15. REPORTING AND REVIEW.

(A) Reporting by the Director. Commencing January 1, 2007, and no later than the first day of
every third month thereafter, the Director shall issue a written report to this Board. That report shall
document each City department's performance under the terms of this Ordinance, including, among
other things, each City department's progress in meeting LBE goals and ensuring
non-discrimination against MBEs, WBEs, and OBEs, and the success of each department's prime
contractors in complying with the LBE subcontracting provisions of this Ordinance and ensuring
non-discrimination against MBEs, WBEs, and OBEs. That report shall also state the level of
participation of all categories of LBEs and whether or not each City department has fully reported

all data required by this Ordinance or requested by HRC or the Controller. E

(1) Whenever the Director's report concludes that a department management's intentional
disregard or negligent performance of obligations imposed by this Ordinance has contributed to
that department's failure to meet its prime contracting goals or requirements of this Ordinance, or
the failure of its prime contractors to meet their Subcontracting goals or requirements of this
Ordinance, or whenever the Director's report concludes that a City department has failed to provide
any data required by this Ordinance or requested by the HRC or the Controller, the Clerk of this
Board shall schedule before the appropriate Committee of the Board a hearing on that report. The
Clerk shall also give notice of that hearing to the heads of the Departments identified in the report
and request the attendance of the heads of those Departments at the Committee hearing. The Clerk's
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notice shall inform the Department heads that they must be prepared to respond to the Director's
finding of intentional disregard and/or negligent performance and to explain what steps they intend
to take to forestall repetition of the problems identified in the Directors' report. The same procedure
shall be followed whenever the Director's report identifies any department as having failed to meet
its prime or subcontracting goals for three (3) consecutive quarters. If the Director's report indicates
that a City department has not meet its goals for three (3) consecutive quarters, HRC and the City
department shall institute a targeted program to remedy lack of partlclpatlon by LLBEs in any
affected industry.

(2) The Director shall report to the Commission all waivers acted upon pursuant to Section
14B.7(J) and 14B.8(A). Such report shall be made on a monthly basis following the grantmg of the
waiver.

(B) Reporting by City Departments.

. (1) As part of their annual budget submission to the Board of Supervisors, all Contract
Awarding Authorities and City departments shall report annually:

(a) to the Mayor on their progress in the preceding fiscal year toward the achievement of the
LBE goals and their steps to ensure non-discrimination against MBEs, WBEs, and OBEs; and

(b) to the Board of Supervisors, on their compliance with the Micro-LBE Set Aside Program
in‘accordance with Section 14B.7(K)(3).

" (2) All Contract Awarding Authorities and City departments shall cooperate with requests by
the Human Rights Commission for information needed by the Human Rights Commission to make
“the reports to the Board of Supervisors required by Chapter 14B.15(A).

(C) Reporting by the Commission. By July 1st of each fiscal year, the Commission shall
submit an annual report to the Mayor and this Board on the progress of the City toward the goals of
this Ordinance, together with an identification of problems and specific recommendations for: (1)
improving the City's performance in fostering LBE participation in City contracting and (2)
ensuring non-discrimination against MBEs, WBEs, and OBEs. The Commission's report shall
include an analysis of the bidding environment in the various industries that participate in City
contracts.

Each year, after receiving the Commission's annual report, the Board shall hold a hearing to
review the City's performance under this Ordinance, the administration of this Ordinance by the
HRC, and the progress of City departments towards the purposes of this Ordinance, and other
subjects pertaining to the ordinance.

The Board shall act upon the Commission's recommendations by the first Board meeting of
January in each fiscal year.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 20-10, File No. 091405, App. 2/10/2010; Ord. 8-11,
File No. 101006, App. 1/7/2011)

SEC. 14B.16. SAN FRANCISCO BONDING AND OTHER
ASSISTANCE.
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(A) San Francisco Bonding and Financial Assistance Program.

(1) Program Description. The City and County of San Francisco, acting through the City
Administrator, or, in his or her discretion, as delegated to the Director of Risk Management, a
division of the Office of the City Administrator ("Risk Manager"), intends to provide guarantees to
private bonding companies and financial institutions in order to induce those entities to provide
required bonding and financing to eligible contractors and subcontractors bidding on and
performing City public works/construction contracts. This bonding and financial assistance
program is subject to the provisions of this Section 14B.16(A).

(2) Eligible Contracts. The assistance described in this Section 14B.16(A) shall be available
for any City public works/ construction contract to which this Ordinance applies.

(3) Eligible Businesses. Businesses must meet the following criteria to qualify for assistance
under this Section 14B.16(A). ’

(a) The business may be either a prime contractor or subcontractor; and

(b) The business must be certified by the Contract Monitoring Division of the Office of the
City Administrator ("CMD") as an LBE according to the requirements of Section 14B.3, 14B.5, or
14B.6; :

(c) The business may be required to participate in a "bonding assistance training program"” as
offered by the Risk Manager, which is anticipated to provide the following:

(i) Bond application assistance.

(ii) Assistance in developing financial statements,

(iii) Assistance in development of a pre-bond surety profile,
(iv) Identification of internal financial control systems, and
(v) Development of accurate financial reporting tools.

(4) Agreements Executed by the Risk Manager. The Risk Manager is hereby authorized to
enter into the following agreements in order to implement the bonding and financial assistance
program described in this Section 14B.16(A):

(a) With respect to a surety bond, the agreement to guaranty up to 40 percent of the face
amount of the bond or $750,000, whichever is less;

(b) With respect to a construction loan to be made to a contractor or subcontractor, an _
agreement to guaranty up to 50 percent of the original principal amount of the construction loan or
50 percent of the actual loss suffered by the financial institution as a result of a loan default,
whichever is less; provided that in any event the City's obligations with respect to a guaranty shall
not exceed $750,000;

(c) Any other documents deemed necessary by the Risk Manager to carry out the objectives
of this program, provided that such documents shall be subject to review and approval by the City
Attorney's Office.
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(5) Monitoring and Enforcement. The Risk Manager shall maintain records on the use and
effectiveness of this program, including but not limited to (1) the identities of the businesses and
bonding companies participating in this program, (2) the types and dollar amounts of public work
contracts for which the program is utilized, and (3) the types and dollar amounts of losses which the
City is required to fund under this program. The Risk Manager shall submit written reports to the
Board of Supervisors every six months beginning January 1, 2007, advising the Board of the status
of this program and its funding capacity, and an analysis of whether this program is providing to be
useful and needed. '

(6) Contributions to the San Francisco Self-Insurance Surety Bond Fund. Subject to the
budgetary and fiscal provisions of the San Francisco Charter, each department that conducts public
works or improvements under Chapter 6 of the Administrative Code shall contribute annually to the
San Francisco Self-Insurance Surety Bond Fund ("the Fund") an amount that is set by multiplying
the annual contribution rate set pursuant to Section 10.100-371(c) times its total appropriations for
capital construction and improvement.

(7) The Treasurer of the City and County of San Francisco is hereby authorized to negotiate a
line(s) of credit or any credit enhancement program(s) or financial product(s) with a financial
institution(s) to provide fundmg, the program's guaranty pool may serve as collateral for any such
line of credit.

In the event the City desires to provide credit enhancement under this Subsection for a period
in excess of one fiscal year, the full aggregate amount of the City's obligations under such credit
enhancement must be placed in a segregated account encumbered solely by the C1ty s obligations
under such credlt enhancement.

(8) Default on Guarantees. The City Administrator shall decertify any contractor that
defaults on a loan or bond for which the City has provided a guarantee on the contractor's behalf.
However, the City Administrator may in its sole discretion refrain from such decertification upon a
finding that the City has contributed to such default.

(B) Education and Training. The City Administrator shall develop and strengthen ex1st1ng
education and training programs for LBEs and City contract awarding personnel.

(C) Cooperative Agreements. With the approval of the Board of Supervisors, the City
Administrator may enter into cooperative agreements with agencies, public and private, concerned
with increasing the use of LBEs in government contracting.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006; amended by Ord. 314-08, File No. 081443, App. 12/19/2008; Ord.
8-11, File No. 101006, App. 1/7/2011; Ord. 40-13 , File No. 121211, App. 3/28/2013, Eff. 4/27/2013)

SEC. 14B.17. ENFORCEMENT. -

(A) The Director shall monitor the City's utilization of Small-MBEs, Micro-LBEs, MBEs,
WBEs, and OBE:s in City contracting. The Director shall issue an exit report for any contract that
includes LBE subcontracting participation and/or LBE prime contract participation as a joint
venture partner. The purpose of this exit report is to ensure that prime contractors are complying
with their commitments to use LBE subcontractors and LBEs are performing services as set forth in
the bid/proposal and contract documents for the joint ventures.
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(B) Investigations. The Director shall investigate potential violations of this Ordinance.

Bidders, contractors, subcontractors and applicants for certification shall provide to the City any
information that the City deems relevant, and shall cooperate in all other respects with such an
investigation. A request for information from a bidder, contractor, subcontractor or applicant shall
identify the records required and the time for response. If the bidder, contractor, subcontractor or
applicant fails to respond to the request for information, or otherwise fails to cooperate in the
investigation, appropriate sanctions, as provided in Section 14B.17(C), may be imposed. In an
investigation of potential discrimination by a prime bidder prior to contract award, if the bidder
fails to respond to the request for information, or otherwise fails to cooperate in the investigation,
the bid will be rejected as non-responsive, and additional sanctions may be imposed.

(C) Conference and Conciliation. In the Director's sole discretion, the Director may attempt to
resolve noncompliance with this Ordinance by any bidder, contractor, subcontractor or applicant for
certification through informal processes, including conference and conciliation.

(D) Sanctions. The City, including the Director and contract awarding authorities, as
appropriate, may impose any of the following sanctions on a bidder, contractor, subcontractor or
applicant for certification who fails to comply with this Ordinance, provided that, any violation
related to certification must be based on a finding by the Director:

(1) Reject all bids;

(2) Declare a bid non-responsive;
(3) Suspend a contract;

(4) Withhold funds;

(5) Assess penalties;

(6) Debar a bidder;

(7) Deny certification;

(8) Revoke certification.

(E)- Procedures for Denials or Revocation of Certification. Whenever the Director proposes
to deny an application for or revoke the certification of a business, the Director shall notify the
applicant or certified business in writing of the basis for the denial or revocation, and the date on
which the business will be eligible to reapply for certification. The Director shall provide the
applicant or certified business with an opportunity to be heard before a final determination is made.
The Director shall require a business to wait at least six months but not more than two years after
the denial or revocation before reapplying for certification in the same category.

(F) Procedures for Director Findings of Discrimination. In determining whether a bidder,
contractor or subcontractor has engaged in discrimination in violation of this Ordinance, the
Director may consider: (1) direct evidence of discrimination, (2) procedures used to select
subcontractors, including relative qualifications, (3) signiﬁcanf differences not attributable to any
legitimate non-discriminatory business reason between the available percentages of MBEs, WBEs,
or OBEs capable of providing goods and services as subcontractors on a contract or a series of
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contracts and the percentages of the bidder's subcontractors who are MBEs, WBEs, or OBEs, or 4
any other relevant evidence.

Whenever the Director proposes to issue a finding of discrimination against any bidder,
contractor or subcontractor, the Director shall notify the bidder, contractor or subcontractor in
writing of the basis for the finding, provided that any proposal to debar a business shall be
governed by Section 14B.17(G) The Director shall provide the bidder, contractor or subcontractor
with an opportunity to be heard before a final determination is made.

(G) Procedures for Debarment. The Director shall have the authority to act as a charging
official under San Francisco Administrative Code Chapter 28 to debar a bidder or contractor for
violations of this Chapter. The debarment procedures of Chapter 28 shall govern.

(H) Commission to Hear Appeals. Except as provided in Section 14B.17(G), the Commission
shall hear appeals challenging any determination of the Director under this Section. The
Commission may sustain, reverse or modify the Director's findings and sanctions imposed, or take
such other action to effectuate the purpose of this Ordinance. Unless the Commission so orders, an
appeal shall not stay the Director's findings and the imposition of sanctions.

(I) Referral to Other Agencies. No person shall knowingly make, file or cause to be filed with
the City any materially false or misleading statement or report in connection with this Ordinance. If
- the Director has reason to believe that any person has knowingly made, filed, or caused to be filed
with the City any materially false or misleading statement or report made in connection with this
Ordinance, the Director shall report that information may impose any sanction described in this
Section 14B.17, or may refer the matter to the City Attorney or the District Attorney for appropriate
action. '

(J) Willful Noncompliance by Contract Awarding Authority. Whenever the Director finds
after investigation that a contract awarding authority has willfully failed to comply with its duties
under this Ordinance, the Director shall transmit a written finding of noncompliance specifying the
nature of the noncompliance, to the contract awarding authority, the Commission, the Mayor and
this Board.

The Director shall attempt to resolve any noncompliance through conference and conciliation.
Should such attempt fail to resolve the noncompliance, the Director shall transmit a copy of the
finding of noncompliance along with a finding that conciliation was attempted and failed to the
Commission and this Board.

The finding of noncompliance shall be communicated to the Mayor for appropriate action to
secure compliance.

(Added by Ord. 92-06, File No. 050784, App. 5/11/2006)

St VR IO gl s eSS RN RIS ST TE T SOV EE RS

SEC. 14B.18. APPLICABILITY, OPERATIVE DATE AND
TRANSITION PROVISIONS.

(A) Operative date of this Chapter.Chapter 14B shall become operative on September 1, 2006,
and shall govern all contracts initiated on or after that date.

(B) Applicability.Chapters 12D.A, 14A and 14B shall apply as follows:
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(1) Any amendment to a contract initiated before July 26, 2004 in which the Contractor agreed
to comply with Chapter 12D.A shall be governed by Chapter 12D.A; provided, however, thatif a
competitive solicitation for an agreement to the proposed changes to the contract is required by law,
or the law would otherwise require éxecution of a new contract, rather than an amendment to an
existing contract, the provisions of Chapter 14B and not Chapter 12D.A shall apply.

Chapter 14A shall apply to (1) all contracts in which the Contractor agreed to comply with
Chapter 14A and any amendment to those contracts and (2) all contracts initiated on or after July
26, 2004 and before September 1, 2006 and any amendment to such contracts; provided, however,
that if a competitive solicitation for an agreement to the proposed changes to the contract is
required by law, or the law would otherwise require execution of a new contract, rather than an
amendment to an existing contract, the provisions of Chapter 14B and not Chapter 14A shall apply.

(2) This Chapter 14B shall govern all contracts initiated on or after September 1, 2006, and
any amendments thereto

(3) Forall contracts described in Section 14B.18(B)(1) and Sectlon 14B. 18(B)(2) to which this -
Chapter 14B applies, when any provision of the San Francisco Municipal Code or other local law
refers to Chapter 12D.A or 14A of the San Francisco Administrative Code, it shall be read as
referring instead to Chapter 14B.

"(C) Transition Provisions. In order to effect an orderly transition from Chapter 14A to this
Ordinance, any business certified as an LBE under Chapter 12D.A or a DBE under Chapter 14A
shall be deemed an LBE under this Chapter 14B until the earlier of (1) the expiration of the
business' certification under 12D.A or 14A, (2) the business' failure to maintain the certification
criteria under which it was certified, or (3) January 1, 2007. The Director may, by appropriate rules
and regulations, establish procedures to allow such businesses certified as LBEs or DBEs under
12D.A or 14A to demonstrate their eligibility for certification under Section 14B.3 of this
Ordinance on an expedited basis, prior to the expiration of their existing certification.

The Director shall deem any application for DBE certification under Chapter 14A that is
pending on the effective date of this Ordinance to be an application for certification under Chapter

" 14B..

(D) State or Federal Provisions. In contracts which involve the use of any funds furnished,
given or loaned by the Government of the United States or the State of California, all laws, rules
and regulations of the Government of the United States or the State of California or of any of its
departments relative to the performance of such work and the conditions under which the work is to
be performed, shall prevail over the requirements of this Ordinance when such laws, rules or
regulations are in conflict. '

(E) Severability. The provisions of this Ordinance-are declared to be separate and severable.
The invalidity of any clause, sentence, paragraph, subdivision, section or portion of this Ordinance,
or the invalidity of the application thereof to any person or circumstances shall not affect the
validity of the remainder of this Ordinance, or the validity of its application to other persons or
circumstances.

(F) General Welfare Clause. In undertaking the enforcement of this Ordinance, the City is
assuming an undertaking only to promote the general welfare. It is not assuming, nor is it imposing

6/6/2014 9:19 AM




HAPTER 14B: LOCAL BUSINESS ENTERPRISE AND NON-D... htrp://www.amlegal.com/alpscripts/get-content.aspx

36 of 37

on its officers and employees, an obligation for breach of which it is liable in money damages to
any person who claims that such breach proximately caused injury. ~

(G) Three-year Review. No later than three years from the effective date of this Ordinance, the

Board of Supervisors shall hold a hearing for the purpose of conducting a comprehensive review of
" this Ordinance. The Board shall take testimony from all affected parties, and shall enact any

changes that it deems appropriate.

(H) Municipal Transportation Agency. Consistent with Charter Section 8A.101(g), the
Municipal Transportation Agency shall comply with the provisions of this Chapter 14B.

(Added by Ord. 92-06, File No. 050784, App. 5/1 1/2006; amended by Ord. 116-08, File No. 080613, App. 7/11/2008; Ord.
220-12, File No. 120818, App. 10/23/2012, Eff. 11/22/2012)

SEC. 14B.19. SUBCONTRACTING: DESIGN-BUILD AND
INTEGRATED PROJECT DELIVERY CONTRACTS.

(A) For design-build contracts authorized under Administrative Code Section 6.61 and
integrated project delivery contracts authorized under Administrative Code Section 6.68, the
Director shall establish project-wide subcontracting and subconsulting goals for LBE participation.

(B) The procedure to attain the project-wide LBE goals for low bid design-build contracts
awarded under Administrative Code Chapter 6, Section 6.61, shall be in accordance with Section
14B.8.

(C) The procedure to attain the project-wide LBE goal for trade package subcoritracts awarded
under design-build contracts (Administrative Code Chapter 6, Section 6.61(L)) and integrated
project delivery contracts (Administrative Code Chapter 6, Section 6.68), shall be as follows:

(1) Prior to the advertisement of a trade package design-build contract or an integrated project
delivery contract, the Director shall determine the availability of LBEs.who could perform the work
or supply materials and equipment for each trade package, with reference to the project-wide LBE
subcontracting and subconsulting participation goals. In the case of a design-build prime contract,
the professional design services such as architectural or engineering performed by LBE firms will
be credited toward the established project-wide goal. In the case of a trade package subcontract
where some or all of the work is design-build, professional design services such as architectural or
engineering performed by LBE firms will be credited toward the established trade package goal.

(2) The Design-Builder or Construction Manager/General Contractor (the "Prime Contractor")
shall undertake the good faith outreach required in Section 14B.8(D).

'(3) The Prime Contractor, with the assistance of the Director, shall set forth the LBE goal for
each trade package. Upon receipt of bids from trade package subcontractors for a specific scope of
work, the Director shall evaluate whether or not the trade package low bidder has met the stated
LBE goal. :

(4) In the event the trade package low bidder fails to meet the stated goal, the bidder shall be
allowed to make up the goal within two weeks of bid opening, provided the bidder does not violate
the California Subletting and Subcontracting Fair Practices Act (Public Contract Code Section 4100
et seq.). Failure by the bidder to achieve the goal within the two week period, or within some other
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time allowed by the Director in writing, shall deem the bidder ineligible for award of the trade
package subcontract. In such an instance, the Director and the Prime Contractor shall evaluate the
second low bidder in the same manner for potential contract award.

(5) The Director shall monitor the actual LBE participation being attained as the trade package
bids are received. In the event the Director determines that the actual LBE participation at a
particular time in the bidding of trade packages is less than anticipated, relative to the project LBE
goal, the Prime Contractor shall make all efforts to negotiate and award trade packages to LBEs
using the seven and one half percent (7%:%) of total trade package costs available to it for
negotiating subcontracts per Administrative Code Chapter 6, Sections 6.61(L)(3) or 6.68(H)(3), as
appropriate. After all the trade packages have been awarded, the Prime Contractor must have met
the project-wide LBE subcontracting/subconsulting goal. Otherwise, the Prime Contractor shall be
subject to sanctions as described herein in Section 14B.17.

(Added by Ord. 18-10, File No. 091404, App. 2/10/2010)
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President, District 3
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DAVID CHIU
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HSEGER

PRESIDENTIAL ACTION

Date: - May 28, 2014

To: Angela Calvillo, Clerk of the Boatd of Supervisors

Madam Clerk,

Pursuant to Board Rules, I am hereby:

O Walvmg 30-Day Rule (Board Rule No. 3.23)
File No.

Transferring Board Rule No. 3.3)

File No. 131223

From: Budget & Finance Committee

To: Government Audit & Ovetsight Committee

0 Assigning Temporaty Committee Appointment Board Rule No. 3.1)

Supervisor

Replacing Supervisor

For:

, Meeting
(Date) : (Committee)

| A .
Daviﬂ/Chiu, President
Board of Supervisors




- PrintForm

Introduction Form

By a Member of the Board of Supervisers or the Maybr

Time stamp
or meeting date

I hereby submit the following item for introduction (select only one):

] 1. For reference to Committee.

An ordinance, resolution, motion, or charter amendment.

O

2. Request for next printed agenda without reference to Committee.

3. Request for hearing on a subject matter at Committee.

X

4. Request for letter beginning "Supervisor inquires"

5. City Attorney request.

6. Call File No. from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

9. Request for Closed Session (attach written motion).

10. Board to Sit as A Committee of the Whole.

O O O0O0On0aqgaQoaifd

11. Question(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the following:
7 Small Business Commission [T Youth Commission [1 Ethics Commission

[0 Planning Commission [1 Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative

Sponsor(s):

Supervisor David Chiu , ™M a\ia Ceolhgn

Subject:

Hearing on the City’s implementation of Chapter 14B of the Administrative Code, the Local Business Enterprlse and
Non-Discrimination in Contracting Ordinance.

The text is listed below or attached:

Signature of Sponsoring Supervisor: }j M - &L/’

For Clerk's Use Only:
/ 3
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