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| 10/8/13 -
FILE NO. 130797 ORDINANGCE NO.

[Contract Amendment - Voting System - Not to Exceed $1 9,690,933.25]
Ordinance authorizing the Department of Elections to enter into the third amendment of

an agreement with Dominion Voting Systems, Inc., to commence following Board

approval, to extend the term of the agreement through December 10, 2016, increasing

the total not-to-exceed amount of the agreement by $3,645,900 from $16,045,033.25 to
-$19,690,933.25.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in single-underline italics Times New Roman font.
Deletions to Codes are in s# itaties—T .
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in st } ]
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables. ‘

Be it ordained by the People of the City and County of San Francisco:
Section 1. Findings. The Board of Supervisors of the City and County of San

| Franéisco hereby finds that:

(a) In March 31, 2005, the Department of Elections issued a Request for Proposal
(RFP) for new voting equipment and voting equipment services. The RFP, pursuant to San
Francisco Administrative Code 21.9(a)(2), stated the contract would be for an initial term of
four years, with two options to renew for one year each. Sequoia Voting Systems, Inc.
(Sequoia) was the highest ranked proposer.

(b) In Decémber 2007 the City entered into a contract with Sequoia for the purchase
of new voting equipment and voting services (Agreement), as approved by the Board of
Supervisors under Resolution No. 654-07. As set out in the RFP, the initial term of the

Agreement was four years, from December 11, 2007, to December 11, 2011, with two options

Director of Elections .
BOARD OF SUPERVISORS ' ‘ Page 1
: ’ 10/4/2013




for the City to renew for one year each. Dominion Voting Systems, Inc. (Dominion) acqurred
substantially all of the assets of Sequoia on June 4, 2010, and assumed Sequoia's Agreement
with the City.

(c) In November 2011, the City exercised its two one-year options and extended the
Contract through December 11, 2013, at a cost not-to-exceed $3,645,900, as approved by the
Board of Supervisors under Resolution No 494 11. Under these extensions, Dominion .

continued to provide voting services at the rates in effect for 2007-2011 and City was not

‘required to purchase new voting machines.

(d) The Department of Elections now desires to extend the Agreement through
December 10, 2016, at a cost not-to-exceed of $3,645,900 for the Third Amendment. Under
this extension, Dominion would continue to provide voting seryices at the rates in effect for
2007-2011, and City would not be required to purchase new voting machines.

(e)  This extension is necessary for five reasons. First, the last time the Department
of Elections issued an RFP for a new voting system, the RFP process took over two and a
half years to complete given the complicated nature of the purchase. Second the
Department of Elections does not anticipate having additional funds to secure new voting
equipment in the current fiscal year, and thus will continue to use the current system. Third, -
there are no new voting systems currently available that have been certified by the Secretary
of State and can accommodate elections using Ranked Choice Voting. Fourth, only one
contractor offers Ranked ChOlce Voting options, which is the City’s current contractor,

Dominion. Finally, the existing six-year Agreement i is unusually short and unique to San

Francisco for a voting system.

Section 2. Approval of Third Amendment

Director of Elections
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(@)  The Third Amendment to the Agreement is on file with the Clerk of the Board in
File No. 130797, substantially in final form, with all material terms and conditions included,
and only remains to be executed by the parties upon approval of thié Ordinance. The Board
of Supervisors hereby approves the Third Amendment to the Agreement in substantially the
form contained in File No. 130797.

(b)  The Board of Supervisdrs authorizes‘the Department of Elections to enter into
any r_nodiﬁéétiohs that, prior to final execution of the amendment by all parties, the
Department of Elections determines, in consultation with the City Attorney, are in the best
interest of the City, do not otherwise materially. increase the obligations dr liabilities of the City,
are necessary or advisable to effecfuate the purposes of the Agreement, and are in
compliance with all applicable laws, including City"s Charter. |

(© In approving fhis Third Amendment, the Bokard of Supervisors finds that it is
reasonable and in the public interest to waive, and does hereby waive, the requirement of
Administrative Code- Section 21 .9 that all City contracts for commodities and/or services be
limited to the initial terms and period of extensions included in the solicitation.

(d)  Within 30 days of the paﬁies .executing the Third Amendment to the Agreement,
the Depavrtmen't of Elections shall submit to the Clerk of the Board of Supervisors a completely
executed copy for inclusion in File No. 130797. This reqﬁirement and obligation resides with
the Department of Elections, ahd is for purposes of having a complete file only, and in no
manner affects the validity of the approved Third Amendment to the Agreement.

Section 3. Effective Date. This ordinance shall become effective immediately upon
enactment. Enactment occurs when the Mayor signs the olrdin_ance, the Mayor returns the
ordinance uhsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:
JOSHUA S| WHITE
Deputy City Attorney
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FILE NO. 130797

LEGISLATIVE DIGEST

[Contract Amendment - Voting System - Not to Exceed $19,690,933.25]

Ordinance authorizing the Department of Elections to enter into the third amendment of
an agreement with Dominion Voting Systems, Inc., to commence following Board
approval, to extend the term of the agreement through December 10, 2016, increasing
the total not-to-exceed amount of the agreement by $3,645,900 from $16 045,033.25 to
$19,690,933.25.

Existing Law

In December 2007, following a Request for Proposal, the City entered into a contract with
Sequoia Voting Systems, Inc. (Sequoia) for the purchase of new voting equipment and voting
services. The initial term of the agreement was four years, with two options for the City to
renew for one year each. The City has now exercised those options. Dominion Voting
Systems, Inc. (Dominion) has assumed Sequoia's agreement with the City.

Amendments fo Current Law

This Ordinance would authorize the Department of Elections to extend the contract with
Dominion through December 10, 2016, increasing the total not-to-exceed amount of the
Agreement by $3,645,900. These are the same rates that have been in effect since the
Agreement began in 2007. The ordinance would allow the Department of Elections to enter
this amendment without a competitive process.

BOARD OF SUPERVISORS . » Page 1
10/4/2013



BUDGET AND FINANCE COMMITTEE MEETING , NOVEMmBER 13,2013

ltem 5 ' Department: ‘
File 13-0797 Department of Elections

Legislative Objectives
The proposed ordinance would authorize the Department of Elections to enter into a third
amendment to the existing agreement with Dominion Voting Systems to (a) extend the term of

"the agreement for three years through December 10, 2016, (b) increase the agreement by

$3,645,900, for a total not-to-exceed $19,690,933, and (c) waive the requirement of
Administrative Code Section 21.9 that all City contracts for commodities or services be limited to
the initial terms and period of extensions included in the solicitation.

» . Key Points - , :
In 2005, the Department of Elections issued a Request of Proposal (RFP) for new voting
equipment and services for a total term of up to six years. In 2007, based on a competitive RFP
process, the Board of Supervisors approved a not-to-exceed $12,650,233 agreement between
the Department of Elections and Sequoia Voting Systems, Inc. (now Dominion Voting Systems,
Inc.) for a new voting system and related voting services from December 11, 2007 to December
10, 2011, with two one-year options to extend the agreement.

On January 18, 2008, the Board of Supervisors approved a first amendment for an additional |
$1,130,000. On December 1, 2011, the Board of Supervisors approved a second amendment to
exercise the two one-year options to extend the term through December 10, 2013 for an
additional $2,264,800, or a total not to exceed $16,045,033.

Fiscal Impacts
The proposed costs would remain at the same rate of (a) $497,400 per election for Election
Services and (b) $386,300 -per year for Maintenance and License Agreements, as currently
charged by Dominion Voting Systems, Inc. under the existing 2007 through 2013 agreement.
All of the additional Department of Elections costs would be paid with General Fund revenues,
subject to future appropriation approval by the Board of Supervisors.

Policy Considerations

The proposed ordinance to approve the extension of the existing agreement for an additional
three years or through December 10, 2016 would be beyond the terms of the original RFP, such
that the proposed ordinance requires the Board of Supervisors to waive the Administrative Code
Section 21.9 requirement that all City contracts for commodities or services be limited to the
initial terms and period of extensions included in the solicitation. '

. Recommendation
Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NOVEMBER 13,2013

MANDATE STATEMENT/ BACKGROUND

Mandate Statement

In accordance with Charter Section 9.118(b), City agreements with anticipated expenditures

of $10,000,000, or more or amendments to such City agreements with anticipated

expenditures of more than $500,000 are subject to approval by the Board of Supervisors.
Background

On March 31, 2005, the Depértment of Elections issued a Request for Proposal (RFP) for new
voting equipment and related services for an initial term of four years with two one-year
options to extend or a total term of six years. On December 11, 2007, based on the results of
the competitive RFP process, the Board of Supervisors approved a not-to-exceed $12,650,233
agreement between the Department of Elections and Sequoia Voting Systems, Inc. for the
purchase of a new voting system and the provision of associated voting services for the four-
year period from December 11, 2007 through December 10, 2011, with two one-year options
to extend the agreement, through December 10, 2013 (File 07-0040;Resolution 654-07).

Table 1 below summarizes the sources and uses of the funds totaling $12,650,233 to purchase
the City’s new voting equipment, including related services, under the original four-year
agreement between the Department of Elections and Sequoia Voting Systems, Inc. -

Table 1: Sources and Uses 6f Funds for the Original Four-Year Agreement

" Source of Funds

Help America Vote Act (HAVA) (Federal Funds) $1,950,235
Proposition 41 (State Funds) 3,544,110
General Fund ' ' 7,155,888

Total Funding Sources ' $12,650,233

Use of Funds

Voting Equipment, Software, Training and Outreach $9,094,933
Trade-in of City’s Existing Voting Equipm'ent ‘ {1,130,000)
Warehouse Capital Improvements 542,000
Election Services ($497,400 x 6 elections®) 2,984,400
Maintenance and License Fees ($386,300 x 3 years)* 1,158,900

Total Funding Uses $ 12,650,233

! Elections services are provided for six elections including two elections in 2008, one election in 2009, two
elections in 2010 and one election in 2011.

% Only three years of Maintenance and License Fees were charged, under the subject four-year agreement,
because there were no Maintenance and License Fees charged for the first year of the agreement.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING . NOVEMBER 13,2013

As shown in Table 1 above, as part of the $12,650,233 agreement approved in December of
2007 with Sequoia Voting Systems, Inc. the City was to receive a $1,130,000 credit by trading in
the City’s previous voting equipment. However, on February 12, 2008, the Board of Supervisors
approved a settlement of a lawsuit (File 08-0123; Ordinance No. 18-08) between the City and
Election Systems and Software, Inc. (ES&S), the City's previous voting equipment contractor
prior to Sequoia Voting Systems, Inc., for ES&S to pay the City a net amount of $3,457,865, in
exchange for the City returning all of the previous voting equipment back to ES&S.

As a result of that settlement, on January 18, 2008, the VB'oard of Supervisors approved a first
amendment to the agreement with Sequoia Voting Systems, Inc. to pay Sequoia an additional
$1,130,000 from the lawsuit settlement proceeds received from ES&S, instead of transferring
the City’s old voting machines to Sequoia (Resolution No. 65-08). This additional $1,130,000
together with the original not to exceed $12,650,233 resulted in a total four-year agreement
with Sequoia for a not to exceed $13,780,233. '

On June 4, 2010, Sequoia Voting Systems, Inc. was acquired by Dominion Voting Systems, Inc., '
such that Dominion Voting Systems, inc. has assumed the existing agreement with the
Department of Elections and has continued to provide voting services for the City.

On December 1, 2011, the Board of Supervisors approved a second amendment to the
agreement with Dominion Voting Systems, Inc. (File 11-1153; Resolution No0.494-11) to exercise
the two one-year options in order to extend the term of the agreement through December 10,
2013 for an additional $2,264,800, or a total not to exceed $16,045,033 (613,780,233 plus
$2,264,800). Table 2 below identifies the additional $2,264,800 agreement costs to be incurred
by the Department of Elections under the two-year extension period. '

Table 2: Expenditures Under the Two-Year Extension Agreement

2012 2013 ' Total
(two elections) (one election)
Election Services $994,800 .$497,400 $1,492,200
Maintenance and
License Agreements 386,300 386,300 772,600
Total $1,381,100 $883,700 $2,264,800

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance would approve a third amendment to the existing agreement between
the City and County of San Francisco, through the Department of Elections, for Dominion Voting
Systems to continue 10 provide elections services for the Department of Elections. This third
amendment would (a) extend the term of the existing agreement for three years, from
‘December 11, 2013 through December 10, 2016, for a total term of nine years, (b) increase the
agreement by $3,645,900, from $16,045,033 to a total not-to-exceed $19,690,033, and (c)
waive the requirement of Administrative Code Section 21.9 that all City contracts for

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NovemBER 13, 2013

commodities or services be limited to the initial terms and period of extensions included in the
solicitation (see Policy Considerations section below). :

FISCAL IMPACTS

Mr. John Arntz, the Director of the Department of Elections advises that under the proposed
third amendment term from December 11, 2013 through December 10, 2016, the following
elections are currently scheduled to occur:

* Consolidated Statewide Primary Election on June 3,2014;

* Consolidated General Election on November 4, 2014;

* General Municipal Election on November 3, 2015;

¢ Consolidated Statewide Primary Election on June 7, 2016; and
* Consolidated General Election on November 8, 2016.

Based on the above-noted two elections in 2014, one election in 2015 and two elections in
2016, or a total of five scheduled elections over the next three years, the following costs are
anticipated to be incurred by the Department of Elections.

Table 3: Expenditures to be Incurred by the Department of Elections Under the Proposed
Third Amendment to the Dominion Voting Systems Agreement

2014 2015 2016 Total
(two (one - (two

: elections) | election) elections)
Election Services $994,800 $497,400 $994,800 $2,487,000

Maintenance : :
-and License 386,300 386,300 386,300 | 1,158,900

Agreements :
Total $1,381,100 $883,700 $1,381,100 $3,645,900

As shown in Tables 2 and 3 above, the proposed costs would remain at the same rate of (a)
$497,400 per election for Election Services and (b) $386,300 per year for Maintenance and
License Agreements, as currently charged to the Department of Elections by Dominion Voting
Systems, Inc. under the existing 2007 through 2013 agreement. Election Services include
equipment testing, ballot layouts, system configuration with election-specific information,
logistical support such as delivery and retrieval of the voting equipment to and from polling
places, project management fees and election-day technical support. Maintenance and License
Agreements include annual comprehensive reviews, repairs and replacement of equipment and
parts and annual licensing fees for the Ranked Choice Voting and other system software. Over
the three-year extended period, as shown in Table 3 above, the total costs would be
$3,645,900. '

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NOVEMBER 13,2013

All of the costs under the proposed three-year extension period would be paid with General
Fund revenues, subject to appropriation approval by the Board of Supervisors in the FY 2014-
15, FY 2015-16 and FY 2016-17 budgets.

POLICY CONSIDERATIONS

As discussed above, in 2005 the Department of Elections issued a RFP for new voting
equipment and related services for up to six years. In 2007, based on the results of this
competitive RFP process, the Board of Supervisors approved the existing agreement between
the Department of Elections and Dominion Voting Systems (previously Sequoia Voting Systems)
to purchase a new voting system and provide related services for the initial four-year period
from December 11, 2007 through December 10, 2011, with two one-year options to extend the
agreement, through December 10, 2013. As noted above, based on the first and second
amendments to the subject agreement, the current agreement between the Department of
Elections and Dominion Voting Systems currently extends through December 10, 2013 for a
total not to exceed $16,045,033. Therefore, the up to six-year term contemplated in the
original solicitation will be completed by December 10, 2013.

However, the proposed ordinance would extend the existing agreement by an additional three
years, or through December 10, 2016, for an additional cost of $3,645,000, or a total not to
exceed $19,690,033. This additional three-year term would be beyond the terms of the original
RFP, without undergoing a new competitive RFP process. Therefore, approval of the proposed
third amendment is being requested with an ordinance, rather than a resolution, because the
proposed ordinance also requires that the Board of Supervisors find that it is reasonable and in
the public interest to waive, and therefore do waive, the requirement in the City’s
Administrative Code Section 21.9 that all City contracts for commodities and/or services be
limited to the initial terms and period of extensions included in the previous solicitation.

Mr. Arntz advises that he is requesting approval of the proposed amendment to extend this
agreement with Dominion Voting Systems for three years, without undergoing a new
competitive RFP process, because: (a) the last time the Department of Elections issued a RFP for
a new voting system, the RFP process took over two and a half years to complete, (b) the
Department of Elections does not anticipate having additional funds to secure new voting
equipment and only wants to extend existing election services, maintenance and licenses using
the current voting equipment, (c) there are no new voting systems currently available that have
been certified by the California Secretary of State that can accommodate elections using
Ranked-Choice Voting, {d) only one contractor offers Ranked Choice Voting options, which is
the City’s current contactor, Dominion Voting Systems, and (e) the existing six-year agreement
is unusually short and unique to San Francisco for a voting system. Furthermore, Mr. Arntz
states that Dominion Voting Systems has provided satisfactory services to the Departmernt of
Elections. :

RECOMMENDATION

Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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DEPARTMENT OF ELECTIONS
City and County of San Francisco
www.sfelections.org

John Atz
Director

Memorandum

To:  Angela Calvillo, Clerk of the Board of Supervisors

From: John Arntz, Director
Date: October 7,2013

RE:  Substitute Legislation for File Number 130797 to Extend Contract with Voting
System Vendor for Three Years ‘ '

I am submitting the attached proposed ordinance and digest authorizing a third amendment of the
contract between the City and Dominion Voting Systems for the Board of Supervisors’
consideration. This amendment allows for the extension of the contract for three additional years
through December 10, 2016 and for an amount not to exceed $3,645,900.

This proposed ordinance is substitute legislation for the proposed resolution submitted on August
2, 2013 and which was assigned File Number 130797.

I will forward to your office the electronic files containing this memorandum; the proposed

ordinance, and its digest. Please contact me if you need any additional information regarding
these materials.

Cc: Victor Young, Clerk of the Budget and Finance Committee

Voice (415) 554-4375 1 Dr. Carlton B. Goodlett Place, Room 48 v TTY (415) 554-4386
Fax (415) 554-7344 San Francisco, CA 941024634 www.sfelections.org



City and County of San Franeisco
Office of Contract Administration
Purchasing Division

Third Amendment

THIS AMENDMENT (this “Amendment”) is made as of May 17, 2013, in San
Francisco, California, by and between Dominion Voting Systems Corporation (“Contractor”),
and the City and County of San Francisco, a-municipal corporation (“City”), acting by and
through its Director of the Office of Contract Administration.” '

_ _ RECITALS :
WHEREAS, City and Contractor have entered into the Agreement (as defined below);
and : ' '
WHEREAS, City and Contractor desire to'modify the Agreement on the terms and conditions set
forth herein to extend the performance period and payment schedule, increase the contract
amount, and update standard contractual clauses;

NOW, THEREFORE, Contractor and the City agree as follows:
‘1. Definitions.. The following definitions shall apply to this Amendment:

‘a.  Agreement. The term “Agreement” shall mean the Agreement dated December 11,
2007 between Sequoia Voting Systems, Inc., and City, as amended by the: :

* First amendment, ' dated January 18,2008, anc_i‘
Second amendment, dated December 11, 2011. '

b. O'ther Terms. Terms used and not defined in this Amendment shall have the
meanings assigned to such terms in the Agreement.

2. Modifications to the Agreement. The Agreement is hereby modified as follows:
a. Section3. Section 3, entitled “Term of the Agreement,” currently reads as follows:.

"The term of this Agreement shall be six (6) years, from December 11, 2007 to December
11,2013. ' .

Such sectio'n‘ is hereby amended in its entirety to read as follows:

The term of this Agreement shall be nine (9) years, from December 11,2007 to
" December 10, 2016. '
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b.  Section 10(A). Section 10(A), entitled “Fixed Price,” of the Agreement currently
reads as follows: : : .

In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). In no
event shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand
‘and Thirty Three and 25/100-Dollars ($16,045,033.25). . Compensation shall be due and
payable within thirty days of the date of Contractor’s'invoice. All payments from City to
Contractor shall be made via wire transfer in accordance with written wire instructions °
provided by the Contractor.

Such section is hereby amended in its entirety to read as follows:

" In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). In no
event shall the amount of this Agreement exceed Eighteen Million Three Hundred Nine

. Thousand Eight Hundred Thirty Three and 25/100 Dollars ($18,309,833.25).
Compensation shall be due and payable within thirty days of the date of Contractor’s
invoice. All payments from City to Contractor shall be made via wire transfer in
accordance with written wire instructions provided by the Contractor.

c.  Section 24-1(a)(iv). Section 24-1 (2)(iv) of the Agreement, under “Surety Bonds,”
currently reads as follows: : - : _, '

- During the period of J anuary 1, 2011 to January 1, 2014, the sum of Five Hundred
Thousand and 00/ 100'($500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2014,

Such section is hereby amended in its entirety to read as follows:

During the period of Ianuafy 1,2014 to .Tanuafy '1, 2017, the sum of Five Hundred
Thousand and 00/100 ($500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2017.

d. AppendixF. Appendix F of the Agreement, "Payment Schedule (Second
Amendment)," is hereby amended to add a section entitled “Summary Payment Schedule 2014-
2016,” attached hereto and fully incorporated herein, to reflect the extended performance
agreement and associated payment schedule. This amended payment schedule shall be known as
“Payment Schedule (Third Amendment).”

- | P-350 (7-11) : 2 0f 12 ' . May 17,2013 |




2e. TInsurance. Section 23 is hereby replaced in its entirety to read as follows:
23. Insurance

~a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the
full term of the Agreement, insurance in the following amounts and coverages:

(1) Workers’ Compensation, in statutory amounts, with Employers’
Liability Limits not less than $1,000,000 each accident, injury, or illness; and

(2) Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, property damage, contractual
liability, personal injury, products and completed operations. '

(3) Commercial Automobile Liability Insurance with limits not less
than $1,000,000 each occurrence. Combined Single Limit for Bodily Injury and Property
- Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

b. Commercial Geﬁeral Liability and Commercial Automobile Liability
Insurance policies must be endorsed to provide: B -

(1) Name as Additional Insured the City and County of San Francisco,
its Officers, Agents, and Employees. '

(2) .That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whom claim is
made or suit is brought. '

c. Regarding Workers’ Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of the
payment of any loss. Contractor agrees to obtain any endorsement that may be necessary
to effect this waiver of subrogation. The Workers’ Compensation policy shall be endorsed
with a waiver of subrogation in favor of the City for al] work performed by the Contractor,
its employees, agents and subcontractors. - '

d.  All policies shall provide thirty days’ advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason. Notices
shall be sent to the City address in the “Notices to the Parties” section.

: e.  Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
‘Agreement, to the effect that, should occurrences during the contract term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

[P550 (7-11) - ~ 3ofl2 _ May 17,2013 |



. Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims
investigation or legal defense costs be included in such general annual aggregate limit, such
general annual aggregate limit shall be double the occurrence or claims limits specified
above.. ' '

g Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be processed until the City -
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole option,
terminate this Agreement effective on the date of such lapse of insurance.

_ h.  Before commencing any operations under this Agreement; Contractor
shall furnish to.City certificates of insurance and additional insured policy endorsements
* with insurers with ratings comparable to A-, VIII or higher, that are authorized to do
business in the State of California, and that are satisfactory to City, in form evidencing all
coverages set forth above. Failure to maintain insurance shall constitute a material breach
of this Agreement. ‘ :
i Approval of the insurance by City shall not relieve or decrease the liability
of Contractor hereunder. ‘

] If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ensure that the subcontractor shall provide all necessary insurance and
shall name the City and County of San F rancisco, its officers, agents and employees and
the Contractor listed as additional insureds. _ o

k. Any of the terms of conditions of this Section 15 may be waived by the
'City’s Risk Manager in writing, and attached to this Agreement as Appendix C. Such
waiver is fully incorporated herein. The waiver shall waive only the requirements that are
expressly identified and waived, and under such terms and conditions as stated in the
walver.

- 2f.  First Source Hiring Program. Section 45 is hereby replaced in its entirety to read
as follows: ' -

45. First Source Hiring Program

a.  Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein.
Contractor shall comply fully with, and be bound by, all of the provisions that apply to this
Agreement under such Chapter, including but'not limited to the remedies provided therein.
Capitalized terms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Chapter 83.-
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b.  First Source Hiring Agreement. As an essential term of, and consideration
for, any contract or property contract with the City, not exempted by the FSHA, the _
Contractor shall enter into a first source hiring agreement ("agreement") with the City, on

~or before the effective date of the contract or property contract. Contractors shall also enter
into an agreement with the City for any other work that it performs in the City. Such
agreement shall:

(1) 'Set appropriate hiring and retention goals for entry level positions. The
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve
these goals, to establish good faith efforts as to its attempts to do so, as set forth in the

-agreement. The agreement shall take into consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the
FSHA, subject to appropriate modifications, participation in such programs maybe certified
as meeting the requirements of this Chapter. Failure either to achieve the specified goal, or
to establish good faith efforts will constitute noncompliance and will subject the employer
to the provisions of Section 83.10 of thrs Chapter.

(2) Set first source mterv1ew1ng, recruitment and hiring requirements, which
will provide the San Francisco Workforce Development System with the first opportunity
to provide qualified economically disadvantaged individuals for consideration for
employment for entry level positions. Employers shall consider all applications of qualified

- economically disadvantaged individuals referred by the System for employment; provided
however, if the employer utilizes nondiscriminatory screening criteria, the employer shall
have the sole discretion to interview and/or hire individuals referred or certified by the San
Francisco Workforce Development System as being qualified economically disadvantaged
individuals. The duration of the first source interviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During
that period, the employer may publicize the entry level positions in accordance with the
agreement. A need for urgent or temporary hires must be evaluated, and appropnate

‘provisions for such a situation must be made in the agreement. -

(3) Set appropriate requirements for providing notification of available entry
“level positions to the San Francisco Workforce Development System so that the System

may train and refer an adequate pool of qualified economically disadvantaged individuals
to participating employers. Notification should include such information as employment
needs by occupational title, skills, and/or experience required, the hours required, wage
scalé and duration of employment, identification of entry level and training positions,
identification of English language proficiency requirements, or absence thereof, and the
projected schedule and procedures for hiring for each occupation. Employers should
provide both long-term job need projections and notice before initiating the interviewing
and hiring process. These notification requirements will take into consideration any need to
protect the employer's proprietary information.

(4) Set appropriate record keeping and monitoring requirements. The First
Source Hiring Administration shall develop easy-to-use forms and record keeping
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requirements for documenting compliance with the agreement. To the greatest extent
possible, these requirements shall utilize the employer's existing record keeping systems,
be nonduplicative, and fac1htate a coordinated flow of information and referrals.

. (5) Establish guidelines for employer good faith efforts to comply with the
first source hiring requirements of this Chapter. The FSHA will work with City
. departments to develop employer good faith effort requirements appropriate to the types of
contracts and property contracts handled by each department. Employers shall appoint a
liaison for dealing with the developiiient-and-implementation of the employer's-agreement. -
In the event that the FSHA finds that the employer under a City contract or property
contract has taken actions primarily for the purpose of circumventing the requirements of
this Chapter, that employer shall be subject to the sanctlons set forth in Section 83. 10 of
this Chapter. T Lo

(6) Set the term of the requirements. -

(7)  Set appropriate enforcement and sanctioning standards consistent with this
Chapter. . ' .

| (8) Set forth the City's obligations to develop training programs, job. applicant
referrals, technical assistance, and information systems that assist thé employer in
complying with this Chapter.

(9) Require the developer to include notice of the requirements of this

Chapter in leases,
subleases, and other occupancy contracts.

c. \Hirmg Decisions.- Contractor shall make the final determination of whether an
Econormcally Disadvantaged Individual referred by the System is "qualified"” for the
position. . . T

d. .Exceptions. Upon application by Employer, the First Source Hiring
" Administration may grant an exception to any or all of the requirements-of Chapter 83 in
any situation where it concludes that compliance with this Chapter Would cause econornic

hardship.
e. Liquidated Damages. Contractor agrees:
(1) To be liable to the City for quuidated damages as provided in this section;

(2)  To be subject to the procedures governing enforcement of breaches of
contracts based on VIOIatIOIlS of contract provisions required by this Chapter as set forth in
this section; :

(3) That the contractor's commitment to comply with this Chapter is a _
material element of the City's consideration for this contract; that the failure of the
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contractor to comply with the contract provisions required by this Chapter will cause harm
to the City and the public which is significant and substantial but extremely difficult to
quantity; that the harm to the City includes not only the financial cost of funding public
assistance programs but also the insidious but impossible to quantify harm that this
community and its families suffer as a result of unemployment; and that the assessment of
liquidated damages of up to $5,000 for every notice of a new hire for an entry level
position improperly withheld by the contractor from the first source hiring process, as
determined by the FSHA during its first investigation of a contractor, does not exceed a fair
estimate of the financial and other damages that the City suffers as a result of the
contractor's failure to comply with its first source referral contractual obligations.

(4) .- .That the continued failure by a contractor to comply with its first source
referral contractual obligations will cause further significant and substantial harm to the
City and the public, and that a second assessment of liquidated damages of up to $10,000
for each entry level position improperly withheld from the FSHA, from the time of the
conclusion of the first investigation forward, does not exceed the ﬁnancxal and other -
damages that the City suffers as a result of the contractor's contmued failure to comply with
its first source referral contractual obhgatwns e

(5) That in addition to the cost of investigating alleged violations under this
. Section, the computatlon of liquidated damages for. purposes of this section is based on the
following data: - .

A. The average length of stay on public assistance in San Francisco's
County Adult Assistance Program is approximately 41 months at an average monthly grant
of $348 per month, totahng approximately $14,379; and

“B. In2004, the retention rate of adults placed in employment pro grams
funded under the Workforce Investment Act for at least the first six months of employment -
was 84.4%. Since qualified individuals under the First Source program face far fewer
barriers to employment than their counterparts in programs funded by the Workforce

Investment Act, it is reasonable to conclude that the average length of employment for an
individual whom the First Source Program refers to an employer and who is hired in an
entry level position is at least one year; therefore, liquidated damages that total $5,000 for

. first violations and $10,000 for subsequent violations as determined by FSHA constitute a
fair, reasonable, and conservative attempt to quantify the harm caused to the City by the
failure of a contractor to comply with its first source referral contractual obligations.

(6) . That the failure of contractors to comply with this Chapter, except
property contractors, may be subject to the debarment and monetary penalties set forth in.
Sections 6.80 et seq. of the San Francisco Administrative Code, as well as any other
remedies available under the contract or at law. :

_ Violation of the requ1rements of Chapter &3 is subject to an assessment of
' hquldated damages in the amount of $5,000 for every new hire for an Entry Level Position
improperly withheld from the first source hiring process. The assessment of liquidated
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damages and the evaluation of any defenses or mitigating factors shall be made by the
FSHA.

f.  Subcontracts. Any subcontract entered into by Contractor shaH require the
subcontractor to comply with the requirements of Chapter 83 and shall contain contractual
obligations substantially the same as those set forth in thls Sectxon

2g. leltatlons on Contrlbutmns Sect1on 44 is hereby replaced in its entlrety as

follows: ' . e e

44, Limitations on Contributions. Through execution of this Agreement, Contractor
acknowledges that it is familiar with section 1.126 of the City's Campaign and
Governmental Conduct Code, which prohibits any person who contracts with the City for
the rendition of personal services, for the furnishing of any material; supplies or equipment,
for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the
contract must be approved by the individual, a board on which that individual serves, ora
board on which an appointee of that individual serves, (2) a candidate for the office held by
such individual, or (3) a committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of
negotiations for such contract or six months after the date the contract is approved.
Contractor acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year
have a total anticipated or actual value of $50,000 or more. Contractor further ‘
acknowledges that the prohibition on contributions applies to each prospective party to the
contract; each member of Contractor's board of directors; Contractor's chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
~ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons
-described in the preceding sentence of the prohibitions contained in Section 1.126.
Contractor further agrees to provide to City the names of each person, entity or committee
described above.
2e. Cooperative Draftmg Section 60 is hereby added to the Agreement as follows:

60. Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreement.
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" 2f. Requiring Minimum Compensation for Covered Employees. Section 42 is herebf,f
replaced in its entirety to read as follows: :

42. Requiring Minimum Compensation for Covered Employees

a.  Contractor agrees to comply fully with and be bound by all of the provisions of
the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P (Chapter 12P), including the remedies provided, and
implementing guidelines and-tules. The provisions of Chapter 12P are incorporated herein
by reference and made a part of this Agreement as though fully set forth. The text of the
MCO is available on the web at www.sfgov.org/olse/mco. A partial listing of some of

Contractor's obligations under the MCO is set forth in this Section. Contractor is required
to comply with all the provisions of the MCO; irrespective of the listing of obligations in
this Section. ' : :

b.  The MCO requires Contractor to pay Contractor's employees a minimum hourly
gross compensation wage rate and to provide minimum compensated and uncompensated
time off. The minimum wage rate may change from year to year and Contractor is
obligated to keep informed of the then-current requirements. Any subcontract entered into
by Contractor shall require the subcontractor to comply with the requirements of the MCO =
and shall contain contractual obligations substantially the same as those set forth in this
Section. It is Contractor’s obligation to ensure that any subcontractors of any tier under
this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Contractor.

c. . Contractor shall not take adverse action or otherwise discriminate against an
employee or other person for the exercise or attempted exercise of rights under the MCO.
Such actions, if taken within 90 days of the. exercise or attempted exercise of such rights,
will be rebuttably presumed to be retaliation prohibited by the MCO. '

d.  Contractor shall maintain employee and payroll records as required by the
MCO. I Contractor fails to do so, it shall be presumed that the Contractor paid no more
than the minimum wage required under State law.

e.  The City is authorized to inspect Contractor’s job sites and conduct interviews
with employees and conduct audits of Contractor ' '

f.  Contractor's commitment to provide the Minimum Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shall
determine whether such a breach has occurred. The City and the public will suffer actual
damage that will be impractical or extremely difficult to determine if the Contractor fails to

- comply with these requirements. Contractor agrees that the sums set forth in Section
12P.6.1 of the MCO as liquidated damages are not a penalty, but are reasonable estimates
of the loss that the City and the public will incur for Contractor's noncompliance. The
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procedures governing the assessment of liquidated damages shall be those set forth in
Section 12P.6.2 of Chapter 12P. ' »

. &  Contractor understands and agrees that if it fails to comply with the
- requirements of the MCO, the City shall have the right to pursue any rights or remedies
available under Chapter 12p (including liquidated damages), under the terms of the

contract, and under applicable law. If, within 30 days after receiving written notice of a

cure to completion, the City shall have the right to pursue any rights or remedies available _
under applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of

_these remedies shall be exercisable individually or in combination with any other rights or
remedies available to the City. -

h. Contractor represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the intent of the MCO.

2g. Protection of Private Information. Section 54 is hereby replaced in its entirety, as
follows: ' ' '

54.  Protection of Private Information. contractor has read and agrees to the terms set
forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private
Information,” and 12M.3, “Bnforcement” of Administrative Code Chapter 12M,

_2h. Food Service Waste Reduction Requirements. Section 61 is hereby added to the
Agreement, as follows:

- Food Service_ Waste Reduction Reqﬁirements. Contractor agrees to comply fully with
and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as ‘
set forth in San Francisco Environment Code Chapter 16, including the remedies provided,
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and implementing guidelines and rules. The provisions of Chapter 16 are 1ncorporated
herein by reference and made a part of this Agreement as though fully set forth. This
provision is a material term of this Agreement.. By entering into this Agreement, -
Contractor agrees that if it breaches this provision, City will suffer actual damages that will
be impractical or extremely difficult to determine; further, Contractor agrees that the sum '
of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars
($200) liquidated damages for the second breach in the same year, and five hundred dollars
($500) liquidated damages for subsequent breaches in the same year is reasonable estimate
of the damage that City will incur based on the violation, established in light of the
circumstances existing at the time this Agreement was made. Such amount shall not be
considered a penalty, but rather agreed monetary damages sustained by C1ty because of
Contractor’s failure to comply with this prov131on -

3. Effectwe Date. Each of the mod1ﬁcat1ons set forth in Section 2 shall be effective on and -
after the date of thls Amendment.

4.  Legal Effect. Except as expressly modified by this Amendment, all of the terms and
COI’ldIthIlS of the Agreement shall remain unchanged and in full force and effect.
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IN WITNESS WHEREOF, Contractor and City_ have executed this Amendment as of the date
first referenced above. '

CITY _ . CONTRACTOR

Dominion Voting Systems, Inc.

Jobhfi Arntz \ - D v ) John Po\r oS :
artment o El T : -

Dep ections™N T I :
T ‘ ' City vendor number: 83370—-- e

Approved as to Form: ' s

Dennis J. Herrera
City Attorney

By: | M\/\—'
Mdﬁ%s‘s‘{)ajh‘/q S, whfe

Deputy City Attorney

Approved:

Jaci Fong
Director of the Office of Contract
Administration, and Purchaser
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Summary Payment Schedule 2014-2016

f Sumimary -
3 Payment : . SRR
dl -Schedule - 2014 . 2015 © 2016 - Tetal: '

Election
Services | 994,800.00 | 497,400.00 | 994,800.00 | 2,487,000.00
Maintenance
and License

Fees 386,300.00 | 386,300.00-| 386,300. OO 1, 158 900.00

1,381,160 | 883,700 | 1,381,100 |226480000‘ | e

***Hlection Service, License Fees, and Mamtenance Fees for 2014 through 2016 are based
~ on per election service charges detailed i in Appendix C-1 Election Services and C-2. If the
City conducts additional elections during these years in addition to the number of elections
included in that year’s aggregate total, additional charges shall apply. The following -
elections are included the pricing shown above: ’ '

2014 — Consolidated Statewide Primary Election
2014 — Consolidated General Election.

2015 — General Municipal Election

2016 — Consolidated Statewide Primary Election
2016 — Consolidated General Election

Election Services are payable based on completion of tasks defined in the “Electlon Serv1ces
Payables” table in this Appendlx F.

Payment Schedule (Third Amendment)
San Francisco Purchase Agreement Third Amendment, _May 17,2013






CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF CONTRACT ADMINISTRATION -
PURCHASING DIVISION

. SECOND AMENDMENT

THIS AMENDMENT (this “Amendment”) is made as of ™ day of DECEMBSL 2011
* (the “Effective Date™), in San Francisco, California, by and between Dominion Voting Systems,
Inc.(“Contractor” or “Dominion”), and the City and County of San Francisco, a municipal
‘corporation (“City”), acting by and through its Director of the Office of Contract Administration.

RECITALS

: WHEREAS,""Ci'tsffiéndr Sequoia Voting Systems, Inc. ("Sequoia™) entered into an
agreement dated December 11, 2007 between Sequoia and City (the "Agreement"); and -

WHEREAS, City and Sequoia entered into the First Amendment to the Agreement on
January 18, 2008; and

WHEREAS, Dominion acquired substantially all of the assets of Sequoia on June 4,
2010, and Sequoia-assigned and Dominion assumed all of Sequoia's right, title and interest in and

to the Agreement and all of Sequoia's duties and obligations thereunder, and the City consented . -

to this assignment and assumption; and

WI—IEREA’S, City and Contractor desire fo modify the Agreement on the terms and
conditions set forth herein; o _

NOW, THEREFORE, Contractor and the City agree as follows:
I. - Modifications fo the Agreement, The Agreement is hereby modified as follows:

a, Section 3. Section 3, entitled “Term of the Agreement,” is hereby amended in its entirety
to read as follows: “The term of this Agreement shall be six (6) years, from December 11, 2007

to December 11, 2013.” .

b, . Section 10(A). Section 10(A), entitled “Fixed Price,” is hereby amended in its entirety to
read as follows: “In consideration for the services rendered under this Agreement and for the
rights in_the Hardware and System Sofiware granted hereunder, the City shall pay to Contractor
the amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule), In no event
shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand and Thirty
Three and 25/100 Dollars ($16,045,033.25).. Compensation shall be due and payable within
thirty days of the date of Contractor’s invoice. All payments from City to Contractor shall be
made via wire transfer in accordance with written wire instructions provided by the Contractor,”

¢. . Section 24-1(a)(iv). Section 24-1{a)(iv), under “Surety Bonds,” is hereby amended in its
entirety to read as follows: “During the period of January 1, 2011 to Januvary 1, 2014, the sum of

" Five Hundred Thousand and 00/100 (8500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2014.” ’

: c\documents and settings\entherine, hi ggs.donﬁnionvoting\local
settings\temporary internet files\content.outlook\o3jm251b\2011 09 21 two year second -
amendment_final.docx :




d.. Appendix F. Appendix F, entitled "Payment Schedule (First Amendment)," is hereby
amended to add a section entitled “Summary Payment Schedule 2012-2013,” attached hereto and
fully incorporated herein,to reflect the City's exercise of its options to extend the term of the
" Agreement through December 11, 2013. This amended payment schedule shall be known as
“Pgyment Schedule (Second Amendment).” :

2. Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain unchanged and in full force and effect.

IN WITNESS WHEREOF, Contréctqr and City have executed this Amendment as of the
date first referenced above. : :

CITY CONTRACTOR

~ ded??( /(/
: \ /{ A /L”\ ( | Dominion Voting Systems, Ine.
| Slgna‘an?f&if‘ N \ \-\) City Vendor Number:83370 |
' S e

Yobn Armtz—" _ By v
Director of Elections _ Signat\u;‘\ \

-John Poulos, President and-CEO

Approved to Form:

DENNIS J, HERRERA
City Attorney ,

oy TR e

Moifie Lee, Deputy City Attorney

Approved:

Naomi Kelly _
Directotjof Office of Contractpr Administration

Purchase

' . c\documents and scuings\catherine.higgs.dom.inionvoting\loc&l
settings\temporary internet files\content.outlook\o3jm2516\2011 09 21 two year second
amendment_final.docx :




Addition to Appendix F Payment Schedule
San Francisco purchase Agreement Second Amendment

day of 2011

~ Summary Payment Schedule 2012-2613

Smmlar_v _
§ Payment R
Schedule 2012

Services ‘994,800.00 497,400.00 1,492,200.00
Maintenance T
and License
Fees 386,300.00 386,300.00
1,381,100 883,700 2.,264,800.00
12 and 2013 are based on per

] License Fees, and Maintenance Fees for 2 2013 ¢

election service charges detailed in Appendix C-1 Election Services and C-2. Xf the City conduets —
additional elections during these years in addition to the pumber of elections included in that year’s.

~ aggregate total, additional charges shall apply. The following elections are included the pricing

shewn above: _
2012 — Consolidated Statewide Primary Election
2912 — Consolidated General Election ' :

2013 — General Municipal Election
Election Services are payable based
Payables” table in this Appendix Fo .

2013 . Total -

“Total

#x+Election Service,

on completion of tasks deﬁ_ned in the “Election Services

minjonvoting\local

cA\documents aad scltings\catheﬂne.higgs.dO
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| CITY AND COUNTY.OF SAN FRANCISCO
- OFFICEQF CONTRACTADWSTRATEON .
BURCHASING DIVISION -

7 THIS AMENDMENT (this “Amendment™}. i3 made as of Jamuary 18, 2008 (the
"Effecive Date”), in San Francisco, California, by and between Sequela-Votmg Systéms, Ine,
(“Contracter” of “Seguoia™), and the City and County of San Francisca, a mumcips] corporation -
CCity™), acting by and through ifs Director of the Gffice of Contract Administration.

o WHEREAS,Cﬁy end Cotitracter heve emtered into an- agreement dated Decersber 11, -
2607 b&tﬁfem} @Qﬁﬁ.‘}z_ciﬁf jﬁ'ﬂd City (the "Agreement“)_; and .
L WHEE  ', Cﬂy and Contractor desirs to modify the Agrecment tm the terms ahd.
c&nﬁiﬁi&t_rs,s&t-fér&x bererm; - N o : o o o o
e FQR—E,CBE&KG?BF and the Ci:-t_y agree as foflows:

Now,it .
Lo Rﬁa&iﬁcaﬁe&sw ;Ee-ﬁg:rggrgiéﬁt The Agreement is hereby modified s follows:

(&) Section 10.A.

ction Section 10.A. entitled "Fixed Prics,” is hereby deleted in its
wntitety and 1§ hereby amended to read as follows: o T
1%  Paymesnt . _

- . A, Fixed Price. In consideration for the services rendered under this
‘igigtment and for the rights in the Hardware and System Sofiware granted hereunder,
the City. shall pay to Centractor the amount set forth I Appendix C (Deliverables). in

-aceprdance with the Payment Schednle attached hereto and fully incorporated herein as
- Appeiidix F (Payment Schedule). In 5o event shall the amrount of this A areement stceed
- Thisteen Mitlont Seven Hundred sod Eighty Thousand Twe Hundred and Thirty Thres -
and: 25/100 Doltuss ($13,780,23%:25: Compensation shall b dite and paysble within
rirty days of the date of Contractor’s inveics, AH payments' from City to Contractor
skal} be made via-wire fransfer in accordance with written wire instructions: provided by
- tieConkactor, e _ .
. (&) Appendices to the Agreemient. The Appendices to the Agreement are
modified as follows: ' K _ :
- @) Appendix C.' Appendix C, entitled "Deliverables ®
aifached hereto and fully incorporated herein, is hereby
gingnded in its  enfirety as Appendix  C, -enfitfed
"Deliverables (First Amendment)," sttached herety and
fally ingbrporated herefn t6 reflect the City's. payment to
Cortractor of $1,130,000.00 in leu of 2 fransfor of the
City's AutoMatks to Contractor, - : _ '
(@}  Appendix F. Appendix F, entitled "Payment
- Schedule," attached hereto and fully incorporated heredn, is
hereby smended in its enmtirety a5 Appendix F, entified
- "Payment Schédule (First Amendment},” attached hereto.
and fally incorporated herein to reflect the City's payment

. - \iocuments nad setfings\ma] seings\emporary hutemet.
SledEacKI0aE L 16T (2).dos o . o




t@Ccmmcter Gfﬁ"el 138(?!0&&9 in hEL Q‘fa trarzszer efthe - ) _- _ e ]
- City's AutoM&ks ta, Com‘ractm : . _ " o N

3 Legﬁ Eﬁeﬁt Excwp’s a3 expressty modified by this Ammdmazst, gl of the terms and
_ oandiﬁans af the Apteamient shaﬂ ~amam zmchauged end fuil foree and eﬁ'ect '

. ' JTTINESS WH_RBOF Cerztractcr &nd Czty h&ve executad tbzs Am&ndme::zt asof the - o
é&ta ﬁts’ersfmad ghave. _

Emmmwée& By

. . e SR ' ‘Seq&aza%’aémgﬁyséems,me,
Sigaatare : : ' ' : Czty Vsnﬁor Number 59' .

rE— By
Dgestcrr Gf’Ek:"ﬁ@ns -

/ ;%_; _'

| PekeF McMianamy, VEICED ¥
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City and Comniy of S8an Francisco
Office of Comtract Administration
Purchasing Division
City Halt, Room 430
1 Dr, Carlton B. Goodlett Place
Sam Francisco, California 94102-4685
Agreemei:tlsetween ,
The City and County of San Francisco
and :
Sequoia Voting Systerss, Ine.

_ This agreement {the “Agreement”) is entered o this 113k day of Decernber 2007, in the City
and County of San Francisco, Stateof California, by and between:. Sequoia Voting Systems, Ine.,.7677
Oakport Street, Ste 800, Oakland, California 94621, hareinafter referted o as “Contractor,” and the City
and County of San Francisco, 2 municipal corporation, hereinafier referred o 23 “Cily,” acting by and
through its Ditector of the Offics of Contract Administration, hereinafter referred fo as “Purchasing.”

Recit;ls

WHEREAS, 2 Request for Proposal ("RFP") was issued on March 31, 2005, and City selected Comtractor

 as the highest qualifiéd scorer pursuant to the RFP, The R¥T is hereby incorporated herein by reference,

subject to the terms of this Agrecment;

WHEREAS, the Department of Elections (the "Department”) wishes Confractor to provide 1o City the
System described in this Agreement; and, . ' ,

WHEREAS, Contractor represents and warrants that it will provide the services required n accordsnes ‘
Wi’rh this Agreément; and, : : '

 WHEREAS, approval for said Agreement was obtained from Civil Service Commission by Resolution
No. 4063-05/06, dated Decomber 19, 2005; :

Now, THRREFORE, the paﬁies agree as foliows:
1, " A.- Definifions

Where any word or phrase defined below, or a pronoun used in place thereof, is used in anj.r part
of this Agreement, it shall have the meaning herein set forth. : :

'Accnj:p’tancé ; ‘Written notice frorp the Department to Contractor, stating the System Software,

Hardware, and/or System have satisfactorily completed the Acceptance Tests or
failure of the City to timely deliver a Defect Notice pursuant to Section 6 of this

Apreement.

Acceptance Tests The procedures and performance standards which each it of Hardware and ifs
assaciated System Software are required fo perform as set forth izt Section 6
below and Appendix A (Acceptance Test Plan and Acceptance Criteria) and
Appendix B (fmplementation Plan), : . :

City/County San Francisco Purchase Agreement 1205757 1
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Agreement

Authorization

Critical Milestone-

Defect Notice _

Deliverables

Documentation

Eror, Defcct '
or
Mealfimection

. This docoment and all of the accompanying appendices, schedules and exhibits,

together with any future written aind executed amendments.

Either a Term Purchase Agrcement, Contract Order, or Pnrchase Order of the

City, properly execited by the Departroent and Purchasing, and cettified by the
Controller for the speoific funding of this Agreement or auy modification thereof.

Those milestones denominated as Critical Milestonies in Appesidix B-1

The writien notice frém City to Contractor notifyidg Contractor that the
Hardware ot Systern Softwere has not passed the Acceptance Test.

Those items of Hardware and System Software described and itemized in

- Appendix C (Deliverablesy which iters Coxtractor commits fo provide fo City
.on'the dates spchﬁcd in Appendix B (Implsmmtahon Plan)

Those aaterials to be provided by Coniractor under the terms of Appcndn: G
{Support aﬁd Maibtensnce Services), togethar with the following materals:

AVC Edge Pollworker Booklets

AVC Edge Maintenance Matual
AVC Edge Operations Mahual
AVC Edge Acceptance Testing Guide

- AVC Edge Pre-LAT Guide

AVC Bdge Trainer Guides
Note: AVC Edge here includes Voter Verrﬁcatxon Prmtar

Optech Insight Pollworker Guide

Optech Insight Maintenance Manual
Optech Tnsight Opetations Manual
Optech Insight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

- Optech Tnsight Trainer Guides )

400-C Opﬁcal Scan Maintenance Manual

_ 400-C Optical Scan Opérations Manual

1

400-C Optical Scan Acceptance Testing Guide
400-C Optical Stan Pre-LAT Guide

.400-C Optical Scan Trainer Guides

Card Activator/HAAT Maintenance Manual
Card Activator/fHAAT Operations Mannal

Pailure of the System Software or Hardware to operate in accordance with the

‘Documentation furnished by Coniractor for the System Scftware or Hardware, or

a failure of the System Software or Hardware to comply, with respect to the
RCV Design Spec}ﬁcaﬁons elements of the System, with RCV Design
Specifications, excluding in both eases failates to comply Whmh donot
materially irpair operation of the Systcm. )
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Hardware

Implementation
Plan

O;')cn Source Code

Performance
_ Specifications

RCYV Design
Specifications

Subsequent

Release

Sopport and
Maintenance
_ Services

" System Sofiware
Souree Code

System

ﬁpgade

;Work

Each and all of the equipment and any other items demgnatcd as "Hardware"” in
Appendix C (Defiverables).

The schﬁdule for Contracter® s.complehon of all phases of Work, and the Critical
Milestones associated with such complehon, as specﬁicd in Appendix B
(Implercentation Plan)

Softwate which is provided to the public in both sowrce cods and binary
(sxccutable) form under a license that permits one or mote of the following:

v:cmng, usmg , modifying, dJsﬁ-ﬂautmg or d&splaymg the sofiware.

The written dtscnpnon of the City’s qumremmts prepared by the Cxty and

. attached hersto as Appendix D (Performance Specifications). Such description

shall form the basis for the RCV Design Specifications ag defined herein.

The written RCV Design Speciﬁcaﬁohs. fo be preﬁared by Contractorto
implement the Performance Specifications with respect to the Ranked Choice
Voting elemcnts of the Hardware and Sofiware System.

Anew release. of thé Systera Software for use in 2 particular operatmg
environment, which supersedes the existing System Soﬂware

The System Soﬁware and Hardwm support and maintenanoe services.
which Confractor is obligated to provide pursuant fo this Agreement

One or h:ore items of the Systern Soﬁwarc identified in Appcndix c
(Deliverables) and any Upgrades to the System Software to the extent instatied
and ysed in the System, in object code form, and any related Documentation,

The text of the System Software that is wijtten in language that may be read and
understood by hurmans aid is corapilable by software {0 be 1mderstood and used

by a compatcr.
Theintegrated system consisting of all System Software and Hardware o be

. provided by Contractor under Appendix C {Deliverables) to this Agreement, the

combination of which shall satisfy, with respect to the ranked cholce voting
elements of the System, the RCV Desxgn Specifications.

A chagge to the Systen S oftware (exchuding a Subsequent Release) ot Firmware
which is (1) for the purpose of enhancing the performance of, or comecting
Brrors, Defects or Malfunctions in, the System Software or Firmwars, or {if}
generilly providcd by Contractor to Contractox’s software maintenance
customers.

The providing by Contractor of the Systcm and services rcqurred tobe provxded
by Contractor under this Agreement.

Whenever the words “as directed”, “as required”, “as penmﬁcd” ot words of like eﬁ”ect are used, it shall

be understood as the direction, reqmrement, or permission of the Department The word "inchide” shall be -
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Agreement

Authorization

Critical Milestone-

Defect Notice

Deliveréblcs

Documentation

Earror, Defest
or :

Malfunstion

. This documment and all of the accompanyitig ap;iendiccs, sthedules end exhibits,

together with any futire written and executed amendments.

Either a Term Purchase Agfcemen't, Contract Order, or Purchase Oxder of the
City, property executed by the Department and Purchasing, and certified by the
Controller for the specific finding of this Agreement or suy modification thereof.
Those milestones denominated as Critical Milestores in Appendix B-1 ‘

The written notice from City to Contractor notifyirig Confractor that the
Hardware or System Software has not passed the Acceptance Test.

Those jtems of Hardware and System Software desoribed and ifemized in

- Appendix C (Deliverables) which iterns Contractor cornmmits fo provide to City
.on the dates specified in Appendix B (Implemsentation Plan).

Those materials to be provided by Contractor under the terms of Al;pcndi;: G
{Support and Maintenance Services), fogether with the following materials: -

AVC Bdge Poltworker Booklefs

AYC Edge Maintenancs Matual
AVC Edge Operations Manual
AVC Edge Acceptance Testing Guide

. AVC Edge Pre-LAT Guide

AVC Rdge Trainer Guides
Note: AVC Edge here includes Voter Verification Printer .

Optech Insight Poltworker Guide

Optech Insight Maintenance Manwal -
Optech Insight Operations Manual
Optech Insight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

013 tech nsight Trainer Guides

400-C Optical Scan Maintenance Manual

_ 400-C Optical Scan Opérations Manual

400-C Optical Scan Acceptance Testing Ghide ‘
400-C Optical Scan Pre-LAT Guide

“400-C Optical Scan Trainer Guides .

Card Activato/HAAT Maintenance Manusal
Card Activato/HAAT Operations Manual

Yailure of the Syster Software or Hardware to operate in sccordance with the
‘Documentation fiumished by Coniractor for the System Software or Hardware, o
a failure of the System Software or Hardware to comply, with respect o the
RCYV Design Specifications elements of the System, with RCY Design
Specifications, excluding in both cases failutes to comply which do not
.materially iropair operation of the Systém. |
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Hardware

Implementation
Plan

O;.mn Source Code

Performance
. Specifications

RCV Design
Specifications

Sﬂbseqﬁent
Release

Supportand
Mainfenance
_ Services

* System Sofiware

Sourse Code

System

ﬁpgrade

, Work

Each and all of the equipment and any other ftems designated as "Hardwere" in
Appendix C (Deliverables), .

The schedule for Contractor’s completion of alt pha'ses of Work, and the Critical
Milestones associated with suck completion, as specified in Appendix B
(fmplementation Plan) ' ’ :

-

Softwate which is provided to the public in both sourse cods and bimaty
, (executable) form wader a Yicense that permits one or mote of the following:
viewing, using , modifying, &istributing, or displaying the software.

‘The writlen dmmipﬁt;n of the City’s requirements prepered by the Crty and

. attached hereto as Appendix D (Performance Specifications). Such description -

shall form the basis for the RCV Design Specifications as defined herein. T

The written RCV Design Spcciﬁcatio'ns, to be praéared by Contractor to
inplement the Performance Specifications with respect to the Ranked Choice
Voting elements of the Hardware and Software System.

A new telease of the System Software for use in a particular operating
environment, Which supersedes the. existing System Software, .

‘The System Software and Hardware support and mainfenance services.

which Contractor is obligated 1o provide pursuant o this Agreement.

One or mote items of the System Software identified in Appendix C
(Deliverables) and any Upgrades to the System Software to e extent installed
and ysed in the System, in object code form, and any related Documentation,

The text of thc.Systein Softiware that is writien in language that may be read and

understood by humems aid is ‘compileble by software o be understood and wsed

by a computer. - -

The integrated system consisting of a1l System Software and Hardware to be
provided by Comtractor wnder Appendix C (Deliverables) to this Agreement, the
combination of which shall satisfy, with respeot to the ranked cheice voting
clements of the System, the RCV Design Specifications. .

A change to the System Software {excluding a Subsequent Release) ot Firmware
which is (i) for the purpose of enhancing tae performance of, or correcting .
Brrors, Defects or Malfunctions fn, the System Software or Firmwars, or (i)
generally provided by Contracior to Contractor's softwere maintenance
customers. : :

The providing by Coniractor af the System and services rcqﬁized 1o be provided
by Contractor under this Agreement. ' -

- Whenever the words “as directed”, %25 required”, “as permitted”, of words of like effect are used, it shalt

be understood &8 the direction, Teqrtirement, or permission O,

City/County San Francisco Purchase Agreament 12IsI07 3
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understood to mean “including, without limitation,” or "incindmg, but not limited to," and the like, unlaes‘
otherwise stated. .

B. Appendices -
.The following Appendices are attached to and made a part of.this Agreement:

Appendix A:  Acceptance Test Plan and Acceptance Criferia -~

AppendixB;  Fuplementation Plan -

Appendix B-1 Critical Milestones

Appendix C: . Deliverbles- . - . , cwk
AppendixD:  Performance Specification ’ :
Appendix E:  Software License - : : e
Appendis F:  Payment Schedule i .
Appendix G:  Support and Maintenancé Services

Appendix H:  Form of Bond .

2. Certification of Funds; Budget and Fiscal Provz‘sicns; Termination in the Event of Non-
Appropriation - : . S

. This Agreement is subject to the budget and fiscal provisions of the City’s Charter. Charges will

accrue only afier prior written avthorization cerfified by the Controfler, and the amount of City's
obligation hereunder shall not at any time exceed the amomt certified for the pirpose and petiod stated in
soch advance aufhorization. :

This Agreement will terminate without penalty, Hability or expense of any kind to City at the end
of any fiscal year if funds afe not appropriated for the next succeeding fiscal year, If funds ate
appropriated for a portion of the fiscal year, this Agreement-will terminate, without penally, Yability or
expense of any kind at the end of the term for which funds are sppropriated,

City has no obligation to make appropriations for this Agreemient in Heu of appropriations for

- -new or ofhet agreements,” City budget decisions are subject 1o the discretion of the Mayor and the Board
of Supervisors. Contractor’s assumption of tisk of possible Tnon-appropriation is part of the consideration
of this Agreement. . B T e R

If at any time in the future City becomes aware that adequate finds have not or will not be
appropriated to pay the next payment owing to Confractor under Appendix F (Payment Schedule), City
will proruptly notify Contractor in wrifing at least fifteen (15) days before the date on which such
payment is due Contractor. In the svent of receipt of such notice from the City, Contractor may suspend
performance in accordance with Section 8 (B) below. - ‘ .

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS
' AGREEMENT. : ,

»

3. Term of the Agreerent

The term of this Agreement shall be four (4) years, from Deceraber 11, 2007 to December 11,
2011. The City, in fts sole discretion, shall have the option to extend the térm twice, each time for g
. period of one (1) year by written notice to Contractor, ninety (90) days prior to the expiration of fie
~current term, of its intention fo extend the contract fer for the peried of one (1) year.
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4. Effective Date of the Agreement

This Agreement shall become effective when the Controller has certified to the availability of
funds and Coniractor ‘hes heen notified in writing of such certification. . .

41,  Services

Contrastor ghall deliver and install the System. The-Systemas delivered and installed by
Ciontrastor shall perform all fonctions and services deseribed in Appendfx D (Performance
© Specifications), and Contraotor ghall perform {he services deseribed in Appendix G (Support and
Maintenance Services), on the terrs and prices stated in Appendix CThe-System shaltbeableto - —
collect, record, count, tabulate and report votes cast i1 aceordance with applicable local, state end federal ©
1aw, and decisions of 2 sourt of competent, jurisdiction and official opinions of a governmental bo dy or
agenocy having jurisdiction OveT ¢lection matters ipterpreting such laws, as in effect on December 1, 2007,
including without limitation, yanked-choice voting as required by San Francisco Charter § 13.102, the
. provision ofa computer record indicating the mamber of ‘ballots cast for each candidate and for apd
against sach ballot measue at each precinct as required by San Francisco Charter § 13.107.5, and all
requirements placed on the Contractor as a result of the California Secretary of State’s Withdrawal of
Approval and Conditional Re-approvat of Sequoia Voting Systems, Tne., revised version dated October
25, 2007, Without liznitation of the foregoing and in accordance with Section 53, Contractor isnot”
obligated to canse the System, Hardware, Software or any component thereof to comply with any
specifications, standards or requirements of the Federal Election Comrmission, Flection Assistance
Cozpmission, California Secretary of State or any other govermmental, quasi-gcvermnental or regulatoty
body or agency to the extent such specifications, standards oF Tequirements are not m effect and
applicable to City on Deceber 1, 2007 (nolading, without Jimitation, National Association of State
Election Directors, FEC ot EAC 2002 or 2005 standards).. The City and the Contractor shail enter into
good feith negotiations to amend the Agrecment to cover sy n¢W hardware, software, firmware of
services necessary to meet atry new spécifications, standards or requirements that come into effect after
December 1, 2007 and shall, at that time, negotiate the priceof such services.

(Deliverables) to this Agreement for the System, and perform all jnstallation, programming, ntegrafion,
testing, Maintenance Services, Support Services, and delivery of the System during elections, as specified
in Appendix D (Performance Specifications), the RCV Desiga Specifications (as to ranked choice yoting
_ eloments of the System), and ApP endix G (Support and Maintenance Services). Contractor agrees 10
perform ell Work and other obligations of Contractor required by this Agreement, including without
Timitation, the requiremenis of Appendices B {Implementation Plan) end D (Performance Specifications),

and the RCV Design Specifications (as to ranked choice voting elements of the System).

Contractor shail provide fo City all Hardv%are and Systera Software required by Aﬁpendix C

" 4.2. .Riskofloss and Tifle Transfer i

Notwithstanding the foregoing or anything o the contrary contained in this Agreement, risk of
1oss for each component of the System shall pass to City upon delivery 10 & jocation designated by the
City. Provided, haweves, that, for Hardware, Contractor shall have Tiability for loss or damage only
during sach times Contractor Tas actuel custody and control of the Hardware for purposes of performing
Contractor’s testing, raintenance, and polling place delivery obligations under this Agresment (including
when testing, maintenance, and delivery of equipment is perforrned or oours in the Cify’s warchouse
ynder the supervision of the City). Risk ofloss shal] antomatically revert o City upon completion of
najntenance and testmg and the Hardware’s refum from polling places to the City's warchouse Josation,
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understood to mean "including, withont Iimitation,” or "incleding, but not limited to," and the like, unless
otherwise stated. . ' '

B. Appendices
- The following Appendices are attached to and made a part of this Agreement;

Appendix A Acceptance Test Plan and Acceptance Criteria
AppendixB:  Fraplementation Plan ‘
AppendixB-1 Critical Milestones

Appendix C: . Deliverables

AppendixD:" Performance Specifications ,
Appendix B:  Sofiware License .. . . e
Appendix F:  Paymeni Schedule .

Appendix G:  Support and Maintenancé Services

Appendix H:  Form of Bond . :

2. Certification of Fands; Brdget and Fiscal Provisions; Termination in the Event of Non-
Appropriation - ) N _—

. This Agreement is subject to the budget and fiscal provisions of the City’s Charter. Charges will

accrue only afler prior written authorization certified by the Controller, and the amonnt of City’s
obligation hereunder shall not at any time exceed the amount certified for the purpose and period stated in
such advance authorization,

This Agresment will terminate without penalty, Hability or expense of any kind to City at the end -

of any fiscal year if finds are not appropriated for the next succeeding fiscal year, If funds are
appropriated for a portion of the fiscal ¥ear; this Agreernent will terminate, without penalty, lability or
expense of any kind at the end of the term for which funds are appropriated.

City has no obligation to make appropriations for this Agreement i Heq of appropriations for
‘new or othet agreements,” City budget decisions are subject to the discrefion of the Mayor and the Board
of Supervisors, Contractor’s assamption of tisk of possible non-appropriation is part of the consideration
of this Agreement. - S

If at any Hime in the fitare City becothes aware that adequate funds have not or will not be
appropriated to pay the next payment owing to Confractor under Appendix F (Payment Schedule), City
will promptly notify Contractor in writing at least fifieen (15) days before the date on which such
payment is due Contractor. In the &vent of receipt of such notice from the City, Contractor may suspend
performance in accordancs with Section 8 (H) below. - _ .

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS
" AG . : . :

7

3 Term of the Agreement

The term of this Agreement shall be four (#) years, from December 11, 2007 to December 11,
2011, The City, in its sole disctetion, shall have the option fo extend the term twice, each time for a
. period of one (1) year by written notice to Contractor, pinety (90) days prior to the expiration of the
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4.  Efféctive Date of the Agreernent

This Agreenent shall become effective when the Controller has certified to the availability of
funds and Cortractor has been notified in writing of snch certificatipn. .

4-1.  Services

Contractor ghall deliver and install the System. The System as delivered and instafled by -
Contractor shall perforn alt fimetions and sexrvices described in Appendix D (Performance
Specifications), and Conirastor shall perform the services described in Appendix G (Support and
Maintenanoe Services), on the terms and prices stated in Appendix C. The System shall beablefo. ..+
collect, record, count, tabulate and report votes cast i1 accordance with applicable local, state and federal
1aw, and decisions of a cowrt of corspetent judsdiction and official opinions of @ govemmental body-or
agency having jurisdiction over clection matters interpreting such laws, as in offect on December 1, 2007,
including without limitation, raiked-choice voting as required by San Francisco Charter § 13,102, the

" provision of a computer record indicating the number of ballots cast for each candidate and for avd

against each ballot measure at each precinct as required by San Francisco Charter § 13.107.5, and ali
requirements placed on the Contractor as 2 result of the California Secretary of State’s Withdrawal of
Approval and Conditional Re-approval of Sequoia Voting Systems, Inc., revised version dated October
25, 2007, Wifhout limitation of the foregoing and in sccordance with Section 53, Coniractor is not”
obligated to cause the System, Hardware, Softwase or anry component thereof to comply with any
specifications, standards or requireroents of the Federal Election Commission, Election Assistatice
Coummmission, California Secretary of State or any other governmental, quasi-governmental or regulatory
~ ‘body ot agency to the extent such specifications, standards or requirements are 1ot m offect and

applicable to City on December 1, 2007 (nctuding, without limitation, National Association of State
Election Directors, FEC or EAC 2002 or 2005 standards).. The City'and the Contractor shall enter into
good faith negotiations to amend the Agreement to cover any acw hardware, software, firmware or
services necessary to meet any new spécifications, stafidards or requirements that come info effect after
December 1, 2007 and shall, at that time, negotiate the price of such services.

Contractor shall provide to City all Hardware and Systern Software required by Appendizx C
(Deliverables) to this Agrecment for the System, and perform all installation, programming, infegration,
testing, Madntenance Services, Support Services, and delivery of the System during elestions, as specified
in Appendix D (Performance Specifications), the RCV Design Specifications (as to ranked choice voting
elements of the System}, and Appendix G (Support and Mainfenance Services). Contracior agrees to
perform all Work and other obligations of Confractor required by this Agresment, including without
Timitation, the Tequirements of Appendices B (Jmplementation Plan) and D (Pexformance Specifications),
and the RCV Design Specifications (as to ranked choice voting elements ofthe Systert).

42 Jisk of Loss and Tifle Transfer -

‘Notwithstanding the foregoing or anything o the contrary contained in this Agreement, tisk of
Toss for each component of the System shall pass to City upon delivery to a location designated by the
City. Provided, Bowever, that, for Hardware, Contractor shall have liability for loss or damage only
during such times Contractor has actual custody and control of the Hardware for purposes of performing
Contractor’s testing, matntenance, and polling place delivery obligations under this Agresment (including
when testing, maintenance, and delivery of equipment is performed or ocours in the City’s warchouse
under the supervision of the City). Risk of loss shall autormatically revert to Cify upon completion of
maintenance and testing and the Hatdware’s return from polling places to the City’s warchouse location.
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Notwithstanding the foregoing or anything to the confrary c-ontamed in this Aéreement, fitle for each
component of the Hardware or System Software shall pass to the City upon the initial delivery to the location
designated by the Cxty . -

4.3, Secunty _Interest

-

The City hereby graots Confractor a first and prior purchase money security inferest in the Hardware
and System Soffware and in amy additions or accessions thereto and in any proceeds (inchding but not
timited o accounts receivables) thereof as seourity for all of the City’s obligations herennder, which security
interest shall commence upon the initial delivery of any ftem of Hardware or System Software and terminate
upon full payment thereforé in accordanice with this Agreement. Upon request of Contractor, angd to the extent
the Cify is permitted to'do so under applicable law, the City shall immediately execute any instrument ot
document reasonably desmed necessary by Coni:actor to petfect or enfotce such.security fmerest,

5. System Software and Hardware; Llcense aud Warranty

A. System Software

(1) Software License, Subject to the'terms and conditions of this Agrccmen’t and in
conszderatxon for {nll payment of the software license fee sef forth in Appendix C-2, Contractor hereby ,
grants io City upon the express license terms set forth in Appendix E, a nonexclusive and nontransférable
limited license to use the System Software only in conneotion with use of the Hardware for preparing for,
conducting, and voting itt elections in the jurisdiction of the City purswant to this Agreement. Contractor
hereby represents and warrairts that it bas title to and/or the anthority to grant the License for System
Software to City, Contrator shall instell the Systemn Software in accordance with thé Documentation,
Appendix D (Performance Specifications), the RCV Design Specifieations (as to ranked-choice voting
elementy of the System), and Appendix A {(Acceptance Test Plan and Acceptance Criteria). The foregoing
software licerise for the System Software is somenmes collecuvaly teferred o as the “License” -~

hereinafter.

Contractor agrees that in the event it cotpletely and generally ceases io provide °
maintenance and support for the System Software, and there is no successor in interest by merger, - .
operation of law, assignment, purchase, or otherwise, it will provide City, without tharge, one (1) copy of
the then-current Source Code for all of the System Software (ncluding Upgrades) and all supporting
Documentation for the System Software then operating and installed. Pursuzant to this section, City shall
. have a personsl, nonexclusive, and noniransferable limited license to use the Source Code solely and
exclusively for performing Coniractor’s maintenance cbligations nnder this Agreement, for complying
with the Open Code Review pursuant to Section 5(A)(9), and for no other purpose whatsoever,

: In frtherance of its obligations as stated above, Contracfor has placed a copy of the
Souree Code for the System Software which scrresponds to the most current version of the System
- Software (including Upgrades) in escrow with an independent escrow agent for the benefit of the
Celifornia Secrstary of State pursuant to a separate escrow agreement. Contractor shall on or before fall
execution of this Agresment name the City as a beneficiary of such esctow agreement. Contractor will
maintain and pay fees associated with the esérow agreement (or a substantially similar substinte
agreoment of whith City is a beneficiary) i place for the entire term of this Agreement. Confractor
agrees to update materials on deposit with the eserow agent prompﬂy npon. its release of any Upgrade
such that the Source Code is maintained as corresponding to the version of the ‘System Software
{including Upgrades) in use by the City. Contractor shall provide City Yvith an acknowledgment that City
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has been nau;ed asa benéﬁciary of such escrow agreement which will iInclude the name of the escrow
agent and will bave such acknowledgment renewed each year this Agreement is in effect,

() Interpretation of the Specifications. The City hereby acknowledges that the |

. Performanoe Specifications will provide the basis for the RCV Design Specifications, and that the RCV
Desigh Specifications will, upon acceptance by the City, supersede the Performance Specifications as to

* the ranked choice voting elements of the System and provide the basis for the programming, installatiots,
integration and testing of the ranked chofce voting elements of fhe System. The Perforinance '
Specifications shall contime to be applicable to the extent of elements of the System other than the
ranked choiée voting elements of the System. :

(3) Interpretive Differences. In the event City and Contractor differ in their
interpretations of the Performance Specifications, RCV Design Specifications, or Acceptance Tests, the
City’s Teasonzble interpretation {provided the sarnie is consistent with this Agreement) shall prevail
provided, however, that the City’s determination shall not be binding upon or establish a presuraption
before, any coutt oT governmental body adjudicating any dispute between the City arid Contractor, and
provided further that the Contractor’s remedies shall £61 in any way be impaired by the City's
determination. Tn the event of any conflict between any provisions of fhe Documentation and the RCV
Design Specifications or Acceplance Criteria, the provisions of the RCV Design Specifications or
Acceptance Criteria shail prevail _ : .

{4) Software and Firmware Wairanty?’"Frﬁm January 1, 2008 through Decemiber 31,

2008, and for all subsequent years covéred imder this Agreement in which the City pays, in full each year

from January 1, 2009, the applicable Software Maintenance Fee specified in Appendix C (Deliverables),
Contractor warrants that the System Sofiware will, for the term of this Agreement (the “"Warranty

Period™), perform jn accordance with the then-cutrent operating Documentation for the Systemn Software -

and Firmware and Appendix A (Acceptance Test Plan and Acceptance Criteria) and {as fo ranked choice
voting elements of the System) the RCY Design Specifications during the term of the Warranty Period,
provided that: (a) the City foes not, and does not permit any party other than Contractor o, modify,
change or alter any of the Sysiem Software, Firmware (as defined herein below), or Upgrades except s
authorized by Contractor; (b) the City does not, and does not permit any party other than Confractor to

modify, change ot alter the Hardware on'which the Syster Software, Firmware or Software Upgrades - -

are installed, except as aithorized in writing by Contractor in each instance; or (c) the error or defect is
not cansed by City, its agents, servanis, employees or contractors, ’

. (5) Software Upgrades. Upgrades shall be governed by the Hoense terms set forth on,.
 Appendix E, whether or not nstalled by City. Upgrades will be provided to City atno additional cost
" provided City has paid Coniractor in full each year during the ferm of this Agreement {he Software
Maintenance Fee stated in Appendix C. ' _ -

(6) Firmvare License, The Dardware imcorporates software and logic which constitutes
intellectual property rights owmed by Contractor (“Fiomware”). Confractor hereby grants to the City a.
non-exclusive and non-iransferable Jimited Hoense to use the Firnware, related Documentation, and suy
Firmware upgrade solely with and exclusively for the operation of the Hardware for the express purpose
of allowing the citizens of San Prancisco to vote as contemplated by this Agreement and by the license
terms set forth on Appendix E. The City shall not, and shall not permit any third party to, reverse
engineer, disassemble, decorpile, decipher or analyze the Firmware in whole and/or in part, except a3
expressly, and only to the extent, anthorized by this Agreement. Unless expressly requized to do soby 2
sritten amendinent to this Agreement signed by Conirector, Contractor has nio obligation (express ot ‘
implied) to modify or update the Ficrmware to mest any future reqiirements, legal or otherwise. From
time {o time, Contractor in iis sole discretion, may release improvements 1o the Firmware which add,-
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Notwithstanding the foregoing or aything to the confrary contaied in this Agreement, title for each
comnponent of the Hardware or System Software shall pass fo the City upon the initial delivery to the Jocation
designated by the Cily: : :

4-3.  Security Inferest
. The City hereby grants Confractor s first and prior prrchase money security inferest in the Hardware -
and System Software and fn. amy additions or accessions thereto and in any proceeds (inclnding but not
limited to aceounts receivables) thereof as security for all of the City’s obligations herennder, which security
interest shall commence upon the initial delivery of any itern of Hardware or System Software and terminate
vpon full payment thereforé in accordance with this Agreement, Upon request of Contractor, and fo the extent:
the City is permitted to'do so under applicable law, the City shall immediately execute any instraiment or
document reasonably deemed necessary by Contractor fo perfest or enfotce such.security interest,

5. System Software and Hardvware; License and Warranty
A System _Soffware '

< (1) Softwar'e License. Subjeet to the'terms and conditions of this Agreement, and in
consideration for full payment of the software Ycense fee set forth in Appendix C-2, Confracior hereby
grants 1o City upon the express license terms set forth in Appendix E, a nonexclusive and nonfransferable
limited license to use the System Software only in connection with use of the Hardware for preparing for,
conducting, and voting in elections in the jurisdiction of the City pursiant to this Agreement. Contrastor
hereby represents and warraiits that it has tifle to and/or the authorify to grant the License for System
Software to City, Contractor shall install the System Software in accordance with the Documentation,
Appendix D (Performance Specifications), the RCV Design Specifications (as to ranked-cheice voting
elements of the System), and Appendix A, (Acceptance Test Plan and Acceptance Criteria). The foregoing
software licerise for the Systern Software is sometimes collectively referred to as the “License” °
hereinatfter. . '

Contractor agrees that in the event it completely and generally ceases toprovide ~ .
maintenance and support for the System Software, and there is no successor in interest by merger,
operation of law, assignment, purchase, or otherwise; it will provide City, without tharge, one (1) copy of
the then-cutrent Source Code for all of the System Software (including Upjgrades) and 4l supporting
Documentation for the System Software then operating and installed. Pursuant to this section, City shall
have a personal, nonexclusive, and nontransferable limited Keense fo use the Source Code solsly and
exclusively for performing Contractor’s maintenance obligations under this Agreement, for complying
with the Open Code Review pursuant to Seotion 5{A)(9), and for no other purpose whatsoever,

: In furtherance of its obligations as stated above, Confractor has, placed acopyofthe
Soutee Code for the System Software which corresponds to the most current version of the System
Software (including Upgrades) in escrow with an independent eserow agent for the benefit of the
California Secretary of State pursuant fo a separate escrow agreement. Contractor shall on or before full
- execution of this Agreement name the City as a beneficiary of such escrow agreement. Contractor will
maintain and pay fees associated with the estrow agresment (or 8 subsfantiaily similar substitute
agreement of which City is a beneficiary) in place for the entire term of this Agreement. Copfractor
agrees to update materials on deposit with the escrow agent prompily npon.its release of any Upgrade
such that the Source Code is maintained as ¢arresponding to the version of the ‘System Software
(including Upgrades) in use by the City. Contractor shall provide City Wwith an acknowledgment that City
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has been nam.cd as-a henefioiary of such escrow agreement which will inchude the name of the escrow
agent and will bave such acknowledgment renewed each year this Agreement is in effect.

(2) Interpretation of the Specifications. The City hereby acknowledges that the |
Performance Specifications will provide the basis for the RCV Design Specifications, and that the RCY
Design Specifications will, upon acceptance by the City, supersede the Performance Specifications as to
- the ranked choice voting elements of the System and provide the basis fer the programming, installation,
integration and festing of the ranked choice voting elements of the Syster. The Performance
Specifications shall continve fo be applicable to the extent of clements of the System other than the
ranked choice voting elements of the System. ' :

) (3) Interpretive Differences. In the event City and Contractor differ in their
interpretations of the Perfortnance Specifications, RCV Design Specifications, or Acceptance Tests, the
City"s reasonable interpretation {provided the same is consistent with this Agreemerit) shall prevail
provided, however, that the City’s determination shall not be binding upon or establish a presumption

" befors, any court or governmental body adjndicating any’ dispute between the City and Contractor, and
provided farther that the Contractor’s remedies shall not in any way be impaired by the City’s

determination, In the event of any conflict between any provisions.of the Dosumentation and the RCV

Design Specifications or Acceptance Criteria, the pravisions of the RCV Design Specifications or
Acceptance Criteria shall prevail. ) o - :

_ (4) Software and Firmware Warranty. From January 1, 2008 through Deceraber 31,
2008, and for all subsequent years covéred under this Agreement in which the City pays, in full each year
from Jaonary 1, 2009, the applicable Software Maintenance Fee specified in Appendix C (Deliverables),
Conteactor warrants that the System Sofiware will, for the texm of this Agreement (the “Warranty

Period”), perform in accordance with the then-cwrrent operating Documentation for the System Sofiware -

and Firmware and Appendix A (Acceptance Test Plan and Acceptanoe Criteria) and (as to ranked choice
voting elements of the System) the RCV Design Specifications during the term of the Warranty Period,
provided that: (a) the City does not, and does not permit any party other than Contractor fo, modify,
change or alter any of the System Software, Firmware (as defined herein below), or Upgrades except as
authorized by Contractor; (b) the City does not, and does not permit any party other than Confractor fo
modify, change or alter the Hardware on 'which the System Software, Fictaware or Software Upgrades
are installed, except as authorized in writing by Contractor in each instavce; or (¢} the error or defect is
not caused by City, its egents, servants, employees or contractors, )

. (5) Boftware Upgrades. Upgrades shall be governed by the Hoense terms set forth on..
Appendix E, whether or not installed by City. Upgrades will be provided to City atno additional cost
" provided City has paid Contractor in fill each year duting the term of this Agreement the Software
Maintenance Fee stated in Appendix C. ) o -

(6) Firmware License, The Hardware incorporates software and logic which constituies
intellectual property rights owned by Contractor (“Firmware”). Contractor hereby grants to the City a
non-exelusive and non-transferable limited license to use the Firmware, related Documentation, and sny
Firmware upgrade solely with and exclusively for the operation of the Hardware for the express putpose
of allowing the citizens of San Prancisco to vote as contemplated by this Agtesment and by the license
termis set forth on Appendix E, The City shall not, and shall not permit any third party to, reverse
engineer, disassemble, decompile, decipher or analyze the Firmware in whole and/or in patt, except a3
expressty, and only to the extent, authorized by this Agreement. Unless expressly required fo do so by a
written amendinent to this Agreement signed by Contractor, Contractor has no obligation (express or
implied) to modify or update the Firmware to meet any future requirements, legal or otherwise. From
fitne to time, Contractor in iis sole discretion, may release improvements 1o the Firmware which add,
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change or.enhance the fimctionality of the Firmware, or contain programs not included at the fims of the
execution of this Agreement, which Contractor makes generally available to its customers {(“Tirmware

_ Upgrades”). Firinwars Upgrades shall be governed by this' Agreement and the license terms sei forth on
Appendix B whether or not installed by the City, Firmware Upgrades will be provided fo City at no
additional cost provided City has paid Contractor, in full each year during the term of this Agreement, the
Maimtenance Fee as stated in Appendix C attached hereto. :

(7) Additional Software Services. In the event the City requests, during the tenm of this
" Agreemert, software development services which Contractor is not obligated to provide under the terms
of this Agreetnent, but which were requested by the City in the RFP pursuent to which this Agreement is

entered into, Contractor will provide fhose services at Coritractor’s accounting cost plus a profit of fifteen
j2 i :

percent {15%) of Contractors accounting costs. Contracior and City shall enter info an arpendmerit to this
Agreement in a¢cordance with Section 52 stating the services fo be provided by, the compensation” -~
payable te Contractor and fhat such compensation is conditioned wpon meeting the acceptance testing
and/or performance criferia provided in the smendment. Ju no event shail Contractor be obligated to
undextake or perform any services which Contractor determmines, in Contractor’s sole discretion, not to be
commercially, or technically feasible. All property developed during performance of such services shall
‘constitute a Development Intellectual Property Right (as defined in Section 57) owned solely by
Contractor and licensed to the City under the terms of this Agreement, If during the term of this
Agreement {including the options to extend), Contractar enters into an agreement with another entity for
sale or liconsing without substantial modification of the product developed in performing such services
for the City, end Contracior receives payment under that agreement, Coptractor shall pay to the City a
one-time payrhent equal to forty pereent (40%) of the amouuts charged to the City for such services,

(8) Open Source Code. Not withstanding Sections'4-1 and 53 of this Agresment:

. {a) In the event that disclosed or open source code becomes a requirement of California
1aw or the California Secretary of State promulgates a rule or regulation requiring voting systen vendors
in the state of California to provide disclesure of their source code or fo provide open source code,
Contracter will comply with the law or any rule or rogulation promulgated by the California Secretary of
State. : : : - .

() In the event that the California Secretary of State cartifies any voting swtém for use
in California that is Hcensed under a disclosed or open sovree code Hoense, Contractot shall disclose its
source code or submit an application for federal certification of a disclosed or open sovace code voting

system within one (1) year. -
® Cpen Code Review,

(2) Atamutually agreed ime in the future, Contractor shall proviée the Sowce Code foa
third Party expert retained by the City who has experience in voting system techmology (the “Expert”) to

" ponduct areview of the Source Code at the City*s expense. Priof io conducting any such review, the City *

shall reqiire the Expert to execute a confidentiality and non-disclosure agreement reasonably acceptable
to Contractor 2id the City. The Source Code shall at all times be held in a secure location exclusively
within the control of the City. Access to the Source Code will be limited to the Expert and to employees
of the Cily having & need to know who are bound by the confidentiality provisiong in Section 22 of this
Agreement. Access to the Source Code shall be restrieted, with a detailed record by person, time and date
kept documenting all access to the Soutee Code. All viewing, testing and analysis of the Source Cods
shall take place in a room free of any ¢lecironic recording device, camera, cell phone, PDA or similar
recording mstrament. The only persons in the room at the time of Souree Code review shall be the
Pxpert, Tepresentatives designated by Contractor, end employees of the City having a need to know. The
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review of the Source Code shall be for the sole limited purpose of assessing whether the Source Cade
contains material security deficiencies or malicions code designed to interfore with the operation of the -
Software, For purpose of this Section SA(9), a security deficiency shall be deerned to be “material”
whete such deficiency creates a significant and realistic threat of election tampering, ymanthorized access
to the System, or the inability of the System to fully tabulate all votes cast, in the context of an actual

electton.

) (b) Upon completion of any such 1eview, the City shall require the Bxpert to provide a
report summarizing the Bxpert’s conclusions as to the existence of any material security deficiencies in
the Source Code or the existence of aiy malicious code which would interfere with the operation of the
‘Software (the “Report”). Prior to completing the final Report, the City shall yequire the Expert to provide
2 draft of the Report to Contracior and the City. Contractor shall, within ten (10) days of receipt of the
draft report, advise the Bxpert in writing of any errors, nconsistensies, or misunderstandings in the-

"Report and provide s copy of this written response to the City. The City shall require the Expert to
consider all comments of Contractor in good faith and correst any exrors, inconsistencies or
ynisunderstandings described by Comtractor. Thereafter, the City shall requirs the Expertto release the
$nal Report to the City. The City shall make the final Report public.” If the final Report disoloses any
smsterial security deficiencies in the Soutce Code, of any malicions code which would affect the operation
of the Sofiware, Contractor shall take corrective action and shall bear all costs associated with correcting
the maferial security deficiencies. “The parties acknowledge that any changes to the Source Code will
need to be submitted to federal and stats authorities far certification, and that Contractor has to control

over the certification process or the length of time required for certification, Confractor shali nse |

reasonable efforts fo make such corrections and submit the sarme for certification as soon as possible. In .

the event that such cerfification is not obtaimed in time for the next election, Contractor shall follow the
contingency plan set forth in Section XTI of Appendix G (Support Maintenance Sexvices), including
paying all costs associated +with a rpanusl count if such a count is necessary. '

. {c) Eachtime Coﬁtﬁctor zkes material changes to its software, the Cily reserves the
right to reguire an additionel review of Contractors Source Code under the termes required under Section

5.A.9.8) and (b).

(d) Contractor will provide all non-proprietary relevant system s;ieciﬁcations and -
product infofifiation for display on the Department’s website: = " 7

B.  Hardware

(1) Hardware “itle/Anthority. Coniractor represents and warrants that it has title fo
amd/or the suthority to convey to-City good and marketable title to the Hardware. Subjectfo the tepms
and conditions of this Agreement, and in congideration for the payments to be meade, Contractor shall
convey to City good and ‘marketzble title to the Hardware, free and clear of all liens, claims and

- encumbrances other than as stated in this Agreement. Confractor shall provide to City an elecironic copy
of operating instructions, usex manuals and training materials for the Hardware at the time stated in
Appendix B (Tmplementation Plan), which City may reproduce, all of which constitute confidential
“Fnformation” pursuant to Section 22 hereof. ' -

(2) Bardware Warranty
: (®).  Subject to the limitations listed in Section 5B.(2)(v) herein, and
upon full paymient sach yeat of the term of this Agreement of the Maintenance Fee (as described

in Appendix C), Contractor shall repair and provide maintenance services for the Hardware
during the term of this Agreement, as described in Appendix G, so that the Hardware is
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" change or enhance the fimctionality of the Firmware, or contain programs not included at the time of the
execution of this Agreement, which Contractor mskes generally available to its sustomers (“Firmware
Upgrades”). Firioware Upgrades shafl be géverned by this' Agteement and the license terms set forth on
Appendix B whether or not installed by fthe City. Firmware Upgrades will be provided fo ‘City at no
additional ¢ost provided City has paid Contractor, in fisll sach year during the term of t’ms Agreoment, the
Maintensmee Fee as stated in Appendix C attached hereto.

D Adxhtwnal Software Servzces In the event the City requests, during the term of this
Agrcemeat software development setvices which Contractor is not obli gated to provide under the terms -
of this Agreement, but which were requested by the City in the R¥P pursuant fo which this Agrcement is
entered into, Contractor will provide those services at Contractor’s acconnting cost plas a profit of fiftean

pereent (15%) of Contractor’s accounting costs, Contractor and City shall entér into an amendment to this

Agreement in a¢cordance with Section 52 stating the services to be provided by, the compensation
payable to Contractot and fthat such compensation is conditioned upon meeting the accepiance testing
and/or pesformance criteria provided in the smendment. Innio event shall Contractor be obligated to
undertaks or perform any services which Confractor determmines, in Contractor’s sole diseretion, not fo be
commercially or technically feasible. All property developed ducing petformance of such services shall
constitute a Development Intellectual Property Right {as defined in Section 57) owned solely by

- Contractor and licensed to the City under the tferms of this Agreernent, If during the term of this

Agrecment (including the options to extend), Contractar enters into an agreement with another ent\ty for

sale or licensing withont substantial modification of the product de\reloped in performing such services
for the City, end Contractor receives payment under that agreement, Contractor shall pay to the City a3
one-time payiiient equal to forty petcent (40%) of the amounts chmgedto the City for such services,

(8) Open Source Code, Not withstanding-Sections 4~1 and 53 of this Agreement:

. {2) Tn the event that disclosed or opey source code becomes a rcquuemcnt of California
law or the California Secrefary of State promulgates a rule or regulation requiring voting system vendors
in the state of California fo provide disclosure of their sotirce code or to provide open source code,

Contractar will comply with the law or any rule or regulation promuigated by the California Secretary of

" State,

(b) In the event that the California Secretary of State certifies any voting systc}n for use
m California that is Heensed under a disclosed or open source code Hcense; Contractor shall disclose its
source ¢ode or submit an application for federal certxﬁcaﬁon of a disclosed or open source code votmg

system within ome (1) year.
(9) Open Code Review,

(8) Atamutually agreed time in the future, Contractor shall provide the Source Code foa
third party expert retained by the City who has experience in voting system techmology {the “Expcrt”) io

~ sonduct areview of the Source Code at the City’s expense. Priof to conducting any such review, the City -

 shall require the Expert to execute a confidentiality and non-disclosure agreement reasonably acceptable
to Contractor and the City. The Source Code shall at all times bé held in a secure location exclusively -
within the control of the City. Access to the Source Code will bs limited to the Expert and to employees
of the City having & need to know who are bound by the confidentiality provisions in Section 22 of this
Agreement. Access to the Source Code shall be restricted, with a detailed record by person, time and date
kept documenting all access to the Sontee Code, All viewing, testing and analysis of the Source Code
shall take place in a room free of eny ¢lectronic recording device, camera, cell phone, FDA or similar
recording instrument. The only persons in the room at the time of Source Code review shall be the
Expert, ropresentatives designated by Contractor, and employees of the City having a need to know, The
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review of the Source Code shall be for the sole limited purpose of assessing whether the Scurce Cade
contains material security deficiencies or malicious code designed to interfere with the operation of the
Software. For purpose of this Section SA(S), 2 secusity deficiency shall be desrned to be “material”
whete such deficiency creates a significant and realistic threat of election tampering, mauthotized access
to the System, or the inabilify of the System to fully tabulate all votes cast, i the context of an actnal
electon. _ oL '

) () Upon completion of any such review, the City shall require the Expert to provide 2
report SuMmMarizing the Bxpert’s conclusions as to the existence of any matexial security deficiencies in
fhe Source Code or the existence of anry malicious code which would interfere with the operation of the

=

-Software (the “Repoit”). Prior 10 completing the final Report, the City shall reqizire the Bxpet to provide

a draft of the Report to Contracior end the City. Contractor shall, within fen (10) days of receipt of the

draft report, advise the Bxpertin writing of aily exfors, mconsistencies, or misunderstandingsinthe = "7
Report and provide a copy of this written response to the City, The City shiall require the Expert to

consider all commments of Contractor in good faith and correct any exrors, inconsistencies or :
misundersiandings described by Contractor, Thereafter, the City shall require the Expert 10 release the
final Report to the City. “The City shall make the final Report public. If the final Report discloses any
material secumity Jeficiencies in the Source Code, or any_malicious cods which would affect the operation
of the Sofiware, Contractor chall take corrective action and shall bear all costs associated with correcting
fhe material secuzity deficiencies. The parties acknowledge that any changes fo the Source Code will

nieed to be sybmitted to federal and state authorities o certification, and that Contractor has no control
over the certification progess or the Tength of fime required for cortification, Comtractor shallwse .~ .
reasonable efforts fo make such cotrections and submit the same for certification as soon as possible. In '
the event fhat such certification 45 Tiot.obtained in time for the next elettion, Contractor shall follow the
coptingency plan set forth Section XTI of Appendix G (Support Maintenance Services), mcluding
paying all costs associated with a roanusl count if such a count is necessaty.

(¢} Each time Contractor makes material changes to its software, the City reserves the
right to require an additional raview of Contractor's Source Code under the ferms required ymder Section

5.A9.2) and (B).

{d) Confractor will provide all ion-proprictary relevant system slieciﬁcaﬁons and
product information for display on the Department's websile.

B. Hardware

(1) Haxdware Title/Antbority. Contractor represents and warrants that it has title to
smd/or fhe suthority to convey to City good and marketable tifle to the Hardware. Subjectto the terms
and conditions of this Agreesoent, and in congideration for the payments fo be made, Contractor shall
convey to City good and narketable title to the Hardware, free and clear of a1l liens, claims and

- epcumbrances ofher than s stated in this Agresment. Confractor shall provide to City an electronic copy
of operating instructions; user manuals and fraining materials for the Hardware at the time stated in
Appendix B (Implcmentation Plan), which City may reproduce, all of which constitute confidential

“Tnformation” pursuant to Section 22 hereofl
(2) Hardware ‘Warranty
: (@), Subjectto the limiations lited in Section 5B-2)®) herein, and
upon fult payndent each yeat of the term of this Agreement of the Maintenance Fee (as described

in Appendix C), Contractor shall repair and provide raintenance services for the Hardware
during the term of this Agreement, a3 described in Appendix G, so that the Hardware is
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maintained in good ordex so as to perform o accordance with the specifications set forth in the
Documentation for the Hardware and Appendix A {Acceptance Test Plan and Acceptance’
Criteria) , free of any Frror, Defect or Mealfimction, - , .

b)  Limdtations

L Notwithstanding any othet terms or provisions of this
Agréement, Contractor s not obligated to repair or replace,
and Contracior’s warranty cobligations under this Section 5B(2)
.~ shall not be applicable to, any of the following:
e — 1 paper, security seals, batteries (other than o
o ‘intemnal baferies on DRE voting units), or other
consumable paris or supplies, o
: - b products which have been repaired or
altered by persons other than Contractor and other than .
those expressly approved in writing by Contractor,
_ ¢. ' products from which the serial numbers
have been removed, defaced or changed by City or petsons
. under the City’s control, .
T e e 8 products damaged while in use byor
~inthe control of the City as a resnlt 6f accident, disaster,
. theR, vandalism, neglect, abuse, use of any product for a
purposs other than the purpose for which it is designed or
use notin accerdance with Doctmentation farnished by
Contractor, -
e produsts which have begn subjected to
physical, mechanical or elestrical stress or alteration or any
" conversion by persons other than those expressly approved
in writing by Contractor, R o
f. products used by any persoh other than
City's employees or persons under Clity's direct supervision
including without limitation the voting public,™ - -
) (3 City’s Remedy. Provided Contractor timely performs Contractor’s warrany
obligations under this Agreement, City’s exclusive temedy and Contractor's enfire liability for breach
of the limited warranty of Section 5B(2), will be replacement of defective components during the -
. ferm of this Agreement in accordance with this Section 58(2). This subsection 5B(2) is not intended
to impair or limit Contractor’s indemnification obligation under Sections 21 or 24 of this
Agreement., o ' .

(49 Warranty Disclaimer

Contractor disclaims all othey warranties, efther €Xpress or implied, not expressly and specifically
set forth herein inclnding, withont Hmitation, the implied warranties of fitness for a particnlar
purpose and merchantability. '

. ) Availability of Replacement Parts N
Contractor shall mesintain spére parts for each itemn of Hardware ﬂnoughout the term of this
Agreement pursuant to the terms of Appendix G (Support Maintenance Services) attached hereto,
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(6) System Warranty

Confractor watrants that, 3uring the term of this Agreement the System will meet or exceed the
. functional requirements set forth in Appendix A (Acoeptance Test Plan and Acceptance Criterla) and
Appendix D (Performance Specifications), the RCV Design Specifications, and the Docurnentation.

C. System Certification *

(1) The City acknowledges and agrees that ({) for the Hardware and System Sofiware fo
be used in an election, components of the Hardware and System SoRtware will require cerfification by the
Secretary of State of Califomiz; (i) that certification by the Election Assistance Comimission and -
National Association of State Election Directors, as well as possibly other governraental and quasi-
governmental agencies, may be required to achieye certification by the California Secretary of State; and
(iii) the time required by any eertifying agency to process the application for ceriification is not within the
control of Contractor. The City agrees that Confractox shall ot be i defaulf of this Agreement, and shall
have no Hebility under this Agreernent, for any faiture of Contractor to achicve any required certification’
within auy date or time period set forth in this Agreement (including, witbont limitation, Appendix B) or -
for any delay in any snbsequent Jeadline resulting from the certification delay where such delay is not
due to the failure of Contractor to pursue 2 timely application for certification with reasonable care and
diligence. Where the required certification is delayed for reasons other than Contractor’s failure to timely
puxsue such application for eriification with reasonsble ¢are and diligence, the dates set forth in Hfis -
Agrectnent (inclnding, without fimitation, the dates and Critical Milestones set forth in Appendix B) shall .
be extended by the same period of time as is atiributable to the delay in achieving cextification. Without
Timitation of the foregoing, failure fo timely achieve certificafion where Confractor bas pursued the
application for certification with reasonable care and diligence shall not constituie an Event of Defaul
under Section 94 of this Agresment, nor shall Confractor be subject 1o the Liquidated Damage provisions-
of Section 20 of the Agresment by reason of such delay in achieving cerfification. )

"(2) Contractor attests that it submitfed a complete application for Federal certification,
including use of the System for RCY elections, o a certified Independent Testing Autherity (ITA) on
Angust 22, 2007. Contractor shall provide City with a cepy of this application by Decembet 1, 2007,

(3) ¥ Contractor fails to obtain all niecessary Federal and State certifications and---
approvals of the system for use 4 RCV elections i fime for the November 2008 election, Conteactor
shall follow the contingency plan it develops as required by Section X of Appendix G #nd pay for all
costs associated with fhis contingency plan as required by the same section. .

6. Acceptance Procedure
A, RCVDesign Specifications

Contractor shall deliver the RCV Design Specifications to City in accordance with Appendix B
(Implementation Plan). If the City believes that the RCV Design Specifications do not fulfill the )
Performance Specifications, the City shalt provide Contracior with 2 detailed and specific witten
.summary clearly stating each failure of the RCY Design Specifications to capture the Performance
Specifications. Except to the extent the City ¢learty and specifically objects to cach failure of the RCY
Design Specifications o comply with the Performance Specificatiops in writing within fourteen (14) -

- calendar days of the date of ts receipt of the Design Specification from Contractor, the City willbe . .
deerned 1o have accepted the. same. After receipt from the City of a timely written hotice speci fically
stating each failure of the Design Specification to comply with the Performance Specifications,
Contrrctor shall within twenty (20) busmess days from receipt &f written notice from the City comreet the
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maintained in good order 80 as to perform n accordance with the specifications set forth i the
Docomentation for the Hardwate and Appendix A {Acceptence Test Plan and Acceptance
Criteria) , free of any Error, Defect or Malfunction, .

(b)  Limitations

1 Notwithstanding any othet ferms or provisions of this
Agréement, Coniractor is not obligated fo repair or replace,
and Contractor’s warranty obligations under this Section 5B(2)
shall nat be applicable to, any of the following:
e . a, paper, securify seals, batteries (other than
- infernal balteries on DRE voting units),-or other -
consumable parts or supplies, i
- b produets which have been repaired o
altered by persons other than Contractor and other than
those expressly approved in writing by Contractor,
¢ ' products from which the serial mumbers
have been removed, defaced or changed by City or pefsons
under the City’s control, ) ‘
: & products damaged Whils ifi use by or
.inthe control of the City as aresult of accident; disaster,

. thef, vandalism, neglect, abuse, use of any product fora
purpose other than the purpose for which it is designed or
use not in acoordance with Documentation furnished by
Contractor, ' :

e, - products which bhave been subjected to-
physical, mechanical or electrical stress or alteration or any
" conversion by persons other than those expressly approved
i writing by Contmactor, ‘
. g products used by any person other than
City's employees or persons under City's direct supervision
Including without limitation the voting public. .

_ (3 City’s Remedy. Provided Contractor timely performs Gontractor’s warranty

obligations under this Agresment, City’s exolusive remedy and Contractor's entire ability for breach

of the limited wamranty of Section SB(2), will be seplacement of defective components during the -

. term of this Agreement in accordance with this Section SB(2). This subsection 5B(2) is not intended
to impair or limit Confractor’s indemnification obligation under Sections 21 or 24 of this
Agreement. - . :

(4) Warranty Disclaimer

Contractor disclatms all other warranties, either express or implied, not expressly and specifically
set forth herein inclnding, without Bmitation, the impled warranties of fitness for a particular
purpose and mexchantability, ’

) Availability of Replacement Parts
" Contractor shall tasintain spare parts for each ifem of Hardware throughout the term of this
- Agreement pursuant to the terms of Appendix G (Support Maintenance Services) attached hereto.
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(6) - System Warranty

Contracior watrants that, during the torm of this Agreement the Systom will Teet or excecd the
. fimctional requirements set forth in Appendix A (Acceptance Test Plan and Acceptance Criteria) and
Appendix D (Pecformance Specifications), the RCV Design Specifications, and the Documentation.

C. System Certification -

(1) The City acknowledges and agrees that (i) for the Hardware and System Software fo
be used in an election, components of the Hardware and System Software will require certification by the
Secretery of Stats of California; (if) that certification by the Election Assistanse Corurnission and-- -
National Association of State Election Direotors, as well 2 possibly other governmental and quasi-
governmetal agenoies, may be required fo achieve cerfification by the California Secretary of State; end
(1if) the time required by any certifying agency to process the application for cexfification is not within the
control of Contractor, The City agrees that Contractor shall not be in default of this Agréement, and shall
have ho Nability vnder this Agreement, for any failure of Contractor to achieve amy required ceriification
within any date or titme period set forth in this Agrecment (including, without limitation, Appendix B) or
for any delay in any subsequent deadline resulting from the certification delay where such delay is not
Gus o the failure of Contractor to pursue a timely application for certification with reasonable care and .

difigence, Where the required certification is delayed forreasons other than Confractor’s failure to timely. |

pursue such application for certification with reasonable care and diligence, the dates set forth in this -

Agreement (inchuding, without limitation, the dates- and Critical Milestones set forth in Appendix B) shall

be extended by the same period of fime as is attributable to the delay in achieving certification. Without
Timmitation of the foregping, failure to timely achieve certification where Confractor has pursued the . .
application for certification with reasonable carc and Aligence shall not constitute an Event of Default

under Section 9A of this Agresment, nor: shafl Contractor be subjeot to the Liquidated Damage provisions-

of Section 29 of the Agreement by reason of such delay in achieving certification.

@) _Cont:ractor attests that it subnritted 2 complete application for Rederal cmﬁﬂcaﬁdn,
including use of the System for RCV elections, to & certified Independent Testing Autherity (ITA) on
August 22, 2007. Contractor shall provide City with a copy of this application by December 1, 2007,

(3) If Coniractor fails to obtain a!l necessary Federal and State cerfifications and
approvals of fhe system foruse in RCY elections in time for the November 2008 election, Confractor

shall follow ths contingency plan it develops as required by Section X[ of Appendix G #nd pay forall .

costs agsociated with this contingency plan as required by the same seotion.
é. Acceptance Procedure
A, RCV Design Specifications

Contractor shall deliver the RCV Design Specifications to City in accordance with Appendix B
(Tmplementation Plan). If the City believes that the RCY Design Specifications do not fulfill the )
Performance Specifications, the City shall provide Contractor with a detailed and specific written
summaty clearly stating each failure of the RCY Design Specifications to capture the Performance
_ Specifications. Bxeept to the extent the City ¢learly and specifically objects to each faihre of the RCV

Design Specifications 1o comply with the Performance Specificatiops in writing within fourteen (14)

- calendar days of the date of its receipt of the Design Specification from Contractor, the City willbe . .
deemed to have accepted the same. After receipt from the City of 2 timely written hiotice specifically
stating each failare of the Design Speeification to comply with the Performance Specifications,
Conftractor shall within fwenty (20) business days.from receipt of Written notice from the City correct the
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failures stated by the City and submit revised RCV Design Speeifications to the City. If the Contractor .
does not corysct the fatlures(s) stated in the City’s imely written notiee of the failire of the RCV Design.
Specifications to comply with the Performance Specifications, within such twcnty (20) business day
penacl1 such failure shall constitute an Evmt of Default,

B.  Hardware Acceptancs,
"Hard'ware shall achieve abceptancé by the C:ty in accordaﬁcc with the foﬂov'_rx'ng:

Within ten (10) days of Coniractor’s wiitten notice to City that it has perforined acccptancc
{esting of the Hardware and that the Hatdware satisfies the Acceptance Tests, City shall either () notify

Contractor in writing of its Acceptance of the Hardware or (i) notify Contractor in writing by delivery of .

a Defect Notice of its rejection of the Hardware stating with specificity the failure of the Hardware in
question to comply with the Acceptance Tests, If City fails o deliver to Cantractor a Defect Notice
within such ten (10) day penod the Hardvrare shall be deemed accepted by the City.

C. - Seftware Acceptance,

The System Scﬂ:ware s'hall achieve acceptance by the City in sccordance with the foﬂomg
. before delivery to thc City:’

‘Within ten {10) days of Cont*actofs ritten notice fo City that it has perfonncd accsptance
testing of System Software and that the System Software satisfies the Acceptance Tests, City shall either
(@) notify Contractor of its Acceptanice of the Systera Software or (i) notify Contractor in writing by
delivery of a Defect Notice of its rejection of the System Software stating with specificity the failure of
the Systemt Software in question to comply with the Accoptance Tests, X City fails to deliverto
Contractor a Defect Notice within such ten (10) day period, the, Sysiem Sofcware shall be deemed
~acccpted by the City. .

D. Final Acceptance of S}!stéx.ﬁ. ﬁpon () System passing the 'Accept;mce Tests, (b)

Coniractor's delivery of the Documentation for the System te City as provided in Section 7 below, and (¢}

" upon cerhification by the Department o the San Francisco Board of Supervisors that the officisl statement
of votes cast in the June, 2008 eloctions are complete and accuraté, City shall, within three (3) days
thereafter, notify Contractor of its Acceptance of the System or the System's failure to achieve
Acceptance, If City fails to notify Contrastor in writing clearly and specifically stating the failure of the
System to achieve Final Acceptance within three (3) days after the last o ocour of such events, Final’

* Acceptance will be deemed to have ocourred. Xf following Final Acceptance (f) a legal action is instituted .

challenging the results of the June 3, 2008 election, and (ii) such action results in 4 final judgment of a
cowrt of competent jurisdiction holding that the System did not properly record and tabulate votes in such
election, Contractor shall (a) be lable for Liquidated Damages in accordance with Section 29(C)(3) of”
this Agreement, and (b} refinid to City.promptly upon demand-amounts paid by City to Contractor upon
Final Acceptance for the Hardware and System Software (the “Final Acceptance Payment™). In such
event, Contractor shall be afforded a period of thirty (30) days after notice purspant to Section 9(A)(H) to
rempedy the failure of the System to properly record and tabulate votes, Upon Coniractor remedying
failure of {he System to properly tabulate votes within such thirty (30) day period or later provided the
Agreement is not sooner termmated by the City, City shall rehuzn the Final Acccptance Payment to .

"Confractor;
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7. Documentation Delivery

Contractor shall deliver one (1) electronic copy {capable of hard copy reprodustion by City) of
the completed Doonmentation for the System, inchuding for all Systerd Software and Hardware, in
accordance with the Appendices B (Toplementation Plan) and G (Suppert and Maintenance Services).
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) untit City
teceives the completed Documentation. The City may make such number of copies of the Docuraent as i§
required for City to conduct an eletion. The City shail furnish Docurnentation only to authorized persons

acting under the dhrection of the City in the conduct of an election.

8 = ~ Term and Te:;minaﬁonl’l‘erminaﬁun for Convenience
A, Trplementation Plan. The Tenplementation Plan is set forfhin Appendix B
(fmplementation Plan)., o - ' ]

’ 3. - Delays. Toprevent slippage in the completion of the project, Confractor agrees
that if such skippage occurs dne fo the fault of Contractor and not dne to an Excusable Delay (as defined
‘herejn Section 56), it will assign additional qualified personnel to the project.

' fi,  Timeofthe Essence. The parties agree that time is of the essence, and that the
System will be developed and implemented in accordance with the Implementation Plan. Notwithstanding
the foregoing, Confractor shall not be esponsible for delays not caused by Contractor or due o atiy
Exouseble Delay. . ’ ‘ '

" . 4d,  Criticel Milestones. Contractor acknowledges and understends that the

Tmplementation Plan conf2ins Critical Milestones which xmst be attained by the dates listed in Appendix
B-1 (Crifical Milestones) in order to make the System available for nse in the election of Febrnary 2008
and subsequent eleotions covered undes this Agreemment. I the event Confractor fails to achieve a Critical
Milestons by the date set forfh on Appendix B-1, and does not ure such failure within the cure period
stated in Section {A)(G), the City may fmpose Liguidated Damages in accordance with Séction 29 of this

Agreemeit, —

B. Progress Reports, Coniractor shafl pfovide City weekly wiitfen statns repbrts advisng
the City of its progress, which reports will be delivered not later than three (3) days following the week o
which it Telates. For purposes of this paragraph, 2 woek shall mean Sunday fhrongh ‘Saturday.

- C. Termination for Cause. e the event Contractor comumits an Bvent of Defantt (as .
defined in Section S(A), this Agreement may be terpinated. Termination will be effective afler ten {19
days written notice 10 Contractor. No new work will be undertaken afier the date of receipt of eny notice
of termination. In the event of such termination, Contractor shall be paid amounts required to be paid
. under this Agreementup to the date of termination. However, City may offset against such amounts due
"to Coniractor any Liguidated Damages and other direct damages which City will ingur by reason of
Contractor’s default and which City is permittsd to recover undér this Agreement. Exceptas otherwise
stated m Seotion 29 of this Agreement, such offset ¥ 1 riot constitute a waiver of any ofber remedies
available to City nnder this Agreement. .

D, Termiyation for Convenience, City may terminate this Agreement for City's
onvenience and without canse at any time by giving Coniractor thirty (30) Gays prior wriften notice of
such termination. In the event of such fermipation, City shall pay Contractor (1) those amounts owed to
Contractor under this Agrecmaent up to the date of termination, and (i) those cXpensEs reasonably
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failures stated by the City and submit revised RCV Design Specifications fo the City. If the Contractor
does not correct the failures(s) stated i the City’s timely written nofice of the failure of the RCV Design
Specifications to comply with the Performance Specifications, within such tweniy (20) business day
period, such failure shall constitute an Bvent of Default. : . : .-

B. Hardware Acceptance.
- "Hardware shall achieve acceptance by the C1tyin accordance with the following: -

Within ten (10} days of Contractor's written notice to City that it has performed aceeptance
testing of the Hardware and that the Hardware satisfies the Acceptance Tests, City shall either (i) notify
Contractor in writing of its Acceptance of the Hardware or (i) notify Contractor in writing by delivery of
2 Defect Notice of its rejection of the Hardware stating with specificity the failure of the Hardware in

question fo comply with the Acceptance Tests. If City fils to deliver to Coniractor a Defect Notice
within stich ten (10) day period, the Hardware shall be deemned accepted by the City.

C. Software Acceptance.

_ . The System Software shall achieve 'éccc};tancc by the Cify in accordance with the following
. before delivery to the City: ’

Within ten (10} days of Contractor’s written notice to City that it has performed acceptance
testing of System Software and that the System Software satisfies the Acceptance Tests, City shall either
() notify Contractor of its Acosptance of the Systera Software or (if) notify Confractor in writing by
delivery of a Defect Notice of its rejection of the System Sofiware stating with specificity the faflore of
the System Software in question to comply with the Acceptance Tests, I City fails 1o deliverto  °
Contractor 2 Defect Notice within such fen (10) day period, the System Software shall be deemed
accepted by the City. ' S ' .

D. Final Acceptance of System. Upon () System passing the Acceptance Tests, o)
Contractor's delivery of the Documentation for the System to City as provided in Section 7 below, and (¢}
" upon certification by the Department to the San Francisco Board of Stpervisors that the official statement
of votes cast in the Jime, 2008 elections ere complete and accuraté, City shall, within three (3) days
- . thereafier, notify Contractor of its Acceptance of the System or the System's failure to achieve
Acceptance, I City fails to notify Contractor in writing clearly and specifically sfating the failure of the
System to achicve Final Acceptance within fhree (3) days after the last to occur of such events, Final

Acceptance will be deemed fo have ocourred, If following Final Acteptance (i) a Jegal action is instituted

challenging the results of the June 3, 2008 election, and (i3} such action results in 4 final judgment ofa
court of competent jurisdiction holding that the Systern did not properly record and tabulate votes in such
election, Contractor shall {a) be liable for Liquidated Damages in accordance with Section 29(C}(3) of”
this Agreement, and (b) refund to City. prosaptly upon demand-amounts paid by City to Contractor upon
Final Acceptaice for the Hardware and System Software (the “Final Acceptance Payment”™). Jn such
event, Contractor shall be afforded a period of thirty (30) days after notice pursuant to Section 9A)G) to
remedy the failure of the System to properly record and tabulate votes, Upcn Confractor remedying
failure of the System fo properly tabulate votes within such thitty (30) day period or later provided the
Agreement is not sooner terminated by the City, City shall return the Final Acceptance Payment fo .

"Contractor; )
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7. Docmmentation Delivery

Corttractor shall deliver one (1) electronic copy (capable of hard copy reprodustion by Cityy of

" the completed Documentation for the System, including for all Systern Software and Hardware, in
acoordance witt the Appendices B (froplementation Plan) and G (Suppert and Maintenance Services).
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) until City
teceives the completed Documentation. The City roay make such number of copies of the Docuraent as is
required for City to conduct an elettion. The City shall furnish Dogumentation only to authorized persons
acting under the direction of the City in the conduot of an election. S

B Term and Terminaﬁéhfl‘érminaﬁun for _C'onvenience

A. Imﬁlem.enizﬁqn Plan, The Impleﬁxeutaﬁox; Plan is set forth in Appendix B
{fraplementation Plan). - . : A

i Delays. Tb prevent slippage in the completion of the proj éct, Contractor agrees
that if such slippage occurs due fo the fault of Contractor and not due to an Excuszble Delay (as defined
hergin Section 56), it will assign additional qualified personnel o the praject.

' ' i, Time of the Essence. The parties agree that time is of the essence, and that the
System will be developed and implemented in accordance with the Tmplementation Plan, Notwithstanding
the foregoing, Confractor shall notbe responsible for delays not caused by Contracior or due {o any
Excusable Delay. ) : '

' * . 4 Critical Milestones. Contractor acknowledges and understands that the
Tmplementation Plan contains Critical Milestones which must be attained by the dates Tisted in Appendix
- B-1 (Critical Milestones) in order to make the System zvailable for use in'the election of Febraary 2008
‘and subsequent elections covered under this Agreement. In the event Contractor fails to achieve a Critical
Milestone by the date set forth on Appendix B-1, and does not cure such failure within the oure period
stated in Section 9(A)G), the Clty may impose Liquidated Damages in accordancs with Section 29 of this

‘Agreemment,

B. . Progress Reports, Contmctor ghall provide’.City weekly written stains repbrts advising
the City of its progress, which reports will be delivered not later than fhree (3) days following the weck to
which it elates. For purposes of this paragraph, a week shall mean Sunday throngh Saturday.

C. Termination for Cause. Fu the event Contractor commits an Event of Default (as .
defined in Section S¢A)), this Agresment may be terminated. Termination will be effective afier ten (10)
days written notice t6 Contractor. No new work will be undertaken after the date of receipt of any notice
of termination. In the event of such termination, Contractor shali be paid amounts required fo be-paid
vnder this Agreement up to the date of termingtion. However, City may offset against such amounts due
to Contractor any Lignidated Damages and other direct damages which City will incur by reason of
Contractor’s default and which City is permitied to recover undeér this Agreement, Except as otherwise
stated in Section 29 of this Agresment, snch offset will not constitute a waiver of any other remedies
available to City under this Agreement. - ,

D, Termination for Convenience, City tnay terminate this Agreement for City's .
convenience and without cause at amy time by giving Coniractor thirty (30) days prior writien notice of
such termination. Tn the event of such termmipation, Cify shall pay Contractor (f) those amounts owed fo
Contractor under this Agrecment up to the date of termination, and (i) those expenses reasonably

City/Couaty San Fm}lcisgu Purch;sa Agroetaent 12/5/07 i3

oo m————— s b re




. incurred by Contractor after receipt of notice of termination. Contractor shall cease Work on receipt of
potice of termination. Post-termination employee salaries, post-fermaination administrative expenses, or
any ofher cost not reasonably incured after notice, of termination will not be paid by the City. This

~ section shall not prevent Contracior from recovering costs necessarily incurred in discontinuing further

wotk undet the contract affer receipt of the fermination notice. '

E. ° Obligations wpor Termination. Upon termination of this Agresment, Conirastor shall
subrrit an invoice to City for amounts payable by the City under Section 8D, for which Comtractor has not
-previously been compensated, Upon approval and payment of this invoice by City, City shall have no )
further payment obligations to Contractor provided, howevet, that any cause of action Contractor may
have against City under this Agreement (for breach of coniradt or otherwise) shall not be jmpaired by
such imvoice or payment, . ’ o : ‘
. ‘¥,  Survival. This section and the following sections of this Agreement shall sutvive .
termination or expiration of this Agreement: 4-3, 10D, 13, 16, 17, 19 through 22, 24, 25, 26, 47 through
51,54, 56,57, 58 and 59, ' , '

G Defanit by City. Contractor may ferminate this Agreement by written notice to the City
if: '
when due.

o City £ails to comply with any. term or provision of this Agreement {other than -
faiture to make payment), and does not cure such failure within thirty (30) days of written niotics from

Contractor of such longer time as agreed upon by City and Contractor as needed by City fo oure provided

City begins such cure within the initial thisty (30) day period.. -

~ H. Contracfor’s Remedies. Coptractor’s - termination rights under fris  Agreement
(including, without limitation, Contractor’s termination rights tnder this Section 8) are in addition o and
not in lien of all othér remedies available to Contractor mder this Agreement, at law, equity or otherwise,

alt of which remedies are reserved and each, of which may be exercised simulianeously or in the '

ahternafive. Withont limitation to the foregoing, Comtractor may elect in lien of ferminating this
Agreement in accordance with this Séction 8, to suspend Coniractor’s performance undet this Agreement
(without waiver of Contractor’s fermination right) upon a breach of this Agreement by City, in which case
such suspension may remain in sffect until the first to ovowr of (i) cure by the City of such breach or (i)
termination of this Agresment by Contractor after expiration of the cure.period (if any) afforded City
nnider this Agreement. In the event of a suspension by Contractor, all scheduled dates and milestones of
this Agreement shall Be extended by a period of time equal o the duration of the suspension.

9, - :DEfauIt; .RemﬂdieSL

A, Baoh of the following shall constitute an event of default (“Event of Def;aulf?) under this
Agreement: S : .

L Contractor is in breach of any of the following Sections of this Agreement: 16

. (Fals Claims), 22 (Confidential Information), 23 (Insurance), 24-1 (Performance Bonds), 33
(Assignment), 53 (Compliance with Laws), 53-1 {Califormie Secretary of State Compliance), of 54
(Private Iuformation), and Confractor fails to (2} commence to diligently attempt fo cure ‘breach upon -
Contiactor receiving notice of such breach, and (b) cure such breach within ten (10) days of Contractor
receiving nofice of such breach or such longer time a5 agreed upon by City and Coniractor as needed by

" Contractor fo cure provided Contractor begins such cure within the initial ten (10) day period.

\
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ii. Contractor fails or refiges 10 perform or observe any term, coverant or condition
contained in this Agreement {other than as set forth in Section 9(A)({) ebove), and such default continues
for a‘period of thirty {30) days after receipt of written notioe thereof from City to Coniractor or such
longer time as agreed vpon by City and Coniractor 48 needed by Contracior to cure provided Coutractor
begins such cure within the initial ten (10) day pericd. . .

. i, Contractor does not correct the faitures of the RCV Design Specifications o'
comply with the Performance Specifications within twepty (20).business days of receipt of written notice
from the City as requized vnder Section 6.A or such longer time as agreed upon by City and Copfractor a8
needed by Contractor to cure provided Confractor begins such cure within the initial twenty {20) day
period. , o - e '

—iv.  Contraclor does not correct the m@_teﬁa} security or malicious code problems
identified by the third party reviewer and doss not comply with the contingency plan a8 required under
Section 5.A.9. ’ ’

v, Contrector {A) is generally not paying its debis as they become due, (B) files, or
consents by answer or.otherwise o the filing against it of, a petition for relief or teorganization or
arrangement or any other petition in bankruptey or. for liguidation or to take advantage of any bankrupicy,
nsolvency or other debtors’ relief law of any jurisdiction, (C) roakes an assipmment for the benefit of ifs
creditors, (D) consents o the appointment of a custodian, receiver, trustes or other officer with similer
powers of Contractor or of any substantial part of Contractor's property or (B) takes action for fhe purpose
of eny of the foregolng. s ' -

vii A courtor government authority enters an order (A) appointing a cusiodian,
receiver, trustee or other officer with similar powers with respect fo Contractor or-with respect to any
substantial part of Coniractor's property, (B) constituting an order for Telicf or approving a petition for
relief of reorganization or arrangement o any other petition in bankruptoy of for liguidation or to take

. advantage of any bankrupicy, insolvency or ofher debiors' retief law of any jurisdiction or (C) ordering
. the dissolution, winding-np or liquidation of Contractor.

- o= " 4,  Contractor fails to meet any Critical Milestone stated.on Appendix B-1; provided -
however, in the casé of Critical Milestones #3 and #4 only, i Contractor does not cure such faitore within
thirty (30) days of Contrastor Teceiving written notics from the City or such longer time as agreed upor:
by City and Contractor 28 nesded by Contractor to cure provided Contractor begins such cure within {he
mstial fhirty (30 day period. | ST o

B. On and aficr any Event of Default, which is not cured within the time periods stated in
Section 5{A) above, City shall have the Tight to exercise its legal and equitable remedies, including,
wifkiout Hmitation, the right to ternzinate fhis Agreement or to seek specific performance of all or any part
of fhis Agreement. In addition, City shll have the right (butno obligation) to eure (or cause to be cured)
on behalf of Contractor any Event of Default; Contractor shall pay to City on demand all costsand  °
expenses reasonably aud necessatily inourred by City in effecting such cure, with initerest thereon from
the date of incurrence at the maximum rate then permitted by Jaw. City shall have the right to offset from
any amounts dug to Contractar under this Agreement or any other agreement between City 2nd Contractot
all damages, losses, costs or eXpenses imourred by City as a result of such Event of Default and any
Tiquidated damages due from Contractor pursuant to the tecms of this Agreement or any other ‘agreement.

C. All remedies proﬁded for in this Agreement may be exercised individually or in

opmhhaﬁoh with any other remedy svailable hereunder or pnder applicable Jaws, rules and regulations.
The exercise of any remedy shall not preclude or in any way be deemned to waive any other remedy.
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. incurred by Coniractor after receipt of notice of termination. Contractor shall cease Work o réceipt of
notice of terminafion. Post-termination employee salaries, post-fermination administrative €xpenses, of
amy other cost not reasonably incurmred after notice, of termination will not be paid by the City. This
seotion. shall not prevent Contractor from recovering costs necessarily incurred in discontinuing further
work under the contract after receipt of the termination notice.

E. Obligafions wpon Termuination, Upon termination of this Agresment, Contractor shall
submit an invoice to City for atnounts payable by the City under Section 8D, for which Comtractor has not
previously been compensated. Upon approval and payment of this invoice by City, City shalt have po -
fusther payment obligations to Confractor provided, however, that any cause of action Contractor may
have against City under this Agreement (for breach of coniract or otherwise) shall not be fmpaired by
such invoice or payment. ~ - . ) ’

. ¥, Survival. This seofion and the following sections of this Agreement shell survive -
termination or expiration of this Agreement; 4-3, 10D, 13, 16,17, 19 through 22, 24, 25, 26, 47 through
51, 54, 56, 57, 58 and 59, : ’

G. Defaudt by City, Contractor may terminate this Agreement by written notice fo the City
it - - _ .
‘ i Cityfails to pay any sunrowing to Contractor within thirty (30) days of the date
when dne. ’ :
failure to make payment), and does not cure such failure within thirly (30) days of written notice from

Contractor o such longer time as agreed upen by City and Confractor as needed by Cify fo cure provided
City begins such cure within the initial thirty (30) day périod..

- H. " Contractor’s Remedies. Contractor’s tcimjnatjoﬁ rights umder ﬂns Agreemenf
{including, without limitation, Contractor’s termination rights nnder this Section 8) are in addition to and

not in Hen of all othér remedies available to Contractor nnder this Agreement, at law, equity or otherwise,

all of which remedies are reserved and each of which may be exercised simultaneously or in the
alternative, Without limitation to the foregoing, Contractor may elect in Hen of terminating this
Apgreement in accordance with this Section 8, to suspend Confractor’s petformance under this Agreement
(without waiver of Contractor’s temination right) upon a breach of this Agreernent by City, in which cage

. such suspension may remain in effect until the first o ovcur of (i) cure by the City of such breach or (i) . -

termination of this Agreement by Contractor affer expiration of the cure.period Gf any) afforded City
under this Agreement. In the' event of a suspension by Contractor, all scheduled dates and milestones of
this Agreement shall be exten ded by a period of time equal fo the duration of the suspension.

g, - | bafaﬁlt; Remedies.

A.  Each of the following shall constitute an event of default (“Event of Def‘ault’.,’) tmder this
Agreement: o ;

i Contractor is in breach of any of the following Sections of this Agreement: 16
(False Claims), 22 (Confidential Information), 23 (fnsurance), 24-1 (Performance Bonds), 33
(Assignment), 53 (Compliance with Laws), 53-1 (Califomia Secretary of State CompHance), or 54
(Private Information), and Contractor fails to (2) commence to diligently aitempt to cure breach upon
Contractor receiving notice of such breach, and (b) cure such breach within ten (10) days of Contractor
receiving notice of such breach or sueh longer time as agreed upon by City and Ceniractor as needed by -
Contractor o cure provided Coniractor begins such cure within the initial ten (10) day period.

. C e ) .
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#.  Contractor fails orrefuses 10 perform or observe any term, govenant or condition
contained in this Agreement (other than as set forth in Section 9(A)(3) above), and such default continues
for a period of thirty (30) days after receipt of waitten notice fhereof from City to Confractor ar such
{onger time as agreed upon by City and Coniractor as needed by Contractor to cure provided Contractor
. ‘begins such cure within the initiat ten (10) day period, '

§i.  Contractor does not cortect the faitures of the RCV Design Specifications to:
comply with the Performance Specifications within twenty (20).business days of reoeipt of wiitten notice
from the City as required wnder Section 6.A or such Tonger time a5 agreed upon by City and Contractor as
needed by Contracior to cure provided Contractor begins such cure within the initial twenty (20) day
period.. ST X e - -

. v Contractor does not correct the material segurity or malicious code problems
identified by the third party reviewer and doss not comply with the contingency plan as required uader
Section 5.A.9. . ) ’

v Coniractor (A) is generally not paying ifs debts as they becoms due, (B) files, or
consents by answer or.otherwise fo the fiting ageinst it of, a petition for relief or reotganization or
arrangement or any other petition in bankruptey o for liquidation or to take advantage of any bankrupicy,
insolvency or other debiors’ relief law of amy jurisdiction, (C) makes an assigoment for the benefit of its *
creditors, (D) consents to the appointment of & custodian, receiver, trustes or other officer with similar
powers of Contractor or of any substantial part of Contractor's property or (®) takes action for the purpose
of any of the foregoing. - ,

v i . A courtor government authozity enters an order (A) appointing a custodian,
receives, trustee or other officer with similar powers with respect to Confractor ot-with respeci to any
gubstantial part of Contractor's property, (B) constituting an otder for relief or approving a petifion for -
reHef of reorganization or arrangemment or any ofher petition in bankruptey of for liguidation or to take
advantage of any bazkruptey, insolvency or other debiors' relief law of any jurisdiction o (C)ordering -~
" the dissolution, winding-np or liquidation of Contractor. . ,

: ‘ vij,  Contactor fails to meet sy Critical Milestone stated on Appendix B-1; provided .
however, in the casé of Critical Miléstones #3 and #4 only, if Contractor does not cure such faiture within
thirty (30) days of Contracior receiving written notice from the City or such longer time as agreed upon
by City and Contractor a8 needed by Contractor to cure provided Contractor beging such cvre within the
initial thirty (30) day period. : .

B. On and afier any Event of Defautt, which is not cured within the thme periods stated in -
Section 9(A) above, City shall have the right to exercise its legal and equitable remedies, ncluding,
withiout limitation, the cight to torrinate this Agreement orto seck specific performance of all or any pact
of this Agreement. I addition, City shall have the right (but no obligation) to cure (or cause to be cured)
on behalf of Contractor any Event of Default; Contractor shall pay to City on demand all costs end
expenses Teasonably and necessarily incurred by City in effecting such cure, with interest thereon from
the date of incucrence at the maximum rate then penitted by law. City ghall have the right fo offset from -
any amounts due to Contractar under this Agreement ot any other agrecment between City and Confractor
211 damages, losses, costs or SXpenses incurred by City as aresult of such Event of Default and any
Tiguidated darnages dne from Contractor pursvant to the fermas of this Agreement or amy other agreement.

.G All rexmedies provided for in thig Agreement may be exercised individually or in

_ cpmbinaﬁon'with any other remedy dvaileble hereunder or nnder applicable laws, rules and regulations.
The exercise of any remedy shall not preciude or in any way be deerned to waive any other remedy.
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10.  Paymenis

Al Fixed Price. In consideration for the services rendered under this Agreement and for fhe
Tights in the Hardware and System Software granted hereunder, the City shall pay to Costractor the
amount set forth in Appendix C (Deliverables) in accordance yith the Payment Schedule attached hereto -
and fully incorporated herein as Appendix F (Payment Schedule). In no event shall the amount of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and

25/100 Dollars ($12,650,233.25). Compensation shail be due and payable within thirty days of the date. .

of Conftactor’s invoice. All payments from City to Contractor shall be made via wiré fransfer in
sccordance with written wire fnstructions provided by the Cogtractor.

B. Payment Does Not ImplyAcceptance of Work. -The granting of airy payment by City, -

or the receipt thereof by Contrastor, shall in 1o way lessen the responsibility of Contractor to conform to
the requirements of this Agreement. ' ' ' .

c System Trade-In- . _ i
(13 Ona five (5) year straight-line depreciation schedule, from the date of the Effective Date,

Coniractor will allow City the option of trading in components of the-System , in exchange for the latest
versior of certified Hardware and Software, developed or releaséd by Contractor, at the cturent market
price. The City may, at its sole discretion, exercise this option prior to the expiration of the five (5) year
period, ‘ i e

Year Depreciated % | Credit%
2009 .- | 20% . ] 80%
2010 40% 60%
2011 60% 40%
2012 80% 20%
2013 100% . 0%

(2) Befeotive on the dato that the City notifies Contractor fhat it il excreis this option,
Contractor shall provide City with priotity of delivery over all other sales made by the Contractor afier
the City provides such notice. . . ’ .

: D. Taxes, Péjrmcm of aﬁy taxes, including posséssory intefest taxes and California sales
and use taxes, levied upon or as 4 result of this Agreentent, or the goods or services delivered putsvant
hereto, shall be the obligation of Contractor, :

Contractor recognizes and undetstands that this Agreement may create a “possessory interest” for
properiy tax purposes. Generally, such a possessory interest is not created unless the Agreemsent entitles
the Contractor to possessioh, occtipancy, or use of City property for private gain. If'such a POSSESSOrY,
interest is created, thenthe following shall apphy: ©

(1) Contractor, on behalf of itself and any pemntte.d successors and assigns, recognizes and
understands that Contractor, and any permitted successors and essigns, may be subject to real property-tax
* assessménts on the possessory futerest;

. (2) Contractor, on behalf of itself and any permitted successors and assigns, recognizes and,

understands that the creation, extension, renewal, or assigrirment of fhis Agreement may result i a
“change in ownership” for purposes of real propesty taxes, and therefore may resilt in a revalnation of
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any possessory interest created by fhis Agresment. Contractor accordingly agrees on behalf of ifself and
its permitted successors and assigns to report on behalf of fhe Cify to the County Assestor the mformation
required by Revenue and Taxation Code section 480.5, as amended from time to time, and any successor
provision. ' :

(3) Contracter, on behalf of $tself and any permitted sueoessors and assigns, recoghizes and
understands that other events also may cause a vhange of ownership of the possessory interest and result
in the revaluation of the pdssessory interest, (sce .., Rev, & Tax, Code section 64, as amended from
time to time), Contractor sncordingly agrees on behalf of itself and its permitted successors and assigos |
to report any change in ownership fo the County Assessor, the State Board of Equalization or other public
agency as required by law. BRI I o

(4) Conttactor further agrees fo provide such other information as may be requested by the City to
enable the City to comply with any reporting requirements for possessory interests that ate itmposed by
applicable law. .

11,  City Responsibilities

A, . CityRepresentative. City will make availeble to Contracfor 2 qualiﬁed project managez. .

who will }Je authorized o make binding decisions for the City regarding this Agreement and will
promptly! o ' .
41 review all specifications; techuical materials and other documents submitted by
Contracior, request necessary corrections, and approve such documents; :

@)  providerequested City information and data and assume Tesponsibility on the
adequacy of the same; ] T . y
(i)  advise Contractor of City’s requirements; and

(iv)  upon request proyida access to City’s staff, facility and hardware.

>

12. . Coutractor Staffing andSuppor{Semm

A.  Project Manager. Conﬁ*actqf shall designato a Project Manager in accordance with the
requirements of Appendix G (Suppori and Majntenance Services). e

. Confractor shall use its reasonable efforts to maintain the same Project Manager it
Acoeptance of the System. However, if Contractor necds to Teplace its Project Manager, it shall endeaver
to provide City with writtent notice thereof at least 45 days prior to the date the Project Manager is fo be

. Teplaced, Notwithstanding the foregoing, Contractor may appoint temporazy Project Managers in
comnection with shert term. unavailability, sick leave, ot reasonable vacations, provided that Contractor
gives City reasonable notification thereof in advance.

_ City may require Confractor to replacs iis Project Manager, by giving Contractor
notifcation thereof and Cify’s objective reasons therefore. Upon receipt of such notice, Contractor shatl
make reasonable efforts to replace the Project Manager as 500D 28 reasonably possible, provided that
Contractor shall notbe required to remove personnel from other ongoing projects. Contractor shall not be
obligated to remove any Project Manager if such removal would in the reasonable opinion of Contractor
violate appliceble Iaw or subject Contractor fo liability. .
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10, Péymeﬁts

Al Fixed Price. Tn consideration for the services rendered wnder this Agreement and for the
Tights in the Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule attached hereto
and fully incorporated herein as Appendix ¥ (Payment Schedule). Tn no event shall the amoumt of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
25/100 Dollars (812,650,233.25). Compensation shall be due and payable within thirty days of the date.
of Contrastor’s invoice. All payments from City to Contractor shall be made via wire fransfer in )
accordance with written wire instructions provided by the Contracior. '

"B. Payment Does Not Iinply Acceptance of Work. . The granting of any payment by City,
or the receipt thereof by Contractor, shall in o way lessen the Tesponsibility of Contractor to conform to
the requirements of this Agreement. : ' .

C. System Trade-In- - . , ’ :

(1) Ona five (5) year straight-line depreciation schedule, from the date of the Effective Date,
Contractor will alow City the option of trading in components of the System , in exchange for the latest
version of certified Hardware and Software, developed or released by Contractor, at the clnrent market
price. The City may, at its sole discretion, exercise this option prior to the expiration of the five (5) year.. ...

pertod, ‘ : , B

Year - Depreciated % Credit %
2009 . 120% .| 80%
2010 40% 60%
2011 60% 140%
2012 80% 20%
2013 100%. 0%

(2) Bffective on the date that the City notifies Contractor that it will excrcisé this option,
Contractor shall provide City with priotity of delivery over all other sales made by the Contractor after
* the City provides such notice. . : .

D. Taxes. Payment of any taxes, inclading possessory interest taxes and California sales
and nse taxes, levied upon or as a result of this Agreement, or the goods or services delivered pursuant
hereto, shail be the obligation of Confractor, )

Contractor recognizes and indetstands that this Agreement may oreate a “possessory interest” for
property tax purposes. Generally, such a possessory interest s not created unless the Agreement entitles -
the Contractor to possession, occupanicy, or use of City property for private gain. I such a possessory
interest is created, then the following shall apply: .

(1) Contractor, on behalf of itself and any pen:mttcd successors and assighs, recognizes and
uvnderstands that Contractor, and any permitied successors and assigns, may be subject to real property iax
- assessménts on the possessory interest; - .

(2) Contractor, on behalf of itself and any permitted successors and assigns, recognizes and

mnderstands that the crestion, exiension, renewal, or ass ignment of this Agreement may result inr a
“change in ownexship” for purposes of real property taxes, and thetefore may restlt in a revaluation of
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any possessory interest created by this Agreement. Coniractor accordingly agrees on behalf ofitself and
its permuitted successors and assigns to report on behalf of the City to the County Assessor the mformation
required by Revenne and Taxation Cods section 430.5, 2 amended from fime to time, and auy successor
provision. ' ’

(3) Contractar, on behalf of itself and any permitted sucoessors and assigns, recognizes and
mderstands that other events also may cause a change of ownership of the possessory interest and result
in the revaluation of the possessory interest, (ses e.g., Rev, & Tax. Code section 84, as amended from
time to time). Contractor accordingly agrees on behalf of itself and its pernmitied successors and assigns
to report any change in ownership o the County Assessor, the State Board of Equalization or ofher public
agency as required by law, - L

(4)' Conts':'ac_:tor further agre.w 1o provide such other information as may be requested by the City to
enable the City to comply with any reporting requirements for possessory irterests that are imposed by
applicable law." .

11, City Responsibilities

A,  CityRepresentative, City will make available to Contractor a qualified project manager
who wilt be authorized to make binding decisions for the City regarding this Agreerment and will
promptly:’ : : : S )
@ review all specifications; technical materials and other documents submitted by
Contracior, request necessary corrections, and approve such docursents;

(i)  providerequested City information and data aud assume resbonsibilﬁy on the
adequacy of the same; . T . .
(@) advise Contractor of City’s requirements; and

(iv)  upon request provide access t6 City’s staff, facility aud hardware,

12.  Contractor Staffing and Support Serviees
A, Project Man:iger. Contractor shall designate 8 Project Manager in aceordance with the
requirements of Appendix G (Support and Mainfenance Services). R

. Contractor shall use its reasonable efforts to maintain the same Project Manager uatil
- Acceptance of the System. However, if Contractor needs to replace its Project Manager, it shall endeavor
 to provide City with written notice thereof at least 45 days prior to the date the Project Manager is fo be
. replaced. Notwithstanding the foregoing, Contractor may sppoint temporary Project Managets in
comnettion with short texm nnavailability, sick leave, or reasonable vacations, provided that Contractor
gives City reasonable ndfification thereof in advance. .

. City may require Contractor fo replace its Project Manager, by giving Contractor
notification thereof and City’s objective reasons therefore. Upon receipt of such notice, Contractor shall
make reasonable efforts to replace the Project Manager as soon as reasonably possible, provided that |
Contractor shall not be required to remove persomuel from other ongoing projects. Contractor shall notbe
obligated fo remove any Project Manager if such removal would in the reasonable opinion of Confractor
violate applicable law or subject Contractor to liability. ' . '
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B. . Staffing. Work under this Agreement shall be performed only by competent parsontel
appropriately trained in technical skills to perform their duties under the supervision of, and (subject fo
sibcontrasting by Contractor pursuant to Section 32) in the employment of, Contractor. Contractor shall
comply with City's reasonable Tequests regarding assignment of personnel, but all personpel, inclading *
those assigned at City's request must be supervised by Contractor. The personnel of cach party, when on
the premises of the ofher, shell comply with the seourity and. other persormel regulations of the party on
whose premises such individual is located. . . :

C. System Matntenance. Contracior shall maintain the System in sccordance with .

*’ Appendix G (Support and Maintenance Servites).. On an election day through the term of the contract, -
Contractor shall provide thirty-three (33) field technicians to provide support, During each Election
Period (defined as the period commencing on the date logic and accuracy testing begins and endmg upon
certification of the election resnlts by the Department of Elections to the San Francisco Board of

- Stipervisors that the official statement of votes cast is-complete and accurate {the "Eléction Period")),
shrough the term of the contract, Contractor shall during Contractor’s normel business hours (excluding
weekends and holidays) respond to telephone requests for assistance within four (4) business hours and
use best efforts to remedy any Error, Defect or Malfunction within twenty-four (24) business hours. Onan -
election day through the term of the confract, Contractor shall use best efforts to respond to arequest for |
assistance by the City and use best efforts to remedy any Error, Defect or Malfunction within otie (1) hour
afier the request for assistance. ) . ,

13. City’s Data. L R
Any data ot other matetials furnished by the City for use by Contractor under this Agreement shall remain |
the sole propezty of the City and will be held i confidence in sccordance with Section 22 of this :
Agreemient. Such materials shall be retursied to City upon Acceptanoe of the Programs.

14.  Guaraneed Maximnm Costs

A, The City’s obligation hereunder shall not at any time exceed the amount certified by the
Coustroller for the purpose and period stated in such cerfification. Fn the event that the Controller fafls to
certify sufficient funds to meet the City’s obligation to make the next payment owed to Contractor imder
Appendix F (Payment Schedule) on or before a date which is fifteen (15) days before such payment is
due, Confractor may suspend Contractar’s performance under this Agreement pursuant fo Section 8(H).

B. Except asmay be provided by Cify ordinances goveriing emergency-conditions, the City
. and its employees and officers are not authorized to request Confractor to perform services or to provide

materials, equipment and supplies that would result in Contractor performing services or providing
‘materialy, equipment and supplies that are beyond the scope of the services, materials, equipment and
supplies agreed upon in this Agreement unless the agreement is amended in writing and approved as
required by law to authotize additional services, materials, equipment or supplies: The City is not required
to reimburse Contractor for services, materials, equipment or supplies that are provided by Contractor
which are beyond the scope of the services, materials, equipment and supplies agreed upon in this
contract and which Were not approved by & written amendment to the agreement having been lawfully

executed by the City.

C. The City and its employees and officers are not awthorized fo offer or promise fo
Contractor additional funding for this Agreement which would exceed the maximum amount of funding
provided for in-this Agresment for Contractor’s performance ymder this Agresment. Additional fimding
for this Agreement in excess of the maximum provided in this Agreement shall require lawiul approval
and certification by the Controller of the City and County of San Francisco. The City is not required to
honor any offered or promised additional fiméing for a contract which excesds the mazirum provided in
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this Agreement which reqoires Jz approval and certification of the Controtler when the lavful
approval and certification by the Controler hag not been obiained, -

D. The Controller is not awthorized fo make payments on any contract for which funds have
aot been cettified as available in the budget.or by supplemental appropriafion.

15. Invoice Format

Tnvoices furnished by Contractor under this Agreement must be in a form acceptable fo the
Controfier, and must include the Coniract Progress Payment Authorization number, All amounts paid by
City to Contractor shali be subject to audit by City. : .

Payment shall be made by, City to Coniractor at the addrées specified upon each invoice.

16.  Submitting False Claims; Monetaxy Penalties -
Pursuant io San Prancisco Administraiive Code section 21,35, any contractor, suhooniractor of )

consultant who submits 2 false claim shall be liable fo the City for three times the amount of demages
‘which the City sustains besause of the false claim. A contractor, subcontractor 0T consultant who subtnits
a false claim shall aiso be tiable to the City for the costs, including attorney's fees, of a civil action
brought to recover any of those penaltics or damages, and Toay be liable fo the Cf for a civil penalty of
up to $10,000 for each false claim. A contractor, siiboontractor or consultant will be decmed to have
cubmitied a false claim to the City if the contracior, subconiractor or consultent: (a) Knowingly presents

" or causes to be presented fo an offieer or eaployes of the City false claim or request for payment or )
epproval; (b) Knowingly makes, uses, or Gauses o be made orused a false.tecord or statement to geta.
false claira paid or approved by the City; (c) Conspiresto defrand the City by getting a false claim |
allowed or paid by the Cityy’ (d) Knowingly makes, uses, or camses o be made or used a false yegord of
statemnent to conceal, avoid, or dectease an obligation to pay ot fransmit rmoney or property o the City;
(¢) Isa beneficiary of an jpadvertent subrmission of 2 false claim fo the City, sub sequently discovers the
Falsity of the claim, and fails to disclose the false claim fo the City within 2 reasonable time after
discovery of the false claim. e . o :

i7. Disallowance .

In the event Contractor claims or receives payment from City for  service not required by this
Agreement, reivabursement for which is later disallowed by City or State of Catifornia or United States
Government, Contractor shall promptty refond the disallowed amount to City upon Gity's réquest. Atits
option, City may offset the ambunt disallowed from amy payment due or ¥o ‘become due to Contractor

under this Agreement or any other Agreement.
18, INTENTIONALLY OMITTED

19.  Responsibility for Furnished Equipment

City ghali notbe respbnsible for any demage t6 persons or property as & result of the use, misuse or -

faiture of any equipment used by Contractor, ot by any of its employees, even thongh such equipment be
furnished, reated or loaned to Confracter by City. The acceptance or USC of siich equipment by
Contractor or any of its employees means that Contractor acoepts full responsibility for and agrees fo
exonerate, indenmify, defend and save harmless City from and against any snd all claims for any damage
or injury of any type arising from the use, misuse of failnre of such equipment, whether such damage be
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B. . Staffing. Work under this Agreement shall be performed only by competent personnel
appropriately frained in technical skills to perform their duties under the supervision of, and (subject to
subconitacting by Contractor pursuant to Section 32) in the employment of, Coniractor, Contracior shall
comply with City's reasonable requests regarding assigntent of personnel, but all personnel, nchoding

-those assigned at City's request must be.supervised by Contractor. The personnel of each party, when on
the premisesof the other, shall comply with the security and. other personnel regulations of the party on
whose premises such individual is located. . )

S 57 System Maintenance. Contractor shall maintain the System in accordance with .

" Appendix G (Support and Mairmtenance Services),, On zn election day through the term of the contract, -
Contractor shall provide thirty-three (33) field technicians to provide support. During each Election ©
Period (defined as the petiod commencing on the date logic and accuracy testing begins and ending upon
certification of ths election resnlts by the Department of Blections fo the San Francigco Board of

-Supervisors that the official statement of votes cast is-complete and accurate (the "Election Pericd")),
through the term of the contract, Confractor shall duting Contractor’s normal business hours (excluding
weekends and holidays) respond to telephone requests for assistance within four (4) business hours and
use best efforts o remedy any Error, Defect or Malfunetion within twenty-four (24) business hours. Onan -
election day through the term of the contract, Coniractor shall use best efforts to respond fo arequest for *
assistance by the City 4ud vse best efforts o remedy any Exvor, Defect or Malfunction within oxe (1) hour
after the request for assistance, o ' )

13, City’s Data. ' 7 A ,

Any data or other maferials fmished by the City for uss by Contractor vnder this Agreement shall remain
the sole property of the City and will be held in confidence in acsordance with Section 22 of this -
Agreemiont, Such materials shall be refurned to-City upon Acceptance of the Prograrns.

14, Guaranteed Maximum Cost-s

A, The City’s obligation hereunder shall not at any Hime exceed the amount certified by the
Controfler for the purpose and period stated in such certification. Tn the event that the Controller fails to
certify sufficient funds fo meet the City’s obligation to make the next payment owed 1o Contractor under
Appendix F (Payment Schedule) on or before = date which is fifteen (15) days before such payment is
due, Contractor may suspend Contractor’s performance ynder this Agreement pursuant to Section 8(H).

B.  Exceptasmay be provided by City ordinances goveming emergency-conditions, the City .

and its employees and officers are not aufhorized to request Contractor t6 perform services or to provide
naterials, equipment and supplies that wonld result in Contractor pexforming services or providing
materials, equipment and supplies that are beyond the scope of the services, materials, equipment and
supplies agreed upon in this Agreement unless the agreeruent is amended in writing and approved as
required by law to anthorize additional services, materials, equipment or supplies. The City is not required
to refmburse Contractor for services, materials, equipment or supplies that are provided by Contractor
which are beyond the scope of the services, materials, equipment and supplies agreed upon in this
contract and which were not approved by a written amendment to the agresment having been lawfully
executed by the City, __— ' ‘ :

C, The City and its employees and officers are not authorized to offer or promise to
Contractor additional fuoding for this Agresment which would exceed the maximnm amount of funding
provided for in-this Agreement for Contractor’s performance wnder this Agreement. Additional fimding
for this Agreement in excess of the maximum provided in this Agreement shal) require lawful approval
and certification by the Controller of the City and County of San Francisco. The City is not required to
honor any offered or prorised additional funding for a contract which exceeds the maximum provided in

City/County San Frantisco Purehase Agrecment T2/587 18




fhis Agreement which requires lawful approval and certification of the Controfler when the fawful
approval and certification by the Controller hag not been obtained. -

D. The Controller is hot authorized to mékc payments on any gontract for which funds have
not been certified as available in the budget.or by supplemental appropriation.

15.  Imvoice Format

Invoices furnished by Coniractor under this. Agreement must be in a form acceptable to the
Controlier, and must include the Contract Progress Payment Authorization number, All amounts paid by
City to Comtractor shall be subject to audit by City. . ]

Payment shall be made by City to Contractor at the address specified upon each invoice.

16.  Submitting False Claims; Monetary Penalties

Pursuant to San Francisco Adminisirative Code section 21,35, eny contractor, subcontractor or ~
consultant who subruits a false claim shall be Habls fo the City for three times the amoiumt of damages

which the City sustains because of the false claim. A confracior, subcontractor or consultant who submits

"a false claim shall also be lable to the City for the costs, including attorney's fees, of 3 civil action
brought to recover any of those penalties or damages, and may be lable to the City-for a civil penalty of

- gp 16 $10,000 for each false claim. A confractor, stibcontractor or consultant will be deemed to have
suibmitfed a false claim to the City if the contractor, subcentractor or consultant: () Knowingly presents

" or causes fo be presented to an officer or employes of the City a false claim or request for paymentor =

approval; (b) Knowingly makes, uses, or causes 1o be made or used a false.record or statement to geta.
false claim paid or approved by the City; (¢} Conspires to defrand the City by gefting a false claim |
allowed or paid by the City;” () Knowingly makes, uses, or causes 10 be made or used a false record ot
statement to conceal, avoid, or decrease an obligation to pay of transmit money of propetty fo the City;
(e) Is a beneficiary of an inadvertent submission of a false claim to the City, subsequently discovers the
Talsity of the claim, and fails to disclose fhe false claim fo the City within 2 reasonable time afier
discovery of the false claim. - - . - T L. . o '

17. Disallovrance

In the event Confractor claims or receives payment from City for a service not required by this
Agreement, reimbursement for which is later disallowed by City or State of California or United States
Government, Contractor shall pronptly refond the disallowed amount to City upon City's request. Atits’
option, City may offset the amount disallowed from any payment due or to become due to Contractor
under this Agreement or any other Agresment.

18.  INTENTIONALLY OMITTED

19.  Responsibility for Furnished Bquipment

City shall not be responsible for a:iy damage o persons or properly as 2 resnlt of the use, misuse or .

failure of any equipment used by Contractor, ot by any of iis employees, even though such equipment be
furnished, rented or loaned to Contractor by City. The acceptance of use of sich equipment by
Contracior or any of its employees means that Contractor accepts full responsibility for and agrees to
exonerate, indermify, defend and save harmless City from and against any and all claims for any damage
or injury. of any type arising from the s, misuse or failure of such equipment, whether snch damage be
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1o Contractor, its employees, City cmploye.&e. or third parties, orto property belonging to any of the
above. ' . c

24, Independent Contractor; Payment of Taxes and Other Expenses

A Tndependent Confracfor. Confractor or any agent or employee of Contractor shall be
deerned at a1l times fo be an independent contractor and is wholly responsible for the maner in which it
‘performs the services and work requested by City under this Agreement. Contracfor or any agent or
- employee of Contracior shall nof have employes status with City, nor be entifled {0 participate n any
plans, arrangements, or distributions by City pertaining to or in comnection with any retirernent, health or
othet benefits that City may offer its employees. Confractor or any agent or employee of Confractor is

Hable for the acts and omissions of itself, its employees and its agents. Contractor shall be respousible for

~ all obligations and payments, whether imposed by federl, state or focal law, ihcluding, butnot limited to,
FICA, income iax withholdings, imemployment compensation, insuranee, and other similar -
responsibilities related to Confractor's performing services and work, or any agent or employee of
Contractor providing same. Nothing in this Agreement shall be construed as creating an employrnent or
agency relationship between City and Contractor or any agent or efmployee of Contractor. '

Any terms in this Agfe_ement referring to direction from City shall be construed as providing for
- direction as to policy and the result of Coniractor’s.work only, and not as to the means by which such 2
result is obtained;” Cify does not fetain the right to control the heans of the method by which Contractor

performs work under this Agreement.

B. Payment of Taxes and Gther Expenses. Should City, iu its discretion, or a relevant
taxing anthority such as the Internal Revenne Service or the State Employment Development Division, or
both, determine that an employee of Contractor is an employee of the City for purposes of coilection of
any employment taxes, the amounts payable under this Agreement shall be'reduced by amounis-equal fo
both the employee and employer portions of the tax due (and offsetting amy credits for amounts already
paid by Contractor which can be applied against this lisbility). Cify shall then forward those amounts to- .
the relevant faxing authority. ' o B

Should a relcvant taxing authority determine a Yability for past services performed by Contractor
for City, upon notification of such fact by Gity, Coniractor shall promptly remit such amount due or
arrange with City o bave the amount due withheld from future payments to Contractor under this
Agreement (agein, offsetting any amomnts already paid by Contractor which can be applied as a credit
against such Hability). o - .

A determination of employment statys pursuent fo the preceding two paragraphs shall be solely for
the purposes of the particular tax in question, and for all other purposes of this Agreement, Contractor
shall not be considered an employee of City. Notwithstanding the foregoing, should any court, arbitrator,
or adrwinistrative anthority determine that Contractor is an employee for any other purpose, then
Contractor agrees to a reduction in City’s financial liability so that City’s total expenses under this
Agreement are not greater than they would have been bad the court, arbitrator, or administrative authosity
determined that Conttactor was not an smployee. ' . .

21, Patent Infringement; Warranty and Indemnity; Warranty of Authority; Ne Conilict
A Indezimiﬁcéﬁnn. . '
_ ifnotified promptly in writing of any jadicial action bronght against City based on snt
allegation that City's use of the System Software or Hardware infringes a patent, copyright, or mtellectoal
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propetty right of a third patty or constitutes miguse or misapptopriation of a frade secret (“Infringement”),
Contractor shall hold City harmless and aefend such aotion at its expense, Contractor shall pdy the costs
and damages awarded in any such action or the cost of setiling such action, provided that Contractor shall
have sole control of the defemse of any such action and all negotiations or iis setfleraent o COTDprOmise.

¥ notified promptly in wiiting of any informal claim (other than a judicial action) brought against City
based ot ah allegation thet City’s use of the Systert Software and Hardware constitntes Tnfringement,

. Confractor shall pay the reasonsble costs incurred by City inresolving such claim and will pay the
settlement amount (if any), provided that Contractor thall have sole conirol of the resolution of any soch
claim and all negotiations for its getflemnent. ' . .

“In the event that a final injunction shall be obtained against City’s use of the System
Software of Hardware by reason of Infringement, or in Confractdr’s opinion City’s use of the System -
Sofiware and Hardware is likely to become the subject of Tafringement, Contractor may at its option and™ ~
expense (&) procure for City {hie right to continue fo use the System Software of Hardware as - :
contemplated herevnder, (0) replace the System Software of Hardware with non-infringing, fimetionally
equivalent substifute System Software or Hardvrare, or {¢) suitably modify the Syster Software or

Hardware to make its use hereunder non-infinging while retaining funotional equivalency to the

' _ unmodified versionr of the System Scftware or Hardware, I none of these options is reasonably available

to Contractor, then this Agreement may be terminated by Contractor and Contractor shall () if
tetmination, occurs during the first furee (3) years from the date of this Agreement, refund to City all
arpounts paid under this Agreement, and (ii) if texmination occws thereafher, refimd to City amounts paid

under {his Agreement depreciated ona straight line basis over a ten (10) year period from the date of this
Agreement. . o . -

. B. Cox_xdiﬁons

Contractor shall “have no’ lability or obligation for any Infringersent or clafm of

Tofdngement usless City: (@) notifies Contractor in writing of any Infringement Claim or alleged

- Tafringement of which City becomes aware within a reasonable sime thereafter (not to exceed thirty (30)
days after City first had knowledge of szme or such shorler period as may be required in order to avoid -

prejudice to Confractor); (ii) does not prevent ot impede Coniractor from the conduct of the defense of

0y

" such claim, ncluding negotiations for settlement of compromise; (i) provides Contractor with nop-"—

- privileged information and records of the City and makes a good faith effort to provide access to relevant
City personnel; (iv) permits Coptractor fo alter the Hardware ot Systorn Software, at jts own expense,
_ render i non-nfringing; (v} authorizes Contractor fo procure for City the authority to continue the use and

possession of the System Saftware or Hardware at no additional cost or additional expense to City beyond
sums owing under this Agreement. ~ . | :

C. - Exclusions

) Coniractor shall have no Jability for an Tnfringement or alleged Inftingement caused by: () use
of a superseded or MO dified release of the System Software or portion thereot, if such fnfringement would
- have been avoided by the use of a current vnmodified release of the System Sofiware; (if) use of the
System in a menner not anthorized by Confractor or for 2 purpose other than City's nse in accordance witht
this Agreement; (iii) use of System Sofiware or Hardware which has been altered by City or any person
_ other than Contrastor; (iv) the combination, operation, or use of the Hardware or System Software with
" other equipment or soffware not furnished by Centractor, if such infringenoent would have been avoided

by use of the Hardware or Systera-Software alone,

i
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to Contrastor, its employees, City employees or third parties, or to properiy belonging to any of the
above. ’ . ‘ . )

20, Independent Contractor; Payment of Taxes and Other Expenses

A Independent Confractor. Contractor or any agent or employee of Contractor shall be
deemed at all times fo be an independent contrastor and is wholly responsible for the manner in Wiich it
‘performs the services and work requested by City under this Agréement. Contractor or any agentor
+ employee of Contrector shall not have employee status with City, nor be entifled fo Participate in any
plans, arrangements, or distributions by City pertaining to or in commection with any retirement, health or :

other benefits that City may offer its cmployees. Confractor or any agont or employee of Confractor is - - o
- liable for the acts and omissions of itseif its employees and its agents. Contractor shall be responsible for
 all obligations and payments, whether imposed by federal, state or local law, ihcluding, but not Higited fo,
FICA, income tax withholdings, tnemployment compensation, insurance, and other similar |
responsibilities related to Contractor's performing services and work, or any agent or employee of
Contractor providing same. Nothing in this Agreement shall be consirned as creating an employinent or
agency relationship between City and Contractor or any agent or employee of Coniractor..

Any terms in this Agi'e_emént referring to direction from City shall be construed as providing for
- direction as to policy and the result of Coniractor’s.work only, and not as 10 the neans by which such a
result is obtained. City does notretain the right to conirol the means or the method by which Contractor

performns work under this Agreement,

B. Payment of Taxes and Other Expenses. Should City, in its discretion, or a relevant
taxing awthority such as the Iternal Revenue Service or the State Employment Development Division, or
both, defermine that an employee of Conteactor is an smployee of the Cify for purposes of collection of
any emnployment taxes, the amounts payable under this Agreement shall be reduced by amonuts-equal to
both the employe¢ and employer portions of the tax due (end offsetting ary credits for amounts already
paid by Contractor which can be applied agatnst this lisbility). City shall then forward those amounts to- .
the relevant taxing authority., : " s

Should a relevant taxing aufhority determine a Bability for past services performed by Confractor
for City, upon notification of such fact by City, Contractor shall promptly remit such amount due or .
arrange with City to have the amount due withheld from furtute payments to Contractor under this
Agreement (again, offseiting any amounts already paid by Coniractor which can be applied asa eredit —— -
against such Hability). - ' R - e
A determination of enuployment status pursuant {o the preceding two paragraphs shall be solely for
the purposes of the particular tax in question, and for all other purposes of this Agreement, Confractor
shall not be considered an employee of City. Notwithsianding the foregoing, should any court, arbitrator,
‘or administrative authority determine that Contractor is an cmployee for any other purpose, then
Contractor agrees to a reduction in City’s financial Liability so that City’s total expsnses under this
Agreement are not greater than they would have been had the court, arbitrator, or administrative authotty
determined that Contractor was not an employee. .

21, Patent Infringement; Warranty and Indemnity; Warranty of Autherity; No Conflict
A, TIndemnification, - ' |
. ¥notified promptly in writing of any judicial action brought against City based on zn
allegation that City’s use of the System Software or Hardwars infringes a patent, copyright, or intellestual
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propetty right of a third patty or constitufes misuse or misappropriation of a trade secret (“Infringemient™),

Contractor shall hold City harmless-and defend such sotion at its expense. Contractor shall pdy the costs

and damages awarded in any such action or the cost of settling such action, provided that Confractor shall
have sole control of the defense of any such action and all negotiations or iis settlement or compromise,
¥ notified promptly in writihg of any informal claim (other than a judicial action) brought against City
based an an allegation fhat City’s use of the Syster Software and Hardware constitutes Infringement,

. Contractor shall pay the reasonsble costs incurred by City in resolving such elaim and will paythe |
settlement amount (if any), provided that Contractor shall have sole conirol of the resolution of any such
clarm and all negotiations for its setflement. , : .

In the event that a final injunction shall be ob-ta:'n.éd against City’s use of the System .
Software of Hardwate by réason of Infringement, or in Contractér’s opinion City’s use of the System

Software and Hardware is likely to become the subject of Infringement, Contractor may at itsoption aad~ -

expense (a) procure for City the right to continue fo use the System Software or Hardware as -
contemplated hereunder, (b) replace the System Software or Hardware with non-infiinging, fimctionally
equivalent substitute System Software or Hardware, or (¢} suitably modify the System Softvware or ‘
Hardware fo make its nse hereundet non-infringing while retaining functional equi zaency to the

_ unmodified version of the System Software or Hardware. Ifnone of these options is reasonably available
to Contractor, then this Agreemettt may be terminated by Contractor and Confractor shall () if
termivation oceurs during the first three (3) years from the date of fhis Agreement, refimd to City all
amownts paid under this Agreement, and (if) if termination occurs thereafter, refind to City amounts paid
under {his Agreement depreciated on a straight line basis over a ten (10} year period from the date of this
Agreement. . , oo . .

. B. Conditioﬁs _
Contractor shall"have ﬁo'iiaﬁiﬁty or obligation for auy Infringement or claim of

Tnfringement unless City: (i) potifies Contractor-in writing of any Infingement Claim or alleged
 Tnfringement of which City becotnes aware within a reasonable time thereafter (not to exceed thirty (30)

days after City first had knowledge of same or such shorter period 2s may be required in order o avoid -
prejudice fo Contractor); (i) does not prevent or impede Contractor fromt the conduct of the defense of

< such claim, including negotiations for setflement or comgroiﬁise;' (iif) provides Contractor with non<
privileged information and records of the City aud makes a good faith effort to provide access to relevant
City persopnel; (iv) permits Contractor to alter the Hardware or System Software, at its own ezpesnse, o
_ render it non-inftinging; (v} authorizes Contractor to procure for City the authority to continue the use and
possession of the System Software or Hardware at no additional cost or additional expense to City beyond
stums owing under this Agreement. . . '

C. Exclusions

. Contractor shall have no liability for an Tnfringement or alleged Infringement caused by: () use
of a superseded or modified release of the System Sofiware or portion thereof, if such infringement would
have been avoided by the use of a curent unmodified release of the System Software; (i) nge of the
System in a manner not authorized by Contractor or for a purpose other than City's nse in accotdance with
this Agreement; (iii) use of System Software or Hardware which has heen altered by City or any persen
other than Contractor; (iv) the combination, operation, or use of the Hardware or System Software with
other equipment or software not furnished by Contractor, if such infringerent would have been avoided
by use of the Hardware or Systern-Software glone. : :
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D. Warranty of Authority; No Condlict.

Bach party hereby wemants to the ofher that it is authorized to enter into this Agreement and that
its performance thereof will not conflict with any other agreement. :

23.  Confidential Information
A, Standard of Care, Confractor understands and dgrees that, in the performance of the

work or services under this Agreement or in contemplation thereof, Contractor may have access to private
or confidential nformation which may be owned or controlled by City and that such information may

- contain propriétary or confidential details, the disclosure of which to third parties may be damegingto———

City. Contractor agrees that all information: disclosed by City to Contractor shall be held in confidence

and used only in the performance of the Agreement, Contractor shall exercise the same standard of care

fo protect such information as 2 reasonably prudent Contractor would use to protect its own proprietary

data. : S,

B. Coniractor Tnformation. Contractor represents that information concerning Coniractor’s

Firmware, Software (including, without Yimitation, System Software), pricing, produots, finances, and
business constitnie frade secrets within the meaning of Section 1060 of the California Bvidence Code
(trade secrets privilege) and Séction 3426 et seq. of the California Civil Code {Uniform Trade Secrets

. Act) which are by their nature competitively sensitive and proprietary (collectively “Trade Secrets”).
Contractor shalt identify Trade Secrets as such af the time of their submission to the City. City.therefore
agrees to use its best efforts not to disclose all or any part of the information, matetials or property
constifuting the Trade Sectets provided that Contractor indemmifies and holds harmless City from any
Tiability, costs and expenses actuatly incurred by City asa result of opposing disclosure of the Trade
Secrets, In the event City receives a Tequest for Trade Secrets under the City's Sunshine Ordinance, the
Public Record Act, or other applicable public disclosure law, City shall inform Confractor of such request
within ten (10) days of City’s knowledge or such shorter period as nocessary under the applicable statuts
to avoid prejudice to Contractor’s ability to oppose disclosure. In the event City is nonetheless required
by law o disclose any of the Trade Secrets, City shall give written notice five business dayspriorto
disclosure and the Contractor hereby teleases the City from any and all claims or lisbility, including any-
and a1l claims novw known or unknown, arising out of the City's legally-required disclosure of zuy of the
Trade Secrets to third patties or atising out of third party use of snch Trade Secrets. In no event shall this
Section be inferpreted as applying to the contents of this Agreement. )

‘€. . Survival. These obligations of conﬁdehﬁaiity shall survive the termination of the——
" Agreement. .

23.  Insuramce -
- A * Without in any way lmiting Contractor’s liabflity pursuant fo the "Indemnification and
General Liability," section of this Agreement, Contractor raust maintain in force, during the full term of

the Agreement, nsurance in the following amounts and coverages:

i Workers' Coropeénsation , in statutory amounts, with Employérs’ Liability limits
7ot less than $1,000,000 each accident.

i, Comprehensive or Commercial General Liability Tnsurance with Hmits not less

than $1,000,000 each occurrencé Combined Single Limit for Bodily Injury and Property Damage, o -

" including Contractual Liability, Persondl Injury, Products and Completed Operations. - - -
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fii,  Comprehensive Automabile Liability Insurance with limits notless than
$1,000,000 each ocourrence Combined Single Limnit for Bodily Injury and Property Damage, mcluding

Owned and Non-owned and hired auto coverage, as applicable,

B Commereinl General-Liabﬂity and Cormmereial Automobile Liability Insurar.)ca policies

Y

st provide the following:
' i Name as Additional Insured the City .a;nd County of San Francisco, ifs Offic&s,
Agents, and Bmployses. : . . )

it That such iio}.i;ie:s are primary {nsurazce to any othet fnsurance available to the

Additional Ins'uréds, with respect to any olaims arising out of this Agreement, and that smance applies

separately to each insured against Whom claimis made or suitis brought. .. _

C. A}lzpolicies shall provide thirty days’ advance written notice to City of canceflation, non-
renewal or reduction in coverage, mailed to-the following address: ‘
Director : -
Department of Elections .

1 Dr. Carlton B. Goodlett Place, Room 4
San Francisco, California 94102 - . ) SN

. ——— L

D. Should any of the required insurance be provided nnder a ¢laims-made form, Contractor
shall maintain such coverage continuously throughout the term of this Agreement and, without lapse, for
aperiod of threg years beyond the expiration of this Agreement, to the effect that; should occurrences -
during the contract ferm give rise to clainas made after expiration of the Agréement, such claims shall be

covered by such claims-made policies.

E . Should any of the required inshrance be provided under 2 form of coverage that includes
a general annual aggregate limit or provides that claims mvestigation or legal defense costs be included in
such general annual aggregate limit, such general annual 2ggregate Timit shall be double the occurrence or
clalms limits specified zbove. ) ’

¥ Should any required insurance lapse during the term of this Agreement, requests for
payments originating after such lapse shall not be processed natil-the City receives satisfactory evidence
of reinstated coverage as required by this Agreement, effective as of the lapse date. Jf insurance is not
reinstated, the City may, at its sole option, ferminate this Agreement effective on the date of such Tapse of

msTUrance.

G. Before commencing any operations under this Agreement, Conttractor shall furnish to
City certificates of insurance and additional insured policy endorsements with insurers with ratings’
cotnparable to A-, VI or higher, that are anthorized to do business in fhe State of California, and that are
satisfactory to City, in form evidencing all coverages set forth above. Failure to maintain insirance shail

constititte 2 material treach of this Agreement,

H. Aiqproval of the insuzance by City shall not relieve or decrease the lisbility of Confractor
herennder. . ' ~ .
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D. Warranty of Anthority; No Coniliet.

Each party hereby warrants to the other that it is authorizéd fo enter into this Agreement and that
its performance thereof will not conflict with any other agreement. :

22, Confidential informaﬁon

A, Standard of Care. Contractor understands and agrees that, in the perfonnance of the
work or services mnder this Agreement or in contemplation thereof, Contractor may have access to privaté
or confidential information which may be owned or controlled by City and that such information may
contain propriéfary or copfidential details, the disclosure of which to third parfies may be damaging to
City. Coniractor agrees that all information. disclosed by City to Contractor shall be held in confidence

and used only in the performance of the Agreement. Contractor shall exercise the same standard of care_. . .

to protect such information as a reasonably pradent Contractor would use to protect its own proprietary
data, ' T

B Contractor Information. Contractor represents that information congcerting Coritractor's
Firmware, Software (including, without Hrnitation, Systera Seftware), pricing, produots, finances, and
business constitute trade secrets within fhe meaning of Section 1060 of the California Evidence Code
(trade secrets privilege) and Section 3426 et seq. of the California. Civil Code (Uniform Trade Secrets
Act) which are by their nature competitively sensitive-and proprietary (collectively “Trade Secrets™).
Contractor shall identify Trade Secrets as such af the tirde of their submission fo the City, City therefors
agrees to use iis best efforts not to disclose all or any par} of fhe information, materials or property
constituting the Trade Secrets provided that Contractor indenmifies and holds harmless City from any
Hability, costs and expenses actually incurred by City as a result of opposing disclosure of the Trads
Secrets, In the event City receives arequest for Trade Secrets under the City's Sunshine Ordinance, the
Public Record Act, or other applicable public disclostire law, City shall inform Contractor of such request
within ten (10) days of City’s knowledge or such shorter period 4s necessary under the applicable statute
to avoid prejudice to Contragtor’s ability to oppose disclosure. Tn the event City is nonetheloss required
by law fo disclose any of the Trade Secrets, City shall give written notice five business days prior to o

disclosure and the Contractor hereby releases the City from any and all claims ot iiability, including any:

and all claims now known or nuknown, arising out of the City's legally required disclosure of amy of the

Teade Secrets fo third parties or arising out of third patty use of such Trads Secréts. In no event shallthis” ™~

Section be interpreted as applying fo the contents of this Agreement.
.G, Survival Thése obligations of confidentialify shail survive the términgtion of the
Agreement. . T
23. Tnsurance -

A - Withoutin any way lmiting Contractor’s liability pursuant fo the mdemnification and
General Liability," section of this Agreement, Contractor must maintain in forcs, during the full term of

the Agreement, insurance in the following amounts and coverages:

i Workers’ Compensaﬁun; in statutory amounts, with Employers’ Liability limits
not less than $1,000,000 each accident. - S )

i, Coraprehensive or Commercial General Liability lnsurance with Hmits not less

than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage, ) '

" including Confractual Liability, Personal Injury, Products and Completed Operations.
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.,  Comprehensive Autotaobile Liabikty Insurance with Fimits not less than .
$1,000,000 each seourrence Combined Single Limit for Bodily Injury and Property Damage, including
Owned and Non-owned and hired auto coverage, as applicable. . . )

B. _ Commsﬁcial General Lisbility and Commeroial Automobile Liability Insurax'ucc policies
st provide the following: : _ : )

i. Matne as Additional lsured the Cityiand County of Sen’ F;éi;cisso, its Oﬁic.ers,
Agents, and Employees. ' ; . .

ii. “That such policies are primary insurance to any other insurance evailable to the

Additional Tnsureds, with respect to any olgims arismg out of this Agreement, and that msurance applies
separately to each insured against whorn claim is made or suit is brought.

C. Al policies shall provide thirty days’ advance wiitten notice to City of canceilation, non-
renewal or reduction in cOVerage, mailed to-the following address: .
Director '
Department of Elections

1 Dr. Carlion B. Goodlett Place, Room 48 . -
- San Franocisco, California 94102 - - B v ey

D. Should any of the required msurance be provided under & claims-made form, Contractor
shall maintain such coverage continuously throughont the tern of this Agreement and, without lapse, for
_a period of fhreg years beyond the expiration of this Agresment, to the effect fhat, should ceoumences

during the contract term give rise to claims made after expiration of the Agreement, such claims shafl be

covered by such claims-made policies.

E. Should any of the required insurance be provided under a form of coverage thet jncludes
a general apnual aggregate Hirmit or provides that claims investigation or legal defense costs be included in
- guch general annual ageregate Hmit, such gencral annual aggregate Tunst shell be double the oscutrencs or
claims limits specified above. . |

E. Should any required insurance lapse during the form of this Agreement, requests for
payments originating after such lapse shall not be processed until fhe City receives safisfactory evidence

. ‘of reinstated coverage 2s required by this Agrecment, effective 8s of the lapse date. If insurance js not
reinstated, the City roay, at its sole option, ferminate this Agreement effective on the date of such lapse of

msuranee.

: G. Before commencing any operations under this Agreement, Contractor shall furnish to
City cortificates of Imsurance and additional insured policy endorsements with insurers with Tatings’
comparable to A-, VIH or higher, that are anthorized to do business in fhe State of California, and that are

satisfactory to City, in form evidencing all coverages set forth above. Failure to maintain insurance shall
constitite a material breach of this Agreement. .

H- Ab_proval_ of the imsurance by City shall ot relieve or decrease the Hability of Contractor
‘ hereunder. - .
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24, TInderonifieation and General Liability”

Confractor shall inderanify and save harmless City and its officers, agents and employees from,
" and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims
thereof for injury to or death of a person, including employees of Contractor or loss of or damage to
property, atising from Contractor’s performance of this A greement, except 1o the extent that such
indemnity is void or otherwise nnenforceable under applicable law I cffect on or validly tetroactive to

the date of this Agreement, and except whete such loss, damage, injury, Hability or claim is the result of -

- the negligence or willful misconduct of City and is nof contributed fo by any act of, or by any ornission to
perform some duty imposed by law or agresment on Contractor, its subcontractors or either’s agent or

. employee, The foregoing indemmity shall include, without limitation, reasonable fees of attomeys,
consultanis and experts and related costs and City’s costs of investigating any claims against the City.

In addition to Contractor’s obligation to indemnify City, Contractor specifically acknowledges
and agrees that it has an immediate and independent obligation fo defend City from any claim which
actually or potentially falls within this Section 24 inderanification provision, even if the allegations are or
may be groundless, false or frandnlént, which obli gation atises at the time such claim is tendered to
Contractor by City and continues at all times thereafter. ‘ :

24-1, Surety Bonds ' .
(a)'_ Countractor shall provide a performance hond by January 1 2008 (the "Performance
. Bond") in the axouns set forth below to guarantee the fafthful performance of the obligations of
Comiractor under this Agrecment. The Performance Bond shall be substantially in the form of the
performance bond attached hereto 35 Appendix B (Bozd). ‘ '

. The amount of the Performance Bond shall be as follows:
()  Duringthe period of Jamiary 1, 2008 to January 1, 2009, the sum of Three -
Millions Dollats and 007100 (#3,000,000.00). This Bond shall be strrendered to Contractor by City upon
delivery to City of the Bond as set ;forth in the following-Section (24-1) {ii); _ e
(@)  During the period of January 1, 2009 o Famuary 1, 2010, the sum of One Million
and 00/100 ($1,000,000.00) Do]lars, whidh Bond shalt be surrendered to Contractor by City wpont
detivery. to City of the Bond as set forth in the following Section @@y

" (i) . During the period of Jammary 1, 2010 to January 1, 2011, the sum of Five

Hundred Thousand and 00/100 ($500,000.00) Dollars, which Bond shall be sutrendered fo Contractor by.

City upon the expiration date of January 1, 2011;

(¥} Inthe event the City, in its sole discretion, extends the contract for two (2)
separate one (1) year periods beyond January 1, 2011, during each one (1) year extension, Confractor
shall provide a Bond in the sum of Five Bundred Thousand and 00/100 ($500,000.00) Dollars, which
Bond shall be surrendered to Contractor by City upon the expiration daté of the fitst additional one O
year extension. at Jatwary 1, 2012 and, shouid City extend the contract for the final extension year, ‘
Contractor shall provide a final Bond in the sum of Five Hundred Thousand and 0071 00 ($560,000.00)

Dollars, which Rond shall be surrendered to Contractor at Janvary 1, 2013, .

« oo () The comorate suety (fes) issuing the Performance Bond shall-be legally anthorized to -
engage in the business of furnishing surety bonds in Califoraa, fach surety shall Have a Giirent A M.

Best rating of not less than A-VIIL. The corporate surety(ies) issuing such bonds shall have no liability
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under any bond fof]owing_ﬁ;e e}q;iraﬁ on date of sush bond except for any claims submitted to the surety
prior to the expiration of such bond, The corporate sursty (ies) shall bave no liability and no recourse

shall arise whatscever against the corporate surety (jes) should it or they electmot o renew a Performance

Bond upon its expiration date.

(¢ Inthe event that a perfonmance bond or other financial assurance is Tequired by City and
is provided by Confractor in connection with this Agreement or Contractor's performance hereunder, City
shall not demand payment with respect to such finanocial assurance by reason of an alleged default by-
Contracter under this Agresment vatil City shall have provided Contractor with written notice and any
applicable cure period shall have expired without such defaulf having been cured by Contractor.

25, Maximmn Liability of Contracter

CONTRACTOR'S TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE, COSTS
OR. EXPENSES UNDER OR IN CONNECTION WITE THIS AGREEMENT, HOWSOEVER
ARISING, INCLUDING WITHOUT LIMITATION, LOSS, DAMAGE, COSTS OR EXPENSES
* CAUSED BY. BREACH OF CONTRACT, SHALL INNO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT FOR THE YEAR IN
WHICH THE CLATM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES -
ACTUALLY ASSESSED BY CITY UNDER SECTION 29-DURING THAT YEAR. THIS
LIVIITATION SHALL BE APPLICABLE NOTWITHSTANDING THAT ANY REMEDY
AVATLABLE TO CITY MAY FAIL IN ITS RSSENTIAL PURPOSE. CONTRACTOR SHALL NOT
BE LIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAL 1OSS OF USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL LOSS OR DAMAGE WHATSOBVER, HOWSOEVER ARISING, INCURRED
BY-CITY OR ANY THIRD PARTY, EVEN IF THEPARTIES OF THEIR REPRESENTATIVES
HAVE REEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

NOTWITHSTANDING THE FOREGOING, THIS SECTION 2518 NOT INTENDED TO
£ IMIT OR IMPAIR (1) THEINDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTORSS LIABILITY ARISING
OUT OF OR IN CONNECTION WITH ANY VIOLATION BY CONTRACTOR QF CITY CHARTER
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR GAUSES OF ACTION
ARISING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MISREPRESENTATION OR INTENTIONAL TORTIOUS MISCONDUCT.

26,  Liability of City

CITY’S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIMITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 10 OF THIS AGREEMENT.
NOTWITHSTANDING ANY OTHER FROVISION OF THIS AGREEMENT, IN NO EVENT SHALL
CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR

TORT, FOR ANY SPECIAL, CONSEQUE L, INDIRECT OR INCIDENTAL DAMAGES,

INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION
WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS

AGREEMENT.
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~ Contractor by City and continues at all times thereafier.

‘24,  Indewmnificationand General Liability

Contractor shall indernify and save har_ﬁﬁess City and its officers, agents and emmployees from,

" and, if requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims

thereof for injury to or death of a person, including employees of Confractor or Joss of or damage fo
property, arising from Contractor’s performance of this Agreement, except io the extent that such
indemnity s void or otherwise unenforceable under applicable law in effect on or validly retroactive to

the dats of this Agreement, and except whete such loss, demage, injury, liability or claim s the result of - N
. thenegligence or witlful misconduct of City and is not contributed fo by any act of, or by any omission to

perform some duty imposed by law or agresment on Contractor, fts subcontractoss or either’s agent o

_employee. The foregoiny indemmity shall include, without limitation, reasonable fees of attomeys,

consultants and experts and related costs and City’s costs of imvestigating any claims. against the City.

_ In addition to Contractor’s obligation to. indemnify City, Contractor specifically acknowledges
and agrees that it has an immediate ard independent obligation to defend City from any claim which
achially or potentiaily falls within this Section 24 indemnification provision, even if the allegations are or
may be groundless, falss or fraudulént, which obligation atises at the time such claim is tendered to

241, Surety Bonds

(2).  Contractor shall provids a performance bond by January 1 2008 {the *Performance
Bond") in the aroounts set forth below fo guarangee the faithfirl performance of the obligations of
Coniractor under this Agreement, The Performance Bond shall be substantially in the ferm of the
performance bond attached hereto as Appendix H (Bond).

© The amount of the Performance Bond shall be as follows:.

K& During the period of Jammary 1, 2008 to January 1, 2009, the sum of Thres
Million Dollats and 007100 ($3,000,000,00). This Band shafl be surrendered to Contractor by City upon
delivery to City of the Bond as set forth in the following Section @4-1) (i); .

@)  Duringthe period of January 1, 2009 fo January 1, 2010, the sum of One Miltion
and 00/100 ($1,000,000.00) Dollars, which Bond shall be surrendered to Contractor by City wpon
delivery 1o City of the Bond as set forth in the following Section (24-1) (jii); :

_ - (#)  During the period of Jamry 1, 2010 to Jamuary 1, 2011, the sum of Five
Hundred Thousand znd 00/100 ($500,000.00) Dollars, which Bond shall be surrendeted to Contractor by -

~ City upon the expirption date of January 1,2011;

: @v) - Inthe event the City, in its sole discretion, extends the contract for two (2)
separafe one (1) year periods beyond Jenuary 1, 2011, during each one (1) year extension, Confractor
shall provide a Bond in the sum of Five Hundred Thousand and 00/100 ($500,000.00) Dollars, which
Bond shall be surrendered to Contractor by City upon the expiration date of the first additional one (1)
year extension at Janwary 1, 2012 and, should City extend the confract for the final extension year,

" Coniracter shall provide a final Bond in the sum of Five Hundred Thousand and 60/100 ($500,000.00)

Dollars, which Bond shall be surrendered o Contractor at Janvary 1, 2013. , .

.. (5 _ The corporate surety (les) issuing the Performance Bond shall be legaily anthorized to

" engage in the business of farnishing sursty bonds in California, Hach surcly shall Have a éirent AM.
“Best rating of not less than A-VIIL The corporate sursty(ies) issuing such bonds shall have no liability,
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under any bond following the expiration date of such bond except for any claims submitted to the surety
parior to the expiration of such bond, The corporate surety (ies) shall have no liabilify and nio recousse
shall arise whatsoever against the corporate surety (es) should it or they elect not 10 Tenew a Performnance
Bond upon its expiretion date. ' : . .

() ~Intheevent fhat a perfonmance bond or other fimamcial assurance is required by City and
is provided by Confractor in connection with this Agreement oF Contractor's performance herennder, City
" ghall not demand payment with respect to such financial assurance by reason of an alleged default by -
Contractor under this Agrecment untit City shall have provided Contractor with written notice and any
applicable cure period shall bave expired without such default baving beeu oured by Contractor.

5. Maxizumn Lability of Contractor

. CONTRACTOR'S TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE, COSTS
OR EXPENSES UNDER OR IN CONNECTION WITH THIS AGREEMENT, HOWSOEVER .
ARISING, INCLUDING WITHOUT TLIMITATION, LOSS, DAMAGE, COSTS OR EXPEN; SES
- CAUSED BY.BREACH OF CONTRACT, SHALL INNO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN

AVAILABLE TO CITY MAY PAIL INITS FSSENTIAL PURPOSE. "CONTRACTOR SHALL NOT
BR LIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAL LOSS OF USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR
CONSEQUENTIAL LOSS OR DAMAGE WHATSOEVER, HOWSCOEVER ARISING, INCURRED
RY-CITY OR ANY THIRD PARTY, EVEN IE THE PARTIES OK THEIR REPRESENTATIVES -
HAVE BEEN ADVISED OF THE POSSBILITY OF SUCH DAMAGES.

NOTWITBSTANDING THE FOREGOING, THIS SECTION 25 ISNOT INTENDED TO

| LIMIT OR MPAIR (1) THE INDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTOR'S LIABILITY ARISING

OUT OF ORI CONNECTION WITH ANY VIOLATION BY CONTRACTOR OF CITY CHARTER

OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACIOR FOR CAUSES OF ACTION
ARISING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MISREPRESENTATION OR INTENTIONAL TORTIOUS MISCONDUCE. .

26.  Liabilify of City

CITY’S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIMITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED ‘FOR IN SECTICN 10 OF THIS AGREEMENT.
NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, N NO EVENT SHALL
CITY BELIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR
TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION

. WITH THIS AGREEMENT OR. THE SERVICES PERF ORMED IN CONNECTION WITH THIS

AGREEMENT.
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27, Conflict of Interest

Through its execution of this Agreement, Contractor acknowledges that it is familiar with the.,
provision of Section 15.103 of the City's Charter, Article I, Chapfer 2 of the City's Campaign and
Govemmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq. of the Government
Code of the State of Catifomia, and certifies that #t does not know of any facts which constitufes a
violation of said provisions and aprees that it will immediately notify the City if it becotes atvare of any
such fact during the term of this Agresment. . -

'28.  Notices to the Parties
) . Unless otherwise indicated elsewhere in this Agréement, all written communications sent by the
partics may be by U.S. mail, an overnight courier sefvice providing evidence of delivery, o by fax, and

shall be addressed as follows; ~ -~ : . : .

“To City: Direotor
Depariment of Blections
1 Carlton B. Goodlett Place, Room 48
-8an Francisco, California 94102
Fax: (415) 554-7399

el e

To Contractor: ~ Sequoia Voting Systems, ne. -~ —
_ Peter McManemy, VP/CFO -
7677 Oekport Street
Oakland, Califorida 94621
Fax (510) 875-1226

" . Anymnofice of default must be sent by registered mail. Notice shall be effective on receipt,

- Either pacty may cﬁénge the address to which notice is to be setit by giving written notice thereof fo the
other party. . .

29« Liquidated Damages T
A, By entering into this Agreement, Contractor agrees that if any of the events stated in this
- Section 29 oecur, and are not corrected within fhe tinie periods stated or reférenced in this Section 29, ,

- City will suffer actual damuges that will be impractical or extremely difficuit to detenine; further,
Gontractor agrees that sach sum stated below isnot a penalty, but is a reasonable estimate of the Joss thaf
City will incur based on the delay, established in light of the circumstances existing at the time this
contract was awarded, City may deduct a sum representing the Hquidated daruages then owing by
Contractor from any money due to Contractor. Such deductions shall not be considered a penalty, but
rather agreed monetary, damages sustained by City because of the events described below. In the event
Cityis awarded Liquidated Damages undet this Section, the amonnts payable by Contractor tnder this -

Section 29 represent the sole and exclusive damage award available to City by reason of any of the events )

described or referenced in this Section 29, notwithstending any other term or provision of this Agreement
exeept the indenmification obligations of contractor under Section 21, 22(B), and 24 of this agreement,

: .00 event and under no circumstances will the total amount of liquidated darnages imposed on

Contractor pursuant to all subsections of this Section 29. excged (1) during the first year from Janvary 1,

. 2008 through December 31, 2008, the sum of Four Million Dollars ($4,000,000.00), but nof exceeding the
- amount of Three Million and 00/100 Dollars ($3,000,000.00) in Section 29.C.3. for any single election;
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. (ii) during the second year from Janvary 1, 2009 through December 31, 2009, the sutn of Three Million -
and 00/100 Dollars ($3,000,000.00), but not exceeding the amotmt of Two Million Five Handred )
Thousand and 00/100 Dollars (§2,500,000.00) ia Section 29.C.3, for any single election; and (iif) during

the balance of the term of this Agreement, the sum of Two Mitlion Dollars and 00/100 ($2,000,000.00) -

per election, but not exceeding (3) One Million and 00/100 Dollars ($1,000,000.00) for any single
election that does not involve ranked choice voting or (b) Two Million and Q0/100 Dollars
(%2,000,000.00) for any single election that includes renked choice voting as provided in Section 29.C.3,
Except that in n6 event shall Contractor incur or be Jiable for payment of liquidated damages where delay

results frorn an Excusable Delay (as defined in Section 56 of this A greement) or where delay is due fo the

failure fo Hmely receive certification, but such delay isncta result of the failure of Contractor to pursne
an application for certification v ith reasonable care and diligence (as provided in Section 5 C(1) by-
meeting Critical Milestones #1 and-#2--- For purposes of caloulating the maximum damages per election
under this Section 29, Liquidated Damages assessed for a “single election” shall mean all Liguidated
Darnages assessed under Section 29C and 29 for that clection, . .
The amounis for which.Contractor is liable under this Section 29 are referred to as ‘Liquidated
Damages”. . - : ) -

B, Critical Milestones: In the event that Contractor fails to complete any of the Critical -
Milestones (as listed on Appendix B-1) and does not cure such failure within the oure petiod applicable fo
that Critical Milestone as stated in Section 9, Contractor shall be Hable for Liquidated Damages in the
sum of One Thousand and 007100 ($1,000.00) Dollars per day commencing after expitation of the cure
period nutil the Critical Milestone is mef up fo 2 maximmm amoimt of One Himdred Thousaad and 00/100
(5100,000.00) Dollars ini the aggregate fora single Critical Milestone. . '

G On E;lection Days:

1 If ten percent (10%) or more of the DRE units fail to operate on an eloction day,
Coniractor shall liable for Liquidated Datsages in the amount of One Humdred Seventy Five
Thousand and 00/100 Dollars ($175,000.00) provided, however, that DREB umits which fail to
operate but are sncoessfully repaired, replaced or made operational by Contractor within one (1)
hour of réceipt of notice from City (provided that additional DRE units/parts purchased by the
City are available or if no such units/parts ace available that Comtractor uses best efforts to obfain
such unite/parts and make replaceinents or repairs within a reasonable time) shall not be deemed
to have failed to operaie. In the event that Contractor is no longer providing storage and
warehousing services for the Hardware, the City shall afford Contractar access to the Hardware-
as and when necessary for Contractor to perform Contractor’s mainténance obligations under this

- Agreement. . e v )
_ 2. Tf tem petcent (10%) or more of the optical scan units fail to operate on an
election day, Contractor shall be liable for 1iquidated Damages in the amouvnt of One Humdred
Seventy Five Thousand and 00/100 Dollars ($ 175,000.00) provided, however, that optical scan
ynits which fafl to operate but are repaired, replaced or mads operational by Contractor within
four (4) hours of receipt by Contractor of notice from City (provided that additional optical scan
wnitsfparts purchased by the City ate available, or if no such utits/parts are available that

Contractor uses best efforts to obtain such units/parts and make replacements or repairs witfina -

reasonable time) shall not be deemed to have failed to operate. In the event that Contractor is no
longer providing storege and warehousing services for the Hardware, the City shall afford
Coptractor access o the Hardware as and when necessaty for Contractor to perform Confractor’s
maintenance obligations under this Agreement. .

City/County San Frascisoo Puschass Agreement 125707 27




21. Conflict of Interest

'I’hrough ils execution of this Agreement, Contractor acknowlcdgcs that it is famﬂzar withthe.
provigion of Section 15.103 of the City's Charter, Article I, Chapter 2 of the Gity's Campaign and
Govemmental Conduect Code, and Section 87100 et seg. and Section 1090 et seq. of the Govertwnent
Code of the State of Cahfomla, and certifies that # does not know of any facts which constitufesa
violation of said provisions and agrees thaf it will m:umcdxately notify the City if it becormes awaze of any
such fact during the term of this Agreemcnt . ) . T

‘28 Nofzcestothel’artxes= ' o

Unless- otherwxsc mdlcated elsewhere in this Agrecment all writfen comimunications sent by the

parties may-be by U.S. mail, an overnight curier semce prowdmg evidence of dehve.ry, of by fax, and .

shall be addressed as follows:
To City: " Direotor
Department of Electians

1 Carlton B. Goodlett Place, Room 48
San Francisco, California 94102 .
Fax: (415) 5547399

To Contractor: Sequola Voting Sysimns Ing, -~
S Peter McManemy, VP/CFO -
7677 Oskport Street
Oaldand Californda 94621
Fax {510) 875-1226

Any notice of default must be sent by Tegistered mail, Notice shall be effoctive on reseipt,

Either party may change the address to W]’ECh notice is to b sent by giving written notice thereof o thc
other party. _ '

20 Liguidated Damages

A, By entering into this Agreement, Contractor agrees that if any of the events stated i this
- Section 29 oecur, and are not comested within the time periods stated or referenced in'this Section 29,
City will suffer actual damages that will be impréctical of extremely difficult to determine; further,
Contractor agrees that each sum stated below is not a penalty, but is a reasonable estimate of the loss that
: Clty will incut based an the delay, established in light of the circumstances existing at the fime this
contract was awarded. City may deduct a sum representing the liquidated darnages then owing by
Contractor from any money due to Contractor. Such deductions shall not be considered a penalty, but
rather agreed monetary damages sustained by City because of the events described below. In the event
City-is awarded Liquidated Damages undet this Section, the amounts payable by Contractor under this’

Section 29 represent the sole and exclusive damage award available to City by reason of any of the events ‘

described or referenced in this Section 29, notwithstanding any other term or provision of this Agreement
except the indermification obligations of contractor under Section 21, 22(B), and 24 of this agreerent.

o Inno cveniénd wnder no circumstances will the total amount of Hquidated damages imposed on
" Contractor pursvant to alf subsections of this Sccnon 29.exceed (i) during the first year from January 1,
2008 through December 31, 2008, the sum of Four Million Dollars ($4,000,000.00), but not exceeding the

- amo‘tmt of Three Million and 00/100 Dellars (33,000,000, 00) in Section29.C.3. for any smglc election;
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(i) during the second year from January 1, 2009 through December 31, 2009, the sum of Three Million
and 00/100 Dollars ($3,000,000.00), but not exceeding the amount of Two Milliori Five Hundred
Thousand and 00/100 Dollars (§2,500,000.00) in Section 28.C.3, for any single election; and (i) during

fhe balance of the term of fhis Agreement, the sum of Two Million Dollars and 00/100 ($2,000,000.00) -

" per election, but not exceeding () One Million and 007100 Dollars ($1,000,000.00) for any single

- election that doss not involve ranked choice voting or (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single election that includes ranked choice voting as provided in Section 29.C.3.
Except that in n6 event shall Contractor incur or be tiable for payment of liquidated damages where delay

results from an Bxcusable Delay (as defined in Section 56 of this Agreement) or where delay is dus to the

failure to Hmely receive certification, but such delay Is nt a result of the failure of Contractor to pursoe
an application for certification with reasonable care and diligence (ag provided in Section 5 C(1)) by- -
meeting Critical Milestones #1 and #2- For purposes of calculating the maxinum datnages per elestion
under this Section 29, Lignidated Damages assessed for a “single election™ shall mean all Liquidated
Damages assessed under Section 29C and 298 for fhat clection. .
The amounts for which.Contractor is Hable under this Seotion 29 are referred to as “Liquidated
Damagss”. AR . Lo )

% Curitical Milestones: In the event that Coniractor fails to complete any of the Critical
Milestones (as listed on Appendix B-1) and does not cure such failure within the oure petiod applicable io
thet Critical Milestone as stated in Section 9, Contractor shall be liable for Liquidated Damages in the
sum of One Thonsznd and 007100 (§1,000.00) Dollars per day commeneing after expiration of the eure.

period nuatil the Crifical Milestone is met up to mzximurm amount of One Hundred Thousand and 00/100

($100,000.00) Dollars in the aggregate fora single Critical Milestone.
' .6 On Eleotion Days:

1. I ten percent (10%) or more of the DRE undts il fo operate on an election day,
Contractor shall Hable for Liquidated Damages i the amount of One Hundred Seventy Five
Thousand and 00/100 Dollars (§175,000.00) provided, however, that DRE units which fail to
operate but are successfully repaired, replaced or mads operational by Contractor within one 8)]
hour of receipt of notice from City (provided that additional DRE unity/parts purchased by the
City are availzble or if no such units/parts are available that Contractor uses best efforts to obtain
such unity/parts and make replaceiments or repairs within 2 reasonable time) shall not be deemed
1o have failed to operate. In the event that Contractor is no longet providing storage and
warehousing services for the Hardware, the City shall afford Contractar access to the Hardware-
as end when necessary for Coniracior to perform Confractor’s mainténance obligations nnder this
Agresment. . ‘ . .

, 2. Htenpercent (10%) or more of the optical scan units fail to operste on an
election day, Contractor shall be lable for 1.iquidated Demnages in the amount of Ons Hundred
Seventy Five Thousand and 00/100 Dollars (3 175,000.00) provided, however, that optical scan
units which fail to operate but are repaired, replaced or made operational by Contractor within
four (4) hours of receipt by Contractor of noticg from City {provided that additional optical scan
units/parts purchased by the City are available, or 3£ 10 such units/parts are available that

Contractor uses best efforts to obtain such units/parts and make replacements or repairs withina

. reasdnable tme) shall not be deemed to have failed to operate. In the event that Coniractor is no
longer providing storage and warehousing services for the Hardware, the City shall afford
Contractat access to the Hardware as and when necessaty for Contractor to perform Contractor’s
mafntenance obligations vader this Agreement. :
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‘ 3. For each election in which the City is unable to properly record and tabulate
votes because of () an Brror, Defect or Malfimction in the System, and Contractor fails to
provide an alternative tabulation solution which processes a statement of votes in compliance
with appﬁcablc laws (provided, however, that Contractor’s obligation to comply with laws shall
be timited as stated in Section 53 of this Agreement), or (fi) failure of Contractor fo achieve

certification of the System for use in the Election scheduled for June, 2008 and for all
elections covered under this Agreement, Coniractor shall be liable for Liquidated Damages as
follows: for elections occurring in the first (1%) year from Jannary 1, 2008 through December 31,
- 2008, the som of Three Million and 00/100 Dollars ($3,000,000.00) per elcchon, for elections
occurring in the second year (2™) year from January 1, 2009 through December 31, 2009, fhe sum
of Two Million Five Hundred Thousaud and 00/100 Dollars ($2,500,000.00) per election; and for

. elections during the balance of the term of this Agreement, the sum of (2) One Million and 00/100 .

Dollars ($1,000,000.00) per election not invoking ranked choice voting, and (b) Two Million and
- 007100 ($2,000,000.00) Deollars per clection involving ranked choice voting. Notwithstnding the
foregoing, any election in which fifty percent (50%) or Iess of the total number of voting vnits
supplied by Contractor are used im such election, Coniratfor’s lability for Liquidated Damages
shall be limited to the sum of Five Hundred Thousand {$500,000.00) Dollats. Except that in no
event shall Contractor incur or be Hable for payment of liqnidated damages where delay is due to
the failure o timely recsive certification, but such delay is not a result of faflure of the Conttactor
to pursue an application for certification with reasonable care and diligence (as provided in
Section 5C (1)) by meeting Critical Mles_’tones #1. and#2 or results from an Excusable Delay (as
dcﬁned in Section 56 of this Agreement) R — S

4, If dus fo am Feror, Defect or Malfunction in the System, Ciiy®s tabulation of yoies

during an elestion at ten percent (10%) or more of precincts is delayed, Contractor shall be lizble

- for Liguidated-Damages as follows: if votes are not tabulated by 11:59 p.m. on that election day, -

the sum of One Hundred Fifty Thousand and 00/100 Dollars ($150,000.00); if votes are not ©

" tabulated by noon of the day after that election day, the sum of Two Hundred and 00/100 -
Thousand Dollars ($200,000.00); if votes are not tabulated by 11:59 p.m. on the second day
following that election day, the sum of Four Himdred Thousand and 00/100 Dollars -
{8400,000.00).

30,  Bankruptcy

: In the event that either party shall cease conducting business in the normal coutse, become—
insolvent, make a general assignment for the benefit of creditors, suffer or permit the appointment of a
receiver for its business or assets or shall avail ifself of, or become subject to, any proceeding wnder the -
Federal Bankruptoy Act or any other statute of any state relating to msolvcncy or the protection of rights
of creditors, then at the ophon of the other party this Agresment shall terminate and bc of no further force
and cffcci. .

3. Andit and Inspection of Records

Contractor agrees to maintain and make available to the City, during regular business honrs,

accurate books and accounting records relating to its work under this Agreement. Contractor shall permit -

City to audit, examine and maks excerpts and transeripts from such books and records, and to make audits
of all invoices, materials, payrolls, records or personal and other data related to all other mistters covered
by this Agreement, whether funded in whole or f partunder this Agreement. Contractor shall maintain
such data and records i1 an aceessible Iocation and condition for a period of not less than five years after
final payment under this Agresment or until after final audithas been resolved, whxchﬁvcr isTater. The
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State of California or any federal agency having an interest in the subject of this Agreement shail have the
same rights conferred upon City by this Section. ' :

32, Subcontracting

Contractor intends o Tetain subcontractots to perform certain of Contractor’s dutics \inder this
Agreement, subject to the consent of the City in accordance with this Section 32, Prior fo retaining a
subcontractor, Contractor shall notify the City in writing of the identity of the proposed subconfractor. |
The City shall prompfly &valuate such subcontractor, and shall not unreasonably withbold, delay or )
condition the City’s consent to such subvontractor. In the event the City rejects any subcontractor
proposed by Contractor, City shal notify Contractor #n writing specifically stating the City’s reason for
rejection 6f such subcontractor. To-the extent that Contractor is delayed in performing Contractor’s
obligations tmder this Agreement due to a delay by the City in approving or rejéoting 2 subcontractor, the -
deadlines under this Agreement shall be extended by the time period atiributable to the City’s delay.
Neither party shall, on the basis of this Agreement, contract on behalf of or in the name of the other party.
An agreement made in violation of this provision shall confer no rights on any party and shall be nuil and

void.
33. Assignment

The services to be performed by Contractor are personal in character and neither this Agreement
vor any duties or obligations hereumder may be assigned or delegated by the Contractor unless first
approved by City by written instrzment executed and approved in the sarie manner as this Agreement,
provided that Contractor may subcontract Contractor’s obligations hereunder in acgordance with Section
39 ghove. Notwithstanding the foregoing, Contractor may assign this Agreement fo aqy entity owned or
. controlled by, or under comzmon control with Contractor provided (i) the assignee has excouted an
assignment and assumption agreement Teasonsbly acceptable to City, and (ji) the assignee has the ability
to perform Contractor’s obligations under this Agresment, : :

34, Disadvantaged Business Enterprise Utilization; Liguidated Damages
- 4. The DBE Ordinance ; o '

Contractor, shall comply with all the requirements of the Disadvantaged Business Enterprise
Otdinance set forth in Chapter 14A of the San Francisco Admihistrative Code 85 it now exists or as it may
. be amended in the future (collectively the “DBE Ordinazce”), provided such amendments do not
materially increase Contractor’s obligations or Babilities, or materially diminish Contractor's rights, under
this Agreement. Such provisions of the DBR Ordinance ate incorporated by reference and mede a part of
this Agreement as though fully set forth in this section. Contractor’s willful faihwe to comply with any
applicable provision of the DBE Ordinance isa rmaterial breach of Contractor's obligations under this
Agreement atid shall entitle City, subject to any applicable notice and cure provisions set forth in this
Agresment, to exercise any of the remedies provided for under this Agreement, under the DBE Ordinance
or ntherwise available atlaw or in equity, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclusive, Fn addition, Coniractor shall comply fully with all other
applicable local, state and federal laws prohibiting discrimination and requiring equal opportunity in
contracting, including subconfracting. " -

~ b.Compliance and Enforcement

) 1.Bnforcement
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3. For each election in which the City is unable to properly record and tabulate
votes becanse of (i) an Error, Defect or Malfumetion in the Systen, and Contractor fails to
provide an alternative tabulation solution which processes a statement of votes it compliance
with applicable laws (provided, however, that Contractor’s obligation to comply with laws shall
be Timited as stated in Section 53 of this Agreement), or (ii) failure of Contractor fo achieve
certification of the System for use in the Election scheduled for June, 2008 and for all .
elections covered under this Agreement, Contractor shall be liable for Liquidated Damages 23
follows: for elections occnrring in the first (1¥) year from Jamuary 1, 2008 through December 31,
2008, the sum of Three Million and 00/100 Dollars ($3,000,000.00) per election; for elections
occurring in the second year (2*) year fromi January 1, 2009 through December 31, 2009, the sum
of Two Million Five Hundred Thousand and 00/100 Dollats ($2,500,000.00) per election; and for

. elections during the balance of the ferm of this Agreement, the sum of (2) One Mitlion and 00/100 -
Dollars ($1,000,000.00) per election not invoking ranked choice voting, and (b) Two Million and
00/100 ($2,000,000.00) Dollars per election involving ranked choice voting. Notwithstanding the
foregoing, any election in which fifty percent (50%) or Iess of the fotal number of voting umifs
supplied by Contractor zre used in such elestion, Contrastor’s liability for Liquidated Damages
chall be Himited o fhe sum of Five Hundred Thousand ($500,000.00) Dollars, Except thatinno
event shall Contractor fncur or be Hable for payment of liquidated damages where delay is dueto
the faiture 1o timely receive certification, but such delay is not a result of fafture of the Comtractor
fo pursue an application for certification with reasonable care and diligence (as provided in
Section 5C (1)) by meeting Critical Milestones #1 and:#2 or results from m Excusable Delay (as
defined in Section 56 of this Agreement). '

4, If due to an Error, Defect or Malfimetion in the System, City’s tabulation of votes
during an clestion at ten percent (10%) or more of precincts is delayed, Contractor shail be Hable
for Liquidated Damages as follows: if votes are not tabulated by 11:59 p.m. on that election day, -
the surn of One Hundred Fifty Theousand and 00/100 Dollars ($150,000.00); if votes are not

" tabulated by noon of the day after that clection day, the sum of Two Hundred and 00/100: -
Thousand Dollars ($200,000.00); if votes are not tabulated by 11:59 p.m. on the second day ~
following that election day, the sum of Four Hundred Thousand and 00/100 Dollars - :
{3400,000.00). T o T m s s

30,  Bankruptey

: - Tn the event that either party shall cease condurting business in the normal course, become — -
insolvent, make a general assignment for the benefit of creditors, suffer or parmit the appointment of a
eceiver for its busimess or assets or shall avail itself of, or become subject to, any proceeding under the
Federal Bankruptoy Act or any other statute of any state relating to insolvency or the protection ofrights
of creditors, then at the option of the other party this Agreement shall terminate and be of zo further force
and effect. . . . ’

31.  Anditend Inspection of Records

Contractor agrees {0 maintain and make available to the City, duting regular business hongs,
agcurate books and accounting records relating to its work under this Agreement, Contractor shall permit *
City to andit, examine and make excerpts and transeripts from such beoks and records, and to make andits
of ail invoices, materials, payrolls, records or personal and other data related to all other matters coveted
by this Agreement, whether funded in whole or in partunder this Agreement. Confractor shall maintain
such data and records in an accessible location and condition for a period of not less than five years afier
final payment under this Agreement or until after final audit has been resolved, whichever is Tater. The
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State of California or any federal agency Paving an interest in the subject of this Agreement shall have the
same Tights conferred upon City by this Section. ' . :

32,  Subcomtracting

Contractor intends to retain subcontractors fo perform certain of Contractor’s duties inder this
Agteement, subject to the consent of the City in accordance with this Section 32, Prior fo reteiniag a
subeontractor, Contracior shall notify the City in wiiting of the jdentity of the proposed subconfractor. |
The City shall promptly &valuate such subeontractor, and shall not unreasomably withhold, delay or )
condition the Cify’s sonsent to such subcotitractor. Tn the event the City rejects any subcontractor
proposed by Contractor, City shall notify Contracter in writing specifically stating the City's reason for
rejestion of sach subcontractor. o the extent that Cotiractor is delayed in performing Contractot’s
obligations under this Agrecment duetoa delay by the City in approving or rejéoting 2 subconfractor, the
deadiines under this Agreement shall be extended by the time pericd attributable to the City’s delay.
Neither party shall, on the basis of this Agreement, confract on behalf of or in the name of the other party.
An agrecment made in violation of this provision shall confer no rights on-any party and shall be nult and
void, . : .

33. Assignment

The services to be performed by Contractor are personal in character and nejther this Agreement
nor any duties.or obligations hereunder may be assigned or delegated by the Contractor unless fitst
approved by City by writien instrument exeouted and approved in the sarhe manner as this Agreement,
provided that Contractor may stbcontract Contractor’s obligations hereunder in acgordance with Section
37 above. Notwithstanding the foregoing, Contractor may assign this Agreetnent {0 agy entity owned or
. controlled by, or under copEmon control with Contractor provided (i) the assignee has executed an
assignment and assummption agreement reasonably acceptable to City, and (j) the assignes has the ability
to petform Confractor’s obligations under this Agreement. .

34, Disadvantaged Business Enterprise Utilization; Liquidatéd Damages
- 2. The DBE Ordinance ' '

Coriractor, shall corply with afl the requirements of the Disadvantaged Business Enterprise
Otdinance set forth in Chapter 14A of the Smn Trancisco Admibhistrative Code as it now exists or as it may
Be amended in the fatore (colleétively the “DBE Ordinance”), provided such amendments do not
materially increase Contractor's obligations or liabilities, or materially diminish Contractor’s tights, ymder
this Agreement, Such provisions of the DBE Ordinance are incorporated by reference snd made a part of
this Agreernent as though fully sef frth in this section. Comiractor’s willful failure to comply with any
applicable provision of the DBE Ordinance is a aterial breach of Contractor's obligations under fhis
Agreement and shall entitle City, subject to any applicable notice and cure provisions set forth in this
Agreement, 1o exercise any of the remedies provided for under this Agreement, under the DBE Ordinanice
or otherwise available atlaw or in equity, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclusive, In addition, Contractor shall comply fully with all other
applicable local, state and federal laws prohibiting discrimination and requiring equal opperfunity in
contracting, including subcontrcting. .

b, Compliance and Enforcement

1.Enforcement
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i If Contractor willfully fails to comply with any of the provisions of the DBE Ordinance, the
rules and regulations jmplementing the DBE Ordinance, or the provisions of this Agreement pertaining to
DBE participation, Contractor shall be Iigble for liquidated damages in an amount equal to Contractor's
net profit on this Agreement, or 10% of the fotal amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Human Rights Commission or any other public official authorized to
enforce the DBE Ordinance (separately and coliectively, the “Director of HRC™) may also impose other
sanctions against Confractor authorized in the DBE Ordinance, including declaring the Contracior to be
irresponsible and ineligible to contract with the City for a period of up to five years orrevocation of the
Contractor’s DBE certification. The Director of HRC will determine the sanctions to be imposed,
including the amount of liquidated damages, affer investigation pursuant to Administrative Code
1A L3®). - ' : e o

o _ - By entering into this Agreernent; Contractor acknowledges and agrees that any liquidated
damages assessed by the Director of the HRC shall be Ppayable fo City upon demand. Contractor further
acknowledges and agrees that any liquidated damages assessed may be withheld from any monies dus to
Contractor on any contract with City, . ' :

. Contractor agrees to maintain records pecessary for moniforing its compliance with the
DBE Ordinance for a period of three years following termination or expiration of this Agreement, and

shall make such records available for audit and inspection by the Director of HRC or the Controller npon

request.
35, Nondiscrimmaﬁon; Penalties

A Contractor Shall Not Discriminate. T the performance of this Agresment, Contractor
agrees not to discriminate 2gainst any employee, City and City employee working with such contractor or
subcontractor, applicant for employment with such contractor or subcontractor, or against any person
seeking accommodations, advantages, facilities, privileges, services, or membership in all business,
social, ot other éstablishments or organizations, on the basis of the fact or perception of 2 person’s race,
color, oreed, religion, national origin, encestry, age, height, weight, sex, sexual orientation, gender
identity, domestic pattuer status, marital status, disability or Acquired fmmune Deficiency Syndrome or
HIV status (ATDS/HIY status), or assocfation with members of such protecied classés, or in retaliation for
opposition to discrimination against such classes. T T

B. - Subcontracts. Contractor shall incorporate by referencs in all subcontracks fhe
provisions of Sections 12B.2(a), 12B.2(c)-(k), and 12C3 of the San Francisco Administrative Code
(copies of which are available from Purchasing) and shall requiré alf subcontractors fo comply with such
. provisions. Contractor’s failure to comply with the obligations in this subsection shall constitute &
material breach of this Agresment, '

C. Non-Discrimination in Benefits. Contractor doss not as of the date of this Agreement
and will not during the term of this Agreement, in any of its operations in San Francisco or where the
wark is being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefits, netmbership or mnembership discounts,
moving expenses, pension and retirement benafits or fravel benefits, as well as any benefits other than the
bepefifs specified above, between employees with domestic partners and employess with spouses, and/or
between the domestic partners and spouses of such employees, where the domestic parinership has been
registered with a governmental entity pursuant to state or local law authorizing such registeation, subject
to the conditions set forth in Section 12B.2(b) of the San Francisco Administrative Code.
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D. Condition to Contract, As a condition to this Agreement, Contractor shall execirte the
“Chapter 12B Declaration: Non scrimination in Coptracts and Benefits” form (Form HRC-12B-101)
with supporting documentation snd secure the approval of the form by the San Francisco Human Rights
Commission. L .

E. Incorporation of Administrative Code Provisions by Reference. The provisions of
" Chapters 12B and 12C of the San Francisco Administrative Code ate incorporated in this Sectionby
reference and miade a pact of this Agreement ag though fully set forth herein. Contractor shall comply
fully with and be bound by alt of the provisions that apply 1o this Agreement under such Chapters of the
Administrative Code, including but not Jimited to the remedics provided in such Chapters.” Without

Tiraiting the foregoing, Contractor understands that pursuant to Section 128.2¢h) of the San Francisco - -

‘Administrative Code, 2 penalty of $50 for each person for each calendar day during which such person
was discriminated againstin violation of the provisions of this Agresraent may be assessed ageinst
Contractor andfor deducted from any payments due Contractor. ) :

36. - Earned Income Credit (EXC) ¥orms

Adrinistrative Code section 120 requires that exmployers provide their employees with IRS Form
W-5 (The Earned Incomee Credit Advance Payment Certificate) and the IRS EJC Schedule, as set forth
below. Employers can locate these forms at the JRS Office, on the Tnternet, or anywhere Federal Tax
Forms ¢an be found. e - R -

A Contractor shall provide EIC Forms fo each Eligible Employee at each of the following
times: (i) within thirty days following +he date on which this Agreement becomes effective (unless
Contractor has already provided such EIC Forms at Jeast once during the calendar year in which such
- effective date falls); (if) promptly after any Eligible Employes i3 hired by Contractor; and (iii) annually
between January 1 and January 31 of each calendar year during the term of this Agreemment.

B.. Failure to comply with any requirement contained in subparagraph (a)-of this Section

© shall constitute 2 material breach by Contractor of the ferms of this Agreement. If, within 30 days after
Contractor receives written notice of such a breach, Contractor fails to cure such breach or, if such breach
cannot reasonably be cured within such period of 30 days, Contractor fails to commence efforts fo cute
within such period or thereafter fails to diligently pursue such cure to completion, the City may pursus
any rights or remedies available mmder this Agreément of wnder applicable Iaw.

C. Any Subeontiract enfered into by Contractor shall require the subcontractor to comply,as
to the subconiractor's Eligible Employees, with each of the terms of this section,

D. Capitalized terms used ia fhis Section and not defined in this Agreement shall have the
meanings assigned to such terms in Section 120 of the San Francisco Administrative Code. :

37.  MacBride Principles—Northern Ireland =

Pursuant to San Franciseo Administrative Code Section 12F.5, the City and County of San
Francisco urges companies doing business in Northern Ireland to move towards resolving employment - -
mequities, and encourages such companies to abide by‘the MacBride Principles. The City and County of
San Freucisco urges San Francisco companies fo do ‘business with corporations that abide by the '
MacBride Principles. ' R
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. If Contractor willfully fails fo comply with any of the provisions of the DBE Otdinance, the
mules and regulations jmplementing the DBR Ordinance, or the provisions of this Agreement pertaining to
DBE partivipation, Contractor shall be liable for liquidated dameges in an amount equal to Contractor’s

. net profit on this Agresment, or 10% of the fotal amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Human Rights Commission or any other public official authorized to
enforce the DBE Ordinance (separately and collectively, the “Director of HRC”) may also impose other
sanctions against Confractor authorized in fhe DBR-Ordinance, including declaring the Contractor to be
irresponsible and ineligible to contract with the City for a period of up to five years or revocation of the
Contractor’s DBE certification. The Director of HRC will determine the-sanctions fo be imposed,

‘including the arnount of liquidated damages, affer investigation pursuant to Administrative Code
§14A.13(B)' o 7.. - PR . PR

S - By entering into this Agreement; Contractor acknowledges and agrees that any équidated
damages assessed by the Director of the HRC shall be payable to City upon demand. Contractor further
acknowledges and agrees that any liquidated damages assessed may be withheld from any monies dus to
Contractor on any contract with City, . ' .

- Contractor agrees to maintain records necessary for monitoring its compliance with the
DBE Ordinance for a petiod of three years }b}lowing termination or expiration of this Agreement, and
shall make such records available for audit and inspection by the Director of HRC or the Controller TIpon
request‘f"jji :_ . Lol . V- LuTs . .

35. Non&iscﬁminaﬁon; Penalties .

A, Contractor Shall Not Discriminate. Th the performance of this Agreement, Conttactor
agrees not to discriminate against any employee, City and City employee working with such contractor or
subconiractor, applicant for employment with such contactor or subcontactor, or against any person
seeking accommodations, advautages, facilities, privileges, serviess, or membership in all business,
social, or other establishments or organizations, on the basis of the fact or pecception of a person’s race,
color, oreed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, gender
identity, domestic partner status, marital status, disability or Acquired Frmume Deficiency Syndrome or
BV statns (AIDS/HIV status), or association with members of such protected classés, or in refaliation for
opposition to discrimination against such classes. , _

B. - Subconiracts. Contractor shall incorporate by reference in all subcontracts the
provisions of Sections 12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code
(copies of which are available from Purchasing) and shall require alt subcontractors to comply with such
. provisions. Contractor’s failure to comply with the obligations in this subsection shall constitute a
material breach of this Agreement. ' '

C. Non-Discrimiuation in Benefits. Contractor does not as of the date of this Agreement
and will not during the term of this Agreement, in any of its operations in San Francisco or where the
work is being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefils, membership or rasmbership discounts,
moving expenses, pension and retirement benefits or travel benefits, as well as any benefits other than the
benefits spevified above, between enployees with domestic partners and employees with spouses, and/or
between the domestic partners and gpouses of such employees, where the domestic partnership has been
registered with a governmental entity pursuant to state or local law authorizing such registration, stbject
to the conditions set forth i Section 12B.2(b) of the San Francisco Administrative Code.
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D. Condition fo Contriict, As 2 condition fo this Agreement, Contractor shall exeoute the '
“Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-12B-101)
with supporting documentation and secure the approval of the form by the San Francisco Human Rights
Commission. ' .

E. Incorporation of Administrative Code Provisions by Reference. The provisions of
Chapters 128 and 12C of the San Francisco Administrative Cods are incorporated in this Section by
reference and riade a pat of this Agreernent as though fully seét forth herein. Contractor shall commply
fully with and be bound by ali of the provisions that apply to this Agreement under such Chapters of the
Administrative Code, including but not limited fo the remedies provided in such Chapters.” Without
Broiting the foregoing, Contractor understands that pursaant to Section 12B.2(h) of the San Francisco
‘Administrative Code, 4 penalty of $50 for each person for gach calendar day during which such person
was discriminated against in violation of the provisions of this Agreement may be assessed against
Contrastor and/or deducted from any payments due Contractor, .

36. - Farned Income Credit (EXC) Forzns

Administrative Code section 120 requires that ezployers provide their employees with IRS Form
W-5 (The Barned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set forth
below. Employers can locate these forms at the IRS Office, on the Tnternet, or anywhere Federal Tax
Forms can be found. _ AT ST i B

. A, Contractor shall provide EIC Forms o ¢ach Eligible Employee at each of the following
times: (i) within thirty days following the date on which this Agreement becomes effective (unless
Contractor has lready provided such EIC Forms at least once during the calendar year in which such
effective date falls); (i) promptly after any Bligible Employee is hired by Conirastor; and (i) annually
between Janvary 1 and January 31 of each calendar year during the term of this Agreement.

. B.. Failure to comply with any requirement contained in subparagraph (a)-of this Section

* shall constitute a material breach by Contractor of the terms of this Agreement. Xf, within 30 days afier
Contractor receives written notice of such a breach, Contractor fils to cure such breach or, if such breach
cammot reasonably be cured within such period of 30 days, Contractor fals to commnence efforts to cure
within such period or thereafter fails to diligently pursue such cure fo completion, the City may pursue
any rights or remedies available under this Agre¢ment or under applicable law.

_ C, Any Subcontract entered into by Contractor shail require the subsontractor to comply, as
to the subconkractor's Eligible Bmployees, with each of the terms of this section.

D. Capitalized terms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Section 120 of the San F.rancisco Administrative Code. .

37. . MacBride Principles—Northern Freland

. Pursvant to San Francisco Administrative Code Section 12F.5, the City and County of San
Francisco urges companies doing business in Northemn JFreland to move towards resolving employment
inequities, and encourages such companies fo abide by the MacBride Principles. The City and County of
. San Francisco urges San Francisco companies fo do business with corporations that abide by the '
MacBride Prnciples. ' ' :
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38,  Tropical Hardwood and Virgin Redwood Ban

Prrsuant to Section 804 (b) of the San Francisco Environment Code, the City and County of San
Francisco urges contractors not to jmpord, purchase, obtain, or use for any purpose, any fropical
‘hardwood, tropical hardwood wood product, virgin redwood or virgin redwood wood product,

39,  Drag-Free Workplace Policy.

. Confractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the
unlawfisl manufacture, distibution, dispensation, possession, or use of a controiled substance is
prohibited on City premises. Contractor agtees that any violation of this prohibition by Contractor, its -
employees; agents or assigns will be deemed a material breach of this Agreement, | ‘

40,  Compliance with Americans with Disabilities Act

Contractor scknowledges that, pursuant to the Americans with Disabilities Act (ADA), programs,
services and other activities provided by a public entity to the public, whether direstly or through a
contractor, must be accessible to the disabled public, Contractor shall provide the services specified in
this Apreement in a manner that to the extent applicable, materially complies with the ADA and any other
applicable federal, state and local disability rights legislation. This Section 40 doesnot apply to the
accessibility of the Systemn fo be supplied by Contractor: Contractor agrees not to discriminate agaimst
disabled persons in the provision of services, benefits or activities provided under this Agreement and .
furher agree that any violation of this prohibition on the part of Contractot, its employees, agents or
assigns will constitute a material ‘breach of this Agreement. Confractor shall provide a System which
comples with the accessibility requirements of Section 53-1 and (except with respect to the ranked choice
. voting elements of the Systemn) Appendix D (Performanos Specifications) and (with respeet fo the ranked

choice voting clements of the Systern) the RCV Design Specifications.

41. Sunshine Ordinance . o P

In ageordance with San Francisco Administrative Code §67.24(¢), contracts, confractors' bids,
responses to requests for proposals and all other records of communications between City and persons ar
finms secking contracts, shall be open to inspection immediately after a contract has been awarded.
Nothing in this provision requires the disclosure of a private person's or organization’s net worth or other
proprietary financial data submitted for qualification for a coniract or other ‘benefit until-and unless that
person or organization is awarded the contract er benefit. Information provided which is covered by this
paragraph will be made available to the public upon request.

42, Requiring Minimmm Comp ensation for Employees ‘

Cioniractor agrees to coraply fully with and be bound by all of the provisions of the Mindaen
Compensation Ordinance (MCO), as st forth in San Francisco Administrative Code Chapter 12P ’
{Chapter 12P), including the remedies provided, and fmplementing guidelines and rules. The prov sions’
of Chapter 12P are incorporated Terein by reference and made a part of this Agreement as though folly set
. forth. The text of the MCO is available on the web athttp:/fererw.sfgov.orgloca/iwib him. Capitalized -

terms used in this Seotion and not defined in this Agreement ghall have the meanings assigned fo such
terms in Chapter 12, Consistent with the requirements of the MCO, Contractor agrees o all of the
following: ' - ) L

T A For each hout worked by a Covered Employee during 2 Pay Period on work fimded under. ..

fhe City coniract during the term of this Agrecment, Contrastor shall provide to the Covered Employee no

v
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less than the Minimum Compensation, which includes a minitam howrly wage end commpensated and
uncompensated time off consistent swith fhe requirements of the MCO. For the howly gross ]
compensation portion of the MCO, Contrictor shall pay a sminionm of $10.77 an hour beginning January
1, 2005 and for the remainder of the term of this Agreement; provided, however, that Contractors that are
Nonprofit Corporations or public entities shall pay 2 minimum of $9 au hour for the term of this

Agreement.

B. Confractor shall not discharge, reduce in compensation, or otherwise discriminate against
"any employee for complaining to the City with regard to Contractor’s conpliarice or amticipated }
compliance with fhe requircruents of the MCO, for opposing any practice prosc ibed by the MCO, for
participsting in proceedings related o the MCO, or for seeking to assert of enforce any rights under the

MCO by any lawful means.

G Contrastor wnderstands and agrees that the failure to comply with the requirements of the

MCO shall constitute a material breach by Contractor of the terms of this Agreement. The-City, acting
through the Confracting Department, shall determzine whether such a breach has occurred. :

D. . T within 30 days after receiving wiitten notice of a breach of this Agresment for
violating the MCO, Confractor fails 1o cure such breach or, 1f such breach cannot reasonably be cured
swithin such period of 30 days, Contractor fails fo cormmence efforts fo cure within snch period, or |
thereafter fails diligently to pursue such cure fo completion, the City, acting through the Contracting
Department, shall have the Tight to pursue the following rights or remedies and any righis or remedies
available under applicable law: ’ 3

i. Theright to charge Contractor an amount equal fo the difference between the Mm]mum
Compensation and any compensation actually provided toa Covered Employee, together with
smterest on such amount from the date payment was due a¢ the maximum rate then permitted by law;

§. Theright to setoff all or any portion of the amount described in Subsection (d)(1) of this
. Section against amounis due to Confractor under this Agreement;

i, The right fo terminate this Agreement in whols orin part; T

iv. In the event of 2 breach by Contractor of the covenant zeferred to in Subsection (b) of this

Section, the right to seek reinstatement of the employee or t0 obtain other appropriate equitable
relief, and CoT T LT ) : : S -
v, Therightto bar Conteactor from enfering into futnre confracts with the City for three
years. ) C g )

Each of the righ_’cs.providcd in this Subsection (d) shall be exercisable ind.‘widuall& orin
combination with any other rights or remedics available fo the City. Any amounts realized by the City
pursnant to this subsection shall be paid to the Covered Employee who failed to receive the required

Minimum Compensation.

. E. Contractor represents and warrants that it is not an entity that was set up, or is being nsed,
for the purpose of evading the intent of the MCO.

¥.  Contractor shall keep stself informed of the current requirerents of the MCO, inchuding
increases o the howrly gross compensation due Covered Employees under the MCO, and shall provide
promipt written notice to all Covered Employees of any increases in compensation, as well a8 any wrilten

Citleo'untyéat\ Francisco Purchase Agteoment 125507 33




38,  Tropical Hardweod snd Virgin Redwood Ban

Pursuant to Section 804 (b) of the San Francisco Fuviropment Code, the City and County of San
Francisco rges contractors not fo import, purchase, obtain, or.use for any purpose, any tropical
‘hardwood, tropical hardwood wood product, virgin redwood or virgin redwood wood product.

39.  Drug-Free Workplace Policy.

© Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the
unlawiul manufacture, diskibution, dispensation, possession, or use of a controlled substance is
prohibited on City premises, Confractor agrecs that any violation of this prohibition by Contractor, its
employees, agents.or assigns will be deermed a material breach of this Agresment, ‘ :

40,  Compliance with Amerjcaus with Disabilities Act

Contrastor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), prograws,
sérvices and other activities provided by a public entify to the puiblic, whether directly or through a
confractor, must be accessible to the disabled public. Contractor shall provide the services specified in
this Agrecment in a manner fhat to the extent applicable, materially complies with the ADA and any other
applicable federal, state and local disability tights legislation. This Section 40 does not apply to the
accessibility of the System fo be supplied by Contractor, Contractor agrees not fo discriminate against
disabled persons in the provision of services, benefits or activities provided under this Agreement and
Farfher agree that any violation of this prohibition on the part of Contractot, its employees, agents or
assigns will constitute a material breach of this Agresment. Contractor shall provide 2 System which
complies with the acoessibility requirements of Section 53-1 and (except with respect o the ranked choice
voting elements of the Sysiern) Appendix D (Performence Specifications) and (with respect 1o the ranked

choice voting elements of the System) the RCV Design Specifications.

41. Sunpshine Ordinance

Tn agcordance with San Francisco Administrative Codeé §67.24(e), confracts, contractors' bids,
responses to requests for proposals and a1l other records of commmunications between City and persons or
. firms seeking contracts, shall bé oper to inspection immediately after a contract has been awarded. .
Nothing in this provision requires the disclosure of a private person's or organization's net worth or other
“proprietary financial data submitted for qualification for a contract or other ‘benefit until and unless that
person or organization is awatded the confract or benefit. Information provided whichis covered By this-
paragraph will be made available to the publi¢ upon request. . : ’

42, Requiring Minjmam Compensation for Employees ‘

Contractor agrees to comply folly with and be bound by all of the provisions of the Minimum -
Conipensation Ordinance @MCO), as set forth in San Francisco Administrative Code Chapter 12P
(Chspter 12P), including the remedies provided, and implementing guidelines and rules. The provisions’
of Chapter 12P are incorporated hereiti by yeference and made a part of this Agreement as though fully set
forth. Thetext of the MCO is available on the web athttp:/fwww.sfgov.org/oca/lwih him. Capitalized -
terms used in this Scotion and riot defined in this Agreement ghall have the meanings assigned fo such
terms in Chapter 12P. Consistent with the requirements of the MCO, Contractor agrees to all of the
followings : ' ’ :

A For each houy sworked by a Covered Employee during a Pay Period on wmkﬁznded ander. ..

fhe City contract during the term of this Agreement, Contractor shall provide to-the Covered Employee no
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less fhan the Minimum Compensation, which includes a minirmum hourly wage and compensated 2ad
wmcompensated time off consistent with the requirements of the MCO. For the howly gross  ~
corapensation portion of the MCO, Contractor shall pay 5 minimonm of $10.77 an hour beginning January
1, 2005 and for the remainder of the term of this Agreement; provided, however, that Contractors thaf are
Nonprofit Corporations or public entities shall pay & minimum of £9 au hour for the term of this

Agrecment.

B. Cantractor shall pot discharge, reduce in compensation, or otherwiss discriminate against
any etnployes for complaining to the City with regard to Contractor’s corapliance or anticipated '
compliance with the requirernents of the MCO, for opposing any practice Prosc ibed by the MCO, for
participating in proceedings related 1o fhe MCO, or for seeking to assert of enforce any rights under the
MCO by any lawful means. - ) -

C.  Confractor understands and agreos that the faiiure o comply with the requiremonts of the
MCO shall constitite 2 material breach by Contractor of the terms of this Agreement. The-Cily, acting
_ttwough the Confracting Departinent, shall deterrmne whether shoh a breach has occurred. )

D. . If, within 30 days after receiving written notice of a breach of this Agreeraent for
violating the MCO, Confractor fails fo cure such ‘breach or, if such breach cannot yeasonably be cured
swithin such period of 30 days, Confractor £is o commence cfforts to cure within snch period, of _
thereafier fails diligenily to pursie such sure to completion, the City, acting through the Contracting
Department, shall have the right to pursue the following rights or remedics and any rights or remedies
available under applicable law: : '

i The right to charge Contractor an amount equal to the difference between the Mnumum
Compensation and any compensation actually provided o a Covered Employes, together with
snterest on such amount from the date payment was due at the maximum rate then permitied by law;

§l, Thexighttoset off all or any portion of the amount desoribed in Subsection ((1) of this
. Section against amounts due o Contractor under this Agreement; '

tit, Therightto fearniﬁate his Agreeraent in whole or in part;

tv. T the event of a breach by Contractor of the covenari cefrred.to in Subsection (b) of fhiis
Section, the right to sesk reinstatement of the employee or 10 obtain ofher appropriate equitable -
relief: and et T Coe T :
v, Therighttobar Cont:actor from entering into future contracts with the City for three
Pach of the rights provided in this Subsection (d) shall be exexcisable individuaﬂ}" orin

combination with any other rights of remedies available to the City. Any amounts realized by the City
pursuent to this subsection shall be paid fo the Covered Employee who failed fo receive the required

Minimutn Compensation.

. E. Contractor represents and watrants thatitis not an anﬁtﬁr that was setup, or is being used,
for the purpose of evading the intent of the MCO. ,

¥, - Contractor shall keep #tself informed of the current requirements of the MCO, inchuding

increases to the hourly gross compensation due Covered Employees under the MCO, and shall provide
promipt written notice to all Covered Employess of any increases $n compensation, as well as any wrilten
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commimicatings received by the Contractor from the City, which Gommunicatioﬁs are marked to indicate
that they are to be distributed to Covered Employees. ' :

_ G. Contracior shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the MCO, including reports on-subcontrac;ors.

.. H The Contractor shall provide the City with access fo pertinent records aﬂef TeCeiving a
written request from thie City to do so and being provided at least five _business days o respond.

_XI. The City may conduct random audits of Centractor, Random audits shall be (i) noticed in
advance i weiting: (if) limited fo ascertyining whether Covered Employees are paid atleast the mindmum
compensation required by the MCO; (i) acoomplished through an examination of pertinent records at a
soutnally agreed upon time 2nd Jocation within ten days of the written notice; and (iv) limited fo ene audit
of Coniractor every two years for the duration of this Agreement. Nothing in this Agreement {s intended
to preciude the City from investigating any report of an alleged violation of the MCO. :

X Any subcontract entered into by Contractor shall require the subconiractor to comply
with the requiremnents of the MCO and shall contain contractual obligations substantially the same as
those set forth in this Section, A subcontract means an agreement between the Contractor and = third
party that requires the third party to perform all or a portion of the services covered by this Agreement.”
Contractor shall notify the Depattment of Adminisirative Services when it enters into such a subcontract .
and shall certify to'the Department of Administrative Services that it hias notified the subeontractor of the
obligations under the MCO and has imposed the requirerents of the MCO on the subconiractor throngh
fhe provisions of the subcontract, It is Contractor’s obligation o ensuue that any subconiractors ofany
fier under this Apreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies st forth in this Section against

Contractor,

K. Each Covered Employee is a third-parly beneficiary with respect to the requirements of
sibsections (a) and (b) of this Section, and may pursne the following remedies in the event 6f a breach by
Contractor of subsestions (a) and (b), but only afier the Covered Employee has provided the notice,
participated in the administrative review hearing, and waited the 21-day period required by the MCO.
Conteactor mderstands and agrees that if the Covered Employee prevails in such action; the Covered

* Employee may be awarded: (1)an amount eqial fo the difference between the Minimuem Compensation’

- and any compensation actually provided fo the Covered Employes, together with interest on such amount
from the date payment wes dué at the maximum rate then permitted by law; (2) in the cverit of a breach
by Contractor of subsections (2) or (b), the right to seek reinstatement or to obtain other appropriate
equitable relief; and (3) in the event that the Covered Employes is the prevailing party in anylegal action
or proceeding against Contractor atising from this Agreement, the right to obtain 2}l costs and expenses,
including reasonable attorney's fees and disbursements, incurred by the Covered Ernployee.. Contractor
also understands that the MCO provides thet if Contractor prevails in any such action, Contractor thay be
awarded costs and expenses, inclnding reasonable attorney’s fees and disbursements, from the Covered
Bmyployee if the court deterrnines that the Covered Employese’s action was frivolous, vexatious or '
otherwise an act of bad faith. '

: L. If Confractor is exetnpt from the MCO when this Agreement is execuied becanse the
cumulative amount of agreements with this department for the fiscal year is less then $25,000 ($50,000 .
for nonprofits), but Contractor later enters into an sgreernent or agreements that cause contractor io

éxceed that amount in a fiscal year, Contractor shall thereafter be required fo comply with the MCO wnder
this Agreement. This obligation arises on the effective date of the agreement that causes the cummilative
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nonprofits) in the fiscal year,

43.  Requiring Health Benefits for Covered Employees

amowunt of agreements between the Contracior and fhis department to exceed $25,000 {$50,000 for

Unless exempt, Contractor agrees {0 comply fui]y with and be bound by all of the provisions of

" the Health Care Accountability Ordinance (HCAO), as sef forth in San Francisco Administrative Code

Chapter 12Q, including the remedies provided, and implementing regulations, a8 the sate may be

amended from tine o time. The provisions of Chapfer 12Q are ineorporated by feference and rnade &

- part of this Agreement s though fiilly set forth herein. The text of the HCAO is available on the web

athttp://www.sfgov.urg/ocaﬂwﬂ:.hm Capitalized terms used in this Section and not defined fn this,

Agreement shall have the meanings assighed to such fermos in Chapter 12Q. -

A, Fcr each Covered Emploirec, Contractor shall prov{de the approﬁriéte health benéﬁt set
forh in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health plan option, such health

plan shall meet the sintmum standards set forth by the San Francisco Health Commission.

fl
i

B.  Notwithstanding the above, if the Contractor is a small business as defined in Section

12Q:3 (@) of the HCAO, it shall haveno obligation to comply with part (2) ahove.

C.  Contractor's faiure to comply with the HCAO shall constifuts a material breach of this

agreement, City shall notify Contracfor if such a breach has occurred, TE, within 30 days afterreceiving: |
City's written notice of a breach of this Agreement for Yiolating the HICAO, Contractor fails to cure such
‘breach or, if such breach cannot reasonably be cured within such period of 30 days, Contractor fails to

* commence efforis to cwre within such period, er thereafter faily diligently to pursue such ocure to

cormpletion, City sball have the right to pursue the remedies set forth in 12Q.5(5)(1-5). Bach of these

remedies shall be exercisable individually or in combination with amy ofhier ights or temedies availablé to

City.

D. Any Su%contcact entered info by Confractor shall require the Subconiractor to comply

~with the requiremments of the HCAO and shal contain contractual obligations substantially the same as
those set forth in this Section. Conitractor shall notify City's Purchasing Division when it enters intd such
a Subeomteact and shall certify to the Purchasing Division that it has notified the Subcontracter of the
obligations under the HCAO and has imposed the requirernents of the HCAQ on Subcontractor through
the Subcontract. Each Contractor shall be responsible for its Subcontractors’ compliance with this
Chapter. If a Subcontractor fails to comply, the City may pursue fhe emedies set forth In this Section -
against Contractor based on the Subcontractor’s faiture to comply, provided that City has first provided

Contractor with notice 2nd an cpportunity to obtain a cure of the violation.

E. Contractor shall not discharge, Teduce in compensation, or otherwise discriminate against
any employes for notifying City with regard to Contractor's noncompliance or anticipated noncompliance
with the requirements of the HCAQ, for opposing any practice proseribed by the HCAQ, for participating
in proceedings selated to the HCAO, ot for secking to assert of enforce any tights tmder the HCAO by

any lawful means.

~

for the purpose of evading the intent of the HCAO.~

K. Cordractor represents and warrants that it is not an entity that was set v, or is being used,

; .
G.  Contractor shall keep itself informed of the current Tequirements of the HCAO.

H. Contractor shall provide reports to the City in accordénce with-any rsporting
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commmications received by the Contractor from the City, which communicaﬁox;s are marked to indicate.
that they are to be distributed to Covered Employees, v

o G, .. Coniractor shall provide reports io the City in accordamce with any reporting standards
promulgated by the City noder the MCO, including reports on-subcontractors. o

. =B The Contvactor shaﬂ provide the City with access fo pertinent Tecords aftef Teceiving a
wiitten request from the City to do so and being provided af least five business days to Tespond.

L The City may conduct tandom audits of Contractor. Random andits shall be (i) noticed in
advapee in writing; (i) Hmifed to ascertyining whether Covered Employees are paid at least the minfraum
compensation required by the MCO; (i) accomplished through an examination of periment tegordsata
mutuglly agreed upon time and location within ten days of the written notice; and {iv) limited fo one andit
of Contractor every two years for the duration of this Agreement. Nothing in this Agreement is intended

. to preclude the City from investigating any report of an alleged violation of the MCO. 3

: J. Any subcontract entered into by Coritractor shall require the subcontractor to comply
~with the requirements-of the MCO and shall contain contractual obligations substantially the same as
those set forth in this Section. .A subcontract means an agreement between the Contractor end a third
parfy thatrequires the third party to performall or a portion of the sexvices covered by this Agreement.”

Contractor shall notify the Department of Administrative Services when if enters into such a subconiract .

and shalt certify to'the Department of Administrative Services that it has notified the subeontractor of the

obligations under the MCO and has imposed the requirernents of the MCO on the subcontractor through

{he provisions of the subconfract. It is Contractor’s obligation to ensure that any subconfractors of any
~ tier under this Apgreement comply with the requirements of the MCO. Tfany subcontractor nnder this
Agreement fails to comply, Cify smay pursuc any of the remedies set forth in this Section against

Coniractor,

S Each Covered Employee is a third-party beneficiery with respect to the requirements of
subsections (8) and (b) of this Section, and may pursne the following remedies in the event of a breach by
Contrasfor of subsections () &nd (b), but only afier the Coveted Employes has provided the notice,
participated io the administrative review heating, and waited the 21-day period required by the MCO. |
Contractor understands and agrees that if the Covered Employee prevails in such action, the Covered
Employee may be awarded: (1) an amount equal fo the difference between the Minimnm Compensation’
- and sny compensation actually provided fo the Covered Employee, together with interest on such amount
from the date payment was due at the smaxirnum rate then permitted by law; (2) in the eveiit 6f a breach
by Contractor of subsections (a) ot (b), the tight to seek reinstatement or to obtain other appropriate
equitable relief; and (3) in the event that the Covered Bmployes is the prevailing party in any legal action
or proceeding against Contractor arising from this Agreement, the right to obtain ali costs and expenses,
inchading reasonable attorney's fees and disbursements, incurced by the Covered Eraployee. Contractor

also understands that the MCO provides that if Contractor prevails in any such action, Contractor may be .

awarded costs and expenses, including reasonable attomey’s fees and disbursements, from the Covered
Employee if the court deterraines that the Covered Employee’s action was frivolous, vexatious or
otherwise an act of bad faith. '

L. If Contractor is exempt from the MCO when this Agreement is executed because the
cumulative amount of agreements with this department for the fiscal year is less then $25,000 {$50,000
for nonprofits), but Contractor later enters into 2 agresient or agrecments fhat cause contractor 1o
exceed that amount in a fiscal year, Coniractor shall thereafter be required to comply with the MCO mder
fhis Agreement, This obligation arises on the effective date of the agteement that causes the cumulative
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amount of agreements betwoen the, Coutractor and this deparfment to exceed $25,000 {350,000 foi:
ponprofits) in the fiscal year. - o .

43.  Reguixing Health Benefits for Covered Employees

;  Unless excéupt, Contractor agrees to comply fully with and be bound by all of the provisions of -
+he Healih Care Acc_;oxmtabﬂity Ordinance (HCAO), as set forth in San Francisco Administrative Code
Chapter 12Q, incloding the remedies provided, apd implementing regulations, as the same may be
amended from time 1o time. The provisions of Chapter 12Q are ificorporated by referonce andmadea
part of this Agtreement a8 though flly set forth herein. The text of the BCAQ is available on the web
athttpd/www.sfgov.org/ocaﬂwlh.hm. Capitalized temms used in this Section and not defined iu this,

Agreement shall have the meanings assigned to such ferrus in Chapter 12Q.

A, For each Covered Emplb_;{ce, Contractor shall provide the appro'ﬁriéte health benefit st
forth in Section 12Q.3 of the HCAO. If Coniractor chooses 10 offer the health plan option, such health
plan shall meet the oinironm standards set forth by the San Francisco Health Conmaission.

B. :, Notwithstanding the above, if the Contractor is @ small business as defined in Section
12Q.3 (@) ofthe HCAO, it shall have no obligation to comply with part (2) above. -’

. @ Contractor's faflure to comply with the TICAO-shall constituie 2 material breach of this
agreement, CTiy shall notify Contractor if such a breach has ocourred. If, within 30 days after receiving’ ;
City's writtep notice of a breach of this Agrecment for violating the HCAO, Contractor fails to cure such
Breach or, if such breach cannot reasonably be cured within such peziod of 30 days, Confractor fails to
cornmence efforts 1o cire within such period, or.thereafter fails diligently to pursue such care to
completion, City chall have the right to pussuc the rernedies set forth i 12Q.5(6(1-5)- Bachofthese = .
remedies shall e exércisable individually or $1 combination with ary other ights or remedies a¥ailablé fo -

D. . Any Subconfract entered infp by Confractor shall require the Subconiractor to cém;iy
with the requirements of the HCAO and shall contain contractq_al .obl igations substantially the same as

those set forth in this Section. Coniractor shall notify City's Purchasiug Division when it enters Intd sueh™ 7
o Subcontract and shall certify © the Purchasing Division that it has notified the Subcaniractor of the
abligations undes the FICAO and has jmposed the requiremnents of the HCAO on Subcontraster through
the Subcontract, Bach Contractor shall be resp onsible for its Sub costractors' compliance with this
Chapter. Ifa Subcontractor fails fo comply, the City Tnay pursue the Teredies set forth in this Section
against Contractor bas ¢d on the Subcontractor's faiture to comply, provided that City has first provided

Contracfor with notice and an opportunity to obtain a cure of the violation.

E. Contractor shall not diseharge, seduce in compensation, or otherwise discriminate against
any employee for notifying City with regard to Conttactor's noncompliance or, anficipated noncompliance
with the requirements of fhe HCAO, for opposing any practice proseribed by the HCAOQ, for participating
in proceedings related to the HCAO, or for secking to assert or eaforee any rights under the HCAO by
any lawiul means. —_— ' .

A Contractor represents and war t that it is nof an entity that was setup, ot is being used,
for the purpose of evading the intent of the HCAO. . )
.

G. . Contractor shall fceep iteelf informed of the current requixanezits of the HCAO.

H. Contractor shall provide réports to the City in accordénee with-sny reporting stan&ard§
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promulgated by the City under the HCAD, including reports on Subcontractors and Subtenants, as
. applicable, C ) . -

L Contractor shall proﬁde City with access fo records pertaining to complisnce with

" HCAO affer receiving 2 written request from City to do so and being provided at least five business days -

{o respond. .

s _ City may conductrandom audiis of Contractor t6 aseeriain its compliance with HCAO.
Contractor agrees to cooperate with City when it conducis such audits, :

K ¥ Contractor is exempt from the HCAO when this Agreernent is executed because ifs
amoumt is less than $25,000 (350,000 for nonprofits), but Contractor later enters into an agreement or
agrecments that cause Contractor's aggregate amount of all agreements with City to reach $75,000; ail the
agreements shall be thereafter subject to the HCAO. This obligation arises on the effective date of the

apreernent that causes the cumulative amount of agresments between Contractor and the City {o be equal

to'or greater than $75,000 in the fiscal year.
44, Limitations on Contribations
Through execution of this A greement, Confractor acknowledges that it is farniliar with section

1.126 of the City and County’s Campaign and Governmental Conduet Code, which prohibits any person
who contrasts with the City for the rendition of personal servioes, for the furpishing of sny material,

" supplies or equipment, for the sale or Iease of any land or building, or for a grant, loan or loan guarantee,

from making any campaign contdbution to (1) an individual holding a City glective office if the contract
woust be approved by the fndividual, a board on which that individual serves, or aboard on which an
appoiites of that individual Serves, (2) 4 candidate for the office held by such individual, or (3} a
committes controlled by such individual, at any time from fhe comnencement of negotistions for fhe
confract mitil the later of either fhe termination of negotiations for such contract or six months afler the
 date the contract js approved. Contractor acknowledges that the foregoing restriotion applies only if the
contract or 2 combination or seties of, contracts approved by the same individual or board in 2 fiscal year
. have a total anticipated or actual value of $50,000 or more. Contractor further acknowledges that the
prohibition on contributions applies to each prospective party to the contract; each member of )
Contractor's board of directors; Contractot's chairperson chief executive officer, chief financial officer
and chief.operating officer; any person with an ownership interest of more than 20 percent in Contractor;
any subcontractor listed in the bid or contract; and any committee that is sponsored or controlled by
Contractor. Additionally, Contractor acknowledges that Coniractor romst inform cach-of the persons - --
desoribed in the preceding sentence of the prohibitions contained in section 1.126. } :

45.  Tirst Source Birtng Program
A Incorporation of Administrative Code Provisions by Reference.

; ‘The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein. Contractor shall
comply fully with, and be bound by, all of the provisions that apply to this Agreement under such

" Chapter, including but not limited to the remedies provided therein, Capitalized terms used in this
Section and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 3.
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B. - First Sowrce Hiring Agreement,

8 _Contractor shall comply with First Source interviewing, recruit;nent and hiring
requirersents, which will provide the San Francisco Warkdoree Development Systern with the exclusive .
opporfunity to initially provide Qualified Economtically Disadvantaged Tadividuals for consideration for

emplcyment for Enfry Level Positions. The duration of the First Souree interviewing requirement shall
e ten (10) days, untess business necessity requires & shorfer period of time.; :

) ii. Contragtor shall comply with requirements for providing timely, appropriate
notification of available Entry Level Positions to the San Francisco Workforce Development System s0
that the Syster may train and refer an adequate poot of Qualified Eeonomically Disadvantaged
Tndividusls fo participating Employers; o . o

o i, Contractor agrees to use good faith efforts to comply with the First Source hiring - —
requirements, A Confractor xa2y establish its good faith efforts by filling: 1) its first available Eniry Level

Position with 2 job applicant referred through the First Source Program; and, 2) fifty percent {50%) of its
subsequent available Entry Level Positions with job applicants referred through the San Francisco
‘Workforce Development Systein. Failure to meet this target, while not imputing bad faith, o2y yesultina
review of the Contractor's employment records. ) .

C. i Decistons. B

 Contrastor shall make the final determination of whether an Econ;ormcal]y Dis.advantaged
Tadividual referred by the System is neualified” for the position. ’

D. ~ Excepfions,

Upon application by Emﬁloysr, the First Source Hiring Adrinistration may grant an exceptionto .
. any or all of the requirernents of Chapter 83 in any sifeation where it concludes that comphance with this

Chapter would cause economic ‘hardship..

5 LiguidatedDamages .

Viclation of the requirements of Chapter 83 is subject to an assesstoent of liquidated damagesin .

the amount of $2,070 for every new hire for an Bntry Level Position improperly withheld from the farst

. source hiring process, The assessinent of liquidated damages and the evalnation of any defenses or

mitigating factors shall be made by the FSHA.
¥, Subcuntracts' \

Any subconitact entered irito by Contractor shall require the subcorrractor to comply with the

. requiremnents of Chapter 83 and shalt contain contractual obligaticns substantially the same 2s those set’

forth in this Section.

. 46,  Prohibition on Political Activify with City Funds

T accordance with San Francisco Administrative Code Chapter 12.G, Contractor may not
participate in, support, or atterapt to influence any political campaign for a candidate or for a ballot

measure (collectively, “political Activity’”) in the performance of the services provided under this

" Agreement, Coniractor agress to comply with San Francisco Adsninistrative Code Chapter 12.G and any -

implementing Tules and regulations promulgated by the City's Controlier. The terms and provisions-of
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promulgated by the City mnder the HCAO, including reports on Subconfractors and Subtenants, as
applicable. ° S ) . . :

L Coxtractor shall proﬁde City with aceess to records pertaining to compliance with
" HCAO after receiving a written request from City fo do so and being provided at least five business days .
to respond, ' . '

" §. Citymay conductrandom audits of Contrictor 16 ascertain its compliance with HCAO.
Contractor agrees to cooperate with Citywhen it conduots such audifs.

K. ¥ Contractor is exempt from the HCAO when this Agreement is executed beoauss ifs
amomt is Jess than $25,000 ($50,000 for nonprofits), but Contractor later enters juto an agreement or
agreements that causs Contractor’s aggregate smoumt of all agreements with City o reach $75,000, all the
agreements shall be thereafter subject to fhe HCAO. This obligation arises on the effective date of the
. agreement that causes fhe cumnlative amount of agreements between Contractor and the City to be squal
to-or greater than $75,000 in the fiscal year. : ' oo

44, Iimitations on Confribetions

~ Through execution of this Agreement, Contractot acknowledges that it is familiar with section

1.126 of the City and County's Campaign and Governrental Conduct Code, which prohibits any person
who contracts with the City for the rendition of personal services, for the furnishing of any msaterial,
supplies or equipment, for the sale or lease of any Yand or building, or for a grant, loan or loan gnarantee,
from making any campaign contribution to (1) an individual holding a City elective office if the contract
yapst be approved by the individual, a Soard on which that individual serves, or a board on which an
appojttee of that individual serves, (2) 4 candidate for the office held by such individual, or (3) a
comumttes controlied by such. individual, at any fime from fhe commencement of negotiations for the
confract nntil the later of either the termination of negotiations for such coniract or six months after the
 date the contract is approved. Contractor acknowledges that the foregoing restriotion apphes only if the

contract or 2 combination or series of contracis approved by the same individual or board in 2 fiscal year-
- have a total anticipated or actual value of $50,000 or mere. Contractor fuxtber acknowledges that the
prohibition on contributions applies to each prospective party fo the contract; each member of )
Contractor's board of dirgotors; Contractor's chairperson chief executive officet, chief finaneial officer
and ¢hief.operating officer; any person with an ownership interest of more than 20 percent in Contrrctor;
any subcontrastor Hsted in the bid or contract; 20d any committee that is sponsored or controlled by
Contracior, Additionally, Contractor acknowledges that Contractor must infoxm each of the persons
described in the preceding sentence of the prohibitions contained in section 1.126.

45, First Sovrce Hiring Program
A Incorporation of Administrative Code Provisions by Reference.

. The provisions of Chapter 83 of the San Francisoo Administrative Code are incofporated i this
Section by reference and made a part of this Agreement as though fully set forth herein. Contractor shall
cornply fully with, and be bound by, all of the provisions that apply to this Agreetnent imder such

*

" Chapter, including but not Timited to the remedies provided therein. Capitalized terms used in this

>

Section and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 3.
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B. - FirstSource Hiring Agreement,

: i _Confractor shall comnply with First Source interviewing, recruitment and hiring
requirements, which will provide the San Francisco Workforce Development Systern with the exclusive.
. opportunity o initially provide Qualificd Bcononsically Disadvantaged ndividuals for consideration for
employment for Entry Level Positions. The duration of the First Source interviewing requirement shall

be ten (10) days, unless business necessity requires & shorfer period of time.;

. il.  Coniractor shall comply with requi:eme_nfs for providing timely, appro;;riate )
sotification of available Entry Level Positions to the San Francisco Workforce Development System so

that the Systern may train and refer an adequate poot of Qualificd Beonomically Disadvantaged QSRR

Tndividuals to participating Employers;

ifi. Contractor agrees o usc good fazth efforts to 566]35 with the First éoﬁrée hirng -

requirements. A Contractor may establish its good faith efforts by filling: 1) its first available Entry Level
Position with ajob applicant referred through the First Source Prograny, and, 2) fifty percent (5 0%) of its
subsequent available Entry Level Positions with job applicants referred through the San Franciseo
Workforce Development Systen. Railure to mest this target, while pot imputing bad faith, may resultin &
review of the Contractor's employment records. g .

c. 'IjijringDecisions. ] e R

Coniractor shall make the final determination of whether an Boonomically Dis.advantagéd
Tndividual referred by the System is “qualified” for the position. ’

' D. . Exceptions

Upon application by E@lwa, the First Source Hiring Administration may grant an exception o -
. any-or all of the requirements of Chapter 83 in amy situstion whers it concludes that complianes with this
Chapter would cause econormic herdship.. . o -

C B ‘Liqnidated-Da‘mgge_sv D

Violation of the requirernents of Chapter 83 is subject fo an agsessment of ]iquidatec? damagae o

the amount of $2,070 for every new hire for an Entry Level Position jmproperly witbheld from the first
source hiring process. The assessment of liquidated damages and the evaluation of any defenses ar
mitigating factors shall be made by the FSHA. . '

E. Subegntracis

Any subgonfact entered irito by Conttactor ¢hall require the subcontractor t0 6omp1y with the
. requirements of Chapter 83 and shalt contain contraciual obligations substantially the same as those set”
forth in this Section ~
. 46.  Prohibition on Political Activity with City Funds '
Ta accordance with San Franciséo Administrative Code Chapter 12.G, Contractor may not
participate in, support, or atternpt fo influence any poitical campaign for 2 candidate or for 2 ballot
rmeasure (collectively, “Political Activity’") in the performance of the services provided under this

" Agreement. Contractor agrees to comply with San Francisco Adrninistrative Code Chapter 12.G and any
irplementing Tules and regulations promulgated by the City's Controller. The terms and provisions-of
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Chapter 12.G are incotporated herein by this referenice. In the event Contractor violates the provisions of
this ection, the City may, in addition to eny other tighs or remedics available hereunder, (I} torminate
this Agreement, and (i) prohibit Contractor frora bidding on or receiving any new City contract fora
period of two (2) years, The Controller wiil not consider Contractor’s use of profit as a viclation of this

© gechon.
47,  Non-Waiver c;f Rights

The omission by either péﬂy at any time to enforce any defavlt or right ;:*ese:nred to it, or to require

performance of any of the terms, covenants, or provisions hereof by the other party at the time designated,

shall not be a waiver of any such default or right to which the party is entitled, nor shall it in any way ’
-affect the right of the party to enforce such provisions thereafier. '

48, . Admipistrative Remedy for Ag;e ement Iuterpretation T

Should any question atise as to the mearing and intent of this Agreement, the question shall, prior
to any other action or resort fo any other legal remedy, be referred fo the Department of Elections who- -
shall, wifhin ten (10) business dzys, render & decision on the'meaning and intent of this Agresmaent.
Coniractor may avail itself of any other legal remedy availeble to Contracior on or after the earliet 6f ()
the date a decision is rendered, o (i) upon expiration of the ten (30) business day decision period
regardless of whether a decision has beén rendered. .

4§, Agreement Made In California; Venue

A The formation, interpretation and performance of this Agreement shall be governed by

. the laws of the State of California and the parties agree subject to the dispute resolution requirernents of,
this-Section 49, venne for all Titigation refative fo the formation, interpretation and performance of this
Agreement shall be in San Francisco. » ‘

. B. Any dispute between the parties cither with respect to the interpretation of any provision .
of this Agreement or with respect to the performance by either party herexmder shall be resolved as -

follows: upon the written request of either party, each party or an authorized representative of each pazty,
will meet, in person or by teleconference, for the purpose of endeavoring to resolve such disputer The™
representatives of the parties shall discuss the problem and negotiate in good fith in an effort fo resolve

the dispute without the necessity of auny formal proceeding relating thereto. During the cowrse of such -

" pegotiation, all reasonsble requests made by one pariy fo the other for nonprivileged information

' reasonably related to this Agreement will be honored in order that cach of the parties may be fully advised

of the other's position. The specific format for such discussions will be left to the discretion of the
representatives of the parties but may include the preparation-of agreed-upon statements of fact or wiitten
" staternents of posifion fornished to the other party. Except where clearly prevented by the area in dispute,
both parties agres to continne performing their respective obligations under this Agreement while the
disprte is beipg resolved umless and until such obligations are suspendéd, ferminated or expire in
accordance with the provisions hereof. . -

-

50, Constructon.

. ATl paragraph captions are for refercnéc only and shall not be considered in construing this
Apreement: : - . '

!
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51,  Entire Agreement -

This contract seits forth the entire Agreement between the parties, and supersedes ail other oral or
written provisions, Ifaty provision of this Agreement is held to be unenforceable, this Agreement shall.
be construed without such provision. _ :

5%, Modifications and Change Orders

A This Agreement mway not be modified, nor may compliznce with any of its ferms be
waived, excspt by written smstrument executed and approved in the ‘same. manner as fhis Agresment.
Contractor shall cooperate with the Depértment o submait to the Director of HRC any amendment
modification, supplement 0T chemge order that would result in 8 cnmulative increase of the original
 amount of this Agresment by more than 20%. - ' e

B, I Coniractor wishes to suggest changes 0 the Hardware, System Software of Systern, it
Shall submit to City a description of such proposed changes including any effect on the priving and
Implementation Plan. City shall be under no obligation to accept any such proposal, but if it does so the
changes shall only take effect after the agreed changes have been bave been described in an amendment
1o this Agresment signed by both parties. .

53. Coﬁipﬁ:mceﬁﬂiLaws cee e T

Contrictor shall keep itself fully informed of the City’s Charter, codes, ordinances and regulations

of the City and of all state, and federal laws in any manner applicable 1o the performance of this )

* Agreement, and pmst, o the extont applicable, at all times comply with such local codes, ordinances, and
reguiations and all applicable laws. Tn po event shall any texm or provision of this Agresment require
Contracfor o undertaké or perform changes to the Hardwate, Systern Software o Frmwaré dueto” -
cheniges in law, or changes in istterpretatiort of existing law-by a court of competent jurisdiction, oocuring
after the date of this Agreenent. Withott imitation of the foregoing, Contractor js nof obligated o cause
the System,.Hzrdwaxe, SQofware Of &Iy gomponent thereof to comply with any specifications, standards - -~
or requirernents of the National Association for State Blection Directors, Fe deral Hlection Commission,
Election Assistance Comatnission, California Secretary of State or other governmental, quasi- "~
governmental or Tegulatory body or agency 1o the extent such specifications, standards or requirements -
are not in effect and applicable on the date of this Agreement (mcluding, without Yimitation, FEC or FAC--

2002 or 2005 standards).

531 System Compliance with State and Fedeial Laws

. Pursuant to fhis Agreement and by order of the Secretary of State, voting systems certified for use
in California shall comply with all applicable state and federal statutes, regulations, rules and
requirements, including, but not Yimited to, those voting system requirements set forth in the Celifornia
Flections Code and the Help America Vote At of 2002, end those Tequirements incorporated by
reference in the Help Aroerica Yote Act of 2002, that are in effect a8 of the date of this Agreement.
Further, voting systems shall also-comply with all applicable state and federal voting system guidelines,
standards, egulations and requirements that derive authority from or are promulgated pursuant to and inf
furtheramce of the Califorria Flections Code or the Help America Vole Act of 2002 or other gpplicable
state or federal law when appropuiate, that ars in effect as of the date of this Agreexvent, including but not
Yirmited to, the 2002 Voting System Standards/Guidelines, developed by the Federal Election Copumission
(FEC) and adopted by the Blection Assistance Commission (EAC) and BAC Advisory 2005-004, dated
Fuly 20, 2005. This does not inclnde fuhure final court interprotations of existing state or federal lawnot

in effect as of the date of this Agreement.
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Chapter 12.G are incorporated herein by this reference. In the event Contractor violates the provisions of
this section, the City may, in addition to any other rights or remedies available hereunder, (i) terminate
‘this Agreement, and (i) prohibit Contractor from bidding on or recelving any new City contract for a
period of two (2) years. The Controller will not consider Contractor’s nse of profit as a violation of this

seotiom, - '
47.  Non-Waiver of Rights

The omission by either patty af any time to enforce any default or tight reserved to it, or 10 Tequire
performance of any of the terms, covenants, of provisions hereof by the other party at the time designated, .
shall nof be a waiver of any such defanlt or right to which the party is entitled, nor shall it in any way
affeot the right of the party to enforce such provisions thereafier. _

48, . Adxﬁiniétmﬁveilemedy for Agreemeﬂt Interpretation .

Should any question arise as to the meaning and intent of this Agreemert, the question shall, prior
to any other action or resorf fo any other legal remedy, be referred to the Department of Elections who -
shall, within ten (10) business days, render a decision o the: meaning and intent of this Agreement,
Contractor may avail itself of any other legal remedy available to Contracior on or after the carliet 6f @
the date a decision is rendered, or (i) upon expiration of the ten (30) business day decision period
regardless of whether a decision has beén rendered. . ’

4%, Agreement Made in California; Venue

A The forration, interpretation and performance of this Agresment shall be governed by

- the laws of the State of California and the parties agree subject to the dispute resolution requireraents of
this Section 49, venue for all litigation relative to the formation, interpretation and performance of this
Agreement shall be in San Francisco. .

, B Any dispﬁté between the parties sifhier with Tespect to, the interpretatioh of any provision .
of this Agresment or with respect to ‘the-performance by either party herevmder shall be resolved as -
follows: upon the written request of sither party, each party or an authorized representative of each pazty,

will meet, in person or by teleconference, for the purpose of endeavoring to resolve such dispute, The ™=

represeniatives of the parties shall discuss the problem and negotiate in good faith in an effort to resolve
. the dispute without the necessity’ of any formal proceeding zelating thereto. During the cowrse of such ©
negotiation, all reasonsble requests made by one parly to fhe other for nonprivileged nformation

- reasonably related fo this Agreement will be honored in order that each of the parties may be fully advised

of the other's position. The specific format for such discussions will be left to the discretion of the
representatives of the patties but may include the preparation of agreed-upon statements of fact or written
~ statements of position fumished to the other party, Except where clearly prevented by the atea in dispute,
both parties agres to continue performing thejr respective obligations under this Agrecment while the
dispute is being tesolved unless and until such obligations are suspendéd, ferminated or expire in
accardance with the provisions hereof. - .o ‘

50, Constraction

A1l paragraph captions are for reference only and shall not be considered in construing this
Agreement: . - o '

[y
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51, Entire Agreement -

This coptract sets forth the entire Agteement between the parties, and supersedes all other oral or
writien ptovisions, Ifany provision of this Agreement is held to.be snenforcezbie, this Agreement shall.
be construed without such provision, « .

52, Modifications and Change Orders

A This Agreement roay not be modified, nor may campliance with any of its terms be
waived, except by wriitel instrument execnted and. approved in the ‘sampe munner as this Agreement.
Contractor shall cooperate with the Departient fo subrait to the Director of HRC any amendment,
modification, suppiement oF chage order that would result i 2 cumulative increase of the original
smount of this Agreement by more than 20%.. . — - - - R |

B. Tf Coniractor wishes 1o suggest changes to the Hardware, System Software or Systert, H
shall submit to City & description of snch proposed changes jnclnding any effect on the pricing and
Troplementation Plan. City shall be under no obligation to accept any such proposal, but if it does so the
changes shall only take effect afier the agreed changes have been have been described in an amendment
to fhis Agreement signed by both parties. : . '

- 53, Compliancew‘rth.L'aws e B

Contractor shall keep itself fully #nformed of the City’s Chatter, codes, ordinances and regulations
of the City and of all state, and federal laws in any manner applicable fo the performance of this ..
* Agreement, and must, 10 the extent applicable, at el times comply with such local codes, ordinances, 2n
regulations and all applicable laws. Tn 1o event shall any term OF provision of this Agreement require
Contractor to undertake orperform changes to the Hardware, System Softiare of TFirmware dueto” -
chatiges in lIaw, or changes in jmerpretation of existing 1aw-by a court of competent jurisdiction, occurring
afier fhe date of this Agreement. Without limitation of the fotegoing, Contractor is not obligated to cause
the System, Hardware, Software or i1y c;omponent thereof to comply with any specifications; standards
or requirerents of the National Association for Siate Election Directors, Federal Blection Commissien,
Flection Assistancs Cormmission, Califormia Secretary of State or other governmental, quasi-
governmental or Tegulatory body or agency 1o fhe extent sach specifications; standards or requirerients
ace not in effect and applicable on the date of this Agreement (including, without Tismitation, FEC or EAC
2002 or 2005 standards). )

534 . System Compliance with State and Federal Laws .

. Pursuant io this Agreement and by order of the Secretary of State, voting systems certified for use
in California shall comply with all applicable state and federal statates, regulations, rules and
requirements, including, but not Himited to, those yoting System requirements set forth it the Califomia
Tlections Code and the Help America Voie Adt of 2002, and those requirements incorporated by
Teference in the Help America Vote Act of 2002, that ars in effect as of the date of this Agreement.
Further, voting systems shaill alsocomply with all applicable state and federal voting system guidelines,
standards, regulations and requiresnents that derive aythority from or are promulgated pursuant o and i
furtherance of the California Rlections Code or the Help America Vote Act of 2002 or other applicable
stats orfederal law when appropriate, that are in effect as of the date of this Agreement, including but not
Yirnited to, the 2002 Voting System Standerds/Guidelines, developed by the Fedleral Blection Commission

C) and adopted by the Election Assistance Commission (EAC) and EAC Advisory 2005-004, dated
July 20, 2005. This does ot include future final covrt interpretations of existing state or Tederal lawzot
in effect as of the date of this Agreement. : o _
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Voting system manufacturers and/or their agents shall assume full responsibility for auy )
representation that 2 yoting system complies with all applicable state and federal requirements as
referenced above. Tn the event such representation is determined o be false or misleading, voting system
manufactirers or fheir agents shall be responsible for the cost of any upgrads, retrofit or replacement, of
awy voting system or its cotnporent parts, found to be necessacy for cextification or to otherwise bring the

. system inio compliance, _ :

Any voting systefn purchased with funds allocated by the Sécrctaqr of State's Office shall meet all

applicable state and federal standards, regulations and requirements, including, but not fimited fo, those
voting system requirements as set forth in the California Elections Code and the Help-America Vote Act
of 2002, and those requirements incorporated by reference in the Help America Vote Act of 2002 that are
in effect as of the date of this (application, agreement, contract, ¢te.), including, but not limited to, the
2002 Voting System Standards/Guidelines, developed by the Federal Election Comimission (FEC) and
adopted by the Election Assistance Commission (EAC) and BAC Advisary 2005-004, dated July 20,
.200s. ' s : .o .

54, Nondisclosure of Private Information

, Contractor agress to comply fully with and be bound by all of the provisions of Chapter 12Mof
the San Francisco Administrative Code (the "Nondisclosure of Private Information Ordinance™),
incinding the remedies provided. The provisions of the Nondisclosnre of Private Informatjon Ordinance
are incorporated heréin by reference and made a part of this Agreement as though fully set forth.
Capitalized terms used in this section and not defined in this Agreement shall have the meanings assigned
* 'to such ferms in the Nondisclosure of Private Information Ordinance. Consistent with the requirements of
the Nondisclosure of Private Information Ordinance, Coniractor agreses to all of the following?

{8) Neither Contractor nor any of its Subcontractors shall disclose Private information obtained
from the City in the performance of this Agresment to any other Subcontractor, person, or other entity,

wmless one of the following is fruer _ -

(D) The disclosure i authorized by fhis Agreement;”

(ii) The Contractor received advance written approval from the Congc:ang Department
to disclose the »i;_lf__grmaﬁnn; or o . S .

(ii) The disclosure is regnired by law or judicial otder,

(5) Any disclosure or use of Private Information authorized by this Agreement shall be'in
accordance with any conditions or restristions stated in this Agreement. Any disclosure or use of Private
Information authorized by a Contracting Department shall be in aceordance with any cenditions or
restrictions stated i the approval. .

{(c) Private Information shall mean any information that: (1) could be used to identify an
individual, including without limitation, name, address, social security number, medical information,
finanoial information, date and location of birth, and names of relatives; or (2) the law forbids any person
-from disclosing. . : : : .

(@) Any failure of Contractor to comply with the Nondisclosure of Private Information Ordinance
shall be 2 material breach of this Agreement. In such an event, in addition to any other remedies available
to it rmder equity or law, the City may terminate this Agreement, debar Contractor, or bring a false claim
action against Coniractot. ' . ‘
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55. _INTENTEONA'ILY OMITTED.
56.  Excusable Delays

A, Neither party shall be liable for any failure or delay in the performence of its obligations
umder this Agrecment that is beyond the perty’s control or oould not have been avoided by fhe party’s
cxerciss of reasonable caré and ditigenpe inclnding, without Hmitation, actions by the other parfy thet
prevented the party Tom performming or impaired the party’s ability to perform, paiural disaster, fire,
explosion, earthquake, floods, supply disraptions, unavaitahility - of necessary utilities, sitdke, war oF
military aetions, terrorism, insurrection, ¢uarantine restrictions, acts of God, government actions or
decrees (except for faiture of Coptractor to comply with Tequirements for the testing or ¢ertification of the
System existing on the date of this Agreement and established by the California Secretary of State, other
.governmental independent testing authorities, or other enfities certifying or lesting the. System or
componenis of the System (except ‘ag ofherwise stated in this Agreement)) of judgment or gecree of a
coutt of competent jurisdiction (not arising out of a breach of this Agresment by the patty) (colleotively,

an “Excusable Delay™).

B. Tn the event of an Excusdble Délay, an'y. performance fime table or deadlines under fnis )

Agreement, a8 well as eny other affected provision of this Agreement, shall be desmed revised to the
extent reasonably nesessary for Contractor to’complete its perfomaunce umder this Agreement.

57,  Imtellectual Property BightS:

‘Each prsty shall seizin its rights in any Intellectual Property Rights owned by of THoensed to it
prior to the Effective Date, All Development Tntellectual Property Rights whether of not developed by
. Contractor will be owned exclusively by Contractor; provided, however that City, provided ithas not -
‘breached this Agreement, ghatl have 2 personal non-exclusive, nonstransferable ficense o the use of such
Development Tntelleotual Property Rights in aceordance with fhis Agrecment and Appendix E (License’

Tetrns) solely as neoessary for City to vse the Hardware and System Software in the marmer conternplated -

by this Agreement. For purposes of fhis Agreement, *intellectual Property Righ # shall mesn rights in
spventions, know-how, patents, registered designs, design rights, trade naroes, trademmarks, service marks,
irade secrets, copyrights, semicornductor design rights, mask works and topography rights whether or not

registered and including amy application to register any of the same, and all rights o forms of protection -

of & similar nature or having equivalent cffect which may subsist anywhere in the world. “Development
Tntellectual Property Rights" shall mean any Tniellectual Property Rights created or coming into beingasa
resulf of Contractor performance of this Agresment. ’

53,  No Third Party Beneficiaries

. Contractor snd City agres that this Agreement is for the benefit of the parties hereto (and ‘their
permitted assignees) and is not intended 1o confer any rights or Benefits on any third pacty, and that there.
are no third party beneficiaries of this Agreement or any paat ot specific provision of this Agreement, and
no third party shall have any right'to enforce this Agreement or any provision hereof, o

59,  No Transfer

City acknowledges and agrees that () the Hardware, System Software, Upgrades, Firmware and
Documentation consist of; contain and utilize for their op eration frade secrets and other proprietary and
confidential Tntellectual Property Rights which are the sole and exclusive property of Contractor and
which Contractor developed through the inyestment of considerable effort and expanse, and (i) City 1s
prohibited Dy this Agreement (including; swithout limitation, Appendix B- (License Terms)) from in amy-
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s . . . N

Voting syster mapufactorers and/or their agenfs shall assume full responsibility for amy
representation that a voting system complies with all applicable state and federal requitements as
referenced above, Tn the event such representation is determined to be false or misleading, voting system
manufactivers ot their agents shall be responsible for the cost of any upgrade, retrofit or replacement, of
auy voting systemn or its component parts, found to be nccessary for certification or 1o oftherwise bring the

. system into cumphance

Any voting system purchﬂsed with funds allocated by the Sécretary of State’s Office shall meet ail |

applicable state and federal standards, regulations and requirements, including, but not limited fo, those
voting system requirements as set forth in the California Elections Code and the Help America Vote Act
of 2002, and those requirements incorporated by reference in the Help America Vote Act of 2002 fhat are
in effect as of the date of this (application, agreement, contract, etc.), including, but not limited to, the
2002 Voting System Standards/Guideiines, developed by the Federal Election Comutission (FEC) and
adopted by the Election Assistance Commission (EAC) and EAC Adxqsmy 20065-004, dated Juiy 20,

. .2005.
54, Nondisclosu're of Private Information

' Contractor agrees to comply fully with and be bound by all of the provisions of Chapter 12M of

- the San Francisco Administrative Code (the "Nondisclosure of Private Informeation Ordinance"),
inelnding the remedies provided. The provisions of the Nondisclosure of Private Information Ordinance
are incorporated herein by reference and made a part of this A greemetit as though fully set forth,
Capitalized fertns used in this section and not defined in this Agreement shall have the meanings assigned
to such ferms in the Nondisclosure of Private Information Ordinance. Consistent with the requirements of
the Nondisclosure of Private Information Ordinance, Contractor agrees to 2l of the following*

_ () Neither Contzactor nor any of its Subcontractors shall disclose anate Infon-nanon obtained
from the City in the performance of this Agreement to any other S‘ubcomractor person, or other entity,
unless one of the following is frue;

(D) The disclosure is auﬂmrized"oy this Agreement;

(i) The Com‘.ractor received advance written approval from the Conttachng Dcpariment
to disclose the mformaticn; or

(i) The disclosure is rcqmred by law or judicial order.

{b) Any disclosure or use of Private Information authorized by this Agreemcnt shall be'in
accordance with any conditions or restrictions stated in this Agreement. Any disclosure or use of Private
Tnformation authorized by a Contracting Depariment shall be in accordance with any conditions or
restrictions stated in the approval,

(c) Private Information shall mean any information that: (1) cou}d be used to identify an
individnal, including without limitation, name, address, social security number, medical information,
financial information, date and location of bu‘fh and names of relatives; or (2) the law forbids any person

from dlsclomng.

(3) Any failure of Confractor fo comply with thc Nondisclosure of Private Information Ordinance
shall be @ material breach of this Agreement. In such an event, in addmon 1o any other remedies available
to it under equity or law, the City may terminate fhis Agreement, debar Contmctor, or bring a false slaim

action agamst Contractor.
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55, INTENTIONALLY OMITTED.
56.  Exrusable Delays .

- A, Neither party shall be Hable for any failure or delay in the petformance of its obligations
under this Agreement that is beyond the party’s control or could not have been avoided by the party’s
exercise of reasonable caré and diligence inclnding, without limitation, actions by the other party fhat
prevented the party from performing or impaired the party’s ability fo perform, natural disaster, fire,
explosion, earthquake, floods, supply distuptions, unavailability of necessary utilities, striks, war or

military actions, terrorism, insurection, querantine restrictions;-acts .of God, government actions or. .

decrees {except for failure of Contractor 10 comply with requirements for the testing or ¢ertification of the
Systom existing on the date of this Agreement and éstablished by the California Secretary of State, other
.governmental independent testing authorities, or other entifies cettifying or festing the System or
components of the System (except as otherwise stated in this Agreement)) or judgment or decree ofa
court of competent jurisdiction {not arising out of 2 breach of this Agreement by the party) (eollectively,
an “Bxeusable Delay”). . . o :

B. Tn the event of an Excusable Delay, any-performancc fime table or deadlines under fhis .

- Agreement, as well as amy other affected provision of this Agreernent, shail be deemed revised to the
extent reasonably necessary for Contractor fo complete its performance under this Agreemuent.

7.  Intellectual Property Rights

“Each party shall retain ftsvights in any Intellectuat Property Rights owned by of licensed to it
prior to the Effective Date. All Development Intellectual Property Rights whether or not developsd by
Contractor will be owned exclusively by Contractor; provided, however that City, provided it hasmot -
breached this Agreement, shall have a perspnal non-exclnsive, non-dransferable license to the use of such
Development Itellecinal Property Rights in accordance with this Agreement and Appendix E (License’

Tetms) solely as necessary for City to use the Hardware and System Software in the manmer conternplated
by this Agreement. For pigposes of this Agreement, "Intellectual Property Rights" shafl mean rights in

inventions, know-how, patexts, registered designs, design rights, trade marnes, trademarks, service marks,

trade secrels, copyrights, semiconductor design rights, mask works and topography ights whether ot not
tegistered ahd including any app. jeation to register any of the same, and all rights or forms of profestion -
of a similar natute or having equivalent effect which may subsist anywhere in the world. "Development

Tutellectual Property Rights” shall mean any Iitellectual Property Rights created or coming into being as a

result of Contractor performance of this Agreement.

58,  No Third Party Beneficiaries

: Contractor and City agres that this Agreement is for the bencit of the parties hereto (and their
permitied assignees) and is not irtended to confer any rights or benefits on any third party, and that there
ave no third party beneficiaries of this Agreement or any part or specific provision of this Agreement, and
110 third party shall have any Tight to enforce this Agreement or any provision hereof. -

59,  NoTransfer

City acknowledges and agrees that (i) the Hardware, Systern Software, Upgrades, Firmware and
Documentation consist of, contain and utilize for their operation {rade secrets and other proprietary and
confidential Tntellectual Property Rights which are the sole and exclusive property of Contractor and
which Contractor developed through the investment of considerable effort and expense, and (i) City is

" prohibited by this Agreement (including, without limitation, Appendix B-(License Terms)) fom in any-
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" way iransferring, assigning, loaning, or otherwise conveying to any third party the System Software,
Firmware, Upgrades or Documentation of any license rights granted to City therein, and (iii) transfer of
the Hardware or any component thereof to any third pariy may compromise Confractor’s Intelleciual
Property Rights in such Hardware, through the potential of reverse engineering or otherwise. In light of
the foregoing, City agrees that City shall not, without the prior express written consent of Contractor in
each instance, transfer or convey, in any manner whatsosver (including, without limitation, by lom, lease

or bailment), any of the Hardware or any component thereof to amy other person or emtity. Clty
Agreement is based in part upon the agreements of the .

acknowledges that Contractor”s pricing under this
City in this Section 59.
IN WITNESS WEEREOF, the partics hereto have executed fhis Agfcamcnt on the day first mentioned

above. -

B
L

- Approved as to Form;

VRO

Deénuis J, Herrera
City Atlomigy £
.. m
By U/w»\ A @ =
o z N m Q Y
Ann M, OTeary - o 78
De-putyACity Attgrney,—:;,, TR ieeodimten it E_? S g"
Approved,; ;% -
U - ¥ CodE Ned
& F -
L )

[

- Direotor of Office of Contract Administration/ Purchaser o o :

Bopsloc et St 5

CONTRACTOR
Secuoia Voting Systems. Jne. ,
Name )
59760
" City Vendor Number
7677 ort Street, Suite 800
-« Address |
_ OQskland, CA 94621
City, State, 717 |
- T ERED
17:2 Hd- B an ez
42 : . |
LNV GHISTHOME
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" Ordinance,

this Agreement, I ceriify that Lcomply with the requirements of the Minimum Compensation
which entitle Covered Employees to certain minimum hourly wages and compensated and

By signing
pncompensated time off.

1 have read and understood Sec. 37, the City's statement wging companies doing business in Northern
Ireland to move towards resolving employment inequities, encouraging compliance with the MacBride
Principles, and urging San Francisco companies to.do business with corporations that abide by the

MacBrlde Principles. - - :

ignatute
Peter McManemy.

\
B

Title

‘ 510-875-1200

- Phone Number === o
37-1274619 - - B

Federal Employer ID Number )
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APPENDIX B-1

‘Votes Cast

CRITICAL MILESTONES
. Deliverables Completion or delivery
Project Tasks due date
Cfitical Sg;t;?;zg ;g:;;g;‘g: Copy of application of certification provided | August 30, 2007
Milestone #1 f g e to ITA
or federal certification;
including RCV System
certification to the
Independent Testing
Authority (ITA)
" . . S Application Submittal within
et | oo sete | et
; P ppiica 1. Application for certification including | of Federal VSTL Approval
or state certification, . .
including RCV System application Checklist, and
certification to California | 2. Ranked-choice voting (RCV)
Secretary of State (SOS) | procedures submitted to SOS along with
the application for certification
Critical Contractor to complete Documentation of System Hardware and Completion within 10 days
Milestone #3 Acceptance Testing of Software acceptance testing and any after each delivery of
System Hardware and malfunctions, defects or problems equipment completed by.
Software discovered in the System or any of its January 15, 2008.
components during the course of the N
" | testing. (See App. A [Acceptance Test
Plan], App. G, sec. lll.)
Critical gg&elae:;(o(rl‘_gll)-g'%lsiiig L&A testing onall System components that | Completed v14 days prior to
Milestone #4 will be used or may be used on Election election
Day.
(See App. G, VI (D))
_| Provide all equipment, programming, _ N
777 | materials and staff necessaryto =~ |
accomplish all aspects of the L& A testing,
including but not limited to marking of test
ballots.
" Official Statement of Votes Cast Official Statement of Votes
Critical Contractor to produce Cast will be produced in
Milestone #5 Official Statement of

accordance with the legally
established deadline for
each election under this
contract; E+28

Appendix B-1 Critical Milestones
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Appendix C: Deliverables

Appendix C Deliverables

Equipment Price Per Unit  Quantity Sub-Total
Tax Rate
- - 8.50%
AVA ADA omplia
Edge 2 :Includes VVPAT & Wheel and Handle 2,700.00 610 1,647,000.00 139,995.00 - 1,786,995.00
Audio Units . 250.00 600 150,000.00 12,750.00 162,750.00
VVPAT: Additional Units 900.00 100 90,000.00 |.  .7,650.00 97,650.00
Transportation Carts 50000 | 125 62,500.00 5,312.50 67,812.50
Card Activator (ACW) e b 4,200.000 |0 610 732,000.00 62,220.00 | 1794,220.00
‘| Voter Cards ' 3.00 10,000 *30,000.00 2,550.00 32,550.00
Vote Simulation Cartridge 150.00 200 30,000.00 2,550.00 32,550.00
Resuilts Memory Cartridge 150.00 100 15,000.00 1,275.00 16,275.00
Cartridge Tray 60.00 20 1,200.00 102.00 1,302.00
3' Cords R 2.00 650 1,300.00 ~ 110.50 1,410.50
10' Cord T 3.00 650 1,950.00 16575 | 2,115.75
Insight - 4,800.00 610 2,928,000.00 248,880.00 3,176,880.00
Additional Memory Paks 250.00 150 37,500.00 3,187.50 40,687.50
MPR 4,500.00 8 36,000.00 3,060.00 39,060.00
s need Optica an Tabulato )
Sequoia 400-C 85,000.00 2 170,000.00 14,450.00 184,450.00
WiInEDS Server 15,000.00 1 15,000.00 1,275.00 16,275.00
Backup Server 10,000.00 1 10,000.00 850.00 10,850.00
BPS Il Server 10,000.00 1 10,000.00 850.00 10,850.00
Laptops 2,500.00 20 50,000.00 ~ 4,250.00 54,250.00
WInEDS Application* 750,000.00 1 750,000.00 0.00 750,000.00
RCV Application* 650,000.00 1 650,000.00 0.00 650,000.00
Othe
Installation and Training 999,000.00 1 * 999,000.00 0.00 999,000.00
Outreach Materials 60,000.00 1 60,000.00 0.00 60,000.00
eright all inclusive 107,000.00 1 107,000.00 0.00 107,000.00
-To | | 858345000 | 51148325 |  9,004.93325
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Trade-in of Automark (2.000.00) | 565 ’ga,zao,ooo.om (1,130,000.00)

otal Equipment & Software | © 7,964,933.25
Structural and Electrical Engineering / Permitting 50,000.00
Architectural Layout and Design ' . 50,000.00
Facility Improvements 442 000.00
otal Warehouse Co ' ' 542,000.00
ota ea _ 8,506,933.25 |
AppendixC -1

Election Services

Election Services

: Price per Election

Service Oversight

Services Management - Complete oversight of project per election : 50,000.00
Pre-LAT - Plan, Test and Coordinate testing operations 65,000.00

Total Services oversight

115,000.00

Elections Preparation and Operation

Ballot Layout and Production Management - .. R R S '***'"30,000.00
DRE WiInEDS Layout 30,000.00

otal Annual Election Preparation and Operatio 60,000.00
Staffing - 10 Temps for 15 days per Election : £65,000.00
Delivery to and collection from Polling Stations 94,000.00

Transportation ’ : 12,000.00
Total Annual Logistical Support 171,000.00
Election Day Support

Election Day Field Response Team - 33 Temp Field .
personnel 21,000.00
On-Site Technical Support Response Team 2 Technical Support 38,500.00
Central Processing Network Support 6 Personnel 63,000.00
Election Troubleshooting - On-Site Response Team 7 Personnel 24,500.00

Appendix C Deliverables
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“ Total Election Day Support 147,000.00 |

440000 |
Total cost of Services per Election 497,400.00

AppendixC-Z B .
Annual Maintenance & Licenses Fees

Annual Maintenance & Fees Quantity 2008 2009 2010 2011

Edge 2 - Parts and Repairs {610 Included 61,000.00 61,000.00 |- 61,000.00
VVPAT - Parts and Repairs 710 -Included 21,300.00 21,300.00 | 21,300.00
HAAT- Parts and Repairs 610 Included -{ 30,500.00 30,500.00 | 30,500.00
400-C - Parts and Repairs 5 Included 30,000.00 30,000.00 | 30,000.00
Insight - Parts and Repairs 610 _ Included 61,000.00 61,000.00 | 61,000.00
Licenses Fee WinEDS Application 7 Included 112,500.00 | 112,500.00 { 112,500.00
Licenses Fee RCV Application Included 70,000.00 70,000.00 y 70,000.00

Appendix C Deliverables o
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Appendix D

Performance Specifications

1. Scope

'This Appendix D contains the performance specifications for the System. The
System shall be capable of serving at least 650,000 registered voters in approximately
700 precincts, and shall be capable of additional growth to meet any increase in voter
rolls and reprecincting during the term of this Agreement, as well as any increase imr
absentee voting. Such growth shall be possible through the a¢quisition of additional =~
polling place or central processing equipment only; The System Software and Hardware
shall be capable of supporting this growth without modi"ﬁcation.

The System shall be capable of serving these voters and these precincts spanning
two Congressional districts, two State Senate districts, two State Assembly districts, three
BART districts, and eleven Supervisorial districts. - The System shall be capable of -
serving these voters and these precincts in differently configured districts if redistricting
is legally mandated during the term of the Agreement. R

The System shall be capable of serving voters in English, Cantonese, Mandarin
and Spanish.

2. Reference Documents and Definitions

The following docuniéﬁté form a part of this Appendix to the extent specified
herein: : -

The Help America Vote Act of 2002 (Public Law 107-252)

The California Elections Code, 2003 (the “Elections Code™);

The San Francisco Charter (the “Charter”™);

The San Francisco Municipal Elections Code; and

The Voting Systems Performance and Test Standards - Federal Election
Commission, April 2002 (the “Voting System Standards™).

- In the event of any conflict among the requirements of the documents listed
above, the order of precedence shall be as follows: (1) this Agreement, (2) The Help
‘America Vote Act of 2002; (3) The California Elections Code; (4) the Charter; (5) the

San Francisco Municipal Elections Code; and (6) the Voting System Standards.

In no event shall any term or provision of this Agreement requiré Contractor to
undertake or perform changes to the Hardware, System Software or Firmware due to
changes in law, or changes in interpretation of existing law by a court of competent

Appendix D Performance Specifications |
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jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Software or any
component thereof to comply with any specifications, standards or requirements of the
‘National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2002 or 2005 standards).

For purposes of this Appendix, the following definitions shall apply.

, «Rallot” means the one or more ballot cards (optical scan technology) or

electronic images or electronic recordings (direct recording electronic, or "DRE"
technology) that together are used by a voter to cast votes for all candidate and measure
contests at an election. A single ballot may consist of one or more ballot cards, or one or
more electronic images or recordings.

“Ballot card” means an individual paper sheet (optical scan technology) that
contains all or some of the candidate and measure contests at an election.

“Ballot image” means an electronic represenfation of a ballot (DRE technoiogy).
A ballot image may consist of one or more electronic images that together are used by a
voter to cast votes for all candidates and measures at an election.

3. Legﬁl Requirements

During the term of the Agreement, the System shall satisfy all applicable laws and -
regulations, including but not limited to requirements imposed by the Help America Vote
Act of 2002, the California Elections Code, the San Francisco Charter and San Francisco
Municipal Elections Code, in affect as of the date of this Agreement.

) In no event shall any term or provision of this Agreement require Contractor to
undertake or perform changes to the Hardware, System Software or Firmware due to -
‘changes in law, or changes in interpretation of existing law by a court of competent
jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Software or any
component thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2002 or 2005 standards).
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3.1 Election Management

The System shall include hardware and software to interface with the
Department’s existing elections data system (DIMSNet 2000, subject to laws in
effect on the date of this Agreement).

3.2 Election Operations

The System shall be capable of performing all functions related to:

Design of all Bafléts and ballot images, andfproductzon of camera-
ready materials necessary for the printing of ballot cards, including
sample ballots and test ballots;-

preparation of System hardware and software to record, count and
tabulate votes, including votes cast in ranked-choice contests;

early and absentee voting, including early voting at multiple sites
specified by the Department;

opening the polls; e

write-in and provisional voting;

identification of error conditions and generation of error messages and
instructions to voters for correction of errors for optical scan
technology;

preservation of voting data and production of elections reports,
including but not limited to preservation and reporting of original
markings on ranked-choice ballots; :

‘provision of a computer record for all votipg 'équipment in all polling

places indicating the number of ballots cast for each candidate and for
and against each ballot measure at each precinct as required by San
Francisco Charter § 13.107.5;

closing the polls, including production of reports required to be posted
at the polling place;

producing Voting Data Reports;

producing Audit Data Reports;

providing for the secure transfer or transmission of voting data from

the polls or transmission centers to the Department's Central
Processing Network; .

aggregation of voting data, including all precinct ballots, absentee
ballots, provisional ballots and remade ballots, and including votes
cast for qualified write-in candidates, with a minimum of manual
processing;

application of the run-off tabulation, and preservation and re;iorting
results at each stage of the run-off tabulation provess (each round in
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which one or more candidates are eliminated and votes cast for the
eliminated candidate(s) are redistributed);

e preservation and maintenance of a centralized archival record of
voting and audit data for each election during the term of the
Agreement, in a format and according to a timetable approved by the
Department, including but not limited to records of all rejected or
uncounted ballots, all original markings on ranked-choice ballots, and
the transfer of votes at each stage of the run-off tabulation process; and

» production of voting data and audit reports, as specified by the
Department and in a format approved by the Department, for queries
and research purposes.

~ . All Sy$tern components shall be fully integrafed to the extent integration is
feasible. .

3.2.1 Preparation for-Voting
3.2.1.1 Ballots

The System shall have the capability to design all ballots
and ballot images, and produce camera-ready materials necessary

for the printing of ballot cards, including sample ballotsand test
ballots.

The System shall provide for a ballot in the form of one or
more cards or one or more ballot images containing printed
information identifying the contests, candidates and measures. In
addition, The System shall provide for an audio ballot in the
specified languages. ' ‘

‘e e —...__ Theballot shall allow the voter to cast votes ineach
contest, in any legal number and combination to which the voter is
entitled. '

When the Charter requires the use of ranked-choice voting,
the ballot shall permit the voter to rank his or her choices among
the candidates for an elective office. Subject to the limits of the

- System, the ballot shall permit the voter to cast as many choices as
there are candidates for that office. For these purposes, the number
of candidates for an office equals the number of candidates who
qualified to have their names printed on the ballot, plus all
qualified write-in candidates. The ballot shall allow voters to rank
a number of choices in order of preference equal to the total
number of candidates for each office; provided, however, if the
System cannot feasibly accommodate choices equal to the total
number of candidates running for each office, the System may
limit the number of choices a voter may rank to no fewer than
three. : '
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If the System software must be written, installed and tested
before the deadline for qualification of write-in candidates, and
therefore the Department cannot know with certainty the number
of candidates who will qualify as write-in candidates before the
date the election-specific software is written, then the number of
choices a voter may rank shall be the greater of the following:

= the number of candidates who qualified to have their
names printed on the ballot, plus the number of
qualified write-in candidates for the same office as of
the date the election-specific software was created, or

» the number of candidates who qualified to have their
names printed on the ballot, plus one.

The ballot shall allow voters to rank a number of choices in
order of preference equal to the total number of candidates foreach -
office; provided, however, if the System cannot feasibly
accommodate choices equal to the total number of candidates
running for each office, the System may limit the number of
choices a voter may rank to no fewer than three.

The System shall have the capability to place more than
one contest on the same side of a single ballot card, and shall have
the capability of more than one ranked-choice contest on the same
side of a single ballot card, in a format approved in advance by the
Department.

- The System shall have the-capability to place a single
contest on two sides of a single ballot card, in a format approved in
advance by the Department.

“"The System shall have the capability to place a single”
contest on more than one ballot card, in a format approved in
advance by the Department.

3.2.1.2 Multi-lingual Capability

The System shall be capable of generating one trilingual
ballot format in English/Chinese/Spanish, and two bilingual ballot
formats in English/Chinese and English/Spanish, for optical scan
ballots and DRE ballot images. It shall be in the Department’s sole
discretion whether to use a single trilingual ballot or two bilingual
ballots for an election. ' '
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Audio ballots shall be in English, Cantonese, Mandarin and -
Spanish. It shall be in the Department’s sole discretion whether to
use monolingual or bilingual audio ballots for an election.

The System shall also be capable of generating multilingual
or bilingual ballot formats in additional languages.

In no event shall any term or provision of this Agreement
require Contractor to undertake or perform changes to the
_ Hardware, System Software or Firmware due to changes in law, or
" changes in interpretation of existing law by a court of competent
jurisdiction, occurring-afier the date of this Agreement.: Without
limitation of the foregoing, Coniractor is not obligated to cause the
. System, Hardware, Software or any component thereof to comply
with any specifications, standards or requirements of the National
Association for State Election Directors, Federal Election
Commission, Election Assistance Commission, California
Secretary of State or other governmental, quasi-governmental or
-+ mei —- - regulatory body or-agency to the extent such specifications,
o standards or requirements are not in effect and applicable on the
date of this Agreement (including, without limitation, FEC or EAC
2002 or 2003 standards).

The System's voter-verified paper audit trail shall have the
capability to print in English, Spanish and Chinese and other
_ character-based languages. The paper audit trail shall be in
English, except for voters who request to vote in either Chinese or
Spanish. For voters who request to vote in either Chinese or
Spanish, the paper audit trail shall be bilingual English/Chinese or
English/Spanish, respectively.

3213 Pfogramming and Software Instal!atioh,
Verifiability '

The System shall provide a means of programming each
piece of polling place or central count equipment in accordance
with the ballot requirements of the election, and the jurisdiction in
which the equipment will be used. The System shall have the
capability to ensure the correctness of the program, and its proper
installation in the equipment or in a programmable memory device
if one is used.

The System shall have the capability to ensure that all
software has been properly selected and installed for the election,
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and that the software correctly matches the ballot formats that the
software is intended to process.

3.2.14 Equipment Readiness Tests

Each precinct ballot counting device (optical scan
technology) or direct recording device (DRE technology), and all
central counting equipment, shall contain provisions for verifying
proper preparation for an election, and for verifying that both the
hardware and the software are functioning correctly. These tests
and diagnostic procedures may be executed manually or
automatically, and may allow for operator intervention to validate
the proper execution of individually-selected equipment functions.

These devices shall also verify the proper calibration of the
equipment, to ensure uniform calibration of all vote counting and
processing equipment.

Contractor shall notify the Department in advance of this
“testing and verification, and the Department shall have the .
opportunity to observe all equipment readiness testing. Contractor
shall provide the Department reports with the results of all
equipment readiness testing, in a format approved by the

Department.
3.2.15 System Readiness Tests

The System shall be capable of verifying the proper
integration of all System components and equipment, providing
System status logs and voting data reports from each sef of
equipment, and generating consolidated data reports at the polling
place and higher jurisdictional levels.

Contractor shall notify the Department in advance of this"
verification, and the Department shall have the opportunity to
observe all Systemn readiness testing. Contractor shall provide the
Department reports with the results of all System readiness testing,
in a format approved by the Department. : '

3.2.1.6 Verification at the Polling Place
When polling place equipment is readied for the start of
voting on Election Day, the System shall provide a printed record

for each data storage device of all of the following:

* Election identification data;
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s equipment unit identification;
» ballot format identification;

s the contents of each active candidate register by office
and each active measure register, showing that they -
contain all zeros;

s for each ranked-choice contest, the contents of each
active first-choice register, second-choice register and
third-choice register, etc., showing that each register
contains all zeros and that the contents of the ranked-
choice voting data are blank;

e alist ofall ballot fields that can be used to invoke
special voting options;

e other information needed to verify the readiness-of the
equipment, and to accommodate administrative
reporting requirements.

Polling place equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) the equipment is programmed to process,
and to verify that processing of voting data is accurate and reliable.
Test data shall be segregated from actual voting data, either
procedurally or by hardware/software features, and shall be
retained for the same period the Department is required to retain
voted ballots for that election.

3217 Verification at the Central Counting Place

The Systém shall be capable of verifying that any
aggregation of polling place data at one or more central counting
places, whether by extraction of voting data from transportable -
memory devices or by transmission over communication lirks; is
secure and accurate. Verification shall include the use of security
procedures and communications security devices to be employed
during the aggregation of actual voting data, as well as aggregation
of test data and duting other tests needed to verify the readiness of
the equipment, and to accommodate administrative reporting
requirements.

When central count equipment is readied for the processing
of polling place, absentee, provisional or remake ballots, the
. equipment shall provide a printed record of the following:

e clection identification data;

o the injtial contents of each active candidate register by
office and each active measure register, showmn that
they contain all zeros;
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e for each ranked-choice contest, the contents of each
active first-choice register, second-choice register,
third-choice register, etc., showing that each contains
all zeros and that the contents of the ranked-choice
voting data are blank; and

¢ such other information needed to verify the readiness of
the equipment and to accommodate the Department's
administrative reporting requirements.

Central count equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) it is programmed to process, and to verify
that processing of voting data is accurate and reliable. Test data
shall be segregated from actual voting data, either procedurally or
by hardware/software features. Test data shall be retained for the
same period that the Department must by law retain voted ballots
from the election for which the verification was performed.

3.2.2 Early Voting, Simultaneous Elections

The System shall be capable of supporting early voting, at multiple
locations specified by the Department, to the extent required by this
" Agreement. This capability shall include any ancillary devices needed to
support early voting with either an Optical Scan ballot reader or DRE
voting device, as appropriate. All early voting equipment must be
programmable for all ballot types.

The System shall be capable of conducting multiple simultaneous
elections.

3.2.3 Opening the Polling Place

The System shall be capable of verifying that all polling place
equipment and devices are properly prepared, functional and ready for use.

The System shall provide a means of activating each optical scan
ballot counting device and DRE vote recording device, and verifying that
the devices have been correctly prepared and will allow the counting or
casting of ballots.

3.2.4 Casting Ballots

- The System shall provide for ballots on which there are printed
fields (Optical Scan Technology) or display fields (DRE Technology), or
audio representations of such fields, indicating the title of every contest,
the name of every candidate and the title of every measure on the ballot on
which the voter is entitled to vote. :
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The System shall provide a means by which the voter may mark
the ballot to register votes. The System shall enable the voter to vote for
any and all candidates and measures appearing on the ballot, in any legal
number and combination to which the voter is entitled.

Ballots with a ranked-choice contest shall permit the voter to rank
each candidate in the contest as provided in section 3.2.1.1 of this
Appendix.

The System shall provide a voting booth or similar facility in
which the voter may vote in private for DRE Technology. -

Optical Scan equipment shall provide a means for the voterto
place the voted ballot, or cause it to be placed, into the ballot counting
device or secure receptacle. If the voter must leave the voting booth for
this purpose, the System shall provide for the secrecy of the voted ballot
while it is being handled cither by the voter or by a polling place official.

DRE equipment shall provide a voter—venﬁed paper audit trail that
shall clearly indicate when.the-voter rejects or.accepts and casts.a ballot.

DRE equipment shall provide, in the event of power interruption at
the polling place, a means for voting operations to continue. This means
shall consist of an uninterruptible power supply as defined in Section 3.3.3 -
of this Appendix. In addition, the polling place may offer paper ballots for
use until power is restored and which are readable by the optical scan
component of the System.

3.24.1 Write-in Voting, Provisional Voting .. - - ...

The System shall provide a means of casting, recording,
tabulating and reporting write-in votes for every office, witha
minimum of manual processing. -

If the voter is permitted to vote for more than one candidate
for an office (such as the Community College Board), the System
shall provide as many write-in spaces as the number of candidates
the voter may select for that office.

For ranked-choice contests, the System shall provide write-
in spaces as provided in section 3.2.1.1 of this Appendix.

The System shall have the capablhty to record, tabulate and
report votes for multiple qualified write-in candidates for a single
office. This capability shall involve a minimum of manual
remakes, data entry or other manual processing.
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The System shall provide a means for provisional voting.
3.24.2 . Voting in a Recall Election

The System shall provide for the marking or cé‘sting of
ballots in a recall election in the manner specified in the San
‘Francisco Charter and Division 11 of the California Elections
Code.

3243 Special Voting Options

- Ballot formats shall allow the use of all special options as
authonzed or required by the California Elections Code, San
Francisco Charter and San Francisco Municipal Elections Code,
including but not limited to cross-voting among parties in open,
blanket and unitary primary elections, and ranked-choice voting
for local offices.

3.24.4 Preservation of Voting Data, Printed Record
of Ballots Cast

The System shall record and preserve all voting data.

Voting data shall include, but not be limited to, the voter's original
markings on ranked-choice ballots. Voting data shall also include

- a complete record of voter error (including but not limited to
overvotes, undervotes, skipped ranks and multiple ranks), error
resolution (whether the voter chose to vote the ballot "as is" or
recast the ballot) and a record of each exhausted ranked-choice
ballot.

The System shall be capable of producing printed records
of voting data, including but not limited to records of ballots cast
as required by law during the term of the Agreement. This
includes, but is not limited to, a voter-verified paper audit trail -
required for DRE equipment. This also includes, but is not limited
to, printed records required to be produced and displayed at the
polling place after the close of polls.

The System shall be capable of producing printed records
of voting data at the polling place. The System shall be capable of
printing a separate record of voting data for each optical scan
ballot counter. For the DRE voting device the separate record of
voting data will be printed on the VVPAT. In addition, the
System shall be capable of producing printed records that
aggregate all voting data from the polling place, including voting
data recorded by an optical scan ballot counter and a DRE voting
device. The System will provide a printed report that aggregates
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data from the optical scan ballot counter and DRE voting device.
This functionality will be available for the November 2006
General Election.

The System shall have the capability to produce reports
with ranked-choice voting data, as specified by the Department,
that include data about the voter's original markings on the ballot
before any processing in preparation for or during the run-off
tabulation. These reports may also include information about
undervotes and about the transfer of votes at each stage of the run-
off tabulation process. These ranked-choice voting data reports
shall include the Department-assigned precinet and district
numbers, and identify the name of contest and whether ballot was
cast at precinct or by absentee ballot, and shall be in a format
approved by the Department. '

The System shall have the capability to produce reports
with ranked-choice voting data, as specified by the Department,
Citywide, by precinct, by District, and segregated between
absentee and precinct ballots.

3245 Counting Ballots
3.24.5.1 Optical Scan Ballot Counter

Precinct counting devices shall accept and count
ballots in any of four orientations. The ballot counter shall
- have: '

e a four-or-more digit public counter thét displays
the number of ballot cards processed;

e security locks and seals for all data storage
devices; : _

¢ aremovable programmable memory device
which contains an internal power source to
preserve elections data and voting data in the
event of a power interruption;

e a display screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and correcting error conditions;
and

e ameans of preventing or detecting the insertion
of more than one ballot card at a time, and a
messaging capability to inform the voter or
pollworker which of the multiply-fed cards has
been processed and which has not.
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. The ballot counter shall have the capability to

process multiple bailot formats within a precinct, and

“multiple precincts within a polling place, and to produce
voting data reports that correctly contain the vote totals
within each precinct or polling place subdivision. The
ballot counter shall have the capability to record all first
choice, second choice, third choice, etc., rankings in each
ranked-choice contest.

32452  Ballot Box

The System shall provide a precinct ballot box with

three compartments:
s acompartment for fully marked and counted
ballots; o

e acompartment for write-in ballots; and
¢ acompartment for emergency voting.

The ballot box shall have a security lock and seal or

security features that are funcuonally equivalent to a lock
~ and seal.

32453 DRE Voting Device

DRE voting devices shall count each ballot as it is
. cast. The DRE voting device shall have the following:

+ afour-or-more digit public counter that displays
the number of ballots cast;

e security locks and seals for all data storage
devices;

e aremovable programmable memory device .
which contains an internal power source to
preserve elections data and voting data in the
event of a power interruption; and

e adisplay screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and making vote selections. An
‘audio ballot shail have the capability to offer
voter help instructions.

The DRE voting device shall have the capability to process
multiple ballot formats within a precinct, and multiple
precincts within a polling place, and to produce voting data
reports that correctly contain the vote totals within each
precinct or polling place subdivision.

325 Closing the Polls
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Precinct count devices (including optical scan ballot counters and
DRE voting devices) shall provide a means for closing the polls and
preventing the further casting or counting of ballots once the polling place
has closed.

3.2.6 Preservation and Printed Records of Voting and Audit Data
3261 Voting Data

The System shall be capable of recording and preserving all
voting data, including but not limited to the voter's first choice,
second choice, third choice, etc, votes in each ranked-choice
contest before any processing of those votes in preparatien for or
during the run-off tabulation.

3.2.6.2 = Printed Records of Voting Data,
Polling Place Reports

After the polls have closed, the polling place equipment
shall produce a Voting Data Report for inspection and signature by
the designated polling place official(s). The System shail produce
these polling place reports in the quantity specified by the
Department, and in a format approved by the Department in
advance of the election. The Voting Data Report shall be in a
format suitable for posting at the polling place as required by
Section 13.107.5 of the San Francisco Charter. This functionality
will be available for the November 2006 General Election.

‘The System shall be capable of producing a printed Voting
Data Report of the votes cast and counted at the polling place, and
extracting this information from transportable programmable
memory device or data storagé medijum if one'is used. After the
proper sequence of events associated with closing the polling place
has been completed, the System shall allow the printing of this
report and/or the extraction of data. Until the proper sequence of
events associated with closing the polling place has been
completed, the voting device shall not allow the printing of such
reports and/or the extraction of such data. '

The System shall be capable of consolidating data from the
Optical Scan ballot counter and DRE voting device used ata
polling place into a single Voting Data Report for the polling
place. The aggregation process shall comply with the security and
procedural requirements for the System as a whole, and for the
individual counting devices.
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At a minimum, Voting Data Reports for each precinct shall
include:

¢ The precinct number.

e The number of ballots (optical scan technology) or
ballot images (DRE technology) processed. -

o  The number of ballot cards (optical scan technology)
processed.

¢ Candidate vote totals for each contest, including the

number of first-choice votes cast for each candidate in
each ranked-choice-contest.- -

e Measure vote totals for each contest.

e The number of ballots or ballot images read within each
precinct, by type, including totals for each party in
primary elections.

e Separate accumulation of overvotes and undervotes for
each race or issue (no overvotes would be indicated for
DRE devices).

3.2.6.3 Data Communications

The System shall provide for the secure electronic transfer
or transmission of voting data to the Department's Central
Processing Network from a transmission center. The System shall
be capable of simultaneous and secure transmission of precinct
results from multiple transmission centers by electronic means to
the Central Processing Network. The System shall not allow for
any wireless transmission of votmg data,

3.2.6.4 Audit Data Reports

“The System shall record and preserve audit data for all
phases of elections operations. The System may rely upon
automated audit data acquisition and machine-generated reports,
with manual input of some information. Audit data shall include,
but not be limited to, audit records of the ballot preparation and
election definition phase, System readiness tests, and voting and
ballot-counting operations. The software shall activate the logging
and reporting of audit data as described in the following sections.

The timing and sequence of audit record entries is as.
important as the data contained in the record. Except where noted,
provisions shall be made for the creation and maintenance of a
real-time record. The purpose of the real-time record is to provide
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the operator or precinct official with continuous updates on
machine status. This information allows effective operator
intervention during an error condition, and contributes to the
reconstruction of election-related events necessary for recounts or
litigation.

The System shall incorporate a real-time clock as part of
system hardware. It shall maintain an absolute record of the time
and date or a record relative to some event whose time and date are
known and recorded. All audit record entries shall include the
time-and-date stamp.

The audit record shall be active whenever the System is in
an pperating mode; this record shall be available at all times,
though it need not be continually visible. The generation of entries
shall not be terminated or interfered with by program control, or by
the intervention of any person. The physical security and integrity
of the record shall be maintained at all times. Once the System has
been activated for ballot processing, the contents of the audit
record shall be preserved during any interruption of power to the

~ System until processing and data reporting have been completed.

The System must be capable of producing audit reports that
document operation of the System equipment at the polling place
during Election Day, including opening and closing of the polls.
These reports may include, but not be limited to, reports of voter
errors and whether and how these errors were corrected. These

errors of System componerits.

A separate printer is not required for the audit r-ecord,vand
the record may be produced on the standard system hard copy
output device if the following conditions are met:

e the generation of audit trail records does not interfere
with the production of any voting data reports;

¢ the entries can be identified so as to facilitate their
recognition, segregation, and retention; and

e the physical security of the audit record entries can be
ensured.

The System shall be capable of producing an
electronic copy of all audit records, in a format approved
by the Department, for use by the Department for queries
and research purposes. Vendor shall provide audit records
as specified by the Department.
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3.2.64.1 Pre-election Audit Records

During election definition and ballot preparation -
phases, an audit log shall be maintained of completion of
the baseline ballot formats and modifications to them, a
description of these modifications, and corresponding
dates. This data is required to verify the election-specific
database has been correctly prepared and maintained
throughout subsequent modifications to the baseline
format.

The pre-election audit log shall include manual data
inputted by election personnel.

Contractor shall provide the Department with copies
of pre-election audit records, in a format approved by the
Department.

3.2.6.4.2 . System Readiness Audit Records

Prior to the initiation of ballot counting, software
shall be able to verify hardware and software status through
an audit record. This System Readiness Audit Record shall
include the identification of the software release, the
identification of the election to be processed, and the results
of software and hardware diagnostic tests. In the case of
systems used at the polling place, the System Readiness
Audit Record shall include the polling place's
identification.

The ballot interpretation logic capability shall test
ballot formats to be processed. - Such tests shall verify the -~ -
maximum number of votes each voter may cast for a single
office, the combinations of voting patterns permitted or
required by the City, the inclusion or exclusion of offices or
measures as the result of multiple ballot formats within the
polling place, and any other characteristics that may be
peculiar to the election or the polling place's location.

The System software shall ensure non-
contamination of voting data through checks of all data
paths and memory locations to be used in actual vote
recording; upon the conclusion of the readiness tests, the
software shall provide evidence in the audit record that the
test data have been expunged.
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Contractor shall provide the Department with copies
of readiness audit records, in a format approved by the
Department.

3.2.6.4.3 In-Process Audit Records

The System shall provide In-Process Audit Records
consisting of data documenting system operation during
diagnostic routines and the casting and tallying of ballots.
These records shall cover all System components, including
but not limited to polling place equipment, central —
processing equipment, transmission devices and tabulation
devices. At.a minimum, the In-Process Audit Records shall
contain machine generated error and exception messages to
ensure that successful recovery has been accomplished.
Examples include:

e the source and disposition of System interrupts
resulting in entry into exception handling
-: ~-routines;

» all messages generated by exception handlers;

s the identification code and number of
occurrences for each hardware and software
error or failure;

» notification of System log-in or access errors,
file access errors, and physical violations of
security as they occur, and a summary record of
these events after processing

o other exception events such as power failures,
failure of critical hardware components, data
transmission errors, or other type of operating
anomaly : ——

Critical System status messages other than
informational messages shall be displayed by the System
during the course of normal operations. These items
include:

e diagnostic and status messages upon startup;

o the “zero totals” check and "ready to accept
ballot" check conducted before opening the
polling place and before processing ballots
using central count equipment; :

e the initiation or termination of card reader and
communications equipment operation (Optical
Scan Technology) or the event and time, if
available of enabling/casting each ballot (DRE
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Technology), 1.e.; each voter's transaction as an
event.

Non-critical status messages that are generated by
the machine's data quality monitor or by software and
hardware condition monitors are not required in real-time
and may, instead, be reported in log form.

The System shall be capable of producing an
electronic copy of all in-process audit records, in a format———
approved by the Department, for use by the Department for
queries and research purposes. Contractor shall provide
copies of in-process audit records as specified by the
‘Department.

3.2.644 Post-Eiection Audit Records: e
Aggregation of Data, Canvass

After all ballots have been counted either at the
polling place or in a central count location, the System shall
provide a Post-Election Audit Record of all operator

. actions and system events occurring during aggregation of
voting data and the preparation of the official canvass.

The System shall be capable of producing an
electronic copy of all audit records. Contractor shall
provide copies of post-election audit records. -

3.2.7 Error Conditions

To the greatest extent possible, the System shall prevent voter error
or omissions, including but not limited to overvotes, undervotes, skipped
ranks and multiple rankings on ranked-choice ballots as described in this
subsection. Ifa voter casts a ballot with an error condition, the System

* shall produce an error message that informs the voter of the specific error
and how to correct the error with a minimum of pollworker assistance.
The Department, in its sole discretion, shall decide whether to activate
configurable features in an election. The System shall generate error
messages for error conditions which include, but are not limited to, the
following;: :

3.2.7.1 Regular Contests
For regular (non-ranked-choice) contests, a vote is valid and

~ shall be counted unless one of the following error conditions
prevents the vote from being counted:
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(1) the ballot contains more than the permissible
-number of votes per contest (overvote) (DRE
devices shall prevent overvotes); or

(2) the ballot contains no valid marks (blank vovte). '

In these two instances, an error message shall notify the voter
that his/her vote on the contest with the error condition will

- not be couhted unless the voter makes the indicated -
corrections.

The voter shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be processed as a
valid ballot. However, the voter shall also have the option to
ignore the error condition and request that the ballot be -
processed “as is.”

The System shall be capable of identifying and .
preventing undervotes for individual contests (as opposed to
an entirely blank ballot with no valid marks).

3.2.7.2 Rai_:ked—Choice Contests

3.2.7.2.1 Error Conditions That Invalidate the
Vote on the Ranked-Choice Contest

3.2.7.2.1.1 First-Choice Overvotes

If the voter indicates more than one candidate as the
voter's first choice for a ranked-choice contest
("first-choice overvote"), an error message shall
notify the voter that his/her vote on the contest with
the error condition will not be counted unless the _
voter makes the indicated correction. (DRE devices
shall prevent first-choice overvotes.)

The voter shall have the option of re-marking the
ballot correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
‘Gas is'!!

3.2.7.2.1.2 Blax_}k Ranked-Choice Contest
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If the voter leaves a ranked-choice contest entirely
blank, an error message shall notify the voter.

The voter shall have the option of re-marking the
ballot correctly and the re-marked ballot shall be
- processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“as is.” : -

3.2.7.2.2 Error Conditions That Do Not B
Invalidate the Vote on the Ranked-Choice .
Contest '

When one of the following error conditions occurs,
an error message shall inform the voter and provide
instruction on how to correct the error. The voter
shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“as is.”

If the voter chooses to cast the ballot "as is," the
vote shall be counted according to the rules and
conventions in Section 3.2.7.3 of this Appendix.

3.2.7.2.2.1 Later-Choice Overvote

If the voter indicates more than one candidate as the

voter's second or later choice for a ranked-choice
__contest ("later-choice overvote™), and the voter does - -—

not correct this error condition, the vote for that

contest shall be counted, subject to the rules and

conventions in Section 3.2.7.3 of this Appendix.

(DRE devices shall prevent later-choice overvotes.)

32.7.22.2  Skipped Rank

If a voter skips a rank for a contest (for example, the
voter selects a first and third-choice candidate, but
does not select a second-choice candidate, or the
voter selects first and second-choice candidates, but
does not rank any of the remaining candidates for
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that contest), the vote shall be counted according to
the rules and procedures set forth in Section 3.2.7.3
of this Appendix.

3.2.7.2.3.3  Maultiple Rank

If a voter ranks one candidate multiple times (for
example, the voter ranks candidate A as the voter's

- first-and-third choice) for a contest, the vote-shall be
counted according to the rules and conventions set
forth in Section 3.2.7.3 of this Appendix. (DRE
devices shall prevent multiple rankings.)

The text of all error messages shall be approved in advance by the
Department. The Department, in its sole discretion, shall decide whether
to activate error messages in an election.

3.2.7.3 Interpretation of Ranked-Choice Ballots

The following table illustrates the rules and conventions for interpretation
of ranked-choice ballots during application of the run-off tabulation.
These rules and conventions shall be uniformly applied. The table
provides examples, and is not intended to be exhaustive. As indicated
above, DRE devices shall prevent many of these error conditions.
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3.2.8

First Second | Third Conditions Interpretation
Choice | Choice | Choice P .
1 Ann/ Bob Don | first-choice Vote on RCV contest invalid. No vote will be counted; taily as
Cat . overvote an overvote. -
None | None None | blank vote for Vote on RCV contest invalid. No vote will be counted, tally as
: contest an undervote. - -
Bob Ann/ Cat second-choice Count Bob as first choice, then stop. Contest vote is exhausted
: Don overvote due to overvote, .
Don Bob - Ann/ third-choice Count Don as first choice, then Bob as second choice, then
_ _ Cat overvote stop. Contest vote is exhausted due to overvote,
Ann Ann Don multiple rank Count Ann as first choice, then Don as second choice, then
next-choice candidate (if any) as third choice, etc. I no next
| ’ choice, contest vote is exhausted.’
Bob Ann Bob | multiple rank Count Bob as first choice, then Ann as second choice, then
: next-choice candidate (if any) as third choice, etc. If no next
. choice, contest vote is exhausted.
Bob Ann Ann " multiple rank Count Bob as first choice, then Ann as second choice, then
[ ‘ next-choice candidate (if any) as third choice, etc. If no next
choice, contest vote is exhausted.
Ann . Ann Ann multip]e rank Count Ann as first choice, then next-choice candidate (if any)
as second choice, etc. If no next choice, contest vote is
| | exhausted.
None | Don Cat | skipped rank Count Don as first choice, then Cat as second choice, then
: next-choice candidate (if any) as third choice, etc. If no hext
] | choice, contest vete is exhausted.
Cat None Bob skipped rank | Count Cat as first choice, then Bob as second choice, then
next-choice candidate (if any) as third choice, etc. If no next -
choice, contest vote is exhausted. o
None Ann None skipped rank Count Ann as first choice, then next-choice candidate (if any)
: as second choice, etc. If no next choice, contest vote is
) exhausted.
Bob None None skipped rank Count Bob as first choice, then next-choice candidate (if any)
‘ as second choice, etc. If no next choice, contest vote is
exhausted. .

Ann Bob None | skipped rank Count Ann as first choice, then Bob as second choice, then
next-choice candidate (if any) as third choice, etc. If no next
choice, contest vote is exhausted. :

None None Cat skipped rank Count Cat as first choice, then next-choice candidate (if any) as
second choice, etc. If no next choice, contest vote is exhausted.

Recovery from Error Conditions

3.2.8.1 Error Messages

Error message entries shall be made and reported as they
occur. Except for error messages which require resolution bya
trained technician, all other error messages requiring intervention
by a voter or pollworker shall be displayed or printed




unambiguously in easily understood language text, or by means of
other suitable visual indicators.

When numerical codes are used for trained technician
maintenance or repair, the text corresponding to the code shall be
self-contained, or an instructional sheet shall be affixed inside the
unit device. This is intended to reduce inappropriate reactions to
error condmons and to.allow for ready and effectlve problem
correction. —

The message cue for all systems shall clearly state the
action to be performed in the event that voter response is required.
System design shall ensure that erroneous responses will not lead
to irrecoverable error. Nested error conditions shall be corrected in

-a controlled sequence such that system status shall be restored to
that initial state existing before the first error occurred. '

3.2.82 Voter Error

In the event of a voter error:

» Optical Scan Technology. The System shall be capable
of separating (e.g. separate bins, return ballot to voter,
outstack) a ballot based on conﬁgured options or
criteria . '

¢ DRE Technology. The System shall provide a means
for the voter to correct the error prior to casting the
ballot. : o

3.283 Pollworker Error

In the event of a pollworker error in operating the optical
scan ballot counter or DRE voting device, the System shall provide -
audible and/or visual indication of the error and a means for '
correcting the error which does not result in the corruption of any
previously cast voting data or inhibit the continuance of voting’

. after the error has been corrected

3.2.84 Preservation of Data on Errors

 The System shall record and preserve data on voter and
pollworker error and shall be capable of producing audit reports
that document these and whether and how these errors were
corrected.
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329 Aggregation and Reporting of Voting Data

The System shall have the capability to quickly and easily
aggregate precinct data with absentee voting data. The System shall also’
~ have the capability to quickly and easily aggregate provisional voting data,
write-in voting data and remake ballot voting data.

The System shall provide for the release of unofficial voting data
after closing of the polls. These reports may consist of reports of votes
_counted for one or more precincts, one or more offices, and one or more
_measures, in a format subject to approval by the Department. The System
shall have the capability to suppress data about write-in votes in the
unofficial voting data reports issued after closing the polls.

3291  Tabulation of Results for Ranked-Choice

Contests

The System shall have the capability to aggregate all ranked-
choice ballot data in one uniform file format and conduct the run-off
tabulation for the release of unofficial voting data after closing of the
polls. These reports shall include the results during each round (or
iteration) of the run-off tabulation process, clearly indicating the transfer
of votes (origination and destination) in each round. These iteration
reports shall be in a format approved by the Department.

The System shall preserve the original voting data that reflects how
voters cast their ranked-choice ballots, including any undervotes,
overvotes, skipped rankings and multiple rankings. In any ranked-choice
contest, a ballot that is exhausted in the first iteration shall be recorded as

" an exhausted ballot. Unless otherwise directed by the Department, all
voting data reports, including but not limited to the unofficial voting data
reports issued after closing of the polls on Election Night, shall apply the
rules and conventions for interpretation of ranked-choice ballots specified
in Section 3.2.7.3 of this Appendix: The rules and conventions of Section
3.2.7.3 apply to all ranked-choice voting data, during the conduct of the
run-off tabulation.

The System shall have the capability to conduct the run-off
tabulation at any time between the time the polling places close on
Election Day and the time the Department certifies the results of the
election. The System shall have the capability to conduct the run-off
tabulation to the voting data in each precinct, Supervisorial district and
Citywide. The System shall have the capability to conduct the run-off
tabulation for a single ranked-choice contest independently of other
ranked-choice contests at the same election.
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The Department, in its sole discretion, shall determine when to
conduct the run-off tabulation, and to what portion of the voting data.

3.2.9.1.1 Resolution of Tie Votes in Ranked-Choice
Contests

If there is a tie vote between or among two or more
candidates with the fewest number of votes, the following
rules and procedures shall apply.

If there is a tie vote between or among two or more
- candidates with the fewest number of votes, Contractor
shall immediately notify the Department. For each of the
two or more candidates with the fewest number of votes,
the Department shall prepare ten pieces of paper with the
full name of the candidate printed on one side. All pieces
of paper shall be the same size and color. The Department
shall fold each piece of paper so that the name of the
candidate cannot be seen. The Department shall place all
pieces of paper in an otherwise empty container (such as a
glass jar or cardboard box) that has a lid. The Department
shall place the lid on the container and shake its contents.
The Department shall select one ‘piece of paper from the
container. The candidate whose name is written on the
“selected piece of paper shall be eliminated in the next

iteration of the run-off tabulation process, and votes cast for
that candidate shall be redistributed to the voters' next-
choice candidate. The Department shall notify Contractor
of the candidate whose name is written on the selected
piece of paper.

All aspects of this process for resolving a tie vote
shall be open to viewing by the public. The Department
shall, in its sole discretion, designate a location that is open
to viewing by the public, and the time for resolving tie
votes.

If there is a tie vote between or among two or more
candidates with the fewest number of votes, and if the total
number of votes for the tied candidates is less thanthe
number of votes Tor the candidate with the next fewest
number of votes, the System shall eliminate the two or
more tied candidates simultaneously. The System shall
transfer votes cast for each of the eliminated candidates to
the voter's next-choice candidate before re-tabulating the
votes.
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If there is a tie vote between or among two or more
candidates with the highest number of votes, the
Department shall resolve the tie under the California
Election Code.

3.2.9.2 Official Canvass

_ The System shall have the capability to process write-in
and provisional votes with a minimum of manual data-entry, and
~quickly and easily aggregate this data with other voting data.

S ~ The System shall have the capability to conduct the run-off -
tabulation at the precinct level, and report the results, if this
application is necessary to complete the 1% manual tally required
by the California Elections Code. :

The System shall have the capability to produce all
documentation necessary for an audit trail and production of
elections reports including absentee voting results, Election Day
results, neighborhood results and a complete Statement of Vote.

“The documentation for each ranked-choice contest must include ~
the tabulation at each stage of the process in which one or more
candidates are eliminated and votes are redistributed, and must
clearly indicate the redistribution of votes at each stage of the run-
off tabulation process. The System shall hiave the capability to
produce documentation for each ranked-choice contest Citywide,
by precinet, by District and segregated between absentee and
precincet ballots.

Off cial voting data reports for the complete jurisdiction
shall comply with the requirements of Division 15, Chapters 1
through 9 of the Elections Code.

The System shaH have the capability to export all election
data and reports in a format that can be quickly and easily
uploaded into a Department database, and to other mediums as
requested by the Department.

3.2.10 Security of Data Communications

The System shall provide a means to assure that all administrative
and voting data transmitted from one device to another within a site, or
transmitted between sites, shall be protected against unauthorized access
and corruption of data. :
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3.3

3.2.11 Absentee and Early Voting

The System shall include the capability to generate and count
absentee ballots in accordance with the requirements of the California
Elections Code.

Design Requirements

The System design shall comply with the hardware design requirements of

Section 3 and the software design requirements of Section 4 of the Voting System
Standards, and with the specific requirements listed below. '

follows:

Components of the System shall be classified by size and weight as

e Portable equipment used at the polling place or in a central count
location is defined as equipment that is regularly transported between
its operating location and a place of storage. It is intended to be
handled by one person, and is equipped with handles or lifting surfaces
for this purpose. It shall be designed for installation on a ballot
box/bin (Optical Scan Technology) or in a voting booth (DRE
Technology). Its dimensions shall not exceed the space cutrently
allocated by the Department for similar equipment, and its weight shall
not exceed 60 Ibs.

e Movable equipment used in a central count Jocation is defined as
equipment that is typically equipped with a rigid stand or base, with or
without wheels or casters. It is intended to be handled by two or more
persons, and handling may require the use of a dolly or lifting
mechanism. There is no restriction on size or weight.

3.3.1 Easeof Use:

Components of the System shall be designed and constructed so as
to aid the user (whether voter, pollworker or the Department staff) in
performing proper operations and to minimize the probability of error
caused by the user. In particular, components shall be designed so that

-operations performed by the voter such as marking a ballot (Optical Scan

Technology) or making a vote selection (DRE Technology) are easily
understood, so that errors are prevernted to the maximum extent possible,
and so that recovery from an erroneous operation is facilitated by the
attributes of the System. In addition, components shall be designed so that
installation, set-up, operation and disassembly by poliworkers and the
Department staff at the polling sites is as simple and error-free as possible.

3.3.2 Access for Voters with Special Needs
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During the term of this Agreement, the System shall comply with

" the Help America Vote Act of 2002, the Americans With Disabilities Act
and other applicable laws and regulations in effect as of the date of this

agreement. ' '

In no event shall any term or provision of this Agreement require
Contractor to undertake or perform changes to the Hardware, System
Software or Firmware due to changes in law, or changes in interpretation
of existing law by a court of competent jurisdiction, occurring after the

. date of this Agreement. Without limitation of the foregoing, Contractor is
not obligated to cause the System, Hardware, Software or any component
thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election
Commission, Election Assistance Commission, California Secretary of
State or other governmental, quasi-governmental or regulatory body or
agency to the extent such specifications, standards or requirements are not
in effect and applicable on the date of this Agreement (including, without
limitation, FEC or EAC 2002 or 2005 standards).

The design and installation of System equipment used in the
polling place shall accommodate access by voters, including but not
limited to voters with visual and/or mobility impairments, in a manner that
provides the same opportunity for access and participation, including
privacy and independence, as for other voters. Accommodation of visual
impairments may include the provision of an ancillary optical
magnification device (Optical Scan Technology) or a headset withan
audio ballot (DRE Technology). Accommodation of mobility
impairments may include the provision of wheel-chair access to the ballot
marking station (Optical Scan Technology) or voting device station (DRE
Technology), such that these provisions are within easy view and reach of
the voter.

Polling place equipment shall have at least two universal ports for
assistive devices including, but not limited to, headsets and Braille
keyboards, so that two assistive devices may be used simultaneously.
3.3.3 Backup Power

The System shall provide for an extended life back-up power.
supply to permit the continuation of voting operations for a minimum
period of 1 1/2 hours.

3.4  System Security Requirements

The Department will implement security procedures to prevent
unauthorized physical access to Department facilities and to System
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components located within Department facilities. Contractor's installation,
integration, testing, operation, support and maintenance of the System .
shall be consistent with the physical access control procedures of the
Department.

Contractor shall implement security procedures to prevent unauthorized
physical access to facilities, other than those under the immediate control
of the Department, that are used to store or stage System components, and
to the System components stored or staged at those facilities. These
procedures shall be subject to approval by the Department. '

The System shall limit-access to authorized personnel only, who shall be

. identified by the Department in its sole discretion. At a minimum, System
access shall be limited using password protection. The System shall
record and preserve a log of user access and functions or tasks executed by
the user.

The operation of the Systern shall be consistent with the administrative
access control system of the Department, enabling the access of personnel
designated by the Department to system functions the Department ,
authorized them to perform, and preventing their access to other system
functions. '

The System shall include and support operational features to prevent both
inadvertent and deliberate operations which could result in the disruption
of the elections process and corruption of election administrative and
voting data. s

The System shall have dedicated ports that can only be accessed by
specific System components or ancillary devices. '

3.5  System Usability

"Usability” of a voting system is the degree to which voters, pollworkers
and election staff can use the System easily, effectively and efficiently with
making minimal errors while performing such tasks as selecting and reviewing
choices for contests and measures, casting ballots, counting votes, configuring
parts of the System for use, creating reports and various other activities involved

“ with the election process.

Contractor shall survey System usability, in consultation with the
Department, and shall use the survey results to research improvements to the
System in order to promote the usability of the System. As part of the
preparations of each election, Contractor shall develop a plan for the Department's
approval to survey the usability of the System. This plan may include exit
surveys, mock elections held for usability experts, focus groups, and any other
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methods that Contractor and the Department determine to be the most effective
methods of assessing and improving the usability of the System. The Department,
in its sole discretion, may include representatives of professional groups and
members of the public when reviewing Contractor's proposed plan.

Contractor shall establish usability goals. for the System subject to the
review and approval of the Department, and a usability research program to refine
and monitor implementation of those goals. Contractor shall develop research
methods and procedures for collecting quantitative data on the capability of
voters(including elderly, disabled and illiterate voters), pollworkers and election
office staff to perform key tasks while using the System.

4 ‘Quality Requirements
4.1  Materials and Parts

_ Only new and previously unused materials and parts shall be used to fabricate,
assemble, repair and maintain the System and its components.

- 4.2 Workmanship
Workmanship standards for fabrication and assembly of the Systém shall meet or

exceed standard commercial and industrial practice, and shall assure that the System
components are free from damage or defect. :
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APPENDIX E

SOFTWARE LICENSE AGREEMENT
BETWEEN ‘ JE—
SEQUOIA VOTING SYSTEMS, Inc.

AND

CITY and COUNTY OF SAN FRANCISCO, CA
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THIS AGREEMENT is made on day of July, 2007

BETWEEN

SEQUOIA VOTING SYSTEMS Inc., located at 7677 Oakport Street Suite 800, Oakiand CA 94621
("the Llcensor")

AND

CITY and COUNTY OF SAN FRANCISCO, CA, having its offices at 1 Dr. Carlton B. Goodlett Place,
City Hall, San Francisco, CA 94102-4685 ("the Licensee").

WHEREAS

The Licensee wishes the Licensor to grant to it a license to use the WinEDS Software and the RCV Software
in relation to the Equipment (both as hereinafter defined) and the Licensor is agreeable to granting such a
license subject to the following terms and conditions:

NOWIT IS HEREBY AGREED AS FOLLOWS:

1.  DEFINITIONS
1.1 In this Agreement the following terms shall bear the following meanings:

“Documentation”  the manuals procedures and materials accompanymo the WinEDS Software
and the RCV Software,

“WinEDS Software” WinEDS election management Séftv;zére
“RCV Software” . Rank Choice. Voting Application Software

“License Fees” the license fees payable by the Licensee to the Licensor for the license of
the WinEDS Software herein as specified and the license of the Rank Choice
Voting Application Software herein as specified in Appendix 1.

“Specifications” the specifications for the WinEDS Software and the RCV Software set forth
in the Documentation.

1.2 Words used in the singular shall include the plural and vice versa.

2. GRANT OF LICENSE

2.1 The Licensor grants to the Licensee a personal, non-transferable and non-exclusive license for one
(1) year to use the WinEDS Software and the RCV Software solely for the Licensee’s own internal
business purposes and solely in conjunction with the Hardware at the Locations. The license shall
take effect on January 1, 2007. This Agreement may not be assigned or transferred by the Licensee,
voluntarily or by operation of law (including without limitation, by transfer of ownership interests
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2.3

43

4.4

in the Licensee), {0 any party without the Licensor's express prior written permission. The Licensee
shall have no power to grant sub-licenses, prepare derivative works or modify the WinEDS
Software or the RCV Software. Any use of all or any portion of the WinEDS Software -or the RCV
Software not expressly permitted by the terms of this Agreement is strictly prohibited.

Licensor shall retain ownership of and all copyright and other proprietary rights in the WinEDS
Software and the RCV Software and any modifications or translations thereof. Licensee shall
acquire only the limited license to the WinEDS Software and the RCV Software granted under the
express terms of Section 2.1 above. '

No right is granted to Licensee by this Agreement to use any identifying mark (such as, but not
limited to, trade names, trademarks, trade devices, service marks or symbols, and abbreviations,
contractions or simulations thereof) owned by, or used to identify any product or service of,
Licensor or a corporate affiliate of Licensor. Licensee agrees that it will not, without the prior
written permission of Licensor, (i) use any such identifying mark in advertising, publicity,
packaging, labeling or in any other manner 10 identify any of its products or services, or (ii)
represent, directly or indirectly, any product or service of Licensee as a product or service of
Licensor or such an affiliate or is made in accordance with or utilizes any information or
documentation of Licensor or such an affiliate.

DELIVERY

The WinEDS Software and the RCV Software shall be supplied in executable form together with
one back-up copy and one copy of each Software’s documentation.

Delivery of the WinEDS Software and the RCV Software shall take place at the Location(s)  or
any other site of the Licensee and on the dates agreed between the parties. :

PRICE

In consideration of the grant of the license the Licensee shall pay the Licensor the License Fees as
specified on Appendix 1 of this License Agreement.

The Licensee shall pay all invoices within thirty (30) days of invoice date. Licensor reserves the
right to withdraw its services and support if any invoice is not paid within ten (10) days of the date
when due. '

The Licensee shall pay the Licensor interest on all sums outstanding at an annual rate of interest
equal to four per cent (4%) above the prime rate as published in the Wall Street Journal and
changed from time to time until payment is made in full (whether before or after judgment).

Licensee shall be responsible for payment of all sales, personal property, use and other taxes or
governmental impositions of any nature, with the sole exception of taxes calculated solely upon the
income of Licensor ("Taxes"). Licensee shall, at the option of Licensor, pay Taxes directly to the
taxing authority or reimburse Licensor immediately for any Taxes paid by Licensor.
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PROHIBITED ACTS

The Licensee shall not (and shall not permit any other party to), except to the extent permitted by
law, without the prior written permission of the Licensor: :

5.1.1 ‘Transfer or copy onto any other disk or hardware or otherwise copy the WinEDS Software

or the RCV Software in whole or in part except for purposes of system backup-;

5.1.2 Reverse engineer, disassemble, decompxle de01pher or analyze either the WmEDS Software

~ orthe RCV Software in whole or in part;

5.1.3 . Alter or modify the WinEDS Software or the RCV Software in any way Or prepare any

derivative works of the WinEDS Software or the RCV Software or any part of parts of the
WinEDS Software or the RCV Software;

5.1.4 Alter, remove or obstruct any copyright or proprietary notices from the WinEDS Software

or RCV Software, or fail to reproduce the same on any lawful copies of the WinEDS or
.. RCV Software; . S . —

5.1.5 Use the WinEDS Software or the RCV Software other than on the Hardware at the

7.1

Locations. . . .

5.1.6 Export, directly or 1nd1recﬂy, any WinEDS Software or RCV Soﬁware to any country

outside of the United States, or make disclosure of the WinEDS Software or the RCV
Software to any foreign national where such disclosure would require an export license or
other governmental permit.

CONFIDENTIALITY

The Licensee acknowledges that the WinEDS Software and the RCV Software is the sole and
exclusive property of the Licensor or its licensors, contains confidential information of the Licensor
or its licensors and embodies certain valuable proprietary information and trade secrets of the
Licensor or its licensors. The Licensee shall not give or make available the WinEDS Software or
the RCV Software, or any part thereof, or otherwise disclose confidential information contained in,
supplied with or relating to the WinEDS Software or the RCV Software to any third party except to

. such of its employees as are required to have access to the WinEDS Software or the RCV Software

in the normal course of use of the WinEDS Software or the RCV Software for the purpose
permitted under Section 2 and under like conditions of confidentiality as contained in this Section 6.
The provisions of this Section 6 shall survive the termination or expiration of this Agreement.

TERMINATION

Without prejudice to any other remedy which may be available, at law, equity or otherwise,
Licensor may terminate this Agreement immediately upon written notice to the Licensee;

7.1.1 If the Licensee breaches any of the terms of this Agreement which, in the case of

breach capable of being reijuedied, is not remedied within ten (10) days written

notice from the Licensor, or
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7.2

7.1.2 If the Licensee uses the WinEDS Software or the RCV Software for any purpose not

expressly permitted hereunder. -

Fither party may terminate this Agreement if the other party ceases to trade, fails to pay its debts in
the normal course, makes or offers to make any voluntary arrangement or composition with its
creditors, commences to be wound up otherwise than voluntarily for the purposes of solvent
amalgamation or reconstruction, becomes bankrupt, insolvent or if a receiver, administrator, trustee
or Like officer is appointed over the whole or part of its business. -

RETURN OF SOFTWARE

Upon termination or expiration of this Agreement, the Licensee shall (i) forthwith return to the
Licensor all WinEDS Software and RCV Software in its possession or control, or, if so requested by
the Licensor, destroy all such Software and (ii) purge all WinEDS Software or RCV Software from
any electronic media, and certify in writing to the Licensor that it has been destroyed and purged.

WARRANTY .

9.1 The Licensor warrants that the WinEDS Software and the RCV Software will function
substantially in accordance with the Specifications for a period of one (1) year from January
1, 2007 and for each additional one (1) year period starting January 1, 2008 that City pays
the License Fees listed in Appendix 1. The Licensor shall use reasonable efforts to correct
any material failure of the WinEDS Software and RCV Software to function substantially in
accordance with the Specifications provided the Licensee has given the Licensor written
notice of the defect within the said one (1) year period and provided that the Licensee can
reproduce the defect to the Licensor. If the Licensor establishes that a reported defect is not
covered by the foregoing warranty or is not covered by the Software maintenance fee
payable by the Licensee to the Licensor, pursuant to the terms of a separate Software

_maintenance agreement entered between the parties (if any), the Licensee shall be
responsible for the costs of the Licensor's investigative and remedial work at the Licensor's
then current charging rates. The foregoing warranty shall be void in the event of the
WinEDS Software or the RCV Software (i) having been modified by any party other than
the Licensor or its licensors or (ii) having been used by the Licensee for purposes other than
those for which the WinEDS Software and the RCV Software was designed by Licensor.

92  The warranty set forth in Section 9.1 is in lieu of all other warranties, express or implied,
statutory or otherwise, including but not limited to any warranty of fitness for a particular
purpose, warranty of merchantability, satisfactory quality, usefulness or timeliness. The
remedies set forth in Section 9.1 shall be the sole and exclusive remedies available to the

Licensee for breach of the warranty set forth in Section 9.1.

93  Licensee acknowledges that the WinEDS Software and the RCV Software may contain
materials prepared by other developers. Licensor makes no warranty or representation
whatsoever as to those materials not prepared by Licensor contained in the WinEDS
Software or the RCV Software. ‘
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11.

12.

13.

14,

LIMITATION OF LIABILITY

10.1  Subject only to the provisions of Sections 10.3 and 104 below, the Licensor's total
aggregate liability for any loss, damage, costs or ‘expenses under or in connection with
this Agreement and in connection with the WinEDS Software or the RCV Software

~ howsoever arising, including without limitation loss, damage, costs or expenses  caused by
breach of contract, negligence, strict liability, breach of statutory or any other duty shali in
no circumstances exceed the License fees paid by the Licensee to the Licensor under this
Agreement. ‘

10.2  The Licensor shall not be liable for any loss of profits, loss of business, loss of data, loss
of use or any “other indirect, incidental special or consequential loss or damage
whatsoever, howsoever arising, incurred by Licensee or any third party, whether in an action
in contract, negligence or other tort, even if the parties or their representatives have been
advised of the possibility of such damages.

10.3 Notwithstanding the provisions of Section 10.1 above the Licensor shall be liable for loss or
damage to any physical property of the Licensee caused solely by the negligence of
Licensor provided, however, the Licensor’s total aggregate liability to the Licensee for such
loss or damage shall be limited to a maximum of the annual License Fees for all such
occurrences. '

10.4  The limitations contained in Sections10.1, 10.2 and 10.3 shall not apply to.any injury to,
illness or death of any person caused solely by the negligence of the Licensor. '

ENTIRE AGREEMENT

This Agreement embodies the entire agreement between the parties regarding its subject matter and
supersedes any previous communications, agreements or understandings. Both parties acknowledge
that neither has placed any reliance on any previous communications or understandings other than
those expressly incorporated in this Agreement. This Agreement may be amended only by
agreement in writing signed by authorized representatives of each party. :

SEVERABILITY

The provisions of this Agreement are declared to be severable, If any provision is held to be void,
contrary to law or enforceable by a court of competent jurisdiction the validity and enforceability of
the remainder of this Agreement shall not be affected.

WAIVER

Any failure or delay by either party to exercise or enforce any right or any time or indulgence given
shall not affect that party’s right to exercise or enforce that ri ght against the other party nor shall any
waiver of any breach of any provision be taken as a waiver of any subsequent breach or of the
provision itself. To be effective any waiver must be in writing, signed by an authorized
representative of the waiving party and delivered to the other party. '

FORCE MAJEURE

Neither party shall be liable for any delay or failure 10 meet its obligations under this Agreement
due to any cause outside its reasonable control including (without limitation), inclement weather,
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Acts of God, war, tiot, terrorism, malicious acts of damage, civil commotion, strike, holocaust,
industrial dispuie, refusal of license, power failure or fire or the lack of availability of materials. It
performance of this Agreement is substantially prevented for a continuous period of six months by
virtue of any of the aforesaid events then either party may terminate this Agreement by written
notice to the other. This Section 14 shall not be applicable to a failure to pay any money owing by
Licensee under this Agreement

15. NOTICES

Any notice given under this Agreement shall be sufficient if it is sent by first class pre-paid mail, by
nationally-recognized overnight courier service or by confirmed fax to the other party at the address
appearing at the head of this Agreement or such other address as may have been notified. Every
notice shall be deemed to have been received and given on the third working day after posting if
sent by mail, on the next working day if sent by overnight courier or in the case of fax, such notice
shall be deemed to have been received and given at the time of transmission.

16. ASSIGNMENT

This Agreement mdy on notice to the Licensee be assigned by Licensor to any entity controlling,
controlled by or under common control with Licensor, but otherwise this Agreement may not be
assigned by either party without the written consent of the other party.

17.  RELATIONSHIP OF THE PARTIES
Licensor and Lfcensee agree that under this Agreement:
17.1 Both parties are independent entities;
17.2 Neither party is a legal representative, agent or pértner of the other;

17.3 Neither party will represent or act on behalf of the other, unless otherwise agreed to in
' writing; and ' . ’

174 Both parties are free to enter into similar agreements with others and to market its products
and services to others. :

18. NO THIRD PARTY BENEFICIARIES

" Licensor and Licensee agree that this Agreement is for the benefit of the parties hereto and is not
intended to confer any rights or benefits on any third party, and that there are no third-pazty
beneficiaries of this Agreement or any part or specific provision of this Agreement, and no third
party shall have any right to enforce this Agreement or any provision hereof.

19. GOVERNING LAW

This Agreement shall be governed by and interpreted in accordance with the laws of the state of
California (without regard to principles of conflict of law). The parties hereby consent to the
exclusive jurisdiction of the Courts of the State of California, and the Federal Courts located within
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the State of California, as to any matter arising under or relating 1o this Agreement.

IN WITNESS WHEREOF the parties or their duly authorized representatives have set their hands and
seals the day and year first above written.

SIGNED for and on behalf of SIGNED for and on behalf of CITY and

SEQUOIA VOTING SYSTEMS Inc. COUNTY OF San Francisco, CA
Name : Name
Title Title
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~ San Francisco Purchase Agreement §7/06/07



APPENDIX 1

LICENSE FEES

The Licensee agrees to pay the amount listed on Appendix C-2 of the Purchase Agreement between
Sequoia Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
WinEDS® software in accordance with this agreement for the yearly periods starting on January 1, 2008.

" The Licensee agrees to pay the amount listed on Appendix C-2 of the Purchase Agreement between
Sequoia Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
~ RCV software in accordance with this agreement for a yearly periods starting on January 1, 2008.

RENEWALS

The Licensor reserves the right to adjust the yearly fees within five percent (5%) of the current fees for
renewals without advanced notice to the licensee. For an increase greater that five percent (3%) the
Licensee will be informed by the Licensor within sixty (60) days advanced notice; however, any delay in
notice shall not preclude Licensor’s adjustment
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"APPENDIX F

Pavment Schedule
= ] $1} i‘l 3 HH 10 U D

Hardware & Software 4,000,000.00 { 2,671,308.25 6,671,308.25
Installation & TrammL 889,000.00 998,000.00 ;
Outreach 60,000.00 | | 760,000.00
Warehouse improvements 750,000.00 _ 750,000.00
Election Services 994,800.00 -497,400.00 |  994,800.00 497,400.00 72,984,400.00
Maintenance and License Fees Included | 399,800.00 | 399,800.00 | 399,800.00 | - 1,199,400.00

857,200.00 1,394,600.00 897,200.00 | 12,664,108.25

4,750,000.00 4,725108.25

***Election Service for years 2008, 2008, 2010, and 2011 are-based on per election service charges detailed in
Appendix C-1 Election Services, If the Cliy conducts additional elections during these years in addition to the
number of elections included in that year's aggregate total, additional charges shall apply. The following

elections are included the pricing shown above.

2008 - Presidential Primary Election

2008 - California Primary Election

2008 - Presidential Election

2009 - General Election

2010 - Primary Election, General Election

2011 - General Election

Election Services are payable based on completion of tasks defined in table below,
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Contract Pavables

Equipment, Software, Warehousing, Installation & Training, QOutreach

~ Appendix F Payment Schedule
San Francisco Purchase Agreement 07/06/07

Amount Description
First Payment $4,000,000.00 | Due net 10 days from signing of Contract
Second Payment $750,000.00 Due net 30 days from completion of Warehouse
: Improvements -
Third Payment 1$3,500,000.00 Due net 30 days from Acceptance of Equipment
Final Payment . $293,184.00 | Duenet30days after the cerlification of the February
' 2008, Presidential Primary Election
Total $8,543,184.00
Election Services Payables
Amount Description
First Payment $175,000.00 Due het 30 days from completion of Optech Ballot Layout
. , (submission fo printer)
Second Payment - o - $175,000.00 Due net 30 days from completion of Pre-Logic and -
, Accuracy testing of voting equipment.
Final Payment $147,400.00 Due net 30 days after the cerfification of the election
Total $497,400.00




Appendix G

Support and Maintenance Services

L PROJECT MANAGEMENT

During the term of the Agreement, Contractor shall assign a project manager
responsible for ensuring timely delivery of all deliverables and services required under
- this Agreement (the "Project Manager") and a project support team to provide all
maintenance and support services required by this Agreement.

Starting 14 weeks before each Election Day and continuing until seven calendar days
before Election Day, the Project Manager shall be on-site (at the Department's main
office in San Francisco City Hall) or available by cell phone or pager, Monday through
Friday during the Department’s regular business hours, to answer questions or respond to
problems or concerns regarding election preparations. Starting 8-weeks before each
Election Day and continuing until production of Statement of Vote if the Project Manager
receives a page or telephone call from the Department requesting the Project Manager's
presence on-site, the Project Manager shall make a good faith effort to immediately travel
to the site to address any problems or concerns identified by the Department. If the :
Project Manager and the Department agree that an alternative staff member may respond
to the Department’s request, then such staff member may attend in lieu of the Project
Manager. '

Starting seven calendar days before Election Day and continuing until completion of
the Statement of Vote, the Project Manager shall be on-site or available by cell phone or
pager 24 hours a day to answer questions or respond to problems or concerns regarding
the voting and tabulation Hardware and Software, the aggregation or tabulation of voting .
data, the canvass, audit data or reporting of election results. '

I. PROJECT COMMUNICATION

During the term of the Agreement, the Project Manager shall meet with the .
Department at least once in advance of each election to plan requirements and activities
for the next election ("pre-election planning"), and at least once following each election
for election debriefing ("post-election debriefing"). . '

The pre-election planning meeting shall occur at the Department no later than 90 _
days before the Election Day (E-90), and shall include but be not limited to discussions of
an election timeline, assignment of tasks, ballot and ballot image design, staff and poll
worker training, Logic and Accuracy testing, preparation and number of DRE units
needed for early voting, delivery and retrieval of polling place equipment, and procedures
for processing outstacked ballots and write-in votes. For purposes of this Agreement, the
term "E-Day" shall mean Election Day, the term "E-X" shall mean "X" days before
Election Day, and the term "E+X" shall mean "X" days after Election Day.

. The post-election debriefing shall occur at the Department no later than E+45 ,
and shall include, but not be limited to, discussions of any malfunctions, defects or
problems discovered in the System or any of its components during the course of the
election or the canvass, and the written report of election day support operations and
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problem resolution that Contractor must deliver to the Department no later than E+38
(see Section VI(F) of this Appendix).

The Department shall set the meeting date and time for each pre-election planning
and post-election debriefing meeting after exercising a reasonable effort to consult with
Contractor on the meeting date.

In addition to the pre-election planning meeting and post-election debriefing
meeting, during the period starting E-50 and ending E+45, the Project Manager shall be
available for other meetings at the Department's request. The Department shall set the
meeting date and time for each meeting, after exercising a reasonable effort to consult
with Contractor on the meeting date.

m. INSTALLATION, INTEGRATION & ACCEPTANCE TESTING

Contractor shall be responsible for installation and integration of the System and
all System components, and all acceptance testing of the System and its components.
Acceptance testing shall include, but not be limited to end-to-end testing and logic and
accuracy testing. '

Following delivery, installation and integration of the System by Contractor,
Contractor shall conduct thorough and comprehensive acceptance testing of the System.
This testing shall include, but not be limited to, testing of all hardware (including
firmware) and software components of the System to evaluate the functionality and
capabilities of each component to manage a high volume of varied election data.
Contractor shall provide and prepare all materials and devices, including but not limited
to test ballots, for acceptance testing. The Acceptance Test Plan is attached to this
Agreement as Appendix A. '

Contractor shall install, integrate and test the System at a date, time and location
designated by the Department, in accordance with Appendix B of this agreement
(Implementation Plan). The Department, in its sole discretion, may observe these
activities. Contractor shall provide documentation to the Department, in a format
approved in advance by the Department, of this acceptance testing.

Installation, integration and acceptance testing shall be performed in accordance
with Appendix B of this Agreement (Implementation Plan). In addition to and in
conjunction with the services described above concerning installation, integration and
acceptance testing, Contractor shall: ‘

» Verify that the System and each of its components are approved, and certified for
use, by a federal Independent Testing Authority and the California Secretary of
State. -

» Verify proper installation of the System and each of its components.

= Verify that there is full integration of the System including but not limited to
integration of all network components and integration with City equipment and
systems. '

®» Verify that the System and each of its components are operating according to the
Agreement and System specifications.

» Certify the tesults of acceptance testing, in a format acceptable for transmission to
the Secretary of State.

Contractor shall verify each of these items in writing to the Department no later
than 14 days after completion of acceptance testing.
' : Page 2 of 17
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During installation, integration and acceptance testing period if the Project
Manager receives a page or telephone call from the Department requesting the Project
Manager's presence on-site, the Project Manager shall make a good faith effort to
immediately travel to the site to address any problems or concerns identified by the
Department. If the Project Manager and the Department agree that an alternative staff
member may respond to the Department s request, then such staff member may attend in
lieu of the Project Manager.

IV. SYSTEM DOCUMENTATION . S
Contractor shall develop and document the following:

»  Hardware design specifications that include performance and design
standards and compatibility requirements, equipment interface

* - requirements, and a description of the System operating environment and
" configurations. : _ :

e System Software design specifications that include speciﬁcations for the
System's operating environment and interface between Hardware

- —components, System Software components and operator/user functions,
and software test and verification specifications.

In addition, Contractor shall develop and document the following for a non-
technical reader

e A System operations manual that describes the Hardware and System
Software components, operational features and procedures for invoking
them, and the support resources requxred for System operation.

*» System maintenance procedures to trouble-shoot malfunctions for fault

~ - detection, fault isolation, Hardware or System alignment or adjustment,
and removal and replacement of failed components. This must include
proper calibration procedures for DRE equipment.

‘e Procedures for sensitivity testing of optical scan devieés.

e Equipment set-up for the System, including but not limited to central
processing and network components used to count, record and tabulate
votes or aggregate or transmit voting data.

¢ Procedures for ballot, ballot image and audio ballot design.

e Procedures for election coding including, but not limited to, coding for
ranked-choice contests, including ranked-choice contests with a smole
candidate and the p0531b1hty of one or multiple qualified write-in
candidates.

e Procedures for preparing an election-specific database.

» Procedures for comprehensive logic and accuracy testing to be conducted
in advance of each election..

 Equipment delivery, set-up and retrieval procedures and logistics for
equipment and devices used at the polling place.

e Absentee and early voting procedures and logistics.

. Polling place procedures and logistics, including but not limited to
initialization of all polling place equipment, equipment operation, routine
trouble—shootmb by poll workers, and closing of the polis.
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¢ Auxiliary (emergency) voting procedures and logistics, for use in the
event of a System failure.

e Provisional voting procedures and logisties.
e Write-in voting procedures and logistics.
e Election Day troubleshooting procedures.

e Procedures and logistics for aggregation and repomno of votmg data at the
polling place.

e Procedures and logistics for the transfer or transmission of voting data
from the polling place or transmission center to the Department's central
processing network.,

-~ o Procedires and features to ensure that all admlmstra’uve and voting data is
protected against unauthorized access or corruption, from initial codmg of
an election to the final certification of election results, including, but not
limited to features that secure and protect the integrity of data during
transmission and that confirm or validate the data following transmission.

e Procedures and logistics for the aggregation of voting data in Department's
Central Processing Network, including data concerning absentee ballots,
. precinct ballots, provisional ballots, remake ballots and write-in voting.

» Procedures and logistics for aggregating ranked-choice voting data,
interpreting that data according to the San Francisco Charter, and
conducting the run-off tabulation, as needed, for ranked-cheice contests at

" the precinct, district, and Clty\mde level. These procedures shall include
procedures for resolvmg tie votes at any stage durlng the run-off
tabulation process.

e Procedures for conducting a 1% manual tally as required by law after each
election, including but not limited to: procedures for using the voter-
verified paper trail to conduct this tally; and procedures for tallying
ranked-choice voting data.

e Procedures necessary to complete the official canvass of votes and report
voting data, audit data and election results as required by law or this
Agreement after each election.

o Procedures for conducting a recount, including but not limited to
procedures for using the voter-verified paper trail to conduct the recount.

¢ Procedures for manual processing and reporting of voting data, including
but not limited to ranked-choice voting data, for use in the event of a
System failure.

e Storage, repair and maintenance requirements and procedures for the
System. -

Contractor shall deliver to the Department the materials described above in
accordance with Section 6 of this Agreement and Appendix B (Implementa’aon Plan). If
a delivery date for any of the documents listed above is not specified in Section 6 or
Appendix B such document shall be delivered not later than one week before the
commencement of early voting, unless otherwise agreed to in writing by Contractor and
the Department by amendment to the baseline implementation plan.
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V.  TRAINING
A. DEPARTMENT ORIENTATION

In advance of the November 2007 Election and the June 2008 Election the
Contractor shall provide to the Department's staff a comprehensive orientation
concerning the System. This orientation shall include, but not be limited to: an overview
of the System and all Hardware and System Software components; equipment set-up;
System operation; election production, including but not limited to ballot design, election
coding, logic and accuracy test design and procedures, and production of the Official
Statement of Votes; staging equipment for delivery to and retrieval from the polling
place; routine maintenance; and trouble-shooting. The orientation shall include a
demonstration of all polling place and central processing equipment. The Department
may choose to forego the June 2008 orientation.

The Department shall, in its sole diéérefi(;h,'id-entiﬁ' Department staff for this
orientation and specify the time and location for this orientation, per mutually agreed
upon baseline implementation plan. :

In addition to the Department staff orientation, in advance of each election,
Contractor shall provide the following training:

"B. T POLL WORKER TRAINING, TRAINING OF ELECTION DAY
FIELD SUPPORT PERSONNEL e .

In advance of the November 2007 and June 2008 elections, Contractor shall
conduct the following training sessions (unless otherwise identified in the text
descriptions below): '

# of

P_roductfltem : Sessins

Orientation Training _ |System Component Orientation PowerPoint 1 2 30
Edge®, VVPAT, Card T . : "

Activator = Acceptance Test Training Yes 1 1 1 10
Operations and General Maintenance Yes 1 1 4

‘IPre-election Logic and Accuracy Testing Y88 e 1 1 10

Insight®/400C Operations and General Maintenance Yes 3 1 1l 4
Pre-election Logic and Accurac T_‘estin Yes 1 1 10

WinEDS/BPS  WInEDS|-Tally and PreLAT . |  Yes 2 |1 3
WiInEDS 1l & BPS — Electicn Management
and Ballot Layout Yes 8 1 3

TRERSE TR
T 2O e A AR R R AT
Remote Tally & Precinct Transmiss

e B 1

Train the Trainer

Field Technician Election Day Field Technician Training Yes : 1 2/Day | 30
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The Contractor will first provide a System Implementation Orientation and
Transition seminar for all City Election Department staff. Edge® (and ancillary
Edge® equipment), Insight® /400C, WinEDS/BPS, Remote Tally/Transmission
and Pollworker training will be provided for a number of staff mutually agreed
upon by the City and Sequoia. Recommended number of staff for most effective
training is indicated in the table above. Training will include materials and guides
(manuals) for the various systems. Training will be conducted as outlined above:

General course descriptions follow. For each course, a test will be administered
o measure basic competency.

Acceptance Testing Training - This course reviews the step-by step procedures.
for all facets of acceptance testing the voting system including the Edge®, Card
Activator, VeriVote, and Insight® to include performing a physical inspection of
each and an overall system testing incorporating all aspects of each of the
compoenents of the voting system. The overall system acceptance testing training
will include training on remote transmission.

Edge® Operations and General Maintenance - Course participants will develop a
working knowledge of the operation and function of the Edge® and VeriVote,
Hands-on training will include the system operating modes, election setup
procedures and basic troubleshooting skills. At the end of this course, each
participant will have the skills necessary to maintain and prepare the Edge® for
an election. This course will be provided for department staff who will be
working directly with the operations and maintenance of the Edge®. Sequoia will
also assist the City with their training of temporary personnel in the operations
“and general maintenance of the Edges®. (One Time — TBD).

Edge®, VeriVote and Card Activator Pre-Election Logic and Accuracy Testing—
Course participants will learn recommended logistics for setting up the work area
and personnel assignments for preparing and staging Edge® machines, VeriVotes
and Card Activators for the election. Hands-on training will also be given in the
step-by-step process for conducting pre-election logic and accuracy testing.

Edge® Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Edge®. Hands-on training will include
diagnostics and repair of standard components. At the end of this course, each
participant will receive a technician level certification. (One Time —~ TBD)

Insight®/400C Operations and General Maintenance - Course participants will
learn how to process ballots through the Insight® and 400C, learn tips for general
user maintenance of the machine, and troubleshooting techniques. At the end of
this course, each participant will have the skills necessary to maintain and prepare
the Insight® and 400C for an election. {One-Time — TBD).
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Insight®/400C Pre-Election Logic and Accuracy Testing — Course participants

will receive hands-on training for preparing the Insights® and 400C for the
election. Hands-on training will be given in the step-by-step process for
conducting pre-election logic and accuracy testing.

 Insight® Technician Training — Course participants will develop a working

knowledge of the technical aspects of the Insight®. Hands-on training will
include diagnostics and repair of standard components. At the end of this course,
each participant will receive a technician level certification. (One Time — TBD).

WinEDS I Tally and Pre-LAT - Course perticipants will learn how 1o use
WinEDS to effectively support and complete tally procedures for an election.
The trammg will include cartridge creatlon and processmg, precmct transmission

pamc:]pant ‘Vlll have the understanding and skills necessary fo execute election
night tally procedures.

 WinEDSTI Electlon Management and Ballot Layout - Course participants wiil

learn how to use WinEDS components to generate elections. Hands-on training
includes modifying profile data, generating ballot headers, ballot styles and
layouts and creating an election. At the end of this course, each participant will
have the skills necessary to define an election. (One Time — TBD).

Pollworker Train the Trainer - Course participants will learn how to effectively

*.present and facilitate pollworker training sessions, including Edge® and Insight®

voting unit setup, Card Activator setup, processing votes, closing polls, precinct
transmission on Card Activator, voting unit disassembly, and troubleshooting.

Field Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Edge®, Insight® and Card Activator.
Hands-on training will include polling place procedures, assembly/disassembly of
voting units and troubleshooting. : :

The Department shall, in its sole discretion, identify Department staff for this

training and specify the time and location for this training.

‘Upon the Department’s request, Contractor shall provide additional orientation

and training under the terms and at the rates specified in Appendix ¥ (Payment
Schedule)

VL

ELECTIONS PREPARATION AND GPERATIONS
During the term of the Agreement, Contractor shall be responsible for elections

preparation and operations as described below, and in accordance with Appendix B of
this Agreement (Implementation Plan). S

Appendix G Support and Maintenance Serviess

A.  BALLOT AND BALLOT IMAGE DESIGN
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Contractor shall design all ballots, ballot images and audio ballots. Contractor
shall produce camera-ready materials necessary for the printing of ballot cards and
sample ballots. The ballot will be a single trilingual ballot (English, Chinese and
Spanish), or two bilingual ballots (English/Chinese and English/Spanish). It shall be at
the Department's sole discretion whether to have a single trilingual or two bilingual

- ballots for any election. :

Contractor shall provide all election definition coding for early, absentee and in-
precinct ballot styles, including direct recording electronic provisional ballots.

Ballot design shall comply with all applicable laws. In addition, Contractor shall
design and lay out ballot cards to avoid possible voting-position alignment problems --
such as those associated with "bleed through" of ballot marks from the opposite side of
the ballot card, and with score marks that indicate where to fold absentee ballots -- that
could cause the System to misinterpret ballot marks on the opposite side of the ballot card
or score marks as votes. - .

 Ballot design shall be subject to the Department's advance review and approval.
Upon design of ballot cards, Contractor shall provide the Department with samples of
what the final printed ballot cards will lock like. The sample cards shall be printed on
both sides, if applicable, and shall indicate score marks or fold marks for absentee ballots.
‘The sample cards shall be actual size. The Department may reject Contractor’s proposed
ballot design if the Department determines, in its sole discretion, that the design may
create voting-position alignment problems that could cause the System to misinterpret
ballot marks on the opposite side of the ballot card or score marks as votes. Contractor
shall modify the ballot design as directed by the Department. :

Upon design of audio ballots, Contractor shall provide the Department with
samples of the final recorded ballots that will enable the Department to assess the design,
including but not limited to ballot content and clarity of speech and sound. The
Department may reject Contractor’s proposed audio ballots if the Department determines,
in its sole discretion, that the content or quality of speech or sound is inadequate within
the technical limitations of the System. Contractor shall modify the design of audio -
ballots as directed by the Department within the technical limitations of the System.

No changes may be made to the design of a ballot, ballot image or audio ballot
that has been approved by the Department without the advance approval of the
Department. '

Upon delivery of ballot cards, including test ballots, Contractor shall verify that
the ballot cards will be read accurately by the central-processing and polling place-based
optical scan equipment. Translation for ballots including audio will be provided by the
Department. :

B. CUSTOMIZATION FOR EACH ELECTION

Contractor shall prepare an election-specific database for each election during the
term of the Agreement, and design and perform all election coding. Coding for ranked-
choice contests may involve ranked-choice contests with a single candidate, and a single
candidate with the possibility of one or more qualified write-in candidates. Contractor
shall design, produce and prepare all firmware and software needed to customize the
System and its components for the election.

C. RECALIBRATION OF EQUIPMENT
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In addition to routine maintenance of the System and its components, prior to
each election Contractor shall:

e recalibrate all vote-counting and vote-recording equipment to the same
standard

e provide documentation to the Department, in a format approved in
advance by the Department, of all recalibration and any malfunctions,
defects or problems discovered in the System or any of its components
during the course of recalibration.

‘D. LOGIC AND ACCURACY TESTING

* Prior to each election, Contractor shall be responsible for “Logic and Accuracy”
(“L&A”) testing of the System. L&A testing shall verify the proper functioning and
accuracy, of all Hardware and System Software used for each specific election,. 1nc1udmg
hardware and software used for early and absentee voting and polling place voting,
transmission, aggregation and reporting of results, and countmg and tabulation of votes,
including but not limited to counting and tabulation of ranked-choice ballots. L&A
testing shall verify that the System properly identifies and responds to each possible voter
error that could occur in the election for which the test is conducted.

Unless otherwise agreed upon at the pre-election planning meeting (see Section I
of this Appendix), Contractor shall design the L&A test plans and scripts for each
election, which shall conform to apphcclble laws and California Secretary of State
guidelines. - The test plans and scripts shall include every contest, ballot style and party
affiliation (if applicable) for the election for which the testing is conducted. The test
plans and scripts shall include every kind of ballot marking and error condition as is
reasonably possible to include, including but not limited to undervoted, overvoted, blank
and exhausted ballots. '

Contractor's L&A test plans and scripts shall be subject to advance review and
approval by the Department and the Department's independent Logic and Accuracy
Board (collectively "the Department"). The Department may reject Contractor’s
proposed. L&A test plan if it determines, in its sole discretion, that the plan is not
. sufficient to simulate an actual San Franc1sco election or is not otherwise sufficient to
verify the proper functioning and accuracy of the Hardware and System Software used
~ for the specific election. Contractor shall modify L&A test plans as directed by the |
Department. The Department shall decide, in its sole discretion, the volume and nature
of test data to be used in L&A testing.

In the alternative, the Department may, in its sole discretion, design the L&A test
plans and scripts to be used for each election. If exercising this option, the Department
shall inform Contractor no later than the pre-election planmng meeting. The L&A scripts
will be mutually agreed to by the project managers.

. Contractor shall provide all equipment, programming, materials and staff
‘necessary to accomplish all aspects of the L& A testing, including but not limited to
marking of test ballots. The Department may, in its sole discretion, review and approve
Contractor’s L&A practices, procedures and materials. Contractor shall modify L&A
practices and procedures as directed by the Department.

Contractor shall conduct the L&A testing, and the Department may, at its sole
discretion, observe and review results of the testing.

L&A testing shall include the marking of test ballots (for optical scan equipment)
or other testing devices (for direct recording electronic equipment) with predetermined
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totals for each contest, including ranked-choice contests, for each ballot type. The test
shall include ballots marked with as many different error conditions as reasonably
possible, including but not limited to undervoted, overvoted, blank and exhausted ballots.
The test results shall be transmitted to the Department's Central Processing Network and
stored by precinct. Contractor shall conduct the run-off tabulation if necessary to
determine a winner in any ranked-choice contest. Contractor shall proofread and verify -
the results by comparing the results with the predetermined totals. Contractor shall report
the results in writing to the Department, including information about any errors or
problems detected during the testing, and steps taken to correct such errors or problems.

L&A testing shall include testing of all optical scan ballot counters and printers,
all DRE voting devices and printers, all hardware, software or other devices used to
aggregate voting data at the polling place and at the Department's Central Processing
Network Center, and all remote transmission and vote counting and tabulating equipment
that will be used in the election for which the testing is conducted. The transmission
equipment must be tested to verify data gathering methodologies, Central Processing
Network software, results display, transmission of reports to the Secretary of State and
preparation and distribution of cumulative reports. In addition to testing every System
component used on Election Day, the testing shall include all back-up components that
may be used on Election Day. Testing of direct-recording electronic DRE voting devices
shall include testing of the audio features, the voter-verified paper trail and the universal
port.

. In addition to and in conjunction with the L&A testing services described above,
L&A testing shall include: =+~ ,

e Initialization of all polling place equipment to simulate opening the polls.
e Initialization of the optical scan equipment used to count absentee ballots.
e Counting test ballots, including precinct, absentee and provisional ballots.
e Simulating closing of the polls. '

e Aggregating voting data from a polling place, while preserving the original
voting data from each (optical scan) ballot counter and each (direct recording
electronic) DRE voting device, and printing the precinct vote totals. '

e Transmitting polling place data to the Department's Central Processing
Network.

o Aggregating precinct and absentee voting data to produce District and
-Citywide vote totals. -

e Conducting the run-off tabulation if the election includes a ranked-choice
contest and if the run-off tabulation is necessary to determine a winner.

e Production of audit data reports as required by law.

e Aggregation of voting data concerning absentee ballots returned at the
' precinct, provisional ballots, remake ballots and write-in votes. This data
shall be stored by precinct.

‘e Preparation of voting data reports and other reports of election results as
requested by the Department, including printing the Official Statement of
Vaotes.

In addition to and in conjunction with the L&A testing services described above,
L&A testing shall also include a System Mock Election, including testing of all
- equipment used in transmitting results from remote locations, 400Cs, ballot tabulation
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functions, results accumulation and RCV functionality for each election contest. The _
workstations and/or laptops and ancillary equipment to support the remote tally locations
will be provided by the Department.

Contractor shall complete L&A testing no later than 10 days prior to the election
for which it is conducted. :

E. DELIVERY, INSTALLATION, SET-UP AND RETRIEVAL OF
EQUIPMENT ' :

For each election, the Department shall assist the Contractor in delivery,
installation, set up and retrieval from polling sites, including early voting sites, all polling
place equipment (including System hardware as well as non-System equipment such as
booths, tables and chairs owned by the Department), ancillary devices and supplies
according to the Department's timetables and instructions. Contractor shall ensure that all
System equipment is fully prepared to be initialized. The Department shall provide the”
schedule and route assignments for equipment delivery and retrieval, and shall handle all
communications with polling place owners. ST

The Department will work with the Contractor to document that the correct
System equipment was delivered, installed, set up and prepared for voting in each polling
place. SRR : e

F. ELECTION DAY SUPPORT

In addition to the Project Manager, Contractor shall provide sufficient,
experienced technical support personnel on Election Day to troubleshoot and repair the
System and its components.

In addition to the Project Manager, the Election Day personnel shall include:

e at least 33 persons (three per District for 11 Districts) to troubleshoot and
make repairs at the polling place level;

» at least two persons at the Department's Election Center (located at City Hall
- or other location designated by the Department) to respond to calls from.
polling places regarding voting equipment malfunctions, and assign staff and
resources to resolve any issues relating to malfunctioning of polling place
equipment; '

s at least two high-level technical specialists on-site at a location to be specified
by the Department to repair malfunctioning polling place voting equipment;

» at Jeast four persons at the Department's Central Processing Network center
(located at City Hall or other location designated by the Department) to
troubleshoot Hardware and Software problems and make repairs at the central
processing level during the tabulation of votes.

Contractor shall be responsible for providing transportation and communication
devices, as needed, for its Election Day personnel.

Contractor shall be responsible for all trouble shooting and responding to and
resolving all problems concerning the System, according to the priority protocols
specified in the Agreement.

Following each election, Contractor shall provide to the Department, in a format
approved in advance by the Department, a written report of election day support
operations and problem resolution. Contractor shall deliver this report no later than
E+38.

G. | BALLOT PROCESSING AND CANVASS SUPPORT
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Contractor shall process absentee ballots beginning at the earliest E-7 and
continuing until the completion of the canvass.

Contractor shall upload voting data from devices used to record voting data at the
polling place, and verify all precinct results, write-in ballot totals and activity audit logs.
Contractor shall process all provisional and absentee ballots submitted at polling places
and all error ballots. .

" Contractor shall develop and document canvass procedures for the System that
meet all applicable legal requirements. These procedures shall include, but not be limited
to, procedures for processing and tabulating write-in votes and provisional direct
recording electronic ballots.

Contractor shall assist the Department's staff in resolving discrepancies identified
dunng the canvass, and preparing and issuing voting data reports and the Statement of
Vote. These reports may include, but are not limited to: tally reports of each batch of .
absentee ballots that are processed that sort the absentee ballots by precinct; tally reports
for each precinct; Election Day results for each precinct; Election Day results for each
(optical scan) ballot counter and each (direct recording electronic) DRE voting device;
precinct-specific reports of ranked-choice voting data, including the resuits of the run-off
tabulation at the precinct level; and reports of prov151onal voting for each (dlrect
recording electronic) DRE voting device.

Contractor shall track and log all memory devices used to record voting data at
pollmg places, and verify their return from polling places. .

H. SECURE STORAGE AND STAGING AREA

Contractor shall provide secure storage facilities (including utilities) and services
for all polling place equipment (including System hardware as well as non-System
equipment such as booths, tables and chairs owned by the Department), at a facility that
includes enough space and infrastructure to conduct L&A testing and stage the equipment
for delivery and return. The facility shall have a loading dock, desk space for five
Department staff, telephone lines to support at least five computers and five telephones
and restroom facilities. The Department would prefer that the facility be located in San _
Francisco and accessible by public transportation.

The Department shall have access to the facility and to the polling place
equipment stored at the facility at any time without charge. Contractor shall assist the
Department to inventory this equipment in advance and followmn each election.

L REPORTING AND PRESERVATION OF ELECTION RESULTS

Contractor shall produce all reports of voting data and election results as required
by law or this Agreement, including but not limited to absentee voting results, Election
Day results, neighborhood results and the Official Statement of Votes.

Contractor shall produce documentation for each ranked-choice contest that
includes the tabulation at each stage of the run-off tabulation process in which one or
more candidates are eliminated and votes are redistributed. This document shall clearly
indicate the redistribution of votes at each stage of the run-off tabulation process.

Contractor shall produce all audit data records and all documentation necessary
for an audit trail as required by law or this Agreement.
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Contractor shall export all election data and audit data in a format that can be
uploaded into a Department database and to other media as requested by the Department,
for use by the Department on Election Night and thereafter.

VII. SYSTEM SUPPORT

During the term of the Agreement, Contractor shall be responsible for providing
general support for the System, and shall supply all devices and materials reqmred to
operate, support and maintain the System.

At least once every two years during the term of the Agreement, Contractor shall
assist the Department in inspecting the System and its components to determine accuracy,
and in certifying the results of the inspection to the Secretary of State under California
Elections Code section 19220. The Department shall set the date and time for inspection
after exercising a reasonable effort to consult with Contractor on the inspection date.
When possible, these inspections will be conducted simultaneously with L&A testing.

VIII. TROUBLESHOOTING AND RESPONDING TO PROBLEMS

During the term of the Agreement, Contractor shall be responsible for all trouble
shooting and respondmo to and resolving all problems concerning the System, according
to the priority protocols specified in the Agreement

Contractor shall promptly respond to each problem, propose a solution, and
document both the problem, proposed solution and actual solution in writing to the
Department in a format approved in advance by the Department.

"Contractor shall track and maintain a written history, in a format approved in
advance by the Department, of System components that malfunction or exhibit problems,
the action taken to reésolve the malfunction or problem, and the identity of the person or
persons who service or repair the component. Contractor shall provide this history to the
Department on request. .

IX. MAINTENANCE, QUALITY CONTROL

During the term of the Agreement, Contractor shall be responsible for
maintenance of the System, which shall be performed on-site. Contractor shall provide
the personnel, equipment and material, including spare or repair parts, required to
perform on-site maintenance of the System and its components. Maintenance shall
include, but not be limited to, the repair or replacement of any failed Hardware, device or
other System component. At the beginning of each calendar year.of the term of this
Agreement, Contractor shall provide the Department with a maintenance plan and
timetable for routine maintenance.

Contractor shall inform the Department of the date, time and location of all
maintenance services, and the Department, in its sole discretion, may observe these
activities. Contractor shall provide documentation to the Department, in a format
approved by the Department, of all maintenance and any malfunctions, defects or
problems discovered in the System or any of its components during System maintenance.

Contractor shall maintain a quality control system, covering all aspects of design,
fabrication, testing, delivery, calibration and support of the System, including any
modifications made thereto. This quality control system shall include documentation of
all inspections and tests performed on the System and its components, and any System
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modifications. Contractor shall provide this documentation to the Department on request,
in a format approved by the Department.

X. UPGRADES AND MODIFICATIONS

During the term of the Agreement, Contractor shall provide all Software
Upgrades. All Software Upgrades are to receive prior approval from the Department.

- XI. VOTEREDUCATION AND OUTREACH

Contractor shall develop and document a Voter Education and Qutreach Plan,
including a calendar of outreach events, and shall include members of the disabled
community and language minority groups in the process of developing the Plan and
calendar. Contractor shall deliver the Plan to the Department for review and approval,
make any changes requested by the Department, and deliver-the ﬁnal materials in

-accordance with Appendix B (Implementation Plan).

Contractor shall design and document the voter educaﬁon and outreach materials

"described below. Contractor shall deliver these materials to the Department for review
and approval, make any changes requested by the Department, and deliver the finalized
materials in accordance with Appendix B (Implementation Plan). Contractor shall
deliver a hard copy and an electronic copy of each of the finalized materials. The
Department shall own these materials, and shall have the right to-modify, translate and
reproduce these materials at its sole discretion. Contractor will provide one camera-ready
copy in English of the following materials. The Department will be responsible for
translation services. Upon completion of the translation services by the Department; the

. Contractor will provide camera-ready copies of Spanish and Chinese, respectively.

FEBRUARY 2008 ELECTION

Instructional Video and Clips to be used for PSA’s: Script, Development, Production
(English Only)

Mailing Postcard: Camera Ready Copy

How to Vote Brochure: Camera Ready Copy-

Edge Panel Insert: Camera Ready Copy

Media Outreach Plan

Community Based Qutreach Plan

PowerPoint Presentation (1)

Demonstration RCV Ballot (DRE & Optech) (Camera-Ready)

JUNE 2008 ELECTION

Instructional Video and Clips to be used for PSA’s: Script, Development, Production
(English Only)

Postcard Mailer: Camera Ready Copy

How to Vote Brochure: Camera Ready Copy

Edge Panel Insert: Camera Ready Copy

Media Outreach Plan

Community Based Outreach Plan

PowerPoint Presentation (1)

Demonstration Ballot (DRE & Optech) (Camera-Ready)
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Following the first election during the term of the Agreement, Contractor shall
work with the Department to evaluate the effectiveness of the Voter Education and
Outreach Plan and materials, and shall refine the Plan and materials for the June 2008
Election. :

A. Outreach Events Featuring Demonstrations of the System

-Contractor shall assist the Department in conducting neighborhood-based
demonstrations of the System. The Department will conduct at least two demonstrations
in each of the eleven supervisorial districts in San Francisco, at dates, times and locations
specified by the Department. Contractor shall work with the Department to schedule,
locate, publicize and staff community-based outreach events featuring demonstrations of
the System. - '

Contractor shall recruit poll workers and others to participate in these community-
based outreach events and demonstrations, through telephone calls, special mailers, press
releases, public service announcements and media reports. Contractor recruitment of
pollworkers and participants shall include members of San Francisco's minority language
communities, disabled community and senior citizen community. Contractor shall train
these pollworkers and participants on operation and troubleshooting of the System.

Contractor shall arrange for live media coverage of these events, and shall
administer voter surveys at these events (see subsection (I), below).

Contractor shall be responsible for delivery, set-up and retrieval of System
components for all outreach events. Contractor shall assist the Department in conducting
two demonstrations in each of the eleven supervisorial districts in San Francisco. Upon
completion of this support requirement for November 2007 and June 2008 Elections,
Contractor shall provide telephone support for all outreach events and demonstrations.

B. Voter Surveys

Contractor shall work with the Department to develop a survey for use during
outreach events and demonstrations, and shall provide the staff needed to compile and
process the survey results on a daily basis. Contractor, in consultation with the
Department, shall use the survey results to fine-tune its training procedures and materials.

XII. MEDIA QUTREACH

Contractor shall provide a media relations team (the "Team") to assist the
Department during implementation of the System and throughout the term of the
Agreement. The Team shall be available by telephone 24 hours per day, seven days per
week. The Team shall make available to the Department a portfolio of media and public
relations materials that can be tailored for use by the Department at the Department's sole
discretion. ' ' ‘

The Team shall develop and document a media outreach plan (the "Plan") and
deliver the Plan to the Department for review and approval, make any changes requested
by the Department, and deliver the final Plan in accordance with Appendix B
(Implementation Plan). The Plan shall include outreach to all local media, including
ethnic media. The Plan shall identify: venues for outreach events and demonstrations;
print media (dailies and weeklies); radio talk shows; live remote broadcasts; television
news programs; multilingual language print and broadcast media; public service
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broadeast channels; military publications; and niche media (includin-g‘senior citizen and
family publications). ‘

The Team shall participate in implementation of the Plan by [to be determined
during Planning Meetings]. '

The Team shall design, document and produce the media outreach materials
described below and deliver these materials to the Department for review and approval,
make any changes requested by the Department, and deliver the finalized materials in
accordance with Appendix B (Implementation Plan):

[Deliverables to be determined during Planning Meetings.]

A. Multilingnal instructional materials on use of the System
B. Press releases

C. Press packets and media guides

Contractor shall deliver a hard copy and an electronic copy of each of the
finalized materials. The Department shall own these materials, and shall have the right to
modify, translate and reproduce these materials at its sole discretion. These materials
'may include instructions on how to use the System in general and information regarding
specific elections. ' :

- Inaddition to the media outreach materials described above, the Department may
use or create images of the System and its components, including but not limited to
polling place equipment, ballot cards, ballot images and screen presentations displayed
on direct recording electronic devices, for voter education and outreach and media
outreach. The Department shall own these materials, and shall have the right to use and
reproduce these materials at its sole discretion,

Following the first election during the term of the Agreement, Contractor shall
work with the Department to evaluate the effectiveness of the Plan and materials, and
shall refine the Plan and materials for the June 2008 Election.

' XIIL. CONTINGENCY PLANNING

Contractor shall obtain all necessary Federal and State certifications and
approvals for the System, so that the System is fully certified, approved and tested in time
to be implemented for any election conducted on or after January 1, 2008. Contractor
shall deliver to the Department the certified and approved System, and shall complete all
required off-site testing and on-site acceptance testing according to Appendix B
(Implementation Plan). Time is of the essence with respect to these deadlines.

Contractor shall develop and document a contingency plan for non-RCV
elections, including primaries, and a contingency plan for RCV elections (separately and
collectively "The Contingency Plan") that shall include, but not be limited to manual
processing and/or tabulation of ballots. Contractor shall be responsible for conducting all
manual processing, including but not limited to providing and training the staff necessary
to manually process the ballots. Contractor shall be responsible for all expenses
associated with manual processing, including but not limited to the expense of staging
and securing the ballots during processing. In the event that Contractor fails to secure all
required approvals for use of the System, in the event that the System is fully or partially
approved but malfunctions and cannot be made operable on Election Day, or the final
Open Code Review Report, required under Section 5.A.9, reports any material security
deficiencies in the Source Code, or any malicious code which would affect the operation
~ of the Software and the Contractor is unable to resolve the problem and complete the
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certification process prior to the next election, Contractor shall implement the
Contingency Plan

Contractor shall provide the Contingency Plan to the Department for review and
approval, make any changes requested by the Department, and deliver the final, approved
plans in accordance with Appendix B (Implementation Plan). .
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APPENDIXH

KNOW ALL MEN BY THESE PRESENTS, that WHEREAS, the City and County of San
Francisco, State of Californie, has awarded to: :

hereinafter designated as the "Principal”, a contract, dated, , for the
City and County of San Francisco’s Office of Contract Administration for a new voting system
and certain related services (the "Contract™). .

WHEREAS, said Principal is required under the terms of said Contract to fumish a bond forthe =
faithful performance of said Contract (the "Bond"); _ . o

NOW, THEREFORE, we the Principal and , as Surety, are
firmly bound unto the City and County of San' Francisco ("City") in the penal sum of

Dollars ($ ) lawful money of the United
States for the payment of which sum well and truly to be made, we bind ourselves, our heirs,
executors, administrators, successors and assigns, jointly and severally firmly by these presents

for a performance bond. The conditions of this obligation is such that if the said Principal does
wel and faithfully performs all the conditions and covenants of said Contract, according to the

true intent and meaning thereof, upon its part to be kept and performed, then the above obligation
is to be null and void, otherwise to remain in full force and effect. )

THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above bounden Principal,
its heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by,
and well and truly keep and perform the covenants, conditions and agreements in the said
Contract, including the provisions for liquidated damages in the said Contract, any changes,
additions or alterations thereof made as therein provided, on its part, to be kept and performed at
the time and in the manner therein specified, and in all respects according to their true intent and
meaning, and shall indemnify and save harmless the City and County of San Francisco, its
officers and agents, as therein stipulated, then this obligation shall become null and void;
otherwise it shall be and remain in full force and effect.’ : :

And the said Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition to the terms of the contract or to the work to be performed thereunder
or the specifications accompanying the same and no inadvertent overpayment of progress
payments shall in any way affect its obligations on this Bond, and it doés hereby waive notice of
any such change, extension of time, alteration or addition to the terms of the Contract or to the
work or to the specifications or of any inadvertent overpayment of progress payments.
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DEPARTMENT OF ELECTIONS
City and County of San Francisco
www.sfelections.otrg

John Arntz

Director

Memorandum

To:  Angela Calvillo, Clerk of the Board of Supervisors
From: John Arntz, Directo
Date: August 2,2013

RE: Resolution to Extend Contract with Voting System Vendor for Three Years ':

[ am submitting the attached resolution approving a third amendment of the contract between the
City and Dominion Voting Systems for the Board of Supervisors’ consideration. This amendment
allows for the extension of the contract for three additional years through December 10, 2016 and
for an amount not to exceed $2,264,800.

Included in this packet are two copies of the following items:

1. The resolution
2. The original contract
3. Two previous amendments to the original contract

Additionally, I will forward to your office the electronic files of all documents included with this
‘memorandum. Please contact me if you need any additional information regarding these
materials.

Voice (415) 554-4375 1 Dr. Carlton B. Goodlett Place, Room 48 ’ TTY (415) 554-4386
Fax (415) 554-7344 San Francisco, CA 94102-4634 : www.sfelections.org

VL



File No. 130797
FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): City elective office(s) held:
Members, Board of Supervisors Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor: Dominion Voting Systems, Inc.

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary.

Sole Board Director: John Poulos

CEO: John Poulos

CFO: Ian Macvicar

COO: N/A

Dominion Voting Systems, Inc. is a wholly owned subsidiary of Dominion Voting System Corporation

Contractor address:
1201 18™ St, Suite 210, Denver CO 80202

Date that contract was approved: Amount of contracts: $ $3,645,900
(By the SF Board of Supervisors) . ‘

Describe the nature of the contract that was approved:
Election System licensing, warranty and support services.

Comments:

This contract was approved by (check applicable):
Cithe City elective officer(s) identified on this form

M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
Print Name of Board

O the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority

Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: - : Contact telephone number:
Angela Calvillo, Clerk of the Board (415)554-5184

Address: E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett P1,, San Francisco, CA 94102 | Board.of Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City elective officer) , Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed






