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AMENDED IN COMMITTEE
\ 11/24/2014
FILE NO. 140999 ORDINANCE-NO.

[Administrative Code - 14B Local Business Enterprise Program]

Ordinance amending the Administrative Code to comprehensivelyl revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (Chapter
14B) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Conimission to the City Administrator and Contract Monitoring
Divisioﬁ; 2) require the Mayor to annually set an overall City-wide !:eeal—Busmess
Enterprise {L BE} participatibp goal of not less than 40% of the value of upcoming
contracts; 3) increase the LBE certification size thresholds for small and micro LEEs;
4) increase the bid discount allowed to SBA-LBEs on contracts between $10,000 and
$10!000!000Wbm 5) require Administrative Codéi Chapter 56, development
agreements to include ag LBE utilization plan and be subject to certain Chapter 1§B
provisions; 6) authorize preparation of an implementation plan for a LBE contractor
advance program to fund loans to subcontrgctors; ¥9+neFease—the—8u+e~Pf—Bend—PFegﬂam
limit-from-$750,000-t0-$1,000,000; 87) require the City to make good faith efforts to obtain
at least thkee bids from micro or small L BEs for contracts under the threshold or
minimum compétitive amounts; 98) to-establish a Mentor-Protégé Program between
established successful contractors and LBEs; 109) require separate LBE participation
on design and construction portions of design-build construction contracts; 4410)

repeal Ordinance No. 97-10 relating to completion of the Bayview Branch Library

Construction Project; and 4211) make various other changes in Chapter 14B.

Mayor Lee; Supervisor Farrell '
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NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in szngle underlzne ztalzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethreugh-Arialfent.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of fables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The Administrative Code is hereby amended by revising Chapter 14B, to
read as follows:: ' |

SEC. 14B.1. PURPOSE AND FINDINGS. ,

(A) - Short Title. This Chaptererdinance shall bé entitled "Local Business Enterprise
Utilization and Non-Discrimination in Contracting Ordinance ChapterOrdinance."

(B) Findings.

(1)  The Board of Supervisors finds that San Francisco's small businesses are

a significant sector of the local economy and form the backbone 'Aof our. neighborhoods. Small
businesses f;ontribute hundreds of millions of dollars to San Francisco‘é economy each year.
Through payroll taxes alone, small businesses make a significant investment in the economic
health of our City and the quality of life of its citizens and visitors.

(2) Because San Francisco's small b}usihesses experience higher costs than
large businesses or businesses located outside the City, they suffer disadvénjcage in any
competition with those businesses. The Board finds that small local businesses are at a

competitive disadvantage in competing for work on public contracts. Because'of'their size,

very small, or "micro," local businesses are at an even greater competitive disadvantage in

competing for work on public contracts.
(3)  The public has an interest in fostering a strong and vibrant network of

small and very small micro businesses in San Francisco. In part, San Francisco can

Mayor Lee; Supervisor Farreli - A
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accomplish this goal by ensuring that small and micro local businesses can compete for public
contracts on a level playing field.

(4)  The Board finds that the disadvantages suffered by very small and micro
local businesses in competing as prime contractors én public contracts can be reduced by
discounting their bids and ratings by ten percent. Granting a ten percent discount does not
unduly burden businesses not eligible for such discounts, and is similar to the corrective
adjustments given to small and very small micro businesses in other jurisdictions. The Board
finds that the addition_al disadvar'ltages’ suffered by micro local businesses can be feduced by
setting aside appropriate small contracts for competition only émong micro businesses.

(5)  San Francisco has a lohg history of working to end discrimination in all
aspects of public contracting. The City must continue to award and administer its public
contracts in a manner that is fair and provides equal opportunity to all local businesses,
regardless of race, gender, or other category protected by law. San Francisco must ensure
that it does not discriminate and does not contract with any business that discriminates on the
basis of race, gender, or other protected category.

Specifically, this Board initially passed Ordinance NoA. 139-84 on April 2,
1984 to combat the City and County of San Francisco;s own active and passive participation
in discrimination against minority- and women-owned businesses, both in its own contracting
for goods and services, and in the private market for such goods and services. At the time of
passage, women- and minority-owned businesses were virtually excluded as contractors on
prime City contracts.

Since that time, this Board and the City's Human Rights Commission
have actively and extensively documented and studied discrimination against and
disadvantagés faced by these groups to gauge the effectiveness of the prior Minority, Women

and Local Business Enterprise Ordinances (the M/W/LBE Ordinances) and to assess the

Mayor Lee; Supervisor Farrell
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need for further and continuing action. The earlier studies are documented in the legislative
history of the previous amendments and re-enactments of the ordinance, including Ordinance
Nos. 175-89, 155-92, 210-97, 457-97, 82-98, 296-98, 210—99, 283-99, and 134-03. The
findings underlying these ordinances have been reviewed and analyzed in the preparation of
this ChapterOrdinanee and are hereby inborporated by reference into the legislative history of
this _@QHQQFM. These materials include disparity studies, trénscripts of live testimony
by dozens of witnesses, case studies of discrimination, and voluminous other materials. An
index and a separafe synopsis of this méteﬁal are on file with the Clerk of this Board in File
No. 98-0612. These materials are all incorporated by reference into the legislative history of
this ChapterOrdinance. The collection and analysis of relevant information is ongoing.

On July 26, 2004, in Coral Construction, Inc. v. City and County of San
Fréncisco (Sup. Ct. No. 421249), the San Francisco Superior Court enjoined the City from
enforcing certain provisions of the M/W/LBE Ordinance. In a subsequent order, the court
clarified that the injunction applied to Sections 12D.A.6, 12D.A.7,12D.A.8, 12D.A.9, |
12D.A.10, 12D.A.14, and 12D.A17 of the Administrative Code, for all contracts for which bids
or proposals are advertised or.solicited on or after.;luly 26, 2004. The injunction became
effective immediately. |

In issuing its injunction, the Superior Court did not dispute the accuracy of |
the City's disparity studies or otherwise take issue with the City's underlying findings of
discrimination and disparity. However, tﬁe Court rufed that California's Prbpositio‘n 209 does
not allow the City to address the identified problem through its prior methods. The Board finds

and declares that the need for the City to identify, rectify, and prevent discrimination in its

. public contracting still exists, and the City is committed to ensuring that neither MBEs nor

WBESs nor any other business is arbitrarily or unfairly excluded from contracting opportunities.

The City remains committed to addressing discrimination in public contracting to the fulleét

Mayor Lee; Supervisor Farrell
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extent allowed by law, in a manner that is consistent with all requirements of Federal and
State law.

(6) The Board further finds that the public interest is served well if the City is self-

sustaining. Stimulating the expansion of small firms or development of new enterprises fosters

economic growth and independence for San Francisco and its taxpayers. This expansion of local small

businesses advances the public interest,_contributes to the economic well-being of all San Franciscans,

and tends to minimize the burden on the General Fund fo provide for general welfare.

(C) Purpose.
(1) - Assistance to Small Local Businesses.-The-City-shall-assistsmall-and-miero
loeal-businessesto-inerease-their-ability This Chapter is intended to improve the ability of certified

beal—bésiness—en%eppﬁsesmcal Business Enterprises (LBE) to compete effectively for the
award of City contracts. The Mayor shall establish Citywide goals for participation by small

and micro local businesses in contracting. The City shall providethe-bid use Ddiscounts, set

‘ asides, and LBE subcontracting participation requirementsepportunities set forth in this

QFdiﬁ&l‘t&é‘Chagl‘ef;, information and training, and other assistance te-small-and-micro-focal
businesses in order to reach these goals. The Husman Rights CommissionCity Administrator and

Director of the Contract Monitoring Division shall oversee and assist other City departments to

implement in implementing this Chapter and otherwise promoting the goal of increasing LBE
participation in.City contracts &y-small-and-micro-local-businesses.

2) The City, as a municipal corporation, shall strive to be economically self-

sustaining. »

(32) Nondiscrimination. Neither the City nor any of its officers or embloyees
shall discriminate against any person or businéss on any basis prohibited by law in the award
or administration of City contracts. Persons or businesses that are awarded City contracts

shall not discriminate against any person or business on any basis prohibited by law in the

Mayor Lee; Supervisor Farrell ,
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performance or administration of any City contract, including in the selection of

subcontractors.

(D) Rules and Regulations. The City Administrator shall adopt rules, reeulations.

oyidelines, and forms and take any and all other actions reasonable and necessary to implement and -

enforce this Chapter.

SEC. 14B.2. DEFINITIONS.

"Architect/Engineering Contract" meansén agreement for architectural, engineering, or
other professional design, consulting, or construction management services for a pub‘lic
work/construction project. |

"Baék Contracting” shall mean any agreement or other arrangement between a prime
Ceontractor and its Subcontractor thaf requires the prime Ceontractor to perform or to secure
the performance of the subéontract in such a fashion andlor under such terms and conditions
that the prime Ceontractor enjoys the financial benefits of the subpontraét. Such agreements
or other arrangements include, but are not limited to, situations in which éither a prime -
contractor or Subcontractor agrees that any térm, condition, or obﬁgatibn imposed upon the
Subcontractor by the subcontract shall be performed by or be the responsibility of the prime
contractor. |

"Bid" means a quotatioh, proposal, solicitation, dr offer by a Bidder or Contractor to
perform or provide labor, materials, equipment, supplies, or services to the City for a price.

"Bidder" means any business that submfts a Bbid or proposal.

"City" means the City and County of San Francisco.

Mayor Lee; Supervisor Farrell ‘
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“City-wide LBE Participation Goal” means fhe overall,_aspirational City-wide LBE

participation goal set by the Mayor each fiscal vear as a percentage onof the overall dollar value of

Contracts anticinated to be awarded in the upcoming fiscal year subject to this Chapter.

“CMD” means Contract Monitoring Division.

"Commercially Useful Function" shall mean that the business is directly responsible for
providing the materials, equipment, supplies ér services to the City as required by the
solicitation or request for quotes, Bbids or proposals. Businesses that engage in the business
of providing brokerage, referral or temporary emp]oyment services shall not be deemed to
perform a "Ceommercially Uxseful Ffunction" unless the brokerage, referral or temporary
employment services are those required and soﬁi;ht by the City. When the City requires and
seeks specialty products made to order for the City or otherwise seeks products which, by

industry practice, are not regularly stocked in warehouse inventory but instead are purchased

V directly from the manufacturer, no more than five percent of the cost of the product shall be

credited towards LBE subcontracting participation requirementsgests. When the C_ity requires

and seeks products which are, by industry practice, stocked in warehouse inventory and are,
in fact, regularly stocked by the listed supplier or distributor, no more than sixty percent of the

cost of the product shall be credited towards LBE subcontracting participatibn

reguirementsgeal—s; If the listed supplier or distributor does not regularly stock the required

product, no more than five percent of the cost of the product shall be credited towards LBE

subcontracting participation requirementsgoeis.
1, , S oot n
"CommoditiesCommodity Contract' means an agreement to purchase any produvct,
including materials, equipment, and supplies, iﬁcluding associated incidental services.
"Contract" means any agreement between the City and a person to provide or procure

labor, materials, equipment, supplies, or services to, for, or on behalf of the City for a price to

Mayor Lee; Supervisor Farrell :
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be paid out of monies deposited in the City Treasury or out of trust monies under the control

of or collected by the City. “Trust monies” include, without limitation, all monies to which the City is

entitled to receive or deposit in the City Treasury, A "Contract” includes ‘an agreement between a

non-profit or public entity and a Contractor for the performance of construction or construction-

related services, where the contract is funded by the City. Ferpurposes-ofthis Chapter,a A

"Contract" includes any agreement between the City and a person to provide or procure labor,

materials, equipment., supplies, or services to, for, or on behalf of the City for PUC Regional Projects.

A "Contract" does not include: (1) grants, whether funded by the City or by Federal or State
grant funds, to a nonprofit entity to provide services to the community; (2) sales of the City's
personal or real property; (3) loan transactions, whether the City is a débtor or creditor; (4)
lease, franchise, or concession agreements; (5) agreements to use City real property; (6) gifts
of materials, equipment, supplies, or services to the City; e# (7) agreements with a public -
agency except for contracts or other agreements between the City and persons or entities,
public or private, in which such pérsons or entities receive money from or through the City for

the purpose of contracting with businesses to perform public improvements;; or (8) agreements

awarded under the emergency provisions of. Adminz’slratix{e Code Sections 6.60 or 21.15 where there is

either (a) no time to apply Discounts or establish subcontracting participation requirements, or (b) no

immediately ayailable LBEs are certified for the needed emergency work. Without-limitation-of the

"Contract Awarding Authority" means any City officer, department, commission,
employee, or board authorized to enter into Cohtracts on behalf of the City. A non-profit or

public entity that receives funds from the City to pay for construction or construction related

Mayor Lee; Supervisor Farrell
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services is a "Contract Awarding Authority" for the purposes of contracting for the
performance of those services. |

“Contract Monitoring Division (CMD)” means the Contract Mom‘i‘orirz,er Division of the Office

of the City Administrator to which the City Administrator has delegated responsibility to implement this

Chapter, and shall also mean and include any department or division of the Office of the City

Administrator that the City Administrator may in the fiture designate as successor to the Contract

Monitoring Division to assume the duties of the Contract Monitbring Division set forth in this Chapter,

"Contractor" means any person who enters into a Contract with the City.

"Control" means a person possesses‘t‘he legal authority to manage b_usinesé assets,
good will, and the day-to-day operations of a business and actively and continuously
exercises such authority.

“Desien-Build Contracts” means Public Works/Construction Contracts authorized under

Administrative Code Section 6.61.

"Director" means the Director of the Human Rights-CommissionContract Monitoring

Division, or his or her designee.

"Discount” means a downward adjustment in price or upward adjustment in rating of a
proposal, whichever applies, that is made under Section 14B.7.‘

"Eligible Public Works/Construction Contract" means a Contract with (1) an estimated
cost which exceeds $10,000 but is less than or equal to the Threshéld Amount, and (2) a
scope of work which, based on HRECMD Micro-LBE availability data, would attract bids from
at least two qualiﬁed Micro-LBEs. Eligible Public Works/Construction Contracts include Job ‘
Order Contracts set aside for Micro—LBEs under Administrative Code Section 6.62(C).

"Eligible Services/Commodities Contracf“ means a Professional Services, General
Sérvices, Architect/Engineering or Commodities Contract with (1) an estimated cost which

exceeds $10,000 but is less than or equal to the Minimum Competitive Amount, and (2) a

Mayor Lee; Supervisor Farrell .
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scope of work which, based on HRECMD Micro-LBE availability data, would attract bids from
at least two qualifi‘ed Micro-LBEs. |

"General Manager" means the General Manager of the San Francisco Public Uﬁlities
Commission, or his or her designee. | _ |

"General Services Contract" means an agreement for those services that are not
professionél services. Examples of "general services" include, but are not limited to, janitorial,
security guard, pest control, and landscaping services.

“Intecrated Project Delivery Contracts” means Public Works/Construction Contracts

authorized under Administrative Code Section 6.68.

"Joint Venture" shalf means an association of two or more professional services or
architect/engineering businesses acting as a Contractor and performing or providing services
on a Professional Services or Architect/Engineering Contract, in which each Joint Venture
partner combines property, capital, efforts, skill, and/or knowledge and each Joint Venture
partner Shares in the Ownership, Control, management responsibilities, risks, and profits of

the Joint Venture in proportioh to its claimed level of participation. Joint Venture bartners may be

in different industries provided that each joint venture partner meets the minimum gualifications in the

Bid. and each areis acting as a prime contractor and otherwise meets the definition of a Joint Venture.

[

‘L BE” means Local Business Enterprise.

"Local Business Enterprise (LBE)" means a business that is certified as an LBE under

Section 14B.3.

“MBE” means Minority Business Enterprise.

"Minimum Competitive Amount" means (i) for the procurement of commeodities,
p'rofessionél services, and architect/engineering services, the "Minimum Competitive Amount"
as defined in Section 6.40(A) of the Administrative Code, which shall be $100,000 and (2ii) for

the procurement of general services, an amount equivalent to the "Threshold Amount" as

Mayor Lee; Supervisor Farrell
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déﬁned in Chapter 6.1(M) of the Administrative Code which shall be $400,000, provided that
on January 1, 2015, and every five years thereafter, the Controller shall recalculate the
applicable Minimum Competitive Amount (and the Threshold Amount from which the Minimum
Competitive Amount for general services is calculated) to reflect any proportional increase in
the Urban Regional Consumer Price Index frorﬁ January 1, 2010, rounded to the nearest
$1,000.

"Minority Business Enterprise (MBE)" means a business that is certified as an MBE

under Section 1 4B.3(E)(1)14B-4(B).

‘OBE” means Other Business Enterprise.

"Other Business Enterprise (OBE)" means a business that is certified as an OBE under
Section 14B.3(E)(3)i4B4{B)-.
"Owns" or "Ownership" means a Pperson who:

(&) possesses a record ownership interest, such as partnership interest or
stock interest, of at least fifty-one percent (61%) of the business or such lesser amount as the
HRCCMD determines, under the circumstances of the particular business' overall ownership
and control structure, constitutes a significant ability to influence business operations and a
strong personal stake in the business's viability;

(b) possesées' incidents of ownership, including an interest in profit and loss,
equal to at least the record ownership interest;

(c)  contributes capital to the business equal to at least the record ownership
percentage (unsecured promissory notes or notes secured by the business or business
assets are not sufficient to constitute capital contributions); and

(d)  actively and continuously devotes expertise to the operations of the
business relevant to the business's "Commercially Useful Function” of a quality and quantity

proportionate to the record ownership interest.

Mayor Lee; Supervisor Farrell
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"Owns" or "Ownership" for purposes of determining whether a business is an MBE
means that a minority Pperson possesses all of the above indicia of ownership, and either -

individually, or in combination with the interests of other owners who are minority Ppersons,

the ownership by minority Ppersons constitutes at least fifty-one percent (51%) of the overall

business ownership.

"Owns" or "Ownership" for purposes of determining Whether a business ié a WBE
means that a woman possesses all of the above indicia of ownership, and that either
individually, or in combinatibn with the interests of other owners who are women, the
ownership by women constitutes at least fifty-one percent (51%) of the overall business
ownership. . |

"Person” means any individual or group-of individuals, lncludlng but not limited to
partnershlps associations, and corporations.

"Professional Services Contract’ means an agreement for services that require

extended analysis, the exercise of discretion and independent judgment, or the application of

an advanced, specialized type of knowledge, expertise, or training cusfomarily acquired either

by a prolonged course of study or equivalent experience in the field. Examples of professional
service providers include, but.are not limited to, licensed professionéls such as accountants,
and non-licensed professionals such as parking lot management, software developers and
financial consultants. For the purpose of this OrdinaneeChapter, a Ceontract for architectural,
engineering, or other professional design, consulting or construction management services for
a public work project shéll be considered an Architect/Engineering Contract and not a
Professional Services Contract.

"Public Works/Construction Contract" mééns a Contract for the erection, construction,
renovation, alteration, improvement, demolition, excavation, installation, or repair of any public

building, structure, infrastructure, bridge, road, street, park, dam, tunnel, utilify, or similar -

Mayor Lee; Supervisor Farrell .
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public facility that is performed by or for the City, and the cost of which is to be paid wholly or
partially out of moneys deposited in the City Treasury or out of trust monies under the control
of or collected by the City. For purposes of this GrdinanceChapter only, "Public
Works/Construction Contract" includes Contracts between a Person, including a non-profit
entity or public agency, énd a Coﬁtractor for construction or construction-related services,
where the Contract is funded by the City. | |

"PUC" or "Public Utilities Commission" means the San Franéisco Public Utilities
Commission_(SFPUC), the City Department that provides water, wastewater, and municipal
power seNices to San Francisco and, under contractual agreement with 29 whole}sale water
agencies, also supplies water to 1.6 million additional customers within three Bay Area
counties. |

"PUC Regional Projects” means (1) projects to be performed outside of the
jurisdictional boundaries of San Francisco that are identified as regional projects and included
in the formally approved Capital Improvement Program of the San Francisco Public Utilities
Commission's (SEPUC) approximately $4.6 billion project to seismically reinforce and
otherwise enhance the Hetch Hétchy water supply system, also known as the Water System
Improvement Program (WSIP), as it may be amended from time to time; (2) projects to be
performed exclusively outside of the jurisdictional boundaries of San Francfsco for which
some or all of the cost will be shared by members of the Bay Area Water Supply and
Conservation Agency (BAWSCA); br (3) projects under Ceontracts with the SFPUC to be
performed éxclusively 70 miles or more beyond the jurisdictional boundaries of San
Francisco. "PUC Regional Projects” shall include, but are not limited to, Repair and _
Replacement work (R&R) to be performed in aésociation with a regionai Capital Improvement
Program or other BAWSCA cost shaﬁngnproject, or to be performed exclusively 70 miles br

more beyond the jurisdictional boundaries of San Francisco.

Mayor Lee; Supervisor Farre}l
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“Risk Manager” means the Director of Risk Management, a division of the Office of the City
Administrator.

"Subcontractor" means anyfeﬁ‘eﬁlﬁ providing goods or services to a Contractor or g

lower tier Ssubcontractor in fulfillment of the Contractor or gsubcontrabtor's LBE utilization
obligations arising from a Contrgct with-the-Gity. |

- "Threshold Amount" means, for public works/construction projects, the 'fThreshold
Amount" as defined in ChapterSection 6.1-(M) of the Administrative Code whicﬁ shall be
$400,000 provided that on January 1, 2015, and every five years thereafter, the Controller
shall recalculate the Threshold Amount to reflect any proportional increase in the Urban
Regional Consumer Price Index from January 1, 2010, rounded to the neargest $1,000.

"Woman Business Enterprise (\NBE)" means a buéiness that is certified as a WBE

under Section 14B.4G)3(E)(2).

SEC. 14B.3. LBE CERTIFICATION.
(A) Criteria for LBE Certification. Fhroug

amy—theThe Director shall certify as an LBE any business that meets all of the following criteria
and also meets the criteria set forth in' Section 14:B.3(B), Section 14:B.3(C) or Section
14B.3(D): |

(1)  The business is financially and operationally independent from, énd
oper‘ates‘ at arm's length to, any other busihess.

(2)  The business is continuously in operation.

(3)  The business is a for-profit enterprise.

(4)  The business performs a eComnﬁercially uUseful fFunction.

(6)  The business maintains its principal place of business in a fixed office

within the geographic boundaries of the City that provides all of the services for which LBE

Mayor Lee; Supervisor Farrell
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certification is sought, other than work required to be performed at a job site; provided,
however, that suppliers are not required to maintain their principal place of business in San
Francisco, but are required to maintain a fixed office in San Francisco that meets all of the
requirements of this Section other than the principal place of business requirement.

| ‘ An offic_:e is a fixed and established place of business, as determined by
the Director, including a qualified home office, where business is conducted on a regular basis
of the type for which certification is sought. A residence qualifies as an office only if the

residence is situated within the geographic boundaries of the City, and none of the business owners

also maintain an office outside the residence in the same or related field, and a business ,
owner claimed the home office as a business deduction on the prior year's income tax return,
or for businesses started after the last tax return, would qualify-for a deduction on the next tax
return. None of the following constitutes an office: a post office box, a temporary location, a

movable property, a location that was established to oversee a project such as a construction

_project office, or a work space provided in exchange for services as opposed to monetary

rent.

To establish a principal place of business in San Francisco, a business

must demonstrate that the majority of its principals are based in the San Francisco office.

Suppliers must maintain a warehouse in the City that is continuously
stocked with inventory consistent with their certification. Truckers must park their registered

vehicles and trailers within the City.
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(6) The business possesseé a current San Francisco Business Tax
Registration Certificate.

'(7)  The business has been located and doing business in San Francisco for
at least six (6) months preceding the application for certification.

(8) At least one business owner has valid licenses or other relevant trade or
professional certifications or, where licensing is not required; the business owners individually
and coll‘ectivAely have relevant training and experiencg that are appropriate for the type of
business for which the business seeks certification. |

(9)  The business is Owned and Controlled as defined herein by individuals

- |l who reside in the United States or its territories.

(10) The business has average gross annual receipts in the prior three (3)
fiscal years that satisfy the criteria set forth in Section 14B.3(B), Section 14B.3(C), or Section
14B.3(D).

(11) The business is not Owned or Controlled as defined herein.in part or in
whole by a full time City employee. | |

(B) Criteria for Small-LBE. The Director shall certify as a "Small-LBE" any
business that meets the reqluirements }of 14B.3(A) and has average gross annual receipts in
the prior three (3) fiscal years that do not exceed the following limits: (1) public’
works/construction - $£420,000,000; (2) spécialty construction contractors - $10,000,000; (3)
goods/materials/equipment and general services - $710,000,000; (4) professional services

and érchitect/engineering - $2,500,000; and (5) trucking - $3,500,000. The CigDirector shall

determine gross receipts according to recognized accounting methodologies that the

CityDirector determines most accurately reflect the actual money that the business received

during the relevant period.

Mayor Lee; Supervisor Farrell
BOARD OF SUPERVISORS . Page 16

407




—

N N N N N N [ O — — — — — — - -
(&) S w N —_ (e} © oo ~l [#)) (8,4 PNV N - o

W 00 ~N OO g A~ W N

Any business under common ownership, in whole or in part, with any other business in

a related industry meets the requirements of this subparagraph only if the aggregate gross

annual receipts of their percentage of ownership added together of all of the businesses under

subh common ownership do not exceed these limits. All businesses owned by married
spouses or domestic partners are considered under common ownership unless the
businesses are in unrelated industries and no corﬁmunity property or other jointly owned
assets were used to establish or are used to operate either business. . |

(C) Cﬁteria for Micro-LBE. The Director shall certify as a "Micro-LBE" any
business that meets the requirements of 14B.3(A) and also has average gross annual receipts
in the prior three (3) fiscal years that do not exceed the following limits: (1) public
works/construction - $710,000,000; (2) specialty construction contractors -
$5, 000, 0003;500-008; (3) goods/materials/equipment and general services - 4
$5.000.0003;566;666; (4) professional services and architect/engineering - $1,250,000; and
(5) trucking - $1,750,000. The CitDirector shall determine gross receipts according to

recognized accounting methodologies that the CigDirector determines most accurately reflect

the actual money that the business received during the relevant period.
Any business under common ownership, in whole or in part, with any other business in

a related industry meets the requirémehfs of this subparagraph only if the aggrégate gross

annual receipts of their percentage of ownership added together of all of the businesses under
such common ownership do not exceed these limits. All businesses owned by married
spouses or domestic partners are considered under common ownership unless the
businesses are in unrelated industries and no community property or other jointly owned
assets were used to establish or are used to oberate either business.

| (D)  Criteria for SBA-LBE. The Director shall certify as a "SBA-LBE" any business

that: (1) meets the requirements of 14B.3(A) and also has average vgross annual receipts in

Mayor Lee; Supervisor Farrell
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the prior three (3) fiscal years that do not exceed the following.limit's: (1) public
works/construction - $33.5 million; (2) specialty construction contractors - $17 million; (3)
goods/materials/equipment and general services - $17 million; (4) professional services and
architect/engineering - $7 million and (5) trucking - $8.5 million. The €iyDirector shall
determine gross receipts according to recognized accounting methodologies that the

CityDirector determines most accurately reflect the actual money that the business received

during the relevant period.

Any business under common ownership, in whole or in part, with any other business in

. a related industry meets the requirements of this subparagraph only if the aggregate gross

annual receipts of their percentage of ownership added together of all of the businesses under

such common ownership do not exceed these limits. All businesses owned by married
épouses or domestic partners are considered under common ownersvhip» unless the
businesses are in unrelated industries and no community property or other jointly owned
assets were used to establish or are used to operate either business.

(E4) For purposes of ensuring nondiscrimination in City contracting and

subcontracting, theFe

ythe Fhe Director shall
further certify all Smalfl-| BEs endMiero-LBEs as MBEs, WBEs and OBEs according to the

Qewnership and Ceontrol of the LBE_and shall maintain data on the availability and utilization of

MBEs, WBEs. and OBEs in City Contractz’ng

_____(IB)y MBE Certification. The Director shall certify as an MBE any business that
is certified as an LBE and is Oswned and Ceontrolled by GH&GHWWHW%GH

minority a Pperson or Ppersons who is a member of one or more of the following ethnic groups:

Mayor Lee; Supervisor Farrell , i :
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__ (ad) African Americans, defined as persons whose ancestry is from any
of the Biack racial groups of Africa or the Caribbean; .

(b2 Arab Americans, defined as persons whose ancestry is from an
Arabic speaking country that is a current or former member of the League of Arab States;

____(gé‘r) Asian Americans, defined as persons with Chinese, Japanese,
Korean, Pacific Islander, Samoan, Filipino, Asian Indian, and Southeast Asian ancestry;

(d4) lIranian Americans, defined as persons whose ancestry is from the

| country of Iran;

___(e%) Latino Americans, defined as persons with Mexican, Puerto‘ Rican,
Cuban, Central American or South American ancestry. Persons with European Spanish
ancestry are not included as Latino Americans; and
____(fé) Native Americans, defined as any person whose ancestry is from
any of the original peoples of North America, and who maintains cultural identification through
tribal affiliation of commun_ity recognition.
____ (26) WBE Certification. The Director shall certify as a WBE any business that
is certified as an LBE and is Oswned and Ceontrolled by one or more women.
_____(3P) OBE Certification. The Director shall certify as an OBE any business that
is certified as an LBE ahd (i) does not demonstrate to the satisfaction of the Director that it is
Oewned and Ceontrolled by one or more women or one or more minority Ppersons or (ii) is not

certified as an MBE or a WBE.

SEC. 14B.4. TERM OF CERTIFICATION, CERTIFICATION DENIAL PROTESTS AND

APPEALS

Mayor Lee; Supervisor Farrell ‘
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14B-A4-as-applicable: Certification for all categories of LBE shall be effective for a three (3) year period

provided that (1) businesses must at all times throughout the certification period meet the criteria in

Section 14B.3 and-Sectiond4B4 as applicable; and (2) the Director may, in his or her discretion,

certify a business for g shorter period based on the unique attributes of any applicant or renewal

applicant that relate to such business’ eligibility or continued eligibility for certification. The Director

may require certified businesses annually to submit copies of their federal income tax returns and

other documentation for the purpose of verifying continuing eligibility for any certification status

hereunder. The Director may suspend or revoke the certification of any LBE that fails to submit

requested tax returns or other documentation in a timely fashion or otherwise fails to cooperate with

the Director in any investigation of that business’ continued eligibility for certification.

(B) Certification or Re-Certification Denial. Whenever the Director determines that an

applicant or a certified business whose certification period is expiring (renewal applicant) is not

eligible for any requested certification, the Director shall notify the applicant or renewal applicant in

writing of the basis for such decision, and the date on which the business will be eligible to reapply for

the same certification; provided, howevé}‘, that in all cases, the applicant or renewal applicant has the

right to notice of the Director’s determination and a full and adequate opportunity t0 be heard before

the Director’s decision is final. The Director shall require a business to wait at least six months but

not more than two vears after the denial before reapplying for certification in the same category.

(C) - Appeals. Applicants and renewal applicants may appeal a Director’s denial or refusal

 to renew certification, or length of waiting period for reapplication imposed hereunder to the City

Administrator, or Hearing Officer appointed by the City Administrator, for a de novo determination of

the matter appealed. After affording the applicant a full and adegquate opportunity to be heard, the City

Administrator’s or Hearing Officer's decision shall be the City’s final administrative decision on the

Mayor Lee; Supervisor Farrell
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matter. Unless the City Administrator or Hearing Officer issues an order to the contrary, the

Director’s determination shall not be stayed during the appeal process.

SEC. 14B.5. PUC-LBE CERTIFICATION.

(A) PUC-LBE Certification. In order to increase the ability of small businesses that

are located within the PUC water systerh service area but outside of the jurisdictional

‘boundaries of San Francisco to compete for regional PUC Regional eContracts, the Director

shall certify businesses as PUC-LBEs, including as either Small-PUC-LBEs or Micro-PUC-
LBEs, and as either PUC-MBEs, PUC-WBEs, or PUC-OBEs, that meet all of the following

criteria: v

subeategory-of PUC-LBE-Only established small public works/construction, construction

material supplies, construction equipment rental, trucking, and professional services firms

inAcIuding architecture or engineering firms may be cettified as PUC-L BEs or any subcategory
of PUC-LBE. '

2)——0Only firms located within the PUC water system service area may be
certified as PUC-LBEs or any subcategory of PUC-LBE.

23 Only firms with average gross annual receipts in the prior three fiscal
years that meet the requirements of Section 14B.3(B) or Section 14B.3(C) for Small-LBEs or
Micro-LBEs, respectively may be certified as PUC-Small-LBEs or PUC-Micro-LBEs.

| (34 PUC-LIBES owned and controlled by one or more minority persons-or
women according to all of the criteria set forth in Section 14B.3(B) or 14B.3(C), respectively,
shall be certified as PUC—MBES‘ or PUC-WBESI PUC-LBEs that do not demonstrate qualifyirIg

ownership and control by minority persons or women shall be certified as PUC-OBEs. -

Mayor Lee; Supervisor Farrell
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(4_5) Firms shall meet all criteria that the City Administrator shall by rule adopt
to the end that firms certified as PUC-LBEs shall be similarly situated to LBEs to the extent
practicable, taking into account the special circumstances of their location and the needs of
the PUC Regional Pprojects.

(B) PUC Small Firm Advisory Committee. There is hereby established a PUC
Small Firm Advisory Committee as follows: ‘

(1)  The PUC Small Firm Advisory Committee shall have five (5) members
who shall be appointed by the PUC General Manager to represent the interest of individuals
and businesses that are or may be eligible for PUC-LBE certification. Members shall serve at
the pleasure of the PUC General Manager. Members of the PUC Small Firm Advisory
Committeé shall not be compensafed, but shall be reimbursed for expenses in accordance
with-the Controller's published policies.

(2)  The purposes and duties of the PUC Small Firm Advisory Committee are:

- (@ To adopt rules and procedures within the Advisory Committee's

responsibilities; |

(b) To aséist the Director in verifying the eligibility for certification of
PUC-LBE applicants by conducting site visits or undertaking other local or regional fact
gathering to ensure that applicatiéns for PUC-LBE cértiﬁéation undergo sﬁbstantially the same
scrutiny as applications for other LBE certification;

()  To outreach to the business community about PUC-LBE
certifi catlon and contractmg opportunities and to provide mformatlon to the Dlrector regarding
the availability of potential PUC-LBEs;

(d)  To receive reports from the City, to publicly discuss, and make
recommendations for rules and procedures regarding the implementation of this

ChapterOrdinanee for PUC regional projects fo the Director and the PUC;

Mayor Lee; Supervisor Farrell
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(e) Tomake recommendations to the SFPUCs General Manager HRC to

study the feasibility of additional programs that will increase the participation of eligible firms’
for the regional program; (
(f) To provide status reports on the Advisory Committee's activities to

the Commission-and the SFPUC General Manager and the Director. .

(34) The PUC Small Firm Advisory Committee shall establish bylaws, rules

and/or regulations for the conduct of its business. Administrative assistance and staffing for

1|l the PUC Smalll Firm Advisory Committee shall be provided #xat the discretion of the PUC.

(45) Except for the PUC Small Firm Advisory Committee's authority as
provided in S.ection 14B.5(B)(2), the Director shall haVe the authority over the implementation
of this ChapterOrdinance for PUC Regional Projects to the same extent as all other Baids,
proposals, and Ceontracts subject to the ChapterOrdinance. The-Director-shall-consult-fully-with

(C) PBUC-LBE Status. Fxcept as provided in Subsection 14B.5(D), PUC-LBEs shall
have the status of LBEs for all purposes of this ChapterOrdinance-onlyfor-construction—speeialty

servicesfor PUC Regional Projects for construction, specialty conétruction, construction material
suppliers, construction equipment rental firms, trucking, and professional services including
architectural and engineering for PUC Regional Projects. PUC-LBEs shall not have the status
of LBEs for PUC Regional Ceontracts forarchitectural-and-engineering-services;professional

services-of general services or for any other Bsid, proposal, of Ceontract subject to this
ChapterOrdinance. 4

(D)  Bid Discounts. Contract Awardiﬁg Authorities shall only apply Discounts to
Bids ffom PUC-LBES for the purpose of determining the apparent highest ranked proposal or

the apparent lowest bid, for PUC Regional Projects that will be performed exclusively 70 miles

Mayor Lee; Supervisor Farrell
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|| or more beyond the jurisdictional boundaries of San Francisco, or ard for which some or all of

the ne cost will be direetly-shared by members of the BAWSCA, where application of the
Discount will not adversely impact the ranking for negotiation or award process of a Bid

submitted by any Micro-LBE, Small-LBE, or SBA-LBE certified under Section 14B.3.

SEC. 14B.6. NON-PROFIT LBE CERTIFICATION.

(A)  Notwithstanding any other provisions of this ChapterOrdinance, in order to
increase the ability of vsmall, local non-profit enterprises to compete for City contracts on an
equal basis with small, local for.—prbﬁt enterprises, the Director shall certify as Non-profit LBEs,

non-profit-enterprises that meet all of the following criteria:

(1) The non-profit enterprise is financially and operationally independent from,
and operates at arm’s length to, any other non-profit or for-profit enterprise. '
(2)  The non-profit enterprise is continuously in operation.
(3) The businessnon-profit is a California Nonproﬁt Organization that is both
(@) regulated as eifher a Nonprofit Publié Benefit Corporation under
California Corporations Code Sections 5110-6815 or a Nonprofit Religious Corporation under
California Corporations Cdde Sectipns 9110-9690, and
(b) tax-exempt under section 501(c)(3) of the Internal Revenue Code.
(4)  The non-profit enterprise performs a eCommercially #Useful #Function. In
the case of non-profits, the eCommercially #Useful #Function may be related or unrelated to its
stated charitable mission. The tax, or other implications, including forfeiture of tax-exempt
status, that a certified non-profit may incur for engaging in substantial business operations

unrelated to its charitable mission are.solely the responsibility of the non-profit and nota

|| criteria for 6ertification hereunder.
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(6)  The non-profit enterprise maintains its principal place of business in a
fixed office within the geographic boundaries of the City.

An office is a fixed and established place of business, including a
qualified home office, where business is conducted on a régular basis of the type for which
certification is sought; A residence qualifies as an ofﬁcé only if none of the perso'ns‘ who own
or control the business also maintains an office related to a for-profit or non-profit enterprise
outside the.residence in the same or related field, and the persons who own or control the
business claimed a business dedﬁction on. the prior year's incomé tax return, or for;

businesses started after the last tax return, would qualify for a deduction on the next tax

Il return. None of the following constitutes an office: a post office box, a temporary location, a

movable property, a location that was established to oversee a project such as a construction
project office, or work space provided in exchange for services, as opposed to monetary rent.
| To establish é pfincipal place of business in San Francisco, a non-profit
enterprise must demonstrate that the majority of its paid and volunteer staff are based in the
San Francisco office. ‘
| Suppliers must maintain a warehouse in the City that is continuously
stocked with inventory consistent Witﬁ their cértification. Truckers must park their registered
vehicles and trailers within the City.
(6)  The non-profit enterprise has applicable current filings with State and
Federal agencies, including the California Attorney General (Form RRF-1), the California
Franchise Tax Board (Forms 199 and 109), the Califofnié Secretary of State (Form S1-100)
and the Internal Revenue Service (Form 990).
(7)  The non-profit exterprise hés been located and doing the same type of
business activity as the type(s) for which certification is sought in 'San Franciéco for at least

six months preceding the application for certification.
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(8)  The non-profit has staff under con’;inuous confractual commitment with
licenses or other relevant trade or professional certifications, or, where licensing is not
required, relevant training gnd experience that are appropriate for the type of business for
which the non-profit seeks certification.

(9)  The Board of Directors or other governing body of the ndn—prqﬁt enterprise
consists exclusively of individuals who reside in the United States or its territories. |

(10) The non—profit enterprise has average gross annual receipts in the prior
three fiscal years that satisfy the criteria set forth in either Section 14B.3(B) or 14B.3(C).

(11) (a). Full-ime Ceity employees, if any, #atwho serve on the Board of
Directors or other governing body of the non-profit exterprise shall not constitute a majority of
the membership of such Body‘ or be capable of exercising a controlling number of votes for
such body, and | A | .

(b)  any non-profit that includes any full time City employees on its
Board of Directors or other governing body shall be ineligible for award, as a prime
" eContractor or sSubcontractor, of any eContract to be awarded by, and/or overseen by, the |
City Department or entity that employs such Board of other governing body member.

(B) Only firms with average gross annual receipts in the prior three fiscal years that meet

the requirements of Section ] 4B.3(B) or Section 14B.3(C) for Small-LBEs or Micro-LBEs, respectively,

may be certified as Non-profit Small-LBEs or Non-profit Micro-LBEs.Criteriafor-Smell—LBE The

- The CityDirector shall

determine gross receipts according to recognized accounting methodologies that the

Mayor Lee; Supervisor Farrell ,
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EityDirector determines most accurately reflect the actual money that the non-profit enterprise

received or was entitled to receive during the relevant period. Amy-non-profitenterprise-under
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(CB) Certification as OBE. All Nonnen-profit LBEs shall be certified as OBEs. Non-

profits shall not be eligible for certification as MBEs or WBES. Non-profit LBES shall have the
status of LBEs for all purposes of this Chapter©Ordinance, including but not limited to '

| B_ld'bidzl"a-l‘i-l‘igi? Ddiscounts and subcontracting participation credit.

(DE) Additional Requirements. Certification of Nonnes-profit LBEs shall be subject
to such requirements, if any, that the Direetor City Administrator shall by rule adopt, o the end

that eligibility requirements for certification for Nonren -profit LBEs shall conform to eligibility
requirements for certification for-profit LBEs to the extent practicable taking into consideration

the differences in their ownership and operational structures.

SEC. 14B.7. PRIME CONTRACTS
| (A)  Good Faith Efforts by Awarding Authorities to Obtain LBE Bids on Prime

Contracts Subjeet-to-this-Ordinance. Contract dewarding Aeuthorities shall use good-faith
efforts for all eContracts subject to the Discount provisions of this ChapterOrdinanee to solicit

and te obtain Ebids from the broadest possible diversityrange of LBEs and to ensure that
he#hef MBEs, #o#WBES, andror OBESs are not arbitrarihly excluded from participation. Good
faith efforts shall include the following: | |

(1)  Arranging eContracts by size and type of work to maximiée the

opportunities for LBEs {o participate. This includes dividing projects into smaller parts.

.Mayor Lee; Supervisor Farrell '
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(@) Assoonas .practical before soliciting Bids, Contract Awarding
Authorities shall submit Liarge eContract pProposals to the Director for review. The Director
shall determine whether the proposed eContract can be divided into smaller eContracts so as

to enhance the opportunity for participation by LBEs. For purposes of this parégraph, "Large

Contract Proposalsiarge-project’ means any Public Works/Construction Contract estimated to
cost more than $5,000,000, any Professional Services Contract estimated to cost more than
$400;000;0001,000.000, and any Commodities Contract with a term greater than one year,
including ény options to renew or extend. '

- (b) If the Director determines, after consulting with the Contract '
Awarding Authority, that the Contract can be divided into smaller eContracts, then the Director
and the Contract Awarding Authority shall confer regarding all of the costs and benefits of
soliciting the Contract as a single eContract or dividing it into smaller eContracts, including but
not limited td the potential for enhanced opportunities for LBE participation as Pprime

eContractors, the poténtial for LBE participation as Subcontractors, suitability of procuring the

work through Micro-LBE Set-Aside under 14B.7(K), relative costs, administrative issues, and any

other matters relevant to the accomplishment of the purpose of the subject Contract or
Contracts. If, after exchanging information and conferring regarding these i;sues, the Contract
Awarding Authority‘and the Director are unable to agree on whether to divide the Contract into
smaller eContracts or how to divide the Contract, the Gity-AdministraterddayerMayor or the
Mayor'sGity-AdministraterMayor's designee shall resolve the matter.

(2)  OQutreaching to all LBEs with appropriate certifications for the work or services

fo be performed to solicit their interest in specific contracting opportunities when not impracticable

to do so, and eEncouraging LBEs to attend prebid meetings that-are-held-to-inform-potential
E . g g {_‘ " - ‘ v, . ’ ‘
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(3)  Posting contracting opportunities on the Department._Office of Contract

Administration, and/or other centralized City website, as applicable, with adequate lead time for LBEs

to effectively o respond to the oppoi’tuniz‘y 4

(5)——Providing all Bidders, including | BEs access to with-adequate information

about the plans, specifications, and requirements of the proposed e_C_‘éntfac;t.

(37 - Using the services of community and contractors' groups to assist in the

recruitment of LBEs.

(68) For Professional Services, General Services, Architect/Engineering and
Cc‘»rﬁmodities‘Contracts, the estimated cost of which exceeds $10,000 but is less than the
Minimum Comﬁ_etitive Amount or for Public Works/Construction Contracts, the estimated cost
of which exceeds $10,000 but is less than the Threshold Amount, Contract Awarding
Authorities'are not required to undertake the good faith efforts steps set forth in Sections
14B.7(A)(3) when it is impracticable to do so.

(B) Best Efforts on Contracts Not Otherwise Subjedt to this ChapterOrdinance.

Contract Awarding Authorities shall shewld adopt the same good faith efforts set forth in Section

14B.7(4) for #» the award of leases, franchises, concessions, and other €contracts not subject

to the Discount provisions of this ChapterOrdinance, Gﬁ%ﬁ%&‘%&hﬁgﬁ%ﬁ%eﬂhaﬂ—u&kze—ﬂ%
goodfaith-efforts-steps unless impracticable to do so. At a minimum, Contract Awarding

Mayor Lee; Supervisor Farrell
BOARD OF SUPERVISORS Page 30

421




—

O o ~N O g A W N

N N N N N N 2 &a @ A a3 a2 a
[$)] KN w N - (ew] © [00] ~l [e) N &) | S w N - o

Authorities shallsheuld notify LBEs that are certified to perform the work contemplated ina
Contract and solicit their interest in the Contract.

(C) Non-DiseriminationEqual Opportunity in Prime Contractmg Contract Awarding

Authorities shall ensure that all aspects of their contractlng process are transparent, fair, and do

not arbitrarily disadvantage or freefrom discriminate diseriminetion-against LBEs or any other

business or Pperson on any basis prohibited by lawranalenfufde—bmad—seﬁ#aeﬁﬁgﬁppermnﬁesﬁﬂ
all-eategories-of LBEs. Contract Awarding Authorities shall document maintainsuch-documentation
of their selection processes as required by the Director to monitor and ensure compliance with

this provision. The Director shall report any contracting process by a Contract Awarding Authority

that the Director believes may be discriminatory in nature o the Human Rights Commission.

(D) Contracts Subject to Prime Bidding Discounts. Contract Awarding Authorities
shall apply Discounts to all Contracts the estimated cost of which exceeds $10,000 and is less
than $10,000,000, except that the Bid Discount provisions applicable to SBA-LBEs shall apply
only to eContracts (other than Commodities Contracts) with an estimated cost no less than
$400,000 and ﬁo gréater than $20,000,000, and to Cbmrhodities Contracts with an estimated
cost no less than $400,000 and no greater than $10,000,000. Discounts shall apply fo Bids
from LBE Prime or Joint Ventures only te-bids where the LBE pPrime or jJoint ¥Venture bidder

partner Will perform a eCommercially #Useful fFunction on the Contract. .4 LBE pPrime or

#Joint vVenture bideders whose Bid receives a Discount and who thereafier fails to perform a

eCommercially #Useful #Function under the Contract at least equivalent in scope and value to the

role represented in its Bid documenis may be aresubject to sanctions as set forth in Section

14B.17(D)_for noncomplz'aﬁce with this Chapter.

(E) Amount of Discount. Unless otherwise provided in this ChapterOrdinance,

Contract Awarding Authorities shall apply the following Discounts to each evaluation stage of the

selection process, including qualifications, proposals, and interviews:
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(1) For Contracts estimated by the Contract Awarding Authority to cost in exbess of

$10.000 but less than $10.000.000, a ten percent (10%) Discount to any Bid from a Small or
Micro-LBE.

: iews-_If after the application of the Discounts
provided for in this Subsection 14B.7(E)(1) or Subsection 14B.7(F) to any Bid from a Small or
Micro-LBE, the apparent low Bidder or highest ranking p]jroposef is not a Small or Micro-LBE,
Contract Awarding .Authorities shall apply a 52% Bid Discount to any Bid from an SBA-LBE.
Contract dewarding deuthorities shall apply this fiveswe percent (52%) Ddiscount to Contracts

. rviews, except that
the fivetwo ljercent (.QQ%)‘Disco(mt for SBA-LBEs shall not be applied at any stage if it would
adversely affect a Small or Micro-LBE. ‘

(2) For eContracts estimated by the Contract Awarding Authority to cost in

excess of $10,000,000 but less than $20,000,000, CentractAwarding Authorities-shat-apply-a
two percent (2%) Discount to any Bid from a Small, Micro, or SBA LBE for Public

Works/Construction, Architect/Engineering, Professional Services, or General Services

Contracts. from-amSBALBE-butnotBids from Small. Micro, or SB4 LBEs for Commodities

Contracts_in excess of $10,000,000 are not eligible for the Discount.

(F)  JointVentures For Professional Services and Architect/Engineering.

Unless otherwise provided in this Chagtér@rdiﬂaﬂee, for Contracts estimated by the Contract

Awarding Authority to cost in excess of $10,000 but less than 10,000,000, Contract Awarding

Authorities shall extendapply the following Bid4-ating Discount to al-Bids from Joint Ventures with

a Small and/or Micro-1.BEs Joint Venture partner participation on Professional Services and

Architect/Engineering prime Contracts:
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____(1) five percent (5%) to a Joint Venture with Small and/or Micro-LBE pPrime
eContractor participation that equals or exceeds thirty—fi\)e percent (35%) bﬁt is under forty
percent (40%);

____ (2) seven and one-half percent (7.5%) to a Joint Venture with Small and/or
Micro-LBE p]jrime eContractor participation that equals or exceeds forty percent (40%); and

(3) ten perbent (10%) to a Joint Venture exclusively among Small and/or Micro-LBE

pPrime eContractors ora

(4) Contract Awarding Authorities shall apply the de#aﬁngLDiscount to each
stage of the selection process, including qualifications, proposals, and interviews.

(5) The Contract Awarding Authority shall apply the Jeint Venture Bid/-atings
Discount described in this Section-subsection (F) only to Bids from Joint Ventures, as defined in

this Chapter and its duly promulgated Rules and Regulations, on Professional Services and

Architect/Engineering Contracts, and only to athose Joint Venture Bids where the Director finds

that ihe Small and/or Micro LBE Joint Venture partner (a) will be responsible for, and has Sﬁﬁ‘z;cient

skill, experience, and financial capacity to perform (D-thatmeets-the-requirements-contained-inthis

documents;-isresponsiblefor-a clearly defined portion of the work ¢e-beperformed, and (b) shares
proportionately in the Ownership, Control, managemenf responsibilities, risks, and profits of

the Joint VVenture af least in proportion to the value of its assigned Joint Venture work. The Joint

Venture's Bid must portion-of the LBE Joint-Venture'swork-shatl-be-set forth in detail the Small

-and/or Micro-LBE Joint Venture partner’s portion of the work separat’ely. frorﬁ the work to be

performed by the non-LBE Joint Venture partner,_and such work Fhe-LBE Joint-Venture's portion

of the-Contract-must be assigned a commercially reasonable dollar value.
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(G) Affidavit.
(1) Each Bidder;-prepeser and Contractor shall be required to sign an affidavit
declaring under penalty of perjury its intention to comply fully with the provisions of this

Chapter: terQ#dm&nee and attesting to the truth and accuracy of all information provided regardlng |

such compliance.

(2) Any Bidder that fails to comply with the provisions of Chapter 14B in connection

with the submission of a Bid may be subject to appropriate sanctions under Section 14B.17(D) whether

or not such Bidder is awarded a Contract.

(3) No person shall knowingly make, file or cause to be filed with the City any

‘materially false or mzsleadmg statement or report in connection with this Chapter. If the Director has

reason to belzeve that any person has done so, the Dzrector may conduct and mvestz,qatzon and aﬁ‘er

notice and a full and adequate opportunity to be heard, may impose appropriate sanctions under

Section 14B.17(D), or the Director may refer the matter to an appropriate governmental law

énforcement agency.

(H) Additional Requirements-and-Reguired-Contraet Terms. Contract-Awarding

(1)  Each Contract subject fo this Chapter 14B shall incorporate this-Ordinanee

by reference—shall and require the Contractors to comply with the requirements imposed on

Contractors therein. In addition, all Contractors shall incorporate by reference in gll subcontracts

entered into in fulfillment of a Contract’s subcontracting participation requirement, and require

Subcontractors to comply with, all requirements applicable to Subcontractors under Chapter 14B.

Contractor’s compliance with Chapter 14B and Contractor’s duty to impose specified requirements in
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specified Subcontracts is-a-are material elements of the City’s agreement to enter into the Contract

of contract.

Q) Contracts-shallprovide-theat in-the-cvent-that Ifthe Director finds that any
Bidder, Subcontractor or Contractor witlfutly fails to comply with any of the provisions of this
ChapterOrdinanee, rules and regulations implementing the ChapterOrdinance, or Qeont‘ract
provisions pertaining to any | BE-MBEWBE-OBE-orMicro-1 BE participation., or outreach;-or
non-diserimination, the such Bidder, Subcontractor, or Contractor shall be liable for liquidated
damages for each eContract.in an amount equal to the Bidder's or Contractor's net profit on
the Contract, ten percent (10%) of the total amount of the Contract or $1,000, whichever is

greatest, as determined by the Director. All-Contractsshall-also-contain-aprovision-inwhichthe
bat tThe liquidated daméges

assessed shall be payable to the City upon demand and may be set off against any monies
due to the Bidder, Subcontractor, or Contractor from any Contract with the City.

(3)  Contractsshall require-all eContractors and Subcontractors shall te-maintain
all records, including but not limited to such information specified by the Director, requested-by-the

Director-or-Conunission; necessary for monitoring their compliance with the duties imposed on
Contractors under this Chapter, for this-Ordinanee—Contracts-shall require-prime-contractorsto

or three five
(5) years following expiration of the Contract, or, as applicable, Subcontract, completion-ofthe

projeet-and shall permit the Direetor-Commission-and-Controller City to inspect and audit such

records.
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(4)  Contractsshall-require-prime-contractors; Dduring the term of the eContract,

' Prime Contractors shall te-fulfill the LBE participation commitments subsitted with stated in their

bBids_and memorialized in their Contracts. thlﬁ:tl A Contractor’s failure to eemply-with achieve the

level of LBE subcontractor participation specified in the eContract shall be deemed é material
bl;each of contract.

(5) Qaﬁcaetsfha#requ#eraﬁd—shay—ﬁeqm}jrime eContractors shallte include
in allesy sSubcontracts with a LBE a provision requiring; the pPrime eContractor to compensate
any the | BE Subcontraétor for damages for breach of contract or liquidated damages equal to
5% of the sSubcontract amount, whichever is greater, if the pﬂrimg eContractor wilfully fails to
eomply-with-its-commitment-to use the LBE sSubcontractor as specified in the Bid gnd Contract
unless the Director and the eContract a4warding aduthority both give advance approval to the

pfrime eContractor to substitute the LBE sSubcontractors or otherwise modify the LBE

commitments in the Bid and Contract documents. It shall be a material breach of contract for a

Prime Contractor to fail to include such clause in all Subcontracts with LBEs. This provision shall

also state that it is enforceable in a court of competent jurisdiction.
- (B) Geﬁ#aeﬁhﬁkazll—wqwe—pm%—wﬁﬁdaefeﬁ; Wwhenever amendments,
modifications, supplements, or change orders eumulatively-increase the total dollar value of

the eContract by-more-than-10-percent, the Prime Cohtractor mustte comply with those
provisions of this ChapterOrdinanee that applied to the original Ceontract with respect to the

amendment, modification, supplement, or change order.

(7 Qeﬁﬁﬁeefﬁfhall—#equ#eﬁﬁﬁﬁfeeﬁﬁ%te%COntract Awarding Authoritz’es shall

submit to the Director for approval all proposed eContract amendments, modifications,

supplements, and change orders that cumulatively increase by more than twenty percent
(20%) the total dollar value of ali-eContracts originally valued at $50,000 or more. The Director

shall reviewimpose or increase the Subcontracting participation requirement as necessary to reflect
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additional opportunities for LBE participation from the proposed amendment, modification,

supplement, or change order as appropriate to-correct-ary-contracting practices-that-exclude-any

theprime-contractor-or lower-tier sSubcontracting ro evade using LBE Subcontractors to perform

work or for any other purpose inconsistent with the provisions of this ChapterOrdinanee, or rules

and regulations adopted pursuant to this ChapterOrdinance-or-contract provisions pertainingto
I BE ytilization.

(9)  For the duration of any Contract ;s*ubiect to LBE participation requirements,
Qeﬂﬁﬂa‘e%ﬁ%%hféh—&bfbeeﬁﬁ‘aéﬁﬁgﬁ‘weﬁlfhalﬁew& the pPrime erntrabtorM to pay its
sSubcontractors within three working days after receiving payment from the City unless the
pPrime eContractor notifies the Director in writing within ten (10) working days prior to
receiving payment from the City that there is a bona fide dispute between tﬁe pPrime
eContractor and the sSubcontractor, in which case the pPrime e'gontractér may withhold the
disputed amount but shall pay the undiépufed amount. The Director may, upon méking a
determination that a bona fide dispute exists between the pPrime egontractqr and
sSubcontractor, waive this three-day payment requirement. In making the determination as to

whether a bona fide dispute exists, the Director shall not consider the merits of the dispute.

shall submit within 10 working days following receipt of payment from the Cify, tofile-armaffidavit
a statement, in a form specified by the Director, attestingunder-peralty-ofperjwry- that he or she has -

paid all sSubcontractors_all undisputed amounts from previous City payments. The-affidavit-shall
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(J)  Waivers. The Director shall waive the ZBE-Bid Discounts provided in Section

14B.7(D), and post all approved waivers online on a CMD website arnd reportthe- waiver-to-the
Commission; if: » '

(1)  The Director finds, with the advice of the Contract Awarding Authority and

the Office of Contract Administration, that needed gpods or services are available from a sole

source that is not currently disqualified zo-de from doing business with the City; or
) "

—For Contracts in excess of $5,000,000, a Contract Awarding Authority

establishes that sufficient qualified LBEs capable of providing the needed goods and services
required by the Contract are not available, or the application of the LBE Ddiscount will result in
significant additional costs to the City if the waiver of the Bid Discount is not granted.
| (K) Micro-LBE Set-Aside Program.
(1)  Eachfiscal year, each Contract Awarding Authority, in consultation with
the Director, shall set aside the following for aWard to Micro-LBEs:

(@  Notless than 50% of eligible Public Work/Construction Contracts

and
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(b)  Not less than 25% of Eligible Sérvices/Commodities Contfacts.

(2) Contracts Qnder the Micro-LBE Set-Aside Program shall be competitively
awarded in accordance with the Mumeipal Administrative CodePurchaser'sregulations, except
that if (a) fewef thaﬁ two qualified Micro-LBEs submit Bbids, or (b) the Contract Awarding
Authority determines that the Contract would not be awarded at a fair market priée, then the

Contract Awarding Authority may reject all Bids and rebid the eContract outside the set-aside

program.
(3)  Each Contract Awarding Authority shall include the following information
concerningreport its compliance with the Micro-LBE Set-Aside Program to the Board of

Supervisors &3

annuadly-as part of its annual report under Section 14B.15(B):

(@)  Each Eligible Public Works/Construction Cohtract and, each
Eligiblé Services; /-Commodities Contract awarded under the Micro-LBE Set-Aside Program,
and its dollar amount; and

(b)  Each Eligible Public Works/Construction Contract and each
Eligible Services/ Commodities Contract not awarded under the Micro-LBE Set—Asid‘e
Program, accompanied by an explanation as to why each such Contract either was not set
aside, 'or, if set aside, was not awarded under the Micro-LBE Set-Aside Program.

4) Contrécts that are set-aside for award to Micro-LBE's'shaII not be subject

to the subcontracting geals participation requirement under Section 14B.8. Micro-LBEs that

subcontract any portion of a set-aside contract should subcontract to businesses certified as
Micro-LBEs, to the maximum extent possible. Micro-LBEs that subcontract any portion of a
set-aside eContract must serve a eCommercially #Useful #Function based on the Ceontract's

scope of work, and must perform work directly with a value of at least twenty-five percent (25%)

of the total eContract amquntwe#e.
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(L) San Francisco First Program.

) Unless otherwise provided in this Chapter, Contract Awarding Authorities shall use the

good faith efforts set forth in Section 1 4B.7(4) to atfempt to obtain at least three Bids from Micro or

Small LBEs for all Public Works/Construction Contracts estimated to cost in excess of $10,000 but less

than the Threshold Amount and all Commodities, Architect/Engineering, Professional Services, and

General Services Contracts estimated to cost in excess of $10,000 but less than the Minimum

Competitive Amount.

2) If the Contract Awarding Authority is unable to obtain at least three Bids from Micro or

Small LBEs, the Contract Awarding Authority shall prepare a written finding explaining why at least

three Bids from LBEs were not obtained, |

(£M) Prompt payment. The City shall pay LBEs Prime Contractors within thirty (30)

days of the date on which the City receives an invoice for work performed for and accepted by

the City.

SEC. 14B.8. SUBCONTRACTING.

(A) LBE Subcontracting Participation Req'\uirementsé%eals. Prior to soliciting 4Bids,
Contract Awarding Authorities shall provide the Director with a proposed job scope for each
(1) Public Works/Construction Contract that equals or exceeds fifty percent (50%) of the
Threshold Amouﬁt, and (2) eaéh_Architect/Engineering, Professionaf Service, and General

Services Contracts that equals or exceeds fifty percent (50%) of the Minimum Competitive
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BOARD OF SUPERVISORS . Page 40

431




© ® N O o A w N =

N N N NN N ~— — - -— — —_ - — —_ —_
N A W N A0 ©W 00N 0w N -~ O

Amount._ The Contract Awarding Authority may ask the Director to waive LBE subcontracting

partzczvanon requirementsgoats where it anticipates that there are no subcontractlng
opportunities or there are not sufficient LBEs available to perform the subcontractmg work
available on the Contract.

The Director shall set LBE subcontracting participation requirementsgoats for
each such Contract, where appropriate, based on the following factors: ‘ |

(1) The extent of subcontracting opportunities presented by the scope of the
proposed Confract; and

(2)  The availability of Small—and%ﬁere-LBE Subcontractors certified to provide
goods and services required under the scope of the proposed Contract.

Except where the Director determines there are not sufficient Small and Micro-LBEs

available to perform the subcontracting opportunities presented by the scope of the proposed Contract.

Bidders must list and use only Small ‘and Micro-LBEs to satisfy the LBE subcontracting particination

requirement set by the Director. Where the Director determines that there are not sufficient Small and

Micro-LBEs available, the Director may authorize Contractors to satisfy the LBE subcontractor

participation requirement by using Small, Micro or SBA-LBEs, or may set separate subcontractor

participation requirements for Small and Micro-LBEs, and for SBA-LBEs. For each Contract where ‘

the Director sets a LBE subcontracting requirement at less than twenty percent, the Director shall

prepare d written explanation of the details justifying the LBE subcontracting requirement set. The
written explanation shall be Qostc_éd online as soon practicable. Ceniractors-shallsatisf-the LBE
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(B) Satisfaction of Good Faith Efforts Requirements. At the time of a Bid, all
Bidders must meet the LBE subcontracting participation reguiremenz‘gea-ls- set by the Director,
and also must conduct good faith efforts and file evidence of good faith efforts as required in
Sections 14B.8(D) and (E) respectively, with the following exceptions;

m If wsn—s—ubm*men—ef—a—%d— LBE subcontracting participation in the submiited

the Bid deﬂ%ﬁ&ﬂﬁ%ﬁ%ﬁ%ﬁ‘ﬂ&@%ﬁ%—#fﬁﬁ exceeds &y-thirty-five-pereent-(35%) the
established| BE subcontracting participation requirementgoat set by the Director for the Contract

by at least thirty-five percent (35%)the-Bid, the Bidder is HGH‘eq-bH-FEd excused from te-conducting or

documenting its good faith efforts or-tofile-evidence-of goodtaith-efforts as otherwise required in
Sections 14B.8(D) and (E). Fer-the-sole-purpose-of determining-whether-a-Bid-excoeds-by-thirty

percent-(35%)-the-established LBE subcontracting participation shall be determined in this Section
14B.8(B)(1) only, as the sum of all participation by geal-andtherefore-exempts-the-Bidderfromthe

.
iar-3la o daygeo s JoVaVa ML Fa a2 ntfn SVl o ParkaVatnPatl 5 aa fnlln 4.0 D L
(4 v =00 v 3 G 7 v, ¥y :

be-counted Small and Micro-LBE pPrime ¢Contractors, Small and Micro-LBE Joinf Venture
partners, and Small and Micro-LBE Subcontractors. Participation by SBA-LBE Subcontractors

shall se-counted toward LBE subconiracting participation for purposes of determining whether the

| Bidder is excused from conducting and documenting good faith efforts only if, under Subsection

14B(8)(A), the Director permitted Bidders to li&tuseef SBA-LBE firms to satisfy subcontracting

participation requirementsgoeats on the Contract.

(2)  Where the Director has set LBE subcontracting participation requirements for

Bidders-on Public Works/Construction Contracts in an amount less than the Threshold Amount
or on Architect/Engineering,- Professional Services, or General Services Contracts in an
amount less than the Minimum Competitive Arﬁoun’r, Bidders are not required to conduct good
faith efforts or to file evidence of good faith efforts as required.in Sections 14B.8(D) and (E).-te
select Subeontractors-to-meet-LBE godls-

Mayor Lee; Supervisor Farrell : ‘
BOARD OF SUPERVISORS : Page 42

433




—

N N N N N N - - - — — — — - - — -
'Ol RN wr N - o © (09] ~] (0)] (@)1 BLN w N - o

© oo ~N oo o h W N

(C)  Non-responsive Bids. Bids that do not meet the LBE Subcontractzng participation

reguzrementsgeal set under 14B. 8(A) will be rejected as non-responsive unless the Director
finds that the Bidder diligently undertook all the good faith efforts required by this Chapter (or
that the Bidder is exempt from good faith efforts requirements under Section 14B.8(B)) Ordinanee and

that the failure to meet the good faith efforts requirements and/or the subcontracting particination

requirements resulted from an excusable error. Fhe-ContractAwardingAuthorit-shall- require

Bidders musitte contact a LBE before listihg that LBE as a Subcontractor in the Bid. Unless

| otherwise an excusable errof is fouhd excused by the Director, a4 Bid that fails to document

compliancecemplty with this requirement will be 'rejected' as non-responsive. In addition only
LBEs that have been contacted and agreed to be listed as Subcontractors shall be credited
toward meéting the LBE subcontracting participation requirementsgoas.

(D) . Good Faith Outreach. In addition to meeting the LBE subcontracting

participation requirementsgoai, Bidders on (1) Public Works/Construction Contracts that equal
or exceed the Threshold Amount; and (2) Architect/Engineering, Professional Services, or
General Services.Contracts that equal or exceed the Minimum Competitive Amount shall

undertake good faith outreach as set forth in this Section 14B.8 (D) and duly promulgated Rules ‘

and Regulations to select Subcontractors to meet LBE subcontracting participation

requirementsgoals. Except where a Contract does not include & LBE subcontracting participation

requirements subcontracting-goal or a Bid is exempt from good faith .outreach under Section
14B.8(B), Bids from Bidders who fail o conduct and/or to document adeguate good faith

outreach steps as required by this ChapterOrdinarce and jts duly promulgated HZRC Rules and

Regulations shall be declared nonresponsive.
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(E) Documentation of Good Faith Outreach. Each Bid that equals or exceeds the

Threshold Amount or the Minimum Competitive Amount, as applicable, sh’allldocument good

faith outreach and include the documentation with the Bid. Unless otherwise excused by this

Chapter, sSuch documentation shall include: (1) the dollar amount of each subcontract and a
statement of the scopé of work to be performed under the éubcontract; (2) the identification of
each subcontract awarded to an LBE and, (3) for each subcontract, copies of the

Subcontractor Bids submitted. Such documentation shall contain at least the Bid amount and
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a description of the scope of work, and separately, for each subcontract, a full and complete
statement of the reason(s) for selection of the Subcontractor. If the reason is based on relative
qualifications, the statement must address the particular qualifications at issue. If the reason is
the Bid's respective dollar amounts, the statement rhust gtate the amounts and describe the
similarities and/or dissimilarities in the scope of work covered by the Bids. If no written Bids
were submitted by some or all of the Subcontractors who bid the job, the Bidder shall submit a
written statement containing (1) the amount of each oral bid; and (2) separately, for each
subcontract, a full and complete statement of the reason(s) for selection of the Subcontractbr.
Successful Bidders shall maintain the documentation described in this paragraph for three (3)
years following ﬁbbﬁﬁﬁﬁeﬂ—@{ﬂ%e—zgfd—% completion of the Contract,—whi,ehever—is—la%er.

SEC. 14B.9. ENSURING NON-DISCRIMINATION IN SUBCONTRACTING.
' (A) Prohibition on Discrimination. A BBidder may not discriminate in its selection
of sSubcontractors against any person on the basis of race, gender, or any other basis .
prohibited by law. The City Administrator shall work the Human Rights Commission to ensdre

that this provision is effected to the fullest extent allowed by law. Contract Awarding Authorities

and the City Administrator shall refer all formal complaints of discrimination and all other instances

where discrimination may have occurred of which they become aware to the Human Rights

Commission for investigation and resolution pursuant to Administrative Code Chapter 124 and Section

14B.9(D).
(B)  Availability Data. fordertoprevent unlawful-diserimination-in the-selection-of

. subeontractors—and-toToln order to prevent unlawful discrimination in the selection of

subcontractors, and to identify and correct unlawful practices, the 'City will monitor the

administration of City Ceontracts, including the selection of sSubcontractors, as provided in this

Section 14B.9. For Public Work/Construction, Architect/Engineering, Professional Services, and
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General Services Contracts pbli

general-service-eontraets which the eContract edwarding aA_uthority'reasonably anticipates will
include sﬁubcontractor barticipation, prior to the solicitation of Bidsbids or-propesals, the

Director shall assemble certification-data regarding the availability of MBEs, WBESs, and OBEs
to provide work that is likely to be subcontracted. The Director, in the Director's sole

discretion, shall determine the appropriate methodology.

(C) Requirements for Solicitations. In all solicitations of Public Work/Construction,

Architect/Engineering, Professional Services, and General Services Contracts for publie

gets which
the eContract edwarding e4uthority reasonably anticipates will include sSubcontractor
participation, the eContract a_,iwerding aAuthority shall include the availability data described
above. Bidders shall undertake all required good faith eﬁoﬁs outreach steps in such a manner
as to ensure thaf neither MBEs nor WBEs nor OBES are unfairly or arbitrarily excluded from
the required eutreach. : .

(D)  Review and Investigation by the Human Right Commission of-Bid. The Director of

the Human Rights Commission may review or investigate any 4Bid, including the selection of the

Bbidder's sSubcontractors, to determine whether discrimination may have occurred. The

-Director of the Human Rights Commission shall review 4Bids, during the bid protest period, to

- determine whether: (1) a-potential Ssubcontractor or other person has filed a complaint of

discrimination; (2) there is a significant difference between the percentages of MBEs, WBEsS,
or OBEs available-to provide goods and services as Ssubcontractors on the contract and the
percentages of the #Bidder's Ssubcontractors who are MBEs, WBEs, or OBEs; or (3) other
facts and circumstances suggest that further inquiry is warranted. The Director of the Human

Rights Commissz‘on, in the Director of the Human Rights Commission's sole discretion, shall

Mayor Lee; Supervisor Farrell
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determine; whether and when to investigate further the conduct of a 4Bidder or eContractor.

SEC. 14B.10. POWERS AND DUTIES OF THE CITY
ADMINISTRATORCOIMMISSION AND THE CONTRACT MONITORING DIVISION

(CMD)DIRECTOR.
(A)  City AdministratorHumer-Rights-Commission. In addition to the duties and powers

given to the City AdministratorHumeanRights-Commission elsewhere, the City Administrator or
designee Commission shall: '

1) When neceésary;subpoena persons and records, books and documents

for e preceeding-of the-Commission-or-anany hearing or investigation by the City Administrator or

Director or ax audit pursuant to Section 14B.10(B)(5) concerning certification under, or

compliance with this Chapterconducted-to-further-the-purposes-of this-Ordinance.

(2)  Adopt rules and regulations establishing standards and procedures for

effectively carrying out this ChapterOrdinance.

(3) Issue forms for the Controller or eContract adwarding_duthorities

departments 10 collect information from eContractors as that-the City Administrator deems
necessary to perform its duties under this Chapterpreseribed-by-this-Ordinance.

(4)  Hear appeals challenging certification denial decisions by =} the Director’s

or the imposition of any sanction specified in Section 14B.17(D) against a Bidder, Contractor,

Subcontractor, certified LBE, or applicant for certification.disquatification-of a-bidder-or-Contractor;

Mayor Lee; Supervisor Farrell
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(8)  Byregulationrequire Direct eContract adwarding e4uthorities, departments

and the Controller to provide to the Director such information as will be necessary to enable

the Director to issue reports required by this Chapter to the Mayor and the Board of Supervisors

(B) CMDHRC Director. In addition to the duties and powers given to the CMDHRE

Director elsewhere, the Director shall:

(1)  Levy the same sanctions that a eContract adwarding a4uthority may levy

"as specified in Section 14B.17(D).

(2)  Ensure that the necessary data concerning LBE, MBE, WBE, and OBE

availability and participation in City Contracting is collected, and analyzed, and included in CMD ’s-

annual report required
by Section 14B 15(B). The Director shall ldentlg areas of contracting where the City or any of
its departments are failing to meet L BE subcontracting requirements or are contracting with
MBEs, WBEs, or OBEs at rates less than woula be anticipated b¥ the availability déta. ‘

(3)  Provide information and other assistance to LBEs to increase their ability

to compete effectively for the award of City Ceontracts.

Mayor Lee; Supervisor Farrell
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(4) Grant waivers as set forth in Sections 14B 7(J) and 14B.8(A), and
dlsquahfy a Béldder or Ceontractor as set forth in Section 14B.17.

(5)  In cooperation with the Controller, randomly audit at least three prime
eContractors each fiscal year in order td ihsure thejr compliance with the provisions of this
ChapterOrdinance. The Director,‘ in cooperation with the Controller, shall furthermore randomly
audit 10 percent (10%) of the Jioint Vventures granted Bbid Ddiscounts in each fiscal year. Zhe

(8) Take actions to ensure compliance with the provisions of this

Chapter@rdinance, including, without limitation, intervening in the selection process_in the event

of actual discrimination or harm, or issuing recommendationsguidelines for selection processes

" administered directly by Contract Awarding Authorities to ensure that the minimum gualifications,

evaluation criteria, or scoring methodologies set forth in the requests for bids, gualifications, or

Pproposals, or the selection panel deliberations do not inadvertently disadvantage gualified Small- by

hinder-equal business-opportunitiesfor-L BEs, o+ Micro-LBEs, and fe~MBEs, WBEs, and OBEs, in

competing for opportunities in City contracting.

SEC. 14B.11. POWERS AND DUTIES OF THE CONTROLLER.
- (A) In addition to the duties given to the Controller elsewhere, the Controller shall
work cooperatively with the Director to provide such contractual encumbrance and payment
data as the Director advises are necessary to rﬁonitor the participation of Small-LBEs, Micro-

LBEs, MBEs, WBEs, and OBEs in City pf#—m&—dOﬂtl’ﬂC’[S. If any department refuses or fails to

Mayor Lee; Supervisor Farrell : .
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provide the required data to the Controller, the Controller shall immediately notify the Mayor,

thisthe Board éLSupervz‘sors, and the Director.

(B) The Controller shall not certify the award of any eContract subject to this
ChapterOrdinance Where the Director has notified the Controller that the eContract adwarding
aduthority has not provided the information the Director advises is necessary under this
ChapterOrdinanee.

(C)  The Controller shall have the right to audit the books and records of Contractors, Joint

Venture participants, and Subcontractors to ensure compliance with the provisions of this Chapter.

Mayor Lee; Supervisor Farrell
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SEC. 14B.12. POWERS AND DUTIES OF THE MAYOR.

In addition to the duties given to the Mayor elsewhere, the Mayor shall:

(A) By July 1st of each fiscal year, set and report to the Board of Supervisors a City-wide

LBE Participation Goal on the overall dollar value of all Contracts projected to be awarded in the

upcoming fiscal year that will be subject to this Chapter. The City-wide LBE Participation Goal shall

be based on prior fiscal vear LBE utilization data and current LBE availability, but shall not be less

than forty percent (40%). The City-wide L BE Participation Goal shall include a sub-Goal of at

least twenty percent (20%) participation by Micro-LBEs. Contract Awarding Authorities shall use,
among other mez‘hods,.the good faith efforts in Section 14B.7(4) to attain the City-wide LBE

Pariicipation Goal. The City-wide LBE Participatz'pn Goal may be achieved by Small; and Micro—and

SBA LBE participation as a prime Contractor, Joint Venture partner, or Subcontractor.
(B) _ Iissue notices to all City. departments informing them of their duties under this
ChapterOrdinanee. The notice shall contain the following information: (1) the City-wide LBE

Participation Ggoals set in Section 14B.12(4) that all City departments are encouraged expected-to

use-good-faith-efforts-to attain during the fiscal year, and that a department's failure to-use-good-

|| faith-efforts to attain the City-wide LBE Pparticipation Goalgeals shall be reported to-this-Board in

CMDthe-Commission's annual report; (2) the availability of MBEs, WBEs, and OBEs to perform

City contracting and that departments are expected to take all steps necessary to ensure

Mayor |_ee; Supervisor Farrell
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against illegal or arbitrary discrimination or exclusion of any certified business; and (3) the
data each department is required to provide the Controller on each contract award.

(BC) Coordinate and enforce cooperation and compliance by all City dPepartments

with- this ChapterOrdinance.

SEC. 14B.13. POWERS AND DUTIES OF CONTRACT AWARDING AUTHORITIES.
(A)  In addition to the powers and duties given to eContract adwarding aAuthoriﬁes
elsewhere, eContract a_flwardi'ng aduthorities shall: |
| (1) Adjust bidbondirg and insurance requirements in accordance with the

requirements set by me

autkeﬂfed—by—the €in-Risk Manager, or as allowed by law—Bep&Hmem—ej%dnﬁmsﬂaaﬁw—Se#weef
(2) Use Make znformanon available about the City's Surety-Bonding and Financial

Assistance Program set forth in Section 14B.16 to assist LBEs bidding on and performing City
public works/cbnstruction contracts to-meet bonding requirements and/or obtain construction
loans.

| -(3) Adveﬁisé%%%e@ﬁ%eef&wﬁa&e%%ﬁ#aﬁew(@%—maee#mﬁe
format-or-aformatspecified-by-the-OC4-all Qbid opportunities, requésts for Pproposals, and
solicitations for wﬁich published notice or advertjsing is required, no-laterthan at least 10

calendar days prior to the Bid due date o

Mayor Lee; Supervisor Farrell ,
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(4)  Require each request for payment submitted by a Contractor to the Contract

Awarding Authority to include Subcontractor participation data in a form approved by the Director,

verifying the Contractor’s payments to its LBE Subcontractors and the Contractor’s progress toward

meeting its LBE participation requirements.

Ifq request for payment fails to include the required information in the form

approved by the Director, the Contract Awarding Authority in consultation with the Director, after

notice and an opportunity to be heard, may notify the Controller to withhold twenty percent (20%) of

the requested payment until the information is provided. Such notice shall be made within two working -

davs of the request for payment, and must inform thel Contractor that the Contract Awarding Authority

has tentatively determined that the Contractor has not submitted required information, list what

information is.missing, and provide that if the failure is substantiated, twenty percent (20%) of the

requested payment will be withheld until the information is provided.

' (5 ) Require all Contractors to submit, within 10 days following payment by the City

to the Contractor for work completed or services performed on a Contract, in a form approved by the

Director, a statement siened under penalty Q’ perjury, attesting that the Contracior has paid all

Subcontractors, less any contractually provided retention, for the Subcontractor’s portions of the work

invoiced and included in the City’s payment. Contract Awarding Authorities shall notify the Director

of any failure to provide the required information or statement. The Director shall investicate and. as

necessary, take appropriate enforcement action against any noncomplying Contracior as authorized

under Section 14B.17.

(6) __lmpose, in consultation with the Director, such sanctions or take such other

actions as are designed in Section 14B.17(D) to ensure compliance with the provisions of this
Chapter. Ordinaneewhich-shall-incldebut-are-not-Hmited-to:
(@) —Refuseto-award-a-contract
——————— (b} —Order-the-suspension-of-a-contract:
Mayor Lee; Supervisor Farrell .
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(75) Not award any eContract to a Pperson or business that is disqualified from
doing business with the City under the provisions of this Chapter-Grdinance.
(86) Designate a staff person to be responsible for responding to the Director

and City AdministratorGemmission regarding the requirements of this Chapter-Ordinanee.

(97)  Maintain accurate records as required by he-this - -ChapterDirector-and-the

(108) %eqﬁefeaﬁb%e— pProvide technical assistance to LBEs to increase their
ability to compete effectively for the-award-of City Ceontracts.

Mayor Lee; Supervisor Farrell :
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(11.16) Provide Notify the Director in writing within 10 days whenever the cumulative
value of with-written-notice-of alf-contract amendments, modifications, supplements, and change
orders to a Contract subject to this Chapter thet-ewmulatively-reswlt-in-on increase or decrease of
the eContract's dollar amount ¢f bi)_more than L0ten percent (10%). Such-notice-shall-be provided

i 10 4 f oerehsuch oo

(1244) Whenever eontract-amendments, modifications, supplements, or change

orders to a Coniract subject to this Chapter eumulatively-increase the total dollar value of a

eContract by-mere-thantoten-pereent-{10%), the eContract adwarding a4uthority shall require
compliance with those provisiohs of this ChapterOrdinance that applied to the original

eContract. | |
(13 34—2) Obtain prior approval of the Director for aAll eContract amendments,

modn‘“ cations, supplements or change Orders%%%&éﬁﬁi%%easéhbym—tkaiﬁgﬁﬁ%
the-total-dollar-value-of-all-to a Ceontracts Originally valued at or above $56:009 fifty percent (50%)

of the Minimum Competitive Amount, ermere that cumulatively increase the contract’s total value by

more than 20twenty percent (20%) of its original or last CMD approved value. Theshall-be-subjeetto
pﬁefeappiﬂeva#@#he Directorwhe shall reviewensure that -the proposed amendment,

modification, supplement, or change order does not adversely impact contracting opportunities that

would have been present for LBEs had the Conz‘racr been initially awarded at the proposed increased

(_B) Contract adwarding a4uthorities or departments may issue Bids for Professional

Services or Archztect/Enmneermg Services that anlte encourage or request businesses to form

Jioint Vyentures en-any

to promote LBE .

participation.

Mayor Lee; Supervisor Farrell
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(C)  For the purpose of determining LBE participation, contracts awarded to joint
ventures in which one or more LBEs are combined with one or more businesses that are not
LBEs shall be deemed by the Contract Awarding Authorityeentract-awarding-autherity to be
awarded to LBEs only to the extent of the LBE participation in the joint venture.

(D)  Subject to the budgetary and fiscal provisions of the San Francisco Charter and
to any limitations or requirements associated with thé issuance of municipal financings,
including but not limited to the use of tax-exempt financing and other long-term obligations,
eContract adwarding e4uthorities shall set aside the following percentage of the value of each.‘
eContract, as-defined-in-Seetion14B-2; t0 be used solely to fund the CMD'’s actual costs of
administering and enforcing edministration-and-enforeement-of this Chapter fef—that—speelﬁe

f@%ﬁﬁ%d—dfﬁﬁﬂﬁ—ﬂsjﬁi‘&eﬁéaélé- This Sectlon 14B.13(DED) shall not apply to eContracts that
are funded by bonds that were authonzed prior to June 10 2006fhe—eﬁ%e£weda{:e—ef—%

Ordinance.

(1)  ForeContracts having an estimated value under $1 million, the egontréct
adwarding e4uthority shall set aside two percent (2%) of the value of the eContract for the
purpose described in this Section.

(2). For eContracts having an estimated value of at least $1 million but less
than $10 million, the é(_?ontract adwarding aAutﬁority shall set aside one percent (1%) of the

value of the eContract for the purpose described in this Section.

Mayor Lee; Supervisor Farrell
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(3)  ForeContracts having an estimated value of at least $10 million but less

than $50 million, the eContract adwarding a4uthority shall set aside one half of one percent

(0.5%) of the value of the eContract for the purpose described in this Section. ﬂ

(4)  For eContracts having an estimated value of $50 million or more, the HRE
Director, in consultation with the eContract adwarding e4uthority; shall determine the level of
funding necessary to administer énd enforce this ChapterOrdinance with respéct to the subject
eContract, provided that the funding shall not exceed one half of one percent (0.5%) of the
value of thé eContract. The eContract adwarding aduthority shall set aside the designated
funds to be used solely for the purpose described in this Section.’

(5) Notwithstanding Sections 14B.13(DED)(1), (2), (3) and (4), with respect to

each Contract to be issued byfer the Port of San Francisco, the San Francisco Public Utilities

Commission, the San Francisco Department of Public Works, and the San Francisco

International Airport, each such eContract a4dwarding aduthority and the HRGC-Director shall |

confer with the Director and jointly shall estimate the costs of administering and enforcing this
Chapter with respect to each eContract fe—be—ﬁfﬁed—bjwmﬁﬁﬁe%wdmgﬂ%e% The
eContract edwarding aeduthority shall set aside the agreed-upon funds to be used solely for the
purpose described in this Section.

If, after exéhanging information regarding the nature of the eContract and
the administrative activities required, the eContract a4dwarding a4uthority and the Director do
not agree on the cost of administering and enforcing this Chépter, the Mayor or the Mayor's
designee shall determiné the appropriate amount to be set aside for the purpose described in

this Section.

The Humean-Rights-Commission Director shall report on compliance by

eContract adwarding a4uthorities with set-asides determined under this Section

Mayor Lee; Supervisor Farrell ‘ .
BOARD OF SUPERVISORS Page 57

448 ,




-

L G S
- O

13

14

15
16
17

18

19
20
21
22
23
24

© © N O A W N

14B.13(DED)(5) and on the agreed upon funds for contract awarding authorities under

14B.13(DED)(5) in CMDthe-Comumission's annual rebort under Section 14B.15(4B).

SEC. 14B.14. POWERS AND DUTIES OF THE OFFICE OF CONTRACT
ADMINISTRATION.

In additiqn to the duties. given the Office of Contract Adminiétration elsewhere, the
Office of Contract Administration shall: |

(A)  Maintain, with the assistance of the Director, a current Iist of Small-LBEs, Micro-
LBEs, MBEs, WBEs, and OBEs to provide each of those commaodities or services subject to
this ChapterOrdinance that the Office of Contréct Administration indicates are requiréd by the
City.

(B) Maintain a central websz’teqﬁ@é& where the following information for all formal bids,

requests for proposals and solicitations _for Commodities and Services will be postedlisted and

kept current;:

bids, tsfor-propesals-and selicitations-the title and number; the name of the eContract

adwarding e4uthority; and the name and telelphone number of the person to be contacted for

further information. Such information shall be posted with sufficient lead time to provide |
adequate notice and opportunity to potential City contractors and vendors to 'participaté in the
bid opportunity, request for proposals or solicitation, but in no event less than 10 calendar
daSls prior to the due date foI such bid opportunin, request for proposals, or solicitation.
SEC. 14B.15. REPORTING AND REVIEW. |
(A) Quarterly ReportsReporting by CMDthe-Director. Qeﬂ%ﬂf‘tgflaﬂﬁﬂiﬂ*—lv%%aﬁd
no-later-than-thefirst-dey-of every-third-month-thereafter—the By July 1, October 1, January 1, and

. Mayor Lee; Supervisor Farrell :
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April I of each fiscal year, CMD Director shall issue guarterly & written reports for the prior fiscal

quarter to the Mayor and the to-this Board of Supervisors. ThetThe -report shall document;

(1) Each Contract Awarding Authority’s progress towards achieving the goals of

this Chapter e-&&k—@l—lai-dep&lﬁﬁﬂe-lﬂ—'& performance-under-the-terms-of this-Ordinence, including,
among other things, each City-department's Contract Awarding Authority’s progress in meeting

the Citv—Wz'de LBE Participation Goal, and individual Contract LBE participation requirements, and

ensuring non-discrimination against MBEs, WBEs, and OBES -goals-and-ensuring-non-

fr9.030 1 oy

Es- Theat report shall also documentstate the level of

participation of all categories of LBEs, and whether or not each Contrqct Awarding Authority

Gity-department-has fully reported all data required by this ChapterOrdinanee or requested by
CMD, the City Administrator, HRE-or the Controller.

_ (ad) Whenever QM'S report concludes that a Contract
Awarding Authority has departrentmanagement's ihtentionalb_z disregarded or negligently
performeance performed any ef-obligations imposed by this ChapterOrdinancehas-contributed-to-thet

Ordinance, O whenever-the Director'sreport-concludes that a Contract Awarding Authority City

department-has-failed to provide any data required by this Chaprer©Ordinance-or requested by #he
HRC CMD., the City Administrator. or the Controller, a member of the-Clerk-ef-this Board

mayshall schedule before the appropriate Com.mittee of the Board a hearing on that report.

Mayor Lee; Supervisor Farrell
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hearing- At the hearing, The-Clerk's-netice-shalHinform the Department heads'that—they must
be prepared to respond to the Director's finding of intentional disregard and/or negligent

performance and to explain what steps they intend to take to forestall repetition of the

problems identified in CMD 'sthe-Directors! report. The-sameprocedure-shall-befollowed-whenever

(2)  TheDirector-shallreportto-the- Commission-all All waivers of LBE Bid
Discounts granted by the Director under aeted-uponpursuantto Section 14B.7(J) and all waivers of
LBE Subcontracting Participation requirements granted by the Director under 14B.8(A). Suechreport

(B)  Annual Reporting by City Departments

——As part of their annual budgetsubmission report to the Board of
Supervisors, all-ContractAwardingAuthorities-and City departments shall report ammualhy:
(La) fe%ke—_Mayeff—eﬁ On their progress m—ﬂ?ef#eﬁedmgﬁﬁe&l—yeaf toward ke

abhievement of the City-wide | BE Participation Goal and Contract-specific LBE subcontracting

participating requirements and steps to ensure non-discrimination against MBEs, WBEs, and

OBEs in the preceding yeargen

and-OBEs: and

(25) totheBoardofSupervisors—on On their compliance with the Micro-LBE Set
Aside Program in accordance with Section 14B.7(K)(3).

Mayor Lee; Supervisor Farrell )
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(C)  Annual Reporting by the City AdministratorCemmission. By July 1st of each fiscal

year, the City AdministratorCommission shall submit an annual report to the Mayor and #his

Board of Supervisors on the progress of the City toward achieving the goals of this

' ChapterOrdinanee, together with an identification of problems and specific recommendations

for—@) improving ﬁke—@r&s—pa#bﬂ%t&&—lﬁj%ﬁ%&g%ng participation by all categories of LBEs in
City contracting a#a

Commissionss report shall include an analysis of the availability of MBEs, WBEs, and OBEs and the

bidding environment in the various industries that pérticipate in City contracts.

(D) __ Board of Supervisors Public Hearing. Each year, after receiving #he

Commission’s CMD'’s quarterly reports and the annual reports of CMD and City departments, the

Board mayshall hold a hearing to review the City's performance under this ChapterOrdinanee,
the administration of this ChapterOrdinance by CMDthe- HRE, and the progress of City

departments towards achieving the purposes of this ChapterOrdinanee, and other subjects

pertaining to the ChapterOrdinance.

SEC. 14B.16. SAN FRANCISCO BONDING AND OTHER ASSISTANCE.
(A). San Francisco Bonding and Financial Assistance Program.
(1) Progifam Description. The City and County of San Francisco, acting

through the City Administrator, or, in his or her discretion, as delegated to thethe Director-of

isk Managery, intends to
provide gUarantees to private bonding companies and financial institutions in order to induce
those entities to provide required bonding and financing to eligible Ceontractors and

Ssubcontractors bidding on and performing City Ppublic Wivorks_/ Ceonstruction Ceontracts.

Mayor Lee; Supervisor Farrell
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This bonding and financial assistance program is éubjec’t to the provisions of thié Section
14B.16(A). '

(2) Eligible Contracts. The assistance described in this Section 14B.16(A)
shall be available for any City }_’pub‘lic Wiworks / Ceonstruction Ceontract to which this
ChapterOrdinance applies. |

(3) Eligible Busmesses Businesses must meet the following criteria to
qualify for assistance under this Section 14B.16(A).

(@) The business may be either a prime Ceontractor or Ssubcontractor;

and

(b)  The business must be certified by the Contract-MonitoringDivision
ef;ke—@ﬁﬁ-ee—qﬁhe—@ﬁy%dnﬁﬁmﬁéame{CMD} as an LBE according to the requirements of Section
14B.3, 14B.5, or 14B.6;

()  The business may be required to participate in a "bonding
assistanée training program" as offered by the Risk Manager, Which is anticipated to provide
the following:

() Bond applicaﬁon assistance:,
()  Assistance in developing financial statements,
(i)  Assistance in development of.a pre-bond surety profile,
(iv)  Identification of internal financial controi sysfems, and
(v)  Development of accurate financial reporting tools.

(4) Agreements Exe’cutéd by the Risk Manager. The Risk Manager is

hereby authorized to enter into the following agreements in order to implement the bonding

“and financial assistance program described in this Section 14B.16(A):

Méyor Lee; Supervisor Farrell : :
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(@)  With respect to a surety bond, the agreement to guaranty up to
46forty percent (40%) of the face amount of the bond or $4;0008;000756-669-750,000,
whichever is less;

(b)  With respect .to a construction loan to be made to a contractor or
subcohtractor, an agreement to guaranty up to 54fifty percent (50%) of the original principal
amount of the construction loan or 54fifty percent (50%) of the actual loss suffered by the
financial institution as a result of a loan default, whichever is less; provided that in any event

the City's obligations with respect to a guaranty shall not exceed $.1,000,000756-064,

(¢)  Any other documents deemed necessary by the Risk Manager‘to
carry out the objectives of this program, provided that such documents shall be subject to
review and approval by the City Attorney's Office.

(5) lMonitoring and Enforcement. The Risk Manager shall maintain records
on the use and effectiveness of this program, including but not limited to (1) the identities of |
the businesses and bonding companies participating in this program, (2) the types and dollar
amounts of public work contracts for which the program is utilized, and (3) the types and dollar
amounts of losses which the City is required tq fund under this program. The Risk Manager
shall submit written reports to the Board of Supervisors every six months beginning January 1,
20152087, advising the Board of the status of this program and its funding capacity, and an
analysis of whethef this program is previdingproving to be useful and needed.

(6) Contributions to the San Francisco Self-Insurance Surety Bond
Fund. Subject to the budgetary and fiscal provisions of the San Francisco Charter, each
department that conducts public works or improvements under Chapter 6 of the Administraﬁve
Code shall contribute annually to the San Franéisco Self~|nsurance.Surety Bond Fund (the

Fund) an amount that is set by multiplying the annual contribution rate set pursuant to
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Administrative Code Section 10.100-31737%L(c) times its total appropriations for capital
construction and improvement.

(7) Annual Certification of Funds. The Risk Manager shall seek annual

certification of funds from the Self-Insurance Bond Fund and approval as to form of such certification

from the Controller and City Attorney. Such certification shall be monitored by the Risk Manager to

ensure the program operates within the transactional bounds of the Self-Insurance Bond Fund and the

appropriated budget for its administration. The Risk‘Manager will review the amount certified each

fiscal year with the Controller and City Attorney, should there be a call on any bond funded through

the program.

(78)  Line of Credit; Credit Enhancement Program. The Risk
ManagerTreasurer-of-the-City-and-County-of-SanFrancisee is hereby authorized to negotiate a
line(s) of credit or any credit enhancement program(s) or financial product(s) with a financial
institution(s) to provide funding; the program's guaranty pool may serve as collateral for any
such line of credit. | |

| In the event the City desires to provide credit enhancement under this
Subsection for a period in excess of one fiscal year, the full aggregate amount of the City's

obligations under such credit enhancement must be placed in a segregated account

encumbered solely by the City's obligaﬁons under such credit enhancement.

(98) Defaljlf on Guarantees. The DirectorGCity-Administrator shall decertify any
Qeontractqf that defaults on a loan or bond for which the City has provided a guarantee on the
Ceontractor's behalf. However, the DirectorCity-Administrater may in his or herits sole discretion
refrain frbm such decertification upon a finding that the City has contributed to such default.

(B) Education and Training. The City Administrator and Director shall continue to

develop and strengthen existing education and training programs for LBEs and City contract

awarding personnel.
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(C) Cooperative Agreements. With the approval of the Board of Supervisors, the
City Administrator may enter into cooperative agreements with agencies or entities, public and
private, concerned with increasing the use of LBEs in government contracting_or in private

developments within San Francisco.

(D)  Mentor-Protégé Program. The Director shall establish a Mentor-Protégé Program

(MPP) to foster partnerships between established, successful contractors and LBEs to provide training,

networking, and mentoring opportunities with the goal to z'mpfove LBE MPP participants’ ability to

compete effectively for City contracts. As a benefit to participating in the MPP, the Director may

pursuant to duly promulgated rules and requlations, exempt mentor Contractors from the good

faith outreach requirements in Section 14B.8.

(E)  LBE Contractor Advance Payment Program. The City Administrator, in consultation

| with the Controller, shall investigate and develop a LBE advance payment grogzai;'z fo fund

temporary loans to LBE Subcontractors for approved invoices on City-funded contracts subject to the

budgetary and fiscal provisions of the Charter. The City Administrator shall prepare an

implementation plan, including a feasibility study, and shall submit the implementation plan to the

Mayor by June 1, 2015,

(F) _City Lease and Concession Agreements. The Office of Economic and
Workforce Development shall cogvéne é working group with members including but not
limited to representatives from the Real Estate Department, Port, Municipal Transportation
Agency, Airport, Recreation and Park Department and the LBE community, fo investigate a
local business enterprise greference program for City leases and concession agreements.

The working group shall submit its program recommendations to the Mayor and Board by

June 1, 2015.
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(G) _ The Citv Administrator shall convene a working group to investigate whether
there are barriers to participation by L BE firms in sgeciﬁc industries such as architecture. The
working group shall report any findings to the Mayor and Board by September 1, 2015.

SEC. 14B.17. ENFORCEMENT. |

(A)  The Director shall monitor the City's utilization of Small-MBEs, Micro-LBEs,
MBEs, WBEs, and'OBEs in City contrébting. The Director shallb issue Contract an-exit reports
for any amy-eContract that-withineludes1 BE subcontracting participation reguiremem"s and/or
LBE pfm%e—eeﬁ-ﬁ% participation as a Jjoint ¥Venture partner. The purpose of this exit report is

to ensure verify that prime eContractors satisfied their LBE Subcontractor participation requirements

and LBEs Joint Venture partner

(B) Investigations. The Director shall, at his or her discretion, investigate instances of

-potential noncompliance with vielations-of this ChapterOrdinance.

* Bidders, eContractors, gnd sSubcontractors exd-applicantsfor-certification shall

and shall cooperate in all other

-respects with such an investigation. _The Director may issue a written# request for information

tofrems a Bbidder, eContractor, or sSubcontractor er-applicant shell-identify that identifies the

rrecords and any other information CMD requiresd and impose a reasonable deadline for

respondingthe-timefor-response. Ifthe A Bbidder, eContractor, or sSubcontractor e%appl-;eanf that

fails to respond to the Director’s request for information, or otherwise fails to cooperate in the

investigation, or any such party who the Director determines, after investigation, has not complied

with the Chapter, shall be subject, after notice and a full and adequate opportunity to be heard, to

appropriate sanctions, including but not limited to the sanctions set forth as-provided in Section
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(C) Conference and Conciliation. In the Director's sole discretion, the Director

may attempt to resolve noncompliance with this ChapterOGrdinance by any Bbidder, eContractor,
or sSubcontractor e-applicantfor-certification through informal processes, including conference

and conciliation. ,
(D) Sanctions. The City, including the Director and eContract adwarding

aduthorities, as appropriate, may affer affording notice of the alleged noncompliance and full and

adequate due process, impose any of the following sanctions on a Bsidder, eContractor, or

sSubcontractor ergpplicantfor-certification who fails to comply with this ChapterOrdinance,

(1) Refeetall bidss .
——+2)}—-Declare a bed non-responsive;

(23) Suspend a egontract;
(34) Withhold Contract paymentsfunds;,

(45) Assess contractual or statutory penalties;

' (56) Debar a Bbidder under Chapter 28;

(67) DBempeertifications
_{8——Revoke certification.

(E) _ Referral to Human Rights Commission. The City, including the Director and Contract

Awarding Authorities, as appropriate, shall refer instances of alleged discrimination in contracting to

the Human Rights Commission for investigation as set forth in 14B.9 and, as appropriate, imposition

of sanctions under Administrative Code Chapter 12A4.
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(F) Notwithstanding any other provision of this Chapter, a Bidder, Contractor, or

Subcontractor who demonstrates by clear and convincing evidence that such person or entity made

reasonable efforts to comply with, and monitor its compliance with, the provisions of this Chapter, that

its failure to fully comply occurred in spite of such measures, that such party or entity acted at all times

in good faith and without kfzowled,qe of its noncompliance, and that it has taken corrective steps to

remedy future noncompliance, shall not be subject to Sanctions. -

(GE) Procedures for Deniais-or Revocation of Certification and Appeals Thereof. The

pvrocedures for appealing the Director’s denial of an application for certification or nonrenewal upon

expiration of the Certification term, shall be governed by Section 14B.4(C). The procedures for

appealing the revocation or suspension of Certification during the Certification term shall be governed
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(HG) Procedures for Debarment. The Director shall have the authority toactasa

6harging official under San Francisco Administrative Code Chapter 28 to debar a Bsidder,-o#

eContractor, or certified LBE for violations of this Chapter. The debarment procedures of

Chapter 28 shall govern. ,
(IH) City Administrator Commission-to AHear Appeals. Except as provided in Sections
14B.4(C) and 14B.17(HG), the City Administrator or Hearing Offi lcer aggomted by the City
AdmlnlstratorGWAde}s#ater—DesgﬁeeQeﬁmﬁmsn shall hear appeals challenging any
determination of the Director under this Section_14B.17. The City Administrator or Hearing
Officer appointed by the City AdministratorGityAdﬂqﬂﬂstFater—De&gneeG%% may

sustain, reverse or modify the Director's findings and sanctions imposéd, or take such other

action to effectuate the purpose of this ChapterOrdinance. Unless the City Administrator or |

Hearing Officer appointed by the City Administrator: Gﬂy-Adﬂqm}S#a@BFS—De&gﬁeeGeﬁ‘meiﬁ‘-}en
so-orders, an appeal shall not stay the Director's e*termwﬁﬁdmgs—and the imposition of

sanctions.
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(J) Willful Noncompliance by Contract Awarding Authority. Whenever the
Director finds-after-investication determines that a Contract Awarding Authorityeontract-ewarding

a—ut‘-keﬁiy has willfully failed to comply with its duties under this Chagz‘er@#diﬁaﬁeé,‘ the Director

shall gttempt to resolve the matter informally with the Contract Awarding Authority. Should such

attempt fail to resolve the issue, the Director shall inform the City Administrator of the Director’s

determination and the impasse in resolving the matter. If the City Administrator confirms the

noncompliance and also is unable to resolve the matter informally, the City Administrator shall issue

transmit-a written finding of noncompliance specifying the nature of the noncompliahcie, to the

Contract Awarding Authorityeontract-owarding-authority, the-Commission: the Mayor and #sis the

Board of Supervisors.

(K) Reporting Improper Government Activity; Protection of Whistleblowers. Complaints

that a City officer or employee has engaged in improper government activity, including acts of reprisal,

retaligtion, threats, coercion, or similar acts, shall be made in accordance with the provisions of

Article IV of the Campaign and Governmental Conduct Code.

SEC. 14B.18. APPLICABILITY: AND EXCEPTIONS-—OPERATIVE-DATEAND
TRANSITION-PROVISIONS. |
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(4D) State or Federal Provisions. In contracts which involve thé use of any funds

fumished, given or loaned by the Government of the United States or the State of California,
all laws, rules and reguiatiohs of the Government of the United States or the State of
California or of any of its departments relative to the performance of such work and the
conditions under which the work is to be performed, shall prevail over the requirements of this
OrdinaneeChapter when such laws, rules or regulations are in conflict.

(BE) Severability. T}he provisions of this ChapterOrdinanee are declared to be
separate and severable. The invalidity of any clause, sentence, péragraph, subdivision,
section, or portion of this Chapter©Ordinance, or the invalidity of the application thereof to any
Pperson or circumstances shall not affect the validity of the remainder of this
ChapterOrdinanee, or the validity of its application to other ﬁersons or circumstances.

(CE) General Welfare Clause. In undertaking the enforcement of this
ChapterOrdinance, the City is assuming an undértaking only to promote the general welfare. It
is not assuming, nor is it imposing on its officers and employees, an.obligation for breach of

which it is liable in money damages to any person who claims that such breach proximately

caused injury..
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(DH) Municipal Transportation Agency. Consistent with Charter Section

8A.101 (gd), the Municipal Transportation Agency shali comply with the provisions of this

Chapter 14Band shall be solely responsible for its administration and enforcement with respect to

matters within the Municipal Transportation Agency’s jurisdiction.

SEC. 14B.19. SUBCONTRACTING PARTICIPATION REQUIREMENTS: DESIGN-
BUILD AND INTEGRATED PROJECT DELIVERY CONTRACTS. |

LBE Subcontracting participation requirements shall be implemented for Design-Build and

Inteerated Project Delivery Contracts as follows:

(A)  Design-Build Contracts.

(1) The Director shall establish separate LBE participation requirements for the ‘

desien and construction portions of the Design-Build Contract,

(2) Except as provided in Section 14B.19(C), LBE subcontracting participation

requirements for Desien-Build Contracts shall be governed by Section 14B.8.

(B) _Integrated Project Delivery Contracts. The For-design-build-contracts authorized-under

Admfm’sﬁﬁfﬁ%e—@@de—&&tﬁ%—ér@rﬂe&mrector_sha“ establish g project-wide subcontracting-and
subconsultinggoalsfor-| BE subcontracting participation requirement.

(C)  LBE Subcontracting Participation Requirements for Trade Subcontractors. LBE

Subcontracting parficipation requirements for The-procedureto-attain-theproject-wide-LBEgoal for
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trade package subcontracts awarded under dDesign-bBuild Ceontracts under (4dministrative
Code-Chapter-6-Administrative Code Section 6.61(L)} and integrated pProject dDelivery
contracts under Administrative Code Section 6. 68%%9%%—@64@—@]&&}9%5&%6—68)—

shall be as follows:

(1)  Prior to the advertisement of any trade packages, the Design-Builder or

Construction Manager/General Contractor (Prime Contractor), in consultation with the Director, shall

establish a written plan for achieving the LBE subcontracting participation requirement, The plan shall

be based on_desis

determine the availability of LBEs who could perform the work or supply materials and
equipment for each trade package;wi )

mbeenﬁfltmg—pafcﬂeqaaﬁen—geels In the case of a dDesign-bBuild prime C Cc—ontract the

professional design services such as architectural or engineering performed by LBE finns will

be credited toward the established LBE participation requirement on the design portion of the

Contract project-wide-goat. In the case of a trade package subcontract where some or all of the

work is design-build, the plan should credit professional design services such.as' architectural or -

engineering performed by LBE firms will be-credited toward the established trade package LBE
participation requirementgosat. ‘

(2) The

Contractor) shall set forth the applicable LBE subcontracting participation requirements in the bid

specifications for each trade package. The Prime Contractor shall undertake the good faith

outreach required in Section 14B.8(D) for each trade package until the cumulative trade package

LBE utilization commitments meet the project-wide subconiracting participation requirements.

(3)

seope-of- work—the The Director shall have sole authority for determining evednate-whether or not
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.eachtke trade package low bidder has fnet,the applicablestated | BE subcontracting participation

requirementgoet. )
(4)  Inthe event atke trade package apparent low bidderfaiks-to bBid does not

1| meet the LBE subcontracting participation requirementstated-goal, the Prime Contractor shall allow

the bBbidder up to ten business days after bid opening to amend the bBid shaH-be-aflowedto make up

the shortfall, soalwithintwo-weeks-of bid-opening: provided that the amendment conforms with CMD
Rules and Regulations and the-bidder does not violate the California Subletting and

Subcontracting Fair Practices Act (Public Contract Code Section 4100 et seq.). The Prime

Contractor shall deem an apparent low bBid that does not make up a shortfall in LBE subcontracting

particpation requirements within the ten day extension, or such additional time as the Director may, in

writing, allow, non-responsive and ineligible for award of the trade package subcontract. Failureby

. such an instance, the Director and the Prime Contractor shall proceed to evaluate the second

low bidder in the same manner,_and so on for potential contract award.

(5) The Director shall monitor the Prime Contractor’s actual LBE subcontracting

participation being-attained as the trade package bids are received. In the event the Director

determines that #heaetual LBE subcontracting Darﬁcipatioﬁ commitments at a particular fime in
the blddlng of trade packages is gre materially lower than stated in the Prime Contractor’s plan
prepared under Section (C)(1) above, less-than-anticipated-relative-to-the project LBE goal; the
Direstor-shall-encourage-the Prime Contractor shall make all efforts sha#make—a%l—eg%ﬁs to rake

immediate corrective steps, including to negotiate and award trade packages to LBEs using the

seven and one half percent (772%) of total trade package costs available to it for negotiating
subcontracts underper Administrative Code Ghapter-6-Sections 6.61(L)(3) or 6.68(H)(3), as
applicableappropriate.

the The P‘rime Contractor
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must-havemet shall be solelvA responsible for complying with the LBE subcontracting participation

requirements and may the

1l Contracter-shall-be subject to sanctions as described herein in Section 14B.17 for failure to do

.SEC. 14B.20. DEVELOPMENT AGREEMENTS.

In addition to any requirement in Section 56.7 of the Administrative Code, a development

acreement entered into by the City under Chapter 56 of the Administrative Code shall require a

detailed LBE utilization plan. The plan éhall require compliance with the Good Faith Outreach

requirements in Section 14B.8(D), the nondiscrimination provisions in Section 14B.9, and shall include

-a LBE utilization requirement set by the Director in conformance with the City-wide LBE Participation

Goal, a reporting and monitoring program as approved by the Director, and an enforcement plan that

allows the Director to assess penalties or other sanctions as provided in Section 14B.17.

Section 2. Repeal of Ordinance No. 97-10. Ordiﬁance No. 97-10 granted bid
discounts to joint venture partnerships with LBE firms for public Works construction préjects
procured under the integrated project delivery provision of Section 6.68 of the Administrative
Code. The Board of Supervisors finds that the purpose of Ordinance No. 97-10 was to
facilitate completion of the Bayview Branch Library Construction Project. The Board of
Supervisors further finds that the purpose-of Bayview Branch Library Construction Project is
complete. In addition, the Board of Supervisors finds that the provisions of Ordinance No. 97-

10 purporting to amend the Administrative Code are not presently codified. Ordinance No..

I 97-10 is hereby repealed.
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Section 3. Effective and Operative Dates. This ordinance shall becorhe effective 30
days after enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor
returns the ordinance unsigned or does not sign the ordinance within ten days of receiving i,

or the Board of Supervisors overrides the Mayor’s veto of the ordinance. Except for Sections
14B.1 B’QEE and 14B.16(F) of the Administrative Code which shall become operative on the

effective date, this This ordinance shall become operative on July 1, 2015, and shalll apply to

all Contracts first advertised for Bids or initiated on or after this date.

Section 4. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragraphs, subsections, sections, atticles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal
Code that are explicitly shown in this ordinénce'as additions, deletions; Board amendment
additions, and Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:

Yadira Taylor
Deputy City Attorney

n\egana\as2014\1500091\00973596.doc
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FILE NO. 140999

LEGISLATIVE DIGEST
(Amended in Committee - 11/24/2014)
[Administrative Code - 14B Local Business Enterprise Program]

Ordinance amending the Administrative Code to comprehensively revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (Chapter
14B) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Commission to the City Administrator and Contract Monitoring
Division; 2) require the Mayor to annually set an overall City-wide Loeal Business
 Enterprise{L.BE) participation goal of not less than 40% of the value of upcoming
contracts; 3) increase the LBE certification size thresholds for small and micro LBEs;
4) increase the bid discount allowed to SBA-LBEs on contracts between $10,000 and
$10,000,000 Millien; 5) require Administrative Code, Chapter 56, development
agreements to include an LBE utilization plan and be subject to certain Chapter 14B
provisions; 6) authorize preparation of an implementation plan for a LBE contractor
advance program to fund loans to subcontractors; A-increase-the-Surety Bond-Program
limit-from-$750,000-t0-$1.000,000; 87) require the City to make.good faith efforts to obtain
at least three bids from micro or small L BEs for contracts under the threshold or
minimum competitive amounts; 98) to-establish a Mentor-Protégé Program between
established successful contractors and LBEs; 469) require separate LBE participation
on design and construction portions of design-build construction contracts; 4410)
repeal Ordinance No. 97-10.relating to completion of the Bayview Branch Library
Construction Project; and 4211) make various other changes in Chapter 14B.

Existing Law

The Local Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance
(Chapter 14B) is a race-and-gender neutral, small, local business contracting preference
program and non-discrimination program. One of the goals of Chapter 14B is to help small
local business that are at a competitive disadvantage in competing for work on public
contracts because San Francisco small businesses experience higher costs than larger
businesses. The preference program, for purposes of bid comparison, adds “points” to
contract proposals from qualified small, local businesses where contracts will be awarded
based on the highest score or applies “discounts” to bids from qualified small, local
businesses for comparison where contracts will be awarded based on lowest costs.

In addition to the preference program, Chapter 14B provides other programs including
contracting set asides, subcontracting requirements, prompt payment provisions, and training

" to assist small, local businesses to increase their ability to compete effectively for the award of
City contracts..
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FILE NO. 140999

Amendments to Current Law

This Ordinance would comprehensively revise Chapter 14B. Specifically, the Ordinance

would:

General/Definitions

Codify transfer of functions - Update all relevant provisions in 14B to codify the
transfer of functions from the HRC to the City Administrator/CMD, and clarify
jurisdiction over discrimination-related complaints/investigations remains with HRC.

Allow joint venture partners to be in different industries as Ibng as both partners are
acting in the capacity as a Prime contractor.

Make various changes to correct and clarify existing provisions of Chapter 14B.

Sections 14B.3, 14B.4, and 14B.5 LBE Certification/Term/Denials and Appeals

LBE Certification Business Size Thresholds - Increase the certification
thresholds for Small-LBEs from $14 Million to $20 Million for public
works/construction businesses, and from $7 Million to $10 Million for specialty
construction contractors and goods, materials, equipment or general services

. providers; and increase the thresholds for micro-LBEs from $7 Million to $10 million

for public works/construction businesses, and from $3.5 Million to $ 5 Million for
specialty construction contractors and goods, materials, equipment or general
services providers. The certification size thresholds would remain the same for
professional services and trucking businesses and all SBA-LBEs.

Remove rebuttable presumption provision concerning San Francisco payroll taxes
from criteria needed to establish a principal place of business in San Francisco.

Clarify that for purposes of LBE certification, any business under common
ownership must be in a related industry.

Provide Director with discretion to certify or renew a certification of a business fora
shorter period based on the unique attributes of the particular business.

Allow Director to suspend or revoke the certification of any LBE that fails to submit
requested documentation in a timely fashion or otherwise fails to cooperate in any
investigation of that business’ continued eligibility for certification.

Extend PUC-LBE certification to professional services firms.

Change the category of projects where PUC-LBEs receive bid discounts from PUC
Regional Projects performed 70 miles or more outside of San Francisco and where
there is no cost shared by members of BAWSCA to PUC Regional Projects: i)
performed 70 miles or more outside of San Francisco, or ii) for which some or all of
the costs will be shared by members of BAWSCA.

Mayor Lee; Supervisor Farrell :
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* Move Director's powers over investigations related to applications or renewal
applications for LBE certification from Section 14B.17 Enforcement to Section.
14B.4.

Section 14B.7 Prime Contracts

o Bid Discount - Increase the bid discount or rating bonus allowed to SBA LBEs from
2% to 5% on contracts between $10,000 and $10 Million, so long as no micro- or
small-LBE is adversely affected. Allow a 2% discount or rating bonus for micro- or
small-LBEs on contracts between $10 Million and $20 Million.

¢ San Francisco First — Require departments to use the Section 14B.7(A) good faith
efforts to attempt to obtain at least three quotes or proposals from Small or Micro
LBEs for public works contracts under the threshold amount ($400,000) or for
professional or general services, or commodities contracts under the minimum
competitive amount ($100,000). If three quotes or proposals are not obtained from
at least three LBES, the department shall make a finding justlfylng why the three
quotes or proposals were not obtained.

e Modify Section 14B.7(A) to require departments to outreach to all LBEs with
appropriate certifications for the work or services to be performed to solicit their
. interest in specific contracting opportunities when not impracticable to do so.

» Increase “Large Contract Proposal” threshold for professional services contracts
from $100,000 to $1,000,000 for purposes of good faith requirement lmposed on
Contract Awarding Authorities.

» Move Section 14B.17(l) concerning referral to other agencies for the making of
materially false or misleading statements in connection with Chapter 14B to Section
14B.7 for clarity.

e Increase period Contractors and Subcontractors are required to maintain all records
necessary for monitoring compliance with Chapter 14B from three years to five
years..

¢ Remove Section 14B.7(l) that provided Contract Awarding Authorities with authority
to not apply a discount where to do so would result in a contract being awarded to a
business without the capacity to perform it.

e Require the Director to post online any waivers granted under 14B.7(J).
Section 14B.8 Subcontracting

e Require CMD to make a finding justifying, and posting online, the LBE
subcontracting requirement set for each Contract subject to 14B.8(A) [the LBE
subcontracting requirement] where the LBE subcontracting requirement is set at
less than 20%.

e Remove specific good faith outreach steps listed in 14B.8(D) and prowdes that the
good faith outreach will be set forth in the 14B Rules and Regulatlons to allow for

Mayor Lee; Supervisor Farrell
BOARD OF SUPERVISORS 471 ‘ Page 3




FILE NO. 140999

greater flexibility in developmg innovative programs to foster LBE business
development.

Section 14B.9 Ensuring Non-Discrimination in Subcontracting

e Require that the City Administrator or Contract Awarding Authorities refer all formal
complaints of discrimination and all other instances where discrimination may have
occurred of which they become aware to the Human Rights Commission for
investigation; and clarifies that the power and duty to review and investigate a Bid
or selection of Subcontractors to determine whether discrimination may have
occurred is vested with the Human Rights Commission.

Section 14B.10 -14B.14 Powers and Duties of City Administrator, CMD, Controller,
Mayor, and Contract Awarding Authorities

o City-wide Overall LBE Participation Goal - Require the Mayor, with reports to the
Board of Supervisors, to annually set an overall City-wide LBE aspirational
participation goal of not less than 40%, with a subgoal of at least 20% for micro-LBE
participation, of the value of all upcoming contracts to be awarded the next fiscal
year subject to Chapter 14B. :

e Move a portion of Section 14B.10(B)(5) related to the audit power of the Controller
to a new Section 14B.11(C).

o Move Sections 14B.11(C) and (D) related to subcontractor participationlinformation
to be submitted with each request for payment to the City to Section 14B.13.

e Clarify Section 14B.13(A)(4) to consolidate sanctions available to the City in Section
14B.17 Enforcement.

Section 14B.15 Reporting and Review

¢ Clarify reporting prowsmns in Section 14B.15, including removing duplicative
provisions.

Section 14B.16 San Francisco Bonding and Other Assistance

e Subcontractor Advance Program - Authorize City Administrator, in consultation
- with the Controller, to investigate a LBE contractor advance payment program to
fund loans to subcontractors for approved invoices on City-funded contracts subject
to the budgetary and fiscal provisions of the Charter. City Administrator to prepare
implementation plan, including feasibility study, with report to Mayor by June 1,
2015.

e NMentor-Protégé Program - Allow implementation of néw Mentor-Protégé program
to foster partnerships between established successful contractors and LBEs by
providing the Mentor contractors exemption of good faith outreach requirements.

Section 14B.17 Enforcement

Mayor Lee; Supervisor Farrell
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Hearings/Appeals — Require that the City Administrator or City Administrator's
Designee would hear appeals challenging any determlnatlon of the Director,
including denials of certification.

Anti-Retaliation/Whistleblower Provision - Provide that complaints that a City
officer or employee has engaged in improper government activity, including acts of
reprisal or retaliation, shall be made in accordance with the-Whistleblower
provisions of Article IV of the Campaign and Government Code.

Add provision to Section 14B.17 that specifies that Director and contract awarding
authorities shall refer instances of alleged discrimination in contracting to the HRC
for investigation and imposition of sanctions as approprlate under Administrative
Code Chapter 12A.

Section 14B.19 DeSIgn-BuiId_Constructi‘on

Require separate LBE participation requirements on design and construction
portions of work for Design-Build construction contracts.

Clarify existing provisions of Section 14B.19

Development Agreements

Add new provision requiring development agreements entered into pursuant to-
Chapter 56 of the Administrative Code to include a LBE utilization.plan that requires
CMD to set a LBE utilization requirement set in conformance with the City-wide LBE
Participation Goal, compliance with the good faith outreach requirements and
nondiscrimination provisions of 14B, and a reporting, monitoring, and enforcement
program that allows CMD to assess penalties or other sanctions.

Other/Operative Date

Repeal Ordinance No. 97-10. Ordinance No. 97-10 granted bid discounts to joint
venture partnerships with LBE firms for public works construction projects procured
under the integrated project delivery provision of Section 6.68 of the Administrative
Code. The provisions of Ordinance No. 97-10 purporting to amend the
Administrative Code are not presently codified. Further, the purpose of Ordinance
No. 97-10 was to facilitate completion of the Bayview Branch Library Construction
Project, and the project is complete.

‘Becorne operative on July 1, 2015 and would apply to all Contracts flrst advertlsed

for Bids or initiated on or after this date.

Background Information

This digest reflects amendments made on November 13, 2014 and November 24, 2014 at the
Government Audit and Oversight Committee. The amendments would: 1) keep the limit up to
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which the City may guaranty as part of the Surety Bond Program at $750,000; 2) keep the
Mayor as the official who resolves the matter when an awarding authority and the Director are
unable to agree on whether to divide a Contract into smaller contracts in order to maximize
the opportunities for LBEs to participate; 3) change section 14B.5 to allow bid-discounts for
PUC-LBEs on PUC Regional Projects that are 70 miles or more outside San Francisco or for
which costs are shared with BAWSCA; 4) require Mayor to include a sub-goal of at least 20%
participation by Micro-LBEs as part of the City-wide LBE Participation Goal, 5) require CMD to
post online any waivers granted under 14B.7(J) and the written justifications required if a
subcontracting participation requirement is set under 20% under Section 14B.8(A); 6) add
back certain existing language from the Chapter related to non-discrimination; 7) establish two
separate working groups to look at LBE participation in City leases and concession
agreements and LBE architect participation; and 8) correct various typographical or other
mistakes in the version introduced.

Effective July 28, 2012, under the powers granted to the Mayor under Charter Section 4.132,
Mayor Lee transferred to the City Administrator all of the duties and functions of the Human
Rights Commission (HRC) and the Director of the Human Rights Commission under Chapter
14B, with the exception of the authority of the Director of the HRC set forth in Section
14B.9(D) and 14B.17(E), to investigate and issue findings concerning possible unlawful
discrimination by a bidder or City contractor in selecting subcontractors for City contracts.

Pursuant to this transfer of functions, the City Administrator became responsible for
implementing and enforcing all aspects of Chapter 14B and duly adopted regulations.
Additionally, until Chapter 14B can be amended, all references to the “Director” in 14B and its
rules and regulations shall be read as referring to the Deputy City Administrator designated by
the City Administrator to oversee the transferred functions, and all references to the “Human
Rights Commission” shall be read as referring to the City Administrator.

n:\legana\as2014\1500091\00970764.doc
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Member, Board of Supervisor City and County of San Francisco

District 5

. LONDON N. BREED
November 14, 2014

: TO: Angela Calvillo
Clerk of the Board of Supervisors

RE: Government Audit and Oversight Committee
COMMITTEE REPORT

Clerk of the Board Calvillo,

Pursuant to Board Rule 4.20, as Chair of the Government Audit and Oversight Committee, |
have deemed the following matters to be of an urgent nature and request they be conSIdered by
the full Board on November 25, 2014, as Commlttee Reports: .

140929 Administrative Code - 14B Local Business Enterprise Program
Sponsors: Mayor; Chiu
Ordinance amending the Administrative Code to comprehensively revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (“Chapter
14B”) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Commission to the City Administrator and Contract Monitoring
Division; 2) require the Mayor to annually set an overall City-wide LBE participation goal
of not less than 40% of the value of upcoming contracts; 3) increase the LBE
certification size thresholds for small and micro LBEs; 4) increase the bid discount
allowed to SBA-LBEs on contracts between $10,000 and $10,000,000; 5) require
Administrative Code, Chapter 56, development agreements to include a LBE utilization .
plan and be subject to certain Chapter 14B provisions; 6) authorize preparation of an
implementation plan for an LBE contractor advance program fo fund loans to
subcontractors; 7) increase the Surety Bond Program limit from $750,000 to $1,000,000;
8) require the City to make good faith efforts to obtain at least three bids from LBEs for
contracts under the threshold or minimum competitive amounts; 9) establish a
Mentor-Protégé Program between established successful contractors and LBEs; 10)
require separate LBE participation on design and construction portions of design-buiid -
construction contracts; 11) repeal Ordinance No. 97-10 relating to completion of the
Bayview Branch lerary Construction Project; and 12) make various other changes in
Chapter 14B.

These matters will be heard in the Special Government Audit and Oversight Commlttee on

- November 24, 2014, at 1:15 PM.

London Breed
Supervisor District 5, City and County of San Francisco

éity Hall ¢ 1Dr. Carlton B. Goodlett Place o San Francisco, California 94102-4689 o (415) 554-7630
: Fax (415) 554 - 7634 « TDD/TTY (415) 554-5227 ¢ E-mail: London.Breed@sfgov.org
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STATEMENT OF KEN CASTLE

Director, Marketing & Business Development, 0JO TECHNOLOGY

TO: ‘Govefnment, Audit and Oversight Committee, San Francisco Board of Supervisors
DATE: ‘November 13, 2014

Honorable members of the Government Audit and Oversight Committee

i represent a California-certified small business and federally certified Disadvantaged
Business Enterprise that has engaged in several public projects with San Francisco city -
agencies.

Specifically, our company is a computer engineering-based integrator of physical security
systems, including video, access control and intrusion. Among our recent projects is the
Pier 27 Justin R. Herman Cruise Ship Terminal and a network of Muni light rail stations
below Market Street. As a company based in Alameda County, we’ve been fortunate to
win contracts through the RFP process, largely as a result of our DBE certification.

I’'m here today to encourage you to revisit the qualifications for Local Business Enterprise, .

specifically to allow outside small, minority, women-owned and DBE certified companies
to set up subsidiary offices or joint ventures in San Francisco, and thus become eligible for
LBE certification. '

Let me make a few points:

» City agencies are frequently challenged to find qualified San Francisco companies
in our space to bid on projects or to perform maintenance, particularly when
specific engineering certifications and skill sets are needed.

* We as a small business also have difficulty finding qualified LBEs that have the

credentials to subcontract to us for various scopes of work on our San Francisco
projects.
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o The major barrier to entry for us would be moving our corporate office to San
Francisco. Why wouldn’t it be of value to the city for us to open a satellite office
and hire local people to perform the work that is in such high demand? And why
shouldn’t that type of presence qualify for LBE status?

e It should be noted that in other citles, notably Sacramento, the qualifications to be
an LBE for large public works projects are merely to have an office in the city or
county, or to joint venture with an existing company.

¢ Be aware that outside companies are gaming the current system that you have in
place. We know of a company that is based 150 miles away but was awarded a
city contract on the promise that this company would relocate its corporate
headguarters in San Francisco.. The company got the contract and leased a tiny
space — around 200 square feet — that is seldom occupied. This is not a primary
center of business, or a major staging area, but purely and simply, a toehold to
justify applying for LBE status. In this instance, it worked, even though this
company continues to maintain its core staff and busmess two-and-a-half hours
away from San Francisco.

What | am suggesting is that you consider modifying the LBE requirements to allow Bay

Area small, minority; veteran- and women-owned businesses to establish an office in San
" Francisco, and thus qualify for LBE status, without requiring them to designate it as the
corporate headquarters. As another option, allow these companies to partner with or
joint venture with existing LBEs, and thus be qualified to bid on pubhc works projects that
carry LBE thresholds.

We think that this will be a win/win/win for the city, for the city’s existing small business
community and for non-resident companies that would like to contribute to San

Francisco’s public infrastructure and commerce.

Please consider amending this ordinance to accommodate this type of participation.
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Somera, Alisa (BOS) i

To: Breed, London (BOS)

Cce: Johnston Conor (BOS); True, Judson; Calvilio, Angela (BOS); Major, Erica; Tang, Katy
: (BOS); Qulzon Dyanna (BOS); Chiu, David (BOS)

Subject: ’ Committee Report Removal: File 140999

Supervisor Breed, '

The Clerk of the Board received your memo requesting File No. 140999 (14B Local Business Enterprise Program) be
placed on the November 18, 2014 Board agenda as a Committee Report. Since this matter was Continued to the Call of
the Chair today in GAO, prior to the Board agenda being finalized, it has been removed from the November 18" Board
agenda since it was not recommended out. .

If you have any questions or concerns, please let me know. Thank you.

Alisov Someraw

.Assistant Clerk

~ San Francisco Board of Supervisors

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 84102

415.554.4447 direct | 415.554.5163 fax
alisa.somera@sfgov.org

Click HERE to complete a Board of Supervisors Customer Service Satisfaction form.

o N

Disclosures: Personal information that is provided in communications to the Board of Supervisors is subject to disclosure under the
California Public Records Act and the San Francisco Sunshine Ordinance. Personal information provided will not be ‘
redacted. Members of the public are not required to provide personal identifying information when they communicate with the
Board of Supervisors and its committees. All written or oral communications that members of the public submit to the Clerk's Office
regarding pending legislation or hearings will be made available to all members of the public for inspection and copying. The Clerk's
Office does not redact any information from these submissions. This means that personal information—including names, phone
numbers, addresses and similar information that a member of the public elects to submit to the Board and its committees—may
appear on the Board of Supervisors website or in other public documents that members of the public may inspect or copy.
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- BOARD OF SUPERVISORS
BUDGET AND LEGISLATIVE ANALYST

1390 Market Street, Suite 1150, San Francisco, CA 94102 (415) 5'52-9292 ‘
FAX (415) 252-0461 :

November 10, 2014

TO: . Government Audit and Oversight Committee

FROM: Budget and Legislative Analyst /p M
g W

SUBJECT:  November 13, 2014 Government Audit and Oversight Committee Meeting
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GOVERNMENT AUDIT AND OVERSIGHT COMMITTEE MEETING . NOVEMBER 13,2014

ftem: 3 Departments:
File: 14-0999 City Administrator, Contract Monitoring Division
' Human Rights Commission

. Legislative Objectives

¢ Ordinance to amend the City’s Administrative Code to change the Local Business Enterprise (LBE) and Non-
Discrimination in Contracting Ordinance to (1) codify the transfer of implementation and enforcement of |
Chapter 14B from the Human Rights Commission to the City Administrator and Contract Monitoring
Division; (2) require the Mayor to annually set an aspirational City-wide LBE participation goal of not less
than 40% of the value of upcoming contracts; (3) increase the LBE certification size thresholds for small and
micro LBEs; (4) increase the bid discount allowed to SBA-LBEs on contracts between $10,000 and
$10,000,000; (5) require Administrative Code, Chapter 56 development agreements to include a LBE
utilization plan and be subject to certain Chapter 14B provisions; (6) authorize preparationA of an
implementation plan for, and feasibility study of a LBE contractor advance program to fund loans to
subcontractors; (7) increase the Surety Bond Program limit from $750,000 to $1,000,000; (8) require the
City to make good faith efforts to obtain at least three bids from LBEs for contracts under the threshold or
minimum competitive amounts; (9) allow implementation of a Mentor-Protégé Program-to foster
partnerships between established successful contractors and LBEs; {10) require separate LBE parAticipation.
requirements on design and construction portions of design-build construction contracts; (11) repeal
Ordinance No. 97-10 relating to completion of the Bayview Branch Library Construction Project; and (12)
make various other changes in Chapter 14B. ' :

Fiscal Impact

e Increasing thresholds for micro and small LBE firms and eliminating barriers to bidding on City work will
assist in increasing the pool of City-certified LBEs. If more firms are certified as LBEs, there should be more
competition to secure City work, potentially reducing bid costs. However, more LBE certified firms could
qualify for bid discounts or preferences, potentially mcreasmg the cost to the City by an undetermined
amount.

e The Contract Monitoring Division is currently reviewing the amount of staff and resources needed to
implement the proposed revisions, but may require up to 4-5 additional Contract Compliance Officers, a
total annual cost including fringe benefits of approximately $600,000. These positions would be supported
with both General Fund and non-General Fund monies. All additional funding requests would be subject to
Board of Supervisors appropriation approval:

e In addltnon, increasing the guaranty surety bond limits from $750,000 to $1,000,000 will potentlally
increase the required budget allocations from all participating departments, and/or decrease the number
of guarantees available to LBE contractors, although the specific cost increases have not been determined.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Policy Consideration

e On July 28, 2014, the Controller's Office of Economic Analysis submitted a Local Business Enterprise
Threshold Analysis to the City Administrator which found that the Consumer Price Index (CP1) is the best
measure to use to revise LBE thresholds. Given that thresholds had not been recalculated since the
inception of the ordinance in 2006, a CPI adjustment would reflect a 17.1% increase. On October 23, 2014,
the Local Business Enterprise Advisory Committee (LBEAC) recommended that the LBE criteria thresholds
be increased by 17.1% across all industry categories and these thresholds be reviewed every three years,
for cost of living increases. In contrast, the proposed amendments would increase the thresholds by 43%
for some but not all industries for the micro and small firms to be certified as LBEs, with no increases for
SBA-LBEs and does not provide for future increases in these thresholds.

Recommendations

1. Based on the Risk Manager's recommendation regarding the City's Surety Bond Program, amend the
proposed ordinance on page 62, lines 5 and 10 to delete $1,000,000 and replace with $750, 000 which
is the current threshold. ,

2. Amend the proposed ordinance on page 64; line 14 to also require the City Administrator to submit the
implementation plan, including feasibility study on the LBE advance payment program to the Board of
Supervisors by June 1, 2015.

3. Amend the proposed ordinance on pages 16 and 17 to (a) increase by 17.1%, each of the existing micro,
small and SBA firms gross annual receipts criteria to be eligible for LBE certification as summarized in
Table 4 below and (b) require these thresholds be automatlcally reviewed every three years by the
Controller’s Office for cost of living adjustments.

4. Approve the proposed ordinance, as amended.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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MANDATE STATEMENT

Charter Section 2.105 authorizes all legislative acts by written ordinance or resolution, subject
to majority vote of the members of the Board of Supervisors.

BACKGROUND

Chapter 14B of the City’s Administrative Code, entitled the Local Business Enterprise and Non-
Discrimination in Contracting Ordinance, specifies the City’s local business contracting
preference and non-discrimination programs. In accordance with Chapter 14B, because San
Francisco’s small businesses generally experience proportionately higher costs than larger
businesses or businesses located outside the City, these small local businesses are at a
competitive disadvantage to compete for public contracts. Therefore, Chapter 14B programs
are designed to assist qualified local small businesses in competing for the award of City
contracts by {(a) adding points to proposals for contracts that are awarded based on the highest
‘score, or {b) applying discounts to proposals for contracts that are awarded based on the
fowest costs. In addition, Chapter 14B provides contracting set asides, subcontracting goals,
City payment provisions, and training programs to assist small local businesses to compete for
City contracts. ‘ :

DETAILS OF PROPOSED LEGISLATION

‘The proposed ordinance would amend Chapter 14B of the City’s Administrative Code to-
comprehensively change the existing Local Business Enterpnse {LBE) and Non-Discrimination in
Contracting Ordmance to:

(1) Codify the transfer of implementation and enforcement of Chapter 14B from the
Human Rights Commission to the City Administrator and Contract Monitoring Division;

(2) Require the Mayor to annually set an aspirational City-wide LBE part:cxpatlon goal of
not less than 40% of the value of upcoming contracts;

(3) Increase the LBE certification size threshold‘s for small and micro 'LBEs;

(4) Increase the bid discount or bonus allowed to Federal Small Business Administration
(SBA) LBE economic thresholds on contracts between $10,000 and $10,000,000;

(5) Require Administrative Code, Chapter 56 development agreements to mclude a LBE
utilization plan and be subject to certain Chapter 14B provisions;

SANFRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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(6) Authorize preparation of an implementation plan for and feasibility study of a LBE
contractor advance program to fund loans to subcontractors;
(7) Increase the Surety Bond Program limit from $750,000 to $1,000,000;

(8) Require the City to make good faith efforts to obtain at least three bids from LBEs for
contracts under the threshold or minimum competitive amounts;

(9) Allow for the implementation of a Mentor;Protégé Program to foster partnerships
between established successful contractors and LBESs;

(10) Require separate LBE participation requirements on desigh and construction
portions of design-build pons'trug:tiOn contracts; '

(11) Repeal Ordinance No. 97-10 relating to completion of the Bayview Branch Library
Construction Project; and

(12) Make various other changes in Chapter 14B.

{1) Transfer from Human Rights Commission to City Administrator

Currently Chapter 14B _speciﬁes that the Human Rights Commission is responsible for
implementation and enforcement of Chapter 14B. However, on July 12, 2012, the Mayor
transferred the duties and functions of the Human Rights Commission to the City Administrator.
The proposed ordinance would amend Chapter 14B to be consistent with current practices to
require the City’s contract procedures be under the City Administrator. '

The proposed amendments would also allow the City Administrator to adopt future rules,
- regulations, guidelines and other actions necessary to implement and enforce the provisions
under Chapter 14B. However, under the proposed amendments, the Director of the Human
Rights Commission would still be responsible for Section 14B.9(D) and 17(E) to investigate and
issue findings' regarding possible unlawful discrimination by a bidder or City contractor in
selecting subcontractors for City contracts.

(2) Mayor annually sets aspirational City-wide LBE participation goal of at least 40%
[§ '

Chapter 14B currently requires the Mayor to notify City departments of the City-wide LBE goals
by July 2 of each year. However, such City-wide annual LBE goals have not been established
for approximately the past ten years. As a City-wide LBE goal, there is no enforcement of this
provision. Instead, each City department contract currently specifies LBE percentage
participation based on the availability of certified LBEs in the City’s database for each industry ‘
as related to each contract. Ms. Maria Cordero, Executive Director of the Contract Monitoring
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Division in the Office of the City Administrator, estimates that approximately 25-35% of the
City’s subject contracts are ‘currently awarded to eligible LBEs.

Under the proposed amendments, each year the Mayor would set and report to the Board of
Supervisoré a City-wide LBE participaﬁon aspirational goal as a percentage of the overall doliar
value of contracts to be awarded in the upcoming fiscal year, based on prior fiscal year LBE
utilization data and current LBE availability, but not less than 40%.

(3) Increase the LBE certification size thresholds for micro and small LBEs

Currently, LBE businesses are certified by the City based on gross annual: receipts that are less
than specified limits which differ by industry based oi the average gross receipts of that firm
over the past three years. Table 1 below summarizes the current maximum annual earnings for
individual types of micro, small and SBA eligible LBE firms.

. Table 1: Current Annual Thresholds for Micro, Small and SBA Firms to be Eligible for
Certification Based on Gross Annual Receipts over 3 Years

Industries -Micro Small SBA
General Contractors/Construction 57,000,000 $14,000,000 ..§33,500,000
Specfalty Construction Contractors 3,500,000 7,000,000 |- 17,000,000
Goods/Equipment & General Sefvices 3,500,000 7,000,000 17,000,000
Professional Services incl Arch/Engineer A 1,250,000 2,500,000 7,000,000
Truckin.g'and Hauling 1,750,000 3,500,000 8,500,000

According to the Controller’s Office, these annual thresholds for certifying eligible LBE firms
have not changed since 2006, despite increasing costs. The proposed amendments would
change the annual maximum gross annual receipts criteria for certifying micro LBE firms as
shown in Table 2 below. '

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Table 2: Proposed Annual Thresholds in Prior 3 Fiscal Years for Micro LBE Certification

Maximum Gross Annual Receipts - Current Proposed Increase ($/%)
General Contractors/Construction $7,000,000. $10,000,000 | $3,000,000/43%
Specialty Construction Contractors 3,500,000 ~5,000,000 1,500,000/43%

_ Goods/ Equipment & General Services 3,500,000 * 3,500,000 0
Professional Services incl Arch/Engineer 1,250,000 - 1,250,000 "0
Trucking and Hauling 1,750,000 1,750,000 0

The proposed amendments would also change the maximum annual gross receipts criteria for
certifying small LBE firms as shown in Table 3 below.

Table 3: Proposed Annual Thresholds in Prior 3 Fiscal Years for Small LBE Certification

Maximum Gross Annual Receipts Current Proposed Increase ($/%)
General Contractors/Construction $14,000,000 $20,000,000 | $6,000,000/43%
Specialty Construction Céntractors 7,000,000 10,000,000 | 3,000,000/43%
Goods/Equipment & Geﬁer_al Services 7,000,000 10,000,000 | 3,000,000/43%
Professional Services incl Arch/Engineer 2,500,000 2,500,000 - 0
Trucking and Hauling | : 3,500000| 3,500,000 0

The maximum annual gross receipts criteria for certifying SBA LBEs would not change under the
proposed amendments.

According to the office of the sponsor of the proposed ordinance, the proposed 43% increases
for some of the industries were based on stakeholder input.

{4) Increase bid discount for SBA LBEs on contracts between $10,000 and $10,000,000

Currently, for contracts betweeh $10,000 and $10,000,000, the bid discount is 10% for Smalf or
Micro LBEs and 2% for SBA LBEs. Under the proposed amendments, the bid discount would
remain the same at 10% for Small or Micro LBEs, but would increase from 2% to 5% for SBA LBE
contracts of between $10,000 and $:LO,000,000,~ as long as no Micro LBE or Small LBE is
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. adversely impacted. For contracts between $10,000,000 and $20,000,000, the bid discounts for
Small, Micro or SBA LBEs would remain the same at 2%.

{5) Require development agreements to include LBE utilizatior plan and compliance

The proposed ordinance would add a new provision to Chapter 14B to require development
agreements entered into pursuant to Chapter 56 of the City’s Administrative Code to include a
detailed LBE utilization plan that requires the setting of a LBE utilization requirement in
conformance with the City-wide LBE participation goal, compliance with good faith outreach
requirements and nondiscrimination provisions and includes reporting, monitoring and
enforcement provisions. To ‘date, the City has entered into four development agreements
under Chapter 56, including (a) Park Merced, (b} Trinity Plaza, {c} California Pacific Medical
Center (CPMC}, and (d) Pier 70. .

(6) Implementation of a contractor advance payment program to fund loans to
subcontractors '

Under the proposed ordinance, the City Administrator, in consultation with the Controller,
would submit an implementation plan, including a feasibility study to the Mayor by lune 1,
2015 to develop a LBE advance payment program to fund temporary loans to LBE

subcontractors for approved invoices on City-funded contracts. Ms. Cordero advises that - .

currently, no City-sponsored loan program exists to assist LBE subcontractors, such that these
LBE subcontractors often have to rely on private bank’s lines of credit to fund their operations
and pay their employees, although the LBE subcontractors may have completed their specific
work on a City-funded contract. Given that the Board of Supervisors has a significant interest in
the proposed LBE contractor program, the City Administrator should also submit the
~‘implementation plan, including feasibility study to the Board of Supervisors by June 1, 2015.

A (7) Increase the Surety Bond Program limit from $750,000 to $1,000,000

With respect_to the City’s Surety Bond Program, the proposed ordinance would increase the
fimit to which the City may guaranty agreements from up to $750,000 to up to $1,000,000.
According to Mr. Matt Hansen, the City’s Risk Manager, the City’s Surety Bond Program
provides technical assistance and underwriting of bid and performance bonds for construction
contractors. The Program is currently funded by contributions from the major City departments
that undertake construction contracts, including the Public Utilities Commission, Department of
" Public Works, Port, Airport and Recreation and Park.

! Chapter 56 of the City’s Administrative Code addresses public planning of private development projects in the
City to enhance public benefits beyond those achievable through existing ordinances and regulations by entering
into voluntary development agreements between the developer and the City.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Mr. Hansen reports that the current Program limit of $750,000 has sufficient capacity to
support all requests to date and is not expected to be a barrier to LBE contractor’s receiving -
Surety Bond Program assistance in the future. In fact, Mr. Hansen advises that the Program
should not be increased at this time because such an increase will impact the previously
conducted actuarial analysis, potentially increasing budget contributions from all participating
departments, and/or decreasing the number of guarantees available to LBE contractors.
Therefore, Mr. Hansen recommends that the Surety Bond Program not be increased to
$1,000,000 at this time. ' : '

(8) Make good faith efforts toA obtain at least three bids from LBEs for contracts under
threshold

The proposed amendments would add a new San Francisco First Program which would require
City departments to make good faith efforts for contracts greater than $10,000 to obtain at
least three LBE bids for all public works contracts under the threshold amount ($400,000) or for
professional or general services or commadities contracts under the minimum compétitive
amount ($100,000). If three bids from LBEs are not obtained, City departments must document
a ﬁndihg explaining why three bids were not obtained.

(9) Establish a Mentor-Protégé Program between established successful contractors and LBEs

In accordance with the proposed ordinance, thé Director of the Contract Monitoring Division
would establish a Mentor-Protégé Program to foster partnerships between established,
successful contractors'and LBEs to provide training, networking and mentoring opportunities
with the goal to improve LBE participants’ ability to compete effectively for City contracts and
allowing mentor-contractors’ exemption of the good faith outreach requirements. Ms. Cordero
advises that this City Mentor-Protégé Program would be modeled on the existing Caltrans
’ mentor-profégé program, and could begin in early 2015.

(10) Require separate LBE participation on design-build contracts

The proposed ordinance specifies that the Director of the Contract Monitoring Division shall
establish separate LBE participation requirements on design and construction portions of work
for. Design-Build construction contracts with the City. '

{11) Repeal provisions relating to completion of Bayview Branch Library Construction Project

The proposed ordinance would specifically repeal Ordinance No. 97-10 which granted bid
discounts to joint venture partnerships with LBE firms to facilitate the completion of the
Bayview Branch Library Construction Project, which was completed in early 2013.

SAN FRANCISCO BOARD OF SUPERVISORS : ' BUDGET AND LEGISLATIVE ANALYST
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(12) Make various other changes in Chapter 14B

Numerous other chénges are incorporated in the proposed ordinance to correct and clarify
existing and proposed provisions in Chapter 14B, including (a) exempting agreements awarded
under emergency conditions, (b) deleting provisions concerning San Francisco Payroll Taxes as a
criteria to establish a principal place of business, (c) adding definitions, (d) allowing joint
venture partners to be in different industries if such partners are also acting as the prime
contractor, (e) provide the Director of the Contract Monitoring Division with discretion to
certify or renew a certification of a business for a shorter period of time based on unique
attributes of individual businesses, (f) allow Director of Contract Monitoring Division to suspend
or revoke LBE certification that fails to submit requested documents or cooperate in any

- investigation regarding continued eligibility, (g) increase contractors requirement to maintain
all records for monitoring compliance by two years from three to five years, (h) replace the
Mayor with the City Administrator as fhe designated official to resolve LBE contracting issues,
and (i) require the Director of Contract Monitoring Division to make a finding justifying the LBE
subcontracting requirement if set at less than 20%.

The proposed ordinance would apply to all eligible contracts advertised for bid or initiated on
or after July 1,2015. '

FISCAL IMPACT

The proposed ordinance states that stimulating the expansion of small firms or development of
new enterprises fosters economic growth and independence for San Francisco and its
taxpayers. This expansion of local small businesses advances the public interest, contributes to
the economic well-being of all San Franciscans and tends to minimize the burden on the
General Fund to provide for general welfare.

In addition, one of the major goals of the proposed ordinance is to increase the pool of City-
certified LBEs in order to increase the number of qualified LBE prime contractors and
subcontractors who will be eligible to bid on City contract work. Increasing the thresholds for
micro and small LBE firms and eliminating some of the barriers to bidding on City work, as
prdposed in this ordinance, will assist in potentially increasing the pool of City-certified LBEs. If
more firms are certified as LBEs, there should be more competition to secure City work,
potentially reducing the bid costs to secure that work. However, as more firms are certified as
LBEs, more firms could likely qualify for specified bid discounts or preferences, ultimately
increasing the cost to the City by an undetermined amount.

The Contract Monitoring Division under the City Administrator would be responsible for
implementing and enforcing the provisions of Chapter 14B. Ms. Jennifer Johnston, Deputy City
Administrator, estimates that the proposed amendments will require additional contract
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compliance and monitoring staff to (a) handle greater workloads as more firms are LBE eligible,
(b) develop the new Mentor Protégé Program, (c) conduct a feasibility study to develop a LBE
advance payment for temporary loans to LBE subcontractors, (d) establish separate LBE
participation requirements for Design-Build conétruction‘ contracts, and (e) address the
numerous changes. Ms. Johnston advises that' the Contract Meonitoring Division is currently
reviewing the amount of staff and resources that may be needed to implement the proposed -
revisions, but may require up to 4-5 additional Contract Compliance Officers, which currently
have annual salaries of $98,488, or a total annual cost including fringe benefits of
approximately $600,000. These positions would need to be supported with both General Fund
and non-General Fund monies. All additional funding requests would be subject to Board of
Supervisors appropriation approval, ’

In addition, Mr. Hansen estimates that the increase from $750,000 to $1,000,000 in the limit to
which the City may guaranty sufety bond agreements will potentially increase the required
budget allocations from all participating departments, and/or decrease the number of
guarantees available to LBE contractors, although the specific cost increases have not been
determined. ' '

POLICY CONSIDERATION

" One notable policy question for consideration®is the amount of the increase in the LBE
thresholds as shown above in Tables 1, 2 and 3. '

On July 28, 2014, the Controller’s Office of Economic Analysis staff submitted a Local Business
Enterprise Threshold Analysis to the City Administrator. This analysis found that the Consumer
Price Index {CP1) is the best measure to use to revise LBE thresholds, as the CPI reflects all
determinants subject to inflationary and market pressures, including inflation, cost of living and
price. Based on the Controller’s analysis that thresholds had not been recalculated since the
inception of the ordinance in 2006, a CPl adjustment would reflect a 17.1% increase.

In addition, on October 23, 2014, the Local Business-Enterprise Advisory:Committee (LBEAC)®
recommended that the LBE criteria thresholds be increased by 17.1% as recommended by the
Controller’s Office, across all industry categories. In addition, the LBEAC recommended that
these thresholds be reviewed by the Controller every three years, for cost of living increases. In
contrast, as shown in Tables 2 and 3 above, the proposed amendments would increase the
thresholds by 43% for some but not all industries for the micro and small firms to be certified as
LBEs, with no increases for SBA-LBEs. The proposed ordinance also does not provide for future
increases in these thresholds.

% The Local Business Enterprise Advisory Committee is comprised of 14 members, appointed by the Mayor, |
representing small, micro and large businesses, community based organizations and enterprise department contract
management staff.. :

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Based on the Controller's analysis and the recommendations of the LBEAC, the proposed
ordinance should be amended to increase the annual thresholds for each of the micro, small
and SBA firms that are eligible for LBE certification by 17.1%, as summarized in Table 4 below.
Similarly, amend the proposed ordinance to require that these thresholds be reviewed by the
Controller every three years for cost of living adjustments.

Table 4: Recommended 17.1% Threshold Increases Based on Controller and LBEAC’
. ' . Recommendations

Industries Micro Small SBA
Proposed | Proposed | Proposed
General Contractors/Constru;tion . $8,200,000 | $16,400,000 $39,000,000 _
Specialty Construction Contractors 4,100,000 8,200,000 | 20,000,000
Goods/Equipment & General Services - - 4,100,000 8,200,900 ., 20,000,000
Professional Services incl Arch/Engineer 1,500,000 3,000,000 8,000,000
Trucking and Hauling 2,000,000 4,000,000 | 10,000,000

RECOMMENDATIONS

1. Based on the Risk Manager’s recommendation regarding the City’s Surety Bond
Program, amend the proposed ordinance on page 62, lines 5 and 10 to delete
$1,000,000 and replace with $750,000, which is the current threshold limit.

2. Amend the proposed. ordinance on page 64, line 14 to also require the City
Administrator to submit the implementation plan, including feasibility study on the LBE
advance payment program to the Board of Supervisors by June 1, 2015.

3. ' Amend the proposed ordinance on pages 16 and 17 to {a) Increase by 17.1% the annual
thresholds for each of the existing micro, small and SBA firms gross annual receipts
criteria to be eligible for LBE certification as summarized in Table 4 above and (b)
require that these thresholds be automatically reviewed every three years by the
Controller’s Office for cost of living adjustments.

4. Approve the proposed ordinance, as amended.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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LONDON N. BREED
November 7, 2014

TO: Angela Calvillo
Clerk of the Board of Supervisors

‘RE: Government Audit and Oversight Committee -
COMMITTEE REPORT

Clerk of the Board Calvillo,

Pursuant to Board Rule 4.20, as Chair of the Government Audit and Oversight Committee, |

have deemed the following matters to be of an urgent nature and request they be considered by
the full Board on September 16 2014, as Committee Reports:

140999 Admmistratlve Code - 14B Local Business Enterprise Program
Sponsors: Mayor; Chiu -
Ordinance amending the Administrative Code to comprehensively revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (“Chapter
14B”) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Commission to the City Administrator and Contract Monitoring
Division; 2) require the Mayor to annually set an overall City-wide LBE participation goal
of not less than 40% of the value of upcoming contracts; 3) increase the LBE -
certification size thresholds for small and micro LBEs; 4) increase the bid discount
allowed to SBA-LBES on contracts between $10,000 and $10,000,000; 5) require
Administrative Code, Chapter 56, development agreements to include a LBE utilization
plan and be subject to certain Chapter 14B provisions; 8) authorize preparation of an
implementation plan for an LBE contractor advance program to fund loans to

- subcontractors; 7) increase the Surety Bond Program limit from $750,000 to $1,000,000;

8) require the City to make good faith efforts to obtain at least three bids from LBEs for
contracts under the threshold or minimum competitive amounts; 9) establish a
Mentor-Protégé Program between established successful contractors and LBEs; 10)
require separate LBE participation on design and construction portions of design-build
construction contracts; 11) repeal Ordinance No. 97-10 relating to complétion of the
Bayview Branch Library Construction Project; and 12) make various other changes in
Chapter 14B.

These matters will be heard in the Government Audit and Oversight Committee on November
13, 2014, at 11:00 a.m.

London Breed ’
Supervisor District 5, City @S¢

City Hall ¢ 1Dr. Carlton B. Goodleit Place o San Francisco, California 94102-4689 e (415) 554-';630
Fax (415) 554 - 7634 » TDD/TTY (415) 554-5227 ¢ E-mail: London.Breed@sfgov.org
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City Hall
Dr. Carlton B, Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227 .

BOARD of SUPERVISORS

MEMORANDUM

TO: Regina Dick-Endrizzi, Director
Small Business Commission City Hall, Room 448

FROM: Erica Major, Assistant Clerk, Government Audit and Oversight Committee, Board of
Superwsors .
DATE: October 8, 2014

SUBJECT: REFERRAL FROM BOARD OF SUPERVISORS
Government Audit and Oversight Committee

The Board of Supervisors’ Government Audit and Oversight Commitiee has received the following
legislation, which is being referred to the Small Business Commission for comment and recommendation.
The Commission may provide any response it deems appropriate within 12 days from the date of this
referral, '

File No. 140999

Ordinance amending the Administrative Code to comprehensively revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (“Chapter
14B”) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Commission to the City Administrator and Contract Monitoring
Division; 2) require the Mayor to annually set an overall Clty-w1de LBE participation goal of
not less than 40% of the value of upcoming contracts; 3) increase the LBE certification
size thresholds for small and micro LBEs; 4) increase the bid discount allowed to SBA-
LBEs on contracts between $10,000 and $10,000,000; 5) require Administrative Code,
Chapter 56, development agreements to include a LBE utilization plan and be subject to
certain Chapter 14B provisions; 6) authorize preparation of an implementation plan for an
LBE contractor advance program to fund loans to subcontractors; 7) increase the Surety
Bond Program limit from $750,000 to $1,000,000; 8) require the City to make good faith
efforts to obtain at least three bids from LBEs for contracts under the threshold or
minimum competitive amounts; 9) establish a Mentor-Protégé Program between
established successful contractors and LBEs; 10) require separate LBE participation on
design and construction portions of design-build construction contracts; 11) repeal
Ordinance No. 97-10 relating to completion of the Bayview Branch lerary Construction
Project; and 12) make various other changes in Chapter 14B.

Please return this cover sheet with the Commission’s response to me at the Board of Superwsors City
Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.

nnnnnn *kk *R * AR RARREE L3 KREERKARBREKR AN T RR TR ERE

RESPONSE FROM SMALL BUSINESS COMMISSION - Date:

No Comment
Recommendation Attached

Clha'érggrson, Small Business Commission



BOARD of SUPERVISORS

TO:

FROM:

DATE:

City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
" TDPD/TTY No. 554-5227

MEMORANDUM

Naomi Kelly, City Administrator, Office of the City Administrator

Jaci Fong, Director, Office of Contract Administration

Ben Rosenfield, City Controller, Office of the Controlier

Matthew Hansen, Risk Manager, Risk Management

Emily Murase, Executive Director, Department on the Status of Women
Harlan Kelly, Jr., General Manager, Public Utilities Commission
Mohammed Nuru, Director, Department of Public Works

Theresa Sparks, Executive Director, Human Rights Department

Ed Reiskin, Executive Director, Municipal Transportation Agency

Erica Major, Assistant Clerk, Government Audit and Oversight Committee, Board of .
Supervisors

October 6, 2014

SUBJECT: LEGISLATION INTRODUCED

The Board of Supervisors’ Government Audit and Oversight Committee has received the following
proposed legislation, introduced by Mayor Lee on September 23, 2014:

File No. 140999

Ordinance amending the Administrative Code to comprehensively revise the Local
Business Enterprise (LBE) and Non-Discrimination in Contracting Ordinance (“Chapter
14B”) to: 1) codify the transfer of implementation and enforcement of Chapter 14B from
the Human Rights Commission to the City Administrator and Contract Monitoting
Division; 2) require the Mayor to annually set an overall City-wide LBE participation goal of
not less than 40% of the value of upcoming contracts; 3) increase the LBE certification
size thresholds for small and micro LBEs; 4) increase the bid discount allowed to SBA-
LBEs on contracts between $10,000 and $10,000,000; 5) require Administrative Code,
Chapter 56, development agreements to include a LBE utilization plan and be subject to
certain Chapter 14B provisions; 6) authorize preparation of an implementation plan for an
LBE contractor advance program to fund loans to subcontractors; 7) increase the Surety
Bond Program limit from $750,000 to $1,000,000; 8) require the City to make good faith
efforts to obtain ‘at least three bids from LBEs for contracts under the threshold or
minimum competitive amounts; 9) establish a Mentor-Protégé Program between
established successful contractors and LBEs; 10) require separate LBE participation on
design and construction portions of design-build construction contracts; 11) repeal
Ordinance No. 97-10 relating to completion of the Bayview Branch Library Construction
Project; and 12) make various other changes in Chapter 14B,

If you have any additional comments or repotts to be included with the ﬁlé, pI‘ease forward them to me at
the Board of Supervisors, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA

94102.
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c
Monique Zmuda, Office of the Controller

tris Wong, Department on the Status of Women
Juliet Ellis, Public Utilities Commission

Donna Hood, Public Utilities Commission

Fuad Sweiss, Department of Public Works

Frank Lee, Department of Public Works

Gloria Lopez, Human Rights Department

Janet Martinsen, Municipal Transportation Agency
Kate Breen, Municipal Transportation Agency
Dillon Auyoung, Municipal Transportation Agency
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- City Hall
President, District 3 1 Dr. Carlton B. Goodlett Place, Room 244
BOARD of SUPERVISORS San Francisco 94102-4689
Tel, No. 554-7450 -
Fax No. 554-7454
TDD/TTY No. 544-5227
PRESIDENTIAL ACTION

Date:  9/30/14 |
o Angela Calvillo, Clerk of the Boatd of Supetvisots

Madam Cletk, A
Pursuant to Board Rules, I am hereby:

O Waix;in;g 30-Day Rule (Board Rule No. 3.23)

File No.
(Primary Spousot)
Title. .
Transferring Board Rule No. 3.3) |
File No. 140999 Chiu ‘
: (Ptimary Sponsox)
Tide, Admin Code - 14B Local Business Program

From: _.Budget & Finance Committee

To: Government Audit & Oversight - Committee

0  Assigning Temporary Committee Appointment (Board Rule No. 3.1) |

Supetrvisor

Replacing Supervisor

For: ‘ . : Meeting
(Date) . (Committee) . :

David Chiu, President
5Board of Supetvisots




EDWIN M. LEE
MAYOR

OFFICE OF THE MAYOR
SAN FRANCISCO

/(T/ Angela Calvillo, Clerk ofr rd of Supervisors
FROIVI @ Mayor Edwin M. Lee :

RE: Administrative Code 14B Local Business Enterprise Program
. DATE: September 23, 2014

Attached for introduction to the Board of Supervisors is an ordinance amending the

" Administrative Code to comprehensively revise the Local Business Enterprise (‘LBE”)
and Non-Discrimination in Contracting Ordinance (“Chapter 14B”) to: 1) codify the
transfer of implementation and enforcement of Chapter 14B from the Human Rights
Commission to the City Administrator and Contract Monitoring Division; 2) require the
Mayor to annually set an overall City-wide Local Business Enterprise (LBE) participation
goal of not less than 40% of the value of upcoming contracts; 3) increase the LBE
certification size thresholds for small and micro LBEs; 4) increase the bid discount
allowed to SBA-LBEs on contracts between $10,000 and $10 Million; 5) require
Administrative Code Chapter 56 development agreements to include a LBE utilization
plan and be subject to certain Chapter 14B provisions; 6) authorize preparation of an
implementation plan for a LBE contractor advance program to fund loans to
subcontractors; 7) increase the Surety Bond Program limit from $750,000 to
$1,000,000; 8) require the City to make good faith efforts to obtain at least three bids
from LBEs for contracts under the threshold or minimum competitive amounts; 9) {o
establish a Mentor-Protégé Program between established successful contractors and
LBEs; 10) require separate LBE participation on design and construction portions of
design-build construction contracts; 11) repeal Ordinance No. 97-10 relating to
completion of the Bayview Branch Library Construction Project; and 12) make various
other changes in Chapter 14B.

Please néte that this item is co-sponsored by Supervisor David Chiu.

Should you have any questions, p!éase contact Nicole Wheaton at (415) 554-7940.
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1 DR. CARLTON B. GOODLETT PLACE, Room 200
SAN FRANCISCO, CALIFORNIA 94102-4681 -
TELEPHONE: (41§ R554-6141



