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Harvey Hacker

Architects

528 Bryant Street 30 er 2
San Francisco 94107 November 2009
415 957-0579 Phone - 0959

415 957-5851 FAX

City and County of San Francisco Board of Supervisors
Attn: Ms Angela Calvillo, Clerk of the Board

City Hall Room 244
1 Dr Carlion B Goodlett Place
San Francisco CA 94102
Subject: 24-34 Ellis Street, Block 327/Lot 008
Minor Sidewalk Encroachment Permit 03MSE-157
Dear Ms Calvillo

In my capacity as the property owner’s authorized agent, | am appealing revocation of Minor
Sidewalk Encroachment Permit Number 03MSE-157. Please refer to enclosed letter to Edward
Reiskin dated 30 November 2009, detailing the reasons for this appeal.

Please let me know if any further action is required to pursue this appeal.

Sincerely

encl

cc

Edward Reiskin, Director, DPW
David Greenaway, SEMTA
Roger Hayes

Don Bowman
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Marvey Hacker
Architects

528 Bryant Street
San Francisco 84107 30 November 2009

L 415.957-0578-Phone .. . .. 0959 L

415 957.5851 FAX

Edward Reiskin, Direcior
Department of Public Works
City Hall Room 348 _

1 Dr Carlton B Goodlett Place
San Francisco CA 94102

Subject: 24-34 Ellis Street, Block 327/Lot 008
Minor Sidewalk Encroachment Permit 03MSE-157

Drear Mr Reiskin

Regarding your letter to R Enterprises, Inc dated 16 November 2009, in my capacity as the
property owner’s authorized agent, I am appealing revocation of Permit Number 03MSE-157.

On 19 November 2009 I spoke to David Greenaway of the SFMTA and confirmed the following:

e SFMTA has no-intention of taking over the sub-sidewalk basement space at 24-34 Ellis
Street, it only intends to modify a sewer line and install some electrical conduits and
temporary water lines near the ceiling level of that space, as shown on SFMTA Contract
Number M544.22 Drawings JT-306 Revision OB and EXJT-25 Revision OA, both of which
were previously issued to the property owner.

o In any case, the cited Permit Number 03MSE-157 refers only to “Level landing and non-
standard cross slope,” which occur on the surface of the sidewalk, have nothing to do with
the sub-sidewalk basement, and must remain unchanged in order to provide disabled access
to the property’s primary entrance. '

To remove any uncertainty the property owner is experiencing about this situation, I would
appreciate confirmation you agree that revocation of the subject permit should be rescinded, per
the enclosed appeal addressed to the Board of Supervisors.

encl

cc

Angela Calvillo, Clerk of the Board of Supervisors
David Greenaway, SFMTA

Roger Hayes

Don Bowman
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sent By: ; R R TR R ROV-19-""  1110M¥] rage 2

I, )  Phone: (415) 5546820
City and County of San Francisco Fax: (415) 554-6944

TDA: (415) 554-6900
h!t}):lfwwwfﬁdpw.org

Department of Public Works
{Office of the Director

City Halt, Room 348

Gavin Nowsom, Mayor 1 Dr. Carlion B, Goodlett Place
Edward D. Relskin., Director San Francigco, CA 84102-4845

November 16, 2009

R. Enterprises, Inc.

% Roger Hayes, President

P.C. Box 965

Palos Verdes Estates, CA 90274

Subject : Minor Sidewalk Encroachment Permit 03MSE-157
Property Block No. 327 lot 008
24-34 Ellis Street
San Francisco, CA 94(08

Dear Mr, Hayes:

The San Francisco Municipal Transportation Agency (SEMTA) is currently developing plans for
the Central Subway Project. The project will mclude construction of a subway station on
Stockton Street and Ellis Sfrect. In order to construct this station, SFMTA will require
permanent use of the area occupied by the subsidewalk encroachments below the public right-of-
way along the alignment of the Central Subway Project.

The SFMTA has advised that the epcroachment covered by your Minor Sidewalk Encroachment
Permit Number 03MSE-157, issued on June 7, 2006, impedes or otherwise impacts the Central
Subway Project. The purpose of this letier is to advise you that the Minor Sidewalk
Encroachment Permit issued for your property located at 24-34 Ellis Street (Block No. 327 Jot
008) is hereby revoked. Pursuant to Public Works Code Section 723.2, you have the right to
appeal this revocation decision. Such appeal must be ﬁlcd within 15 days from the date of this
letter. You may appeal this decision by filing & notice to:

City and County of San Francisco Board of Supervisors
Attn: Ms. Angela Calvillo, Clerk of the Board

I Dr. Carlton B. Goodlett Place, Room 244

San Fraocisco, CA 94102-4689.

Exhibit A of your Minor Sidewalk Encroachment Permit sefs forth the conditioos applicable to
your permit. Pursuant to paragraph 8 of Exhibit A, upon notification of the revocation of your
Minor Sidewalk Encroachment Permit, you must remeve, or cause to be removed, the
encroachment and all the materials in connection with its construction and restore the
encroachment area to a condition satisfactory to the Department of Public Works. The purpose

SPROVING THE QUALITY OF LIFE IN SAN FRANCISCO™ We are dedicated individuals commiffed fo teamwork, custoriel
servica arxt continuous improvernent in parirership with the communfty.
Customer Service Teamwork Coattinuous Inprovement




* of this letter is to advise that the encfoachment must be restoied to a condition satisfactory (6 the
Department of Public Works, without expense to the City and County of San Francisco, by
February 1, 2010. _

If you are unable to restore the encroachment by February 1, 2010, you may petition the
Department of Public Works for an extension. Please submit a written extension request along
with abandonment plans and a detailed completion schedule to the Department of Public Works
for approval no-later than December 7, 2009, In the event that you have already applied for a
buitding permit for the above referenced work, submission of an abandonment plan will not be
required. Instead, please submit such application, plans and detailed completion schedule to the
Department of Public Works by December 7, 2009.

if the encroachments associated with the permit are not removed and the site is not restored by
February 1, 2010, or such other date approved in writing by the Department of Public Warks,
any improvements present in the encroachments may be considered a public nuisance and may
be abated pursuant to Section 723.3 of the Sau Francisco Public Works Code as recently
amended by Board of Supervisors Ordinance No. 210-09. A Copy of the Ordinanec is attached.

Should you have any questions concerning this mattec, please contact David Greenaway of the
SFMTA. Mr, Greenaway can be teached at (415) 701-4237.

Sincerely,

Ed%m&kiﬂ N
Director of Public Works \
Attachments
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DEC-3E~2009 1580 GUTTENBERG RAPSON COLUIN 4135874526 P.81

GUTTENBERG, RAPSON & COLVIN LLP

ATTORNEYS AT LAW
101 LUCAS VALLEY ROAD
SaN RapalL, CA 94903
TELEPHONE: {415) 507-4525
FACSIMILE: (415) 507-4526
E-mail: agultenberg@grclaw.com

FACSIMILE COVER SHEET

(i there are any problems during transmission, please call fax operator at {415) 507-4525).

Date: December 30, 2009

TO: Angela Calvillo

FAX: (415) 554-5163
FROM:  Alan Guttenberg
PHONE: (415) 507-4525

(Direct Number)

COMMENTS: File..No.. 091391 (Board of Supervisor Appeal Hearing Jan. 12,
2010/24-34 EHis Street/Revocation of Minor Sidewalk Encroachment
Permit No. 03MSE-157) — Please see attached, submitted by the
Owner for consideration prior to and at the above hearing. Please
advise if any more formal communication is required in order for the
attached to be considered by the Board and _other relevant
governmental subdivisions. Please call if questions or comments.
Thank you. Alan Guttenberg.

NUMBER OF PAGES (excluding this sheet):
ORIGINAL TO FOLLOW BY MAIL

ORIGINAL WILL NOT FOLLOW BY MAIL

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH 1T 15
ADDRESSED AND MAY CONTAIN INFORMATION THAT {5 PRIVILEGED, CONFIDENTIAL, AND EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAW. If the reader of this message is not the inlended recipient or the
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that
any dissemination, distribution, or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone, and return the original message fo us at the
above address via the US Postal Service. Thank you.
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DEC-32~2089 15:81 GUTTENBERG RAPSON COLVIN 4155874526 P.e2

GUTTENBERG, RAPSON & COLVIN LLP

ATTORNEYS AT LAW
101 £.UCAS VALLEY ROAD, SUITE 216
SAN RAFAEL, CALIFORN]A 94903
TELEFHONE (415) 5074525

FACSIMILE (415) 507-4526
OAKLAND OFFICE!
LY7D DHOADWA Y, RUITE § 260

WIUTER'S DIRECY DAL NO
CAKLAND, CALIFORNIA 74652

ALAN B, GUYTENBERG (415} 5074525 o epHoNs (310) 2862060
DAVIL) J. RAPSON E-MAIL ADORESS FACSIMILE (510) 286-2070
ANDREW M. COLVIN aguttenberghgretaw.com

December 30, 2009

V1A FACSIMILE
(415) 554-5163

Angela Calvillo

Clerk of the Board

Room 244, City Hall

{ Dr. Carlton Goodlett Place
San Francisco, California 94102

Re:  File No, 091391/Appeal of Revocation of Minor Sidewalk Encroachment Permit
No. 03MSE-157/24-34 Ellis Street, SF, CA/Hearing Date: Jan. 12,2010 (4 pm)

Dear Ms. Calvillo:

1 am legal counsel for R. Enterprises, Inc. (“*Owner”"), owner of 24-34 Ellis Street, San
Francisco, California (“Property”). This letter is submitted in support of the Owner’s appeal
(“Appeal™) of the revocation by the Department of Public Works (“DPW”) of the Minor
Sidewalk Encroachment Permit No. 03MSE-157 for the Property issued on June 7, 2006
(“Permit”), currently set for hearing before the Board of Supervisors on January 12, 2010 at 4:00

p'm' (ﬁlHearingﬂ‘)‘

The Owner and ] believe there is a misunderstanding about the scope of the Permit, and
we respectfully reguest that the DPW rescind its revocation pending further review of this
matter, which would eliminate the need for the Hearing. Alternately, for the reasons hereafter
described. the Owner requests that the Board: (1) rule in favor of the Owner at the Hearing on its
appeal of the Permit revocation, and/or (2) rule that the Permit extends only to the level landing

and non-standard cross slope of the Property sidewalk (and does not extend to the Property’s
sub-sidewalk basement), per the express terms of the Permit on which the Owner relied.

Per the duly executed and recorded Perout {copy enclosed), the Permit grants the Owner
permission:

“« T OCCUPY, CONSTRUCT AND MAINTAIN THE “FOLLOWING
ENCROACHMENT(S): Level landiog and non-standard cross slope.”
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DEC-38-2889 15:81 GUTTENBERG RAPSON COLVIN 4155874526 P.B83

GUTTENBERG, RAPSON & COLVIN LLP

December 30, 2009
Page 2

The Permit was issued {o enable the Owner to reconstruct the sidewalk area in front of
the Property in a manner that complied with City requirements and federal Americans with
Disabilities Act (“ADA”) requirements. The only “work constructed” under the Permit is an
ADA compliant sidewalk. The Owner and I cannot believe the DPW or City actually want the
Owner to tear up a new, ADA-compliant sidewalk, and restore it 1o its damaged and non-ADA
compliant condition which existed prior to the Permit work, as required by the DPW revocation
letter dated November 16. 2009, which is the subject of this appeal. All this will do is bar access
to the Property and adjacent properties for disabled persons, contrary to federal law and City

policies and tequirements.

The Permit was issued by DPW in 2006 because 2 new sidewalk was required in
connection with an earthquake retrofit required by the City’s UMB ordinance and other work at
the Property. The Owner relied upon the express terms of the Permit in proceeding with that
work. There was never any mention of the Permit extending to the sub-sidewalk basement at the
Property until the November 16, 2009 revocation letter and discussions with SFMTA
representatives thereafter. The DPW and City cannot unilaterally expand the scope of the
validly issued, signed and recorded Permit {upon which the Owner has relied for years and
expended substantial funds), to extend to the Property sub-sidewalk basement, which has existed
at the Property with permission from the City for approximately 100 years,

I am informed that the Owner’s architect and representative, Harvey Hacker, has had
communications with SFMTA representatives where he was advised that it is the position of
SFMTA that the Permit extends to the Properly's sub-sidewalk basement, and the revocation of
the Permil is intended to address revocation of the Owner’s right to use and possess the sub-
sidewalk basement, not to revoke the Owner's right to maintain an ADA-compliant sidewalk at
the Property (and require restoration of the sidewalk to a damaged and non-ADA compliant
condition, thus creating a substantial obstacle for disabled persons to use that sidewalk, as the
revocation appears to require). However, the plain language of the Permit on its face does not
apply to or create any rights in the sub-sidewalk basement, and thus revocation of the Permit
cannot and does not affect any Owner rights to use and maintain the Property sub-sidewalk
basement.

I will be attending the Hearing on behalf the Owner, if the Hearing proceeds. Icopy this
Jetter to certain representatives of DPW and SFMTA and others, who I understand have
participated in communications concerning the Property and/or Mr. Hacker, the Owner’s
architect and representative, regarding the revocation and the Permit.

It is the Owner's sincere hope to work cooperatively with the City, DPW and SEMTA to
achieve mutually beneficial goals in this matter and address the parties’ legitimate issues and
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DEC-38-2883 15:81 GUTTENBERG RAPSCN COLYIN 4158074526 P.B4

GUTTENBERG, RAPSON & COLVIN LLP

December 30, 2009
Page 3

needs in this matter, and we therefote respectfully request that the revocation be rescinded, or at
least the Hearing further postponed, while the Owner and I continue discussions to hopefully
resolve this matter with DPW and SMTA.

Respectfully submitted,

GUTTENBERG, RAPSON & COLVIN LLP

By ﬂ\. )

Alan B, Gpttenberg

cc: Edward Reiskin, Director, Dept. Public Works (via fax: 415-554-6944)
Barbara L. Moy, Manager, Dept. Public Works (via fax: 415-554-6944)
Fuad Sweiss, City Engineer, Dept. Public Works (via fax: 415-554-6944)
David Greenaway, SFMTA (via fax: 415-701-5222)

Guy Hollins, SFMTA (via fax: 415-701-5222)
Cheryl Adams, Deputy City Attorney (415-554-4745)
Kate Stacy, Deputy City Attorney (415-554-47 45)
Flaine Warmen, Deputy City Attomey (4 15-554-4745)
John Malamut, Deputy City Attomney (415-554-4745)
Harvey Hacker (415-957-5851)

Roger and Roberta Hayes
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DEC-36-28u9 15:41 GUTTENBERG RAPSOM COLUVIN . 4155874526 P.B5

o

p‘(SiG.NED){)(g

Signature———"3_

T
Secording Requestet by _nd TS ARRRTHTOTIN R 53
When Recorded Retum To: . gﬁ’;‘fﬁ"“‘“ stes:E eggrder
. Assessor-Re
Dow gw’"" <7 | DOC- 2085-1189434-00 7
= PN TF f Nednasdsy, JUN 07, 2828 13:43:12
v T ok Tl P4 §13.89 Hor-8003014632
Shaw FaAdesSe0, Qe FH/ REEL. J156 IMAGE 0513 24
DEGLARATION OF USE oed/ERII-3
: L Do iapent ot , OWNER/AUTHORIZED AGENT OF THE
HEREIN DESCRIBED PROPERTY COMMONLY KNOWN AS:
24-34 ELLISST.
SAN FRANCISCO, ASSESSOR'S BLOCK 0327 , LOT qo8

HEREBY CONSENT TO THE WITHIN DESCRIBED CONDITIONS THAT APPEAR
ON EXHIBIT "A" ATTACHED:

Minor Sidewalk tﬁemnp'ﬁ;mnt Permit # 03MSE-157 B

. cow . o g

WNERMHT

}D}Ed Ve Dpn Boaswman s/

DATE OF EXECUTION:
STATE OF CALIFORNIAZ ¥
)
. y§8.
COUNTY Otw FRANCISCO )
oR ¥ @ g >2 2 < patore me, Notary Public in and
for said County &nd Stals, persanally sppearcdg A

- personzlly known tome (proved are-on the: hasss of satisfactory evidence) to be
 the.person(s) whose name{s) islars.Siibscibed 1o the within instrument and

acknowledged to mﬁaﬂnﬂ%h&ﬂ‘:w sexecuted the same in-hisfherftheir authorized
capacity(ies), and that by TisinEa) eirgignataireis)on the-instrurment the person(s), or
the eniity upon behalf of u:h the person(s) acted, executed the ifistrument.
WITNESS my hand and official seal

(Seal)
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’DEC~38-2[23§39 15:81 GUTTENBERG RAPSON COLVIN 4155874526 P.@6

‘erﬁ'tment of Pablic Works
~ EXHIBIT "A"

Bureau of Swreet-Use and Mappiug
Division of Street-Usc Permits

PERMIT TYPE | Minor Sidewslk Encroachment
PERMIT NO. | 03MSE-FS7 ‘

LOCATION ‘;M-B‘Q.ELLIS-SI‘
ZIP 94103 BLOCKNG. 0327 LOT 008

Pursuant to Article 15, Section 723.2 ofithe Public Works Code, permission revocable at the wil)
of the Director of Public Werks is pranted to:

OBty S =SSl e P - e T W—W‘ 'u
CALL FOR WH“WW&N&MN{: Wﬂwmﬂl‘lﬂﬁ CONCRETE: 554-T149

“THE PERMITTEE HEREBY AGH) igwcomu WITH ALL
REGUIREMENTS NOTED OGN THIS PERMIT

mg..\ & LS o b APPROVED:
* " Signawre of Owrieris) of Record of “Date Edwin M. Lee

Authorined Ageat of Owner(s) of Rocond Director of Public Wotks
DISIRIBUTION :
Dept. of Parking Traftic - H. Quan : By: ﬁ%
Inside BSM, ) ket RG
1660 Mbsaion - Tania Troyan :
Yaspector - M.E, Casey Date: 673072003
(415) 554-5810 FAX (415) 554-6161 8§75 Strvenson St. Rm. 460 San Francisco 94103-0942

\

S
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DEC-3B-2689 15:92 GUTTENBERG RAPSON COLUIN 4155874526 P.a7

e
g

Ad0T CELSITHE

I

[

EXHIBIT "A"
REVOCABLE PERMIT IS GRANTED SUBJECT TO THE FOLLOWING CONDITIONS

1. The permittes ghall verily the focmicans of ouy, City-or poblic serviveuility company focHlities and shall assume st} responsibifity for any
dumage to such facitites due to e work-ginhoried under Uik penmi ,
The constroction and mainténtae-shitl be where snd s thown on the pluns submilted) révised and Giled in the Department of Public Works

3 “Thie permitice shall obtain & building permit of the Depetment of Bullding Inspoction, 1660 Mission. Swrect for the construction or alleration
of sy loilding.

4, e permisice shall contact e Strect Improvenien) Ispeetors, $54-7149, ot leest 4B houes priof Lo stacing work 10 arrange an ingpection
sedredule.

5 The permitteesind] subenit to the Buresa of Sreeer-Hseund Mapping a pon-refundsbie-fic of $200 for investigation end inspection, mode
paysble 10 the Depasimenrof Pablic Wodis. All Minor Sidewalk Encroactoment Permity shall be notarized and vecorded ot 875 Stovenson
Swecy, Fitst Fider.

6 Theperhitororublcquert ownce o ownias rcogaias exduadersand (s el 7 1 poessony e et 10 propery
taxzion md that the permittee or submrgpce WG of bumcrs ity be seliject to the peyment of such 1exes.

1 The permrituxe sl acknowledpe his obligntion to inform subsequent owsicrs of owner of the responsibitities of shis permit.

g The permimsion granted by this order i vrerely o revocnble license. The Dircctor of Public Works may revoke said permission at will, and
upan revocation thereol, the undersigned permities. subsequent gwicrs, oc thelr heirs and gsignoes will within 30 days remove-or caiise to be
vemoved the eocroachaent srvd afl the materials used n-coenection with its comrgruction, withom expense 10 the Cily and County of Sen
Frahcon, ind resione the oren, Lo b conditzon smtisfzctory 1o the Depastment of Public Works.

9. mmmmmwmwumw@:mmmwmamk

| [: X In copsidoruion of this Permit being:issecd Tof e worki deseribed i the applitation, Pamiitce.on s behal mnd 1ha of ey succcssor ot
rosign, nad eo bl of any-lessce, prstitbies ad agides o perfotmiall the tenmsal this Permit and-to comply with all appikable Taws,
oodinomees and segulations. . A

3N Pomiee Wmﬂ#wﬂgwﬁmﬁxmwm to'hold hisvnless, defend, and indomnify the City and County of Sen
Francison, incliding, sithoailimbaion, cach Sfitsimmiisstons, dopartments, officers. agoends and employees (hereinsfter molleotively
reforred to s the *City”)-Gromtiidcagaivt aity wd dlifoskes, lisbilitics, expends, claims, demands, infuries, damoges, fines. penaltics. coits
or judgrments Incladiag, Wik Tjisiions dtubencys” fees sod costsifeofiertively, “chiiis”) of wyy kind allegedly. arising dlrectly or Indirectly
frot (1) sy octby, omission by, ‘6r ncglipente of, Prombtter or its suboontrctors, or the officers, ngents. or employecs of rither, while
enguged it performomecrof the orodkcahorined by this PermB, on whilein or ghout the-property stsbject to this Pecnit Foe sy reason
connccted ivamy way whatsoever wilh u;cpezfmmﬁfwt'wmtemhmmd by thisPeemit or ellegedtly resuliing directly or indireetly
frow U muintenance of Enstalintion ofdy: erquifiont. fecilitics ormnxcnrres sidbarined usider this. Permit, (i§) any secidend ar injury 1o any
comtisctos o subcontractor, or sy Gilieen, ngent.y F #olthem, while engaged in the performance of the work atthorized by
thés Penmit, or while in.or aheast the prop B A e, g thie pecfortumoe of the work mnborized by thig Permil, or srixing
from lrens or chaims for services wndercidor:bikor WWMWM the perfoimance of the. work tutborinad by thisParmiit, (iih)
befosries or dammges W redl o persmALpropurty. good wilk, and pershas in, upan or fnany way allegedly connecied withithe wiitk authodzed
by this Permit fromimy-Soaic or. Ciire st sy’ (i el (i) any rekease or discharge, or threatened roleaso or dischaoge, of ey
hazacdous matertal ciiind o J,Mhyfw%w.mmmmwy subject to-thix Pormit or into the cavironment. As used
bertin, "hazerdous material® seans arty-Sabsiance;wiste:or mateiialwhich, berausc of fis quantily, concontration of physicel or chemical

" charpeseristics ts deemdihy ady feibcedl, dtade, of focal genveimmentalzeihacity to poscaptesent of potential hazard lo human heolth of sty
_ erty the envirmmument,

12 Popmnittes mmwwmswwwwmmgmmomz wlleped negligenos of the Ciry or any olher pany, except salv
foc claims reselting difecdy fron e sole aegligince crwillfol misconduct of the City. Pormittes specifically scknowledges and agroes that it
bas 20 irangdinte andspdependotoblignion 1o.dcfind the City ftosn any claim which scumily or potentialty falls within thix indohnity
provision. cvent if he allogations areos may be groundiess, false or fisudulens. which obligation arfses a1 the time yoch clain iy tondered (o
Permittee by the City and coetinuey ot all tanes thereifier, Permitice agrees Ut the indemnification obligations assumed under this Permil
shod) survive cxplmtion of the Permil or corppletion of wark.

13. Permiltee thaf) obtain oad maintain trough the terms of this Permit penenil lizbility, anomobile liabiliy or workers” compensslion ihsurance
22 the Crty desmms nucesenry to protecs.the City agningtcliims for-damages for pevsoagd injury, dccidenial desth snd property dainage )
pllegrdly arisiog from sy work dotee under this Pomit. Such insitrance shall i vo way firnit Permitec’s indemnity hereunder. Certificntes of
insorenos, i forma md with fasurers satisfactory to the Cliy, cvidencing ull coverages above shall be fumnished 10 the Chy before commenciog.
nery operntions tmcdor this Permit, with complete copics of policias fumished promptly upon City request.

14, mmmemMWmmemmwmmhmhwmhcapamsyimm

TOTAL P.O7
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