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FILE NO. 150354 RESOLUTION 0.

[Cost-Sharing Agreement - Pacific Gas and Electric Combany - Dredging and Harbor
Reconstruction - Gas House Cove - Not to Exceed $10,000,000]

Resolution retroactively approving a cost-sharing agreement nof to exceed $10,000,000
between the City and County of San Francisco and the Pacific Gas and Electric
Company for environmental analysis, planning, design, and permitting for dredging
and harbor reconstruction in Gas House vae for the term of October 14, 2014, thr;ough

October 14, 2024.

WHEREAS, The City owns property north of Marina Boulevard and west of Fort Mason
known as Gas House Cove (the “Site”) which is currently used as a small craft marina under
the jurisdiction of the Recreation and Park Department; and |

WHEREAS, The City seeks to renovate the Site to enhance the recreational facilities
and use at the Site; and

WHEREAS, The Pacific Gas and Electric Company (PG&E) and others previously
owned and operated a coal gasification plant in the vicinity of the Site that produced materials
which may be found at the Site; and

WHEREAS, As the result of subsurface investigations, the presence éf chemical
compounds, including polycyclic aromatic hydrocarbons, has been discovered in subsurface
soils and sediments underlying the Site; and

WHEREAS, In 2001, the City filed a lawsuit against PG&E seeking recovery of costs
related to cleanup of the subsurface soils and sediments; and

WHEREAS, On June 2, 2004, the Court entered an Order Dismissing Action without

prejudice in order to allow the parties to attempt to carry out the terms and purposes of this
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Agreement without the expense of litigation whileﬂgiving either party the right to move to
reopen the case; and

WHEREAS, The City aﬁd PG&E continue to disagree about who is responsible for the
chemical compounds on the Site and who is responsible for investigation and remediation of
the Site, but have been coopératively investigating the Site since October 10, 2004, under a
Cost-Sharing Agreement because they recognize efficiencies from addressing responsibility
for the chemical com‘pounds on a cooperative basis; and

WHEREAS, The Recreation and Park Department completed a series of technical
studies between 2007 and 2014 under the terms of the initial cost-sharing agreement; and

WHEREAS, The City cannot renovate the Site without remediating the chemical
compounds identified at the Site; and

WHEREAS, The City and PG&E wish to enter into a new Agreement extending the
costésharing arrangement to facilitate continued Site investigation, planning, design,
regulatory approvals and related pre-construction activities leading to approval of a dredge
plan by the Dredge Material Management Office (DMMO) and a project permit from the Bay
Conservation and Development Commission (BCDC) to undertake dredging and
reconstruction of the Site; and |

WHEREAS, The Recreation and Park Department will continue to manage and direct

‘activities to be funded by the Agreement and retains sole decision-making authority regarding

the design and possible reconstruction of the Site; and
WHEREAS, The Agreement provides fqr PG&E to cover 100% of “shared costs” for
such activities up to a maxfmum of $2,533,000, subject to a possible}credit upon final
resolution of the dispute over responsibility for remediation of the chemical compounds; and
WHEREAS, Upon approval of a Site dredge plan by DMMO and receipt of a project

permit from BCDC, the parties agree to meet and confer regarding a further amendment to
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this Agreement regarding costs of sediment remediation, capping, containment and
monitoring costs, depending on the findings from the aétivities to be funded under this
Agreement; and :

WHEREAS, Both PG&E and the City reserve their claims and arguments with respect
to the underlying responsibility for conditions at the Site subject to the City’s complaint in Case
No. C 01-0316 SBA; and |

WHEREAS, Both the first Cost Sharing Agreement and this Agreement reflect the
City’'s agreement to suspend prosecution of the claims in Case No. C 01-0316 SBA and
PG&E’s agreement to toll any statute of limitations that may affect the City’s claims; and

WHEREAS, The San Francisco Recreation and Parks Commission recommends
approval of this Agreement; now, theréfore, be it

RESOLVED, That the Board of Supervisors hereby authorizes the Recreation and Park
Department to enter into a second.agreement between the City and PG&E governing cost
sharing for environmental analysis, planning, design and permitting for dredging and harbor
reconstruction in Gas House Cove; and, be it

FURTHER RESOLVED, That the Board of Supervisors authorizes the Recreation and
Park Department to enter into améndments or modifications to the Agreement upon approval
from the Recreation and Park Commission to extend the cost sharing agreement through
completion of the harbor reconstruction project, provided that no such améndment shall call
for expenditure of revenues in the City treasury in an amount exceeding $10,000,000 unless
the Board of Supervisors has already approved an appropriation or authorization to accept

and expend grant funds supporting such expenditures.

Supervisor Farrell
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BUDGET AND FINANCE SUB-COMMITTEE MEETING MAy 13,2015

ltem1 Department:
File 15-0354 Recreation and Parks Department (RPD)

Legislative Objectives

e The proposed resolution would retroactively approve a new Cost-Sharing Agreement
between the Pacific, Gas, and Electric Company (PG&E) and the Recreation and Park
Department (RPD) for ten years from October 14, 2014 through October 14, 2024.

Key Points

e The City owns property known as Gas House Cove, which is under the jurisdiction of RPD
and currently used as a small craft marina. In June 1994, polycyclic aromatic hydrocarbons
were found in the subsurface soils and sediments.

¢ InlJanuary 2001, the City filed a lawsuit against PG&E for all costs related to the cleanup of
Gas House Cove, as PG&E’s coal gasification plant was allegedly responsible for this issue.

¢ InJune 2004, the Court entered an Order Dismissing Action without prejudice, ruling the
case as undecided and enabling PG&E and the City to (i) jointly investigate the cause of
the issue via a Cost-Sharing Agreement, and (ii) resolve the issue without added litigation.

Fiscal Impact

e Under the proposed new Cost-Sharing Agreement, PG&E has agreed to pay for 100
percent of all costs up to $2,533,000 for phase one planning, design, and permit approval.

e The proposed resolution would approve future amendments to the agreement in which
RPD pays costs up to $10,000,000 without Board of Supervisors approval; and

e The proposed resolution would also approve future amendments to the agreement in
which RPD pays costs greater than $10,000,000 without Board of Supervisors approval if
the Board has already approved an appropriation or authorization to accept and expend
grant funds supporting such expenditures.

Policy Consideration

e The Budget and Legislative Analyst recommends revising the proposed resolution to
comply with Charter Section 9.118(b) to require Board of Supervisors approval for all
amendments to the Cost-Sharing Agreement resulting in City expenditures of more than
$500,000.

Recommendations

* Amend the proposed resolution to state that all amendments to the Cost-Sharing
Agreement that result in City expenditures of more than $500,000 require Board of
Supervisors approval, in accordance with Charter Section 9.118(b).

* Amend the proposed resolution to correct the agreement start date from October 14,
2014 to October 1, 2014 on line 6 of page 1, as per the terms outlined in the new Cost-
Sharing Agreement.

e Amend the proposed resolution to correct the agreement end date from October 14, 2024
to September 30, 2024, as per the terms outlined in the new Cost-Sharing Agreement. -

e Approve the proposed resolution as amended.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MEETING MAy 13,2015

MANDATE STATEMENT / BACKGROUND

Mandate Statement

-City Charter Section 9.118(b) states that contracts or agreements entered into by a department,
board or commission having a term in excess of ten years, or requiring anticipated expenditures
by the City and County of ten million dollars, or the modification or amendments to
such contract or agreement having an impact of more than $500,000 shall be subject to
approval of the Board of Supervisors by resolution.

BACKGROUND

Contamination of Gas House Cove

The City owns property known as Gas House Cove, which is under the jurisdiction of the
Recreation and Park Department (RPD) and currently used as a small craft marina. In June 1994,
Advanced Biological Testing (ABT) completed a subsurface investigation, which revealed that
chemical compounds, including polycyclic aromatic hydrocarbons (PAHs), were present in
subsurface soils and sediments underlying the Gas House Cove. At that time, RPD had planned
to renovate Gas House Cove to improve the recreational facilities and general use of the site.
However, the findings of the 1994 investigation required that all chemical compounds be
removed from the site prior to any renovations.

City Filed Lawsuit Against PG&E after Chemical Compounds Found Underlying Gas House Cove

In January 18, 2001, the City filed a lawsuit against PG&E for all costs related to the impending
cleanup of the subsurface soils and sediments underlying Gas House Cove. The City alleges that
a coal gasification plant owned by PG&E from 1891 to 1906 released the chemical compounds
into the site. On June 2, 2004, the Court entered an Order Dismissing Action without prejudice,
ruling the case as undecided and enabling PG&E and the City (i) to further investigate the cause
of the issue, and (ii) to resolve the matter without additional litigation.

The City and PG&E continue to disagree on who is responsible for the chemical compounds
underlying the site. In response to the Court’s Order Dismissing Action without prejudice, the
City and PG&E entered into a Cost-Sharing Agreement in October 2004, for a 22-month term
through August 2006 and in an amount up to $500,000, to conduct environmental analyses and
an initial dredge design. The first five amendments to the Cost-Sharing Agreement extended
the agreement term to August 10, 2013. The sixth and final amendment increased the not-to-
exceed amount for shared costs from $500,000 to $950,000, and extended the agreement on a
month-to-month basis. Under the Cost-Sharing Agreement, PG&E paid $298,407 and the City
paid $129,977, totaling $428,384, to conduct environmental analyses and an initial dredge
design.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 13,2015

DETAILS OF PROPOSED LEGISLATION

The proposed resolution would retroactively approve a new Cost-Sharing Agreement between
the Pacific, Gas, and Electric Company (PG&E) and the Recreation and Park Department (RPD)
for ten years from October 14, 2014 through October 14, 2024 in a not-to-exceed amount of
$10,000,000 for the purposes of remediating Gas House Cove and continuing to investigate the
cause of the contamination.

Gas House Cove Remediation and Renovation Project

The Gas House Cove Remediation and Renovation Project consists of three phases:
e Phase one: planning, design & permit approval;
e Phase two: sediment remediation, capping, and containment of the site; and
* Phase three: harbor renovation.

Under the proposed new Cost-Sharing Agreement:

e PG&E will pay 100 percent of costs for phase one planning, design and permit approval
up to $2,533,000. '

e Any expenditures by RPD up to $10,000,000 require Recreation and Park Commission
approval.

e Any expenditures by RPD greater than $10,000,000 require Board of Supervisors
approval unless that Board has already approved an appropriation, or authorization to
accept and expend grant funds supporting such expenditures.

Under the proposed agreement, the City suspends prosecution of the claims against PG&E
unless and until (1) the agreement is terminated, (2} shared costs paid by PG&E reach
$2,533,000 or a greater amount agreed to by both parties, (3) the Army Corps of Engineers
Dredged Material Management Office (DMMO) issues an approved site dredge plan and the
Bay Conservation and Development Commission (BCDC) issues a project permit, or (4) the
anniversary date of October 1, 2024 is reached.

Under the proposed resolution, the Board of Supervisors authorizes:

e The new Cost-Sharing Agreement between the City and PG&E, governing the cost-
sharing for phase one environmental analysis, planning, design and permitting, in which
PG&E pays costs up to $2,533,000;

e Future amendments to the agreement which result in City costs up to $10,000,000
without Board of Supervisors approval; and ‘

e Future amendments to the agreement which result in City costs greater than
$10,000,000 without Board of Supervisors approval if the Board has already approved
an appropriation or authorization to accept and expend grant funds supporting such
expenditures.

SAN FRANCISCO BOARD OF SUPERVISORS : BUDGET AND LEGISLATIVE ANALYST




BUDGET AND FINANCE SUB-COMMITTEE MEETING MaAy 13,2015

FISCAL IMPACT

Table 1 below shows estimated planning, design and permitting costs for Gas House Cove
harbor remediation work, totaling $2,533,000 to be paid by PG&E.

Table 1. PG&E Projected Expenditures under New Cost-Sharing Agreement

Dredging & Remediation Plans and Permitting S 1,541,000
1 Project Design, CEQA Adequacy & Amendment Support, Sediment Sampling 800,000
and Analysis Plan (SAP), Sampling Analytical Report (SAR), Disposal
Reguirements, and CAP Engineering Study and Conceptual Design

2 Upland Source Investigation, Containment Conceptual Design and Permitting 450,000
3 Air, Odor, Water Quality Monitoring & Construction Control Plans ' 100,000
4  Dredge/CAP In Water Permit Applications & Fees, and Agency Consultation & 191,000
Fees

Harbor Rebuild Plans and Permitting S 761,000
1 Design & Engineering Package for Waterside and Landside Work . 641,000
2 JARPA Application, Agency Consultations and Associated Fees 120,000

) Subtotal 2,302,000
Contingency (up to approx. 10%) ' 231,000
Total S 2,533,000

According to Ms. Mary Hobson, RPD Project Manager, total Gas House Cove harbor
remediation and renovation costs for phases two and three are estimated at $28,226,000,
which include an estimated $16,098,000 for phase 2 dredging and remediation of Gas House
Cove harbor, and $12,128,000 for renovation of Gas House Cove harbor. Responsibility for
these costs have not yet been determined.

POLICY CONSIDERATION

City Charter Section 9.118(b) requires Board of Supervisors approval for amendments resulting
in City expenditures of more than $500,000 for agreements of more than 10 years, or of $10
million or more. In contrast, the proposed resolution allows the Recreation and Park
Department to enter into amendments to the proposed Cost-Sharing Agreement with PG&E
that result in City expenditures up to $10 million without further Board of Supervisors approval.

In addition, the proposed resolution allows the Recreation and Park Department to enter into
amendments to the proposed Cost-Sharing Agreement with PG&E that result in City
expenditures of more than $10 million without further Board of Supervisors approval, if the
Board has previously approved an appropriation, or authorization to accept and expend grant
funds supporting such expenditures.

The Budget and Legislative Analyst recommends revising the proposed resolution to comply
with Charter Section 9.118(b) to require Board of Supervisors approval for all amendments to

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE SUB-COMMITTEE MEETING A . MAY 13,2015

the proposed Cost-Sharing Agreement between PG&E and RPD that result in City expenditures
of more than $500,000 as follows:

FURTHER RESOLVED, That the Board of Supervisors authorizes the Recreation
and Park Department to enter into amendments or modifications to the
Agreement upon approval from the Recreation and Park Commission to extend
the cost sharing agreement through completion of the harbor reconstruction
project, provided that no such amendment shall call for expenditure of revenues
in the City treasury in an amount exceeding-$10;000,000 $500,000 without
Board of Sugervnsors aggrova H-Hl-&SS—EhG—BGGFd—Gf——SH-péF\H-&GFS—-l%—S—&[—FE&d—V

RECOMMENDATIONS

1. Amend the proposed resolution to state that all amendments to the Cost-Sharing
Agreement that result in City expenditures of more than $500,000 require Board of
Supervisors approval, in accordance with Charter Section 9.118(b).

2. Amend the proposed resolution to correct the agreement start date from October 14,
2014 to October 1, 2014 on line 6 of page 1, as per the terms outlined in the new Cost-
Sharing Agreement.

3. Amend the proposed resolution to correct the agreement end date from October 14,
2024 to September 30, 2024, as per the terms outlined in the new Cost-Sharing
Agreement.

4. Approve the proposed resolution as amended

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST



RECREATION AND PARK COMMISSION
City and County of San Francisco
Resolution No. 1412-004

SAN FRANCISCO MARINA, EAST HARBOR - PROJECT COST SHARING

RESOLVED, That this Commission does recommend that the Board of Supervisors approve a
Cost Sharing Agreement between the City and County of San Francisco and Pacific Gas and
Electric for the San Francisco Marina, East Harbor Renovation Project.

Adopted by the following vote:

Ayes 7
Noes 0
Absent 0

I hereby certify that the foregoing resolution
was adopted at the Recreation and Park:
Commission meeting held on December 18, 2014.

“Maganct Dl

Margaret Y. McArthur, Commission Liaison




COST SHARING AGREEMENT 1L
INADMISSIBLE UNDER FED, R, EVID. 408

This Cost Sharing Agreement I ("Agreement") is effective as of Qctober 1,2014
("Effective Date"), and is entered in;o between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation ("the City") acting by and through its Recreation and
Park Department (RPD), and PACIFIC GAS AND ELECTRIC ‘COMP'ANY , a California
corporafion ("PG&E") (the City and PG&E are sometimes individually rtlaferredbto heteinas a
"Party" and sometimes collectively refetred to lleréfxi as "the Parties"), with respect to propetty,
including Bay sediments, in the Maritm East Hatbor or Gashouse Cove Area of the City and
County of San Francisco, more accurately identified on the map attached hercto as Exhibit "A"
as incorporated by reference herein ("the Site"),

WHEREAS, the Site cuttently is ;)wned by the City and is under the control and
jwisdiction of the City, and is managed as‘a park and marina by RPD;

WHEREAS, PG&E and othets previously owned and operated a coal gasification plant in
the vicinity of the Site that produced materlals which may be found at the Site;

WHEREAS, as the result of subsurface investigations the presence of chemical

_compounds, including polycyelic aromatic hydrocatbons ("PAHs"), has been discovered in
subsurface soils and sediments uncerlying the-Site, and PAHs are known to be produced by coal
gasification plants and by other sources;

WHEREAS, on Januaty 18, 2001, the City commenced an action against PG&E for
recovety of response costs and declavatory relief under the Comprehensive Environmental
Response, Compensation and Liability Act, 42 US.C. §§ 9601 ¢f seq. ("CERCLA") and other

laws, atising out of the presence of the chemical compounds at the Site, entitled Cify and County

19452917v1




of San Francisco v, Pacific Gas & Electric Company, No. C 01-0316 SBA, in the United States
District Court for the Northern District of California ("the CERCLA Action™);

WHEREAS, putsuant to PG&E's notice to the Coumt and the City on April 11, 2001 that
PG&E had filed a voluntary pefition under Chapter 11 of Title 11 of the United States Code, in
the United States Bankruptey Court, the Court siayed proceedings in the CERCLA Action;

WHEREAS , PG&E emorged from bankruptey aud the stay on any legal proceedings
ﬁgainst PG&E was lifted on April 21, 2004; under the plan of reorganization, the above claim
| passed through bankruptcy unimpaired which means that for all practical purposes the claim and
lawsuit can proceed as if there had not been a bankeuptey; ‘ |

WHEREAS on June 2, 2004, the Court entered an Order Dismissing Action without
prejudice, in order to aliow the Parties to attempt to carry out the tertns and putposes of this
Agreenient without having to expend-their resoutces on litigation, while giving either Party the
right to move to reopen thé case and have the matter rescheduled within 365 days of the Qrder
Dismissing Action, or within an additional period as the Coutt may allow up on request; .

WHEREAS, the Parties do not agree with one another about \:vho is respontsible for the
chemieal comﬁounds on the Site, including responsibility for investigation and remediation of
the éite; |

WHEREAS, without admitting any fact, responsibility, fault, {iability, or any other matter
or issue in connec%ion with the site, the Parties recognize that there ate substantial efficiencies in
-addressing responsibility for the éhmniqal compounds on the Site on a cooperative basis;

WHEREAS, the Partles to this Agreement entered into the following: a Cost Sharing
Agrecment (defining “Shared Costs™) effective as of Qctober 10, 2004; a series of five
agreements to extend cost shating through August 10, 2013; and a sixth agreement to extend cost

shating until terminated by either Party upon 30 days wiitten notice, and increasing the Shared

20f11




Costs amount from $500,000 to $950,000 (the Cost Sharing Agreement and six agregments to
extend cost sharing shall collectively herein be referenced as the “Original CSA™);

WIIEREAS, the sixth agreement to the Original CSA provided that Shared Costs
fncutred or expended after the effective date of the sixth agréem‘ent “shall either be atlocated ona
50‘-50 basis or paid entirely by either Patly, nntil all Shared Costs Activities are complefe, nof to
exceed a total amount of $950,000”;

\WHEREAS, following the sixth agreement to the Original CSA, pursuant to a request by
the City, PG&E agreed to pay 100% of the Shared Costs up to an amount not to exceed
$950,000, which costs are subject {o the reallocation provisions set forth therein;

WHEREAS, pursuant to this Agreement, the Parties intend for PG&E to continue to pay
100% of the Shared Costs, up to an amount not to exceed $2,533,000, which costs shall not
include any amount incurred after veceipt from the Drecge Material mnagement Office
(“DMMO”) of an approved dredge plan for the Site and receipt of @ project permit from the Bay
Conservation and De\':eiopmcnt Commission (“BCDC™), ;;bselxt wiitten amenc}ment, and all of

- which costs are subject fo the reallocation provisions set forth herein, .

WHEREAS, the intent of this Agreement fs to continue with Site investigation, planning
and other activitles contemplated by the Original CSA‘in a timely and cost-effective manner
while the Parties reserve theiv rights to assert their respective positions concerning the CERCLA
Action;

WHEREAS, the Pat'tiés each understand that this Agreement is contingent upon approval
by the San Francisco Recreation and Parks Commission and the San Francisco Board of

Supervisots each acting in its sole discretion;
NOW, THEREFORE, in consideration of the foregoing and the promises and covenants

contained hetein, the Parties hereby agree as follows:

3ofl1l1




'1. Subject to the provisions of this Agreement, "Shated Costs" are thosc costs
incurred or expended for the services of contractors or consultants hired by the City or PG&E
and approved in advance by both the City and PG&E in wiiting in performing the following with
respect to the Site: sampling and analyses of environmental media; planning of dredge design
and dredged material disposal; planning and design of the harbor re-construction; applications
for and participation in permit pracesses related to dredge and re-construction activities;
discussion and negotiation with regulatory agency/personuel (including, without limitation, the
SF Bay Conservation and Development Commission, the Bay Atea Regional Water Quality
Control Board, the Deparhnent of Toxic Substance Control, aud the Dredged Materlals
Management Office); and exchange of technical information and expertise concerning the

' project, as defined below ("Shared Costs Activities'"),

2, "Shated Costs" shall also include costs for regulatory oversight, administrative
fees, and costs for Shaved Cost Activities, but shall not include taxes imposed by regulatory
agencies having jurlsdiction over the Site, All Shared Costs incurred or expended pursuant to the
Original CSA referenced above remain subject to the reallocation provisions set forth in ‘
paragraph 8, below,

3. (a)  This Agreement is intended in patt to facilitate a continuing process of
Site investigation, planning, and other activities contemplated by the Original CSA. To that end,
for putposes of this Agreement only, the Patties have agteed that the Shated Costs pursuant to
this Agieement shall bé paid 100 per cent by PG&E and shall itot include any amount in excess
of $2,533,000 or any amount incutred or expended after receipt from the Dmd ge Material
Management Office (“DMMO™) of an approved drcdge plan for the Site and receipt of a project
permit from the Bay Conservation and Dévelopment Commission (“BCDC”), mnless and to the )

extent that the Parties agree otherwise in wrifing to increase said amouut in accordance with the

40of1l




provisi_ons’bf patagtaph 7 below, The Shared Costs pursuant to this Agreement are sui:jec_t tothe
reallocation provisions set forth in paragraph 8, below. | .

| (b)  The Parties will arrange with each Shared Costs contractor for all involces
submitted pursuant to this Agreement to be sent to both Patties at the address for notices
provided in pntﬁgmph 15 below, with each invoice to show the actual total as well as a detailed
breakdown of Shared Costs to be pald by the Parties. Both Ci‘ty and PG&E contractors and
consultants shall perfonil work, PG&E shall not be responsible for any costs incugred or
expended for the services of City contractors or consultauts nuless PG&E has provided written
approval to the City for such services as Shared Costs; prior to the City’s award of each such
conttact (“Approved City Contractor(s) and/or Consultant(s)”), Likewise, aty costs paid directly
~ by PG&E to conttactors and/or consultants retained independently by PG&E (“PG&E
Contractor(s) and/or Consultant(s)”) must be preapproved by the City in order to constitute a
Shared Cost, chargeable under this Agreement against the not-fo-exceed amount set foth in
Paragtaph 3,(s), above, For putposes of this Agreement only, once the designated representatives
. of the City and PG&E agtee that an invoice is appropulate for payment, then 100 petcent of the
payments for all invoices submitted by the City to PG&E pursuant to this Agreement will be
remitted directly to the City on a timely basis by PG&E. All payments made by PG&E Pputsuant
to this Agreement remain subject to the reallocation provisions set forth in paragraph 8, Below.

(¢)  The Parties agrce that within sixty (60) days after the DMMO approves

the Site dredge plan and receipt by the City of a project petmit from the BCDC, the Patties shall
meet and confer regarding () the preparation of an au;iendment to this Agreement
(“Amendment”) to Inclucle the costs of sediment remediation, capping, containment and
monitoring and (ii) allacation of Shared Cosis under the Original CSA and this Agreement,

Such Amendment shall be approved in accordance with pavagraph 7 below,

5of 11




4. Both Parties shall be entitled to communicate fully with any Shared Costs
contractor. All written reports and communications from the date of this Agreement forward
pettaining to Shared Costs Activities shall be sent shinultaneously by each Shared Costs
contractor to boih Parties,

5, \The City retains sole decisipn—making authority with respect to permitting steps,
final design, depths and other opetational factors for the renovated liarbor. Except as speclfically
sét forth immediately above, the Parties intend to make decisions regarding the Shaved Cost
- Activities for the Site o a cooperative basis and based on all available information, PG&E and
the City both agree to exercise good faith in cooperating with each other to adhete to timelines
fot environmental peview and permit applications, If the Pai'tles disagtee about a decision, they
shall attempt reasonably and in good faith to zesolve the disagreement. If the disagreement isnot
resolved, the Parties may continme to proceed jointly nnde;' this Agreement with such activitie.s
that are not subject to the disagreement, If the disagreement is not resolved, and either of the
Parties ret\sonnblfy determines that the Parties cannot continue to proceed joinﬁy under this |
Agreemen_.t with Shared Costs Activities that are not subjeot to disagreement, that Pa%‘ty may
terminate this Agreement by glvhig wiitten notice of termination to the other Party as provided
in paragraph 15 below; provided, however, that the Patty tem;inating this Agreement shall
remain lable to the other Party for all Shared Costs arising before the texmination, subject to the
reallocation provisions set forth in patagraph 8, below, Inthe event of breach of this Apgreement,
the liability of the breaching' Party shall be limited to that Party’s remaining portion of its
contribution to the Shared Costs, subject to the reallocation provisions set forth in patagraph 8,

below.

6of 11




2

6. Neither Patty shall assert that by incutring any Shared Costs that have been
approved in advance by the other party pursuant to paragraph 1 of this Agreement, a Patty has
failed to comply with the National Conth1ge§cy Plan, 40 C,F.R. Part 300,

7. This Agreement conslitutcé the entire apreement between the Patties hereto
concerning the matters speciﬂ}':ally covered herein, Any amendment or madification to this .
Agre&neut, includlng any amendment to modify the cap on Shared Costs established in
paragraph 3(a), shall be subject to the mutual written agreement of the Parties, City’s agreement
may be made upon approval from the Recteation and Park Commission; provided, however, that
any amendment calling for expenditure of revenues from the City Treasury in an amount
exceeding $10 million sh.all be effective only upon apptoval fiom the Clty’s Board of
Supervisors unless the Board has already apptoved an appropriation or authorization to accept
and expend grant finds s’upporting such expenditures.

8. | (®)  Intheevent that the dispute as to responsibility for inv;sﬁgadon and
remediation of the Site, as describe;l herein, i_s settled by a submission to alternative dispute
sesolution procedures and/or federal or state coutt action, each Party agrees to refund to the other
patty any portion of the payme;m of Shared Costs made pursuant to Sections 3 and 5 of this
Agreament by the Patty to receive the refund that is in excess of the final award and/or judgment
of the dispute resolution tepresentative and/or court, és modified through post-trial motions or
appeal, iinposed upon that Partjr; provided, however, that such payment shall be made only aﬁe:r
all motions for new tfiﬂl ar other post trial motions and appeals have been exhausted, |
, ()  The Parties agree that by this Agreement and any acts taken hereunder,
neither PG&E nor the City has in any way or manner admitted any liability for any Site

condition, assessment investigation or remediation costs relating fo the Site, and that the faet that

PG&E and the City have entered into this Agteement and/or made these payments shall be
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inadmissible for any and all purposes in any alternative dispute resolution or state or federal
court action which might be brought relating to the dispute described herein, with the sole and
exclusive exception being the prove-up in an alternative dispute resolution or state or federal
coutt action of the refund set forth in Paragraph 8 (a), supra. This Agreement shall have no
effect on the attribution of responsibility ot determination of share of responsibility in any
settlement neg(;tiatlons, alternative dispute résol(ltion proceeding, or coutt proceeding, except

that after responsibility and libility bas been determined that amount of Shared Costs paid by
the City and/or PG&E shall be taken into account as provided in this Section 8 hereof,

(¢)  Saveand except the sole and exclusive exception set forth in Paragtaph 8
(@) herein, this Agreement shall be inadmissible on any issuc in dispute herein; whether before
regulatory bodies, alternative dispute resolution proceedings or state ‘or fedetal coutts, -

(d)  The City and PG&E agree that the monies paid by the City and PG&E
under the provisions of this Agreeulen; shall be credited against any final settlement of the
dispute described herein, inchuding any alterative dispute resolution award ot court judgment
relating to the settlement of said dispute.

9. If any provision of this Agreement is deemed invalid or unenforceable, the
balance of this Agreement shall remain in full force and affect,

10, The Parties and each of them deny any and all Hability with respect to the Site,
No pait of this Agreement, no joint efforts by the Patties hereunder,'nor any application by
DPQ&E or by the Clty to thie California Public Utilities Commission ("CPUC") or to any otﬁer
governmental ageney for funds or for authority to collect rates, charges or assessments to repay
the applicant for its portion of Shared Costs, shall: 1) constitute or be construed as an admission
by the other Party of‘ any fact, law, legal responsibility ox liability; or 2) be admissible in any .

trial, regulatory proceeding, or alterpative dispute resolution proceeding relative to the liability,
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damages or other issues between the Parties for the assesstnent of or cleanup of contamination at
the Site, save and except as set forth in Section 8 hereof, This Agreement is not intended, nor
can it be construed, to create rights in persons or entities not partics 1o the Agrecment,

11.  Unless and until (a) this Agreement is terminated as provided in Section 5 hereof
or (b) Shated Costs reach $2,533,000 or a greater amount agreed to by the Parties pursuaut to
Scetion 3 or (c) receipt from the DMMO of an approved Site dredge plan and from BCDC of a
project periit, ot (d) the anniversary of the Effective Date of this Agreement in 2024, c;r"such
catlier date agreed to by the Parties (herein said item (a), (b) and () are collectively referred to
as "the Claim Events"), the City shall not seek to proscoute the CERCLA Action, and nefther of
the Parties shall commence any other action or proceeding against the otﬂer Party to recover past
or future damages or for any other relief on account of any existing contamination of the Site,
except an actlon or proceeding for breach of this Agleexﬁent. During the period that this
Agreement remains in effect, and as consideration for the City's agreement not to prosecute the
CERCLA Action duting that period, PG&E agrees to susgend the statute of limitations
goveming the CERCLA Action, and to assert no cher, defense, such as laches, waiver o
estoppel, bﬁsed on fhe passage of titme from the date of the conrt’s clismissal without prejudice of
the CERCLA Action to the datc that tlgis action may be reopened ot anothey action arislng» out of
the same citcumastances is filed, Provided that the Party has paid ils stated allocation of shated
costs as required by this Agreement, then after the oceuvience of anyane of the Clainy Tvents,
said Paﬁy may seek to reopen this action or commence any other action or proceeding against
the othex Patty to recover damages ot-any other relief on account of any contamination of the
Site, including, without {imitation, the CER(.ILA Actlon, or an action ot proceeding to recover all
or any portion of any Shared Costs paid b}; the Party pwisuant to this Agreement,

12, This Agreement shall be interpreted pursuant to California law.
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13.  The Parties affirm that their representatives have read and fqlly understand this
Agreement, and that the below-signed individuals have and heteby exercise the powet to bind
their respective principals,

14, - This Agreement shall become effective upon its execution by PG&E and the City
and approval as to its form and legality by the City Attorncy and by the designated PG&E
attorney, and upon approval by the San Francisco Recreation and Parks-Commission '
(“Commission”) and the San Francisco Boatd of Supervisors (“Boatd”), each acting in its sole
discretion.

15.  Notices, Any notice given under this Agreement shall be effective only if in
wiiting and given by delivering notice to the pbstal addresses and electronic mail address set
forth below or to such other addresses as either Patty may designate as its new addresses for such

 purpose by notice given to the other in accordance with this Section in advance of the effective
date of such change:
. San Francisco Recteation and Park Department

City & County of San Fraucisco '

Capital Improvement Dlvision

30 Van Ness Ave,; 3rd Floor

San Francisco, CA 94102

ATTN: Mary Hobson (Mary.Hobson@sfgov.org)

Pacific Gas and Electrio Company

Environmental Remediation Depactinent

3401 Crow Canyon Rd, Bldg 414

San Ramon, CA 94583-1319ATTN; Darrell Klingman, Project Manager

TN WITNESS WHEREOQF, the parties hereto have caused these preseuts to be executed

the day and yeat below written,

CITY AND COUNTY OF SAN FRANCISCO,
A municipal corporation ,

By:
Philip A, Ginsburg, General Manager, RPD
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Dated: Ll[/ 2 /} / 55(/

~ Approved as to Form;

Dennis J. Hetrera
City Attorney

By:
Deputy City

PACIFIC GAS AND ELECTRIC COMPANY,

A California Corpbratign
EMAM.

Dated: b‘-‘!o‘ {1!3(‘5-

Approved as to Form:

END OF DOCUMENT

11 of 1l




Introduction Form

By a Member of the Board of Supervisors or the Mayor

" | Time stamp
I hereby submit the following item for introduction (select only one): ' or meeting date

X 1. For reference to Commlttee (An Ordinance, Resolution, Motion, or Charter Amendment)

2. Request for next printed agenda Without Reference to Committee. W d m ‘/IQ/Q

3. Request for hearing on a subject matter at Committee.

4. Request for letter beginning "Supervisor : inquires"

5. City Attorney request.

6. Call File No: : from Committee.

7. Budget Analyst request (attach written motion).

8. Substitute Legislation File No.

9. Reactivate File No.

Ooooo0ooO oo

10. Question(s) submitted for Mayoral Appearance before the BOS on

Please check the appropriate boxes. The proposed legislation should be forwarded to the following:
[ Small Business Commission [1 Youth Commission [7] Ethics Commission

[1 Planning Commission [] Building Inspection Commission

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form.

Sponsor(s):

Supervisor Mark E. Farrell

Subject:

Contract - City and County of San Francisco and Pacific Gas & Electric Company

The text is listed below or attached:

Attached , '
. vaswersor /A
Signature of Sponsoring Supervisor: / - /

For Clerk's Use Only:
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