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FILE NO. 150354 RESOLUTIOI\I • .,.O. 

[Cost-Sharing Agreement - Pacific Gas and Electric Company- Dredging and Harbor 
Reconstruction - Gas House Cove- Not to Exceed $1 0,000,000] 
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Resolution retroactively approving a cost-sharing agreement not to exceed $10,000,000 

between the City and County of San Francisco and the Pacific Gas and Electric 

Company for environmental analysis, planning, design, and pe·rmitting for dredging 

and harbor reconstruction in Gas House Cove for the term of October 14, 2014, through 

October 14, 2024. 

9 WHEREAS, The City owns property north of Marina Boulevard and west of Fort Mason. 

1 0 known as Gas House Cove (the "Site") which is currently used as a small craft marina under 

11 the jurisdiction of the Recreation and Park Department; and 

12 WHEREAS, The City seeks to renovate the Site to enhance the recreational facilities 

13 and use at the Site; and 

14 WHEREAS, The Pacific Gas and Electric Company (PG&E) and others previously 

15 owned and operated a coal gasification plant in the vicinity of the Site that produced materials 

16 which may be found at the Site; and 

17 WHEREAS, As the result of subsurface investigations, the presence of chemical 

18 compounds, including polycyclic aromatic hydrocarbons, has been discovered in subsurface 

19 soils and sediments underlying the Site; and 

20 WHEREAS, In 2001, the City filed a lawsuit against PG&E seeking recovery of costs 

21 related to cleanup of the subsurface soils and sediments; and 

22 WHEREAS, On June 2, 2004, the Court entered an Order Dismissing Action without 

23 prejudice in order to allow the parties to attempt to carry out the terms and purposes of this 

24 

25 
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1 Agreement without the expense of litigation while giving either party the right to move to 

2 reopen the case; and 

3 WHEREAS, The City and PG&E continue to disagree about who is responsible for the 

4 chemical compounds on the Site and who is responsible for investigation and remediation of 

5 the Site, but have been cooperatively investigating the Site since October 10, 2004, under a 

6 Cost-Sharing Agreement because they recognize efficiencies from addressing responsibility 

7 for the chemical compounds on a cooperative basis; and 

. 8 WHEREAS, The Recreation and Park Department completed a series of technical 

9 studies between 2007 and 2014 under the terms of the initial cost-sharing agreement; and 

10 WHEREAS, The City cannot renovate the Site without remediating the chemical 

11 compounds identified at the Site; and 

12 WHEREAS, The City and PG&E wish to enter into a new Agreement extending the 

13 cost-sharing arrangement to facilitate continued Site investigation, planning, design, 

14 regulatory approvals and related pre-construction activities leading to approval of a dredge 

15 plan by the Dredge Material Management Office (DMMO) and a project permit from the Bay 

16. Conservation and Development Commission (BCDC) to undertake dredging and 

17 reconstruction of the Site; and 

18 WHEREAS, The Recreation and Park Department will continue to manage and direct 

19 activities to be funded by the Agreement and retains sole decision-making authority regarding 

20 the design and possible reconstruction of the Site; and 

21 WHEREAS, The Agreement provides for PG&E to cover 100% of "shared costs" for 

22 such activities up to a maximum of $2,533,000, subject to a possible credit upon final 

23 resolution of the dispute over responsibility for remediation of the chemical compounds; and 

24 WHEREAS, Upon approval of a Site dredge plan by DMMO and receipt of a project 

25 permit from BCDC, the parties agree to meet and confer regarding a further amendment to 

Supervisor Farrell 
BOARD OF SUPERVISORS Page2 



1 this Agreement regarding costs of sediment remediation, capping, containment and 

2 monitoring costs, depending on the findings from the activities to be funded under this 

3 Agreement; and 

4 WHEREAS, Both PG&E and the City reserve their claims and arguments with respect 

5 to the underlying responsibility for conditions at the Site subject to the City's complaint in Case 

6 No. C 01-0316 SBA; and 

7 WHEREAS, Both the first Cost Sharing Agreement and this Agreement reflect the 

8 City's agreement to suspend prosecution of the claims in Case No. C 01-0316 SBA and 

9 PG&E's agreement to toll any statute of limitations that may affect the City's claims; and 

10 WHEREAS, The San Francisco Recreation and Parks Commission recommends 

11 approval of this Agreement; now, therefore, be it 

12 RESOLVED, That the Board of Supervisors hereby authorizes the Recreation and Park 

13 Department to enter into a second agreement between the City and PG&E governing cost 

14 sharing for environmental analysis, planning, design and permitting for dredging and harbor 

15 reconstruction in Gas House Cove; and, be it 

16 FURTHER RESOLVED, That the Board of Supervisors authorizes the Recreation and 

17 Park Department to enter into amendments or modifications to the Agreement upon approval 

18 from the Recreation and Park Commission to extend the cost sharing agreement through 

19 completion of the harbor reconstruction project, provided that no such amendment shall call 

20 for expenditure of revenues in the City treasury in an amount exceeding $10,000,000 unless 

21 the Board of Supervisors has already approved an appropriation or authorization to accept 

22 and expend grant funds supporting such expenditures. 

23 

24 

25 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 13,2015 

Department: 
Recreation and Parks 

Legislative Objectives 

• The proposed resolution would retroactively approve a new Cost-Sharing Agreement 
between the Pacific, Gas, and Electric Company (PG&E} and the Recreation and Park 
Department (RPD} for ten years from October 14, 2014 through October 14, 2024. 

Key Points 

• The City owns property known as Ga~ House Cove, which is under the jurisdiction of RPD 
and currently used as a small craft marina. In June 1994, polycyclic aromatic hydrocarbons 
were found in the subsurface soils and sediments. 

• In January 2001, the City filed a lawsuit against PG&E for all costs related to the cleanup of 
Gas House Cove, as PG&E's coal gasification plant was allegedly responsible for this issue. 

• In June 2004, the Court entered an Order Dismissing Action without prejudice, ruling the 
case as undecided and enabling PG&E and the City to (i} jointly investigate the cause of 
the issue via a Cost-Sharing Agreement, and (ii} resolve the issue without added litigation. 

Fiscal Impact 

• Under the proposed new Cost-Sharing Agreement, PG&E has agreed to pay for 100 
percent of all costs up to $2,533,000 for phase one planning, design, and permit approval. 

• The proposed resolution would approve future amendments to the agreement in which 
RPD pays costs up to $10,000,000 without Board of Supervisors approval; and 

• The proposed resolution would also approve future amendments to the agreement in 
which RPD pays costs greater than $10,000,000 without Board of Supervisors approval if 
the Board has already approved an appropriation or authorization to accept and expend 
grant funds supporting such expenditures. 

Policy Consideration 

• The Budget and Legislative Analyst recommends revising the proposed resolution to 
comply with Charter Section 9.118(b} to require .Board of Supervisors approval for all 
amendments to the Cost-Sharing Agreement resulting in City expenditures of more than 
$500,000. 

Recommendations 

• Amend the proposed resolution to state that all amendments to the Cost-Sharing 
Agreement that result in City expenditures of more than $500,000 require Board of 
Supervisors approval, in accordance with Charter Section 9.118(b}. 

• Amend the proposed resolution to correct the agreement start date from October 14, 
2014 to October 1, 2014 on line 6 of page 1, as per the. terms outlined in the new Cost­
Sharing Agreement. 

• Amend the proposed resolution to correct the agreement end date from October 14, 2024 
to September 30, 2024, as per the terms outlined in the new Cost-Sharing Agreement. 

• Approve the proposed resolution as amended. 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 

1 



BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY13,2015 

MANDATE STATEMENT/ BACKGROUND 

Mandate Statement 

. City Charter Section 9.118(b) states that contracts or agreements entered into by a department, 
board or commission having a term in excess of ten years, or requiring anticipated expenditures 
by the City and County of ten million dollars, or the modification or amendments to 
such contract or agreement having an impact of more than $500,000 shall be subject to 
approval of the Board of Supervisors by resolution. 

BACKGROUND 

Contamination of Gas House Cove 

The City owns property known as Gas House Cove, which is under the jurisdiction of the 
Recreation and Park Department (RPD) and currently used as a small craft marina. In June 1994, 
Advanced Biological Testing (ABT) completed a subsurface investigation, which revealed that 
chemical compounds, including polycyclic aromatic hydrocarbons (PAHs), were present in 
subsurface soils and sediments underlying the Gas House Cove. At that time, RPD had planned 
to renovate Gas House Cove to improve the recreational facilities and general use of the site. 
However, the findings of the 1994 investigation required that all chemical compounds be 
removed from the site prior to any renovations. 

City Filed Lawsuit Against PG&E after Chemical Compounds Found Underlying Gas House Cove 

In January 18, 2001, the City filed a lawsuit against PG&E for all co'sts related to the impending 
cleanup of the subsurface soils and sediments underlying Gas House Cove. The City alleges that 
a coal gasification plant owned by PG&E from 1891 to 1906 released the chemical compounds 
into the site. On June 2, 2004, the Court entered an Order Dismissing Action without prejudice, 
ruling the case as undecided and enabling PG&E and the City (i) to further investigate the cause 
of the issue, and (ii) to resolve the matter without additional litigation. 

The City and PG&E continue to disagree on who is responsible for the chemical compounds 
underlying the site. In response to the Court's Order Dismissing Action without prejudice, the 
City and PG&E entered into a Cost-Sharing Agreement in October 2004, for a 22-month term 
through August 2006 and in an amount up to $500,000, to conduct environmental analyses and 
an initial dredge design. The first five amendments to the Cost-Sharing Agreement extended 
the agreement term to August 10, 2013. The sixth and final amendment increased the not-to­
exceed amount for shared costs from $500,000 to $950,000, and extended the agreement on a 
month-to-month basis. Under the Cost-Sharing Agreement, PG&E paid $298,407 and the City 
paid $129,977, totaling $428,384, to conduct environmental analyses and an initial dredge 
design. 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 13,2015 

DETAILS OF PROPOSED LEGISLATION 

The proposed resolution would retroactively approve a new Cost-Sharing Agreement between 
the Pacific, Gas, and Electric Company (PG&E) and the Recreation and Park Department (RPD) 
for ten years from October 14, 2014 through October 14, 2024 in a not-to-exceed amount of 
$10,000,000 for the purposes of remediating Gas House Cove and continuing to investigate the 
cause of the contamination. 

Gas House Cove Remediation and Renovation Project 

The Gas House Cove Remediation and Renovation Project consists of three phases: 

• Phase one: planning, design & permit approval; 

• Phase two: sediment remediation, capping, and containment of the site; and 

• Phase three: harbor renovation. 

Under the proposed new Cost-Sharing Agreement: 

• PG&E will pay 100 percent of costs for phase one planning, design and permit approval 
up to $2,533,000. 

• Any expenditures by RPD up to $10,000,000 require Recreation and Park Commission 
approval. 

• Any expenditures by RPD greater than $10,000,000 require Board of Supervisors 
approval unless that Board has already approved an appropriation, or authorization to 
accept and expend grant funds supporting such expenditures. 

Under the propose·d agreement, the City suspends prosecution of the claims against PG&E 
unless and until (1) the agreement is terminated, (2) shared costs paid by PG&E reach 
$2,533,000 or a greater amount agreed to by both parties, (3) the Army Corps of Engineers 
Dredged Material Management Office (DMMO) issues an approved site dredge plan and the 
Bay Conservation and Development Commission (BCDC) issues a project permit, or (4) the 
anniversary date of October 1, 2024 is reached. 

Under the proposed resolution, the Board of Supervisors authorizes: 

• The new Cost-Sharing Agreement between the City and PG&E, governing the cost­
sharing for phase one environmental analysis, planning, design and permitting, in which 
PG&E pays costs up to $2,533,000; 

• Future amendments to the agreement which result in City costs up to $10,000,000 
without Board of Supervisors approval; and 

• Future amendments to· the agreement which result in City costs greater than 
$10,000,000 without Board of Supervisors approval if the Board has already approved 
an appropriation or authorization to accept and expend grant funds supporting such 
expenditures. 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 
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BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 13,2015 

FISCAL IMPACT 

Table 1 below shows estimated planning, design and permitting costs for Gas House Cove 
harbor remediation work, totaling $2,533,000 to be paid by PG&E. 

Table 1. PG&E Projected Expenditures under New Cost-Sharing Agreement 

Dredging & Remediation Plans and Permitting 

1 Project Design, CEQA Adequacy & Amendment Support, Sediment Sampling 
and Analysis Plan (SAP), Sampling Analytical Report (SARL Disposal 
Requirements, and CAP Engineering Study and Conceptual Design 

2 Upland Source Investigation, Containment Conceptual Design and Permitting 

3 Air, Odor, Water Quality Monitoring & Construction Control Plans 

4 Dredge/CAP In Water Permit Applications & Fees, and Agency Consultation & 
Fees 

Harbor Rebuild Plans and Permitting 

1 Design & Engineering Package for Waterside and Landside Work 
2 JARPA Application, Agency Consultations and Associated Fees 

Subtotal 
Contingency (up to approx. 10%) 

Total 

$ 

$ 

$ 

1,541,000 

800,000 

450,000 

100,000 

191,000 

761,000 

641,000 
120,000 

2,302,000 
231,000 

2,533,000 

According to Ms. Mary Hobson, RPD Project Manager, total Gas House Cove harbor 
remediation and renovation costs for phases two and three are estimated at $28,226,000, 
which include an estimated $16,098,000 for phase 2 dredging and remediation of Gas House 
Cove harbor, and $12,128,000 for renovation of Gas House Cove harbor. Responsibility for 
these costs have not yet been determined. 

POLICY CONSIDERATION 

City Charter Section 9.118(b) requires Board of Supervisors approval for amendments resulting 
in City expenditures of more than $500,000 for agreements of more than 10 years, or of $10 
million or more. In contrast, the proposed resolution allows the Recreation and Park 
Department to enter into amendments to the proposed Cost-Sharing Agreement with PG&E 
that result in City expenditures up to $10 million without further Board of Supervisors approval. 

In addition, the proposed resolution allows the Recreation and Park Department to enter into 
amendments to the proposed Cost-Sharing Agreement with PG&E that result in City 
expenditures of more than $10 million without further Board of Supervisors approval, if the 
Board has previously approved an appropriation, or authorization to accept and expend grant 
funds supporting such expenditures. 

The Budget and Legislative Analyst recommends revising the proposed resolution to comply 
with Charter Section 9.118(b) to require Board of Supervisors approval for all amendments to 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 

4 



BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 13,2015 

the proposed Cost-Sharing Agreement between PG&E and RPD that result in City expenditures 
of more than $500,000 as follows: 

FURTHER RESOLVED, That the Board of Supervisors authorizes the Recreation 
and Park Department to enter into amendments or modifications to the 
Agreement upon approval from the Recreation and Park Commission to extend 
the cost sharing agreement through completion of the harbor reconstruction 
project, provided that no such amendment shall call for expenditure of revenues 
in the City treasury in an amount exceeding $10,000,000 $500.000 without 
Board of Supervisors approval. unless the Board of Supervisors has already 
approved an appropriation or authorization to accept and e>Epend grant funds 
supporting such e>Ependitures. 

RECOMMENDATIONS 

1. Amend the proposed resolution to state that all amendments to the Cost-Sharing 
Agreement that result in City expenditures of more than $500,000 require Board of 
Supervisors approval, in accordance with Charter Section 9.118(b). 

2. Amend the proposed resolution to correct the agreement start date from October 14, 
2014 to October 1, 2014 on line 6 of page 1, as per the terms outlined in the new Cost­
Sharing Agreement. 

3. Amend the proposed resolution to correct the agreement end date from October 14, 
2024 to September 30, 2024, as per the terms outlined in the new Cost-Sharing 
Agreement. 

4. Approve the proposed resolution as amended. 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 
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RECREATION AND PARK COMMISSION 
City and Co~nty of San Francisco 

Resolution No. 1412-004 

SAN FRANCISCO MARINA, EAST HARBOR- PROJECT COST SHARING 

RESOLVED, That this Commission does recommend that the Board of Supervisors approve a 
Cost Sharing Agreement between the City and County of San Francisco and Pacific Gas and 
Electric for the San Francisco Marina, East Harbor Renovation Project. 

Adopted by the following vote: 
Ayes 7 
Noes 0 
Absent 0 

I hereby certify that the foregoing resolution 
was adopted at the Recreation and Park· 
Commission meeting held on December 18, 2014. 



COST SHARING AGREEMENT ll 

INADMISSIBLE UNDERFED. R. EVID. 408 

Thls Cost Shprlng Agreement II ('1Agreement") is effective as of October i, 2014 

(
11Effective Date"), and is entered into between the CITY AND COUNTY OF SAN 

FRANCISCO, a municipal corporation ("the City") acting by a1m tllrO\Jgh its Recreationattd 
. 

ParkDepartntent (RPD)1 and PACIFIC GAS AND ELECTRIC COMPANY. a CaHfornia 

cotporafion (11PG&E") (the City and PG&E are sometimes individually refet'i'ed to herein as a 

11Party11 and sometimes collectively t•efet-red to hereili as "the Parties11
), with t'CSJ.lect to property, 

including Bay sediments, in the Marina East Harbor or Gasllo\tse Cove At·ea of the City and 
; 

County of Son Francisco, mot·e accurately identified 011 the map attached ltm'Cto as Exhibit "A11 

as jnc01porated by reference herein ("the Site"). 

WHEREAS, the Site cUl'rently is owned by the City and is \llldel' the control and 

jlll'isdiction of the City, nnd is managed as a padc. and marlna by RPD; 

WHEREAS1 PG&E and oth.ers pt-evlously owned and operated a coal gasification plant in 

the viciQity of the Site 1hat _pl'Oduced utaterlals which may be fottnd at the Site; 

WHERE~S, as the result of subsut•fnce Juvesfigatious tile presence of chemical 

. compounds, includln~ polycyclic at'Omatic hydt·ocat·bons ("PAHs11
), has been discovered in 

subst.wmce soils and sediments \lllclel'lylng the-Site~ attd PAHs arekllown to be produced by coal 

gasiflcatlon. plants and by other so1n'Ces; 

WHEREAS, on January 18, 2001, the City COllllllenced au action against PG&E for 

recovety of1'esponse costs and declaratory relief~tnder the Comprehensive Envh·omuental 

Response, Compensation a11d Liability Act, 42 U.S.C. §§ 9601 et seq. (11CERCLA 11
) and other 

laws~ arising out of the presence of the chemical compounds at the Site, entitled City muf County 

194.S2917l'l 



of Scm Fr(fnclsco 11, Pnclflc Gas & Electric Company, No. C 01~0316 SBA, in the United States 

Dlstrlct Cmu·t fo1· the Northe1•n District of Callfomia ("tlte CBRCLA Action"); 

WHEREAS, pmsuantto PG&E's uotice to the Court and tl1e City on Apr1111, 2001 that . . 
PG&E had fded a vohmtaty })efition undot· Chaptet· 11 of Title 11 of the United States Code, ill 

the United States Bank1•uptcy Cotu·t, the Court stayed proceedh1gs in the CERCLA Action; 

WHEREAS, PG&E emerged from bankruptcy and the stay on any legal proceedings 

against PG&B was lifted on April 21, 2004; ·under the plan of reoi'ganization, the above claim 

passed through bankruptcy unimpaired which means that for all practicaL ptuposes the claim ancl 

lawsuit can proceed as if there had not been a bankt.·uptcy; 

WHEREAS on June 2, 2004, the Comt entered an Order Dismissing Action without 

1>rejudice, in order to aUow the Parties to attempt to carry out the tel'llts and purposes of tWs 

Agreement without having to expelld'theh• resm1rces on litigation, wl1ile gJving eitl1er Party the 

rlgb.t to move to reopen the case and have tlle matter rescheduled within 365 days of the Ordel' 

Dismissing Action, or within an. additional period as the Court may allow upon request; 
>· 

WHEREAS, the Patties do not agL'ee with one another about wl1o is responsible fot• the ' . ~ . ' 
ch.em.lcal compounds on the Site, including responsiblUty fot• investigation and remediation of 

the Site; 

WHEREAS, without admitting any met, l'esponsibility, fa\llt, liability, or any other matter 

or issue in connection with the site# the Pat·ties t·ecognize that thei'e are st1bsta~rtlal efficiencies in 

. addressing responsibility fot the chQnn~al contpm1nds on the Site ou. a cooperative basis; 

WHEREAS, the Parties to this Agreement entered into the following: a Cost Sharing 

Agreement (defining "Shared Costs'~ e:ffi:ctive os of October 10, 2004; a series offlve 

agt'Celllents to extend cost sbating tlu·ough August 10, 20 13; and a sixth agreement to extenct cost 

shal'illg until tecminated by either Party upon 30 days wdttennotlce, and increasing the Shared 
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Costs amount ft·om $500,000 to $950,000 (the Cost S1uu1ng Agreement and six: agt·eements to 

extend cost shadng shall collectively h.ereht be refel'enced ns the "OrJglnal CSA!'); 

WEIEREAS, the sixth agreement to th~ Original CSA provided that Shat·ed Costs 

Incurred or expended after the effective date of the sixth agreen1ent "shaH either be alloo'ated on a 

50-50 basis or paid entirely by either Party, until all Shared Costs Activities are complete, not to 

exceed a total amount of$950,000,; 

-WHEREAS., following the sixth ag1:eement to tl1e Origit\al CSA1 pul'S\la!lt to n request by 

the City, PG&E agt·eed to pay 100% of the Shared Costs up to an. amount not to exceed 

$.950,000, which costs are subject to the reallocation provisions set forU1 therein; 

WHEREAS, pursuant to this Agreement, the Parties intend for PG&ll to continue to pay 

.100% of the Shared Costs, up to an amount not to exceed $2,533,000, wlllch costs slmllnot 

include a11y amow1t incunecl aftel'l'eceipt from U1e D1·edge Material Management Office 

("DMMO,) of au approved dredge plan for the Site nnd receipt of a project petmit from tile Bay 

Conservatio11 and Developm.e11t Conunissio)l ("BCDC•'), absent written tunendment> and all of 
I ' 

which costs are s~bject, to the l'eallocation.provlsious set f01'th herein. .. 
WHEREAS, the i11.tent oftlti.s Agreement is to contim1e with Site investigatiou, planning 

and other activities contemplated by the Ol'iginal CSA in a timely and cost-e.ffectivematuter 

while the Parties reserve tlteir dghts to asse1t their I'espective positions concerning the CERCLA 

Action; 

WHEREAS, the Pat•Ues ench ttndersta11d that tltis Agreement is contingent ·upon npp1·oval 

by the San Fl'nncisco Recreation and Parks Commission and the San Francisco Boan\ of 

Super\'1sors eaclt acting in its sole disc1-etion; 

NOW, THEREFORE, in co11sideration of~he foregohtg and the pl'Ontises and covenants 

contained het-eiu, tho Patties llet-eby agt-ee as follows: 

3 of11 



.. 

1. Subject to the provisions ofthis Agt•eentent, "Sharecl Costs11 are fbosc costs 

inouned Ol' expended for the services of contractors Ol' consu1tnnts ltired by the City or PG&E 

al'td app1·oved in advance by both the Cit)• and PG&E ln wtiting in pe1•fot1ning the following with 

respect to the Site: sntnt>lhtg and analyses of enviro1m1e1ttal media; plamting of dl'edge design 

and d1-edged material disposal; planning and desig11 of the harbor r~construction; npplicatlolts 

for and pru·tiClpation itt permit processes !'elated to dL"edge and re--construction activities~ 

discussion and negotiation with l'eg\11atory agencyfpersonn.el (inch1din&s without limitation, the 

SF Bay Conservation and Developm<Ent Commission, the Bay Area Regional Water Quality 

Contl:ol Board, the Department of Toxic Substance Control. and the Dredged Materials 

Management Office); and exchange of technical Jnfol'lnation a11d expertise concerning the 

pt•oject, as defined below ("Shared Costs Activities"). 

2. "Shared Costs" shall also include costs fol' l'egulatory oversight, admhiislmtive 

fees, and costs for Shared Cost Activities, but shall not inch1de taxes itnposed by reglllatory 

agencies havingjul'isdiction over U1e Site. All Shared Costs incurred o1· expended Pllrstlant to the 

Oliginal CSA referenc~ above remain .sllbject to the reallocation provisions se~ fo1'th in 

paragt·aph 8, below. 

3, (a) This Agreement is intended 1n part to facilitate a contin\dng process of 

Site investigatiOl\ planning, and other activities contemplated by the 01·iginal CSA. To that end, 

for pmposes ofthis Agreement oulyJ the Parties have.agreed that the Shared Costs Pl.ll'Slltultto 

this Ag~.:eement shall be paid 100 pet· cent by PG&E and shall not include ooy anlotmt in excess 

of $2,533,000 or any mno1.111t incutted o1· expended after t'eceipt ft'Om the D1ooge Materlal 

Management Office ('iJ)MMO•') of an approved dredge plan for tlie Site a11d receipt of a pl'Oject 

Jlermit from the Bay Conservatlon attd Development ConuulssioJI C'BCDC.,), 1.ulless and to the 

extent that the Pa\·ties agree otherwise iu wl'iting to .increase said amo1.1Ut itt accordance with tlte 
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provis~ollS'of paL'agL-aph 7 below. Tite Sluu·ed Costs pursuant to this Agreement are subject to th.e 

reallocation provisions set forth ill paragt•aph. 8t below. 

(b) The Parties wilJ at'J:ange with each Shared Costs colltractor for all invoices 

submitted pursuant to this AgJ:eement to be sent to both Parties at the address fo1· notices 

pl'ovlded .io. pnragmplt 15 below, with each itt.voice to show the actual total as well as a detailed 

breakdown of Shared Costs to be paid by the Pal'ties. Botlt City ancl PG&E contractors and 

cottSultants shall petform work. PO&B shall not be rcs_ponsible for any costs incttl'l'ed or 

expended for Ute sct'Vlccs of Clty contl.'actors or coJlSUltants uuless PO&E bas provided wdtten 

approval to the City .for such services as Shat-ecl Costs, prior to the City's award of each sueh 

conti"act C'Appl'Oved City Co:ntractor(s) ntldlor Cousultaut.(s)'1), Likewise, any costs paid directly 

by PG&E to contractors nud/or consultants 1·etained independently by PO&E ("PG&B 

Contracto1{s) and/or Consu1tant(st) nmst be prcapproved by the City in orde1· to constitute a 

Shat-ed Cost, cbat'geable tmde.t• this Agreement against the noHo·exceed amount set fot•th in 

Paragt"aplt3.(a), above. Fo1• pllrposes of this Agt·eement only, once the designated representatives 

. of the City and PG&E agree that ru:t invoice is aPI)ropdate fo1• payment, thenlOO percent ofthe 

payments for all invoices st1bntitted by the City to PG&E pursuant to this Agt·eement will be 

rentitted db'ectly to the City on a timely basis by PG&E. All payments made by PG&E 1m~suaut 

to this Agreemeut remain subject to the reallocation provisions set fortlt in paragt·aph 8, below. 

(c) 'l1te ParUes agree thntwlthitl s_ixly (60) days after the DMMO approves 

the Slte dredge plan and receipt by tlte City of a p1·oject permit fton1 tlie BCDC, tbe Parties shall 

meet and confer't·egarding (1) the preparation of an a1~1endment to this Agreement 

(uAm.endmenr1
) to h1clucle the costs ofsectimcnt l'etnediation, capping, contaimnen.t and 

monitoring and (ii) allocation of Shared Costs tlllder the Original CSA and this Agreement. 

Such J\mendtt1ent shall be am>roved in accol'dance with })m:agraph 7 beiow, 
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4. Both Pmiles shall be entitled to conllltuJticate fully with any Shared Costs 

contractor. All written reports attd communications from tile date of this Agreement fo1·wat·d 

pel'lahrlng to Shared Costs Activities shall be sent slmultaneollsly by each Shared Costs 

contractor to both Parties. 

5. The City retains sole deoisiolHnaking authodty with respect to perinitting ste1's, 

fi1ml designJ depths and other operational factors for the renovated harbor, Except as specltlcally 

set fol'th immediately aboveJ tlte Patties intend to make decisions tegal'dhlg the Shat'ed Cost 

. Activities for the Site on a coopemtive basis tmd based on all available information, PG&E auct 

the City both agl'ee to exercise good faith :lit cooperating with each other to adhere to time lines 

fur envlromuental rev lew and permit applications. If the Parties disagt·ee about R decisiou., they 

shaH attempt reasonably and ~1 good faith to resolve the disagreemetit. If the disagt•eeinent is not 

resolved, the Parties may contitme to proceed joitttly under this Agtooment wlth such activities 

that are not subject to the disagreement. If the disagt'eetllent is not 1-esolved, and either of the 

Patties teasonnbly dete1•mh1.es that the Pa1'ties cannot continue to proceed jointly 11nder this 

Agt·eementwith Shared Costs Activ.ities that are not subject t9 disagreement, !hat Pa~ty may 
' . 

terminate this Agt·eement by giving written notice oftel'Jnination to the other Party as provided 

it1. paragmt>h 1 5 below; provided, howevel', that the Party temlinntiug tlus Agreement shall 

l'emainliable to tile oll1er Party fol' all Sltared Costs al'ising before the terminatlon, subject to the 

reallocation}>l'Ovisiotts set fotth in pat'agt'flj)h 8, below. ln the event of breach of this Agreement, 

the liabillty of the breaching Party shall be limited to that Party's remaitting portlo11 of its 

conttibtttlon to the Shared CostsJ subject to the t-eallocation provl.siol\S set forth in pntagraph 8~ 

below. 
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6. Neither Pat·ty shall assett that by iucuulug tmy Shru·ed Costs that have been 

appl'Oved in advance by the otltel·pal'ty pursuant to paragraph t. oftltis Agreement, a Party has 

failed to comply with the National Contingency .PJan1 40 C.F.R. Part 300. 

7. 'l':hls Agreement constitutes the entire agt-eentent betwee11 the Parties hereto 

conceming the matters specifically covered herein. Any atnelldtnent 01' modification to this 

Agt·eementt including any amendment to modify the cap on Shared Costs established itt 

!)nragraph 3(a), shall be subject to the nmtunl written ngt·eement of the Parties. City's agt'eeme11t 

may be mado upon approval :fi·om the Rect·entton aud Patk Conunisslou; pt·ovided, however, that 

any amendment cHlling for exjlenditure of revenues :fi'Om. the City T1·easmy in an amount 

exceeding $10 million shall be effective only upon approval :from tltc C11y's Board of 

St1pe1'Visors tmless the Board bas already approved au appl'Opriatiou Ol' authol'ization to accept 

and expend grant fimds supJ>orting such expenditures. 

8. (a) In the event that the dispute us to l'esponsibilityfor investigatio11 and 

1'e111ediatlo11 of tiLe Slte, as described llerein, is settled by a :mbmission to altemntive .dispute 

resolution procedllres ancVor fede~nl. ol' state co11rt action, each Pat·ty agt·ees to 1-efi.lnd to the othel' 

party any portion of the payment of Shm-ed Costs mad~ ptu·suaut to Sections 3 and 5 oftbls 

Agreet~ent by the Party to !'ecejve the 1'efi1nd that is it1 excess of the :final awm·d and/or judgment 

of the dispute resolution representative and/or court, as modified througll posHt·ial motions or 

appeal, ilnposed upo11 that Patty; provided, however, that such payment shall be .made only after 

all motions fot• new trial or other post trialmotio~UI and apJleals have been exhausted, 

(b) 11te Parties agt-ee that by this Agreement and any acts taken hereunder, 

neither PG&E nor the City has in any way or manner admitteclatty liability for any Site 

condition, assessment .investigation ol' remediation costs relating to the Site, ~md that the filet 1hat 

PG&E and the City have entered into tlli~ Agreement a11d/or made these payments shall be 
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inadmissible fol' any and all pmposes in any alternative dispute resolution or state or federal 

com't action which might be brought relating to the dis.P\lte described be1-ein, wlth the sole and 

exclusive exceJltion bchtg the pl·ove-\lP in an altemntive dispute I'esolutlon or state or federal 

court action of the refund set forth .itt Pat·agt•aph 8 (a), SII)JJ'll • . This Agreement shall have no 

effect on the attdbution of responsibility or determit~atJon of share of responsibility ht atty 

settlentcnt negotiations, altemative dispute resolution proceeding) o1· co\1t1 proceeding, except 

that after respol\sibility and liability bas been. deteni1i11.ed that amo\1Ut of Share<~ Costs paid by 

the City and/or PG&E shall be taken. into accou11t ns provided in this Section8lte1-eof. 

( c} Smre and except the sole and exclusive exception set forth in Pat'agtaph 8 

(a.) berel11, tlus Agreentent shall be .inadmissible on any issue itt dispute hel'ein, wltether befol'e 

1-egulatm·y bodies, alternative dispute resolution proceedings ot• state or federal courts. . 

(d) The City and PG&E agree that the monies paid by the City and PO&E 

undel' the pl'Ovlsions of this Agreement shall be credited against atty final settlement of the 

displlte descl'ibed herein, hlcluding.any alternattve dispute resolutio11 award or court judgm.e11t 

!'elating to the settlement of said displlte. 

9. Jf any provision of this Agt•eement is deemed invalid or unenforceable, the 

balance of this Agreement shall remain in full force and affect. 

10. The Parties a~d each ofthem de11y any a11d all Iiabilitywltlll'espect to the Site, 

No patt oftWs Agreement, no joint efforts by the Patties hereunder, nor any application by 

.PO&B ot• by the Clty to tlie CaUfol'nia Ptlblie Utilities Commission (11CPUC'? or to any othel' 

governmental agency for funds or for authority to collect rates, charges or assessments to repay 

the a1>plicant for its pol'tion of Shared Costs, sltaU: 1) co11stitute or be cb11strued as nn admission 

by the oth.er Party of any fact, law, legal responsibility or liability; m· 2) be adnussibie in any . 

trM, 1-egulatory proceeding, or altemative dispute t-esolution proceeding relative to the Iiabilit)~, 
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damages ot• other iss11es between the Parties foJ.' the assessment of or cleanup of contamination at 

the Site, save and except as set fotth :in Section 8 hereof. Tltis Agreement is not 1ntendedJ nor 

can it be oonstn1ed, to crcnte rights in persons ol' entities not pat•tics 1o the Agreement. 

11. Unless and Wttil (a) this Agreement is temtinated as provided in Section 5 hereof 

Ol' (b) Shared Costs reach $2,533,000 Ol' a greater amount agreed to by the Ptuties p'lU'SlU!Ut to 

Section 3 or (c) receipt from the DMMO of au approved Site dredge plan and fl•om BCDC of a 

project permit, or (d) tbe annivet·sary of the Effective Date of this Agreement in 2024, or'such 

earlier date agt-eed to by the Pal'ties Qterein said item (a)~ (b) and (c) m·e collectively referred to 

as "the Claim Events'~, tbe City shall not seek to prosecute the CERCLA Action, and neither of 

the Parties shall commence any o1i1e1' action or proceedi11g against the other Party to recover past 

or fuhu·e damages or fo1· ~my other relief on acco·unt of any existing contamination of the Site, 

except n11 aotlou or proceeding for breach of this Agt-eement. During the pedod that this 

Agreement remains in effect, and as cans.lderation for the Ci~'s agl'eement uot to prosecute the 

CERCLA Action duclng that pel'iod, PG&E agrees to suspend tl1e statute of limitations . 
gqvemiugthe CE~CLA Action, and to assert no other, defense, such as lacb~s, waiver Ol' . . 
estoppel, based on tl\e passage oftiJ.ue frruu tho date of the court's dismissal without prej!ldice of 

the CERCLA Action to the date that this action may pe .reopened 01' allOthor action aclslng ont of 

tl1e same cit'C\tltlstances is filed. Provided tlmt the .Pa11y has paid its stated allocation of sltat'Eid 

costs as requh·ed by this Agreetncut, the11 after the occul'1'ettce of anyone of th.o Claim· Events, 

said Patty ntay seek to reopen this action or commence any other action or proceediug agahtst 

tlte other Patty to reoove1' damages or· any oUter l'elief on account of mty COJltamination of the 

Site, including, without limitation, the CERCLA Action, or ntt action or proceeding to 1-ecover all 

o1• any porliou of any Shared Costs paid by the Party pursuant to tlrls Agreement. 

12. This Agreement shall be intet1>l'eted lllU'Sl.latlt to California law. 
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13. The Parties afflt'ln that their re1;resentntives hnve 1'ead and fully understand this 

Agreen1e11t, and that the below .. sigtted individuals have and hereby ex:et·cise the power to b:iud 

their respective pdnclpals. 

14. Tllis Agt'eement shall become effective ·upon its execution by PO&E atld the Cit)' 

and appl'oval as to lts fo1'111 and legality by the City Attomcy and by the designated PG&B 

attorney, and upon approval by the San Francisco Rec1eation atld Pm'ks·Commission 

("Commission.,) and the San. Francisco Boat·d of S·upervisors CUBoard.,), each acting in its sole 

disc1etlon. 

15. Notices. Any notice given unde1· this Agreement shall be effective only ifht 

writing and given by delivering notice to the postal addtesses and electronic mail addl'ess set 

fol'th below or to mtch other addresses as either Party may designate as its new addt·esses for sllch 

purpose by notice glve11 to the other in. accordance with this Section in advance of the effective 

date of such change: 

· Soo Ft•attcisco Recl.eatlon and Pat1c. Depat1ment 
City & County of San Fran.cisco 
Capital ImprovementDlvlslon 
30 Van Ness Ave.; 3rd Floor 
San Francisco, CA 94102 
ATTN: Mary Hobsoll (Mary.Hobson@sfgov.org) 

· Paci.fic Gas and Electric Company 
Envit'Otune11ml Rer.n.ediatlon Deptwtment 
3401 Crow Canyon Rd~ Bldg 414 
San Ramon, CA 94583-1319ATTN: Da£l'ell Klingman, Project Manager 

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed 

the day a11d year below written. 
. 

CITY AND COUNTY OF SAN FRANCISCO.~ 
A murlicipal corpomtion 

By: ___________ _ 

PWll_p A. Ohtsbitrg, Getteral Mm111ger_, RPD 
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na~.. ¥z_J r<( 
AJ>prove<l ftS to Form: 

Detutis J. Het•rera 
City Attomey 

F ACIFIC GAS . DE ECTRIC COMPANY. 
A Califomia Co11> l'ftti 11 

aY,- . ' .:[;;;.._.~ " JJ. 
Dated: t>t.f f o ( ( '1.o ( ~ 

App1•ovecl 11' to Fol'lt\1 

END OF DOCUMENT 
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Introduction Form 
By a Member ofthe Board of Supervisors or the Mayor 

Timestamp 

I hereby submit the following item for introduction (select only one): or meeting date 

~ 1. For reference to Committee. (An Ordinance, Resolution, Motion, or Charter Amendment) 

D 2. Request for next printed agenda Without Re~erence to Committee. ~ d h ('Of! c.< 
D 3. Request for hearing on a subject matter at Committee. 

D 

D 

D 

D 

D 

D 

4. Request for letter beginning "Supervisor inquires" 
~----------------------~------~ 

5. City Attorney request. 

6. Call File No: ..... ~-----------.~ from Committee. 

7. Budget Analyst request (attach written motion). 

8. Substitute Legislation File No. ._1 ______ -----J 

9. Reactivate File No . ._I ______ __, 

D 10. Question(s) submitted for Mayoral Appearance before the BOSon 
~----~------~----------~ 

Please check the appropriate boxes. The proposed legislation should be forwarded to the following: 

0 Small Business Commission 0 Youth Commission 0 Ethics Commission 

D Planning Commission 0 Building Inspection Commission 

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative Form. 

Sponsor(s): 

!supervisor Mark E. Farrell 

Subject: 

Contract - City and County of San Francisco and Pacific Gas & Electric Company 

The text is listed below or attached: 

Attached 

Signature of Sponsoring Supervisor: 

For Clerk's Use Only: 
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