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FILE NO. 140664 ' ORDINANCE _.O.

[Settlement of Lawsuit - Yerba Buena Consortium, LLP - City to Provide Pedestrian
Improvements]

Ordinance authorizing settlement of the lawsuit filed by Yerba Buena Consortium, LLP,
and Tenants and Owners Development Corporation against the ’City and County of San

Francisco; the lawsuit was filed on August 19, 2013, in Sacramento Superior Court,

Case No. 34-2013-80001611; entitled Yerba Buena Consortium, LLP, ef al. v. City and

County of San Francisco, et al.; material terms of said settlement are installing “no

bicycle riding on sidewalk” signs in Yerba Buena area, widening the sidewalk at corner
of 4th and Mission Streets, applying for funding to install a pedestrian crosswalk at
Folsom and Mabini Streets, convening a Sidewalk Management Workgroup, drafting a

Sidewalk Management Plan, and providing special notice for sidewalk table pefmits.

Be it ordained by the People of the City and County of San Francisco: »
Section 1. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled Yerba Buena Consortium, LLP, ef al.

v. City and County of San Francisco, et al., Sacramento Superior Court, Case No. 34-2013-

80001611 by the material terms as set forth in the Settlement Agreement contained in Board
of Supervisors File No. 140664. The material terms of the Settlement Agreement include the
City’s agreement to install “no bicycle br skateboard riding on sidewalk” signs in Yerba Buena
area, widen the sidewalk at corner of 4th and Missibn Streets, apply for funding to install a
pedestrian crosswalk at Folsom and Mabini Streets, ¢onvene a Sidewalk Management
Workgroup, draft a Sidewalk Management Plan, and provide special notice for sidewalk table

permits; and Real Party in Interest and Project Sponsor, 706 Mission Street Co., LLC',

City Attorney
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agreement to donate $200,000 to the City to offset costs of sidewalk widening and the

‘Sidewalk Management Workgroup and Plan.

Section 2. The above-named action was filed in Sacramento Superior Court on August
19, 2013, and the following parties were named in the lawsuit: Petitioners Yerba Buena
Consortium, LLP, and Tenants and Owners Development Corporation; Respondents City and
County of San Francisco, and Successor Agency fo the Redevelopment Agency of the City
and County of San Francisco; and nhumerous Real Parties in Interest including 706 Mission
Street Co., LLC, Millennium Partners, and the Mexican Museum.
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APPROVED AS TO FORM AND RECOMMENDED:
RECOMMENDED:

DENNIS J. HERRERA SAN FRANCISCO DEP

City Att/ggey PUBLIC WORKS

7 A

ROBB KAPLA |

Deputy City Attorney MOMAMMED NURU
DIRECTOR
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City Attorney
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS

This SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS (“Agreement”) is
made as of May 5, 2014 by and between TENANTS & OWNERS DEVELOPMENT
CORPORATION, anonprofit corporation, YERBA BUENA CONSORTIUM LLC, a California
limited liability company as (collectively the “Petitioners™), as Petitioners in Yerba Bueng
Consortitim, LLP and Tenants and Owners Development Corporation v. City and County of San

Franicisco et al., {Sacramento Superior Court Case No. 34-2013-80001611) and the
SUCCESSOR AGENCY TO THE REDEVELOPMENT AGENCY OF THE CITY AND
COUNTY OF 8AN FRANCISCO, a public body corporate and politic established pursuant to
the California Community Redevelﬂpmcm Law (“Agency”), the CITY AND COUNTY OF SAN
FRANCISCO (“City™), Real Party in Interest 706 MISSION CO, LLC (*706 Mission™), and
Real Party in Interest THE MEXICAN MUSEUM {Real Parties collectively with the City and
Agency, the “Respandsnig”) Together, the partics to this Agreemsm may be referred to as
“Parties,” or in the singular a “Party.”

RECITALS

A.  TheCity published the Draft Environmental Impact Report (“EIR”) in June 2012
for a new 47-story, 550 foot tall tower at 706 Mission Street, in San Francisco, California, which
would be adjacent to and physically connected to the existing 10-story, 154 foot tall Aronson
Building (the “Project™). The new tower would provide residential housing and a new location
for The Mexican Museum. .

B. On March 21, 2013, the Planning Commission certified the Final Environmental
Impact Report for the Prajecx by ] Mﬂﬁon No. 18829,

C. Petitioners and others appealed the certification to the Board of Supervisors and a
hearing was held on May 7, 2013. Petitioners alleged inadequacies in the EIR’s analysis and
mitigation of pedestrian traffic and safety impacts. The Board of Supervisors denied the appeal.

D. On May 15, 2013, the Historic. Pfesmatxon Commission approved a Major
Permit to Alter for the Project by Motion No. 0197, By the same Motion, it also adopted CEQA
Findings, & Statement of Overriding Considerations, and a Mitigation Monitoring and Reporting
Program. Petitioners appealed and on .Iuly 23,2013, the Board of Snpemsors denied Petitioners’
‘appeal by Motion No. 13-0096. ’

E, On May 23, 2013, the Planning Commission granted a Section 309 Determination
of Compliance and Request for Exceptions by Motion No 18894, increased the Absolute
Cumaulative Limit for new shadow on Union Square by Resolution No. 18876 and allocated this
increase to the Project by Motion No. 18877, and adopted CEQA Findings, & Statement of
Overriding Considerations, and a Mlt:gamn Monitoring and Reporting Program by Motion No.
18875,

E. After Paﬁuaners appeale& these Planning Commission decisions o the Boarci of
Appeals, the Board declined to take jurisdiction over certain issues and denied the appeal as to
the rest on July 31, 2013,

OERITG1E0247v]



F. On July 23,2013 and July 30, 2‘3}3 the Buard of Supervisors adopted Ordinance
177-13, creating a Special Use District for the Project and adopting the Planning Commission’s
CEQA Findings, Statement of Overriding Considerations, and Mitigation Monitoring and
Reporting Program.

G.  OnJuly 186, 2013, the Successor Agency approved the Purchase and Sale
Agreement to convey the land on which the Project is proposed to be constructed to Real Party in
Interest; 706 Mission Street Co. LLC, by Resolution No. 32-2013, and adopted CEQA Findings,
2 Statement of Overriding Considerations, and a Mitigation Monitoring and Reporting Program
by the same Resohition, B '

H.  OnJuly 22,2013, the Oversight Board of the Successor Agency to the
Redevelopment Agency approved the actions of the Successor Agency by Resolution No. 8-
2013.

I. On July 19, 2013, the Successor Agency filed a Notice of Determination (“NOD”)
regarding Resolution No. 32-2013, and the Oversight Board filed its NOD regarding Resolution

No. 8-2013 on July 24, 2013. On August 2, 2013 and August 12, 2013, the Planning Department

filed NODs relating to the City's actions.

i3 On August 19, 2013, Petitioners filed a Petition for Writ of Mandamus in
Sacramento Superior Court, Case No, 34-2013-80001611, alleging that the City and Successor
Agency’s approval of the Project violated CEQA (“Petition™).

K. The parties now deem it to be in their respective best interests and to their mutual
advantage to settle the Petition without any admission of Hability or wrongdoing on the part of
any Party. : ,

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals, of the promises,
covenants, agreements, representations and warranties set forth below, and of other good and
valuable consideration, the receipt and sufficiency of which are hereby acimowledgad the
Parties do hereby agree as follows: :

1. OBLIGATIONS OF THE CITY

A.  Skateboard and Bicyele Riding on Sidewalk Prohibited Signs.

Within sixty days of the Effective Date of this Agmenmnt, the City shall install
“Skateboard and Bicycle Riding Prohibited on Sidewalk™ signs at the following locations: 4th
Street at Jessie, 4th Streetat Mlsmn, 4th Street at ‘Minng, 4th Street at Folsom, 4th Street at -
Howard, 3rd Street at Jessie, 3rd Street at Mission, 3rd Street at Minug, 3rd Street at Folsom, 3rd
Street at Howard, and Mission Street at Yerba Buena Lane.

B, ‘Widen Sidewalk at 4th Street and Mission.

The City shall widen the northwest sidewalk at 4th Street and Mission by filling in the
right hand turn lane at that location. The area to be widened is appmmmmeiy one hundred and

(16843 AG1S0247v1



twenty-five feet long and seven feet wide. The widening will be performed to restore the width
of the sidewalk for use by pedestrians.

The Department of Public Works (“DPW) will initiate the project within two months of
Petitioners® dismissal of the Petition. DPW anticipates the prq]ect taking approximately three
months to design and six months to construct,

C. Crosswalk at Folsom and Mabini.

The City shall forthwith evaluate a permanent signalized ¢rosswalk at Folsom and
Mabini. Within 60 days of completing evaluation of the crosswalk, the City shall explore and
evaluate potential sources for funding the crosswalk and signal, including the SOMA
Stabilization Fund, Rincon Hill Community Improvement Fund, and/or other appropriate funds,
and shall request fonds from an appropriate source. Once funding is received, the City shall
proceed with the crosswalk construction,

D.  Sidewalk Management Workgroup and Plan.
The City, acting through the DPW Director or his designee, shall initiate a Sidewalk

‘Management Workgroup, consisting of representatives from City agencies—including Municipal
Transportation Agency, the Planning Department, and DPW-—and stakeholders in the Yerba

Buena area to be selected by the City with input of Petitioners, Real Parties, and the Successor
Ageney. DPW shall convene and the Workgroup shall meet within sixty days of Petitioners’
dismissal of the Petition.

The Workgroup will be tasked with considering sidewalk use issues in the area and
potential policies or rules to optimize pedestrian capacily and safety. The Workgroup shll
consider issues inchuding, butnot limited to, sidewalk cafe tables, merchant advertising,
strestscape amenities, loading Zones (taxi, cargo, and tranmi}, ‘and issues atising from
overlapping agency jurisdiction.

The Workgroup shall colinboratively draft a Sidewalk Management Plan memorializing
their recommended rules or pohmes nio later then eighteen months after the first Workgroup
meeting.

E.  Special Notice for Sidewalk Table Permits.

The City, acting through DPW, shall provide Petitionets with special notice of any
sidewalk table permit applications within the Yerba Buena Area—streiching from 2nd Street to
4th Street and Mission to Folsom. Special notice shall consist of notifying Petitioners by email
at johne@todco.org that an application has been received and is in process within 48 hours of
DPW receiving an application. ‘

2. OBLIGATIONS OF 706 MISSION

A I’ayment to City.

Provided Petitioners are not in default under this Agreement, 706 Mission agrees to
donate to the City of San Franocisco, for its use at its discretion inthe: ézscharge of its obligations
sét forth in Section 1 above, the fump sum of $200,000.00 payable within 5 days of the Effective
Date of this Agreement. ,

DGBAITGIS0247vE



B. Payment of Petitioners’ Attorneys’ Fees, ‘

Provided Petitioners are not in default under this Agreement, 706 Mission agrees to
reimburse Petitioners their reasonable attorneys® fees and costs incurred in the prosecution of this
action in the total amount of $69,000 payable to the Brandi-Hawley Law Group Trust Account
within 5 days of the Effective Date of this Agreement.

3 OBLIGATIONS OF PETITIONERS

A. . Release,

As of the Effective Date, m;capt for the ablzga’twns created by or ansmg from this
Agreement, the Petitioners, on behalf of themselves and each of their successors, heirs, assigns,
agents, employees, representatives, partners, officess, directors, sharcholders, members,
managers, trustees, beneficiaries, and persons and entities holding beneficial interests, do hereby

release and absolutely and forever discharge the Respondents and their respective successors,
beirs, assigns, agents, employees, representatives, partners, officers, directors, shareholders,
rernbers, managers, trustees, beneficiaries, and persons and entities holding beneficial interests,
from any and all claims, demands, causes of action, whether or not now known, suspected or
claimed, which they ever had, now have, elazm 1o have had, or may have had against each other
as of the Effective Date of this Agreement arising out of, relating to and/or in connection with
the Project that is the subject of the Petition.

Aeccordingly, the Petitioners hereby waive tha provision of California Civil Code section
1542, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF

~EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE ME‘ERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR,

B, Dismissal with Prejudice.

Within three days after 706 Mission delivers the payments required in paragraph 2 A and
B, above, the Petitioners shall dismiss the Petition in its entirety with prejudice. The Petitioners
shall provide the City, Agﬁncy, and Real Parties with documentation from the court evidencing
compliance with this provwmn

C. Non*{}ppmmu. i :

 Petitioniers shall not themselves take, and sha}i not aid, encourage, assist or collaborate
with (monetarily or otherwise) any other party in taking any action directed at the Project, or any
further required approvals for the Project, including any amendments to the approvals that do not
materially alter the Project’s impaets on pedestrian safety or use, that would: (1} impair the
development and use of the Project or the Property; (2) deldy, change the process for issuance of,
or otherwise interfere with, any Project approvals or amendments to'the approvals; or (3)
increase the costs of processing, development, construction or operation, or adverseiy affect the

“fiming of the dewiupmcm and. bmié-wt, of ihfs P‘m;ect or the Pmperty
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4. GENERAL PROVISIONS

A, Effective Date,
The daté, following execution by Petitioners and Real Parties, by which both the Agency
and City have approved this Agreement is the “Effective Date.”

B. No Admissions af Liability. '

This Agreement, incliding the release contained herein, reflects the settlement of denied
‘and contested claims, Noﬁ:xmg contained herein is, or shiall be- ccmstmed 16 be, ani admission by
any party of liability, of any kind, to any other party.

C. Waiver.
Unless otherwise expressly provided in this Agreement, no waiver by a Paﬁy of any
provision hereof shall be deemed to have been made unless expressed in writing and signed by
such Party. No delay or omission in the exercise of any right or remedy accruing to either Party
upon any breach under this Agreement shall impair such nght or Iemedy or be consirued asa
waiver of any such breach theretofore or thereafter ocourring. The waiver by a part of any
breach of any term, covenant or condition herein stated shall not be deemed to be a waiver of any
other term, covenant or condition.

D,  Entire Agreement. _
This instrument contains the entive agreement between the parties and all prior written or
oral negotiations, discussions, understandings and agreements are merged herein.

B. Beadings. :
The section and other headings of this Agreement are for convenience of reference only
and shall be disregarded in the interpretation of this Agreement,

E. Applicable Law.
This Agreement shall be construed aceording 1o the laws of the Sfate of California.

G, Jurisdietion.

The parties consent to the jurisdiction of the courts of the State of California to resolve
any dispute regarding this Agreement. In mutual recognition of the fact that this Agresment is to
be performed in the Ctty and County of San Francisco, California, the parties agree that in the
event any civil action is commenced regarding this Agreement, San Francisco County,
California, is the proper venue for the commencement and trial of such action,

H Attorpeys’ Fees.

If any party commences an action against another party or a dispute arises under this

~ Agreement, the provailing party shall be entitled to recover from the other reasonable attorneys’
fees and costs. For purposes hereof, reasonable attorneys’ fees of the Agency and the City shall
be based on the fees regularly charged by private attorneys in San Francisco with comparable
experience,

X Binding on Suﬁeesmrs. h
This Agrs:f:mem shall be binding npon ané inure to the banaﬁt of the parties and their
rcspecﬁva helrs, raprcsantaths, sticoessorg.and gssigns.

(6843 TG1 0247w



3. Joint and Several Obligations.
The obligations of Petitioners shall be joint and several.

K. No Third Party Beneficiaries,

This Agreement is made and entered into for the sole protection and benefit of the Parties
and their successors and assigns, No other person shall have or acquire any right or action based
upon any provisions of this Agreement. There ate no intended third party beneficiaries.

L. Informed Decision.

Petitioners represent and warrant to the Agercy, the City, and Real Parties in Interest that
they have had the advice of counsel of their own choosing in the negotiations for, and the
prepatation of, this Agreement and Petitioners have read and understand the contents of this
Agreement and its legal effect, Bach Paity has conducted its own factual investigation, is not
relying on any other Party, and assumes the risk that there are material unknown facts or that
facts are other than as is presumed. The Parties further acknowledge that they are aware that
they may hereafier discover material facts in addition to or different from those which they now
know ot believe to be true with respect to the subject matter of this Agreement, and further

“acknowledge that there may be futre events, circumstances, or occurrences materially different
from those they know or believe likely to occur, but that it is their intention fo enter info and be
bound by this Agreefnent :

M.  Agreement as Defense.

In connection with any demand or cause of action related to a matter released herein, this
Agreement may be pleaded as a defense by either Party hereto and shall operate to effect a
dismissal of such demand or cause of action.

N, Cooperation/Forther Assurances,

* ‘The Parties shall promptly perform, execute and deliver or cause to be performed,
executed and/or deliversd any and all acts, deeds and assurances, including the delivery of any
documents, as either Party may reasonably require in order to carry out the intent and purpose of
this Agreergent,

Q.  Joint Preparation.

This Setilement Agreement shall be deemed to have been jointly prepared by the Parties,
and shail not be construed against one Party or the other in the event of any claimed uneeriainly
or ambiguity.

P. - ‘Warranty of Authority.

The Parties, and each of them, represent and warrant to the other Parties hereto that the
individual signatories to this Agreement have authority to execute this Agreement and 1o release
claims as outlined by this Agreement, on behalf of themselves and the entities on whose behalf
they purport to-act,

Q.  No Prior Assignmeunts,

The: Parties hereto represent and warrant that they have not herctofore assigned or
transferred or purported to assign or transfer, to any other person, entity, association, corporation,

6843715024 7%)



or firm whatsoever, any claim, debt, liability, demand, obligation, expense, action or causes of
action herein released.

R.  Counterparts.

This Agreement may be executed in one or more counterparts, and all the counterparts
shall constitute but one and the same agreement, notwithstanding that all Parties hereto are not
~signatories to the same or original counterpart.

8. Notices, .

All notices required under this Agreement must be in writing, and may be given either
personally or by overnight delivery, or facsimile. Any Party hereto may at any time, by giving
ten {10) days® written notice 1o the other Party hereto, designate any other person or address in
substitution of the address to which such notice shall be given. Such notices shall be given to the -
Parties at their addresses-set forth below:

PETITIONERS:

John Elberling

TODCO '

203 Fourth Street N
San Francisco, CA 94103

CItY:

San Francisco City Attorney’s Office
Attention; Lend Use

1 Dr. Carlton B, Goodlett Place, Room 234
San Francisco, CA 94102

Telephorie No.: 415-554-4700

SUCCESSOR AGENCY

James B. Mdrales

Interim General Counsel

Successor Agency to the San Francisco Redevelopment Agency
One South Van Ness Avenue

Fifth Floor

San Francisco CA 94103

- 706 MISSION:
clo
Andrew Sabey
Cox, Castle & Nicholson LLP
555 California Street, 10™ Floor
San Franciseo, CA 94104
Fax (415) 262-5199
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THE MEXICAN MUSEUM:

Andrew M. Kluger

Chair of the Board of Directors
Ft. Mason Center, Building D
San Francisco, CA 94123

With a copy to:

Victor Marquez

General Counsel

Marquez Law Group

20 California Street, 7" Floor
San Francisco, CA 94111

IN WITNESS THEREOF, the underSIgned have executed this SETTLEMENT AGREEMENT
as of the dates hereafter appearing

PETITIONERS:

Tenants and Owners Development Corporation

John Elberling
President

Yerba Buena Consortium LLC

By:\M‘ —

John Elberling
Manager

APPROVED AS TO FORM:

Susan B%dt—Hawley




SUCCESSOR AGEN

Tiffany B
Bxecutive D rgetor

James B. Morales
Interim General Coungel

CITY and COUNTY OF SAN FRANCISCO:

By _
Mohammed Nuru
Director of Public Weorks
'APPROVED AS TO FORM:

Robb Kapla
Deputy City Attorney

C6RATNGEFO24Tv L



SUCCESSOR AGENCY:

By
Tiffany Bohee
Executive Director
APPROVED AS TO FORM:
James B. Morales
Interim General Counsel
CITY and COUNTY,OF S FRANCISCO:

Mdffammed Nuru
Director of Public Works

APPROVED AS TO FORM:

Robb Kapla
Deputy City Attorney

068437\6150247v1



706 MISSION STREET CO LLC,
a Delaware limited liability company

By:

=

Sean M. lefirie
Title: Vice President

THE MEXICAN MUSEUM:

By:
Name: Andrew M. Kluger
~ Title: Chair of the Board of Directors

068437615024 7v1



706 MISSION STREET CO LLC,
a Delaware limited liability company

By:

Sean M. J efﬁiés
Title: Vice President

CAN MUSEUM:

By: | / &;W

7
Name:; /Andrew M. Kluge N
Title: Chair of the Boardl of Directors

APPROVED AS TO FORM:

Victor Marqu
General Counsel

D6843710150247v1



I “GISLATION RECEIVED CHECKL'" T

Date___ & /7 / 7 File Number (if applicable)

,pq/ Legislation for Introduction (NEW) dd o Legiélation Clerk
[ 1 Legislation Pending in Committee (AMENDED) » » » Committee Clerk
[ ] Legislation for Board Age_nda (AMENDED) : » > » Dep Clerk, Legislative Div

Supervisor, Mayor, and Departmental Submittals
Grant Ordinance .

[ 1 Legislation: Original and 2 hard copies and 1 electronic copy in word format ,
[ ] Signature: Department Head, Mayor or the Mayor's designee, plus the Controller
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format*

[ 1 Cover letter (original and 1 hard copy)

[ 1 Grant budget/application '

[ ] Grant information form, including disability checklist

[ 1 Letter of Intent or grant award letter from funding agency

[ 1 Contract, Leases/Agreements (if applicable)

[ 1 Ethics Form 126 (if applicable)*Word format
[ 1 E-Copy of legislation/back-up materials: Sent to BOS.Legislation@sfgov.org

Ordinance
Legislation: Orlglnal and 2 hard copies and 1 electronic copy in word format
ignature:  City Attorney (For Settlement of Lawsulits - City Attorney, Department
: Head, Controller, Commission Secretary)
/fﬁack-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format
ver letter (original and 1 hard copy)
Settlement Report/Agreement (for settlements)
[ 1 Other (Explain) '
74 E-Copy of Ieglslatlonlback-up materials: Sent to BOS. Leglslatlon@sfgov org

Grant Resolution
[ ] Legislation: Orlglnal and 2 hard copies and 1 electronic copy in word format
[ 1 Signature: Department Head, Mayor or the Mayor's designee, plus the Controller
[ 1 Back-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format®
[ 1 Cover letter (original and 1 hard copy)
[ 1 Grant budget/application
[ ] Grant information form, including disability checklist
[ 1 Letter of Intent or grant award letter from funding agency
[ ] Contract, Leases/Agreements (if applicable)
[ 1 Ethics Form 126 (if applicable)*Word format
[ 1 E-Copy. of legislation/back-up materials: Sent to BOS.Legislation@sfgov.org

Resolution
[ 1 Legislation: Orlglnal and 2 hard copies and 1 electronic copy in word format
[ 1 Signature: None (Required for Settlement of Claims - City Attorney, Department .
» Head, Controller, Commission Secretary)
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format
[ 1 Cover letter (original and 1 hard copy)
[ 1 Settlement Report/Agreement (for settlements)
[ 1 Other (Explain)
[ 1 E-Copy of legislation/back-up materials: Sent to BOS. Legislation@sfgov.org

Tvy ﬁf& S-S LAy Arrrey
Name‘apf Telephone Number _ Depar’uﬁt \/

Clerk’s Office/Forms/Legislation Received Checklist (6/2013) for more help go to: sfbos.org/about the board/general/legislative process handbook
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