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FILE NO. 130797 ' ORDINANCE NO.

[Contract Amendment - Voting Sy_sterri - Not to Exceed $19,690,933.25]

Ordinance authorizing the Department of Elections to enter into the third amendment of

an agreement with Dominion Voting Systems, Inc., to commence followmg Board

approval to extend the term of the agreement through December 10, 2016, increasing

the total not-to-exceed amount of the agreement by $3,645,900 from $16,045,033.
.$19,690,933.25.

NOTE: Unchanged Code text and uncodified text are in plain Arial font

25 to

Additions to Codes are in smgle zmderlzne zz‘alzcs Times New Roman font.

Deletions to Codes are in

Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strkethrough-Aralfont.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:
Section 1. Findings. The Board of Supervisdrs of the City and County of San

| Franéisco hereby finds that:

(a) In March 31, 2005, the Department of Elections issued a Request for Proposal

(RFP) for new voting equipment and voting equipment services. The RFP, pursuant to San

Francisco Administrative Code 21.9(a)(2), stated the contract would be for an initial term of

four years, with two options to renew for one year each. Sequoia Voting Systems, Inc.

(Sequoia) was the highest ranked proposer.

(b) In Decémber 2007 the City entered into a contract with Sequoia for the purchase

of new voting equipment and voting services (Agreement), as approved by the Board of

Agreement was four years, from December 11, 2007, to December 11, 201 1, with two

Director of Elections
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for the City to renew for one year each. Dominion Voting Systems, Inc. (Dominion) acduired
substantially all of the assets of Sequoia on June 4, 2010, and assumed Sequoia's Agreement
with the City. | |

(c) In November 2011, the City exercised its two one-year optioné and extended the
Contréct through December 11, 2013, at a cost not-to-exceed $3,645,900, as approved by the
Board of Supervisors under Resolution No. 494—1 1. Under these extensions, Dominion
continued .to provide voting services at the rates in effect for 2007-2011 and City was not
‘required to purchase new voting machines. _

(d)  The Department of Elections now desires to extend the Agreement through
December 10, 20186, at a cost not-to-exceed of $3,645,900 fér the Third Amendment. Under
this extension, Dominion would continue to prov_ide vbting ser\(ices at the rates in effect for
2007-2011, and City would not be required to purchase new voting machines.

(e)  This extension is necessary for five reasons. First, the last time the Department
of Elections issued an RFP for a new Voting system, the RFP process took over two and a
half yéars fo complete given thé compliéated nature of the purchase. Second, the
Department of Elections does not anticipate having additional funds to\ secure new voting
equipment in the current fiscal year, and thus will continue to use the current system. vThird, .
there are no new voting systems currently available that have been certified by the Secretary
of State and can accommodate elections using Ranked Choice Voting. Fourth, only one
contractor offers Ranked Ch’oice Voting options, which is the City’s current contréctor,
Dominion. Finally, the existing six-year Agreement is unusually short and unique to San
Francisco for a voting system.

‘Section 2. Approval of Third Amendment

" Director of Elections
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(@) The Third Amendment to the Agreement is on file with the Clerk of the Board in
File No. 130797, substantially in final form, with all material terms and conditions included,
and only remains to be executed by the p’arties.upon approval of thié Ordinance. The Board
of Supervisors here_by approves the Thifd Amendment to the Agreement in substantially the
form contained in File No. 130797. |

(b) The Board of SUpervisdrs authorizes the Department of Elections to enter into
any modifications that, prior to final execution of the amendment by all parties, the
Debartmént of Elections determines, in consultation with the City Attorney, are in the best
interest of the City, do not otherwise materially increase the obligations 6r liabilities of the City,
are necessary or advisable to eﬂ’eduate the purposes of the Agreement, and are in
compliance with all applicable laws, includiﬁg City"s Charter.

(c) In approving this Third Amendment, the Bo‘ard of Supervisors finds that it is

reasonable and in the public interest to waive, and does hereby waive, the requirement of

Administrative Code Section 21 .9 that all City contracts for commodities and/or services be
’limite.d to the initial terms and period of extensions included in the solicitation.

(d) Within 30 days of the paﬁies ‘executing the Third Am_endmént to the Agreement,
the Depa'rtmen't of Elections shall submit to the Clerk of the Board of Supervisors a completely

executed copy for inclusion in File No. 130797. This requirement and obligation resides with

" the Department of Elections, aﬁd is for purposes of having a complete file only, and in no

manner affects the validity of the approved Third Amendment to the Agreement.

Section 3. Effeptfve Date. This ordinance shall become effective immediately upon
enactment. Enactment occufs when the Mayor signs the o'rdin.ance, the Mayor returns the
ordinance u'nsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor's veto of the ordinance.

Director of Elections
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APPROVED AS TO FORM:
IDENNIS J. HERRERA, City Attorney

By:
JOGHUA | WHITE
De City Attorney

n:\legana\aéZO‘l 3\1300401\00875596.docx
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FILE NO. 130797

LEGISLATIVE DIGEST

[Contract Amendment - Voting System - Not to Exceed $19,690,933.25]

Ordinance authorizing the Department of Elections to enter into the third amendment of
an agreement with Dominion Voting Systems, Inc., to commence following Board -
approval, to extend the term of the agreement through December 10, 2016, increasing
the total not-to-exceed amount of the agreement by $3,645,900 from $16 045,033.25 to
$19,690,933.25.

Existing Law

In December 2007, following a Request for Proposal, the City entered into a contract with
Sequoia Voting Systems, Inc. (Sequoia) for the purchase of new voting equipment and voting
services. The initial term of the agreement was four years, with two options for the City to
renew for one year each. The City has now exercised those options. Dominion Voting
Systems, Inc. (Dominion) has assumed Sequoia's agreement with the City.

Amendments to Current Law

This Ordinance would authorize the Department of Elections to extend the contract with
Dominion through December 10, 2016, increasing the total not-to-exceed amount of the
Agreement by $3,645,900. These are the same rates that have been in effect since the
Agreement began in 2007. The ordinance would allow the Department of Elections to enter
this amendment without a competitive process.

BOARD OF SUPERVISORS . ‘ - Page 1
10/4/2013
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BUDGET AND FINANCE COMMITTEE MEETING , Novemser 13,2013

item 5 ' Department:
File 13-0797 Department of Elections

Legislative Objectives _

e The proposed ordinance would authorize the Department of Elections to enter into a third

amendment. to the existing agreement with Dominion Voting Systems to (a) extend the term of

"the agreement for three years through December 10, 2016, (b) increase the agreement by

$3,645,900, for ‘a total not-to-exceed $19,690,933, and (c) waive the requirement of

Administrative Code Section 21.9 that all City contracts for commodities or services be limited to
the initial terms and period of extensions included in the solicitation.

Key Points -

s |n 2005, the Department of Elections issued a Request of Proposal (RFP) for new voting
equipment and services for a total term of up to six years. In 2007, based on a competitive RFP
process, the Board of Supervisors approved a not-to-exceed $12,650,233 agreement between
the Department of Elections and Sequoia Voting Systems, Inc. (now Dominion Voting Systems,

~ Inc.) for a new voting system and related voting services from December 11, 2007 to December
10, 2011, with two one-year options to extend the agreement.

e On January 18, 2008, the Board of Supervisors approved a first amendment for an additional
$1,130,000. On December 1, 2011, the Board of Supervisors approved a second amendment to
exercise the two one-year options to extend the term through December 10, 2013 for an
additional $2,264,800, or a total not to exceed $16,045,033.

Fiscal Impacts
e The proposed costs would remain at the same rate of (a) $497,400 per election for Election
Services and (b) $386,300 -per year for Maintenance and License Agreements, as currently
charged by Dominion Voting Systems, Inc. under the existing 2007 through 2013 agreement.
e All of the additional Department of Elections costs would be paid with General Fund revenues,
subject to future appropriation approval by the Board of Supervisors.

Policy Considerations

e The proposed ordinance to approve the extension of the existing agreement for an additional
three years or through December 10, 2016 would be beyond the terms of the original RFP, such
that the proposed ordinance requires the Board of Supervisors to waive the Administrative Code
Section 21.9 requirement that all City contracts for commodities or services be limited to the
initial terms and period of extensions included in the solicitation.

_ Recommendation
e Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING NovemBER 13,2013

MANDATE STATEMENT/ BACKGROUND

Mandate Statement

In accordance with Charter Section 9.118(b), City agreements with anticipated expenditures

of $10,000,000, or more or amendments to such City agreements with anticipated

expenditures of more than $500,000 are subject to approval by the Board of Supervisors.
Background

On March 31, 2005, the Dep'artmenf of Elections issued a Request for Proposal (RFP) for new
voting equipment and related services for an initial term of four years with two one-year
options to extend or a total term of six years. On December 11, 2007, based on the results of
the competitive RFP process, the Board of Supervisors approved a not-to-exceed $12,650,233
agreement between the Department of Elections and Sequoia Voting Systems, Inc. for the
purchase of a new voting system and the provision of associated voting services for the four-
vear period from December 11, 2007 through December 10, 2011, with two one-year options
to extend the agreement, through December 10, 2013 (File 07-0040;Resolution 654-07).

Table 1 below summarizes the sources and usés of the funds totaling $12,650,233 to purchase
the City’s new voting equipment, including related services, under the original four-year
agreement between the Department of Elections and Sequoia Voting Systems, Inc.

Table 1: Sources and Uses 6f Funds for the Original Four-Year Agreement

- Source of Funds

Help America Vote Act (HAVA) (Federal Funds) $ 1,950,235
Proposition 41 (State Funds) o 3,544,110
General Fund ’ ' : 7,155,888

Total Funding Sources _ ' $12,650,233

Use of Funds

Voting Equipment, Software, Training and Outreach | S 9,094,933
Trade-in of City’s Existing Voting Equipment : _ (1,130,000)
Warehouse Capital Improvements ' 542,000
Election Sérvices (5497,400x 6 electionsi)‘ 2,984,400
Maintenance and License Fees (386,300 x 3 years)2 1,158:900

Total Funding Uses ’ $ 12,650,233

! Elections services are provided for six elections including two elections in 2008, one election in 2009, two

elections in 2010 and one election in 2011.
2 Only three years of Maintenance and License Fees were charged, under the subject four-year agreement,
because there were no Maintenance and License Fees charged for the first year of the agreement.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING , - NovemBer 13,2013

As shown in Table 1 above, as part of the $12,650,233 agreement approved in December of
2007 with Sequoia Voting Systems, Inc. the City was to receive a $1,130,000 credit by trading in
the City’s previous voting equipment. However, on February 12, 2008, the Board of Supervisors
approved a settlement of a lawsuit (File 08-0123; Ordinance No. 18-08) between the City and
Election Systems and Software, Inc. (ES&S), the City’s previous voting equipment contractor
prior to Sequoia Voting Systems, Inc., for ES&S to pay the City a net amount of $3,457,865, in
exchange for the City returning all of the previous voting equipment back to ES&sS.

As a result of that settlement, on January 18, 2008, the Board of Supervisors approved a first
amendment to the agreement with Sequoia Voting Systems, Inc. to pay Sequoia an additional
$1,130,000 from the lawsuit settlement proceeds'received from ES&S, instead of transferring
the City’s old voting machines to Sequoia (Resolution No. 65-08). This additional $1,130,000
" together with the original not to exceed $12,650,233 resulted in a total four-year agreement
-with Sequoia for a not to exceed $13,780,233.

On June 4, 2010, Sequoia Voting Systems, Inc. was acquired by Dominion Voting Sysfems, Inc,
such that Dominion Voting Systems, Inc. has assumed the existing agreement with the
Department of Elections and has continued to provide voting services for the City.

On December 1, 2011, the Board of Supervisors approved a second amendment to the
agreement with Dominion Voting Systems, Inc. (File 11-1153; Resolution No.494-11) to exercise
the two one-year options in order to extend the term of the agreement through December 10,
2013 for an additional $2,264,800, or a total not to exceed $16,045,033 ($13,780,233 plus
$2,264,800). Table 2 below identifies the additional $2,264,800 agreement costs to be incurred
by the Department of Elections under the two-year extension period. ‘

" Table 2: Expenditures Under the Two-Year Extension Agreement

2012 2013 : , Total
(two elections) (one election)
Election Services : $994,800 : .$497,400 $1,492,200
Maintenance and ‘
License Agreements 386,300 386,300 772,600
Total : $1,381,100 $883,700 $2,264,800

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance would approve a third amendment to the existing agreement between
the City and County of San Francisco, through the Department of Elections, for Dominion Voting
Systems to continue to provide elections services for the Department of Elections. This third
amendment would (a) extend the term of the existing agreement for three years, from -
‘December 11, 2013 through December 10, 2016, for a total term of nine years, (b) increase the
agreement by $3,645,900, from $16,045,033 to a total not-to-exceed $19,690,033, and (c)
waive the requirement of Administrative Code Section 21.9 that all City contracts for

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING _ NOVEMBER 13,2013

commodities or services be limited to the initial terms and period of extensions included in the
solicitation (see Policy Considerations section below).

FISCAL IMPACTS

Mr. John Arntz, the Director of the Department of Elections advises that under the proposed
third amendment term from December 11, 2013 through December 10, 2016, the following
elections are currently scheduled to occur:

e Consolidated Statewide Primary Election on June 3, 2014;

e Consolidated General Election on November 4, 2014;

e General Municipal Election on November 3, 2015;

¢ Consolidated Statewide Primary Election on June 7, 2016; and
e Consolidated General Election on November 8, 2016.

Based on the above-noted two elections in 2014, one election in 2015 and two elections in
2016, or a total of five scheduled elections over the next three years, the following costs are
anticipated to be incurred by the Department of Elections.

Table 3: Expenditures to be Incurred by the Department of Elections Under the Proposed
Third Amendment to the Dominion Voting Systems Agreement

2014 2015 2016 Total
{two (one - (two

: elections) | election) | elections)
Election Services $994,800 | $497,400 | $994,800 | $2,487,000

Maintenance : .
and License 386,300 | 386,300 386,300 | 1,158,900

Agreements :
Total $1,381,100 | $883,700 | $1,381,100 | $3,645,900

As shown in Tables 2 and 3 above, the proposed costs would remain at the same rate of (a)
$497,400 per election for Election Services and (b) $386,300 per year for Maintenance and
License Agreements, as currently charged to the Department of Elections by Dominion Voting
Systems, Inc. under the existing 2007 through 2013 agreement. Election Services include
equipment testing, ballot layouts, system configuration with election-specific information,
logistical support such as delivery and retrieval of the voting equipment to and from polling
places, project management fees and electidn—day technical support. Maintenance and License
Agreements include annual comprehensive reviews, repairs and replacement of equipment and
parts and annual licensing fees for the Ranked Choice Voting and other system software. Over
the three-year extended period, as shown in Table 3 above, the total costs would be
$3,645,900. '

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING ' NOVEMBER 13,2013

All of the costs under the proposed three-year extension period would be paid with General
Fund revenues, subject to appropriation approval by the Board of Supervisors in the FY 2014-
15, FY 2015-16 and FY 2016-17 budgets. »

POLICY CONSIDERATIONS

As discussed above, in 2005 the Department of Elections issued a RFP for new voting
equipment and related services for up to six years. In 2007, based on the results of this
competitive RFP process, the Board of Supervisors approved the existing agreement between
the Department of Elections and Dominion Voting Systems (previously Sequoia Voting Systems)
to purchase a new voting system and provide related services for the initial four-year period
from December 11, 2007 through December 10, 2011, with two one-year options to extend the
agreement, through December 10, 2013. As noted above, based on the first and second
amendments to the subject agreement, the current agreement between the Department of
Elections and Dominion Voting Systems currently extends through December 10, 2013 for a
total not to exceed $16,045,033. Therefore, the up to six-year term contemplated in the
original solicitation will be completed by December 10, 2013.

However, the proposed ordinance would extend the existing agreement by an additional three
years, or through December 10, 2016, for an additional cost of $3,645,000, or a total not to
exceed $19,690,033. This additional three-year term would be beyond the terms of the original
RFP, without undergoing a new competitive RFP process. Therefore, approval of the proposed
third amendment is being requested with an ordinance, rather than a resolution, because the
proposed ordinance also requires that the Board of Supervisors find that it is reasonable and in
the public interest to waive, and therefore do waive, the requirement in the City’s
Administrative Code Section 21.9 that all City contracts for commodities and/or services be
limited to the initial terms and period of extensions included in the previous solicitation.

Mr. Arntz advises that he is requesting approval of the proposed amendment to extend this
agreement with Dominion Voting Systems for three years, without undergoing a new
competitive RFP process, because: (a) the last time the Department of Elections issued a RFP for
a new voting system, the RFP process took over two and a half years to complete, (b) the
Department of Elections does not anticipate having additional funds to secure new voting
equipment and only wants to extend existing election services, maintenance and licenses using
the current voting equipment, (c) there are no new voting systems currently available that have
been certified by the California Secretary of State that can accommodate elections using
Ranked-Choice Voting, (d) only one contractor offers Ranked Choice Voting options, which is
the City’s current contactor, Dominion Voting Systems, and (e) the existing six-year agreement
is unusually short and unique to San Francisco for a voting system. Furthermore, Mr. Arntz
states that Dominion Voting Systems has provided satisfactory services to the Departme'nt of
Elections. . : ‘

RECOMMENDATION

Approve the proposed ordinance.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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John Atz

Director

DEPARTMENT OF ELECTIONS
City and County of San Francisco
~www.sfelections.org

Memorandum

To:  Angela Calvillo, Clerk of the Board of Supeﬁisors

From: John Arntz, Director
Date: October 7,2013

RE: Substitute Legislation for File Number 130797 to Extend Contract with Voting
System Vendor for Three Years

I am submitting the attached proposed ordinance and digest authorizing a third amendment of the
contract between the City and Dominion Voting Systems for the Board of Supervisors’
consideration. This amendment allows for the extension of the contract for three additional years
through December 10, 2016 and for an amount not to exceed $3,645,900. :

This proposed ordinance is substitute legislation for the proposed resolution submitted on August
2, 2013 and which was assigned File Number 130797.

I will forward to your office the electronic files containing this memorandum; the proposed

ordinance, and its digest. Please contact me if you need any additional information regarding
these materials.

Cc: Victor Young, Clerk of the Budget and Finance Committee

Voice (415) 5544375 | 1 Dr. Cadton B. Goodlett Place, Room 48 '  TTY (415) 554-4386
Fax (415) 554-7344 San Frandisco, %1% 941024634 www.sfelections.org



City and County of San Francisco
Office of Confract Administration
Purchasing Division

Third Amendment

THIS AMENDMENT (this “Amendment™) is made as of May 17, 2013, in San
Franciseo, California, by and between Dominion Voting Systems Corporation (“Contractor’),
and the City and County of San Francisco, a municipal corporation (“City”), acting by and
through its Dlrector of the Office of Contract Administration.’ .

'~ RECITALS - '

WHEREAS City and Contractor have entered into the Agreement (as deﬁned below)
and
W'HEREAS-, City and Confractor desire to'modify the Agreement on the terms and conditions set
forth herein to extend the performance period and payment schedule, increase the contract
amount, and update standard contractual clauses;

NOW, TI-IEREFORE Contractor and the C1ty agree as follows
‘1. Deﬁnitions. The following definitions shall apply to this Amendment:

a. Agreement. The term “Agreement” shall mean the Agreement dated Déecember 1 1
2007 between Sequoia Voting Systems Inc., and City, as amended by the:

" First amendment, ' dated January 18, 2008, and
Second amendme’nt,' _ dated December 11, 2011.

b. Other Terms. Terms used and not defined in this Amendment shall have the
meanings a531gned to such terms in the Agreement.

2.  Modifications to the Agreement. The Agreement is hereby modified as follows:
a.  Section3. Secti.on 3, entitled “Term of the Agreement,” currently reads as follows:.

“The term of this Agreement shall be six (6) years, ﬁ'om December 11, 2007 to December
11,2013.

Such section is hereby amended in its entirety to read as follows:

The term of this Agreement shall be nine (9) years, from December 11, 2007 to
" December 10, 2016.

[ P-550 (7-11) - ] Tofi2 ' 1 May 17,2013j" ‘
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b. Sectlon 18(4). Sectmn 10(A), e‘ttttled “Fixed Pnce ? of the Agreement currently
reads as follows:

In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set Torth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). Inno
event shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand
‘and Thirty Three and 25/100-Dollars ($16,045,033.25). - Compensation shall be due and
payable within thirty days of the date of Contractor’s-invoice. All payments from City to
Contractor shall be made via wire transfer in accordance with written wire instructions -
provided by the Contractor. -

Such section is hereby amended in its entirety to read as follows:

" In consideration for the services rendered under this Agreement and for the rights in the -
Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). Inno
event shall the amount of this Agreement exceed Eighteen Million Three Hundred Nine

~ Thousand Eight Hundred Thirty Three and 25/100 Dollars ($18,309,833.25). "
CQmpensatlon shall be due and payable within thirty days of the date of Contractor’s
invoice. All payments from City to Contractor shall be made via wire transfer in
accordance with written wire instructions pro‘vided by the Contractor.

c.  Section 24- l(a)(lv) Section 24—1(3)(1\/) of the Agreement, under “Surety Bonds ?
currently reads as follows: ,

- During the period of January 1, 2011 to January 1, 2014, the sum of Five Hundred
Thousand and 00/100($500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2014.

Such section is hereby amended in its entirety to read as follows:

During the period of Januafy 1,2014 to Ianuaty -1, 2017, the sum of Five Hundred
Thousand and 00/100 ($500,000.00) dollars, which Bond shall be surrendered to
Contractor by City upon the expiration date of January 1, 2017-.

d. Appendix F. Appendix P of the Agreement, "Payment Schedule (Second
Amendment)," 1s hereby amended to add a section entitled “Summary Payment Schedule 2014-
2016,” attached hereto and fully incorporated herein, to reflect the extended performance
agreement and associated payment schedule. ‘This amended paymient schedule shall be known as
“Payment Schedule (Third Amendment).”

-FP-sso'(ml)l ‘ | - _ .2of12 | . May 17, 2013 |
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2e. Insurance. Section 23 is hereby replaced in its entirety to read as follows:
23. Insurance

. a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the
. full term of the Agreement, insurance in.the following amounts and coverages:

(1) Workers’ Compensa’ﬂon in statutory amounts, with Employers’
Llablhty Limits not less than $1,000,000 each accident, injury, or illness; and -

(2) Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, propex‘cy damage, con‘rracmal
hablhiy, personal injury, products and completed operauons .

_ 3) Commercial Automobile Liability Insurance with lmuts not less
than $1,000,000 each occurrence. Combined Single Limit for Bodily Injury and Property
- Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

b.  Commercial General Liability and Commerc1al Automoblle Liability
Insurance policies must be endorsed to provide:

(1) Name as Additional Insured the City and County of San Francisco,
its Officers, Agents and Employees.

@ That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whom claim 1 is
made or suit is brought.

. c. Regarding Workers’ Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of the
payment of any loss. Contractor agrees to obtain any endorsement that may be necessary
to effect this waiver of subrogation. The Workers’ Compensation policy shall be endorsed
with a waiver of subrogation in favor of the City for all werk performed by the Contractor,
its employees, agents and subcontractors. - '

d.  All policies shall provide thirty days’ advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason. Notices
shall be sent to the City address in the “Notices to the Parties” section.

e.  Should any of the required insurance be prov1dcd under a claims-made
form, Contractor shall maimtain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
'Agreement, to the effect that, should occurrences during the contract term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

[P-550 (7-11) - ~ 3oflz _ May 17, 2013 | -
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f.  Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims
investigation or legal defense costs be included in such general annual aggregate limit, such
general annual aggregate limit shall be doublethe occurrence or claims limits speclﬁed
above.

g.  Should any required insurance lapse during the term of this Agreement,
requests for payments originating after-sueh lapse shall not be processed-until the City -
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole option,
terminate this AgTeement effective on the date of such lapse of insurance.-

h. Before oommencmg any operations under this A greement; Contractor
shall furnish to. City certificates of insurance and additional insured policy endorsements
‘with insurers with ratings cornparable to A-, VIII or higher, that are authorized to do
business in the State of California, and that are satisfactory to City, in form evidencing all
coverages set forth above. Failure to maintain msurance shal 1 constitute a material breach
of this Agreement.

i Approval of the insurance by Clty shaII not reheve or decrease the liability
of Contractor hereunder.

j If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ensure that the subcontractor shall provide all necessary insurance and
shall name the City and County of San Francisco, its officers, agents and employees and
the Contractor listed as additional insureds. _ e

k. Any of the terms of conditions of this Section 15 may be Waived by the
waiver is fully incorporated herein. The waiver shall waive only the reéﬁt;r_rlents that are
expressly identified and waived, and under such terms and cond1t10ns as stated in the

walver.

- 2f. First Source Hiring Program. Section'45 is hereby replaced in its entirety to read
as follows: Lo

45. First Source Hiring Program

a.  Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein.
Contractor shall comply fully with, and be bound by, all of the provisions that apply to this
Agreement under such Chapter, including but'not limited to the remedies provided therein. -
Capltahzed terms used in this Section and not defined in this Agreement shall have the
mezanings assigned to such terms in Chapter 83.-

[ P-550 (7-11) ' 40of 12 | May 17, 2013 |
' 56 '




b.  First Source Hiring Agreement. As an essential term of, and consideration
for, any contract or property contract with the City, not exempted by the FSHA, the _
Contractor shall enter into a first source hiring agreement ("agreement™) with the City, on

_or before the effective date of the contract or property contract. Contractors shall also enter
into an agreement with the City for any other work that it performs in the City. Such .
agreement shalI

(1) ‘Set appropriate hiring and reterition goals for enfry level positionis. The
employer shall agree to achieve these hiring and retention goals, or, if unable to achieve
these goals, 1o establish good faith efforts as to its attempts to do so, as set forth in the

-agreement. The agreement shall take into consideration the employer's participation in
existing job training, referral and/or brokerage programs. Within the discretion of the
FSHA, subject to appropriate modifications, participation in such programs maybe certified
as meeting the requirements of this Chapter. Failure either to achieve the specified goal, or
to establish good faith efforts will constitute noncompliance and will subject the employer
to the provisions of Section 83.10 of this Chapter. ' i

(2) Set first source interviewing, recruitment and hiring requirements, which
_ will provide the San Francisco Workforce Development System with the first opportunity
to provide qualified. economically disadvantaged individuals for consideration for
employment for entry level positions. Employers shall consider all applications of qualified
" economically disadvantaged individuals referred by the System for employment; provided
however, if the employer utilizes nondiscriminatory screening criteria, the employer shall
have the sole discretion to interview and/or hire individuals referred or certified by the San
Francisco Workforee Development System as being qualified economically disadvantaged
individuals. The duration of the first source interviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During
that period, the employer may publicize the entry level positions in accordance with the
agreement. A need for urgent or temporary hires must be evaluated, and appropnate
‘provisions for such a sjtuation must be made in the agreement. -

(3) Set appropriate _requirements for providing notification of available entry

" lével positions to the San Francisco Workforce Development System so that the System
may train and refer an adequate pool of qualified economically disadvantaged individuals
to participating employers. Notification should include such information as employment
needs by occupational title, skills, and/or experience required, the hours required, wage
scale and duration of employmenf, identification of entry level and training positions,

“identification of English language proficiency requirements, or absence thereof, and the -
projected schedule and procedures for hiring for each occupation. Employers should
provide both long-term job need projections and notice before initiating the interviewing
and hiring process. These notification requirements will take into consideration any need to
protect the employer's proprietary information.

(4) Set.appropriate record keeping and monitoring requirements. The First
Source Hiring Administration shall develop easy-to-use forms and record keeping
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requirements for documenting compliance with the agreement. To the greatest extent
possible, these requirements shall utilize the employer's existing record keeping systems,
be nonduplicative, and faclhtate a coordinated flow of information and referrals ‘

(5) Establish guidelinies for employer good faith efforts to comply with the
first source hiring requirements of this Chapter. The FSHA will work with City
departments to develop employer good faith effort requirements appropriate to the types of
contracts and property contracts handled by each department. Employers shall appoint a
liaison for dealing with the developiitentand implementation of the employers-agreement. - -
In the event that the FSHA finds that the employer under a City contract or property
contract has taken actions primarily for the purpose of circumventing the requirements of
this Chapter, that employer shall be sub_}eot to the sanctrons set forth in Section 83.10 of
this Chapter. T e —

(6)  Set the term of the requirements. -

(7)  Set appropriate enforcement and sanctioning standards consistent with this
Chapter. . ' :

. (8) Set forth the City's obligations to develop training programs, job. applicant
referrals, technical assistance, and mformahon systems that assist the employer in
complying with this Chapter.

(9) Require the developer to include notice of the requirements of this -

Chapter in leases,
subleases, and other occupancy contracts.

c. 'Hiring Decisions. Contractor shall make-the final determination of whether an
Econormnically Dlsadvantaged Individual referred by the Systemn is "qualified" for the
position. _ Cemee e Lo

d. 'Excepﬁous Upon application by Employer, the First Source Hiring ,
" Administration may grant an exception to any or a]l of the requirements-of Chapter 83 in
any situation where it concludes that compliance with this Chapter Would cause ecONOIMic

- hardshrp
e. Liguidated Damages. Contractor agrees:
(1) To beliable to the City for liquidate& damages as provided in this section;

(2) To bé subject to the procedures governing enforcement of breaches of
contracts based on violations of contract provisions required by this Chapter as set forth in
this section;

(3) That the contractor's commitment to comply with this Chapter is a_ |
material element of the City's consideration for this contract; that the failure of the
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contractor to comply with the contract provisions required by this Chapter will cause harm
to the City and the public which is significant and substantial but extremely difficult to

. quantity; that the harm to the City includes not only the financial cost of funding public
assistance programs but also the insidious but impossible to quantify harm that this
cominunity and its families suffer as a result of unemployment; and that the assessment of
liquidated damages of up to $5,000 for every notice of a new hire for an entry level
position improperly withheld by the contractor from the first source hiring process, as
determined by the FSHA during its first investigation of a contractor, does not exceed a fair
estimate of the financial and other damages that the City suffers as a result of the
contractor's failure to comply with its first source referral contractual obligations. .

4) .. .That the contmued fa1lure by a contractor to comply W1th its first source
referral contractual obligations will cause further significant and substantial harm to the
City and the public, and that a second assessment of liquidated damages of up to $10,000
for each entry level position lmproperly withheld from-the FSHA, from the time of the
conclusion of the first investigation forward, does not exceed the financial and other -
damages that the City suffers as a result of the contractor's contmued failure to comply with
its first source referral contractual obhga‘uons e -

(5) That in addition to the cost of mvestlgatmg alleged violations under this
. Section, the computa’aon of liquidated damages fot- purposes of this section is based on the
following data: - ,

A.  The average length of stay on public assistance in San Francisco's
County Adult Assistance Program is approximately 41 months at an average monthly grant
of $348 per onth, totahng approximately $14,379; and

“B. In2004, the retentlon rate of adults placed in employment pro grams
funded under the Workforce Investrent Act for at'least the first six months of employment -
was 84.4%. Since qualified individuals under the First Source program face far fewer
barriers to employment than their counterparts in programs funded by the Workforce

Investment Act, it is reasonable to conclude that the average length of employment for an
individual whom the First Source Program refers to an employer and who is hired in an
entry level position is at least one year; therefore, liquidated damages that total $5,000 for

. first violations and $10,000 for subsequent violations as determined by FSHA constitute a
fair, reasonable, and conservative attempt to quantify the harm caused to the City by the
failure of a contractor to comply with its first source referral contractual obligations.

(6) . That the failure of contractors to'comply with this Chapter, except
- property contractors, may be subject to the debarment and monetary pénalties set forth in.
Sections 6.80 et seq. of the San Francisco Administrative Code, as well as any other
remedies available under the contract or at law. :

Violation of the requu-ements of Chapter &3 is subJect to an assessment of
' hqmdated damages in the amount of $5,000 for every new hire for an Entry Level Position
improperly withheld from the first source hiring process. The assessment of liquidated
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damages and the evaluation of any defenses or mitigating factors shall be made by the
FSHA.

f.  Subcontracts. Any subcontract entered into :by Contractor shall require the
subcontractor to comply with the requirements of Chapter 83 and shall contain contractual
obligations substantially the same as those set forth in this Section.

2g.. Lxmzta’aons on Contnbutlons Sectlon 44 is hereby replaced in its entirety as

. follows: et e e o

-44. Limitations on Contributiens. Through execution of this Agreement, Contractor
acknowledges that it is familiar with.section 1.126 of the City's Campaign and
Governmental Conduct Code, which prohibits any person who contracts with the City for
the rendition of personal services, for the furnishing of any material; supplies or equipmerit,

.for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the
contract must be approved by the individual, a board on which that individual serves,ora -
board on which an appointee of that individual serves, (2) a candidate for the office held by
such individual, or (3) a committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of

- negotiations for such contract or six months after the date the contract is approved.
Contractor acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year
have a total anticipated or actual value of $50,000 or more. Contractor further
acknowledges that the prohibition on contributions applies to each prospective party to the
contract; each member of Contractor's board of directors; Contractor's chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an

_ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Comntractor must inform each-of the persons

-described in the preceding sentence of the prohibitions contained in Section 1.126.
Contractor further agrees to provide to City the names of each person, entity or committee
described above.
2e. Cooperative Draftmg Section 60 is hereby added to the Agreement, as follows:

60. Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreemennt.
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2f. Requu‘mg Minimum Cempensation for Covered Employees Section 42 is hereby
replaced in its entlrety to read as follows:

42. Requiring Miﬁimum Compensation for Covered Employees

a.  Contractor agrees to comply fully with and be bound by all of the provisions of
the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P. (Chapter 12P); including the remedies provided, and
implementing guidelines and'rules. The provisions of Chapter 12P are incorporated herein
by reference and made a part of this Agreement as though fully set forth. The text of the
MCO is available on the web at www.sfgov.org/olse/mco. A partial listing of some of

_ Contractor's obligations under the MCO is set forth in this Section. Contractor is required
to comply with all the. prov151ons of the MCOy urespectlve of the listing of obhgatlons in
this Section.

b.  The MCO requires Contractor to pay Contractor's employees a minimum hourly
gross compensation wage rate and to provide minimum compensated and uncompensated
time off. The minimum wage rate may change from year to year and Contractor is
obligated to keep informed of the then-current requirements. Any subcontract entered into
by Contractor shall require the subcontractor to comply with the requirements of the MCO .
and shall contain contractual obligations substantially the same as those set forth in this
Section. It is Contractor’s obligation to ensure that any subcontractors of any tier under
this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Contractor.

c. Conu'actor shall not take adverse action or otherwise discriminate 'against an
employee or other person. for the exercise or attempted exercise of rights under the- MCO.
Such actions, if taken within 90 days of the exercise.or attempted exercise of such nghts
will be rebuttably presumed to be retaliation prohlblted by the MCO

d. Contractor shall maintain employee and payroll records as required by the
MCO. If Contractor fails to do so, it.shall be presumed that the Contractor paid no more
than the minimum wage required. under State law.

e.  The City is authorizéd to inspect Contractor’s job sites and conduct mterv1ews
with employees and conduct audlts of Contractor

f.  Contractor's commitment tQ provide the Minimum Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shall
determine whether such a breach has occurred. - The City and the public will suffer actual
damage that will be impractical or extremely difficult to determine if the Contractor fails to

-comply with these requirements. Contractor agrees that the sums set forth in Section
12P.6.1 of the MCO as liquidated damages are not a penalty, but are reasonable estimates
of the loss that the City and the public will incur for Contractor's noncompliance. The -
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procedures governing the assessment of liquidated damages shall be those set forth in
Section 12P.6.2 of Chapter 12P.

. g.  Contractor understands and agrees that if it fails to comply with the |
requlrements of the MCQO, the City shall have the right to pursue any rights or remedies
available under Chapter 12P (including liquidated damages), under the terms of the
contract, and under applicable law. If, within 30 days after receiving written notice of a

- breach of this Agreement for violating the MCO, Contractor fails to cure such breach or, if
such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence efforts to cure within such period, or thereafter fails diligently to'pursue such
cure to completion, the City shall have the right to pursue any rights or remedies available .
under applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of

these remedies shall be exercisable individually or in combmatzon with'any other rights or

*emedles available to the City. »

h. Contractor represents and warrants that it is not an entity that was set up, or is

" being used, for the purpose of evading the intent of the MCO. -
i.  If Contractor is exempt from the MCO when this Agreement is executed

because the cumulative amount of agreements with this department for the fiscal year is
less than $25,000, but Contractor later enters into an agreement or agreements that cause
contractor to exceed that amount in a fiscal year, Contractor shall thereafter be required to
comply with the MCO under this Agreement. This obligation arises on the effective date
of the agreemnent that causes the cumulative amount of agreements between the Contractor -
and this department to exceed $25,000 in the fiscal year.

2g. Protection of Private Informaﬁon Section 54 is hereby replaced in its entirety, as’
follows:

54.  Protection of Private Information. contractor has read and agrees to the terms set
forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private
Information,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M,
“Protection of Private Information,” which are incorporated herein as if fully set forth.
Contractor agrees that any failure of Contactor to comply with the requirements of Section
12M.2 of this Chapter shall be a material breach of the Confract. In such an event, in
addition to any other remedies available to it under equity or law, the City may terminate
the Contract, bring a false claim action against the Contractor pursuant to. Chapter 6 or
Chapter 21 of the Administrative Code, or debar the Contractor.

2h. Food Service Waste Reduction Requirements. Section 61 is hereby added to the
Agreement, as follows:

- Food Service. Waste Reduction Req.uirements. Contractor agrees to comply fully with
and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as
set forth in San Francisco Environment Code Chapter 16, including the remedies provided,
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and implementing guidelines and rules. The provisions of Chapter 16 are incorporated
herein by reference and made a part of this Agreement as thoiigh fully set forth. This
provision is a material term of this Agreement.. By entering.into this Agreement, - -
Contractor agrees that if it breaches this provision, City will suffer actual damages. that will
be impractical or extremely difficult to determine; further, Contractor agrees that the sum =~
of one hundred dollars ($100) liquidated damages for the first breach, two hundred dollars
($200) liquidated damages for the second breach in the same year, and five hundred dollars
($500) liquidated damages for subsequent breaches in the same year is reasonable estimate
of the damage that City will incur based on the violation; established in light of the
circumstances existing at the time this Agreement was made. Such amount shall not be
considered a penalty, but rather agreed monetary damages sustained by Clty because of ~
Contractor’s failure to comply with this prov1s1on —n e .

3. Effectxve Date. Each of the mod1ﬁcat10ns set forth in Section 2 shaﬂ be.effective on and -
after the date of thls Amendment. . .

4. Legal Effect. Except as expressly modified by this Amendment, all of the terms and _
condltlons of the Agreement shall remain unchanged and in full force and effect.
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IN WITNESS WHEREOF Contractor and Clty have executed ﬂus Amendment as of the date

first referenced above.

CITY

Recommende

Iz

’ /l

CONTRACTOR

Dominion Voting Systems, Inc.

IOk Atz - A |
Direc :

DepartmentofElections

Approved as to Form:

Dennis J. Herrera
City Attorney

\\\¥a ' ..,._.___._
Johe Po ‘o.s“\\ .

- CEO

City vendor number: 83370—--

Mallides*Dash vq S, whfe

Deputy City Attorney

' Approvac-i— _

Jaci Fong
Director of the Office of Contract
Administration, and Purchaser
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Summary Payment Schedule 2014-2016

rSumm::n'y
2 Payment
¥ Schiedule

2014 - Total .

2015

Election

Services | 994,800.00 | 497,400.00 | 994,800.00 | 2,487,000.00
Maintenance .
and License

Fees 386,300. OO 386,300.00-| 386,300. OO 1, 158 900.00

1331100L 883,700 | 1,3811007226480000 . ; I

***Election Seivice, License Fees, and Mamtenance Fees for 2014 through 2016 are based

~ on per election service charges detailed in Appendix C-1 Election Services and C-2. If the
City conducts additional elections during these years in addition to the number of elections
included in that year’s aggregate total, additional charges shall apply. The following =
elections are included the pricing shown above

2014 — Consolidated Statewide Primary Election -

2014 — Consolidated General Election

2015 — General Municipal Election

2016 — Consolidated Statewide Primary Election

2016 — Consolidated General Election -

Flection Services are payable based on completion of tasks deﬁned in the “Electlon Semces
Payables” table in this Appendzx F. -

Payment Schedule (Third Amen'dmentj
San Francisco Purchase Agreement Third Amendment, May 17,2013
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CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF CONTRACT ADMINISTRATION -
PURCHASING DIVISION '

- SECOND AMENDMENT

THIS AMENDMENT (this “Amendment”) is made as of f l—H day of MMBGIZ 2011
(the “Effective Date”™), in San Francisco, California, by and between Dominion Voting Systems,
Inc.(*Contractor” or “Domtmon”), and the City and County of San Francisco, a municipal -
‘corporation ( ‘City™), actmg by and through its Dir ector of the Office of Contract Administration,

RECITALS

- WHEREAS, CJty and Sequ01a Yoting Systems Inc. ("Sequoia™ entered into an
agneement dated Decembe1 11, 2007 between Sequom and City (the "Agreement"); and -

WHEREAS, City and Sequoia entered into the Elrst Amendment to the Agreement on
January 18, 2008; and

WHEREAS Dominion acqurred substantially all of the assets of Sequoia on June 4,
2010, and Sequoia-assighed and Dominion assumed all of Sequoia's right, title and interest in and_
to the Agreement and all of Sequoia’s duties and obhgatlons thereunder, and the City consented .
to this assignment and assumption; and , o

WHEREAS City and Contractor desue fo modify the Agreement on the terms and
condxtmns set forth herem

NOW THEREFORE Contractor and the City agree as follows: -
. . Modxficgtmns o the Agreement. The Agbeement is hereby modified as follows:

a. - Section3. Section 3,entitled “Term of the Agreement,” is hereby amended in ifs entirety
to read as follows: “The term of this Agleement shall be six (6) years, from December 11, 2007
to December 11, 2013.7

'b. . Section 10(A). Section 10(A), entitled “Fixed Price,” is hereby amended in its entirety to
read as follows: “In-consideration for the services rendered under this Agreement and for the
rights in_the Hardware and System Software granted hereunder, the City shall pay to Contractor
the amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule
attached hereto and fully incorporated herein as Appendix F (Payment Schedule). In no event
shall the amount of this Agreement exceed Sixteen Million Forty Five Thousand and Thirty
Three and 25/100 Dollars ($16,045,033 25).. Compensation shall be due and payable within
thirty days of the date of Contractor’s invoice. All payments from City to Contractor shall be
made via wire transfer in accordance with written wire instructions promded by the Contractor,”

e.”  Section 24- I(a)(rv) Section 24- l(a)(rv) unde1 “Surety Bonds,” is hereby amended nits
entirety to read as follows: “During the period of January 1, 2011 to January 1, 2014, the sum of

- Five Hundred Thousand and 00/100 ($500 000.00) dollars, whmh Bond shall be surrendered fo
Contractor by City upon the expiration date of January 1, 2014.

eAdocuments and setingsieatherine, hig@s. dommmnvotmg\local
settmgs\tempomary internet ﬁles\contentoutlook\o3 im251b\2011 09 21 two year second :

amendment ﬁnal docx
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d.. Appendix F. Appendix F, entitled "Payment Schedule (First Amendment)," is hereby
amended to add a section entitled “*Summary Payment Schedule 2012-2013,” attached hereto and
fully incorporated herein,to reflect the City's exercise of its options to extend the term of the
" Agreement through December 11, 2013, This amcnded payment schedule shall be known as

“Payment Schedule (Second Amendent) ?

2. Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain unchanged and in full force and effect,

IN WITNESS WHER_,OF ‘Contr: ac:tor and City have executed this Amendmeﬁt as of the
date first referenced above.

CITY

R gd;}lﬁ( /(/ ‘
\ ;{Af : /L‘V\ ( . Deminion Veting Systems, Ine,
. & y

CONTRACTOR

fFnature City Vendor Number:83370

Tobn Amt— — By @ :b
Director of Elections _ Szgna\ui\\ \

| Tohn Poulos, President and CEO

Approved to Form:

DENNIS J, HERRERA
City Attorney

oy AL e

Molﬁ% Lee, Deputy City Attorney

Approved:

Naomi Kelly .
Directoyof Office of Contractor Administration

Purchase

e\documents and seifings\catherine, hzggs domzmonvotmg\local
setﬁngs\tamporay internet ﬁies\content outlook\o3jm251b\2011 09 21 two year second
zmendment_final.docx

- 68




Addition to Appendix F Payment Schedule
San Francisco Purchase Agreement Second Amendment
___ _dayof 2011

. Summary Paymenf Schedule 2012-2013

Summary

R Payment .
Schedule 2912 2013 - - Toial

Election _
Services | 994,800.00 | 497,400.00 | 1,492,200,00
Maintenance T

‘and License .
Fees 386,300.00 | 386,300.00 1 772,600.00

EESEEE 135000 553,700 ] 2,264,800.00

***Election Servxce, License Fees, and Maintenance Fees for 2012 and 2013 are based on per
election service charges detailed in Appendw C-1'Rlection Services and C-2If the City conducts - -
additional elections daring these years in addition to the number of elections inciuded in that year’s.
. aggy egate total, addifional charges shall apply, The following elecﬁons are included the pricing
shown above:
2012 - Consolidated Statewide Primary Elcctmn
2912 - Consolidated General Election
2013 — General Municipal Election .
Election Services are payable based on completion of tasks deﬁned in the “Election Services

Payables” table in this Appendix F,

cAdocuments and setfings\catherine. higgs dominionvoting\local
settingsttemporary internet files\content. cutlook\o3jm25 1b\201 1 09 21 two year second
amendment final docx
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| CEY AND COUNTY.OF SAN FRANCISCO
"+ OFFICE GF CONTRACT ADMINISTRATION .
) FUKCEE%SNG DTVIEION o

s e MTEE@{E}E@?

\

E - THIR . {&xis “Amen&ms}}t"} s made as Gf Iaﬁuary 18 .éﬁ@% {the
‘qu:Gcthfﬁ Da‘ser’l in Q&n Francisca, California, by end Between Sequola Vofing Systm, Ina

(“Comater" “Sequoia’), a&éﬁ&e City and ch:mty of Sen Francisco, & mumeips] corporatian - |

4 Cztgf”} actingby and ’chm&gh i) B’ESG‘:OI af the Oﬁo& of Contrast Aﬁmms&ﬁﬁem :

WHEREAS ey aué Csﬁ?faﬂtar have &Etel‘ed mi-:o - agzeema&t dated Dsc:ezabar 11,
2@@7 hﬁtﬁfe@ﬁ C@zrtrac:tcxr fmd City (e "Agrcament“), ,

T W C;ty dad Centzacter desire to modzf}r the Agrmazzf -on the termss and.
canézﬁemsetﬁsfﬁam o - .

. N@W TEEREFGEE, Ceifrator and the City agres as mﬂm

P S Iﬁﬁzﬁﬁ&&‘&&&s o éh& Agree:me&é. The Agrccmmt is he:rﬁby m@ézﬂed as ‘-“oﬂows

‘Eﬁ, Paymfm?s
A,  Fized Briee. In consideration for the services re&dared u&ée; ﬂlis '

thgmﬁmant and for the. tights in. thé Herdwere and System Softwars granted Bercunder,
the Cily chall pay to Contractor the amount set forth m Appéndix C (Deliverables). in

. acenrdance with the Payment Schedule attached heseto end filly incorporated herein as
- Appendix F Peyment Schedule). In o event shall the amount of this A greement ekocsd
| Thtesw Mﬂb@ﬁ Seven Hpadred and Bighty Thonsand T'we Hiindred and Thirty Three -

&aé 25:’1% Dioltars (¥13,780233.25; Compensation shall -Be due and paysbie within,
v dEys of the. daté of Contracior’s inveics, AH payments | from C}ty ic) Cantr&af@r ‘
séxaﬁ be made vid- wire frapsitr in ac::ordame with written wire instructions- p_' dded ’éxy

" the Caﬂtracﬁeer

). App&ﬁdmes to the Agraement The Appeudxces b the Agmam@ut are
m@éiﬁaéas follows: -
ay. Appenézx €. Appendix C, entitled “Dehvarables,
" pifached heseto and fully ﬁscorparateé herein, is hereby
smeméeef in ity enfirety as Appendix C, -eniitied
©"Dafiverables (First -Amendment)” sttached herc’:o and
falfy inctiporaied herein to reflect the City's paymént to
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Cily and Comnty of San Francisco
Office of Contract Administration
; ' * Purchasing Division
City Hall, Room 430
1 Dr. Carlton B. Goodlett Place
San Francisco, Cahfurzﬂa 94162—4685

' Agreement Between
‘The City and County of San Fl‘anciscu
and

Sequoia Voting Systerts, Inc.

: This agreement (the A,greammt’ "} is entered fmto this 114k day of Decernber 2007 in the City
and County of Sam Franciaco, State of Californiz, by and betwesn:. Sequoia Voting Systems, Inc.,.7677
Oakport Strest, Ste 800, Oakland, Califorinia 94621, hereinfrer referred to 28 “Contractor,” and the City
and County of San Franciscs, a mumicipal corporation, hereinafter referred to as “City;” acting by and
through its Director of the Office of Contract Administration, hersinafter reforred 1o as “Purchasmg g

Recxfnls

_ WHERBAS a Requoest for Proposal {"RFP") was issued on March 31, 2005, and City sclcctcd Coutmctor
* as the highest qualified scorer porsuant io the RFP, The RFP is hereby mcorporated herein by referenics,
subject to the terms of this Agrecment;

WHEREAS, the Depariment of Elections (the "Department”) wishes Coniractor o provide i City the
Systemn described in this Agteement; and, .

‘WHEREAS, Coniractar represents and warrants that itwill pmwde the services required in accord.mca ‘
with this Agre¢ment; and, _

 WHEREAS, approval for said Agreement was obiained from le Service Conmmission by Rcsolunon
No. 4063—05/06 da.tad Deccmbcr 19, 2005; - _ .

Now, 'I'HBRBFORE the paIb:es apree as follows:
Y PR Deﬂmimns

‘Where aoy word or phrase dcﬁned below, or 2 pronoun nsed in place 'thereof, is uscd m a.uy part
of this Agrecmcm, it shall have the meanitig herein set forth. .

Accqp’tzncc . ‘Written notice fwm the Daparim_ent {o Contractor, stafing the Systsm Software,
Hardware, and/or System bave satisfactorily completed the Acceptance Tests or
failure of the City to t:mely delrver a Defect Nofce pursuan’s to Section 6 of this

Agreement.

Acceptance Tests The procedures and petforrmance standards which each unit of Hardware and s
associated System Software are required fo perform s set forth i Secfion 6
below and Appendix A (Accepiance Test Plan and Acceptamc C‘ntcna} and
Appendix B (Implcmentahon Plan), .

City/County San Francisco Purchase Agroement 12/5/07 i
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Agreement

Ashorization

Critical Miflestone-

- Defect Notice

Deliverables

Documentation -

Fror, Defcct '
ar

Malfunction

. ‘This docurnent snd all of the accompanying appendices, schedules and exhibits,

together with any future written aind execnted amendments.

Esthera Term Purchase Agrecmzmi, Contract Order, or Puchase Order of the

City, propezly executed by the Departoent and Purchasing, and cettified by the
Controlier for the specific fimding of tids Agreement or any modification thereof:

Those milestones denominated as Critical Milestories in Apperidix B-1

The written notioe from City to Confractor notifyirig Contractor that the -’
Hardware ot System Software has not passed the Acceptance Test.

3

Those items of Hardware and System Software described and {temized in

- Appendix C {Deliverables) which iterns Contractor cormmits fo provide fo City
.ot the dates spacLﬁcd in Appendix B (Implsmentaﬁan Plan)

Those mgterials to be provided by Contractor uhder the terms of Appcndu; G
{Suppart and Mairtessines Services), together with the following materials:

AV C Edge Polltworker Booklets

AVC Edge Maintenance Matuz]
AVC Edge Operations Manua}
AVC Edge Acceptance Testing Guids

. AVC Bdge Pre-LAT Guide

AVC Bdge Traimer Guides
Note: AYVC Edge here includes Voter Vcnﬁcauon metcr

Optech Insight Pcllwc:ksr Guide

Optech Insight Maintenance Mannal
Optech Insight Opetations Maruel
Optech Insight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

- Optech Tnsight Trainer Guides

400-C Op'tlcal Scan Maintenance Manual

_ 400-C Optical Scan Opérations Manual

400-C Opticsl Scan Acceptance Testing Guide
400-C Optical Stan Pre-LAT Guide

_400-C Optical Scen Trainer Guides

Card Activator/HA AT Maintenance Mamal
Card Activator/HAAT Operations Manual

Pailure of the System Sof!:warc or Hardware to ope:ate in aceordance with the

‘Documentation furnished by Confractor for the System Software or Hardware, or

& failure of the System Softwere or Hardware to comply, with respect fo the
RCV Design Spcci_ﬁcaﬁons elements of the Systern, with RCV Design
Spectfications, excluding In both eases failutes to comply whmh do not
materially iropair operation of the Systcm. )

CitylCounty San Frantiseo Purchase Agreernent 120507 2
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Hardweare

Implementation
Plan

Oﬁacn Source Code

Performanece
_ Specifications

RCV Design
Specifications

Subsequent

Release

Support and
Maintenancs
_ Sesvices |

" System Sciiware
Sourte Code

System

ffpgrade

IWark

Each and all of the equipment and any other items desxgnated as "Hardware" in
Appendix C (Deliverables).

The schcdula for Contractar’s oompleﬁon of all phases of Work, and the Criticat
Milestones associated with such r;omp'{etou, 23 spe.czﬁed in Appendix B
(foaplementation Plan)

R

Softwate which is provided 0 the public in both sowrce code and binary

, (executable) form under a Hoense that permits one or mote of the following:

v:cwmg, usmg , modifying, dwtn'buhng or dzsplaymg the software.
Thewrf’cten dwcnphon of the City’s reqmre:mmts prepa:cd bythe Crty and

. attached heteto as Appendix D (Performance Specifications).- Such description

shall form the basis for the RCV Desiga Specifications as defined herein.

" . Thewritten RCY Design Spedﬁcaﬁoﬁs. fobe preg.aare& by Contractor o -

troglement the Performance Specifications with respect fo the Ranked Choice
Voting elements of the Hardware and Sofiware System.

A new release of the System Software for use in 2 particular operating
entvironment, which supersedes the existing System Soﬁwara

The System Software and Hardwam suphort and maintenance services,
which Contractor is obligaied 1o provide pursuant fo this Agreament,

Oxte or mote items of the System Software identified in Appendix C
(Deliverables) and any Upgrades to the System Sofiwars to the extent ipstalled
and used in the System, in object code form, and any related Documentation,

The text of the System Softwaze that is written in Iangusge thiat may be read 2ud
understood by tnemans #itd is compilable by software {0 be understood and used

bya computer.
The integrated system consisting of all System Software and Hardware 1o be

. provided by Coniractor under Appendix C {(Deliverables) to this Agreement, the

combination of which shall satisfy, with respeet to the ranked chmcc voling
elements of the System, the RCV Desxgn Specifications. .

A chal_lgc to the System Software (excluding a Subsequent Release) of Firmware
which is (1) for the purpose of enhancing the performance of, or comecting .
Errors, Defects or Malfimetions in, the System Software or Fimmware, or ) |

generslly provi&ed by Contractor fo Cont'actofs sofiware maintenance
costomers.

The providing by Contractor of the Systcm and services reqmred tobe pnmded
by Contrastor under this Agreement.

Whenever the words “as directed”™, “as required®, “as permitied”; or words of like ¢ffect are nsed, it shall

be understood 25 the direction, requirement, or permission of the Department. The word "inchide” shalf be -

City/County Sen Francisco Purchase Agreerient 12507 3
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Agreement

Authorization .

Critical Mﬂestonﬁ .

Defect Notice )

Deliverables

Documentation

Error, Defeot
or .

Malfunetion

. This docurnent snd &l of the accompanying apéendiocS, sthedules and exhibits,

together with any future written aind execuied amendments.

EitHer 2 Term Purchase Agreement, Contract Order, or Purchase Order of the
City, properly executed by the Department and Purchasing, and certified by the
Controller for the specific fanding of this Agresment or sny modification thereot,
Those milestones denominated as Critical Milestories it Apperidix B-1

The writien notice fro.m City to Contractor notifyirig Contractor that the
Hardwate or System Software has nof passed the Aceeptance Test.

Those itemns of Hardware aud System Sofiware desoribed and iteraized in

- Appendiz C {Deliverables) which iterns Conteactor cormuniis to provide to City

-on the dates specified in Appendix B (Implementation Plan).

Those materials to be provided by Contractor under the terms of Appcudn: G
{Support and Maintenance Services), logether with the following materials:

AVC Edge Pollworker Booklefs

AYC Edge Maintenance Mannal
AVC Edge Operations Matual

. AVCEdge Acceptance Testing Guids
- AVC Edge Pre-LAT Guide

AVC Edge Trainer Guides
N ote AVC Edge here includes Voter Vcrmcatlon Pnﬂter

Optech Insight Pollworkar Gu}de

Optech Insight Maintenance Manual -
Optech Insight Operations Manual

Optech Tasight Aceeptance Testing Guide
Optech Insight Pre-LAT Guide

Optech Insight Trainer Guides

400-C Optical Scan Maintenance Manual

. 400-C Optical Scan Opérations Manusal

400-C Optical Scan Atceptance Testing Guide
400-C Optical Stan Pre-LAT Guide

400-C Optical Scan Trainer Guides .

Card Activator/HAAT Maittenence Marual
Card Activato/HAAT Operations Manual

Failure of the System Sofiware or Hardwars to operate in accordance with fhe
‘Documentation fimished by Confractor for the System Soffware or Hardware, or
a failure of the System Software or Hardware to comply, with respect to the
RCYV Design Specifivations slements of the System, with RCV Design
Spac;ﬁcahons, exclmﬁng n both cases failntes to comply which do not
.naterielly Imopair operation of the Systém. | .

ti‘:yfcéunty Sap Franciseo Purchase Agreement 12/5/07 2
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Hardware

Irplementation
Plan

O{)cn Source Code

Performance
. Specifications

RCY Deéign‘
Specifications

Subsaqﬁent
Releass

Supportand |
Mainfenance
_ Services |

" System Sofiware

Sourss Code

System

ﬁpgrade

. .Work

Bach and aﬂ of the equipment and any other jterns dcszgnatcd as "Hardware" in
Appendix C (Deliverables),

Thé schede for Contrastor's completion of &l phases of Work, andfhe Crifica
Milestones associated with such completmn, as spec:ﬁcd in Appenchx B
(Implementation Plan)

-

Softwate which is provided to tha public in both source code and bigary
(axccutable) form under a Hcense that permits one oy mote of the following:

mewmg, using , modifying, distributing, or dlsplaymg the soﬁware

'Ihewrrttan dcsc:nptlon of the City’s requireinenis prepared by the Cﬂy and

. attached hereto as Appendix D (Performance Specifications). Such description
shafl form the basis for the RCY Design Specifications as defined herein.

The writfen RCY Design Specifications to be prepared by Contractor to -
implement the Performance Specifications with respect to the Ranked Choice
Voting clements of the Hardware and Software System.

A new release of the System Software for use in a partionlar operating
environment, which sopersedes the existing System Software, ..

The System Software and Hardware support and maintenance services,

which Contractor is obligaied to provide pursuant fo fhis Agreement,

One or mote ferns of the System Softwareidentified i Appendix €
(Deliverables) md any Upgrades o the System Software to the extent installed
and peed in fhe System, in object code form, and any related Documentation,

The text of the. System Software that is writien in Ianguage that may be read and

understood by humsams ahd is compilable by software to be mnderstood andrused— -

by 2 compuber. -

The integrated system consisting of all System Software and Hardware to be
provided by Comtractor under Appendix C (Deliverables) to this Agreement, the
combination of which shail satisfy, with respeot to the ranked cheice voting

‘ elcmnms of the System, the RCY Design Spemﬁeaimns,

A chzmgc to the System Software (excluding 2 Subsequent Rclcase) ot Frrmware
which s (i) for the purpose of enhamcmg the performance of, or correcting -
Errars, Defects or Melfunctions in, the System Sofiware or Firmwars, or (if)
generally provided by Contracior to Ccmtractor’s softwere mainfenance
customers.

The providing by Contractor of the System,and seryices reqmrcd o be provided
by Contractor under this Agreement

. Whenéva_r the words "as directed”, “as required”, “zs p‘enni_tted”, or words of lke effect are uséd, it shall

be understood as the direction, reqrivrement, or perfmission of the Departroent, The word “inchide” shall be -

City!County San Franciseo Purchase Agroemem §2/5/67 3
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Imdﬁ:s’sood to mean “incleding, wﬁhout tonitation,” or mcludm bu’; not Timifed {0, and the like, unlfss.
ofberwise stated. ’

B. Appendices -
.The following Appendices are attached to and made a part of this Agrecment:

Appendix A:  Acceptance Test Plan and Acceptance Criteria
AppendixB;  Enplementation Plan - '

Appendix B-1  Critical Milestones

Appendix C: | Deliverablege-o— -~ - -

‘AppendizxD:  Performance Specifications

Apperdix B Software License - ‘

Appendix Fr . Paymert Schedule

Appendix G:  Support and Maintenancé Services

Appendix H: Fcu’m of Bond .

2. - Certification of Funds; Budget and Fiscal Provzswns Termmatmn in the Event of Non-
Apprnp;natmn

. “This Agzeemant is subject to the. budgct and fiscal provisions of the C1ty’ g Charter. Charges wﬂi
accrue onty after prior written atthorization cerlified by the Controfler, and the amount of City’s

obligation hereunder shall not at any time exeeed the amount certified for the prrpose and pmod stated in

soch advance authonzaﬁon

This Agreamsnt will terminate without penalty, Hability or expense of any kind to City at the end
of any fiscal year if funds are not appropriated for the next sncoseding fiscal year, I finds are
appropriated fot a portion of the fiscal year, this Agreement- will terminate, without penalty, Bability or
expense of any kifid at the end of the term for which funds are appropnatcd.

. City has no obligation to make appropmﬁons for this Agreement in Hen of appropriations for
- -mew or other agreements,” City budget desisions are subject to the discretion of the Mayor and the Board
of Supervisors. Contractor’s assumpﬂon of tisk of possible non-appropr:anon is part of the consideration

ofﬂnsAgreement o R -

If&t any‘hme in ihe fumrc Cii}f becomes aware that adzqua’cc finds ‘hava not or Wﬂl not be
appropriafed to pay the next payment owing to Contracter undsr Appendix ¥ (Payment Schedule), City
will prompily notify Contractor in writing at least fifteen (15) days before the date on which such

payment Is due Contractor. In the event of receipt of such notice from the City, Contractor may suspend

performance in accordance v.nth Section 8 (H) below.

THIS SECTION CONTIRCLS AGA]NST ANY AND ALL O'I'BER PROVISIONS OF THIS
- AGREEMENT. .

3. Term of the Agreement

The ferm of this Agreement shall be four (4) ycars from December 11, 2007 to December 11,
2011. The City, in its sole disctetion, shall have the option to extend the term twice, each time forg
_ peziod of one (1) year by written notice to Contractor; ninety ($0) days prior to the expiration of the
-gurrent termm, of its intention o exfend the contmet ferm for the period of one (1) year. _

City/County San Franrisco Purchase Apreement 124507 4
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4. Efféctive Date of the Agreement

This Agreement shall become effective when the Cantrolfer has certified to the avaﬁabﬂlty of
funds and Coniractor has been notified in Wntmg of such cerﬁﬁcaﬁon X

4-1.  Services

. Contractor shall deliver and install the Systcm. The System as delivered md installed by «
Contractor shall perforni all functions and services described in Appendix D (Performmance
Specifications), and Contractor shall perform the services deseribed in Appendix G (Support and _
Maintenzmee Services), on the terms and prices stated in Appendix C—The-Systen shaltbesbleto. - ——
collect, record, count, tabulate and report votes cast it accordance with Epphcable local, state end federal -
law, and decisions of a court of competent furisdiction and official opinions of a governmental body or
agency having jurisdiction over election matters interpreting such Yaws, as in effect on December 1, 2007,
including without limitation, rartked-choice voting ag required by San Francisco Charter § 13.102, the

. provision of a computer record indicating the nutnber of ballots cast for each candidate and for and
against each ballot meamue 2t each precinot as required by San Francisco Charter § 13.107.5, apd all
requirements placed on the Contractor as a result of the Californis Secretary of State’s ‘Withdrawal of
Approval and Conditional Re-approvat of Sequoia Voting Systems, To., revised version dated October
25, 2007, ‘Without limitation of the foregoing and in accordance with Section 53, Contracior isnot ™
obligated to canse the System, Hardware, Sofiware or any ¢omponent thereof to comply with any
specifications, standerds or requirements of the Federal Election Commission, Election Assisfance
Cormission, California Secrefery of State or any other govermmental, quasz-govemmenizl or regulafory
‘body or agency to the extent such specifications, standards or requirements are not in effectand
applicable o City on December 1, 2007 (ncheding, without Timitation, National Association of State
Election Directors, FEC or EAC 2002 or 2005 standards).. The City and the Contractor shell enter fnto
good faith negotiations to amend the Agreement to cover smy new hardware, software, firmware or
services necessary to meet any new spécifications, stafidards or requirements that come info effect after
December 1, 2007 and shall, at that time, negotiate the pncc of such services,

Contractor shall provide fo City all Hardware aud Systera So:&warc reqmred 'by Appenchx C
(Deliverables) to this Agreement for the System, and perform all installation, programming, fntegration,
 festing, Maintenance Services, Support Services, and delivery of the System during clections, as specified
in Appendix D (Performance Speci:ﬁcaﬁons}, the RCY Design Spevifications (as to ranked choies voting

. elements of the System), and Appendix G (Support and Maintenance Services). Contractor agrees to
perform all Work and other obligations of Confractor required by this Agreement, inclading without
limitation, the requirements of Appendices B (Implementation Plan) and D (Performance Specifications),
and ’che RCV Dsszg:n Specifications (as to ranked choice votmg cIements of the System).

" 4-2. . Risk of Loss and Tifle Tmsfer :

Noiw:tﬂlstandmg the foregoing ot any&nng {0 the coptrary contamcd in this Agreement, risk of
Toss for each component of the System shall pass to City upen delivery fo a location designated by the
-City. Provided, hawever, that, for Hardware, Contractor shall have Habilify for loss or damage only
during such times Contractor has actuel custofly and control of the Hardware for putposes of performing
Contragtot’s testing, raintenance, and polling place dehvery obligetions under this Agreement (including
when testing, maintenance, and delivery of equipmient is performed or ocours in the Cify’s warchouse
wmder the supervision of the City). Risk ofloss shall antomatically revert to City upon completion of
maintenance and testmg and the Hardware’s teturn from polling places to the City’s warshouss locaton.
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understood to meen "including, Wlﬂ:mut Trmitation,* or "znc!udmg, but not limited fo,” and the like, Trtiless
otherwise stated.

B. Appendices
. The following Appendio&s are attached to and made a part of this Agreement:

Appendix Ar Accapta.nce Test ?Ian and Acceptance Criteria -
AppendizxB:  Iroplementation Plan _

Appendix B-1 Critical Milestones

Appendix C: . Deliverables

Appendix D’ Performance Spemﬁcahons ,
AppendixE:  Softwars License - - - e
Appendix F: Payment Schedule i :
Appendix G:;  Support and antanancc Services

Appencﬁx H: Formof Bond

T2 Certification of Iﬂ‘unds, Budget and I{‘zscal?romsmns Termmatmn in the Event of Non-
Appropriation -

. This Agreemert is subject to the budge‘t and fiscal provigions of the City s Charter. Cha:ges will
acorne only after prior written avthorization cerfified by the Controller, and the amount of City’s
obligation hereunder shall not at any time exceed the amount certified for ﬁle purpose and period statcd 1

such advance authcnzaﬁon

This Agreement Wﬂl terminate without penalty, Hability or expense of -8115( kind to City &t the end -

of any fiscal year if funds ate net appropriated for the next succeeding fiscal year, If funds ars
appropriated for a portion of the fiscal year; this Agresment will terminate, without penalty, Hability or
expense of any kind af the end of the tern for which funds are appropn‘atcd

City has no Gbllg&thB 10 make appropnaﬁons for this Agreemcnt in hcu of appropriations for
new or other agreements.” City budget decisions are subject o the discrefion of the Mayor ahd the Board
of Supervisors, Coniractor’s assumrtion of tisk of possib}a non—appropnatian is part of the considemtion

ofthmAgrcemsm . -
Hatany hme inthe fut‘lzra C}tybecomes aware that adequate funds have not or will not be
appropriated to pay the next payment owing to Confractor under Appendix F (Payment Schedule), City
will prompﬂy notify Contractor in writing at least fifieen (15} days before the date on which such
payment is due Contractor. In the svent of receipt of such notice fom the City, Contractor tnay su3pend
parfmance in accordancs mth Section 8 (H) below. .

THIS SECTION CONTROLS AGAJNST ANY AND ALL OIBBR PROVISIONS OF THIS
' AGREEMENT.

3 Term of the Agreement

The term of this Agreement shall be four (4) ycars from December 11, 2007 to Decamb eril,
2011. The City, in its sole discretion, shall have the option fo extend the term twice, each time for a
_ period of one (1) year by written notice to Contractor, ninety (90) deys prior to the expiration of the
~gurrent berm, of its infention to extend the conimet term for the period of one (1) year.
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4. Efféctive Daie of the Agreement

This Agreemnent shall become effective when the Controller has camﬂed to the availability of
funds and Confractor has been notified in writing of such certification. .

'4-1.  Serviees

Contractor shalt deliver sud install the System. The.System 2s delivered and installed by -
Confractor shall perforsi all fimotions and services deseribed in Appendix D (Performance
Specifications), and Contragtor shall perform the services described in Appendix G (Support and
Maintenmnee Services), on the ferms snd prices stated in Appendix C. The Systern shallbeable fo. - ™=
collect, record, count, tabulate and report vofes castin accordanée with applicabls local; stéle end federal
Taw, and decisions of a court of competent jurisdiotion and offcial opinions of a govemmental body or

agency having jurisdiction over election matiers Interpreting such laws, as in effect on December 1, 2007,

including without Hmitation, ranked-choice voting as required By San Francisco Charter § 13,102, the

" . provision of a corputet vecord indicating the number of ballots cast for each candidate and for and

against each ballot measure at cach precinct as required by San Frencisco Charter § 13.107.5, and 2l
requirensents placed on the Contractor a5 2 result of the California Secretary of State’s With&rawal of
Approval and Conditional Re-approval of Sequoia Voting Systems, Inc., revised version dated Ociober
25, 2007, ‘Without limitation of the foregoing and in accordance with Section 53, Contractor s not’
obligated to cause the System, Hardware, Softwire or any component thereof to comply with any
specifications, standards or requirements of the Federal Blection Comrrissioh, Election Assisianca
Cormmission, California Secretary of State or any other goverrmental, quas:—govmmental or regulatory
~ body or agency to the extent such specifications, standards qr requiremenis are not in cffect and

apphicable to City on Decendber 1, 2607 (inchuding, without limitation, National Association of State
Election Dizectors, FEC or EAC 2002 or 2005 standards).. The Gity and the Contractor shall enter into
good faith ne goﬁzﬁons to amend the Agreement to cover any new hardware, software, fimmware or
services necessary {o meet any new spécifications, staidards or qumremen’cs that come into effect after
December 1, 2007 and shall, at that tme negouate the pnce of such services.

Contractor shall provide fo City all Hardware and Systern S oﬂwm required by Appendlx C
(Deliverables) to this Agreement for the System, and perform all installation, programming, integration,
testmg, Maintenance Services, Support Services, and delivery of the System during elestions, ag specified

in Appendix D (Perforthance Specifications), the RCY Design Specifications (as to ranked choice votng

elements of the System}, and Appendix G (Support and Mainienance Services). Confracior agrees to
perform =il Work and other obligations of Contfractor required by this Agresment, including without
Himitation, the requirements of Appendices B (Implementation Plan) and D (Performance Specifications),
and the RCV Design Specifications (as to ranked choice voting elements of the Syster).

42, Rislof Loss and Tiflo Transfer :
Natmﬂastandmg the foregoing ot anyﬂnng 1o the contrary contamed in this Agreement, sk of

Joss for each component of the Systern shall pass to City upont delivery to 4 location designated by the
City. Provided, however, that, for Hardware, Contracior shall have liability for loss or damage only

during such times Contractor has actual sustody and control of the Hardware for putposes of performing

Contrastor’s testing, maintenance, and polling place delivery obligations under this Agreement (including

when testing, mainfenance, and delivery of equipment is performed or ocours in the City’s warchouvse
under the supervision of the City). Risk of loss shall anformatically revert fo City upon completion of

mmaintenance and testing and the Hardware’s refum frora polling places to the City’s warchouse location.
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Notwithstending the foregoing or amything to the contrary contained in this A-gre.emcng title for each
comaponent of the Hardware or System Software shall pass to the City upon the initial delivery to the location

: dsszgnatsdby 1:315 Cfcy

4.3, Secmty Interest . : .

The City hereby grants Confractor 2 first and prior purchase money security inferest in the Hardware
and System Software and in any additions or accessions therelo and in any proceeds (ncleding bt not -
Himited to accounts receivables) thereof as seeurity for afl of the City’s obligations herevmder, which security
interest shall commense upon the initial delivery of any #tem of Hardware or System Software and terminate
ypon full paymen’t thereforé in accordance with this Agreement, Upon tequsst of Contractar, and fo the extent:
the City is peranitied fo'do so under spplicable law, the City shall inmediately execute any instrument or
docnment reasopably desmned necessary by Confractor to perfect or enforee such.security mierest.

5. System Software and Herdvware; Llcense aud Warrsnty

A, System Software

. (1) Software License. Subject to the'terms and conditions of this Agreement, and in
consideration for full payment of the software license fee st forth in Appendix C-2, Contracior hereby
grants to City upon the express lcenss terms set forth in Appendix E, a nonexclusive and nontransferable
tinited Hoense to use the System Software only in connection With use of the Hardware for preparing for,
conducting, and volingitt elections in the jurisdiction of the City purswant to this Agreement. Contractor
hereby represents and warrairts that it has title to and/or the avthority to grant the License for System
Software to City, Confracior shall install the System Software in accordance with the Documentation,
Appendizx D (Performance Specifications), the RCV Design Specifications (as to ranked-choice voting
elements of the System), and Appendix A (Acceptance Test Plan and Acceptance Criteria) 'I'hc foregoing
software licefise for the System Soffware is somenmcs coﬂecﬁvely 1eferred o as the “License” -~

hereinafter.

Contractor agrees that in the event i completely and generally ceases to provide
maintenance and support for the System Software, and thete is no successor in interest by merger, .
operation of law, assipnment, porchese, or otherwise, it will provide City, without thargs, one (1) copy of
the then-curent Source Code for all of the System Software (including Upgrades) and all supporting
Documentaiion for the System Software then operating end insialled. Pursuant {o this section, City sha}l
. bave apcrsonal nonexclnsive, and nontransferable lmnte& Heense fo use the Source Code solely and
exclusively for performing Contractor’s maintenance cbligations nnder this Agreement, for complying
with the Open Code Review pursuant o Secton 5(AX(9), and for o oﬂner purpose whatsoeva:

. Tn fortherance of its obhgailons s stated sbove, Contractcrr has placed 1 copy. of the
Somree Code for the System Software which parresponds to the mmost current version of the System
. Softwere {including Upgrades) in escrow with an independentt escrow agent for the benefit of the
California Secrotary of State pursuant fo a separaie escrow agreement. Coniractcr shaH on or before full
execution of this Agresment name the City as a beneficiary of such escrow agreement. Contractor witl
maintain mmd pay fees associated with the estrow agreement (or 2 substantially simdlar sub stitute
agreemnent of which City is & beneficiary) in place for the entire term of this Agreement. Confractor
agrecs to update matérials on deposit with the eserow agent prompﬂy npon.its release of any Upgrade
such that the Sonrce Code is maintained as corresponding to the version of the ‘System Software
{ncluding Upgrades) in use by the City. Confractor shall provide City ‘with an acknowledgment that City
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has been nam-zd as a beneficiary of such escrow agreement which will inclide the mame of the escrow
agent and will have such acknowledgment renewed each year this Agreement is in effect,

{2) Ynterprefafion of the Specifications. The City hereby acknowledges thet the

+ Performance Specifications will provide the basis for the RCV Design Specifications, and that the RCV
Design Specifications will, upon acceptzncs by the City, supetsede the Performance Specifications as to

- the zanked choice voting elements of the System and provide the basis for the programming, instaflation,
infegration and testing of the ranked choles voting clernents of fhe System The Performance -
Specifications shall contime fo be applicable to the extent of eletents cn" the System other than the
ravked choice voting elemerts of the System.

3) Inferpretnre Differences. In the evest City and Confractor differ in their '
interpretations of the Performance Specifications, RCV Design Specifications, or Acceptance Tests, the
City’s reasonsble interpretation {provided the sathe is consistent with this Agreeinent) shall prevail
provided, however, that the City’s determination shall not be binding upon or establish a presumption
before, any contt of governmental body adjudicating any dxsptrte between the City mid Contractor, and
provided farther that the Contractor’s remedies shall it in any way be impaired by the City’s
determination. In the event of any conflict between anry provumons .of the Documentation and the RCV
Design Specifications or Acceptance Criteria, the provisions of the RCV 'Dcs1gn Spcctﬁcahons or

- Acceptance Criteria shell prevaﬂ. ,

{4) Softrare and: Fxrmware Warranty “Prtity Janvary 1, 2008 th:rough Decemibier 31

2008, and for all subsoquent years covéred wmder this A greement in which thc City pays, in foll each ye'ar' ’

from Jennary 1, 2009, the applicable Software Maintenancs Fee specified in Appendix C (Deliverables),
Contracior warrmts that the System Sofiware will, for the teom of this Agresment (the “Wamranty

Period™), perform in accordance with the then-cwrrent operating Documentation for the System Sofiware -

and Firmwere and Appendix A (Acceptance. Test Plan and Acceptance Criteria) and {as to ranked cheice
voting elements of the System) the RCV Design Specifications during the term of the Warranty Period,
provided thet: (z) the City does not, and does nof permit any party other than Contractor fo, modify,
change or alter any of the System Sofiware, Firmware {zs defined herein below); or Upgrades except 28
authorized by Contractor (b) the City does not, and does not permit any party other than Confractor fo

modify, change or alfer the Hardware on which the Systen Software, Fitaware or Software Upgrades - -

are installed, except as zixthorized in writing by Contrastor in each instance; or (c) the ervor or defect is
not caused by City, its agents, servants, empioyces or cOontractors,

. {5) Software Upgrades. Upgrades sball be governed by the license terms set forth on.,
Appam.ﬁx E, whether or not installed by City. Upgrades will be provided to City atno additional cost
" provided City has paid Coniractor in full each year during the term of this Agrcement the Software
Masatenance Fee stated in Appendix C. . .

&) F}rmware chense. The Bardware incorporates software and logic which constifiries
intellectual property rights owned by Contractor (“Firmware”). Contracior hereby grants to the Cliy a.
non-exelusive and non-transfersble Jimited Heense to use the Firmware, related Documentation, and any
Firmware upgrade solely with and exchusively for fhe operation of the Hardwazc for the express purpose
of allowing the citizens of San Francisco to vote as ccntzmplatcd by this Agreement and by the license
termos set forth on Appendix E, The City shall not, and shall not permit any third party to, reverse
enginses, disassemble, decoropile, decipher or analyze the Firmware in whole and/or in part, except 25
expressly, and only 1o the extent, anthorized by this Agreement. Unless expressly required to do Soby a_
written amendinent to this Agreement signed by Coniractor, Contractor has ric obligation (express or
implied) to modify or updaie the Firmware to mest any futurs reqiirements, legal or otherwise. From
iime fo time, Contracter in its sole discretion, may release improvements to the Firmware which add, -
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Notwithstanding the foregoing or sything fo the confrary contamed in this Agreemcnf, title for each

componen of the Hardware or Systern Software shall pass fo the City upon the initial delivery to the Jocation

designated by the Cxty

4-3. Secnnty Inte:rest

-

and System Software and i any additions or accessions thereto and in any proceeds (ncloding but not

Hmited to accouns receivables) thereof as security for all of the Cily’s obligations hereunder, which secwity

intetest shall commence upon the inftial delivery of any jtem of Hardwars or System Software and terminate
upon full payroent thereford in accordance with this Agreement, Upon request of Coniracfor, and fo the extent
the City is permitied to'do so under applicable law, the City shalt immediately execute any instrument or
documentreasonably decmed necessary by Contractor to perfect or enfares such.security Tnterest,

5, "Systexn Software and Herdware; License and Wa.rranty

A, System Software

(1) Softsyare L;cense Su‘bject to the terras and conditions of this Agrcemcnf andin

cons:deration Tor full payment of the seftware Heense fee set forth in Appendix C-2, Contracior bereby

- grants to City upon the express license ferms st forth in Appendix E, a nonsxclusive and nonfransfirable
Iimited license to use the Systein Software only in connestion with use of the Hardware for preparing for,
conducting, and voling itt elections in the jurisdiction of the City pursuant to this s Agrecment., ‘Contractor
hereby represents and wamaits that it hag title to and/or the authority to grant the License for System
Software to City, Contractor shall install the System Software in accordance with the Documentation,
Appendix D (Perfarmance Specifications), fhe RCV Design Specifications (as to ranked-choice voting
elements of the System), and Appendix A, (Acceptance Test Plan and Acceptance Criteria). The fo:egomg
software Heetise for the Systern Software is somatxmes collectively referred to as the “License” -

hereinafter,

Contractor ageees that in the event i cc:'mplcte}y and gencraily ceasestoprovide © . . .

maintenancs and suppart for the System Sofiware, and thers is no successor in interest by merger,
operation of law, assignment, purchase, or otherwise; it will provide City, without thargs, one (1) copy of
the then-cutxerit Source Code for all of the System Software (including Upgrades) and dll supporting
Documentation for the System Software then operating and installed. Pursuant to this section, City shall
have 2 personal, nonexckusive, aud nontransferable limited Hoense fo nse the Sonrce Code solely and
exclusively for performing Contractor’s maintenance obligations under this Agreement, for complying
with fha Open Code Review pursuant to Section 5{(A)(9), and forno other putpose whatsocver

: In farthc:ance of it obligations as stated above, Contractcr has placed & copy of ﬂ:u:
Soutee Code for the System Software which corresponds to the most cimrent version of the System
Software (including Upgrades) in escrow with an independent escrow agent for the benefit of the
Califproia Secretary of State pursiant fo a separate escrow agreement. Contractor shall on or before full
" execution of this Agreement name the City as 2 beneficiary of such escrow agreement., Contractor will

meinfai amd pay fees associated with the estrow agreement (or 8 substantiaily similar snbstintte
" agreement of which City is a beneficiary) in piacs for the entire term of this Agresment. Confractor
. agrees to update materials on deposit with the escrow agent prompily npon. its release of any Upgrade
such that the Source Code is maintained as ¢orresponding to the version of the System Software )
(ncluding Upgrades) in use by the Cify. Contractor shall provide City Wwith an acknowledgment fhat City
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has been nan;cd as-a beneficiary of such escrow agreement which will include the name of the escrow ™
agent and will bave such acknowledgment renewed each year this Agreement is in effect.

() Tterpretation of the Specifications. The City hereby acknowledges that the
Performance Speetfications will provide the basis for the RCV Design Specifications, and that the RCV
Design Spesifications will, upon acoeptanes by the City, supersede the Performance Specifications as to
+ the ranked choice voting elements of the System and provide the basis for the prograrmming, installation,
infegration and festing of the ranked choice voting clements of the System. The Perfortaance
Specifications shall continne to be applicable to the extent of elements of the Systcm other than the
ranked choice voting elements of the System. ’

) )} Interpreﬁve Differences. In the evest City and Cortractor differ in their
interprefations of the Perfortnance Specifications, RCV Design Specifications, or Acceptance Tests, the
City’s reasonable mterpretation {provided the same is consistent-with this Agreemerit) shall prevail
provided, however, fhat the City’s determination shall not be binding upon or establish a presumption

- before, any court or govermmental body adjndicating any dispute between the City anid Contractor, and

provided further that the Contractor’s retedies shall not in any way be impaired by the City’s -

Gefermination, In the event of mny condlict between any provzsxons of the Documentation and the RCV
Design Specifieations or Accepiance Criteria, the provisions of the RCV Demgu Speczﬁcanons or
Acceptance Criteria shal] prcvaﬂ.

(4) Seftware and anware Warranty " From Jenvary 1, 2008 tbrough Decemiber 31
2008, and for a1l subsequent years covéred under this Agreement in which the City pays, in full each year
from Jaonary 1, 2009, the applicable Software Maintenancs Fee specified in Appendix C (Deliverables),
Contractor warrants that the System Software will, for the tenm of this Agreement (the *Wamardy

Period”), perform i accordence with the then-current operating Documentation for the System Software -

and Fimware and Appendix A (Acceptance Test Plan and Accsptance Criteria) and {as to ranked choice
voting elements of the Syétem) the RCY Design Specifications during the term of the Warranty Pedod,
provided that: (2) the City doesnot, and does not permit any party other than Contractor fo, modify,
chemge or slfer any of the System Software, Firmware (as defined herein below), or Upgrades except as
authorized by Contractor; (b) the City does not, 20d does not permit any party other fhan Contractor to
modify, change ot alter the Hardware on which the System Software, Firmware or Softwware Upgrades
are installed, except as authorized in writing by Contractor in each instance; or (c)thc error or defect is
not caused by Czt_v, its agends, servants, employees qr contractors, ]

- (5) Boftware Upgrades. Upgradss: shallbe governed by the Hoense terms set forth on .
Append:x E, whether or not installed by City. Upgrades will be provided to City atno additional cost

" provided City has paid Contractor in filll each year during the tcrm of this Agrcament the Sofiware
Maintenence Fee stated in Appendix C. .

(6) Eirarware License. The Hardware incorporates sofiware and logic which constitutes
inteMectual property rights owned by Contractor (“Firmrware”). Contracior hereby grants o the City a
non-exclusive and non-iransferable lithited license to use the Firmware, related Docnmentation, and sy
Firmware upgrade solely with and exclusively for the operation of the Hardware for the express purpose
of allowing the citizens of San Praneisco o vote as contemplatcd by this Agreement and by the Heense
" 4erms set forth on Appendix E, The City shall not, and shall not permit any third party to, reverse .
engineer, disassemble, decompile; decipher or analyze the Fimmware in whole and/or in patt, exceptas
expressly, and only fo the extest, authorized by this Agreement. Unless expressly required to do S0 by a
written amendinent fo this Agreement signed by Conttactor, Contractor has no obligation (e@ress or
implied) to modify or update the Firmware io meet any firture reqirirements, Jegal or otherwise. From
fime {o time, Contractor in ifs sole discretion, may release improvements to the Firmware which add, -
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change or enhance the fumctionality of the Firmmware, or contein programs not inchaded at the fime of the
execution of this Agreement, which Contractor mekes generally available to ifs sustomers (“Firmware

. Upgrades”). Firinware Upgrades shall be governed by this Agreement and the license terrs set Torth on
Appendix B whether or not installed by the City, Firmware Upgrades will be provided fo'City at no
additional gost provided Cify has paid Contractor, in foll each year during the term of t}ns Agreement, the
Maimtenance Fee as stafed in Appendix C attached hereto. ‘

G Additional Seftware Services. In the event the Cl’fy requcsts, during the temm of this

- Agreemett, software development services which Contractor is not obligated to provide under the terms
of this Agrectaent, but which were requested by the Ciiy in the RFP pursuemt fo which this Agrcemant is

entered into, Contractor will provide fhose services at Coritractor’s eccounting cost plus a profit of fifieen -

percent {15%) of Contractor’s accounting ¢osts. Contracior and City shali exitet info an amendmerit to this
Agreement in ascordance with Section 52 stating the servises io be provided by, the compensation™ =~ -
payable te Cantractor and that such compensation is conditioned upon meéting the acceptance testing
and/or performance oriteda provided in the amendment. In no svent shall Contractor be obligated fo
undertake or perform any services which Contractor determmines, in Contractor’s sole discretion, not fo be
comrnercially or techrically feasible. ATlproperty developed during performance of such services shalt
‘constitute a Development Intellectual Property Right (as defined in Section 57) owned solely by
Contractor and livensed to the City under the terms of this Apreement, If during the term of this
Agreement (including the options fo exfend), Contractar enfers into an sgroement with another ennty for
sale or Hopnsing withont substantial modification of the product developed in performing such services
for the City, end Contracior receives payment under that agreement, Contractor shall pay to the City 2
one-time payment equal o forty percent (40%) of the amounts charged fo the City for such services,

(8) Open Source Code. Not withstanding Sections 4-1 and 53 of this Agreement:

. {2) In the ovenf that disclosed or open sotirce code besomes a requirement of California
law or the California Secretary of State promulgates 2 Tule or regulation requiring voting system vendors
in the state of California to provide disdlesure of their sotrree code or to provide open source code,
Contracter will comply with the law or 2y Tule or rcgulatxon pro*nulgatad by the California Seoretary of

State.

- LrELvwe

(b} In the event that the Californig Sccmtaiy of Sfate'cerﬁﬁes any voting systc;n for use
in Califortda that is Heensed under a disclosed or open source code Hoense, Contractor shall disclose its
source code or submit an application for federal csrtiﬁcatton of a disclosed or open sovrce codc voting

system within one (1) year.
® Open Cotle Review,

. (2) Ata mutnally agreed time in the future, Contractor shali proviée the Sowree Code foa
third Party expert retained by the City who has experience in voting system techmology (the “Expert™) to

" conduct & review of the Source Code at the City’s expense. Priorf to conducting aty such review, the City

shell require the Bapert o exxenute 2 confidentizlity and non-disclosure agreement reasonably acceptable
to Contractor 21d the City. The Source Code shall at 211 times be held in a secure location exclusively -
vrithin the control of the City. Access fo the Sonrce Code will be Limited to the Bxpert and to employees
of the City having 8 need to know who are bound by e confidentiality provisions in Section 22 of this
Agreoment. Access to the Source Code hall be restrieted, with a detailed record by person, tithe and dats
kept documenting all access to the Soutee Code. All viewing, testing and analysis of the Sourse Code
shall fake place in a roorn fres of any elecironic recording device, camera, cell phone, PDA or sizilar
recording insrument. The only persons in the roorn &t the time of Source Code review shall be the
Expert, Tepresentatives designated by Confractor, end exnployees of the City baving a need to know. The
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review of the Source Code shall be for the sole limited purpose of assessing whether the Source Code
containg material security deficiencies or malicions code designed to interfere with the operation of the -
Software. For purpose of this Section SA(9), a security deficiency shall be deerned 1o be “material”
whett such deficiency creales a significant and reslistic threat of election tampering, wmanthorized access
fo the System, or the inabilify of the System o filly tabulate all votes cast, in the context of an actual
election. . .

Cb) Upott completion of any such revisw, the City shall require the Bxpert to provide 2
report summarizing the Bxpert’s conclusions as fo the existence of any material security deficiencies in
the Sowrce Code or the existence of any malicious code which would interfere with the operation of the
‘Software (the “Report”™). Prior to compleiing the fnal Report, the City shall require the Expert fo provide
2 draft of the Report o Contractor and the City. Contractor shall, within ten (10) days of receipt of the
draft report, advise the Expert in writing of any errors, inconsistencies, ormzsundsrstmdmgs in the-

" Report and provide a copy of this written response to the City. The City shall require the Expert to
consider all comments of Contractor in good faith and corvect any errors, inconsistencies or
misunderstandings described by Comiractor. Thereafter, the City shall require the Expert fo release the
finel Report to the City. The Ciiy shall make the final Report public. If the final Report discloses any
moaterial security deficiencies in the Source Code, or any maliclous code which would affect the operation
of the Software, Confractor shall take comrective action and shall bear all costs associsted with correcting
the maferial security deficiencies. The parties acknowledge that any changes to the Source Code will
need to be submitted to federal md state authorities for certification, and fhat Contractor has o confrol .
over the certification prooess or the length of Hme required for certification, Comtractor shall pse
reasonable efforts fo make sush comrections and submit the same for certifidation as soon as possfble.
the event that such cerfification is not obtained in time for the next election, Contractor shall follow the
contingency plan set forth in Section XTI of Appendix G (Support Maintenance Services), imoluding
paying 2l costs assacmted with a manusl count if such a count is necessary.

{c) Fach tirge Contactormakes matetial changes to its software, the City Teserves the -
right to reiuire an additfonal teview of Contractor’s Sourse Code under the terms required under Section

549 (a) and (B).
(d) Contractor will provide all non propnetary relevent system specxﬁcahons ami -

B. =  Hardweare

(1) Hardware Title/Anthority. Contractor represents and warrants that ithas title to
emd/or the authority to comvey fo-City good and marketable title to the Hardware. Subject to the tetms
and conditions of this Agreement, and in congideration for the payments to be made, Confractor shall
convey o City good and marksfable title to the Hardware, fiee and clear of all Tiens, claims and

- enenmbratices other than es siated in this Agreement. Contractor shall provide o Cﬂy an elesfronic copy
of operating Histrictions; user manuals and training materials for the Hardware at the time stafed in

Appendix B (Implementation Plan), which City may rcproducc all &f which constitute confidential
“Tnformation™ purspant fo Section 22 hereof

#3] Ha}‘dware Warrauty
: ().  Subject to the limitations Histed m Section SB. (2)(b) herein, and
upon full payrienf each yeat of the ferm of this Agreement of the Maintenance Fee (as desoribed

in Appendix C), Contractor shall repair and provide maintenange services for the Hardware
during the term of this Agreement, as described in Appendix G, so that the Hardware is
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* change orenhance the fimetionality of the Firmware, or contain programs not included at the fime of the
execution of this Agreement, which Coniractor maekes generally available to its sustomers (¢ Tzrmware
Upgrades”). Firioware Upgrades shall be governed by this Agreement and the license terms set forth on
Appendix B whether or not fostalled by the City. Firmware Upgrades will be provided fo City at no
additional cost provided City has paid Contractor, in full each year during the term of thxs Agreement, the
Maintenmmee Fee as stated in Appendix € attached hereto.

: {7} Adihﬁonal Seftware Semces ‘T the event the City requests, during the teria of this
Agrecraett, software development setvices which Contractor is not obligated to provide under the tenms -
of this Agreetnent, but which were requested by the City in the RFP pursoant fo which this Agreament is
entered into, Contractor will provide those services at Contracior’s accounting cost plas a profit of fiffezn
percent {15%) of Confractor’s accounting costs, Contractor and City shall entér into an amendmert to this
Agreement n adcordance with Section 52 sta’cmg the servives to be provided by, the compensation -~ T
payable to Contractor and fhat such compeniation is conditioned upon méeting the accepiance festing =~
and/or performance criteria provided in the mmendment. Tnno event shall Confractor be obligated to
nndertake or perform any services which Confractor deternrmes, in Contractor’s sole discretion, zot $o be
comrnercially or technically feasible. All property developed during performance of such services shall
‘constintte a Development ntellectual Property Right {as defined in Section 57) owned solely by
Contractor and Heensed to the City wnder the terms of this Agresmaent. I during the term of this
A grecment (including the options fo exiend), Coniractor etters into s agreerent with another enmy for
sale or Hcensing without substantial modification of the product developed in performing such services
for the City, mnd Contractor receives payment wader that agreement, Contractor shall pay to the Cxty a
one-time payment equal to forty pefeett (40%) of the amounts cha:fged 1o the City for such services.

{S’) Open Source Ccde. Not withstanding-Sections’ 4—1 and 53 of this Apreement:

{2) Tn the event that disclosed or opex source code becomes a requirement of California
law or the California Secretary of State promulgates a rule or regulation requiring voting system vendors
in the state of Califormda to provide disclesure of their source code or to provide open source code,
Contractor will comnply with the law or ay rule or Iegxﬂahon promuigated by the California Seoretary of

© Stzte.

(b) In the event that the California Secrefaty of State certifies any voting systzm foruse
i Califoriia that is Hoensed under a disclosed or open source code license; Contractor shall discloss its
source code or submit an application for federal certzﬁcatlon of a drsclosed Or open souTee code votmg

systcmwrﬂ:m one {1) year.
| (9) Open Code Review.

« (&) At amufually agreed Hime in thc futore, Contrastor shalt provide the Sowrce Code foa
third party expert retained by the City who has experience in voting system tectmology (the “Expert”) to
" ponduct 2 review of the Source Code 4t the City’s expense. Prief to conduciing atiy such review, the City -
" shall reguire the Expert to execute 2 confidentiality and non-disclosure agreement reasonably acceptable
to Contactor ziid the City. The Source Code shall at all fimes bé held in 2 secure location exclusively -
vithin the conirol of the City. Access to the Source Code will be limited to the Bxpert and to employees
of the City having & need to know who are bound by fhe confidentiality provisions in Section 22 of this
Agreemesit. Aceess fo the Source Code shall be restricted, with 2 detailed record by person, time and date
kept documenting all access to the Soutce Code. All viewing, testing and analysis of the Sourte Code
shal} take place in a room free of any ¢lectronic recording devics, camera, cell phone, PDA or similar
recording instrument. The only persons in the room at the time of Source Code review shall be the
Expert, ropresentative$ designated by Contracior, and employees of the City having a need to know. The

City/County San Prencisco Purchase Agreement 12/5/07 8

92




review of the Source Code shall be for the sole limited purpose of assessing whether the Sowree Code

contzis material secutity deficiencies or malicious code designed to interfere with the opertion of the
Software. For purpose of this Section SA(9), a security deficiency shall be deemed 1o be “material” .
whete such deficiency creates a significant and realistic threat of election fampering, tmawthorized access =
to the System, or the inability of the System o fully tabulate all votes cast, in the context of an aotual

election.: . .

: ) Upon conmletxon of any such review, the ¢ City shall require The Expert o promde 3
teport summarizing the Expert’s conclusions as to the existence of any material security deficiencies in
the Somoe Code or the existence of any malicious code which would interfere with the operation of the
‘Sofiware (’fhc “Report”). Prior to completing the final Reéport, the City shall reqizire the Expert to provide
a draft of the Report to Corracior 2nd the City. Contractor shell, within ten (10) days of receipt of the
draft reporf, advise the Bxpertin Writing of ariy efrors, moonsistencies, or mispaderstandingsinthe ™+
Report and provide & copy of this written response 6 e City. The City shall require the Expert to
consider a1l comments of Contracior in good faith and correct any errors, eonsistencies or ‘
misunderstandings described by Condracior, Thereafier, the City shall require the Bxpert to release the
“final Report to the City. The City shall make the final Report public. If the final Report discloses any
material secuxity deficiencies in the Soutce Code, or any malicious cods which would affect the operation
of the Sofiware, Contractor shall take corrective action and shall bear all costs associated withi correcting
fhe material security deficiencies. The parties ackmowledge that any chianges fo the Sontce Code will
need to be submitted fo federal and stafe avthorities for -certification, and that Contractor basno control .
over ths certification process or the length of Hme required for certification. Contractor shall nse | C
Teasonzhle efforts fo make such corrections and submit the sarme for eectification as scon as possﬁ::la. iy .o
the event that such certification is not.obfained in time for the next election, Contractor shall folow the
contingency plan set forth in Section XIH of Appendix G (Supporc Maintenance Services), meluding
paying all costs associated with a roanmsl count if such a count is necessary.

(¢} Each time Contractor makes material changes to its software, the City Teserves the
right to refmire an additiona] review of Contractor’s Source: Code under the termns required mder Section

_5.A.9.(a) and (b).

(d) Confractor will provide all sioh-proprictary relevant system sﬁeciﬁcaﬁons and
product m:founahon for dxsplay on ths Depar!meni’s webm’ce

B, Hardware

(1) Hardware Title/Anthority, Contractor sepresents and warrants that it has title to
andfor the authority to convey to City good and marketable title to the Hardware. Subjectto the terms
and conditions of this Agreement, and i congideration for the payments to be made, Contractor shall
convey to City good and marksfable tifle to the Hardware, free and clear of all liens, claims and

- encumbrances other than as stated I this Agrecment. Contracior shall provide to City an electronic copy
of opetating instructions, user manuals and fraining materials for the Hardware at the time siafed in
Appendix B (Implementation Plan), which City may reproducc all of which constitute confidential
“Information” purspant to Sactmn 22 hereofl . .

) HardWa_re ‘Warranly . Co - " -
: @).  Subjestio the limitations Hsted in Section SB.(2)(b) hereis, end
upon fill payndent each yeat of the term of this Agreement of the Maintenance Fee (as described

in Appendix C), Contractor shall repair and provide maintenance services for the Hardware
dudiag the terrn of this Agreement, as desorbed in Appendix G, so that the Hardware is
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maintained in good order so as to perform in accordance with the specificafions set forth in the
Documentation for the Hardware and Appendix A (Acceptance Test Plan zmd Acceptance’ '
Criterin) , free of any Ertor, Defect or Malfunction, . -

)] Linitations

-1 Notwittstanding any othet terms or provisions of this
Apgréement, Copiractor is not obligated to repair oryeplace,
and Contracior®s warranty obligations under this Section 5B(9)

- shail natbe apphcable to, any of the foﬂomng

- a. paper, security sca!s batteries {othsz tham
-fnternal batteries on DRE voting mits), or ofher
consumable parts or supplies,

_ 2 products which have been Tepaired or
altered by persons other thaa Contractor snd other than
those expressly approved in writing by Contractor,

¢. ©  products fom which the serial mumbers
have been removed, defaced or chanped by Cﬁy Of pefsons

) under the City’s control,

CERImETES g products damaged while in use byor

T inthe control of the City as aresult of aceident, disaster,

_ thed, vaudelism, neglect, sbuse, use of any produci fora
purposs other than the purpose for which it is designed or
use not in accordance with Documentation furnished by
Contractor, .

e, products which have been subjected tor

physical, mechanical or electrical stress or alteration or any
. conversion by persons other than those exprcssly apprcved
. i wting by Contractor;
. , ' f produsts tsed by any person other then
City's employees or persons mmder City's direct supefvision
including mﬂlouz: Timitation the voting pubhc‘ T :

(3) City’s Remedy Provided Comiractor hme}yperfoa:ns Coniractor’s waxranty
obligations imder this Agresment, City’s exclusive remedy and Contrastor's enfire liability for breach
of the limited warranty of Section SB(2), will be replacement of defecfive components during the -

. term of this Agreement in accordance with this Section SB(2). This subsection 5B(2) #s not intended
to impair or Hmit Contractor”s indemnification obhgahon undcr Sections 21 or 24 of this
Agreement, _

{4) Warranty Disclaimer

Contractor disclaims 2ll other warranties, sifher express or tmplied, not expréssly znd specifically
set forth herein mc}nding, withont Hmitation, the implied warranties of fitness for a pazﬁclear
purpose and merchantabzhty

(5) Availability of Replacement Parts
Contractor shall maimtamn spé:c parts for each #em of Hardware %hroughm]t the term of this
Agreement pursuant 1o the terms of Appendix G (Support Maintenance Services) attached hereto.
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(6) System Wmanty

Contractor warrants that, dunng the term of this Agreement the System will meet or exceed the
. functional requirements sef forth m Appendix A (Acceptance Test Plan and Acceptance Criteriz) and
- Appendix D (Performance Spesifications), the RCY Design Spaciﬁgaﬁong, and the Documentation,

C. System Certiftcation

(1) The City acknowledges and agrees that (i) for the Hardware and System Software fo
be used in an slection, components of the’ Hardware and System Software wifl require cerfification by the
Secretary of State of Califomiz; (if) that certification by the Election Assistance Comtnission and -
National Associafion of Stete Election Directors, as well as possibly other govemmental and quasi-
governmental agencies, may be required fo achieve certification by the California Secretary of State; amd
(iif) the time required by any cerfifying agency to process the application for ceriification 1§ nof within the
control of Coniractor. The City agrees that Contractor shall not be in defanlt of fhis Agréement, and shali
have fo Hability vmder this Agreement, for any faitare of Contractor to achieve auy required cemﬁcatmn
within any dafe or fime period set forfh in this Agreement (inchuding, ‘withont limitation, Appendix B) or
for any delay in any subsequent deadline resulting from the cerfification delay where such delay is not
due to e faiture of Contractor to pursve a timsly application for certification with reasonable care and
diligence, Where the required certification is delayed forreasons other than Contractor’s failure to tiraely,
pursue such application for certification with reasonable are 2nd diligence, the dates set forth in s, -

Agreerpent (inchuding, without limitation, the dates and Critical Milestones set forth in Appendix B) shall. .

be extended by the seme period of time as is attributable to the delay in achieving certification. Without
himitation of the foregoing, failure to timely achieve certification where Contfractor hes pursned the
application for certification with reasonable care angd ditigenoce shall not constitiie an Event of Defaulf

wmder Section 94 of this Agresment, nor: shall Confracior be subject to the Liguidated Damage provisions-

of Secﬁan 29 of the Agreemantbyraason of such delay in aciuevm g cerfification.

"(3) Contractar attests that it subraitfed a complete application for Federal certificetion,
including use of the System for RCV elections, o a certified Independent Testing Autherity (ITA) on
Angust 22, 2007. Contracfor shall provide City with s copy of this application by Decembet 1, 2007,

{3) X Coniractor fails to obtzin all necessary Federal and State cerfifications and-- -
approvals of the systém for use in RCV elections in time for the Novesaber 2008 election, Cogtractor
shall follow the contingency plan it develops as required by Section XII of Appendix G #nd pay for all
costs associated with fhis confingency plan as required by the same section.

6. Acceptance Procedure
A, RCVDesign Specifications

Contractor shall detiver the RCV Design Specifications to City in accordance with Appendix B
(Implementation Flan). Xf the City believes that the RCV Design Specifications do not fulfill the )
Performance Specifications, the City shall provide Contractor with 2 detailed and specific wrtien
summary clearly stafing ¢ach failure of the RCV Design Specifications to capture the Performance
Specifications, Except to the extent the City clearly and specifically objects to each failure of the RCV
Design Specifications to comply with the Performance Specifications in writing within fourteen (14) -

* calendar days of the date of its receipt of fhe Design Specification fom Contractor, the City willbe . .
deemed to have accepted the.same. Affer receipf from the City of a imely written hotjce specificalty
stating each failure of the Design Specification to comply with the Performance Specifications,
Conftractor shall within twenty (20) business days ﬁ-om rccelpt of written notice from the Crty correct the
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maintained in good ordex s0 as {o perform in accordance with the specifications set forth in the
Documentation for the Hardware and Appendix A (Acceptence Test Plan and Acceptance’
Criteria) , free of any Error, Defect or Malﬁmcﬁon .

(#)  Limitations

I . Notwithstanding any other terms or provisions of this
Agréement, Copfractor is not obligated to repair or replace,

ang Contractor’s warranty obligations unider this Scctmn 5B(2)
shaﬂ At 'be apphcable 1o, any of the followmg

- —— a, paper, security scals batteries (other, t‘tm
T internal batteries on DRE voting wmits), or other -
consumable parts or supplies,

- b products which have been repaired ot
altered by persons other than Coniractor and other than
those cxpzessiy approved in writing by Confractar,

¢ *  products from which the serjal iumbers
have been removed, defaced or changed by City or petsons
undaﬂbs City’s control,

4 products damaged whils i use by or
in the control of the City as aresult of accident; disaster,

~ theft, vandalism, neglect, abuse, use of any product for a

puzpose other than the purpose for which # is designed or
use not In accordance with Documentation furnished by

Confractor,
e " products which bave been subjected tor

physical, mechanical or elecirical stress or alteration or any
" comversion by persons other than those expressly appreved

in writing by Contmctor,
S - pmductsusedbyanypersonothca‘than

Clty‘s employees or persons under City's direct supervi sxon
including Wltbow‘. Timitation the voting pubhc

(3) Gity’s Remedy Provided Cozairactor tnmely pcrfom Contractor’ s warranty
obligations under this Agreement, City*s exclusive remedy and Contrastor's entire Hability for breach
of the Emited warranty of Section SB(2), will be replacement of defective components during the -

. term of this Agreement in accordance wifh this Section 5B(2). This subsection SB(2) is not intended
to impair or limnit Contractor’s mdsmmftcahcn obhgauon mldsr Sestioms 21 or 24 of this

Agreement,
(@) Warrauty Disclaimer

Conhﬁi:tar disclatms all other warranties, either express or impiied, not expressly and specifically
set forth herein incinding, withoot Hmitation, the mlp]led warranties of fitness fora parﬂcntar
purpese and merchantabﬂ:ty

T

(5) Availability of Replacerent Parts
" Contractor shall maintain spare paris for each item of Hardware throughout the term of this
_Agreement pursnant to the terms of Appendix G (Support Maintenance Services) attached hereto.
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{€) SYS%em Warrznty

Contractor watrants that, during the term of thzs Agreement the System will mest orexcecd the
. functional requirements set forth fn Appendix A (Acceptance Test Plan and Acceptance Criteriz) and
Appendix D (Performance Specifications), the RCV Desiga Specifications, and the Documnentation.

C. System Certification

(1) The City acknowledges and agroes that ({) for the Hardware and System Software fo
e used in an election, components of the Hardware and System Software will require certification By the
Secretary of Siats of Califomia; (i) that certification by the Election Assistance Comrnission and:-
National Association of State Election Directors, as well as possibly other governumental and quasi- -
govemmarfcal agenoies; may be required fo achieve cartification by the California Secretary of Sfate; and
(iif) the time required by any certifying agency {0 process the application for certification is not withiu the
control of Contractor. The City agrees that Contractor shall not be in default of this Agréement, and shall
have no lability under this Agreement, for any faiture of Contractor to achieve any required cerhﬁcatmu
within any date or Hme period set forth in this Agreernent (including, without limitation, Appendix B) or
for any delay i any subsequent deadline resulting from the certification delay wher such delay is not
Jue o the faiture of Contracior to pursus a timsly application for certification with reasonable care and |

difigence. Where the required certification is delayed forreasons other than Confractor’s failure to timely .

prrsue such application for certification with reasonable care and diligence, the dates set forth in fHis

Agreernent (inchiding, without limitation, the dates and Critical Milestones set farth in Appendix B) shall

be extended by the same period of Hime as is atidbuteble o the delay in achieving certification. Without
limitation of the foregning, faflure fo timely achieve certification where Comfractor has pursued the -
application for certification with reasonable care and difigence shall not constitute an Event of Default

under Section 9A of this Agresment, nor: shall Confractor be subject to the Liquidated Damege provisions-

of Section 29 of the Agreement by reason of such delay in ach:evmg gertification.

2y Contractor atfests that it subnritfed a complets apphcahon for Federal camﬁcanon,
ineluding use of the System for RCV elections, o & ceriified Independent Testing Autherity (ITA) on
Angust 22, 2007, Contractor shall provide City with a copy of this application by December 1, 2007.

{3) ¥ Coniractor fails fo obtein all necessary Federal and State cerfifications and
approvals of the system foruse in RCV elections in time for the November 2008 slection, Contractor
shall follow the contingenoy plan it develops as required by Section XTI of Appendix G #nd pay forall
costs associated with fhis contingency plan as required by the same section.

8. Acceptance ]?rocedure
A_.' RCV Design Sp ectﬁcaﬁons

Confractor shall deliver the RCV Deszgn Specifications to City in accuriance with Appendix B
(Toplementation Plan). I the City believes that the RCV Design Specifications do not fulfill the
Performance Specifications, the City shall provide Contractor with 2 detailed and specific witien
summary clearly stating each failure of the RCV Design Specificationss to capture the Performamce

_ Specifications. Bxeeptto the extent the City clearly and specifically objects to each failure of the RCV

Design Specifications o comply with the Perfomance Specificatiops in writing within fourteen (14)

" calendar days of the date of ifs receipt of the Design Specification from Contractor, the City willbe . .
deeined to have accepted the same. After receipt fromt the Cify of a timely writien Doties specifically
stating each faflure of the Design Specification 1o comply with the Performance Specifications,

Contractor shall within twenty (20) business days.from receipt of written notice from the Cily correct the
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fathures stated by the City and submit revised RCV Design Specifications to the Ciy. If the Contractor-®
does not correct the faitures(s) stated m the City’s imely written notice of the failure of the RCV Design,
Specifications fo comply with the Performance Specifications, within such twenty (20) business éay
penod, sur,h failure shall constﬂute an Event of Defauit, )

B.  Hardware Acceptance.
Hardware shall achieve acceptance by the C1ty in accardance with the foﬂowmg'

Within fen (19) days of Coniracior's written notice o City that it has perfommd acccpianoe
‘testing of the Hardware znd that the Hardwate safisfies the Acoeptance Tests, City shall either (f (@) notify

Contractor in writing of its Acceptance of the Hardware or (i) notify Contractor in writing by delivery of .

a Defect Noticé of its rejection of the Hardware stafing with specificify the failore of the Hardware in
quéstion to cornply with the Acceptance Tests, H City fails to defiver to Cantractor = Defect Notice
within such ten. (10) day penod the Hardware shall be dcemed acoepted by the City.

€, Saftware Acceptanee,

The System Soﬁ:ware shall achieye 4cceptance by the Cfcym awordance with the fcﬂowmg
. before delivery to the City:

Within ten {10} days of Conﬁ'actor's ‘written notice to City that it has performcd acocptance
festing of System Software and that the System Scftware satisfies the Acceplance Tests, Cify shall either
(D notify Contractor of it3 Acceptancs of the System Sofiware or (I} notify Confractor in writingby
delivery of a Defect No#ice of its rejection of the System Software stating with specificity the fatlure of
the System Software in question to comply with the Acosptance Tests, I Cify fails to deliverto
Contractor a Defect Notice within such ten (10) day penod, the Sysiem Software shall be deemed

~accepted by the City. _
D. Final Acceptince of Systeﬁ. —Upon () System passing the 'Accept;mce Testz, (B)

Contractor's delivery of the Documentation for the System to City as provided in Scction 7 below, and ()

" upon certification by the Depariment to the San Francisco Board of Supervisors that the official statement
of votes cast in the Jone, 2008 elections are complete and accuraté, City shall, within thres (3) days
thereafier, notify Contractor of ifs Acceptance of the System or the System's faiture to achieve
Acceptance, If City fails tonotify Contractor in writing clearly and specifically stating the failure of the
System to achieve Final Acceptance within three (3) days after the last to oconr of such events, Final’

" Acceptance will be deemed to have ocourred. If following Final Acteptance (i) a legal action is instituted .

challenging the results of the June 3, 2008 election, and (i1) such action results in 4 finaljudgment ofa
court of competent jurisdiction holding that the System did not properly record and tabulate votes in such
elestion, Contractor shall (a) be liabls for Liquidated Damages in accordance with Section 29(C)(3) of”
this Agreement, and (b) refiid to City.protptly upon demand amounts paid by City fo Confractor upon
Final Acceptanics for the Hardware and System Sofiware (ihs “Final Acceptance Payment™). In such -
event, Contractor shall be afforded a period of thirty (30) day’s after notice pursvant to Section 9{4)(} o
remedy the faflure of the System o properly record and tabulate votes, Upon Confractor remedying
failure of the System to properly tabulate votes within such thirty (30) day pexiod or later provided the
Agreement is not sooner terminated by the City, City shall retun the Final Acccptance Payment to .

Condractor;
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7. Docomentation Delivery

Confractor shall deliver one (1) electronie copy (capable of hard copy reprodustion by City) of
the completed Docnmentation for the Sysiem, mcluding for alt System Software and Hardware, in
aceordance with the Appsndicae B (hnplementation Plan) and G (Support and Maintenance Services).
The City may withhold iis issuance of the notice of Final Acceptance under Section 6(D) untit City
Teceives the completed Docnmentation. The City iney make such number of copies of the Document as is
requm:d for City to conduct an election. The City shall furnish Docwmentation only to mutherized persons
actmg under tha direction of the Cily in the conduet of an e]echon

8 Term and Termmahon/’l'ermmaﬁun for Cunvemence

A, Implementaﬁon Plan. The Iugulemcutaﬁon Plen is set forthin Appandzx B
{(Implementation Plan).,

’ " i °  Delrys. To prevent slippage in the completion of the project, Contracior agrées
that if such sHppage ctcurs due fo the fawlt of Contractor and not due 1o an Exetisable Delay (zs defined
herein S&ctmn 56), it will assign addmonai qualzﬁed personnel to the prqect

’ #, . Time of the Essence. The parties agree that time js of the essenee, and that the
Systein will bs developed and implemented in accordance with the Implementation Plan. Notwithstanding
the foregoing, Contrictor shall not be responsible for delays not caused by Contractor or dueto any
Excusable Delay. . ,

", Cntccal Milestanes. Contractor acknowledges and mderstands that the
Implemcntatwn Plan containg Critical Milestones which mmst be attained by the dates listed in Appendix
B-1 (Critioal Milestones) in order to make the System zvailable for use jn fhe election of Febraary 2008
and subsequent eleotions covered under this Agresment. In the event Contractor ils to achieve a Critical
Milestone by the date set forfh on Appcndxx B-1, and docs not cure such failure within the owre period
stated in Section H(A)(E), the Clty may fmpose L1qmdatcd Damages in accordsnce with Seetion 29 of this

Agr:e-ement ; -

B. Progress Reports, Contractor shaﬂ promde City weekly writfen statas reports advising
the City of iis progress, which reparis will be delivered not later than three (3) days foliowing the week to
whzch ft relates. For pmposes of this paragraph, a week shall mean S\mday throngh Saturday. |

c. . Terminatmn for Canise. Tn the event Contractor commzm an Event of Defanlt as |
defined in Section S(A)), fhis Agreement may be terminated. Termination will be effective after ten (10)
days written notice 1o Contractor. No new work will be imdertaken after the date of receipt of any notice
of termination. In the event of such termination, Contractor shall be paid amounts required fo be paid
- under this Agreement up to the date of termination. Howeves, City may offset against such amounts due

- to Conttactor azry Liquidated Damages and other direct demages which City will incur by reason of
Confractor’s default and which Cityis permitied to recover 1mdér this Agreement. Except as otherwise
stated in Seotion 29 of this Agreement, such offset will not constitute a waiver of any ofbsr remed.me
evailable to City nnder this Agreemcnt )

.D. Termiuaﬁon for Convenience, City may_tenninatf: this Agreement for City’s
tonvenience and without cause at any timte by giving Contractor thirty (30) days prior writien notice of

such termination. Ta the eveat of such tenmipation, City shall pay Contractor (1) those amounts owed to
Contractor under this Agrscment up to the date of termination, end (i) those expenses reasonably
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failures stated by the City and submit revised RCV Design Specifications to the City. If the Confractor-
does not correct the failures(s) stated in the City’s timely writien notice of the faflure of the RCV Design
Specifications to comply with the Performamce Specifications, within such twenty (20) business day
panod, such failure shaell conshtute an Bvcnt of Defanlt, .

B. Hardware Acceptance.
" Hardware shall achieve acceptance by the C1ty In aecordance with the following:

‘Withir: ter (10) days of Contractor's written notice to City that it has performed acceptance
testing of the Fardware znd that the Bardware satisfies the Acceptance Tests, City shall either (i) notify
Contractor In weriting of its Acceptance of the Hardware or (i) notify Confractor in writlng by delivery of
2 Defeot Notic of its rejection of the Hardware stating with specificity the failnre of the Hardware in
question fo cormply with the Acceptance Tests, I City fils to deliver to Coniractor a Defect MNotice
within stwh ter: {10) day pcnod the Hardware shall be dccmed accep’ssd by the Czty -

C | Seftware Acceptanee.

) - The System Soﬁware shall achicve acccptancc by the Crty m accordance with the following
. bafare chrvery o the Cxtv ,

W1ﬂ:m ten {10} days of Contractor's ‘written notice fo Clty that it has performed acoeptance
testing of Systom Software pnd that the System Software satisfies the Acceptance Tests, City shall ¢ither
(@) notify Contractor of its Acceptanics of the Systern Software or (1) notify Confractor in writing by
delivery of a Diefect Notice of its rejection of the System Software stating with specificity the faflare of
the System Software in question to comply with the Acceptance Tests, If City fails to deliverto
Contractar a Defect Notice within such ten (10) day period, the, S‘ystem Software shall be deemed

acccptcd by-the Cify.

D. Final Acceptance of System Upon (2) System passing the Acceptauce Tests, by .
Contractor's delivery of the Documentation for the System te City as provided i Section 7 below, and (¢)
" wipom certification by the Depariment to the San Francisco Board of Supervisors that the officisl statement
of votes cast in the June, 2068 elections are complets and accurate, City shall, within three (3) days
., thereafler, notify Contractor of its Aceeptance of the System or the System's failure to achieve
Acceptance, If City fails to niotify Contracior in writing clearly and specifically siating the faflure of the
System to achieve Final Acceptance within three (3) days after the Jast to oconr of snch events, Final

Acceptance will be deemed $0 bave ocourred. If following Final Acteptance (¥ a Jegal action is instituted

challenging the results of the June 3, 2008 election, and (ii) such sction results in 4 final judgment of a
court of competent jurisdiction holding that the System did not properly record and tabulate votes in such
¢lection, Contractor shall {a) be liable for Liguidated Damages in accordance with Seetion 29(C)(3) of”
this Agreement, and (b} tefund fo City.promptly upon demand-amounts paid by City to Confractor upon
Final Accephanee for the Hardware and System Software (the “Final Acceptance Payment”). In such
event, Contractor shall be afforded a period of thirty (30} days after notice purswant to Section 3{A)(E) fo
remeédy the faitnre of the System to properly record and tabulate votes, Upon Confractor remedying
faflure of the System fo properly tabulate votes within such thitty (30) day period or later provided the
Agreement is not sooner termmated by the City, City shall return the Final Accepbmce Paymentio .

’ Con‘craotor
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7. Docnmentation Delivery

Confractor shall deliver one (1) electronic copy (capable of hard copy reproduction by City) of

" the completed Documentation for the System, including for all System Sofiware and Havdware, in
accordance with the Appendices B (Iraplementation Plan) and G (Suppert and Maintenance Services).
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) until City
teceives the completed Docnmentation. The City may make such number of copies of the Document as is
required for Cify to condnct an elestion. The City shall furnish Documentation only fo authorized persons
acting under the direction of the City in the conduet of an elechon.

8. Term and Ta*nnnaﬁon/’l‘ermma.ﬁm for Cunvenience

A. Implementzﬂon Plan. The Implemtaﬁon Plan is set forth m Appemﬁ B
(Implcmen’cahon Elan),.

i, Delays. Toprevent slippage in the completion of the projécg Contraclor aprees
that if such slippage securs due fo the fault of Contrastor and not due to an Excussble Delay (as defined
herein Section 56), i will assign additional quelified personne] in the project.

: ’ i, Time of the Essence. The partles agtee that time is of the essence, and that the
Systein will be developed and fmplemented in accordanes with the Tmplementation Plan, Notwithstanding
the foregaing, Contractor shall not be responsible for delays not ciused by Contracior or dueto ary
Excusable Delay.

" #l,  Criticsl Milestones. Contractor acknowledges andmderstamis that the
Tplementation Plan confains Critical Milestones which must be atfained by the dates listed jn Appendix
- B-1 (Critical Milestones) in order fo make the System available for use i’ the election of Pebrniry 2008
and subsequent eleotions covered under this Agrecmnent. In the event Contrastor fails to achieve a Critical
 Milestone by the date set forth on Anpendnc B-1, and does nof cure such failure within the oure period
stated in Section YA, the Cxty may impose Liguidated Damages in accordance with Seciion 20 of this
Agreemeht, _ _

B. . Progress Reports, Coniractor shall provide-City weekly writfen status repmts advising
the City of its progress, which reporis will be delivered not later than three (3} days following the week to
which it relates. For purposes of this paragraph, a week shall mean Sunday fhrongh Saturday.

C. Termination for Canse. fo the event Contractor commits an Bvent of Defanlt(as .
defined in Section 5{A)), this Agresment may be terminated, Termination will be effestive afier ton (10)
days written notice to Contractor, No new work will be tndertaken after the date of receipt 6f any nofice
of termination. I the event of such {emmnation, Contractor shall be paid amounts required to be paid
- ynder this Agreement up to the date of termination. However, City may offset agamst such smounts due
tn. Coniractor zmy Lignidated Damnages and other direct damages which City will incur by reason of
Contrastor”s defanlt and which City is permitted to recover undér this Agreement. Except as otherwise
stated in Section 29 of this Agreement, such offset will not constitute a waiver of any other remedies
a\faﬂable to City under this Agreement.

D. Termination for Convenience, City maj,tcnnﬁxa‘{e this Agrecmeut for City's.
éonvenience and without cause at any Hime by giving Condractor thirty (30) days prior writien notice of

such termination. In the evert of such terrmipation, Cify shall pay Contractor (f) those amounis owed o
Conitractor under this Agrecment up to the date of termination, and (if) those expenses reasonably

' Cimamys;nﬁa}.cfsc_u Purchass Agerent 12/5007 - 13

101

PR




| incurred by Conﬁ‘actor after receipt of notice of termination. Centractor shall eease Work on receipt of’
notice of termination. Postdermination cmployee salaries, post-fermaination administrative expenses, Or
any other cost not reasonably incinred after notice of fermination will not be paid by the City, This
_ section shall not prevent Confracior from recovering costs necessarily mcurxed in d:scon’anmng further
work uvader the coniract after receipt of the termination notice.

E, O!shgaﬁons upon Termination, Upon {ermination of this Agreernent, Con‘tractor shalil
subrmit an invoice to City for amonnids payable by the City under Section 8D, for which Contractor has not
- previously been compensated, Upon approval and payment of this invoice by City, City shallhaveno
further payment obligations to Contractor provided, however, that any canse of action Contractor may
have agamst City under tids Agreement (for breach of contfa gtor ofherwzse) shall not be mpa.ued ‘by

suoh mvoice or payme:nt . . _

. ‘R, Surmfal . This section and the following sections of this Agreement shall sutvive .
termination or expiration of this Agrccmcnt 4-3,10.D, 13, 16, 17, 19 through 22, 24, 25, 26, 47 through

51,54, 56,57, 58 and 59,

G, Defanit by City. Contrastor may fcrmmaia this Agreement by written notice to the City
it

when due.

- i, Ciyfilst compiy with any term or pI‘OVlSIDn of thzs Agreement {other tham -
fafture fo make payment), and does not cure such failure within thirty (30) days of written notice from-
Coutractor or such longer time as agreed upon by Ciiy and Contractor as needed by City fo cume provided
City begins such cure within the initial thirty (30) day périod. - '

A C1’cy fails o pay any suorowing to Con‘a'ac‘tor mthm ﬂm‘ty (30) days of the dats

H Contracfor’s Remedies, Contracior’s . cenmnatmn rights umder this Agresment
{mcludmg, without Himitation, Coniracior’s termination rights tnder this Section §) are in eddition to and
notin len of all other remedies available to Coptractor nnder this Agreement; at law, equity or otherwise,
alt of which remedies’ are yeserved end each, of which may be exercised simultaneously or in the *
altermafive, Without limitation to the foregoing, Comtractor may elect in Hew of ferminaiing this
Agreement in accordance with this Séction 3, fo suspend Coniractor’s performance under this Agreement
{without waiver of Contractor’s fermination right) upon a breach of this Agreernent by City, in whidh case
such suspension may remain in sffect until the first fo ocour of (i) cure by the City of such breach or (i)
termination of this Agresment by Contractor after expiration of the cure.period (if any) afforded City
under this Agreement. In the' event of 2 suspension by Contractor, alt scheduled dates and mrilesiones of
this Apreement shall be extended by a period of fime equal o the duration of the suspension. .

9, - Defanlt; Remedies, .
A, Bach of the following shall constitute an event of defalt (“Event of Dcfgmlﬁ‘) uder this
Agreement: e : : .

L Contractor {s in breach of ény of the following Sections of this Agreement: 16

. (False Claims}, 22 (Confidential Information), 23 (fosurance), 24-1 (Performance Bonds), 33
{Assigrmment), 53 (Compliance with Laws), 53-1 (Califorrde Secretary of State Compliance), of 54
(Privaie Infonnahon), and Confractor fails to {2} commence to diligently atternpt to ctre breach upon -
Contracter receiving notice of such breach, and (b) cure such breach within ten (10) days of Coniractor
recefving notice of such breach or such longer time as agreed upon by City and Contractor as needed by

' Contractor fo cure provided Contractor begins such cure within the initiz] ten (10) day period.
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‘ fi. . Contrachor fafls or refuses to perform or observe any teom, covezant or condition
contained in this Agreement (ofher than as set forth in Section 9(A)({) above), and such default continues
for a‘period of thirty (30) days after receipt of writien notice thereof from City fo Confractor or such
longer time as agreed upon by City and Coniractor #s néeded by Coptractor {o cure provided Coniractor
begins such cure within the initial ten (10) day period. .

i, Conﬁactor does not eotrect the faitures of the RCV Design Speclﬁcatons o
comply with the Performance Specifications within twenty (20). business days of receipt of wrifien notice
Fom the City as required nnder Section 6.A or such longer time as agreed upon by City and Confractor a5
needed by Contractor io cure provzdsd Confractor begms such cure within the imitial twenty (20) day
period. __ : . C el o

iv. ' ‘Cobfracior does not comrect the material security or maticious code problems
identified by the third party reviswer aud dogs not comply with the contmgcncy plan as required under
Section 5.A.9. :

V. Contractor (A) is generally not paying its debis as they becorae due, {B) files, or
consents by answer ar.otherwise to the filing against it of, a petition for relief or reorganization or :
srrengement or any other petition in barkmpivy or for liguidation or to take advantage of any bankruptcy,
insolvency or other deblors' relief law of any jurisdiction, (C) makes an assigrunent for the bensfit of its ©
ereditors, (D) conseats io the appointment of 2 custodian, receiver, trustes or otheg offiger with similar
- powers of Contractor or of any substantial part of Contractor's property or (B} fakes acﬁon for the purpose
of azzy of the foregoing.

vi. A cowt or government authority enters am order (A) appointing a custodian,
recsiver, trustee or other officer with similar powers with respect to Contractor or-with respect to any
substantial part of Contractor’s property, (B) constifnting am order for elief or approving a petition for -
relief of reorganization or arangement or any other petition in bankruptey of for Hiquidation or to take
- advantage of any bankruptcy, insolvency or offier debiors' relief law of any jurisdiction or {C) ordering

- the dlSSDhlt‘lOD, wmdmg-up or liguidation of Contractor.

== " yfl,  Conigactor fails o meet any Critical Milestone stated on Appandlx B-1; prowdc& .
howeryez, in the casg of Critical Mﬂcstoaes #3 and #4 only, if Contractor does not cure szeh faﬂure within
thirty (30) days of Confrastor receiving written notice from the City or such longer time as agreed upon
by City and Confractor a8 needed by Contmctcr o cwe prov:asd Contractor begins such eure within the

injtial thirty (30) day penod.

'B.  On and afier any Bvent of Default, which is not curad within the time pcuods stated in
Section 5(A) above, City shall have the right to exercise its legal and equitable remedies, including,
withiout firmitetion, the right to ferminate this Agreement or to seek specific performance of all or any part
of this Agreement. In addition, City shell have the right (butno obligation) to core (or cause to be cured)
on bekalf of Contractor any Event of Default; Contractor shall pay to City on-demend ol costsand =~ -
expenses reascnably ud necessarily incurred by City in effecting such cure, with iriterest thereon from
the date of incurrence af the maximum rate then permitted by law. City shall have the right to offset fiom
gy amounts dueto Contractar under this Agreement or any other agreement between City and Contractor
all damsiges, Iosses, costs or expenses incurred by Cily as a result of such Event of Default and any
Hquidated damages due from Contractor pursuant to the terims of this Agreement or any other‘agreement,

.G All remedies provided for in this Agresmentmay be exercised individually orin
combination with any other remedy 4vailsble hereunder of vnder applicable laws, rules and regulations.
‘The exercise of any remedy shall mot prechude or in any way be deerned 1o waive any other remedy.
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. Incurred by Comractor after rcccipt of nohce of termination, Coni;ractor shall cease Work on receipt of
notice of terminafion, Post-terminstion employee salaries, post-termination adremistrative expenses, or
amy other cost niot reasonably incurred afier notice of fermination will not be paid by the Gity. This
section shall not prevent Contracior from recovering costs ncoessan_’ry incurred in discontinuing further
work vnder the contmct after receipt of the termination notice,

: E. Obhgaﬁons wpon Termination, Upon ’tsnmnaﬁon of this Agreement, Conﬁ‘actor shall
submit an fmvoice fo City for amounts payable by the City undet Section 8D, for which Comfractor has 1ot
previously besn compensated. Upon approval and payment of this invoice by City, City shall have no -
fusther payment ohligations to Contractor provided, however, that any cause of action Contractor may
hawe agamst City under fhis Agreement (for breach of oontfact or otherwise) shall not be impaired by

such invoice or payment : . .

. ‘T, Surﬂval 'I‘Ins sechen and the following sections of ﬂ:xs Agreement shell survive .
 termination or expiration of this Agrecmcnt 4-3,10D, 13, 16, 17, 19 through 22, 24, 25,26, 47 through
51, 54 56, 57, 58 and 59,

G. Default by City, Cottractor may terminate this Agreemant by written notice to the Cify

i
3 W Cﬂy‘ fails to pay any smowi:ng 1o Contractor within thirty (30) days of the date

whent due.

i, City fails to comply with any term or provision of fhis Agreeman‘r {other t‘nzm  —
failure fo make payment), and does not cure such failure within thirty (30) days of written notice from
Confractor of such longer tirne as agreed wpon by City and Contractor as needed by Cify fo cure provided
Cxty begms such cure mﬁnn the initial thitty (30) day périod.

H.- Contractor’s Remedies. Contractor’s termmaﬁon nghts Lmdsr this Agz-eement
(mcludmg, without Hmifstion, Contractar’s termination rights tnder this Section 8) are in «ddifion to and
1ot in Heu of a1l other remedies available to Contractor nnder this Agreement, at law, equity or otherwise, |
all of which remedies are reserved and each of which may be exémised simultancously or in the -
alternafive. Without Lmitation to. the foregoing, Confractor may elect in len of terminating this
Agreement in accordence with this Section 8, to suspend Contractor’s performance vmder this Agreernent
{without waiver of Coniractor’s {ernination right) upon 2 breach of this Agreement by City, in which case

_ such suspension may Temain in effect uatif the first fo occwr of () cure by the Cify of such breach or i) - . -
termination of this Agreernent by Confractor after expiration of the cute.period Gf any) afforded City
under this Agreement. In the event of 2 suspension by Confractor, all scheduled dates and milestones of
this Agreemcnt shall be extended by a period of time equal fo the duration of the suspensioz.

9, - Defzult; Remsdles.

A.  Esch of the following shall constitute an event of default ("Event of Default;?) 1mder this
Agreement: : : ’

L Contractor is in breach of any of the following Sections of this Agreement: 16
(False Claims), 22 (Confidential Information), 23 (fosurance), 24-1 (Performance Bonds), 33
(Assignment), 53 {Compliance with Laws), 53-1 (California Secretary of State Compliance), or 54
(Private Information), and Contractor fails to {2) commence to diligently attempt to cuxe breach upon
Contrator receiving notice of such breach, and (b) cure such breach within ten (10) days of Contractor
receiving notice of such breach or such longer time ag agreed upon by City and Coniractor as needed by -
Contractor to cure provided Contractor begins such cure within the initie] ten (10) day period,

. - (4 . -
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B Contractor fails or refuses to perform or observe any icrm, covenant or condition
contained in this Agreement (other than as set forth in Section (A)(i) above), and such defanlt continues
for a period of thirty (30) days after receipt of written notice fhereof from City to Contractor or such
longer time as agreed upon by City and Contractor as needed by Coptracior to cure provided Contractor
begins such cure within the initiel fen (10) day perfod. .

fil,  Coniracior does not correct the failures of the RCV Design Specifications fo-
comply with {he Performance Specifications within twenty (20)-business days of receipt of widtien notics
From the City as required under Section 6.A or such longer time as agreed upon by City and Contractor as
needed by Contractor to cire provxded Contractor begins such cure within the inifial twenty (20) day
perod.. . . . LR : o .

o iv. Contractor does not correct fhe material security or malicions code problems
ldcntﬁad by the third party reviewer and does not comply with the contmgency plan as reguired nuder
Section 5.A.9. .

Y. Conirac’cér {A) is generally not payingits debts as they becema due, (B) files, or
. oonsents by answer or.otherwise fo the fiting agrinst # of, a petifion for relief or reorganization or
arrangement or emy other petition in bankruptey o for liquidation or to take advantage of any bankruptey,
insolvency or other deblors' relisf law of any jurisdiction, (C) moakes an agsigmment for the benefit of its -
creditors, (D) consents {o the appointment of a custodian, receiver, frastes or oth?r officer with similar
powers of Contractor or of any substantial part of Contractor's property or (E) fakes action for the purpose
of any of the foregomg

vi. - Acowtar government authority enters an order (A) appumhug a custodian,
recewer, trustee or other officer with similar powers with respect to Contractor or'with respect to any
substantial part of Contractor's property, (B) constituting an order for telief or approving a petitfion for
relief of reorganization or aangement oF any other petition in bankruptoy ot for Hiquidation or fo take
. advantage of any bankruptey, insolvency or ofher deblors' rebief law of any _}msélcnon or(O) ordmng :

" the dissolution, wmdmg—up or liquidation of Coniractor. _

vit,  Contactor fails to meet 4y Critical Milestone stated or Appendix BJ, prowded .
. hgwgver in the casé of Critical Miléstones #3 and #4 only, if Contractor does not cure such falture within
 thirty (30) days of Contragior receiving written nohcc from the City or such longer tims as agiéed npon
" by City and Contracior a5 needed: by Contracior fo cure provided Contractor beging such cure wzﬁ:m the

initial thirty-(30) day psnod

B. On gnd afier any Bvent of Default, which is not cured within the thme periods stated in -
Section 9{A) above, City shall have the right fo eercise iis legal and equitable remedies, including,
withont mstation, the right to torrainate this Agreement orto seck specific performance of all or any part
of fiis Agreement. In addition, City shell have the right (butno obligation) fo etre (or cause to be cured)
on behalf of Contractor any Bvent of Default; Contractor shall pay to City on demand afl costsand -
expenses Teasonably ind necessarily incurred by City in effecting such cure, with fnterest thereon fom
the date of ncurrenee at the maxirum rate then penwitted by law. City shall bave the right to offset fom -
any amounts due to Contractar under this Agreemenpt or any other agreement between City and Coniractor
all damdges, losses, costs or expenses incurred by City as a result of such Bvent of Default and any
Tiquidated damages due from Contractor pursuant to the terms of this Agreement or any other agresment.

. G Allremedjes provided for in this A greemetii may be exercised individvally or in
. combination with any other remedy dvailable hereunder or noder applicable laws, rules and Tegulations.
_The exercise of any remedy shall ot preclude or in any way be deemned o walve any other remedy
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10,  Paymenis

A.  Fixed Price. In consideration for the services rendersd under this Agreeinent and for the
rights in the Hardware and System Software granted hereunder, the City shall pay to Contractor the
amount set forth in Appendix C (Deliverables) in accordance with the Payment Schedule attached bereto -
and fully incorporated herein a3 Appendix ¥ (Payment Schedule). In no event shall the amount of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred #nd Thirty Three and
25/100 Dollars ($ 12,650,233.25). Compensation shall be due and payable within ﬂm‘ty days of the datc -
of Contractor’s fnvoice. Al payments from City to Contractor shall be mmde via wire iransfer in
accordance with written wire mstructtons prwzded by the Contractor. . ,

B. I‘ayment DoesNot Imply Acceptance of Work.-The granting of anry payment by City, 7~
or the receipt thereof by Confractor, shall in no way Iesscn the rcsponszbih‘ty of Contmctor to conform o
the reqmrcments of this Agreement. :

C,  System Tradertn- .
(1> Ona five (5) year straight- ~line depreciation schcdalc, from the date of the Effective Dale,

Contractor wifl allow City the option of rading in components of the-System , in exchange for the latest
verston of certified Hardware and Scfiware, dsvelopcd or released by Contractor, af the clarent market
price. The City may, at its sole discretion, exercise this option prior to the axpx:atzon of the five (5) year

period. . ‘ N S

Year - Dcpresiatea% ' Crcdit%
2000 .- 120% . 180%
2010 40% 60%
2011 60% 40%
2012 80% 20%
2013 180% ° . 0%

(2) Effective on the date thit the City notifies Contractor that it will exerdisé this option,
Cemtractor shall provide City with priofity of dehvery over all othcr szales made by the Contractor after
the City provides such nohca

D. Taxes, Payme:ri of any taxes, including possessory iritefest taxes and California sales
and use taxes, levied upon or as & result of this Agreemient, or the goods or services detivered pursuant
hereto, shall be the obligation of Confractor.

Contractof recognizes and vnderstands that this Agresmcnt Ay oreate a “possessory inferest” for
properiy tax plposes. Gencralky, such a possessory interest js not created unless the Agresment entitles -
the Contractor to possessioh, occupancy, or use of City propetfy for private gain. ¥ such a possessory
interest is creaied, thenﬂle following shall apply; -

. (1) Contractor, on behalf of itself and any pemﬁttad suceessors and assigns, recognizes and
understands that Contractor, and any permitied successors and assigns, may be subject o real property tex
assessmeénts on the possessory terest;

. (2) Contractor, on behalf of ftself and any penmitted successors and assigns; recognizes and,
understands that the creation, extension, renewal, ot assignment of'this Agreernent may result it a
“change in ownership™ for purposes of réal property taxes, and therefore may result in a rovalnation of
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. @0 POSSESSOTY snterest creafed by ﬂns Agreement. Confractor accordingly agrees on behalf of ifself and
its permitted successors and assigns to report on behalf of the City to the County Assessor the information
reqmred by Revenue and Taxation Code sectmn 480.5, a5 amended from firee to time, and axy successor
provision.

(3) Contractor, on behalf of itself and any permitted sucoessors and assigns, recognizes and
understands that other events aiso may cause a change of ownership of the possessory interest and result
it the revaluation of the possessory interest, (see e.., Rev, & Tax. Cods section 64, as amended from
" time to time), Contractor accordingly agrees on behalf of itse}f and its permitted successors and assigns |
to report axiy change in ownership fo the Cmmty Assessor, the State Board of Eqnahzatmn or other pubhc
agency ag reqmred bykw, - . —_ st

(4) Contfactor furthsr ngrees fo provids such other mfomabon as may be requested by the C1ty to
enzable the Cify to comply with amy reporting reqmremaufs for possessory interests that are imposed by
apphcable law,

11, . CItyResponsibﬂiﬁes

A CityRepresentatwe. City will make availgble to- Contractor a qualified project manager. .

who will be aunthorized to make bindmg decisions for the City regardmg thls Apgreement and will
promptly: ~

@ review alt specifications; technical matenais end other documﬁn‘ts submlttﬁd by
Contractor, request necessary corrections, and approve such docutrents; _

iy  provide requested City z‘nfcsi:mzﬁon and data and assume responsibility on the
adequacy of the same; . .
(H)  advise Contractor of City’s qusm'emmts and

) upon reqn&ct ovide access to City’s sfafﬂ facﬂzty aud hard‘vare

1z, Contractor Stafﬁng and Snppurt Semca

A Project Manager, Contractor shall designate a Pro;ec:t Manaoer in accordance with the
requirements of Appendix G (Suppoﬁ and Mazintenance Services).

- Contractor shall use its reasonable efforis to maintain the same Project Manager wntil
- Acceptance of the Systemt. Howeves, if Confractor needs fo replace its Project Manager, it shall endeavor
to provide City with written notice thereof st least 45 days prior to the dgte the Project Manager is fo be
. Teplaced, Notwithsianding the forepoing, Contractor may appoint temporary Project Managersin ~ .
conmnettion with short jerm unavailability, sick leave, or reasonable vacations, provided that Contractor
gives City reasonable nétification thereof in advance. - .

_ City may require Contractor to replacs ifs Project Manager, by giving Contractor
notification thereof and City’s objsctive reasons fherefore. Upon receipt of such notice, Contractor shall
make reasonable efforts to replace the Project Manager as soon as reasonably possible, provided that
Contrastor shall not be required to remove personnel from other ongeing projects. Contractor shall not be
obligated to remove any Project Manager if such removal would in the reasonable opinion of Contractor
violate applicable law or subject Contractor to habﬂlty
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10, Payments . T

A, Fixed Price. ‘Tn consideration for the services rendered under fhis Agreement ang for the

rights i the Hardware and System Software granted herennder, the City shall pay to Contractor the
emaount set forth in Appendix C (Deliverables) i accordance with the Payment Schedule attached hereto
and fully incorporated herein as Appendix  (Paymenit Schedule). n noevent shall the amoumt of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
25/100 Dollars ($ 12,650,233.25). Compensation shall be due and payable wifhin mu-ty days of the date
of Contractor’s inrvoice. All payments from City to Contractor shall be mad e via wire ransfer in
accordance w:th written wire Instractions provided by the Contractor.

"B, Payment Does Not Imply Acceptance of Work.. The granting of eny payment by C;fy,
or the receipt thereof by Contractor, shell in zo way I&sscn the responsibility of Contractor fo conform o
the reqm:ements of this Agreement. )

C. System Trade-In- - .
: (1) On = five (5) year straight-line deprecmton schedule, from the date of the Effective Datz,
Contractor will 2ow City the option of frading in componexss of the System , i exchange for the latest
version of certified Hardwarte atd Sofiware, developed or released by Comtractor, at the clirrent market

price. The Cify may, at its sole discretion, exercise this option prior to the e:qslzai:on of the five (5) year

period. ‘ : : e
Year - Deprcciatcd % Credit %
2000 .- | 20% . 1 80%
2010 40% 0%
2011 60% 4 40%
2012 80% 20%
2013 100%. . 0%

(2) Biffestive on the date that fhe City notifies Contractor that it will exercisé this option,
Contractor shall provide City with priotity of delivery over all othcr sales made by the Contractor after
" the City provides such notice.

D. Taxes. Paymmt of aizy taxes, inclading possessory interest taxes and California sales

and nse taxes, levied upon or as & resolt of this Agreement, or the goods or services delmred putsvant
hereto, shail be the obligation of Contractor.

Contractor recognizes and indessiands that this Agreament may create a “possessory inferest” for

property fax pruposes. Ganeraliy, such a possessory interest 3s not created unless the Agreenent entitles
the Contractor to possession, oocupancy, or use of City property for private gain. such a possessory
inferest is creaied, thcn the following shall apply: -

(1) Contractor, on behalf of fiself and any permiftcd successors and assigns, recognizes and
understands that Contractor, and any permitied sucsessors and assigns, may be subject toreal property tax

assesstnénts on the possessory interest;

(2) Contracior, on behalf of itself and any permitted successors and assigns, recognizes and
mdes:stands that the creafion, extension, renewal, or assignment of this Agreement may result irr a
“change in ownexship™ for purposes of w2l property taxes, end therefore may reslfina rcvaluauon of
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any possessory interest oreated by this Agreetnent. Contractor accordingly agrees on behalf ofitself and
its permitted successors and assigns fo report on behalf of the City to the County Asseséor the information
reqmred by Revente and Taxation Cods section 480.5, as amended from time to time, apd ey successor

provision.

{3) Contractar, oft béhalf of iself and atry permitted suooessors and assigns, recognizes and
understands that other ovents also may cause a change of ownership of the possessory inforest and result

i1 the revaluation ofthe possessory interest, (sea e.g., Rev. & Tax. Cods section 64, as amended from
time to time). Contractor accordingly agrees on behalf of ftself and its permitied successors and assigns
to report any change in ownership to the Couniy Assessor, the State Board of Equahzaﬁon or ofher pubhc

agcncyasreqmedbylaw,- - ; LT

(4) Contractor fﬂr{fher agrcw 1o provide sich other mformahon as may be requested by the Ciiy to

enatle the City to comply with any reporting reqmrcments for possessory interests that ars imposed by -
applicable law.

11. Cﬁ:y Re@ onsibifiéies

A, City Rep resentaﬂv& City will make availabls to Conttactor a qualified project manager
who will be authorized to make binding decisions for the City regarding this Agrecrment and will
prompily:” - , _
_ (©y  reviewall specifications; tccbnical Tmaterials and other documents submitied by

Confracior, request necessary corrections, and approve such docugzenfs;

iy  providerequested City jnfdrmaﬁnn 2nd data #nd assume rssi:onsibil‘ity on the
adeqnacy of the same; . ’
(&)  advise Contrastor of City’s requirements; and

@v) - uponrequestprovide access t6 City's sfaﬂ; facfhty and hardware

-

12, Couniractor Staffing and Sui)port Ser\;icw

B et I

Al Project Manaver Contractor shall desxguatc 3 ijc-ct Manage: in accordance with tha
requirements of Appendix G (Suppoﬁ and Maintenance Services). -

. Confractor shall use its reasonable efforts to mainfain the same Project Manager mtil

- Acceptance of the System. However, if Contractor needs to replace ifs Project Manager, it shall endeavor

. to provide City with written notloe thersof at least 45 days prior to the date the Project Manager is fo be

. replaced. Notwithstanding the foregoing, Contractor may appoint temporary Project Managers in
commettion with short texm nnavailability, sick Ieave, or reasonable vacauons, provided that Contractor
gives City reasonable notification thersof in advance. .

Ciiymay require Contractor to replace ifs Project Maaager, by giving Confractor
nottﬁcahon thereof and City’s objective reasons therefore. Upon receipt of such notice, Contractor shall
miake reasonable efforts to replace the Project Manager as soon a3 reasonably possible, provided that
Contractor shall not be required to remove persomel from other ongoing projects. Contractor shall not be
obligated o rTemove any Project Manager if such removal would in the reasonable opmmn of Contractor
viglate apphcable law or subjcct Contractor to liabilify.
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B. . Staiftng. Work mder this Agreement shall be performed only by compeient persontiel”
appropriately tained m technical skills to perform their duties ywnder the supervision of, and (subject to
subcontrasting by Corsractor pursuant to Section 32) in the employment of, Contractor. Confractor shall
comply with Ciiy's reasonable requests regarding assipnment of personnel, but all personoel, including
those assxg:ued at City's request must be supervised by Contractor. The personnel of each party, wheron
the premxses of the ofher, shall copply with the security and other personnel regulaﬁons of the pafcy on
whose premises such individual is located , .

. System Matntenance. Contracior shall mainiain the Systern in accordance with .

" Appendix G (Support end Maintensnce Services).. On zn election day through the term of the coniract, -
Contractor shail provide thirfy-three (33) field techmicians to provide support, During each Election
Period (defined 25 the period commencing on the date logic and acouracy festing begins and ending upon
certification of the election resnlts by the Department of Flections to the San Francisco Boardof ~

- Supervisors that the official statement of votes cast is.complefe and accurate (the "Eléction Period")),
through the texm of the contract, Confractor shall during Contractor’s normal business hours (excluding
weekends and holidays) respond to telephone requests for assistance within four (4) business hours and
use best efforts to remedy ay Eror, Defect or Malfimetion within twenty-four (24) business bours. Onan -
election day through the term of the contract, Coniractor shall use best efforts to respond fo 2 regnest for
assistance by the City and use best efforis to remedy any Error, Defect or Mzlunetion within otie (1) hour

after the request for assistance,

13. Crty’s Data.
Any dats or other materals fixrmdshed by the City fcr uss by Contractor underﬂns Agresment shall remafn

- fhe sole property of the City end will be held m sanfidence in sccordance with Section 22 of this :
Agreerient. Such materials shall be rehrrﬁe& to City upon Acceptance of the Programs.

14, Guaranteed Mamnm Costs

A, The City’s obligation herelmder shalt not at any tnnc cxceed the amount certified by the
Controller for the purpose zud period stated i such cerfification. In the event fhat the Controller fails to
certify sufficient funds to meet the City’s obligation fo make the next payment owed to Contractor mder
Appendix ¥ (Payment Schedule) on or before a date which is Sfteen (15) 8ays before such payment is
due, Contractor ey suspend Centractor’s pcrformancc wader this Agrcm’c pursuant 1o Section &(H).

B, Except asmay be provided by City ordinanees goverring emergency: condmox:s, the City
. and its employess and officers are not authonized to Tequest Contractor to perform services or fo provide
materials, equipment and snpplies that would result in Confractor performing services or providing
‘materials, equipment and supplies that are beyond the scope of the servicss, meterials, equipment and
supplies agrecd upon in this Agreement naless the egreement is amended in writing and approved as
reguired by law to anthorize additional services, materials, equipment or supplies. The City is not required
to refmbuzss Contractor for services, thaterials, equipment or supplies that are provided by Contractor
which are beyond the scope of the services, matcnals, equipment and supplies agreed upon in this
contract and which ‘ware not approvcd by a written amendment to the agreement having bcen lawinlly

executed by the City.

C. The City and its employees and officers ars not authorized fo offer or promise fo
Contractor additional finding for this Agreement which would exceed the maximum amount of fugding
provided for in-this Agreement for Contractor’s performance mder this Agreement. Additional finding
for this Agreement in excess of the maximum provided in this Agresment shall reqmre iawiul approval
and certification by the Controller of the City and County of San Francisco. The City is not required to
honor any offered or promised additional funding for = contract which exceeds the maximum provided in
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fais A greement ‘which requires lawdl approval and certification of the Con’croller when the lawful
approval and certification by the Controﬂcr hag not been obtained.

D. The Controller 15 tiot authonzed fo make payments on any contract for which funds have
notbeen cerb.ﬁcd &S avaz‘lable in the budget.or by supplemental appropnatzon.

1s, Invoice Format .

Tnvoices furnished by Confractor under this Agreement mmst be in a form acceptable to the
Controfler, and must inoTude the Confract Progress Payment Authorization number, All amovunts p'cud by
City to Coniractor shall'besub_wctto auditby Cxty

Paymeni shall be made bg Cﬂy to Contractcr atthe aadras spec:ﬁed opon’ each invoice.

is. Subm}ttmg False Cl'ums; Mouetary Peualaes .

v

Purswant to San Franicisco Administeative Code section 21,35, mny contfactor, subcantactor or ©
consultant who submits a false claim shall be Hable fo the City for three times the amount of demages
which the Clty sustains betanse of the false elaim. A contractor, subcontracior or consultant who submits
"a false claim shall also be lable to the City for the costs, inchuding atforney's fees, of a civil action
brought to recover any of those penaltiss or damages, apd may be liable to the City for a.civil penalty of
up t& $10,000 for each false claim. A contractor, subcontractor or consuitant will be deemed to have

submitfed a false claim to the City if the contracior, subconiractor or consultant; (2) Knowingly presents

" or ¢auses to be presented 1o an officar or employee of the City a false claim or request for payment or
epproval; (b) Knowingly maekes, uses, or causes to be made or used a false.record or statement to geta.
false claim prid or approved by the City; (c) Conspires to defrand the City by gefting a filse claim
allowed or paid by the Cityy (&) Knowingly makes, uses, or canses to he made or used a false record or
staternent o conceal, avoid, or decrease an obligation to pay ot transmit monsy or property to the City;
(&) Is a beneficiary of an inadvertent submission of a false claim fo the Cify, subsequently discovess the

Talsity of the claim, and fafls to disclose the Lalsc claim fo the City within areasonablc ﬁmc after
d:scaveryofthzfalseclmm S .

i7. Disallovance '

In the event Contractor claims or recetves payment from City for a service not required by this -
Agreement, refmbursement for which is later disallowed by City or Stats of California or United States
Government, Contractor shall promptly tefond the disallowed amount to City npon City's réquest. Atits’
option, City may offset the ambwnt disallowed from any payment due or to become due fo Contractor
under this Agreement or any other Agreement.

8. JNIENTIONAILY OMITTED

1. Respomsibility for Furnished Eqmpment

City shall not be re.sponsiblc for any da.maga to persons or property 2s a result of the use, misuse or .

failure of any equipment used by Coniractor, ot by any of its employees, even thongh such equipment be
furnished, retted or loaned to Coniractor by City, The acceptance or use of sich equipment by
Contractor or any of its employees means that Contractor acespts full responsibility for and agrees fo
exonerate, miemrmify, defend and save harmless City from and against any and all claims for any damage
or injury of any type arising from the 1&g, misuse or failurs of such equipment, whether such damage ’oc
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B. . Staffing. Work under this Agreement shall be performed only by competent parsonnel
appropriately frained in technical skills to perform their dufies under the supervision of, and (subject to
subconirasting by Conitactor pursuant to Section 32) in the employment of, Contractor. Confractor shall
comply with City's reasonable requests regarding assignment of personnel, but all personnel, including

-those assrgne& 2t City's request must be. supervised by Contractor. The personnel of each party, when on
the premlses of the ofher, shall corply with the seourity and other persormel regnﬂaﬁons of the party on_
whose prennses such individual is located. .

. System Matntenance. Coptracior shall maintain the System in accordancc with .

) Appendzx G (Support and Maimensnce Services).. On zn election day through the term of the contract, ©
Contractor shall provide thiriy-three (33) field technictans to provide support. During each Election
Period (defined as the period commenoing on the date Jogic and acouracy testing begins and ending upon
certification of the election resnlts by the Daparh'nmt of Blections to the San Francigco Board of

- Bupervisors that the offivial statement of votes cast is-complete and accurate (the "Election Period™),
through the texta of the contract, Confractor shall during Contracsor’s normal business hours (exehuding
weekends end holidays) respond to telephone requests for assistances within four {@) business hours and
nse hest efforts fo remedy anty Error, Defect or Malfunction within twenty-four (24) business hours. Onan -
election day through the term of the coniract, Coniractor shall nse best efforts to respond to arequest for
assistance by the Cify and use best efforts to remedy any Ertor, Defect or Malfimetion within exie (1) hour

after the raquest for dSSlS‘!ZILCE.

13.  Ciy'sData '
Any data ot other matetials finmdshed by the City for 1se by Cunirzctor under this Agrezment shafl remain .

the sole property of the City zmd will be held fn confidence in aovordance with Section 22 of this -
Agreemient, Such materials shall be refurned to-City upon Acceptance of the Programs.

14. Cuaranteed Maxtmum Costs

A The City’s obligation herenmder shall not at any t!me exceed the ameumt certified by the
Controlter for the purpose and period stated in such cerfification. T the event that the Controller fast to
certify sufficient fnds to meset the City’s obligation to maks the next payment owed o Contractor mder
Appendix ¥ (Payment Schedule) on or before 2 date which is fifteen (15} days before such payment is
due, Contractor may suspend Contractor's performance umier this Agrccmzat pursuant fo Section 8(H).

B. Exceptasmay be prov:.dcd by Clty ordinances goverming emergcncy condmons the City
and its employees and officers are not suthorized fo request Contracior to perform services ot to provide
naterials, equipment and supplies that would result in Contractor performing services or providing
materials, equipment and supplies that are beyond the scope of the services, materials, equipment and
supplies agreed upon in this Agreement unless the agreement is amended in wrifing and approved es
required by lew to authorize additional services, materials, equipment or supplies. The City is not required
to reimburse Contractor for services, mateﬁals, equipment or supplies that are provided by Contractor
which are beyond the scope of the services, materials, equipment and supplies agteed upon in this
contract and which were not approved by a written amendment to the agresment havmg been Iawfully

executed by the City.

C. The City and its employees and oﬁicr:rs are not authorized to offer or promise fo
Contractor additional funding for this Agreement which would exceed the maximum amount of funding
provided for in-this Agreement for Confractor’s performance under this Agreement. Addifional funding -
for this Agreement in excess of the maximum provided in this Agresment shall require lawful approval
and certification by the Controller of the City and County of Sen Francisco. The City is not required 1o
‘honor any offered or prormised additional funding for 8 coniract which-exceeds the meximum provided i in
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fhis Agreemcnt which requires lawfil approval snd eettification of the Controfler when the Iawﬁ:l
approval and ceriification by the Controller hag not been obtained. :

_ D. The Controller is not authorized to make payments on any contract for whmh finds have
notbeen ccztzﬁed as available in the budget or by supplemental appmpnaton_

15,  Invoice Format

Tnvoices fornished by Coniractor vmder this. Agreernent must be in a form acceptable to the
Controller, and must incfude the Confract Progress Payrment Authorization number, All amounts pazd by
City to Cosntracior shall be subject to andit by City. .

Paymeni shaJl be madc by, City to Contractor at the adﬂrms spec}ﬁed uponeach invoice,

6. Stxbmﬂ:{mg False Clalms, Monetary Penalties

Pursuant to San Francisco Adminisirative Code section 21,35, any contfactor, su‘bconiractor or
consultant who subraits a false olaim shall be Habls jo the City for three times fhe amount of damages

which the City sustains because of the false claim. A contractor, subcontractor or consultant who subtuits

'a false claim shall also be lizble to the City for the costs, mchiding effomey's fees, of a civil action
brought to recover any of those penakiies or damages, and may be liable {o the City-fora civil penalty of

“up 16 $10,000 for each false claim. A contractor, subcontractor of consultant will be deemed to have
submitfed a false claim to the City if the contracior, subconfraciar or consiltants. (2) Knowingly presenis

" or caunses {0 be presented 1o an officer or employes of the City a false clatm or request for paymentor =
approval; (b} Knowingly makes, uses, or causes to be made or used a false record or statement to get a.
false claim paid or approved by the City; (¢} Conspires to defraud the City by geiting a false claim
allowed or paid by the Cityy () Knowingly makes, uses, or causes to be made or used a falssrecord or
statement to conceal, avoid, or decrease an obligation to pay of trensmit money or property fo the City;
(€) Is 2 beneficiary of m ipadvertent submission of a false claim o the City, subsequently discovers the
Talsity of the claim, and fails to disclose the fa]sa claim fo the City within a rea.sonablc ﬁmc afler
discovery of the false claim, - - . - . .

17. Drsaﬂowapce

In the event Contractor ¢latms or yeceives payment fiom City for a service not required by 4his
Agreement, reirabursement for which is later disallowed by City or State of California or United States
Govermment, Contractor shall promptly refond the disallowed amount to City npon City's reqrest. Atbits”
option, City may offset the amount disallowed from any payment due or o become due to Contractor

under this Agreement or any other Apreerment.
18, INTENTIONALLY OMITTED

19,  Responsibilty for Furnished Equipment

City shall not be responsible for axiy damage to persons or property as a result of the vse, misuse or .

faiture of any equipment used by Contrastor, ot by any of its employees, even though such equipment be
furnished, rented or loaned to Confractor by City. The acceptance or nse of siich egquipment by
‘Comtractor or auy of its employees means that Contractor aceepts full responsibility for and eprees to
exonerate, indenmify, defend and save harmiess City from and against 2ny and all claims for any damage
or injury. uf "any type atsing from the s, m1susc or faﬁm—e of such cquzpment whether snch damage e
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1o Condractor, ifs empioyees City employe.cs or ﬂmd parties, or to property belonging to any of the
above. . . . -

24, I_né'iep endent Contractor; Payment of Taxes and Other Expansés

A. Independent Confractor. Confractor or any agent or employee of Contractor shall be
deemed at all Hmes {0 be an independent contractor and is wholly responsible for the mamner in which it
pecforms the services and work requested by City under this Agréement. Confractot or any agent or
- employee of Contractor shall not have employes status with City, nor be entifled 1o participate in any

plans, arrangements, or distributions by City pertaining to or in commection with any retireraent, health or -

other benefits that Ciiy may offer its employees. Contractor or sny ageni or employee of Confractor is

Hable for the acts and omissions of itself, its employees and its agents. Contractor shall be respousible for

~ all obligations and payments, whether imposed by federal, state or local law, ihcluding, but not limited to,

FICA, income tax withholdings, wmemployment compensation, instrancs, and other similar
responsibilifies related to Confractor's performing services and work, or any agend or employee of
Contractor prowdmg same. No’fhing i this Agreement shall be construed as creating an emplojmcnt or
agency zrelationship between City znd Contractor or any agent or emnployee of Contractor.

_ Any terms in this Agreemeﬂt referring fo direction from City shall be construed as providing for

* direction as to policy and the result of Coniractor’s. work ohly, and noi as to the means by which sucha
result is obtaméd™ Cify does not fefain the nght to confroi th?: Theans o the method by which Coniractor

petforms work under -this Agreement, _ )

B Payment of Taxes and Gther Expenses. Should City, in its discrefion, or a relevant
taxing awthority such as the Internal Revenue Service or the State Employment Development Division, or
both, defermine that at employee of Confractor is an employes of the Cify for purposes of collection of
any ewployment taxes, the amonnts payable under this Agteement shall be'reduced by amovmis-equal o
both the employes and employer portions of the fax dne (znd offsetting awy credits for amoumts already

paid by Confractor which can’be applied against this lisbility). Cify shall then forward those mmourts fo. .

the relevant taxm g atrthonty

Should g relcvant taxing dnfhorify dstcrm:ne 2 Jiability for past services pcrfoxmcd by Contractor

arrange with Cify to bave the amomnt due withheld from futute paymants to Contractor imder this
Agreement (again, oﬁseﬁmg any amotmis already paid by Coniractor which can be applied as a oredit

sgainst sach hqblhty)

A determination of ernployment status pursuant fo thc preccdmc w0 paragxaphs shall be so]ely for
the prrposes of the particular tax in question, and for all other purposes of tiis A greement, Contractor
skall not be considered an employee of City. Notwithstanding the foregoing, should any court, arbitrator,
or adrminisirative authority defermine that Contractor is an employee for any other purpose, then
Contractor agrees to a reduction in City’s financial Hiability so that City’s total expenses under this
Agreenent are not greater tham they would have been bad the court, arbitrator, or administrative authority

detem:uned that Conttactor was not an employes.

Y

S 21 I‘aient Infungement; Warranty and Indemmt_r ‘Warranty of Autherity; No Conflict

A Indem.mﬁcahon. :
_ Ifpotified prompﬂﬁr in writing of any judicial action bronght against City based on s
atlegation that City’s use of the System Software or Hardware infringes a patent, copyright, or futellectual
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propetiy ngh’c of a thicd parl:y or coasututes misuse or msa‘opropnaton of 2 trade secret ("Infringement™,

Contractor shall hold City harmless-and defend such sotion at its expense. Comtractor shall pay the costs

and damages awarded in any such action or the cost of setfling such action, provided that Contrastor shall

have sole conirol of the defemse of any such action and Il negotiations or its settlement or compromiss,

T notified pramptly in witing of amy informal claim (other than a judicial action) brought against City

based on ah allegation that City’s use of the Systemt Software and Hardware sonstitutes Infrmgement,

. Contrattor shall pay the reasonable costs incurred by City in resolving such dletm and willpay the
setflament amount (if eny), provided that Contractor shall have sole control of the resolution of any snch

claim and all negotxamms for xts setﬂement. ’ _

“In the event tba’f a final infimeton shall be obtained agamst City’s nse of the System
Software of Hardware by reason of Infringement, or in Confractir’s opinion City’s nse of the System
Software and Hardware is likély to become the subject of Tifringement, Contractor mey at its option md -
expense (2) procure for City the nght 1o continme fo use the System Scftware or Hardware as-
contemplated hereunder, (b) replace the System Software or Hardware with non-infringing, fnctionally
equivalent substifute System Software or Hardware, or {c) smtably odify the System Softwars or
Bardware to make its use herennder non-infringing while retaining fimctional cqur\’alcncy to the

- . unmodified version of the System Software or Hardware, Enone of these options is reasonably aveailable

to Contractot, then this Agreement may be terminated by Contractor and Contractor shall () if
termination occurs during the fist thiee (3) years from the date of this Agreement, refimd to City alt
arpomis paid under this Agreement, and (i) if ferrmieation sconts thereafier; refimd to City smomnts paid
under this Agreement dspremztcd ona sttazght Tine basis over a ten (10} year period fcom the daxe of this
Apgreement. ;

- B. Conditions -~ o -

Coniractor shall “have no’Hebility or oblipation Rt eny Infringement or clafm of

Infringement valess City: (i) notifies Contractor in writing of any Infringement Claim or alleged

- Tofringement of which City betcomes aware within a reasonable time thereafier (not to excesd thirly (3 0)
days after Chiy first had knowledge of same or gich shorer period as may be required in order to avoid-
prejudice to Contractor); (i) does not: prevent or impede Contractor from the conduct of the defense of

" such eleim, including negotiations for settlement or compromise; () provides Contracior with non-—— ~

- privileged information atd records of the City and makss a good faith effort to provide acoess to relevant
City persopnel; (iv) permifs Contractor fo alter the Hardware of System Software, af its own expense,

. rendey itmon-mftinging; (v) authm:xzes Coniractor o procure for City the anthority to continue the use and

possesmon of the System Software or Hardware at no addmcnal cost or addmonzl expense o City beyond

sums owing under this Agreement.

C. - Exelusions

Comiractor shall have no lability* for an Iuﬁmgemsnf or alleged Infringement caused by: (}use

of a superseded or modified release of the System Software or portion thereof, if such mftingement would

" have been avoided by the use of a corent wmmodified release of the Systemi Software; (i) use of the

Systera In a manner not authorized by Confrastor ar for a parpose other than City's nse i accordance with

this Agreement; (jii) use of System Software or Hardware which has been altered by City or any pergon

. other fam Confractor; (iv) the combination, operation, or use of the Hardware or System Software with

" other equipment or soffwarc not furished by Contractor, if such mfnngement would have been avoided
by use of the Ha.rdware or S‘ystem Softwars alone,
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to Contractor, its emp]oyecs, City ampioya&c or third parties, or to praperiy belcmgmg to any of 'the
above. . )

20, Indapendent Contractor; Payment of Taxes and Other Exp gnses

A Independent Confractor. Confrastor or any agent or employee of Contractor shall be
deemed at all times to be an independent sontractor and is wholly responsible for the manner in which it
‘performs the sexrvices and work requested by City under this Agreement. Contractor or any agent or
* empléyee of Contractor shall not have employee status with Clty, nor be entifled to participate in any

plans, arrangements, or distributions by City pertaining fo or in comection with any retirement, health or

other benefits that City may offer its employees. Conftactor or any agent or employee of Contracior is -

. Hable for the acts 2nd omissions of iiself, its employees and its agents. Contractor shall be responsible for
ell obligations and payments, whether imposed by federal, state or Jocal law, ihclnding, but not limited to,
FICA, incoms tax withholdings, imemployment compensatxon, insurance, and other similar |
responsibilities related to Contractor's performing services and work, or any agent or employee of |
Contractor providing same. Nothing in this Agreemnent shall be constied as creating an employinent or
agency relationship between City and Contractor or any agent or employes of Contractor..

Any terms in fhis Agresment referring to direction from Cify shall be construed as providing for
- dirsction as to policy and the result of Cenpiractor’s.work only, and not as fo the means by which such 2
resuli is obtamed. City does notretain the right ’:o coz‘zﬁ‘ol the means or the method by which Contractor
performs work lmder this Agreement.

B, Payment of Tayes and Other E}ap enses. Should City, in ¥s diseretion, or a relevant
taxing awthority such as the Fniemal Revenue Service or the State Employment D&velopment Division, or
both, deformine that an employee of Contractor is 2n employee of the City for purposes of collection of
any employment taxes, the amonts payable under fhis Agreement shall be reduced by amonats equal to
both the employes and employer portions of the tax due (and offsetting amy credits for amounts already
paid by Contractor which can be applied agamst this h&bﬂlty) City shall then forward those amounts to .

the relevant taxing authority. s

Should a relovant ‘ra:ung authcmty detcrmmc a }zabflffy for past services performed by Contractor
for City, vpon notification of such fact by City, Contractor shall promptly remit such amount due or |
~ arrange with Cily 10 have the amoumt dus withheld from futue payments to Contractor under this
Agreement (again, aﬁ'sc“cmg any arnoumnts ‘already paid by Contractor which cant be apphcd asa credft T

against such habﬂrty) i

e —

A determination of employment status parsuant to thc preceding fivo paragraphs shall be solsly for
the purposes of the particelar tax in goestion, and for a1l other purposes of this Agreement, Confractor
shall not be considered an employee of City, Notwithstanding the foregoing, should any court, arbitrator,
“or administrative authority determine that Contractor is an employee for any other purpose, then :
Contractor agrees to a teduction in City’s financial hability so that City’s total expenses under this .
Agreement are not greafer than they would have been had the court, arbitrator, or edministrative authozity

determined that Conttactor was not em smployee.
21... Patent Infringement; Warraniy angd Indemmty, ‘Warranty of Autherity; No Conflict
' A, Tndesnifi catmn. ' . ' '
. Irnotified promptly in writing of any judicial action brought agatnst City based on an
allegation thet City’s use of the System Software or Hardware infringes a patent, copyright, or intellectual
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propetiy ight of a third patty or constitufes misuse or misappropriation of a trade secret {“Infringement™),

Contractor shall hold City harmless-and defend such action atf its expense. Confractor shall pay the costs

and damages awarded in any such action or the cost of ssttling such action, provided that Confractor shall

have sole pontrol of the defanse of any such action and all negotiatiohs or its settlernent or compromise,

¥ notified proroptly in wtitihg of any informel claim (other thin a judicial action) brought against City

based ant 2n atlegation that City's use of the Systers Software snd Hardware constitutes Infringement,

. Confractor ghall pay the reasoneble costs incurred by City inzesolving such clefin and will paythe
setilement amount (if axy), provided that Contractor shall have sole conirol of the resolution of any such

claim and 2B negotiations for 1(3 sctﬂement .

Ta the event fha.t a final infunction shall be obtained ag'aiust'City’s use of the System
Sofiware of Hardware by reason of Infringement, or in Confractér’s opinion City’s use of the System *
Software and Hardware is fikely to become the subject of Infringement, Contractor 18y at its option and -
expense () proours for City the Hight 6 continue o use the System Software or Hardware as -
contemplated hereunder, (b) replese the System Sofiware or Hardware with non-infinging, fimetionally
equivalent substibute System Software or Hardware, or (¢} suitably inodify the Systsm Saoftwam or
Bardware o make its nse heremdet non-infringing while refzining fimetional equi zuiency to the

. unmodified versior of the System Software or Hardware, fnone éf these options is reasonably available .

fo Contractor, then this Agreement may be terminated by Confractor and Contractor shall (3) if
termiuvation occurs during the first three (3) years from the date of this Agreement, refimd 1o City afl
amoumts paid npder this Agreement, and @) if fermination ocengs thereafier, refimd to City amowmts paid
" under this Agreement dqprec:ate«d ona sixaight line basis over a ten (10} year period from the date of thig

Agreement.
. B.  Conditisns

Canifractor shaﬂ.'have ﬁo'liaﬁﬂity or obligation for any Infripgement or clafm of
Infringement wmless ‘City: (i) nofifies Contracior'in wrting of any Infingement Clam or aileged
"+ Infringement of whiich City becomes aware within a reasonable time thereafter (aot to exceed thirty (30)

~ days after City first had knowledge of same or such shorter period as may be required in order fo avoid - |
prejudice to Contractor); (if) does not prevent or impede Confractor from the conduet of the defense of

+ such claim, inchading negotiations for setflement or compromise; §if) provides Corntractor with non-
privileged information ard records of the City and makes a good faith effort to provide access to relevant
Chy persomnsl; (iv) pemmits Coniractot fo alter the Hardware or System Software, at its own expense, to
. tender #non-infringing; (v) authorizes Contractor to procure for City the anthority to contimue the use snd
possesmcn of the System Software or Hardwere at no addmonal cost or additional expense to City beyond
sums owing under this Agreemmt . .

C. Exclusions

. Contractor shall have no liability for an nfringement or alleged Infringement eaused by: G) use
of a superseded or modified relesse of the System Software or poriion thereof, if such infringement wonld
have been avoided by the use of a omrent wmmodified release of the System Software; (i) use of the
System in g manner not anthorized by Contractor or for 2 purpose other than City's nse in accotdance with
this Agreement; (it} nse of System Sofiware or Hardware which has been altered by City or any person
other than Confrastor; {iv) the combination, operation, or use of the Hardware or Systern. Software with
other equipment or soffware not furrished by Confractor, if snch mf{mgemcnt would have been avoided
by use of the Hardwa:e or Systcm ‘Sofiware alone.

~
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D. Warranty of Authcn‘:y, NB Conﬂlct

Bach party hereby warrants to the other that itis authonzed 1o enter into this Agreement and that
its performance thereof will not conflict with any other agreament.

23, Confidential Infa-rmahon

A, Standard of Cars, Confractor nnderstands and agrees that, in the performance of the
work or services under this Agreement or in contemplation thereof, Contractor may have access o private
or copfidential information which may be owned or controlled by City and that such information may

- contain proprietary or confidential details, the disclosure of which to.third parties may be damegingto——-

City. Coniractor agrees that all information disclosed by, City to Contractor shall be held in confidence -
and used only in the performance of the Agreement. Contractor shall exervise the same standard of care
fo protect such information as 2 reasonably prudent Contractor would use to protect its own propne.m:y

data. . L .

B. Contractor Information. Contractor represents that information conserning Contractor’s
Firmware, Scftware (includihg, without Himitation, System Software), prising, produocts, finances, and
business constitnie frade secrets within the mezning of Seotion 1060 of the California Evidence Code
" (irade secrets privilege) and Séction 3426 et seq. of the California Civil Code (Uniiform Trade Secrets

. Act) which are by their nature competitively sensitive and proprietary {collectively “Trade Seorets™).
Contractor shall idertify Trade Secrets as such af the tims of their subsmission to the City. City.therefore
agrees to use s best efforts not fo disclose all or any patt of the information, matetials or property
comstituting the Trade Seovets provided thet Contractor indemmifies and holds harmless City from any
Hability, costs and expenses actﬂa'ﬁy incurred by City as a vesult of opposing disclosure of the Trade
- Secrets, In the event City receives a request for Trade Seorets under the City's Sumshine Ordinance, the
Public Record Act, or other applicable public disclosure taw, City shall inform Confractor of such request
within ten (10) days of City’s knowledge or such shorter period as necessary under the applicable stainte
to avoid prejudice to Contractor’s ability fo oppose disclosure. In the event City is nonetheless requxreci
by law to disclose any of the Trade Secrets, City shall give written notice five business daysphorto
disclosure aud the Confractor hereby teleases the City from anty and ell claims or lisbitity, including any-
and all ¢laims now known or uni:uovm, ansmg out of the City's legally-Tequired disclosure of any of'the
Trade Secrets to third parties or arising out of-third patty use of such Trade Secrets. Fn no event sha]l this
Section be interpreted as applying to the contents of this Agreemment. ‘

“C. . Survival. These obligations of conﬁdentiality shall survive the termination of the——
" Agreement. : - :
23.  Inéuranmce °

. A - Withoutin any way Hmiting Contractor’s izhflify purssant to the "Indermification and
General Linbility,” section of this Agreement, Contractor must maintain in force, during the fill term of
the Agreement, insurancs in the following amounts and coverages:

i Workers Compensahcn, in statutory amounts wﬁh Employers’ Liability linits
not less than $1,000,000 each accident. ,

ji3 Comprehensive or Commercial General Liability Insurance with limits not less

than $1,000,000 each oscurrence Combined Single Limit for Bodily Injury and Property Damaoe, ) .-

’ mcluémg Contractual Liability, Personal Injury, Products and Complcted Operations.
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i,  Conyprehensive Antomobile Liability Insurance with limits not less than B
$1,000,000 each ocourrence Combined Single Limit for Bodily Injury and Propcrty Damage, mcludmg
Owned and Non-owned and hired auto coverage, as apphcable. .

B, Commerczal General I..mbﬂzty and Commercla[ Automobﬁe L!.abﬂlt}' Insurance pohc}es
must proﬂdc the following:

: 1. MNameas Additionsl Tnsured the City and County of San Francisco, fts Officers,
Agents, and Employees, ‘ : ‘ . . .

_fi.  Thatsuch policies are primary fsurazce fo any othet #hstrance available tp the

Additional Tnsureds, withvgespect to any claims arising out of this Agreoment, and that insmtanee apphcs L

separately to each insured: agamst whom clann is madc or Suit is brought. e

C All policies shaﬁ provide ﬂm'ty days’ advance writien noflce 1o City of canceﬂatzon, fon-
reneweal or reducton in coverags, maﬂcd {o-the follomng adc&‘css,

Director
Department of BIecﬁons

1 Dr. Carlien B. Goodlett Place, R00m48 o e

SanFrancxsco,Cahforma%lO?. . ) . S ST L.

kN _l

D, Should any of the required ingurance be promded under & claims-made form, Contractor
shall maintain such coverage continnousty throughout the term of #his Agreement and, without lapse, for
a period of three years beyond the expiration of this Agresment, to the effect that; should qeemrences -
‘during the conteact term give rise to claims made after expiration of the Agrsement, such claims shall be
covered by such claims-made policies. )

E . Should any of the required insurance be prowdcd under & form of toverage ﬂ'ﬁat includes
a general annual aggregate limit orprovides that claims imvestigation or legal defense costs be included in
such general annual aggregate Hmit, such general annual aggregate Hmit shal be double the oscurrence or
clalms limits spec:ﬁed abwa

F, Shonld any raqmred ingursmee lapse dunngt‘hc texm of this Agreemeni‘, requests for
payments origmating after such lapse shall not be processed until fhe City receives satisfactory evidence
of reinstated coverage as required by this Apreement, effective gs of the lapse date. If insurance 15 not
reinstated, the Cify may, at its soIe option, fexminate this Agxe&ment effective on the datc of such ‘Iapse of

IISDTance.

G‘. Bei'orc commencing any operations under this Agreement, Contractor shall furnish to
City certificates of insurance and additional insured palicy endorsements with insiurers with ratings' -
cornparable to A~, VI or higher, that are authorized to do business in fhe State of Celifornis, and that are
satxsfactory to City, in form evidencing all coverages set forth above. Failure fo mamta.m insurance shall

constitide a material brcach of this Agreemcnt.

, H Approval of the insurance by ity shall not relieve or decrease the liability of Contractor
heremnder, ' - .
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D. Warranty of Authorrty, }Io Conﬂmt.

Bach party hereby warrants to the other that it is authorized fo enter info this Agreernent erd thai
its performanee thereof will not conflict with amy other agzeemcn’c. )

22, Confidentinl Informaﬁun

A. Standaxd of Care, Confractor und&rstands amd Agress thaf, in the pcrfonnance of the
work of services under this Agreement or in contermplation thereof, Contractor may have access to private
or confidentia} information whick may be owned or controlled by Ciy and that such information may
contain propriéfary or confidential defails, the disclosure of which to third parfies ray be damaging o
City. Coniractor agrees that all mformation disclosed by City to Contractor shall be held in confidence

and used only in the performance of the Agreement. Caniractor shall exercise the same standard of care.

1o protect such mformaﬁon as a reasonably prudent Contractor would use o protect: its owm propnetarjr
Gata, .

R Coutractor Informafion. Contractor represents that information concerting Cortractot’s
Hirmware, Software (inclading, without Hmitation, System Software), pticing, produots, finances, and
business constitute trade secrets within the meaning of Section 1060 of the California Evidence Code
(trade secrets privilege) and Section 3426 st seq. of the California Civil Code (Uniform Trade Seorets
Act) which are by their nature compefitively sensitive-and proprietary (collectively “Trade Secrets™).
Contractor shall identify Trade Secrets as such at the tiree of thelr submission to the City, Citytherefore
agrees to use its best efforis not to disclose a1l or amy part of the information, ratetials or property
constiinting the Trade Secrets provided that Contractor indemmifies and holds harmless City from any
lighility, costs and expepses ac’mal]y incurred by City as a result of opposing disclosure of the Trade
Secrets, In the event City receives 2 request for Trade Secrets nnder the City's Sunshine Ordinance, the
Public Record Act, or other applicable public disclostre law, City chall inform Contractor of such request
within ten (10) days of Ciiy’s knowledge or such shorter perfod 4s necessary under the applicable statate
io avoid prejudice to Contragtor’s ability to oppose disclosurs. I the event City is nonetheless required
by law fo disclose any of the Trade Secrets, City shall give written notics five business days priorto ~
disclosure and the Contractor hereby releases the Cify from any and sli claims or liabitity, including any.
and all claims now known or unkaown, arising out of the City's legally-required disclosnre of any of the
Trade Secrets fo third parties or arising out of third party use of such Trade Secrets. Tnno event shall this™ "~
Section bs m’ferprctsd as applying to the contents of this Agrcemeni ;

, G Swurvival. These obligations of conﬁdmuélrty shall survive the términation of the
Agreement,

23. Tasuorance -

A - Withoutin any way limiting Confractor's liability pursuant fo the "Indemnification and
General Lizbilty,” section of this Agreement, Contractor must maintain in force, during the full” tcrm of
the Agreement, insurancs in the fo]lowmg amounts and coverages:

i Workers Corhpensation, in statwtory amounts, with Employers Liability l}mlts
not less than $1,000,000 each acclde:nt

i, Comprehensive or Commercial General Lizbility Tnsurance with Hrmits notless

__ then §1,000,000 each ocourrence Combined Single Lirmit for Bodily Injury and Property Damavc . ’

) mci'u&mg Contractusl Lisbility, Personal Injury, Products and Completcd Opcratzons

-
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piih Comprehensive Autorobile LlabﬂIW Insurance with limils not Isss than .
$ 1,000,000 each oceumence Combined Single Limit for Bodily Injury and Propcrty Damage, mcludmg
Owned and Non-owned and hired anto coverage, as apphcable. .

B, Commcrcml General I_Jﬂbﬂ.‘ity and Cummcrcml Antomobﬂc anblhty Tasurance policies
must provide the following: .

L Neme as Additional Fosured the City and Countj of San Francisco, its Officers,
Agents, and Employees, ' ) ‘ . .

ii. “That such policiel are pnmary fnsurance to zay other insurance gvailable to the
Additional Inser eds, with respect to any elaims arising ouf of this Agresment, and that nsetance apph&e
separately to each msurad agamst whom ¢laim i is mads or suit is brought.

G Al pohcxes shail promde ﬂnrty days advance wrilten noﬁoe to Cliy of cancs'lanon, ao0n-
renewal or r&d&cﬁon in coverage, maﬂed to-the Ioﬂowmg address:

Director

Department of Elsctions - :

1 Dr. Carlton B.-Goodleit Place, Room 48 ' , -
- Sas Franoisco, Cahfonna 94102 - . SRR LS

D. SEkould any of the reqmred insurance be provided under & claims-made form; Contractor
shall maintain such coverage continuously thronghont the temmn of this Agreement and, without lapse for
.8 period of three years beycnd the expiration of this Agreement, o the effect hat; should ocourences -

‘during the contract term give Tise b clafms made affer expiration of the Agreement, such claims shall be

covered by such claims-meade policies.

E. Should any of the required insurance be provided under a form of coverage that includes
& general annual aggregate Himit orprovides that clatms investigation or legal defense costs be incladed in
* such general annual aggregate limit, such general annual aggregate Himit shall be double the occurtence or
claims limits spcc}.ﬁed gbova. )

—— ~ — - — e i et

F. Shopld any raqmred insurance lapsc during the term of this Agreement, requests for
payments origmating after such Iapse shall nof be processed until the City receives safisfactory evidence
. of reinstated coverage as required by this Apgreement, effective as of the lapse date. If insurance is not
reinstated, the City may, at its sole option, terminate this Agreemer:t effective on the date of such lapse of

insuranee.

: G. Before commencing any operations under this Agreement, Contractor shall furnish to
City certificates of insrance and addifional insiured policy endorsements with insurers with ratings’
comparable to A~, VIH or higher, that are anthorized fo do business in the State bf Cahforma, and that arc
satisfactory to City, in form evidencing all coverages set forth above. Failure to mamtam insuance shall

constititie a material breach of this Agreement,

H.-  Approval of the insorance by City shall not relieve or decreass the lisbility of Contractor
hereunder. - .
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24.  Inderonification and General Liability

. Contractor shall indermify end save harmless City and its officers, agents and employees from,
and, if requested, shall defend them against any and all Joss, cost, damage, injuty, liability, and claims
thereof for igjury to or death of a person, including employees of Contractor or loss of or damage o
property, ausing fom Contractor®s performance of this Agreement, except to the extent that such
mdemmity is void or otherwise nnenforceable under applicable law in effect on or validly retronctive to
the date of this Agreement, and except where such loss, dsmage, njury, liability or claimis theresult of -
. the negligence or wiltful misconduct of City and is nof contributed fo by any act of, or by any orpission fo
perform some duty imposed by law or agreement on Contractor, its subcontractors or either’s agent or
_enployes, The foregoing inderrmity shall include, without Hmitation, reasonable fees of sttorneys,
consuliznts and experts and related costs and City’s costs of investigating any claims against the City.

‘ In addition to Contractor’s obligation to indemnify City, Coniractor specifically acknowledges
and agrecs that it has an immediate and independent obligation to defend City from sny claim which
actually or potentially falls within this Section 24 indernification provision, even if the allegations are or
rasy be growmdless, false or fraudulént, which obligation atises at the ’umc such claim is tendered to
Contractor by City and continues at all times thereafter.

24-1, Surety Bonds '

(a} Cont‘actor shall promde a pcrformancc bond by Jannary 1 2008 (the “Performanse
. Bond") in the amounjs sct forth below to guarantee the fatthful performance of the obligations of
- Couiractor under this Agreement. The Performance Bond shall be substantially in the form of the
pe:fonnancc bond attached hereto as Appendix H (Bond).

_The a:mount of the Performance Bond shall be as follovs:

® Duwring the period of Janiary 1, 2008 iOIanuaIy 1, 2009, the sum of Three
Miflion Dollars and 007100 ($3,000,000,00). This Bond shell be surrendered to Contracior by C1ty upon
dehvary to City of the Bond as set forth in the followingSection (24-1) (iD); P .

(ﬁ) " During the period of January 1, 2609 to Fanvary 1, 2010 the sum of One Million
and 007100 ($1,000,000.00) Dollars, which Bond shalt be surrendered to Contractor by City upon ’
delivery to City of the Bond as set forth in the following Section (24-1) (zi); -

‘(i) . During the period of January 1, 2010 fo January 1, 2011 the snm of Five
Hundred Thousand snd 00/100 ($500,000.00) Dollars, which Bond shall be surrendared to Contractor by.

City upon the expiretion defe of January 1, 2011

(iv) In the event the City, in its sole discretion, extends the contract for two (2)
separate one (1) year periods beyond January i, 2011, during each one (1) year extension, Confrastor
shall provids 2 Bond in the sum of Five Hundmd Thousand and 00/100 ($500,000.00) Dollars, which
Bond ghall be surrendered'to Contractor by City upon the- expiration daté of the first additional one (1)
year extension at January 1, 2012 and, should City extend the contract for the final extension year,
Contrastor shall provide a final Bond in the sum of Five Hundrad Thousand and 00/100 ($50{) 000.06)
Dollars, which Bond shall be surrendered to Contractor at Fatmary 1, 2013.

- (b) The corporats surety (ies) issuing the Pcrformance Bond shall be legalty auﬁmnzcd to -
engage in the business of furnishing strety bonds in Californis, Bach surely shall Have a Girrent AM.
Best raﬁng of not less than A-VII. The corporats surety(ies) issuing such 'bonds shall have no habﬂrty
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under any bond followmg the expzm'non date of sush bond except for any cialms subgﬂttedto the surety
prior to fhie expiration of such bond, The carporate sursty (ies) shall have no lisbility and no resourse

shall arise Whatsoever dgainst the corporate surety (les) should it or they elect not to renew a Performance
Bond upon its expiration date. .

" (©)  Intheevent that apexfonmnoe bond of offher financial assurande is :reqmred by City and
is provided by Confractor in connection with this Agreement or Contractor's performance heremder, City
shall not demand payment with respect to such finanoiel assirance by reason of an al,lcgcd default by -
Contrastor under this Agreement natil City shall have provided Contrector with written notice and any
apphcabic ouze penod sba'll have anpn-eci without such default havmv been cured by Contractor.

25, ‘V.[axmumhabﬂlty ofConirachr o

CONTRACI’ ORS TOTAL AGGREGATE LIABILITY FOR.ANY LOS S DAMAGB, COSTS
OR EXPENSES UNDER OR IN CONNECTION WITH THIS AGREEMENT, HOWSOEVER
ARISING, INCLUDING WITHOUT LIMITATION, LOSS, DAMAGE, COSTS OR EXPENSES

" CAUSEDBY BR_EACH OF CONTRACT, SHALL TN NO CIRCUMSTANCES EXCEED THE

AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT FOR THE YEAR IN
WHICH THE CLAMM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES
ACTUALLY ASSESSED BY CITY UNDER SECTION 29-DURING THAT YEAR. THIS
LBVITATION SHALL BE APPLICABLE NOTWITHSTANDING THAT ANY REMEDY
AVATLABER TO CITY MAY FATL TN ITS BSSENTIAL PURPOSE. . CONTRACTOR SHALL NOT
BELIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS, INCIDENTATL LOSS CEDATA,
BNCIDENTAL LOSS OF USE OR ANY OTHER INDIRECT, INCIDENTAT, SPECIAL OR .
CONSEQUENTIAL 1.OSS CR DAMAGE WHATSOEVER, HOWSOEVER ARISING, INCURRED
BY-CITY OR ANY THIRD PARTY, EVEN IF THE PARTIES OX THEIR REPRESENTATIVES
HA.VE BEEN ADVISED OF THE ?OSSIBILI'IY OF SUCE DAMAGES,

(R PR

N OTW'ITHSTANDDIG TI-IE FOREGOING, THIS SECTION 25-IS NOT- XNTE'{\IDE} TO
EIMIT OR IMPAIR (1) THE INDEMNIFICATION OBLIGATIONS OF CONTRACTCR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTOR'S LIABILITY ARISING
OUT OF ORI CONMNECTION WITH ANY YIOLATION BY CONTRACTOR QF CITY CHARTER
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR CAUSES OF ACTION
ARISING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MISREPRESENTATION OR INTENTIONAT TORTIOUS MISCONDUCT. _

26,  Liability of City

CITY’S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIVITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 10 OF THIS AGREEMENT,
NOTWITHSTANDING ANY OTHER FROVISION OF THIS AGREEMENT, IN NO EVENT SHALL
CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR
TORT, FOR ANY SPECIAL, CONSEQUENTIAL INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION
‘WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS

AGREEMENT.
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24, Tndemmification and General Liakility

) Contractor shall indemnify aud save ha.t_rﬁ]css City and its officers, agents and employees fiom,
and, if requested, shall defend them against any and all loss, cost, damags, injury, liability, and claims
theteof for iujary to or death of a person, including employess of Contractor or loss of or damage to

property, arising from Contractcr s petformance of this Agreement, except to the extent that such
fndemnity is void or ctherwise menforceable under applicable law i effect on or validly retroactive to

the date of this Agreement, and except whert such loss, damags, injury, Hability or claimis the result of -

. the negligence or wiltfal misconduct of City and is nof contributed fo by any act of, or by any omission to
perform somee duly imposed by law or agresment on Contractor, ifs subcontractoss or either’s agent or

_cmployee, The foregoiny ndexmity shall include, withont lintitation, reasonable fees of attomeys,
consultants and experts end related costs and City’s costs of investigating any. claims against the City,

s Inadézﬁon to Co:_rhaot-or’s obﬁgé’ciéﬁ 1o mdemnify City, Cén‘rractor é.peciﬁcajly adhowiadgas
and agrees that it has an immediete and independent obligation o defend City from any claim which

actually or potentially falls within this Section 24 indermnification provision, even if the allegations are or -

may be groundless, falss or frandulént, which cbligation atises at the time such claim is tendered to
Contractor by City and contimues af all times thereafier. ’

241, uref:y Bunds

(a) Coutactor shall prov:xda a pﬂrformance bond by J’ anuary 1 2008 (the "Pcdonnanoe
Bond") in the awounts set forthbelow fo guarantee the faithfil performance of the obligations of
Coniractor under this Agreement. The Performance Bond shall be substantially i the form of the

performmance bond attached hereto as Appendix H (Bond).
. The arsoumt of the Performance Bond shall bs es follows:.

' K6 During the period of Jarmary 1,2008 to January 1, 2009, the sum of Three
Million Dollars aad 00/100 ($3,000,000.00). This Band shall be stmrendered o Contractor by City upan
delivery to City of the Bond as set forth i the following Section (24-1) {i);

()  Duringthe period of Janmary 1, 2009 fo January 1, 2010, the sum of One Million
and 00/100 ($1,000,000.00) Dollars, which Bond shall be surrendered to Contractor by Clty upon
delivery to City of the Bond as set forth ih thc fo}lowmg Section (24-1) (iii);

‘ - (i) Durmg the period of Jamwary 1, 2010 to Ianuary 1 2011 the sum of Five
Hundred Thousand 2nd 00/100 ($500,000.00) Dollars, WhlchBond shall be surrcndared to Contractor by
Cily upon the expiration date of JTammiary 1, 2011;

(w) - Inn the event the City, in its sole discretion, extends the contract for two (2)
sepazate one (1) vear periods beyond Janvary 1, 2011, during each one {1) year extension, Contractor
shall provide 2 Bond in the sum of Five Hundrcd 'I'housand and 00/100 ($500,000.00) Dollars, which
Bond shall be surrendered'to Contractor by City upon the expiration date of the first adchﬁonal one (1)
. year extension at Janyary 1, 2012 and, should City extend the confract for the final extension year,
Contractor shall provide 2 final Bond in the sum of Five Hundred Thousand and 00/100 ($500 000. DG)
Dgollars, which Bond sheil be surendered o Contractor at Ia:nua:y 1, 2013, ,

o (b} ’I‘hc corporate surety (ies} issuing the Pcrformaﬁce Bond shall-be legally wﬁmnzad to -
engage in the Dusiness of furmishing surety bonds in California, Back sirely shall Have a Girrent AM.
Best raimt, of not less than A VI The corporate sursty(ies) issuing such bonds shall have no habihty
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tnder any bond following the expiration date of such bond except for any slaims submitted fo the surety
prior to the expiration of such bond. The corporate surety (ies) shall have 1o lisbilify and no recourse
shall arise whatsoever against the corparate sgraty (‘EES) should it or they elect not fo Tenew a Performance

Bond upon s expiration date.

(6} In the event that a performance b_ond or other financial assurance is required by City and
is provided by Contractor in connection with this Agresment or Contractor's performance hersunder, City -~ -
" shall not demand payment with respect to such finansial assurance by reason of an alleged default by -
Contractor under this Agreament vt City shall have provided Contractor with written notics and any
apphca'ble cure pf:nod shall bave expired withont such defanlt havmg been cu;rad by Contractor.

25, Maximmm anbmty of Contractor _

: CONTRAC’I’ OR'S TOTAL AGGREGA’I‘ E LIABILITY FOR ANY LOSS, DAMAGE, COSTS
OR EXPENSES UNDER OR IN CONNECTION WITH THIS AGREEMENT, HOWSOEVER. |
ARISING, INCLUDING WITHOUT LIMITATION, LOSS, DAMAGE, COSTS OR EXPENSES
* CAUSED BY-BREACH OF CONTRACT, SHALL IN NO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE BPOSED ON CONTRACTOR IN
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT FOR THE YEAR IN
WHICH-THE CLATM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES
ACTUALLY ASSESSED BY CITY UNDER SECTION 29 DURING THAT YEAR. THIS
LIMOITATION SHALL BE APPI ICABLE NOTWITHSTANDING THAT ANY REMEDY

AVATLABLE TO CITY MAY FAIL IN ITS ESSENTIAT PURPOSE. CONTRACTOR SHALL NOT . - ; .

BELIABLE FOR ANY LOSS OF PROFITS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAY. LOSS OF USE OR ANY OTHER INDIRECT, NCBDENI‘AL SPECIAL OR. .- S :
CONSEQUENTIAL L.OSS CR DAMAGE WHATSOEVER, HOWSQEVER ARISING, INCURRED o
BY-CITY OR ANY THIRD PARTY, EVEN IF THE PARTIES OX THEIR REPRESENTATIVES -

HAVE BEEN ADVISED OF THE I’OSSIBILII‘Y OF SUCHDAMAGES.

. NOT WII'HSTAND]NG THE FOREGO]NG ‘I’EIS SECTION 25 IS NOT H\TI’ENDED TO
LIMIT OR IMPAYR (1) THE-INDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21,22(B) OR 24 OF THIS AGRBEMENT, (2) CONTRACTOR'S LIABILITY ARISING
OUT OF OR IN CONNECTION WITH ANY VIOLATION BY CONTRACTOR OF CITY CHARTER
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR GAUSES OF ACTION
ARISING INDEPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIVITATION
FRAUD MISREPRESENTA’I‘ION OR INTENTIONAL TORTIOUS MISCONDUCT.

26, Llabxhty of City .

CITY'S OBLIGATIONS UNDERTH}S AGREEMENT SHALL BE LIMITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED EOR IN SECTION 10 OF THIS AGREEMENT,
NOTWITHSTANDING ANY OTHER FROVISION OF THIS AGREEMENT, IN NO EVENT SHALL
CITY BE LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR
TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN CONNECTION
- 'WITH THIS AGREEMENT OR THE SERVICES PERFORMED v CONNECI‘ION WI'IH THIS

AGREEMENT.
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27.  Conflictof Interest

Through its execution of this Agreement, Contractor acknowledges that it is familiar with the.
provision of Section 15.103 of the City's Charter, Axticle III, Chapier 2 of the City's Campaign and
Govemnmental Conduct Code, and Section 87100 et seq. and Seciion 1090 ¢t seq. of the Governirneni
Code of the State of Cahfomla, and certifies that #t does hot know of any facts which constitufes a
violation of said provisions and agrees that it will immediately notify the City if it becomnes aware of any
such faot during the term of this Agreement.

"28. Notxf:es to the Parﬁes

i . Unless oﬂzerwzse indicated elsewhere in this Agréement, all writfen comrmmications sent by the
partiesmay be- by U.S. mail, an overnight courier seivice prowdmg svidence of delivery, of by fax, and
shall be addressed as follows: ’ . .

“"To City: Diector .
v Depariment of Electians
1 Cariton B. Goodlett Place, Room 48
Szn Francisco, California 94102
Fax: (415) 554-7329

To Contracior:  Sequoia Voting Systems, Tne. ~-- -~ —
. Peter McManemy, VP/CFG -
7677 Osakport Strest
Oskland, Califortria 94621
Fax (510) 875-1226

T Any nbﬁce of defavlt mﬁstbé sent by ragisrcred mail, Notice shall be effostive on receipt,

- Either party may change the address to which notice is to be setit by giving written ndtice thcrcof io ﬂzc '
other paiy. ... ‘

29.  Ligquidated Damages

Al By cntering into this Agreement, Contfractor agraes that if any of the events stated in this
- Section 29 ocer, and are not corrected within fhe tinfe periods stated of referenced in this Section 29,

. City will suffer actual damages that will be impréctical or extremely difficult to detenmine; firther,
Contractor agrees that sach sum stated below is not 2 penalty, but is 2 reasonable estimate of the loss thaf
Cnty will incur based on the delay, established in Jight of the circumstances existing at ths Hime this
comiract was awarded, City may deduct a sum representing the Houidated datnages then owing by
Contractor from any money due fo Contractor, Such deductions shall not be considered & penalty, but
rather agreed monetary, damages sustained by City because of fhe events described below. In the event
City.is awarded Liquidated Damages undet this Section, the amonnts payable by Contractor tnder this™
Section 29 represent the sole and exclnsive damage award available fo City by resson of any of the events
described or referenced in this Section 25, notwithstending sny other term or provision of this A greement
except the indernnification obligations of coniractor under Section 21, 22(B), and 24 of this ag:rcement

: Tnno cventand under no ciroumstances will the total amount of liquidated damages imposed on
Contractor pursuznt to 21l subsections of this Sectmn 29.exceed () during the frst year from January 1,

2008 through December 31, 2008, the sum of Four Million Dollars ($4,000,000.00), but not exceeding the
. amount of Three Million and 00/100 Dollars (33,000,600, OG).m Seotion 29.C.3. for auy single election;
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. (ii) during the second year from Jauvary 1, 2009 through December 31, 2009, the sum of Three Million -

and 00/100 Dollars ($3,000,000.00), but not exceeding the amount of Two Million Five Hundred
Thousand and 00/100 Dollars (§2,500,000.00) in Section 29.C.3, for any single clection; and (i) during

~the balance of the term of this Agreement, the sum of Two Million Dollacs and 00/100 ($2,000,000.00)
per election, but not exceeding (2) One Million and 00/100 Dollars ($1,000,000.00) for any single

election that does not invalve ranked choice voting or (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single election that includes ranked choice voting as provided in Sestion 29.C.3,
Except that in n6 event shall Contractor incnr or be Hable for payment of liquidated damages where delay

resulis from an Excusable Delay (as defined in Section 56 of this A greement} or where delay is due fo the

failure o Hmely receive certification, but such delay is 16t a result of the failure of Contractor fo pursne
an applcation for certification with reasomable care and diligence (as provided in Section 5 C(1)) by-
meeting Critical Milestones #1 and-#2---For purposes of caloulaiing the maximum damages per election
under this Section 29, Liguidated Damages assessed for a “single election™ shail mean all Lignidated
Da.mages assessed under Section 29C and 29E for that efection, . .

The smounis for w}nch Contractor is habla under this Sectton 29 are refexzed toas ‘11qmdatcd
Damages”

B, Critical Milestones: In fhe eveut that Coviractor fails to complete any of the Critical -
Milestones (as Hsted on Appendix B-1) and does not cure such feilure within the oure petiod applicable o
that Critical Milestone as stated in Section 9, Contractor shall be Hable for Liquidated Damages in the
surm of One Thonsand and 00/100 ($1,000.06) Dollars per day commencing after expiration of the cure

" . pericd uutil the Crifical Milesions fs mef up fo a maximuh amowmnt of One Hmzdred Thousand and 00/100 -

($100 600, 00) Dollars i the aggrcgatc for a single Critical Milestone..
g o On Election Days: | .

1. Ifien perccnt (10%) or more of the DRE tmits fail io operate on an election day,
Contractor shall Hable for Liquidated Damages in the amouat of One Hundred Seventy Five
Thousand and 00/100 Dollars ($175,000.00) provided, however, that DRE wmits which fail fo
operate but are successfully repaired, replaced or made operational by Contractor within one (1)
hour of réceipt of notice from City (provided that additional DRE umiti/paris purchased by the
City are available or if no such units/parts are available that Contractor uses best efforts fo obfain
such unite/parfs and make replaceinents or repeirs within a reasonable time} shall notbe desmed
to have failed fo operate. In the event that Contractor is o longet providing storage and
warehoysing services for the Hardware, the City shall afford Confractor access fo the Hardwere-

. as and when necessary for Contractor to perform Contractor’s mainténance obligations under this
- Agreement. . .

2. Hten perocnt (10%) oz more of the op'acal scan units fail fo operatc onan
election day, Contractor shall be liable for Liguidated Damages in the amowmt of One Himdred
Seventy Five Thousand and 007100 Dollars ($175,000.00) provided, however, that optical scan
units which £l fo operate but are repaired, replaced or made opsrational by Contractor within-
four (4) howrs of receipt by Contractor of notice from City (provided that additional optiesl scan

- umnite/parts pirchased by the City ate aveilable, or if no such wits/parts are available that

Contractor uses best efforts to obtain such vnits/paris and make replacements or repairs withina -

reasonable tme) shall not be deemed fo have fafled to operate. In the event that Contractor is no

longer providing storage and warehousing services for the Hardware, the Cﬂy shallafford . -

Contractor acoess 10 the Hardware as and when necessaty for Contractor to perform Contractor’s
. maintenance obligations under this' Agresment.
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21, Counflict of I:B.ferest

Thmugh its execution of this Agreement, Contractor acknowledgcs that itis fmﬂlar with the.
provigion of Section 15.103 of the City's Charter, Azticle I, Chapier 2 of the City's Campaign and
Governrmental Conduct Cede, and Section 87108 et seg. and Section 1090 et'seq. of the Governunent
Code of the State of Califormia, and certifies that i does not know of any facts which constifufes a

violation of said provisions end agrees thaf it will mmcdzately notify the City if it becomes aware of any -

such fact during the term of this Agrecment . . . T

28. Noﬁcestoﬂlel’arﬁes . y ' .

 Unless- otherw:sa mdlcated elsewhere in this’ Agrcement, all writfen comfmunications sent by the

partics may-be by U.S. mail, an overnight courier servme p’rovzdmg evidence of dehvery, of by fax,and .

. shall be addressed as follows:
“To City: " Direotor ,
Department of Blectians

1 Carlton B. Goodlett Place, Room 48
San Francisco, California 94102 .
Fax: (415) 5547399

o

To Contracior: Seq_uma Voting Sys’fzms Ine: ---- e
B Peter McManemy, VP/CFO -
7677 Oskport Street
Oeldand, Califorria 94621
Fax {510} 875-1226

Any noﬁce of dcfault must be sent byrcgisicred mail, Notice shall be effective on receipt,

Bither party may change the address fo thch notice is fo b8 sent by giving written notice thereof to thc
other pariy. . : ’

29, Lignidsted Damages

A, By entering into this Agreement, Contractor agrees that if any of the events stated in. this
- Section 29 occur, and arenot comrégted within fhe tirge periods stated or referenced i this Section 28,
City will suffer actual damages shat will be impractical or extremely difficult to determine; further,
Gontractor agrees that each surn stated below is not a penalty, but is a reasonable estimate of the loss that
City will inout hased on the delay, established i light of the circumstances existing at the time this
coniract was awarded, City may dedoct a sumn representing the Hiquidated darazges then owing by
Cantracior from any money due fo Confractor. Such deductions shall not be considered a penalty, but
rather agreed monetary demages sustained by City becauss of the events desoribed below. Inthe event
City-is awarded Liquidated Damages umdet this Section, the amounts payable by Contracter under this’

Section 29 represent the sole and exclusive damage award available to City by resson of any of the events '

desoribed or referenced in this Section 29, notwithstanding any other term or provision of this Agreement
except the indermification obligations of contractor under Section 21, 22{B), and 24 of this agreement.

: Inxo event atxd under no circumstances will the total amount of Kquidated dzmages imposed on

" Contrasctor pursuantto all subsectons of this Sccnon 29.exceed () during the st year fom January 1,

. 2008 through December 31, 2008, the sum of Four Million Dollars ($4,000,000.00), but not sxceeding the
- . amount of Three Million and 00/100 Dollars ($3,000,000,00) in Section 29.C.3. for any single election;

~
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{if) during the second year from January 1, 2009 through December 31, 2009, the sum of Three Million
and 00/100 Dollars ($3,000,000,00), but not exceeding the amount of Two Miltio Five Hundred
Thousand and 00/100 Dollars ($2,500,000.00) in Section 28.C.3, for any single election; and (i) during

_the balance of the term of this Agreement, the sum of Two Million Dollars and 00/100 ($2,000,000.00)
per election, but not exceeding (2) One Million and 00/100 Dollars ($1,000,000.00) for any single

- election that does not involve ranked choice voting or (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single election that includes ranked choiee voting as provided ir Section 29.C.3.
Except that in nd event shall Contractor incur or be lisble for payment of hiquidated damages where delay

results from an Excusable Delay (as defined in Section 56 of this Agreement) or where delay is due fo the

failure to timely receive certification, but such delay is not a result of the failure of Contracior fo prasne
an application for ¢ertification with reasonable care and diligenee (as prcmdcd 1n Section 5 C(1)} by - -
meeting Critical Mijestontes #1 and #2- For purposes of caicua‘l:mg the maximnm damages per election
under this Section 29, Liguidated Damages assessed for a “gingle election” shall mean all Liguidated
Damages assessed under Section 29C and 298 for that clection, . .

-

The amormts for winch Contractor is lzahle under t'tus Sectmn 29 are refen'ed to as "Liqmdatcd ’
Damages

- B, Citical Milestones: In the event that Confractor fails to complefe any of the Critical

Milestones (as listed on Appendix B-1) and does not cure such failure within the ouze petiod applicable to

that Critical Milestone as stated in Section 9, Contractor shall be lable for Liquidated Damages in the
sumn of One Thonsand and 007100 (31,000, OG}DoHaIs per day commencing afier expiration of the cure.

period umtil the Critical Milestone is mef up fo a maximssn amount of One medred Thousznd and 00/100

($100,000.00) Dollars in the aggrcgate fora single Cnﬁcal Milestone,
" . ¢ OnEloionDays:

1. Hien perceni (16%) or more of the DRE umts ﬁzﬂ io opcrate on an elecfion day,
Contractor chall Hable for Liquidated Damages in the emonnt of One Fimdred Seventy Five
Thousend and 00/100 Dollars ($175,000.00) provided, however, that DRE umits which fail to -
operate but are suceessfully repaired, replaced or made operational by Confractor within one (1)
hour of receipt of notice from City (provided that additional DRE umits/parts purchased by the
City are available or if no such umits/parts are available that Confractor nses best efforts fo obtain
such units/parts sud make replaceinents or repairs within a reasonable time) shall notbe deemed
to have failed to operate. In the event that Comiractor is ne longet providing storagemd
: warehousing services for the Hardware, the City shall #fford Contractor access to the Hardware-
. a5 end when necessary for Contractor fo perform Confractor’s maintenance obhgahons nnder this
' Apresment, . .

2.  Iftenpercent (10‘V) or more of the optical scan units fail to operate on an
election day, Confractor shell be lable for Liquidated Damages in the amount of Ons Hundred
Seventy Five Thousand and 00/100 Dollars ($175,000.00) provided, however, that optical scan
umits which fail to operate but are repaired, replaced or made operational by Coutractor within
four {4) hours of receipt by Coniractor of notic from City (provided that additianal optical scan
unitsfparts purchased by the City are available, or if no such units/parts are available that

Contraotor uses best efforts fo obtain such vnits/parts and make replacements or repairs withina -

. reastpable Hme) shall not be deemed o have fafled 1o operate, In the event that Coniractor is no
longer providing storage and warshousing services for the Hardwere, the City shall afford
Contractet access o the Hardware as and when n_ecessary for Confragtor to perform Confractor’s
maigtenance obhgatons under this’ Agre:cment
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: 3. For each election in which the City is unable to properly record and tabulate
votes beeause of () an Brror, Defect or Malfimetion in the System, and Contractor fails to
provide an alternative tabulation solation which processes a statement of votes in comphiance
with applicable laws (provided, however, that Confracior’s obligation to comply with laws shall

~be limited a5 staied in Section 53 of this Agreement), or (i) failure of Contractor fo achieve
certification of the System for use in the Election scheduled for June, 2008 and for all
elecHons covercd under this Agreement, Contractor shall be liable for Liquidated Damages ag
follows: for elections occurring in the first (1%) year from Jammary 1, 2008 fhrough December 31,
- 2008, the sum of Three Miflion and 00/100 Dollars (53,000,000.00) per election; for elections
occurting in the second year (2*) year frond January 1, 2009 through December 31, 2009, the sum
of Two Million Five Hundred Thousand and 00/100 Dollass {(82,500,000.00) per election; and for

. elections during the balance of the ferm of thizs Agreement, the sum of (8) One Million and 00/100 .

Doliats ($1,000,000.00) per election not Invoking ranked choice voting, and (b) Two Milliot: and
00/100 ($2,000,000.00) Dollars per elestion involving ranked choice voting. Notwithstanding the
foregoing, any election in which fifty percent (56%) or less of the total number of voting units
suppiied by Contractor are used in such election, Contfattor's ability for Liguidated Darnages
shall be limited to the sum of Five Hundred Thousand (3500,000.00) Dollars. Except that in no
event shall Centractor incur ar be Hable for payment of liqnidated damages where delay is due to
the failere fo Hmely receive certification, but such delay is not a result of faflure of the Comntractor
to pursus an application for certification with reasonable care and diligence (as provided In
Sectien 5C (1)) by meeting Critical Milesfones #1. an&#2 or results from gn Bxonsable Dalay (as
dcﬁnedm Section 56 of this Agreemeut} R — e

4, If due to an Brror, Defect or Malfimetion in the System, City's tabulation of votes

diring an elegtion at ten percent (10%) or more of precinots is delayed, Contracior shail be Hable

- for Liquidated-Damages as foHows: if votes are not tabulated by 11:59 p.m. on that election day, -

the sum of One Bundred Fifty Thousand and 00/100 Dollars ($150,000.00); if votes are not

* tabulaied by noon of the day after that election day, the sum of Two Hundred and 007100 -
"Thousand Pollars ($200,000.00); if votes are not tebulated by 11:59 p.m. on the second day
following that election day, the sum of Four Humdred Thousand and 007160 Dollars -
(8400,000.00).

a0, Bankruptey

: In the event that either party shall cease conducting business in thenormal course, become--
insolvent, meke a general sssignment for the benefit of credifors, suffer or permit the appointment of a
receiver for ifs business or assets or shall avail itself of, or become subject to, any proceeding wnder the -
Faderal Bankruptoy Act or any other statute of any state relating to insolvcncy or the protection of rights
of creditors, then at the ophon of the other party this Agreement shall texminate and bc of no firther force
end cﬁcct .

3%, Andit and Inspection of Records

Couiractor agress to maintain and ke available to the City, during regular business honrs,

accurate books and accounting records relating to its work under this Agresment. Contractor shell permit -

City to andjt, examine and make excerpts and transeripts from such books and records, and to maks andits
of all imvoices, materials, payrolls, records or personal and other data related to all other matters covered
by this Agreement, whether funded in whole or in partunder this Agreement. Conractor shall maintain
such data and records i an aceessible focation and condition for a period of not less than five years afier
final payment mder thls Agresment or until after final audithas been resolved, w}uchcvcr is Jater. The
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Stafe of California or any fedzral agency havmg an interest in the subjeot of this Agreergent shall hava the
- same righis conferved upon Clty by this Section. .

32 Subeontracting

- Contracfor intends o retain subcontractors to perform certain of Confzactor’s dufies 1inder this
Agreerent, subject to the consent of the City in accordanée with this Section 32. Prior fo retainiag a
subconiractor, Contractor shall notify the City in writing of the identity of the proposed subcontractor. |
The City shall prompily evaluate such subcontractor, and shall not unreasomably withhold, delay ox
condition the City’s consent to such suboantractor. r the event the Gty rejects any subéontractor
proposed by Contractor, City shall notify Contractor o writing specifically stating the City’s reason for
rejection of such subcontractor. To the. extent that Contractor is delayed in performing Contractor’s
obligations mder this Agreement due to a defay by the City in approving or rejécting a subconiractor, the
deadlines ynder this Agreement shall be extended by the time period atiributable o the City's delay.
Neither parfy shall, on the basis of this Agrcement contract on behalf of or in the rame of the other party.
An agreement made in violation of thzs provision shall conﬁr noTights on any party and shall be nudl end
void. ]

33. Assignment

The services to be performed by Contractor are personal in character and neither this Agreerent
por any duties or obligations herevmder may be assigned or delegated by the Contractor unless first
approved by City by writien instrizment execufed and approved in the sarfie manner as this Agréement,
provided that Contractor may subcontract Coptractor’s obligaﬁo-zs hereunder in acgordance with Secion -
'32 sbove. Notwithstanding the foregoing, Confractor may assign this Agmcmcnt to any enfity owned or
. controlled by, or under common control with Confractor provided (i) the assignce has executed an .
assignment and assmphon agreement reasonably aceeptable to City, and (u') the assignies has the ability
to petform Contractor’s obligations under this Agreement.

34, Disadvantaged Business Enterprise Tiilizafion; Liguidated Damages
- 8. The DBE Ordinance ’

Comiractor, shall comply with 4} the requirements of the Disadvantaged Business Enterprise
Ordinence set forth in Chapter 14A of the San Francisco Admibisirative Code as ¥ now exists or as If may
. be amended in the foture (collettively the “DBE Ordinance”), provided such amendments do not
materially increase Contractor’s obligations or Habilities, or materially diminish Coniractor's tights, under
this Agresment, Such provisions of the DBE Ordinancs are incorporated by reference and made a part of
this Agresment as though fully set forth in this section. Contractor’s willful failure to conply with any
appleable provision of the DBE Ordinance is a material breach of Contrector's obligations wnder this
Agreement antd shall entiffe City, subject tg any applicable notice atd cure provisions set forth in this
Agreement, fo exercise any of the remedies provided for under this Agreement, wnder the DBE Ordinance
or otherwise available at law or in eqmty, which remedies shall be cumulative unless this Agreement
exprwsly provides thaf any remedy is exclusive, Jn addifion, Contractor shall comply fully with It other
applicable local, state and federal Jaws prohibiting dlscnrmnatzon and requiting equal opportuaity in
contracting, Including subcontmeting.

" b.Compliance and Enforoeiment

) 1.Enforcement
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3. For each election in which the City is unable to propesly record and tabulate
votes because of {f) an Frror, Defect or Malfunction in the System, and Contractor fails to
provide an glternative tabulation solution which processes a staternent of votes ¥ compliance
with applicable laws (provided, however, that Coniractor’s obligation to comply with laws shalt
be limited as stated in Section 53 of this Agreement), or (i) failure of Contractor fo achieve
certification of the System for use in the Election scheduled for June, 2008 and for ail .
elections covered under this Agre&ment, Contractor shall be liable for Liquidated Damages as
follows: for elections oocurring in the first (1%) year from Jammary 1, 2008 through December 31,
2008, the sum of Three MiTlion and 007100 Dolars ($3,000,000.60) per election; for elections
oscurring in the second year (2° } year fromd Jannary 1, 2009 through December 31, 2008, fhe sum
of Two Million Five Hundred Thousand and 00/100 Dollars ($2,500,000.00) per election; and for

. elections during the balance of the term of this Agreement, the sun of (2) One Miliion and 00/100 -

Dollars ($1,000,000.00) per election not invoking ranked choice voting, and (b) Two Million and
407100 ($2,000,000.00) Dollars per elestion involving ranked choice voting. Notwithstanding the
foregoing, any election in which fifty percent (50%) or less of the fotal number of voling urdts
supplied by Contractar are used in such eleotion, Contrastor’s Habitity for Liqiidated Damages
shall be Hmited {0 the sum of Five Hundred Thousand {$500,000.006) Dollats. Except thatinno
event shall Contractor nour or be Hable for payment of iquidated darnages where delay is dueto
the faflure o thmely receive certification, but such delay is not a result of fafture of the Contractor
to pursue an application for certification with reasonable care and diligence (as provided in
Section 5C (1)) by meeting Critica] Milestones #1 end#2 or results fom am Bxousable Delay (as
deﬁncd in Sec}':zon 56 of this Agreemcnt)

4, . Hdue io an Brror, Defect or Malfimetion i the System, City’s tabulation of votes

during an elestion at ter percent (10%) or more of precincts is delayed, Contractor shall be Kable
for Liguidated Damages as follows: if votes are not tabulated by 11:59 p.m. on that election day, -
the sura of One Hundred Fifiy Thousand and 007100 Dollars {$150,000,00); if votes are not
" * tabulated by noon of the day after that election day, the sum of Two Hundred and 06/100 -

Thousand Dollars ($200,000.00; if votes are not tabulated by 11:59 p.m. on the second day ==

—_———— L S N g %

following that elestion day, the sum of Four Himdred Thousand and 00/100 Do]lars
{3400,000.00). .

30 Bankruptcy

: - In the event that either party shall cease condurting busmess in the norma] course, becorme -+ -
msolvcnt, meke a general assignment for the benéfit of creditors, suffer or parmit the appoiniment of a
eceiver for its business or assets or shall avail itself of, or become subjest to, any proceeding under the -
Federal Bankruptoy Act or any other statute of any state relating to msoivency or the protection of ights
of creditors, then at the optlon of the Dther parly this Agreement shall ferminate and 'be ofno ﬁl:ther force

and eﬁcct_

«

31.  Anditand IJJSpBCﬁO]I of Records

~ Coniractor agrees o maintain and make available to the City, during regular business honrs,
accurate books and accomting records relating to its work under this Agresment, Contractor shall permit
City to andit, examine and make excerpts and transeripls from such books and records, and to meke aundits
of all invoices, materials, payrolls, records or personal and other data related to all other mistters covered
by this Agreement, whether funded in whole or in part under this Agreement. Contractor shall maimtain
such data and records {n an aceessible location and condition for 2 period of not less than five years afier
final payment under this Agresment or until after final audit has been resolved, whichever is Tater. The
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State of California or auy federal agency Taamg an interest in the subject of this Agrecment ghal] have the
same rights confcned uwpon Clty by this Section. :

32, Subeontracting

Contractor fntends to retain subcontmctors to perform cerfain of éonﬁactof $ dufies imdor this
Agreeraent, sithject to the consent of the: City fn accordance with this Section 32, Prior fo reteiniaga
subcontractor, Contractor shall notify the City in writing of the identity of the proposed subconfractor. |

* ‘The City shall promptly &veluate such subcontractor, and shall not unreasomably withhold, delay or

candition the Cify’s consent to such subeontractor. n the event the City rejects any subcontractor
proposed by Contractor, City shall notify Contracter in wrrhng specifically stating the City’s reason for
rejection 6f sach subconiractor. To the extent that Contractor is delayed in performing Contractor’s
obligations under this Agreement due to a delay by the City in approving of rejéoting z subconiratior, the
deadfines under this Agreement shall be-extended by the time period afitibutable to the City's defay.
Meither parfy shall, on the basis of fhis Agreement, confract on behalf of or in the name of the other party.
An agreement made in violation of this provision shall confsr 16 rights on-auy party and shall be nuil and
void. . .

33. Ass:gnment

The services fo be performed by Contactor are persons]l in chevacter and nefchcr this Agreement
nor any duties or obligations hereumder may be assigned or delegated by the Confractor unless first
approved by City by written instrument executed and approved in the sarite manmer as this Agreement,
provided that Coniractor may subcontract Contractor’s obhgarzons hereunder in agcordance with Section
32 zbove, Notwithstanding the foregoing, Contractor may assign this Ag:eement to any entity owned or
controlled by, or under common control with Confractor provided (f) the assignee has executed an .
assignment and asswmption agreement reasonsbly acoeptable o City, and (n‘) the assignes has the ability
to petform Coniractor’ 5 obligafions nnder fhis Agreement,

34. Disadvantaged Busmf:_ss Enterprise Ttilizatiin; Iaqnidaféd Damages
. a.'fhe DBE Ordinance

Comiractor, shall cormply with 4l the requirements of the Disadvantaged Business Enterprise
Ordinanice set forth in Chapter 14A of the San Francisco Admihistrative Code as it now exists or as ftmay
be amended in the fature (collettively the “DBE Ordinance™), provided such amendments do not
materially increase Contfractar’s obligations or Tiabilities, or materiaily diminish Contractor's rights, vmder -
this Agroement, Such provisions of the DRBE Ordinanes are incorporated by reference and made a part of
this Agreoment as though fuilly set forth in fhis section. Contractor’s willful failure to comply with any
applicable provision of the DEE Ordinance is a material breach of Contractor's obligations under fhis
Agreement atid shall entitle City, subject o auy applicable notice and sire provisions set forth in this -
Agreernent, o exercise any of the remedics provided for under this Agreement, under the DBE Ordinance
or otherwise available at law orin eqmty, which remedies shall be cummulative unless this Agreement
expressly provides that any remedy is exelusive, Jnaddition, Confractor shal} comply fully with a1l other
applicable local, state and federal laws protibiting dxscmmnatmn and requiring ¢qual opporfunity in
contracting, including subconfracting.

b. Complience and Enforoement

,. 1.Enforcement
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If Contractor willfully fails to copply with any of the provisions of the DRE Ordmance the
rules and regulations implementing the DBE Ordinance, or the provisions of this Agreement pertaining fo
DBE participation, Contractor shall be lisble for iquidated darnages in an amount equal to Conlractor’s
net profit on this Agreement, or 10% of the tofal amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Human Rights Commission or any other public official authorized fo
enforce the DBE Ordinance {separately and collectively, the “Direcior of HRC”) may also impose other |
sanctions against Contractot anthorized in fhe DBE Ordinance, including declering the Contractor fo be
irresponsible and insligible to contract with the City for 2 period of up o five vears orrevocation of the
Coniractor's DBE ceriification. The Direcior of HRC will deternmine the sanctions o be imposed,
including the zmount of Hquidated damage.s afier mves’ngaﬁon pursuautto Admmstraﬁve Cade
§14A.13(B), T

- By entcrmg into ﬂ:us Agreemcant, Cantractor aclmuwlcdges and agrees that any hqu:dated :
damages assessed by the Director of the HRC shall be payable to City upon demnand. Contracter further
acknowledges sud agrees that any Hqnidated damages assessed may be withheld from any moties due 1o

Cortiractor on any contract with City.

Contractor agrees to maintain records necessary for monitoring its complance with the

DEE Ordinance for a period of three years f’ollowmg termination or expiration of this Agreement, and .

shall make such raccrrds avaﬂablc for audzt and inspection ‘by the Dxrcctor of BRC or the Controller upon
request. )

35, Nondfscriminaﬁan; Penalties

A Confractor Shall Not Discriminate. T the performance of this Agresment, Contractor
agrees not to discriminate apainst any employee, City end City employes working with such contraetor or
subcontmotor, applicant for employment with such contractor or subcontractor, or against any person
secking accommodations, advantages, facilities, privileges, services, or membership n all busiesgs,
social, ot other éstablishments or organizations, on the basis of the fact or perception of & person’s race,
color, oreed, religion, national origin, sncestry, age, height, weight, sex; sexual orientation, gender
identity, domestic pattner status, marital statns, disabibity or Acquired Immune Dvﬁcmncy Syndrome or
HIV statas (AIDSKBIV status), or assoclation with members of such pro’cec’ﬂc‘;d ciasses, or i rctalla'bon for
opposition to discrirnination agamst such classes. ;

B. - Subconfracis. Confractor shall incorporate by reference in all subcontracts the
provisions of Sections 12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Fréncisco Adminishative Code
(copzes of which are available from Purchasing) and shall requiré alt subcorrtractors fo corply with such
. provisions. Contractor’s failure to comply with ﬁm ohligations in this subsection shall constituie a

material breach of this Agreement.

C, Non-Discrimination in Benefits. Contractor does not as of the date of this Agreement
and will ot during the term of this Agreement, in any of ifs operations in San Francisco or where the
work is being performed for the City or elsewhere within the United Stafes, discriminate in the provision
of bereavement leave, family medical leave, health benefits] membership or rnembership discounts,
moving expenses, pension and retiretnent benefis or travel benefits, as well as any benefits other than the
benefifs specified sbove, between eraployees with domestic partners and employees with spouses, andfor
between the domestic pariners and spouses of such ensplovees, where the domestic partnership has been
registered with a governmental entity pursuant to state or local law authorizing such registration, subjegt
to the conditions set forth in Section 12}3 2(b) of the San Francisco Adrmmstraﬁve Code.
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D, Condifion to Contract, As a condition fo this Agreement, Contractor shall execirte the
“Chapter 12B Declatation: Nondiscrimination in Copiracts end Benefits” form (Form HRC-12B-101)
with sapparting documentation and seeure ﬂze approval of the form by the San Francisco Human Rights
Comnnsswn. .

E. Incorpuraﬁun of Administrative Code Provisions by Reference. The provisions of |
" Chapters 128 and 12C of the San Francisco Administrative Code are incorporated in-this Section by
reference and niade a part of this Agreement as though fully set forth herein. Contractor shall comply
Fully with and be bound by a1 of the provisions that apply fo this Agreement wnder such Chapters of the
Administrative Code, inclnding but not Hmited to the remedies provided in such Chapters.” Without .

Timiting the foregoing, Contractor understands that pursuant o Section 128.2(h) of the San Francisco S

‘Administrative Code, apenalty of $50 for each person for each calendar day during which such person
was discriminated agzinst in violation of the provisions of this Agreemcnt may be assessed agamst
Contramtor andfor deducted from amy payments due Contractor.

36. - Eamed Income Credit (EIC) ¥orzns

Adzmmstmﬁva Code seetion 120 requires that employcrs provide their employess with IRS Form
W-5 (The Barned Trcorue Credit Advance Payment Ceriificate) and fhe IRS EIC Schedule, as set forth
below. Employers can locate these fo:rms at the IRS Office, on fhe Intemet or anywhere Federal Tax
Ferms can be fou:mi povrmmET LT T -

A, Contmctor shaﬂ pmvxdﬁ EIC Forms to each Eligible Employee at each of the following
times: (i) within thirty days following the date on which this Agreement becomes effective {unless
Cantractor has slready provided such EIC Forms af least once daring the calendar yeat in which such
.. effective date falls); (i) promptly after any Bligible Eraployes is hired by Contractor; end (fii) annually
between Januery 1 2nd Janoary 31 of each calendar year during the torm of this Agresment. -

B.. “Failure io comply with any requirement confained in subparagraph (a)-of this Section

* shall constitate 2 material breach by Contractor of the terms of fiis Agreement, If, within 30 days afier

" Contractor receives written notice of such & breach, Contractor fails fo cure such breach or, if such breach
camnot reasonably be cured within such period of 30 days, Contractar fails to commende efforls to cure
within such period or thereafier fails to difigenfly pursue such cure fo completion, the City may pursus

- - amy rights or remedies available vnder this Agrccmen’t or under apphcable law.

C. Any Subcomiract entered fnto by Contractor shall require the subconiractor to comp]y, as
to the sﬁbconj:'actor’s Eligible Bmployees, with each of the terms of this section,

D, Capltalized terms used in fhis Section snd not defined in this Agreement shall have ﬂae :
meanmgs agsigned to such terms in Sec’aon 120 of the San Franczsao Adminisirative Cods.

37.  MacBride Principles-Northera Freland _

Pursuant to San Francisco Adminisirative Code Sectian 12F.5, the City and County of San
Francisco urges eompenies doing business in Northern Ireland to move towards resolving employment - -
mequities, and encourages sush companies fo abide by the MacBride Principles. The City and County nf

.San Francisco urges San Francisco compames to do business with corporations that ab1de by the
MacBride Principles. - .
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IF Contractor willfilly fails to compiy with zny of the p"cmsmns ofthe DRE Ordmancc, the
rules and e guilations fruplerenting the DBE Ordinance, or the prov:smns of this Agreement perfaining to
DBE participation, Contractor shall be liable for Hquidated damages in an smount equal fo Contractor’s

. net profit on this Agresment, or 10% of the fotal amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Humsm Rights Commission or ary other public offiejal authorized to
enforce the DBE Ordinance (separately and collectively, the “Director of HRC”) may also impose other |
sanctions against Contractor authorized in the DBE-Ordinance, including declaring the Contractor to be
irresponsible and ineligible to contract with the City for s period of up 1o five yemrs orzevocation of the
Contractor’s DBE certification. The Director of BRC will determine the-sanctions to be impossd,
‘including the a—mozmt of Hquidated damages, after investigationt pursuamt o Admmsh'aﬁve Code

§14A.13(B}

. , By entermg into ﬁns AgrcemSHt, Cantractor aclamwledges and agrees that any liquidated
damages assessed by the Director of the ARC shall be payable o City upon demand. Contractor firther
acknowledges aud agrees that any Hquidated damages assessed may be withheld from any monies dns to
Confractor on oy contract with City. - ) .

‘ Contractor agrees to maintain records necessary for monitoring its compliance with ’the
DBE Ordmance for a period of three years %‘ollomng termination or expiration of this Agreement, and
shall tnake such records available for andit and mspect;on by the D:Iector of HRC or the Controller upon

request. -

35.  Nondiscrimination; Penaities

A Coxtractor Shall Not Discriminate. Th the performance of this Agreement, Coniracior
agrees 10t to disoriminate against any employee, City and City employee working with such contractor or
subcontractor, appicant for employment with such confzactor or subconfractor, or against any person
seeking accommodations, advantages, facilities, privileges, services, or membership in all business,
social, or other estabhshmﬁnts or organizations, on the basis of the fact or perception of a person’s race,
color, creed, religion, national origin, ancesiry, age, height, weight, sex, sexual orfentation, gender
identity, domestic partner statns, marital staing, dissbility or Acquired Frivmime Daﬁclcncy Syndrome or
HIV status (ATDS/HIV status}, or assoclation with members of such protected classés, or in retaliation for
opposition o disorimination agamst such clasges, . )

B. - Subconfracts. Contractor shall incorporate by reference in all subcontracks the
provisions of Sections 12B.2(a), 12B.2(c)-(X), and 12C.3 of the San Francisco Administiative Code
(c0plcs of which are svailable from Purchasing) and shall require alf subcontractors to comply with such
. provisions. Contractor’s failure fo comply with the obfigations in this subsection ¢hall constitute a

material breach of this Agraemant.

C. Non-Dis crm:mzﬁun in Benefits. Contractor does not as of the date of this Agreement
and will not during the term of this Agreement, in any of ifs operations in San Francisco or where the
work is being performed for. the City or elsewhere within the United States, discriminate in the provisiod
of bereavement leave, family medical leave, health benefils, membership or membership discounts,
moving expenses, pension aud retirement benefits or travel benefits, as well as any benefits other than the
benefits specified sbove, between employees with domestic partners and employees with spouses, andfor
between the domestic periners and gpouses of such employees, where the domestic partnership has been
registered with a governmental entity pursuant to state or local law anthorizing such registration, subject
to the conditions set forth fn Seotion 1238 .Z(b) of the Sen Francisco Admzmsmnve Code.
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D.  Condition to Contract, Asa condifion fo this Agreement, Confractor shall execuie fhe
“Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-12B-101)
with supporting documentation snd sepure the approval of the form by the San Francisco Human Rzgh’rs
Comm:lsswn .

E. Incorporation of Administrative Code Provisions by Reference. The provisions of
Chapters 128 and 12C of the San Francisco Administrative Cods are incorporated in this Section by
reference and niade a part of this Agreetnent as though fully set forth herein. Contractor shall cofrply
fully with and be bomnd by ali of the provisions that appiyto this Agreement under such Chapters of the
Administrative Code,  including but not limited to the remedies provided in such Chapters.” Without
Hmifting the foregoing, Contractor imderstands that pursaant o Section 12B.2(¢h) of the San Francisco.
Administrative Code, a penalfy of $50 for each person_for ¢ach calendar day_dm'mg which such person
was discrininated against in violation of the provisions of this Agreement may be assessed agamsi
Contractor and/or deducted from any payments dne Contractor.

36. - Earned Income Credit @IC) Forms

Admlmstcatvc Code section 120 requires that amployars promde thek employees thh IRS Form
'W-5 (The Bamned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set forth
below. Employers can locate these fonns at ’che IRS Ofﬁce on the Intemct, or anywhere Federal Tax
. Forms cmbefouni . mtmm NS .

A, Con&:actor shall prowde EIC Forms to each Eligible Employee at each of the following
,ﬁmw, (3) within thirty days following the date on which this Agrecment beoomes effective (unless
Contractor has already provided such EIC Forms af least once during the calendar year in which such
effective dafe falls); (i1) prompily after any Eligible Employee is hired by Coniractor; and (i) anmually
between January 1 end Jangary 31 of each calendar year duri:ig the term of this Agreement.

. B..  -Failre to comply with any rcqmrcmmt contained in subparagraph (a)-of this Section

" shall constifute a material breach by Contractor of the terms of this Agreemnent: H, within 30 days after

Contractor receives written notice of such s breach, Contractor fails to cure snch breach or, if such breack

canmot Teasonably be cured within such period of 30 days, Contrastor fmls to commence efforts fo cire
within such period or thereafier fails to diligently pursue such cure to completion, the City may pursue

any rights or remedies available vnder this Agrecment or wnder apphcablc ltaw.

, C. Any Subconiract entered into by Contractor shall require the subconfractor fo comply,
to the subconhractofs Eligible Enmployess, with each of the imms of this section,

D, Cap1€ahzed tcrms used in this Section and not deﬁncd in this Agreement shall have the

neanings assigned to such terms In Section 120 of the San Francisco Administrative Code. oy

7. . MacBride Principles—Northern freland

Pursuant to San Francisco Administrative Code Section 12F.5, the City and Coutsty of San
Pranicisco urges companics doing business in Northern Freland to move towards resolving employment
inequities, and encourages such companies to abide by the MacBride Principles. The City and County of
- Saq Prancisco urges San Francmoo oompames {o do business with corpuratmns that abide byihe
MacBride Prnciples.
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3%,  Tropical Hardwood and Virgin Redwood Ban

Prorsuant to Section 304 (b) 6f the San Fravcisco Environtnent Code, the Ciy and County of San
Francisco urges contractors not fo import, purchase, obtzin, or use for any purpose, any tropical
hardwood, repical hal.'dwood wood product, virgin redwood or visgin redwood wood product,

39.  Drug-Free Workplace Policy

"~ Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the
mlawiul manafachure, dism“buﬁcn, dispensation, possession, or use of a controlled substance is
prohibited on Cify prezmsas Contractor agrees that any violation of this prohibition by Conﬁactor, its -
cmp'ioyaes, agents or ass1gus will be deerted 2 material breach of this Agreement. .

48,  Compliance with Awmericams with Disabilities Act

Contractor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), prograsms,
services and othes activitles provided by a public erstity to the public, whether direstly o througha
confracior, must be accessible to the disabled public, Contractor shall provide the services spsoified in
this Agreement in a manner that to the extent applicable, materizlly complies with the ADA. and any other
applicable federal, stafe and local disability rights tegislation. This Section 40 does not apply to the
secessibility of the System fo be supplied by Contracior. Contractor agrees not to diseriminate against |
gisebled persons in the provision of servicss, benefits or activities provided under this Apresment and |
fuether sgree that any viclation of this prohibition on the part of Contractor, its employees, agenis or
assigns will constitute a material breach of this Agreement. Confractor shail provide a System which
complies with the accessibility requiréments of Section 53-1 and (except with respect fo the ranked choice
~. voting elements of the Sysiem) Appendix D (Performance Specifications) and (with respeet o the ranked

choies voting elements of the Systern) the RCV Design Specifications.

41, Sonshine Ordinance E e

n aceordance with San Franclsco Administrative Code §67 .24(3), contracts, confractors’ bids,
responses to requests for proposals and all other records of commmunications ‘between City and persons or
firms seeking confracts, shall be open to inspection immediately after a comtract has been awarded.
Nothing in this provision requires the disclosure of & private person's or organization's net worth or other
proprietary Anancizl daja subimitted for qualification for a contract or other benefit until-and unless that
person or organization is awatded the contract erbenefit Information provided which is ¢overed By this

paragraph will be made available to the public upon request.

42.  Requiring Minimrm Compensation for Eniployees .

' Contractor agress to comaply fully with and be bound by 2il of the provisions of the Minfrawm
Compensation Ordinance (MCO), as set forth in San Fravcisco Administrative Code Chapter 12P -~

{Chapter 12P), including the remedies provided, and fmplementing gnidelines and rules. The provisions’
of Chapfet 122 are mcorporate,d herein by reference and made a part of this Agreement as though 1“ully set
. forth. Thetext of the MICO is available on the web athttp:/fwww.sfgov.org/oca/lwih htm. Capitalized”
. terms used in this Section and not defined iv this Agreement shall have the meanings 2ssigned o such
terns in Chapter 12P, Consmtant with the requirements of the MCO, Contractor agrees o all of the

mllowmg‘

. ¢ - A‘
the City contract during the term of this Agmemmf; Contractor shall pronde to the Covered Employac no
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less than the Minimum Cormpensation, which includes 3 minitmumm howrly wage and compensated and
uncomp ensated time off coneisfent with the requucments of the MCO. For the howly gross
commpénsafign porion of the MCO, Contractor shall pay 4 minimum of $10.77 an hour beginning January
1, 2005 and for the remainder of the term of this Agreemcnt provided, however, that Contratiors that are
. Nonprofit Corporations or public entities shall pay a winimum of $9 an hour for the term of this

Agreement,

B. Caniractor shall nof discharge, reduce fn sompensation, or otherwise discriminate against
‘any etnployee for complaining to the Cify with regard to Contractor’s comphance or anticipated )
compliance with the requirements of the MCO, for opposing any practice proscribed by the MCO, for
participating in proveedings related to the MCO, or for seeking to assert or cnforce any tights under the
'MCObyanylawﬁﬂmﬁms L

C.  Confractor ynderstands and dgrees that the failure to comply with the requirements of the

MCO shall constitate a material breach by Contractor of the terms of this Agreement. The-City, acling
through the Confrachng Departmmt, sha}l detemmw whether such a breach has occmred.

D. . If within 30 days aﬁer receiving written notice of 2 breach of this Apresment for
viplating the MCO Confractor fails o cars sach breach or, if such breach cannot reasonab}y be cored
within such period of 30 days, Contractor fatls fo commence efforts to cure within such petiod, or
thereafier fails diligently to pursus such cire to completion, the City, acting throngh the Contracting
Department, shall have the right fo pursne the faﬁovsrmg rights orremedies and any righis or remedies
available tnder applicable law:

i Therghtio charge Coniractor an amount equal fo the d:fferance between the Mnnmum
Compensahon and smy compensation actuzlly provided to a Covered Employes, together with .
interest on such amount from the date paymentwas ‘due af the maximum rate then perritied by law;

. The nghtto setoff all or anyport:on ofthe amount desoribed in Subsection {)(1) of this
. Sccﬁon against amounts due to Contactor under this Agreement;

Hi, The nght fo terminate ’thxs Agreement in W‘hcle orinpary

iv. Ta the event of a breach by Contractor of the covenant referred.to in Subsection (b) of this
Section, the right to segk remstatmnant oi thc cmployce orfo obtam oﬁacr appropnate eqmtable
relief; and .

v. Therightto bar Contractcr from cnten’ﬁg into futnre contrasts 'with the Ciiy for 'Ehrae
ye&I-S-' - . v ’ - ’ . .

Each of the nghis.provsdcd in this Sobsection (d) shall be exercisable mdiv-zdualb'r orin
combmation with any ofher rights or remedies available to the City. Any amounis realized by the City

pursuant to this subsection shall be paid to thc Covered Employee wbo failed o receive tha required
Mipimum Compensatton

E. Coptractor rcpresems snd watrants that it is not ant entity that was setup, or is being useé, '

for the purpose of evading the intent of the MCO.

¥.' - Coniractor shall keep itself itformed of the cutrent requirements of the MCO, including
increases o the howly gross compensation due Covered Employees under the MCO, and shall provide
prompt written notice to all Covered Employees of any increases in. compensation, as well as any written
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38. ‘I'ropical Hardwood snd Virgia Redwood Ban

Pursiiant to Section 804 (v) of the San Francisco Bnvironment Code, the C&ty and County of San
Francisco urges contractors not fo {raport, piachase, obtain, ot use for any purpose, any tropical
hardwood, tropicd hardwood wood product, vzrgm redwood or vzrgm redwood woodproduot

39. Drug—Free Workplace I’ohcy

. Contractor acknowledges that purspant to the chcral Drug-Free Wor}@}ace Act of 1989, tha
unlawiul manmyfacture, dzstn'buhcn, dispensation, possession, or nse of a coptrolled substance is
prohibited on City prcmxsas Contractor aprees that any violation of this prohibition by, Contractor, its
employess, agents.or asmgns will be deemed a material breach of this Agresment,

40,  Compliance with Americans with Disabilities Act

Contmctor acknowledges that, prrsuant 1o the Atpericens with Disa?mkt{as Act (ADA), programs,
services and other activities provided by a public extify to the public, whether direstly or through a
contractor, must be accessible to the disebled puble, Contractor shall provide the services specified in
this Agreement in a manner that to the exient applicable, materially cotnplies with the ADA and any other
applicable federal, state and loval disability Hights legislation. This Section 40 does not apply to the
accessibility of the System fo be supplied by Confractor, Contractor agress not fo discrimingte against

" disabled persons in the provision of services, benefits or ectivities provided under this Agreement and
firther agree that any vicletion of this prohibition on the part of Contractor, its employees, agents ar
assigns will constifute a meaterial breach of this Agresment. Confractor shall provide a System which
complies with the accessibility requiréments of Section 53-1 and {except with respect o the ranked choice

. voing elements of the Systern) Appendix D (Performance Specifications) and (with Tespect to the ranked

choice voting elements ‘of the System) the RCV Daslgn Spemﬁcatmns

47, Sunskine Ordinance

To agtordznos with San Francmco Administrative Codé §67.24{e), copiracis, coniractors’ bids,
responses 1o requests for proposals and all other records of commurications between City and persons or
- firms seeking contracts, shall bé open to inspection immediately after 2 contract has been awarded.

Nothing in this provision requires the disclosure of 2 private person's or organization's net worth or other
~proprietary financial data submitted for qualification for a contract or other benefit until-and unless that
person or orgenization is awarded the confract or benefit. Information provldcd whichis covered by this.

paraoraph will be rade availeble to the pubhc upon reguest. .

4.  Requiring Mlplmn_m Compensation for Employees

Contractor agrees fo comply folly with and be bound by 21l of the provisions of the Minimum
Conipensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 12P °
{Chapter 12P), including the remedies provided, and fmplementing guidelines and rules. The provisions’
of Chapter 12P are mcozpomted herein by reference and made 2 part of this Agreement as though :ﬁﬂly set
forth. The text of the MCO is available on the web athtip:/fwww.sfgov. org/oca/lw]hhtm Capitalized’
termns used in this Section and not defined in this Agreement shall have the meanings assigned to such
terms in Chapter 12P. Consistent with the requirements of the MC‘O Contractor agrees toall of the

foﬁowmg"

A For each hott workﬁd by a Covered Employes during a Pay Period on work funded undcr. .

the City con(ract during the term of this Agrecment, Contractor shall prowde to-the Covered Employse no
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" less than the Minimum Compensation, which includes a minirmum howrly wage and commpenssied and
wncontpensated Hime off consistent with the rcqueman’cs of the MCO, For the howly gross
compensation portion of the MCO, Confractor shall pay & minimnm of $10.77.an hour beginning Janvary
1, 2005 and for the remainder of the term of this Agreement; provided, however, that Contractors that are
Nonp:oﬁt Carporations or public enfities shall pay & miniontr of $9 an hour for the term of this

Agrecment.

B. Camtractor shall not discharge, redoce in compensation, or ofherwiss disctiminate against
‘any etnployes for complaining to the City with regard to Confractor’s cornpliance or smiicipated -
cormpliance with the requirements of the MCO, for opposing any practice prosoribed by the MCO, for
patticipating in procesdings related to the MCO, or for seeling to assert or cnfm:ce any rights under the
MCO by aniy lawfil means.

€. Confrastor Lmdei:stﬁndé ahﬂ agress that the failure 1o comply wiﬂiﬂic réémremants ofthe

MCO shalt constitrte & material breach by Contractor of the terms of this Agreement, The-Cily, acting
- tirongh the Cor:tractmg Departent, shaﬂ dctemzme whether snch a breach has occuxred

D. . ¥, within 30 deys aﬁer receiving written notice of a breach of this Agresment for
violating the MCO Confractor fails fo cure such beeach or, if such breach cannotreasonably be cured
within such period of 30 days, Contractor fxils fo commence efforts to cure within such period, or
thereafier fails diligently o pursue such sure to completion, the City, acting through the Confracting
Department, shall have the right to pursue the follomng rights or remed:es and any righis orremedies
available under applicable law;

i Theright to charge Coniractor an amount equal to the difference between the Mmm'nnn
Corpensation and any compensation actually provided to a Covered Employes, together with

interest on such amoxmt frora the date payment was due at the maximum rate then permitted by Taw;

#. Thexight to set off all or any portien of the amotm¢ desoribed in Subsection {d)(1) of this

- Section against amovnts duc to Contractor under this Agreement;
ifif, The nght o ienmnate this Agrce.ment mn whoIe orin parl',

iv. Tithe event ofa breach by Contractor of tha covenant refemed.to in Subsection (b) of this
Seetion, the right to seck remstatement of 'thc employec or o obtam ofhcr appmpnate eqmtab}e-
relief; and ) ‘

v. Thedghtto baI Cnntzactor from enta‘ing into fuluire contracts with the City for three
Bach of the rights provided in this Subsection {d) shall be exercisable indlwduaib.' orin

combination with any other rights or remedies available to the City, Any amounis realized by the City
pursuant to this subsection shall be paid o the Covered Employee who failed fo receive the required

Minimum Compensation,

. E, Contractor rcpresents end watrants that it is n@t an entrty that was set up, or is being nsed,
for the purpose of cvadmg the infent of the MCO. ,

)

‘ . ¥, - Contractor shall keep tself informed of fhe curretit requirements of the MCO, inchuding
increases to the hourly gross compensétion due Covered Employees under the MCO, and shall provide
prompt written notice to all Covered Employees of any increases in compensation, as well as any wriiten
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commumications teceived by the Confractor from the City, whlch oommumcaﬁons are marked to mdlcat(:
that they are to be distributed to Coversd Employccs

G, Contractor shall provide reports to the City t in aocordanca with any reporting standards
pmmulgatsd by the City ander the MCO, including reports on- subconimctors

. H.  The Contmctor shall provide the Cz’cy with access fo pertinent records afier Tecelving a
wnﬁen rcqucst from the City to do so and being provided at lcast five business days fo Tespond.

. 1.7 ‘The City fay conduct tandom andits of Cantractor. Random andits shall be (’} poticed i
advance it weiting: (i) limited 1o ascertyining whether Covered Employees are paid at Jeast the misdmum
compensation-tequired by the MCO; (ifi) acoomplished-through an examination of pertinent records at s
mutnally agreed upon time and location within ten days of the veritien notice; and {iv) Limited to one audit
of Contractor every two years for the duration of this Agresment. Nothing in this Agreement {s intended
fo pre.cluda the C1t5r from investigating any report of am aﬂeoed viofation of the MCO. -

_ J. Axny subcontract entcred into by Contractor shall require the subconﬁ"actor to comply
with the requirements of the MCO and shall confain confractual obligations substantially the same as
those set forth in this Seofion. A subcontract means.an ag‘zacmzntbs’cwecn the Contractor and a third
party that requires the third party to perform all or a portion of the services covered by this Agreement.

Contractor shall notify the Department of Administrative Services when it enfers into-such a subconiract .

and shall certify to'the Department of Administrative Services that it has notified the snbcontractor of the
obligations nryder the MCO and has Tmposed the requirernents of the MCO on the subooniractor through -

fhe provisions of the subconiract. Tt is Contractor’s obligation 1o ensume that euy subcontractors of any

tier under this Agreement comply with the requivemenits of the MCO. If ety subcontractor vmder this
Agreement fails o comply, Cify may putsue aay of the rermedies set forth in this Secton against =

Contrastor

K. Each Covered Employee is a third-party beneficiacy with respect to the requirements of
sibgections (z) and (b} of this Section, and may pursne the following remedies in the event 6f a breach by
Contractor of subsections (2} and (b}, but only after the Covered Employes bas provided the notice, -
participated in the administrative review bearing, and waited the 21-day period required by the MCO.
Contracter mnderstands and agrees that if the Covered Employee prevails in such action; thé Covered
Employee may be awarded: (1) an amomnt equal 1o the difference betweeh the Minimum Compensation’

- and any compensation actually provided fo the Covered Emmployee, together with inierest on such amount .

" from the date payment was dueé at the maxivium rate then permitted by law; (2) in the ¢verif of a breach -
by Contractor of subsections () or (b), the right to seck reinstatement or to obtain other appropriate
equitable relief] and (3) in the event that the Covered Employee is the prevailing parfy in any legal action
or procesding against Contractor avising from this Apreement, the right to obtain all costs and expenses,
including reasonsble attorney's fees and disbursements, incurzed by the Coversd Employee.. Contractor
also understands that the MCO provides that if Contractor prevails in any such action, Comtractor may be
awarded costs and expenses, including reasonable sttomey’s fees and dishursements, frora the Covered
Bmyplovee if the court determines that the Covercd Employee’s action was frivolous, vexatious or -

otherwise an act of bad faith.

L. IfContractor is exenmpt from the MCO when this Ag:recmcnt is cxccuicd becanse ﬂxe
cumulaﬁvc amount of agreernents with this departntent for the fiscal yearis less than $25,000 ($50,000
for nonproﬁts) hut Contractor later enters info an agreetnent or agreements that cause contractor to
exceed that amoust in a fscal ycar, Contractor shall thereafter be required to comply with the MCO under
fhis Agreement. This obligation arises on the effective date of the agreement that causes the curmiative
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amowmt of agreements between the Contrantor and this deparhnem fo exceed $25,000 ($50 000 for
nonproﬁis) in the fiscal ywr

43, Reqmrmg Health Benefits for Covered Employees

] TUndess exer@t, Confracior agrees to comply fuJJy with and be bound by all of Ene provisions of
the Health Care Accovmtability Ordinance (HCAO), as sef forth in San Francisco Administrative Code
Chapter 12Q, mcludmg the remedies prowded, and implementing regulations, as the satne maybe
amended from time to time. The provisions of Chapter 12Q are incorporated by reference andmade a

- part of this Agreement as thongh fiilly set forth herein. The text of the HCAO is available on the web

sthitp/fwww.sfpov.org/oca/lwihhtm. Capifalized terms nsed in this Section and not defined in this,

Agrcsmant shall have themeanings assxgncd to such ferms in Chapter 12Q, |

A, For each Covered Enployee, Contractor shall provuie the approprate health bcncﬁt set
forth in Section 12Q.3 of fhe HCAO. If Contractor chooses to offer the bealth plan’ option, such health
plan shalf mest the sinimnm standards set for‘zh by the San Francisco Health Commission.

B. : Notwithstanding the abovc 1f the Contractor is z seall business as defined in Section
12Q:3 () of the HCAD, it shall haveno obligation to comply with part (2) above.

-G Coniractor’s fathars fo comply Wiﬂl the HCAO shall constitute a material breschof this
agreement, City shail notify Contractor if such 2 breach has oopurred. Jf; within 30 days aferreceiving'
City’s written notice of 2 breach of this Agreement forviclating the HCAO, Contractor fails to onre such
breach or, if such breach cannot reasonably be cured within such period of 30 days, Contracior fafls to
* commencs efforts to cure within such perdod, or thereafter fuils diigently {o pursue such cure fo
completion, City shall have the right to pursue the remedies set forth fn 12Q.5(D({1-5). Bach of these
remedies shall be exemsahle ndividually orin combmahon with amry ofher nghts or remedies availablé to
Gty

D.  Amy Subeontract entered info by Confractor shall require the Subconiractor to comply
with the requirements of the HCAO and shall contain contractual obligations substanitially the same as
those set forth n this Section, Coniractor shell notify City's Purchasing Division when it enters inté such
2 Subcontract and shall certify to the Purchasing Division that it has notified the Subt contracter of the
abligations mmder the BCAO and has imposed the requirernents of the HCAO on Sulbcontractor through
the Suhoontract. Bach Contractor shall be responsible for jts Subconiractors’ compliance withthis
Chepter. If a Subcontractor fail$ to comply, the City may prrsue the remedies set forth in this Section .
sgeinst Contracior based on the Subconiractor’s faiture to comply, provided that City has first provided
Contractor with notice and an opportunity to obtam a cure uf the violation.

E. Contractor shall not distharge, Tednce In compensaﬁon, or otherwise dmcmmnate against
any employee for notifying City with regard fo Contrastor's noncomphiance 6r anticipated noncompliance
with the requirements of the HCAOQ, for opposing any practice proseribed by the HCAQ, for participating
in proceedings related fo the HCAO, or for seeking to assert or enforoe any righis wnder the HCAO by

any lawful eans.

”

F. Coa:tractor represents and warrants that it is not an en‘uty that was setwp, or js being used,
for the purpose of evading thie infent of the HCAO. - .

G. _Contractor ha keep ftselt informed of the cirent requiremnents of the FICAO,

H. Contractor shall provide reports to the Cify in accordénc_e with-any reporting stmciards:
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commmications received by the Contractor from the City, which communicatiox;s are marked to indicate .
that they are to be distribuied to Covered Employces

' G. ) Confractor shall provide reports fo the City in acoordance with any repomug standards
pmmtﬂgatcd by the City snder the MCO, including reparts on-subcontractors. .

= 4 The Conzractor shaH provide the Cxty with accessfo pertiment recor&s after reccmng a
wntten request from Hie City to do so and being provxded at least five busingss days to Icspond

L The City may conduct random andits of Conn'&ctor Random andits shall be (1) noﬁcedm
‘advance in writing; (i) Hmifed fo ascertainig whether Covered Employees are paid at least the minfmium
compensation required by the MCO; (iif) accomplished through an examination of pertinent records at a
niually egreed vpon time and location within ten days of the written notice; and (iv) mited fo one andit
of Contractor every two years for the duration of this Agreement, Nothing in this Agresment is mtended

- 16 preclude the Clty from mvesﬁgatng any report of an alleged violation of the MCO. L

J. Any sibcontract entered into by Coritractor shall require the subcontractor to comply
*wﬁ;h the requirements.of the MCO and shall contain confractusl cbigations substantially the same as
those set forth in this Section. A subcontract means an ag’eementbetwecn the Coniractor and a third
pexty thatrequires the third party to perform all or a portion of fhe services covered by this Agreement.”
Contractor shall notify the Departmetit of Administrative Services when it enters info such a subconiract .
and shalt certify tothe Depariment of Administrative Services that it has notified the subconiractor of the
obligations utder the MCO and has fmposed the requirernents of the MCO on the subcontractor through
fhe provisions of the subcontract: Tt is Coniractor’s obligation to enstwe that apy subconiractors of any
_ ter under fiis Agreement cornply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth 1 in this Sect{on agamst

Confrac’cor _ ) _
X Fach Covercd Employae is a third: pariy beneficiary with respect to the qumrsments of

subsections {a) and (b) of this Section, and may pursne the following remedies in the event of a breach by

Coniracfor of subsections (&) and (b) but only after the Covered Employes has provided the notice,
participated in the administeative review hearing, and waited the 21~day period required by the MCO,
Contractor understands and agrees that if the Covered Employes prevails in such action, the Covered
Employee may be awarded: (1) an amount eqital fo the difference between the Minimam Corppensation”
- and sny compensation actually provided to the Covered Employes, together with interest o spch amount
from the date payment was due at the maxiraum rate then permitied by law; (2) in 1he evefit o a breach
by Contractor of subsections (a) or (1), the tight to seek reinstatement or to obtain other appropriate
equitable relisfi and (3) in the event that the Covered Employee is the prevailing party in any Jegal dction
or procesding against Coniractor arising from this Agreement, the right to obtain all costs and expenses,
inchading reasonable attorney's fees and disbursements, incurxed by the Covered Fmployee. Confractor
also noderstands that the MICO provides that if Confractor prevails in any such action, Contractor may be
awarded costs and expenses, including reasonable attorney’s fess and disbursements, from the Covered
Emmployee if the court deterinines that the Covered Empioyec s agtion was fiivolous, vexatious or

othcrmsc am act of bad faith.

L. If Confractor is exetnpt from the MCO when this Agrecment is cxccutcd becanse the
cumnlative amount of agreements with this department for the fiscal year is Iess then $25,000 {$50,000
for nonproﬁts) but Contractor later enters into an ggresment or agreements that canse coniractorfo -
exceed that amount in a fiscal year, Contractor shall thereafter be required fo comply with the MCO wmder
this Agreement, This obligation arises on the effective date of the agreement that causes the cumulative
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amount of agreements betwsen the. Camctor znd fhis daparimant 1o exceed $25,000 (350 000 for
nonprofils) in the fiscal year _

43, Requmng FHealth Benefits for Covareﬂ Employees

] _ Uhnless exempg Contractor agrees to comply fully with and be bound by all of the provisions of -
the Health Care Accountability Ordinance (HCAOQ), as sef forth in San Francisco Administrative Code
Chapter 12Q, incloding the remedies provided, and implementing regulations, as the same maybe
amtended from time to time. The provisions of Chapter 12Q are ificorporated by reference and made a

- part of this Agreement as though fully set forth heremn. The text of the HCAO is available on the web

afhttpwrerw.sfgov. org/ocaiiwlh.hfm. Capitatized terms tsed in this- Secion and not defined fu this,

Ag:cement shall have the meanings assxgnad 1o such ferps in Chapter 12Q. _

A, For cach Coversd Bupl oyce Contracior shall provide the approjiate healih beneﬁt set
forth in Section iZQ.S of the HCAO, If Contractor chooses to offer the health plan option, such health
plan shall meet the minimum standards sef forth by the San Francisco Health Commaission.

B. : Notwithstanding the above, if the Contractor is 2 small business a¢ defined tn Sedtion
12Q 3 (3 of the HCAO it shall have no obhgatlon to comply with part {2) above.

G " Conttracfor's failure to comply With the HCAQ.shall constitute 2 material bregch of this
sgreement, Ciiy shall notify Contractor if such 2 breach has oocrred.. If] within 30 days afterreceiving' ~
Citys written notice of a breach of this Agresment for violating the HCAO, Contractor fafls fo cure such

breach or, if such breach cannot reasenably be oured within such peried of 30 days, Contractor fails to
' commence efforts to cure within such perdod, orthereafter fiils d:hgenﬂy o pursue such core o
completion, City shall bave the right to pursue the remedies sef forth 3o 12Q.5({1-5). Bachofthese =
remedies shall be axerc!sable m&mdnaﬂy orin combmﬁon with any oﬂnsrnghﬁ or remedies availablé to -

. City.

D. . Any Subcontact entered info by Confractor shall require the Subcontractor fo comply
with the rcqlm:sments of the HCAQ and shall contain contractual ebligations substantially the same as
those set forth in fois Section. Coniracior shall notify City's Purchasing Division when it enters int6 such ™
a Subeontrast and shall certHy to the Purchasing Division that it has-notified the Subcentractor of the
cobligations under the HCAO and has imposed the requirements of the HCAO on Subcontracter through
the Subcontract, .Each Contractor shall be responsible for its Subcotiiractors' compliance with fhis
Chapter. If a Subcontractor fails to comply, the City may pursue-the temedies set forth in this Section . _
againgt Coniractor based on the Subconiractor’s faiture to comply, provided that C1ty has frst pnmded
Contractor with notmc and an opportunify to obtait a cure of the violation,

. E Conractar shall not discharge, reduce in Gompensauon, or othenwise rﬁscnmmaie against
any employee for notifying City with regard to Conttactor's nonvompliance dr anticipated noncompliance

" with the requirements of the HCAO, for oppositig any practice proscribed by the HCAQ, for participating

in proceedings related to the HCAO or for seekmg to assert or caforce. any tights under the HCAO by
any lawiul m&ans )

»

F, Confractor represents mad warrants thet ftis notan entxty that was sef up, or Is being used,
for the purpose of evading the infent of the HCAO. )

G. . Confractor shall keep itself informed of the cutrent Tequirerneats of the HCAO.

H, Contractor shall provide réports to the City in accordénce with-sny reporting s’tanciards_
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promlega’cfcd by the City uncier the HCAO, inclhding rcpurts on Subcontractors and Subtenants, as

, appl:cabla

L Contracior sha]] pro;?idc City with access fo records pertaining to compliénc& with

"HCAD aftcr:rccezvmg a writfer: rcqucst from Czty to doso and being promded at least five business days .

to respond,

L City may ccmduct random audﬁx of Conitaotor 16 asceriain jts compliance with HCAO
Contractor agress 1o cooperate wzth City when it conducfs such audifs.

' K. " Copfractoris axcmpt fromthe HCAO when this Agreement is cxeccctcd because ifs .
amotmt is less than $25,000 (50,000 for nongrofits), but Confrastor later enters into an agreement or
egreements that cause Contractor's aggregate amount of all agreements with City to reach $75,000 all the
agreements shall be thereafter subject to the HCAQ. This obligation arises on the effective date of the

agreement that cauges the cumulative amount of agresments betwaan Confractor and the foy {o be equal

toor greater than $75 000 in the fiscal year.
44, Limitaticns on Contributions

Through exécution of this Agreement, Contractor acknowledges that it is farniliar with section
1.126 of the City and Covnty’s Campaign and Governmental Conduct Code;, which prohibits any person
who contracts with the City for the rendition of personal servioes, for the furnishing of any material,
supplies or equipment, for the sale or kease of any land or building, or for a graut, loan or loan guarantes,
from making any campaign contribution fo (1) an individual holding a City elective office if the contract
oust be approved by the individual, a board on which that individual serves, or a board on which zn
appointee of that individual serves, (2) < candidate for the office held by such individual, or (3) 2
commmittes conirolled by such individuel, at any time from the commencement of megotistions for fhe
contract until the later of either the termination of negotiations for such contract or six months afier the
date the confract is approved. Contrastor acknowledges that the foregoing restriction applies only if the

' contzact of 2 combination of series of conftracts approved by the same individnal or board in 2 fiscal year
- have a tofal anticipated or actual value of $50,000 or more. Coniractor further acknowledges that the

Pprohibition onx confributions applies fo each prospective party to the contract; each mersber of
Contractor’s board of directors; Contractor’s chairpersen chief executive officer, chief financial officer
and chiefoperating officer; any person with an ownership interest of tnore than 20 percent in Contractor;
aay subcontractor Hsted in the bid or contract; and any corntnittee that is sponsored or controlled by
Contractor, Additionally, Coniractor acknowledges that Contractor must inform cach-of the PETSOTS - -

described o the preceding sentence of the prohibmons contained 1 n section 1.126.

45. Rirst Source Kirtng Program
A -Inc'orpuraﬁoh of Administrative Code Provisions by Reference.

- .The provisions of Chapter 83 of the Sen Francisco Administrative Code are moozporated i thig
Section by reference and made 2 part of this Agrcement ag thongh firfly set forth herein. Conirgotor shall
cornply fully with, and be bound by, all of the provisions that apply to this Agreement imder such -

" Chapter, eluding but not limited fo the remedies provided therein. Capitalized terms used in this
Section and not defined in this Agrecmcnt shall have the meanin s assigned to sush terms n Chapter 33,
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. source hiring process, The assessient of lignidated damages and the evaluation of any defenses or

B. - FirstSource erma Agreement.

g 8 Con{ractar shall comply with First Source mtemcmg, recmrtmeni and hiring

yequirerents, which will provide the San Francisco Weirkforee Development System with the exclusive.

opporfunity fo initially provids Qualified Econorsicalty Disadvantaged Idividuals for consideration for
emplcyment for Bntry Level Positions. The duration of the First Source interviewin gﬂ:quuemant shall
beten (1 0) days, unless busmess necessity rcqnu’es & shorter period of time.;

if, Contractor shall comply with reguiremenis for providing timely, appropnate
noﬁﬁcacnon of available Entry Level Positions to the San Franc:sco Workforce Developmeni SystEm 50

Indm.duals fo pamczpaunv Employcm-

T iif, . Contractor agrees fo use goud Faith efforts o ‘Gomply with the First Source hiring -~ —
requemants A Confractor may establish its good fatth efforis by filling: 1) ifs frst available Eniry Level

Position with a job applicant referred through the First Source Programy; and, 2) fifty percent {50%) of its
subsequent available Entry Level Positions, with job applicants referred through the San Francisco
Worldbroe Development System. Failore to mest this targe’f, while not imputing bad faith, may :csuii ina
review of the Contractor’s employment records.

C.-. _- Hﬁngeasions- - A

Contractor shall meke the final determmatton of whether an Econom:cal]y staévantaged
Individual refetred by the System is "qualiﬁ ad“ for the position,

) 3 . Exceptions,
Upon appHoation by Enﬁloysr the First Source Hiring Administration may grant an exceptionto .

- any or all of the Toquirements of Chapier 83 in any sitpation where it concludes that comphance with this
Chapter would cause econontic hardship.. . e e

E. .. Liquidated Damages o - .

[EE I

Viclation of the requirements of Chapter 83 is subject fo an assessmenf of liquidated damages in C

the amouxnt of $2,070 for every new hire for an Eniry Leve] Position improperty withheld from the first
mitigating factors shall be made by the FSHA.

F. Subcontracts

Any subconitact entered irito by Contractor shall require the subcortractor to comply with the

. req_urrsnmts of Chapter,83 and shall contain contractual obhgatfons substantialty the same as thoge set”

forth m this Section.

: 46.  Prohibition on Pelifical Actwaty with City Funds

Tn accordanos with San Franczsco Administrative Code Chapter 12.G, Contractor may not
participate in, support, or attempt to influence atty political campeign for a candidate or for a ballot
measure {collectively, “Political Activity™) in the performance of the services provided under this

" Agreement. Contractor agrees to comply with San Francisco Administrative Code Chapter 12.G and any -

implementing rules and regulations promuigated by the City’s Controller. The terms and provisions.of
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promulcatcd by the City under the HCAO mcludmg reporis on Subtontractors and Subtenants, as -
apphc.able . o .
o L Contractor shaB prowde City with access fo revords pertaining to sompliance with
" HCAQ after receiving 2 wiitten request fom Cﬂ.y 1o do so0 and beiug provided at least five business days .
to respond
i . Citymay conductrrmdom aadits of Confraotor 10 ascertain its compliance with HCAQ.
Contracior agrees to cooperate with City when it conducfs such audz’cs :

K I Contractor is exempt fromthe HCAO when this Agreement is executed because its
amount is Jess than $25,000 (850,000 for nonprofits), but Contractor later enters fnto sn agreement or
agreaments that cause Contractor's aggregate smount of all agreements with City to reach $75,000; ali the
agreements shall be thereafter subject to the HCAQ, This obligation arises on the effective date of the

- apreerpent that censes the curmulative amonnt of agreements bchvccn Contractor and the City fo be cqual

to'or greater than $75,000 in f.'hc fisedl year,

44 Lzm:tatmns on Cantribations

'Ibrcugh execution of this Agreament Contractor aGImowle&ges that if is fafniliar with section
1,126 of the City and County's Cantpaign and Governmental Conduct Code, which prohibits amy persen
who contracts with the City for the rendition of parsonal services, for the furnishing of any msterial,
supplies or equipment, for the sale or 1¢ase of any land or building, or for a grant, loan or loan gnarentee,
from making any campaign contibution to (1) en individual holding 2 City elective office if the contract
must be approved by the individual, a board on which thet individual serves, or a board on which an
appoirtes of that individual serves, (2) 4 candidats for the office held by such individual, or (3) a
committes controlied by such individiral, at sny time from the commencement of pegotiations forthe
contract yntil the later of either the termination of negotations for such confract or six months affer the

date the contractis approved. Contractoracknowledges that the foregoing restriction applies only if the -

contract or 2 combination or series of contrdots approved by the same individual or board in 2 fiscal vear
- have a total anticipated or actual value of $50,000 or more, Contractor further acknowledges that the
prohibition on contributions applies to each prospective party to the contract; sach merber of
Centractor's board of dirgctors; Coniracier's chairperson chief executive officer, chief financial officer
and chief operating officer; any person with an ownership interest of more than 20 percent in Contmotor;

any subcontractor listed in the bid or coniract; and any commitiee that is sponscred or controlled by
Contracior, Additionally, Contractor acknowledges that Contractor ranst inform each of the petsons

described in the preceding sentence of the prohibitions confained in section 1.126.
45, - First Source Hiring Program .

A Incbrpuraﬁon of Administrative Code Prtfvisions by Reference.
’ The provisions of Chapter 83 of the Sau Francisco Adminisirative Code are mcorporatcd fo this
Section by reference and made s part of fhis Agreement 25 though fiflly set forth herein. Conlractor shall
comply felly with, and be bonnd by, all of the provisions that apply to this Agreerdent under such -

" Chapter, including but not Hmited to the remedies provided therein. Capitalized terms used in this
Section and not defined in this Agreement shall bave the meanin gs assigned to such terms W Chapter 3.
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B. - First Source lemg Agreemen‘:‘,

i Contmctor shall corply with First Source mtemevnng, rccruxhﬂeni and hiring
reqcmements which will provids the San Francisco Workfores Development System with the exclusive.
. opporitnity jo initially provide Qualified Economiically Disadvantaged mdividuals for consideration for
employment for Butry Level Positions. The duration of the First Sourse interviewing requirement shall
beten (1 0) days, unlcss busmws necessity requires & shorter period of time.;

it Conh‘ar:.tor shall cornply with reqm:ements for providing thnely, apprnpnate
notlﬁcalmn of available Entry Level Positions to the San Francisco Workforce Development System so

. that the System may train and refer an adequate poot of Qualified Econum:cally D,sadvantaged
Indzwdua}s to parhczpahnv Employers

T . i, Contractor agrees to Tse good Faith efforts to comp]y vith the First Source hiring -
requements A Contractor may establish its good faith efforts by filling: 1) its first available Eniry Level -
Position with a job applicant referred through thé First Source Program; and 23 Rity percent (50%) of its
siibsequent available Entry Level Positions with job applicants referred through the San Francisco

‘Workforce Development System. Failure tomest this tn.rget, while pot imputing bad fzith, may Icsuit ma
review of the Contrastor's employment records.

c En:mchec:lsions ) - "-""“ e = T

Coniractor shall mﬂke the final detemnahon of whether an Bconomzca!ly Dlsadvantaged
Indtvidnal referred by The System is "qualified” for the position,

D . Exceptions

Upon apphczhon by Emﬁloyar, the First Source Biring Administration may grant an exception fo .
- any-or all of the requirements of Chapter 83 in any sitnation where it concludes that comphame with thls
Chaptcr would cause economic hardslnpn o e

* B hqmdatedDamages - T -

Violation of the reqmremcnts of, Chapter 83 is subject foan assessmcn’c of hqmdatad da.magae in
the amount of $2,070 for every new hire for an Bnfry Level Position impropesly withheld from the first
source hiring process, The assessment of Hquidated damages and the evalnation of any defenses of -
mitigating factors shall be made by the F SHA .

R heuntracts

Any subcontract entered ivito by Conttactor ghall Tequire the subconﬁ’actor to comply with the
. reqmrements of Chapter 83 and shall contain confraciual obligations substantially the same as those set’
forih in this Section. :

: 46.  Prohibition on f?elrttcaIAcmaty with City Funds

In accordancemth San Franczsco Administrative Code Chapter 12.G, Ccniractor oay ot
participate fn, support, or attempt fo inflnence aty political campaign for a candidate or for a ballot
measure {collectively, “Political Activity”} in the performance of the services provided under this

" Agreement. Coractor agress to comply with San Francisco Admindstrative Code Chapter 12.G end any
implementing rules 2ud regulations promulgated by the City’s Confroller. The terms and provisionsof
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Chapter 12.G ate moorporated herein by this reference. In the event Contractor violates the provisions of
this Seotion, the City may, in addition to any other rights or remedics available hereunder, (i) terminate

- this Agreement, and () prohibit Contractor frora bidding on or recefving any new City contract fora
period of two (2) vears. The Controller will not conmder Contractor’s use of profitas a vwlaﬁon of this

" gecliem, -

417, Non-waiver of Rights

The omission by cither party at any bme o enforca any defaclt or nghf resenred to it, or to require
performzmce of any of the texms, covenanis, or provisions hereof by the other parly at the time designated,
shall not be a waiver of any such defanlt or right to which the party Is entitled, nor shall it in any Way o
-affect the right of the party to enforce such prov:smns thereafior. '

48, . Admipistrative Remedy for Agreément Inierpretatmn .

Should any question arise as to the meaning and mfent of this Agresment, the question shall, prior
- to any other action or Tesort to any other legal remedy, be referred fo the Department of Elections who-
shall; within ten (10) business days, render a decision on the meaning and intent of this Apresment,
Coniractor may avail itself of any other legal remedy aveilable to Contractor on or afier the earlier of ()
the date & decision is rendered, or (B3} upon expiration of the teh (10) business day decision perod
regardless of whether a decision has be¢n rendered, . _—

49,. Agreement Mad ein Cahfarma, Venue

- A The formation, interprotation and performance of thstgtccmeﬂt shall be governed ’ay

- the laws of the State of California and the parties agree subject to the dispute resolution requirements of
this Section 42, venne for all Tiigation relative fo the formaton, mtezpretatzon and perfomancc of this
Agrecmcnt shallbe in San anmsco ‘

B, Any dispute between the parties either with respect fothe interpretation of any provision .
of this Agreement or with respect to the performance by either party herexmder shall be resolved es -
follows: upon {he written request of efther party, each party or an suthorized representative of each party,
will meet, in person or by teleconference, for the purpose of endcavormg to resolve such disputer The
representatives of the parties shall discuss the problem and negotiate in'good fifth in an effort fo resolve
_the dispute without the mecessity of any formal procesding’ relating thercto. During the course of such -
. negotiation, all Teasonsble requests made by one parly to the other for momprivileged information

. zeasonably related to this Agreement will be honored fn order that cach of the parties may be fully advised
of the other's position. The specific format for such discussions will be left to the discretion of the
representatives of the parties but may include the preparation-of agresd-upon stajements of fact or written
staternents of position futnished to the other party. Except where clearly prevented by the area in dispute,
both paItleS agtes io continue performing their respective obligations under this Agresment while the
dispute is being resolved vnless and until such obhgatxons are susp:ndcd, ferminated or cxpn:c in

accordance with the provisions hereof.

50, - Consérncﬁon

. Al paragraph captmns are for refercnce cnly and sha]l not be conmdzrcd in construing ﬂus
Agxcemcnt
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51, Enthre Agreement -

This é:ontract séits forth the eatire Agreement between the parties, and supersedes all other oral or
writtest provisions, Ifany provxmn of this Agreement is held to.be unenforceable, this Agree;ncnt shall.
be construed without such provision. )

54,  Modifications and Change Orders

A, “THs Agresment may not be modxﬁed, nor may comphance with any of ifs terms be
Wmvéd except by wrilten instrument executed and approved in the ‘same memmer as fhis Agreement.
Contractor shall cooperate with the Depértment to submit o the Director of HRC any amendment
modification, supplement or chenge order that would result n cumxﬁahvc mcrease of the ongmal
ariount of this Agreement by more than 20%. .- . T

B. ¥ Comirector W:lsbes 1o suggcst changes to the Hardware System Soﬁware or Systemm, ‘tt
shall submit to Cily a description of such proposed changes mcludmg any effect on the pricing and |
Inyplementation Plan. City shall be under no obligation to acoept any such proposal, but if it does so fhe
changes shall only fake effect after the agreed changes have been havc been described in an amendment
to this Apreement signed by both paries.

53. Cam’piianceyﬁthLaws Smems et s S e

Contractor shall keep itself fully informed of the City's Charter, codes, ordinances and regutations . !

of the City and of all state, and federal faws in any manner applicable to the performance of this . ' :
" Agreement, and must, io the extent applicable, at a1l times comply with such local codes, ordinances, and

regulations and all applicable laws. In no event shall 2oy term or provision of this Agreament require
Confractof jo woderteks or perform changes to the Hardware, Systern Soffware or Fimwaré dusto
chatiges in law, or changes In interpretation of existing Yaw-by 2 court of competent jurisdiction, occurring
after the date of this Agreement. Withotit limitation of the foregoing, Contracior is nof obligated {0 cause
the System, Hardware, Software or sty component thereof to comply with any specifications, stendards -
or requirements of the National Association for State Election Directors, Federal Election Cormmission,
Election Assistance Comtnission, California Secretary of State or otler governmental, quasi- -~
govemmental or Tegulatory body or agenocy to the extesit siich specifications, standards or requirements
are not in effect and applicable on the date of this Agreement (including, withont }mutatmn, FBC or EAC---
2002 or 2005 stamdards).

53:1 System Complisnce with State and Federal Laws

" . Pursuagt to this Agreement and‘by order of the Secretary of State , voting systerns csrﬁﬁed foruse
in California shall comply with all applicable state and fedetal statutes, regnlations, rules and
Tequirements, mcluding, but not Himited fo, those voting system rcqmrements set forth in the Califomia
Electionz Code and the Help America Vote Adtof 2002, end those requirements incorporated by
reference in the Help America Vois Act of 2002, thet are in effect as of the date of this Agreement.
Further, voling sysiems shell alsocomply with all applicable state and federal voting system guidelines,
standards, Tegulations and reguiretnents that detive anthority from or are promulgated pursuant to and i
furtherance of the California Elections Code or the Help America Vote Act of 2002 or other applicable
stats or federal law when appropriete, that are in effect as of the date of this Agreement, including but not
Yixrited fo, the 2002 Votiag System Sf:andzx::ds/C‘mideflines2 developed by the Federal Election Coramission

(FEC) and adopted by the Election Assistance Commission (EAC) and BAC Advisory 2005-004, dated
Fuly 20, 2005. This does pot include fature final court inferpretations of wﬂsimg state or federnl Tavrnot
in effect 25 of the dale of ﬂns Agreamant
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Chapter 12.G ate incorperated herein by this refererice. In the event Contractor violates the provisions of
this Section, the City may, in addition to any other tights or remedies available hereunder, (7) ferminate
this Agreement, and (ii) prohibit Contractor from bidding on or receiving any new City contract fora
period of fwo (2) years, The Contro]ler will not consider Contractor’s use of proﬁt asa vzolanon of this

sectmn

47.  Non-Waiver of Rights

‘The omission by either paﬁy at axty time to enforce any default or ngh’t reserved fo it or to Teguire
performance of any of the terms, covenants, orprovisions hereof by the other party at the fime designated, .
shalf not be a waiver of any such defanlt or right to which the party is entitled, nor shall it in any way
affect the vight of ﬁ:e party o enforce such provmons thereafier. ) )

48, Admzmstmﬁve Ramedy for Agre ement inferpretai;on T

Should any question srise s to the meanmg and mtcnt of this Agrecmenf, the guestion shall, pnor
to any other action or resorf {o any ofher legal remedy, be refered fo the Department of Elections who-
shall, within ten (10) business days, render a decision ont the' meaning and intent of this' Agresment, )
Coutractor may avail itself of any other legal remedy available to Contractor on or after the earlier of (3)
the date a decision is rendered, or (i) upon expiration of the ten {10} business day decision pcnod
rega:dless of whether a decision has beén rendered.

49, Agreement Made in Cah:farma, Venue

Al The forraation, {aterpretation 2nd performance of this Agreement shall be govmd by

- the laws of the State of California and the parties agree subjest to the dispute resolution requirements of
this-Section 49, venue for all Hitigation relative to the formation, interpretation and perfonnance of this

Agrecment shallbe m.San Francisco. X

B. AIIY dlspute between ‘I:he. part[es saﬂmr with respect to the mtcrpzetatmn of any provision .
of this’ Agreement or with respect fo-the-perfotmance by sither party heretmder shall be resolved as -

follows: upon the written request of cither patty, each party or an authorized representative of eachparty,

will meet, in person or by teleconferencs, for the purpose of endeavormg to resolve such dispute. The~

represeniatives of the parties shall discuss the problem and nepotiate in good frith in an effort o resolve
the dispute without the necessity of any formal proceeding relating thereto. During the course of such

negotiation, all reasonsble requests made by one pamly to the other for nonprivileged mformation
.~ reasonably related to this Agreement will bs honored in order that each of the parties may be fully advised
of the other's position. The specific format for such discussions will be left fo the discretion of the
represetitatives of the patties but may indlude the preparation of agresd-upon statements of fact or written
" staternents of position finmished to the other party, Except where clearly prevented by the atea in dispute,
both parfies agree 1o continue performing their respective obligations under this Agrecment while the
dispute is bcmg resolved nuless and unil such obligations are suspended, ferminaied or exphe in

accordance with the provisions hereof. -

56, Coustzuction

. All paragraph captions are fer reference only and shall not be considered in construing thzs
Agreement: .
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51.- Entire Agreement -

This contract sefs forth the entire Agreewent between the perties, and supersedes a1l other oral er
‘writien provisions, Ifany -prov:eaon of this Agreement is haid t0.be mmenforceable, this Agreerment shall.
be construed without such provision, _

52,  Modifications and Change Orders

A, This Agresment may not be modified, nor may compliance with any of ifs terms be
waivéd, exeept by written inshument executed and approved in the ‘same mauner as this Agreement.
Contrector shall cooperate with the Depéartment fo submit to the Director of ERC any amendment,
modification, supplement or chunge order that would result fn 2 cumulaﬁvs increase of the ongmal
amount of ’chls Agreement by more than 20%. ... e

B. I Coniractor mshes 1o suggest changes fo the Hardware, Sysuam Soﬂware. of Sys’cem, pis
shall submit to City & description of sach proposed changes jacluding any effect on the pricing znd
Iraplementation Plan. City shell be under no obligation to accept any sach proposal, but if it does so the
changes shall only take effect after the agreed chznges have been have been dcscnbeé in an emendment
to this Apreement signed by both parties,

| 53, ComphancewrﬁlLaws -—— i S e

Contractor shall keep itself fully mfomd of the City’s Charter, codcs ordmanm and regulations
of the City and of all state, gnd federal laws in any manner applicable to the performmnce of this |
" Agreement, and must, to the extent applicable, af oll times comply with such local codes, ardinances, and
regulations and all applicable laws. Inno event shall any term or provision of this Agreement require
Contrac{or to undertaké or pecform changes o the Hardware, Systern Software or Firmnware dueto * -
chatiges in Jaw, or changes in inferpretation of existing law-by a court of compeient Jmlsdzctlon, oocurring
‘after the date of this Agreement. Without Iimitstion of the foregoing, Contractor is not obligated to canse
the System, Hardware, Software or aiiy component thereof to comply with any specifications; standards
or requirernienits of the National Association for State Election DIIGC*:DTS, Federal Election Cormmission,
Election Assistance Cotamission, California Secretary of State or other governmental, quasi-
governmenial or rcgulatory body or agency to the extent such specifications, standards ot requirements
ave not in effect and spplicable on the date of this Agreement (including, without Emitation, FEC or EAC
2042 or 2005 s‘tandards)

o vt aas sy

53-1 . System Comphance with State and Federal LaWS

* . Pursuant fo this Agresment amlby order of the Secre‘laxy of State voting systems cemﬁed foruse
in California shall comply with all applicable state and federal statutes, regtﬂatmns rulesand
requirements, including, but not limited to, those voting system requirements set forth it the California
Elections Code and the Help America Vote Adt of 2002, and those regnirements incorporated by
teference in the Help America Voio Act of 2002, that are in sifect as of the date of tis Agreement.
Further, voting systems shall also-comply with all applicable state and federsl voting system guidelines,
standards, regulations and requiremnents that derive suthorify from or are promulgated pursuant to and i
furtheramee of the California ElecHons Code or the Help America Vote Act of 2002 or other applicable
state or federal law when appropriate, that ave in effect as of the date of this Agreement, including but not
omited to, the 2002 Voting System S‘tandardstmdelm&s, developed by the Federal Election Commission
{(FBEC) and adopted by the Eleclion Assistanice Comraission (EAC) and EAC Advisory 2005-004, dated
July 20, 2005. This does not include future final covrt interpretahions of existing state or federal law 2 of
in effect a5 of the date of ﬂ:us Agreement. _
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. Voting systern manufachirers and/or their agents shall assume finll responsibility for auy )
representstion thata voting system comoplies with all applicable state and federal requirernents as
referenced gbove, Tn the svent such representation Is detersingd to be false or misleading, voting system
mnanufactirers or their agents shall be responsible for the cost of any uparade, retrofit orreplacement, of
=y voting sysiem or its componcnt parts, formd to be necessary for certification or to otherwise bring the

. System inio oarnphance

Any voting systam purchased Wﬁ:hfzmds allocated by the Sccreimy of State's Ofﬁca shall mheet a1

applicable state and federal standards, regulations and requirements, including, but not Hrmited to, thase
voting system requirements as set forth in the Califora Fleotions Code and the Help-America Voie Act
0£2062, and those rcqmremenis Incorporated by reference in the Help America Vote Act of 2002 that are
in effect as of the dete of this (application, agreement, contract, etc.), including, but not limited to, the
2002 Voting System Standards/Guidelines, developed by the Federal Election Comimission (FEC) and
adopied by the Bleotion Assistance Co.'tmmssmn (BEAC) and BAC Advzscry 2605-004, datcd Tty 20,

_Z005.
54, Nendisclesure of Privaie Informétion

Contractor agrees 10 comply firlly with and be bound by all of the provisions of Chapter 12M of
the San Francisco Admingsirhtive Cede {the "Nondisclosure of Private Information Ordinance™),
inelnding the remedies provided. The provisions of fie Nondisclosnre of Private Information Ordinance
are incarporated herein by reference and made 2 part of this Agreemeht as though fully set forth,
Capitatized terms used in this section and not defined in this Agreement shall have the meamings assigned

" to such terms 1 the Nondisclosure of Private Taformation Ordinance. Consistent with the requirements of -

the Nondisclosure of Private Information Ordinance, Coniractor agrees to all of the following?

(&) Neither Contractor ndr any of its Subcontractors shall disclose Private Infom:aiion cbtained
from the City in the perfarmance of this Agraement o any othcr Subconfractor, parson, or other ent[ty,
umless one of the following is frues ~— 777 - _

O The disolosure is au’chnnzadby tbzs Agrecmmt' B

(1) The Contractor revgived advance wnttcn 3pprova1 from the Contrac’ung Dcpartment
to disclosc the mformaﬁon' or _ _

(i) The- disolosurc is requiréd by law or judicial order.
{b) Amry disclosure or use of Private Information eutharized by this Agreement shall be'in
accordance with any conditions or restrictions stated in this Agreement. Any disclosure or use of Private
Information authorized by a Contracting Depariment shall be in accordance with any conditions or

restriotions statedin the approval.

{c) Private Infom:ahon shall mean any tnformation that: (1) could be nsed to identify an
individual, including without limitation, name, address, social security number, medical information,
financia] information, date aud location of buth and names of relatives; or (2) the law forbids any person.

frorn dxsclosmg.

{&) Any failure of Contractor to comply with the Nondisclosure of Private Bzformahon Ordmance
shall be a matcrial breach of this Agreement. In such an event, in addition to any other remedies available
to it under squity or law, the Cily inay 'b:m}maie th;s Agreement, debar Contractor or bring 2 false oiazm

action agamst Coz:tactot
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55, m’IEN'ITONAILY ONOTTED.
56.  Excasable Delays

A, Weithet party sha]l be Hable for amy failure or delay in the performence of its obligations
mmder this Apreement that is beyond the party’s control or could not have been avoided by the party’s
exercise of reasonable cars and diligence inclnding, without limitation, actions by the other party that
prevented the paity from performing or impaired the party’s ability to perforud, natvral disaster, fire,
explosion, earthquake, floods, supply disruptions, wnavailebility® of necessaty utilifies, situke, war or
mifitary actions, ferrorism, insurrection, quarantine restrictions, scts of God, government actions or
decrees (except for faflure of Contrastor to comply with requireraents for the jesttag or ¢erfification of the
System existing on the dafe of this Agreement and established by the California Secretary of Stete, other
.governmental independent testxng anthorities, or other entities cerlifying or festing the. System or
components of the System (excépt as otherwise stated in this Agresment)) or judgment or deores of a
coutt of competent jurisdiction (not arising out of a breach of this Agreement by the party) (co!]cctrvely,

an “Bxcusable Delay™). -

B. In the event of an Excusabie De!ay, By pm:formancc fime table or deadlines under fhis )
Agreement, as well a5 sny other affected provision of this Agreetuent, shall be desmed revised to the
extcn’c rcasonably necfssa:ry for Canimctnr fo complete its performance undcr this Agreement.

57.  Intellectmal Prop erty R_lghts

Each pzrty shall refain fis nghts in any Infellectual Propsrty Riphts owned by of Toensed to it
prior to the Effective Date, All Development InteHectual Property Rights whether ot not developed by
. Coniractor will be owned exclusively by Corfractor; provided, however that City, provided ithas not -
breached this Agreement, shall have a personal non-exclusive, non-fransfersble license fo ths nse of such
Development Intellechal Properfy Righis in aceordance with this Agteement and Appendix E (License”
Tetrss) solely as necessary for City to use the Herdware aud System Software in the marmer conternplated -
by this Apreement. For purposes of fhis Agresment, “Inteflectnal Property Rights” shall mean rights in
ioventions, know-how, patents, registered designs, design rights, trade names, trademarks, service marks,
rade secrefs, copyrights, semiconductor desipn rights, mask works and topography tights whether or not
registered atd including any application fo register any of the sams, and ali'rights or forms of profection -
of a similar natire or baving equivalent effect which may subsist anywhere in the world. "Development
Inellectual Property Rights" shall mean any Inteflectual Property Rights created o corming mto beingasa
resulf of Cnnﬁactor performance of this Agreement.

58, No Thxrdl’arty Beneficiavies

. Contractor and City agres that this Agreement is for the benefit of the parties hereto (and their
permitted assignees) and is not imtended o confer any rights or benefits on any third pacty, and that there.
are no third party beneficiadies of this Agreement or any pert of specific provxsmn of thig Agrcement, and
no third party shall have any right to enforce this Agreement or any provision hereof

58, TNo Transfer

City acimowladgcs and agrees that (5} the Hardware System Softwars, Upgrades, Tumware and
- Documentation consist of; confain and utilize for their operation frade secrets and other propristary and
confidential Tntellectual Property Rights which are the sole and exclusive property of Contractor and
which Contractor developed through the investment of considerable effort and expense, and (i) City is
prohibited by this Agreement (inclading; without imitation, Appendix E-(License Terms)) from in any-
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- Voting system mennfactarers and/or their agents shall assume fiull responsibility for arry ’
representation thata voting system complies with all applicable state and federal requitements as
referenced above, In the event such representation is determined to be falss or misleading, voting system
manyfactirers or their agents shall be responsible for the ¢ost of any upgrade, refrofit or replecement, of
atry voting system or its component parts, found to be ncoessary Tor certification or 1o otherwise bring the

. system inic comphance

Any voting system purcbzsad Wlﬂlﬁmds allocated by the Séerefary of Staie’s Oﬁce shall meet a1l |
applicable state and federal standards, reguiations and requirements, including, but not imited fo, those -
voting sysiem Tequirements as set forth in the California Elections Code and the Help America Vole Act
of 2002, and those regrirements incorporated by reforence in the Help America Vote Act of 2002 that ave
in effect as of the date of this (application, agresment, contract, efs.), Including, but not Hmited to, the
2002 Voting System Standards/Guidekines, developed by the Federal Election Corwmission (FEC) end
adopted by the Flection Assistance C.ommxssmn (EAC) and EAC Advzsory 2005-004, dated July 20,

2005, |
54, antdisclosxiré of Private Information

: Contracior agrees 1o qomply fully with and be bound by all of the provisions of Chapter 12M of

- the San Francisco Administrative Code (the "Nondisclosure of Private Information Ordinance™),
inclnding the remedies provided, The provisions of he Nondisclosure of Private Information Ordinance
are incorporated herein by reference end made a part of this Agréemeht as though fully set forth,
Capitalized ferms used in this section and not defined in this Agreement shall have the meanings assigned
to such terms n the Nondisclosure of Private Information Ordinance. Consistent with the requirements of
the Nondisclosure of Private Information Ordinance, Contractor agrees to 21l of the following?

) (2) Neither Contractor nor any of Its Subcontractors shell disclose Private Information obtained
from the Cify in the performance of this Agreement to amy other Subcontractor person, oF cther enhty,
unless one of the following is true; ,

() The disclosure is authoﬁzed;by this Agreement;

() The Contractcr received advance writien approval fromthe Contmcimg Dc:parlment
fo disclose the mformation; or

(i) The disclosure is rcquired by law or judicial order,
(b) Any disclosure or usk of Private nformation authorized by this Agreemcnt shalibe’in
accordance with any conditions or restriotions stated in this Agreement. Any disclosure or nst of Private
Tnformation authorized by a Contracting Department shall be in acsordance with any conditions or

restri ctions stated in the approval,

.(c) Private Tnformation shall mean sny information that: (1Y could be used to identify an .-
individual, including without limitation, name, address, social security number, medical mformation,
financial informsation, date and location of ‘bu'th, and pames of relatives; or (2) the law forbids anypers on

from dlsclosmg

@ Any failure of Contractor to comply with the Nondzsclosurc of Private Information Ordinance
shall be 2 material breach of this Agresment. In such an event, in addition to any other remedies available
to it tader equity or law, the Cily may ferminate fhis Agreement, debar Cont(actor or bring & false olaim

action agamst Conttactor.
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55. INTENTIONALLY OMATTED.
56.  Excasable Delays '

A, Neithet patly shall be Hable for any failure or delay in the petformanice of its obligations
wnder this Agreement that is beyond the party’s control or could not have been avoided by the pérty’s
exercise of reasonable caré and diligence inclnding, without limitation, actions by the other parly that
prevented the party from performing or fmpaired the party’s ability to perform, natural disaster, fire,
explosion, earthquake, flonds, supply disruptions, unavailability of necessaty uiilities, stike, war or
military actions, ferrorism, insurrection, quarentine restrictions;-acis .of God, government actions or.
decrees {except for failure of Contrsotor to comply with requirements for the testing or Gertification of the
Sysicm existing oxn the dafe of this Agreement and éstablished by the California Secretary of State, other

-govermmental mdepmdent testing authorities, or other emtities cettifying or {esting the System or
components of the System (except as otherwise stated in this Agreement)) or Judpment or decree of a
court of competent jurisdiction {not arising out of a breach of this Agrcem::nt by the paﬂy) (collechvcly,

an “Excusable Delay™). :

B. T the event of @ Bxcusa‘ble Dclay, any pcrfurmance ﬁmc table or deadfizes under ﬂ‘ﬂS‘ .

- Agreement, as well as emy other affected provision of this Agrecment, shall be deemed revised to the
extcn’t reasonably necmsary for Ccntractar to complatc its performance Lmdcr this Agreammt

57, Iuieﬂectua] ProperfyR!ghts

) . Each pazty shall retain itstights in any Injellectual Property Rights owned by of Heensed to it
prior to the Rifective Date, All Development Infellectual Property Rights whether ornot developed by
Contractor will be owned exchusively by Contractor; provided, however that City, providedithas not -
breached this Agresment, shall have a petspnal non-exclusive, ion-iransfersble lioense to the use of such
Development Frtellecinal Properfy Rights in ageordance with this Agreement and Appendix E (License’

- Terms) solely as necessary for Cify to uss the Hardware and System Software #n the marmer contemplated
by this Agreement. For pixposes of this Agreement, "Infellectual Property Rights” shafl mean rights in
inventions, know-how, patents, registered designs, design rights, trade narnes, trademarks, service marks,
trade secrets, copytights, semiconductor design rights, mask works and topography rights whether or not
registered ehd including any application to register any of the same, and all rights or forms of protecticn -
of a sitnilar natute or having equivalent effect which may subsist anywhere i the world. "Development
Intellectual Property Rights" shall mean any Fntellectual Property Rights created or corming into being as a
result of Canttactor performance of this Ag-ecmmt.

58,  No Third Party Beneficiaries

. Confractor and C1ty agres that this Agreemsat is for the benefit of the parties herelo (end their
permitted assignees) and is not irstended o confer arty rights or benefits on any third patty, snd that there
are no third patly ‘beneficiaties of this Agreement o any part or specific proﬂsmn of this Agreemcnt, and
1o third paxty shall have any right'to enfores this Agreement or any provision hereof.

59, Ne Transf&r

City acknowledges and agrees that (i) the Hardware, System Software, Upgrades, Firmware and
Documentation consist of; contfain and ntilize fcr their operation trade secrets and other propnetary angd
confidential Totellectnal Property Rights which are the sole and exclusive property of Comtractor and
which Contractor developed through the investent of considerable effort and expense, and (ii) City is

" prohibited by this Agreement (including, without Hmitation, Appendix B-(Licenss Terms)) fom in any-
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" way wansfeszing, assigning, loaning, or otherwise conveying to any third party the System Software,
Firmware, Upgrades or Documentation or any ficense rights granted to City therein, and (i) fransfer of
the Hardware ot any component thereof to any third party may compromise Coniractor’s Intellectual

Property Rights in such Hardware, frough the potential of raverse engineering or ofherwise. In lght of
the foregoing, City agrees that Ciy shall not, without the prior express wiitten consent of Contractor in

each instance, jrangfer or convey, in any reanner whatsoever (inclnding, without limitation, by losm, lease

or bailnent), any of the Hardware or sny component thereof to any othér person or entity. City
acknowledges that Confractor’s pricing under this Agrecmsnt is baged in part upun the agreemen‘cs of the

City In ﬂns Sectmn 59

IN'WITNESS WBERBOF the parhes hereto have executed this Agraamcnt on the day fust mcntzoned

sbove. -

Depariment delé&lidﬁs \
- Approvea as to Form;
Denms J, Hcrrera
City Att

By m
Amn M. OLeary Cy
DeputnytyAttomey—»» SR K]
<
7

- Director of Ofﬁcé of Contract Administration/ Purchaser

e prllos Frond 2

CONTRACTOR

&Sf-05)

Secmoza Yoting Systems, The Inc

Name
59760

" City Vendor Number

7677 Ozkport Street, Suite 800

~ Address
Osidand, CA 94621 _

City, State, ZIP
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- Bysigning this Agresment, I certify that L.comply with the requirements of the Minimum Compensation
" Ordinance, which entitle Covered Employees to cartain miniraum hourly wages and cormpensated and

nacompensated time off, J

T have read and understood Sec. 37, the City's stafemest wging companies doing business in Northern
Ireland to Toove towards resclving employment inequities, encouraging compliance with the MacBride
Principles, and urging San Francisco companies 10 do business with corporations that abids by the
MacBrlde Prinoiples. - : ' . )

ignature [ i \ t
Peter Mclvianeiny ’
Nijee ’ ' ol :
- v VPICFO, \A
" Title '
. 510-875-1200
Phone Number = :—— -

371274619 ==~ o I

Federal Employer ID Number
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APPENDIX B-1

CRITICAL MILESTONES
. Deliverables Completion or delivery
Project Tasks . due date

Critical Contr;'icttc;r o SIL.]bT.It 2 Copy of application of certification provided | August 30, 2007
Milestone #1 | (O 0P S S PEE S | oA

or federal certification;

including RCV System

certification to the

Independent Testing

Authority (ITA)

. . . L Application Submittal within

Wiestons#2 | compietod pploaion. | ¢ oo § business days after receip
; p ppiica 1. Application for cerfification including | of Federal VSTL Approval
or state certification, L . .
including RCV System application Checklist, and
certification to California | 2. Ranked-choice voting (RCV)
Secretary of State (SOS) | procedures submitted to SOS along with
the application for certification
Critical Contractor to complete Documentation of System Hardware and Completion within 10 days
Milestone #3 Acceptance Testing of Software acceptance testing and any after each delivery of
System Hardware and malfunctions, defects or problems equipment completed by.
Software discovered in the System or any of its January 15, 2008.
components during the course of the .
B 7 | testing. (See App. A [Acceptance Test
Plan], App. G, sec. [l.)
Critical 2225, Les;og_ggli?rilsiiig - | L&A testing on all System components that | Completed 14 days prior to
Milestone #4 will be used or may be used on Election election ‘
‘ Day.
{See App. G, VI (D).)
| Provide all equipment, programming, L -
- materials and staff necessary to o
accomplish all aspects of the L& A testing,
including but not fimited to marking of test
ballots.

" Official Statement of Votes Cast Official Statement of Votes
Critical Contractor to produce Cast will be produced in
Milestone #5 | Official Statement of as Pr

‘Votes Cast accorc_iance with tf?e legally
established deadline for
each election under this
confract; E+28

Appendix B-1 Critical Milestones
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Appendix C: Deliverables

Equipment

Price Per Unit

Quantity

Sub-Total

Appendix C Deliverables

San Francisco Purchase Agreement 11 1 07
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Tax Rate
- © 8.50%
Edge 2 :Includes VVPAT & Wheel and Handle 2,700.00 610 1,647,000.00 139,995.00 1,786,995.00
Audio Units ' ' 250.00 600 150,000.00 |  12,750.00 162,750.00 |
VVPAT: Additional Units 900.00 100 90,000.00 {. .7,650.00 97,650.00
Transportation Carts ~ |- 50000 | 125 62,500.00 5,312.50 67,812.50
Card Activator (ACW) : == | 1,200,007 | 810 732,000.00 62,220.00 | 1794,220.00
| voter Cards ' 3.00 10,000 ' 30,000.00 2,550.00 32,550.00
Vote Simulation Cartridge . 150.00 200 30,000.00 2,550.00 32,550.00
Restlts Memory Cartridge 150.00 100 15,000.00 1,275.00 16,275:00
Cartridge Tray 60.00 20 1,200.00 102.00 1,302:00
3' Cords o 2.00 650 1,300.00 © 11050 1,410.50
10’ Cord R 3.00 650 1,850.00 1657577 2,115.75
1 Insight - 4,800.00 610 2,928,000.00 | 248,880.00 3,176,880.00
Additional Memory Paks 250.00 150 37,500.00 3,187.50 40,687.50
MPR 4,500.00 8 36,000.00 3,060.00 39,060.00
ah Speed Optica an Tabulato )
Sequotfa 400-C 8500000 | 2 170,000.00 |  14,450.00 184,450.00
WinEDS Server 15,000.00 1 15,000.00 1,275.00 16,275.00
Backup Server 10,000.00 1 10,000.00 850.00 10,850.00
BPS I Server 10,000.00 1 10,000.00 . 850.00 10,850.00
Laptops 2,500.00 20 50,000.00 {  4,250.00 54,250.00
WinEDS Application* 750,000.00 1 750,000.00 0.00 750,000.00
RCV Application* §50,000.00 1 650,000.00 0.00 650,000.00 |
U = .
Installation and Training 999,000.00 1 © 999,000.00 0.00 999,000.00
Outreach Materials 60,000.00 1 60,000.00 0.00 60,000.00
Freight all inclusive 107,000.00 1 107,000.00 0.00 107,000.00
i} | 858345000 | 51148325 908493325




Trade-in of Automark {2.000.00) ’ 565 | (1,130,000.00) (1,130,000.00)

otal Equipment & So ©7964,933.25

Structural and Electrical Engineering / Permitting 50,000.00

Architectural Layout and Design 50,000.00

Facility Improvements 442,000.00

otal Warehouse Co 542,000.00
8,506,933.25 |

Appendix C -1
Election Services

Price per Election

Service Oversight

Services Management - Complete oversight of project per election 50,000.00

Pre-LAT - Plan, Test and Coordinate testing operations éS,OO0.00
11 5,000.00‘

Total Services oversight

Elections Preparation and Operation

Ballot Layout and Production Management . ..—-- L e s [ -=--30,000.00
DRE WinEDS Layout 30,000.00

otal A a = o rPreparation anga peratio 60,00000
Logistical Support :
Staffing - 10 Temps for 15 days per Election C L 65,000.00 )
Delivery to and collection from Polling Stations _ 94,000.00
Transportation = ' : 12,000.00

DIal A a 00 0 PRO 171,000.00

Election Day Support |

Election Day Field Response Team - 33 Temp Field

personnel 21,000.00
On-Site Technical Support Response Team 2 Technical Support 38,500.00
Central Processing Network Support 6 Personnel 63,000.00
Election Troubleshooting - On-Site Response Team 7 Personnel ' 24,500.00

Lppendix C Deliverables
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" Total Election Da Support 147,000.00

000

]

Total cost of Services per Election ) _ 497,400.00

| Appendix C-2

Annual Maintenance & Licenses Fees

" Annual Maintenance & Fees Quantity 2008 2009 2010 2011
Edge 2 - Parts and Repairs - _ 610 Included 61,000.00 61,000.00 | 61,000.00
VVPAT - Parts and Repairs 710 -Included 21,300.00 21,300.00 | 21,300.00
HAAT- Parts and Repairs 610 Included -| 30,500.00 30,500.00 ' 30,500.00
400-C - Parts and Repairs 5 Included 30,000.00 30,000.00 | 30,000.00
Insight - Parts and Repairs 610 Included 61,000.00 61,000.00 | 61,000.00
Licenses Fee WinEDS Aggplicati'on ] Included 112,500.00 | 112,500.00 | 112,500.00
Licenses Fee RCV Application Included 70,000.00 70,000.00 | 70,000.00

38630000 38630000 _385,30000

Appendix C Deliverables ‘
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Appendix )]

Performance Specifications

1. Scope

~This Appendix D contains the performance specifications for the System. The
Systém shall be capable of serving at least 650,000 registered voters in approximately
700 precincts, and shall be capable of additional growth to meet any increase in voter
roils and reprecincting during the term of this Agreement, as well as any increase ir
absentee voting. Such growth shall be possible through the acqiiisition of additional
poiling place or central processing equipment only; The Systemn Software and Hardware
shall be capable of supporting this growth without modification.

The System shall be capable of serving these voters and these precincts spanning
two Congressional districts, two State Senate districts, two State Assembly districts, three
BART districts, and eleven Supemsonai districts. . The System shall be capable of
serving these voters and these precincts in differently configured districts if redmmctmg

is legally mandated during the term of the Agreement e

The System shall be capabie of serving voters in English, Cantcnese Mandarin
and Spanish.

2. Reference Documents and Definitions

The following doc_;unie'ﬂis' form a part of this Appendix to the extent specified
herein: - '

The Help America Vote Act of 2002 (Public Law 107-232)

The California Elections Code, 2003 (the “Elections Code™);

The San Francisco Charter (the “Charter™);

The San Francisco Municipal Elections Code; and _

The Voting Systems Performance and Test Standards - Federal Election
‘Commission, April 2002 (the “Voting System Standards™).

¢ & 2 # 9

: In the event of any conflict among the requirements of the documents listed
above, the order of precedence shall be as follows: (1) this Agreement, (2) The Help
‘America Vote Act of 2002; (3) The California Elections Code; (4) the Charter; (5) the

‘San Francisco Municipal Elections Code; and (6) the Voting System Standards.

In no event shall any term or provision of this Agreement require» Contractor to '
undertake or perform changes to the Hardware, System Software or Firmware due to
changes in law, or changes in interpretation of existing law by a court of competent

Apperndix D Performance Specifications |
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jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Software or any
component thereof to comply with any specifications, standards or requirements of the

‘National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2602 or 2005 standards).

For purposes of this Appendix, the following definitions shall apply.

“Baliot” means the one or more ballot cards (optical scan technology) or
electronic images or electronic recordings (direct recording electronic, or "DRE"
technology) that together are used by a voter to cast votes for all candidate and measure -
contests at an election. A single ballot may consist of one or more ballot cards, or one or
more electronic images or recordings.

“Ballot card” means an individual paper sheet (optical scan technology) that
contzains all or some of the candidate and measure contests at an election.

“Ballot image” means an electronic repfesenfation of a ballot (DRE technology).
A ballot image may consist of one or more electronic images that together are used by a
voter to cast votes for all candidates and measures at an election.” :

3. Legai Requirements

During the term of the Agreement, the System shall satisfy all applicable laws and
regulations, including but not limited to requirements imposed by the Help America Vote
Act of 2002, the California Elections Code, the San Francisco Charter and San Francisco

Mounicipal Elections Code, in affect as of the date of this Agreement.

In no event shall any term or provision of this Agreement require Contractor to
undertake or perform changes to the Hardware, System Software or Firmware due to
‘changes in law, or changes in interpretation of existing law by a court of competent
jurisdiction, occurring after the date of this Agreement. Without limitation of the
foregoing, Contractor is not obligated to cause the System, Hardware, Software or any
component thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election Commission, Election
Assistance Commission, California Secretary of State or other governmental, quasi-
governmental or regulatory body or agency to the extent such specifications, standards or
requirements are not in effect and applicable on the date of this Agreement (including,
without limitation, FEC or EAC 2002 or 2005 standards).

Appendix D Performance Specifications
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3.1 Election Management

The System shall include hardware and software fo interface with the
Departinent’s existing elections data systern (DIMSNet 2000, subject to laws in
effect on the date of this Agreement)

3.2 Election Operations

The System shall be capable of performing all functions related to:

Design of all ballots and ballot images, and productzon of camera-
ready materials necessary for the printing of ballot cards, including
sample ballots and test ballots;-

preparation of System hardware and software to record, count and
tabulate votes, including votes cast in ranked-choice contests;

early and absentee voting, including early voting at multiple sites
specified by the Department;

opening the poils; O —

write-in and provisional voting; ’

identification of error conditions and generation of error messages and
instructions to voters for correction of errors for opﬁcal scan
technology;

preservation of voting data and productlon of elections reports,
including but not limited to preservation and reportmg of original
markings on ranked-choice ballots; : :

‘provision of a computer record for all votmg cqmpment in all polling

places indicating the number of ballots cast for each candidate and for
and againsteach ballot measure at each"precinct as required by San
Francisco Charter § 13.107.5;

closing the polls, including production of reports required to be posted
at the polling place;

producing Voting Data Reports;

producing Audit Data Reports;

providing for the secure transfer or transmission of voting data from
the polls or transmission centers to the Department's Central
Processing Network;

aggregation of voting data, including all precinct ballots, absentee
ballots, provisional ballots and remade ballots, and including votes
cast for qualified write-in candidates, with a minimum of manual
processing;

application of the run—oﬁ' tabulation, and preservation and reportmg
results at each stage of the run-off tabulation provess (each round in

. Appendix D Performance Specifications -
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which one or more candidates are eliminated and votes cast for the
eliminated candidate(s) are redistributed);

¢ preservation and maintenance of a centralized archival record of
voting and audit data for each election during the term of the
Agreement, in a format and according to a timetable approved by the
Department, including but not limited to records of all rejected or
uncounted ballots, all original markings on ranked-choice ballots, and
the transfer of votes at each stage of thc run-off tabulation process; and

» production of voting data and audit reports, as specified by the
Department and in a format approved by the Department, for queries
and research purposes.

TTLAl System components. shall be fully mtegrated to the extent mtegraucn is-
feasible. .

321 Preparaﬁdn fer'Voﬁng _
3.2.1.1 Ballots

The System shall have the capability to design all ballots
L and ballot images, and produce camera-ready materials necessary

for the printing of ballot cards, inclading Samplé ballotsand test -
ballots.

The System shall provide for a ballot in the form of one or
more cards or one or more ballot images containing printed
information identifying the contests, candidates and measures. In
addition, The System shall provide for an audio ballot in the

specified languages.

e i w e _.Theballot shall allow the voter to cast votes in each
contest, in any legal number and combination to which the voter is
entltled

When the Charter requires the use of ranked-choice voting,
the ballot shall permit the voter to rank his or her choices among
the candidates for an elective office. Subject to the limits of the

- System, the ballot shall permit the voter to cast as many choices as
there are candidates for that office. For these purposes, the number
of candidates for an office equals the number of candidates who
qualified to have their names printed on the ballot, plus all
qualified write-in candidates. The ballot shall allow voters to rank
a number of choices in order of preference equal to the total
number of candidatés for each office; provided, however, if the
System camninot feasibly accommodate choices equal to the total
number of candidates running for each office, the System may
limit the number of choices a voter may rank to no fewer than
three. : '
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If the System software must be written, installed and tested
" before the deadline for qualification of write-in candidates, and
therefore the Department cannot know with certainty the number
of candidates who will qualify as write-in candidates before the
date the election-specific software is written, then the number of
choices a voter may rank shall be the greater of the following:

= the number of candidates who qualified to have their
names printed on the ballot, plus the number of
qualified write-in candidates for the same office as of
the date the election-specific software was created, or

» the number of candidates who qualified to bave their
names printed on the ballot, plus one.

The ballot shall allow voters to rank a number of choices in
order of preference equal to the total number of candidates foreach .
office; provided, however, if the System cannot feasibly
accommodate choices equal 1o the total number of candidates
‘running for each office, the System may limit the number of
* choices a voter may rank to no fewer than three.

The System shall have the capability to place more than -

- one contest on the same side of a single ballot card, and shall have
the capability of more than one ranked-choice contest on the same
side of a single ballot card, in a format approved in advance by the
Department.

B

- The System shall have the capabiiity to place a éinvle
contest on two sides of a single ballot card, ina format approved in
advance by the Department.

“The System shall have the capablhqr to place a single’
contest on more than one ballot card, in a format approved in
advance by the Department.

3212  Multi-lingual Capability

The System shall be capable of generating one trilingnal
ballot format in English/Chinese/Spanish, and two bilingual ballot
formats in English/Chinese and English/Spanish, for optical scan
ballots and DRE ballot images. It shall be in the Department’s sole
discretion whether to use a single tnlmoual ballot or two bﬂmgual
ballots for an election.

Appendix D Performance Specifications
San Francisco Purchase Agreement 07/06/07

168



Audio ballots shall be in English, Cantonese, Mandarin and -
Spanish. It shall be in the Department’s sole discretion whether to
use monolingual or bilingual audio ballots for an election.

The System shall also be capable of 'gener_ating multilingual
or bilingual ballot formats in additional languages.

In no event shall any term or provision of this Agreement
require Contractor to undertake or perform changes to the
. Hardware, System Software or Firmware due to changes in law, or
" changes in interpretation of existing law by a court of competent
-~ jurisdiction, occurring after the date of this Agreement, Without
limitation of the foregoing, Confractor is not obligated to cause the
- System, Hardware, Software or any component thereof to comply
with any specifications, standards or requirements of the National
Association for State Election Directors, Federal Election
Commission, Election Assistance Comumnission, California
Secretary of State or other govemmental, quasi-governmental or
-sr==nw e - regulatory body oragency.to the extent such specifications,
' standards or requirements are not in effect and applicable on the
date of this Agreement (including, without limitation, FEC or EAC
2002 or 2005 standards).

The System's voter-verified paper audit trail shall have the
capability to print in English, Spanish and Chinese and other
. character-based languages. The paper audit trail shall be in
English, except for voters who request fo vote in either Chinese or
~ Spanish. For voters who request to vote in either Chinese or
Spanish, the paper audit trail shall be bilingual English/Chinese or

English/Spanish, respectively.
3.2.1.3 | Pfogramming and Seftware Installaﬁaiz,
Verifiability '

The System shall provide a means of programming each
piece of polling place or central count equipment in accordance
with thé ballot requirements of the election, and the jurisdiction in

- which the equipment will be used. The System shall have the
capability to ensure the correctness of the program, and its proper
installation in the equipment or in a programmable memory device
if one is used.

" The System shall have the capability to ensure that all
software has been properly selected and installed for the election,
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and that the software correctly matches the ballot formats that the
software is intended to proeess.

©3.2.14 Equipment Readiness Tests

Each precinet ballot counting device (optical scan
technology) or direct recording device (DRE technology) and all
central counting equipment, shall contain provisions for verifying
proper preparation for an election, and for verifying that both the
hardware and the software are functioning correctly. These tests
and diagnostic procedures may be executed manually or
automatically, and may allow for operator intervention to validate
the proper execution of individually-selected equipment functions.

" These devices shall also verify the proper calibration of the
equipment, to ensure uniform calibration of all vote counting and
processing equipment.

Contractor shall notify the Department in advance of this
' tesﬁnﬂ and verification, and the Department shall have the .
shall provide the Department reports with the results of all
equipment readiness testing, in a format approved by the
Department.

3215 System Readiness Tests

The System shall be capable of verifying the proper.
integration of all System components and equipment, providing
System status logs and voting data reports from each set of
‘equipment, and generating consolidated data reports at the polhnD
placc and higher jurisdictional levels.

: Contractor shall notlfy the Department in advance of this
verification, and the Department shall have the opportunity to
observe all System readiness testing. Contractor shall provide the
Department reports with the results of all System readiness testing,
in a format approved by the Department. : '

3.2.1.6 Verification at the Polling Place
When polling place equipment is readied for the start of
voting on Election Day, the System shall provide a printed record

for each data storage device of all of the following:

e Election identification data;
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s equipment unit identification;
- ballot format identification;

= the contents of each active candidate register by office
and each active measure register, showing that they -
contain all zeros;

e for each ranked-choice contest, the contents of each
active first-choice register, second-choice register and
third-choice register, etc., showing that each register
contains all zeros and that the contents of the ranked-
choice voting data are blank;

e alist ofall ballot fields that can be used to invoke
special votmg options;

e _ other information needed to verify the readiness-ofthe
equipment, and to accommodate administrative
Teporting requirements.

Polling place equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) the equipment is programmed to process,
and to verify that processing of voting data is accurate and reliable.
Test data shall be segregated from actual voting data, either
procedurally or by hardware/software features, and shall be
retained for the same period the Department is required to retain
voted ballots for that election.

3217  Verification at the Central Counting Place

The Systém shall be cépable of verifying that any

aggregation of polling place data at one or more central counting

. places, whether by extraction of voting data from transportable -
memory devices or by transmission over communication links; is
secure and accurate. Verification shall include the use of security
procedures and communications security devices to be employed
during the aggregation of actual voting data, as well as aggregation
of test data and duting other tests needed to verify the readiness of
the equipment, and to accommodate administrative reporting
requirements.

When central count equipmeni is readied for the processing
of polling place, absentee, provisicnal or remake ballots, the
. equipment shall provide a printed record of the following:

e clection identification data;

« the initial contents of each active candidate register by
office and each active measure register, showmfJ that
they contain all zeros;
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e for each ranked-choice contest, the contents of each
active first-choice register, second-choice register,
third-choice register, etc., showing that each contains
all zeros and that the contents of the ranked-chmce
voting data are blank; and

o such other information needed to verify the readiness of
the equipment and to accommodate the Department's
administrative reporting requirements.

Central count equipment shall permit the use of test ballots
or other test devices or methods to verify the correct interpretation
of the ballot format(s) it is programmed to process, and to verify
that processing of voting data is accurate and reliable. Test data
shall be segregated from actual voting data, either procedurally or
by hardware/software features. Test data shall be retained for the
same period that the Department must by law retain voted ballots
from the election for which the verification was performed.

3.2.2 Early Voting, Simultaneous Elections

The System shall be capable of supporting early voting, at multiple
locations specified by the Department, to the extent required by this
~ Apgreement. This capability shall include any anciilary devices needed to .
support early voting with either an Optical Scan ballot reader or DRE
voting device, as appropriate. All early voting equipment must be
programmable for all ballot types.

The System shall be éapable of conducting muitiple simultaneous
elections.

323 Opening the Polling Place

The System shall be capable of verifying that all polling place
equipment and devices are properly prepared, functional and ready for use.

The Systém shall provide a means of activating each optical scan
ballot counting device and DRE vote recording device, and verifying that
the devices have been correctly prepared and will allow the counting or
casting of ballots. . :

3.2.4 Casting Ballots

- The System shall provide for ballots on which there are printed
fields (Optical Scan Technology) or display fields (DRE Technology), or
audio representations of such fields, indicating the title of every contest,
the name of every candidate and the title of every measure on the ballot on
which the voter is entitled to vote. »
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The System shall provide a means by which the voter may mark
the ballot to register votes. The System shall enable the voter to vote for
any and all candidates and measures appearing on the ballot, in any legal
number and combination to which the voter is entitled.

Ballots with a ranked-choice contest shall permit the voter to rank
each candidate in the contest as provided in section 3.2.1.1 of this
Appendix.

Tﬁe System shall provide a voting booth or similar facility in
which the voter may vote in private for DRE Technology. -

Optical Scan equipment shall provide a means for the voter to_
place the voted ballot, or cause it to be placed, into the ballot counting
device or secure receptacle. If the voter must leave the voting booth for
this purpose, the System shall provide for the secrecy of the voted ballot
while it is being handled either by the voter or by a polling place official.

- DRE equipment shall provide a voter-verified paper audit trail that
shall clearly indicate when the-voter rejects or-accepts and casts.a.ballot.

DRE equipment shall provide, in the event of power interruption at
the polling place, a means for voting operations to continue. This means
shall consist of an uninterruptible power supply as defined in Section 3.3.3 -
of this Appendix In addition, the polling place may offer paper ballots for
use until power is restored and which are readable by the optical scan
component of the System.

3.24.1 Write—in Voting, Provisional Voting:-. — - ...

S . mrnee P — O ——

TEEETTT I T s -

The System shall prov1de a means of castmg, recordmg,
tabulating and reporting write-in votes for every office, witha
minimum of manual processing. -

If the voter is permitted to vote for more than one candidate
for an office (such as the Community College Board), the System
shall provide as many write-in spaces as the number of candidates
the voter may select for that office.

For ranked-choice contests, the System shall provide write-
in spaces as provided in section 3.2.1.1 of this Appendix.

The System shall have the capability to record, tabulate and
report votes for multiple qualified write-in candidates for a single
office. This capability shall involve a minimum of mamal
remakes, data entry or other manual processing.
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The System shall provide a means for provisional voting.
3.24.2 Voting in a Recall Election

"The System shall provide for the marking or césting of
ballots in a recall election in the manner specified in the San
Francisco Charter and Division 11 of the California Elections
Code. :

3243 Special Voting Options

- Ballot formats shall allow the use of all special options as
authonzed or required by the California Elections Code, San
Francisco Charter and San Francisco Municipal Elections Code,
including but not limited to eross-voting among parties in open,
blanket and unitary primary electaons and ranked-choice veting
for local offices.

3.2.4.4 Preservation of Veoting Data, Printed Record
of Ballots Cast

The System shall record and preserve all voting data.
Voting data shall include, but not be limited to, the voter's original
markings on ranked-choice ballots. Voting data shall also include
- a complete record of voter error (including but not limited to
overvotes, undervotes, skipped ranks and multiple ranks), error
resolution (whether the voter chose to vote the ballot "as is” or
recast the ballot) and a record of each exhausted ranked-choice
-ballot. -

The System shall be capable of producing printed records
of voting data, including but not limited to records of ballots cast
as required by law during the term of the Agreement. This
includes, but is not hrmted to, a voter-verified paper audit trail -
required for DRE equipment. This also includes, but is not limited
to, printed records required to be produced and displayed at the
polling place after the close of poils. »

The System shall be capable of producing printed records
of voting data at the polling place. The System shall be capable of
printing a separate record of voting data for each optical scan
ballot counter. For the DRE voting device the separate record of
voting data will be printed on the VVPAT. In addition, the
System shall be capable of producing printed records that

‘aggregate all voting data from the polling place, including voting
data recorded by an optical scan ballot counter and a DRE voting
device. The System will provide a printed report that aggregates
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data from the optical scan ballot counter and DRE voting device.
This functionality will be available for the November 2006
Genperal Election.

The System shall have the capability to produce reports

. with ranked-choice voting data, as specified by the Department,
that include data about the voter's original markings on the ballot
before any processing in preparation for or during the run-off
tabulation. These reports may also include information about

~ undervotes and about the transfer of votes at each stage of the run-

off tabulation process. These ranked-choice voting data reports
shall include the Department-assigned precinet and district
numbers, and identify the name of contest and whether ballot was
cast at precinct or by absentee ballot, and shall be in a format
approved by the Department. '

The System shall have the capability to produce reports
with ranked-choice voting data, as specified by the Department,
Citywide, by precinct, by District, and segregated between
absentee and precinct ballots.

3245 Counting Ballets
3245.1 Optical Scan Ballot Counter

Precinct counting devices shall accept and count
ballots in any of four orientations. The ballot counter shall
- have: '

e afour-or-more di git public counter ’rhét displays
the number of ballot cards processed;

o security locks and seals for all data storage
devices; .

¢ aremovable programmable memory device
which contains an internal power source to
preserve elections data and voting data in the
event of a power interruption;

‘e adisplay screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and correcting error conditions;
and

» ameans of preventing or detecting the insertion
of more than one ballot card at atime, and a
- messaging capability to inform the voter or
pollworker which of the multiply-fed cards has
been processed and which has not.
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. The ballot counter shall have the capability to

process multiple ballot formats within a precinct, and

" multiple precincts within a polling place, and to produce
voting data reports that correctly contain the vote totals
within each precinct or polling place subdivision. The
ballot counter shall have the capability to record all first
choice, second choice, third choice, etc., rankings in each
ranked-choice contest.

32452 Ballot Box

The System shall provide a precinct ballot bex with

three compamnents
s acompartment for fully marked and counted
ballots; o

¢ acompartment for write-in ballotS' and
s acompartment for emergency voting.

The ballot box shall have a security lock and seal or

security features that are ﬁmctmnaﬂv equivalent to a lock
~ and seal. T

32453 DRE Voting Device

DRE voting devices shall count each ballot as it is
. cast. The DRE voting device shall have the following:

+ a four-or-more digit public counter that displays
the number of ballots cast;

e security locks and seals for all data storage
devxces,

"« aremovable programmable memory device.
 which contains an internal power source to
‘preserve elections data and voting data in the
event of a power interruption; and

e adisplay screen and/or a printed record to assist
voters and pollworkers in identifying,
understanding and making vote selections. An

“audio ballot shall have the capability to offer
voter help instructions.

The DRE voting device shall have the capability to process
multiple ballot formats within a precinct, and multiple
precincts within a polling place, and to produce voting data
reports that correctly contain the vote totals within each
precinct or polling place subdivision.

1325 Closing the Polis
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Precinct count devices (including optical scan ballot counters and
DRE voting devices) shall provide a means for closing the polls and
preventing the further casting or counting of ballots once the polling place
has closed.

3.2.6 Preservation and Printed Records of Voting and Audit Data
3261 Voting Data
The System shall be capable of recording and preserving all
voting data, including but not limited to the voter's first choice,

second choice, third choice, etc, votes in each ranked-choice
contest before any processing of those votés in preparatien for or

during the run-off tabulation.
3262 _ Printed Records of Voting Data,
Polling Place Reports

After the polls haVe closed, the polling place equipment
shall produce a Voting Data Report for inspection and signature by
the designated polling place official(s). The System shall produce
these polling place reports in the quantity specified by the
Department, and in a format approved by the Department in
advance of the election: The Voting Data Report shall beina
format suitable for posting at the polling place as required by
Section 13.107.5 of the San Francisco Charter. This functionality
will be available for the November 2006 General Election.

"The System shall be ¢apable of producm.g a prmted Voting
Data Report of the votes cast and counted at the polling place, and
extracting this information from transportable programmable
memory device or data storage médium if one'is iised. Afier the
proper sequence of events associated with closing the polling place
has been completed, the System shall allow the printing of this
report and/or the extraction of data. Until the proper sequence of
events associated with closing the polling place has been
completed, the voting device shall not allow the printing of such
reports and/or the extraction of such data.

The System shall be capable of consolidating data from the
Optical Scan ballot counter and DRE voting device used ata
polling place into a single Voting Data Report for the polling
place. The aggregation process shall comply with the security and
procedural requirements for the System as a whole, and for the
individual counting devices.
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At a minimum, Voting Data Reports for each precinct shall |
include:

¢ The precinct number.

e The number of ballots (optical scan technology) or
ballot images (DRE technology) processed.

o  The number of ballot cards (optical scan technology)
processed.

e (Candidate vote totals for each contest, including the
number of first-choice votes cast for each candidate in
each ranked-choice-contest. - -

¢  Measure vote totals for each contest.

e The number of ballots or ballot images read within each .
precinct, by type, including totals for each party in
primary elections.

* Separate accumulation of overvotes and undervotes for
each race or issue {no overvotes would be indicated for
DRE devices). :

3.2.63 Data Communicaﬁoné

The System shall provide for the secure electronic transfer
or transmission of voting data to the Department's Central
Processing Network from a transmission center. The System shall
be capable of simultaneous and secure transmission of precinct

- results from multiple transmission centers by electronic means to
the Central Processing Network. The System shall not allow for
any wireless transmission of votmg data.

3.2.64 Audit Data Reports

"The Systern shall record and preserve audit data for all
phases of elections operations. The System may rely upon
automated andit data acquisition and machine-generated reports,
with manual input of some information. Audit data shall include,
but not be limited to, audit records of the ballot preparation and
election definition phase, System readiness tests, and voting and
ballot-counting operations. The software shall activate the logging
and reporting of audit data as described in the following sections.

The timing and sequence of audit record entries is as.
important as the data contained in the record. Except where noted,
provisions shall be made for the creation and maintenance of a
real-time record. The purpose of the real-time record is to provide
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the operator or precinct official with continuous updates on

machine status. This information allows effective operator

intervention during an error condition, and contributes to the

reconstruction of election-related events necessary for recounts or
~ litigation.

The System shall incorporate a real-time clock as part of
system hardware. It shall maintain an absolute record of the time
and date or a record relative to some event whose time and date are
known and recorded. All audit record entries shall include the
time-and-date stamp.

The audit record shall be active whenever the System is in
an pperating mode; this record shail be available at all times,
though it need not be continually visible. The generation of entries
shall not be terminated or interfered with by program control, or by
the intervention of any person. The physical security and integrity
of the record shall be maintained at all times. Once the System has
been activated for ballot processing, the contents of the audit
record shall be preserved during any interruption of power to the

* System until processing and data reporting have been completed.

The System must be capable of producing audit reports that
document operation of the System equipment at the polling place
during Election Day, including opening and closing of the polls.
These reports may include, but not be limited to, reports of voter
errors and whether and how these errors were corrected. These
reports may also in¢liude, but not be limited to, internal operational
errors of System components.

A separate printer is not required for the audit record,_and
the record may be produced on the standard system hard copy
output device if the following conditions are met:

« the generation of audit trail records does not interfere
with the production of any voting data reports;

o the entries can be identified so as to facilitate their
recogmtlon segregation, and retention; and

e the physical security of the audit record entries can be
ensured.

The System shall be capable of producing an
electronic copy of all audit records, in a format approved
by the Department, for use by the Department for queries
and research purposes. Vendor shall provide audit records
as spec1ﬁed by the Department.
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3.2.64.1 Pre-election Audit Records

During election definition and ballot preparation -
phases, an audit.Jog shall be maintained of completion of
the baseline ballot formats and modifications to them, a
description of these modifications, and corresponding
dates. This data is required to verify the election-specific
database has been correctly prépared and maintained
throughout subsequent modifications to the baseline
format.

The pre-election audit log shall include ma_nua-lvélata
inputted by election personnel.

Contractor shall provide the Department with copies
of pre-election audit records, in a format approved by the
Departmerit.

3.2.6.42 . System Readiness Audit Records |

Prior to the initiation of ballot counting, software
shall be able to verify hardware and software status through
an audit record. This System Readiness Audit Record shall

-include the identification of the software release, the
identificatien of the election to be processed, and the resuits
of software and hardware diagnostic tests. In the case of
systems used at the polling place, the System Readiness
Audit Record shall include the polling place's
identification.

The ballot interpretation logic capability shall test
ballot formats to-be processed. - Such tests shall verify the ----—-
maximum number of votes each voter may cast for a single
office, the combinations of voting patterns permitted or
required by the City, the inclusion or exclusion of offices or
measures as the result of multiple ballot formats within the
polling place, and any other characteristics that may be
peculiar to the election or the polling place's location.

The System software shall ensure non-
contamination of voting data through checks of all data
paths and memory locations to be used in actual vote
recording; upon the conclusion of the readiness tests, the
software shall provide evidence in the audit record that the
test data have been expunged.
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Contractor shall provide the Department with copies
of readiness audit records, in a format approved by the
Department.

3.2.64.3 In-Process Audit Records

The System shall provide In-Process Audit Records
consisting of data documenting system operation during
diagnostic routines and the casting and tallying of ballots.
These records shall cover all System components, including
but not limited to polling place equipment, central —
processing equipment, transmission devices and tabulation
devices. At.2 minimum, the In-Process Audit Records shall
contain machine generated error and exception messages to
ensure that successful recovery has been accomplished.
Examples include:

o the source and disposition of System interrupts
resulting in entry into exception handling
=~reutmes, .

» all messages generated by exception handlers,

e the identification code and number of
occurrences for each hardware and software
error or failure;

e notification of System log-in or access errors,
file access errors, and physical violations of
security as they occur, and a summary record of
these events after processing .

» other exception events such as power failures,
failure of critical hardware components, data
transmission errors, or other type of operating
anomaly : S

Critical System status messages other than
informational messages shall be displayed by the System
during the course of normal operations. These items
include:

e diagnostic and status messages upon startup;

e the “zero totals™ check and "ready to accept
ballot" check conducted before opening the
polling place and before processing ballots
using central count equipment;

o the initiation or termination of card reader and
communications equipment operation {Optical
Scan Technology) or the event and time, if
available of enabling/casting each ballot (DRE
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Technology), 1.e.; each voter's transaction as an
event.

Non-critical status messages that are generated by
the machine's data quality monitor or by software and
hardware condition monitors are not required in real-time
and may, instead, be reported in log form.

The System shall be capable of producing an
electronic copy of all in-process audit records, in a format———
approved by the Department, for use by the Department for
queries and research purposes. Contractor shall provide
copies of in-process audit records as specified by the
‘Departinent.

3.2.64.4 Post-Election Audit Records:
Aggregation of Data, Canvass

After all ballots have been counted either at the
polling place or in a central count location, the System shall
provide a Post-Election Audit Record of all operator

. actions and system events occurring during aggregation of
voting data and the preparation of the official canvass.

‘The System shall be capable of producing an
electronic copy of all audit records. Contractor shall
provide copies of post-election audit records. -

3.2.7 | Error Conditions

To the greatest extent possible, the System shall preverit voter error

or cmissions, including but not limited to overvotes, undervotes, skipped
‘ranks and multiple rankings on ranked-choice ballots as described in this
subsection. Ifa voter casts a ballot with an error condition, the System

" shall produce an error message that informs the voter of the specific error
and how to correct the error with a minimum of pollworker assistance.
The Department, in its sole discretion, shall decide whether to activate
configurable features in an election. The System shall generate error
messages for error conditions which include, but are not limited to, the

following:
3.2.7.1 Regular Contests

For regular (non-ranked-choice) contests, a vote is valid and
shall be counted unless one of the following error conditions
prevents the vote from being counted:
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(1) the ballot contains more than the permissible
number of votes per coniest (overvote) (DRE
devices shall prevent overvotes); or

{2).the ballot contains no valid marks (blank vo.te). '

In these two instances, an error message shall notify the voter
that his/her vote on the contest with the error condition will

- not be countted unless the voter makes the indicated
corrections.

The voter shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be processed-as a
valid ballot. However, the voter shall also have the option to
ignore the error condition and request that the ballot be -

- processed “as is,”

The System shall be capable of identifying and .
preventing undervotes for individual contests (as opposed to
an entirely blank ballot with no valid marks).

3.2.72 Ranked-Choice Contests

3.2.7.2.1 Error Conditioﬁs That Invalidate the
Vote on the Ranked-Choice Contest

3.2.7.2.1.1  First-Choice Overvotes
If the voter indicates more than one candidate as the
voter's first choice for a ranked-choice contest
("first-choice overvote®), an error message shall
notify the voter that his’her vote on the contest with
the error condition will not be counted unless the
voter makes the indicated correction. (DRE devices
shall prevent first-choice overvotes.)

The voter shall have the option of re-marking the
ballot correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“asis.”

327212 Blax_]k Ranked-Choice Contest
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If the voter leaves a ranked-choice contest entirely
blank, an error message shall notify the voter.

The voter shall have the option of re-marking the
ballot correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the bailot be processed
“as is.” o :

3.2.722 Error Conditions That Do Not _
Invalidate the Vote on the Ranked-Choice . _

. Contest

When one of the following error conditions occurs,
an error message shall inform the voter and provide
instruction on how to correct the error. The voter
shall have the option of re-marking the ballot
correctly and the re-marked ballot shall be
processed as a valid ballot. However, the voter
shall also have the option to ignore the error
condition and request that the ballot be processed
“as is.” :

If the voter chooses to cast the ballot "as is," the
vote shall be counted according to the rules and
conventions in Section 3.2.7.3 of this Appendix.

3.2.7.2.2.1 Later-Choice Overvo.te

If the voter indicates more than one candidate as the

voter's second or later choice for a ranked-choice
__contest ("later-choice overvote"), and the voter does - -—

not correct this error condition, the vote for that

contest shall be counted, subject to the rdes and

conventions in Section 3.2.7.3 of this Appendix.

(DRE devices shall prevent later~hoice overvotes.)

327222  Skipped Rank

If a voter skips a rank for a contest (for example, the
voter selects a first and third-choice candidate, but
does not select a second-choice candidate, or the
voter selects first and second-choice candidates, but
does not rank any of the remaining candidates for
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that contest), the vote shall be counted according to
the rules and procedures set forth in Section 3.2.7.3
of this Appendix.

3.2.7.23.3  Multiple Rank

If a voter ranks one candidate multiple times (for
example, the voter ranks candidate A as the voter's

- first-and-third choice) for a contest,-the vote-shall be
counted aceording to the rules and conventions set
forth in Section 3.2.7.3 of this Appendix. (DRE
devices shall prevent multiple rankings.y

The text of all error messages shall be approved in advance by the -
Department. The Department, in its sole discretion, shall decide whether
to activate error messages in an election.

3.2.7.3 Interpreiation of Ranked-Choice Ballots

The following table illustrates the rules and conventions for interpretation
of ranked-choice ballots during application of the run-off tabulation.
These rules and conventions shall be uniformly applied. The table
provides examples, and is not intended to be exhaustive. As indicated
above, DRE devices shall prevent many of these error conditions.
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First Second | Third . ' .
Choice | Choice | Choice Conquns Interpretation |
| Ann/ Bob Don | first-choice Vote on RCV contest invalid. No vote will be counted; tally as
Cat : overvote an overvote.
None None None biank vote for Vote on RCV contest invalid, No vote wﬂi be counted; tally as
. contest an undervote. .
Bob Ann/ Cat second-choice Count Bob as first cho_ice, then stop. Contest vote is exhausted
' Don overvote . due to overvote. . .
Don Bob " Ann/ third-choice Count Don as first choice, then Bob as second choice, then
_ Cat overvote stop. Contest vote is exhausted due to overvote.

Ann Ann Don multiple rank | Count Ann as first choice, then Don as second choice, then
next-choice candidate (if any) as third choice, etc. ifno next -
choice, contest vote is exhausted.’

Bob Ann Bob multiple rank Count Bob as first choice, then Ann as second cholce then

: next-choice candidate (if any) as third choice, etc. If no next
: choice, contest vote is exhausted,
Bob. Ann Amn muitiple rank Count Bob as first choice, then Ann as second choice, then
o next-choice candidate {if any) as third choice, etc. If no next
. choice, contest vote is exhausted.

Ann - Amm Ann multiple rank Count Ann as first choice, then next-choice candidate (if any)

: as second choice, etc. If no next choice, contest vote is
exhausted,

None Don Cat | skipped rank Count Don as first choice, then Cat as second choice, then

: next-choice candidate (if any) as third choice, etc. If no hext
§ | choice, contest vote is exhausted.
Cat None Bob skipped rank Count Cat as first choice, then Bob as second choice, then
nexi-cheice candidate (if any) as third choice, efc. If no next -
choice, contest vote is exhausted.

None Ann None skipped rank Count Ann as first choice, then next-choice candidate (if any)

- as second choice, etc. If no next choice, contest vote is
. exhausted.
Bobh None None. | skipped rank Count Bob as first choice, then next-choice candidate (if any)
: as second choice, etc. If no next choice, contest vote s
exhausted,
Ann Bob None | skipped rank Count Ann as first choice, then Bob as second choice, then
\ next-choice candidate {(if any) as third choice, etc. If no next
. choice, contest vote is exhansted.
None None Cat skipped rank Count Cat as first choice, then next-choice candldate (ifany) as
second choice, etc. Ifno next choice, contest vote is exhausted.
3.2.8 Recovery from Error Conditions
3.2.81 Error Messages

Error message entries shall be made and reported as they
occur. Except for error messages which require resolution by a
trained technician, all other error messages requiring intervention

by a voter or pollworker shall be displayed or printed
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unambiguously in easily understood language text, or by means of
other suitable visual indicators.

When numerical codes are used for trained technician
maintenance or repair, the text corresponding to the code shall be
self-contained, or an instructional sheet shall be affixed inside the
unit device. This is intended to reduce inappropriate reactions. to
error conditions, and to. allow for ready and eﬁectlve problem
correction. - -

The message cue for all systems shall clearly state the
action to be performed in the event that voter response is required.
System design shall ensure that erroneous responses will not lead
to irrecoverable error. Nested error conditions shall be corrected in

-a controlled sequence such that system status shall be restored to
that initial state existing before the first error oceurred. '

3.2.82 Voter Error

In the event of a voter error:

»  Optical Scan Technology. The System shall be capable
of separating (e.g. separate bins, return ballot to voter,
outstack) a ballot based on conﬁgured opuons or
criteria .

¢ DRE Technology. The System shall provide a means
for the voter to correct the error prior to casting the
ballot. : -

3283 Pollworker Error

In the event of a pollworker error in operating the optical
scan ballot counter or DRE voting device, the System shall provide -
audible and/or visual indication of the error and a means forf '
correcting the error which does not result in the corruption of any
previously cast voting data or inhibit the continuance of voting’

. after the error has been corrected

3284 Preservation of Data on Errors

) The System shall record and preserve data on voter and
_pollworker error and shall be capable of producing audit reports
that document these and whether and how these errors were
corrected.
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3.2.9 Aggregation and Reporting of Voting Data

The System shall have the capability to quickly and easily
aggregate precinct data with absentee voting data. The System shall also®
* have the capability to quickly and easily aggregate provisional voting data,
write-in voting data and remake ballot voting data.

The System shall provide for the release of unofficial voting data
~ after closing of the polls. These reports.may consist of reports of votes
__counted for one or more precincts, one or more offices, and one or more
_measures, in a format subject to approval by the Department. The System
shall have the capability to suppress data about write-in votes in the
unofficial voting data reports issued after closing the polls.

3.2.9.1  Tabulation of Results for Ranked-Choiee
Confests '

The System shall have the capability to aggregate all ranked-
choice ballot data in one uniform file format and conduct the run-off
-tabulation for the release of unofficial voting data after closing of the
polls. These reports shall include the results during each round (or
iteration) of the run-off tabulation process, clearly indicating the transfer
of votes (origination and destination) in each round. These iteration
reports shall be in a format approved by the Department.

- The System shall preserve the original voting data that reflects how
voters cast their ranked-choice ballots, including any undervotes,
overvotes, skipped rankings and multiple rankings. In any ranked-choice
contest, a ballot that is exhausted in the first iteration shall be recorded as

" an exhausted ballot. Unless otherwise directed by the Department, all
voting data reports, including but not limited to the unofficial voting data
reports issued after closing of the polls on Election Night, shall apply the
rules and conventions for interpretation of ranked-choice ballots specified
in Section 3.2.7.3 of this Appendix: The rules and conventions of Section
3.2.7.3 apply to all ranked-choice voting data, during the conduct of the
run-off tabulation. _

“The System shall have the capability to conduct the run-off
tabulation at any time between the time the polling places close on
Election Day and the time the Department certifies the results of the
election. The System shall have the capability to conduct the run-off
tabulation to the voting data in each precinct, Supervisorial district and
Citywide. The System shall have the capability to conduct the run-off
tabulation for a single ranked-choice contest independently of other
ranked-choice contests at the same election.
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The Department, in its sole discretion, shail determine when to
conduct the run-off tabulation, and to what portion of the voting data.

3.2.9.1.1 Resolution of Tie Votes in Ranked-Choice
Contests :

If there is a tie vote between or among two or more
candidates with the fewest number of votes, the following
rules and procedures shall apply.

. If there is a tie vote between or among two or more
- candidates with the fewest number of votes, Contractor
shall immediately notify the Department. For each of the -
two or more candidates with the fewest number of votes,
the Department shall prepare ten pieces of paper with the
full name of the candidate printed on one side. All pieces
of paper shall be the same size and color. The Department
shall fold each piece of paper so that the name of the
candidate cannot be seen. The Department shall place all
pieces of paper in an otherwise empty container (such as a
glass jar or cardboard box) that has a lid. The Department
shall place the 1id on the container and shake its‘contents.
The Department shall select one ‘piece of paper from the
container.  The candidate whose name is written on the
 selected piece of paper shall be eliminated in the next

iteration of the run-off tabulation process, and votes cast for
that candidate shall be redistributed to the voters' next-
choice candidate. The Department shall notify Contractor
of the candidate whose name is written on the selected
piece of paper.

All aspects of this process for resolving a tie vote
shall be open to viewing by the public. The Department.
shall, in its sole discretion, designate a location that is open
to viewing by the public, and the time for resolving tie
votes. :

If there is a tie vote between or among two or more
candidates with the fewest number of votes, and if the total
number of votes for the tied candidates is less than the
number of votes for the candidate with the next fewest
number of votes, the System shall eliminate the two or
more tied candidates simultaneously. The System shall
transfer votes cast for each of the eliminated candidates to
the voter's next-choice candidate before re-tabulating the
votes. '
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If there is a tie vote between or among two or more
candidates with the highest number of votes, the
Depariment shall resolve the tie under the California
Election Code.

132.982 Official Canvass

. The Systern shall have the capability to process write-in
and provisional votes with a minimum of manual data-entry, and
quickly and easily aggregate this data with other voting data.

S The System shall have. the capability to conduct the run-off -
tabulation at the precinct level, and report the results, if this
application is necessary to complete the 1% manual tally required
by the California Elections Code...___. . :

The System shall have the capability to produce all

documentation necessary for an audit trail and production of

. elections reports including absentee voting results, Election Day

_results, neighborhood results and a complete Statement of Vote.

The documentation for each ranked-choice contest must include -
the tabulation at each stage of the process in which one or more
candidates are eliminated and votes are redistributed, and must
clearly indicate the redistribution of votes at each stage of the run-
off tabulation process. The System shall have the capability to
produce documentation for each ranked-choice contest Citywide,
by precinct, by District and segregated between absentee and
precinct ballots.

" Official voting data reports for the complete Jﬁnsd;c’uoﬁ
shall comply with the reqmrements of Division 15, Chapters 1
through 9 of the Elections Code.

The System shall have the capability to export all election
data and reports in a format that can be quickly and easily
uploaded into a Department database, and to other mediums as

' requested by the Department.

3.2.10 Security of Data Communications

The System shall provide a means to assure that all administrative
" and voting data transmitted from one device to another within a site, or
transmifted between sites, shall be protected against unauthorized access
and corruption of data. :
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3.3

3.2.11 Absentee and Early Voting

The System shall include the capability to generate and count
absentee ballots in accordance with the requirements of the California
Elections Code.

Design Requirements

The System design shall comply with the hardiware design requirements of

Section 3 and the software design requirements of Section 4 of the Votmg System

Standards, and with the spemﬁc requlrements listed below.

Components of the System shall be cIaSSIﬁed by size and we1ght as

foliows

. Portabie eqmpment used at the pollmg place or in a central count
Jocation is defined as equipment that is regularly transported between
its operating location and a place of storage. It is intended to be
handled by one person, and is equipped with handles or lifting sufaces
for this purpose. It shall be designed for installation ona ballot
box/bin (Optical Scan Technology) orin a voting booth (DRE
Technology). Its dimensions shall not exceed the space currently
allocated by the Department for similar equipment, and its weight shall
not exceed 60 lbs.

e Movable equipment used in a central count location is defined as
equipment that is typically equipped with a rigid stand or base, with or
without wheels or casters. It is intended to be handled by two or more
persons, and handling may require the use of a dolly or lifting
mechanism. There is no restriction on size or weight.

3.3.1 E_ase of Use-

Components of the System shall be designed and constructed so as
to aid the user (whether voter, pollworker or the Department staff) in
performing proper operations and to minimize the probability of error
caused by the user. In particular, components shall be designed so that

‘operations performed by the voter such as marking a ballot (Optical Scan

Technology) or making a vote selection (DRE Technology) are easily
understood, so that errors are prevented to the maximum extent possible,
and so that recovery from an erroneous operation is facilitated by the
attributes of the System. In addition, components shall be designed so that
installation, set-up, operation and disassembly by pollworkers and the
Department staff at the polling sites is as simple and error-free as possible.

3.3.2 Access for Yoters with Special Needs
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During the termn of this Agreement, the System shall comply with

" the Help America Vote Act of 2002, the Americans With Disabilities Act
and other applicable laws and regulations in effect as of the date of this

agreement. ' ’

In no event shall any term or provision of this Agreement require
Contractor to undertake or perform changes to the Hardware, System
Software or Firmware due to changes in law, or changes in interpretation
of existing law by a court of competent jurisdiction, occurring after the

. date of this A greement. Without limitation of the foregoing, Contractor is
not obligated to cause the System, Hardware, Software or any component
thereof to comply with any specifications, standards or requirements of the
National Association for State Election Directors, Federal Election
Commission, Election Assistance Commission, California Secretary of
State or other govermmental, quasi-governmental or regulatory body or
agency to the extent such specifications, standards or requirements are not
in effect and applicable on the date of this Agreement {including, without
limitation, FEC or EAC 2002 or 2005 standards).

The design and installation of System equipment used in the
polling place shall accommeodate access by voters, including but not
limited to voters with visual and/or mobility impairments, in a manner that
provides the same opportunity for access and participation, including
privacy and independence, as for other voters. Accommodation of visual
impairments may include the provision of an ancillary optical
magnification device (Optical Scan Technology) or a headset with an
aundio ballot (DRE Technology). Accommodation of mobility
impairments may include the provision of wheel-chair access to the ballot
marking station (Optical Scan Technology) or voting device station (DRE
Technology), such that these provisions are within easy view and reach of
the voter. S

| Polling place equipment shall have at least two universal ports for
assistive devices including, but not limited to, headsets and Braille
keyboards, so that two assistive devices may be used simultaneously.

3.3.3 Backup Power

The System shall provide for an extended life back-up power .
supply to permit the continuation of voting operations for a minimum
period of 1 1/2 hours.

3.4  System Security Réquirements

* The Department will implement security procedures to prevent
unauthorized physical access to Department facilities and to System
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components located within Department facilities. Contractor's installation,
integration, testing, operation, support and maintenance of the System .
shall be consistent with the physical access control procedures of the
Department.

Contractor shall implement security procedures to prevent unauthorized
physical access to facilities, other than those under the immediate control
of the Department, that are used to store or stage System components, and
to the System components stored or staged at those facilities. These
procedures shall be subject to approval by the Department.

~ The System shall-limit-access to authorized personnel only, who shall be

- identified by the Department in its sole discretion. At a minimum, System
access shall be limited using password protection. The Systern shall
record and preserve a log of user access and functions or tasks executed by
the user.

The operation of the System shall be consistent with the administrative
access control system of the Department, enabling the access of personnel
designated by the Department to system functions the Department
authorized them to perform, and preventing their acoess to other system
functions.

The System shall include and support operational features to prevent both
inadvertent and deliberate operations which could result in the disruption
of the elections process and corruption of election administrative and
voting data. L

The System shall have dedzcated ports that can only be accessed by
spemﬁc System components or ancillary devices.

3.5  System Usability -

"Usability” of a voting system is the degree to which voters, pollworkers
and election staff can use the System easily, effectively and efficiently with
making minimal errors while performing such tasks as selecting and reviewing
choices for contests and measures, casting ballots, counting votes, configuring
parts of the System for use, creating reports and various other activities involved
with the election process.

Contractor shail survey System usability, in consultation with the
Department, and shall use the survey results to research improvements to the
System in order to promote the usability of the System. As part of the
preparations of each election, Contractor shall develop a plan for the Department's

- approval to survey the usability of the System. This plan may include exit
surveys, mock elections held for usability experts, focus groups, and any other
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methods that Contractor and the Department determine to be the most effective
methods of assessing and improving the usability of the System. The Departient,
in its sole discretion, may include representatives of professional groups and
members of the public when reviewing Contractor's proposed plan.

Contractor shall establish usability goals.for the System subject to the.
review and approval of the Department, and a usability research program to refine
arad monitor implementation of those goals.  Contractor shall develop research
methods and procedures for collecting quantitative data on the capability of
voters(including elderly, disabled and illiterate voters), pollworkers and election
office staff to perform key tasks while using the System. :

4. Quality Requirements
4.1  Materials and Parts

_ Only new and previously unused materials and parts shall be used to fabricate,
assemble, repair and maintain the System and its components.

4.2  Workmanship
- Workmanship standards for fabrication and assembly of the Systém shall meet or

- exceed standard commercial and industrial practice, and shall assure that the System
components are free from damage or defect. :
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APPENDIX E

SCFTWARE LICENSE AGREEMENT

BETWEEN o e

SEQUOIA VOTING SYSTEMS, Inc.

AND

CITY and COUNTY OF SAN FRANCISCO, CA
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THIS AGREEMENT ismadeon ____ day of July, 2007

BETWEEN

SEQUOIA VOTIWG SYSTEMS Inc., located at 7677 Oakport Street Suite 800, Oakland CA 94621
("the Lleensor") )

AND

CITY and COUNTY OF SAN FRANCISCO, CA, having its offices at 1 Dr. Carlton B. Goodlett Place,
City Hall, San Francisco, CA 94102-4685 ("the Licensee").

WHEREAS

The Licensee wishes the Licensor to grant to it a Ticense to use the WinEDS Software and the RCV Software
in relation to the Equipment (both as hereinafter defined) and the Licensor is agreeable to granting such a
license subject to the following terms and conditions: :

NOW IT‘IS HEREBY AGREED AS FOLLOWS:

1. DEFINITIONS
1.1 In this Agreement the following terms shall bear the following meanings:

“Documentation”  the manuals procedures and materials aecompanymo the WinEDS Software
and the RCV Software. ,

“WinEDS Séﬁv&é’ WinEDSelection management seftwére

“RCV Software . . _Rank Choxce Votmg Apphcatxon Software

“License Fees” = the license fees payable by the Licensee to the Licensor for the license of
the WinEDS Software herein as specified and the license of the Rank Choice
Voting Application Software herein as speciﬁed in' Appendix 1.

“Specifications” the specifications for the WinEDS Software and the RCV Software set forth
in the Documentation.

12 Words used in the singular shall include the plural and vice versa.

|

GRANT OF LICENSE

2.1 The Licensor grants to the Licensee a personal, non-transferable and non-exclusive license for one
(1) year to use the WinEDS Software and the RCV Software solely for the Licensee’s own internal
business purposes and solely in conjunction with the Hardware at the Locations. The license shall
take effect on January 1, 2007. This Agreement may not be assigned or transferred by the Licensee,
voluntarily or by operation of law (includin_g without limiation, by transter of ownetship interests
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2.3
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4.4

in the Licensee), to any party without the Licensor's express prior written permission. The Licensee
shall have no power to grant sub-licenses, prepare derivative works or modify the WinEDS
Software or the RCV Software. Any use of 2l or any portion of the WinEDS Software or the RCV
Software not expressly permitted by the terms of this Agreement is strictly prohibited.

Licensor shall retain ownership of and all copyright and other proprietary rights in the WinEDS
Software and the RCV Software and any modifications or translations thereof. Licensee shall
acquire only the limited license to the WinEDS Software and the RCV Software granted under the
express terms of Section 2.1 above.

No right is granted to Licensee by this Agreement to use any identifying mark (such as, but not
limited to, trade names, trademarks, trade devices, service marks or symbols, and abbreviations,
contractions or simulations thereof) owned by, or used to identify any product or service of]
Licensor or a.corporate affiliate- of Licensor. Licensee agrees that it will not, without the prior
written - permission of Licensor, (i) use any such identifying mark in advertising, publicity,
packaging, labeling or in any other manner o identify any of its products or services, or (ii)
represent, directly or indirectly, any product or service of Licensee as a product or service of
Licensor or such an affiliate or is made in accordance with or utilizes any information or
documentation of Licensor or such an affiliate. '

DELIVERY

The WinEDS Software and the RCV Software shall be supplied in executable form together with
one back-up copy and one copy of each Software’s documentation.

Delivery of the WinEDS Software and the RCV Software shall take place at the Location(s)  or
any other site of the Licensee and on the dates agreed between the parties.

PRICE

In consideration of the grant of the license the Licensee shall pay the Licensor the License Fees as
specified on Appendm 1 of this License Agreement.

The Licensee shall pay all invoices within thiny (30) days of invoice date. Licensor reserves the
right to withdraw its services and support if any 1nv01ce is not paid within ten (10) days of the date
when due. ,

The Licensee shall pay the Licensor interest on all sums outstanding at an annual rate of interest
equal to four per cent (4%) above the prime rate as published in the Wall Street Journal and
changed from time to time until payment is made in full (whether before or after judgment).

Licensee shall be responsible for payment of all sales, personal property, use and other taxes or
governmental impositions of any nature, with the sole exception of taxes calculated solely upon the
income of Licensor ("Taxes"). Licensee shall, at the option of Licensor, pay Taxes directly to the
taxing authority or reimburse Licensor immediately for any Taxes paid by Licensor.
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PROHIBITED ACTS

The Licensee shall not (and shall not permit any other party to), except to the extent permitted by
law, withhout the prior written permission of the Licensos: _

5.1.1 Transfer or copy onto any other disk or hardware or otherwise copy the WinEDS Software

or the RCV Software in whole or in part except for purposes of system backupﬁ

5.1.2 Reverse engineer, disassemble, decompﬂe deczpher or analyze either the WmEDS Software

~ orthe RCV Software in whole or in part;

513 . Alter or modify the WinEDS Software or the RCV Software in any Way Of prepare any

.gerivative works of the WinEDS Software or the RCV Software or any part of parts of the .
WinEDS Software or the RCY Software;

5.1.4 Alter, remove or obstruct any copyright or proprietary notices from the WinEDS Software

or RCV Software, or fail to reproduce the sarme on any lawful copies of the WinEDS or
__RCYV Software; .. e . e

5.1.5 Use the WInEDS Scoftware or the RCV Sofiware other than on the Hardware at the

Locations.____ . . P o

.5.1.6 Export, directly or mdn'ect}y, any WinEDS Software or RCV Software to any country

7.1

outside of the United States, or make disclosure of the WinEDS Software or the RCV .
Software to any foreign national where such disclosure would require an export license or
other governmental permit.

CONFIDENTIALITY

The Licensee acknowledges that the WinEDS Software and the RCV Software is the sole and
exclusive property of the Licensor or its licensors, contains confidential information of the Licensor
or its licensors and embodies certain valuable propnetary information and trade secrets of the
Licensor or its licensors. The Licensee shall not give or make available the WinEDS Software or
the RCV Software, or any part thereof, or otherwise disclose confidential information contained in,
supplied with or relating to the WinEDS Software or the RCV Software to any third party except to

. such of its employees as are required to have access to the WinEDS Software or the RCV Software

in the normal course of use of the WinEDS Software or the RCV Software for the purpose
permitted under Section 2 and under like conditions of confidentiality as contained in this Section 6.
The provisions of this Section 6 shall survive the termination or expiration of this Agreement.

TERMINATION

 Without prejudice to any other remedy which may be available, at law, equity or otherwise,

Licensor may terminate this Agreement immediately upon written notice to the Licensee;

7.1.1 If the Licensee breaches any of the terms of this Agreement which, in the case of

breach _ capable of being rei_'nedie'd, is not remedied within ten (10) days written

nbtice from the Licerisor, or
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7.1.2 If the Licensee uses the WinEDS Software or the RCV SOﬁW&i‘C for any purpose not

expressly penmtted hereunder.

Either party may terminate this Agreement if the other party ceases to trade, fails to pay its debts in
the normal course, makes or offers to make any voluntary arrangement or composition with its
creditors, commences to be wound up otherwise than voluntarily for the purposes of solvent
amalgamation or reconstruction, becomes bankrupt, insolvent or if a receiver, adimmstrator trustee
or like ofﬁcer is appointed over the whole or part of its business.

RETURN OF SOFTWARE

Upon termination or expiration of this Agreement, the Licemnsee shall (i) forthwith return to the
Licensor all WinEDS Software and RCV Software in its possession or control, or, if so requested by
the Licensor, destroy all such Software and (ii) purge ali WinEDS Software or RCV Software from
arly electronic media, and certify in writing to the Licensor that it has been destroyed and purged.

WARRANTY .

9.1  The Licensor warrants that the WinEDS Software and the RCV Software will function
substantially in accordance with the Specifications for a period of one (1) year from January
1, 2007 and for each additiorial one (1) year period starting January 1, 2008 that City pays
the License Fees listed in Appendix 1. The Licensor shall use reasonable efforts to correct
any material failure of the WinEDS Software and RCV Software to function substantially in
accordance with the Specifications provided the Licensee has given the Licensor written
notice of the defect within the said one (1) year period and provided that the Licensee can
reproduce the defect to the Licensor. If the Licensor establishes that a reported defect is not
covered by the foregoing warranty or is not covered by the Software maintenance fee
payable by the Licensee to the Licensor, pursuant to the terms of a separate Software

- maintenance agreement entered between the parties (if any), the Licensee shall be
responsible for the costs of the Licensor's investigative and remedial work at the Licensor's
then current charging rates. The foregoing warranty shall be void in the event of the
WinEDS Software or the RCV Software (i) having been modified by any party other than
the Licensor or its licensors or (ii) having been used by the Licensee for purposes other than
those for which the WinEDS Software and the RCV Software was designed by Licensor.

9.2  The warranty set forth in Section 9.1 is in lieu of all other warranties, express or implied,
statutory or otherwise, including but not limited to any warranty of fitness for a particular
purpose, warranty of merchantability, satisfactory quality, usefulness or timeliness. The
remedies set forth in Section 9.1 shall be the sole and exclusive remedies available to the
Licensee for breach of the warranty set forth in Section 9.1.

9.3  Licensee acknowledges that the WinEDS Software and the RCV Software may contain
materials prepared by other developers. Licensor makes no warranty or representation

whatsoever as to those materials not prepared by Licensor contained in the WmEDS’
Software or the RCV Software
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18.

11,

12.

13.

14.

LIMITATION OF LIABILITY

10.1  Subject only to the provisions of Sections 10.3 and 104.below, the Licensor's total
aggregate liability for any loss, damage, costs or ‘expenses under or in connection with
this Agreement and in connection with the WinEDS Software or the RCV Software

~ howsocever azising, including without limitation loss, damage, costs or expenses caused by
breach of contract, negligence, strict liability, breach of statutory or any other duty shall in
no circumstances exceed the License fees paid by the Licensee to the Licensor under this

Agreement.

10.2  The Licensor shall not be liable for any loss of profits, loss of business, lossof  data, loss
of use or any other indirect, incidental special or consequential loss or damage
whatsoever, hawsoever arising, incurred by Licensee or any third party, whether in an action
in contract, negligence or other tort, even if the parties or their representatives have been
advised of the possibility of such damaoes. '

10.3 No’rmthstandmg the prov1s1ons of Sect1on IO 1 above the Licensor shaH be hable for loss or
damage to any physical property of the Licensee caused solely by the negligence of
Licensor provided, however, the Licensor’s total aggregate liability to the Licemsee for such
loss or damage shall be limited to a maximum of the annual License Fees for all such
occurrences. '

10.4 The limitations contained in Sectlonslo 1,.10.2 and 10.3 shall not apply. to.any injury to,
illness or death of any person caused solely by the negligence of the Licensor.

ENTIRE AGREEMENT

This Agreement embodies the entire agreement between the parties regarding its subject matter and
supersedes any previous communications, agreements or understandings. Both parties acknowledge
that neither has placed any reliance on any previous communications or understandings other than
those expressly incorporated in this Agreement. This Agreement may be amended only by
agreement in writing signed by authorized representatrves of each party.

SEVERABILITY

The provisions of this Agreement are declared to be severable. If any provision is held to be void,
contrary to law or enforceable by a court of competent jurisdiction the validity and enforceability of
the remainder of this Agreement shall not be affected.

WAIVER

Any failure or delay by either party to exercise or enforce any right or any time or indulgence given
shall not affect that party's right to exercise or enforce that right against the other party nor shall any
waiver of any breach of any provision be taken as a waiver of any subsequent breach or of the
provision itself. To be effective any waiver must be in writing, signed by an authorized
representative of the walving party and delivered to the other party. '

FORCE MAJEURE

Neither party shall be Hable for any delay or failure to meet its obligations under this Agreement
due to any cause oOutside its reasonable control including (without limitation), inclement weather,
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16.

17.

18.

19.

Acts of God, war, riot, terrorism, malicious acts of damage, civil commotion, strike, holocaust,
industrial dispute, refusal of license, power failure or fire or the lack of availability of materials. If
performance of this Agreement is substantially prevented for a continuous period of six months by
viriue of any of the aforesaid events then either party may terminate this Agreement by written
notice to the other. This Section 14 shall not be applicable to a failure to pay any money owing by
Licensee under this Agreement ,

'NOTICES

Any notice given under this Agreement shall be sufficient if it is sent by first class pre-paid mail, by

' nationally-recognized overnight courier service or by confirrned fax to the other party at the address

appearing at the head of this Agreement or such other address as may have been notified. Every
notice shall be deemed to have been réceived and given on the third working day after posting if

_sent by mail, on the next working day if sent by overnight courier or in the case of fax, such notice

shall be deemed to have been received and given at the time of transmission.

ASSIGNMENT

This Agreement may on notice to the Licensee be assigned by Licensor to any entity controlling,
controlled by, or under common control with Licensor, but otherwise this Agreement may not be
assigned by either party without the written consent of the other party.

RELATIONSHIP OF THE ?ARTIES

Licensor and Licensee agree that under this Agreement:

17.1 Both parties are independent entities;

17.2 Neither party is a legal representative, agent or permer of the other;

17.3 Neither party will represent or act on behalf of the other, unless othermse agreed to in

writing; and

17.4 Both parties are free to enter into similar agreements with others and to market its products

and services to others.

NO THIRD PARTY BENEFICIARIES

Licensor and Licensee agree that this Agreement is for the benefit of the parties hereto and is not

intended to confer any rights or benefits on any third party, and that there are no third-pasty
beneficiaries of this Agreement or any part or specific provision of this Agreement and no third
party shall have any right to enforce this Agreement or any provision hereof.

GOVERNING LAW

This Agreement shall be govemned by and mte;preted in accordance with the laws of the state of
California (without regard to principles of conflict of law). The parties hereby consent to the
exclusive jurisdiction of the Courts of the State of California, and the Federal Courts Jocated within
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the State of California, as to any matter arising under or relating to this Agreement.

IN WITNESS WHEREOF the parties or their duly authorized representatives have set their hands and
seals the day and year first above written.

SIGNED for and on behalf of SIGNED for and on behalf of CITY and

SEQUOIA VOTING SYSTEMS Inc. COUNTY OF San Francisco, CA
Name . » Name
Title Title : o
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APPENDIX 1

LICENSE FEES

The Licensee agrees to pay the amount listed on Appendix C-2 of the Purchase Agreement between
Sequota Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
WmEDS@ software in accordance with thls agreement for the yearly periods startmg on January 1, 2008,

" The Licensee agrees to pay the amount hsted on Appendix C-2 of the Purchase Agreement betv»een‘
Sequoia Voting Systems, Inc. and the City and County of San Francisco to the Licensor for the use of the
. RCV software in accordance with this agreement for a yearly periods starting on January 1, 2008.

RENEWALS

The Licensor reserves the right to adjust the yearly fees within five percent (5%) of the current fees for
. renewals without advanced notice to the licensee. For an increase greater that five percent (5%) the
Licensee will be informed by the Licensor within sixty (60) days advanced notice; however, any delay in
notice shall not preclude Licensor’s adjustment
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-APPENDIX F

' Payment Schednle

Hardware & Software 4,000,000.00 | 2,671,308.25 6671,308.25
Installation & Training : 899,000.00 968,000.00
Outreach ) 60,000.00 T 60,000.00 |
Warehouse Improvements - 750,000.00 } 750,000.00
Election Services 994.800.00 | -487,400.00 { 994,800.00 49,7,400.00"'_"2,984,400.00
Maintenance and License Fees Included | 399,800.00 { 399,800.00{ 399,800.00 | - 1,198,400.00

S8 4750,000.00 4,725,108.25 897,200.00 1,394,600.00 897,200.0&_' 12,664,138.25

**Election Service for years 2008, 2009, 2010, and 2041 are based on per election service charges detalled in
Appendix C-1 Election Services, Hf the City conducts additional elections during these years in addition to the
number of elections included in that year's aggregate total, additional charges shall apply. The following
elections are included the pricing shown above.

2008 - Presidential Primary Election
2008 - California Primary Election
2008 - Presidential Election

2008 ~ General Election

2040 - Primary Election, General Efection

2011 - General Election

Election Services are payahle based on completion of tasks defined in téble below.
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Confract Payables -

Equipment, Software, Warehousing, Installation & Training, Outreach

Amount Description
First Payment $4.000,000.00 | Due net 10 days from signing of Contract
Second Payment $750,000.00 | Due net 30 days from complefion of Warehouse
: Improvements -
Third Payment 1$3,500,000.00 Due n&t 30 days from Accepiance of Equipment
Final Payment T$503.184.00 | Due et 30 days after the certfoation of e February
: 2008, Presidential Primary Election .
Total $8,543,184.00

Efection Services Payables

Amount Description
First Payment $175,000.00 Due net 30 days from complefion of Cptech Ballot Layaut
: . , _ {submission fo printer) _
Second Payment - :- s $175,000.00 Due net 30 days from -completion of Pre-Logic and
. : Accuracy testing of voting equipment.
Final Payment $147,400.00 Due net 30 days after the cerfification of the election_
Total $497,400.00
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Appendix G

Support and Maintenance Services

I PROJECT MANAGEMENT

* During the term of the Agreement, Contractor shall assign a project manager
respon51ble for ensuring timely delivery of all deliverables and services required under
- this Agreement (the "Prog ect Manager") and a project support team to provide alt”
maintenance and support services requxred by this Agreement.

Starting 14 weeks before each Election Day and contmmng until seven calendar days
before Election Day, the Project Manager shall be on-site (at the Department's main
office in San Francisco City Haﬂ) or available by cell phone or pager, Monday through
Friday during the Department’s regular business hours, to answer questions or respond to
problems or concerns regarding election preparations. Starting 8-weeks before each
Election Day and continuing until production of Statement of Vote if the Project Manager
receives a page or telephone call from the Department requesting the Project Manager's
presence on-site, the Project Manager shall make a good faith effort to immediately travel
to the site.to address any problems or concerns identified by the Department. If the -
Project Manager and the Department agree that an alternative staff member may respond
to the Depamnent s request, then such staff member may attend in lieu of the Project
Manager.

Starting seven calendar days before Election Day and continuing until completion of
the Staternent of Vote, the Project Manager shall be on-site or available by cell phone or
pager 24 hours a day to answer guestions or respond to problems or concerns regarding
the voting and tabulation Hardware and Software, the aggregation or tabulation of voting -
data, the canvass, audit data or reportmg of election results.

M. PROJECT COMMUNICATION e e

During the term of the Agreement, the Project Manager shall meet with the .
Department at least once in advance of each election to plan requirements and activities
for the next election ("pre-election planning™), and at least once foﬂomno each election
for election debriefing (“post—e}ec‘aon debriefing™). :

The pre-election planning meeting shall occur at the Department no later than 90
days before the Election Day (E-90), and shall include but be not limited to discussions of
an election timeline, assignment of tasks, ballot and ballot image design, staff and poll
worker training, Loglc and Accuracy tesﬁng, preparation and number of DRE units
needed for early voting, delivery and retrieval of polling place equipment, and procedurés
for processing outstacked ballots and write-in votes. For purposes of this Agreement, the
term "E-Day" shall mean Election Day, the term "E-X" shall mean "X" days before
Election Day, and the term "E+X" shall mean "X" days after Election Day,

: The post-election debriefing shall occur at the Department no later than E+4S
and shall include, but not be hmlted to, discussions of any malfunctions, defects or
problems discovered in the System or any of its components during the course of the
election or the canvass, and the written report of election day support operations and
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problem resolution that Contractor must deliver to the Depamnent no later than E+38
(see Section VI(F) of this Appendix).

; The Department shall set the meeting date and time for each pre-election planning
and post-election debriefing meeting after exercising a reasonable effort to consult with
Contractor on the meeting date.

In addition to the pre-election planning meeting and post-election debriefing
meeting, during the period starting E-90 and ending E+45, the Project Manager shall be
available for other meetings at the Department's request. The Department shall set the
meeting date and time for each meeting, after exercising a reasonable effort to consult
with Contractor on the meeting date.

IIl. INSTALLATION, INTEGRATION & ACCEPTANCE TEST[NG

Contractor shall be responsible for installation and integration of the System and
all 8ystem components, and all acceptance testing of the System and its components.
Acceptance testing shall include, but not be limited to end-to-end testing and logic and
accuracy testing.

'Following delivery, installation and integration of the System by Contractor,
Contractor shall conduct thorough and comprehensive acceptance testing of the System.
This testing shall include, but not be limited to, testing of all hardware (including
firmware) and software components of the System to evaluate the functionality and
capabilities of each component to manage a high volume of varied election data.
Contractor shall provide and prepare all materials and devices, including but not limited
to test ballots, for acceptance testing. The Acceptance Test Plan is attached to this

Agreement as Appendix A. ,

Contractor shall install, mtegrate and test the System at a date, tune and location
designated by the Department, in accordance with Appendix B of this agreement
(Implementation Plan). The Department, in its sole discretion, may observe these
activities. Contractor shall provide documentation to the Department, in a format
approved in advance by the Department, of this acceptance testing.

Installation, integration and acceptance testing shall be performed in accordance
with Appendix B of this Agreement (Implementation Plen). In addition to and in
conjunction with the services described above concerning installation, integration and
acceptance testing, Contractor shall: '

» Verify that the System and each of its components are approved and cemﬁed for
use, by a federal Independent Testing Authonty and the California Secretary of
State.

» Verify proper installatipn of the System and each of its components.

» Verify that there is full integration of the System including but not limited to
integration of all network components and integration with City equipment and
systems.

» Verify that the System and each of its components are operating according to the
Agreement and System specifications.

= Certify the results of acceptance testing, in a format acceptable for transmission to
the Secretary of State.

" Contractor shall verify each of these items in vmtmg to the Department no Ia{er
than 14 days after completlon of acceptance testing. :
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During installation, integration and acceptance testing period if the Project
Manager receives a page or telephone call from the Department requesting the Project
Manager's presence on-site, the Project Manager shall make a good faith effort to
immediately travel to the site to address any problems or concerns identified by the
Department. If the Project Manager and the Department agree that an alternative staff
member may respond fo the Department’s request, then such staff member may attend in

lieu of the Project Manager.

IV. SYSTEM DOCUMENTATION . : R
Contractor shall develop and document the following:

» Hardware design specifications that include performance and design

standards and compatibility requirements, equipment interface
- requirements, and a descnptxon of the System operating environment and

- configurations. : :

e System Software design specifications that include speciﬁcations for the
System's operating environment and interface between Hardware

- —-components, System Software components and operator/user functions,
and software test and verification specifications.

In addition, Contractor shall develep and document the following for a non-
technical reader:
¢ A System operations manual that describes the Hardware and System
Software components, operational features and procedures for invoking
them, and the support resources requxred for System operation.
e System maintenance procedures to trouble-shoot malfunctions for fault
* . detection, fault isolation, Hardware or System alignment or adjustment,
and removal and replacement of failed components. This must include
proper calibration procedures for DRE equipment.

. Procedures for sensitivity testing of optical scan devices.
» Equipment set-up for the System, including but not limited to central

processing and network components used to count, record and tabulate
votes or aggregate or transmit voting data.

¢ Procedures for bailot, ballot image and audio ballot design.

e Procedures for election coding including, but not limited to, coding for
ranked-choice contests, including ranked-choice contests with a single
candidate and the posmbﬂxty of one or multiple qualified write-in
candidates.

e Procedures for preparing an electlon—spemﬁc database.

e Procedures for comprehensive logic and accuracy testing to be conducted
in advance of each election..

» Equipment delivery, set-up and retrieval procedures and logistics for
equipment and devices used at the polling place.

» Absentee and early voting procedures and logistics.

. Polling place procedures and logistics, iﬁcluding but not limited to
initialization of all polling place equipment, equipment operation, routine
trouble- shootmo by poll workers, and closing of the polls.
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Auxiliary (emergency) voting procedures and logistics, for use in the
event of a System failure.

Provisional voting procedures and logistics.
Write-in voting procedures and logistics.
Election Day troubleshooting procedures,

Procedures and locrzsucs for aggregation and reportmv of vohng data at the
polling place.

Procedures and logistics for the transfer or transmission of voting data T
from the polling place or transmission center to the Department's central
processing network.

Procedimres and features to ensure that aIl admlmstrauve and voting data is .
protected against unauthorized. access or corruption, from initial codmg of -

an election to the final certification of election results, including, but not
limited to features that secure and protect the integrity of data during
transmission and that confirm or validate the data following transmission.

Procedures and logiétics for the aggregation of voting data in Department's
Central Processing Network, including data concerning absentee ballots, -
. precinct ballots, provisional ballots, remake ballots and write-in voting.

Procedures and logistics for aggregating ranked-choice voting data,
interpreting that data according to the San Francisco Charter, and
conducting the run-off tabulation, as needed, for ranked-choice contests at
 the precinct, district, and Citywide level. These procedures shall include
procedures for resolvmg tie votes at any stage durmg the run-off
tabulation process.

Procedures for conducting a 1% manual tally as required by law after each
election, including but not limited to: procedures for using the voter-
verified paper trail to conduct this tally; and procedures for tallying
ranked-choice voting data.

 Procedures necessary to complete the ofﬁmal canvass of votes and report
voting data, audit data and election results as required by law or this
Agreement after each election.

Procedures for conducting a recount, including but not limited to
procedures for using the voter-verified paper trail to conduct the recount.

Procedures for manual processing and reporting of voting data, including
but not limited to ranked-choice votmg data, for use in the event of a
System failure.

Storage, repair and maintenance reqmrements and procedures for the
System.

 Contractor shall deliver to the Department the materials described above in
accordance with Section 6 of this Agreement and Appendix B (Imp}ementauon Plan). If
a delivery date for any of the documents listed above is not specified in Section 6 or
Appendix B such document shall be delivered not later than one week before the
‘commencement of early voting, unless otherwise agreed to in writing by Contractor and
the Department by amendment to the baseline implementation plan.
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V. TRAINING
A.  DEPARTMENT ORIENTATION

In advance of the November 2007 Election and the June 2008 Election the
Contractor shall provide to the Department's staff a comprehensive orientation
concerning the System. This orientation shall include, but not be limited to: an overview
of the System and all Hardware and System Software compenents; equipment set-up;
System operaticn; election production, including but not limited to ballot design, election
coding, logic and accuracy test design and procedures, and production of the Official
Statement of Votes; staging equipment for delivery to and retrieval from the polling
place; routine maintenance; and trouble-shooting. The orlentation shall include a
demonstration of all polling place and central processing equipment. The Department
may choose to forego the June 2008 onentatlon,

The Depamnent shall, in its sole chscretlon 1dentify Department staﬁ for this
orientation and specify the time and location for this crientation, per mutually agreed
upon baseline implementation plan.

In addition to the Department staff orientation, in advance of each election,
Contractor shall provide the following training:
"B. POLL WORKER TRAINING, TRAINING OF ELECTION DAY
FIELD SUPPORT PERSONNEL : :
In advance of the November 2007 and June 2008 elections, Contractor shali

conduct the following training sessions (unless otherwise identified 1 in the text
descriptions below):

#of |
Staff

Manual Da Sessions

Prod ucmte_m Course _

Onentat:on Training

System Component Orlenta’non

PowerPoint 1 |2 30 |

Edge® , VVPAT, Card

Yes

‘{Pre-election Logic and Accuracy Testing

|Activator . Acceptance Test Training
Operations and General Maintenance Yes 1 4
- Yes ... 1 10

WmEDSIBPS

lnEDS l Tally and Pre—LAT .
inEDS |l & BPS — E!ecﬂon Management

and Bal!ot_La_ out _

{ N
oa

[Field Technician

Election Day Field Technician Training
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The Contractor will first provide a System Implementation Orientation and
Transition seminar for all City Election Department staff. Edge® (and ancillary
Edge® equipment), Insight® /400C, WinEDS/BPS, Remote Tally/Transmission
and Pollworker training will be provided for a number of staff mutually agreed
upon by the City and Sequoia. Recommended number of staff for most effective
training is indicated in the table above. Training will include materials and guides
(manuals) for the various systems. Training will be conducted as outlined above:

General course descriptions follow. For each course, a test will be administered
to'measure basic competency.

Acceptance Testing Training - This course reviews the step-by step procedures.
for all facets of acceptance testing the voting system including the Edge®, Card
Activator, VeriVote, and Insight® to include performing a physical inspection of
each and an overall system testing incorporating all aspects of each of the
components of the voting system. The overall system acceptance testing training
will include training on remote transmission. .

Edge® Operations and General Maintenance - Course participants will develop a
working knowledge of the operation and function of the Edge® and VeriVote.
Hands-on training will include the system operating modes, election setup
procedures and basic troubleshooting skills. At the end of this course, each
participant will have the skills necessary to maintain and prepare the Edge® for
an election. This course will be provided for department staff who will be
working directly with the operations and maintenance of the Edge®. Sequoia will
also assist the City with their training of temporary personnel in the operations
_and general maintenance of the Edges®. (One Time — TBD). '

Edge®, VeriVote and Card Activator Pre-Election Logic and Accuracy Testing—
Course participants will learn recommended logistics for setting up the work area
and personnel assignments for preparing and staging Edge® machines, VeriVotes
and Card Activators for the election. Hands-on fraining will also be given in the
step-by-step process for conducting pre-election logic and accuracy testing.

Edoe® Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Edge®. Hands-on training will include -
diagnostics and repair of standard components. At the end of this course, each
participant will receive a technician level certification. (One Time — TBD)

Insight®/400C Operations and General Maintenance - Course participants will
learn how to process ballots through the Insight® and 400C, learn tips for general
user maintenance of the machine, and troubleshooting techniques. At the end of
this course, each participant will have the skills necessary to maintain and prepare
the Insight® and 400C for an election. {One-Time — TBD).
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Insight®/400C Pre-Election Logic and Accuracy Testing — Course participants
will receive hands-on training for preparing the Insights® and 400C for the
election. Hands-on training will be given in the step-by-step process for
cenductang pre-electmn logic and accuracy testing.

Insight® Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Insight®. Hands-on training will
include diagnostics and repair of standard components. At the end of this course,
each participant will receive a technician Ievel certification. (One Time — TBD).

WinEDS I Tally and Pre-LAT - Course participants will learn how to use
WinEDS to effectively support and complete tally proccdures for an election.
The trammg will include cartridge crea’uon and processmg, precmct transmission

participant "Vﬂl have the understandmg and skzlls necessary o execute election
night tally procedures.

Win EDS I Election Manegement and Ballot Layout - Course participants wiil
learn how to use WinEDS components fo generate elections. Hands-on training
includes modifying profile data, generating ballot headers, ballot styles and

. layouts and creating an election. At the end of this course, each participant wiil
have the skills necessary to define an election. (One Time — TBD).

Pollworker Train the Trainer - Course participants will learn how to effectively
*.present and facilitate pollworker training sessions, including Edge® and Insight®
voting unit setup, Card Activator setup, processing votes, closing polls, precinct

transmission on Card Activator, voting unit disassembly, and troubleshooting.

Field Technician Training — Course participants will develop a working
knowledge of the technical aspects of the Edge®, Insight® and Card Activator.
Hands-on training will include polling p]ace procedures, assembly/dzsassembiy of
voting units and troubleshooiln»o

The Department shall, in its sole discretion, identify Department staff for this
training and specify the time and location for this training. i
‘Upon the Department’s request, Contractor shall provide additional crientation -

and training under the terms and at the rates specified in Appendix ¥ (Paym‘mt
Schedule)

VL. ELECTIONS PREPARATION AND OPERATIONS

Dhrring the term of the Agreement, Contractor shall be responsible for elections
preparation and operations as described below, and in accordance with Appendix B of
this Agreement (Implementation Plan). S

A.  BALLOT AND BALLOT IMAGE DESIGN
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Contractor shall design all ballots, ballot images and audio ballots. Contractor
shall produce camera-ready materials necessary for the printing of ballot cards and
sample ballots. The ballot will be a single trilingual ballot (English, Chinese and
Spanish), or two bilingnal ballots (English/Chinese and English/Spanish). It shall be at
the Department's sole iscretion whether to have a single trilingual or two bilingual
ballots for any election. .

Contractor shall provide all election definition coding for early, absentee and in-
precinct ballot styles, including direct recording electronic provisional ballots.

Ballot design shall comply with all applicable laws. In addition, Contractor shall
design and lay out ballot cards to avoid possible voting-pesition alignment problems -
such as those associated with "bleed through" of ballot marks from the opposite side of
the ballot card, and with score marks that indicate where to fold absentee ballots -- that
could cause the System to m1smterpret ballot marks on the opposite side of the ballot card
or score marks as votes.

Ballot design shall be subject to the Department s advance review and approval.
Upon design of ballot cards, Contractor shall provide the Department with samples of
what the final printed ballot cards will look like. The sample cards shall be printed on
both sides, if applicable, and shall indicate score marks or fold marks for absentee ballots.
The sample cards shall be actual size. The Department may reject Contractor’s proposed -
ballot-design if the Department determines, in its sole discretion, that the design may
create voting-position alignment problems that could cause the System to misinterpret
ballot marks on the opposite side of the ballot card or score marks as votes. Contractcr
shall modify the ballot design as directed by the Department.

Upon design of audio ballots, Contractor shall provide the Department w1th
samples of the final recorded ballots ‘that will enable the Department to assess the design,
including but not limited to ballot content and clarity of speech and sound. The .
Department may reject Contractor’s proposed audio ballots if the Department determines,
in its sole discretion, that the content or quality of speech or sound is inadequate within
the technical limitations of the System. Contractor shall modify the design of audio -
ballots as directed by the Department within the technical limitations of the System.

No changes may be made to the design of a ballot, ballot image or audio ballot
that has been approved by the Department without the advance approval of the
Department.

Upon delivery of ballot cards, including test ballots, Contractor shall venfy that
the ballot cards will be read accurately by the central—processmg and polling place-based
optical scan equipment. Translation for ballots including audio will be provided by the
Department.

B. CUSTOMIZATION FOR EACH ELECTION

Contractor shall prepare an e]ecuon—spemf ¢ database for each election during the
term of the Agreement, and design and perform all election coding. Coding for ranked-
choice contests may involve ranked choice contests with a single candldate and a single
candidate with the possibility of one or more qualified write-in candidates. Contractor
shall design, produce and prepare all firmware and software needed to customize the
System and its components for the election.

C. RECALIBRATION OF EQUIPMENT
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In addition to routine maintenance of the System and its components, prior to
each election Contractor shall:

e recalibrate all vote-counting and vote- recordmor equpment to the same
standard

o provide documentation to the Department, in a format approved in
advance by the Department, of all recalibration and any malfunctions,
defects or problems discovered in the System or any of its components
during the course of recalibration.

‘D. LOGIC AND ACCURACY TESTING

© Prior to each election, Contractor shall be responsible for “Logic and. Accuracy™
(“L&A”) testing of the System. L&A testing shall verify the proper fzmcﬁomng and
accuracy, of all Hardware and System Sofrware used for each specific election,-including
hardware and software used for early and absentee voting and polling place voting,
transmission, aggregation and reporting of results, and counting and tabulation of votes,
including but not limited to counting and tabulation of ranked-choice ballots. L&A
testing shall verify that the System properly identifies and responds to each possible voter
error that could occur in the election for which the test is conducted.

Unless otherwise agreed upon at the pre-election planning meeting (see Section I
of this Appendix), Contractor shall design the L&A test plans and scripts For each
election, which shall conform to apphCabIC laws and California Secretary of State
guidelines. - The test plans and scripts shall include every contest, ‘ballot style and party
affiliation (if apphcanle) for the election for which the testing is conducted. The fest
plans and scripts shall include every kind of ballot marking and error condition as is
reasonably possible to include, incliding but not limited to undervoted, overvoted, blank
and exhausted ballots. '

Contractor's L&A test plans and scripts shaII be subject to advance review and
approval by the Departrment and the Department's independent Logic and Accuracy
Board (collectively "the Department"). The Department may reject Contractor’s
proposed.L&A test plan if it determines, in its sole discretion, that the plan is not
. sufficient fo simulate an actual San Francisco election or is not otherwise sufficient to
verify the proper functioning and accuracy of the Hardware and System Software used
~ for the specific election. Contractor shall modify L&A test plans as directed by the

Department. The Department shall decide, in its sole discretion, the volume and nature
of test data to be used in L&A testing.

In the alternative, the Department may, in its sole discretion, design the L&A test
plans and scripts to be used for each election. If exercising this option, the Department
shall inform Contractor no later than the pre-election planmncr meeting. The L&A scripts
will be mutually agreed to by the project managers.

_ Contractor shall provide all equipment, programming, materials and staff

_necessary ta accomplish all aspects of the L& A testing, including but not Jimited to
marking of test ballots. The Department may, in its sole discretion, review and approve
Contractor’s L&A practices, procedures and materials. Contractor shall modify L&A~
practices and procedures as directed by the Department.

Contractor shall conduct the L&A testing, and the Department may, at its sole
discretion, observe and review results of the testing.

L&A testing shall include the marking of test ballots (for optical scan equipment)
or other testing devxces (for direct recording electronic equipment) with predetermined
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totals for each contest, including ranked-choice contests, for each ballot type. The test
* shall include ballots marked with as many different error conditions as reasonably
possible, including but not limited to undervoted, overvoted, blank and exhausted ballots.
The test results shall be transmitted to the Department's Central Processing Network and
stored by precinct. Contractor shall conduct the run-off tabulation if necessary to
determine a winner in any ranked-choice contest. Contractor shall proofiead and verify
the results by comparing the results with the predetermined totals. Contractor shall report
the results in writing to the Department, including information about any errors or
problems detected during the testing, and steps taken to correct such errors or problems.

L&A testing shall include testing of all optical scan ballot counters and printers,
all DRE voting devices and printers, all hardware, software or other devices used to
aggregate voting data at the polling place and at the Department's Central Processing
Network Center, and all remote transmission and vote counting and tabulating equipment
that will be used in the election for which the testing is conducted. The transmission
equipment must be tested to verify data gathering methodolocles Central Processing ' .
Network software, results display, transmission of reports to the Secretary of State and
preparation and distribution of comulative reports. In addifion to testing every System
component used on Election Day, the testing shall inctude all back-up components that
may be used on Election Day. Testing of dlrect-recordmg electronic DRE voting devices
shall include testing of the audio feamres, the voter-verified paper trail and the universal
port.

In addition to and i in conjuﬁctlon W1th the L&A testing : servzces described above,
L&A testing shall include:

e Initialization of ail polling place equipment to simulate opening the polls.
e Inijtialization of the optical scan equipment used to count absentee ballots.
¢ Counting test ballots, including precinct, absentee and provisional ballots
¢ Simulating closing of the polls.

e Aggregating voting data from a polling place, while preserving the original
voting data from each (optical scan) ballot counter and each (direct recordmg
electronic) DRE voting device, and printing the precinct vote totals.

e Transmitting polling place data to the Department's Central Processing
Network ‘

o A ggregatmcr precinct and absentee voting data to produce DlStﬂCt and
.Citywide vote totals.

¢ Conducting the run-off tabulation if the election includes a ranked-choice
contest and if the run-off tabulation is necessary to determine a winner.

» Production of audit data reports as required by law.

» Aggregation of voting data concerning absentee ballots returned at the
~ precinct, provisional ballots, remake ballots and write-in votes. This data
shall be stored by precinct.

e Preparation of voting data reports and other reports of election results as
requested by the Department, including printing the Official Statement of
Votes.

In addition to and in conjunction with the L&A testing services described above,
L&A testing shall also include a System Mock Election, including testing of all
- equipment used in transmitting results from remote locations, 400Cs, ballot tabulation
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functions, results accumulation and RCV functionality for each election contest. The _
workstations and/or laptops and ancillary equipment to support the remote tally locations
will be provided by the Department.

Contractor shall complete L&A ’testmcr no later than 10 days prior to the electlon
for which it is conducted.

E. DELIVERY, F\STALLATIO‘\T SET-UP AND RETRIEVAL OF
EQUIPMENT

For each election, the Department shall assist the Contractor in_deﬁvery,
installation, set up and retrieval from polling sites, including early voting sites, all polling
place equipment (including System hardware as well as non—System equipment such as
booths, tables and chairs owned by the Department), ancillary devices and supplies
accordmg to the Department's timetables and instructions. Contractor shall ensure that all
System equipment is fully prepared to be initialized. The Department shall provide the
schedule and route assignments for equipment delivery and retrieval, and shall handle all
communications with polhng place owners. :

The Department will work with the Contractor to document that the correct
System equipment was dehvered ms:talled1 set up and prepared for voting in each polhng
place. . e

F. ELECTION DAY SUPPORT

In ‘addition to the Project Manager, Contractor shall provide sufficient,
experienced technical support personnel on Election Day to troubleshoot &rd répair the
System and its components.

In addition to the Project Manager, the Election Day personnel shaI} include:

 atleast 33 persons (three per District for 11 Districts) to troubleshoot and
make repairs at the polling place level;

» at least two persons at the Department's Election Center (located at City Hall
- or other location designated by the Department) to respond to calls from.
polling places regarding voting equipment malfunctions, and assign staffand
resources to resolve any issues relating to maifunct;onmo of polling place
equipment;
+  at least two high-level technical specialists on-site at a location to be specified
by the Department to repair malfunctioning polling place voting equipment;

e at least four persons at the Department's Central Processing Network center
(located at City Hall or other location designated by the Department) to
troubleshoot Hardware and Software problems and make repairs at the central
processing level during the tabulation of votes.

Contractor shall be responsible for providing transportation and communication
devices, as needed, for its Election Day personnel

Contractor shall be responsible for all trouble shooting and responding to and
resolving all problems concerning the System, according to the priority protocols
specified in the Agreement.

Following each election, Contractor shall provide to the Department, in a format
approved in advance by the Department, a written report of election day support
operations and problem resolution. Contractor shall deliver this report no later than
E+38.

G. . BALLOT PROCESSING AND CANVASS SUPPORT
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Contractor shall process absentee ballots beginning at the earliest E-7 and
continuing until the completion of the canvass.

Contractor shall upload voting data from devices used to record voting data at the
polling place, and verify all precinct results, write-in ballot totals and activity audit logs.
Contractor shall process all provisional and absentee ballots submitted at polling places
and all error ballots. .

" Contractor shall develop and document canvass procedures for the System that
meet all applicable legal requirements. These procedures shall include, but not be limited
to, procedures for processing and tabulating write-in votes and provisional direct
recording electronic ballots.

Contractor shall assist the Department's staff in resolving discrepancies identified
during the canvass, and preparing and issuing voting data reports and the Statement of
Vote. These reports may include, but are not limited to: tally reports of each batch of .
absentee ballots that are processed that sort the absentee ballots by precinct; tally reports
for each precinct; Election Day results for each precinct; Election Day results for each
(optical scan) ballot counter and each {direct recording electronic) DRE voting device;
precinct-specific reports of ranked-choice voting data, including the resuits of the run-off
tabulation at the precinct level; and reports of prov151onal voting for each (chrect
recording electronic) DRE voting device.

Contractor shall track and log all memory devxces used to record voting data at
polhng places, and verify their return from polling places.

H  SECURE STORAGE AND STAGING AREA

Contractor shall provide secure storage facilities (including utilities) and services
for all polling place equipment (including System hardware as well as non-System
equipment such as booths, tables and chairs owned by the Department), at a facility that
includes enough space and infrastructure to conduct L&A testing and stage the equipment
for delivery and return. The facility shall have a loading dock, desk space for five
Department staff, telephone lines to support at least five computers and five telephones
and restroom facilities. The. Department would prefer that the facility be located in San _

Francisco and accessible by public transportation.

The Department shall have access to the facility and to the polling pIace
equipment stored at the facility at any time without charge. Contractor shall assist the
Department to inventory this equipment in advance and foHowmo each election.

L REPORTING AND PRESERVATION OF ELECTION RESULTS

Contractor shall produce all reports of voting data and election results as required
by law or this Agreement, including but not limited fo absentee voting results, Election
Day results, nei ghborhood results and the Official Statement of Votes.

Contractor shall produce documentation for each ranked-choice contest that
includes the tabulation at each stage of the run-off tabulation process in which one or
more candidates are eliminated and votes are redistributed. This document shall clearly
indicate the redistribution of votes at each stage of the run-off tabulation process.

Contractor shall produce all audit data records and all documentation necessary
for an audit trail as required by law or this Aoreement.
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Contractor shall export ail election data and audit data in a format that can be
uploaded into a Department database and to other media as requested by the Department,
for use by the Department on Election Night and thereafier.

VII. SYSTEM SUPPORT

During the term of the Agreement, Contractor shall be responsible for providing ‘
general support for the System, and shall supply all devices and materials requlred to
operate, support and maintain the System.

At least once every two years during the term of the Agreement, Contractor shall
assist the Department in inspecting the System and its components to determine accuracy,
and in certifying the results of the inspection to the Secretary of State under California
Elections Code section 19220. The Department shall set the date and time for inspection
after exercising a reasonable effort to consult with Contractor on the inspection date.
When possible, these inspections will be conducted simultaneously with L&A testing.

VIIL TROUBLESHOOTING AND RESPONDING TO PROBLEMS

During the term of the Agreement, Contractor shall be responsible for all trouble
shooting and respondmo to and resolvmb g all problems concerning the System, according
to the priority protocols specified in the Agreement

Contractor shall promptly respond to each problem, proposé a solution, and
. document both the problem, proposed solution and actual solution in writing to the
Department in a format approved in advance by the Department.

"Contractor shall track and maintain a written history, in a format approved in
advance by the Department, of System components that malfunction or exhibit problems,
the action taken to reésolve the malfunction or problem, and the ideritity of the person or
persons who service or repair the component. Contractor shall provide this history to the
Department on request.

IX. MAINTENANCE, QUALITY CONTROL

During the term of the Agreement, Contractor shall be responsible for
maintenance of the System, which shall be performed on-site. Contractor shall provide
the personnel, equipment and material, including spare or repair parts, required to
perform on-site maintenance of the System and its components. Maintenance shall
include, but not be limited to, the repair or replacement of any failed Hardware, device or
other System component. At the beginning of each calendar year.of the term of this
Agreement, Contractor shall provide the Department with a maintenance plan and
timetable for routine maintenance.

Contractor shall inform the Department of the date, time and location of all
maintenance services, and the Department, in its sole dlscrenon may observe these
activities. Contractor shall provide documentation to the Department, in a format
approved by the Department, of all maintenance and any malfunctions, defects or
problems discovered in the System or any of its components during System maintenance.

Contractor shall maintain a quality control system, covering all aspects of design,
fabrication, testing, delivery, calibration and support of the System, including any
modifications made thereto. This quality control system shall include documentation of
all inspections and tests performed on the System and its components, and any System
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modifications. Contractor shall provide this documentation to the Deparmeﬁ on request,
in a format approved by the Department.

X. UPGRADES AND MODIFICATIONS

During the term of the Agreement, Contractor shall provide all Software
Upgrades. All Software Upgrades are to receive prior approval from the Department.

- XI. VOTEREDUCATION AND GUTREACH

Contractor shall develop and document a Voter Education and Outreach Plan,
including a calendar of outreach events, and shall include members of the disabled
community and language minority groups in the process of developing the Plan and
calendar. Contractor shall deliver the Plan to the Department for review and approval,
make any changes requested by the Department, and deliver the final materials in
‘accordance with Appendix B (Implementatmn Plan).

Contractor shall design and document the voter education and outreach materials

‘described below. Contractor shall deliver these materials to the Department for review
and approval, make any changes requested by the Department, and deliver the finalized
materials in accordance with Appendix B (Implementation Plan). Contractor shail
deliver a hard copy and an electronic copy of each of the finalized materials. The
Department shall own these materials, and shall have the right to-modify, translate and
reproduce these materials at its sole discretion. Contractor will provide one camera-ready
copy in English of the following materials. The Department will be responsible for
translation services. Upon completion of the translation services by the Department; the

. Contractor will provide camera-ready copies of Spanish and Chinese, respectively.

FEBRUARY 2008 ELECTION _

Instructional Video and Clips to be used for PSA’s: Script, Development, Production
(English Only) .

Mailing Postcard: Camera Ready Copy

How to Vote Brochure: Camera Ready Copy-

Edge Panel Insert: Camera Ready Copy

Media Outreach Plan

Community Based Qutreach Plan

PowerPoint Presentation (1)

Demonstration RCV Ballot (DRE & Optech) (Camera-Ready)

JUNE 2008 ELECTION

Instructional Video and Clips to be used for PSA’s: Secript, Development, Production
(English Only)

Postcard Mailer: Camera Ready Copy

How to Vote Brochure: Camera Ready Copy

Edge Panel Insert: Camera Ready Copy

Media Outreach Plan

Community Based Outreach Plan

PowerPoint Presentation (1)

Demonstration Ballot (DRE & Optech) (Camera-Ready)
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Following the first election during the term of the Agreement, Contractor shall
“work with the Department to evaluate the effectiveness of the Voter Education and
Outreach Plan and materials, and shall refine the Plan and materials for the June 2008
Election.

A, Outreach Events Featuring Demonstrations of the System

~Contractor shall assist the Department in conducting neighborhood-based
demonstrations of the System. The Department will conduct at least two demonstrations
in each of the eleven supervisorial districts in San Francisco, at dates, times and locations
specified by the Department. Contractor shall work with the Department to schedule,
locate, publicize and staff community: -based outreach events featuring demonstrations of

the Svstem

‘Contractor shall recruit poll workers and others to participate in these community-
based outreach events and demonstrations, through telephone calls, special mailers, press
releases, public service announcements and media Teports. Contractor recruitment of
pollworkers and participants shall include members of San Francisco's minority language
communities, disebled community and senior citizen community. Contractor shall train
these pollworkers and participants on operation and troubleshooting of the System.

Contractor shall arrange for live media coverage of these events, and shall
administer voter surveys at these events (see subsection (I), below).

Contractor shall be responsible for delivery, set-up and retrieval of System
components for all outreach events. Contractor shall assist the Department in conducting
two demonstrations in each of the eleven supervisorial districts in San Francisco. Upon
completion of this support requirement for November 2007 and June 2008 Elections,
Contractor shall provide telephone support for all outreach events and demonstrations.

B. Voter Surveys L

Contractor shall work with the Department to develop a survey for use during
outreach events and demonstrations, and shall provide the staff needed to compile and
process the survey results on a daﬂy basis., Contractor, in consultation with the
Department, shall use the survey results to fine-tune its training procedures and materials.

XII. MEDIA OUTREACH

Contractor shall provide a media relations team (the "Team™) to assist the
Department during implementation of the System and throughout the term of the
Agreement. The Team shall be available by telephone 24 hours per day, seven days per
week. The Team shall make available to the Department a portfolio of media and public
relations materials that can be tailored for use by the Department at the Department's sole
discretion.

The Team shall develop and document a media outreach plan (the "Plan") and
deliver the Plan to the Department for review and approval, make any changes requested
by the Department, and deliver the final Plan in accordance with Appendix B -
(Implementation Plan). The Plan shall include outreach to all local media, including
ethnic media. The Plan shall identify: venues for outreach events and demonstrations;
print media (dailies and weeklies); radio talk shows; live remote broadcasts; telewsxcn
news programs; multilingual language print and broadeast media; public service
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broadcast channels; military p ubl'catmns and niche media (mcludmg senior citizen and
family pubhcatlons) :

The Team shall parhmpate in implementation of the Plan by [to be determined
during Plannmg Meetings}.

The Team shall design, document and produce the media dutreach materials
described below and deliver these materials to the Department for review and approval,
make any changes requested by the Department, and deliver the finalized materials in
accordance with Appendix B (Implementation Plan):

[Deliverables to be determined during Planning Meetings.}

A. Multilingual instructional materials on use of the System
B. Press releases
C. Press packets and media guides

Contractor shall deliver a hard copy and an electronic copy of each of the
ﬁnahzed materials. The Department shall own these materials, and shall have the right to
modify, translate and reproduce these materials at its sole discretion. These materials
‘may include instructions on how to use the System in general and information regarding
specific elections. :

In addition to the media outreach matenals described above, the Department may
use or create images of the System and its components including but not limited to
polling place equipment, ballot cards, ballot images and screen presentations displayed, ~~
on direct recording electrenic devices, for voter education and outreach and media
outreach. The Department shall own these materials, and shall have the right to use and
reproduce these materials at its sole discretion.

Following the first election during the term of the Agreement, Contractor shall .
work with the Department to evaluate the effectiveness of the Plan and materials, and
shall refine the Plan and matenals for the June 2008 Electmn

XTI CONTINGENCY PLANNING

Contractor shall obtain all necessary Federal and State certifications and
approvals for the System, so that the System is fully certified, approved and tested in time
to be implemented for any election conducted on or after January 1, 2008. Contractor
shall deliver to the Department the certified and approved System, and shall complete all
required off-site testing and on-site acceptance testing according to Appendix B
(Implementation Plan). Time is of the essence with respect to these deadlines.

Contractor shall develop and document a contingency plan for non-RCV
elections, including primaries, and a contingency plan for RCV elections (separately and
collectzvely "The Contingency Plan™) that shall include, but not be limited to manual
processing and/or tabulation of ballots. Contractor shall be responsible for conducting all
manual processing, including but not limited to providing and training the staff necessary
to manually process the ballots. Contractor shall be responsible for all expenses
associated with manual processing, including but not limited to the expense of staging
and securing the ballots during processmcr In the event that Contractor fails to secure all
required approvals for use of the System, in the event that the System is fully or partially
approved but malfunctions and cannot be made operable on Election Day, or the final
Open Code Review Report, required under Section 5.A.9, reports any material security
deficiencies in the Source Code, or any malicious code which would affect the operation
of the Software and the Contractor is tnable to resolve the problem and complete the
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certification process prior to the next election, Contractor shall 1mpiement the
Contingency Plan

Contractor shall provide the Contingency Plan to the Department for review and
approval, make any changes requested by the Department, and deliver the final, approved
plans in accordance with Appenchx B (Implementation Plan).
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APPENDIX H

KNOW ALL MEN BY THESE PRESENTS, that WHEREAS, the City and County of San
Francisco, State of California, has awarded to:

hereinafter designated as the "Principal®, a contract, dated, L forthe
City and County of San Francisco's Office of Contract Administration for a new voting system
and certain related services (the "Contract") _

WHEREAS, said Principal is required under the terms of said Conu-act to furnish a bond for the -
faithfl perfonnance of sa:d Contract (the "Bond"}, _

NO‘W THEREFORE, we the Pnnmpal and i . as Surety,
firmly bound unto the City and County of San Francisco ("City™) in the penal sum of

Dollars (§ ) lawful money of the Umted
States for the payment of which sum well and truly to be made, we bind ourselves, our heirs,
executors, administrators, successors and assigns, jointly and severally firmly by these presents
for a performance bond. The conditions of this obligation is such that if the said Principal does
well and faithfully perfonns all the conditions and covenants of said Contract, according to the

true intent and meaning therect, upon its part o be kept and performed, then the above obligation -

is to be mull and void, otherwise to remain in full force and effect.

THE CONDITION OF THIS OBLIGATION IS SUCH, that if the above bounden Principal,
its heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by,
and well and truly keep and perform the covenants, conditions and agreements in the said
-Contract, incloding the provisions for liquidated damages in the said Contract, any changes,
additions or alterations thereof made as therein provided, on its part, to be kept and performed at
the time and in the manner therein specified, and in all respects according to their true intent and
meaning, and shall indemnify and save harmless the City and County of San Francisco, its
officers and agents, as therein stlpulated then this obligation shall become aull and void;
otherwise it shall be and remain in full force and effect.”

And the said Surety, for value received, hereby stipulates and agrees that no change, extension of
time, alteration or addition te the terms of the contract or to the work to be performed thereunder
or the specifications accompanying the same and no inadvertent overpayment of progress
payments shall in any way affect its obligations on this Bond, and it doés hereby waive notice of
any such change, extension of time, alteration or addition to the terms of the Contract or to the
work or to the specifications or of any inadvertent overpayment of progress payments.
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DEPARTMENT OF ELECTIONS
City and County of San Francisco
www.sfelections.otrg

John Arntz
Director

=

Memorandum B

To:  Angela Calvillo, Clerk of the Board of Supervisors “%, &3
From: John Arntz, Directo %
e

Date: August 2, 2013 [ o

RE: Resolution to Extend Contract with Voting System Vendor for Three Years :

I am submitting the attached reéolution-approving a third amendment of the contract between the
City and Dominion Voting Systems for the Board of Supervisors® consideration. This amendment

allows for the extension of the contract for three additional years through December 10, 2016 and
for an amount not to exceed $2,264,800.

Included in this packet are two copies of the following items:

1. The resolution
2. The original contract
3. Two previous amendments to the original contract

Additionally, I will forward to your office the electronic files of all documents included with this

‘memorandum.  Please contact me if you need any additional information

regarding these
‘materials. '

Voice (415) 554-4375 1 Dr. Catlton B. Goodlett Place, Room 48

TTY (415) 5544386
Fax (415) 554-7344 San Frmdsc02%941 024634

www.sfelections.otg



File No. 130797
FORM SFEC-126:

NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Governmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): City elective office(s) held:
Members, Board of Supervisors L Members, Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor: Dominion Voting Systems, Inc.

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary.

Sole Board Director: John Poulos

CEO: John Poulos

CFO: Ian Macvicar

COO: N/A
‘Dominion Voting Systems Inc. is a wholly owned sub51d1a.ry of Dominion Voting System Corporatlon

Contractor address:
1201 18™ St, Suite 210, Denver CO 80202

Date that contract was approved: Amount of contracts: $ $3,645,900
(By the SF Board of Supervisors) . -

Describe the nature of the contract that was approved:
Election System licensing, warranty and support services.

Comments:

This contract was approved by (check applicable):-
Othe City elective officer(s) identified on this form

M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
Print Name of Board

O the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority

Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Boar_d

Filer Information (Please print clearly )

Name of filer: - _ ‘ Contact telephone number:
Angela Calvillo, Clerk of the Board - | (415)554-5184

Address: E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett P1., San Franc1sco CA 94102 | Board.of.Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City elective officer) . Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) - Date Signed
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