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FILE NO. 150329 ORDINANC \O.

[Settlement of Lawsuits - Pacific Gas and Electric Company - City to Pay $1,563,963.29 and
City to Receive $1,563,963.29]

Ordinance authorizing settlement of two lawsuits: the first lawsuit entitled Pacific Gas

and Electric Co. v. City and County of San Francisco was filed by the Pacific Gas and

Electric Company (PG&E) on December 14, 2007, in San Francisco Superior Court,
Case No. CGC-07-470086; that settlement requires the City to pay PG&E $1,563,963.29
and allows the City to continue providing electric service to the Ferry Building; the

second lawsuit entitled City and County of San Francisco v. Pacific Gas and Electric

Co. was filed by the City on March 6, 2013, in San Francisco Superior Court, Case No.
CGC-13-529309; that settlement requires PG&E to pay the City $1,563,963.29 and to
provide the City with certain information necessary to prevent any future

underpayments of franchise fees.

Be it ordained by the People of the City and County of San Francisco:
Section 1. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled Pacific Gas and Electric Co. v. City

and County 6f San Francisco, San Francisco Superior Court, Case No. CGC-07-470086, by

the City’'s payment of $1,563,963.29 to PG&E and PG&E’s agreement that the City will
continue to provide electric service to the Ferry Building. All of the terms and conditions of the
settlement are set forth in the Settlement Agreement and Release of Claims signed by the
parties (“Settlement Agreement"), which is on file with the Clerk of Board of Supervisors in File
No. 150329 and is incorporated herein by reference.

The above-named action was filed in the San Francisco Superior Court on December

14, 2007, and the following parties were named in the lawsuit: plaintiff and cross-defendant

City Attorney
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Pacific Gas and Electric Co., and defendant and cross-complainant the City and County of
San Francisco.
Section 2. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled City and County of San Francisco v.

Pacific Gas and Electric Co., San Francisco Superior Court, Case No. CGC-13-529309, by

PG&E's payment of $1,563,963.29 to the City and PG&E’s agreement to provide the City with
certain information to prevent any future underpayments of franchise fees. All of the terms
and conditions of the settlement are set forth in the Settliement Agreement.

- The above-named action was filed in the San Francisco Superior Court on March 86,
2013, and the following parties were named in the lawsuit: plaintiff the City and County of San
Francisco, and defendant Pacific Gas and Electric Co.

Section 3. On March 24, 2015, the San Francisco Public Utilities Commission
approved the settlement of both of these matters in Résolution No. 15-0081, which is on file
with the Clerk of the Board Supervisors in File No. 150329 and is incorporated herein by
reference. v

Section 4. Pursuant to the parties’ agreement, the Board of Supervisors authorizes the
San Francisco Public Utilities Commission to effectuate the settlement by trénsf‘erring
$1 ,563,963.29 to the City and County of San Francisco General Fund from appropriated,

unspent Power funds.

City Attorney
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APPROVED AS TO FORM AND
RECOMMENDED:

DENNIS J. HERRERA, City Attorney

/,& ‘ /;/i _,,..««TZW.
s e

WITLIAM K. SANDERS
Deputy City Attorney

n:\energy\li2014\080856\00957631.doc

Office of the City Attorney
BOARD OF SUPERVISORS

RECOMMENDED (Both Cases):

SAN FRANCISCO PUBLIC UTILITIES

COMMISSION

QXN =

HARLAN L. KELLY, J -
General Manager

RECOMMENDED
(Case No. CGC-13-529309 Only):

‘ ontro

FUNDS AVAILABLE
(Case No. CGC-07-470086 Only):
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This Setflement Agreeinent ard Release of Claims (“Apreement™ or “Release’), datsd
February 20, 2015, is made by and between fhie City arid Cotnty of San Francisco, & municipal
corporation (the “City™), acting by and through the San Francisco Public Utilitfes Commission
(“SFPUC™), and Pacific Gas and Electric Company (“PG&E”), a California corporation. 'The
City and PG&E are sometimes refewred to in this Agreemem: as the “Pariies.™

This Agreement is made with regard to the following facts, intenfions and
understandings:

A The City filed a complaiit in the Superior Court of San Francisco, entitled City dnd
County of San Francisco. Pacific Gas and Electric Comipany, Case No. CGC-13-529309, in
which the City alleges that PG&E failed to pay certain franchise fees that were due and. owing.
the C1ty based on PGEE"s grosg annual receipts from the sale of electricity within San Francisco,
pursuant to- Qrdinance No, 414, ant Blectric Franchise Agresment with PG&E, and seeks
recovery of those fianchisg fees with Interest, including inferest znnsmg puisuant fo San Francisco
Administrative; Code, Chapter 11, sectioni 11.27 (“City’s Action™).

B. PG&E denies any Hability to the City for the matters alleged in. the City’s. Action and
dcmes that it would have been. found liable for such addmonal annual franchise fees or inferest
had the mater gone to trial.

C. PG&E filed a complaint in the Superior Coutt of Sari Francisco, eatitled Paczﬁc Guas
and Electric Company v. City and County of San Francisco, Case No. CGC-07-470086, in-which
PG&E alleges that the City breached the parties” 1987 Interconnection: Agreement (“TA™) and
1997 Master Settlement Agreement. (“MSA™) by requizing PG&E. to transmif and deliver
electricity to the Ferry Building for service to the City as mumc1pa1 load, and seeks recovery of
damages ard interest o those damages (“PG&E’s Action™), PG&E also sought declaratory
relief which was granted by order dated July 16,2009, The Califotnia Couirt of Appeal decision
(206 Cal.App.4th 897) affitmed the July 16, 2009 oider that granited declaratory selief for PG&E.
and remanded PG&E's claim for damages for breach of confract for a new trial.

D. TheCity denies any liability to PG&E for the matters alleged in PG&E’s Action.and
denties that it would be foind lable in damages to PG&E had that matter gone to trial on the
biesach of cetifract claim remanded by the Conrt of Appeal.

herein by thls 1eference, the prormses and mutual covenants contamcd in tIus Agreement and
other good and valuable consideration, the sufficiency of which is hereby acknowledged, the
City and PG&E, agree as follows:

. P Settlement of the City’s Action. In full and complete setflement of the City's
Action, the Partiey agree to-each of the following:

-1-



a. PG&E owes the City $1,563,963.29.

b. The ity will file a Dismissal of the City’s Action with Prejudice with the
Coust and will servé a file endorsed copy of same on counsel for PG&E within fen days
of the Effective Date of this Agreement,

¢. PG&E will provide City with the following infofmation during futire
franchise midits:

i Annual gas and electric franchise fee gross receipts detail showing the
amnounts related to Gas and Electelc H Sheet, Hetch Hetchy, BART,
Departed Load, assignrments of San Franeisco Town or Teiritory
(“TOT™) codes and TOT Correction, HEE Data Stréam Monthly Detail,
and Uncollectible Accounts; and

.  Wheeling and Street Light Certification Staterments for the Cityfl.‘ov%n
of Hetchi Heteliy showing related transmissiop/disteibution and street
light receipts froin Hetch Hetchy.

d. ‘Within 60 days of the Effective Date, a5 defined in Section. 7 below, PG&E
and City will work together to develop a sample format for the doeuments set farth in
Sections L.e.i and 1.¢.1 above, with the understanding that these are electronic systems-
generated reports.

e. PG&E agrees to give reasonable notice to the City of any changes PG&E
makes to its allocation methodology that materially impact the amount, of franchise fees
the City will receive from Hetch Hatchy revepues. )

2, Settlement of PG&E*s Action. In full and coriiplete seftlement of PG&E’s
Actior, the Parties agiep to éach of the follang*

a. The City owes PG&E $1,563,963.29.

b. PG&E vill file a Disiiissil of PG&E’s Action with Prejudice with the Conrt
aid will sefve a file endersed copy of sime on cotmsel for the City Within ten days of the
- Effective Diite of this Agreement,

e The City intends to coitinue ta provide electric service to the Ferry Building
uider the IA only urntil June 30, 2015,

d. The City intends te provide electiic service to the Ferry Bmldmg begummg on
. July 1, 2015 under PG&E's Wholesale Distribution Tariff (“WDT"), which is on file
with the Federal Energy Regulatory Commission. This Agreement does not zesolve the
Parties' disputes over the applicability of aon by-passable charges to the Ferry Building
customex(s), or the collection and pagment of non by-passable charges associated with
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the Ferry Budlding, orice sefvice under the WDT begins (“NBC Disputes™). The Parties
preserve their elaims concerning the NBC Disputes and defer resolution of those ¢laims
to future negotiations or other determination.

e. PG&E will not assert that the City’s existirig intervening facilities at the Ferry

Bhuildirig do not satisfy the feqnirements of either section 212(h) of the Federil Power Act
or PG&E’s WDT.

f. The City will not assert that the Court of Appeal’s decision (206 -Cal.App.4th
897):s invalidated; i whole or in part, by this Agreement.

3. Payment of Compensation Due. In the intérest of efficiency, the SFPUC will
make g payment in the amount: of $1,563,963.29 to the General Fund of the €ity and County of
San Francisco, The Parties agree that the SFPUC’s paymient to the General Pund will fully
-safisfy gach Party’ s fifiancial obligation vinderthis Agreement,

4. General Release of Claims. -

. Inconsideration of the settlement-of the City’s Action and PG&E’s Action,
. and in consideration of the covenants, promises; terms and conditions herein, each Party,
on hehalf of itself and all of its representatives, officers, employees; aftotneys, agents and

* agsipris, hiereby releases and fotever discharges the other Party to this Agreemoiit,

" including ifs représéntatives, officers, etployees, attofneys, dpgnts and dssigis, of and
from all claims, demands, controversies, actions, causes of . actmn, obhgatmns, damages,
liabilities, costs, (mcludmg attomeys. fees) that arise or may arise gut of the City’s

‘ Actxon and PG&E’s Action, This Release is limited to the Pariies’ disputes. ay alleged in

" ‘both this City"s Action and PG&E’s. Action, and has te-effect on: the rights and Habilities
of the Parties atissue in any other litigation, including the City's elaifns in the City's
camplamt in the Supetior Court of San Frarcisco. entitled City and County of San
Francisce v. Pacific Gas and Electric Compuany, Case No. C6GC-13-520310,

b. Inregard tothe released matters, the City and PG&E knowingly; voluntarily,
andiumconditionally waive the provisions of Section 1542 of thie Civil Code of the State
of California, which provides:

“A general release does not-extend to claims which
thie creditor does ot know of suspect to existin
his or her favor at the tinie of execiting the
reléase, which if known by hin oi her iivist have
materially affected his or her settlement withi the
debtor.”

¢. This Release is thé fesult of a comprotiise between the Parties and: it will
never at-any time or for any purpose be considered an admission of liability, fault and/or
responsibility, waiver, or acquiescence by the City or PG&E, nor will the payment or
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waiver of any sum of money in consideration: for the execution of this Release constifute

or be construed as an admission of ary habﬂlty, fault or re:5ponsibﬂ1ty whatsoever by
either Party.

5.  Sunshine Ordinaoce, PG&E understands and agress that the City’s Sunshine
Ordinanee (San Francisco Administrative Code Chapter 67)-and the State Piblic Records Law
(California Government Code Section 6250 et seq.) may dpply to this Agreetent and arfy and ail
records and, mateiials Ssiibmitted tothe Cmy in confgction with this Agreement.

6. No Responsibility for OtherParty s Costs. The Parties. each dcknowledge and
agree that each Party will bear its costs, expenises, consulfant and expert fees, and aftorrieys’ fees
arising gut of and/or connected with the City’s Action and PG&E’s Action, the iiegotiation,
draffifig and execition of this Agreement, and all matters: arising out of or connected therewith,
except that, in the event any action is brought to enforce this Agreement, the prevm]mg Party
will be entitled to reasonable attofneys’ fees, expenses and costs in addition to all ofher relief to
which that Party may be entitled.

7.  City Approval. The City will seek approval of this Apreeient from the San
Fraiciseo Bonrd of Supervisors (“Board™) ind from: the SFPUC to the extent required,
Notwithistaiding anything herein to the contrary, PG&E understands and agrees that no officer or
employee of the City has authority-ter commit. the City to this Agreernent unlesy and nntil all
required appmvals have been obtained. Thi Board and the SFPUC may spprove this Agresment,
each in its sole discretion. Therefore, any obligation: of the-City herennder are éoritinget | ipon
ohitainirig aty such regnivéd approvals, and this Agreement. will not be effective unfess and until
required approvals are final. In the everit the City is unable to obtain any required. approvals of
this Agreement, thenthis Agresment shall terminate and shall be.of no foree and effect
whatsogver. In theevent the City obtains the required approvals of this Agresment, the effective

date of the last required approval shall be the effective date of this Agreemcnt (the “BEffective
Dat.e”)

8. Caipaign and Governmeital Conduct Code, Through its-execution of this
Agreement, PG&R acknowledges that it is familiar with the provisions of Section 15.103 of
City’s Charter, Article IiI, Chapter 2-of City’s Campaign and Governmental Conduct Gode; and
Section 87100 et seq. and Section 1090 ef seq. of the Govemnment Code of the State of
Califoriiia, and cextifies that it does riot know of afty facts fhat constifute a vielation of said

provisions aid dgrees that it will immedlately notify City if it becomes aware of any such fact
durin thié terrt of this. Agreement.

. Voo
9. Repr.esen‘ﬁations and Wa‘x-‘ranﬁes.;

a PG&:E represents and warrants that the person sxgmng this Agreement on

contamed herem. ,



b. Subjecttothe reqmrements of Seetion 7 above, the City represents- and
warrants that the persons signing this Agreement on behalf of the City have the power
and authority to bind the City to the ferms: and conditions contained herein.

10.  Miscellaneous.

a. This Agreement may be modified only in writing and by mutual consent of
both parties.

b. Excgptas set foith in Seetion 7 above, this Agreement shall become effective
when signed by the authorized représentatives. of the City and PG&E.

.- ¢ This Agresment shall be governed by the applicable laws of California.

d. There are o intended: third paity beneficiaries of this Agreetient. The Parties.

acki;owledge and agreé that this Agreement is enfered into for then: benefit and fiot for
the henefit of any other party.

e. This Agreemient contains fhe entire agreement between the Parties with
respect to- the subject raatter of this Agreeinent. Any priorcorrespondencs; diemoranda,
agréeinedits, Wartanties, or Writter or oral tepresentations felating to stich subject inatter
are superseded in totdl by this Agréement.

. f. This Agreement may be executed in mnIﬁple counterparts and signatures may
be exchanged by facsimile or electronically, each of which shall be deemed tobe an
ariginal doctrrient, and all of which togethier shall constitite one and thie same document,




By:

forth abave.

IN WITNESS WHEREQF, the Parties have executed this 'Agreemient on the date first set

PACIFIC GAS AND ELECTRIC COMPANY CIFY AND COUNTY OF SAN FRANCISCO

A Califoiria corporation

AARON JOENSON

Senior Director of Customet Pro grams

ALBERT TORRES
Vice President
Customer Operations

APPROVED AS TO FORM:

By:

Kel-]:y ].,,Ir;ack_ T T e
Attormey

Recommended;

By:

L]
PDeputy Geneial Manager and Chief Opérating Officer
San Francisco Publie Utilities Commission

DENNIS J. HERRERA
City Attorney

?B-y:j / X/L/ o

" 'William K. Sanders -
Deputy City Attorney
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first set
forth above.

PACIFIC GAS AND ELECTRIC COMPANY CITY AND COUNTY OF SAN FRANCISCO
A California corporation

Recommcnded:
By: 7%0(/\] N\ B’W’_d/ By:
AARON JOHNSON MICHAEL CARLIN ,
Deputy General Manager and Chief Operating Officer

Senior D1rector ofeusfnmer-ngr&ms San Francisco Public Utilities Commission
. - Lugfomer //n% 5 Jufims

By: ‘ DENNIS J. HERRERA

ALBERT TORRES City Attorney
Vice President
Customer Operations

By: .
William K. Sanders
© APPROVED AS TO F Deputy City Attorney
By: \j QVU .
K¥lly T &ack |
Aftorne



PUBLIC UTILITIES COMMISSION
City and County of San Francisco

RESOLUTION 15-0081

RESOLVED, That on the recommendation of the General Manager of the Public Utilities

Commission and the City Attorney, this Commission hereby recommends that the Board of
Supervisors resolve and settle two separate lawsuits filed in the San Francisco Superior Court,
one filed by the City and County of San Francisco (“City”) against Pacific Gas and Electric Co.
(“PG&E”) (Case No. CGC-13-529309) and one filed by PG&E against the City (Case No.
CGC-07-470086). The proposed settlement would resolve both lawsuits on the following terms:

Plaintiff (Case No. CGC-13-529309) Amount Paid by PG&E
City and County of San Francisco $1,563,963.29

In addition, as a material term of the settlement, PG&E will provide the City with
information specified by the Controller to ensure the City’s ablhty to detect any future
underpayments of franchise fees.

Plaintiff (Case No. CGC-07- 470086) Amount Paid by City
Pacific Gas and Electric Co. $1,563,963.29

In addition, as a material term of the settlement, the City will continue to provide electric
service to the Ferry Building.

FURTHER RESOLVED, That the Commission recommends that the exchange of monies

provided by the settlement be implemented as provided in the Settlement Agreement, by the
Public Utilities Commission transferring $1,563,963.29 to the City’s General Fund from unspent
funds appropriated for Power.

I hereby certify that the foregoing resolution was adopted by the Public Utilities Commission at

its meeting of March 24, 2015.

Secretary, Public Utilities Commission
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[ 1 Grant information form, including disability checklist
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Resolution
[ 1 Legislation: Ongmal and 2 hard copies and 1 electronic copy in word format
[ ] Signature: None (Required for Settlement of Claims - City Attorney, Department
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