File No. 150329 Committee Item No. 2

Board Iltem No. 1

COMMITTEE/BOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

Committee: _Government Audit and Oversight Date _May 7, 2015
Board of Supervisors Meeting ' ' Date Junme 2 ‘?7)\‘5
Cmte Board 4

Motion

Resolution

Ordinance

Legislative Digest
Budget and Legislative Analyst Report
Youth Commission Report
Introduction Form
Department/Agency Cover Letter and/or Report
MOU '
Grant Information Form
Grant Budget
Subcontract Budget
Contract/Agreement
Form 126 — Ethics Commission

~ Award Letter
Application
Public Correspondence

I = =<
<~

OTHER (Use back side if additional space is needed)

NI Settlement Agreement - 2/20/2015
¥l Y PUC Reso No. 15-0081

.

O

L1 - O

] O

N

O O
o o

O O

N

Completed by: Erica Major - Date May 1, 2015

Date M&Y 1 05

Completed by: Wiin
/

.25



©C © o N o O hHh W N -

N N N N N N A &4 ;A a2 = = e e
UT-QCDI\))—-\O(OCD\IGJWQWN'—\

FILE NO. 150329 ' ORDINANC O.

[Settlement of Lawsuits - Pacific Gas and Electric Company - City to Pay $1,563,963.29 and
City to Receive $1,563,963.29]

Ordinance authorizing settlement of two lawsuits: the first lawsuit entitled Pacific Gas

and Electric Co. v. City and County of San Francisco was filed by the Pacific Gas and

Electric Company (PG&E) on December 14, 2007, in San Francisco Superior Court,
Case No. CGC-07-470086; that settlement requires the City to pay PG&E $1,563,963.29
and allows the City to continue providing electric service to the Ferry Building; the

second lawsuit entitled City and County of San Francisco' v. Pacific Gas and Electric

Co. was filed by the City on March 6, 2013, in San Francisco Superior Court, Case No.

CGC-13-529309; that settlement requires PG&E to pay the City $1,563,963.29 and to
provide the City with certain information necessary to prevent any future

underpayments of franchise fees.

Be it ordained by the People of the City and County of San Francisco:
Section 1. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitled Pacific Gas and Electric Co. v. City

and County 6f San Francisco, San Francisco Superior Court, Case No. CGC-07-470086, by

the City’s payment of $1,563,963.29 to PG&E and PG&E’s agreement that the City will
continue to provide electric service to the Ferry Building. All of the terms and conditions of the
settlement are set forth in the Settlement Agreement and Release of Claims signed by the
parties (“Sett’lement Aéfeement”), which is on file with the Clerk of Board of.Supervis'ors in File
No. 150329 and is incorporated herein by reference.

The above-named action was filed in the San Francisco Superior Court on December

14, 2007, and the following parties were named in the lawsuit: plaintiff and cross-defendant

City Attorney
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Pacific Gas and Electric Co., and defendant and cross-complainant the City and County of
San Franciscb.
Section 2. Pursuant to Charter, Section 6.102(5), the Board of Supervisors hereby

authorizes the City Attorney to settle the action entitied City and County of San Francisco v.

Pacific Gas and Electric Co., San Francisco Superior Court, Case No. CGC-13-529309, by
PG&E’s payment of $1,563,963.29 to the City and PG&E'’s agreement to provide the City with
certain information to prevent any future underpayments of franchise fees. All of the terms
and conditions of the settlement are set forth in the Settlement Agreement.

- The above-named action was filed in the San Francisco Superior Court on March 6,
2013, and the following parties were named in the lawsuit: plaintiff the Cify and County of San
Francisco, and defendant Pacific Gas and Electric Co. V

Section 3. On March 24, 2015, the San Francisco Public Utilities Commission
approved the settlemerit of both of these matters in Résolution No. 15-0081, which is on file
with the Clerk of the Board Supervisors in File No. 150329 and is incorporated herein by
reference. | -

Section 4. Pursuant to the parties’ agreement, the Board of Supervisors authorizes the
San Francisco Public Utilities Commission to effectuate thé settlement by trénsf’erring
$1 ,563,963.29 fo the City and County of San Francisqo General Fund from appropriated,

unspent Power funds.

City Attorney
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APPROVED AS TO FORM AND
RECOMMENDED:

DENNIS J. HERRERA, City Attorney

d

WILTANI K. SANDERS
Deputy City Attorney

n:\energy\li2014\080856\00957631.doc

Office of the City Attorney
BOARD OF SUPERVISORS -

RECOMMENDED (Both Cases):

SAN FRANCISCO PUBLIC UTILITIES

-COMMISSION

N

HARLAN L. KELLY, J -
General Manager _

RECOMMENDED
(Case No. CGC-13-529309 Only):

FUNDS AVAILABLE
(Case No. CGC-07-470086 Only):

- \E

' 0
BENROSENFWELD
Controlle
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SETTLEMENT ACREEMENT AND RELEASE OF CLAIMS

This Settleinent Apteeinent anid Release of Claims (“Agreement™or “Release™), datéd
February 20, 2015, is mads by and between tie City ard Cotnty of San Franciseo, & munieipal
corporation: (the “City"), acting by and thréugh the San Franciseo Public Utilitfes Commission
(*SFPUC™), and Pacific Gas and Electric Company (“PG&E"), a Cafifornia corporation. This
City and PG&E ae sometimes referead to in this Agreennent as the “Parfies.”™ '

This Agreement is made with regard to the following facts, mtenhons and
understandingss

A. The City filed a commplaitt i the Snperior Couit of San Feancisco, entitled City dnd
Caunty afSan Francisco¥. Pacific Geis dnd Electrie Eomparny, Case No. CGC-13-529309; i
which the City allegesthat PG&E fafled to pay certain franchise fees that were duegnd owing. -
the Cify based en PG&E"s gross ammual receipts from the sale of electricity within San Franeisco,
pursuant to Qrdinance No, 414, an Bleetric Franchise Agreemeit with PG&E, and seeks
recovery of those fiarichise fees with Haterest, cding inferest afising pursuant to San Francisos
Adrministrative; Code, Chapter 11, seefian 1127 (“City’s Action™).

B. PG&E denies any Habifity to the. City for the matters alleged in the:Clty’s. Ackion and.
denfes that it would hrave been, found lable for such additional annual franchise £5es or fnferest
had the moafter gone to trial.

.C. PG&E filed a commplaifit in the Supericr Cotitt. of Sari Fraticisco, entitled Paczﬁc Gas
and Electric Cormpary v. City and County of San Francisco, Case No. CGEHT-470086, in which
PG&E alleges that the City breached the parties” 1987 Interconnection Agreement ¢JA™ and
1997 Master Setifernent Agrcement: (“MSA by requiring | P& to transmidf and deliver - -
electricify to the Ferry Building for service to the City as municipal 1oad, and seeks recovery of
damages and interest op those damages (“PGE&E’s Actiont™), PG&E also sonpht declaratory
relief which was gnanted hy order datéd Taly 16, 2009, The Califainia Court of Appeal decision
(206 Cal. App 4th 897) affitmed the July 16, 2009 oidet that grasted deiclatitory telief for PG&E:
and remanded PG&E’s claim for damages for breach of contract for a new trfal.

D. The: Cﬂ:y denies any lizbility io PG&E for the matfers alfeged in PG&E’s Action and
denies that it would be fotmd Hable in damsges ti PG&E had that maiter gone to triskon the
bireach of eotiftact ¢laim remanded by e Cont of Appeal.

herein by tb:s :efercnce, the: prmmses anci mumal coyenants contained in m Agreement, and
other good and valuable consideration; the sufficiency of which is hereby acknawledged, the
City and PG&F, agree a3 foHOWS’

© 4, Setflement of the City’s Action. Infull and complete settlement of the City's
Action, the Parties agree to each.of the following:

-1-
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2. PG&E owes the City $1,563,263.29.

b. The Gity will file a Dismitssal of the City’s Action with Prefudice with the
Cout and will servé a file endorsed copy of same on counsel for PG&E within fen days
of the Effective Date of this Agrepment,

& PGRE will provide City withi the following informidtion during futire
Franchise amidits:

i Annual gas and electric franchise fee gross receipts detail showing the
amounts related to Gas and Blectele H Sheef, Hetch Hetchy, BART,
Depsited Load, assiphments of San Fianeisco Tuwn of Tertitory
(“TQT™) codes and TOT Cortection, HEL Data Strgam Monthly Detail,
and Uncollectible Acconnts; and

Wheeling and Street Light Cestification Staternents for the City/Toven
of Hetch Hetehy showing relatéd transmission/disteibution 4nd street
light receipts froin Hetch Hetehy.

fiortd
o

d. Within 60 days of fhe Effective Date, 25 defined in Section,7 below, PG&E
and ity wilt work together to develop 2 samgle format for the documents set forth fa
Seetions Lok and 1.2 above, with the understanding fhiat these ate elecironic systams
gensmted iepoits.

e. PG&E agreesto givereasonable notice to the City of any changes PG&E
makes to its allocation methodology that materially impact the amount, of franchise fees
the Cﬁywﬂheceivs fromHetch Hetchy ravennes. .

A Settlement of PG&Es Action, o full and complete setlermerit of PG&E’
Acuon, the Parties ageg to éach of the follamng' ‘

a. 'The City owes PG&E $1,563 063.29,

b. PG&E will file aDlsmlssal of PG&E’s Action, w1ft1 Prgjudice with the Cotit
aniéf will sefve-a file endorsed copy of sime on eotmsel for the City mtbm ten ddys of the
. Effective Dite of this Agreerment.

"@, The City mtends to continue te provide electric service to the Ferty Building
uitider, the IA enly urtil Fuine 30, 2015.

d. The City intends to provide elsetric serviee 1o the Ferry Building beginning on
. July1,2015 under PG&F's Wholesale Distribution Tariff (“WDT"), which is o file
with the Federal Energy Regulatory Commission. This Apgreement does not resolve the
Parties’ disputes ever the applicability of nom by-passablé charges to the Ferty Building
customei(s), or the eollection and payment of non by-passabls chirges assoeiated with

S =2-

30




the Feriy Building, ofee service sindér the WDT liegins (“NBC Disputés™). The Parties
preserve fheir claims concerning the NBC Diisputes and defer resclution of those élaims
to futu:e negotiatiens or other dstermination.

. PO&E will oot assext that {He City’s existinig mterveﬁmg facilities at the Ferry

Bnildinig do not watisfy the tequiremesits of either section 212(k) of thé Federal Power Act
or PG&E’s WDT.

£ The City will not assert that the Court of Appeal’s decision (206-Cal. App.Ath
897):is invalidated; in whole of inpart, by this Agresment.

- - 3. Payment of Compensation Due. In the intérest of aﬂicxeﬁcy, the SFPUC will
- male a payment inthe amount of $1,563,963.29 to the General Fund of the City and County of
& SanFrancisco, The Patties agreq that the SFPUC's payment to the General Bund will, fully

-gatisfy edch Parfy’ S‘ﬁnanmal oblipation ihder this Ag:eement

4. General Release of Claims. -

& Tn copsideration of the setffement of fhie City’s Action and PG&E"s Action,

. 4md Tir consideration of the covenants, promises, terms and conditions herein, ¢ach Party,

on hetislf of ftself and all uf'its representatives, offfcers, employees, sttoineys, agents and
* pdedpms, hez:eby reledses and foigver discharges the ather Party to this Abressnsiit,

* including ifs représéntatives, officess, etnployees, afiotusys, dgsats and vssigiis, oFand
frome 2ll dlaims, demands, controversies, actions, causes of: actmn, obligations, damages,
Tiabilities, costs, {ineluding attorneys' fees) that arlse or may arise gut of the City’s

© Ketion snd PG&E’s Action, This Release is Timited to the Parties’ disputes.as alfeped in

* ‘both this City"s Actioti and PG&E"s Actioi, anid has iie effect ors the rights and Hebilities
of the Parties at issue in any other Iitigation, incliding the City's claifis dn the City's
complaint in the Supenur Court-of San Fratcisco entifled City and County af San
Franeisca v, Pacific Gas and Electric Company, Case No. CGC-13-528310,

b. Ioregard jothe released matters, the City and PG&E kuowingly; voluntarily,
anduneonditionally saive the grovisions of Section 1542 of the Civil Code of the State
of Cahfoma, which provides:

“A general release does not-extend to claims which
the creditor does vot know of snspect to existin
hig or hey faydr at the time of ex¢écuting the
reléase, which if known by him of her mitist have
materially atfected his or hef settlemient withi the
debtor.™

¢. This Release is the result of & comipotiise between the: Parties and:it wilt

never atany time-or for any purpose be considered an admission of liability, fault and/or
responsibility, walyer, or acquiescence by the City or PG&E, nor will the payment or

-3
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waiver of any sum of money in consideration for the execution of this Release constifute

or be construed as an admission of any hahﬂlty, fault or tesponsibﬂlty whatstever by
either Party:

5. Sunshine Ordinance, PG&E understands and'ag,r,cs& that, the City’s Sunshine
Ordinanee (San Franciseo Administrative Code Chapter 67)-and thie State Pblic Records Law
(California Government Code Sectitn 6250 et seq.y may dpply to this Apteeriernt anid arfy and all
records and mateiisls §ubmitted terthe Cmy in coniiécton with this Agreement.

6: No Responsibility for OtherParty”s Costs. The Parlies. each ackpowledge and
agreg that each Party will bear its cosfs, expetises, consultant and expext fees, and aftorfieys' fees
arising guf of and/orconnected with the City's Avtion 4nd PG&E's Adtioit, the fiegotiation,
deaftfeg aad execttion of this Agrcemcnt, and all matters. arisig out of or conmeadtsd therewith,
except that, in the event any #ctoi is broughlto erforce this: Agrcamant, the: prevailing Party

will be entitled to-reasonable attoineys’ fees, expenses and costs in additien to all offier relief to
which that Party may be entitled.

7. City Appmval. The City will seck approval of this Agfeement from the San
Fratcises Board of Stpervisors (“Board’) ind frot the §FPUC to the extent required,
Notwithstandiig anything herefnfo the contrary, PG&E vnderstands andagrees that np officer or
employac: of the: ity has anthorifyte commit the City to-this Agreement ymlesy and mitil all

iredt approvals have beon obtained. The Board and the SFPUC miay spprove this Agtesment,
each in it sole-diseretion, Therefore, any ohligations of the City Hereimes are cortngeiit 1 {ipérk
obitafuirg-any snch raguivad appravais and this Agreement will not be effective unless andunti
requited appravals 476 fival. In the avent the Clty s vnable to obtain any required approvals of
this Agreement, then this Agresment shall terminate and shall be of ng force and effect
whatsoever. In theevent the Clty obtains. the rc@n‘ed approvals of this Agrecment; the effective

date of fhe last required approval shall be the effestive date of this Agmemx:nt {the “Effective
Daie™),

8. Cammpaigix sind Governiental Conduct Code, Through its-execution of this
Apgreement, PG&E acknowledges that it iy famifiar with the provisions of Seetion 15.103 of
City"s Ehagter, Article IIT, Chapier 2- «of City’s Campaign and Governmenta] Conduet Code, and
Section $7100 ef sei, 2nd Section 1000 et séq. of the Goveinment Code of the State of
Celliforitia, and eertifies that it does riot knoW of afry facts fhat eoristifute 4 viclation of said

provisions and dgiées that it will immedlaiely notlfy City if it becomes aware of any such fact
during thie tetr of this Agreement.

]

. Vo
9.  Representations and Warranties.

i PG&E represants andwarrants thit ﬁ'xe pﬁrson signmg this Agreement on

contamed hex:em .
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b. Sub_]ect to the requxrcmenfs of Section 7 above, the City represents and
warrants that the persons signing this Agreement on behalf of the Clty have the power
and authority to bind the City to the terms and conditions contained herefm.

10.  Miscellanepus.

a, This Agresmentmay be modified enly in writing and by muinal consent of -
botly parties. :

b. Exceptas set foith Jh Section 7 abave, this Agteement shall becoirie effective
when: signed by the aufliorized représentatives: of the City and PG&H.

. e This Agpresment shall be governed by the applicable laws of Califomia.
d. There atenio itended thivd patty beneficiaries of this Apieement. The Parties

ach:towlsdga and agree that this Apreemient is énfered into for then: ‘benefit and rict for
the henefit of ey other party.

g, This Aprecment contains the enﬁfe npreemient betwegn the Parties with
respech to-the. S‘tﬂ)_] ect matter of this Agréeinent. Any pHor-¢erresporidenes; einoranda,

agreeinents, WA , O Writter oF oral tefiresentations felating to sich sulgect inatter
ate superseded i fotdl by this Agreement.

f, ‘This Apreement may e executed mmnlﬁple countetparts and sfgnatures may
ba exchanged by facsimileor glecfionically, eack of which shall be degmed to.be an
' dijginat doctirient, and 2lf of which together shall constitiuts one and fhis s4hie dscuent,
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forth above.

1

IN WITNESS WHFREQF, the Parties have executed this 'Agreemient on the date first set

PACTFIC GAS AND ELECTRIC COMPANY CITY AND COUNTY OF SAN FRANCISCO

A Califoiria corporition

By

AARON JOHNSOMN

* Senfor Director of Custonier Programs

ALBERT TORRES.
Vice President
Customer Operations

% APPROVED AS T0 FORM:

By:

Attorney

Keﬁ,‘y]::f;acilg.wm._,..-,.__.,',.‘.:'. e e

Recommended:

By: =V
Deputy General Manager and Chief Opérating Officer
San Francisco Public Utilities Commission

DENNIS . HERRERA
City Attorney

B-y:ﬁ_ Lt

=t

‘William K. Sanders -
Deguty City Attoriiey
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IN WITNESS WHEREQF, the Parties have executed this Agreement on the date first set
forth above.

PACIFIC GAS AND ELECTRIC COMPANY CITY AND COUNTY OF SAN FRANCISCO
A California corporation

Recommended.
- :
By: %{/\/\, A’Q/\/—_/ By:
' AARON JOHNSON - MICHAEL CARLIN ,
Deputy ‘General Manager and Chief Operating.Officer

Senior Dlrector Ofeﬁs‘ﬁmﬂﬁf'f'i‘@gi‘ﬂiﬁs San Francisco Public Utilities Commission
3 " Bustorer m% 5 fufims

By: : DENNIS J. HERRERA

ALBERT TORRES City Attorney
Vice President
Customer Operations ' By:
William X. Sanders
" APPROVED AS TOF Deputy City Attorney

By: \.l &vM

KHlly Jg}ack !

Aftorne’

e
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PUBLIC UTILITIES COMMISSION
City and County of San Francisco

RESOLUTION 15-0081

RESOLVED, That on the recommendation of the General Manager of the Public Utilities
Commission and the City Attorney, this Commission hereby recommends that the Board of '
Supervisors resolve and settle two separate lawsuits filed in the San Francisco Superior Coutt,
one filed by the City and County of San Francisco (“City”) against Pacific Gas and Electric Co.
(“PG&E”) (Case No. CGC-13-529309) and one filed by PG&E against the City (Case No.
CGC-07-470086). The proposed settlement would resolve both lawsuits on the following terms:

Plaintiff (Case No. CGC-13-529309) Amount Paid by PG&E
City and County of San Francisco $1,563,963.29

In addition, as a material term of the settlement, PG&E will provide the City with

information specified by the Controller to ensure the City’s ablhty to detect any future
underpayments of franchise fees.

Plaintiff (Case No. CGC-07- 470086) | Amount Paid by City
Pacific Gas and Electric Co. $1,563,963.29

In addition, as a material term of the settlement, the City will continue to provide electric
service to the Ferry Building.

FURTHER RESOLVED, That the Commission recommends that the exchange of monies
provided by the settlement be implemented as provided in the Settlement Agreement, by the

Public Utilities Commission transferring $1,563,963.29 to the City’s General Fund from unspent
funds appropnated for Power.

I hereby certify that the foregoing resolution was adopted by the Public Utilities Commission at

its meeting of March 24, 2015.
/MW/UL U%WL

‘Secretary, Public Utilities Commission
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J "GISLATION RECEIVED CHECKL|™™

Date___7, 64)% (f File Number (if applicable) /50827

N\ Legislation for Introduction (NEW) | » b Legislation Clerk

[ ] Legislation Pending in Committee (AMENDED) » - Committee Clerk

[[1 Legislation for Board Agenda (AMENDED) » » > Dep Clerk, Legislative Div

Supervisor, Mayor, and Departmental Submittals .
Grant Ordinance

[ 1 Legislation: Original and 2 hard copies and 1 electronlc copy in word format -
[ ] Signature: Department Head, Mayor or the Mayor’s designes, plus the Controller
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format*

[ 1 Cover letter (original and 1 hard copy)

[ 1 Grant budget/application

[ ] Grant information form, including disability checklist

- [ 1 Letter of Intent or grant award letter from funding agency

[ 1 Contract, Leases/Agreements (if applicable)

"[ 1 Ethics Form 126 (i applicable)*Word format

[ 1 E-Copy of legislation/back-up materials: Sent to BOS.Legislation@sfgov.org

Ordinance
3 Legislation: ‘Original and 2 hard copies and 1 electronic copy in word format
<] Signature: City Attorney (For Settlement of Lawsuits - City Attorney, Department
Head, Controller, Commission Secretary)
74’ Back-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format

PR Cover letter (original and 1 hard copy)
Settlement Report/Agreement (for settlements)

[ ] Other (Explain) ~ '
1 E-Copy of legislation/back-up materials: Sent to BOS. Legislation@sfgov. org

Grant Resolution
[ 1 Legislation: Ongmal and 2 hard copies and 1 electronic copy in word format -
[ 1 Signature: Department Head, Mayor or the Mayor's designee, plus the Controller
[ 1 Back-up materials: 2 hard copies (see below) and 1 electronic copy in pdf format*
[ 1 Cover letter (original and 1 hard copy)
[ 1 Grant budget/application
[ 1 Grant information form, including dlsablhty checklist
[ ] Letter of Intent or grant award letter from funding agency
['1 Contract, Leases/Agreements (if applicable)
[ ] Ethics Form 126 (if applicable)*Word format '
[ 1 E-Copy. of legislation/back-up materials: Sent to BOS.Legislation@sfgov.org

Resolution ,
[ 1 Legislation: Origifhal and 2 hard copies and 1 electronic copy in word format
[ ] Signature:: None (Required for Settlement of Claims - City Attorney, Department
Head, Controller, Commission Secretary)
[ 1 Back-up materials: 2 full sets (see below) and 1 electronic copy in pdf format
[ 1 Cover letter (original and 1 hard copy)
[ 1 Settlement Report/Agreement (for settlements)
[ 1 Other (Explain)
[ 1 E-Copy of legislation/back-up materials: Sent to BOS. Leglslatlon@sfgov org

To, Flcz _ev-50¢5 [, %;L {//%M

Name-arfd Telephone Number ( Departm

Clerk’s Office/Forms/L_egislation Received Checklist (6/2013) for more help go to: sfbos.org/about the bnard/genarallleglslahve process handbook
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