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" August 12,2011

ETHICS COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

The Honorable Katherine Feinstein .
Pre51de11t Judge of the Supenor Court
4-00 McAllister Street - E -
.Depart!nent 206 -

San Fra.ncisco' CA 941-02 T

Dea.r ]udge Feinstein:

The Efthics Comrmsslon strives to provide the best quz.hty services possible to the people |
of San Frandisco.. To that end, it welcomes constractive criticism from a wide body of
sources and thus appreciates the efforts of the Civil Grand Jury (CGJ) for suggesting:

, potem:ml avenues of improvement to the Commlsslon This letter serves as a response to,

the x:eport released by the Civil Grand jury on june 20, 2011, Each ﬁndmg is add.tessed m

 Finding 1

 The CG] su;ggesfé Recommendation 1. 1) using a fixed fine structure ot ﬂv&ays applying -
the maximum allowable fine, and Recommendation 1.2) z.]lowmg the respondent to

request 2 public hearing if he/she disagrees with the fine. ‘The Commission disagrees with’

‘Recommendation 1.1; Recotnmendation 1.2 reﬂects cuttent Commlsslon processes that :

permit a respondent to seek 2 public heznng

‘ The Clvﬂ Grand ]ury suggests 2 ﬁxed fme structute and ﬁe Cofmmission recognizesqﬁhe
- appeal sucha system may have. However, due to the breadth of reasons that infractions -
| are committed, a fixed fine structure would be generally unfair as it would dlsa]low any

cons1dera110n of individual circumstances and create u.nmtended consequences much like
“zero tolerance” and “three strikes” laws. .The Comfnission believes that the pumshment

should fit the crime. Under the current process, all negotiated setdement agréements and

their attendant proposed fines ate sent to.the individual Commission members for

. approval. If more than one Commissioner disapproires of the proposal,' it is automatically

calendared for a closed-session d.tscusslon at 2 Commission meeting. While the
Commission agrees with staff Iecommendattons more often than not, there are times -~
when the Commission redirects staff to further negotlatlons Moreover, any respondent

‘'who cannot or will not reach a settlement agreement with staff will have his or her case
- heard in 2 closed-session probable cause hearing. At the resporident’s request, this hearing
-1s made public. Aftera ﬁndmg of probable cause, 2 pubhc hearing on the erits is

scheduled. The Commission believes this system is more reasonable than the “one s:.ze

_ﬁts -all” approach recommended by the Civil Grz.ud ju.ty

Web site: http //WWW sfethics. org



The Comm:sslon Is mterested mn mzuntzumng consistency in its conmderatrons and achlevmg ban.nce ‘
in its ]udgments Rather tbz.n using a fixed scheme to resolve cases, the Commission will- endeavor
to create 4 fiting set of- gulde]mes ‘rhat a.]low fairness, consistency but also needed ﬂembﬂlty

'-Fmdng

‘ The CGJ accuses the Ethics Comnnsslon of failure to enforce the Clty s Sunshine Ordinance, and
- - Recornmendation 2) states that Sunshine Ordinance Task Force actions should have 2 timely .
~ - hearing. The Cornmlsslon z.grees With this ﬁndlng and adds that is a.lready endeavors to meet thjs

. goal.

Each referral is taken senously and rewewed on its merits under the Ethics. Cormmsslon 8 Legal
. Authority. szrttng in May 2010, the Ethics Commission formulated several reforms for the -
~ handling of Sunshine refertals; it referred these to the Sunshine Orditance Task Force in August of L \
- 2010 in order to clarify those legal obhgauons The SOTF issued its fesponse on August 1, 2011. _ , |
‘The Ethics Commissioners will review and consider ‘the comments from the SOTF, mcludmg - ' '
. comments regarding the review and heating process, and will adopt those reforms it deems
appropnate 'and productlve in the neat future.

 Finding 3

The CG]J suggests that the Commission not wait for the City Attomey ot District Attomey to assert
jutisdiction before beginning an investigation: Recommendation 3) suggésts beginning .
- investigations m:medlately upon the close of the 14-—day reply window. The Commission agrees
with this recommendation. The Investigative Staff, however, needs some discretion in deciding
~ which cases to pnontlze based on curtent circutnstances. Addrtlona]ly, since staff resources are
’ hrmted, it does not make sense to duplicate the work of other law enforcement agencies. The
Commission will endeavor to respond to referrals on 2 timely basis. o .

 Finding 4

. The CGJ believes that the appointment of Ethics Cormmssmners by elected ofﬁcm]s leads to the
appearance of improptiety and Recommendation 4) suggests the addition of four Commission
membets appomted by non—govemmentzl entities. The Cormmssmn is neuttal on’ tbrs suggesuon

The Cormmsslon believes that it 1s the behavior of the Commlsslon that reﬂects its mtegnty “There
is an acknowledged conflict-of-interest in the establishment of the Commlsslon in that it is '
appomted by members of the elected body of governrnent some of whom in turn provlde the
Commission’s budget. However, the voters chose this process and the Commission is not going to
second—guess their wisdom. Indéed, on 6ne occasion the voters rejected an alternative plan to this
structure. There ate measures in place to address thesé concerns. ' For example, Commissioners may
serve only one six-year term, reducmg the ]Jkehhood that ﬂney would curty favor to ensure
reappointment. - They are appointed by an artay of officials, not just the Mayor or the Board of

. Supervisors. Should the voters determine to change the composmon of the Commission, the
Cormmssmn Would accept the voters’ new choice of commlssmner selectton



Fmdmg 5.

The CGJ beheves that the Executlve Directot’ has too much discretlon in proposing the dismissal of
©individual investigations 2nd Recommendation 5) suggests that regulations be amended to requite an
- actiial discussion of each recommendation for dismissal and a vote on such recommendahons The

: Commlssmn will revisit this process and will consider changing this process.

" While it may appeax to some people that the Executtve DJ.tector is allowed to dismiss cases, th1s is
not the case. Under the cutrent system, Ethics staff members. prepare comprehensive reports for the
 Comtnissioners regzrdmg both proposed dismissals and complaint settlements. - Commissioners all
read these reports and make independent decisions regarding whether to support staff
' recommendatlons ot to calendar the items for Commission meetlngs If more than one o
Commissioner has concerns about staff recommendations, the item is calendarcd for closed session -
dJscusslon at the next Comm1ss1on meeﬁng R

" Finding 6

g . The CGJ states that the Ethics Commission does not ‘have a database to track i 1ssues efﬁqenﬂy and .
Recommendation 6) suggests creatmg or modeymg a database to track issues efﬁqenﬂy ' .

‘ The Ethics Conm:ussmn 1s concetned that the CG]J had some difficulty in obtmnmg documents

- from our staff and will endeavor to improve on this function. Customer setvice is 2 high priority for g

us. When official document requests ate presented to the Commission, -2 single staff member is
asslgned to log thie request, when it arrived and from whom. The log includes the name of staff
responslble for responding and when the request was fulfilled. - When individual staff members
teceive document requests, they do not always have them logged into this system and staff will be
mstructed to ensure’ that all requests for documents or information are loggcd propcﬂy

L Fmdmg 7 ..

*. The CGJ suggests that audio recordings of Coﬁﬁmission meetings do fot provide énoﬁgh
© transparency and Recommendatlon 8) suggests that Comn:nsslon meetlngs be televised. The
.- Conmussmn Wﬂl explore the posslblhty of televising its meetlngs ina cost—effecuve wWay. '

_. In conclusmn, the Ethics Commission. Would like to recogmze the value of the work of the C1v11
Grand Jury and offer thanks for their input-into Commission functions. While the Ethics
- Commission does not agree with all of the CGJ’s ﬁndmgs it Wﬂl fo]low tbrough on those that will

help i Jmprove setvices to out: commumty

John St. Croix
Ez&e_'cuti’ve Director

ce: 20102011 Civil Grand Jury
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