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Amendment of the Whole
B - in Committee. 1/4/12 - .
FILE NO. 111190 o : : _ORDINANCE NO. -

i

| [Admmlstratlve Code, Pollce Code Prevalhng Rate of Wages Under City Contracts for
| Specified Services] , _

Ordinance amending the San Francisco Administrative Code by amending

Sections 21C.2 through 21C.6 and adding Section 21C.7, 'to- 1) specify the City

] contracts for servroes that are subject to the Clty s prevalllng rate of wage requirement

(“Covered Contracts”), 2) consolldate consrstent standards for determining and

enforcing prevailing rate of wage requrrements in all Covered Contracts 3) provide an .
employment transition period for workers under successor contracts to all Covered

Contracts; 4) provide that all work on Covered Contracts be performed by emp'loyees .

'and not independent contractors; and 5). amending the San Francisco Police Code by |

amending Section 3300C»1 to make conforming changes.

‘NOTE: Add itions are Szn,gle una’erlme zz‘alzcs szes New Roman;

_deletions are
Board amendment addltlons are double underllned

Board amendment deletions are stnkethreugh—nerm@: -

Be it ordained by the P-eople of the City and CoUnty .of San Fran-cisco:_

Section 1. The San Francisco Administrative Code is hereby amended' by amending. |
Sections 21 C 2 through 21C 6 to read as follows |
SEC. 21C.2. PREVAlLlNG RATE OF WAGES REQUIRED lN CONTRACTS FOR

JANITORIAL SERVICESWGWEWW
EXGEUS:FQALNON PROFIT ORGANIZATIONS EXCLUSION |

(a) Prevailing Wage Requirement. Every Contract issued by the City and County of San

FranCisco for Janitorial Services to be performed at any facility owned or leased by the City

. and County of San Francisco, where such work is to be done directly under the contract

awarded (a "prime contract”) must requnre that any Indzvzdual individual performing Janltonal

Serwces thereunder be paid not less than the Prevailing Rate of Wages, Jncludmg fringe
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benefits or the matching equivalents thereof paid in pr‘ivate employment for similar work in the

area in Wthh the Contract is being performed as determined by the Civil Service

-Commrssnon . This Sectlon does not extend fo contracts beyond those entered into by.the Clg
specifically for |ag|tor|al services on property owned or leased by the Crg

(b) Deflmtlons For purposes of this Sectlon the followmg deflnltlons shall apply to

the terms used hereln

(1) “Contract” shall mean an: agreement for Janltorlal Services to be performed

- at the expense of the Clty and County of San Franmsco orto be pald out of moneys deposnted’

in the treasury or out of trust moneys under the controf or collected by the City and County of

San Francisco, and does not include prepeetyeeentraets- contracts for the sale of goods
. subeentracts; contracts issued by the San Francisco Airport Commlssmn or to be performed

at any facility owned leased or otherwise under the jurisdiction of the San Francnsco Airport
Commxssnon, agreements entered into before the effective date.of this Sectlon_, or contracts =

fora cumulative amount of $10,000 or less per janitorial service proyider in each fiscal year. |
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¢ (c) Preemption. Nothing in this Section shall be interpreted or applied so as t'o-

create any power or duty in conflict with any federal or state law.

’ ég}@ Effecttve Date and Application. This Section shall become effective 30 days

‘after it is enacted, is intended to have prospeetive e'ff_ect only, and :shall not be interpreted to

impair the obligations of any pre-existing agre'e'ment' to which the City is a party, unless such
pre- exrstmg agreement has been amended atter the effective date of this Section. _
tht (e) Severability. If any part or prowsron of this Sectlon or the applrcatlon thereof

to any Person or circumstance, is held invalid, the remainder of thls Section, including the

7 application of such part or provisions to other Persons or circumstances, shall not be affected

thereby and shall continue in full force and effect. To this end", the provisions of this Section

" are severable.

SEC. 21C. 3. PREVAILING RATE OF WAGES AND DISPLACED WORK PROTECTION
REQUIRED FOR WORKERS IN PUBLIC OFF-STREET PARKING LOTS GARAGES, OR
STORAGE FACILITIES FOR AUTOMOBILES.

ra) Prevailing WageReqziirement Ev'ery'Lease Management Agreement, or Other

N Contractual Arrangement for the operatlon of a public off- street parking lot, garage or storage

facility for automobrles on property owned or leased by the City and County of San Francneco

must requrre that any Individual Empéeyee worklng in such public off street parking lot garage

or Storage faClh’[y for automoblles including but not lzmzted to mdzvzduals engaged in Washzng

Su‘pervisor Wiener
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Polishing, Lubrication, Rent-Car Service, Parking Vehicler_f, Cashiers, Attendants, Checking Coin

Boxes Non-Attendant Parking Lot Checking, Daily Ti icket Audit, Traﬁic Directors and Shuttle Driver,

* shall be paid not Iess than the Prevalllng Rate of Wages, including fnnge benefrts or the

- matching equwalents thereof paid in pnvate employment for similar work in the area in Wthh

the Lease Management Agreement or Other Contractual Arrangement is belng performed

.as determlned by the Civil Servrce Commission.

&) L) Defmltlons For purposes of this Section, the followrng definitions shall apply to

the terms used herein: -

Supervisor Wiener , ’ : ' _ :
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“5(2) "Leas'e, Management Agreement, or Other Contractual Arrangement"

shall mean an agreement with the City and County of San Francisco for the operationﬂ of a

public off-street parking lot, garage, or stbrage facility for aqtomdbiles on property owned or

.leased by-the City and County of San Francisco.

fé)—@ "Prevéiling Rate of Wages“ shall mean that rate of,cdmpens_ation as

determined in Section 21 C. 7 #

(% (4) "Public Off-Street Parking Lot, Garage, or Automobile S'torage Facility"
shall mean ahy offjstreet parking lot, gara'ge, or automobijle storage facility' that is operated on’ '

property owned or leased by the City and C_ounty of San Francisco.

‘Supervisor Wiener - , . . E :
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~San Francisco. Itis the policy of the _Clty and County of San Francrs_co that all public entities

| limited to the Parking Authority of the City and County of San Francisco, adopt this prevailing

e (c) Preemptlon Nothlng ln thls Section shall be rnterpreted or applred soasto .
create any power or duty in conﬂrot wrth any federal or state law.

tk) (d) Effective Date and Appllcatron This Section shall become. effectrve 30 days
after it is enacted, is intended to have, prospectrve effect only, and shall not be lnterpreted to
rmparr the oblrgatlons of any pre- emstmg Lease Management Agreement or Other:
Contractual Arrangement to which the- Crty and‘County of San Francisco is a party, unless
such pre- exrstrng Lease Management Agreement, or Other Contractual Arrangement has

been amended after the effectlve date of this Section. -

(—z—) (¢) Public Entrtles with Cotermlnous Boundarles with the Crty and County of '
with coterminous boundaries with the City and County of San Francisco, including but not '.

wage and employee transition period policy. The Board-of Supervisors of the Ctty and County '

of San Francisco urges all public entities with _cotermi'nous boundaries with the City and

Supervrsor Wlener ' : ‘ ' T ‘ o
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: vCounty of San Francisco, including but not limited to the Parking .Authority of theCity and

County of San Francisco, 1o adopt this prevailing wage and employee transition period policy.

| ) & Severability. If any part or provision of this Seétion, or the application thereof to

any Person or circumstance, is held invalid, the remainder of this Section, including the

'_appiication of such part or provisions to other PerSons or circumstances, shall not be affected

thereby an_d shall continue in full force and effect. To this end, the provisions of this Section

are severable, -

SEC. 21C.4. PREVAILING RATE OF WAGES REQUIRED FOR THEATRICAL WORKERS.

(a) Prevailing Wage Réquiremen_t.. Every Contract, Lease, Franchise, Permit, or

- Agreement awarded, let, iss‘ue_d, or granted by the City and County of San Francisco forthe

- use of property owned by the City and CoUnty of San FrancisCo must require that any

Individual Emp%eyee engaged in theatrical or technical services related to the presentation ofa | |
show, includlng, but not limiied to, workers engaged in rigging, ; sound, pro;ecuon theatrical
lighting, videos, computers draping, carpentry, special effects, and motlon picture serwces be
p.aid not less than the Prevailing Rate of Wages, including fringe benefits or the matching -
eguivaients _thereof, paid in private employment for similar work in the area in which”thel

Contract, lLease, Franchise, Permit or Agreement is being performe*_d. All Contracts, Leases,

Franchises, Permits or Agreements shbject to this Section shall include a provision in which

the Contractor agrees to comply with and to require Subcontractors to comply with, the

obhgations imposed by this Section

{e) (b) Definitions. For-purposes of this Section the following definitions shali apply to

the terms used herein:

Supervisor Wiener
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\/—Zy\u “Contract Lease Franchrse Permlt or Agreement” shall mean an

agreement with the City and County of San Francrsco for the use of property owned by the

' City and County of San Francisco, but shall not lnclude any contract lease franchise, permlt

or agreement for: |
A. Celebratron ofa marnage domestic partnership, or snmrlar civil union,
- B. The presentatlon of a show to which the public has free access when

the show is in a public park, on a publrc street, or on property under the jurisdiction of the Port.

- Commission.

C. Any permrt or agreement to engage in fllm production pursuant: to
Chapter 57 of this Code or under the circumstances set forth in Sectlon 57.7 of this Code
D. Anyshow on property under the jurisdiction of the Arts Co_mmrssnon,
or o | o | |
E. In any circumstance where appllcatlon of this Section would be

preempted by federal or state law,

E. Any show for which the time required for the set-up is three hours or

less and the number of individuals working on the set-up is no more than two.

Supervisor Wiener . : - . .
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é;) (3) “Show shall'mean-any live act, play, review pantomime scene, mueic
song, dance act, song and dance act, or poetry recrtatlon prowded in front of a live audience
or recorded for the purpose of later presentation, but shall not include an event‘ where a
person solely plays pre-r.ecorded-music or pre-recorded perfovrmances so long as no other live

performance is provided. S .
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fe} (c) Preemption. Nothing in this Sectlon shall be mterpreted or applied so as to

create any power or duty in conflict WIth any federal or State law.

é (d) Effective Date and Application. This Sectidn shall become effective 30 days

after it is enacted, is intended to have ptospective effect only, and shall not be interpreted to —

- impair the .obligations of any pre-eXist_ing C'on_traet,. Leaé’e, Franchise, Permit, or Agreement

- issued or entered into by the City and Ceunty of San Francisco.

ég} (e) Applicabiiity to ExistinQ Contraets Leases, Franchises, Permits, or

_Agreements ThlS Section shall only apply fo Contracts Leases, Franchlses Permlts or

| Agreements entered |nto on or after the effective date of thls Section.

th (f) Severablllty if any severable prowsnon or prowsnons of this Section or any
apphcatlon thereof is held invalid, such |nvahd|ty shall not affect any other prowsmns or

appllcatlons of the Sectlon

SEC. 21C.5. PREVAILING RATE OF WAGES AND WORKER RETENTION REQUIRED

FOR WORKERS ENGAGED IN HAULING OF SOLID WASTE GENERATED BY THE CITY

IN THE COURSE OF CITY OPERATIONS.

(a) Prevailing Wagjequzrement Every Contract awarded by the City for the haulmg of

' solzd waste genemted by the City in the course of City operatzons must require that any Individual

engaged in the hauling of solid waste be paid not less than the Prevatlm,q-Rate of Wages, including

E frmge benefits or the matchmg equtvalents thereof paid in private employment for Szmzlar work in the ,

area in which the ContTact is bemg pelformed

fa} (b) Definitions. For purposes of this Section, the following deflnltlons shall apply to| .-

the terms used hereln

Supervnsor Wiener
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{3) (1) "Contract“.rshall mean an agreement with the City for the hauling of solid
waste, generated by the City in. the course of Gity operations, to be perfo-rmed at the expense '
of the City or to be pard out of moneys deposited in the treasury or out of trust moneys under |
the control or collected by the City. For purposes of this Section, "Contract" shall not include
(a)a permlt issued under the Refuse Collectlon and Disposal Ordlnance Appendlx 1 of the |
San Francisco Administrative Code, or (b) a contract governed by the prowsrons of Chapter 6

of the San F rancrsco Administrative Code Should the the Admznzsz‘ratzve Code be amended fo

" change the Dermzt process contamed in Appendix I to a franchzse process, or any other process for

authonzmg refuse collection and dzsposal within the City, it shall be City policy to reqmre refuse

companies to pay the prevailm'g wage to any individual engaged in the hauling of refuse, recyclables,

compostables and solid waste within the City.

) L) "Haullng" of SOlld waste shall mean collection and transport of solid waste

generated by the City in the course of City operations. For purposes of thls Sectlon "hauhng

Supervisor Wiener
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" shall not include "solid waste disposal” or "disposal® as defined in Section 40192 of the

California Public Resources Code.

(87\ (3) "Prevailing Rate of Wages" shall mean that rate of compensa’uon as.

determmed in Sectzon 21C.7. %

) "Solid Waste" shall mesn "solid waste" as defined in Section 40191 of

" the California Public Resources Code and includes material collected for "recycllng" as-

, defmed in Section 40180 of the Cahfornla PUbllC Resources Code

Supervxsor Wiener ‘ ) S : o o
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te) @ Preemption. Nothing.in this Section shall be interpreted or applied so asto .

create any power or duty in confiict with any federal or state law.

g (d) Prpspeciive Application. This Section is intende_d to nava prospective éffect :
Cniy_, and shall not be interpreted to impair the obligations of any pre-exis’ting Coniiact entered
into'by the City. : This SeciiQn shall only apply to Contracts entered into on or after the. |
ei‘-iective date of this Section. | » | |

¢4 (e) Severability. If -any part or- provision of this Section, or the application thereof B
to ény Persdnbr circumstance, is’heid invalid, the remainder df' this Section, including the

application of such part or p-rovisions to other Persons or circumstances, shall not be affected :

Supenlisor Wiener S
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I thereby and shall continue in full force and effect. To this end, the provisions of this Section -

are severable.

SEC. 21C.6. PREVAILING RATE OF WAGES REQUIRED IN CONTRACTS FOR MOVING.
SERVICES; NONPROFIT ORGANIZATIONS EXCLUSION.

(a) Prevailing Wage Requirement Every Contract issued by the City and County of San '

' ,Francnsco for Moving Serv:ces to be performed at any facmty owned or Ieased by the Clty and

County of San Francisco, where such work is to be done directly under the contract awarded-
(a "pnme contract") must require that any Individual Empleyee performmg Moving Sennces
thereunder be pald not less than the Prevalllng Rate of Wages, |nclud|ng fringe benefits or the
matching’ equwalents thereof paid in pnvate employment for similar work in the area in which
the Contract is being performed. - B

' {&) (b) Exclusions: This Section shall not a‘pply to the'following:

. (1) Non-profits. T-his Section shall not apply to a Contract where the Moving

“Services are to be performed by a non-profit organization that provides fob training and work*

experience for disadvantaged individuals in need of such training. _
' | (2) Prlor Agreements This Sectlon shall not apply to agreements entered into

before the effectlve date of thrs Sectlon

(3) Contracts for $1000 or less. This Section shall not apply to contracts for:

$100'0 or less per moving service.provider. Cont_racts may not be split for purposes of

evading the requtrements of this Section. _ _
(c) (.79,\ Defmltlons For purposes of this Sectlon the followmg definitions shall apply
to the terms used herein: ' | ' _
- (1) “Contract" shall mean an agreement for Movmg Services to be performed at
the expense of the City and County of San Francrsco_ or to be paid out of moneys deposited in
Supervisor Wiener
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the treasury or out of trust moneys under the control or collected..by the City and County of

San Francisco.

4 (2) "Moving Services" shall mean moving or handling of goods being
relocated under a contract for commercial moving services to relocate City offices, facilities -
and institutions. | | | |

) Ll "Non- proﬂt“ shall mean a non-profit corporatlon duly organized, validly
exxstmg and in good standing under the laws of the jurisdiction of lts incorporation and (ifa

forelgn corporation) in good standing under the laws of the State of Cahforma which

| corporatlon has established and malntalns a valid non- proflt status under Sectlon 501 (c)(3) of

the United States Internal Revenue Code of 1986, as amended and all rules and regula’nons

: promulgated under such Section.

Supervisor Wiener . \
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te) (d) Preemption. Nothing in this Section shall be interpreted or applied so as to

create any powé_r or duty in conflict with,any federél or state law.

Supervisor Wiener » _
BOARD OF SUPERVISORS _ : , Page 29
- S 01/04/2012

nigovernmen@d@@erre\iross\ord prevailing wage specific services - ormte changes v2.doc




ek

O R BRI S oI 3 arddnw I3 o0 o ~N~o as o N

{# () Effective Date and Application. “This Section shall become effective 30 days
after it is ‘enapted. This.Secﬁon is intended to heVe prospective effect only, and shall nbt be
interp-reted to impair the obligaﬁons of ahy pre—e'xiSting agreement to which the City isa pady,
unless such pre-existing agreement haé been amended aftér the effective date of this Sectien.

" ¢} (f) Severability. If any part or provision of this Section, or the application theréof to

any Person or circumstance, is held invalid, the remainder of this Section, including the

application of such part or provisions to other Persons or circumstances, shall not be affected - f
thereby and shall continue in full force and effect. To this end, the provisions of this Sectior'i‘

are severable.

“Section 2. The San Francisco Administrative Code is hereby aménded by adding

Sectlon 21C.7, to read as follows.

: SEC 21C.7. STANDARD PROVISIONS GOVERNING THE PREVAILING RATE OF WAGES

| WORKER RETENTION, AND USE OF EMPLOYEES FOR WORK UNDER CITY CONTRACTS

FOR CERTAIN SERVI CES

" (a ) Prevailing Wage Requtrement Every Covered Contract zssued by the City.and County of

San Francisco must require that any Individual performing services thereunder be paid not less than

the Prevailing Rate of Wages.

(b) Definitions. F or purposes of this Section, Ithe ,following definitions shall apply to the terms -
used herein. ' - | ‘ |

(1 ) “City” shall mean the Ci'tv and Countv of San F rancisco

- (2) “Contracnng Ofﬁcer shall mean any oﬁicer or employee of the Cztv authorzzed to

enter into a Covered Contract on behalf of the Czty

- '(3) “Contractor”. shall mean any Person who submits a bid or propgsal and/or enters

into a Covered Contract.

Supervisor Wiener . . . ; S '
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(4) “Covered Contract” shall mean an agreement between the City and a Contractor

for the following services.

(i) “Motor Bus Services” as defined iri Section 21C.1, subject to the provision; :

i

of Section 21C.1:

(i) “Janitorial Services” as defined in Seciion 21 C.?;

( iii) “Publlc Off-Street Parkzng Lots, Gara,qes or Storage Facilities for

Automobzles as deﬁned in Section 21C. 3:

{iv) “Theaz‘rzcal Servzces as defined in Section 2] C4; 4

( V) “Solid Waste Generated By The City In Course of City Operations” as.

defined in Section 21C.5; and

(vi ) “Moving Services” as deﬁned in Sectzon 21C.6.

{ 5 ) “Individual” shall mean any person who performs work under a Covered Contract

(6) “Person” shall mean anv individital, proprietorship, partnersth, joint venture,

corporation, limited liability comparny, trust, association, or other entity that may employ or hire .

individuals or enter into contracts.

(7) “Prevailing Rate of Wages” shall mean that rate of compensation, including fringe

benefits or the matching equivalents thereof, being paid to a majority of workers engaged in the

Servicee for which a Covered Contract is entered into by the City and C ounifv of San Francisco, if a

- majority of such workers are paid at a single rate; if there is no single rate being paid to a majority,

then rhe prevailing rdz‘e shall be that single rate being paid to the greatest number of workers. -

(8 ) “Subcontract” shall mean any agreement under or subordznate to a prime Contracz‘

(9) “S ubcontractor" shall mean any Person who enters into a S ubconz‘ract with a

Contractor '

( c ) Prevazlzng Wage Rate Requzrements
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15

16
17

18
19
20

21 -

29
23
24
25

S

{ 1 ) Determmatzon of Prevailing Rate of Wages It Shall be the duty of the Board of

Supervzsors from time to time and at least once during each calendar vear, to fix and determine the

Prevazlzng Rate of Wages pazd in pnvate employment in the City for Indzvzduals engaged in services

under Covered Contracts mcludzng such rate of wages pazd for overtime and holzdav work, whzch sazd

Prevazlmg Rate of Wages shall be fixed and determined as follows:.

The Civil Service Commission shall furnzsh to the Board of Supervisors on or before the |

ﬁrst Mondav in November oLeach vear, data as to the Prevazlzng Rate of Wages for Indzvzduals

engaged in services under Covered Contracts zncludzng such rate of wa,qes paid for overtzme and

holzdav work, and the Board of Supervisors shall, upon receipt of such data, fix and determine the

" Prevailing Rate of overtime and holiday work, as paid for similar work in the City in private

employment. Such Prevailing Rate of Wages as so fixed and determined by the Board of S upervisors

shall remain in force and shall be deemed to be the Prevailing Rate of Wages paid in private‘_

employment for similar work, until the same is changed by the Board of Supervisors.

In'detennini'ng the Prevailing Rate of Wages, as provided for in this Section, the Board

of Supervisors shall not be limited to the consideration of data furnished_bv the Civil Service

Conflmission, but may consider such other evidence upon the subject as the Board. of Supervisors shall

deem proper and thereupon base its determination upon any or all of the data or evidence considered.

‘For purposes of this Section, the Civil Service Commission shall provide data on and the

Board shall certifv two comp‘onents fo'reach craft classification, and type of work, which together shall

be deemed the “Prevailing Rate of Wages” (1) the basic hourlv wage rate and ( 2) the hourlv rate of

each fringe beneﬁt which together eaual the hourlv prevazlzng rate of wages.. The szzl Service

Commtsszon shall Drovzde this data to the Board of Suvervzsors within 90 days of the eﬁ"ectzve date of

thzs Sectton

( 2) Contractm,c.7 Ofﬁcers Each bzd or proposal for a Contract shall include, on-a form

‘ provzded bv the Contractzng Oﬁ‘icer the (a) baszc hourlv rate of wages to be Dazd by the Contractor
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and Subcontractor, if any, for each craft, classification, or type of work to be performed by Employees )

under the Contract, and (b) for each required fringe benefit, the hourly cost of each fringe beneﬁt, or

cash equivalent, the Contractor and Subcontractor, if any, tntend to provide. In meeting the Prevazlzng

Rate of Wages no amount of fringe benefit credzt shall be used to reduce the oblzgaaon to pay the baszc

: hourly straight time or overtime wage rate The Contracting Officer shall reject any bid or proposal

that does not znclude payment of the Prevazlin,q Rate of Wages as deﬁned in thls Section Thzs

provision shall become operative aﬁ‘er the Board of Supervzsors adopts a “Prevailing Rate of Wages

under Subsection (c) (1) that includes a wage rate and the hourly rate of each fringe benefit.

(3 ) Contractual Provision Concerning Prevailing Wlize Rate Requirement. All

\

Contracts subj lect to this Section shall include a provision in whzch the Contractor agrees to comply

wzth and to require S ubcontractors to complv with, the prevazlzng wage rate requtrement zmposed by

this Section.

. (4) Enforcement of Prevailing Wage Rate Requirements. Where the Contracting

Officer or the Labor Standards Enforcement Officer determines that a Contractor ord S ubcontractor

may have violated the prevailing wage rate requzrements of this Section, the Contracttng Oﬁ‘icer or

. Labor Standards Enforcement Officer shall send written notice to the Contractor of the possible

violation (a “violation notice”). In addition to and without prejudice to any other remedy available,

the Contractinig Officer may terminate the Contract, in which case the Contractor shall not be entitled

to any additional payment thereon uriless within thirty (30) days of receipt of the violation notice the

Contractor has ezther (i) cured the violation or ( i ) establzshed by documentary evtdence including but

' not limited to pavroll records, the fruth and accuracy of which is attested to by aﬁ" davit proof of

complzance with the provisions of thzs Sectzon For purposes of this Section, where a Contractor or

S ubcontractor fails to pay at least the Prevazlzn,q Rate of Wages to Indzvzduals as required by this

Section, the Contractor shall have ‘cured the vzolatton once the Contractor or S ubcontractor

reimburses such Individuals by paving each individual the balance of what he or she should have :

Supervisor Wlener
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earned in accordance wzth the requzrements of this Sectzon plus an annualized rate of interest of ten -

percent (10%). In aa'a'ztzon to or lnstead of termznatzng the Contract if the Contracting Officer or the

Labor Standards Enforcement Oﬁicer finds that the Contractor has willfully violated the reauirements

of this Section, the Contracting Officer or the Labor Standards Enforcement Officer, shall assess a

penalty (a: "‘Willﬁil violation penalty”) of not more than ten (1 0% ) percent of th_e dollar amount of the

Contract, such sums to be deposited in the fund out of which the Contract is awarded or,_if none exists,

" the General Fund. The Contracting Officer or Labor Standards Enforcement Officer may impose such

'willﬁd violation oenalty regardless of whether the Contractor has cured. the violation

'(d) Transition Employment Req_uire_ments.( The City has an important proprietary interest in

maintaining the stability of the workforce engaged by a Contractor or Subcontractor under a Covered

Contract. ‘Turnover of experienced w0rkers resulting7 from a chan,qe in the Citv ’s Contractor

reopardzzes the qualztv, efficiency, and cost-eﬁ“ecnveness of service provided to the City under the

* Supervisor Wiener

successor Contract, All Covered Contracts shall impose the following oblzgatzons on the Contractor

and Subcontractor

(1 ) Wheére the Contractmg_ﬁicer has gzven notice. that a Covered Contract has-beeh

' temnated—ef—ended will be bid, or where a Contractor has given notice of such termznatzon upon

. giving or recezvzn,f,J such noace as the case may be, the Contractor ( ‘ending Contractor”) shall, within »

ten days thereafter, provide to the Con‘tractirnq Officer and the Purchaser suceesser

Centractor for each Em‘gloxee who worked atleast 15 hours per week for the ehding

Contractor, the narme, date of hire, number of hours and months worked in total for the

: mgloxer! wage rate! and employment occugatzon classzﬁcatzon—ef—eaeh—Em-pleyeeJﬁhe—we{ked

at—le&st—té—heu#s—pef—week- This provision shall also avvlv to the subcontractors of the ending

Contractor.
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- such-time: Where a Subcontractor has been terminated prior to the termination or ending of the

Contract, the Subcontractor shall for the purposes of this Section be deemed an ending Contractor.

All recuéSts for bids for Covered’Contrabts shall include the information listed

above-fdr Emplovees and shall notify grosgecti\re bidders abo'ut the Transition Employment
egwrements of this Section. |

(2) A successor Contractor shall retain, for a six-month transition employment perzod

Employees who have worked at least 15 hours per week and have been employed by the ending

Contractor or its Subcontractors, if any, for the preceding twelve months under the Covered Contract,

providing that. just cause does not exist to terminate such Emplovee. “The ehdirgg Contrac_tor}s

Emoloyees who worked at least 15 hours per week shall be employed in order of theirsenioritv with the |

' predecessor within job classification and shall be pdid the Prevailing Rate of Wages to which they were .

entitled when employed by the _ending Contractor. This requirement shall be'stated by the City in all

initial bid packages involving a Covered Contract.

(3) If at any time a successor Contractor determines that fewer Emplovees are required

to perform the new Contact than were reqguired by the ending Contractor | ond Subcontractors, if any),

the successor Contractor shall retain Emplovees by seniority within job classification.

(4) During such six-month period the successor C ontractor {or S ubcontractor,‘ where

i applzcable ) shall maintain a preferenttal hiring list of eligible covered Employees not retained by the

successor C ontractor {or S ubcontractor) from which the successor Contractor {or Subcontractor) shall

hzre addztzonal Employees.

(5) During the szx—month perzod the successor. Contractor (or S ubcontractor where

applicable) shall not discharge Without cause an Emplovee retained pursuant to this S ubsecnon. _

Supervisor Wiener
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- “Cause,” for this- purpose, shall include, but not be limited to, the Emplovyee's conduct while in the

emplov of the endzn;z Contractor or S ubcontractor that contrtbutea' to any deczszon to terminate the

Contract or Subcontract for fraud or poor performance excludzng penmsszble union-related actzvzty

(6) At the end of the szx—month pertod a successor Contractor (or Subcontractor, where |

applicable) shall perform a written performance evaluatton for each Employee reta_zned pursuant fo

this Subsection. If the Employee's performance during such six-month period is satisfactory, the

successor Contractor (or Subcontractor) shall offer the Employee continued employment under the

terms and c_onditions established by the siiccessor Contractor {or Sub-contractor) or as required by

law.

i

(7) All Covered Contracts subject to this Section shall include a provision in which the

Contractor agrees to require any Subcontractor to comply with the oblieation imposed by this
Subsection (d).

(8) Successor’s Prior Employees. Notwithstanding the provisions of this Subsection

(d ) a successor Contractor or Subcontractor ma‘y replace an Emplovyee otherwise entitled to be

' retazned wzth a person employed by the Contractor or Subcontractor contmuously for twelve months

przor to the commencement of the successor Contract.or Subcontract ina capaczty szmzlar to that

" proposed under the successor Contract or Subcontract. This provision shall applv only where the

existing Employee of the successor Contractor or Subcontractor would otherwise be laid off work as a

- result of the award of the successor Contract

(9) The retentzon requirements of this Subsectlon (d) shall not apply where there is no

successor Contractor or S ubcontractor. For example, where a Contract is for services over a single

day, week, or month for a discrete nonrepeattng event there is no SUccessor and the. retentton

reautrements described herezn are inapplicable.

(10) 'For.the purposes of this Subsection (d) on Transition Employment Requirements

only, the term “Emplovee” shall include any person who performs work under a Covered Contract but

Supervisor Wiener
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than ;‘he higher of:

shall not include an individual who serves in a managerial, supervisory, or confidential capactty,

including those individuals who would be defined as such under.the Fair Labor Srandards Act.

(11) Enforcement An Employee who has not been hzred or has been dzscharged in

violation of this Sectzon by a successor Contractor or its S ubcontractor may brzng' an action in the

S uperior Court of the State of Califorhia, as appropriate, againsjt the successor Contractor and, where |

applicable, its Subcontractor, and shall be awarded back pay, including the value of benefits for each

day during which the violation continues, which shall be calculated at a rate of eompensation not less

(i) The average regular rate of pay received by the Employee during the last

three vears of the Employee's employment in the same occupation classification; or

b( ii) The final regular rate received by the Emplovee.

If the Emplovyee is the prevailing party in any such legal action. the Court shall

award reas_onable attorney's fees and costs as part of the costs recoverable.

(12) This Section is not intended to create a private right of action against the City and

County of San Francisco. '

4

(13) If durmg the term of a Covered Contract a Contractor (or S ubconrractor enga,qed

bv Sazd Contractor) vzolates the worker transition requlrements of thls Subsectwn { d ) the Contractor

or Subcontractor shall be Sub7ect to the enforcement remedzes as set forth in Subsectzon (c)(4),

mcludmg termination of the Contract or Subcontract and penaltzes for wzllful vzolatlon

( e) Requzrement of Emplover-Emplovee Relattonsth

(1) The Czty has an zmportant proprzetary interest in mamtazmn,gt the Stabzlztv of the

workforce en,qa,qed bya Conz‘ractor for a Covered Contract by ensurmg that individuals workzi

_ pursuant to Cztv contracts have the protections aﬁ‘orded by state and mumczpal laws governing

emblovmeat. In order for the City, to maintain the integrity of its contracnng» process, the czty S

prevailing wage laws ensure contractors a level playing field on which to bid for contracts. When
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_contractors are allowed to classify workers as zndependent owner operators, contractors can appear to

pay the orevazlzngw age when in reality, after the owner operator s operating costs are taken into

account, the owner operator'recetves less 'than the prevailing wage for his or her labor. This outcome

contradicts one of the goals of the prevailing wage law, which is to provide for fair competition among

contractors, all of whom must pay workers, at a minimum, the same prevallinglate of wages and

benefits. The City’s proprietary interest is such that employment of Employees in an Employer-

Emplovee relationship shall be required for all work done under any Covered Contract.

(2) Every Covered Contract shall require the Contractor (and Subcontractors, ifany) to.

perform said Contract, with Individuals employed by said Contractor or Subcontractor in an

Emplofer—EmploVee relationship as defined by California law.

( 3 ) No Covered Contract shall be awarded bv the Citvto a Contractor and/or

: Subcontractor who proposes to perform the Contract with self ernploved Dersons or zndependent

contractors.

(4) If during the term of a Covered Contract a Contractor (or Subcontractor enza,qed

by sazd Contractor) engages any self-employed persons or independent contractors to pe;form the

Contract for a penod of three (3) days or more, the Contractor"or Subcontractor shall be subiect to the

enforcement remedies as set forth in Subsection (c)(4), including termination of the Contract or .-

‘Subcontract and penalties for willful violation

(35) Contractors shall be fully responsible for the compliance of S ubcontractors with this

provision. Contractors shall be jointly and severally liable for any penalfies assessed a,qatnst their. -

Subcontractors in the event that the Subcontractor»ts unable or unwilling to -pav a penalty.

(f) .Preemption. Nothing in this Section shall be interpreted or applied 5o as to create any -

power or dutv in conflict wzth any federal or state law.

(g ) No Cause of Actzon Agamst Cttv This Sectton is not intended to create a private rzght of

action agaznst the Czty
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(h) Prospective Application. This Section is intended to have prospective effect only, and shall

not be interpreted to impair the obquations of any pre-existing Contract entered into by the City. This

Section shall 'onlv apply to Confracts entered into on or after the effective date of this S ectibn.

(i) Severability. If any part or provision of this Section, or the application thereof to any

qurson or czrcumstance is held invalid: the remainder of this Section, mcludmg the application of such

. part or provisions z‘o otker Persons or circumstances, shall not be affected therebv and shall continue

in full force and effect. To thzs end. the provisions of this Section are Severable

’

Section 3. Tne San Francisco Poiioe Code is hereby amended by amending
Section 33000.1, to read as follows: - |
SEC. 33000 1. DEFINITIONS.

The followmg definitions shall apply throughout this Artlcle

(a) "Awardlng authonty" means any person that awards or otherw:se enters into

' contracts for securlty and janitorial or building maintenance serwces performed within the City

and County of San Francisco, except that the City and County of San F. ranczsco is not.an awardmg ‘

:authorlrv" under thzs Sectzon with respect to Czty contracts for janitorial services as deﬁned in

Administrative Code Section 21C.2, because the worker reten’uon ppevemng%ege requirements for

those C ity com‘mcts are govemed by Section 21C.2 and 21 C.7 of the Admzmstratwe Code

(b) "Contractor* means any person that enters lnto a service contract with the-

: awardlng authonty and who employs 25 OF More persons.

(c) “Employee" means any: person employed asa servnce employee of a contractor or
subcontractor who works at least 15 hours per week and whose primary place of employment

is in the City and County of San Francisco under a contract to provide secunty services,

janitorial services, or building mamtenance services for the awarding authority. "Employee”

does not include a person who is (1).a managerial, supervis'ory, or confidential employee,

Superwsor Wiener
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including those-‘employees who would be so defined under the Fair Labor Standards Act; or |

‘I (2) does not possess or has' not maintained a req,uired occupational license; or (3)is

employed less than 15 hours per week

(d) "Person” means any individual, propnetorship, partnership, joint venture,
corporation, iimited liability company, trust, assocration or other entity that may employ
individuals or enter into contracts

(e) "Public sector contractor“ means any person or persons, firm, partnership,
corporation or combination thereof who enters into a contract with officers or-empioyees
empowered by law to enter into contracts for the City and County of San Francisco for the
services governed by this Articie

" () "Service contract' means a contract let to a contractor by thé awarding authority for

the _furnishing of service (as opposed to the purchase of goods or.other_property) and that

involves an expenditureo_r receipt in excess of $25,000 per contract and a contract termof at -

| least' three months.

(9) “Subcontractor“ means any person not an employee who enters into a contract
with the contractor to assist the contractor in performing a service contract and that employs

employees for such person.”

o (h) "Successor service contract' means a service contract with the awarding authority

where the services to be performed have prewously been rendered to the awarding authonty
as part of the same program or at the same facility under another substantiaiiy similar service

contract that recently has been terminated or has ended.

- Section 4. Effective Date. This ordinance shall become effective 30 days from the

date of passage.
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Sectlon 5. This section is uncodlfled In enactlng this Ordinance, the Board intends to
amend only those words, phrases paragraphs subsections, sectlons artrcles ‘numbers, |

punctuatlon charts diagrams, or any other cons’ntuent part of the Name of Code here Code -

|| that are explicitly shown in this legislation as addltlons deletlons Board amendment

additions, and Board amendment deletions in accordance with the "Note" that appears under

| the official title of the legislation.

' APPROVED AS TO FORM:

| DENNIS J. HERRERA, City Attorney |

LINDA M. ROSS
Deputy Crty Attorney
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| LEGISLATIVE DIGEST

JAdministrative, Police Codes Prevalhng Rate of Wages Under City Contracts For Specn‘" ed

- Servrces]

" Ordinance amending the San Francisco Admmlstratlve Code by amending Sections
21C.2 though 21C.6 and adding Section 21C.7, to: 1) specify the City contracts for -
services that are subject to the City's prevailing rate of wage requirement ("Covered
Contracts™); 2) consolidate and create consistent standards for determining and
enforcing prevailing rate of wage requirements in all Covered Contracts, 3) provide an
employment transition period for workers under successor contracts to all Covered
Contracts, and 4) provide that all work on Covered Contracts be performed by
.employees and not independent contractors and amending the San Francisco Police
Code by amendmg Sectlon 3300C. 1 to make conformlng changes

Exnstlng Law

The Cltys Admmlstratlve Code requrres City contracts to require contractors to.pay the
"prevailing rate' of wages" in contracts with the  City for Motor Bus Services; Janitorial -
Services; Public Off-street Parking Lots, Garages or Storage Facilities for Automobiles:
Theatrical Workers; Hauling of Solid Waste Generated By The City In The Course Of City
Operatlons and Movmg Services. (Admln Code Sectlons 21C.1 through 21C.8.)

- Each type of contract has its own duphcatlve Admlnlstratlve Code sectlon For each type of
- contract, the governing Code section sets forth the prevailing wage requirement, defines the
contracts to which it applies, establishes a method for determining the prevailing rate of

- wages, and provides for penalties against contractors who do not pay the prevailing rate of
-~ wages. For some types of contracts, but not all, the Code lncludes worker retention’
requrrements for successor contracts.

Lt : A;mendmentsjto Current Law

- The proposed amendments would (1) in some cases broaden the types of City contracts
("Covered Contracts") under which prevailing wages would be required, (2) consolidate in a

. new section consistent standards for establishing and enforcing prevailing wages in Covered
Contracts, (3) provide an employment transition period of six months for workers under all
successor Covered Contracts, and (4) require that all work.on Covered Contracts be .
performed by employees and not by independent contractors.

Sec. 21C.1, Motor Bus Service Contracts Under the proposed amendments, the contracts
covered by this section would be unchanged but would be governed by the general standards
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set forth the in new Section 21C.7 for-prevailing wage eétablishment, enforcement,
employment transition period and employee requirements. o

Sec. 21C.2, Janitorial Services Contracts. Under the proposed amendments, the contracts
covered by this section would remain unchanged except that the amendments would
“eliminate the exceptions for non-profit and small business contractors. ‘Accordingly, these
contractors would be subject to the prevailing rate of wage requirements. But there is no
intent to broaden the contracts covered beyond contracts entered into by the City specifically

for janitorial services on property owned or leased by the City. For example, there is no intent

to include contracts entered into by the City with non-profits to provide shelter for the

. homeless even if the shelter provider is required to keep the premises clean by using janitors
- or others. Also, the proposed amendments would eliminate the exception for contractors with

conflicting collective bargaining agreements that specify a lower wage. '

" The proposed amendments would move the sections on establishment and enforcement of
the prevailing wage in City janitorial contracts to new Section 21C.7, where those sections
would be consistent for all Covered Contracts. The proposed amendments also would make
these janitorial contracts subject to Section 21C.7's requirements that successor contracts
retain workers for at least six months, and that all contractors and subcontractor use
employees, not independent contractors. = - '

‘Sec. 21C.3, Public Off-Street Parking Lots, Garages. Or Storage Facilities For Automobiles.
Under the proposed amendments, the contracts covered by this section-would remain
unchanged. But the proposed amendments would eliminate the exception for contractors with
conflicting collective bargaining agreements that specify a lower wage. :

The proposed amendments would move the sections on establishment and enforcement of
the prevailing wage for these contracts to new Section 21C.7, and change the penalty for
willful violation from $50/day per employee to not more than 10% of the dollar amount of the -
contract. The proposed amendments also would make these contracts subject to Section
21C.7's requirements that successor contracts retain workers for at least six months (as
opposed to 90 days under the current 21C.3), and that all contractors and subcontractors use.
employees not independent contractors. ' -

| Séc. 21C.4. Theatrical Workers. Under the proposed améndments, the contracts covered.by
this section would remain unchanged. But the proposed amendments would eliminate the
exception for contractors with conflicting collective bargaining agreements that specify a lower

wage.

The proposed amendments would move the sections on establishment and enforcement of
the prevailing wage to new Section 21C.7, where those sections would be consolidated for all
Covered Contracts. The proposed amendments also would make these contracts subject to .
‘Section 21C.7's requirements that successor contracts retain workers for at least six months,
and that all contractors and subcontractor use employees, not independent contractors. The
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requirements on worker retentlon however, may have limited applrcatlon because they do not
apply where there is no successor contract, for example where a contract is for a one time’
. theatrical or music productron :

Sec 21C.5. Workers Enqaqed In Haulrnq Of. Solrd Waste Generated By The City. Under the
proposed amendments the contracts covered by this section would remain unchanged But
- the proposed amendments would eliminate the exception for contractors with conflicting

- collective bargaining agreements that specify a-lower wage. In addition, the proposed
amendments include a statement of policy that any change to the Admrnlstratlve Code permit
process forresidential refuse collection should be accompanied by the requirement that any
refuse hauler under a franchise or other process must pay the prevallrng wage

The proposed amendments would move the sectlons on establlshment and enforcement of ,
_ the prevailing wage to new Section 21C.7..The proposed. amendments also would make these
contracts subject to Section 21C.7's requirements that successor contracts retain workers for
" at least six months (as opposed to 90 days under the current 21C.3), and that all contractors
and subcontractor use employees not mdependent contractors.

Sec. 21C. 6 Moving Serwces Under the proposed amendmerits, the contracts covered by

- this section would.remain unchanged. But the propesed amendments would eliminate the
exception for contractors with conﬂrctlng collectrve bargaining. agreements that specify a lower

wage. : _

- The proposed amendments would move the sections on establishment and enforcement of
~ the prevailing wage to new Séction 21C.7, and change the penalty for willful violation from

$50/day per employee to not more-than 10% of the dollar amount of the contract. The

proposed amendments also would make these contracts subject to"Section 21C.7's -

. requirements that successor contracts retain workers for at least six months and that all

contractors.and subcontractor use employees not independent contractors.

Sec. 21C.7. -Standard Provisions Governing The Prevailing Rate of Wages, Worker
Retention, And Use Of Emiployees Not Independent Contractors. The proposed amendments
‘would consolidate in this new section the standards applicable to all Covered Contracts for: °
determlnlng and enforcing prevailing wages, worker retention during a transition period under
a successor contractor and the use of employees and not |ndependent contractors to do the
work ' - : '

- "lndlvrdual ! Underthe proposed amendments all Covered Contracts would require that the -
contractor pay the prevailing wage to all individuals who perform-work under the Covered
Contract. Therefore, a contractor or subcontractor could not claim that they are not required
to pay the-prevailing rate of wages to lndrvrduals working on the contract because they are
 owner- operators ~
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"Prevailing Rate of Wages." The proposed amendments require that the Civil Service '
Commission provide data for, and the Board of Supervisors set, a prevailing rate of wages
that includes both an hourly wage rate and an hourly rate attributable to each fringe benefit. '
The Civil Service Commission has 90 days from the effective date of the ordinance to provide
this information to the Board of Supervisors. Once the Board adopts the prevailing rate of
wages that includes the two components, contracting officers must require prospective
contractors to specify the hourly wage rates, including hourly cost of fringe benefits, that the .
contractor will be paying for work on the contract. '

Enforcement. The proposed amendments provide that either the Contracting Officer or the .
Labor Standards Officer may enforce the prevailing rate of wages. The proposed '
amendments also specify a penalty of up to 10% of the amount of the contract for a willful
violation, whereas for some types of contracts the existing penalty is $50 per day.

Transition Employment Reguirements. The proposed amendments contain transition
employment requirements for all successor Covered Contracts. Under the proposed
amendments, the transition employment requirements apply to all employees, with the
exception of managerial, supervisorial and confidential employees. ' :

Currently only City jénitorial, parking lot/garage, and solid waste hauling contracts have
worker transition requirements for successor contractors. The proposed amendments would
require successor contractors on all Covered Contracts to continue the employment of

~ workers who worked for the ending contractor for at least 15 hours per week for the prior 12
“months. The proposed amendments require that the successor contractors continue to .

employ these workers for six months (up from the 90 days specified in the janitorial, parking

lot/garage, and solid wage hauling contracts) provided there is not just cause to terminate the .

worker's employment.

The proposed amendments would continue the requirement that at the end of six months, the

successor contractor perform a written performance evaluation of the employee and offer

continued employment if the employee's performance has been satisfactory. The proposed

amendments would continue the exception that permits the successor contractor to use its

~ existing employees if they would otherwise be laid off as a result of the award of the
successor contract. ' : ' '

"To be certain that all prospective contractors are aware of the worker retention reguirements,
and the wage rates of the workers to be covered, when a contract is put out to bid, the

"ehding Contractor™ must Qrovide' information on the ending Contractor's employees fo the
Contracting Officer and Purchaser. who must include the information with the request for bids.

The probosed amendments continue the provision that permits employees to enforce the
- worker retention provisions by bringing an action in the Superior Court. The proposed.
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amendments add a provision that permits the Contractrng Officer or Labor Standards Officer
to enforce the worker retention prowsmns rncludrng the levylng of monetary penalties.

Requrrement of Employer-Employee Relatlonshlp The proposed amendments would require .
that all work on a Covered Contract be done by employees and not by independent
contractors. Accordingly, the proposed amendments would require all contractors and
subcontractors to use employees to do the work under the contract.

Under the proposed amendments, if a contractor uses an independent contractor for 3 or.
more days, the City may terminate the contract and/or impose penalties for a willful violation.

Police Code Sec. 3300C. The Police Code currently requrres the payment of prevailing

~ wages for all contracts within the City for "security and janitorial and building maintenance"
services. The proposed amendments would clarify that the prevailing wage requrrements for.
City janitorial service contracts are set in the Administrative Code.

Backq round Informatlon

"'The Admrnrstratrve Code currently contains separate sections that require the prevarllng rate
. of wages to be paid for certain City contracts for services. These sections are repetitive and

. in'some cases inconsistent.

The proposed amendments create a consistent set of standards for establishing and enforcrng
the prevailing wage requirements on Covered Contracts. The proposed amendments also
extend the worker transition requirement to all Covered Contracts. And the proposed

- amendments make it clear that all individuals who work on a Covered Contract are to be paid .
the prevailing rate of wages, and that contractors and subcontractors are to use employees

- and not lndependent contractors to do work under Covered Contracts.

- The City is acting in its proprietary capacity and interest in imposing these requrrements It is
in the City's interest to establish a level playing field among prospective city contractors, and
to have services provided by adequately compensated and experienced personnel who are in.
an employer—employee relatlonshlp wrth the contractor or subcontractor. -
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‘ltem 11 , - Department: . . - .
File 11-1190 | Office of Labor-Standards and Enforcement (OLSE)

EXECUTIVE SUMMARY

Legislative Objective

¢ The.proposed ordinance would amend the San Francisco Administrative' Code to standardize prevailing
" wage requirements for all City contracts covered by prevailing wages,c onsolidate. specific provisions into
a new Administrative Code Section 21C.7, and amend San Francisco Police Code Section 3300C.1 to
- make corresponding changes. The proposed ordinance would not revise existing Administrative Code

© provisions for public works and construction contracts’ prevailing wage requirements. '

‘Key Points
s . Curently, the City’s Administrative Code requires specified City contractors to pay a prevailing wage
rate to their employees. This includes City contracts for (a) public works and construction, (b) motor bus
service, (¢) janitorial.and window cleaning services, (d) public .off-street parking lots, garages, and
- vehicle storage facilities, (e) theatrical workers, (e) solid waste hauling services, and (f) moving services.
Each of thése types of contracts has separate Administrative Code sections with different definitions,”
provisions, and exclusions. ' ' L

e The préposed ordinance would revise the Administrative Code as follows:

a.. Currently, City contractors for janitorial and window cleaning services, public off-street parking lots,
' garages, and vehicle storage facilities, theatrical workers, solid waste hauling servicés, and moving
~.services that are covered by collective bargaining agreements may pay their employees less than

prevailing wages if the collective bargaining agreement provides’ for lower wages. Under the proposed
ordinance, all City contracts covered by the prevailing wage ordinance would be required to pay
prevailing wages, even if the City contracts are covered by collective bargaining agreements that provide
for lower wages. _ : o ' o
b. Currently, City contracts for public- off-street parking lots, garages, and vehicle storage facilities, and |
" solid waste hauling services require new City contractors for these services to offer employment to the
employees of the previous contractors for up to 90 days, or three months. Under the proposed ordinance,
all new City contractors covered by the prevailing wage, except for public works and construction
contracts, would be required to offér employment to. the employees of the previous contractors for up to
- six months,instea d of up to three months. - . L I ' s
c. Currently, City contracts for janitorial and window cleaning services and moving services do not require
non-profit contractors to pay prevailing wages. In addition, currently contracts for janitorial and window
‘cleaning services do not require small businesses, defined as businesses with less than ten employees, to
pay their employees prevailing wages. Under the proposed ordinance, small businesses and non-profit
Jorganizations that have City contracts for janitorial and window cleaning services would be required to -
. pay prevailing wages. Non-profit organizations that have City contracts for ‘moving services would
continue to not have to meet the prevailing wage requirement. _ ' S
d. Currently, City contracts have different penalties for violating prevailing wage requirements. Under the
proposed ordinance, all City contractors required to pay prevailing wages would be subject to the same
penalties for willful violations of prevailing wage requirements. Such penalties would be up to ten percent
of the contracted dollar amount. o ; B
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‘e. The Administrative Code does not require City. contractors covered by prevailing wage requirements to
hire employees in an employer-employee relationship, as defined by California law. Currently,
independent contractors may be retained by the City contractor to perform work under the City contracts.

- Under the proposed ordinance, all City contractors covered by prevailing wages would be required to hire
permanent employees, rather than retain independent contractors to perform work on such City contracts.

Currently, Administrative. Code 21C.5 establishes the permit process for solid waste hauling services.,
Under the proposed ordinance, Administrative Code Section 21C.5 would be amended to contain a policy
statement that any future changes to the Administrative Code permit process for residential solid waste
hauling services, including creating a franchise process, would require Solid waste hauling companies to
pay prevailing wages. , ' : - - '

Fiscal lmpact: -' ,

The proposed ordinance could result in estimated incteased annual costs to the City of approximately
$1,114,672 if contractors passed through the costs of the new prevailing wage requirements to the City.
This includes requiring (a) $630,072 for solid waste haulers that hire independent contractors rather than
employees to pay prevailing wage; and (b) $484,599-for non-profit organizations that provide janitorial
services to pay prevailing wage. : ,

However, these estimated increased annual costs are conservative because they only compare direct wage
increases. They do not include other salary or benefit costs that are based on a percentage of wage costs,
such as payroll taxes or workers’ compensation insurance, or indirect costs that will result from paying
the higher prevailing wage. - o ’ T -

Under the proposed ordinance, new City contractors covered by the prevailing wage would be required to

offer employees of the previous. contractor six months of employment in order of their seniority. The City -
would incur increased costs if the new contractor hires the previous contractor’s-more senior employees
with' higher wage rates in lieu of less senior employees with lower wage rates. The potential increased
costs to the City cannot be quantified because the number of potential contracts and affected employees is
not known. : - : ' '

_ Policy Consideration _ . v
~ According to the legislative digest, provided by the City Attorney’s Office, the proposed legislation does

not intend to broaden the contracts covered by the prevailing wage beyond contracts entered into by the
- City specifically for janitorial services on property owned or leased by the City. For example, there is no
intent to include’ contracts entered into by the City with non-profits to provide shelter for the homeless
even if the shelter provider is required to keep the premises clean by using janitors or others. However,
under the proposed ordinance, Department of Public Health and Human Services Agency non-profit

contractors that provide janitorial services as part of a training program or to Human Services Agency
programs would be required to pay prevailing wages. '

. Recommendation

Approval of the proposed ordinance is a policy decision for the Board of Supervisors.
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MANDATE STATEMENT / BACKGROUND

Mandate Statement

In accordance with Section 2.105 of the City’s Charter, any amendments to the Administrative
Code must be approved by ordinance of the Board of Supervisors. .

Background

" Currently, Administrative Code Section 21C requires City contracts for certain services to pay-
prevailing wages to their employees. These contracts include services for: '

1. Motor bus services (Admin’istratiize Code Section 21C.1);
2. Janitorial and window cleaning services (Administrative Code Section 21C.2);

3. Public off-street parking lots, garages, and Vé_hicle storage facilities (Administrative
Code Section 21C.3); . : : ' :

4. Theatrical workers (Administrative Code Section 21C.4); .
~ Solid waste hauling services (Administrative Code Section 21C.5); and
6. Moving services (Administrative Code Section 21C.6).

¥ DETAILS OF PROPOSED LEGISLATION , '

The proposed ordinance would amend the Administrative Code by modifying Administrative '
Code Sections 21C.2 through 21C.6, and adding a new 21C.7.' The proposed ordinance would ’
‘not amend Administrative Code Section 6.22(E) covering public works and construction
contracts. - o ' : :

Under the current Administrative Code Section 21C, requirements for setting prevailing wage
rates, reporting and compliance, enforcement and. penalties, and other related matters are
contained in the separate subsections for each of the contract services. The proposed ordinance
would standardize definitions and prevailing wage requirements, and consolidate these
provisions into a new Administrative Code Section 21C.7. San Francisco Police Code Section
3300C.1 would also be amended to reflect the proposed new- Administrative Code Section 21C.7,
setting the prevailing wage requirements for janitors who are covered under the Police Code.

Collective Bargaining Agreements

- Currently, Administrative Code Sections 21C:2 through 21C.6 allow City contracts for jé.nitorial _
and window cleaning services, public off-street parking lots, garages, and vehicle storage .
facilities; theatrical workers, solid waste hauling services, and moving services, to pay their

! Administrative Code Section 21C.1 allows the Purchaser to require motor bus service contractors to pay prevailing
wages if directed to do so by the Mayor or City commissions in charge of the department receiving the services. If
the Purchaser requires payment of prevailing wages by motor bus contractors, then-the contractors must be notified-
of the requirements of Administrative Code Section 21C when bidding on the contract services.
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employees less than the prevailing wage if the City contracts aré covered by collective
bargalnmg agreements with wage rates lower than preva111ng wage rates. -

Under the proposed ordmance the new section of the Adm1n1strat1ve Code, Section 21C.7, .
would require all businesses having City contracts covered by prevailing wage requirements to
pay prevailing wages to their employees, regardless of whether or not the City contract is
covered by a collective bargammg agreement that provides for lower wages.

Transmonal Employment : ' ' .

Currently, Administrative Code Sections 21C.3 and 21C.5 requlre new City contractors for
public off-street parking lots, garages, and vehicle storage facilities, and solid waste- hauling
services to offer employment to the employees of the prev1ous C1ty contractor for up to 90 days

or approx1mately three months '

" Under the proposed ordmance ‘the new Admmlstratlve Code Section 21C 7 would require all
businesses having new City contracts covered by. prevalhng ‘wage requirements, except for -
public works and construction contracts, to offer employment to the employees of the previous
City contracts for up to six months, instead of up to three months.

Non Profit Exclusion and Small Business"'Exclnsion

Currently, Administrative Code Sectlons 21C.2 and 21C.6 allow City contracts for janitorial and

window cleaning services and moving services to be excluded from the prevailing wage rates if -
services are performed by a non-profit organization. In addition, Administrative Code 21C.2 also
currently allows City contracts for janitorial and window cleaning services to be excluded from

the prevailing wage rates if performed by a small busmess deﬁned as having less than ten

employees. - :

Under the proposed ordmance the new Adm1n1strat1ve Code Section 21C.7 would require
businesses having City contracts covered by prevailing wage requirements to pay prevailing
wages, including contracts with non-profit organizations and -small businesses. However, City
contracts with non-profit organizations for moving services would contmue to be excluded from
these prevailing wage requirements.

Penalties

Currently, penalt1es nnposed on businesses having City contracts for ‘willful violation of not
- paying prevailing wages to their employees, are either $50 per employee per day for public off- -
street parking lots, garages, and vehicle storage facilities, and moving services; or up to ten
percent of the contracted amount in dollars for janitorial and window cleaning services, theatrical
workers, and solid waste hauling services. Administrative Code Section 21C.1 for, motor bus
services currently does not include specified penalties for such willful Vlolatron

‘Under the proposed ordinance the new Administrative Code Section 21C. 7 would subject all
‘businesses having City contracts covered by prevailing wage requirements, to the same penalties
as a result of willful violations of not paying employees the prevarlmg wage rates. Such penalties
would be up to ten percent of the contracted dollar amount :
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~ Independent Contractors

Currently, there are no provisions in the Administrative Code that require work performed under
City contracts, covered by prevailing wages, to be performed by employees of the business that
‘was awarded the City contract. Therefore, such work can be performed by independent
contractors retained by the business which has a City contract. 7

Under the proposed ordinance, the new Administrative Code Section 21C.7 would require
businesses having City contracts covered by prevailing wages to hire employees to perform the

- work under the contract in an employer-employee relationship, as defined by California law,
rather than permit the City contractors to retain independent contractors to perform such work
under the City contract. Under the proposed ordinance, if the City contractor uses an independent-
contractor for three or more days, the City may terminate the contract and/or impose penalties of .
up to ten percent of the contracted dollar amount for willful violation. :

Currently, Administrative Code 21C.5 establishes' the permit process for solid waste hauling
services. Under the proposed ordinance, Administrative Code Section 21C.5 would be amended

" to contain a policy statement that any future changes to the Administrative Code permit process
for residential solid waste hauling services, including creating a franchise process, would require
solid waste hauling companies to pay prevailing wages.

FISCAL IMPACTS

The‘proposed‘ ordinance could result in estimated increased annual costs to the City of
approximately $1,114,672 if contractors passed through the costs of the new prevailing wage
requirements to the City as follows: - '

e $484,599 for non-profit contracts providing janitorial services to the Department of
Public Health, Human Services Agency, and Division of Real Estate. Currently,
non-profit contractors for these services may pay the non-profit minimum wage rate.
‘The proposed ordinance requires non-profit contractors for janitorial services to pay
the prevailing wage. ' ' : ‘

. $630,072 for solid waste hauling contractors that hire independent eontractors rather .
than employees to provide services. The proposed ordinance requires contractors to
pay prevailing wages to all individuals providing City contract services. Therefore, a
contractor or - subcontractor could not claim that they are not required to pay the
prevailing rate of wages to individuals working on the contract because they are owner-
operators.2

However, these estimated increased annual costs are conservative because they only compare
direct wage increases. They do not include other salary or benefit costs that are based on a

% The Budget and Legislative Analyst estimated fhe increased costs for solid waste hauling contractors based on the
- per unit cost of hauling solid waste by S and S Trucking, which retains independent contractors, compared to
Recology’s wage rates, which hires employees to provide services.. L ' » ’
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percentage of Wage costs, such as payroll taxes or workers’ compensation insurance, or indirect
costs that may result from paying the higher prevailing wages. :

. Transitional Employment

Under the proposed ordinance, new Clty contractors covered by the prevailing wage would be
required to offer employees of the previous contractor six months of employment in order of
their seniority. The Clty would incur increased costs if the new contractor hires the previous

_ contractor’s more senior employees with higher wage rates in lieu of less senior employees with
lower wage rates. The. potential increased costs to the City cannot be quantified because the
number of potential contracts and the number of affected employees is not known.

POLICY ISSUE

The proposed ordinance would apply to non-profit contractors that provide
janltorlal services but not to non-profit contractors that provide shelter and other
services »

According to the legislative digest, provided by the City Attorney’s Office, the proposed legislation
does not intend to broaden the contracts covered by the prevailing wage beyond contracts entered
“into by the City specifically for janitorial services on property owned or.leased by the City. For
example, there is no intent to include contracts entered into by the City with non-proﬁts to provide
shelter for the homeless even if the shelter prov1der is required to keep the premises clean by using .
_]amtors or others. :

However, under the proposed ordinance, Department of Public Health and Human Services Agency
non-profit contractors that provide janitorial services as part of a tralmng program or to Human
Services Agency programs would be required to pay preva111ng wages.

RECOMMENDATIONS

. |
.
.
.

Approval of the proposed ordinance is a policy decision fo; the Board of Supervisors.
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