City and Comnty of San Francisco
Ofitce of Contract Adminisfration
' * Purchasing Division
Ciiy Hall, Room 430
1 Dr, Cariton B, Goodlett Place
San ¥ranciseo, California 94102-4685

Agxeoment Befween ,

The Ciy and County of San Francisco
. and :

Sequoia VYoting Systems, Ine.

~ 'This sgreement {the “Agrecmont”) is entered into this 113k day of December 2007, in the City
and County of San Franoisco, State ‘of California, by and between: Sequoia Vefing Systems, Ine., 7677
Oakport Street, Ste 800, Oakland, California 94621, hereinaftey referted to as “Contractor,” and the City
and County of San Francisco, a municipal corporation, hereinafier referred to as “City,” acting by and
through its Director of the Office of Contract Administration, hereinafier referred to as “Purchasing.”

Rec-:it;ls
WHERBAS, a Request for Proposal ("RFP") was issned on March 31, 2003, and City selected Contractor

* as the highest qualified scorer pursuant fo the RFP. The RFP Is hersby incorporated herein by reference,
subjent io fhe terms of this Agreoment; ' R

WHEREAS, the Department of Rlections (the "Department”) wishes Contractor to provide 10 City'the
Systomn desoribed in this Agreement; and, . : _

WHEREAS, Contractor represents and warrants that it will provide the services required in accordance
yvith this Agresment; and, :

WHEREAS, approval for said Agreement was obfained fom Civil Service Cominission by Resolution
No, 4063-05/06, dated December 19, 2005; ?

Nosw, THERBFORY, the pfirties apree as follows:
1 A Pefinitions

Where any word or phrase defined below, or a pronoun used in place thereof, is used in an} part
of this Agreement, it shalf have the meanitig heroin set forth. . ' ’

Acwptancé . “Wiitten notice from the Department {o Contractor, stating the System Sofiwars,

Hardware, and/or System bave satisfactorily comploted the Acceptance Tests or
faiture of the City to timely deliver a Defect Notica pursuant to Section 6 of this

Agreement.

Acceptance Tests The procedures and petformance standards which each unit of Hardware aund its
assaciated System Sofiwars are required fo perform as set forth in Seotion 6
below and Appendix A (Acceptance Tost Plan and Accoptance Criteria) dnd
Appendiz B (hmplementation Plan), :
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Agreement

Axnthorization

Critical Milestone-

Defeot Notice

Deliverables

Documentation

Brror, Defect
or *
Malfunction

_ This document and all of the accompanying appendices, sehediles and oxhibits,

together with any future written aind exected amendments.

FEither a Term Purchaso Agreemen't, Contract Crder, or Purchase Order of the

City, properly execited by the Department and Purchasing, and ceitified by the
Confroller for the spesific funding of this Agreement or any modification theveof:

Those milestones denominated as Cxitical Milwt'ones,in Apperidiz B-1

The written nofice from City to Conractor notifyitg Contractor that the
Hardware ot System Software has not passed the Acceptance Test.

Those ifems of Hardware and System Software desoribed and fterized in

- Appendix C (Deliverables) which items Conteactor cormmiis to provide to City
.ot the dates specified in Appendix B (Implementation Plan).

Those ateriats to be provided by Contractor under the terms of Ai)pendi;( G
(Support and Maintenance Services), together with the following materials:

AVC Bdge Pollworker Booklets

AVC Bdge Maintonancs Mattual
AVC Edge Operations Mahual
AVC Edge Accepiance Testing Guide

. AVC Edge Pre-LAT Guide

AVC Edge Trainer Guides
Note: AVC Edge here includes Voter Verification Printer .

Optech Insight Pollworker Guide

Optech Insight Maintenance Manual
Optech Insight Operations Manval |
Optech nsight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

Optech Insight Trainer Guides |

400-C Qptical Scan Maintenance Manual

_ 400-C Optical Scan Opérations Manuat

400-C Optical Scan Atceptance Testing Guide
400-C Optionl Soan Pre-LAT Guide ~

_400-C Optical Scan Trainer Guides

Card Activator/HAAT Meintenance Manual
Card Activator/HAAT Operations Masual

Jailure of the System Software or Hardware to operate in accordance with the

Documentation furnished by Coniractor for the System Software or Hardwate, or

g failore of the Systom Software or Hardware fo comply, with respect fo the
RCV Design Spevifications elements of the System, with RCV Design
Specifications, excluding in both eases fajlutes to aomply whdch do not
materially irapair operation of the Systém. | -
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Hurdware

Tmplementation
Plan

O;;en Source Code

Perfonmance
_ 8pecifications

RCV Design
Specifications

Subsequent
Release

Sopport and
Maintenance
 Serviees |

" Sysiem Software
Sourée Code

System

ﬁpgrade

:Work

Each and all of the equipment and any other items dosignated as "Hardware' in
Appendix C (Delivorables). :

The sehc'd.ule for Conttactor’s'oomplction of &)} phuses of Work, and the Criticat
Milestones assooiated with such completion, as specified in Appendix B
{Implementation Flan) LT : :

+

Software which fs provided to the public i both souree sods and binaty
, (executable) form under a Jicense that permits ohe or mote of the following:
viewing, using , modifying, distributing, or displaying the sofiware.

The written dwuriptic;n of the City’s requireinents piepared by the Crty and

. attached hereto as Appendix D (Pesformance Speoifications). Such desoription

shall form the basis for the RCV Design Speoifications as defined heroln,

The writen RCV Design Spcciﬁsaﬁohs. fobe prei)ared by Contractor o
implement the Performance Specifications with xespeot to the Ranked Choice
Voting ¢lements of the Hardware and Software System,

A new release of the Systera Software for nse in a partioular operating
environment, which supersedes the exdsting System Software,

The System Software and Hardware suport and maintonance services.

which Contractor is obligated to provide pursuant fo this Agreement,

One or toto items of the System Software identificd in Appendix C
(Deliverables) and any Upgrades to the System Softwara to the extent installed
and used i fhe System, in object code form, and any refated Docwmentation,

The text of thio System Software that is written in language that may be read and
wnderstood by Tumans aid is compilable by software to be understood andused

by a compuler.
The4ntegrated system consisting of all Systém Software and Hardware to be

. provided by Confractor under Appendix C (Deliverables) to this Agreement, the

combination of which shall satisfy, with respeel fo the ranked cheice voting
elements of the System, the RCY Design Specifications.

A change to the System Software (excluding a Subsequent Release) o Firmware
which is (i) for the purpose of enhancing the performance of, or comscling
Brrors, Defects or Malfunotions in, the System Sofiware or Firmwate, ov @
generally provided by Contrastor to Contractor's softwets mainiensnce
customers. ' ’

The providing by Contrastor of the System.aud services TGQI;ifﬁd'iD be'provided
by Contractor wider this Agreement. )

Whenever the words “as dirccted”, “asvequired”, “as permitted”, ot words of ke ¢ffect are wsed, 1t shall

be understood as the direction, requirement, or perission of the Department. The word "include® shall be
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Agreement

Anthorization

Critical Milestone

Defect Notice

Deliverables

Documentation

Earor, Deofeot
or '
Malfunction

_ This document and all of the accompanging appendices, schedules and exhibits,

topether with any future written and executed amendments.

Either a Term Porchase Agreement, Contract Ordet, ot Purchase Order of the
City, properly executed by the Department and Purchasing, and vertified by the
Controller for the speoific fonding of this Agreement or any modification thereof
"Those miilestones denominated as Critical Miilestorjes in Appendix B-1

'The written nofice from City to Contractor notifyitig Contractor that the
Havdware ox System Software has not passed the Acceptance Test.

Those ifewns of Hardware and System Software desoribed and iternized in

+ Appendix C (Deliverables) which items Conteactor commits fo provide 1o City
.on fhe dates speoified in Appendix B (fmplementation Plan).

Those materials to be provided by Contractor undar the terxs of Aiapendi;: G
(Support and Maintenanoe Services), together with the following materiats:

AVC Bdge Polhworker Booklets

AVC Rdge Mainionance Manual
AVC Edge Operations Matual
AVC Edge Acceptance Testing Guide

« AVC Bdge PreLAT Guide

AVC Edge Trainer Guides
Note; AVC Bdge here includes Voter Verification Printer .

Optech Insight Pollworker Guide

Optech Insight Maintenance Manual -
Opteoh Insight Operations Manual |
Optech Insight Acceptance Testing Guide
Optech Insight Pre-LAT Guide

Optech Insi ght Trainer Guides

400-C Optical Sean Maintenance Manual
400-C Optical Sean Opérations Manual

" 400-C Optical Scan Atceptauce Testing Guide

A00-C Opticat Svan Pre-LAT Guide

“400-C Optical Scan Trainer Guides

Card Activator/HAAT Maintenance Manual
Card Activato/HAAT Operations Manual

¥ailure of the System Software or Hardware to operate in accordance with the
Dooumentation furnished by Confrastor for the System Software or Hardwae, or
a failure of the Syster Software or Hardware to comply, with xespect to the
RCV Design Spevifications slements of the System, with RCY Design
Specifications, excluding in both eases failares to comply which do not
materially impair operation of the Systém. |
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Huxdware

Tmplementation
Plan

Ox;en Source Codo

Performance
_ Specifications

RCV Design
Spesifications

Subsequent
Release

Support and
Mainfenance
_ Services |

" System Software
Sowrée Code

System

ﬁpgrada

:Work

Rach and all of the equipment and any other items designated as "Hardware" in
Appendix C (Deliverables), :

The schedule for Contractor’s completion of all phases of Work, and the Critieal

Milestones associated with such completion, as speoified in Appendix B

(fmplementation Plan) ’ : ) :
Softwate which Is provided to the public in both source code and binary

, (executable) form under a Hoense that permits one or more of the following:
viewing, using , modifying, distdbuting, or displaying the softwaro.

The writlen dcsaripti(;n of the City’s requireinents prepared by the City and

" attached hereto as Appendix D (Performance Specifications). Such description

shall form the basis for the RCV Design Specifioations as defined herein,

The writien RCV Design Speciﬁeaﬁo}ns. to bo prabared by Contractor to
implement the Pérformance Specifications with respect to the Ranked Choice
Voting elements of the Hardware and Software System.

A new release of the System Software for use in a partividar operating
caviropment, which suporsedes the exsting System Seftware,

'The System Software and Hardware support and maintenancs services,

which Contractor is aobligated to provide pursuant o this Agreoment,

One or mote items of the System Software identified in Appendix C
(Deliverables) and any Upgrades to the System Software to the extent installed
and used in the System, in objest code form, and any related Dogumentation,

The text of the Sys’cein Softiware that {s written in language that may be read and
undorstood by humans aid is compilable by softwate to be understeod and used
by a computer. '

‘The integrated system consisting of all System Software and Hardware to be
provided by Conirastor nnder Appendix C (Deliverables) to thig Agreoment, the
combination of which shail satisfy, with respeot to the ranked cheice voting
elements of the Systerm, the RCV Design Spesifications,

A change to the System Software (excluding a Subsequent Release) or Finmware
which is () for the purpose of enhaneing the performance of, or correcting
Brrors, Defects or Malfunctions in, the System Sofiware or Firmware, ot (if)
gencrdlly provided by Contractor to Gontractor's software maintenance
oustoImers. ' ‘

The providing by Contractor of the System and services rcqﬁized to be provided
by Contractor under this Agreement. ) -

- Whenever the words “as directed”, “as required”, ‘s pemﬁ_tt ", or words of like effect are used, it shall

beunderstood as the direotion, 1equirement, or permission of the Departraent, The word "inchide" shall be *
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understond to mean "including, without limifation,” or "including, bui not limited to," and the like, wiless
otherwise stated, '

B, Appendices -
The following Appendices are atfached to and rads a part of lﬁu’a Apreement:

Appendix Az Acceptance Test Plan and Acceptance Criferia
AppendixB:  Jmplementation Plan

Appendix B-1  Critieal Milestones

Appendix C; Deliverables .

‘Appendix I Performance Specifications

AppendixB:  Software License

Appondix B;  Payment Schedule :

Appendix G:  Support and Maintenancé Services

Appendix B Forra of Bond .

- 2. Cerfitication of Funds; Buidget and Fiscal Provisions; Termination in the Event of Non~
) Appropriation - - - -

. _ This Agreemient is subjest to the budget and fiscal provisions of the City’s Charfer. Charges will

acerie only after pior written atthorization certified by the Controller, and the amount of City’s
obligation herenndor shall not at any fime excecd the amount certified for the puspose and period siated in
such ndvance aufhorization,

This Agreexnent will terminate without penalty, Jiability or expense of any kind to City at the end
of any fiscal year if funds aie not appropriated for the next snceceding fiscal year, If funds are
appropriated for a portion of the fiscal year, this Agreoment-will terminate, without penalty, liability or
expense of any kitd at the end of the term for which funds are appropriated,

City has no obligation to make appropriations for this Agreerent in tien of appropriations for
siew or othet agreerents, City budget decisions are subject to the diseretion of the Mayor and the Board
of Qupervisors. Condractor’s assumption of risk of possible non-appropriation is part of the congideration
of this Agrecment, ' ’

If at any Hme in the future Clity becomes aware that adequate funds have 1ot or will not be
appropriated to pay the next payment owing to Contractor under Appendix ¥ (Payment Sohedule), City
wilt proraptly notify Contractor in wrifing at least fifteen (15) days before the date on which such

payment is due Contractor. In the bvent of receipt of such notice fotm the City, Contractor may suspend

performance in acoordancs with Section 8 (1) below.

THI SECTION CONTROLS AGATNST ANY AND ALL OTHER PROVISIONS OF THIS
AGREEMBNT. '

H

3 Term of the Agreement

The term of this Agreement shall be four (4) years, from December 11, 2007 to December 11,
2011, The City, in its sole disorotion, shall have the option to extend the term twice, each time for g
~ period of one (1) year by wiitten notice to Confractor, nivety (90) days prior to the expiration of the
-gurrent ferm, of its infention te extend the contraot fean For the period of one (1) year.

City/County San Franelsco Purchase Agreement 124507 4




4. Lfféctive Date of the Agrecment

This Agreement shall become effootivo when the Controller has certified fo the availability of
funds and Contractor hss been notified in writing of such certification. .

41, Services

Contrnctor ghalf deliver and install the System. The System as delivered and installed by -
Clontvactor shall perforst all functions and sexvices deseribed in Appendix D (Performance )
Speoifications), and Coniraotor shall perform the services described in Appendix G (Support and
Maintenance Services), on the texms and prices siated in Appendix C. The System shall be able to
collect, record, oount, tabulate and report votes cast Iti accordance with applicable local, state and federal
law, and decisions of & oowurt of competent jurisdiction and official opinions of a govermmental body or
agency having jurisdiction over clection matiers interpreting such Taivs, as in effeet on Decenober 1, 2007,
inctuding without Jimitation, sarked-cholee voting 2¢ required by San Francisco Charter § 13.102, the
. provision of a compter record indicating the number of ballots cast for cach canctidate and for and
against each batlot measure at each precinot as required by San Franciseo Charter § 13,107.5, and all
requirements placed on the Contractor as a result of the Califomia Scoretary of State’s Withdraswal of
Approval and Conditionat Re-approval of Sequoia Voting Systems, Ine., tevised version dated October
25,2007, Without limitation of the foregoing and in accordance with Section 53, Contractor is not’
obligated to cause the System, Havdware, Software or any component thereof to comply with any
speolfications, standards or requirements of the Fedecal Rlection Commission, Election Assisfance
Commission, California Secretary of State or any other governtnental, quasi-govexnmental or regulatory
body or agency to the extent such specifications, standards or requirements are not in effest and
applisable to City on Decetmber 1, 2007 (ucluding, without Himitation, National Adseciation of State
Eleotion Directors, FEC or BAC 2002 or 2005 standards).. The City and the Contractor shall enter into
good faith negotistions to amend the Agreement to cover sny new hardware, softwars, firnware or
services necessary fo meet any new spécifications, standards or requirements that come into cffeut after
December 1, 2007 and shall, at that time, negotiate the price of such setvices,

Contmctor shalt provids fo City all Hardware and Syster Software required by Appondix C
(Deliverables) to this Agresment for the Syster, and perform all installation, programming, integration,
1€sting, Maintenance Services, Support Services, and delivery of the Systein during slestions, as specified
in Appendix D (Performance Specifications), the RCY Design Specifications {as to ranked choice voting
_ gloments of the System), and Appendix G (Support end Maintenance Services). Contracior agrees to
perform all Work and other obligations of Confractor vequired by this Agreement, Including without
lisnitation, the Tequirements of Appendices B (Tplenientation Plan) and D (Performance Specifications),
and the RCV Design Speoifications (as o ranked choice voting slements of the Systeu}.

4.2, . Risk of Loss and Title Transfer

Notwithstanding the forogoing or anything to the coptrary contained in this Agreement, tisk of
1oss for each component of the System shall pass to City upon delivery to a location designated by the
City, Provided, however, that, for Hardware, Confractor shall have Hability for loss or damage only
during such times Contractor has actual custody and control of the Hardware for purposes of performing
Confractor’s testing, raintenance, and polling place delivery obligations under this Agreement (including
wihen testing, maintenance, and delivery of equipnient is performed or oceurs in the City’s warchouse
under the supervision of the Cify). Risk of loss shall sutomaticatly rovert to City upon completion of
meintenance and testing and the Hardware’s return ffom polling places to thc_ City’s warchouse focation,
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umderstood to mean “including, without limitation,” or "including, but not limited to," and the like, 1mless
otherwise siated, ' '

B Appendices
.The following Appendices are allached fo and made a part of this Apreement:

Appendix A Acceptance Test Plan and Acceptance Criteria
Appendiz B:  Tplementation Plan

Appendix B-1 Critical Milestones

Appendix C:  « Deliverables

Appendiz I:  Performance Specifications

Appendix B Joftware License

Appendix F:  Payment Schedule . :

Appendix Gt Support and Maintenance Services

Appendix H:  Form of Bond .

2, Certification of Funds; Budget and Fiscal Provisions; Texmination in the Event of Non-
Appropriation - ’ ) -

. _ 'This Agreetrient is subjest o the budget and fiscal provisions of the City’s Chaster. Charges will
acorue onty after prior wrilien avthorization cextified by the Controller, and the amount of City’s .
obligation herennder shall not at any time exeeed the amount certified for the purpose and period stated in
such advance authorization,

This Agresment will terminate without penaity, liability or expense of any kind to City at the end -

of any fiscal year if funds afe not appropriated for the next succeeding fisoal year, If funds are
appropriated for a portion of the fiscal year, this Agreement will ferminate, without penalty, Hability or
expense of any kind at the ond of the ferm for which fands are appropriated,

Cify has no obligntion to make appropriations for this Agreement in licu of appropriations for
new or other agreements, City budget deoisions are swbjeot fo tho diseretion of the Mayor and the Board
of Supervisors, Confractor’s assunption of tisk of possible non-appropriation s part of the consideration
of this Agreement. | | ‘

TF at any fime In the future City becomges aware that adequate funds have not or will not be
appropriated to pay the next payment owing to Confractor under Appendix ¥ (Payment Schedule), City
swill promptly notify Contractor in wiiting at least fifteen (15) days before the date on which such
payment is due Contractor. In the sven{ of reveipt of such notice from the City, Contractor vaay suspend
performance in accordancs with Section 8 (E) below. .

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS
 AGREBMENT. ‘ )

3

3 Term of the Agreement

The term of tids Agreement shall be four (4) years, from December 11, 2007 to December 11,
2011. The City, in its sole disctetion, shall have the oplion to extend the term twice, each time for a
~ period of one (1) year by written notice to Contractor, ninety (90) daye prior to the expiration of the
-gurent terrn, of its infention to extend the contmot term for the period of one (1) yeat.
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4. EfféctiveDDate of the Agreement

This Agreement shall become effective when the Controllor hag certified to the availability of

fimds and Contractor bas been notified in writing of such gerHfication. .

41,  Services

Contractor shall deliver and instal! the System. The.System as delivered and installed by
Contractor shall perform all funations and services desoribied in Appendix D erformance
Speoifications), and Confraotor shall perform the services described in Appendix G (Support and
Maintenace Services), on the terms and prices stated in Appendiz C. The Systerm shall be able fo
collect, record, count, tabulate and report votes cast I accordance with applicable local, state and federal
1aw, and decisions of a court of competent jurisdiction and official opinions of a goveminental body or
agency having jurisdiction over election matters inferpreting such laws, as in sffect on December 1, 2007,
including without limitation, raiked-cholee voting as required by San Francisoo Charter § 13,102, the
. provision of a compter record indicating the number of ballols cast for each candidate and for and
against each ballot measure at each precinoct as required by San Francisco Chatter § 13.107.5, and aHl
requirements placed ou the Coniractor as a result of the Califomis Seoretary of State’s Withdrawal of
Approval and ‘Conditional Re-approval of Sequoia Yoting Systoms, Ine., rovised version dated October
25, 2007, Without limitation of the foregoing and in accordance with Section 53, Contractor is not”
obligated to cause the System, Hardware, Software or any component thereof to cormply with any
speoifications, standards or requirements of the Federal Blection Commission, Election Assistance
Commission, California Secretary of State or any other governmental, quasi-govenimental or regulatory
body ot agency to the extent such spevifications, standards or requirements are not in effect and
apphcable to City on December 1, 2007 (including, without limitation, National Association of State
Election Directors, FEC or BAC 2002 or 2005 standards).. The City and the Contractor shall enter Into
good faith negotiations to amend the Agreement to cover any new hardware, software, firmware or
services nesessary to meet any new spéoifications, stafdards er requiroments that come into effeot after
December 1, 2007 and shall, at that time, negotiate ihe price-of such services.

Contractor shall provide to City all Hardware end Systet Softwate required by Appendix C
(Deliverables) to this Agreement for the System, and perform all installation, profranming, integration,
testing, Maintenance Services, Suppott Services, and delivery of the System during elections, ag specified
in Appendix D (Performance Specifications), the RCY Design Specifications (as totanked cholee voting
elomants of the System), and Appendix G (Support and Mainlenance Services). Contractor agrees to
porforn all Work and other obligations of Confractor required by this Agreement, including without
Tirnitation, the requirements of Appendices B (Implementation Plan) and D Performance Specifications),
and the RGV Design Specifications (as to ranked choies voling olements of the Systom),

" 4.2, . Bisk of Loss and Title Transfer

‘Notwithstanding the foregoing or anything to tho contrary contained in this Agreement, risk of
loss for ¢ach component of fhe Systern shall pass to City upon delivery to a Jocation designated by the
City. Provided, however, that, for Hardware, Contraotor shall have liability for Toss or damage only
during such times Contractor has actual custody and control of the Hardware for putposes of performing
Contractor’s testing, maintenanes, and polling place delivery obligations under this Agreement (including
when iesting, maintenance, and delivery of equipment is performed or ocours in the City’s warehouse
under the supervision of the City). Risk of loss shall automatically revert fo City upon completion of
maintenance and testing and fhe Hardware®s return from polling places to the Clty’s warchouse losation,
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Notwithstanding the foregoing or amything to the confrary coutained in this A;c,reement, title for each
component of the Hardware or Syster Software shall pass fo the City upon the initial delivery to tho focation
designated by ﬂ_:te City; . -

43.  Secuity Interest

The City hereby grants Confractor a first and prior purchase money seourity interest in the Hardware
and System Software and in any additions or accessfons thereto and in any proceeds (including but not
Hwited to accounts receivables) thereof as seourity for all of the City’s obligations hereunder, which seourity
interest shall commence upon the initial delivery of any item of Hardware or System Software and terminate
vpon full payment therefors in accordance with this Agresment, Upon request of Contractor, angd to the extent
the City is penmitied to'do so under applicable law, the City shall immediately execute any instrument of
document reasonably deemed necessary by Contractor fo perfect or enforcs such.security interest,

5. System Softwars and Hardveare; Liconse aud Warcanty
A, Syatem So:fi’wara

. (1) Boftware License. Subject to the'torms and conditions of this Agre¢tnent, and in
consideration for foll payment of the software lcense fee set forth in Appendix C-2, Contractos hereby
grants io City upon the express license terms set forth in Appendix E, a nonexclusive and nontransferable
limited license to use the System Software only in connection with use of the Hardware for preparing for,
conducting, and voting in elections in the jutisdiction of the City pursnant o this Agreement. Contractor
hereby represents and warcanits that it hay title to and/or the authority to grant the License for System.
Software to City, Contretor shall install the Systerm Software in accordance with the Documentation,
Appendix D (Performance Specifications), the RCV Design Specifisations (ag to ranked-chojce voting
elements of the System), and Appendiz A (Accepiance Test Plan and Acceptance Critetia). The foregoing
software licefise for the Systorn Software is sometimes collectively referred to as the “License”
hereinafter., : ' -

Conlractor agrees that in the event it complotely and generully ceases to provide °
maintenance and support for the System Software, and thete i5 no suscessor in interest by merger,
operation of law, assignment, purchase, or otherwise, it will provide City, without tharge, one (1) copy of
the then-cumrrent Source Code for all of the System Software (including Upgrades) and all supporting
Documentation for the System Software thon operating end installed, Pursuant o this section, City shall
. bave a personal, nonexclusive, and nonitansferable limited license to use the Source Code solsly and
exclusively for performing Contractor’s maintenance sbligations under this Agreement, for conplylng
with the Open Code Review pursuant to Section 5(A)(9), and for no other prrpose whatsoever.

In firtherance of its obligations as stated above, Contractor has placed a ¢opy of the
Souree Code for the System Software which comresponds to the most cusrént version of the Systern
Software (inoluding Upgrades) in eserow with an independent eserow agent for the benefit of the
Californin Secratary of State pursuant to a separate escrow agreement. Confractor shalf on or before fall
execution of this Agresment name the City as a beneficiary of such escrow agreement. Contractor wiil
ynaintain and pay fees associated with the estrow ajgresment (or 4 subtantially similar substitute
agreement of which City is a beneficiary) in place for the entire term of this Agreement. Contractor
agrees to update materials on deposit with the esorow agent prompily ppon its release of any Upgrade
such that the Souree Code is maintained as gorresponding to the version of the 'System Software
(noluding Upgrades) in use by the City, Contractor shall provide City Yvith an acknowledgment that City
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has been nan;cd as a beneficiary of sucli escrovw agreentent which will include the name of the escrow
agent and vl have such acknowledgment renewed each yoar this Agreement s in effect,

(%) Interpretation of the Specifications. The City hereby acknowledges that the |

© Performancs Speoifications will provide the basis for the RCV Design Specifications, and that the RCV
Desigh Specifications will, upon acceptance by the City, supersede the Performance Speeifications as to

* the ranked choice voting elements of the System and provide the basis for the programming, installation,
integration and testing of the sanked cholce voting clements of fhe System. The Performance
Specifivations shall confinue to be applicable fo the extent of elements of the System othier than the
ranked ohofce voting slements of the System. :

(3) Interprétive Diffevences. In tho event City and Contractor differ in their
interpretations of the Performance Specifications, RCY Design Speoifications, or Acceptance Tests, the
City’s reasunable interpretation {provided the same is consistent with this Agreement) shall prevail
provided, however, that the City’s determination shall not be binding upon or establish a presumption
before, any court or govermmental body adjudicating any dispute between the City aid Contraotor, and
provided further that the Contractor’s remedies shall 1ot in any way be impaired by the City’s
determination. Tn the event of any conflict befween any provisions.of the Documeniation and the RCV
Design Specifications or Acoeplance Critetia, the provisions of the RCV Design Specifications or

Acseptance Criteria shall provail. ) .

(4) Software and Firmware Warranty, From Janvary 1, 2008 through December 31,

2008, and for all subsequent years covéred under this Agreotment in which the City pays, in full cach yeat™

from January 1, 2009, the apphenble Software Maintenance Fee specified in Appendix C (Deliverables),
Conlrastor wareants that the Systen Sofiware will, for the term of this Agreement (the ""Warranty
Period”), perform in accordance with the then-cutrent op erati :
and Firmware and Appendix A (Acceptance Test Plan and Acceptance Critetia) and {as to ranked choice
voting elements of the System) the RCV Design Specifioations during the term of the Warranty Period,
provided that: () the City does nof, and does not permit any parly other than Confractor o, modify,
change ot dlter any of the System Software, Firmware (as defined herein below), or Upgrades except as
authorized by Contractor; (b) the City does not, and doesnot permit any party other than Conkactor to
modify, change ot alter the Hardware on which the System Soflware, Fiunware or Software Upgrades
are installed, except as authorized in writing by Contractor in each instance; or {¢) the crror or defest is

not caused by City, ts agents, servants, eroployees or coniractors,

. (5) Software Upgrades. Upgrades shalt be governed by the Heense terms set forth on..
Appendix E, whether or not instalied by City. Upgrades will be provided to City at no additional cost
* provided City has paid Contractor in full each year during the term of this Agresment the Software
Maintenance Fee stated in Appendix C. _ .

(6) Fhxmware License. The Hardware incorporates software and logle which constifutes
intellestual property rights owned by Confractor (“Flmware”). Coniractor hereby grants to the City a.
non-sxolusive and non-transforable Jimited Hoense to use the Firmware, yelated Dosnmontation, and my
Tirmware upgrade solely with and exclusivsly for fhe operation of the Hardware for ths express putpose
of allowing the citizens of San TFranolsco fo vote as contemplated by this Agreement and by the license
terms set forth on Appondix B, The City shall not, and shall not permit any thivd party to, reverse
engineer, disassemble, decompile, decipher or analyze the Fimware in whole and/or in patt, except a3
expressly, and only to the extent, anthorized by this Agreement, Unless expressly required fo dosobya
written amendinent to this Agrcement signed by Contractor, Contractor has no obligation (express or
faplied) to modify or update the Firmware to meet auy future reqhirements, legal or otherwise. From
time to time, Contractor in its sole discretion, may velease improvements to 1he Firmaware which add,
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Notwithstanding the foregoing or auything to the confrary contained in fhis Agreement, tille for each
component of the Hardware or Systera Software shall pass to the City upon the initial delivery to the focation
designated by the City: . .

43,  Security Intevest

The City hereby grants Confractor » first and prior purchase money security interest in the Hardsvare -
and System Software and in ey additions o accessions therclo and in any proteeds (inchudiag but not
Hmited to accounts receivables) thereof as seourity for all of the City’s obligations hereurder, which security
interest shall commence upon the intial delivery of any item of Hardware or System Software and terminate
upont full payroent therefors in accordance with this Agreement, Upontequest of Contfractor, and to the extent
the City is permitted to'do so under applicable law, the City shall immediately execute any instroment or
document reasonably deemed hecessary by Contractor to perfect or enfores such.seourity inferest,

5, System Softwars and Hardware; License and Warranty
A, System _Snff:ware _ ‘

c, (1) Softsars License. Subject to the'ierms and conditions of this Agreement, and in
consideration for full payment of the softwate Yicense fee set forth in Appendix C-2, Contractor hereby
granis o City upon the express license torms set forth in Appendix E, a nonexclusive and nontransferable
limited lcense to use the System Sofiware only in conneotion with nse of the Hutdware for prepating for,
conducting, and voting in cleotions in the jurisdiotion of the City pursuant to this Agreement. Contractor
hereby represents and wawaits that it hag title to and/or the authority to grant the License for System
Software to City. Contragtor shall install the Sysiem Software in accordance with the Documentation,
Appendix D (Performance Specifications), fhe RCV Design Speeifications (as to ranked-choice voling
eloments of the System), and Appendix A (Accepiance Test Plan and Acceptance Criteria). The foregoing
software YHoetise for the Systern Software is sometimes coflectivoly referred to as the “License”
hereinafter. : '

Contrastor agrees that in the event it cotupletely and generally ceases fo provide °
maintenance and support for the System Software, and there is no successor in inferest by mierger,
operation of law, assignment, purchase, or otherwise, it will provide City, without thargs, one (1) copy of
the then-cutrent Source Code For all of the System Software (ncluding Upgrades) and 4}l supporting
Documentation for the System Software then opetating and installed, Pursuant o this section, City shall
have a personal, nonexclusive, and nontransferable limiled license to use the Source Code solely and
exclusively for performing Contractor’s maintenance obligations under this Agreement, for complying
with the Open Code Review putsuant to Seotion S(A)(9), and for no ather purpose whatsoever,

) Tn furthezance of its obligations as stated above, Contractor has placed a copy of the  °
Soutee Code for the Systern Software which corresponds fo the most current version of the System
Software {including Upprades) tn cscrow with an independont eserosw agent for the benefit of the
California Secretary of State pursuant fo a sepavate esorow agreement. Contractor shaH on or before full
execution of this Agreement name the City as a beneficiary of such eserow agrecment, Contractor will
mainkain and pay feos associated with the estrow agreement (or 4 substentially similar substifte
agrecment of which City is a bemeficiary) in place for the entire term of this Agreement. Contractor
agrees to update materials on deposit with the eserow agent promptly ppon.its release of any Upgrade
such that the Source Code is maintained as corresponding to the version of the System Software
(including Upgrades) in use by the City. Confractor shall provide City with an acknowledgment fhat City
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has been narﬁed 43 2 benefioary of such escrow agreement yhich will inchude the name of the escrow '
agent and will have such ackuowlgdgment renewed each year this Agreement ig in effect,

(2) Tnterprefation of the Specifications. ‘The City hereby acknowledges thet the |
Perfotmance Specifications will provide the basis for the RCV Design Specifications, snd that the RCV
Desigh Spesifications will, upon acceptance by the City, supersede the Performance Specifications as to
- the ramked choice voting elements of the System and provide the basis for the programming, installation,
integration and festing of the ranked choice voting elements of the Systera. The Performance
Specifications shall continue to be applicable to the extent of ¢lements of the System other thm the
ranked ohoice voting cloments of the System. ' -

) (3) Interpretive Differences. In tho cvent City and Contractor differ in their
interpretations of the Performance Specifications, RCY Design Specifications, or Accepiance Tests, the
City’s reasonable interpretation (provided the same is consisient with this Agreemeit) shail provail
provided, however, that the City’s determination shall not bs hinding upan or establish a presumption
befors, any eourt or govemmental body adjndicating any dispute bebween the Cily anid Contractor, and
provided further that the Contractor’s rerpedies shall not in any way be impaired by the City’s
defermination, Tn the event of any conflict between amy provistons.of the Documentation and the RCY
Design Specifications or Acoeptance Critetia, the provisions of the RCV Design Specifications or
Acceptance Criterie shall prevail. . )

_ (4) Software and Fiouware Warranty, " Trom January 1, 2008 through December 31,
2008, and for all subsequent years covéred under this Agreement in which the City pays, in full cach year
from January 1, 2009, the applicable Sofiware Maintenance Yee specified in Appendix C (Deliverables),
Cloniraetor warcants that the System Software will, for the tenm of this Agreement (the "Warranty

Period”), perforim in accordance with the then-cutrent operating Documentation for the System Soflware -

and Firmware and Appendix A (Acesptance Test Plan and Acceptance Criteria) and {as' to yanked choice
voting elements of the Sy§tem) the RCY Design Sp eeifications during fhe term of the Warranty Period,
provided that: (a) the City doesnot, and does not permit any party othier than Confractor fo, modify,
change or alter any of the System Software, Firmware (as defined hesain below), or Upgrades ¢xceptas
authorized by Contractor; (b) the Cliy does not, and does not permit any party other than Conlractorto
modify, change ot aiter the Hardware on'which the System Software, Finmware or Softsvare Upgrades
aro installed, except as authorized in writing by Confractor 10 each instance; ot {¢) the crror or defect is
not caused by City, its agents, sorvanis, employees or contraclors, '

, (5) Software Upgrades. Upgrades shall be governed by the license torms set forth on.,
Appendix B, whether or not installed by City. Upgrades will be provided to City atno additional cost
" provided City has paid Contractor jn full ¢ach year during the ferm of this Agreement the Softwarc
Maintenance Feo stated in Appendix C. ’ ) .

(6) Firmware License, The Hardware incorporates software and logic which constituies
intellestual property rights owned by Contractor (“Firmware”). Contractor hereby grants to the City a
non-exolusive and hon-iransferable limited Hoense to usg the Ficoware, refated Documentation, and sny
Firmware upgrade solely with and exclusively for the oparation of the Hardware for the express purpose
of allowing the citizens of San Franolsco to vole as contemplated by this Agreoment and by the leense
tereos set forth on Appendix E. The City shall not, and shall not permis any thivd party fo, reverse
enginger, disassemble, decompile, decipher or analyze the Finnware in whole and/or in part, except a3
expressly, and only fo the extedt, anfhorized by this Agreement. Unless expressiy yequired to do soby a
wiitten amendinent to this Agreement signed by Contractor, Confractor has no obligation {oxpress or
implicd) fo modify or update the Fimmware to mesi any future requiremonts, legal or otherwise. From
fitne fo time, Contractor in iis sole discretion, may release improvetnents to the Firmwaro which add,
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change or ehhance the fmctionality of the Firmware, or contain progravs not inchuded at the time of the
exenution of this Agreement, which Contractor mikes generally available to its onstomers (“Timware
Upgrades™). Firinware Upgrades shall be governed by this Agreement and the license tetres set forth on
Appendix B whether or not installed by the City, Firtaware Upgrades will be provided fo City at no
additional cost provided City has paid Contractor, in ful) each year during the term of this Agresment, the
Maintenance Feo as stafed in Appendix C attached hereto. :

(7) Additional Software Services, Inthe event the City requesls, during the terp of this
Agreemetit, softsvare devoloprent setvices which Contragtor is not obligated to provide under the terms
of this Agreetnent, but which were requested by the City in the RFP pursusmmt fo which this Agreement is
enfered into, Contractor will provide those services at Contractor’s accounting cost plus a profit of fiflean
peroent (15%) of Contractor*s accounting costs, Contractor and City shall enter info an amendmert to this
Agresment in aceordance with Seetion 52 stating the services fo be provided by, the compenisation
payable o Confractor and that such compensation is conditioned upon meeting the acceptance testing
and/or performance criteria provided in the amendment. Jn no event shall Contractor be obligated to
underiake or perform any services which Contractor determires, in Contractor’s sole discretion, not {o be
commercially, or technically feasible. All propesty developed during performance of such services shall
‘constitute a Development Intellectual Propsrly Right (as defined in Section 57) owned solely by
Confractor and licensed to the Cify under the ferms of this Agreement, If during the term of this
Agreement {including the options to exfend), Contractor entess jnto an agresment with anothier entity for
sale or licensing without substantial modification of the preduct developed in performing such services
for the Ciity, md Contractor receives payment wnder that agrecent, Contractor shall pay to the Cliy a
one-time payment equal to forty percent (40%) of the amounts chasged to the City for such servicos,

(8) Open Souxee Code. Not withstanding.Sestions 4-1 and 53 of this Agreement:

. {a)Tn the'event fhat disclosed or ope sourcs code becomes a requirement of California
law or the California Seoretary of State promulgates a rle or regulation requiring voting system vendors
in the state of California to provide disclosure of their souree code or to provide opsn source eode,
Contractor wilt comply with the lew er any rule or regulation promulgated by the California Secretary of
State, : : . ,

(b) In the event that the California Scoretary of Stato-cartifies any voting system foruse
in California that is Heensed under a diselosed or open sourcs code license, Contractor shali disclose its
source code or submit an application for federal certification of a disclosed or open sovace code voling
system within one (1) year. : : '

)} Opan Code Reviev,

(5) Atamutually agreed time in the future, Contractor shall proviae the Source Code toa
third Party oxpert retained by the City who has experience in voting system technology {the “Bxpext™} to

" conduct a review of the Source Code at the City*s expense. Priof to conducting any such review, the City -

shalt require the Bxpert o excoute a confidentiality and non-disolosare agreoment reasonably acceptable
to Coniractor aid the City. The Source Code shall at all times bé held in a secure location exclusively -
within the control of fhe City. Access to the Source Code will bo limited to the Bxpert and to employees
of the Cily having & need to know who are bound by fhe confidentiality provisions in Seotion 22 of this
Agreoment. Access to the Source Code shall be resirieted, with a detailed record by person, time and date
kept documenting all access to the Sontes Code, All viewing, testing and analysis of the Source Code
shail take place in a room fres of any ¢fecironic recording device, oamera, cell phone, PDA or similar
recording instrament, The only persons in the room at the tine of Sourge Code veview shall be the
Expert, Topresentatives designated by Contriotor, aud employees of the City having a need to know, The
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review of the Source Code shalt be for the sole limited purpose of assossing whether the Sowrce Code
containg taterial scourity deficicncies or malicions code deidgned to interfore with the operation of the
Software, For purpose of this Section SA(9), a seenrity doficiency shall be deermed to be “material”
wheto such deficiency creates a significant and realistic threat of glection tampering, woanthorized access
to the System, or the inability of the System %0 filly tabulate all votes cast, in the context of an sotual
election.- . '

] () Upon completion of any such review, the City shall require the Bxpert to provide a
report snmmarizing the Bxpert’s conolusions as fo the existence of anty material securily deficiencies in
the Source Code or the cxistence of any malicious code which would interforo with the operation of the
‘Software (the “Report™). Prior to completing the fmal Report, the City shall require the Expert fo provide
a draft of the Report to Contractor and the City. Contraotor shall, within ten (10) days of receipt of the
draft report, advise the Bxpertin writing of any ertors, fnconsistencies, or misunderstandings in the

" Report and provide a copy of this wriften response to the City. The City shall require the Bxpert to
caonsider all commients of Contractor in good faith and correct any esrors, inconsistencies or
misunderstandings described by Contraotor, ‘Thereatter, the City shall roquire the Expert o release the
final Roport to the City. ‘The City shall make the final Report publie, If the final Report discloses any
material security defioiencies in the Source Code, or any malicions cods which would affest the operation
of the Software, Contractor shall take corretive action and shall bear all costs associated witlh correeting
the maferial seoutity deficiencies. The parties acknowledge that say changes to the Source Code will
need to be submitted to federal and state anthorities for certification, and that Contractor s no confrol .
over {he céstification process ov the Tength of ime required for certifioation, Contracior shall nse |

Teasonable efforts to make such cotrections and submit fhe samo for certification as soon 25 possible. In B

the event that such certification is not obtained in time for the next elestion, Contractor shalt follow the
contingency plan set forth in Seotion XTI of Appendix G (Support Maintenance Sexvices), incloding
paying all costs associated with o manual count if such a count is necessaty. '

{c) Each fime Contréctor 1oakes material changes to its software, the Cily :rcservé the
right to reqire an additional review of Contractor's Source Code under the terms required under Section

5.A8.8) and (b).

(d) Contractor wilt provide all non-proprictary relevant system sﬁaoiﬁcations and
produst iformation for display on the Departnont’s websits,

B, Hardware

(1) Hardsare Tile/Anthority. Contractor reprosents and warrants that it has tiile to
and/or the suthority to convey to-City good and marketable title to the Hardware, Subjectto the terms
and conditions of this Agreoment, and in congideration for the payments fo be mads, Contractor shall
convay to City good and marketable tifle to the Hardware, free and elear of all liens, olajms and

- enenmbiatices ofher thau as stated in this Agreoment. Contractor shall provide to City an electronio copy
of operating mstructions, user manuals and training materials for the Hardware at the tine stated in
Appondix B (Implementation Plan), ‘which City may reproduce, a1l of which conslitute confidential
“Information” pursuant to Section 22 hereof, '

(2) Hardware Warranty
. (2).  Subjest to the limitations listed in Section 5B {2)(b) herein, and
npon full paynient each yeai: of the fenm of this Agreement of the Maintenance Fee (as described

in Appendix C), Conttactor shatl repair and provide maintenance services for the Hardware
during the termn of this Agreement, as desoribed in Appendix G, so that the Hardware is
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* change or enhanee the fimctionality of the Firmware, or contain prograws not included at the fime of the
oxeoution of this Agreement, which Contractor rankes generally available to its onstomers (“Fiomwars
Upgrades™). Fivmware Upgrades shall be governed by this' Agreement and the Heense terms set forth on
Appendix B whother or not instailed by the City, Firmware Upgrades will be provided fo'City at no
additional ¢ost provided City has paid Conractor, in full each year during the term of this Agreement, the
Maintenance Fee as stafed in Appendix C sttached hereto, -

: - (7) Additional Software Services. In the event the City requests, during the terna of this
Agteemerit, software development setvices which Contractor is nof obligated to provide under fhe terros -
of this Agreetment, but which were requested by the Clty in the RFP pursuant fo which this Agreement is
entered into, Coniractor will provide those services at Contractor's accounting costplns a profit of fiflean
pexcent (15%) of Conteactor’s accounting costs, Contractor and City shall enter into an amendmerst to this
Agreement in accotrdance with Seetion 52 stating the services to be provided by, the compensation
payable to Contractor and that such compentation is conditioned upon meeting the accepiauce festing
andlor performance oriteria provided in the smendment. Jnno event shall Confraclor be obligated to
undertaks or perform any services which Confractor determines, in Contractor’s sole discretlon, not to be
commerojaily or technically foasible, All property developed duting performance of such services shall
‘constifnte a Development Intelleotmal Property Right (as defined in Section 57) owned solely by
Contractor and licensed to the City under the ferms of this Agreernent. If during the term of this
Agreoment (including fhe options fo extend), Contractar eiters into an agreement with another endity for
sale or Heensing withont substantial modification of the product developed in performing such services
for the City, md Conirastor receives payment wder that agreement, Contractor shall pay to the City a
one-time payment equal to forty percent (40%) of the amonnts charged to the City for such servieos,

(é) Open Sonrce Code. Not withstanding Seotions 4-1 and 53 of this Agreement:

. (2) In the event that disclosed or open source code besomes a requirement of California
taw or the California Secretary of State promulgates a rule or regulation requiring voting system vendors
fn the state of California to provide disclesure of their source code or to provide open soutce code,
Contractor will comply with the Jaw or any rule or regulation pronulgated by the California Seerefary of
State, C . .

(b) In the event that thie California Secretary of Stato-certifies any voting system foruse
in Califortiia that is Heensed under a disslosed or open source code Heense, Confractor shall disclose its
sonrce code or submit an application for federal certification of 1 disclosed or open source code voting
system within one (1) year. : )

6] Open Coide Review,

(r) Atamutually agreed Hime in the futuro, Contractor shalt provide the Source Code loa
third party expert retained by the City who has experience in voting system technology (the “Bxpert”) to
" conduct a review of the Source Code at the City’s expense, Priof to conduoting any such review, the City ©
shall requive the Experi lo exeouts a confidentiality and non-disolesure agreemont reasonably acceptable
to Contractor and the City. The Source Code shall at all fimes bé held in a secure location exclusively -
within the control of fhie City. Access to the Source Code will be limited to the Bxpert and to employees
of the City having a need to know who are bound by the confidentiality provisions in Seotion 22 of{hig
Agreement. Aocess o the Source Code shall be restristed, with a detailed record by person, time and date
kept documenting all access to the Source Code, All viewing, testing and analysis of the Source Code
shali take place in a xoom fiee of any ¢lectronic recording device, catnera, cell phone, PDA. or similar
recording, insinment. The only persons in the roomat the time of Sourcs Code review shall be the
Expert, reprosentatived designated by Coniracior, and employees of the City having a need to know. The
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veview of the Source Code shall be for the sole limited purpose of assessing whether the Sonrce Code
containg Material security deficiencies or malicions code designed to interfere with the aperation of the
Software, For purpose of this Scetion SA(9), a security deficiency shall be deemed to be “material”
whers suoh deficioncy oreatss a significant and realistic threat of eleotion tampering, wanthorized aceess
to the System, or the inability of the System fo fully fabulate all votes cast, in the context of an actual
clection. . '

) {b) Upon completion of any such review, the City shall require the Expert to provide a
teport summarizing the Bxpert’s conolusions as to the existence of any material security deficiencies in
fhe Source Code or the existence of any malicious dode which would interfere with the operation of the
"Software (the “Report™), Prior fo comploting the fing) Report, the City shalt requiro the Expert to provide
a draft of the Report to Contractor and the City. Contractor shall, svithia ten (10} days of receipt of the
draft roport, advise the Bxpert in writing of ariy errors, fnconsistensies, or misunderstandings in the
Report and provide n copy of this written response to the City. The Ciiy shall require the Expert to
consider all comments of Contractor in good faith and correct any evrors, inconsistencies or
misunderstandings described by Contraotor, Thereafter, the City shall sequire the Expert {0 release the
final Report o the City. “The City shall make the final Report public. If the final Report discloses any
material secumily dofiviencies in the Soutee Code, o1 any walicious code ‘which would affect the operation
of the Software, Contractor shall take concotive action and shall bear all costs asgocinted with correcting
fhe majerial security deficiencies. The parties acknowledge that any changes to thé Source Code will
1166 to be submitted to federal and state authositles far certification, and that Contractor has 510 control
over the certification progess orthe length of time required for certifioation, Contractor shalluse |

reasonable efforts to make suoh corrections and submit the same for certification as soon as possible. Tn *

the event thut such cortification is not.obtained in time for the next election, Coniractor shall follow the
contingency plan set forth in Seotion XTH of Appendix G (Support Maintenance Services), including
paying all costs assoviated with a anual count if such a count is necessary.

(¢) Faohtime Contréctor makes material changes to its software, the City rese:veé the
right o refpive an additional review of Coniractor's Source Code under the terms required under Sestion

~5.A.9.(a) and (b).

(d) Contvactor will provide all non-proprictary relevant systetn sﬁeciﬁcations and
product information for display on the Department’s website.

B. Hardware

(1) Haviwave TitlefAuthority, Contracior represents and warrants that it fias. title to
and/or the authority to convey fo City good and marketable tifle to the Hardware, Subjectio the tesmos
and conditions of this Agrestuent, and in congideration for the payrents fo be made, Contractor shall
convey to City good and markefable title to the Hnrdware, free and clear of all liens, claims aud

- encumbrasices other than as stated in {his Agresment. Confractor shall provide to City an elecironic copy
of opetating instructions, user manuals and training materials for the Hardware at the time slafed in
Appendix B (fmplementation Plan), ‘which City may reproduce, all 6f which constitute confidential
“Tnformation” purspant to Seotion 22 hercof, ' , :

(2) Hardware Wavranty
: ().  Subject to the limitations lisied in Section 5B.(2)(b) herein, and
upon full paynient each yeat of the term of this Agreeinent of the Maintenance Fee (as described

in Appendix C), Conteactor shall repair and provide maintenance sorvices for the Hardware
during the tertn of this Agreement, as desoribed in Appendix G, so that the Havdware is
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maintained in good order so as to perform in accordance with the speoifications set forth in the
Documentation for the Hardware and Appendix A (Acceplance Test Plan and Acceptance
Criteria) , free of any Error, Defect or Malfunotion, | . .

(0)  Limitations

i Notwithstanding any other ferms or provisions of this
Apréement, Contractor is not obligated to repair orteplaco,
and Contraciof’s wartanty obligations under this Section 5B(2)
shall not be applicable to, amy of the following:

a, paper, seourity seals, batteres (other thae
internal batteries on DIRE voting wnits), or other
consamable parts or supplies, o

- b prodiucts which have been repaired ov
altered by persons ofher than Contracior and other than |
those expressly approved in writlng by Contractor,

¢. ©  produets from which the serial numbers
have been removed, defaced or changed by Cily or petsons
under the City's contral, i

d. products demaged while in use by or
inthe control of the City as a result of aceident, disaster,

_ theft, vandalisin, neglect, abuse, use of any produet for 2
purpose other than the prrpose for which it is designed or
yse not in accordance with Documentation famished by
Contractor,

e, products which have been subjected o
physicat, mechandoal or clenfrical stress or alteration or any

" gomversion by persons other than those expressly approved
i writing by Confactor,

1. products used by any person ofher than
City's employess or persons under City’s direct supervision
fnéluding without Fmitation the voting public, ‘

) (3) City’s Remedy. Provided Contractor timely performs Conlractor®s warranty
obligations under this Agreement, City’s exolusive temedy and Contractor's entire liabiliiy for breach
of the limited warranty of Section 5B(2), will be replacement of defeotive cormponents doring the”

_ terr of this Agreement in accordance with, this Section 5B(2). This subseotion SB(2) is not intended
fo impair or limit Contractos’s indemnification obligation under Sections 21 or 24 of this
Agresment. . '

(4) Warraunty Disclaimer

Contractor disclains all other warsanties, either express or implied, not expressly and specifically
set forth herein Jnclnding, without limitation, the implled warranties of fituess fox a particular
purpose aund mexchantability. )

(5) Avatlability of Replacoment Parts '
Contractor shall saintain spare parts for each item of Hardware {hroughout the terra of this
Agreement pursuant o the terms of Appendix G (Support Maintenance Services) attached hereto,

CityCounty San Frenciseo Pujchess Agreement 12/507 3.0




(6)  Systam Warranty

Confractor warrants that, during the term of this Agreement the System will meet or sxceed the
. funetional requiverents set forthin Appendix A (Acceptance Test Plan and Acceptance Criteria) and
Appendix D (Performance Specifications), the RCV Design Specifications, and the Documentation,

C System Cextification

(1) The City acknowledges and agrees that (i) for the Hardware and System Software fo
beused in an cloction, components of the Hardware and System Sofiware will zequire cerfifioation by the
Secretary of State of Califomia; (if) that certification by the Blection Assistance Commission and
National Association of State Fleotion Direotors, as well as possibly other governmental and quasi-
governmental agencies, may borequired fo achieve cedtification by the California Seerctary of State; and
(i) the time required By any cestifying agenoy to process the application fox cerlification is mot within the
control of Contractor, The City agreos that Contractor shall not be in default of this Agroement, and shall

have fio Nability under this Agrecrent, for any failure of Contractor to achieve any required certification

within any dafe or fime perlod set forth in this Agreetaent (jncluding, without limitation, Appendix B) o
for any delay in any swbsequent deadline resutting from the cerfification delay where such delay is not
due to the failure of Coniracior to putsye a timoly application for certifieation with reasonable onre and

diligence, Where the required cortification is delayed forreagons other than Confractor’s failure to timely.

pursne such application for certification with reasonable cars and diligence, the dates set forth in this -

Agrecaent (including, without limitation, the dates and Critiéal Milestones set foxth in Appendix B) shall .

be extendsd by the same period of thme as is attibutable fo the delay in achieving certificatlon. Without
Timitation of the foregoing, failure fo timely achieve certifioation whoro Contractor has pursued the .
application for certification with reasonable cave and diligence shall not constitute an Event of Defoult

under Scotion A of this Agresment, nor shall Contractor be subjeot to the Liguidated Damage provisions-

of Section 29 of the Agreoment by reason of sugh ‘delay in achioving certification.

'(2) Contractor attests that it submitted a complete application for Federal certification,
including use of the System for RCY elections, fo a serfified Independent Testing Authority (ITA) on
August 22, 2007. Cordractor shalk provide City witha copy of this applieation by December 1, 2007,

(3) I Contractor fails to obtain all necessary Federal and State certifications and
approvals of the system for use in RCV elections in time for the November 2008 election, Cogtractor
shall follow the contingency plan it develops as required by Section KIT of Appendix G tind pay for al
costs associated with fliis confingenay plen as yequired by the same seotion, .

6. Acceptance Procedure
A, RCV Design Specifications

Contractor ghall deliver the RCGY Design Spesifications fo City in agcordance with Appendix B
{Implementation Plan). If the City believes that the RCY Design Specificafions do not fulilt the ’
Performance Specifications, the City shalt provide Contracior with a defalled and specific wriiten
summary olearly stating ¢ach failure of the RCV Design Specifinations to capture the Performance
Speoificafions. Bxcept to the exient the City Slearly and speaificaily objeots to each failure of the RCV
Design Specifications to comply with the Performancs Specifications in writing within fourfeen (14)

 salendar days of the date of its recsipt of the Design Specification from Contrgetor, the City wiltbes . .
deerned to have accepled the. same. After receipt from the City of a timely writien fotice specifically
stating each failure of the Design Speoification to comply with the Pexformance Specifications,
Contrantor shall within twenty (20) business days.from recoipt of written notice from the City comect the
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maintained in good ordler 50 as fo perform in accordance with the specifications set forth in the
Documentation for the Hardware and Appendix A {Acceptance Test Plen and Acceptance’
Criteria) , free of any Error, Defeot or Malfunotion, .

()  Limilations

i, Notwithstanding any otber terms or provisions of this
Agréement, Contractor is not obligated to repair or teplace,
and Contmetor’s warranty obligations wmder this Section SB(2)
shatl not be applicable to, any of the following:

o paper, seeurity seals, batteries (other than
nternal batteries on DRE voting wnils), or other
consumable parts or supplies, .

b produgts which have been repaired ot
altered by persons othex than Contractor and other than
those expressty approved in writlng by Confractor,

o, © prodoets from which the serial numbers
have been removed, defaced or changed by City or pefsons
underthe City's control, .

: A products damaged while in use by or
in the control of the City as aresult of accident, disaster,

_ theft, vandaliam, neglect, abuse, use of any product fora
purpose other than the pucpose for which it is designed or
use not in accordance with Documentation furmished by
Contractor, -

8, products which have been subjected tor
physical; mechanioal or elestrical stress or alteration or any

" gonversion by persons other than those expressly apptoved
jn writing by Contmctor,

1 produsts used by any person ofher than
City's employees or persons under City's direct supervision
tnolnding withowt limitation the voting publie. :

' (3} City’s Remedy. Provided Conteaotor tituely performs Confractor’s warranty
obligations wder this Agreement, City’s exclusive romedy and Contractor's entire Habilify for breach
of the limited warranty of Section SB(2}, will be replacement of defeotive cotnponents doring the*

_ termi of this Apreement in accordance with this Section SB(2). This subsection SB(2) is not intended
to impair or limit Contractor’s indemnification obligation under Seatidns 21 or 24 of this
Agreement, e . -

(@) Warranty Disciaimer

Contractor diselabms all other warranties, either express or implied, not expressly and specifically
set forth leroln inclnding, withont Imitation, the implled warranties of fitness for a particular

purpose and mexcliantability.

(5) Availability of Replacentent Paris .
" Coniractor shall maintain spare paris for each itﬂ_rﬁ of Hardware throughout the term of this
Agreement pursuant fo the terms of Appendix G (Support Maintenanee Services) attached hereto.
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{6) Syétem Warranty

Confractor wattants that, during the term of this Agrectnent the System will meet or cxce‘cd the
. fumctional requirements set forth in Appendix A (Acceptance Test Plan and Accepiance Criterin) and
Appendix D (Performance Specifications), the RCV Design Specifications, and the Documentation.

C, System Certification

(1) The City acknowledges and agrees that {{) for the Haydware and System Software to
be used in an election, componenis of the Flardware and System Software will sequire certification by the
Secretary of State of California; (if) that certification by the Blection Assistance Comrnission and
National Association of State Election Direotots, as well as possibly other governraental and quasi-
govarnmental agencics, toay be required {o achieve certification by the California Seeretary of State; and
(iii) the time required by any certifying agenoy to process the application for cetiification is ot within the
control of Contractor, The City aprecs that Conteaotor shall not be in defanlt of this Agréernent, and shall
have no lability under this Agreerment, for any failure of Contractor 10 achieve any required sertification
within any date or tirae period set forth in this Agreement (including, without limitation, Appendix B) or
for any delay in any subsequent deadline resulting ffom the gertification delay where such delay is not
dus to the failute of Confractor fo pursus a timely spplication for certification with reasonable oare and

diligence, Where the required certification Is delayed for rensons other than Contractors failurs to tmely.

pursue such application for certification with reasonable care and diligence, the dates set forth n this -

Agresment (inchiding, without fimitation, the dates and Critical Milestones set forth in Appendix B) shali |

be extended by the same period of tims as is aticibutable to the delay in achieving certification. Without
fmitation of the foregoing, failure to timely achieve certification where Corifractor has pursued the
applioation for cextification with reagonable carc and diligence shall not constitute an Bvent of Default

under Section 9A. of this Agreement, nor shall Contractor be subjeot to the Tiquidated Damage provisions-

of Section 29 of the Agreement by reason of such delay in achieving certification.

) "(2) Contractor atfests that it submitfed 2 complete application for Federal certification,
inetuding use of the System for RCV elections, 10 a cerfified Independent Testing Autherity (ITA) on
Angust 22, 2007, Contractor shatl provide City with a copy of this applcation by December 1, 2007,

(3) ¥ Contractor fails io obtain all necessary Federal and State certifieations and
approvals of the system for use in RCY electlons in time for the November 2008 election, Confractor
shall follow fhe confingency plan it devclops as required by Section XTI of Appendix G Hud pay for al
costs associated with ihis confingency plan as required by the same seotion, )

6. Acceptance Procedure
:;l RCV Design Specifications

Contractor shalt deliver the RCV Design Specifications to City in accordance with Appendix B
(fmplementation Plen), If the City believes that the RCV Design Specifications do not fulfill the )
Performance Spesifications, fhe City shall provide Contractor with a detatled and specific written
summary cleatly stating eack failure of the RCV Design Specifications to capture the Petformance

 Specifications, Bxeept to the cxtent tho City élearly and speoificaily objects to each failure of the RCV
Design Specifications to comply with the Performance Specificatiops in writing within fourteen (14)

" calendar days of the date of its reeeipt of The Design Specification from Contractor, the City will he . .
deemed to have accepled the same. After reocipt from the City of a Hmely written hoties specifically
stating each failure of the Design Speeification to comply with the Pexformance Spesifications,
Contractor shall within twenty (20) business days.from receipt of written notice from the City correct the
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failures stated by the City and submit revised RCV Design Speoifications to the Clty. Tf the Confractor -
does not correct the failures(s) stated in the City’s timely written notice of the failure of the RCV Design
Specifications fo comply with the Performance Specifications, within such twenty {20) business day
period, such failure shall constitute an Bvent of Default, ) . .-

B.  Hardware Acceptance,
" Hardware shall achieve acccptanm": hy the éity, in acordance with the following:

Within ten (10) days of Contracior's written notice to City that it has performed acceptance '
testing of the Hardware and that fhe Hatdware safisfies the Acceptance Tests, City shall either (f) notify

Contractor in writing of its Acoeptance of the Hardware or (i) notify Contractor in writing by delivery of -

a.Defeot Notics of its rejection of the Hardware stating with speoificity the failure of the Hasdware in
question to comply with the Acceptance Tests, If City fails fo delivet fo Cantractor a Defect Notice
within such ten (10) day period, the Hardware shall be deerned accepted by the City.

C. ~  Software Acceptance.

_ The System Sofiwate shall achieve Acceptance by the City in aocordancés with the foﬁéwing
. before delivery to the City: )

‘Within ten (10) days of Contractor’s writien notice to City that it has performed acoeptance
festing of System Software and that the System Software satisfies the Acceptance Tests, City shall either
(i) notify Contractar of lts Aceeptance of the System Software o (i) notify Contractor i writing by
delivery of a Defect Notice of its rejection of the System Software stating with specificity the failure of
the Systern Software in question to oomply with the Accoptance Tests, i City fails to deliver to )
Contractor a Defest Notice within such ten (10) day periog, the, System Software shall be deemed
acoepled bythe City. oo .

D, Tinal Acceptince of Systern. Upon (a) System passing the Acceptance Tests, (b)
Contractor's delivery of the Documentation for the System to City as provided in Section 7 below, and {¢)
" upon certification by the Deparfment to the San Francisco Board of Supervisors that the official statement
of voles cast in the June, 2008 elections are complete and aceuraté, City shall, within three (3) days
thereafter, notify Contractor of its Acceptance of the System or the System's failure to achieve
Acceptance. Xf Clty fails to notify Contractor in writing elearly and speoifically stating the failure of the
System to achieve Final Accoptance within thres (3) days after the last{o ocour of such events, Final

" Acceptancs will b deemed to have ocourred. X following Final Acteptance (i) a legal action is instituted

chatlenging the results of the Yune 3, 2008 electlon, and (if) such action rosnlis in 4 final judgment ofa
court of competent jurisdiotion holding that the System did not propetly record and tabulate votes in such
election, Contractor shall (a) be Hable for Liquidated Damages in accordance with Section 29(C)(3) of
this Agreement, and (b) xefund to Cify-promptly upon demand-amounts paid by City to Contractor upen
Final Acceptance for the Hardwaire and System Software (the “Final Accepfanoe Payment”). Jn such
event, Coniractor shall be afforded a period of thirty (30) days afier notice pursuant to Section 3(A)(H) to
remedy the failare of the System to properly record and tabulate vetes, Upon Confraclor renedying
failure of the System fo properly tabulate votes within such thirty (30) day period or Iafer provided the
Agreement is not sconer ferminated by the City, City shall return the Final Acceptance Payrnont to.
"Contractor; ’ .
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1. Documeniation Delivery

Contractor shall deliver one (1) electzonic copy {capable of hard copy Teproduction by City) of
the completed Doonmentation for the Syster, inoluding for ali Systera Software and Hardware, in
accordance wifh the Appendices B (Implementation Plan) and G (Support and Maintenance Services),
The City may withhold its issuance of the notice of Final Acceptance under Section 6(D) untit City
reveives the completed Docnmentation. The City may make such number of copies of the Document ag is
required for City to conduct an ¢lestion. The Clly shall furnish Dosumentation only o authorized persons
avting umder the divection of the City in the conduot of an election. "

8 : Torm antl Tez;mination!’l‘erminaﬁan for Convenience

A, Tmplementation Plan, The Implementation Plan is set forthin Appendix B
(fmplementation Plan). : : ‘ )

i Defays, To prevent stippage inthe completion of the projest, Contractor aprees
{hat if such slippage oveurs due to the fault of Contractor and not due to an Rxcusable Delay (as defined
hevein Section 56), it will assign additional qualified porsonnel to the project,

' il Time of the Essence. The pariies agree that tire js of the essence, and that the
System will be developed and jmplemented in accordance with the Implementation Plan. Notwithstanding
the foregoing, Confractor shall vot be responsible for delays not caused by Contractor or due fo any
Excusable Delay. ’ '

", Critical Milestones, Contractor acknowledges and understauds that the
Tmplementation Plan contains Critioal Milestones which must be attained by the dates Hsted in Appendix
B-1 (Critical Milestones) in order to mike the System aveilable for use in the election of February 2008
and subsequent elcotiors covered under this Agreeent. Ty the event Contractor fails to achieve a Critical
Milestone by the date set forthon Appendix B-1, and docs not eure such failure within the oure period
stated in Seotlon H(A)ED), the City way impose Liguidated Damages accordanice with Seotion 29 of this
Agreemeilt, .

B. Progress Reports, Contractor shall pfovide City weekly writfen status repbrts advising
the Gity of iis progress, which reporis will be delivered not Jater than three (3) days following the week to
which it relates. For prposes of this paragraph, & week shall mean Sunday thropgh Saturday.

C Tepunbtation for Cause, Fu the event Contractor commits an Bvent of Defandt (as .
defined in Section 9(A)), fhis Agresment may be terminated. Termination will be effective afler ton (10)
days written otice fo Contractor. No new work will bo undertaken afier fhe date of xeceipt of any notice
of fermination. In the event of such termination, Contractor shall be paid amounits required to be paid
. under this Agreement up to the date of termination. However, City may offset against such amounts due
to Contractor any Liguidated Damages and other direct damages which City will incur by reason of
Contractor’s default and which City is permitied to recover wndér this Agreement. Bxeept as otherwise

stated in Scotlon 29 of this Agrégment, such offset will riof constifute a waiver of any ofher remedies
available to Clty under this Agreement. e

D, Termination for Convenience, City tnay ferminate thiy Agreement for City's
convenionce and withont oavse at any time by giving Conitactor thirty (30) days prior vaitten notiee of
such termination. Tn the event of such termipation, Cify shall pay Contractor (i) those anounts owed to
Confractorunder this Agreement up fo the date of termination, and (if) those cxpenses reasonably
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Tailures stated by the Cily and submit revised RCV Design Spesifications to the City. If the Contractor-
does not correot the failures(s) stated in the City’s timely wriften notice of the failure of the RCV Design
Specifications to comply with the Performance Specifications, within such twenty (20} business day
period, such failure shall constitute an Bvent of Default, ' . : .-

B. Hardware Acceplance,
" Hardware shall achieve acceptance by the Cxty in acootdance with the following:

Within ten (10) days of Contractor’s written notice to City that it has performed acceptance
festing of the Hardware and that the Hardware satisfics the Acceptance Tests, Cily shall either (f) notify
Contractorin writing of its Acceptance of the Hardware or (i) notify Confractor in writing by delivery of
a Defect Noticé of its rejection of the Hardware stafing with speeificity the failpre of the Hardware in
question fo comply with the Acceptance Tests, If City fails to deliver to Canteactor a Defect Notice
within such fen (10) day period, the Hardware shall be deomed accepted by the City. '

C. Software Acceptanee.

) The Systam Software shall achicve kcceptance by the City in accordauc;: with the following
. before delivery to the City: '

Within ten {10) days of Contractot's written notice to City that it has performed acceptance
testing of System Software and that the System Software satisfies the Acceptance Tests, City shall either
() notify Conttactor of ite Acceptance of the Systera Software or (i) notify Confractor in wiiting by
delivery of a Defect Notice of its rejection of the System Sofiware stating with specificity the failure of
the System Software in question {o comply with the Acceptance Tesis. I City fails o deliverto '
Contractor a Defect Notice within sueh ton (10) day period, the,Systera Software shall be deered
accepted by the Cily. ‘ oo ’ .

D. Tinal Accepiance of System. Upon (a) System passing the Acceptaneo Tests, (b)
Contractor's delivery of the Docuinentation for the System to City as provided in Section 7 below, and {¢)
" upon certification by the Department to the San Francisco Board of Stpervisors that the official statement
of volfes cast in the June, 2008 elections are complets and acourats, City shall, within thres (3) days
_ thereafler, notify Contractor of its Acceptance of the System or the Sysem's failure to achisve
Acceptance, Jf City falls fo notify Contractor in writing olearly and specifically sfating the failure of the
System to achicve Final Acesptance within thres (3) days after the last {o ocour of such svents, Final’

Aceeptance will bo deemed 10 have ocourred. X following Final Acteptance (£) a legal action is institvicd

challonging the results of the Juue 3, 2008 eleotion, and (5i) such action results in # final judgment of a '
court of compstent jurisdiotion holding that the Systern did not properly xesord and tabulate votes in such
elestion, Contractor shall {a) be Hable for Liquidated Damages in acoordance with Section 293 of”
this Agreement, and (b) tefund to City.promptly upon demand-amounts paid by City to Contractor upon
Pinal Acceptance for the Hardware and System Software (the “Final Acceptance Payment”). In such
event, Coniractor shall be afforded 4 pariod of thirty (30) days afier notico pursuaat to Section 9(A)(iD) to
remedy the fafluze of the System to properly record and tabulate votes, Upan Contractor remedying
failure of the System fo properly tabulate votes within such thitty (30) day petiad or later provided the
Agreement is not sooner tetminated by the City, City shall refurn the Rinal Acceptance Paymentfo.
"Contractor; ' .
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7 Documentation Delivery

_ Contractor chall deliver one (1) electronie copy (capsble of Tard copy reprodustion by City) of
the completed Documentation for the System, including for all System Software md Hardware, in
accordpnce wift the Appendicey B (Iroplementation Plan) and G (Support and Maintenance Services).
The City may withhold its issuauce of the notice of Final Acceptance under Section 6 (D) until City
receives the completed Dosnmentation, The City may make such number of copies of the Document as is
required for Cify to obnduct an eleétion. The City shall furnish Documentation only to authorized persons
acting wmder the direction of the City in the conduot of an election. "

B, Torm and Termination/Termination for Convenlence

C AL Imi]lem'entaﬂqn Plan, The Implezﬁentat{ox; Plan is set forth in Appendix B
{fraplementation Plan)., - ‘ '

1. Delays, To provent shippage in tho completion of the project, Contractor aprees
that if such slippage occurs due fo the fault of Contractor and not dus to an Excusable Delay (as defined
herein Section 56), it will assign additional qualified personnel to the project.

' #, Tinte of the Essence. The parties agtee that time §s of the essence, and that the
System will be developed and implemented in accordance itk the Implementation Plan, Notwithstanding
the foregoing, Contractor shall not be responsible for defaye not caused by Contractor or due to any
Excusable Delay. ’ . '

' " g Criftesl Milestones. Contractor acknowledges and understands that the
Tmplementation Plan containg Criticat Milestones which must be attained by the dates listed in Appendix
'B-1 (Critioal Milestones) in order to maks the System available for use ju'the eleetion of February 2008
and subsequent eleotions covered under this Agreerment. In the event Contractor fails to achieve a Critieal
Milestone by the date set forth on Appendix B-1, and docs not sie such faiture within the cure period
stated In Section 9(A)(), the Clty may imposo Liquidated Damages in aceordanics with Seotion 20 of this

‘Agreemeit.

B. Progress Reports, Contractor shall provide City weekly written statns repbrls advising
the City of its progress, which reporis will be delivered not Iater than three (3) days following the weck to
‘which if relates. For purposes of this paragraph, & week shall mean Sunday farongh Saturday.

C. Termination for Canse. In the event Contractor comtnits an Bvent of Default (as
defined in Seotion 9(A)), fhis Agresment may be terminated. Termination will be effective afler ten (10)
days written notice to Contractor. No new work will be undertaken afier the date of recelpt of any nofice
of ternrination, Ta the event of such termination, Contractor shall be paid amounts required to be paid
under this Agreement up to the date of termination, However, City may offset against such smonnts due
to Coniractor apy Liguidated Dainages and otber direct damages which City will incur by reason of
Contragior's defanlt and wihich City is permitied to recover wndér this Agreoment, Fxcept a8 otherwise
stated in Section 20 of this Agregment, such offset will not constitute a waiver of any other remedies
available to City under this Agreement. -

. Terpnation for Couvenience, City may terminate this Agreement for City's
tonvenience and without oause at any time by giving Contractor thirty (30) days prior wrlften notiee of
such termination. In the svent of such fermipation, Cify shall pay Contractor (i) those amounts owed to
Contractor under this Agrecment up to the date of termination, and (i) those expenscs reasonably
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,incurred by Contractor after receipt of notice of termination. Contractor shall ecase Work on reeelpt of
notice of termination, Post-termination eruployee salaries, post-fermination administrative expenses, or
amy other cost not xeasonably inourred after nokee of fesmination will not be paid by the City. This

~ section shalinot prevent Confracior from recovering costs necessarily incurred in discontinuing further

work undet the contract after receipt of the fermination notice,

E, ° Obligations wpon Termination. Upon termination of this Agreement, Coniractor shall
subrnit an invoies to City for amounts payable by the City under Seotion 8D, for which Contractor has not
-previously beon compensated, Upon approval and payment of this luvoice by City, City shall have no '
futher payment obligations to Contractor provided, however, that any canse of action Contractor may
have against City under this Agreement (for breach of contraét or otherwise) shall not be impaired by
such invoioe or payment, . '

. X, Smrvival, This section and the following séclioxyfs of this Agreoment shall sutvive
tenmination or expiration of this Agreerent: 4-3, 10D, 13, 16, 17, 19 through 22, 24, 25, 26, 47 throngh
51,54, 56,57, 58 and 39, : :

G, Defaudt by City, Contractor may terhinate this Agreement by written notice to the City
ifs . '

when due, .

. i, City fails to cotaply with any ferm or provision of this Agreement (other than -
failure to make payment), and does not cure such failure within thirty (30) days of writfen notics from
Contractor of suoh longer time as agreed upon by City and Contractor as needed by City fo cure provided
City beging such eure within the initial thidty (30) day périod.. -

A City fails to pay any suby owing to Contractor within thirty (30) days of the date

. H. " Contractor’s Remedies, Contractor’s termination rights undex fhis Agresment
(ineluding, without Hmifation, Conirastor's termination rghts under this Section 8) are in addition o and
niobin leu of all ofher remedics available to Coptractor ynder this Agrecment, at law, equify or otherwise,

alt of which remedies are reserved and each. of which may be exercised simultaneously or in the °

alternafive. Without limitation to the foregoing, Contractor may elect in lieu of ferminafing this
Agreement in accordance with this Séetion 8, to suspend Contractor’s performance undet this Agreement
(without waiver of Conteactor’s ferinination right) upon a breach of this Agreement by City, in which case
such sugpengion may remain in effect until the first o ovour of (f) cure by the City of such breach or (if)
termination of this Agreement by Contractor after ¢xpiration of the cure.perlod (if auy) afforded City
nnder fhis Agreement. In the event of a suspension by Contractor, #ll scheduled dates and milestones of
this Agreement shall Bo oxtended by a perfod of time equal fo the duration of the suspension.

9, - Defanlt; Remedies,

A, Rach of the following shall constitute an event of default (“Event of Dcfault;f) under this
Agreement: : : : .

L Contractor is in breach of any of the following Sections of this Agreement: 16
(False Claims), 22 (Confidential Information), 23 (Insurance), 24-1 (Performance Bonds), 33
{Assignmens), 53 (Compliauce with Laws), 53-1 (Californda Secretary of State Compliance), of 594
(Privats Tnformation), and Contraotor fails to (a} commence to diligently attempt to cure breach upon
Contiastor receivingnotice of such breach, and (b) cure such breach within ten (10) days of Confractor
recelving notice of such breach or such longer time 43 agreed upon by City and Contractor as needed by
Contractor o cure provided Contractor begins such oure within the fuitis] ten (10) day period.
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fi. . Contracfor fails or refuses fo perform or observe any term, govenant or condition
contained in this Agreement (other than as set forth in Section (A)() above), and such default continues
for a'period of thirty (30) days after receipt of waitten notioe thereof from City to"Coniractor or such
lonper fime as agreed upon by City and Coniractor as needed by Conteactor to eure provided Contractor
begins such cure within the initial ten (10) day period. )

. it Contractor does not cottect the failures of the RCV Design Specificafions to’
comply with the Performance Specifications within bwenty (20).business days of receipt of wiitlen notice
from the City as requived under Section 6.A or such longer time as agread upon by City and Contractor as
needed by Contrastor o oure provided Contractor begins such eure within the initial fwenty {(20) day

period,

Iv. Contracior does not correct the material seourity or malicious cods problems
identified by the third patty reviewer and does not cornply with the contingenoy plan a8 required under
Section 5.A.9. . ' ' ’

v, Contractor (A) is generally not paying ifs debis as they become dug, (B) files, or
consents by answer or.otherwise fo the filing agafust it of, 2 petition for yelief or teorganization or
amangement or any other petition in bankruptoy ox for liguidation or to take advantage of any bankmpioy,
insolvency or other debtors' relief law of any jutisdiction, (C)makes o1 assigmment for the benefit of its -
ereditors, (D) consents to {he appointment of 4 custodian, receiver, frastee or other officer with similay
powers of Contractor or of any substantial part of Confractor's property or (B) taXes action for the PUrpose
of any of the foregoing. .

v, A coutor government authority enters an order (A) appointing a custodian,
receiver, trustee or ofher officer with siniflar powers with respect to Contractor orwithrespeet to any
substantial pact of Contractor's property, (B) constituting an order for relicf or approving a petition for
relief of reorganization or arrangement or any other petition in bankruptey ot for liquidation or to take
advantage of any bankruptey, insolvenoy or other debiors' relief Jaw of any jurisdiction or (C) ordering
the dissolution, winding-np or liquidation of Contractor.

vil,  Contractor fails to meet any Critical Milestono stated.on Appendix B-1; provided
however, in the vasé of Crilical Milestones #3 and #4 only, if Contractor doss not cure such failure within
fhirty (30) days of Contractor recelyving writton notice from the City or such longer time as agreed upott
by City and Contrastor as needed by Contractor to cwre provided Contractor begius such cure within the
initial thirty (30) day period. .

B.  Onand afier any Bvent of Default, which is not oured within the fime periods stated in
Section 9(A) atove, City shall have the right to exercise its lega] and equitable femedies, including,
withiout Limitation, the right to fertuinate {his Agreement ox to seok speoifie performance of all or any part
of this Agreement. In addition, City shail Tave the right (but no obligation) to eure {or cause fo be oured)
on behalf of Contractor any Event of Default; Contractor shall pay to City on demand afl costsand
expenses reasonably and nedessatily inonrred by City in effecting such cure, with iriterest thereon from
the date of incurrence at the maximus rate then permitied by law. City shall have the right to offset from
any amounts due to Contractor under this Agrcemont or any ather agreement between City and Contractor
all damsiges, losses, costs ot expenses incurred by City as a result of such, Yivent of Default and any
liquidated damages due from Contractor pursuant to the terms of this Agreement or any other‘agrecment,

-G Al remedies provided for in this Agreement may he exercised individually or in

* combination with any other remedy dvailable hevennder or under applicable laws, Tules and regulations.
The exercise of any remedy shall not preclude or in any way be deomed fo waive any other remedy.
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_incured by Coniractor after receipt of notice of termination. Contractor shall cease Work on receip! of
notice of termination. Post-termination employee salaries, post-termination adrolnistrative expenses, or
any other costnot reasonably incurred after notice, of fermination will not be paid by the City, This
seotion shalt not prevent Contractor from recovering costs necessarily incurred in di scontinuing further
work under the contract after receipt of the termination notice,

. Obligations nport Termination, Upon termination of this Agreement, Contractor shall
submit an invoice to City for amounts payable by the City under Section 8D, for which Contractor has not
previously been compoensated. Upon approval and payment of this invoice by City, City shall haveno
further payment obligations to Confrastor provided, however, that any cause of action Confractor may
have against City undor this Agreement (for breach of contradt or otherswise) shall ot be impaired by
SL_Joh invoice or payment, - . . ’

- ‘¥,  Survivel. This scotion and the following sections of this Agresment shall sutvive :
termination or expiration of this Aprecment; 4-3, 10.D, 13, 16, 17, 19 through 22, 24, 25, 26, 47 throngh
51, 54, 56, 57, 58 and 59, | '

G, Default by City, Cotiractor tnay terminate this Agreement by writien notice to the City
4 City fails to pay any sunrowing io Conteaglor within thirty (30) days of the date
when due. " . .

. il City fails to coraply with auy term or provision of this Agreement (other than -
failure fo make payment), and does not cure such failure within thirty (30) days of written notice from
Conteactor of stch longer time as agreed upon by City and Contractor as needed by City to oure provided
City begins such eure within the nitial thirty (30) day périod..

H.  Contractor’s Rentedies, Contractor’s termination rights mder thls Agreement

(moluding, without limitation, Contractar’s termination rights vnder this Section 8) ate in addition to and
ot in Heu of all othier remedies available to Contrastor utider this Agvesment, at law, equity or otherwise,

all of which remedies are reserved and cach of which may be excroised simultancously or in the * '

alternaiive, Without limitation fo the foregoing, Confractoxr may elect in lien of terminating this
Agreement in accordance with this Section 8, fo suspend Contractor’s performance wmder this Agreement
(without waiver of Contractor’s termination right) upon a breach of this Agreement by Cily, in which case
such suspension may rerain in effeot until the first o occur of (i) cure by the City of such breach or (if)
tetmination of this Agreoment by Contracior after cxpization of the cute.period (i any) afforded City
undsr fhis Agreement. In fhe event of a suspension by Contractor, sll scheduled dates and milestones of
this Agreoment shall be extended by a period of time equal fo the duration of the suspension.

L A befaidt; Remedies,

A, Each of the following shall constitute an event of default (“Event of Dcfaul?f) wnder this
Agreement: : :

i Contractor fs in breach of any of the following Sections of this Agroement: 16
(False Claims), 22 (Confidontial fnformation), 23 (uswance), 24-1 (Pecformancs Bonds), 33
(Assignment), 53 (Compliauce with Laws), 53-1 (California Seoretary of State Compance), or 54
(Private Information), and Contractor fails to {a) commenae fo diligently attempt to cure breach upon
Contrastor reselving notice of such breach, and (b) cuxe such breach within ten (10) days of Contractor
reoeiving nofice of such breach or such longer time a5 agreed upon by City and Contractor as needed by -
Contvastor to cire provided Contractor begins such cure within the initial ten (10) day period,

. - .
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fi. . Contracior fails or refuses fo perform ot observe any term, covenant or condition
contained in this Agreement (other than as set forth in Section S{A)(1) above), and such default continues
for & period of fhirty (30) days after receipt of written notice thexeof from City to'Contrasfor or such
longer fime as agreed upon by City and Coniractor asneeded by Contractor to cure provided Contractor
bagins such cure within the initial ten (10) day pesiod, ‘

it Confrastor does not cotrect the failures of the RCV Design Specifications fo
comply with the Performance Specifications within twenty (20).business days of receipt of writien notice
from the City as required wnder Section 6,A or suoh longer titns as agreed upon by City and Conixastor as
needed by Contractor to cure provided Contractor begins such oure within the inifial twenty (20) day
perlod, : . B '

v Contractor does not correct the material seourity or malicious code problems
identified by the third party roviewer and does not comply with the contingency plan as required under
Seotion 5.4.9. . ) ’

\2 Contractor (A) is geveralty not paying ifs dobls as they become dug, (B} files, or
consents by answer or.otherwise to the filing against it of, a petition for velief or reotganization of
arrangement or auy other petition in bankmuptey or for lguidation or to take advantage of any bankruptey,
insolvency or other debtors' relief law of any jurisdiction, (C) roakes an agsigoment Tor the benefit of its *
creditors, (D) consents fo the appoiniment of a custodian, recciver, tragtes or other officer with similar
powers of Contractor or of any substantial part of Contractor's property of ®) takes action for the purpose
of any of the foregoing. - .

v, A court or government authority exters an oxder (A) appointing a custodian,
recelver, trustee or other officer with similar powers with respect to Contractor or'with respeci fo any
substantial part of Contractor's property, (B) constituting an order for telief or approving a pefition for -
relief ot reorganization or arrangement or any ofier petition in bankruptey of for liguidation or to take
advantage of any bankruptey, insolvency or other debtors’ relief Jaw of any jurisdiction or (C) ordering -
the dissolution, winding-up or liquidation of Contractor. ) A

vitl,  Contzactor fails to meet amy Critical Milestone stated.on Appendix B-1; provided
however, in the casé of Critical Milestones #3 and #4 onily, if Contractor does not cure such failure within
fhirty (30) days of Contracior receiving written notice from the City or such longer tims as agreed upon
by City and Contractor as needed by Conteaotor to cure provided Contractor begins such eure within the
initial thirty (30) day period. - .

B. On and afier any Bvent of Default, which is not cured within the ime periods stated in
Section 9(A) above, City shail have the right fo exercise its legal and equitable temedies, including,
withiout linifation, fhe tight to forrainate this Agreement orto seek speoifio performance of all or any pact
of this Agreement. In addition, City shall have the tight (butno obligation) to cure {or cause to be cured)
on behalf of Contractor any Bvent of Default; Coniractor shall pay to City on demand plil costsand
expenses reasonably and negessarily incured by City in effecting such cure, with, iriferest thereon from
the date of inoucrence at the maximum rate then periitted by law. City shall have the right to offset from
any amounts due to Contractor under this Apreement or any ofher agreement botween City and Contractor
all damges, losses, cosis or expsnses ineurred by City as a resulf of such Event of Default and any
liquidated damages due from Contractor pursuant fo fhe terms of this Agreement or any other agregment.

. ¢, Allremedies provided for in this Agreement may be exercised individually or in

* combination with any other romedy dvaitable hereunder or under applicable laws, Tules and regulations.
The exerciso of any remedy shall not preclude or in any way be deemed to waive any other remedy,
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10,  Paymenis

A, Fixed Price. In consideration for the services rendered under this Agreﬁment and for the
rights in the Hardware and System Software grauted herenunder, the City shall pay to Condractor the
amouat set forth in Appendix C (Deliverables) in accordance with the Payment Schedule attached heveto
and fully incorporated herein as Appeadix ¥ (Payment Schedule). Tnno event shall the amount of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
251100 Dollarg ($12 650,233.25), Compensation shall be due and payable within ﬁurty days of the date.
of Contraotor’s involas. Al] payments from Cily to Contractor shall be made via wiré fransfer in
accordance with written wire mstructlons provided by the Conkactor.

B. Payment Does Not Imply Acceptance of Work. The granting pf any payment by City,
or the receipt thereof by Contractor, shall in no way 1essan the responsibility of Ccni;mntor to conform fo

the reqmrements of this Agteement.

C, ' Syatem Trade-In-
(1) Ona five {5) year straight-Hne deprec:aton schcdulc, from the date of the Bffeetive Date,

Contractor will allow Cily the option of trading in components of the System , inf exc]}anga for the latest
version of cestified Hardware and Sofiware, developed or releaséd by Contractor, at the clrent market
price. The Cify may, at ils sole disoretion, oxercise this option prior to the expirauon of the five (5) year

period, .

Year Dcprf:ciatcd% Credit%
2009 .- 120% .| 80%
2010 40% 60%
2011 60% A0%
2012 80% 20%
2013 100% " 0%

(2) Bffective on the dute that the City notifies Contractor that it will exercist this ophon,
Contractor shall provide City with priofity of dehvery over all’ othcr sales made by the Conhactor after

the City provides such notice.

D. Taxes. Payment of a}ly taxes, ineluding possessory intefest faxes and Califomnia sales
and vse taxey, levied upon or as 4 result of this Agreement, or the goods or services defivered pursuant
hereto, shall be the obligation of Contrretor,

Contractor xecognizes and understands that this Agreement may oreate a “possessory intexest” for
property tax pirposes. Generally, such a possessory interest s nof oreated unless the Agresment entitles
the Contractor to possession, oscupancy, or use of City property for private gain. I such a possessory
interest is created, thenﬂw following shall apply: -

- (1) Contractor, on behalf of itself and any pamuttcd suceessors and assigns, recognizes and .
wnderstands that Contractor, and any permitted suecessors and assigns, may be subject to real properly tax
: aswssmentq on the possessory interest;

(2) Coniractor, on behalf of itgolf and any pemﬂed sueoessors and assigns, recognizes and,

mﬁers’amds Ihat the creation, extension, renewal, or assignment of this Agreement may result in a
“change in ownership” for purposes of roal property taxes, snd therefore may result in a revaluation of
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any possessory interest oveatod by this Agreerent, Conlractor accordingly agrees on behalf ofifself and
its permitted successors and assigns to yeport on behalf of the City to the County Assesior the information
required by Revenue and Taxation Code section 480.5, a3 amended from time to time, and any successor

provision,

{3) Contractor, on behalf of tself aud any permitted sucoessors and nssigns, recognizes and

understands that other events also may cause a change of ownership of the possessory intercst and vesult

in the revaluation of the possessory interest. (sce e.g., Rev, & Tax, Code section 64, as amended froxm

" time to time), Contractor accordingly agrees on behatf of itsel and its permmitied suocessdrs and assigns
to report any change in ownership fo the County Assessor, {he Stato Board of Equalization or other public

_ agency as required by law. ’ :

(4) Conteactor further agrees fo provide such other information as may be requested by the City to
enable the City to comply with any reporting requirements for possessory interests that are imposed by
applicable law. .

11, City Responsibilities

A . City Representative, City will make availablo to Contractor a qualified project manager
who will be authorized to make binding decisions for the City regarding this Agreement and will
promptly: ' ’

()  review all specifications; technical materials and other documents submitted by
Contrastor, request hecessary corrections, and approve such documents;

()  provide requestod City infotmation and data and assume tesponsibility on the

adequacy of the same; )
(ifl)  advise Contractor of City’srequirements; and

(v}  upon request provide access 16 City’s staff, facility and hardware.

12. Coutractor Staffing and Support Services

A, Profect Manager, Contraotor shall designate s Project Manager in accordance with the
requirements of Appendix G (Suppord and IMaintenance Services),

. Contractor shall use its easonable efforts to malntain the same Project Manager until

- Agceptance of the System. However, if Conbactor sieeds to replace its Project Manager, it shall endeavor
{0 provide City with written notloe thereof at loast 45 days prior to the date the Project Manager is o be

. replaced, Notwithstanding the foregoing, Contractor may appoint temporary Project Managersin -
connettion with short term unavailability; siek leave, ot reasonable vacations, provided that Contractor
gives City reasonable notification hereof in advance,” .

City oty require Confrastor {o veplace ifs Project Manager, by glving Contractor
notification thereof and City’s objeotive reasons fherefore. Upon receipt of such notice, Contractor shall
muke reasonable efforts 1o replace the Frojeot Manager as soon as reasonably possible, provided that
Contrastor shall not be vequired to remove personnel from other ongoing projeots. Confractor shall not be
obligated to removs any Project Manager if such removal would in the reasonable opinion of Confractor
violate applicable Jaw or subjest Contractor o Iiabilify, .
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10, Payments

A. Fized Price. In consideration for the services rendered under this Agrecinent and for the
rights in the Hardware and System: Sofiware granted herounder, the City shall pay to Contractor the
amount set forth in Appendix C (Déliverables) in accordance Wﬂh the Payment Schegule attached hereto
and fally incozporated herein ag Appendix ¥ (Payroent Schedule). Tnno event shall the amount of this
Agreement exceed Twelve Million Six Hundred and Fifty Thousand Two Hundred and Thirty Three and
257100 Dollars ($12,650 233.25), Compensation shall be due and payable within iinrty days of the datc
of Continstor’s invoice, All payments from City fo Contractor shall be made via wire fransfer in
accordance with written wire {nstenstions provided by the Contractor.

"B, I’ayment Does Not Imply Accoptance of Work. The granting of any paynent by City,
or the reoeipt therenf by Contractor, shall in neo way lessen the responsibility of Contractor o conform fo
the requements of this Agreoment.

c, System Tradedn- ’

(1) Ona five (5) year straighi-line deprﬂclaton schedule, from the date of the Bffective Date,
Contractor will allow City the option of trading in ¢componsnts of the System , inf exchange for the 1a’rcst
version of cerfified Hardware and Software, daveloped or released by Contractor, at the etirent market
price. The City may, at its sole discretion, exeroise this option prior to the exptratlon of the five (5) year

- peviod,

Year Dapreciatcd % i Credit%
2009 .- 120% . 180%
2010 40% 60%
2011 60% 40%
2012 g0% 20%
2013 100% ) 0%

(2) Effestive on fhe date that the City notifies Contractor that it will exeroise this option,
Contractor shall provide City with priotity of delivery over all othcr gales made by the Contractor afier
the City provides such notice.

D, Taxes. Payment of aiay taxes, Including possessory inforest fexes and California yales
and uge taxes, levied upon or as a result of this Agreement, or the goods or services dehvered pursuant
hereto, shail be ths obligation of Contractor,

Contmclortccogmzhs and understands that this A greement may create a “possessory mterest” for
property tax pluposes. Ganerally, suish a possessory interest is not oreated unless the Agreement entitles
tha Contractor to possession, ocoupancy, or use of C1ty pxopaﬁy for private gain, Esuch a pOSSeSSOLY
interest is created, then the following shall apply: *

(1) Contractor, on behalf of iiself and any perrmttcd snceessors and agsighs, recognizes and
understzuds that Contractor, and any permitted successors and assigns, may be subject toveal propeity lax
- assessmeénts on the possessory interest;

(2) Confractor, on behalf of itself and any permitted suceessors and assigns, recognizes and

lmderstands that the creation, extension, renewal, or assignment of fhis Agrecment Ay yesultin a
“change in ownership” for purposes of real property taxes, and therefore may resultina rcvaiuatmn of
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any possessory interest created by this Agreement. Contractor accordingly agrees on behalf ofiiself and
its permitted suceessors and assigns to report on hehalf of the City to the County Assessor the information
required by Revenue and Taxation Code seotion 4805, as amended from tirae to time, and any successor

provision.

(3) Contractor, oh bébalf of itself and atiy permitied sucoessors and assigns, recognizes and
understands that other events also may cause a change of ownership of the possessory interest and result
in the revaluation of the possessory interest, (see e.5,, Rev. & Tax. Code section 64, as amended from”
fime to fime), Contractor accordingly agrees on behatf of itself and its perrmitied sucoessors and assigns
to report any change in ownership to the County Assessor, the State Board of Bqualization or other public
agency as requited by law, ’ -

4 Contractor farther agrées 1o provide such other inférmation as may be Tequested-by the City to
enable fhe City to comply with any reporting requiroments for possessory interests that are imposed by
applicable law. .

11, City Responsibilifies

A, CityRepresontative, City will make availablo to Contractor a quatified project manager
who will be authorized o make binding decisions for the City regarding this Agreemont and will
promptly: '

M review all specifications, techmical materials and other doouments snbmitted by
Contractar, request necessary corrections, and approve such documents;

()  providerequested City information and dafa and assune resbomibiiity on the

adequacy of the samsg; .
()  advise Contractor of City’s requirements; and

iv)  upon request provide access t6 City's staff, facility aud hardware.
> ty .

12.  Coniractor Staffing and Support Serﬁces

A, Project Manager, Contractor shall designate & Projest Manager in ascordance with the
requirements of Appendix G (Support and Maintenance Services).

. Contractor shall use its reasonable efforts to maintain the same Projeot Manager vndil
Agceptance of the System. However, if Contractor needs to rephace its Project Manager, it shall endeavor
to provide City with written notice thereof at least 45 days prior o the date the Project Manager isto be

. replaced. Notwithstanding the foregoing, Contractor may appoint temporary Project Managets in
connettion with short term nnavatlability, sick leave, or reasonabla vacations, provided that Contractor
gives City reasonable ndétification thersof in advance.”

City may require Contractor to yeplace its Project Manager, by giving Contractor
nolification thereof und City’s objective reasons therefore. Upon receipt of such notice, Contractor shall
make yeasonable efforts to replace the Projeot Manager as soon as reasonably possible, provided that
Contractor shall not be tequired to remove personnel from other ongoing projects. Confractor shall not be
obligated to remove any Project Manager if sueh removal would in the reasonable opinion of Confractor
violate applicabls law or subject Contractox 10 Liabitity. ‘ - ’
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B. . Staffing. Work under this Agreement shall bo performed onty by competent parsoniel
appropriafely frained in technical skills to perform their duties under the supervision of, and (subjeot o
subcontraoting by Contractor pursuant to Section 32) in'the employment of, Contractor. Contracior shail
comply with City's reasonable 1equests regarding assignment of personnel, but all personnel, including -
those assigned al City's request must be.supervised by Contractor, The personnel of sach party, when on
the premises of the ofher, shall comply with the seourity and.other personnel regulations of the party on
whose premises sucl individualis located. ,

C System Maintenance. Contractor shall maintain the System in accordance with .

* Appendix G (Support aud Mainfenance Services), On an election day through the ferm of the conteact, *
Conteactor shall provide thirty-three (33) field technicians to provide support, During each Election
Poriod (defined s the period commencing on the date logic and acouracy testing beging and ending upon
certification of the cleation resnlts by the Department of Bleotions to the San Francisco Board of

- Supervisors that the official statement of votes cast is.complete and acourate (the "Elestion Period")),
through the term of the contract, Confractor shall during Confractor’s normal business hours (excluding
weekends and holidays) respond 1o telephone requests for assistanes within fovr (4) business hours and
wse best efforts to remedy any Eror, Defeot or Malfunetion within twenty-four (24) business howss. Onan -
electiont day through the tenm of the contract, Contractar shall use best efforts to respond o nrequest for
assistance by the City and use best efforts to remedy any Error, Defect or Malfonetion within otie (1) hour
after the request for assistance, )

13, City’s Dafa . .
Any data o other matertials furnished by the City for use by Contractor vnder this Agreement shall remain

the sole property of the City and will be held in confidence in accordance with Section 22 of this
Agreemient, Such materials shall be returnod to City upon Acceptance of the Progras.

14, Guaranteed Maximmn Cosfs

A The City’s obligation hereunder shail not at any time exceed the amount certified by the
Controller for fhe purpose and pariod stated in such cerfification, In the event that the Controller fails to
sertify sufficfont funds to meet the City’s obligation to make the next peyment owed to Contractor vnder
Appendix ¥ (Payment Scheduls) on or before a date which is fifteen (15) days before such payment is
due, Contractor inay suspend Contractor’s performance under this Agrecment pwrsuaut to Seotion 8(H).

B, Bxcept asmay be provided by City ordinances goveming emergency conditions, the City
. and its employees and officers aronot authorized to request Contractor to perform services or 1o provide

materials, equipment and supplies that would result in Contractor performing services or providing
matarialy, equipment and supplies that ere beyond the scope of the services, matexials, equipment and
supplies agreed upon In this Agreement unless the agreement is amended in writing and approved as
requived by law to anthotize additional services, materials, equipment or supplies The City is not required
to retmburse Contractor for servives, materinls, equipment or supplies that are provided by Contractor
which are beyond the scope of the serviees, materials, equipment and supplies agresd upon in this
contract and which ‘were not approved by a written amendment to the agreement having been lawfully
executed by the City, . ’

C. The City and its employees and officers are not anthorized to offer or promise to
Coniractor additional fugding for this Agteement which would exceed the maximum amount of funding
provided for in-this Agresment for Contractor’s porformance wnder this Agresment, Additional funding
fof this Agreoment in exeess of the maximum provided in this Agresment shall require Jawiul approval
and certification by the Controller of the City and County of San Francisco. The City is not requived to
honor any offered or promises additional fiding for a contract which exceeds the mazimom provided in
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fhis Apreement whish requires fawful approval and cettification of the Coniroller when the lawiul
approval and certification by the Controller hag not been obiained, .

D, The Controller is not authorized fo make payments on any gontract for whioh funds have
notbeen certified as available in the budget.or by supplemental appropriation.

15,  Invoice Format

Tuvoices furnished by Contractor wnder this. Agreement must bo in a form accepfable to the

Controtler, and must inofude the Contract Progress Payment Authorization number, All amounts paid by

City to Contraofor shall be subject to audit by City,

Payment shall be made by City to Coniractor at the addx&s specificd upon each involee.

16.  Submitting False Claims; Monetaxy Penalties -

]

Pursuant to San Francisco Administrative Code seotion 21,35, any contractor, sithoontractor or )

consultant who submits a false claim shafl be Hable fothe City for three times the amount of datnages
‘which the City sustains beoceuse of the false elaim. A contractor, subcontractor or consultant who subtnity
a fales olaim shall also be Habls to the City for the costs, including attorney's fees, of a civil action
brought to recover any of thoss penalties or damages, and may be liable fo the City for a civil penalty of
up to $10,000 for each false claim. A contractor, sibsonteactor or consultant will be deemed 1o have
aubmitied a false claim to the City if the coniraclor, subcontractor or consultant; () Knowingly presents

" or canses ko be presented to an officer or eraployes of the City a falae clalm or request for paymentor ~ '
approval; (b) Knowingly makes, uses, or ¢auses 1o be made or used a false.recvrd or statement to geta.
false olaim paid or approved by the City; {¢) Conspives to dofraud the City by getting a falve claim
altowed or pald by the Cityy' (d) Knowingly makes, uses, or causes to be made or used a false regord or
staternent 16 conceal, avoid, or decraase an obligation fo pay of fransmit money or property fo the City;
() Y5 abeneficiary of an ipadvertent submission of a false elaim fo the Gity, subsequently discovers the
Talsity of the olaim, and fails to disclose the false alaim fo the City witbin a reasonable time after

discovery of the false claim,

17. Disaliowance |

I the event Coniractor claims or receives payment from City for a service not required by this
Agresmont, reiwbursetsent for which is Iater disallowed by Cify or State of California or United States
Government, Coniractor shall promptly tofund the disalowed amount 1o City upon City's réquest. Atits’
option, City may offset the ambunt disallowed from any payment due or to become due to Contraoctor
under this Agreement or any other Agreament.

15 INTENTIONALLY OMITTED

19.  Responsibilify for Furnished Eqnipment

City shall not be respbnsiblc for any daxonge o persons or properly as a result of the use, misuse or .

failure of any equipment ysed by Contiactor, o by any of its employees, even fhough such equipment be
furnished, setted or loated to Contractor by City. The aceeptance or use of stch equipment by
Contractor or any of its cmployeea means that Contractor actepts full responsibility for and agreesto
exonerate, mdenmnify, defend and save hacinless City from and against any and all olaims for any damage

or injury of any type arising from the vié6, Tajsuse or failure of such equipment, whether such damage be
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B, . Staffing. Work under this Agreement shall be performed only by competent personnet
appropriately trained in technical skills to perform their duties under the supervision of, and {subject to
subconiraciing by Contractor pursuant to Seofion 32) in the employment of, Coniractor. Contractor shall
comply with City's rensonable requosts regarding assignment of personnel, but all personnel, including

-those assigned at City's request must be.supervised by Contractor, The personne} of cach party, when on
the premises'of the other, shall comply with the secnrity and.other personmel regulations of the party on
whose premises such individual is Iocated, .

C System Maintenance, Contractor shall maintain the Systemin accordanse with

* Appendix G (Support and Maimenance Services),, On an election day through the term of the contract, e

Contractor shail provide thicty-three (33) field techuicinns to provide support. During each Blection
Period (defined as the period commencing onthe date logic and aceuracy testing begins and ending wpon
cettification of the oleation resulis by the Department of Blectons to the San Francisco Board of

- Supervisors that fhe official statement of votes vast is.complete and acouraie (the "Election Period")),
through the texm of the contract, Contractor shall duting Contractor’s normal business hours (excluding
weekends and holidays) respond to telophone requests for assistance within four (4) business hours and

use best efforts to remedy any Btror, Defect or Malfunetion within twenty-four (24) business hours. Onan -

election day through the term of the contract, Contractor shall use best efforts to respond io a request for

assistance by the City dnd vss best efforis to yemedy any Error, Defect or Malfunetion within orie (1) hour '

after the tequost for assistance,

13, Cliy’s Data, .

Any data ot other materials furnished by the City for use by Contractor vunder this Agresment shall remain |

fhe gole property of the City and will be held in confidence in nosordance with Section 22 of this
Agreomiont, Such materials shall be retuned to City upon Acceptance of the Progranss.

14, Guaranteed Maximtxm Costs

A, The City’s obligation hersunder shall not at any time oxceed the amount certified by the
Confroller for the purpose and period stated in such certification. Tn the event that the Controller fails fo
certify sufficiont funds to mest the City’s obligation to make the next payment owed to Contractor under
Appendix F (Payment Schedule) on or before a date which is fifteen (15) days before such payment is
due, Contractor may suspend Contractor’s performance under this Agreement pursuant fo Seotion 8(H).

B. Except as may be provided by City ordinances govoming cmargeﬁoy-eandiéiens, the City .

and its employees and officer’s are not aufhorized to vequest Confractor to perform services ot 10 provide
naterials, equipment and supplies that would result in Contractor pérforming services or providing
materials, equipment and supplies that are beyond the scops of the services, matexials, equipment and
supplics agreed upon in this Agreement unless the agreement is amended in wrifing and approved as
required by law to avthotize additional services, materials, equipment or supplies. The City is not requited
to reimburse Contrasior for servives, matenals, equiptient or supplies that are provided by Contrastor
which are beyond the scope of the services, materials, equipment and supplies agreed upon In this
contract and which were not approved by a written amendiment to the agreement having been lawfully
executed by the City, - ' '

C, The City and its employees and officers are not anthorized to offer or promise to
Contractor additional fuoding for this Agresment which would exceed the mazimum amount of funding
provided for in-this Agreement for Contragtor’s performance vnder this Agreement, Additional funding
for this Apreement in ¢xeess of the mazinnim provided in this Agreoment shall requive Iawful approval
and certification by the Controller of the City and County of San Franvisco. The City is not required fo
honor any offered or promised additional fanding for a contract which exceeds the mazimum provided in
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this Agreemeﬁt ywhich requires lawful approval and cettification of the Controller when the Tawful
approval and certification by the Controllerhag not been obtained. -

. The Controller is hot authorized fo m'ake payments on any gontract for whioh funds have
not beoh certificd as available in the budget.or by supplemental appropriation.

15, Invoice Format

Tnvoices firnished by Contractor under this, Agreement must be in a form acceptable to the
Controller, and must inelude the Contract Progress Payment Authorization number. All amounts paid by
City to Coniractor shall be subject to audit by City. .

Payment shall be made by City to Contractor af the address gpecified npon each invoice,

16.  Submitting False Claims; Monetaxy Penalties

Pursuant to San Francisco Administrative Cods scotion 21,35, sny contiactor, subcontractoror
consultant who submits & false olain shall be liable fo the City for three times the amount of damages
which the City sustains becouse of the false oleim. A contracior, subconfracior or eonsnltant who submits
a folse claim shall also be liable to the City for the costs, including attorney’s fees, of a civil action
brought to Tecover any of those penalties or damages, and may be Hable o the City for a civil penalty of
up t6 510,000 for eanh false claim. A contractor, subcontractor or consuliant will be deemed to have
subsmitted a false claim to the Gity if the contractor, subcontractor or consultant; (a) Knowingly presents

" or causes fo be presented to an officer or exaployes of the City a false claim or request for payment or :

approval; (b) Knowingly makes, uses, or ¢auses 1o be roade or used a falscrecord or statement to geta.
false claim paid or approved by the City; {¢) Conspires to doftaud the City by gelting a false olaim. |
allowed or paid by the City;” (4) Knowingly makes, uses, 0f tauses to be made or used a false xecord of
statement to conceal, avoid, or decrease an obligation to pay of fransmit money of property to the City;
{e) Ts n beneficiary of an inadveriont submission of a false elaim to the City, subsequernily discovers the
Falsity of the olaim, and fails to disclose the false claim fo the City withina reasonable Hme after

discovery of the false claim,

17. Trsallosyance

In the event Contractor olatms or receives payrment from City for a servics not required by this
Agreement, xofmbursetent for which is later disaliowed by City or State of Califoraia or Uniied States
Goveroment, Contractor shall prompily refund the disallovied amount to City upon City's request. Atits’
option, Cliy may offset the antount disallowed from auy payment due or fo become due to Contactor
wader this Agreement or any other Agreement.

18. INTBNTIONALLY OMUITTED

19, Responsibility for Foarnished Bquipment

City shall not be xesponsible for any demage to persons or properly as a result of the uge, misose or .

faiture of any equipment ysed by Conttactor, ot by any of Jis employees, even though such equipment be
furnished, rented or Joaned to Contractor by City. The acceptance or use of siich equipment by
Contractor or any of its epiployces means that Coniractor accepts full responsibility for and agreesto
exonerate, indexmify, defend and save harmloss City from and agninst any and all olaims for any darmage
or injury of any type atising “rom the usé, misuse or faiture of such equipment, whether snch darnage be
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1o Conivactor, its employees, City cmployces. or third parties, octo property belonging to any of the
above. . C

20.  Tudependent Contractor; Payment of Taxes and Othey Expenses

A, Tndependent Contractor, Contractor or any agent or employee of Contraotor shall be
deomed at 41} imes 1o be an independent contractor and is wholly responsible for the manner ju which it
performa the services and work requested by City under this Agréetment. Contracfor or any agent or
- employee of Contractor shall not have employes status with Ciiy, nor be entifled {o participate it any
plans, arcangements, or distributions by City pertaining to or in comtection with any retirement, health or
other benefits that City may offer its employees, Contractor or any agent or employee of Contractor is
Hable for the acts ang omissions of itself, its employees and its agents. Contractor shall be responsible for
all obligations and payments, whether imposed by feders], state or Jocal law, ificluding, but ot limited fo,
FICA, incoms tax withholdings, imemployment compensation, tnsurance, and other similar ~
responsibilitics related to Contrastor's performing services and wotk, or any agent or employee of
Contractor providing same. Nothing in this Agreemcnt shall be construed as preating an employtent or
agency relationship between City and Confractor or any agent or employes of Contractor,

Any terms in this Agreement zeferving to direction from City shail be constnied ags providing for
- direction as to policy and the result of Coniractor’s.work only, and not as to the means by which such 2
result is obtained, City does notretain the right to control the means ot the method by which Contractor
porforms work under this Agreement, .

B, Payment of Taxes and Other Expenses. Should Cify, in its diseretion, or a relovant
faxing awthority such s the Internal Revenue Servico ot the State Employmont Development Division, or
both, determine that an employee of Conttactor is an employee of the City for purposos of collestion of
any einployment faxes, the amounts payable under thds Agreement shall be'roduced by amnoumis-equal fo
both the employee and erployer portions of the tex due (and offsetting any credits foy amounts alteady
paid by Confractor which can’be applicd against this lisbility). City shall then forward those amonnts to- .
the relevant faxing suthority. N

Should 4 relevant taxing authority detormine a liability for past services performed by Contractor
for City, upon nolification of such fact by Gity, Contractor shall promptly vemit such amount duc or
arrange with City to bave the amount dus withheld fiomn futufe payments to Contractor under this
Agreematt (again, offsetting any amounts aiready paid by Contractor which can be applied asa oredit
against such Hability). - ) < .

A determination of employment status putsuant fo the preceding two paragraphs shall be solely for
the purposes of the partiontar tex in question, s for all other puzrposes of this Agreement, Contractor
shatl not be considered an employee of City, Notwithstanding the foregoing, should any coutt, arbitrator,
or administrative authority determine that Contractor is an cruployee for any other purpose, then
Contrastor agrees to a reduetion in City's finaneial Hiability so that City’s total expenses under fhis
Agreexnent are not greater than they would have been had the eourt, arbifrator, or adminisirative authority
determined that Conttactor was not an smployes. '

21, Patent Tofringement; Wm'ran{y and Indemnity; Warranty of Anthority; No Conflict
A, Tndemnification, - - .
_ ifnotified promptly in Writing of any judicial action brought against City based on an
allegation that City’s use of the System Software or Hardware infringes a patent, copyright, or ntellectnal
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propetly right of a fhird patty or constitates misuse or misappropriation of a trade seoret (“Tafringeraent”),

Contractor shell hoid City harmless-and defend such action at its expenss, Contractor shall pay the oosts

and damages awarded in any such action or fhe cost of sefling such action, provided that Contrastor shalt

have sole conirol of the defense of any such action and all negotiations or ifs settleront or compromise,

¥ notified promptly in wiiting of any informal claim (other than a judioial action) brought against City

based on ah allegation that City’s use of the Systers Software and Hatdwsre sonstituies Inftingement,

. Confraofor shall pay the reasonable costs Incurred by City inresolving such elaim and will pay the
sofflement amount (£ any), provided that Contractor ghall have sole control of the resolntion of any such
claim and all negotiations for ity gettlement, ‘ .

In the event that a final inimetion shall be obiatned against City’s use of the System
Sofiware of Hardware by reason of Infringement, or in Confraotdr’s opinion Cify's use of the System
Software and Hardwaze is likely to become the subjeot of Infringement, Contractor rugy at its option and
expense (a) procure for City the right to continue fo use the System Software or Hardware as -
contermplated hereunder, (b) replase the Systom Software or Hardware with non-infringing, Rmetionally
equivalent substitute System Software or Tardware, or {¢) suitably modify the Syster Softsvaro or

Pardware to make ifs use heveundor non-infringing while retaining fonotional equivalenoy to the

. _ unmodified versiom of the Syster Software or Hardware, Huone of these options is reasonably available

to Contractor, then this Agreement may be terminated by Contractor and Contractor shall () if
termination ocours during the first thiee (3) years from the date of this Agreement, refond to City all
amounts paid under this Agresment, and (i) if fermination oceurs thercafier, refind o City amounis paid
under this Agteement depreciated on a straight line basis over a ten (10) year period from the date of this
Agreement. . : , .

. B. C’opditions

Contractor shall have no’ Hability or obligation for any Infringettent or clalm of

Tnfringemont wuless City: (i) notifies Contractor in wiiting of any Tnfringement Claim or alleged

* Tofringerent of which City becomes aware within a reasonable Hifne thereaftex (not {0 exceed thirty (30)

days after City first had knowledge of smne or such shorter period as may be required in order to avoid

prejudice to Contractor); (if) does not provent or impede Contraotor from the conduet of the defense of

" such ¢laim, inclnding negotintions for seltlement or compronise; (i) provides Contractor with non-

- privileged information and records of the City and makes a good faith effort to provide acoess to relovant

City personnel; (iv) permits Contractot fo alier the Hardware or System Software, at its own expense, o

_ render it non-infringing; (v) authorizes Contractor 1o prosure for City the anthority fo continue the use and

possession of the System Software or Hardware at no additional eost or ndditional expense to City beyond
sums owing under this Agreement. . .

C Exelusions

Conteactor shall have no liability'for an Infringemont or alleged Tnfringement cauged by: (i) use

of a soporseded or modified release of the System Software or portion thereof, if such infringement would

" have been avoided by the use of a cument wnmodified release of the Systen Software; (ir) use of the
System in a manner not authorized by Confractor or for a purpose other than City's use in agcordance with
this Agreement; (iil) use of System Software or Hardware which has been alfered by City or any person
other than Contractor; {iv) the combination, operalion, or use of the Hardware ov Systemn Soflware with
other cquipment or software not furtighed by Contractor, if such infringement would have been avoided
by use of the Hardware or Systera Softwara atope, .
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to Confractor, its employees, City cmpioyecal or third patties, or fo property belonging to any ofthe
above. ' . : .

20, Independent Confractor; Payment of Taxes and Other Expenses

AL Independent Confractor. Confractor or any agent or employee of Contractor shall be
deerded at all times to be an independent coniractor and is wholly responsible for the manner in which it
performs the sexvices and work requested by City under this Agreement, Contractor or any agent or
- eniployee of Contractor shall nof have employee status with City, nor be entitled fo participate ju any

plans, arangements, or distributions by City pertaining to or in conuection with any rofirement, health or

other benefits that City may offer its employees. Contractor or any agent or employee of Contractor i3
liable for the acts and omissions of itself, ifs employees and its agents. Contractor shatl be responsible for
all obligations and payments, whether imposed by federal, state or locat law, inchding, but not limited to,

FICA, incoms tax witlholdings, unemployment compensation, insurance, and other similar

responsibilities related to Contractor's performing services and work, or any agent or employee of

Contractor providing same. Nothing in this Agreement shall be construed as sreating an eraployiment or

agency reationship between City and Contractor or any agent or employee of Contractor.:

Any ferms in this Agreement referring to direction from Cify shall be construed as providing for
- direction as to policy and the resuli of Coniractor’s.work only, and not as 1o the means by which such 2
result is obtained. City does nottetain the right fo control the means or the method by which Contfractor
porforms work under this Agreement,

B. Payment of Taxes and Othex Expenses. Should City, in its diseretion, or a relevant
taxing awthority such as the Internal Revenue Service or the State Employment Dévelopment Division, ox
both, defersine fhat an employes of Contractor Is an employee of the City for purposes of collection of
any employment taxes, the amounts payable under this Agreement shall be'reduced by amounts equal to
both the employes and employer portions of the tax due (and offseiting any credits for amounts alteady

paid by Contractor which ean be applied against this lisbility). City shall then forward those amounts to- .

the relevant taxing awthority.

&hould a relevant taxing aufhority determing a Hability for past services performed by Contractor
for City, upon notification of such fact by Gity, Contractor shall promptly remit such auonnt due or .
arrange with City to have the amount due withheld from futute payments to Contractor under this
Agreemant (agaln, offsetting any amounts already paid by Coniractor which can be applied as a credit |
against such Hability). - ’ : - :

A determination of employment status pursuant to the preceding two paragraphs shall be solely for
the purposes of the particutar tax in question, and for ail other purposes of this Agreement, Contractor
shall not be considered an employee of City. Notwithstanding the foregoing, should any court, arbitrator,
“or administrative authority determine that Contractor is an employes for any other purpose, then
Contractor agrees to a reduction in City's financial Hability so that City’s total expenses under this
Agreement are not greater then they would have been had the court, arbitvator, or administrative authotity
delermined fhat Contractor wag not an employee. .

21, Patent Jufringement; Warraniy and Indemnity; Warranty of Aunthority; No Conflict
A, Tndemnifieation, - -

 ifnotified promptly in wilting of any judicial action brought against City based on an
alfepation that City’s use of the System Scftware or Hardwaré infringes a patent, copyright, or intellectual

E
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property right of a third patty or constifufes misuse or misappropriation of 3 trade secret (“Tnfringement™),

Contractor shall hold City hatmless-and defend such action at its expense, Coniractor shall pdy the costs

and damages awarded in any such action or the cost of settling such action, provided that Confractor shall

Jave sole sontrol of the defense of any such action and all negotiations o its settloraent or compronise,

It notified prorptly in weiting of any informal claim (ofher than a judicial action) brought against City

based on an allcgation that City's use of tho Sysiern Software and Hardware constitutes Inflingement,

. Confractor shall pay tho reasoneble costs incutxed by City inresolving such claim and will pay the
settlemont amount (if any), provided that Contractor ghall have sole control of the resofution of any such
claim and all negotiations for its settlement. : :

In the event that a final infumcton shall be obfained apainst City’s use of the System
Software of Hardwate by xéason of Infringement, or in Contraotér’s optnion City’s uso of the System
Software and Hardware is likely to become the subject of Infringement, Contractor tay at iks option and
sxpense () procurs for City the right to continue to use the System Software or Hardware as -
contemplated hexeunder, (b) replace the System Software or Hardwate writh non-infringing, functionally
equivalent substitute System Software or Hardware, or {c) suitably modify the System Softsvaro or
Hardware to make its nse horeunder non-infringing while retaining funptional equivalency to the
_ unmodified version of the System Software or Hardware. If none of these options is reasonably available
to Contractor, then this Agreesaont may be terminated by Confractor and Contractor shall () if
termination ocours during the first three (3) years from the date of fids Agreetent, xefid 1o City ail
amounts paid under this Agreement, and (if) if termination occwss thezeafier, refund to City amounts paid
wnder this Apresment depreciated on a stralght line basis over aten (10) year period from the date of this
Agreement, . . . .

. B. Counditions

Contractor shall have no liability or obligation for auy Infringement or efalm of
Tnftingersont waless Citys (i) notifies Contractor: in wilting of any lnfringement Claim or alleged
- Tnfringerent of which City becomes aware within a reasonable tiime thereatter (not o exceed thirty (30)
days afier City first had knowledge of same or such shorter period as may be required in order to avoid
prejudice fo Contractor); (if) does not prevent or impede Contractor from the conduet of the defense of
<" such elalm, including negotiations for seftloment or compromise; {fii) provides Contractor with non-
privileged information and records of the City aud makes a good faith effort to provide access to relevant
City personnel; (jv) permits Contractor fo alter the Hardware or System Software, at its own expense, o
render it non-infringing; (v) authorizes Contractor to procure for City the suthorily to contizme the use and
possession of the System Software or Hardware at no additional cost or additional expense to City beyond
sums owing under this Agreement. . .

c, Exclusions

. Contractor shall have no liabitity for an Infringement or alleged Tufringement caused by (1) use
of a supérseded or modified release of the Systom Software or portion thereof, i such infringement would
have been avoided by the use of a curront unmodified release of the System Software; (it} uge of the
System in g manner 1ot avthorized by Contractor or for a purpose other than City's nse in accordance with
this Agreement; {iif) use of System Soflware or Hardware which has heen altered by City or any person
other than Confractor; (iv) the combination, operation, or use of Hhe Hardware or Systern Softwware with
other equipment of software not firnished by Confractor, if such infringement would have been avoided
by use of the Hardware or System Software alone. :
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. Warzanty of Anthority; No Conilict,

Bach party hereby winrants to the ofher that it Is authorizéd to enter into this Agreement and fhat
its performance thereof will not contlict with any other agreement. . :

22, Confidentiaf infol'maﬁon

A, Standard of Care, Contractor inderstands and agrees that, in the performance of the
work or services under this Agteement or in contemplation thereof, Contragtor may have access to privafe
or corfidential information which may be owned or controlled by City and that such information may

- contaln propriétary or confidentiat details, the disolosure of which to third parties may be damaging to
Cily, Contractor agrees that all information. disclosed by City to Confractor hall be held in confidence
and used only in the performance of the Agreement, Contractor shall exercise the same standard of cace
fo protect such information as 2 reasonably prudent Contractor would use to protect its own propristary
data. '

B, Contractor Tnformation. Contractor represents fhat information coneerning Conlractor’s
Firmware, Software (including, without limitation, System Software), pricing, produots, finances, and
Business constitute trade secrats within the meaning of Seotion 1060 of the California Bvldence Code
(trade secrets privilege) and Seotion 3426 et seq. of the California Civil Code (Uiiform Trade Seorets
Ast) which are by their naturc competitively sensitive and proprietary (collestively “Trade Scorels”),
Contractor shall identify Trade Secrets as such at the twe of their submission to the City. City.therefore
agrees to use its best efforts not to disclose all or any patt of the information, materials or property
constitating the Trade Seosets provided that Confractor indemmifies and holds hatmless City fon any
Tiability, costs and expenses actuslly incurred by City as 2 yesult of opposing disclosnye of fhe Trade
Sewrets, In the event Cify receives a request for Trade Secrets under the City's Sunshing Ordinance, the
Public Record A, or other applicable public disclosure law, City shall inform Confractor of such request
within ten (10) days of City’s knowledge or such shorter period ds necessary under the applicable statute
to avoid prejudice to Confractor’s ability to oppose disclosure, In the event City is nonetheless required
by lawto disolose any of tfie Trade Secrets, City shall give writfen notice five business days prior fo
disslosure and the Contractor hereby teleases the Cily from any and all claims or Jiability, including any-
and all elaims now known of nnknown, ardsing out of the City's legally-required disclosure of any of the
Trade Seorets to third parties or atising out of third patty use of such Trade Secrets. I no event shall this
Section be iterpreted as applying fo the contents of this Agreement. '

C Sarvival. These oblipations of conﬁde;ﬁia} ity shall survive the termination of the
Agreement.

23, Imswrauge

Y N " Without in any way limiting Contraotor's liability pursuant to the “Indemnifioation and
General Liability,” scotfon of this Agreement, Contractor must maintain in fores, doring the full term of
the Agreement, nsurance in the following amounts and coverages:

1 Workers' Cornpensation, In statutory amounts, with Employérs’ Liabifity Jimits
ot less than $1,000,000 each gecident,

1. Comprehensive or Commercial General Linbility Insuranco with lmifs not less

than $1,000,000 each oecurcence Combined Single Limit for Bodily Injury and Property Damage, . .

" ncliding Contractual Liability, Personal Injury, Products and Completed Operations.
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i: Comprehensive At;tomobﬂe Liability Insurance with limits not less than
$1,000,000 each ocourcence Combined Single Limit for Bodily Injuty and Property Damage, including
Owned and Non-owned and hired auto coverage, as applicable, . . ’

B, Comme,x'oiat Generallliabﬂity and Commeroial Antomobile Liability Insurax:}ce policies
must provide the following: . : . .
‘ 1. Name as Additional Insared the City and County of San Prancisco, its Officers,
Agents, and Bmployses. ‘ . .
il That such policies are primary insurance to aay othet insurance available to the

Additional BIS;MédS, with Tespect to any olaims arising ous of this Agteoment, and that insarance applics
sepatately to each insured agajnst whom claim is mads or suit is brought. )

C, ATl policies shall provide thirty days’ advance writien notice fo City of cancellation, non-
renewal or reduction in coverags, mailed to-the following address: .
Director ‘
Department of Elections .

1 D, Carlion B. Goodlets Place, Room 4
San Trancisco, California 94102

.

n, Should any of the required insuranés be provided under a claims-made form, Conlractor
shall maintain such coverage sontinuously throughout the texm of this Agreement and, seithowt lapse, for
aperiod of three years beyond the expiration of this Agresment, to the effect that; should ccomrences
during the contract term give rise to claimss made after cxpiration of the Agréement, such ciaims shatl be
covered by such ¢laims-mede policies.

X, Should ey of the required insurance be provided under a formm of ooverage that includes
a general apnual aggregate limit or provides that claims investigation or tegal defense costs be inonded in
such genetal annwial aggregate limit, such general annval aggregate limit shall be donble the ooourrence or

clalms timits gpecified above.

7 Should any required insurance lapse during the torm of this Agreemeont, requests for
payments originating alter such lapse ghall mof be processed until the City receives satisfactory evidence
of reinstated coverage as required by this Agreement, effective s of the lapse date. If insurance 15 not
reinstated, the City raay, at its sole option, ferminate this Agroetnent effective on the dats of such lapse of

msurance,

G. Before commencing any operations under this Agreeinent, Conteastor shall fumnish to
City certificatos of msurance and additional insured policy endorsements with insurers with ratings’
comparable to A-, VI or higher, thatare authorized to do business in fhe State of California, and that ave
satisfactory to City, in form evidencing all coverages set forth above. Failure to maimtain insucance shail
constitide 2 material breach of this Agreement. ' ’

H Aiqproval of the insurance by ity shall not relisve or decreass the linbility of Confrastor
herevmder, ‘ .
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D, Warranty of Authﬁriiy; No Confilef,

Each party hereby warrants to the other that it is authorizéd to enter info this Agreement and that
its performance thereof will not conflict with any other agreement. .

22, Confidential Momaﬁun

A Standard of Care. Contractor undesstands and agress tha, in the performance of the
work of services under this Agteement or in contexaplation thereof, Confractor may bave access to privaté
or sonfidential information which may be owned or conitolled by City and that such information may
contain proptistary ot confidential details, the disolosure of which to third parties may be dymaging to ]
City. Confractor agrees that all informmation, disolosed by City to Contractor shall be held in confidence : [,
and used only in the performance of the Agreement. Contractor shall exerciso the same standard of ¢are -
fo protect such information as a reasonably prudent Contractor would use to protect its own proprictary
data. T

B Contractor Information. Contractor represents that information conserting Contractor’s
Firnwware, Softwars {includinig, without Hmitation, System Software), prieing, produets, finances, and
‘business constitute trade seerats within fe meaning of Section 1060 of the California Yvidence Code _
{trade seorets privilege) and Séction 3426 of soq. of the California Civil Code (Uniform Trade Scorets ' i
Act) which ave by their nature competitively sensitive and proprietary (colectively “Trade Secrets”). _

Cuntractor shall identify Trade Secrets a8 such at the time of their submission to the City, City.thersfore
agrees to nse its best efforts not to disclose all or any par} of the information, matetials or property
constitnting the Trade Secrets provided that Contractor indemnifies and holds harmiess City from any
Habitity, costs and expenses actually ineurred by City as a rosult of opposing disolognre of the Trade
Seerets, In the event City receives arequest for Trado Searets vuder the City's Sunshine Ordinange, the
Public Record Act, or other applioable public disolosuse lavy, Clty shall inform Contractor of such vequost
within ten (10) days of Cify’s knowledge or such shorter period s necessary under the applicable statute
to avoid prejudice to Contragtor’s ability to oppose disclosure. In the ¢vent City is nonetheloss required
by law 16 disolose any of the Trade Secrets, City shall give written notice five business days prior to
disstosure and the Contzactor bereby releases the City from any and all claims or Hability, including any-
and 3t olaims now known or unknown, avising out of the City's legally-Tequired disclosnre of any of the
Trade Secrets to fhird parties or arising out of-third patfy use of such Trade Seorets, Inno event shall this
Seetion be interpreted as applying fo the contents of this Agreement. ,‘

‘G, Sucvival. These obligations of confidentiality shall survive the tercination of the
Agrecment, ,

23. Tnsuranee -~

A - Withoutin any way limiting Conizactor's lability pursuant fo the "ndemnifioation and
Generat Liability,” seotion of this Agreement, Contractor must maintain in force, during the full term of
the Agrecment, insurance in the following amounts and coverages: :

i Workers' Corhp&!lﬂaﬁua; in stefwtory smounts, with Employers’ Liability limits
not less fhan $1,000,000 each aceident. : .

pi Comprehensive or Commetclal General Liability Tusurance with Jimits not less
than $1,000,000 cach oceurrence Combined Single Limit for Bodily Injury and Property Damage, ' oL
" inchiding Contractusl Liability, Persordl Injucy, Protducts and Completed Operations. T RCEICNRICIT TSN B
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. Comprehensive Antomobile Liability Insurance with Himits not less than

$1,000,000 sach ocpurrence Combined Single Limit for Bodily Injury and Properiy Damage, inc]uding
Owned and Non-ovmed and hired auto coverage, as applicable, - . '

B, Commerciel General Liability and Commercial Automobile Liability Insurance policies
mnst provide the folloving: : : ,

i Name ss Additional aured the City and County of San Franciseo, its Oﬁic.ers,
Agents, and Buoployees. ’ - . .
#. That such policies are primary insurance to any other insuradce available to the

Additional Iném'éds, with respect to any claims arising out of this Agreeraent, and that insurence applies
separately fo each insured against whom claim is made or guit is brought.

C. All policies shall provide thirty days’ advance written notice to City of vancellatiop, non-
renewal or reduction it coverage, mailed fo-the following address: :
Director
Depariment of Elections

1 Dr. Carlton B. Goodlett Place, Room 48
San Francisco, California 94102

N, Should any of the required insurance be provided undera claims-made form, Contractor
shall maintain such soverage continuousty thronghout the tera of this Agreement and, without lapse, for
2 poriod of three years beyond the expiration of thls Agresinent, to the effect that; should aceumrences
during fhe contract term give xise to claims made after expiration of the Agreement, such claims shall be
covered by snch claims-made policies. '

E. Should any of the required insurance be provided under a form of covemée that Jncludes
a general apnual aggregate Hmit orprovides that claims investigation or legal defense costs be inclnded in
- such general annual aggregate Hmit, such general annual aggrogate Hmit shall be double the ocourrence or .

elatms limits specified abova.

R Should any required jnsucance lapse during the term of this Agreement, requests for
payments originating after such lapse chall 1of be processed until the City yeceives safisfactory evidence
of reinstated coverage as required by this Aprecment, effective a5 of the lapse date. ¥{insurance is not
reinstated, the City rony, at its sole option, ferminate this Aprecment effective on the date of such lapse of

insuranee.

- G. Before commensing any operations under this Agrecment, Contractor shall furnish to
City cexfificates of insurance and additional insured policy endorsements with fnsurers with ratings'
comparable to A-, VI or higher, that are authorized to do business in fhe State of California, and that are
satisfactory to City, in form evidencing all coverages set forth above, Failurs to maintain insuganee shall
constitite a materfal breach of this Agreament, ) '

H. ?\'ppruval of the insurance by City shall not relieve or decrease the liability of Confrastor
) hezewnder, - .
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24, Indowmnificatlon and Genernl Liability

_ Confnotor shall indemnify and save harmless City and its officers, agents and employees from,
and, if requested, shall defend them against any and afl loss, cost, damage, injury, liability, and claims
thereof for injury to or death of a person, including employees of Contragtor or loss of or damage to
propexty, atising froms Contractor’s performanee of this Agrecment, except to the extent that such
indemmity is void or otherwise unenforcoable under applicable law in cffect on or validly retroactive fo

the date of this Agreement, and except whete such loss, damage, injury, liability or claim is theresuttof +

. the negligence or wittful misconduct of City and is not confributed fo by any act of, or by any omission to
perform some duty imposed by law or agresment on Contracior, its subcontractors or either’s agent ot

_employee, The foregoing indermnity shall include, without limitation, rensonabls fees of aftomeys,
consultants and experts and related costs and City’s costs of investigating any claivas against the City,

1n addition to Contractor’s obligation to indemnify City, Contractot specifically acknowledges
and agrees thet it fias an immediats and independent obligation fo defend City from any olaim which
actually or potentiatly falls within this Section 24 inderanification provision, even if the allegations are or
tay be groundless, false or frandulént, which obligation atises at the time, such olaim is lendered to
Contractor by City and continues at all times thereafler. ‘ .

241, Suarety Bonds

(8).  Contractor shall provide a performance bond by Yanuary 1 2008 (the "Performance
~ Bond") in the awounts sef forth below o guarantee the fatttful performance of the obligations of
Contractor under his Agrecment. The Performance Bond shall be substantially in the form of the
performance bond attached hereto as Appendix H (Bond).

. The amount of the Pexrformance Bond shalt be as follows:

()  During the perfod of Jantary 1, 2008 to Janvary 1, 2009, the sum of Thce -
Millios Dollats and 007100 ($3,000,000.00). This Bond shall be surrendered to Contractor by City upon
delivery to City of the Bond as set forth in the following Section (24-1) i),

(i)  During the perlod of January 1, 2000 {o Jaary 1, 2010, the sum of One Milkion
* and 007100 ($7,000,000.00) Dollacs, which Bond shall be surrendercd to Confractor by Clty upon
delivery. 1o City of the Bond as set forth in the following Section (24-1) (iii);

_ (i) . Duringhe period of Jawary 1, 2010 to January 1, 2011, the sum of Five
Huindred Thousand and 00/100 (3500,000.00) Dollars, which Bond shail be sutrendared to Contraotor by .
City upon the expiration date of January 1, 2011 .

(iv)  Inthe svent the City, in its sole discretion, extends the contract for two {2)
separate one (1) year periods beyond Janvary 1, 2011, during aach one (1) year extension, Cotfraclor
shall provide & Bond in the sum of Five Hundred Thousand and 00/100 ($500,000,06) Dollars, which
Bond sball be surrendered'to Conteactor by City npot the expiration daté of the fisst additionat one (1)
year extension at January 1, 2012 aud, should City extend the contract for the final extension year,
Confractor shall provide a finel Bond in the sum of Five Hundred Thousand and DO/100 {$500,000.00)
Dollars, which Bond shall be sutrendercd to Contractor at Janvary 1,2013. .

. ... (® _ Thecomotats surety (fes) Issuing the Performance Bond shall-be legally authorized to *
engage in the business of furnishing surety bonds in Caltfornia. Rach surely shall have & Gitrrént AM.
Best rating of not less than A-~VIIE The coxporate surety(ics) issuing such bonds ghall have no liability
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under any bond foi'lowing'ﬂl_e exp-i:aﬁon date of such bond except for any claims submitted to the suraty
prior to the expiration of such bond, The corporate surety (ies) shall have no liability and no recourse

shall arise whatsoever against the corpotate surety (tes) should it or thoy elet Tiot foTenew 4 Performance

Bond upon its ¢xpiration date.

(¢) Intheeventthata performance bond of ofher Fnancial assurance is equired by City and
is provided by Contractor in connection with this Agresment or Contractor's performance hersunder, City
chall not demand payment with respect o sueh finanoial assurance by reason of an atleged default by -
Contractor undet this Agreement vntil City shall have provided Contractor with written notice and any
applicable cure period shall ave expired without such default having been cored by Contractor.

25, Maxima Liability of Contractor

CONTRACTOR'S TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE, COSTS
OR EXPENSES UNDER OR IN CONNECTJON WITH THIS AGREEMENT, BOWSOEVER
ARISING, INCLUDING WITHOUT LIVMOITATION, LOSS, DAMAGE, CO8TS OR EXPENSES
- CAUSED BY.BREACH OF CONTRACT, SHALL N NO CIRCUMSTANCES EXCEED THE
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR ™
ACCORDANCE WITH THE TERMS OF SECTION 29 OF THIS AGREEMENT FOR THE YEARIN
WHICH THE CLAIM AROSE REDUCED BY THE AMOUNT OF LIQUIDATED DAMAGES

BE LIABLE FOR ANY LOSS OF PROFITS, 10SS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAL LOSS OF USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR. .
CONSEQUENTIAL LOSS ORDAMAGE WHATSOBVER, HOWSOBVER ARISING, INCURRED
BY-CITY OR ANY THIRD PARTY, EVEN JF THE PARTIES OR THEIR REPRESENTATIVES
HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES,

NOTWITHSTANDING THE FOREGOING, THIS SECTION 25 IS NOT INTENDED TO
LIMIT OR TMPATR (1) THEINDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 OF THIS AGREEMENT, (2) CONTRACTOR'S LIABILITY ARISING
SUT OF OR IN CONNECTION WITH ANY YIOLATION BY CONTRACIOR OF CIT% CHARTER
R ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR GAUSES OF ACTION
. ARISING INDEPRNDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LIMITATION
FRAUD, MISREPRESENTATION OR INTENTIONAT, TORTIOUS MISCONDUCT.

26.  Liability of City

CITY'S OBLIGATIONS UNDER THIS AGRERMENT SHALL, BE LIMITED TO THE
PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 10 OF THIS AGRBEMENT.
NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, BN NO BVENT SHALL
CITY RE LIABLE, REGARDLESS O WHETHRR ANY CLAIM IS BASED ON CONTRACT OR
TORT, FOR ANY SPRCIAL, CONSEQUENITAL, INDIRECT OR TNCIDENTAL DAMAGES,
RCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OU'T OF OR ¥ CONNECTION
WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNBCTION WITH THIS

AGRBEMENT.
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24,  Tndemnification and General Liability’

Contragtor shall indernnify and save harmless City and its officers, agents and etnployees from,
" and, if requested, shall defend them against any and all loss, cost, damage, injury, lisbility, and claims
thereof for injury to or death of a pesson, including employees of Contractor or Joss of or damage to
property, arising from Contractor’s performance of this Agreement, except to the extent that such
indemnity is void or othérwise menforceable under applicable law in effect on ot validly refoachive to

the date of this Agreement, and except where such Joss, dumage, injury, Tiability or clatm is theresult of -

. the neghgence o willl misconduet of City and is not contrlbuted fo by any sct of, or by any omission to
perform some duty imposed by law or agreement on Contractor, its subcontractos or cither’s agent or

_omplosyee. The foregoiny indemmity shall inclndo, without linaitation, reasonable fees of attomeys,
consultants and experts and related costs and City’s costs of investigating any claims against the City,

fn addition to Contrastor’s obligation to indemuify City, Coniractor speeifically 2cknowledges
and agrees that it has an immediate and independent obligation fo defend City from any claim which
actually or potentially falls within fhis Seetion 24 indemnification provision, even if the allegations ave or
may be groundless, false or frandulént, which cbligation arises at the Hime such claim is fendered to
Contractor by City and continues at all times thereafler, ' .

24-1, Surety Bonds

(2).  Contractor shail provide a performmuce bond by Japuary 1 2008 {the *Performance
Bond™) in fhe amonnis sef forthbelow to guarantee the faithful performance of the obligations of
Contractor under this Agrcement, The Performance Bond shall be substantiatly in the form of the
petformance bond attached hereto as Appendix X (Bond).

. The amount of the Perforraance Bond shall be as follows:.

@® During the period of Jamiary 1, 2008 to January 1, 2009, the sum of Three
Miilion Dollars and 007100 ($3,000,000,00). This Bond shall be snrrendered to Contractor by City upon
delivery to City of the Bond ae set forth in the following Seotion (24-1) (i),

() Duwingthe pen'odlof January 1, 2000 to Janvary 1, 2010, the snm of One Million
* and 00/100 ($1,000,000.00) Dollars, which Bond shall be surrendered to Contractor by City wpon
detivery. to City of the Bond as set forth in the following Section (24-1) (i} ‘

o -(@H)  During the pexiod of January 1, 2010 to Janvary 1, 2011, the sum of Five |
Hondred Thousand and 00/100 ($500,000.00) Dotlars, which Bond shall be surrendared to Contmactor by .
City upon the expirstion dato of January 1, 2011; .

: Gv)  Tnthe ovent the City, in its sole discretion, cxtends the coniract for two (2)
separate one (1) year periods beyond Jannary 1, 2011, during each one {I) year extension, Confravtor
shall provide a Bond in the sum of Five Thandred Thousand and 00/100 ($500,000.00) Dollars, which
Bond ghall be susrendered to Contraotor by City upon the expiration date of the fitst additional one (1)
 year extension at Jannary, 1, 2012 and, shonld City extend the contract for the final extension year,
Contrastor shall provide a final Bond in the sum of Five Hundred Thousand and 007100 ($500,000.00)
Dollars, which Bond shall be surrendered to Contractor at Jabuary 1,2013, .-

. ... (b _'Thecorporate surety {ies) issuing the Performance Bond shall-be legally anthorized to
cngape in the business of furnishing surety bonds in California, Bach surcly shall Have a Giirrent AM.
Best rating of not less than A-VII. The corporate surety(ies) issuing such bonds shal have no liabitity,
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under any bond following the exp.ir'aﬁon dato of such bond except for any claims submitted to the surety
prior fo the expiration of such bond, The corporats surefy (ies) shall have no lisbitity and o recourse
shall arfse whatsoever agalnst the corporate syrety (ies) should it or they elect not toTenew a Perforance

Bond upon its explration date.

(¢ Inthe evont that a performance bond or other financial sssurance is required by City and
js provided by Confractor in conncotion with this Agreement or Contractor's performance hereunder, City
ghatl not demand payment with respect to such financial assurance by reason of an alleged default by -
Contracior under this Agreemont vntil City shall have provided Contractor with writien notice std any
applicable cure period shall have expired without such default having been oured by Contractor.

1

25, Maximmm Liability of Contractor

CONTRACTOR'S TOTAL AGGREGATE LIABILITY FOR ANY LOSS, DAMAGE, COSES
OR EXPRNSES UMDER ORI CONNECTION WITH THIS AGREEMENT, HOWSOBVER. .
ARISING, INCLUDING WITHOUT LIVITATION, LOSS, DAMAGE, COSTS OR BXPENSES
. CAUSED BY- BREACH OF CONTRACT, SHALL IN NO CIRCUMSTANCES EXCERD THB
AMOUNT OF LIQUIDATED DAMAGES WHICH MAY BE IMPOSED ON CONTRACTOR IN
ACCORDANCE WITH TEE TRRMS OF SECTION 29 OF THIS AGREEMINTFOR THE YEAR TN
WITICHTHE CLARM AROSE REDUCED BY THE AMOUNT O LIQUIDATED DAMAGES

ACTUALLY ASSESSED BY CITY UNDER SECTION 29 DURING THAT YEAR. THIS

AVAILABLE TO CITY MAY FAIL INITS BSSENTIAL PURPOSE. CONTRACTOR SHALL NOoT
RE LIABLE FOR ANY LOSS OF PROFILS, LOSS OF BUSINESS, INCIDENTAL LOSS OF DATA,
INCIDENTAL LOSS OF USE OR ANY OTHER INDIRECT, INCIDENTAL, SPECIAL OR. .
CONSEQUENTIAL LOSS OR DAMAGE WHATSOEVER, HOWSOBVER ARISING, INCURRED
RY-CITY OR ANY THIRD PARTY, EVEN IF THE PARTIES OX THEIR REPRESENTATIVES
HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES,

NOTWITHSTANDING THE FOREGOING, THIS SECTION 23 IS NOT DINTENDED TO
LIMIT OR IMPATR (1) THE INDEMNIFICATION OBLIGATIONS OF CONTRACTOR UNDER
SECTION 21, 22(B) OR 24 Of THIS AGRREMENT, (2) CONTRACTORS LIABILITY ARISING
OUT OF OR T CONNECTION WITH ANY VIOLATION BY CONTRACTOR.OF CITY CHARTER
OR ORDINANCE, OR (3) THE LIABILITY OF CONTRACTOR FOR CAUSES OF ACTION
© ARISING INDRPENDENTLY OF THIS AGREEMENT INCLUDING WITHOUT LRMITATION
FRAUD, MISREPRESENTATION OR. INTENTIONAL TORTIOUS MISCONDUCT,

26.  Liability of City

CITY’S OBLIGATIONS UNDER THIS AGREEMENT $HALY BE LIMITED TO THX
P AYMENT OF THE COMPENSATION PROVIDED FOR TN SECTION 10 OF THIS AGRBEMENT,
NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, IN NO BVENT SHALL
CTTY RE LIABLE, REGARDLESS OF WHETHER ANY CLARM IS BASHD ON CONTRACT OR
'TORT, FOR ANY SPRCIAL, CONSBQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,

¥ td

INCLUDING, BUT NOT LIMITED TO TOST PROFITS, ARISING OUY OF ORIN CONNECTION

H

. WITH THIS AGREEMENT OR THE SRRVICES PERFORMED IN CONNBCT TON WITH THIS
AGRBEMENT. )
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27, Couflict of Interest

Through its exedution of this Agresment, Contractor acknowledges that it is familiar with the.
provision of Section 15.103 of the City's Charter, Article IIL, Chapter 2 of the City's Campaign and
Governmental Conduct Code, and Section 87100 ef seq. and Section 1090 et seq. of the Government
Code of the State of California, and certifies that it does hot know of any facts which constitufes a
violation of said provisions end agrees that it will itamediately notify the City if it becomes atvare of any
such fact during the term of this Agreement. -

'28.  Notices to the Parties

. Unless otherwise indicated elsewhere in this Agreement, all wriffen communications sent by the
pactics may be by U.S, mail, an overnight courier service providing evidence of delivery, of by fax, and
shail be addressed as follows: = ~- . . ) .

“To City: Dircotor
Department of Elections
1 Carlton B, Qoodleit Place, Room 43
San Francisco, Californis 94102
Fax: (415) 554-7399

To Contractor;  Sequoia Voting Systerns, Tne.
. Peter MeManemy, VE/CFO
7677 Oakport Street
Oakland, Califonda 94621
Fax (510) 875-1226

" Anynotice of default must be sent by reglstered mail, Notice shall be effective on reseipt,

Either party may change the address to which notice is to be sent by giving writfen notice thereof to the
other party, .

292 Ligoidated Damages

A, By ontering into this Agreement, Contractor agrecs that if any of the events stated in this

. Seotion 29 occur, and are not correoted within the time periods stated or roferenced in this Section 29,

. City will suffor actual damuges that will be impractioal or extremely difficult to determine; further,
Contractor agrees that cach sum stated below isnot a penalty, but is a reasonable estimate of the loss that
City will inowr based on the delay, established in Jight of the circumstances sxisting at the fime this
contract was awarded, City Toay deduct a sum representing the liguidated darmages then owing by
Contractor from any money due fo Conhmetor, Such deductions shall not be considered a penaity, but
tather agreed monetary, damages sustained by City beoause of the events desoribed below, In fhe event
City-is awarded Lignidated Damages undet this Sestion, the amounis payable by Confrsiotor imdel this T
Section 29 represent the sole and exolusive damage avward available to City by reason of any of the events
deseribed or referenced in this Section 29, notwithstanding any other {erm or provision of this Agreement
except the indemnification obligations of contractor under Seetion 21, 22(B), and 24 of this agreement,

Tnino event and under no siroumstances will the totat amount of liguidated daroages imposed on
Contrastor pursnant to all subsections of this Section 29.exceed () during the first year from January 1,
2008 through December 31, 2008, the sm of Four Million Dollars (§4,000,000.00), but noi exceeding the
. amount of Three Million and 00/100 Dollars (§3,000,000.00) in Section 29.C.3, for any single eleetion;
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. (i1) during the second year from Janvary 1, 2009 through Decomber 31, 2009, the sum of Three Million -
and 00/100 Dollars ($3,000,000.00), but not exceeding the amotint of Two ‘Miilion ¥ive Hundred
"Phousand and 00/100 Dollars ($2,500,000.00) in Seetion 20.C.3, for any single clestion; and ({if) dutng

fhe balance of the term of fhis Agreement, the sum of Two Million Dollars and 007100 ($2,000,000.00) -

" per eleation, but not exceeding (8) One Million and 00/100 Dollars ($1,060,000.00) for any single
election that does not involve yanked choice voting ox (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single clection that includes ranked chioiee vofing as provided in Section 29.C.3,

Bxcept that in n6 event shall Contractor incur or be Jiable for payment of Hquidated damages where delay

zesulis from an Bxcusable Delny (as defined in Section 56 of this Agroement) or where delay is due fo the
fuilure fo timely receive cortification, but such delay is not a result of the failure of Contrastor fo pursae
an application for certification with reasonsble care and diligence (ag provided in Scction 5 C(1) by
meeting Criticnl Milestones #1 and #2 . For purposcs of caloulating the maximum damages per cleotion
under this Section 29, Liguidated Damages assessed for a “single election” shall mean all Liquidated

Daruages assessed under Section 29C md 298 for that clection,

The amounis for which.Contmetor is Hable under this Seotion 29 are yeforred to as “Liguidated
Damages”. Sl . __— i

B, Critical Milestones: In the event that Contractor fails to complote any of the Critical
Milestones (as lsted on Appendix B-1) and does not oure such failure within the oure perjod applicable to
that Critical Milestone as stated in Section 9, Contractor shall be liable for Liquidated Damagés in the
sum of One Thousand and 007100 ($1,000.00) Dollars per day commencing after cxpication of the eure
period uuil the Critical Milestone js maef up to 2 maximar amout of Ope Flndred Thousand and 00/100
($100,000.00) Dollars in the aggregate for a single Critical Milestone, : ’

-G On Eleotion Days:

1. If ten percont (10%) or more of the DRE units fail to operate on an eleotion day,
Contractor shall iable for Liquidated Datvages i the smount of One Hundred Seventy Five
Thousand and 00/100 Dollars ($175,000.00) provided, however, that DRB units which fail to
opetate but are succéssfully repaired, replaced or made operational by Contractor within one (1)
Tour of receipt of notice from City (provided that additionel DRI uniti/parts purchased by the
City are ayailable or if no such units/parls ace available that Contractor uses bost efforts to obtain
suoh unite/parts and wake replaccinents or repairs within a reasonable time} shall notbe deemed
to have failed to operate. Tn the event that Coniractor is rio Jonger providing storage and
warchousing services for the Hardware, the City shall afford Contractor access o the Hardware-
. asand when necessary for Contractor to perform Contractor’s mainténance obligations nader this
' Agreement. . . .
. 2. If ten pereent (10%) or more of the optical scan units fail to operate on an
election day, Coniractor shall be Hable for Liguidated Damages in the amomt of One Hondred
Seventy Five Thousand and 00/100 Dollars ($1'73,000.00) provided, however, that optical scan
units which fail to operate but are repalred, replaced or made opetational by Contractor within
four (4) hours of receipt by Contractor of notice from City (provided that additional optical scan
unite/parts purchased by the City ate available, or if no such units/parts are available that

Contraotor uses best efforts to obtain sneh units/parts and make replaoements or yepairs withina -

reasonable Hime) shatl not be deeme fo have failed to operate. In the event that Contracfor is no
longer providing storage and warehousing services for the Hardware, the City shall afford
Contractor aceess to the Hardware as and when necessary for Contractor to pexform Confractor’s
maintenance obligations nuder this Agreement.

ClylCouny San Francisco Purchass Agreemonnt 12507 27

T




27, Conflict 01' Interest

Tl‘tmugh its exeontion of this Agreement, Confractor acknnw]edges that itis f'rmﬂlar with the.
provision of Sectioh 15.103 of the City's Charter, Article T, Chapfer 2 of the City's Campaign and
Governmental Condust Codes, and Section 87100 ef seq. and Section 1090 ¢t seq. of the Govertunent
Code of the State of Cahfem:a, and certifies that it does not know of any facts which constitutes a
violation of said provisions and agrees thaf it will immediately notify the City if it becomas aware of any
such faot during the term of this Agreement, :

28, Naﬁcos to the Partles

Unless othermsc indicated elsewhere in this Agreement, all writien comfmmications sent by the
parties may be by U.S. mail, an overnight courier service prowdmg evidence of delivery, of by fax, and
shall be addressed as follows: ’

“To City: Direstor
Department of Blectians
1 Carlion B, Goodiett Place, Room 48
San Francisco, California 94102
Fax: (415) 554-7399

To Contractor:  Sequoia Voling Systems, Tne.
Do Peter MoManemy, VP/CEQ -
7677 Oakport Street
Qakland, Californda 94621
Tax (510) 875-1226

Any notice of default must be sent by registered mail, Notice shall be effective on reeipt,

Bither party may change the addzress to whmh notics is to be sent by giving wrilten notice thereof to thc
other party. '

29 qunidated Damages

A, By entering into this Agreement, Contractor agrees that if any of the evenis stated in this
- Section 29 oecur, ansd are not comreoted within the time periods stated or referenced in this Section 29,
City wiil suffor actes] damuges fhat will be meraehoal ot extremely difficult to determine; farther,
Qoni:actor agrees that each sum stated below isnot a penalty, but is a reasonable sstimate of the loss that
City will inonr based on the delay, established I light of the circumsiances existing af the time this
contract was awarded, City may deduct a sumn representing the Hquidated datdages then owing by
Contractor from any money due to Confractor, Such deductions shall not be considered a penalty, but
rather agread monetary damages sustained by City beoause of Hie events deseribed below, In the event
City.is awarded Lignidated Damages undet this Section, the amonnts payable by Contruotor tmder this’

Section 29 represent the sole and exolusive damage award available to City by reason of any of the events '

described or referonced in this Section 29, notwithstanding any other term or provision of this Agreement
except the indemnification obligations of contractor under Seetion 21, 22(B), and 24 of this agreement,

Y1 no event and wnder no eiroumstances will the total amount of liquidated damages imposed on
Contractor pursuant fo all subseetions of this Section 29.exceed (§) duting the fist year from January 1,
2008 through December 31, 2008, the sum of Four Million Doltars ($4,000,000.00), but not exceeding the

- 'smo‘unt of Three Million and 00/100 Dollazs ($3,000,000.00) in Section 28.C.3. for any smg)e election;
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(if) during the sccond year from Yanuary 1, 2009 {hrough December 31, 2009, the sum of Three Mitlion
and 00/100 Dollars ($3,000,000,00), but not exceeding the amount of Two Million Five Hundred :
Thousand and 00/100 Dollars ($2,500,000.00) in Section 29.€.3, for any single election; and (i) during

the batance of the term of this Agresment, the sum of Two Million Dollars and 00/100 ($2,000,000.003 -

per eleation, but not exceeding (8) One Million and 00/100 Dollars ($1,000,000.00) for any single
election that doss not fnvolve ranked ohoice voting or (b) Two Million and 00/100 Dollars
($2,000,000.00) for any single election that includes yanked ohoige voting a3 provided in Seotion 29.C.3,
Exeept that in n6 event shall Contractor incur of be liable for payment of liquidated damages whete delay

Tesults from an Bxcusable Delay (as defined in Section 56 of this Agreement) or where delay is duc to the

failure fo timely receive cerfification, but such delay is nct 2 resutt of the failure of Contraotor to pursue
an application for certification with reasonable care and diligenee (ag provided in Seetion 5 (1)) by
mesting Critical Milestones #1 and #2 . For puiposes of caloutating the maxitonm damages per elcotion
under this Seotion 29, Liquidated Damages assessed for a “single election” shall mean all Liquidated
Damages assessed under Scetion 29C and 298 for that clection, ‘

The amounis for wiich.Contractor Is liable undexr this Seetion 20 are veferted to as “Liquidated
Damages”. S . .o ' :

B, Critical Milestones: In the event that Contractor fails fo compleje any of the Critical
Milestones (as lsted on Appendix B-1) and does ot cure sach failurs within the oure perjod applicable to
that Critical Mifestone as stated in Section 9, Contractor shali be liable for Liquidated Damages In the
sum of One Thonsand and 007100 ($1,000.00) Dollars per day commencing after cxpitation of the cure
pericd until the Critical Milestone is metup 0 2 axinmh amownt of One Hundred Thousand and 00/100
{$100,000.00) Dollars in the aggregate for a single Critical Milestone, : '

G On Election Days:

1. If ten pexceni (10%) or more of the DRE units fail to operate on an election day,
Contractor ehall Hiable for Liquidated Dataages o the amount of One Hindred Soventy Five
"Thousand and 00/100 Dollars ($175,000.00) provided, however, that DRE unifs which fil to
operate but are successfully repaired, replaced or made operational by Contractor within one (1)
hour of recoipt of notice from City (provided that additional DRE wnits/parts purchased by the
City are available or if no such unitsfparts are available that Contractor uses best efforts fo obfain
such unite/parts and make replaceinents or repairs within a reasonable tims) shall not be deemed
to have failed to operate. In the event that Contraclor is no longer providing storage and |
watehousing services for the Hardware, the City shatl afford Contractor access fo the Hardware.
., as and when necessaty for Contractor to perform Contrastor’s maintenance obligations nnder this
’ Agrecment, . _
) 2. Iftenyercont (10%) or more of the optical scan unils fail to operate on an
election day, Contractor shall be liable for Lignidated Damages in the amount of One Hamdred
Seventy Five Thousand and 00/100 Dollars (5175,000,00) provided, however, that optical scan
wnits which fail to operate but are repaired, replaced or made operational by Contractor within
four (4) hours of receipt by Contractor of notice from City (provided that additional optical scan
units/parts puschased by the City are available, or i£ no such npits/parts are available that

Contraotor uses best efforts to abtain such nnite/parts and mako replagenients or repairs withina -

. reasbnable tims) shall not be deemed fo have failed fo operate. In the event that Contractor ismo
longer providing storage and warehousing services for the Hardware, the City shalt afford
Contractot access to the Hardware as and when necessaty for Confraotor to pexform Confractor’s
muintenance obligations undes this Agreoment.
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3. For each election in which the City is unable to properly record and tabulate
votes because of i) an Brror, Defect or Malfumetion in the System, and Contractor fuils to
provide an alternative tabulation sofution which processes a statemont of voles in complhiance
with applicable laws {provided, however, that Contragtor’s obligation to comply with laws shall
be limited as stated it Section 53 of this Agreement), or (i) failure of Confractor {0 achieve
certification of the System for use in the Election scheduled for June, 2008 and for all
elections covered under this Agreement, Confractor shall be Hable for Liquidated Damages as
follows: for elections oceurring in the-first (1) year fom Janmary 1, 2008 through December 31,
2008, 1he sum of Three Million and 00/100 Doliars ($3,000,000.00) per election; for elections
ocooutring in fhe second year (2*) year froni January 1, 2009 through December 31, 2009, fhe sum
of Two Mitfion Five Hundred Thousand and 00/100 Dollars (52,500,000.00) per election; and for

. elections during the balance of the term of this Agrecment, the sum of (2) One Miltion and 007100 .
Dollars ($1,000,000.00) per clection not invoking rattked choice voting, and (b) Two Million and
00/100 ($2,600,000.00) Dellars per election involving ranked choice voting. Notwithstanding the
foregoing, any election in which fifly psreont (50%) or less of the fotal number of voling nndts
supplied by Contractor are used in such clection, Contéattor’s Hability for Liquidated Darnages
shall b limited to the sum of Five Hundred Thousand ($500,000.00) DoBats. Exeept that inzo
event shall Contractor inour or be Hable for payment of liquidated damages where delay is due to
the failurs o timely receive certification, but sioh defay i¢ not a result of faflure of the Conitactor
to pursue an application for certification with reasonable care and diligence (as provided in
Section 5C (1)) by meeting Critical Milestones #1 and-#2 or results frorm an Exousable Delay (as
defined in Section 56 of this Agreernent).

4, If dug to an Trror, Defect or Malfanction in the System, City’s tabnlation of votes
during an election at ten percént (10%) or more of precincts is delayed, Coniractor shail be liable
- for Liquidated Damages as follows: if votes are not tabulated by 11:59 p., on that election day, -
the sum of One Hundred ¥iRty ‘Thousand and 007100 Dollars ($150,000.00); if votes are not '

* tabnlated by noon of the day after that election day, the sum of Two Hundred and 00/100
Thousand Dollars ($200,000.00); if votes are not tabulated by 11:39 p.m. on the second day
following that election day, the sum of Four Himdred Thousand and 00/100 Dollars .
{8400,000.00). ’ ' '

30,  Bankrupfcy

o the event that either party shall cease conducting business in the normal covase, hecomne
insolvent, make a general pssignment for the benefit of ereditors, suffer or permit the appointment of a
receiver for ifs business or assats or shall avail itself of, or become subjeot to, any prooeeding nnder the -
Federal Bankruptoy Act or any other statute of any state reating to insolvenoy or the protestion ofrights
of creditors, then at the opfion of the other party this Agreement shall texminate and bo of no further force
and effect. . . )

31, Andit aud Inspection of Records

Contractor agrees to maintain and make available to the City, durng regular business hours,
aconrate books and accounting records relating to its work under this Agresment. Contractot shall permit -
City fo audit, examine and make excarpts and transcripts from such books and records, and to make audits
of all invoices, materials, payrolls, records or personal and other data related to all ather niatters covered
by this Agreement, whether funded in whole or In partunder this Agresment. Coniractor shall maintain
such data and records i an accessible location and condition for a period of not less than five years afler
final payment under this Agrecment or until after final audithas been resolved, whichever is Tater, Ths
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State of California or any federal agency having an interest in the subjest of this Agrocment ghall have the

same rights conferred upon City by this Section.
32,  Subcontracting .

Confractor intends to retain subcontrotors to perform certain of Contractor’s duties vinder this
Agteeient, subject fo the consent of the City in accordanes with this Section 32, Prior fo retaining 2
suboontractor, Contractor shall notify the City in writing of the identity of the proposed subcontractor. |
“The City shall promptly &valuate such subcontractor, and shall not unreasonably withhold, delay or
condition the City’s eonsent to such subcotitractor. T the event fhe City rejects any subcontractor
proposed by Contractor, Clty shall notify Contractor inwriting specifically stating the City’s reason for
rejection ¢f such subcontractor, To the extent that Conteactor is defayed in performing Contrastor’s
obligations under this Agreement due to a delay by the City in approving or tjéoting a subeoniravlor, the
deadlines under this Agreement shail be extended by the time period atiributable to the Ciiy’s delay.
Neither party shall, on the basis of this Agreement, contract on behalf of or in the name of the other pariy.
An agreement made in violation of this provision skl confer no xights on auy pacty and shall be null and
void. ' . : )

33. Assigmment

The services to be performed by Contractor are personal in chavacter and neither this Agpreement
nor any duties or obligations hereunder may be assigned or delogated by the Contractor unless first
approved by City by written instrument exeonted and approved in the sarhe manner as fids Agrcoment,

provided that Contractor may suboontract Contractor’s obligations herennder in acgordanee with Section -

39 above. Notwithstanding the foregoing, Contcactor may assign this Agrecirent (o any entity owned or
. conirolled by, or under common control with Conteactor provided (i) the assignee has executed an
assignment and assnmption agreement Teasapably acceptable to City, and (i) the assignee hag the ability
to petform Contractor’s obligations uhder this Agreement, :

34, Disadvantaged Business Entexprise Utilizafion; Liguidated Damages
- #.The DBR Ordinance '

Contrantor, shall comply with #ll the requirements of the Disadvantaged Business Enterprise
Ordinonce set forth in Chapter 14A of the Sen Francisco Administrative Code as if now existg or as it may
e amended in the future (collestively the “DBE Ordipance'), provided sieh amendments do not
materiatly inerease Contractor’s obligations or Habitites, or materially diminish Contrastor's rights, under
this Agreement, Suchprovisions of the DBR Ordinance are incorporated by reference and mads a part of
this Agreement as though fully set forth in this section, Contractor’s willful failure to comply with eny
applicable provision of the DBE Ordinance {s & material breach of Confractor's obligations under this
Agreement and shall entitte City, gibject fo any applicable notice and cure provisions set forth in this
Agreement, to exercise any of the remedies provided for under this Agreement, under the DBE Ordinaics
or oherwise available at Jaw or in equity, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclusive, Fn addition, Contractor shall comply fully with all ofher
apphicable Jocal, state and federal faws prohibiting discrimination and requiring equal opportunity in
contracting, including subcontracting. "

b. Compliance and Enforcement

' 1. Mnforcement
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3, For each election in which the City is unable fo properly record and tabulate
votes beoause of (i) an Error, Defect or Malfinction in the System, and Contracfor fails to
provide an alternative tabulation solution which processes a statement of votes in compliance
with appHcable laws (provided, however, that Conirastor’s obligation to comply with laws shall
be limited as stated in Section 53 of this Agreement), or (ii) failure of Contractor fo achicve
certification of the System for use in the Bleotion gcheduled for fune, 2008 and for all
eleotions covered under this Agresment, Contractor shall be liable for Liquidated Domages ag
follows: for elections vosurring in the first (1¥) yeat from January 1, 2008 through December 31,
2008, the sum of Three Miltion and 007100 Doltars ($3,000,000.00) pex election; for slections
occuning in the second year (2" year fromd January 1, 2009 through December 31, 2009, the sum
of Two Miltion ¥ive Hundred Thousand and 00/100 Dollars ($2,500,000.00) per election; and for

. oloetions during the balance of the term of this Agreemeont, the sum of (a) One Miltion and 00/100 .

Dollars ($1,000,000.00) per election not invoking ranked choice voting, and (b) Two Million and
00/100 ($2,000,000.00) Dollars per slection jnvolving ranked choics voting. MNotwithstanding the
foregoing, any election in which fifty poreent (50%) or less of the total number of voting unifs
supplied by Clontractor are used in such eleotion, Conteavtor’s Hability for Liquidated Damages
shall be limited'to fae sum of Five Hondeed Thousand ($500,000.00) Dollavs, Except thatinmo
event shall Contractor inour or be lable for payment of liguidated damages where delay s dusto
the failure 1o timely reocive certification, but such delay is not a result of faiture of the Contactor
fo pursue an appHoation for cortification with reasonable oarc and diligence (as provided fn
Section 5C (1)) by meeting Critical Mitestones #1 and-#2 or results from an Bxousable Delay (as
defined in Section 56 of this Agreement).

4, If due to an Error, Dafect or Malfunctlon in the System, City's tabulation of voles

during an olegtion at tom peroent (10%) or more of previnets Is delayed, Contractor shall be Yiable

for Liquidated-Damagea as follows: if votes are not tabulated by 11:59 p.un. on that cleotion day, -

fhe sum of One Hindred Fifty Thousand and 00/100 Dollars ($150,000,00); if votes are not

" tabulated by noon of the day after that clection day, the sum of Two Hundred and 007100 -
Thousand Dollars ($200,000.00); if votes are not tabulated by 11:59 pam. on the second day
following tiat elestion day, the sum of Four Hundred Thousand and 00/100 Dollars -
(3400,000.00). :

34, Bankruptey

: Tn the event that either party shall ceass conducfing business in the normal cowrss, become
insolvent, make a general assighment for the benefit of creditors, suffer or permit the appeintment vf a
seociver for its business or assets o shall avail itself of, or becoine subject fo, any proceeding under the -
Federal Bankruptoy Act or any other statute of any state relating to insolvenoy or the protection of rights
of oreditors, then at the option of the other party this Agreement shall teyruinate and be of no further foreo
and effect. - . )

3. Andit and Tugpection of Records

Cottractor agrees to malntain and make avaitable to the City, during regular business hours,

acchraie books and accounting records relating to its work under this Agreement. Contraotor shall permit

City to audit, examine and make excerpts and franseripts from such books and records, and to make audits
of all fnvoices, materials, payrolls, recosds or personal and other data related fo all other miatters covercd
by this Agreement, whether funded in whole or in part under this Agreoment, Confractor shall maintain
stich data and records in 2n accessible location and condition for a period of not less than five years afier
final payment under this Agreement or until after final andit has been Tesolved, whichever is Jater. The
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State of California or any federal agency having an inferest in the subjeot of this Agreement shall have the
. same rights conferred upon City by this Section. . :

32, Subcontracting

Contraotor-intends to retain subcontrmotors to perform eertain of Contractor's duties wnder this
Agreement, subjest to the vonsent of the City in accordance with this Section 32, Prior to refaining a
subsoniractor, Contractor shall notify the City in writing of the {dentity of the proposed subcontractor. |
The City shall prompily évaluate such subeontractor, and shall not unreasonably withlold, delay ox
condition the City’s consent to such subeotiiractor, Tn the event the City rejects any subcontractor
proposed by Contractor, City shall notify Contractor in'writing specifically stating the City's reason for
rejestion of such subcontractor. To the extent that Conteactor s delayed in performing Contractor’s
obligations under this Agresment due to 4 delay by the City in approving or rejéoting a suboontraptor, the
deadiines under this Agreement shall be extended by the time period attributable to the City’s delay.
Noithet party shall, on the basis of this Agreoment, contract on behalf of ot in the name of the other party.
An agreement made in violation of this provision shaill confr no Tights on any party and shall bo null and
void, i ) : ,

33. Assignment

The services to be performed by Confractor are personal in character and neither this Agrecment
nor any duties or obligations herevmder may be assigned ov delegated by the Conractor unless first
approved by City by written instrument excouted and approved i the sarhe mauner as this Agreement,
provided that Contrastor may subconiract Contractor’s obligations hereunder in acgordance with Section
32 above, Notwithstanding the foregoing, Contractor may assign fhis Agreercent to any entity owned or
. controlled by, ox under comimon conirol with Contractor provided (i) tho assignee bas executed an
assignment and asswraption agreoment Teasonably acceptable to City, and (if) the assignes has the ability
to petform Contractor’s obligations under this Agresment. :

34, Disadvantaged j3usimass Entevprise Utitization; Liqnidatéd Danrages
- 8, The DRE Ordinance "

Contractor, shall coraply with all the requirements of the Disadvantaged Business Enterprise
Ordinance set forth in Chapter 14A of the San Francisco Administrative Code ag it now exists or ag it may
be amended in the future (collettively the “DBE Ordinance”), provided such amendments do not
materially increase Contractor’s obligations or liabilities, or materially diminish Contrastor's tights, under
this Agreement, Such provisions of the DBE Ordinanes are ingorporated by veference and made a part of
this Agreoment as though fully set forth in this seotion. Comtractor’s willful failure to comply with any '
applicable provision of the DBR Ordinance is a ynateria] breach of Contractor's obligations under fhis
Agresment and shall entitle City, subject fo any applicable notice and pure provisions set forth in this
Agresment, to exercise any of the vemedies provided for under this Agreement, under the DBE Ordinance
or otherwise available at law ordn equity, which remedies shall be cumulative unless this Agresment
exprossly provides that any remedy s exelusive, In addition, Contractor shall comply fully with all other
applicable local, state and federat laws prohibiting disorfmination and requiring equal opportuity in
contracting, including subcontweting. "

b, Compliance und Bnforcement

1.Enforcement
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I Confractor willfully fails to comply with any of the pmwsmns of the DBE Ormmnce, the
rulos and rcgu!ations implementing the DBE Ordinance, or the provisions of this Agreement pertaining fo
DBE participation, Contractor shall be liable for lquidated damages in an amount equil fo Contractor’s
net profit on this Agreement, or 10% of the total amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City's Human Rights Commission or any other public offieial authorized fo
enforce the DBE Ordinance (separately and vollectively, the “Director of HRC”) may also imposs other |
sanctions against Contractor authorized in fhe DBE-Ordinance, including declaringthe Contractor to be
irresponsible and inefigible fo contract with the City for a period of up fo five years or revocation of the
Contractor's DBE ceriification, The Director of HHIRC will determine the sanctions o be imposed,
inctuding the amount of Hquidated damages, afler investigation pursuant to Administrative Code
§14A.13(B).

- . By entexing into this Agreerent; Contractor acknowledges and agroes that any Hquidated

damages assessad by the Direotor of the FIRC shall be payable to City upon demand. Contractor firther
acknowledges and agrees that any liquidated damages assessed may be withheld from any monies due to
Contractor on any contract with City, . )

-7 Contractor agress to maintain reoords necessary for moniforing its compliance with the
DBE Ordinance for a period of three vears following texmination or expiration of this Agreement, and
shall make sych records available for audit and inspection by the Ditector of HRC or the Comtrofler upon
request,

35,  Nondiscrimination; Penaliies

A, Contractor Shali Not Diseriminate. Ji the performance of this Agresment, Contractor
agrees not to discriminate against my employee, City and City employee working with such confractor'or
subcontrastor, applicaut for employmont with such contracior or subcortrastor, or against any person
soeking accommodations, advanteges, facilities, privileges, services, or membership in afl business,
social, or other éstablishments or organizations, on the basis of the fact or perception of a pexson’s race,
color, oreed, religion, national origin, ancestry, age, height, weight, sex, sexual orfentation, gender
identity, domestic partuer status, marital status, disability or Acquired Intunme Defioiency Syndrome or
BV status (AIDS/HTY statug), or assoclotion with membets of such protesied classés, or in retaliation for
opposition to disorimination against such classes, )

B. - Subconiracts, Contractot shall incorporate by reference in all subcontracts the
provisions of Sections 128.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administiative Code
(copnes of which are available from Purchasing) and shall requiré all subcontractors to cormply with such
_ provisions. Contraotor's failure to comply with the ohligations in this subsection shall constitute a
material breash of this Agrecment

C, Non-Diserimination in Benefits, Contracior dogs not as of the dafe of this Agreemant
and will not during the term of this Agreensent, in any of its operations in San Franojsco or whete the
work is being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health bonefits, membership or membership discounts,
moving expenses, pension and retirement benefits or travel benefits, as well as any benefits other than the
benefils specified sbove, between employees with domestic partners and employees with apouses, andfor
betsween the domestic partners and sponses of such employecs, where ihe domestic parinership has been
registered with a govex‘zuncntai entity pursuant io state or local law anthorizing such registration, subjegt
to the conditions set forth in Seotion 12B 2(b) of the San Franeisco Admm}stratwe Code.
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D. Conditlon fo Contract, As 4 condition fo this Agreement, Contractor shall exeouds the
“Chapter 12B Deolaration: Nondisesimination in Contracts and Benefits” form (Form HRC-12B-101)
with supporting documentation and seourc the approval of the fora by the San Francisco Huiman Rights
Comumission. ) :

L. Incorpoyation of Administrative Codo Provisions by Reference, The provisions of
Chapters 12B aud 12C of the San Franaisco Administrative Code ate incorpotated inthis Seetion by
reference and made a part of this Agreernent as though folly set forth herein. Contracior shall comply
fully with and be bound by all of the provisions that apply to tiis Agreement under such Chapters of the
Administrative Code, including but not Jimited fo the remedics provided in such Chapters.” Without
Titing the forggoing, Contractar umderstands that pursuant to Section 128.2(h) of the Sen Francisco
‘Adminisirative Code, a penalty of $50 for each person for each oalendar day during which such person
was Aiscriminated against in violation of the provisions of this Agreement may be assessed against
Conttastor and/or deduoted from any payments due Contrastor. . :

36, - Barned Tncome Credit (XC) Forams

Adrinistrative Code seotion 120 requires that enployers provide thelr employess with IRS Form
W-5 (The Barned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, a¢ set forth
below, Employers can locats these forms at the IRS Office, on the Tnternet, or anywhere Federal Tax
Forms can be found. .

A Contractor shall provide BIC Forms io each Eligible Broployee at cach of the following
times: (1) within thirty days following the date on whioh this Agreement becomes effective {unless
_Contractor has already provided such BIC Forins at least once during the oalendar year in which such
effective date falls); (i) promplly after any Bligible Ruoployes is hired by Contrastor; and (iif) annuaily
hetyveen Yanuary 1 and Janusty 31 of each calendar year durinig the tenm of this Agreoment.

B., TFaiture to comply with any requirement confained in subparagraph (a)-of this Section

* shall constifute » material breach by Contractor of the lerms of this Agreement. If, within 30 days after
Contractor receives written notice of such 8 broxch, Contractor fails to gure such breaoh or, if such breach
cannot reasonably be oured within such pestod of 30 days, Contractor fsils to commenze efforts fo cure
within such pexiod or thereafier fails to diligently pursue such curs to sompletion, the City may pursue

- amy rights or vemedies available under this Agreément or wnder applicable law.

C. Any Subsomtract entered jnto by Contractor shall require the subcontractor to comply, as
to the subcontractor's Eligible Bmployees, with ¢ach of the terms of this section,

D. Capltalized torms used n this Sestion and not defined in this Agreoment shall have the
meanings asdigned fo such texms in Section 120 of the San Francisco Administrative Code.

37, MacBride Principles—Northern Ireland

Pursuant to San Eranciseo Administrative Code Seotian 12F.5, the City and County of San
Francisco nges companies doing business in Northern Ireland to move towards resolving employment - -

inequities, aud encourages such companies fo abide by the MacBride Principles. The City and County of

San Francisco urges San Francisco compandes fo do business with corp orations that abide by the
MacBride Principles. ’ '
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If Conitactor willfully fails to comply with any of the provisions of fhe DBE Ordmmma, the
mules and regulations implementing the DBE Oxdinance, or the prov:szons of this Agreement pertaining to
DBE perticipation, Contractor shall be liable for liquidated damages in an amount equal to Contractor’s
net profit on this Agreomant, or 10% of the total amount of this Agreement, or $1,000, whichever is
greatest. The Director of the City’s Human Rights Commission or any other public official authorized to
enforce the DBE Ordinance (separately and colleciivaly, the “Director of HRC”) may also impose other |
sanctions against Contractor authorized in the DBE-Ordinance, inoluding declaring the Contractor to be
irresponsible and insligible to contract with the City for a perlod of up fo five years or revocation of the
Contractor’s DB certification, The Director of HRC will defermine the sanctions to be imposed,
including the amomnt of Hyuidated damages, after investigation pursnant to Administrative Code
§14A.13(8).

. . By entexing into this Agreeruent, Contractor acknowledges and agres that any lquidated

damages assessed by the Ditector of the HRC shall be payable to City upon demand. Contractor finther
acknowledges aud agrees that any Hquidated damages assesseid may be withheld from any monies dus fo
Contractor ot any contract with City,

Coontractor agreas to mainiain records necessary for monitoring its conpliance with the
DBE Ordmama for a period of three years fo]lowmg termination or expiration of this Agreement, and
shall make such records available for audit and inspection by the Director of HIRC or the Controller upon
request,

35.  Nondiscrimination; Peualties

A, Contractor Shall Not Discriminate. [h the performanoe of this Agreement, Contractor
agrecs ot fo discrirninate agafnst any employee, City and City employee working with such contractor'or
subeontractor, applicant for employment with such contvactor or subconfractor, or against any person
seeking accommodations, advantages, facilities, privileges, services, or membership in all busincss,
soclal, or other establishments ot organizations, on the basis of the fact or perception of a pexson’s race,
color, oreed, religlon, national origin, encesiry, age, height, weight, sex, sexual orientation, gender
identity, domestic partner status, marital status, disability or Acquired Immune Dcﬁmcncy Syndrome or
BV statos (AIDS!HIV status), or association with members of such protected classés, or in retaliation for
opposition to discrimination against such classes. . .

B. - Subcontracts. Coniractor shall incorporate by referemce in all subcontracts the
provisions of Seetions 12B.2(n), 12B.2(c)-(k), and 12C.3 of the San Francisco Adminisbative Code
(copxes of which are nvaifable from Parchasing) and shali require all subcontractors fo comply with such
~ provisions. Contractor’s feilure to comply with the obligations in this snbsection shail constitute a
matexial breach of this Agreement

C Non-Biscriminatlon in Benefits. Contmaotor does not as of the date of this Agreement
and will not during the ferm of this Agreement, in any of its operations in San Franoisco or where the
work s being performed for the City or elsewhere within the United States, discriminate in the provisior
of bereavement leave, famﬂy medical leave, health benefils, membership or rasmbership discounts,
moving expenses, pension and retivement benefits or iravel benefits, as woll as any benefils other than the
benefits spesificd sbove, between employees with domestic partners and employees with spouses, and/for
between the domestic partners and $pouses of such employecs, where the domestic partnership has been
registered with a'governmental entity pusuant to state or local law authorizing such regisiration, subject
to the conditions set forth In Section 1233.2(1)) of the San Francisco Admnﬁsuatwc Code.
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13 Condition to Contritef. As 4 condition fo this Agrecment, Contractor shall execuie the
“Chapter 12B Declaration: Nondiserimination in Contracts and Benefits” form (Form HRC-12B-101)
with supporting documentation and seoure the approval of the form by the San Francisco Homan Rights
Commission. ' -

E. Tncorporation of Administrattve Code Provisions by Reference. The provisions of
Chapiers 128 and 12C of the San Franefsco Administrative Code are incorporated in this Section by
reference and niade a part of this Agreement as though fully set forth herein, Contractoy shall commply
fully with and be bound by ali of the provisions that apply fo this Agreement under such Chapters of the
Administrative Code, including but not Jimited tp the remedies provided in such Chapters.’ Without
Bivifing the foregoing, Contractor understands that pursuant to Section 128.2(h) of the San Francisco
‘Administrative Code, a penalty of $50 for each person for cach calendar day during which such person
was disoriminated against in violation of the provisions of this Agreement may be assessed against
Coniractor and/or deducted from any payments due Contractor, :

36, ©  FEamed Jucome Credit (EIC) Formms

Administative Code seetion 120 vequires that emplogers provide fheir employees with RS Form
W-5 (The Bamned Income Credit Advance Payment Cestificate) and the JRS EIC Sghedule, as st forih
below. Employers can losate these forms at the JRS Offico, on the Internet, or anywhere Federal Tax.
Yorms can be found. . .

. A, Contractor shall provide BIC Forms to ¢ach Eligible Bmployce at each of the following
fimee: (38) within thicty days folloveing the date on which this Agreement becomes effective (unless
Conteactor has already provided such EIC Forms st Jeast once during the oalendar yeat in which such
effeotive date falls); (i) promptly after any Bligible Bmployee is hired by Contractor; and (jif) annually
between Tangary 1 and January 31 of each calendar year during the term of this Agreement.

: B.. Fallure to comply with any requirement contained in subparagraph (=) of this Section

* chall constitute  matexial breach by Contractor of the terms of this Agreement: If; within 30 days after
Contracior receives written notloe of such a bresch, Contractor fails to cure such breach o, if such breach
canmot rensonably be outed within such period of 30 days, Conteactor fails to commence efforts to oure
within such period or thercafier fails to diligently pursue such cure to completion, the City may pursue

© any rights or remedies nvaifable under this Agreement or under applicable Jaw.

C. Any Subconiract entered into by Contractor shall require the suboontractor to comply, as
to the subconiractor's Eligible Bmployees, with each of the terms of this section.

D,  Capitalized terms used in this Sootion and ot dofined in this Agreoment shall have the
meanings assigned to such terms in Section 120 of the San F.mncisco Administrative Code.

7. MacBrlde Principles—Noxthern Ireland

. Pursuant to San Francisco Administrative Code Section 12F.3, the City and County of San
Praricisco urges companies doing business in Northern Treland fo move towards resolving employment

inequities, and enconrages such companies to abide by the MacBride Principles. The City and County of

San Franoisco weges Sau Francisco companies to do business with corporations that ablde by the
MacBride Prnciples. ’
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38,  Tropical Hardwood snd Virgin Redwood Ban

Parsuant to Seetion 804 (b) of the San Francisco Favironment Code, the City and Couinty of San
Tranciseo urges contractors not fo impor, pirchase, obtain, or use for any purpose, any tropioal

hardwood, tropical haydwood wood product, virgin redwood or virgin redwood wood produst,

39,  Drng-Free Workplace Po]i‘cy.

Contructor acknowledges that pursiant fo the Foderal Drug-Free Workplacs Act of 1989, the
unlaw il manufacture, distibution, dispensation, possession, oruse of a controlled substance is
prohibited on City premises. Contraoctor agrees fat any violation of this prohibition by Contractor, ifs
craployees, AEENLS O assigns will be deemed a material breach of this Agreement, ' :

40,  Compliance with Amerieaus with Disabifitios Act

Contaotor acknowledges that, pursuant 1o the Americans with Disabilities Act (ADA), prograis,
services and other activities provided by a public entity to the public, whether direotly or through a
confractor, must be accessible to the disabled public, Contractor shail provide the services specified in
fhis Agrecment in a manner that 1o the extent applicable, materially somplies with the ADA and any other
applicable federal, state and looal disability rights legislation. This Seotion 40 does not apply to the
accessibility of the System fo be supplied by Coniractor. Contractor agrees not o diseriminate against
dlsabled persons in the provision of services, benefits or activities provided under this Agreement and
further agree that any violation of this probibition on the part of Contractor, its employees, agenis or
assigns will constitute a matexial breach of this Agrecment. Coufraotor shall provide a System which
complies with the aecessibility tequiréments of Sevtion 53-1 and (escept withrespest fo the ranked choice
. voting.clements of the Systern) Appendix D {Performancs Speoifications) and (with zespect fo the ranked

choice voting elements of the System) the RCV Design Speoifications.

41, Simshine Oxdizanco

Tn agcordance with San Francisco Admiinistrative Code §67.24(s), contracts, confractors' bids,
yegponses to xequests for proposals and all other tecords of communications between City and persons or
finms seeking contracts, shall be opento inspection immediately after 8 contract has been awarded.
Nothing in this provision yequires the disclostire of & privato pezson's of organization's net worth or other
proprletary finavoial data submitted for qualification for a confracl or other benefit untl-and unless that
person or organization is awarded the contract or benefit. Information provided whioh is ¢overed by this
peragraph will be mado available to the public upon request.

42, Requiring Minimmm Compensation for Employees .

Contractor agrees to comply fully with and e bound by alf of the provisions of the Minirawm
Compensation Ordinance (MCO), assct forth in San Francisco Adminisirative Code Chapter fap
{Chapter 12P), including the remedies provided, and implementing suidelines andules, The provisions’
of Chapter 12F are incorporated herein by reference and ‘madie a part of fhis Agreement as though fully set
forth. The text of the MCO is available on the web athitp fierww.sfgov.orgloca/iwih im. Capitalized -
terms uged in this Seotion and ot defined in this Agrecroent shall have the Toeanings assigned fo such
tarms in Chapter 128, Consistent with the requitcments of the MCO, Coniractor agrees fo all of the

following:

A For each hont worked by 2 Covered Employee dusing 2 Pay Period on work finded wnder. .

{he City contract during the term of this Apgrecment, Contrastor shall provide to the Covered Employee no

[}
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fess than the Minimum Compensation, which includes a minismum howdly wage and compensated md
uncomspensated time off conistent with the requirements of the MCO. For the hourly gross
compensation pertion of the MCO, Condractor shall pay 4 minimam of $10.77 ah howr beginning Fanuary
1, 2005 and for theverainder of the term of this Agreement; provided, however, that Contractors that ate
Nonprofit Corporations or public entities shall pay a miniium of $9 an hour for the term of this
Agregment, . .

B Contractor shall not discharge, reduce i gompensation, or otherwise discriminate against
“any etnployes for complaining t0 the City with rogard fo Contractor’s complianice or anticipated .
conypliance with the requirements of the MCO, for opposing any practice proseribed by the MCO, for
participating in proceedings related to the MCO, or for seeking 1o assert of anforee any rights under the
MCO by any lavful means, ' T

C. Contrastor underst;mds and agrees that the failuve to comply with the requiroments of the

MCO shall constitute a material ‘breach by Contractos of the terms of this Agresmont. The-City, aoting
through the Confracting Dopartaent, shall determine whether such a breach has oceurred. :

R .

D. . If within 30 days after receiving yritten notice of a breach of this Agresmuent for
violating the MCO, Confractor fails to cure such breach o, if suoh breach cannot reasonably be cured
wwithin such perod of 30 days, Confractor fails fo commense efforts fo cure wifhin such period, of |
thereafier fails diligentty fo prusue such cure to completion, the City, acting throngh the Contracting
Department, shall have the right to pusste the follosving rights or remedies and any rights or yemedics
available tnder applicable law: ' -

1. ‘The right to charge Contractor an amount equal fo the difference between the Minfmum
Compensation and any compensation actually provided fo a Covered Employee, together with

snterest on such amount frorn the date payment \was due at the maximum rate then permitted by law;

#. Theright to set off all or any portion of the amount described in Subsection (@)(1) of this
. Section against amonnis due to Confractor under this Agreement;

%ii, The right fo tetminate this Agreemeont in whole or in patt;

iv. Tn the event of a breach by Contractor of the covenant referred.to in Subsection (b) of this
Section, the right to seek reinstatoment of the employee or to obtain other appropriate equitable
relief, and . : '

v, Theright to bar Contractor from entering nto future contragts with the City for three
yests, : ’ .

Rach of the rights provided in fhis Subssction (d) shall be exeroisable individually or it
combination with any ofher rights or romedies ayailable to the City, Any amounts realized by the City
purstant to this subsection shall be paid to the Covered BEmployee who failed to receive the required
Minimam Compensation. ’ )

. B. Contractor represents and watzants fhat it is 110t an entity that was set up, or is being nsed,
for the purpose of evading the intent of the MCC,

¥. ° Contactor shafl keep itself informed of the eurrent requiremants of the MCO, including

{ncreases to the hourly gross compensation due Covered Bmployees under the MCO, and shall provide
prompt wiritten notive to all Covered Bmployees of any increases in compensation, as well as any wrilten
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38,  Tropleal Burdwood smd Virgin Redsvood Ban

Pursuant fo Seotion 804 (b) of the San Francisco Baviconment Code, the City and County of San
Trancisco urges contraciors pot fo {inport, purchase, obtain, or use for any purpose, any tropioal
hatdwood, fropical hardwood wood product, virgin redwood or virgin redwood wood product.

39,  DrugTrec Workplace Policy.

Confractor acknowledges that pursyant o the Federal Drug-firee Workplace Act of 1989, the
unlawfil mannfacture, disiribution, dispansation, possession, Or use of a controlled substance is
prohibited on City preiises, Contracior agrees i any violation of this prohibition by Contractor, its
employees, agents or assigs will be deerned a material breach of this Agreement, ' '

40,  Compliance with A_merieans with Disabifities Act

Contrastor acknowledges that, pursuant fo the Americans with Disabilities Act (ADA), progras,
services and other activities provided by a public entity to the public, whether direotly or hrough a
contractor, must be accessible to the disabled publie, Contractor shall provide the services specified in
this Agreement in a moanset that to the extent applicable, materially complies withthe ADA and any other
applicable federal, stats and looal disability tights legislation. This Section 40 does not apply to the
accessibility of the System fo be supplied by Contractor. Contraotor agrees not o discriminate against
disabled persons in the provision of sorvices, benefits or activities provided under this Agreoment and .
farfher ageee that any violation of this probibition on the part of Conftractor, its employees, agenis or
assigns will constifute a material breach of this Agreement, Confractor shall provide a System which
complics with the acoessibility requiréments of Section 53-1 and (exceptwithrespect 1o the ranked choice
. yoting.clements of the Systenn) Appendix D (Performance Speoifications) and (with respect {o the ranked

cholce voting elements of the System) the RCV Design Specifications.

41, Sunshine Oydinance

In agcordance with San Franoiseo Admivistrative Code §67 24(g), contracts, contractors’ bids,
responses to requests for proposals and all other records of gompmnications between City and persons o
firms seeking contracts, shall bé open to inspeotion immediately afier 2 contract has been awarded.
Mothing in this provision requires the disclosure of & private person's or organizations net worth or other
proprietary financial dala subimitted for qualification for a contract oX other benefit until-and unless that
person or organization is awarded the confract orbeneftt. Information provided whioh i3 ¢covered By this

paragraph will be made available to the pgb]ir‘; pon request,
42, Requiring Mininpm Compensation for Enployees ‘

Contractor agrees to comply fully with and hebound by all of the provisions of the Minimwm
Compepsation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 127 )
(Chapter 12P), including the remedies provided, and implomenting guidelines and rules. The provisions’
of Chapter 12P are incorporated hereit by yeference and made a part of this Agreement as though fully set
forth. ‘The text of the MCO is avajlable on the web athttp:flwv.{w.sfgov.orgloeaﬂwlhhm. Capitalized” -
terms used in this Seotion and not defined in this Agrecmont shall have the meanings assigned o such
torms in Chaptex 12F. Consistent with the requirements of the MCO, Contraotor agrees to all of the

following:

CA Tor each howy worked by a Covered Bmployes during a Pay Period on work ﬁmdad ander. -

fhe City contract during the term of this Agreement, Contractor shall provide {o-the Covered Buployee no
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" less than fhie Minimum Compensation, which includes a minfrmutm hourly wage and compensated and
uncompensated time off congistent with the vequirements of the MCO. For the hourly gross .
cotmpensation portion of the MCO, Contractor shall pay a minimnm of $10.77 ah hour beginning Jatwary
1, 2005 and for the rematader of the term of this Agreement; provided, however, that Contragtors that are
Nonprofit Corporations or public entities shall pay a minimum of $9 sa howur for the term of this

Agreement,

B. Cantractor shall not disoharge, reduce iu compensation, or ofherwise disciiminate against
‘any employes for complaining to the City with yegard to Confractor's compliance or antivipated
gommiplianco with the requirements of fhie MCO, for opposing any practice prosoribed by the MCO, for
participating in proceedings related to the MCO, or for seeking to assert of enforce any rights under the
MCO by any lawfid means. - ) T

C. Contractor 1mdersl:énds and agreos that the failure to eomply with the requiremonts of the

MCO shall conatitute a material breach by Contractor of the terms of this Agreement, The-Cily, aching
through tho Contracting Departwent, shall determine whether such a bronch has occurred. -

D. . Tf, within 30 days after receiving wiitton nofice of a breach of this Agreement for
viplating the MCO, Confractor fails o cors guch breach or, if suoh breach cannot reasonably be cured
swithin such period of 30 days, Contractor fails fo commence efforts fo cure within such period, or
thereafier fails diligently to pursue such cure to completion, the City, acting through the Confracting
Departinond, shall bave the right to pursue the foltowing rights or temedies and any rights or remedics
available under applivable law: : ’

i The right to charge Contractor an amount equal to the difference between the Mﬁﬁmum
Compensation and any compensation actually provided to a Covesed Bmployes, together with

snterest on such amount from the date payment \was due at the mazdmum rate then pernitted by law;

i, ‘Theright to set off all or any poriion of the amount desoribed in Subseetion {(d)(1) of this

. Section against amounts due to Confractor wnder this Agreomeni;
jif, The right to terminate this Agreement in whole or in part;

tv. Inthe ovent of a breach by Contracfor of the covenant ;:efeﬂed.to in Subsection (b) of this
Sectlon, the right to seck reinstatement of the employee or to obtein ofher sppropriate equitable
yelief and . :

v, Theright to bar Comxactor from entering into future coniracts with the City for tinee
VE8TS. .

Each of the rights provided in fhis Subscetion (d) shall be exercisable individually or in
combination with any other tights or remedies available to 3he City. Any amounts realized by the City
plusuant to this subsection shall be paid o the Covered Bumployes who failed fo receive the required
Minimup Compensation.

. - Contractor represents and watrants that it isnot an fmtitﬂhat was set up, or is being used,
for the purpose of evading the intent of {he MCO. _

¥. - Contractor shall keep itself informed of the current requiroments of the MCO, including

{ncreases 1o the hourly gross compensation due Coyered Brmployees under the MCO, and shall provide
prompt waitten notice to all Covered Bmployees of any increases in compensation, as well as any written
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cotnmimications teceived by the Contracior from the City, which communicatio{ns are marked to indicate
that Ehey are to be distributed to Covered Employces,

) G, Contractor shall provide reports to the City in accérdanca with aﬁy reporting standards
promulgated by the City nnder the MCO, inclnding reports on-subcontractors,

. H.  'The Contractor shall provide the City with acoess to pertinent records afier Teceiving 2
swritten request from the City to do so and being provided at least five business days o respond.

L ‘The City may conduct random audits of Conteactor, Random andits shall be (i) noticed
advance in wiiting; (if) limited 1o nscertgining whether Covered Bmployees are paid at Jeast the mmimum
compensation required by the MCO; (i) acoomplighed {hrough an examination of pottinent reoords at a
mrtnally agroed upon fime and focation within ten days of the writlen notice; and (iv) Limited to one audit
of Contractor overy two years for the duration of this Agreement. Nothing i this Agreement is intended
to precluds the City from investigating any report of an nlleged violation of the MCQ. .

J. Any subcontract entered into by Contractor shall requize the subcontractor to comply
with the yequirements of the MCO and shall contain contractual obligations substantially the same as
those set forth in this Section. A subcontract yneans an agreement between the Contractor and a third
party that requires the third party fo perform all or 2 portion of the services covered by this Agreement.”

Contractor shall notify the Depattment of Administrative Services when it enlers into such a subgoniract .

and shall certify to'the Department of Administrative Services that it has notified the subcontractor of the

obligations under the MCO and has fmposed the requireraents of the MCO on the subconiractor through -

{lie provisions of the subcontract, It is Contractar’s obligation to eusure fhat any subcontractors of any
fier under this Agreement comply with the requirements of the MCO. Ifany subcontractor under this
Agreement fails to comply, City may putsue any of the semodies sot forth in this Section against

Conlractor,

i Each Covered Bmployee is a third-parly beneficiary with respect to the requirenients of
sibsections (s) and (b) of fhis Section, and may pursue the following remediss in the event of a breach by
Contrastor of subsections () and (b), but only after the Covered Employes hag provided the notice,
partioipated in the adminisirative roview hearing, and waited the 21-day period required by the MCO.
Contractor understands and agrees that if the Covered Employee prevails in such action, fhe Covered
Employe¢ may be avearded: (1)an amount egiat fo the difference between the Mintmum Compensation’

- and any corapensation actually provided o the Covered Buployee, together with interest ont such amownt
from the date payroent was due at the maximum rate then permitted by faw; (2) in the event of abreach
by Contractor of subsectons {a) ot {b), the right to seck reinstatement or to obtain other appropriate
equitable relef; and (3) in the event that the Covered Fuployee is the prevailing parly in any legal action
ot procesding agatnst Conttactor arising from this Agreement, fhe right to obiain all costs and expenses,
inchuding reasonable atforney’s fees and dishursements, inourced by the Covered Bmployee. Contractor
also understands that the MCO provides that if Contractor prevails in any such action, Conitactor may be
awarded costs and expenses, including reasonable attorney’s foos and disbursements, from the Covered
Bmployes if the court detertnines that the Covered Brployeo®s action was frivolous, vexatious or

othervwise an act of bad faith.

L. I Contractor fs cxempt from the MCO whon this Agrecment is exeented because the
sumulative amount of agrecments with this department for the fiscal year is less than $25,000 ($50,000
for nonprofits), but Contractor later enters into an agrecinent or agreements fhat cause contractor 1o
éxceed that amount in a fiscal year, Contractor shall thereafler be required to comply with the MCO under
his Agreement, This obligafion arises on the effective date of the agreement that oauses the cwmulative

]
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.

amount of agreernents between the Contractor and this depariment to exceed $235,000 ($50,000 for

nonprofifs) in the fiscal year.
43,  Requiring Health Benefits for Covered Bmployees

Unless exempt, Contractor agrees 10 conply fuily with and be bound by all of the provisions of

" the Health Care Accotntability Ordinance (HCAQ), as set forth in San Praneisco Administrative Code

Chapter 12Q, including the remedics provided, and implementing regulations, as the same may be
amended from time to time. The provisions of Chapter 12€) axe incorposated by feference and rade &

- part of this Agrecment as though fiitly set forth herein. The fext of the HCAO is available on the web

athtipt/fwwwsfgovorg/ocaiiwliuhim, Capitalized terins used in this Section and ot defined in this,
Agreement shall have the meanings assigned 1o such fexms in Chapter 12Q. '

A, For each Covered Emplo&ce, Contractor shall provi.da the approﬁriéte health benefit set
forih in Section 12Q.3 of the HCAO. I Contsaotor gheoses to offer the health plan option, such health
plan ghall meet the minimum standards set forth by the San Francisco Health Commission.

t

B. ' Notwithstanding the above, if the Confractor is a small business as defined in Sedtion

120.3 (3) of the HCAO, it shall have no obligation to comply with part (2) above,

-G Conlrastor's failure to comply with the HCAO shall constitate a material breach of this
apreement, City shall notify Contractor if such a breach has ocourred, If, within 30 days after receiving’ |
City's written notice ofa treach of this Apreement for violating the HCAO, Contractor fails to cure such
Breach or, if such breach cavnot reasonably be cured vithin such period of 30 days, Contractor fails to

- commencs efforts to cure within such pertod, or thereafier fails diligently to pursue such cure fo

complefion, City shall have the right to pursue the remedies sef forth in 12Q.5(5)(1-5). Baoh of theso
semedios shill be exéroisable individuatly or in corabination with any ofher Tights or remedibs availablé o

D. Any Subcontract entered {nfo by Confractor shall require the Subcontractor to corply
with the requivements of the HCAO and shall contajn contractua] obligations eubstantially the same as
those set forth in this Seotion, Contractor shall notify City's Purchasing Division when it enters ntd such
o Subeontract and shall certify to the Purchasing Division that it has notified the Subconiractor of the
obligations undex the HCAO and has imposed the requirements of the LICAQ on Subcontractor threugh
the Subcontvact, Tach Contractor shall be responsible for its Swboontractors’ compliance with this
Chaper. If a Subsontractor fails to comply, ths City may pursue the yemedies sct forth in this Seetion
ngainst Contractor based on the Subcontractor’s failure to comply, provided that City has first provided

Contragfor syith notice and an opporhunity to ol_)iain a oure of the violation.

X Contrastor shall not discharge, reduos in compensation, or otherwise disoriminate against
any employee for notifying City with regard fo Contrastor's noncompliance or antioipated noncompliance
with te requirements of the HCAO, for opposing any practice prosoribed by the HCAO, for participaiing
in proceedings tolated fo the HCAO, ot for secking to assert ox enforce any tdghis under the HCAO by

any lawiul means,

~

E, | Contractor represents and warants that it {e not an entity that was set up, or 5 being used,
for the purpose of cvading tlie jntent of the HCAQ, .

® .
G, Confractor shall keep iiself informed of the current requirements of the HCAQ.

H. Contractor shail provide repotfs to the City in accordénce with-any teporting stanéards_
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communications received by the Contractor from the City, which communicaﬁoﬁs ave marked to indicate
that they are 1o be distributed to Covered Employees.

‘ G, " Confractor shall provide teports 1o the City in accérdance with any reporting standards
promulgated by the City under the MCO, including reports on-suboontraotors. o

. H The Contractot shall provide the (fity with access fo pertinent 1ecords aﬁsx,; receiving a
wiitten request from the City to do s0 and being provided af least five business days to respond.

1. “The City may conduct random andits of Contractor, Random audits shatl be (i) noticed in
advance in writing: (1) limited to usoertyining whether Covered BEraployees are paid at Jeast the minimum
compensation required by the MCO; (i) acovmplished through an exnamination of periinent records at a
mutually agreed upon time and location within ten days of the written notice; and (iv) limited to one audit
of Conlractor every two years for the duration of this Agreement. Nothing in this Agreement is intended
o preolude the City from investigating asy report of an alleged violation of the MCO. .

: J. Auy stibcontract entered into by Cositractor shall requize the swboontractot: to Somply
with the requirements of the MCO and shall contain contraotual obligations substantially the same as
those set forth in this Section. A subcontract meqns &l agreement between the Confractor and a third
party thatvequires the third party to perform all or a portion of the services covered by this Agreement.’
Contractor shall notify the Departtneat of Adyuinistrative Services when it enters info such p subconfract .
and shall certify to'the Department of Admintofeative Services that it has notified the subgoniracior of the
obligations under the MCO and has fmposed the requirernents of the MCO on the subcontractor frough
the provisions of the subcontract. 1t is Contractot’s obligation to ensure that any subconeaciors ofay
tier under this Agreement conaply with the requirements of the MCO. Tfany suboontmetor nnder this
Agreement fails to comply, Cify may pursue any of the remedios set forth in this Section against

Contracior.

S (9 Bach Covered Employee s a third-parly benefisiary with respeat to the requirements of
siibrections () and (b) of this Section, and may pursne the following remedics in the event of a breach by
Contractor of subscotions () and (b), but only after the Covered Bmiployee has provided the notics,
participated in the administrative review heaging, and waited tho 21-day period required by the MCO, |
Conteactor understands and agrees that if the Covered Employee prevails in such action, the Covered
Buiployee may be awarded: (1) an amount equal to fhe difforence between the Minimum Compensation’

- and any compensation actually provided to the Covered Broployee, together with interest on syich amount

&rom the date payment was due at the puaximum rate then permitied by Jaw; (2) in ihe event of a breach

by Contractor of subsections () or {b), the right to seek reinstatement or to obtain other appropriate

equitable relief; and (3) in the event that the Covered Fmployea is the prevailing party in any legal action
or proceeding against Contractor arising from this Agreement, the right o obtzin all costs and exponses,
inchuding reasonable atiomey's fees and disburserments, incurzed by the Covered Employee, Contractor
also understands that the MCO provides that if Contractor prevails in any such action, Contractor inay be
swarded costs and expenses, including reasonable attorney’s fees and dishursements, from the Covered
Brnployeo if the court dutertaines that the Covered Employes’s action was frivolous, vexations or

otherwise an act of bad faith.

L. If Contrator is exempt from the MCO when fhis Agreenent is executed beoanse the
cumulative amount of agreemments with this department for the fiscal year js Tess then $25,000 ($50,000
for nonprofits), but Contractor later enters Into an agreeinent or agreements that causo contraofor io
exceed that amount ina fispal year, Coniracior shall thereafter be required to comply with the MCO wder
fhis Agreement, This obligation arises on the effective date of the agreement that cavses the cumulative
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ardount of agrecments betwseh the Coutractor and this depariment to exceed $25,000 ($50,000 for

nouprofits) in the fiseal year.
43, Requixing Healili Benefits for Covered Employees

Unless exémpt, Contractor agrees fo comply fuily with and be bound by all of the provisions of -

" the Health Care Accotntability Ordinance (HCAO), as set forth in Sen Prancisco Administrative Codo

Chapter 12Q, including the remedies provided, and hnplcmmting regulations, as the same may be
amended from thne to time. The provisions of Chapter 12Q ave incorporaied by reference and made a

. part of this Agteoment as though futty set forth hesein. The text of the HCAOQ is available on the web

athitpi/fwww.sfgov.org/ooallwlb.htm. Capitalized torms used in this Section and not defined in this,
Agreement shall have the meanings assighed {o such ferms in Chapter 12Q. ’

As For each Gov*exe(?. Empioj}ee, Contractor shall provide the approﬁrié’ce health benefit set
forth in Section 12Q.3 of the HCAO, If Contractor chooses to offer the health plan option, such health
plan shall meet the minimnm standards set forth by fhe San Francisco Health Commission.

B. Notwithstanding the above, if the Contractor is a small business as defined in Section
12Q.3 (3) of thie HCAO, it shall have no obligation to comply with part (a) above,

N 68 Contractor's failure to comply with the HCAO shall constitate a material breach of this
ngresment, City shall notify Contractor it such a breach has ocourred, If, within 30 days after Teceiving: |
City’s wriiten notice of a breach of this Agresment for violating the HCAQ, Contractor fails to cure uch
breach or, if such breach cannot rensonably be oured within such period of 30 days, Contractor fails to
cotmmenco offorts fo cure within such period, or-thereafter fuils diligently to pursue such cure to
completion, City shall have the tight to pursue fhe remedies set forth it 12Q.5(F)(1-5). Bach of theso '
remedies shall be exéroisable individually or in combination with any other rights or temediss availablé to
City. . . . .

D. Any Subcontract entered into by Contractor shall require the Subconfractor to comply
with the requirements of the HCAQ and shall contajn contractual obligations substantially the same as
those set forth in this Section. Coniractor shall notify City’s Purchasing Division when it enters intd such
» Subconiract and shall certify to the Purchasing Division fhat it has notified the Subcentractor of the
obligations under the HCAO and has imposed the requirements of the HCAO on Subcontractor through
the Subcontvact. Bach Contractor shall be responsibile for its Subcontractors' compliance with this
Chapter, If a Subconiractor fails to comply, the City rony pursue the semedies set forth in this Szetion
againgt Contractor based on the Subcontractor’s faiture fo comply, provided that City has first provided
Contractor with notice snd an opporiunity to obtafn a cure of the violation. :

E, Contractor shall not discharge, reduce in compensation, or otherwise disoriminate against
any employee for notifying City with regard o Contractor's noncompliance or, anticipaied nongompliance
with the requirements of fhe HCAQ, for opposing any practice proseribed by the HCAQ, for participating
in proceedings related to the HCAO, or for seeking to assert or enforce any tights under the HCAO by
any lawiul means. - : ;

~

b Contractor represents and warrants that it is not an entity that was setup, of is being used,
for the purpose of evading the infent of the HCAO. -

G, Contractor shall keep itself informed of the cutrent requirements of the HCAO.

H, Contractor shail provide repoits to the City in accordance with-sny reporting stanc.lard§
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promulgaied by the City unﬁer the HCAD, iugluding reports on Subcontractors and Subtenants, a5
. applicable, - ’ o : :

L Contractor shall prdvide City with access fo records pertaining {0 compliance with

 HCAO after receiving a writtet: request from City to do so and balng provided at Jeast five business days .

to respond.

X o Citymay conduat random audits of Contrictot t6 ascertain its compliance with HCAO.
Contractor agrees to cooperato with City when it conduets such audits. :

K.  HConfractor is oxempt from the HCAQ when this Agreernent is oxecuted because ifs
amount is Jess than $25,000 (50,000 for nonprofits), but Contractor later enfets into an agrecment or
pgreements that cause Contractor's aggregate amount of all agreements with City to xeach $75,000, alf the
apreements shall be thereafter subject to the HCAO. This obligation arises on the effeotive date of the

agrecment that causes the cumnulative smount of agreemments behween Conftactor and the City to boe equal

to-'or greater than §75,000 in the fiscal year,
44, Limitations on Contributions

Through execution of this Agreement, Contractor acknowledges that it is fafnillar with section
1,126 of the City and Cownty's Cantpraign and Governmental Conduct Code, which prohibits any person
who contracts with the City for the rendition of personal services, for the furnishing of any ruaterial,
supplies or equipment, for the sale or Iease of any Tand or buitding, or for a grant, Joan or Joan guarantee,
from making any campaign contribution fo (1) an individual holding a City eleotive office 1 the cottract
must be approved by the fndividual, a board on which that individual serves, ora board on swhich an
appoitites of that individual serves, (2) 4 candidate for the office held by such iadividual, or (3a
committes controlled by such individual, at any time from fhe sommencement of negotiations for the -
contract nntil the later of gither fhe termination of negotiations for such coniract or six months after the
 date the contract is approved, Contractor acknowledges that the foregoing restriction apples only if the
contract of a combination or series of sontrdots approved by fhe sams individual or board in a fiscal year
- have a tofal anticipated or actual value of $50,000 or more. Contractor fuether acknowledges that the
jrohibition on confributions applies to each prospeotive party fo the contract; each member of )
Comftractor's board of direators; Contractor’s chairpetson chief executive officer, ghief finaneial officer
and ohiof.operating officer; any person with an ownership interest of more than 20 percent in Contmastor;
any subcontractor Hsted in the bid or contract; and aty committee that s sponsored or controtled by
Contractor, Additionsily, Conttactor acknowledges that Contractor maust inform cach of the persons
deseribed In fhe preceding sentence of the prohibitions contained in section 1.126. )

45.. Tirst Source Hirkng Program

A Tncorporation of Adwiuvistrative Code Provisions by Reference.
) The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fiilly set forth heroin. Contractor shall
comply fully with, and be bound by, all of the provisions fhat apply to this Agrecment under such

* Chapter, including but not lmited to the semedies provided therein. Capitatized terins used in this
Seotion and not defined in this Agreement shall have the meanings assigned fo suoh terms in Chapter 83,
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B, - First Source Hiring Agreement.

: " h _Confractot shall comply with First Source interviewing, tecruitment and hining
yequirements, which will provide the Sen Francisco Warkforee Development Syster with the exolusive.
opportunity fo initially provide Qualified Econoniically Disadvantaped Tndividuals for consideration for
employment for Eniry Level Positions. The dutation of the First Sonree interviewing requirement shall
be ten (10) days, unless business necessity requires & shorier period of time.;

. it Contrastor shall comply with requirements for providing timely, appropriate
notification of available Butry Level Positions to the San Francisco Workforce Development System s0
that the Syster may itain and refer an adequate pool of Qualified Heonomically Disadvantaged
Tndividuals to participating Employers; e .

) i,  Contraotor agtees to use good faith efforts to comply with the First Source hiring
requirements. A Contractor xaay establish ts good faith efforts by filling: 1) its first availabls Eniry Level
Position with a job applicant referred through the First Source Prograrg; and, 2) fifty percent (50%) of its
subsequent ayailable Bntry Level Positions.with job applicants referred through the San Francisco
Workforee Dovelopment System. Failure to tneot this target, while not imputing bad faith, saay result ina
reviow of the Contractor's employment records. ' :

C.  Hixing Declstons.

 Contrastor shall meke the final determination of whether an Boonomically Disadvanta ged
Tndividual refosred by the System is "qualified” for the position, )

D. _ Exceptions,

Upon application by B'ml'aloyf:r, the First Soures Hiring Administration may grant an exgeplion o .

. any or all of the eqnirements of Chapler 83 in any situation where it concludes that compliance with this
Chaptor would cause economie hardship.. .
E. Liyuidated Damages

N3

Violation of the requirements of Chapler 83 s subject to an assessinent of Houidated damages in
the amount of $2,070 for every new hize for an Eniry Level Position improperly withheld from the first
. soutce biring process, The assessment of liquidated damages and the evaluation of any defenses or
mitigating factors shall be made by the FSHA.

F, Subeontracts

Any subconiract entered irito by Contrastor shall require the subcordractor to somply with the
. requirernents of Chapter 83 and shall contain contractual obligations substantially the same &8 those set
forth in this Seetion. .

. 4¢,  Prohibition on Political Activity with City Funds

 aceordancs with San Francisco Administrative Code Chapter 12.G, Contractor may not
participate in, aupport, or atterpt to inflaence any political campaign for a condidate or fof a ballot
measure {collectivaly, “Political Activity”) in the porformance of the: services provided under this
" Agrecment, Coniractor agrees to somply with San Francisco Adminisirative Code Chapter 12,G and any
implementing tules and regulations promulgated by the City’s Controller. The terms and provisions of

City/County $an Prancisco Purchase Agreemeat 1257 37




promulgated by the City under the HCAO, usluding fepotts on Subtontractors and Subtenants, as
applicable, - ' ) . . ,

L Contractor shall proﬁde City with acoess to records pertaining 1o compliance with

 HCAO after receiving a written request from City fo do so and being provided at least five business days .

to respond,

"5, City suay conduatyandom mudits of Contraotor {6 asoortain jts compliance with HCAO.
Contractor agrees to cooperate with City when it conducts such audits.

K HCoofractor is exempt from the HCAO when this Agreement js executed becauss its
amount Is less than $25,000 ($50,000 for nonprofiis), but Contractor later entets info an agreement or
ngreements that cause Contractors aggregate anount of all agreements with City to reach $75,000; all the
agreemonts shall be thereafter subject to the HCAO, “This obligation atrises on the effective date of the

. agreement that cauges the ournitlative amount of agreements betweet Contractor and the City to be equal

to'or greater than $75,000 in the fiscal year,
44, Limitations on Contributions

Through exceution of this Agreement, Coniractor acknowledges that it is famillar with section

1,126 of the City and County's Campaign and Goveramental Conduet Code, which prohibits any person
who contracts with the City for the rendition of personat services, for the furnishing of any toaterial,
supplies or equipment, for ihe sale or Iéase of any fand or building, or for a grant, loan or loan guarantee,
from making any campaign contribution to {1) an individual holding a City eleotive office if the contract
must be approved by the tndividual, 2 board on which that individual serves, ora board on which an
appoiritee of that individual sorves, (2) @ candidate for tho office held by such ndividual, or (3) a
cormmities controlled by such. individual, at any time from the commencement of nepotiations for the
contract nutil the Jater of either the termination of negoHations for such contract or six months after the
~ date the coptract is approved. Contractor acknowledges that the foregoing restriction applies only if the

contract or a combination or series of confrdcls approved by the satme individual or board in 2 fiscal year
- have a total anticipated or actual value of $50,000 or more. Cortractor furiber acknowledges that the
prohibition on contributions applies to each prospective party to the contract; each member of )
Contractor's board of dirgetors; Coniractor’s ohairperson chief exeoutive officer, chief finaneial officer
and chief.operating officer; any person with an ownership interest of more than 20 percent jn Contmetor;
any subconiractor listed in the bid or contract; and any conmittee that is sponsored or controtied by
Contractor, Additionnlly, Contractor acknowledgey that Confractor must inform each of the persons
desoribed In the preceding sentence of the prohibitions contained in section 1,126,

45.  Tirst Source Hiring Program
A Incorporation of Adwministrative Code Provisions by Reference,
] The provisions of Chapter 83 of the San Francisco Administrative Code are hxcofporated in this
Seotion by reference and made a part of this Agreement as though fully set forth herein. Contraotor shatl
comply fully wih, and be bound by, all of the piovisions fhat apply to this Agreement wncler such

 Chapter, including but not Hmited to the somedios provided therein. Capitalized terms used in this
Section and not defined in this Agreement shatl have the meanings assigned fo such terms n Chapter 83.
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B, - First Source Hiring Agreement.

: i, _Contractor shall gomply with Fitst Source interviewing, reoritment and hinng
requivenents, which will provids the San Francisco Workforee Development System with the exclusive.
opportunity to initially provide Qualificd Bconomically Disadvantaged Tndividusls for consideration for
employment for Bairy Level Positions. ‘The duration of the First Source interviewing requirerment sfiall
be ten (10) days, untess business necessity sequires # shorter period of time.;

. it, Coniractor shall comply witlh requiresnents for providing fimely, appropriate
notification of availablo Batry Level Positions fo the San Franoisco Workforce Development Systemso
that the System may tain aad refer an adequate pool of Qualificd Reonomically Disadveantaged
Tndividuals to participating Bmployers; "o

T il Condractor agrees to use good fulth efforts to comply with the First Source hiring
requirements. A Coniractor may establish its good faith cfforts by filling: 1) its first available Entry Level
Position with a job applicant referred through tho First Sousce Program; and, 2) fifty percent (50%) of its
subsequent avatlable Fniry Level Positions with job applicants referred thtough the San Framcisco
Workforee Development Systetn. Tailure to meet this target, while no imputing bad faith, may esulting
review of the Contractor's employment records. : :

c ]:E(iringDecisions.

Contraotor shall make the final determination of whothet an Roonomically Dis};dvantaged
Tndividual reforeed by the System is nqualified" for the position, ’

D . Exceptions

Upon application by Bmﬁloyer, the Tizst Sovrce Hiring Administration may grant an exeeptionto .

. any or all of the requirements of Chapter 83 in any situation where it concludes that complianes with this
Chapter would cause econornic hardship. .

- E. Liguidated Damages

Violation of the requirements of Chapter 83 is gubject fo nn agsessment of Hquidated damages in
the amount of $2,070 for every new hixe for an Bnfty 1eve] Position fmproperly withheld from the first
source hiring process, The assessment of liquidated damages and the evaluation of any defenses or
mitigating factors shall be made by the FSHA.

B, Suheontracts

Any subconiyact entered irito by Contractor shall require the subeontractor 1o comply with the
. requitements of Chaptor 33 and shall contain confracal obligations substantiaily the same as thoso set ’

forth in this Section.
. 4G, Prohibition on Political Activity with City Funds

Ta accordance with San Franciséo Adminigtrative Code Chapter 12.G, Conlractor may not
participate in, support, ot atterapt fo influence afy politieal campaign for a candidate or for 3 ballot
measure (collectively, “Politioal Activity’™) 1n the performance of the services provided under this

* Apresment. Contractor agress o comply with San Francisco Adrinistrative Code Chapter 12.G and apy
implementing rules aud regulations promulgated by the City's Controller. The terms and provisions of
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Chapter 12.G are incorporated herein by this refersnce. In the event Coniractor violates the provisions of
this seetion, the City may, in addition to any other 1ights or remedies available hereunder, (@) terminate
this Agreement, and (i) prohibit Contractor from bidding on or receiving muy new City confract fora
period of two (2) yeats, The Controller will not consider Contractor’s use of profit as a violation of this
section, : ‘

47, NowWaiver of Rights

The omission by either patty at any time to enforce any default or right reserved fo i, or to require
performance of any of the terms, covenants, or provisions hereof by the other party at the time designated,
shall not be a waiver of any such default or right to which the party is entitled, nor shall it in any way
affeot the right of the party fo enforce such provisions thereafier.

48, . Adm{njstraﬁvei{amedy for Agreement Interpretation ‘.

Should any question arise as to the meaning and intent of this Agreement, the question shall, prior
to any other action or resort ta any ofher legal remedy, be raferred to the Department of Elections who- -
ghall, within ten (10) business days, render & decision on the meaning and intent of this Agreeroent.
Contractor may avail itsclfof any other legal remedy available to Contractor on or after the earliet of (i)
the date a decision is rendered, ot (ii) upon expiration of the teh (30) business day desision period
regardlogs of whether a decision has beén rendered.

49, Agreement Made in Californls; Venne

A The formation, inforpretation and performance of this Agreement shall be governed by

. the Jaws of the State of California and the parties agree subject to the dispute resolution requitenents of,
this-Section 49, venue for all Titigation relative to the formation, interpretation asd performence of this
Agreement shall be in San Franciseo. :

_ B, Any dispute between the parties sifher with respect {o the interprofation of any provision
of this Agreament or with respect to the pesfotmance by either porty hereunder shall be resolved os -

follows: npon The written request of either party, each party or an authorized representative of each party,
swill meet, in person or-by teleconference, for the purpose of endeavoring to resolve such dispute. The
representatives of the parties shall disouss the problem and negotiate in good fith in an effort (o resolve

the dispute without the necessity’ of any formal proceeding relating thescto. Doring the course of such

" pepgotiation, #ll reasonsdble zequests made by one party to the other for nonprivileged information

" zeasonably related to this Agreement will be honored in order that each of the parties may be fully advised

of the other's position. The speeific format for such discussivas will be Jeft fo the disoretion of the
representatives of the parties but may include the preparation-of agreed-npon statements of fact or written
© staternents of pogition fornished to the other party, Exeept where clearly prevented by the area in dispute,
both pasties agres to continue performing thelr respective obligations under this Agreement while the
dispote is being resolved unless and until such obligations are suspended, ferminated or expire in
aceordasice with the provisions hereof. :

50, Cloustruetion

ATl paragraph eaptions are for referonce only and shall not be considered in construing this
Agrecment: ‘ - )

1
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51,  Extire Agreement -

Chis contract st forth the entice Agresment between the pariies, aud supersedes all other oral or
written provisions, If any provision of this Agreement is held fo be unenforceable, this Agreement shall.

e construed without such provision.
54,  Modifieations and Change Orders

A, This Agreement may not be modified, nor may complipnce With any of ifs terms be
watvéd, except by wrilfen instrument exeouted and approved in the ‘same manner as this Agreement.
Coontsactor shall cooperate with the Depértment 10 submit 1o the Direstor of HRC any amendment,
smodification, supplement or chige order that would result in 2 cunlative inerease of the original
amount of this Agreement by more than 20%. '

B. 1F Contractor wishes to suggest changes fo the Hardware, System Software or Systers, it

shall submit to City a deseription of such proposed changes including any effect on the pricing and
Tooplemeiitation Plan. City shall be wnder no obligation to accept any such proposal, but if it does so the
changes shall only take effeot after the agteed changes have been have been dosoribed in an smendment
to this Agresment signed by both pattios. oo

53,  Compliance with Laws

Contrictor shall keep itself fully informed of the City's Charter, codes, ordinances and regulations

of the City and of al] state, and federal laws in any manner applicable o the pecformance of this

" Agreement, and must, 1o the extent applicable, at all times comply with such local codes, ordinances, and
cegulations and all applicable laws. Tn no event shall any term ox provision of this Agreement require
Contraotor o undertaké or pesform changes o tho Hardwars, Systetn Softwaro or Firmwar¢ dueto” -
chaies in law, or changes in inferpretation of existing law-by a conrt of competent jurisdiction, oocwring
aftor the dato of this Agreement, Without Timitatlon of the forogoing, Contractor is nof obligated to cause
the System, Hardware, Software or ahy component thereof to comply with any specifications, standards
or requirernents of the ‘Nationel Assoeiation for State Blection Directors, Federal Eleotion Corumission,
Blection Assistance Coramission, California Secretary of State or other governmental, quasi-
governmentsl or Tegulatony body or agency to the cxtent such specifications, standards or requiremertis
ave pot in effect and applicable on the date of this Agreement (including, without Himitation, FBC or EAC

2002 or 2005 standards),
53-1 System CompBanee with Stato and Federal Laws

Pursuant to this Agreement and by order of the Secretacy of State, voting systens certified for nse
in California shail comply with all applicable state and fedetal statutes, regulations, rles and
requirernents, ncluding, but not Hmited to, those voting system yequirements set forth in the California
Tleotions Code and the Help Amexica Yote Adt of 2002, and those requitements jncorporated by
reference in the Help America Vot Aot of 2002, that are in effeot as of the dato of this Agreement.
Furthex, voting systems shall also-comply with all applicable state and federal voling system guidelines,
standaids, regulations and requirements that detive authority from or are promulgated pursuant to and by
fartheramcs of the California Blections Code or the Help America Vote Ast of 2002 or other applicable
siats ar-federal faw when appropiate, that are in offect a8 of the dale of this Agreement, including but not
limited to, the 2002 Yoting System Standards/Guidelines, doveloped by the Federal Blection Commission
(FEC) and adopted by the Rleotion Assistance Commission (EAC) and BAC Advisory 2005-004, dated
July 20, 2005, This does not include future final covrt interprotations of exdsting state or federal Jaw not
in effeet as of the date of this Agreement. : o
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Chapter 12.G are incorporated herein by this reference. In the event Contractor viclates the provisions of
this seation, the City may, in addition to any other tights or remedies availablo hereunder, (i) ferminate
this Agreenent, and (ii) prohibit Contractor from bidding on or receiving any new City contract for a
period of two (2) years, The Controller will not consider Contractor’s vse of profit as a violation of this
sgotion, ' . . L.

47, Non-Waiver of Rights

The omisston by either patty af anty time to enforce any default or right reserved fo it or to require
parformance of any of the terms, covenants, or provisions hereof by the other paty at the time designated,
shall not be a waiver of any such defanlt or vight to which the party is entitled, nor shall itin any way
affeot the right of the party to enforce such provisions thereafter.

48, ' . Adni{nistraﬁvei{eniedy for Agreemeﬁt Interpretalion T

Should any question arise as to the meaning and infent of this Agreemont, the question shall, prior
1o any other action or resort fo any other legal remedy, be roferred to the Department of Elections who- -
shall, within ton (10) business days, Tender a decision on the'meaning and intent of this Agresment,
Couniractor may aveil itself of any other legal remedy available to Contracior ont or after the chrliet of (i)
the dato a decision is rendered, or (ii) upon expiration of the et (20) business day decision period
regardless of whether a decision has beén rendered. '

49, Agreement Made in Californis; Venue

A The formation, interpretation angd performance of this Agreement shall be governed by

. the laws of the State of Californla and the parties agree snbject to the dispute resolution requirements of
this‘Section 49, venue for all Tifigation relative to the formation, interprotation and performance of this
Agreemnent shall be in San Francisco,

‘ B. Any dispute between the partles either with respect to the interpretation of any provision
of this Agresment or with respsct fo the perfotmance by elther parly herevmder shall be resolved as -
follovys: upon the writlen request of either party, cach party or an authorized representative of each party,
will meet, n person or by teleconference, for the purpose of endeavoring to yesolve such dispute, The
representatives of the parties shall disguss the problem and negotiate in good fufth in an affort to resalve

ihe dispute without the necessity of any formal proceeding relating thersto. During the comrse of such -
negotiation, all rcasonsble xequests made by one parly to the other for nonprivileged information
veasonably related to this Agreement will be honored in order that each of the parties ray be fully advised
of the other's position. The speeific format for such discussions will be left to the discretion of the
representatives of the partles but may Indlude the prepamtion of agrestd-upon statemants of fact or written
* gtatements of position fornished to the other parfy. Except where clearly provented by the area in dispute,
both partics agree to continue performing thelt rospestive obligations under this Agresment while the
dispute is being resolved noless and until such obligations ate ‘suspendéd, ferminated or expire in
accordance with the provisions hereof. _

50. Construction

3

Al paragraph captions are for reference only and shali ot be considered in construing this
Agreement: . . . '
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