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AMENDED IN COMMITTEE
5/6/15
FILE NO. 150408 ORDINANCE NO.

[Purchase and Sale of Electricity and Related Products and Services - Public Utilities
Commission]

Ordinance authorizing the Public Utilities Commission (PUC) to use pro forma
agreements to purchase and sell electricity and related products and services to
operate the Clty s municipal electric utility and commumty choice aggregatlon
program; authorizing the General Manager of the PUC, in such agreements, to deviate

from certain otherwise apblicable requirements of City law, under certain

‘circumstances; and authorizing the PUC, within specified pafameters, to approve

agreements with terms in excess of ten years or réquiring expenditures of $10,000,000

or more for renewable and greenhouse-gas-free power and related products and

services.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in smzle underlzne zz‘alzcs Times New Roman font.
Deletions to Codes are in :
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethrough-Arialfont.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. Findings. The Board of Supervisors of the City and County of San
Francisco hereby finds: ‘

(a) For decades, the City and County of San Francisco (City), through its Public
Utilities Commission (PUC), has operated a municipal electric utility that supplies clean
greenhouse-gas-free elecfricity to San Francisco’s municipal facilities, services, and

customers.
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(b)  The PUC supplements electricity from its Hetch Hetchy hydroelectric;, facilities
with 11 megawatts of renewable energy from City—owned facilities and with purchases of
electricity from other sources. PUC makes many of these purchases using industryéstandard
pro forma contracts that the Board of Supervisors has authorized in advance. See Ordinance
Nos. 54-92 and 39-01. |

(c)  The City has adopted aggressive goals for greenhouse gas reduction and use of
renewable energy. In Ordinance No. 81-08, the Board of Supervisors articulated the goal of
havi‘ng a greenhouse-gas-free electric system by 2030, and meeting all City electricfty needs
with renewable and greenhouse-gas-free sources. |

(d)  State law allows cities and counties to develop Community Choice Aggregation

(CCA) programs, through which local governments may choose to supply electricity to serve

| the needs of participating customers within their jurisdictions while the existing utility continues

to provide services such as customer billing, tfransmission and distribution.

(e) For many years the City has considered developing a CCA program to allow
San Francrsco residents and busmesses the option to receive cleaner, more sustainable
electricity at rates comparable to the incumbent utility. See Ordinance Nos. 86-04, 147-07,
232-09, 45-10, 200-12 and 78-14; and Resolution Nos. 348-12 and 331-13. |

1) In 2012, the Board of Supervisors approved a contract with Shell Energy North
America that required Shell to procure all power needed for the early phases of the City’s
CCA program, called CleanPowerSF. See Resolution 348-12. The Shell contract was never
executed.

(@ Inresponse to interest from City leaders and community members, PUC is
developing a new CCA program that would offer participating customers a choice of two levels
of renewable energy service: a 100% renewable option and a 33%-50% renewable option.

These options would be offered to groups of customers in phases, and over time would be

Mayor Lee; Supervisors Breed, Avalos, Mar
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offered to all customers within San Francisco. PUC expects to implement this program
expeditiously by purchasiﬁg energy using its in-house expertise and staff resources. At the
same time, PUC would immediaiely begin the process of developing new local renewable
energy resources that would over time replace purchased energy, if such projects are
apbroved following any hecessary environmental review.

(h)  PUC anticipates that it will need to procure no less than 30 megawatts of .
renewab|é energy for the first phase of CCA service. To meet aggressive implementation date
targets and secure the best possible prices and terms, PUC staff will need to negotiate a mix
of electricity contracts with multiple renewable energy projects simultaneously in an expedited
time frame.

(i PUC already uses some standardized contracting methods to streamline its
procurement practices. Increased ability to purchase power and related products and services
using pro forma contracts that meet specified criteria will enable PUC to implement CCA
expéditiously and capture maximum price benefits for CCA customers and customers of the
City’s municipal'ut'ility.

)] Most utilities and the existing CCA programs, Marin Clean Energy and Sonoma
Clean Power, use standardized contracts for their procurement practices.

(k). City]aw requires standard contract provisions to protect the City’s interests,
ensure accountability, and promote important social values. The Board of Supervisors may
waive certain contract provisions by ordinance. When the PUC uses pro forma contracts for
the purchase and sale of power and related products and services, it may be appropriate to
waive séme of the City’s standard contract provisions, if the General Manager finds and

documents in writing that doing so is in the best interest of the City.

Mayor Lee; Supervisors Breed, Avalos, Mar ‘ .
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Section 2. Approval of Pro Forma Contracts and Related Waivers of Certain
Requirements of City Law.

(a)  Background.

Utilities and energy suppliers use industry-standard pfo forma contracts to ensure the
availability of essential services in a timely and cost-effective manner. - Using these
agreements can help facilitate negotiations by focusing the parties on the elements that are
most likely to differ from one transaction to another: e.g., price, quantity, location, and
duraﬁon. These contracts provide standard terms and conditions that address common
issues, but allowrbarties to determine which provisions to inclu.de'in a particular contract. -

These contracts do not contain all contractual provisions required by local law.

(b)  Specific Pro Forma Contracts.
(1) Western System Power Pool Agreement.

. (A)  The Western SS/stem Power Pool ("WSPP") is a group of more than 300
publicly-owned and private utilities, including Alameda Municipal Power, the CAity of Palo Alto,
the City of Roseville, the Sacramento Municipal Utility District, and Silicon Valley Power, all of
which oherate publicly-owned utilities. The City, through PUC, is a member of the WSPP.
The WSPP has developed an agreemeﬁt that sets fdrth standard terms and conditions for the
purchase and sale of power and related products and services. A copy of the current WSPP
agreement is on file with the Clerk of the Board of Supervisors in File No. 150408 and
available on the Board’s website, and is incorporated herein by reference as though fully set
forth. The WSPP agreement has been approved by the Federal Energy Regulatory .
Commission ("FERC"). The WSPP agreement is periodically updated and modified subject

vto the approval of FERC.

Mayor Lee; Supervisors Breed, Avalos, Map
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(B) The Board of Supervisors has previously authorized the General
Manager to use the WSPP agreement for transactions with a duration of up to five years and
waived for those fransactions the requirements of section 12.F of the Adminiétrative Code and
Chapter 8 of the Environment Code (formerly Administrative Code Section 121.5(b)). See
Ordinance 54-92 and Ordinance 39-01, which are on file with fhe Clerk of the Board of
Supervisors in File No. 150408. | |

(C)  Using the WSPP Agreement, PUC routinely engages in short term

transactions of five years or less in order to supplemént power generated by Hetch Hetchy or

_ sell excess power. These purchases are s‘ubject to the PUC’s risk management procedures

and policies, while sales of Hetch Hetchy energy are subject to the City's "water first" policy
and requirements of the Raker Act. See Raker Act of 1913, ch. 4, 38 Stat. 242.
(2)  The Edison Electric Institute Master Agreement.

(A)  The Edison Electric Institute (EEI) in collaboration with more than 80

‘ member utilities, affiliated and independent power marketers, merchant power, and end-use

! representati\/es, developed an agreement that sets forth standard terms and conditions for the

purchase and sale of power and related products and services. The EEIl agreement is
updated as needed to reflect market changeé. A copy of the current EEIl agreement is on file

with the. Clerk of the Board of Supervisors in File No. 150408 and available on the Board’s

website, and is incorporated herein by reference as though fully set forth
(B)  In Resolution 348-12, the Board of Supervisors authorized the General
Manager to execute an agreement based on the EEI agreemenf with Shell Energy North
America to provide services require to launch a CCA. |
(3)  Other Pro Forma Agreements.

(A) - Feed-in-Tariff (FIT).

Mayor Lee; Supervisors Breed, Avalos, Mar
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A FIT Program is a standard tariff for purchases of electricity from distributed
generation facilities, such as a roof-top solar photovoltaic systems. The FIT establishes
uniform rules for participation, standard-offer prices, and a form contract. Because the term of
the contract is typically 10-20 years, a FIT can incentivize the development of local renewable
resources by assuring project owners of a stable long-term revenue stream.

(B) City Standard Contracts.
PUC may find it beneficial and efficient to develop City-specific standard contracts for

the purchése and sale of power and related products and services.

(c) Authorization to Use Pro Forma Contracts.

(1)  The Board of Supervisors authorizes the use of the WSPP agreement and the
EEl agreement, as those agreements may be modified over time, for the PUC’s purchase and
sale of power and related products and services, notwithstanding that the terms of those
agreements may deviate frbm the City’s standard contract forms; provided that if those
agreements are modified in a manner that, in the judgment of the General Manager and the
City Attorney, materially decreases the City’s rights or materially increases its liabilities, then
the General Manager shall seek approval from the Board of Supervisors to enter irﬁo any

agreement that would be subject to such approval absent the authorization granted in this

.subsection 2(c).

(2) The Board of Supervisors authorizes the use of one or more pro forma contracts
developed by PUC for the purchase and sale of power and related products and services;
provided that if those agreements, in the judgment of the General Manager and the City
Attorney, materially decrease the City’s rights or materially increase its liabilities as compared
to the forms of the WSPP agreement and EEI agreeﬁ*uent authorized for use by this ordinance,

then the General Manager shall seek approval from the Board of Supervisors to enter into any

Mayor Lee; Supervisors Breed, Avalos, Mar
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agreement that would be subject to Subh approval absent the authorization granted in this
subsection 2(c).

(3)  The Board of Supervisors authorizes the use of a pro forma contract to support
a FIT or similar mechanism to purchase electricity from distributed generation facilities that isA
consistent with industry standards; provided that if the contract contains terms that in thé
judgment of the General Manager and the City Attorney materially decrease the City's rights
or materially increase its liabilities as compared to the forms of the WSPP agreement and EEI
agreement authorized for use by this ordinance, then the General Manager shall seek
approval from the Board of Supervisors to enter into any agreement that would be subject to
such approval absent the authorization granted in this subsection 2(c).

. (4)  The authority granted in this subsection 2(c) shall be limited to agreements that
do not exceed ten years or require expenditures by the City of ten million dollars or more.

(6)  For purposes of the authorizations and waivers in this section, power and
related products and services shall include povyer supplies, the conveyance or transmission of
same, or ancillary services such as spinning reserve, voltage control, or load scheduling, as
required for assuring reliable services in accordance with good utility practice and applicable
laws. | |

(d)  Waivers of Required City Contract Provisions.

(1)  For purchase or sale of poWer and related products and services, where the
General Manager finds and documents in writing both that the transaction represents the best
opportunity available to the City to obtain essential services and products or dispose of
excess power in a manner beneficial to the City, and that it is not feasible to add all standard
City contract provisions to the agreement, the Board of Supervisors hereby grants waivers of |

the following standard contract provisions to the extent found necessary by the General

Mayor Lee; Supervisors Breed, Avalos, Mar . .
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Manager, and finds such waivers to be reasonable and in the public interest, for purchases
made using the pro forma contracts identified in subsection 2(c) above:

(A)  Review of the City's support of the MacBride Principles (Admin. Code
Chapter 12F); - ; | |

(B)  Increased participation by small and micro local businesses in City'

~ contracts (Admin. Code Chapter 14B);

(C) The competitive bidding reqUirement (Admin. C‘ode Section 21 .i);

(D)  First source hiring requirements (Admin. Code Chapter 83); and

(E‘) The tropical hardwood and virgin redwood ban (Environ. Code Chapter
8). |

(2)  For purchase or sale of power and related products and services, where the

General Manager finds and documents in writing both that the agréement represents the best
opportunity available to the City to obtain essential services and products or dispose of
éxcess power in @ manner beneficial to the City, and that it'is not feasible to add all standard
City contract provisions to the agreement, the Board of Supervisors waives the requirement
to include in the agreement references to the following City Code pfovisions to the extent
found necessary by the General Manager and finds such waivers to be reasonable and in the
public interest for transactions using the pro forma contracts identified in subsection 2(c)
above:

(A)  Public access to meeting and records for non-profit organizations (Admin.

Code Section 12L.2); © »

(B)  Sweatfree Contracting (Admin. Code Section 12U.4);

(C)  Food service waste reduction (Environ. Code Section 1605).

Mayor Lee; Supervisors Breed, Avalos, Mar )
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(3)  The waivers specified in subsection 2(d) shall apply only to procurement
contracts using the pro forma contracts referenced in subsection 2(c) above, which include

language requiring compliance with all applicable federal, state, and local laws.

Section 3. Authorization Pursuant to Charter Section 9.118(b) for Purchases of
Renewable and Greenhouse-Gas-Free Energy.

(a) Background. . |

(1) PUC anticipates it will need at least 30 megawatts of renewable energy for the
first phase of CCA service. Under the néw program design, PUC will manage the supply
portfolio for CCA customers, rather than contracting with a third party to purchase the energy
needed for the program. This approach will be more cosf—effective than paying a third party to
enter into and manage contracts, bu't it will require PUC to negotiate and manage many
contracts.

(2) PUC anticipates issuing competitive solicitations for renewable energy supplies
and related services. It expects to enter into contracts of varying terms (up to 25 years) with
multiple sellers for a variety of resource types including solar, wind, and geothermal. This
approach will facilitate diversity of seilers and resource types while also reducing the risk of
failure that would be present in relying on a single entity for ail energy supply. Long term
contracts of up to 25 years also encourage the development of local resources by limiting
development risk and providing revenue certainty.

(3)  This new approach requires negotiatihg a number of cbntrécts in a short time

- period in order to meet the aggressive implementation schedule established for the program.

The ability to enter into agreements quickly will also allow PUC to capture atiractive pricing

and finalize important terms in a time frame that is expected in commercial transactions.

Mayor Lee; Supervisors Breed, Avalos, Mar
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(4)  PUC's energy needs for serving the customers of its municipal utility are met
almost entirely by Hetch Hetchy suppli.es'. But there may be Iimited circumstances where
purchases of fenewable or greenhouse-gas-free supplies will be needed to ensure operations
consistent with good utility practices or to comply with legal requirements. The ability to make
these purchases in a timely manner will enable PUC to ensure the best prices and terms for

its municipal utility energy supply.

| (b) | Authorizations.

. (1) Pursuant to its authority under Charter Section 9.118, the Board of Supérvisors
authorizes the Ge‘neral Manager to purchase renewable and greenhouse-gas-free energy
supplies from facilities in California using contracts with terms in excess of ten years or
requiring expenditures of ten million dollars or more inciuding amendments to such
agreements with an impact of greater than $500,000, so long as the cq‘ntract term, including
any amendments, does not exceed 25 years or require expenditures in excess of five million
per year or $125 million over the life of the contract, and further provided that such contracts
are'procured through a competitive process and approved by the PUC acting through its
Commission at a public meéting. |

(2)  Waivers. Forsuch pUrChases of renewable and greenhouse-gas-free energy
supplies and capacity pursuant to the authority delegated in subsection 3(b)(1) that use the

pro forma standard agreements described in subsection 2(0).above, the Board of Supervisors

"authorizes the waivers set forth in section 2(d) above.

(3)  Contracts authorized under this subsection 3(b) for CCA shall be subject to a
maximum aggregate limit of $500 million. PUC shall ahnually report to the Board of

Supervisors the duration, product purchased and cost of contracts entered into pursuant to

Mayor Lee; Supervisors Breed, Avalos, Mar :
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this section 3(b). PUC shall also annually report the program costs, the rates charged to CCA
customers to recover those costs, and a comgariSon of those CCA rates to PG&E rates.

(4)  The cost of procurement contracts entered into under this section 3(b) for the
City’s municipal electric utility and CCA program shall be sUbject to the PUC’s exiéting budget
and appropriation proceés.

(5) For purpoées of the authorizations and waivers in this section 3(b), power and
related products and services shall include power supplies, the conveyance or transmission of
same, or ancillary services such as spinning reserve, voltage control, or load scheduling, as
required for assuring reliable services in accordance with good utility.practice and applicable

laws.

Section 4. Severability.

‘ If any section, subsection, sentence, clause, phrase, or word of this ordinance, or any
application thereof to any persoﬁ or circumstance, is held to be invalid or unconstitutional by a
decision of a court of competent jurisdiction, such decision shall not affect the validity of the
remaining portions or applications of the ordinance. The Board of -Supervisors hereby
declares that it would have passed this ordinance and each and every section, subsection,
sentence, clause, phrase, and word not declared invalid or unconstitutional without regard to
whether any other pdrfion of this ordinance or applicaﬁon thereof would be subsequently

declared invalid or unconstitutional.

Section 5. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within ten days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

Mayor Lee; Supervisors Breed, Avalos, Mar
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney
l kf/{ ~ /‘% L

By:

THERESA L. MUELLER
Deputy City Attorney

Mayor Lee; Supervisors Breed, Avalos, Mar
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FILE NO. 150408

LEGISLATIVE DIGEST

[Purchase and Sale of Electricity and Related Products and Services - Public Utilities
Commission] ' ‘

Ordinance authorizing the Public Utilities Commission (PUC) to use pro forma
agreements to purchase and sell electricity and related products and services to
operate the City’s municipal electric utility and community choice aggregation
program; authorizing the General Manager of the PUC, in such agreements, to deviate
from certain otherwise applicable requirements of City law, under certain
circumstances; and authorizing the PUC, within specified parameters, to approve
agreements with terms in excess of ten years or requiring expenditures of $10,000,000
or more for renewable and greenhouse-gas-free power and related products and
services.

Existing Law

Section 9.118(b) of the Charter requires approval by the Board of Supervisors for agreements
with an expected term longer than ten years or requiring expenditures of 10 million dollars or
more. :

The San Francisco municipal code contains many contracting requirements for the
procurement of goods and services.- In certain instances, the Board of Supervisors may
exempt contracts from these requirements via ordinance.

Amendments to Current Law -

This ordinance will not amend any current law.

Authorizations

To support the City and County of San Francisco’s (City) municipal electric utility and new
Community Choice Aggregation (CCA) program, both operated by the Public Utilities
Commission (PUC), this ordinance: (1) authorizes the PUC to use certain pro forma contracts,
(2) exempts purchases using those contracts from certain requirements in the municipal
codes, and (3) delegates to the General Manager the authority to enter into contracts for
power from renewable and/or greenhouse-gas-free resources for periods longer than 10 years
and with expenditures of 10 million dollars or more.

Pro Forma Contracts :

This ordinance authorizes PUC to use two industry standardized contracts - the Western
Systems Power Pool Agreement and the Edison Electric Institute Master Agreement — for the
purchase and sale of power and related products and services.

BOARD OF SUPERVISORS : 240 ' Page 1



FILE NO. 150408

This ordinance also authorizes the PUC to develop one or more standard agreements for the
purchase and sale of power and related products and services that are substantially similar to
the WSPP and EEI contracts. It also authorizes the PUC to develop a standard power
purchase agreement that could be used to support a Feed in Tariff. The authorizations to use
pro forma contracts under this section can be used for purchases and sales up to the limits in
Charter Section 9.118.

Waivers of Contracting Requirements in Municipal Code

This ordinance exempts contracts using the specified pro forma agreements from some
contracting provisions of the Administrative Code and the Environment Code. Some of the
exemptions waive the applicability of the specified ordinances and some of the exemptions
waive only the requirement that the contract refer explicitly to the specified ordinance. The
ordinance does not waive contracting provisions required by the Charter or those required by
voter initiative. All contracts will contain a provision that states the contractor must comply with
all applicable federal, state and local laws.

Delegation to the General Manager

This ordinance authorizes the General Manager to purchase renewable and greenhouse-gas-
free power using contracts with terms in excess of ten years or requiring expenditures of 10
million dollars or more. This authority is limited to purchases of renewable and greenhouse-
gas-free power and is subject to certain fiscal limitations, including that no contract may
exceed total costs of $5 million per year or $125 million over the life of the contract. Contracts
pursuant to this delegation must still go through a competitive bidding process and be
approved by the Public Utilities Commission in a public meeting.

It is possible that PUC may execute an agreement using one of the pro forma agreements for
renewable and greenhouse-gas-free power. In that event, both the authorizations and
waivers applicable to the pro forma contracts and the additional authorizations in section 3
would apply.

Background Information

PUC operates a power utility, which supplies clean greenhouse-gas-free energy to San
Francisco’s municipal facilities, services and customers. Under the Raker Act, PUC may not
sell Hetch Hetchy power to private entities who intend to resell the power. (Raker Act of 1913,
ch. 4, 38 Stat. 242). In addition, PUC’s operations adhere to the City’s “water first” policy.
(Cal. Water Code 73504(b) and Charter Section 8B.122).

PUC is also implementing a CCA program that will require it to purchase energy using its in-
house expertise and staff resources. State law allows cities and counties to develop CCA
programs, through which local governments may choose to supply electricity to serve the
needs of participating customers within their jurisdictions while the existing utility continues to
provide many-services including billing, transmission and distribution. (See AB 117 (2002)
implementing Cal. Pub. Util. § 366 et seq.).

BOARD OF SUPERVISORS ‘ 241 ‘ Page 2
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San Francisco has already taken many steps towards implementing a CCA program. In 2012,
the PUC negotiated a contract Shell Energy North America to procure the necessary power
for the CCA. Although the contract was approved by the Board of Supervisars, the contract
was never executed. In 2015, the Local Agency Formation Commission sponsored a report
from EnerNex describing the local build out of energy resources to support a CCA program.’
One of the primary recommendations in that report was for PUC staff to perform necessary
power procurement on behalf of the CCA program on an on-going and as-needed basis. The
report states that this will provide benefits of cost-efficiency, mitigate risks of contract failure,
and leverage efficiencies by using staff's in-house knowledge.

PUC anticipates that in order to perform these additional responsibilities and secure the best -
possible prices and terms for this new program, PUC will need to negotiate a mix of electricity
contracts with multiple renewable energy projects simultaneously in an expedited time frame.

In order to take advantage of this pricing, PUC believes that it may need to make contractual
commitments of greater than 10 years and/or greater than 10 million dollars for certain
purchases of renewable and greenhouse-gas-free power.

" The EnerNex Report is available on the Board of Supervisors’ website: :
http://www.sfbos.org/Modules/ShowDocument.aspx?documentid=50676 (last checked April
21, 2015).

BOARD OF SUPERVISORS 242 Page 3



BUDGET AND FINANCE SUB-COMMITTEE MEETING MAY 6,2015

Item 3 Department:
File 15-0408 Public Utilities Commission (PUC)

Legislative Objectives

e The proposed ordinance authorizes SFPUC to use pro forma contracts to purchase and sell
electricity and related products and services for electricity supplied by (1) Hetch Hetchy to
municipal facilities, services and customers, and (2) the Community Choice Aggregation.
(CCA) program to supply electricity to City businesses and residents.

Key Points

e The goal of CCA is to provide San Francisco electricity customers with renewable energy
service options at rates comparable to those currently. being offered by PG&E. The
program will be executed in phases. During the first phase, customers located within a
select geographic region will be automatically enrolled in the program and will have four
months to opt-out of participating. These customers will be offered a standard energy
product that will consist of between 33 and 50 percent renewable energy. Customers
citywide will also be able to opt into a premium product conSIstmg of 100 percent
renewable energy during this first phase.

e SFPUC staff will solicit offers from and enter into contracts with renewable energy
providers for up to 25 years and $125 million. The proposed ordinance authorizes the
SFPUC to use industry-standard pro forma contracts for purchases of electricity from
renewable energy providers. Because these contracts do not contain many of the City’s
standard contracting requirements, the proposed ordinance waives these requirements.

e The proposed ordinance would allow SFPUC to enter into contracts with renewable energy
providers for up to 25 years and $125 million without Board of Supervisors approval.
According to SFPUC, these contracts need to be negotiated in a short time period to
achieve competitive pricing under market conditions. The longer term contracts are
necessary because suppliers of new renewable generation typically require a contract for
the sale of the energy generation of the facility’s output for 20-25 years in order to finance
the construction of the facility.

Fiscal Impact

e SFPUC staff proposes setting initial CCA rates to be comparable to rates currently charged
by PG&E for renewable energy products, which based on SFPUC's initial estimates will
recover program costs. After being approved by the Commission, the Board of Supervisors
will have a 30-day window to approve the rates. ‘

Recommendations
e Amend the proposed ordinance to require that the annual reports submitted to the Board
- of Supervisors include program costs, the rates charged by SFPUC to CCA customers to
recover costs, and the comparison of SFPUC rates to PG&E rates. “

e Amend the proposed ordinance to state that the “SFPUC will issue competitive solicitations
for the renewable energy supplies and related services.”

e Approval of the proposed ordinance, as amended, is a policy matter for the Board of
Supervisors. '

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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MANDATE STATEMENT / BACKGROUND

Mandate Statement

Section 9.118(b) of the City’s Charter requires approval by the Board of Supervisors for
contracts with an expected term longer than ten years or requiring expenditures of 10 million
dollars or more. The San Francisco municipal code contains numerous contracting requirements
for the procurement of goods and services. In certain instances, the Board of Supervisors may
exempt contracts from these requirements via ordinance.

Background

The San Francisco Public Utilities Commission (SFPUC) operates a power utility, which supplies
clean, greenhouse-gas-free energy to San Francisco’s municipal facilities, services and
customers. The SFPUC may not sell Hetch Hetchy power to private entities who intend to resell
the power under the Raker Act of 1913. "

The City has adopted aggressive goals for greenhouse gas reduction and use of renewable
energy. In Ordinance 81-08, the Board of Supervisors articulated the goal of having a
greenhouse-gas-free electric system by 2030, and meeting all City electncnty needs with
renewable and greenhouse-gas-free sources.

State law allows cities and counties to develop Community Choice Aggregation (CCA) programs,
through which local governments may choose to supply electricity to serve the needs of
participating customers within their jurisdictions while the existing private utility (PG&E in San
Francisco) continues to provide various services including billing, transmission and distribution.

San Francisco has already taken various steps towards implementing a CCA program. In 2012,
the SFPUC negotiated a contract with Shell Energy North America to procure the necessary
power for the CCA. Although the contract was approved by the Board of Supervisors, the
contract was never executed because the SFPUC did not approve the CleanPowerSF program
rates. Approval of prbgram rates (which were also “not-to-exceed” rates) was a required step in
the process. :

In 2015, the Local Agency Formation Commission {LAFCo) retained EnerNex to produce a report
describing the local build out of energy resources to support a CCA program. The report
recommended that SFPUC staff obtain the necessary power on behalf of the CCA program on
an on-going and as-needed basis. The report states that this will provide the benefits of cost-
efficiency, while also mitigating the risks of contract failure and leveraging the in-house
knowledge of SFPUC staff

DETAILS OF PROPOSED LEGISLATION

The proposed ordinance authorizes SFPUC to use pro forma contracts to purchase and sell
electricity and related products and services for electricity supplied by (1) Hetch Hetchy to
municipal facilities, services and customers, and (2) the Community Choice Aggregation (CCA)
program to supply electricity to City businesses and residents. Under the proposed ordinance,

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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e The pro forma contracts could deviate from certain City contracting requirements, as
discussed below; and :

e SFPUC could enter into future contracts without obtaining Board of Supervisors
approval for the purchase of electricity generated by renewable and greenhouse-gas-
free sources from facilities in California for up to 25 years and up to a total of $125
million, exceeding the City Charter requirement for Board of Supervisors approval for
contracts over 10 years and $10 million, as required by City Charter Section 9.118(b).

SFPUC’s Implementation of Community Choice Aggregation

The goal of Community Choice Aggregation is to provide San Francisco electricity_ customers
with renewable energy service options from California generators at comparable rates to those
currently being offered by PG&E.

SFPUC will execute the CCA program in phases. During the first phase, customers located within
a select geographic region® will be automatically enrolled in the program and will have four
months from their enrollment date to opt-out of participating in the program. These customers
will be offered a standard energy product that will consist of between 33 and 50 percent
renewable energy. Customers citywide will also be able to opt into a premium product
consisting of 100 percent renewable energy during this first phase. Customers will submit
payments to PG&E, as required under State law. SFPUC will pay PG&E a fee for billing and
payment services.

According to Ms, Barbara Hale, SFPUC Assistant General, it is currently unknown which areas of
the city will be selected to participate in the first phase. It is also uncertain how many
customers will select the premium product in the San Francisco market. The second phase of
the program will not be started until a sufficient number of customers participate in the
program, and a competitive renewable energy rate is made available for purchasing electricity.

The City’s Rate Fairness Board” approved proposed not-to-exceed rates on April 17, 2015, and
SFPUC staff will. present the proposed not-to-exceed rates for the standard and premium
‘renewable energy to the SFPUC Commission on May 12, 2015. After being approved by the
Commission, the Board of Supervisors will have a 30-day window to approve the rates. SFPUC
staff recommends adopting not-to-exceed rates for the standard renewable energy product
based on comparable current PG&E rates, less the Power Charge Indifference Adjustment
(PCIA)®. The premium renewable energy product not-to- exceed rate is based on the projected
 PG&E Green Tariff* premium.

! The first phase will be 30 megawatts of customer load.
% The City’s Rate Fairness Board was established by Proposition E, approved by San Francisco voters in November
2002, to advise the SFPUC on water, power and sewer rates. RFB members include the Director of Public Finance,
two members appointed by the Mayor and two members appointed by the Board of Supervisors representing
commercial and residential rate payers, one member appointed by the Controller, and one member appointed by
the City Administrator.

® The Power Charge Indifference Adjustment (PCIA) is a charge assessed by PG&E to cover generation costs
acquired prior to a customer’s change in service provider. The rate charged by PG&E to residential customers who
change providers in FY 2014-15 is $0.01101/kWh and the rate for businesses is $.01160/kWH.

* The PG&E Green Option is a clean energy program that offers customers a 100 percent renewable energy option.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Table 1 below illustrates the proposed Community Choice Aggregation Program not-to-exceed
rates for the standard and premium renewable energy products that will be offered to
residential and commercial customers.

Table 1: SFPUC Staff Recommendation to the SFPUC for the Proposed CCA Rates

Standard Product Rate
Residential $.086 / kWh
Small Commercial $.092 / kWh
Premium Product ‘
Residential $.107 / kWh
Small Commercial $.112 / kwh

Source: Public Utilities Commission
In the future, the rates for the CCA program will be set to recover program costs.’
Power Procurement

SFPUC anticipates that it will need to procure approximately 30 megawatts of renewable
energy for the first phase of CCA service. To meet aggréssive implementation targets and
secure the best possible prices and terms, SFPUC staff will need to negotiate a mix of electricity
contracts with existing multiple renewable energy providers. The SFPUC anticipates being able
to execute such contracts with existing staff.

SFPUC expects to enter into contracts of varying term lengths (up to 25 years) with multiple
providers for a variety of renewable energy sources including solar, wind and geothermal. The
amount of renewable energy to be included in the standard product, between 33 and 50
percent, will depend on the price and availability of energy on the market. At the same time
that the SFPUC is entering into contracts for this phase of the project, it will also begin the
process of developing local renewable energy resources that would over time replace
purchased renewable energy, if these projects can obtain the necessary environmental review.

Projects being considered for local build out include solar projects in Hunters Point, University
Mound-North Basin, Sutro Reservoir, and at Port piers 90-94, as well as the Oceanside wind
project. Potential regional projects include solar project sites at San Francisco International
Airport parking lot, Pulgas Reservoir, Sunol Valley, Tesla Portal, the Geysers geothermal site,
and wind projects at Sunol, Tesla Portal, Montezuma Hills, Altamonte Pass and Walnut Grove.

Authorization to Purchase Energy with Pro-Forma Contracts

The proposed ordinance authorizes SFPUC to utilize industry-standard pro forma contracts, as
well as a city-specific contract to be developed by the SFPUC for purchases of electricity from
distributed generation facilities, to ensure the availability of essential services in a timely and
cost-effective manner. The industry-standard pro forma contracts, the Western System Power

® According to SFPUC staff, CCA program costs will be known once contracts with renewable electricity providers
are signed. Based on SFPUC’s preliminary estimates of renewable electricity pricing and administrative costs, the
CCA program will recover costs based on rates comparable to PG&E’s current rates. '

SAN FRANCISCO BOARD OF SUPERVISORS : BUDGET AND LEGISLATIVE ANALYST
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Pool agreement, the Edison Electric Institute (EEI) agreement, and the Feed-in-Tariff Program,
are described further below.

Western System Power Pool Agreement

The Western System Power Pool (WSPP) is a group of more than 300 publicly-owned and
private utilities, including Alameda Municipal Power, the City of Palo Alto, the City of Roseville,
the Sacramento Municipal Utility District, and Silicon Valley Power. The City of San Francisco is a
member of the WSPP. The WSPP agreement form has been approved by the Federal Energy
Regulatory Commission {FERC). The Board of Supervisors previously authorized the General
Manager of the SFPUC to use the WSPP agreement for transactions lasting up to five years and
waived for those transactions certain sections of the City’s Environment and Administrative
Codes.

Edison Electric Institute Master Agreement

The Edison Electric Institute (EEl), in collaboration with more than 80 member utilities, affiliated
and independent power marketers, merchant power, and end-use representatives, developed
an agreement form that sets forth standard terms and conditions for the purchase and sale of
power and related products and services. The Board of Supervisors previously authorized the
General Manager to enter into an agreement based on the EEI agreement with Shell Energy
North America to provide services required to launch the CCA. However, that agreement was
never executed.

Feed-in-Tariff (FIT) Program

A feed-in-tariff (FIT) program is a standard tariff for purchases of electricity from distributed
generation facilities, such as roof-top solar photovoltaic systems. The FIT program establishes
uniform rules for participation, standard-offer prices, and an agreement form. As the FIT
contract typically lasts for 10-20 years, a FIT program creates an incentive for the development
of local renewable resources by assuring project owners of a stable long-term revenue stream.

Authorization to Waive Standard Contract Provisions

The City requires that various contracts contain standard provisions to protect the City’s
interests and ensure accountability. The proposed ordinance authorizes SFPUC to award pro-
forma contracts that may not contain the City’s standard contract provisions; however, contract
modifications, which in the judgment of the General Manager of the SFPUC and the City
Attorney materially decrease the City’s rights or materially increase the City’s liabilities, are
subject to Board of Supervisors approval.

The proposed ordinance specifically authorizes the waiver of the following standard City
contract provisions, provided that the General Manager finds and documents in writing both
that the transaction represents the best opportunity available to the City to obtain essential
services and products or dispose of excess power in a manner that is beneficial to the City:

1) Review of the City’s support of the MacBride Principles (Administrative Code 12F);

2) Increased participation by small and micro loan businesses in City contracts (Admin
Code Chapter 14B);

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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3) The competitive bidding requirement (Admin. Code Section 21.1);
4) First source hiring requirements (Admin. Code Chapter 83);
5) The tropical hardwood and virgin redwood ban (Environ. Code Chapter 8);

6) Public access to meeting and records for non-profit organizations (Admin. Code Section
121.2);

7) Sweatfree contracting (Admin. Code Section 12U.4); and

8) Food service waste reduction (Environ. Code Section 1605).

FISCAL IMPACT

" The proposed ordinance authorizes the SFPUC General Manager to enter into pro forma
contacts to purchase renewable energy with terms up to 25 years and amounts up $5 million
per year or $125 million over the term of the contract without Board of Supervisors approval,
as shown in Table 2 below. Under the proposed ordinance, the maximum aggregate amount of
all such contracts is $500 million. SFPUC is required to report annually to the Board of
Supervisors as to the duration, as products purchased and to cost of the contracts entered into.

Table 2: Proposed CCA Contracts Not Requiring Board of Supervisors Approval

Contract length’ Not-to-exceed 25 years

Total expenditures Not-to-exceed $5 million per year or $125
million over agreement term

Total allowable amendments $500,000

Source: Proposed legislation

According to the proposed ordinance, “SFPUC anticipates issuing competitive solicitations for
renewable energy supplies and related services”. According to SFPUC staff, SFPUC will issue
“Request for Offers” to renewable energy providers, which is expected to solicit more than one
bid.®

SUMMARY

The proposed ordinance authorizes SFPUC to use pro forma contracts to purchase and sell
electricity and related products and services for electricity supplied by (1) Hetch Hetchy to
mUnicipaI buildings, and (2) the Community Choice Aggregation (CCA) program to supply
electricity to City businesses and residents.

SFPUC plans to implement the CCA program to allow customers to choose between (1)
purchase of electricity generated by 33 percent to 50 percent renewable energy resources, and

® According to SFPUC staff, SFPUC may also consider using the competitive solicitation process of other CCA
programs to select and contract with renewable electricity providers, in accordance with Administrative Code
Section 21.16.
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(2) 100 percent renewable energy resources. The 33- 50 percent option will be implemented in
an undetermined geographic section of the City, with customers having the right to opt out
within four months of being enrolled.

SFPUC plans to set rates for the 33-50 percent option at an amount equal to PG&E’s current
~ rates. The 100 percent option will be lmplemented Citywide, and customers can choose to opt
in. SFPUC plans to set rates for the 100 percent option at an amount equal to PG&E’s Green
Tariff Premium.

SFPUC could enter into contracts for the purchase of electricity generated by renewable and
greenhouse-gas-free sources up to 25 years and $125 million, exceeding the City Charter
requirement for Board of Supervisors approval for contracts exceeding 10 years and $10
million. '

The proposed ordinance specifically authorizes the waiver of the following contract provisions,
provided that the General Manager finds and documents in writing both. that the transaction
represents the best opportunity available to the City to obtain essential services and products
or dispose of excess power in a manner that is beneficial to the City:

1) Review of the City’s support of the MacBride Principles (Administrative 'Code 12F);

2) Increased participation by small and micro loan businesses in City contracts (Admin
Code Chapter 14B);

3) The competitive bidding requirement (Admin. Code Section 21.1);
4) First source hiring reduirements (Admin. Code Chapter 83);
5) The tropical hardwood and virgin redwood ban (Environ. Code Chapter 8);

6) Public access to meeting and records for non-profit organizations (Admin. Code Section
12L.2); ’ .

7) Sweatfree contracting (Admin. Code Section 12U.4); and
8) Food service waste reduction (Environ. Code Section 1605).

According to Ms. Barbara Hale, SFPUC Assistant General Manager, waiving Board of Supervisors
approval of contracts up to 25 years and $125 million to purchase electricity for CCA is
necessary because suppliers of new renewable generation typically require a contract for the
sale of the energy generation of the facility’s output for 20-25 years in order to finance the
construction of the facility. Using longer-term pro forma contracts will better position the
SFPUC to compete for attractive, new renewable generation supply. Further, the SFPUC needs
to develop a cost-effective supply portfolio with varying durations to ensure competitive
program offerings and sustained program participation.

The proposed ordinance requires the SFPUC to annually report to the Board of Supervisors on
the duration of energy power purchase contracts entered into by SFPUC, the type of product(s)
purchased, and the costs of the contracts. The Budget and Legislative Analyst recommends

SAN FRANCISCO BOARD OF SUPERVISORS : BUDGET AND LEGISLATIVE ANALYST
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amending the ordinance to require an annual report on CCA program costs, the rates charged
by SFPUC to CCA customers to recover costs, and the comparison of SFPUC rates to PG&E rates.

Although the proposed ordinance waives competitive bidding requirements under
Administrative Code Section 21.1, the proposed ordinance also states that the “SFPUC
anticipates issuing competitive solicitations for renewable energy supplies and related
services.” According to SFPUC staff and as noted above, SFPUC will issue “Request for Offers” to
renewable energy providers, which is expected to solicit more than one bid. The Budget and
Legislative Analyst recommends amending the proposed ordinance to state that the “SFPUC will
issue competitive solicitations for the renewable energy supplies and related services.”

The Budget and Legislative Analyst considers approval of the proposed ordinance to be a policy
matter for the Board of Supervisors.

RECOMMENDATIONS

1. Amend the proposed ordinance to require that the annual reports submitted to the
Board of Supervisors pertaining to the CCA program include program costs, the rates
charged by SFPUC to CCA customers to recover costs, and the comparison of SFPUC
rates to PG&E rates.

2. Amend the proposed ordinance to state that the “SFPUC will issue competitive
solicitations for the renewable energy supplies and related services.”

3. Approval of the proposed ordinance, as amended, is a policy matter for the Board of -
Supervisors. ' :

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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OFFICE OF THE MAYOR P ... EDWIN M. LEE

SAN FRANCISCO MAYOR
. BT
TO: Angela Calvillo, Clerk of \)&bBoard of Supervxsors -
FROM: ¢~ Mayor Edwin M. Lee <> |
RE: Purchase and Sale of Electricity and Related Products and Serwces by
the Public Utilities Commission
DATE: ~ April 21,2015

Attached for introduction to the Board of Supervisors is an ordinance authorizing the
Public Utilities Commission (PUC) to use pro forma agreements to purchase and sell
electricity and related products and services to operate the City’s municipal electric
utility and community choice aggregation program; authorizing the General Manager of
the PUC, in such agreements, to deviate from certain otherwise applicable requirements
of City law, under certain circumstances; and authorizing the PUC, within specified
parameters, to approve agreements with terms in excess of ten years or requiring
expenditures of ten million dollars or more for renewable and greenhouse-gas-free
power and related products and services.

Please note that this item is co—spbnsored by Supervisors Breed and Avalos.
I respectfully request that this item be calendared in Budget & Finance Committee.
| respectfully request a waiver of the 30-day hold on this legislation.

Should you have any questions,Aplease contact Nicole Elliott (415) 554-7940.

1 DR. CARLTON B. G002 Pracg, Roowm 200

SAN FRANCISCO, CAf NIA 94102-4681 )
et mmirmsim. FAACN CCA A A4 l‘*f)l/f\r\.
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WSPP Agreement
Effective April 11, 2015

This version includes all revisions approved by FERC in orders issued through April 10, 2015.
The most recent changes have an effective date of April 11, 2015, including the addition of
Service Schedules D and E. This version includes a ministerial revision to a citation in each of
Service Schedules D and E filed April 20, 2015, and which, once accepted, will also be effective
of April 11, 2015.

. This version of the WSPP Agreemcnt is prepared for convenience of WSPP Members. The
WSPP Agreement as filed via e-Tariff with the FERC is available at www.FERC.gov and
specifically http://etariff. forc.gov/Tariffl ist.aspx. .

- This explanatory page is not pért of the WSPP Agreement as filed with the FERC.
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WSPP AGREEMENT

WSPP INC..
FIRST REVISED RATE SCHEDULE FERC NO. 6
Superseding
Rate Schedule FERC No. 6

. © WSPP Inc. 2003
All rights reserved
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1. PARTIES: l
The Parties to this WSPP Agreement (hereinafter referred to as "Agreement") are
those entities that have éxecuted this Agreement, hereinafter sometimes referred
to individually as "Party" and collectively as "Parties,"” but excluding any such

entity that withdraws its participation in the Agreement. An entity shall become a

Party on the date specified in Section 16.6.
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RECITALS

2.1

2.2

23

24

Through this Agreement, the WSPP administers a multi-lateral, standardized
agreement applicable to capacity and/or energy transactions between members
and is available to entities (which qualify for membership under Section 16)
throughout the entire continental United States, Canada, and Mexico.

This Agreement serves two functions. First, it sets out the rules applicable to the
operation of the WSPP. Second, it ‘sets out the terms for the standardized

agreement used for capacity and/or energy transactions between members.

_ This Agreement facilitates physical transactions in capacity and/or energy under a

FERC accepted or approved rate schedule (this Rate Schedule FERC No. 6).

Through the standardization of terms for transactions in capacity and/or energy

- which facilitates such transactions, the public interest has been and will continue

to be served.
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3. AGREEMENT:
In consideration of the mutual covenants and promises herein set forth, the Parties

agree as follows:
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DEFINITIONS:

The following terms, when used herein with initial capitalization, whether in the singular

~ or in the plural, shall have the meaning§ specified:

Agreement: This WSPP Agreemenf, including the Service Schedules and Exhibits
attached hereté), as amended; provided, however, that Confirmation(s) are not
included within this definition.

- Adminjstrative Commi’ctee:.A sub-committee of the Executive Committee in accordance
with Section 8.1.2.

Broker: An qﬁtity or person that arranges trades or brings together Purchasers and Sellers

without taking title to the power.

Business Day(s): Any day other than a Saturday or Sunday or a national (United States
or Canadian, whichever is applicable) holiday. United States holidays shall be
holidays observed by Federal Reserve member banks in New York City. Where
both the Seller and the Purchaser have their principal place of business in the
United States, Canadian holidays shall not apply. Similarly, where both the Seller
and the Purchaser have their principal places of business in Canada, Canadian
holidays shall apply and United States holidays shall not apply. In situations
vvheré one Party has its principal place of business within the United States and
the other Party's principal place of bﬁsiness is within Canada, both United States
and Canadian holidays shall apply.

California ISO: The California Independent System Operator Corporation or any

successor organization.
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Confirmation(s): The confirmations for transactions developed and made effective in

accordance with Section 32 or Electronic Platform Confirmations.
' Contract Price: The price agreed to between the Seller and the Purchaser for a
transaction under the Agreement and Confirmation.

Contract Quantity: The amount of capacity and/or energy to be supplied for a transaction

under the Agreement.

Control Area: An electric system capable of regulating its generatic;n in order to maintain
its interchange schedulé with other electric systeﬁs and to confribute its
frequency bias obligation ‘to the interconnection as specified in ‘the North
American Electric Reliability Council (NERC) Operating Guidelines.

Costs: As Aefmed in Section 22.3 of this Agreement.

Damages Settlement Transaction: A transaction where, after non-performance under a

Confirmation, the Parties enter into a second transaction for the purpose of finally
settling damages incurred by the Performing Party due to non-performance of
such Confirmation.

Dealer: An entity or person that buys or sells power and takes title to the power at some
point.

Defaulting Party: As defined in Section 22.1 of this Agreement.

Determination Period: As defined in Section 38.2 of this Agreement.

Documentary Writing: A document which is physically delivered by courier or U.S.

mail, or a copy of which is transmitted by telefacsimile or other electronic means.

Economy Energy Service: Non-firm energy fransaction whereby the Seller has agreed to

sell or exchange and the Purchaser has agreed to buy or .exchange energy that is
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subject to immediate interruption upon notification, in accordance 'with the
Agreement, including Service Schedule A, and any applicable Cénﬁrmation.

Electric Utility: An entity or lawful assc;ciation which (i) is a publi;: utility, Independent
Power Produc'er; or Power Marketer regulated under applicable state law or the
Federal Power Act, or (ii) is exempted from such regulation under the Federal
Power Act because it is the. United States, a State or any political subdivision
thereof or an agency of any of the foregoing, or a Rural Utilities Service
cooperative, or (iii) is a pliblic utility, Independent Power Producer, or Power
Marketer located in Canada or Mexico that is similarly regulated.

Electronic Platform Confirmation: agreed terms and conditions of a transaction, which
agreement (a) was made through electronic entry of informa;tion and terms on,
and in a manner that complies with the procedures of, the applicable electronic
trading' platform or exchange, (b) includes, at a mn:umum, the Standard
Conﬁrmaﬁon Provisions, and (c) is available to either Party for retrieval from the
applicable electronic trading platform or exchange in printable or electronic form. .

Electronic Writing: |
(1)  Recorded oral conversation; or
(2)  electronic communications, including but not limited to e-mail, if the

Parties to the transaction use such method to create an electronic writing
for the Confirmation for such transaétion and, except with respect to e-

mail, specifically agree to the method of electronic communication.
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Electronic Writings shall not include the transmittal of a copy of a
document by electronic means, which is considered a Documentary
Writing.

ERCOT: Electric Reliability Council of Texas, Inc., and any successor organization.

Event of Default: As defined in Section 22.1 of this Agreement.

Executive Co.mmittee: The committee established pursuant to Section 8 of this
Agreement. |

| FERC: The Federal Energy Regulatory Commission or its régu]atory successor.

Firm Capacity/Energy Sale or Exchange Service: Firm capacity and/or energy
transaction v&hereby the Seller has agreed to sell' or exchange and the Purchaser
has égreed to buy or exchange for a specified period available capacity with or
without associated energy which may include a Physically-Settled Opfion and a
capacity transaction in accordance with the Agreement, including Service
Schedule C, aﬁd any applicable Conﬁrmation; '

First Party: As defined in Section 27 of this Agreément.

Floating Price: As aefmed in Section 38.1 of this Agreement.

Gains: As defined in Section 22.3 of this Agreement.

Guarantee Agreement: An agreement providing a guarantee issued by a parent company

or another entity guaranteeing responsibility for obligations arising under this
Agreement and Confirmation. A sample form of Guarantee Agreement is
provided in Exhibit B.

Guarantor: The entity providing a guarantee pursuant to a Guarantee Agreement.
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Hub: An electronic communication center that functions as a central point to
electronically receive and assemble data for ‘offer's to buy or sell power of
transmission service from each Party and make that data electronically available 4
concurrently to all Partieé.

Incremental Cost: The forecasted expense incurred by the Seller in providing an

additional increment of energy or capacity during a given hour.

Independent Power Producer: An entity which is a non—tfaditionql public utility that

produces and sells electricity but which does not have a retail service franchise.
Letter of Credit: An ilTévocable, transferable, standby letter of credit, issued by an issuer

acceptable to the Party requiring the Letter of Credit. |
Losses: As dcﬁﬁed in Section 22.3 of this Agreen;lcnt.

Market Disruption Event: As defined in Section 38.2 of this Agreement.

NERC: North American Electric Reliability Council or any successor organization.

Non-Defaulting Party: As defined in Section 22.1(a) of this Agreement.

Non-Performing Party: As defined in Section 21.3(a) of this Agreement.

-Non-Standard Confirmation Provisions: Prdvisions other than Standard Confirmation
Provisions.

- NYMEX: New York Mercantile Exchange and any successor organization.

Operating Agent: An agent of the WSPP as may be designated by the Executive

Committee from time to time.
Operating Committee: That committee established pursuant to Section 8 of this
Agreement.

Party or Parties: As defined in Section 1 of this Agreement.
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Performing Party: As defined in Section 21.3(a) of this Agreement.

Power Marketer: An entity which buys, sells, and takes title to electric energy,

transmission and/or other services from traditional utilities and other suppliers.

Physically-Settled Option: Includes (i) a call option which is the right, but not the
obligation, to buy an underlying péwer product as defined under Service
Schedules B-or C according to the price and exercise terms set forth in the
Confirmation; and (ii) a put option which is fhe right, but not the obligation, to
sell an underlying power product a’s defined under Service Schedules B or C

| according to the price énd exercise terms set forth in the Conﬁnnaﬁon.

Premium: The amount paid by the Purchaser of a Physically-Settled Obtion to the Seller
of such option by the date agreed to by the Parties in the Confirmation.

Present Value Rate: As defined in Section 22.3(b) of this Agreement.

Purchaser: Any Party which agrees to buy or receive from one or more of the other
Parties any service pursuant to the Agreement and any applicable Confirmation.

Qualifying Facility: A facility which is a Qualifying small power production facility or a

quaiifying cogeneration facility as these terms are defined in Federal Power Act
Sections 3(17)(A), 3(17)C), 3(18)(A), and 3(18)(B); which meets the
requirements set forth in 18 C.F.R. §§ 292.203-292.209; or a facility in Canada or
Mexico that complies with similér requirements.

Replacement Price: The price at which the Purchaser, acting in a commercially

reasonable manner, effects a purchase of substitute capacity and/or energy in
place of the capacity and/or energy not delivered (for energy) or made available

(for capacity only) by the Seller or, absent such a purchase, the market price for
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such quantity of capacity and/or energy, as determined by the Purchaser in a
commercially reasonable manner, at the delivery point specified for the
transaction in the Conﬁrmatic;n.

Resale Price: The price at which the Seller, acting in a commercially reasonable manner,
effects a resale of the capacity and/or energy not received by the Purchaser or,
absent such a resale, the market price for such quantity of capacity and/or energy,
as determined by the Seller in a commercially reasonable manner at the delivery
point specified for fhe transaction in a Confirmation.

Retail Entity: A retail aggregator or supplier or retail customer; provided, however, only

- those Retail Entities eligible for transmission service under the FERC’s pro forma
open access transmission tariff are eligible to become members of the WSPP.

Secbnd Party: As defined in Section 27 of this Agreement.

Seller: Any Party which agrees to sell or provide to one or more of the other Parties any
service pursuant to the Agreement and the applicable Confirmation.

Service Schedule: A schedule of services established pursuant to Section 6 of this

Agreement on file with FERC as part of this Agreement.

Standard Confirmation Provisions: Provisions setting forth: Seller, Purchaser, period of

delivery, séhedule, delivery rate, delivery points, type oAf service (e.g. Service
Schedﬁle A, B, C or other), contract quantity, price, transmission path (if any),
date, and certain additional information for physically settled options (option type,
option style, exercise date or period, premium, premium payout date, and method

for providing notice of exercise).
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Successor in Operation: The successor entity which takes over the wholesale electric

trading operations of the first entity either through a merger or restructuring. A
Successor in Operation shall not include an entity which merely acquires power '
sales contracts from the first entity either through a purchase or other means
without taking over the wholesale electric trading operations of the first entity.

Terminated Transaction: As defined in Section 22.2 of this Agreement.

Termination Payment: As déﬁned in Section 22.2 of this Agreement.

Trading Day: As defined in Section 38.2 of this Agreement.

Uncontrollable Forces: As defined in Section 10 of this Agreement or in a Confirmation.

Unit Commitment Service: A capacity and/or associated scheduled energy transaction or
a Physically-Settled Option under which the Seller has agreed to sell and the
Purchaser has agreed to buy from a specified unit(s) for a specified period, in
accordance with the Agreement, including Service Schedule B, and any
applicable Confirmation. |

WSPP: WSPP Inc., a corporation organized in 1995 and duly existing under the Utail
Revised Nonprofit Corporation Act.

WSPP Default Transmission Tariff: The transmission tariff filed on behalf of WSPP

members with FERC as it may be amended from time to time.

* WSPP Homepage: ‘WSPP’s internet web site, www.wspp.org.
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5.

TERM, TERMINATION AND WITHDRAWAL:

5.1

52

5.3

This Agreement shall remain in effect until the Executive Committee, consistent
with the voting provisions of Section 8.3, votes to terminate this Agreement and

FERC accepts that termination, or FERC otherwise terminates the Agreement.

Any Party may withdraw its participation as a member of the WSPP and as a
Party to this Agreement by providing thirty (30) days prior written notice to the
Operating Agent and to the WSPP Homepage, and to all of its counterparties to

outstanding transactions. As of the effective date of any withdrawal, the

withdrawing Party shall have no further rights or obligations under this

Agreement or as a member of the WSPP, except with respect to each outstanding
Confirmation, all outstanding rights and obligations arising under any such
Confirmation and this Agreement shall remain in.full force and effect as if the
withdrawal had not occurred. No Party shall oppose, before any court or
regulatory agencies having jurisdiction, any other Party's withdrawal as provided

in this Section.

.Except as provided for in Section 5.2, after termination, or withdrawal with

respect to the withdrawing Party, all rights to services provided under this
Agreement shall cease, and no Pérty shall claim or assért any continuing right to
such services thereunder. Except as provided in Section 5.2, no Party shall be
requfred to provide services based in whole or in part on the existence of this
Agrcement or on the provision of services under this Agreement beyond the
terminatioﬁ date, or date of withdrawal with respect to the withdrawing Party. If

the Parties have entered into a master confirmation agreement only for WSPP
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transactions as that term is defined in Section 32.10, the withdrawing Party shall
have no further rights under that master confirmation agreement except for

transactions that were outstanding at the time of the withdrawal.

The Parties subject to FERC jurisdiction under the Federal Power Act shall have

~ the right to terminate their participation as a Member of the WSPP and as Party to

this Agreement and any Confirmation without the necessity of filing with or
approval by FERC, provided that such Parties comply with the requirements of

Section 5.2.
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6.

SERVICE SCHEDULES AND WSPP DEFAULT TRANSMISSION TARIFF:

6.1  The Parties contemplaté that they may, from time to time, add or remove Service
Schedules under this Agreement. The attached Service Schedules A through E
for Economy Energy Service, Unit Commitment Service, Firm Capacity/Eﬁergy
Sale or Exchange Service, Operating Resefve — Spinning and Operating Reserve —

- Supplemental, and Energy Imbalance and Genefator ‘Imbalance Power, and
Sel;vice Schedule R for Renewable Energy Certificate Transactions With And’
Without Energy, are incorporated into aﬁd made a part of this Agreement.
Nothing Acontained herein shall be construed as affecting in any way the right of
the Parties to jointly make épplication to fERC for a change in the rates and
charges, classification, service, terms, or conditions affecting WSPP transactions
under Section 205 of the Federal Power.Act and pursuant to FERC rules and
regulations promulgated thereunder.  Additional Service Schedules or
amendments tovexisltmg Service Schedules, if any, shall be adopted only by
amendment of this Agreement approved by the Executive Committee pursuant to

Section 8.3 and shall become effective on the effective date allowed or accepted

by FERC consistent with Section 39.

62 [RESERVED]

6.3  When the WSPP Default Transmission Tariff applies as specified in the preamble
to such Default Transmission Tariff, Transmission Service under it shall be -
available ‘both to Parties and non-Parties under this Agreement; provided,

however, each Party or non-Party must be an eligible customer under the WSPP

Default Transmission Tariff in order to receive service.
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7.

ADMINISTRATION:

7.1

72

73

The WSPP shall perform the administrative tasks necessary and appropriaté to
implement this Agreement. All authority to direct, manage and administer the
WSPP shall reside in the Executive Committee. All duties assigned under this
Agrf:cment, or otherwise, to the Operating Committee, sub-committees, officers,
Administrative Committee, or Operating Agent, are delegated powers of the
Eiecutive Committee and are spbject to the Executive Committee’s direction and
control. The WSPP may engage the services of an Operating Ageﬁt, from time to
time, to perform tasks in furtherance of this Agreement.

At least sixty (60) days prior to each calendar year thaf thié Agreement is in
effect, the Administrative Committee shall submit a budget for se.lid year of

operation to the Operating Committee for review. The proposed budget shall then

" be submitted, with the Operating Committee’s recommendations, to the Executive

Committee. The Executive Committee may approve the budget as submitted or
with revisions. The Administrative Committee, Operating Committee, and
Executive Committee shall address any apprépriate revisions of the budget in the
same manner.

The WSPP shall, as necessary, bill fhe Parties for costs incurred ‘under this
Agreement on an estim.ated basis reasonably in advance of when due, and such
billings shall be paid by the Parties when due. Such billings shall be adjusted in
the following month(s) to reﬂéct recordéd costs. Billing and payment of WSPP
costs shall otherwise be implemented in accordance with the provisions of Section

9.
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1.5

7.6

7.7

The WSPlvJ shall maintain the WSPP Homepage and, as it deems appropriate, may
engage a contractor for this purpose. A

Each Party shall maiﬁtain a link to the WSPP Homepage and shall be responsible
for éxpenses related thereto.

The WSPP, at reasonable times and places, shall make available its books of
account, and records and documentation supporting expenditures under this
Agreement, for the inspection of any Party for a period of time not tb exceed two
(2) years from the time such expenditures were incuﬁed. A Party requesting

review of the WSPP’s records shall give the WSPP sufficient notice'of its intent,

but in no event less than thirty (30) days. The requesting Party may perform this

- review using personnel from its own staff or designate a certified public

accounting firm for thé purpose of this review. All costs incurred to perform this
review shall be at the requesting Party's own expense. The Party perfomﬁng the
review shall not voluntarily release the WSPP’s records or disclose any
information coﬁtained therein to any third party unless the written consent of tﬁe
WSPP and the Executive Committge has been obtained, except as required by
law. | |

Upon the termination of this Ageement, in accorciance wrif‘h applicable law, the
WSPP shall dispose of any and all of its assets and wina up its affairs as the

Executive Committee may direct.
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EXECUTIVE AND OPERATING COMMITTEES:

As a means of securing effective and timely cooperation within the activities

hereunder and as a means of dealing on a prbmpt and ofderly basis with various problems

which may arise in connection with system coordination and operation under changing

cbnditions, the Parties hereby establish an Executive Committee and an Operating

Committee.

8.1 Executive Committee:

The Executive Committee shall consist of one representative and an

alternate from each Party designated pursnant to Section 8.5 herein. The

responsibilities of the Executive Committee are as follows:

8.1.1

8.12

8.13

To establish and amend byiaWs of the WSPP consistent with this
Agreement and to serve as the Board of Directors of the WSPP in
accordance with applicable law.

To establish standing or ad hoc sub-committees as it may from time to
time deem necessary or appropriate and appoint or elect members thereto.
Such sﬁb-’commi’ctces shall include an Adminiétrative Committee, as a
standing committee, to administer the affairs of the WSPP as the
Executive Committee may direct or approve. Thé Administrative
Committee shall be comprised of the Chairman, Vice—Chairman, Secretary
and Treasurer of the WSPP and the Chairman, and Vice-Chairman, and
Secretary of the Operating Committee. |

To review at least annually the service activities hereunder to ensure that

such activities are consistent with the spirit and intent of this Agreement.
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8.2

8.14

8.1.5

8.1.6

8.1.7

8.1.8

8.1.9

To review any unresolved issues which may arise hereunder and endeavor
to resolve the issues.

To. review and approve the WSPP’s annual budget under this Agreen;ent
and any revision thereto, in accordance with Section 7 2 of this Agreement
or otherwise as the Executive Committee deems necessary o‘r appropriate.
To amend this Agreement, from time to time, provided that no such
amendment or restatement shall be effective unless approved or .accepted
by the FERC and subject to terms and conditioﬂs of such approval or
acceptance. 'I"he effectiveness of any amendment also shall be consistent
with Section 39. |

To review and act on the application of an entity to become a Party to this
Agreeinel_lt, or to delégéte such authority as the Executive Committee
deems appropriate.

To do such other things and carry out such duties as specifically required

or authorized by this Agreement.

To noﬁfy any Party of the rescission of its interest in this Agreement due
to its failure to continue to meet the requirements of Section 16.1, or to
delegate such authority to the Chairman of the Executive Committee, the

Chairman of the Operating Committee, or the Administrative Committee.

8.1.10 To arrange for legal representatidn of the WSPP.

Operating Committee:

The Operating Committee shall consist of one representative and an

alternate from each Party designated pursuant to Section 8.5. The responsibilities

ofthe Operating Committee are as follows:
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8.2.1

8.2.2

8.2.3

8.2.4

825

82.6

8.2.7

8.2.8

To establish, review, approve, or modify procedures and standard
practices, consistent with the provisions hereof, for the guidance of
operating employees in the Parties' electric systems as to matters affecting
transactions under this Agreement. }
To submit to the Executive Committee any proposed revisions to the
Service Schedules or proposed additional Service Schedules.

To submit to the Executive Committee proposed amendments to this
Agreement, provided that the Operating Committee shall have no

authority to amend this Agreement, and further provided that the

Executive Committee may amend this Agreement under Section 8.1.6

‘without having first received recommendations from the Operating

Committee.

To establish, review, approve, or modify any scheduling or operating
procedures required in conﬁection with transactions under this Agreement.
To review and make recommendations to the Executive Committee for
approval of the annual budget of the WSPP under this Agreen;ent,
including any proposed revisions thereto.. 7

To review and recommend as necessary the- types and arrangement of
equipment for intersystem communijcation facilities to enhance
transactions and benefits under this Agreement.

To monitor the administration and costs of the WSPP Homepage.-

If the Executive Committee so directs, to review new member applications

for membership in the WSPP under this Agreement and make
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8.3

8.4

8.2.9

8.2.10

recommendations on said applications to the Executive Committee, or to

delegate such authority as the Operating Committee deems appropriate.

To establish standing or ad hoc sub-committees and appoint or elect

members of the Operating Committee thereto, provided that such sub-
committees shall make recommendations to the Operating Committee and
shall not be authorized to take ény action or exercise any power reserved
to the Operating Committee. Eac;h sub-committee may elect a chairman,
vice chairman, and secretary as it deems éppropriate.

To do such other things and carry out such duties as specifically required
or authorized by this Agreement or as directed by the Executive
Committee; pro.vided, however, that the Operating Committee shall have

no authority to amend this Agreement.

All matters which require Operating Committee or Executive Committee approval

as provided in this Agreement shall be by no less than ninety percent (90%)

affirmative agreement of the committee members present or voting by proxy.

Unless otherwise agreed by all committee members of the Executive Committee

or Operating Committee, as applicable, the Chairman of the Executive Committee

and the Chairman of the Operating Committee shall cause all members of the

applicable committee to receive notice of a committee meeting at least ten (10)

Business Days prior to the date of the meeting. Such notice shall include an

agenda of matters to be discussed and voted on at the meeting. All material issues

to be submitted to a vote of the committee shall appear on the agenda.
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8.5

8.6

8.7

In accordance with Section 16.5.1, each Party shall give notice to the WSPP of
the name of its designated representative an& alternate representative (to act in the
absence of the designated representative) on each of the Executive Committee and
Operating Committee, and of any changes thereto, and WSPP shall publish a
listing of all such representatives 4on the WSPP Homepage. Each Party‘é
designated representatives shall be authorized to act on its behalf Wifh respe\c;t to
votes taken of members of éach committee and other activities of the committee.
The Executive Committee shall meet no less than once annually and 6therwise as
determined by its Chairman in his discretion. The Operating Committee shali
meet as necessary, as determined by its Chairman in his discretion. A Chairman
shall call a meeting of such committee upon the} written request of not less than
ten (10) mqmbers qf the applicable committee.

The Executive Committee shall elect a Chairrﬁan, Vice-Chairman, Secretary and
Treasurer. The Operating Committee shall elect a Chairman, Vice-Chairman, and
Secretary. These officers shall serve terms of two-years duration, which terms shall
commence on January 1 of the year following the election and expire on December
31 of the subéequent year, provided, that despite the expiration of an officer's term,

the officer shall continue to serve until the officer's successor is elected and

commences to serve, and further provided that with or without cause, the Executive

Committee or Operating Committee, as applicablé, may elect a substitute officer
prior to the expiration of a term.
8.7.1 The Chairman of the Executive Committee shall be fhe Chairman of the

WSPP. The Chairman shall preside over meetings of the Executive
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8.7.2

8.73

874

Committee and, when the Executive Committee is not in session, exercise
day to day management and control of the business and affairs of the WSPP,
subject at all times to this Agreement and the direction of the Executive
Committee.

The Vice-Chairman of the Executive Committee shall be the Vice-Chairman
of the WSPP. The Vice—Chairmm in the absence or disability of the
Chairman, shall exercise the powers and perform the duties of the Chairman
and such other duties as the Executive Comini‘;tée or the Chamm may
prescribe, subject at all times to this Agreement and the direction of the -
Executive Commiﬁee.

The Secretary of the Executve Committee shau be the Secretary of the
WSPP. The Secretary, or his designee, shall record minutes of meetings and
actions of the Executive Committee, perform the customary duties of a
secretary of a non-profit corporation, and attend to the giving and serving of
all notices requiréd by law or under this Agreement as the Chairman may
direct.

The Treasurer of the Executive Committee shall be the Treasurer of-the
WSPP. The Treasurer shall have custody of all funds, securities, and
evidences of indebtedness of the Corporation. The Treasurer shall receive
and give receipts for moneys paid in on account of the Corporation and shall
pay out of the funds on hand any bills, payrolls and other just debts of the
Corporation of whatever nature upon maturity. The Treasurer shall maintain

full and accurate accounts of all moneys received and paid out on account of
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8.75.

the Corporation. The Treasurer shall deposit all moneys and other valuables

in the name and to the credit of the Corporation in such depositories as méy

- be designated by the Executive Committee. The Treasurer shall adhere to

budgets determined by the Executive Committee, including the annual
budget under section 8.1.4 of this Agreement, and shall perform such other
duties as are customary for a treasurer of a non-profit corporaﬁon.

The Chairman of the Operating Committee shall preside over Operating
Committee meétings. The Vice Chairman of the Operating Committee shall
serve in the absence of the Chairman and perform such other duties as the
Operating Committee may assign. The Secretary of the Operating
Committee, or his designee, shall record minufés of meetings and actions of
the Operating Committee, and-shall give notice of meetings as the Chairman

may ' direct.
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9.

PAYMENTS:

9.1

92

9.3

9.4

The accounting and billing‘ period for transactions under this Agreement shall be
one (1) calendar month. Bills sent to any Party shall be sent to the appropriate
billing address as set forth on the WSPP homepage or as otherwise specified by
such Party. .
Payments for amounts billed under this Agreement and any Confirmation shall be
received by the Party to be paid on the 20th day of the month in which the invoice
was received or the tenth (10) day aﬁer receipt of the bill, whichever is later.
Notwithstanding the foregoing, Premiums shall be paid within three (3) Business
Days of receipt of the invoice. Payinent éhall be made at the location designated
by the Party to which payment is due. Payfnent shall be considered received
when payment is ref:;:ived by the Party to which Payment is due at the location
designated by that Party. If the due date falls on a non-Business Day of either
Party, then the payment shall be due on the next following Business Day.
Amounts not paid on or before the due date shall be payable with intefest
calculated daily, at a rate equal to 200 basis points above the per annum Prime
Rate reported daily in the Wall Street Journal for the period be};inﬁing on the day
after the due date and ending on the day of payment, provided that such interest

shall not exceed the amount permitted by law.

In order to dispute a bill in whole or in part, a Party must provide written notice of

the dispute to the other Party to the transaction. Such wriﬁen notice shall specify

the amount in dispute and state the basis for the dispute. In case any portion of

ahy bill is in dispute, the entire bill shall be paid when due. Any excess amount
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9.5

9.6

of bills which, through inadvertent errors or as a result of a dispute, may have
been overpaid shall be returned by the owing Party upon determination of the

correct amount, with interest calculated in the manner set forth in Section 9.3. A

Party shall have the right to dispute the accuracy of ahy bill or payment only for a

period of two (2) years from the date on which the bill was initially delivered.

If a Party’s records reveal that a bill was not deliverei then the Party may deliver
to the appropriate Party a bill within two (2) years from the date on which the bill
would have been delivered under Section 9.1 of this Agreement. The right to
payment is waived with respect to ény amounts not billed within such two (2)

year period.

Each Party, or any third party representative of a Party, shall keep complete and
accurate records, and shall maintain such data as may be necessary for the

purpose of ascertaining the accuracy of all relevant data, estimates, or statements

of charges submitted hereunder for a period of two (2) years from the date the bill

was delivered under this Agreement and/or Confirmation.

Within a two (2) year period from the date on which the Bill was initially
delivered, any Party to the applicable transaction méy request in writing copies of
the records of the other Party for that transaction to the extent réasoﬁably
necessary to verify the accuracy of any statement or charge. The Party from
which documents or data has been requested shall provide all reasonably

requested documents and data within a reasonable time period.
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10.

UNCONTROLLABLE FORCES:

No Party shall be considered to be in breach of this Agreement or any applicable

- Confirmation to the extent that a failure to perform its obligations under this Agreement

or any such Confirmation is due to an Uncontrollable Force. The term "Uncontrollable
Force" means an event or circumstance which prevents one Party from performing its

obligations under one or more transactions, which event or circumstance is not within the

_reasonable control of, or the result of the negligence of, the claiming Party, and which by

the exercise of due diligence the claiming Party is unable to avoid, cause to be avoided,
or overcome. So long as the requirements of the preceding sentence are met, an
“Uncontrollable Force” may include and is not restricted to flood, drought, earthquake,
storm, fire, lightning, epidemic, war, riot, act of terrorism, 'civil di'sturbanqe or
disobedience, labor dispute, labor or material shortage, sabotage, restraint by court erer
or public authority, and action or nonaction by, or failure to obtain the necessary
authorizations or approvals from, any zg'overnmen’cal agency or authority.

The following shall not be 'considered “Uncon’crollable Forces™: (i) Seller’s cost
of obtaining capacity and/or energy; or (ii) Purchaser’s inability due to the price of the
capacity and/or energy, to use or resell such capacity and/or energy. No Party shall,
however, be relieved of liability for failure of performance to the extent that such failure |
is due to causes arising out of its own negligence or due to removable or remediable

causes which it fails to remove or remedy within a reasonable time period. Nothing

contained herein shall be construed to require a Party to settle any strike or labor dispute

in which it may be involved. Any Party rendered unable to fulfill any of its obligations

by reason of an Uncontrollable Force shall give prompt notice of such fact and shall
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exercise due diligence, as provided above, to remove such inability within a reasonable

time period. If oral notice is provided, it shall be promptly followed by written notice.

Where the entity providing transmission services for transactions under this

Agreement and Confirmation interrupts such transmission service, the interruption in

transmission service shall be considered an Uncontrollable Force under this Section 10

only in the following two sets of circumstances:

(D

@

An interruption in transmission service shall be considered an Uncontrollable
Force if (a) the Parties agreed on a transmission path for that transaction in ‘the
Confirmation (b) firm transmission involving that transmission path was obtained
pursuant to a transmission tariff or contract to effectuaté the transaction under this
Agreenient and Confirmation, and (c) the entity providing transmission service
curtailed or interrupted such firm transmission - pursuant to the applicable
transmission tariff or contract. There shall be no due diligence obligation
associated with interruptions under this subparagraph (1).

If the Parties did not agree on the transmission path for a transaction in the -
Confirmation, an interruption in transmission service shall be considered an
Uncontrollable Force only if (a) the Party contracting for transmission serviceé
shall have made arrangements with the entity providing transmission service for
firm transmission to effectuate the transaction under the Agreement and
Confirmation, (b) the entity providing transmission service curtailed or
interrupted such transmission service, and (c) the Party which contracted for such

firm transmission services could not obtain alternate energy at the delivery point,
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alternate.transmission services, o"r alternate means of delivering energy after
exercising due diligence.

No Party shaﬂ be relieved by operation of this Section 10 of any liability
to pay for power delivered to the Purchaser or to make payments then due or
which the Party is obligated to make with respect to performance which occurred

prior to the Uncontrollable Force.
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11.

WAIVERS:

Any waiver at any time by any Party of its rights with respect to a default under
this Agreement or any Confirmation, or any other matter under this Agreement, shall not
be deemed a waiver with respect to any sﬁbsequent default of the same or any other

matter.
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12.

NOTICES:

12.1

12.2

- Except for the oral notice provided for in Section 10 of this Agreement, any

formal notice, demand or request provided for Ain' this Agreement shall be in
writing and shall be deemed properly served, given or made if delivered in
person, or sent by either registered or certified mail (postage prepaid), prepaid

telegram, fax, or overnight delivery (with record of receipt).

Notices and requests of a routine nature applicable to delivery or receipt of
capacity and/or energy shall be given in such manner as the Parties to a

transaction shall prescribe in a Confirmation or otherwise; provided, however, if

 the Parties have not prescribed a method of providing such routine notices, then

the procedures in Section 12.1 shall apply.
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13.

EFFECT OF APPROVALS:

13.1

13.2

13.3

This Agreement and all Confirmations are subject to valid laws, orders, rules and
regulations of duly constituted authorities having jurisdiction. Nothing contained
in this Agreement or any Confirmation shall give FERC jurisdiction over those
Parties not otherwise subject to such jurisdiction or be construed as a grant of
jurisdiction over any Party by any state or federal agency no't otherwise haviﬁg
jurisdiction by law.

Nothing in this Agreement or any Confirmation is intended to restrict the-
authority of the Bonneville Power Administration (BPA) pursuant to applicable
statutory authority to use its existing wholesale power and transmission rates or to

adopt new rates, rate schedules, or general rate schedule provisions for application

“under this Agreement and obtain interim or final approval of those rates from

FERC pursuant to Section 7 of the Pacific Northwest Electric Power Planning and
Conservation Act, 16 U.S.C. Sec. 839, provided such rates do not exceed the -
maximum rates in the applicable Service Schedule and are consistent with the
terms and conditions of said Service Schedule. | !

Nothing contained in this Agreement or any Confirmation shall be construed to
establish any precedént for any other agreement or to grant any rights to or

impose any obligations on any Party beyond the scope and term of this

- *Agreement or any Confirmation.
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14.-

TRANSFER OF INTEREST IN AGREEMENT:
No Party shall voluntarily transfer its membership in the WSPP under this

Agreement without the written consent and approval of all other Parties except to a

+ Successor in Operation of such Party. With regard to .the transfer of the rights and

obligations of any Party associated with transactions under this Agreement and
Confirmation(s), neither Party to such transactions may assign §uch rights or obligations
unless (a) the other Party provides its prior written éonsent which shall not be
unreasonably withheld; or (b) the as'siénment is to a Successor in Operation which
provides reasonable creditworthiness assurances (see Section 27 for examples of such
assurances) if required by the non—assigning Party based upon its reasonably exercised
discretion. Any successor or assignee of the rights of any Party, whether by voluntary
transfer, judicial or foreclosure sale or otherwise, shall be subject to all the provisions and
conditions 'of this Agreement and Confirmation(s) (where applicable) to the same extent
as though such successor or assignee were the original Party under this Agreement or the
Confirmation(s), and no assignment or transfer of any rights under this Agreement or any
Confirmation(s) shall be effective unless and until the assignee or transferee agrees in
writing to assume all of the obligatioﬁs of the assignor or transferor and to be bound by
all of the provisions and conditions of this Agreement and any Confirmation(s) (where
applicable). The execution of a I/nortgage or trust deed or a judicial or foreclosure sale
made thereunder shall not be deemed a voluntary transfer within the meaning of this

Section 14.
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15.

SEVERABILITY:

In the event that any of the terms, covenants or conditions of this Agreement or
any Confirmation, or the application of any such term, covenant or condition, shall be
held invalid as to any person or circumstance by any court, regulatory agency, c;r other
regulatory body having jurisdiction, all other terms, covenants or conditions of this
Agreement and the Confirmation and their application shall not be affected theréby, but
shall remain in force and effect unless a court, regulatory agency, or other regulatory
body holds that the provisions are not separable from all other provisions of this

Agreement or such Confirmation(s).
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16.

MEMBERSHIP:

16.1

16.2

16.3

16.4

Any Electric Utility, Retail Entity or Qualifying Facility may become a Party to

this Agreement. The Executive Committee shall notify such Electric Utility,

Retail Entity or Qualifying Facility of its decision within sixty (60) days of a
request to become a Party to tflis Agreement, and any acceptable entity shall
become a Party hereto by the execution of this Agreement o;' a counterpart hereof,
payment of costs pursuant to Section 16.4, and concluding any necessary
acceptance or apprdval referred to in Section 13. Any such Party, if it is subject to
the ratemaking jurisdiction of FERC, éhall be responsible for any FERC filing
necessary for it to implement its performance under this Agreement.

Each Party shall continue to meet the requirements of Section 16.1 in order to
remain a Party to this Agreement |

Being a Party to thié Agreement shall not serve as a substitute for contractual
arrangements that may be needed between any Party which operates a Control
Area aﬁd any other Party which operates within that Control Area.

Any entity that becomes a Party to this Agreemeﬁt which was not a party to the
experimentél Western Systems Power Pool Agreement shall pay a one time fee of
$25,000 under this Agreement in recognition of prior efforts and costs incurred by
the parties to the experimental Western Systems Power Pool Agreement, which
efforts greatly facilitated development of this Agreemént. Such fee shall be

c;redited to future costs of the WSPP incurred hereunder.
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16.5 In addition to requirements set forth elsewhere in this Agreement imposed on

Parties as part of their membership in the WSPP, each Party shall abide by the

following requirements:

16.5.1

16.5.2

Each Party shall maintain updated information regarding its Executive
Committee and Operating Committee representatives on the WSPP
Homepage and shall submit changes within a reasonable time period.

With regard to disputes involving transactions under this Agreement or
other agreements, no Pérty shall seek‘ to conduct discovery of the WSPP or
issue or seck to obtain the issuance of any subpoena to the WSPP or
WSPP officers acting in their capacities as officers of the WSPP or of the
WSPP’s attorneys or consultants Witﬁ regard to their work for the WSPP
or their opinions regarding the construction or interpretatidn of any clause
of the Agreement, provided that the foregoing prohibition shall not apply
in proceedings brought against the WSPP. In the event a Party seeks to
compel discovery or testimony in violation of this Section, that Pérty shall
be deemed to have consented to the quashing of the subpoena or other
process providing therefor. Notwithstanding aﬁy other proyision in this
Agreement, a Party that seeks to conduct discovery or issue or seék to
obtain the issuance of any subpoena in breach of this provision shall
compensate the WSPP and its officers, attorneys, and consultants, as

applicable, for all out-of-pocket costs incurred.

16.6 An entity shall become a Party to this Agreement and a member of the WSPP

upon satisfaction of the requirements in this Section 16 and on the date allowed
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by FERC if it is a FERC public utility or upon the date of satisfaction of the

requirements in this Section 16 if it is not a FERC public utﬂity.
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17.

RELATIONSHIP OF PARTIES:

17.1

17.2

Nothing contained in this Agreement or in any Confirmation shall be construed to
create an association, joint venture, trust, or partnership, or agency relationship
between or among the Parties, or to impose a trust or partnership cpvenant,
obligation, or liability on or v%zith regard to any of the Parties. Each Party shall be
individually responsible for its own covenants, obligationé, and liabilities under
this Agreement and under any applicable Conflfmation.

All rights and obligatio;is of the Parties under this Agreement ére several and are

not joint.
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18.

NO DEDICATION OF FACILITIES:

} Any undertaking by one Party to another Party under ;(my provision of this
Agreement shall not constitute the dedication of the electric system or any portion thereof
of the undertaking Party to the public or to the other Party, and it is understood and
agreed that any such undertaking under any provi.sion of this Agreement by a Party shall

cease upon the termination of such Party's obligations under this Agreement.
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19. NO RETAIL SERVICES:
Nothing contained in this Agreement shall grant any rights to or obligate any

Party to provide any services hereunder directly to or for retail customers of any Party.
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20. THIRD PARTY BENEFICIARIES:
This Agreement shall not be construed to create rights, in, or to grant remedies to,
any third party as a beneficiary of this Agreement or of any duty, obligation or

undertaking established herein except as provided for in Section 14.
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21.

LIABILITY AND DAMAGES:

21.1

21.2

This Agreement contains express remedies and measures of damages in Sections
21.3 'and 22 for non-performance or default. This Agreement also contains
additional remedies to enforce payment of monies due and to enforce terms of the
Agreement and applicable Confirmations in Section 21.2.

ALL OTHER DAMAGES OR REMEDIES ARE HEREBY WAIVED.
Therefore, except as provided in Sections 21.3 and 22, no Party or its_ directors,
members of its gover;ling bodies, officers or employees shall be liable to any
other Party or Parties for any loss or damage to property, loss of earnings, or
revenues, personal injury, or any other direct, indirect, or consequential damages
or injury, or punitive damages, which may occur or result from the performance
or non-performance of this Agreement (including any applicable Confirmation),
including any negligence arising hereunder. Aﬁy liability .or damages incurred by
an officer or employee of a Federal agency or by that agency thaf would result
from the operation of this provision shall not be inconsistent with Federal law.
Any Party due monies under this Agreement, the amounts of which are not in
dispute or if disputed have been the subject of a decision awarding monies, (i)
shéll have the right to seek payment of such monies in any forum having
competent jurisdiction and (ii) shall possess the ﬁght to seek rélief directly from
that forum without first utilizing the mediation or arbitration provisions of this
Agreemen:c and without exercising termination and liquidation rights under

Section 22.
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21.3

In additioﬁ, each Party shall possess fhe right to seek specific performance
(injunctive relief) of the non-clieli.very related terms of this Agreement and any
Confirmation in any forum havipg competent jurisdiction. In seeking to enforce
the terms of this -Agreement, however, consistent with Section 21.1, no Party»is
entitled to receive or recover monetary damages except as provided in Sections
21.3 and 22. |

The following damages provision: shall apply to all transactions under this

VAgreement. For transactions under Service Schedule A, however, this damages

provision or some other dgmages provision will apply only if such a damages
provision is agreed to through a Conﬁrmation. The damages under this Section
21.3 apply to a Party's failure to deliver or receive (or make available in the case
of capacity) capacity and/or energy in violation of the terms of the Agreement and
ansf Conﬁrmaﬁon. The Contract Quantity and Contract Price referred to in this
Section 21.3 are part of the agreement between the Parties for which damages are
being calculated under this Section. |
(@  If either Pa.t’cy.fails to deliver or receive (or make available in the case of
. capacity), as the case may be, the quantities of capacity and/or energy due
uﬁdcr the Agreement anci any Confirmation (thereby becoming a "Non-
Performing Party" for the purposes of this Section 21.3), the other party
(the "Performing Party") shall be entitled to receive from the Non-
Performing Party an amount célculated as fbllows (unless perfoﬁnance is
excused by Uncontrollable Forces as provided in Section 10, the -

applicable Service Schedule, or by the Performing Party):
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@

If the amount the Purchaser scheduled or received in any hour is.
less than the applicable hourly Contract Quantity, then thc;,

Purchaser shall be liable for (a) the product of the amoﬁnt (whether -
positive or negative), if any, by which the Contract Price differed

from the Resale Price (Contract Price - Resale Price) and thé

amount by whicﬁ the quantity provided to the Purchaser was less

than the hourly Contract Quantity; plus (b) the amount of
transmission charge(s), if any, for firm transmission ser;rice

upstfeam of the delivery point, which the Seller incurred to achjevev
the Resale Price, less the reduction, if any, 'in transmission

charge(s) achieved as a result of the reduction in the Purchas;ar's

schedule or receipt of electric energy (based on Seller's reasonable

commercial efforts to achieve such reduction). If the total amounts

for all hours calculated under this paragraph (1) are negative, then

neither the Purchaser nor the Seller shall pay any amount under

this Section 21.3(a)(1). |

If the amount the Seller scheduled or delivered (or made available

in the case of capacity) in any hour is less than the applicable

| hourly Contract Quantity, then the Seller shall be liable for (a) the

product of the amount (whether positive or negative), if any, by
which the Replacemeént Price differed from the Contract Price
(Replacement Price - Contract Price) and the amount by which the

quantity provided by the Seller was less than the hourly Contract
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®)

Q)

®)

Quantity; plus (b) the amount of transmission charge(s), if any, for
firm transnﬁssion service downstream of the delivery point, which
the Purchaser incurred to achieve the Replacement Price, less the
reduction, if any, in transmission charge(s) achi.eved'as a result of
the reduction in the Seller's schedule or delivery (based on
Purchaser's reasonable commercial effort to achieve such
reduction). If the total amounts for all hours calculated under this
paragraph (2) are negative, then neithcr the Purchaser nor the
Seller shall pay any amount under this Section 21.3(a)(2).

The Non-Performing Party also shall reimburse the Performing
Party for any charges imposed on the Performing Party under open
access transmission or FERC accepted or approved tariffs for
regional organizations due to the non-performance. -

The 'Non—Performing Party shali pay any amount due from it undef
this section within the billing period as specified in Section 9 of

this Agreement or agreed to in the applicable Confirmation if the

. Parties agreed to fevise the billing period in Section 9.

In the event (a) two Parties entered into two or more Confirmations
in which the same Party is the Purchaser and the other Party is the
Seller, (b) deliveries under two or more of such Confirmations are
to occur; in whole or in part, on the same date an& hour, and at the
same delivery point, and (c) as to such date, hour, and delivery

point, and with respect to one or more of such Confirmations, a
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Party is a Non-Performinjg Party (for purposes of this Section
'21.3(a)(5), each such instance of non-performance, a “non-
performed transaction™), then, as set out in this Section 21.3(a)(5),
each non-performed transaction shall be identified to a
Conﬁr@ation, and the Contract Price of the Coﬁfumation to which
" the non-perfdrmed | trahsaction is identified, and the Confract
Quantity of the non-performed transaction, shall be applied to the .
calculation of amounts due under Section 21.3(2)(1) through (3), as

applicable.
The Parties in gc;od faith shall seek to agree to the
identification of each non-performed transaction to a Confirmation.
Each non—ﬁerformed transaction not identified to a

‘Confirmation by agreement, and any megawatt hours that are not
full‘y accounted for by su.ch identification, shall be identified to
Confirmation(s) as follows:

@ The Performing Party in good faith shail determine whether
each Confirmation is real-time, day-ahead, or forward; all
Confirmations that are not real-time or day—ah¢ad shall be deemed
forward Confirmations.

(ii) The Performing Party in good faith shall determine whether
each non-pérformed transaction is real-time, day-ahead, or
forward; all non-performed transactions that are not real-time or

day-ahead shall be deemed forward non-performed transactions.
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(iii)  The Performing Party shall:
().() identify real-time non-performed transactions to
real-time Conﬁrmations, provided, that if the megawatt
hours of real-time non-performed transaction; exceed the
megawatt hours of real-time Confirmations, then such
excess megawatt hours shall be identified to day-ahead
Confirmations and any excess megawatt hours remaining
after such identiﬁcation to day-abead Confirmations shali
be identified to forward Confirmations.
(§%) identify day-ahead non-performed transactioné to
day-ahead Confirmations, provided, that if the megawatt
hours of day-aheaa non-performed transactions exceed the
megawatt hours of day-abead Confirmations, then 'such
excess megawatt hours shall be identiﬁéd to forward
Confirmations.
(2 identify all remaining non-performed transactions to
forward Confirmations. |

The Performing Party, in its billing for amounts due under Section

21.3(a)(1) through (3), shall set out a detailed explanation of each

applicable determination under parts (i), (i), and (iii) of this

Section 21.3(2)(5), and state the resulting Contract Quantity and

Contract Price, and any amounts associated with each suéh

determination under Section 21.3(a)(3).
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(b)

©

(d)

(©)

The Parties agree that the amounts recoverable under this Section 21.3 are

a reasonable estimate of loss and not a penalty, and represent the sole and

.exclusive remedy for the Performing Party. Such amounts are payable for

the loss of bargain and the loss of proteétion agéinst future risks.

Each Party agrees that it has a duty to mitigate damages in a commercially
reasonable manner to minimize any damages it may incur as a result of the
other Party's performance or non-performance of this Agreement.

In the event the Non-Performing Party disputes the calculation of the
damages under this Section 21.3, the Non-Performing Party shall pay the
full amount of the damages as required by Section 9 of this Agreement to
the Performing Party. After informal dispute resolution as required by
Section 34.1, any remaining -dispute involving the calculation of the
damages shall be referred to binding dispute resolution as provided by
Section 34.2 of this Agreement. If resolutién or agreement results in
refunds or the need for refunds to the Noﬁ-Performing Party, such refunds
shall be calculated in accordance with Section 9.4 of this Agreement. -

In the event non-performance of a transaction is accounted for by means
of a ‘Damages Settlement Transaction and the Damages Settlement
Transaéﬁon is ﬁerformed, then no damages shall be calculated or due
under § 21.3(a) W{th respect to- the non-performed transaction. Nqither

Party shall be required to enter into a Damages Settlement Transaction.
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22. DEFAULT OF TRANSACTIONS UNDER THIS AGREEMENT AND

CONFIRMATIONS:

22.1 EVENTS OF DEFAULT

An "Event of Default" shall mean with respect to a Party ("Defaulting Party™):

(@)

- ®)

©

(d)

the failure by the Defaultiﬁg Party to make, when due, any payment

required pursuant to this Agreement or Confirmation if such failure is not

remedied Withiﬁ two (2) Business Days after written notice of such fajlure

is given to the Defaulting Parfy by the other Party ("the Non-Defaulting
Party"). The Non-Defaulting Party shall provide the notice by facsimile to
the designated contact person for the Defaulting Party and also shall send
the notice by overnight delivery to such contact person; or

the failpre by the Defaulting Party to provide clear and good title as
required by Section 33.3, or to have made accurate representations and
warranties as required by Section 37 and such failure is not cured within-
five (5) Business Days after written notice thereof to the Defaulting Party;
or

The institution, with resbect to the Defaulting Party, by the Defaulting

Party or by another person or entity of a bankruptcy, reorganization,

" moratorium, liquidation or similar insolvency proceeding or other relief

under any bankruptcy or insolvency law affecting creditor's rights or a
petition is presented or instituted for its winding-up or liquidation; or
The failure by the Defaulting Party to provide adequate assurances of its

ability to perform all of its outstanding material obligations to the Non-
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(©)

Defaulting Party under the Agreement or any Confirmation Apursuant to

Section 27 of this Agreement or any substitute or modified provision in

any Confirmation.

With respect to its Guarantor, if any:

®

(i)

(iii)

(iv)

if a material representation or warranty made by a Guarantor in
connection with this Agreement, or any transaction entered into
hereunder, is false or misleading in any material respect when

made or when deemed made or repeated; or

‘the failure of a Guarantor to make any payment required or to

perform any other material covenant or obligation in any guarantee
made in connection with this Agreement, including any transaction
entered into hereunder, and such failure shall not be remedied

within three (3) Business Days after written notice; or

the institution, with respect to the Guarantor, by the Guarantor or

by another person or entity of a bankruptcy, reorganization,

moratorium, liquidation or similar insolvency proceeding or other

relief under any bankruptcy or insolvency law affecting creditor’s
rights or a petition is presented or instituted for its winding-up or

liquidation; or

the failure, without written consent of the other Party, of a
Guarantor’s guarantee to be in full force and effect for purposes of

this Agreement (other than in accordance with its terms) prior to
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the satisfaction of all obligétions of such Party under each

transaction to which such guarantee shall rélate; or

(v) - a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole

or in part, or challenge the validity of, any guarantee.

22.2 REMEDIES FOR EVENTS OF DEFAULT
| 22.2(a) If an Event of Default shall have occurred and be continuing, the Non-
| De;faﬁlting Party, upon writteﬁ notice to the Defaulting Pafty, shall have
the right (i) to suspend performance of transactions under this Agreement;
provided, however, (i) in no event shall any such suspension continue for
longer than ten (10) Business Days; (ii) such suspension must include all
transactions under this Agreement in effect as of the date of the suspension
between the Defaulting Party and the Non—Defaulting Party; and (iii) such
suspension is available only once for each default. This ten (10) day
suspension period shall not affect in any Way the thirty (30) day period for
exercising a right of termination under Section 22.2(b). The Non-
Defaulting Party shall have the unilateral right to exercise its rights under
| this Agreement including its termination rights at any time within the
suspension period. The Defaulting Party shall have no suspension rights’..
VIn no event shall the suspension continue beyond the cure of or waiver by
~ the Non-Defaulting Party of the applicable Even’; of Default. If the Non-
Defaulting Party seeks to terminate the suspension period such that the
suspension shall be terminated prior to the end of the ten (10) Business

* Day period specified above, it may do so only by providing at least
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twenty-four (24) hours written notice to the Defaulting Party before the
suspension may be terminated.
i2.2(b) If an Event of Default occurs, the Non-Defaulting Party shall possess the
right to terminate all transactions between the Parties under this
Agreement upon Wﬁtten notice (by facsimile or other reasonable means)
to the Defaulting Party, such notice of termination to be effective
. immediately upon receipt. If the Non-Defanlting Party fails to exercise
this right of termination within thirty (30) days following the time when
the Event of Default becomes known (or more than thirty days if the Non-
Defaulting and Defaulting Parties agree to an extensioﬁ), then such right
of termination shall no longer be available to the Non-Defaulting Party as
a remedy for the Event(s) of Defaﬁlt; provided, however, this thirty day
requirement for exercising terﬁﬁnation rights shall not apply to defaults
pursuant to Sections 22.1(c) and 22.1(e)(iii). The Non-Defaulting Party
terminating transaction(s) under this Section 22.2 may do so without
making a filing at FERC.

If the Non-Defaulting Party elects to terminate under this Section,
it shall be required to terminate all transactions between the Parties under
the Agreement at the same time. Upon terminatién, the Non-Defaulting
Party shall liquidate all tranééctions as soon as practicable, provided that
in no eveﬁt will the Non-Defaulting Party be allowed to liquidate Service
Schedule A transactions. The payment associated with termination

("Termination Payment") shall be calculated in accordance with this
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Section 22.2 and Section 22.3. The Termination Payment shall be the sole

and exclusive remedy for the Non-Defaulting Party for each terminated

.transaction ("Terminated Transaction"y for the time peﬁod beginning at

the time notice of termination under this Section 22 is received. Prior to
receipt of such notice of termination by the Defaulting Party, the Non-

Defaulting Party may exercise any remedies available to it under Section

21.3 of this Agreement or Confirmation(s), and any other remedies

available to it at law or otherwise.

Upon termination, the Non-Defaulting Party may withhold any payments

it owes the Defaulting Party for any obligations incurred prior to termination

under this Agreement or Confirmation(s) until the Defaulting Party pays the

Termination Payment to the Non-Defaulting Party. The Non-Defaulting Party

shall possess the right to set-off the amount due it under this Section 22 by any -

such payments due the Defaulting Party as provided in Section 22.3(d). ‘

LIQUIDATION CALCULATION OPTIONS

The Non-Defaulting Party shall calculate the Termination Payment as

follows:

(a)

The Gains and Losses shall be determined by comparing the value of the
remaining term, transaction quantities, and transaction prices under each
Terminated Transaction had it not been terminated to the equivalent |
quantities and relevant market prices for the remaining term either quoted
by a bona fide third-party offer or which are reasonably expected to be

available in the market under a replacement contract for each Terminated
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(b)

©

Transaction. To ascertain the market prices of a replacement contract, the

Non-Defaulting Party may consider, among other valuations, quotations

- from Dealers in energy contracts, any or all of the settlement prices of the

NYMEX power futures contrécts (or NYMEX power options contracts in
the case of Physically-Settled Options) and other bona fide third party
offers, all adjusted for the length of the remaining term and differences in
transmission. It is expressly agreed that the Non-Defaulting Party shall
not be required to enter into replacement transactions in order to determine
the Termination Payment.

The Gains and Losses calculated under paragraph (a) shall be discounted
to present value using the Present Value Rate as of the time of termination
(to take account to the period between the time notice of termination was
effective and when such amount would have otherwise been due pursuant
to the relevant transaction). The "Present Value Rate" shall mean the sum
of 0.56% plus the yield reported on page "USD" of the Bloomberg
Financial Markets Services Screen (or, if not available, | any‘ other
nationally recognized trading screen reporting on-line intraday trading in
ﬁnited States government securities) at 11:00 a.m. (New York City, New
York timé) for the United States government securities having a maturity
that matches the average remaining term of the Terminated Traﬁsactions;
and

The Non-Defaulting Party shall set off or aggregate, as appropriate, the

Gains and Losses (as calculated in Section 22.3(a)) and Costs and notify
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©

the Defaulting Party. If thé Non-Defaulting Party's aggregate Losses and
Costs exceed its aggregate Gains, the Defaulting Party shall, within three
(3) Business Days of receipt of such notice, pay the Termination Payment
to the Non-Defaulting Party, which amount shall bear interest at the
Present Value rate from the time noticé of termination was received until
paid. If the Non-Defaulting Party's aggregate Gains exceed its aggregate
Losses and Costé, the Non-Defaulting Party, after any.set-oﬁ as provided
in paragraph (d), Ashall péy the remaining amount f,o the Defaulting Party

within three (3) Business Days of the date notice of termination was

received including interest at the Present Value from the time notice of

termination was received until the Defaulting Party receives payment.

The Non-Defaulting Party shall aggregate or set off, as appropriate, at its

election, any or all othér amounts owing between the Parties (diséounted

at the Present Value Rate) under this Agreement and any Conﬁrmation

against the Termination Payment so that all such amounts are aggregated

and/or netted to a single liquidated amount. The net amount due from any

such liquidation shall be paid within three (3) Business Days following the

date notice of termination is received. A

@) If the Non-Defaulting Party owes the Defaulting Party moﬁies
under this Section 22.3, then notwithsténding the three Business
Day payment requirement detailed above, the Non-Defaulting
Party may elect to pay the Defaulting Party the monies owed under

this Section 22.3 over the remaining life of the contract(s) being
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(i)

terminated. The Non-Defaulting Party may make this election by
providing written notice to the Defaulting Party within three
Business Days of the notice being provided to terminate and
liquidate under this Section 22.3. The Non-Defaulting Party shall
provide the Defaulting Party with the detéils on the method for
recovering the monies owed over | the remaining life of the
confract(s). That method shall ensure that the Deféulting Party
receives a payment each month through the end of the term of each
contract which allows it to receive the monies Whiéh would have
been due it under Sections 22.3(c) and (d) in total (to be recovered

over the term of the contract(s) to replicate as closely as pdssible

- the payment streams under such contract(s)) provided that the

discounting using the Present Value Rate referenced in Section

22.3 (b) shall not be reflected in determining the amounts to be
recovered under ;chis provision.  Any disputes as to the
methodology shall be resolved pursuant to the dispute resolutién
procedures in Section 34, with binding arbitration pursuant to
Section 34.2 required for disputes as to the methodology if

mediation is unsuccessful.

This Section 22.3(e) and the rights and obligations under it shall

survive termination of any applicable transactions or agreements.

The Party owed monies under this Section 22.3(e) shall have the

right to request credit assurances consistent with Section 27 even
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@iv).

after termination of any contract or transaction.

If the Party owing money defaults on its payment obligations
consistent with Section 22.1(a) or defaults with regard to providing
credit assurances consistent with Section 22.1(d), then the other
Party shall have the right (by written notice) at any time after the
Party owing money defanlts to require that Party to pay all monies
owed under all of the contracts subject to this Section 22.3(e)
within three Business Days of receipt of the written notice. The
monies to be paid under this accelerated payment provision shall
be the remaining amounts to be paid under the contract(s)
reflecting a discount using the Present Value Rate from the date of

the written notice.

If the Defaulting Party disagrees with the calculation of the Termination

Payment and the Parties cannot otherwise resolve their differences, the

calculation issue shall be submitted to informal- dispute resolution as

provided in Section 34.1 of this Agreement and thereafter binding dispute

resolution pursuant to Section 34.2 if the informal dispute resolution does

not succeed in resolving the dispute. Pending resolution of the dispute, the

Defaulting Party shall pay the full amount of the Termination Payment

calculated by the Non-Defaulting Party within,fhree (3) Business Days

(except if the option under 22.3(e) has been invoked in which case the

payment times in-that provision would apply) of receipt of notice as set

forth in Sections 22.3(c) and (d) subject to the Non-Defaulting Party
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~ refunding, with interest, pursuant to Section 9.4, any amounts determined

to have been overpaid.

For purposes of this Section 22.3:

@

(i)

(iii)

@iv)

"Gains" means the economic benefit (exclusive of Costs), if any,
resulting from the termination of the Terminated Transactioné,
determined in a commercially reasonable manner as calculated in
accordance with this Section 22.3;

"Losses" means the economic loss (exclusive of Costs), if any,
r¢su1ting from the terminaﬁon of the Terminated Transactions,
determined in a coinmercially reasonable manner as calculated in
accordance with this Section 22.3;

"Costs" means brokerage fees, commissions and other similar
transaction costs and expenses reasonably incurred in terminating
any specifically related arrangements WMch replace a Terminated
Transaction, transmission and ancillary service costs associated
with Terminated Transactions, and reasonable attorneys' fees, if
any, incurred in comnection with the Non-Defaulting Party
enforcing its rights with regard to the Terminated Transactions.
The Non-Defaulting Party shall use reasonable efforts to mitigate
or eliminate these Costs.

In no event, however, shall a Party's Gains, Losses or Costs
include any penalties or sﬁnilm charges imposed by the Non-

Defaulting Party.
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22A. ‘lA)EFAULT IN PAYMENT OF WSPP OPERATING COSTS:

22A.1

22A.2

22A3

A Party shall be deemed té be in default in payment of its share of WSPP
operating costs pursuant to Section 7 of this Agreement, if any, when payment is
not received within ten (10) days after receipt of written notice. A default by any
Party in such payment obligations shall be cured by payment of all overdue |
amounts together with interest accrued at the rate of one percent (1%) per month,
or the maxnnum interest rate permitted by law, if any, whichever is less, prorated
by days from the due date to the date the‘ payment curing the default is made
unless and until the Executive Committee shall determine another rate.

A defaulting Party, which is in default under Section 22.A1, shall be liable for all

. costs, including costs of collection and reasonable attorney fees, plus interest as

provided in Section 22.A1 hereof.

The rights undér this Agreement of a Party which is in default of its obligation to
pay operating costs under this Agreement for a period of three (3) ﬁlonths or more
may be revoked by a vote of the non-defaulting Parties' representatives on the
Executive Committee consistent with Section 8.3 The defaulting Party's rights
shall not be revoked, however, unless said Party has received at least thirty (30)
days written notice of the non-defaulting Parties' intent to revoke such rights.
Said notice shall stz;te the date on which ;che revocation of rights shall become
effective if the default is not cured and shall state all actions which must be taken
or amounts which must be paid to cure the default. This provision allowing the
non-defaulting Parties to revoke such rights is .in addition to any other remedies

provided in this Agreement or at law and shall in no way limit the non-defaulting
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22A4

Parties' ability to seek judicial enforcement of the defaulting Party's obligatioﬁs to
péy its share of the operating costs under this Agrecfnent. Upon the effective date
of such revocation of rights, the defaulting party shall not be allowed to enter %nto
any new transactions under this Agreement. The defaulting party under the
Agreement and Confirmation(s) shall be required to carry out all obligations that .
existed prior to the effective date of such revocation. If a defaulting Party's rights
under this Agreement have been revoked, the Executive Committe¢ may restore
that Party's rights upon the defaulting Party paying all amounts due and owing
under this Agreement.

Upon revocation of the rights of a defaulting Party under this Agreement, costs of
the WSPP hereunder shall be equally shared among the remaining Parties. Cost

allocation adjustments shall be retroactive to the date of the default.

316



23.

OTHER AGREEMENTS:

~ No provision of this Agreement shall preclude any Party from entering into other
agreements or conducting transactions under existing agreements with other Parties or
third parties. This ‘Agreement shall not be deemed to médify or change any rights or

obligations under any prior contracts or agreements between or among any of the Parties.
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24,

GOVERNING LAW:

This Agreement and any Confirmation sﬁall be governed by and construed in
accordance with the laws of the State of Utah,. without regard to the conflicts of laws -
rules thereof. The foregoing notwithstapding, (1) if both the Seller and Purchaser are
organized under the laws of Canada, _thén the laws of the province of the Seller shall

govern, or (2) if the Seller or Purchaser is an 'agéncy of or part of the United States

~Government, then the laws of the United States of America shall govern.
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25.

JUDGMENTS AND DETERMINATIONS:

‘Whenever it is provided in this Agreement thgt a Party shall be the sole judge of
whether, to what extent, or under what conditions it will provide a given service, its
exercise of its judgment shall be final and not squect to challengé. Whenever it is
provided that (i) a service under a given transaction may be curtailed under certain |
conditions or circumstances, the existence of which are determined by or in the judgment
of a Party, or (ii) the existence of quaﬁﬁéatiqns for membership shall be determined by
the Executive Committee pursuant to Section 16, that Party's or the Executive
Céfnmittee’s determination or exercise of judgment shall be final and not subject to

challenge if it is made in good faith and not made arbitrarily or capriciously.
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26. COMPLETE AGREEMENT:
This Agreement and the Confirmation(s), shall constitute the full and complete
~agreement of the Parties with respect to a transaction, except as provided under Section

32.4.
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27.

CREDITWORTHINESS:

Should a Party's creditworthiness, financial resp‘onsibility, or performance
viability become unsatisfactory to the other Party in such other Party's reasonably
exercised discretion with re_gard to any transaction pursuant to this Agreement and any

Confirmation, the dissatisfied Party (the "First Party") may require the other Party (the

_"Second Party™) to provide, at the Second Party's option (but subject to the First Party's

acceptance based upon reasonably exercised discretion), either (1) the posting of 'a Letter
of Credit, (2) a cash prepayment, (3) the posting of other acceptable collateral or security
by the Second Party, (4) a Guarantee Agreement execited by a creditworthy entity; or (5)
some other mutually agreeable method of satisfying the First Party. The Secoﬁd Party’ﬁs
obligations under this Seotion 27 shall be limited to a reasonable estimate of the damages
to the First Party (consistent with Section 22.3 of this Agreement) if the Second Party
were to fail to perform its obligations. Events which may trigger the First Party |

questioning the Second Party's creditworthiness, financial responsibility, or performance

" viability include, but are not limited to, the deowing:

(1)  The First Party has knowledge that the Second Party (or its Guarantor if

applicable) are failing to perform or defaulting under other contracts.

(2) The Second Party has exceeded any credit or trading limit set out in any
Conﬁrmation or other agreement between the Parties.

(3)  The Second Paﬁy or its Guarantor has debt which is rated as investment grade and
that debt falls below the investment grade rating by at least one rating agency or is
below investment grade and the rating of that debt is downgraded furthér by at

least one rating agency.
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“4) Other material adverse changes in the Second Party's financial céndition occur.
(5)  Substantial changes in'market prices which materially and adversely impact the

Second Party's ability to perform under this Agreement or any Confirmation

occur.

If the Second Party fails to provide such reasonably satisfactory assurancés of its
ability to perform a transaction hereunder within three (3) Business Days of demand
therefore, that will be considered an Event of Default under Section 22 of this Agreement
and the First Party shail have the right to exercise any of the remé&ies provided for under
that Secﬁon 22. Nothing contained in this Section 27 shall affect any credit agreement or

arrangement, if any, between the Parties.
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28.

NETTING:

28.1

28.2

28.3

Parties shall net payments (Iassociated with transactions under this Agreement and
Conﬁfmation(s)) in accordance with Exhibit A, if such Parties have executed the
form attached as Exhibit A. The Parties’ obligations to net shall include the
netting of all payments received by the Parties in the same calendar month.
Parties that have executed Exhibit A shall provide a signed copy of Exhibit A to a
representative of the WSPP and to any Party that requests a copy and indicate on
the WSPP Homepage that they have executed Exhibit A. Ifa Party indicated its
election to net payments on the WSPP Homepage and that Party desires to
withdraw its agreement to net, that Party shall provide at leaét 30 d;dys notice on
the WSPP Homepagé of the change in its election to net and also' shall prévide; .
concurrent with its withdrawal notice,vwrittgn notice to all Parties with which it
has ongoing transactions or with which it has committed to future transactions
under the Agreement at the time of the notice. Any such changes in netting status
shall apply beginning at least 30 days after notice required by this Section 28.2 is
provided and only shall appiy to transactions agreed to beginning on or after the
date the change in netting statﬁs becomes effective.

The Parties may by separate agreement either through a Confirmation or some

other agreement set out specific terms relating to the implementation of the

netting in addition to or in lieu of Exhibit A.
Each Party reserves to itself all rights, set offs, counterclaims, and other remedies

and defenses (to the extent not expressly herein waived or denied) which such
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Party has or may be entitled to arising from or out of this Agreement and any

,

applicable Confirmation.
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29.

TAXES:

The Conﬁ'apt Price for all transactions under this Agreement shall include full
réimbursement fof, and the Seller is.liable for and shall pay, or cause to be paid, or
reimburse the Purchaser for if the Purchaser has paid, all téxes applicable to a transaction
that arise prior to the delivery point. If the Purchaser is required to remit such tax, the
amoﬁnt shall be deducted from any sums due to thé Seller. The Seller shall indemnify, |
defend, and hold haﬁnless the Purchaser from any claims for such taxes. The Contract
Price does not include reimbursement for, and the Purchaser is liable for and shall pay,
cause to be paid, or reimburse the Seller for if the Seller has paid, all taxes applicable to a
transaction arising at and from the deliverér point, including any taxes imposed or
collected by a taxing authority with jurisdiction over the Purchaser. The Purchaser shall
indemnify, defend, and hold hai'mless the Seller from any claims for such taxeé. Either
Party, upon written request of the other Party, shall provide a certificate of exemption or
other reasonably satisfactory evidence of exemption if eithef Party is exempt from taxes,
and shall use reasonable efforts to obtain and cooperate with the other Paﬁy in obtaining
any exemption from or reduction of any tax. Taxes are any amounts imposed by a taxing

authority associated with the transaction.
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30.

CONFIDENTIALITY:

30.1

The terms of any transaction under this Agreement or any other information.
exchanged by the Purchasgr and Seller relating to the transaction shall not be
disclosed to any person not employed or retained by the Purchaser or the Seller or
their affiliates, except to the extent disclosure is (1) required by law, (2)
reasonably deemed by the disclosing Party to be required to be disclosed in
connection with a dispute between or among the Parties, or the defense of any
litigation or dispute, (3) otherwise permitted by consent of the other Party, which
consent shall not be unreasonably withheld, (4) required to be made in connection
with reguiatory proceedings (including proceedings relating to FERC, the United
States Securities and Exchange Commission or any other federal, state or
provincial regulatory agency); (5) required to cqmply with North American
Electric Reliability Organization, regioﬁal reliability council, or successor
organization requirements; (6) neéessary to obtain transmission service; or (7) to a
developer of an index of electric power prices in accordance with Section 30.2. In
the event disclosure is made pursuant to this provision, the Parties shall use
reasonable efforts to fninimize the scope of any disclosure and have the recipients
maintain the confidentiality of any documents or confidential information covered
by this provision, including, if appropriate, seeking a protective order or similar
mechanism in connection with any disclosure. This provision shall not apply to
any information that was or is hereafter in the public domain (exqept as a result of

a breach of this provision).
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30.2 A Party may disclose the terms of transactions under this Agreement, excluding
the identities of parties, to any developer of any index of electric power prices
without violation of the confidentiality obligations under Section 30.1 if: (1) the
disclosing Party and the index developer have entered into a written agreement,
prior to the diéclosure, under which the developer has agreed to use the
information solely for the develc;pment of an index of electric power prices for

. publication and not for any ofher purpose; and (2) the index with respect to which
disclosure is made is an aggregation of terms of transagtions and does not identify

terms of single transactions or the identities of parties to transactions.
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31.

TRANSMISSION TARIFF:

Pursuant to FERC Order No. 888, issued on April 24, 1996, and FERC orders
where applicable, the WSPP Default Transmission Tariff has been filed and has become
effective. The Parties agrée to be bound by the terms of that Tariff for so long as they are

WSPP members.
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32.

TRANSACTION SPECIFIC TERMS AND ORAL AGREEMENTS:

32.1

General

32.1.1 A Confirmation shall include, at a minimum, fhe Standard Confirmation

Provisions. (See Exhibit C for a sample). Subject to the limitations in
Section 32.2 (Standard Confirmation Provisions) and Section 32.3 (Non-

Standard Confirmation Provisions), the Confirmation shall be made in

writing by a Documentary Writing or an Electronic Writing, or shall be an.

Electronic Plafform Confirmation.

32.1.2 Pursuant to the provisions of this Section 32, the Parties to a transaction

32.13

under this Agreement may agree to modify any term of this Agreement
(other than provisions regarding the operation of the WSPP as an
oréanization including Sections 7 and 8) which applies to such transaction,
such agreement to be stated in a Confirmation or Confirmations.

Sections 32.2 and 32.3 shall not apply to an Electronic Platform
Confirmation. Parties may amend an Electronic Platform Confirmation in
accordancé with the procedures, if any, of the applicable platform or
exchange or in any other manner this Agreement permits. Each Electronic
Platform Confirmation between WSPP members shall be subject to this
Agreement, unless the transaction specified in the Electronic Platform
Confirmation is subject to another agreement between the Parties other
th@ a master Confirmation applicable to the Parties’ WSPP

Confirmations.

32.2  Process For Confirming Standard Confirmation Provisions.
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32.2.1

32.2.2

32.2.3

Confirmation of Standard Confirmation Provisions For Transactions of

Less Than One Week in Duration.

Confirmation for Standard Confirmation Provisions applicable to

transactions of less than one week in duratiqn may be through:

® a Documentary Writing (including a Conﬁrmatibn which is not
executed by both Parties but which is binding under Section

32.2.3) or |
(i)  an Electronic Writing.

Notwithstanding the foregoing sentence, with respect to a transaction of
less than one week in duration as agreeci in an Electronic Writing and that
is to commence within one week of that agreement, a subsequeﬁt proposed
cohﬁrming Documentary Writing under Section 32.2.3 shall not vary the
terms of the Electronic Writing unless the Documentary Writing is
executed by bO&l Parties.

Standard Confirmation Provisions For Transactions of One Week or More
in Duration.

Written confirmation shall bé reciuired for all Standard
Confirmation Provisions for transactions of one week or more in duration.
Such written confirmation may be made by a Documentary Writing
executed by both Parties or a Documentary Writing not executed by both
Parties but which is binding under Section 32.2.3.

Written Confirmation Process for Standard Confirmation Provisions.
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The Seller shall provide a proposed Documentary Writing containing thg
proposed Standard Confirmation Provisions which must be received by
the Purchase’rAwithin five Business Days of the date of the agreement to ‘
the transaction. The Purchaser shall have five Business Days from date of
receipt to accept or propose modifications to the propdsed Documentary
Writing. If the Purchaser does not reépbnd within that time period, the
Seller’s proposed Documentary Writing shall be considered as acceptéd
and shall be the final Confirmation. If the Seller fails to provide a
proposed Documentary Writing within the five Business Days period,
thgn, within the immediately subsequent five Business Dayé, the
Purchaser may submit a proposed Documentary Writing to fhe Seller. The
Seller shall then have five Business Days from date of receipt to acéépt or
propose modifications to the proposed Docﬁmentary Writing. If the Seller
does not respond within that time period, the Purchaser’s proposed
Documentary Writing shall be considered as accepted and shall be ;rhe
final Conﬁnnatiox;t.
32.3 Process for Confirming Non-Standard Confirmation Provisions.

32.3.1 Non-Standard Conﬁnnaﬁon Provisions for Transactions of Less Than One
Week in Duration.  Confirmation for Non-Standard Confirmation
Provisions for a transaction of less than oﬁe week ih duration only may be
through: (i) an Electronic Writing; or (ii) in a Documentary Writing

 executed by both Parties.
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32.3.2 Non-Standard Confirmation Provisions for Transactions of One Week or
| More in Duration. Confirmation for Non—Standard Confirmation
Provisions for transactions of one week or more only shall be through a
Documentafy Writing executed by both farfies.
32.3.3 WSPP Agreement is a Default Agreement.
If the Parties to a transaction (i) do not reach égreement on any proposed’
Ndn—Standa’_rd Confirmation Provision and (ii) do not confirm it under
Section 32.3.1 01" 32.3.2, as applicable, then the term or terms of the
Agreement, which the Parties could not reach agreement to modify or
change or which are not considered modified pursuant to this Section 32.3,
shall apply to the transaction.
32.4 Prior Discussions And Statements
32.4.1 A Confirmation under Section 32.2 and/or 32.3, shall, together with this
Agreement, be an integrated contract with respect to the transaction, shall
~ supersede all discussions and negotiatior;s with respect thereto, and are
intended by the Pafties as a final expression of their agreement with
respect to such terms as are included therein and may not be contradicted
by evidence of any prior agreement unless there is clear and convincing
evidence of a mutual mistake in the Confirmation.
32.4.2 Notwithstanding any provisién in this Agreement (including Sections
32.3.2 and 32.4.1), until the Confirmation has become final in accordance

with Sections 32.2 and/or 32.3 for a transaction, any oral agreement or

332



32.5

32.6

32.7

- 32.8

electronic communication establishing agreement of the Parties relating to

such transaction shall remain valid and binding.
The'Parties agree not to contest,.‘or assert any defense with respect to, the validity
or enforceability of any agreement to the terms concerning a specific transaction,
on the basis that documentation of such terms fails to comply with the
requirements of any statute that agreements be written or signed. Each Party
consents to the recor'ding' by the other Party, without any further notice, of
telephone conversations between representatives of the Parties, which contain
agreements to or discussion concerning the terms of a specific transaction. All
such recordings may be introduced and admitted into evidence for the purpose of
proving agreements to terms, and any objection to such introduction or admission
for such purpose is hereby expressly waived.
In the event of a conflict between'a binding and effective Confirmation and this
Agreement, the Confirmation shall govern.
The Seller shall not be required to file any Confirmation with FERC except as
provided in the Service Scheduleé.
Other Products and Service Levels: The Parties may apply this Agreement and
make a Confirmation with respect to a prodﬁct/service level defined under any
other document or form of agreement (e.g., the California ISO tariff, the ERCOT
agreement or the EEI agreement). The confirmation process set forth in Section

32.3 shall apply to any such Confirmation. Unless the Parties expressly state and

_agree that all the terms and conditions of such other agreement will apply to any

such transaction consistent with Section 32.3, the transaction shall be subject to
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all the terms of this Agreement, except that (1) all service level/product
definitions, (2) force majeure/uncontrollable force definitions, and (3) other terms

as mutually agreed shall have the meaning ascribed to them in the different

. agreement or in the applicable Confirmation.

32.9

32.10

Resery’ed.

The Parties may agree to modif_\gf terms of this Agreement for more than one
transaction pursuant to a' separate written agreement (a “master confirmation
agreement”), which agreemént shall bé considered part of each Confirmation
between the Parties and shall apply to all transactions entered into between thé
two Parties unless the Parties specifically agree to override such changes for a
particular transaction consistent with the procedure in Section 32.2 or 32.3,

whichever is applicable.
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33. PERFORMANCE, TITLE, AND WARRANTIES FOR TRANSACTIONS UNDER

~ SERVICE SCHEDULES:

331

33.2

333

Performance

33.1.1 The Seller shall deliver to the delivery point(s) as agreed to in the
applicable Confirmation and sell to the Purchaser in accordance with the
terms of the Agreement and such Confirmation.

33.1.2 The Purchaser shall receive and purchase the Contract Quantity, as agreed
to by the Parties in the applicable Conﬁrmatioﬁ, at the delivery point(s)
and purchase frém the Seller in accordance with the terms of the
Agreement and such Confirmation.

Title aﬁd Risk of Loss
Title to and risk of loss of the electric energy shall pass from the Seller to

the Purchaser at the delivery point agreed to in the Confirmation; proviaed,

however, with regard to federal agencies or parts of the United_ States

Government, title to and risk of loss éhail pass to Purchaser to the extent

permitted by and consistent wifh applicable law. |

Warranties
The Seller warrants that it will transfer to the Purchaser good title to the

electric energy sold under the Agreement and any Confirmation, free and clear of

all liens, claims, and encumbrances arising or attaching prior to the delivery point
and that Seller's sale is in compliance with all applicable laws and regulations.

THE SELLER HEREBY DISCLAIMS ALL OTHER WARRANTIES,
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EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
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34.

DISPUTE RESOLUTION:

34.1

34.2

INFORMAL DISPUTE RESOLUTION

Before binding dispute resolution or any other form of litigation may

. proceed, any dispute between the Parties to a transaction under this Agreement

first shall be referred to nonbinding mediation except for actions taken pursuant to

Section 21.2. The Parties shall attempt to agree upon a mediator from a list of ten

~ (10) candidates provided by the Chairman of the WSPP Operating Committee or

his or her designee. If the Parties are unable to agree, then the Chairman or the
designee shall appoint a mediator for the dispute. Neither the mediator nor the
person involved 'on behalf of the WSPP in developing a list of mediators for the
Parties to choose from or in selecting the mediator (if the Parties are unable to do
so) shall possess a direct or indirect interest in either Party or the subject matter of

the mediation. The WSPP shall establish procedures for the appointment of

mediators and the conduct of mediation and those procedures shall apply to the

mediation.
BINDING DISPUTE RESOLUTION
The Parties to a dispute may elect binding dispute resolution using the
following process unless binding arbitration of certain disputes is required under
this Agreement in which event the Parties shall use the process set forth in this
Section 34.2 to resolve such disputes, unless the Parties otherwise agree:
(a) WSPP Dispute Resolution: A Party to a &ispute (if binding dispute
resolution is required) or all Parties to a dispute (if agreement of the

Parties is required for binding dispute resolution) may initiate binding
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dispute resoluti;)n under WSPP procedures by notifying the Chai;man of
the WSPP Operating Committee or his or her designee. The Chairman or
his or her designee shall provide the Parties with a list of ten (10) eligible
arbitrators. Within ten (10) days of receiving the list, the Parties shall
agree bn a single arbitrator from the list to conduct the arbitration, or
notify the Chairman of the Operating Committee or the designee of their
inability to reach agreement. If notified of the Parties inability to reach
agreement, then the Chairman or the designee shall choose the arbitrator.
from the list within five (5) days. Neither the arbitrator nor the person
involved on behalf of the WSPP in developing a list of arbitrators for the
Parties to choose from or in selecting the arbitrator (if the Parties are
unable to do so) shall possess a direct or indirect interest in either Party or
the subject matter of the arbitratjon. The Procedures to be used for this
arbitration shall follow the arbitration procedures which shall be
developed and maintained by th;: WSPP and the procedures will be
* generally consistent with the commercial arbitration rules 6f the American

Arbitration Association though not involving the Association.

If the Parties agree to binding dispute resolution under this Section 34.2,
each Party understands that it will not be able to bring a lawsuit concerning any
dispute that may arise which is covered by this arbitration provision.

Notwithstanding the foregoing, nothing herein is intended to waive any provision

of the Federal Arbitration Act, 9 US.C. § 1, et. seq., or any right under state
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34.3

34.4

statute or common law to challenge an arbitration award orv to prevent any action
to enforce any arbitration award.

A Party's liability and damages under any arbitration award resulting from
the process set forth in this Seetion 34.2 shall be limited. as provided in this
Agreement or in any Coﬁﬁrmation.

COSTS

Each Party shall be responsible for‘ite own costs and those of its counsel
and representatives.' The Parties shall equally divide the' costs of the arBiﬁ'ator or
mediator and the hearing.

CONFIDENTIALITY

Any arbi.tration or mediation under this Section 34 shall be conducted on aA
conﬁdential basis and not disclosed, including any documents or results which
shall be considered confidential, unless the Parties otherwise agree or such

disclosure is required by law.
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35.

FORWARD CONTRACTS:
The Parties acknowledge and agree that all transactions under the Agreement and
Confirmation(s) ‘are forward contracts and that the Parties are forward contract . .

merchants, as those terms are used in the United States Bankruptey Code. The Parties

acknowledge and agree that all of their transactions, together with this Agreement and the

related Confirmation(s) form a single, integrated agreement, and agreements and
transactions are entered into in reliance on the fact that the agreements and each

transaction form a single agreement between the Parties.

340



36.

TRADE OPTION EXEMPTION

The Parties intend that any Physically Settled Option under this Agreement shall "

qualify under the trade option exemption, 17 C.F.R. § 32.3. Accordingly, each Party

buying or selling a Physically Settled Option agrees and warrants that any such option
shall be offered only to a provider, user, or merchant and that the entities entering into the

options are doing so solely for purposes related to their business.
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37.

ADDITIONAL REPRESENTATIONS AND WARRANTIES:

Each Party warrants and represents to the other(s) that it possesses the necessary
corporate, governmental and legal authority, right and power to enter into and agree to
the applicable Confirmation for a transaction or transactions and to perform each and
every duty imposed, and that the Parties' agreement to buy and sell power under this
Agreement and the Confirmation represents a contract. Each Party also warrants and
represents to the other(s) that each of its representatives executing or agreeing through a
Confirmation to a transaction under this Agreement is authorized to act on its behalf.

Each Party Vfurther warrants and represents that entering into this Agreement and
any applicable Confirmation does not violate or conflict with its Chart-er, By-laws or
comparable constituent document, any law applicable to it, any order or judgment of any
court or other ageﬁcy of government applicable to it or any agreement to which it is a
party and that this Agreement and applicable Confirmation, constitute a legal, valid and
binding obligation enforceable against such Party in accordance with the terms of such
agreements.

Each Party also represents that it is éolvent and that on each delivery this
representation shall be deemed renewed unless notice to the contrary is given in vvritiné

by the Purchaser to the Seller before delivery.
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38.

FLOATING PRICES:

38.1

38.2

In the évant the Parties intend that the price for. a transaction is to be based on an
index, exchange or any other kind of variable reference price (such price being a
“Floating' Price™), the Parties shall specify the “Floating Price” to be used to
calculate the amounts in a Confirmation due Seller for that transaction.

Market Disruption. If a Market Disruption Event has occurred and is continuing
during the Determination Period, the Floating Price for the affected Trading Day
shall be determined as follows. The Parties shall negotiate in good faith to agree
on a Floating Price (or a method for determining a Floating Price) for the affected
Trading Day. If the Parties have not so agreed on or before the twelfth Basiness
Day following the first Trading Day on which the Market Disruption Event
occurred or existed, then the Floating Price shall be determined in good faith by -
the Parties based upon (1) quotes from Dealers in energy contracts; and/or (2)
quotes from Brokers in energy contracts. Each Party may obtain up to a

maximum of four quotes which must be provided to the other Party no later than

twenty-two Business Days following the first Business Day on which the Market

Disruption Event occurred or existed. These quotes shall reflect transacted prices.
The Floating Price for the affected Trading Day shall equal 2 simpie-average of
the quotes obtained and provided by the Parties consistent with the provisions of
this Section 38. Each Party providing quote(s) to the other Party also shall ' |
identify to that other Party the Dealer(s) and/or the Broker(s) who prov1ded each

of the quotes to allow verification.
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38.3

38.4

“Determination Period” means each calendar month during the term of the
relevant transaction; provided that if the term of the transaction s less than one

calendar month ‘;he Determination Period shall be the term of the transaction.

“Market Disruption Event” means, with respect to an index, any of the following

events (the existence of which shall be determined in good faith by the Parties):
(a) the fajlure of the index to announce or publish information necessary for
determhﬁng the Floating Price; (B) the failure of trading to commence or the'
permanent discontinﬁation or material suspengion of trading in the relevant
options contract or commodity on the exchange or market acting as the index; (c)
the temporary or permanent discontinuance or unavailability of the index; (d) the
temporary or permanent closing of any exchange acting as the index; or ()] a
material change in the formula for or the method of determining the Floating
Price. |
“Trading Day” means a day in respéct of which the relevant price source
published the relevant price or would have pﬁblished tﬁe relevant price but for the
Market Disruptioﬁ Evept.

Calculation of Floating Price. For the purposes of the calculation of a Floating
Price, all numbers shall be rounded to three (3) decimal places. If the fourth (4th)
decimal number is ﬁve (5) or greater, then the thirdA(3rd) decimal number éhall be
increased by one (1), and if the fourth (4th) decimal number is less than five (5),

then the third (3rd) decimal number shall remain unchanged.

Corrections. For the purposes of determining the relevant prices for any day, if

the price published or announced on a given day and used or to be used to
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determine the relevant price is subsequently corrected and the correction is
published or announced by the person responsible for that publication or
announcement, either Party may notify the other Party of (i) that correction and
(ii) the amount (if any) that is payable as a result of that correction. If a Party
gives notice that an amount is so payable, the Party that originally either received
or retained éuch amount will pay such amount consistent with the provisions of
this Section 38.4. The amount that is payable as a result of the coﬂection shall be

included in the billing cycle in which the notice of the correction is prdvided.
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39.

AMENDMENT:

39.1

39.2

39.3

This Agreement may be amended upon the submission to FERC and acce'ptance‘
by FERC of that amendment. The effective date of the amendment shall be the
date on which FERC allows the amendment to become effective; provided,
however, if the FERC orders a hearing on a filing under Section 205 of the
Federal Power Act proposing an amendment to this Agreement, the amendment as
it may be revised by the FERC éhall ndt become effective until the FERC issues
its final order (i.e. its order on rehearing before any judicial 'review) on the
amendment. The Parties through the Executive ‘Commiittee shall direct the filing
of any amendments. The Parties to thié»Agreement agree to bound by this
Agreement as it may be amended, provided that the Parties possess the right to
challenge any amendrhents at FERC and to exerpi_se any applicable withdrawal
rights under this Agreement.

Unless otherwise stated in the amendment, all amend'ments shall apply only to
new transactions entered into or agreed to on or after the effective date of the
amendment. Preexisting agreements and transactions shall operate undef the
version of the WSPP Agreement effective at the time of the. agreement for the
transaction unless the Parties to a transaction or transactions mutually agree

otherwise.

An agreement modifying, this Agreement or a Confirmation for a transaction

needs no consideration to be binding.
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40.

EXECUTION BY COUNTERPARTS:

This Agreement may be executed in any number of counterparts, and ﬁpon.
execution by all Parties, each executed counterpart shall have the same force and effect as
an original instrument and as if all Parties had signed the same instrument. Any signature
page of this Agreement may be Aetached from any counterpart of this Agreement without
impairing the legal effect of any signatures thereon, and may be attached to anpther
counterpart of this A;greement identical in form heretp but having attached to it one or

more signature pages.
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41.

WITNESS:

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
by their duly authorized representative as of the 27th day of July, 1991 (or as of the date
of execution of fhis Agreement by each_ Party's duly authorized representation, in the case -

of any Party that becomes a signatory to this Agreement subsequent to July 27, 1991).

By: :
Name of signing official:
Title:

Name of Member:

Date:
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EXHIBIT A

NETTING
Each Party that executes this Exhibit A to the Agreement agrees to net payments for
transactions under the WSPP Agreement and the applicable Confirmation(s) with any other Party
or Parties which also have agreed to net payments by executing a copy of this Exhibit A. The
Party executing this Exhibit A shall indicate below when it desires that its agreement to net
becomes effective. A Party agreeing to net under this Exhibit A shall comply with the provisions
of Section 28.2 of the Agreement. Defined terms used herein are as defined in the WSPP

Agreement, Netting shall be done in accordance with the following provision:

If the Purchaser ‘and Seller are each required to pay an amount on
the payment due date in the same month for transactions under the
Agreement and Confirmation(s), then such amounts with respect to
each Party will be aggregated and the Parties will discharge their
obligations to pay through netting, in which case the Party owing
the greater aggregate amount will pay to the other party the
difference between the amounts owed consistent with the payment
times in Section 9.2 of the Agreement, unless the Parties have
otherwise agreed to a different payment time as allowed by the
Agreement. Each Party reserves to itself all rights, set-offs,
counterclaims and other remedies and/or defenses to which it is or
may be entitled, arising from or out of the Agreement. All
outstanding payments between the Parties which are to be netted
pursuant to this Exhibit A for transactions under WSPP Agreement
and the applicable Confirmation(s) shall be offset against each
other or set off or recouped therefrom.

Name of Authorized Representative Effective Date for Netting
Name of WSPP Member

Signature of Authorized Date of Execution
Representative ‘ .
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[WSPP SAMPLE FORM - PARTIES ARE FREE TO USE THIS OR DISREGARD IT.]
EXHIBIT B
FORM OF COUNTERPARTY GUARANTEE AGREEMENT

This Guarantee Agreement (this “Guarantee™), déted, as of | I, 199[ 1, is

made and entered into by [ T al ] corporation (“Guarantor™).
"WITNESSETH:
WHEREAS, [ 1 (fhe “Company™) may. enter into transactions

involving power sales under the WSPP Agreement (“WSPP Agreement”) and related
Confirmation(s)! (collectively “Agreements™) with [Company Name] (“Guaranteed Party”); and

WHEREAS, Guarantor will directly or indirectly benefit from the Agreements.

NOW THEREFORE, in consideration of the Guaranteed Party agreeing to conduct
business with Company, Guarantor hereby covenants and agrees as follows:

1.  GUARANTY. Subject to.the provisions hereof, Guarantor hereby irrevocably
and unconditionally guarantees the timely payment when due of the obligations of Company (the
“Obligations™) to the Guaranteed Party in accordance with the Agreements. If Company fails to
pay any Obligations, Guarantor shall promptly pay to the Guaranteed Party no later than the next .
Business Day (as defined in the WSPP Agreement), after notification, the amount due in the
same currency and manner provided for in the Agreements. This Guarantee shall constitute a
guarantee of payment and not of collection. Guarantor shall have no right of subrogation with
respect to any payments it makes under this Guarantee until all of the Obligations of Company to
the Guaranteed Party are paid in full. The liability of Guarantor under the Guarantee shall be
subject to the following:

@ Guarantor’s liability hereunder shall be and is specifically limited to
payments expressly required to be made in accordance with the Agreements (even if such
payments are deemed to be damages) and, except to the extent specifically provided in the
Agreements, in no event shall Guarantor be subject hereunder to consequential, exemplary,
equitable, loss of profits, punitive, tort, or any other even if such fees together with the payments
‘exceed the cap in Section 1(b), damages, costs, except that Guarantor shall be required to pay
reasonable attorney fees.

, (b)  The aggregate liability of the Guarantor shall not exceed | | Million
U.S. Dollars | .

2. DEMANDS AND NOTICE. If Company fails or refuses to pay any Obligations,
the Guaranteed Party may make a demand upon Guarantor (hereinafter referred to as a “Payment

1
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Demand”). A Payment Demand shall be in writing and shall reasonably and briefly specify in
what manner and what amount Company has failed to pay and an explanation of why such
payment is due, with a specific statement that the Guaranteed Party is calling upon Guarantor to
pay under this Guarantee. A Payment Demand satisfying the foregoing requirements shall be
deemed sufficient notice to Guarantor that it must pay the Obligations. A single written Payment
Demand shall be effective as to any specific default during the continuance of such default, until
Company or Guarantor has cured such default, and additional Payment Demands concerning
such default shall not be required until such default is cured.

3. REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants
that: ,

(a8 it is a corporation duly organized and validly existing under the laws of
the State of [ . 1 and has the corporate power and authority to execute, deliver and
carry out the terms and provisions of this Guarantee;

(b) ° no authorization, approval, consent or order of, or registration or filing
with, any court or other governmental body having jurisdiction over Guarantor is required on the
part of Guarantor for the execution and delivery of this Guarantee; and

(¢)  this Guarantee constitutes a valid and legally binding agreement of
Guarantor enforceable against Guarantor in accordance with its terms, except as the
enforceability of this Guarantee may be limited by the effect of any applicable bankruptcy,
insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and
by general principles of equity. '

4. EFFECT OF BANKRUPTCY BY COMPANY. The Guarantor’s obligation to
pay under this Guarantee shall not be affected in any way by the institution with respect to the
Company of a bankruptcy, reorganization, moratorium or similar insolvency proceeding or other
relief under any bankruptcy or insolvency law affecting creditor’s rights or a petition for the
Company’s winding-up or liquidation.

5. AMENDMENT. No term or provision of this Guarantee shall be amended,
modified, altered, waived, or supplemented except in a writing signed by the Guarantor and
Guaranteed Party hereto.

6. WAIVERS. Guarantor hereby waives (a) notice of acceptance of this Guarantee;
(b) presentment and demand concerning the liabilities of Guarantor, except as expressly
hereinabove set forth; and (c) any right to require that any action or proceeding be brought
against Company or any other person, or except as expressly bereinabove set forth, to require
that the Guaranteed Party seek enforcement of any performance against Company or any other
person, prior to any action against Guarantor under the terms hereof.

Except as to applitable statutes of limitation, no delay of the Guaranteed Party in the

exercise of, or failure to exercise, any rights hereunder shall operate as a waiver of such rights, a
waiver of any other rights or a release of Guarantor from any obligations hereunder.
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Guarantor consents to the renewal, compromise, extension, acceleration or other changes
in the time of payment of or other changes in the terms of the Obligations, or any part thereof or
any changes or modifications to the terms of the Agreements.

Guarantor may terminate this Guarantee by providing written notice of such termination
to the Guaranteed Party and upon the effectiveness of such termination, Guarantor shall have no
further liability hereunder, except as provided in the last sentence of this paragraph. No such
termination shall be effective until fifteen (15) Business Days after receipt by the Guaranteed
Party of such termination notice. No such termination shall affect Guarantor’s liability with
respect to any obligations arising under any transaction entered into prior to the time the
termination is effective, which transaction shall remain guaranteed pursuant to the terms of this
Guarantee. -

7. ASSIGNMENT. The Guarantor shall not assign this Guarantee Withoﬁt the
express written consent of the Guaranteed Party. The Guaranteed Party shall be entitled to
assign its rights under this Agreement in its sole discretion.
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8. NOTICE. Any Payment Demand, to the Guaranteed Party or the Guarantor
notice, request, instruction, correspondence or other document to be given hereunder by any
party to another (herein collectively called “Notice™) shall be in writing and delivered personally
or mailed by certified mail, postage prepaid and return receipt requested, or by telegram or
telecopier, as follows:

To [Name of Guaranteed Party]

Attn: :
FaxNo.: ()

To Guarantor:

Atin:
FaxNo.: ()

Notice given by personal delivery or mail shall be effective upon actual receipt. Notice
given by telegram or telecopier shall be effective upon actual receipt if received during the
recipient’s normal business hours, or at the beginning of the recipient’s next business day after
receipt if not received during the recipient’s normal business hours. All Notices by telegram or
telecopier shall be confirmed promptly after transmission in writing by certified mail or personal
delivery. Any party may change any address to which Notice is to be given to it by giving notice
as provided above of such change of address.

8. MISCELLANEQUS. THIS GUARANTEE SHALL IN ALL RESPECTS BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE
STATE OF [State], WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. This
Guarantee shall be binding upon Guarantor, its successors and assigns and inure to the benefit of
and be enforceable by the Guaranteed Party, its successors and assigns. The Guarantee embodies
the entire agreement and understanding between Guarantor and the Guaranteed Party and
supersedes all prior agreements and understandings relating to the subject matter hereof. The
headings in this Guarantee are for purposes of reference only, and shall not affect the meaning
hereof. This Guarantee may be executed in any number of counterparts, each of which shall be
an original, but all of which together shall constitute one instrument.

EXECUTED as of the day and year first above written.

[ ]
By:
Name:
Title:
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EXHIBIT C
SAMPLE FORM FOR CONFIRMATION

1. Transaction Specific Agreements

The undersigned Parties agree to sell and purchase electric energy, or a
Physically-Settled Option, pursuant to the WSPP Agreement as it is supplemented and

modified below:
(@ Seller:
(b)  Purchaser:

(¢)  Period of Delivery: From _\ \ To _\ \
(d Schedule (Days and Hours):
()  Delivery Rate:
® Delivery Point(s):
(g)  Type of Service (Check as Applicable)
Service Schedule A
- Service Schedule B
Service Schedule C
Physically-Settled Option Service Schedule B
Physically-Settled Option Service Schedule C
Other products per Section 32.6 [Describe Product]
(h)  Contract Quantity: Total MWhrs.
6] Contract or Strike Price:
) Transmission Path: for the Transaction (If Applicable):
(k)  Date of Agreement if different:
) Additional Information for Physically-Settled Options
(i)  Option Type: Put Call
(i)  Option Style:
(iii)  Exercise Date or Period:
(iv)  Premium:
(v)  Premium Payment Date:
(vi)  Method for providing notice of exercise
(m)  Special Terms and Exceptions: :
See Attachment A

[Special Terms and Exceptions shall be shown on an Attachment to this Confirmation.]

Name of Trader for Purchaser Name of Trader for Seller

Authorized Signature - Authorized Signature
for Purchaser for Seller
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Date ‘ Date
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EXHIBIT D

WSPP MEDIATION AND ARBITRATION PROCEDURES

MEDIATION

A.

Informal Mediation. WSPP menibers with a dispute or a potential dispute
involving transactions under the WSPP Agreement may reqﬁcst non-binding,
informal mediation by contacti