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FILE NO. 110330 ' ORDINANCE NO._

e
[Administrative Codé;'Public Work Construction Confractor/Subcohiractor Appeal Hearing |
Procedures for Non-Compliance with Prevailing Wage Requirements] -
Ordinancé amending Administrative Code Section 6.22 "Public Work Construction
Contract Terms and Working Conditions™ by amendmg Subsectlon 6.22(E)(8) to further
dellnegte dUe“%)roces% procedures for admlnlstratlve hearings on appeals by public
work contractors and/or subcontractors from a Certification of Forfe!ture made by the
City's Labor Standards 'Enfprcemen‘t Officer or responsible department head for non-
compliance with prevéiling‘ wage requireménts; and to additionally conform
distribution of forfeiture provisions to state law. |

NOTE: | Add ItlonS are mle underlzne ztalzcs Times New Roman font;
deletions are :
Board amendment additions are double-underlined Arlal font;

Board amendment deletlons are strikethrough-Arialfent.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The San Francisco Administrative Code is hereby aﬁended by amending
Section 6. 22 to read as follows: | | |

Sec. 6.22. - PUBLIC WORK CONSTRUCTION CONTRACT TERMS AND WORKING
CONDITIONS.

All congtruction contracts awarded by the City and County of San Fr‘ancispo shall
contain the following minimum terms and conditions: / " |

(A) Bonds. Before the execution of any contract for public work or improvement in-
excess of $25,000, the departlﬁent head authorized to execute such contracts éha’ll'require
the successful bidder to file _corpofate surety bonds for the faithful performance thereof and to
guarantee the payment of wages for services engaged and of bills >contrac-ted fbr material,
supplies and equipment used in the performance of the contract. The bond shall be for a sum

not less than 100 percent of the award.
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The City and County of San Francisco, acting through its Human Rights Commission
(.“HRC"), intends to-provide guarantees to private bonding'assistance companies and financial
institutions in order to induce those entities to provide required bonding and financtng to
ellglble contractors bidding on and performing Clty public work coritracts. This bonding and
financial asastance program is subject to the provisions of Administrative Code Chapter 14B.

(B) Insurance. All constructlon_ contracts awarded under this Chapter must conform to

the insurance reqcirements established by the Risk Manager. The Risk Manage_r shall

develop uniform insurance requirements for City contracts subject to this Chapter and shall
publ.ish such reqdirements in the Risk Manager‘s Manual The Risk Manager shall review and
update such insurance reqwrements on an annual basis. | |

Every contractor and subcontractor shall comply with the prov15|ons of California Labor.
Code sectlon 3700. Prior to commencmg the performance of work under any pUbllC work
contract the contractor and all of its subcontractors shall file with the awardmg department a
cert:ﬂcate of msurance agarnst liability for workers compensation or proof of self insurance in
accordance with the prOV|S|ons of the Callforma Labor Code.

’ (C) Indemnlflcatlon All construction contracts awarded under this Chapter shall
reqU|re that _the_ contractor fully indemnify the City and County to the maximum extent provided
by law, such that each contractor must save, keep, bear harmless and fully indemnify the City
and County and any of its officers or agents from any an‘d all Iiability,damages, claims,
judgments» or-dem’ands for damages, costs or exp_en'ses in law or equity that may at any time
arise. | | | ] ‘ —

This indemnification requrrement may not be waived or abrogated in any way for any

contract without the recommendatlon of the Cltys Risk Manager and the express permISSlon

and approval of the Board of Supervisors.
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(D) Assignment. No contract shall be assigned except upon the recommendation of

" the department head concerned _and with the approval of the Mayor or the Mayor's designee,

relative to the department under the Mayor's jurisdiction, or the approval of the board or

- commission concerned for departments not under the Mayor.

(E) Prevailing Wages.

(1) Generally. AII contractors and subcontractors performing a public work or
lmprovement for the Clty and County of San Francisco shall. pay its workers on such projects
the prevailing rate of wages as provided below. For the purpose of prevalhng wage
reqUIrements only, the definition of a public work shall include those public works or
improvements defined in the toregoing section 6.1 of this Chapter an_d shall also include (a)'
any trade work performed at any stage of construction (including preconstruction work) and
(b) any public work paid for by the City'andr County of San Francisco with "the equivalent of

money" under the meaning of Labor Code section 1720(b).

(2) Leased Property Included. For the limited purposes of this subsection, a "public -
~work or improvement" also means and includes any construction work done under private

. contract when all of the following con'dittons exist:

(a) The constructlon contract is between private persons and

(b) The property subject to the construction contract is privately owned, but upon

' completlon of the construction work will be leased to the Crty and County of San Francisco for

itsuse; and

(c)' Either of the following conditions exist: (1) The lease agreement between the

lessor and the City and County of San Francisco, as lessée, is entered into prior to the

_constructlon contract, or (2) The constructron work is performed accordmg to the plans

specifications, or criteria furnlshed by the Crty and County_of San Francisco, and the lease

. Supervisor Chiu E
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agreement between thelessor and the City and County of San Francisco as lessee, is

-entered rnto during, or upon completion, of the constructlon work.

(3) Determination of the Prevallmg Wage. It shall be the duty of the Board of
Supervrsors, from time to tlme and at least once during each calendar year, to fix and
determine the prevailing rate of wages as follows

Onor before the first Monday in November of each year the ClVIl Service CommlSSlOl'l _
shall furnish to the Board of Superwsors data as to the hlghest general prevailing rate of

wages of the vanous crafts and kinds. of labor as paid in private employment in the City and

“County of San Francisco, plus "per dlem wages" and wages for overhme_and holiday work.

The Civil Sérvice Commission shall'provide the Board of Supervisors data for "per diem

' wages" pureuant to California Labor Code sections 1773.1 and 1773.9, as amended from time

to time. The Board of Supervisors shall, upon receipt of such data, fix and determine the

prévailing rate of wa'ges. The prevailing rate of wages as so fixed and determined by the .

" Board of Supervisors shall remain in force and shall be deemed to be the highest general

prevailing rate of wages paid in private employment for similar work, until the same is

| changed by the Board of Supervisors. in determining the highest general prevailing rate of

wages per dlem wages and wages for overtime and holiday work, as provrded for in this -
sectlon the Board of Supervnsors shall not be limited to the consideration of data furnlshed by
the Civil Servrce Commlssron but may consrder such other evidence upon the subject as the
Board shall deem proper and thereupon base its determination upon any or all of the data or
evrdence considered.

In the event that the Board of Supervisors does not le or determine the hlghest general '
prevalllng rate of wages in any calendar year, the rates established by the California

Department of Industnal Relations for such year shall be deemed adopted.
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(4). Sp'ecifications to Include Wage Rate. The department head authorized to

~ execute a conStrUCtion contract under this Chapter shall include in the contract specifications,

or make available in the offices of the department or at the job site, a detailed_statement of the |
prevailing rate of wages as fixed and determined by the Board of Supervisors at the time the
department issued the Advertisement For Bids on the contract. The contractor shall agree to

pay to all persons performing labor in and about the public work or im'provement the highest

'genera'l prevailing rate of wages as determined pursuant to this Chapter, including wages for

holida‘y and overtime work. If the specifications do not include the prevailing rate of wages, the
specifications shall include a statenﬁen’t that copies of the prevailing rate of wages as fixed
and determined by the Board of Supervisors are on file at the department’s pnncrpal office or
at the jOb site and shali be made available to any interested party on request.

(5) Subcontractors Bound by Wage Provisions. Every contract for any public work

|| “or improvement shall also contain a provision that the contractor shall insertin every

subcontract or other arranoement which he or she may make for the performance of any work
or laboron a public work or improvement. This provision shall be that the subcontractor shall
pay to all persons performing labor or rendering service under said subcontract or other
arrangement the highest general prevailing rate of wages as fixed and determined by the
Board of Superwsors for such labor or services. |

(6) Records to be Kept by Contractors and Subcontractors. Every pubhc works
contract or subcontract awarded under this Chapter shall contain a provision that the
contractor s_hal_l'keep, or cause to be kept, for a period of four years from the date of_
substantial completion ofa public work, payrolls and basic records including time cards, trust

fund forms, apprenticeship agreements, accounting ledgers, tax forms and superintendent

.and fo-rernan daily logs for all trades workers performing work at or for a City and County of

‘San Francisco public work or improvement. Such records shall include the name, address and

Supervisor Chiu . e
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soc1al security number of each worker who worked on the project, including apprentices, his

or her classification, a general description of the work each worker performed each day, the.

rate of pay (including rates of contributions for, or costs assumed toprov1de fringe benefits),

daily and weekiy number of hours worked, deductions made and actual wages paid. Every

subcontractor who shall’ undertake the performance of any part ofa public work or

improvement shall keep a like record of each person engaged in the execution of the

subcontract. | | | _
The contractor shall maintain weekly certified payroll records for submission to the -

awarding department as required. The contractor shall be responsible for the submission of

. payroll records-of its subcontractors. All certifiedpayroll records shall be accompanied by a

statement of compliance signed by the contractor indicating that the payroll records are

correct and complete that the wage rates contained thereln are not less than those

'determined by the San FranC|sco Board of Supervisors and that the claSSIflcations set forth for

each employee conform W|th the work performed
Al such records as descnbed in this section shall at aII times be open to inspection and
examination of the duly authonzed offlcers and agents of the City and County of San
Francisco, mcludtng representatlves of the Office of Labor Standards Enforcement.
| Should the department head responsible for the public work or the Labor Standards
Enforcement Officer determlne that a contractor or subcontractor is not in compiiance with the

requirements of this subsection, the department head or the Labor Standards Enforcement -

. ,Officer shall issue wntten notification to the contractor or subcontractor mandating compllance

within not fewer than ten calendar days from the date of the notlficatlon Should the contractor
or subcontractor fail to comply as required in the .notification, the department head who
e'xecuted the contract or the Labor Standards Enforcement Officer may impose a penaity of

$25.00 for each calendar day of noncompliance, orportion thereof, for each worker. Upon the -
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requeet of rhe responsible dep‘artment'head or the I__abor.Standards Enforcement Officer, the

Controller shall withhold these penalties from. progress payments then due or to become due.
(7) Additional Required Contract Provisions. Every public works contraet shall

contain p—'rovis'ions' stat'rng that (1) the contractor wijl cooperate fully with the Labor Standards |

Enforcement Officer and other City employees and agents authorized to assist in the

- administration and enforcement of the prevailing wage requirements and other labor

standards imbes_ed on public works cbntract_ore by the Charter and Chapter 6 of the San

Francisco Administrative Code; (2) the contractor agrees that the Labor Standards

Enforcement Officer and his or her deéignees, in the performance of their duties, shall have
the right to engage in random inspections of job sites and to have access to the employees of
the contractor, employee time sheets, inspection logs, payroll records and employee

paychecks; (3) the contractor shall maintain a sign-in and sign-out sheet'showing which

. employees are present on the job site; (4) the contractor shall prominenﬂ_y post at each job-
site a sign informing employees that the project is subject to the City's prevailing wage

- requirements and that these requirements are enforced by the Labor Standards Enforcement

Officer; and (5) that the Labor Standards Enforcement Officer may audit such records of the
contractor as he or ehe reaeonably deems necessary to determine compliance with the

prevailing wage énd other Iabor standards imposed by the Charter and this Chapter on public

works contractors. Failure to comply with these requirements may result in penalties and

forfeitures consrstent with California Labor Code section 1776(g) as amended from time to

4

(8) Non- complrance with Wage Provrsrons—Penaltles

(a) Penalty and Forfeiture. Any contractor or subcontractor who shall fail or neglect to

- pay to the several persons who shall perform Iabor_under any.contract, subcontract or other

B arranger.nent'on any public work or improvement as defined in this Chap_ter the highest

Supervisor ChIU - : . :
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general prevailing rate of wages as fixed by the Board' of Supervisors under authority of this |
Chapter; shall forfeit; and, in the case of any subcontractor so failing or neglecting to pay said
wage, the original contractor and the subcontractor shall jointly and severally forfeit to the City
and County of San Francisco back wages due' p_lus the penal sum of $50.00 per day for each
|aborer workman or mechanic employed for each calendar day or portion thereof, while they

shall be so employed and not paid said highest general prevalllng rate of wages, and in

~ addition shall be subject to the penalties set forth in Artlcle V of this' Chapter |nclud|ng

debarment. . |
(b) Enforcement. It shall be the duty of the officer, board or comrnisslon.un’d'er whose

jurisdiction said public work or improvement is being carried on, made or constructed, when

certrfylng to the Controller any payment which may become due under said contract, to deduct B |

from said payment or payments the total amount of said forfeiture prowded for in this

~subsection. In dorng so, the department head must also notify in writing the Labor-Standards
' Enforcement Officer of his/her action. The Labor Standards Enforcement Officer may also |

upon written notice to the department head who 'is responsible for the project, certify to the -

Controller any ‘forfeiture(s) to deduct from any payment as provrded for in this subsection

Subsectzon 6. 22(E)8). Certification of forfeitures under this subsection shall be made only upon |

-an mvestrgatron and audzt by the responsrble department head or the Labor Standards

Enforcement Oﬁlcer and upon service of written notice to the contractor identifying that zncludes

_identification j the grounds for the forfeiture or forfeitures ("Certification of Forfeiture"). Ihe

audit supportmg the forfezture shall be appended to the Certzﬁcatzon of Forfeiture, but failure to

'am)end such documentatzon shall not znvalzdaz‘e the Certzﬁcatwn Service of the Certzﬁcatton of

F orfezture shall be made bv Umted States mazl and the date of service shall be_ the date of mailing.

The Controller, inissuing any warrant for any such payment shall deduct from the amount

. Supervisor Chiu
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- written requestfor-afearing Appeal froni Certification of Forfeizure shall constitute concession to

, advance of further proceedings under this Subsection 6.22(E)8)(c), with the intention that such

. Controller appoint a hearing oﬁ‘icer to hear and decide the appeal. If no party requests appointment of

. a hearmg officer, the Certification of F orfezlure shall be deemed final on the 60’ day aﬁer the date the

(

which would othen/wse be due on said payment or payments the amount of said forfelture or

forfe|tures as so certlfled

(C) Recourse Procedure. %@%%%%%ﬁww%ﬁ%ﬁwa&

fes A contractor

and/or a subcontractor may appeal from a Certification of Forfeiture. The Controller shall adopt and

maintain rules and regulations for any appeal under this Subsection 6.22(E)(8)(c), which rules shall

generally include the following parameters for efficient and effective due process:.

: () AnyAppeal from Certiﬁlcation of Forfeiture shall be filed in writing by The the contractor
and/or subcontractor (referred fo .in this 'Subsecfion 6.22(EX 8 Nc ), whether singular or plural, as the

"Appellant") may—mq#es—t—a—heaﬁﬂg—m—’ewmﬂg within 15 days of the date of #he-notification-of
forfeiture service of the Certification of Forfeiture. %e—reqweﬁ—&ha-l-l—be—dﬁ:eeted—;e Appellant shall file

the Appeal from Certification of Forfeiture with the City. Contr oller gnd serve a copy on the Labor

Standards Enforcement Officer. Failure by the contractor or subcontractor to submit a timely,

the a-sseﬁ‘ﬁﬁ%eﬁt-aﬂd—tke forfeiture, and the forfeiture shall be deemed final upon expiration of the

15-day period;.

il ) The Office of Labor Standards Enforcement shall promptly afford Appellant an opportunity

fo meet and confer in good faith regarding possible resolution of the Certification of F orfeiture in

meeting occur wzthm 30 days of the date the Appeal from Certzﬁcanon of Forfezture is filed.

- (i) Aﬁ‘er the exmratzon of 30 days following the date the Appeal from Certzﬁcatzon of

Forfeiture is filed, any party may request in writing, with concurrent notice to all other parties, that the

Appeal from Certification of Forfezture is ﬁled
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(# iv) - Within 15 days of recei\ling a proper written request for appointment of a hearing

ofﬁcer-under Section 6.22(E)(8)(c)(iii), the Controller shall appoint an impartial hearing officer and

: zmmedzatelv notify the enforcing official and Appellant, and their respective counsel or authorized.

representanve if any, of the appozntment The appointed hearzn;z officer shall be an Admznzstratzve .

Law Judge: or an attomev with knowledge and not less than five years years expenence in labor

law, construction lamprevalling wage, and/or wage and hour issues, -and-shall-so-advise-the

Lyt o b rialand tha

ya 133 PLP-tZ]
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(m— v) The heanng officer shall ‘promptly set a date for a hearing. The hearing must

commence within 45 days of the retification-of the-appointment date the Controller notice of the .

'heanng officer agp_omtment, and conclude within 75 days of such netificationnotice. wiless-all

Wfag%mf*tendeéﬁ%é—lhe hearing ofﬁcer shall conduct a fair and impartial evzdentzary

hearing zn conformance with the time limitations set forth in this subsection 6.22E(8)(c) and in the

rules and re,qulatzons, S0 as to avozd undue delay in the resolutzon of any appeal. The hearing ofﬁcer .

shall have the discretion to extend the iimes under thzs subsection 6. 22E( 8)(c), and anv tzme

reauzrements under the rules and regulations, only upon a showing of good cause.

(& vi) W%%H#&%hﬁe Appellant has the burden of provmg bya

preponderance of the ewdence that the basis for the Certlﬁcatzon of Forfeiture is anorrect including

any back wage and penalty assessment is-ineorreet; assessments that are at issue in the appeal

(v vii) Withln 30 days of the conclu3|on of the hearlng, the hearing offlcer shall issue a
written decnswn affirmlng, modifying, or dismissmg the aﬁemenf forfeiture. The decision of
the nearing officer shall consist of findings and a determination. The hearing officer's’ find|ngs
and determinatlon shall be final. . |

(w viii) M%WLGH%GWWAQQeHant may appeal afinal determination under

this section only by flling in the San Franc15co Supenor Court a petition for a writ of mandate

Superwsor Chiu o . :
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under California Code of Civil Procedure, section 1084, et seq., as applicable and as may be (
amended from time to time. - - _
(d) Drstrlbutlon of Forfeiture. The Controller shall withhold any forfeiture as provided

in the foregorng paragraphs until such tlme as either the contractor or subcontractor has

_ conceded to the forfeiture or, in the event of an objeetion appeal, there is a determrnatron no

:Ionger subject to Judlcraf rewew The Controller shall then drstnbute the amounts WIthheld in

the following order: (1) the Labor Standards Enforcement Officer shall make s best efforts to
distribute back wages withheld to the individual w_orkers identified as not having been paid the. |

proper wage rate; (2) the penal sums provided for above shall inure to the benefit of the

- general fund of the City and County of San Francisco; (3) the Controller shall hold the balance

of any back wages in escrow for workers whom_the Labor Standards Enforcement Officer, '

despite hfs/ her best efforts, cannot locate. In the event back wages are unclaimed for a period of

three vears, the Controller shall undertake admznzstratzve procedures for unclazmed funds in

S

conformance with Government Code Section 50050, et seq., as may be amended from tzme fo time.—two

(F) Hours and Days of Labor.

(1) Generally For the purpose of meeting prevalllng condrtrons and enabllng
employers to secure a sufficient number of satisfactory workers and arttsans no person

pen‘ormlng Iabor orrendering service in the performance of any contract or subcontract for

“any public work or improvement as defined in this Chapter shall perform labor for a longer

period than five days (Monday through Frfday) of eight hours each, with two 10-minute breaks
per eight-hour day, except in those crafts in which a different work day or week now prevails
by agreement in private employment. Any person working hours in addition to the above shall

be compensated in acc_ordance'with the prevailing overtime standards and rates.

Supervfsor Chiu - :
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(2) N'oncompliance—PenaIties and Forfeiture. Any contracior orsubcontractor who

-shall violate any of the provisions of this subsection shall be liable for the same penalties and

forfeits as those specified in Subsection 6.22(E) of this Chapter; penalties and forfeits shall be

'applicabie for each laborer, mechanic or artisan employed for eac_h calendar day or portion

thereof whereon such laborer, mechanic or artisan is compelled or permitted to-work more .

than the days and hoUrs specified herein. The provisions of this subsection shalll be made a

Al - part of all contracts and subcontracts for the construction of any publrc work or improvement.

(3) Contracts Outsrde City and County. In the event that any publrc work or

. rmprovement is to be constructed outsrde of the City and County of San Francrsco and at such

a distance therefrom that those engaged in performrng labor on said pubiic work or
lmprovement must under ordinary conditions remain at or near the site of said work or

improvement when not actually engaged in the performance of labor thereon, then the officer,

I board or commrssron responsrbie for the construction of said public work or improvement ‘may,

in making specrficatlons or Iettrng contracts therefor, make provision therein for days and
hours of Iabor beyond the Irmrtatrons provided for in Sectron 6.22(F) of this Chapter; but not to.

exceed eight hours in any one calendar day, or six days in any calendar week. In the event

‘that emergency condrtions shali arise, maklng a change advisable dunng the performance of

-any such contract or any portion thereof the hours and days of labor may be extended

beyond the limits hereinabove eXpressed; but not to exceed eight hours per day, upon the
written authority of the officer,' board or COmmission awarding such c_o_ntract. FaiIure‘of'the
contractor to perform such contract within the time provided shall not constitute an
emergency.

(G) Local Hiring.
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(N Contract Reqwrements All construction contracts for public works or

improvements to be performed wnthin the boundaries of the City-and County of San Francisco

_ shall contain the following provisions:

Contractor agrees to make a good-faith effort, with the assistance of community ,
organizations designated by the City or local labor union hiring haiis', to hire qualified
individuals who are residents of the City and Cou‘nty of San Francisco to. oomprise not less
than 50% of e_aoh contractor's total construction work force, measured in labor work hours,
and contractor promises to give special preference to minorities, women and economically -
disadvantaged individuals. 7 | |

Co.ntractor shall keep, and provide to the City, an accurate record showing the name,
place of residence, hours em_ployed and .per diem pay of each person empioyed by the
contractor, inciuding'fuli-time part-time permanent and temporary empioyees.

Contractor shall keep, and provide to the City, an accurate record describing in detail

contractor's good-faith efforts to secure employment of reSIdents of the City and County of

{1 San Francrsco.

A failure.to abide by these contract provisions may result in the imposition of eanotions
and penaities,_inciuding tnose provided forin San Francivscov._Administ'ratiVe Code Section
6.80. .- | | |

* (2) Definitions. |
"Qualified Individual" shall mean an individual who (A) is.eligible for a certified

apprenticeship program inan appiicabie trade; (B) has.completed a certified apprenticeship

program in an applicable trade; or (C) has completed comparabie time in an applicable trade

“Resident of the City and County of San Francisco" shall mean an individual who is
domiciled, as defined by Section 200(b) of the California Election Code, within the boundaries

of the City and County during the entire time of the performance of the contract and who can

' Supervisor Chiu .
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verify his or her domlcile, upon request of the contractor or City, by producing documentation

such as a rent/lease agreement, telephone and utility bills or payment receipt‘s,' a valid

California ‘driver‘s license or identification card, and/or any other similar, reliable evidence that

1 verifies that the individual is dom|c1led within the City and County of San Francisco.

"Economically dlsadvantaged" shall mean an lndlwdual who has been unable to ‘secure
employment in his.or her trade for more than 20 worklng days in the past six months, or
whose annual maximum income falls W|th|n the income limits established by the Mayors
Offlce of Community Development for the Communlty Development Block Grant (CDBG)
programs /

_ (38) Enforcement. The Human Rights Commission shall be the Clty agency charged -
with the monitoring and enforcement of the provisions of this subsection.

(H) Modifications—General Requirements. If it becomes necessary in-the

prosecutlon of any public work or improvement under contract to make alteratlons or

-maodifications or to provide for exiras, such alterations, modlflcatlons or extras shall be made

only on wntten recommendatlon of the department head responsible for the supetrvision of the
contract, together with the approval of the Mayor or the Mayor's desrgnee or the board or

comm|SSIon as approprlate to the department, and also the approval of the Controller, except -

as hereafter prov1ded The Mayor or.the board or commission, as appropnate to the -

department, may delegate in wntlng the authority to approve such alteratlons modlflcatlons or

extras to the department head, except.as provided below. The Controller may delegate in

-writing the authority to encumber funds from prior appropnat|ons for such alterations,

modifications or extras to the department head prior to the certification for payment: Such
authority, when granted, will CIearly state the limitations of the changes to be encompassed..
(1) lncreasing or Decreasing Price. Alterations, modifications orextrasinany -

contract, which will increase or decrease the contract cost or scope, may be made or allowed
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only On the written recommendation of the depadment head responsible for the supervision of
the contract statrng the amount and basis for such increase or decrease. For any cumulative
increase or decrease in price in excess of ten percent of the original contract price or scope,
the department head shall obtain the approval of the Mayor or Mayor's desrgnee or the board
or commission as approprlate and also the approval ot the Controller notwithstanding any
delegation provided for above. ,

(2) Extensions of Tirne. Upon finding that work under a construction contract cannot
be oompl_eted within the specified time because of an unavoidable delay as defined in the
contract, the de'partment head may extend the time for completion of the work. If the

cumulative extensions of time exceeds ten percent of the original contract duration, the

‘Vde'partment head shall first obtain the approval of the Mayor, the Mayor's Designee, board or

oommission; as appropriate to the department not\rvithstanding any delegation provided for
above. All time extensions shall be in writing, but in no event shall any extension be grante_d
subsequent to the issuance of a certificate of final completron

(a) Tlme Extension Not Waiver of City's Rights. The granting of an extension of
time because of unavordeble delays shall in no way operate as a waiver on the part of the City
end County or the department head, Mayor, board or commission of the right to collect
quuidated'danﬁ_ages for other'delays-.or of the right to collect other dameges or of'any other
rights to which the City and County is entitied. |

(b) No Extension Granted When Contract Based on Time Estimates. When any
award of contreot has been made in coneideration in whole or in part, of the relative time
estimates of bidders for the completion of the work, no extension of time may be granted on
such contract beyond the time specified for completion, unless the liquidated damages for

each day the work is uncompleted beyond the specified time shall be co]lected; provided,

-however, that t'his._.shall not apply to unavoidable delays due to acts of God.

Super\risor Chiu
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(c) Avoidable and Unavoidable Delay; Limitation of Damages for Delay; The
department head administering the public work shall have the authority to speCify in the

contract the delays that shall be deemed av0|dable or unav0|dable The City and County shall

not pay damages or compensation of any k|nd toa contractor because of delays i in the

progress of the work, whether such delays be avordable or unavoidable; provided, however,
the City and County may pay for (1) delays caused to the contractor by the City and County

and (2) such unavoidable delays as may be specifically stated in the contract. Such latter

delays will be compensated for only under the conditions specified in the contract.

- (d) Notice of Delay Requrred ‘The contractor shall promptly notify the department

head in writing, of aIIantrcrpated delays in the prosecution of the work and, in any event,

promptly upon the occurrence of a delay, the notice shall conétitute an' application for an
extension of tlme only if the notice requests such extensron and sets forth the contractor's

estimate of the addltlonal trme required together with a full re0|tal of the causes of unavoidable

~delays relled upon. The department head may take steps to prevent the occurrence or

contlnuance of the delay, may. classify the delay as avoidable or unavoidable and may |

"determine to what extent the completron of the work is delayed thereby.-

- Liqmdated Damages Any contract may provide a timé wrthln which the contract -

work or portlons thereof, shall be completed and may provide for the payment of agreed

| »'llqu1dated damages to the City and County for every calendar or'working day thereafter during’

which such work shall be uncompleted.
(J) Retention of Progresswe Payments Any contract may provrde for. progressrve |
payments, if the Advertisement For Bids shall so specify. Each progress payment shall

constitute full compensation for the value of work performed and materials furnished for a.

| ,specrfred perlod less amounts withheld as a result of dispute or as requrred by law.

(1) From every progress payment the City shall hold 10 percent in retention.
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certified LBE subcontractor. Following a release of such retention, and_in-order to calculate

- total retention réquired under the foregoing paragraphs (1) and (2) by‘ the amount paid to the

. this Chapter prior to the ehactment of this subpéragraph, a départment head may in his or her

_ BOARD OF SUPERVISORS ' . ' . Page 17

(2) If the department head reéponsible for the publici work determines that the coﬁtfact
is 50. percént or more complete, that the.co'nt_ractor is making 'satisfaétory progress, and that
there is no specific cause for greater withholding, the department head, upon the written -
request of contractor, may authorize one of the following two options: (a) the City shall release
part of the retention to thelcontractor so that the amduﬁt held ih retention by the City, after
release to the cOntréctbr, is reduéed to an amount not less than & percent of the total value of
the labor and materials furnished; and the City shall proceed to retain 5 percent of any
subsequent progress payment under the contract; or (b) the City shall continue to hold the -
already wifhheld retention amount, up'to 5 percent of the total‘cOntrac‘:t pricé,- and shall not
deduct _further retentiori frond progress payments. | .

- (3)- The department head shall authorize thé reléasé of reténtion, inwhole or in part,
for work completed by subcontfactors certified be the HRC as LBEs. The department head.
shall do so only upon a written request by the contractor certifying (i) the Wbrk by the certified (
LBE subcontractor vis completed and sétisfactory (i} the total final am.o.upt péid té the c;értiﬁed

LBE subéontrac;tor and (iii) the amount of retention associated with the work performed by the
retention and' retention withholding from further pfogress payments, the City will reduce the

certified LBE subcontractor(s) for whom the City released the retention. The release of
retention under this subparagraph shall not reduce the responsibilities or liabilities of the

contractor or its surety under.the contract or applicable law. For any contract awarded under

sole discretion.incorporate this subparagraph by chang'e. _
(4) The department head shall authorize the release of retention, in whole or in part,

for work completed by subcontractors under any public work contract awarded under this
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Chapter with a construction duration of more than two years. The department head shall do so
only upon a written request by the contractor ce_rttfying (i) the work by the subcontractor is
completed and satisfactory (i) the total final amount paid to the subcontractor and (i'ii) the

amount of retention associated with the work performed by the subcontractor. The City may

_issue the retention within six months of. the date of the request ‘Following a release of such

retention, and in order to calculate retention and retention wrthholdlng from further progress
payments the City will reduce the total retentron required under the foregorng paragraphs 1)

and (2) by the amount paid to the-subcontractor(s) for whom the Crty released retention. The

release of retention under this subparagraph shall not reduce the responsrbrlrtles or liabilities

of the contractor or its surety under the contract or applicable law. For any contract awarded

under this Chapter prior to the enactment of this subparagraph with a constructron duratlon of
more than two years, a department head may in hIS or her sole discretion incorporate this
subparagraph by change order. |
~(5) Retentlon shall be withheld solely for the benefit and protection of the City,

. (6) The City shall release retention to the contractor upon the following condrtrons: (a)
the COn_tractor has reached final completion under the contract terms and conditions and (b)
the contract is free of offsets by the City for liquidated damages, defective V\rork and the like,
and is free of stoc notices, forfeitures, and other charges.,When the department head
responsible for the public‘work or his/her designee determines that the contract is 98 percent

or more complete the department head or h|s/her desrgnee may reduce retention funds to an -

‘amount equal to 200 percent of the estlmated value of work yet to be completed, provided that

the contract is free. of offsets by the City and is free of stop notices, forfeitures, and other

charges .
(7) In no event shall the City be liable for lnterest or charges arising out of or relatlng to

the date the City i issues any progress payment— or the date‘ the City releases all or part of the
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. retention, except that the City will pay ihterest at the legal rate, as set forth in section

685.010(a) of the California Code of Civil Procedure as that section may be amended from
time to ‘ti_me', on any i'mproperly' withheld amounts commencing no eérlier than 90 days after
the date the City should have made any progress payment or released all or part of the
retention. Under no circumstances shall the legal rate of intérest_ lpaid by the City uhder this
provision exceed 10 pefcent per annum. The payment of interest under th'is provision is the
Iinﬁit of the City's liability with respec"c"to any claim for interes;t on impro;ﬂé»rly withheld amounts.
(K) Inspection and Acceptanc’e of Completed Work; F'in_.lal Pa'ymeht.' The
debartmeht head authorized to execute any contract for public worké"or improvements shall

be responsible for the. inspection and acceptance of such work on completion. Such

‘acceptance shall be in writing and shall include the certificate of the department head

concerned that the work covered by the contract has been fully and satisfactorily completed in
accordance with the plans and specifications therefor. Receipt of copy"of such acceptance in

writing shall constitute the Controller's-authority to complete any payments due the co_ntraCtor

- under the cOnt,rapt; provided that the Controller may make such additional ihvestigation or

inspection as is provided by Administrative Code Section 10.07. _ |
(L) Termination for anvenience. In all contracts for the construction of any public

work or improvémént, the department head authorized to execute any contract for an'y public

~ work or improvement may include in the specifications setting forth the terms and conditions

for the pér_formance- of thé contract a prdvision }that thé City and County may terminate the
performance of work under the contract whenevef the department head shall determine, with
the approval of the Mayor, the Mayor's designeé or the board or commission cqncerned,_ that
such termination is ink the best interest of the Cit_y'and County. Any such. termination shall be

effected by delivery to the cbntfactor of a notice of terminétion‘ specifying the extent to which

~ performance of work under the contract is ter_minafed and the date upoh_ which sucﬁ
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termination becomes effective. The department head is hereby authorized to include within
such construction contract the appropriate language to implement this subsection.
(M.) Articles Not to,be.Prison Made. No article furnished under any contract

awarded under the provisi'ons of this Chapter shall have been made in a prison or by convict

. labor except for articles made in prisons or by convicts under the supervision and control of

the California Department of Corrections and limited to articles for use by the City and
County's detention facilities.

' (N) Employment of Apprentlces All constructlon contracts awarded under thls

, Chapter shall requure the Contraotor to comply with the requnrements of the State

| Apprentlceship Program (as set forth in the Callfornla Labor Code, Division 3, Chapter 4

[commencmg at Section 3070] and Section 1777. 5) as it may be amended from t|me to time,

‘and shall require the Contractor to include in its subcontracts the obligation for subcontractors

to comply with the requirements of the State Apprenticeship Program.

(O) Safety. All construction contracts awarded under this Chapter shall require the
Contractor and all of its subcontractors to abide by the apphcable Occupational Safety and
Health statutes and regulatlons.

. Additionally, all construction contracts aWarded under this Chapter shall require the

-Contractor and all of its subcontractors to abide by the requirements of Administrative Code

Sectlon 64.1, prohibiting masonry-dry cutting and masonry dry-gnndlng, with except|ons
~(P) Claims. The City shall consider only those claims for additional payment under a

public work contract that are certified and that conform to the contract requrrements for claims

* pricing, and schedule

(1) Claims by Contractors The contractor shall certlfy under penalty of perjury that

(a ) the claim is made in good faith (b) the supporting data are accurate and complete to the

_best of Contractor's knowledge and belief; and (c) the amount request accurately reflects the
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Contract adjustment for which the Contractor believes the City is liable. An ind_ividual or officer
authorized to act on behalf of the Contractor shall execute the certification.
(2) Claimé by Subcontractors. Subcontractors at any tier are not third-party

beneficiaries of any Contract awarded under this Chap{er. The City shall not consider a direct

claim by any subcontractor. A Contractor presenting to the City any claim.on behalf of a

subcontractor must cértify the subcontractor's claim in the same manner the Contractor would

. certify its own claim under the foregoing paragraph (1).

APPROVED AS. TO FORM:
DENNIS J. HERRERA, City Attorney

/éJ[

MARIE C. BLITS‘/'
Deputy City Attorney
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FILE NO.

LEGISLATIVE DIGEST

: [Administrative Code-Public work construction contractor/subcontractor appeal hearing
procedures for non-compliance with prevailing wage requirements] - .

Ordinance amending Administrative Code Section 6.22 "Public Work Construction
Contract Terms and Working Conditions" by amending Subsection 6.22(E)(8) to further
" delineate due process procedures for administrative hearings on appeals by public
work contractors and/or subcontractors from a Certification of Forfeiture made by the
City's Labor Standards Enforcement Officer or responsible department head for non-
‘compliance with prevailing wage requirements; and to additionally conform
distribution of forfeiture provisions to state law. : '

Existing Law

Administrative Code §6.22 "Public Work Construction Contract Terms and Working

_ Conditions" requires that public work contractors and subcontractors pay defined prevailing
wages to workers, and provides forfeiture and penalties that may be imposed for non=
compliance. The City's Office of Labor Standards Enforcement and contracting department
heads implement and enforce these provisions. A contractor found in violation by OLSE '
and/or a contracting department head may appeal that determination of violation by timely
filing a request for administrative hearing review with the Controller. The Controller will
appoint an impartial hearing officer to conduct an evidentiary due process hearing and decide
the matter. Under current code provisions, the Controller has utilized outside hearing officers
for most of these cases. The contractor may appeal the hearing officer's decision to Superior
Court. Section 6.22 also provides for distribution of any unclaimed back wages, after a two

year period.

Amendments to Current Law

. The proposed Ordinance would amend Administrative Code §6.22 by amending Subsections
6.22(E)(8)(b) and (c) to improve the administrative hearing process by further clarifying and -
specifying due process procedures and efficiencies for the public work contractor prevailing
wage hearings, including an opportunity to meet-and confer. before proceeding to hearing; and
to provide the Controller more flexibility in appointing hearing officers, by utilizing
Administrative Law Judges and lawyers. The proposed Ordinance would also amend
‘Subsection 6.22(E)(8)(d) "Distribution of Forfeiture” to better comply with current state law

- (California Government Code §§50050 et seq.), by providing a three year period prior to
distribution of any unclaimed back wages. : -

‘Background Information

" . The Controller worked with the Office of Labor Standards Enforcement and the City Attorney‘s :
“ Office to develop these proposed amendments. : ‘ -

Supervisor Chiu '
BOARD OF SUPERVISORS L ' _ Page 1
’ C ' ‘ ' . ) . 03/15/2011
137 ' ' n:\goverm\as201111100378\00687006.doc




FILE NO.

LEGISLATIVE DIGEST

[Administrative Code-Public work construction contractor/subcontractor appeal hearing
procedures for non-compliance with prevalllng wage reqmrements]

Ordlnance amending Administrative Code Section 6.22 "Publlc Work Constructlon
Contract Terms and Working Conditions" by amending Subsection 6.22(E)(8) to further
delineate due process procedures for administrative hearings on appeals by public
work contractors and/or subcontractors from a Certification of Forfeiture made by the
City's Labor Standards Enforcement Officer or responsible department head for non-
compliance with prevailing wage requirements; and to addltlonally conform

' d|str|but|on of forfelture prowswns to state law.

Existing Law

Administrative Code §6.22 "Public Work Construction Contract Terms and Working
Conditions" requires that public work contractors and subcontractors pay defined prevailing
wages to workers, and provides forfeiture and penalties that may be imposed for non-
compliance. The City's Office of Labor Standards Enforcement and contracting department
heads implement and enforce these provisions. A contractor found in violation by OLSE
and/or a contracting department head may appeal that determination of violation by timely
filing a request for administrative hearing review with the Controller. The Controller will
appoint an impartial hearing officer to conduct an evidentiary due process hearing and decide
the matter. Under current code provisions, the Controller has utilized outside hearing officers
for most of these cases. The contractor may appeal the hearing officer's decision to Superior
Court. Section 6.22 also provides for distribution of any unclaimed back wages after a two
year period. :

Amendments to Current Law

The proposed Ordinance would amend Administrative Code §6.22 by amending Subsections
~'6.22(E)(8)(b) and (c) to improve the administrative hearing process by further clarifying and
specifying due process procedures and efficiencies for the public work contractor prevailing
wage hearings, including an opportunity to meet and confer before proceeding to hearing; and
to provide the Controller more flexibility in appointing hearing officers, by utilizing '
Administrative Law Judges and lawyers. The proposed Ordinance would also amend
Subsection 6.22(E)(8)(d) "Distribution of Forfeiture" to better comply with current state law

- (California Government Code §§50050 et seq.), by providing a three year period prlor to
dlstrlbutlon of any unclaimed back wages

Bacquound Information

The Controller worked with the OfF ice of Labor Standards Enforcement and the City Attorney S

Office to develop these proposed amendments. . (
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SMALL BUSINESS COMMISSION . CITY AND COUNTY OF SAN FRANCISGO
OFFICE OF SMALL BUSINESS EDWIN M. LEE, MAYOR

“April 27, 2011

Ms. Angela Calvillo, Clerk of the Board
Board of Supervisors

City Hall room 244

1 Carlton B. Goodlett Place

San Francisco, CA 94102-4694 -

Re: File No. 110330 [Administrative Code - Public Work Construction :
Contractor/Subcontractor Appeal Hearing Procedures for Non-Compllance with Prevailing
Wage Requirements] '

Small Business Commission Recommendation: Approval -
Dear Ms. Calvillo:

* On April 11, 2011, the Small Business Commmswn voted to recommend approval of Board of Superv1sors
.File No. 1 10330

" The Commission thanks Monique Zmuda of the Controllers Office and Donna Levitt of the Office of
Labor Standards and Enforcement for their informative presentations.

Sincerely,

Db %

Regina Dick-Endrizzi
D1rector, Office of Small Busmess

cc. Supervisbr David Chiu
Monique Zmuda, Controllers Office
Donna Levitt, Office of Labor Standards Enforcement

 SMALL BUSINESS ASSISTANCE CENTER/ SMALL BUSINESS COMMISSION
1DR. CARLTON B. GOODLETT PLACE, ROOM 110 SAN FRANCISCO, GALIFORNIA 94102-4681
- (415)15886408
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