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BORROWER LOAN AGREEMENT 

THIS BORROWER LOAN AGREEMENT (this “Borrower Loan Agreement”) is 
entered into as of December 1, 2016 between the CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation organized and existing under the laws of the State of California (together 
with its successors and assigns, the “Governmental Lender”), and POTRERO HOUSING 
ASSOCIATES I, LP, a California Limited Partnership (together with its successors and assigns, 
the “Borrower”). 

WITNESSETH: 

RECITALS 

WHEREAS, the Act (as defined herein) authorizes the Governmental Lender (a) to make 
loans to any person to provide financing for residential rental developments located within the 
City and County of San Francisco (the “City”), and intended to be occupied in part or in whole 
by persons of low and moderate income; (b) to borrow funds for the purpose of obtaining 
moneys to make such loans and provide such financing, to establish necessary reserve funds and 
to pay administrative costs and other costs incurred in connection with any such borrowing by 
the Governmental Lender; and (c) to pledge all or any part of the revenues, receipts or resources 
of the Governmental Lender, including the revenues and receipts to be received by the 
Governmental Lender from or in connection with such loans, and to mortgage, pledge or grant 
security interests in such loans or other property of the Governmental Lender in order to secure 
the repayment of any such borrowing by the Governmental Lender; and 

WHEREAS, the Borrower has applied to the Governmental Lender for a loan (the 
“Borrower Loan”) for the acquisition, construction and development of a 72-unit affordable 
multifamily residential rental project located in the City, to be known as Potrero Block X (the 
“Project”); and 

WHEREAS, the Borrower’s repayment obligations under this Borrower Loan Agreement 
are evidenced by the Borrower Note, as defined herein; and 

WHEREAS, the Borrower has requested the Governmental Lender to enter into that 
certain Funding Loan Agreement, of even date herewith (the “Funding Loan Agreement”), 
among the Governmental Lender, U.S. Bank National Association, as fiscal agent (the “Fiscal 
Agent”) and Citibank, N.A. (the “Funding Lender”), under which the Funding Lender will make 
a loan (the “Funding Loan”) to the Governmental Lender, the proceeds of which will be loaned 
under this Borrower Loan Agreement to the Borrower to finance the acquisition, construction 
and development of the Project; and 

WHEREAS, the Borrower Loan is secured by, among other things, that certain 
Multifamily Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing (as 
amended, restated and/or supplemented from time to time, the “Security Instrument”), dated as 
of the date hereof and assigned to the Funding Lender to secure the Funding Loan, encumbering 
the Project, and will be advanced to Borrower pursuant to this Borrower Loan Agreement and 
the Construction Funding Agreement. 
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NOW, THEREFORE, in consideration of the premises and the mutual representations, 
covenants and agreements herein contained, the parties hereto do hereby agree as follows: 

ARTICLE I 

DEFINITIONS; PRINCIPLES OF CONSTRUCTION 

Section 1.1 Specific Definitions.  For all purposes of this Borrower Loan Agreement, 
except as otherwise expressly provided or unless the context otherwise requires: 

Unless specifically defined herein, all capitalized terms shall have the meanings ascribed 
thereto in the Security Instrument or, if not defined in the Security Instrument, in the Funding 
Loan Agreement. 

All accounting terms not otherwise defined herein shall have the meanings assigned to 
them, and all computations herein provided for shall be made, in accordance with the GAAP. 

All references in this instrument to designated “Articles,” “Sections” and other 
subdivisions are to the designated Articles, Sections and subdivisions of this instrument as 
originally executed. 

All references in this instrument to a separate instrument are to such separate instrument 
as the same may be amended or supplemented from time to time pursuant to the applicable 
provisions thereof. 

Unless otherwise specified, (i) all references to sections and schedules are to those in this 
Borrower Loan Agreement, (ii) the words “hereof,” “herein” and “hereunder” and words of 
similar import refer to this Borrower Loan Agreement as a whole and not to any particular 
provision, (iii) all definitions are equally applicable to the singular and plural forms of the terms 
defined and (iv) the word “including” means “including but not limited to.” 

Section 1.2 Definitions.  The following terms, when used in this Borrower Loan 
Agreement (including when used in the above recitals), shall have the following meanings: 

“Act” shall mean the Charter of the City and County of San Francisco, Article I of 
Chapter 43 of the Administrative Code of the City and County of San Francisco Municipal Code 
and Chapter 7 of Part 5 of Division 31 of the California Health and Safety Code, as amended. 

“Act of Bankruptcy” shall mean the filing of a petition in bankruptcy (or any other 
commencement of a bankruptcy or similar proceeding) under any applicable bankruptcy, 
insolvency, reorganization, or similar law, now or hereafter in effect; provided that, in the case of 
an involuntary proceeding, such proceeding is not dismissed within ninety (90) days after the 
commencement thereof. 

“ADA” shall have the meaning set forth in Section 4.1.37 hereof. 

“Additional Borrower Payments” shall mean the payments payable pursuant to Section 
2.5 hereof (Additional Borrower Payments), Section 2.6 hereof (Overdue Payments; Payments in 
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Default), Section 3.3.3 of the Construction Funding Agreement (Borrower Loan in Balance), 
Section 5.14 hereof (Expenses) and Section 10 of the Borrower Note (Voluntary and Involuntary 
Prepayments). 

“Agreement of Environmental Indemnification” shall mean the Agreement of 
Environmental Indemnification, dated as of the date thereof, executed by the Borrower and 
Guarantor for the benefit of the Funding Lender, the Governmental Lender, any Servicer, their 
respective successors and assigns, and any lawful holder, owner or pledgee of the Borrower Note 
from time to time. 

“Appraisal” shall mean an appraisal of the Project and Improvements, which appraisal 
shall be (i) performed by a qualified appraiser licensed in the State selected by Funding Lender, 
and (ii) satisfactory to Funding Lender (including, without limitation, as adjusted pursuant to any 
internal review thereof by Funding Lender) in all respects. 

“Architect” shall mean any licensed architect, space planner or design professional that 
Borrower may engage from time to time, with the approval of Funding Lender, to design any 
portion of the Improvements, including the preparation of the Plans and Specifications. 

“Architect’s Agreement” shall mean any agreement that Borrower and any Architect 
from time to time may execute pursuant to which Borrower engages such Architect to design any 
portion of the Improvements, including the preparation of the Plans and Specifications, as 
approved by Funding Lender. 

“Authorized Borrower Representative” shall mean a person at the time designated and 
authorized to act on behalf of the Borrower by a written certificate furnished to the 
Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer and containing the 
specimen signature of such person and signed on behalf of the Borrower by its Borrower 
Controlling Entity which certificate may designate one or more alternates. 

“Bankruptcy Code” shall mean the United State Bankruptcy Reform Act of 1978, as 
amended from time to time, or any substitute or replacement legislation. 

“Bankruptcy Event” shall have the meaning given to that term in the Security Instrument. 

“Bankruptcy Proceeding” shall have the meaning set forth in Section 4.1.8 hereof. 

“Beneficiary Parties” shall mean, collectively, the Funding Lender, the Governmental 
Lender and the Fiscal Agent. 

“Borrower” shall have the meaning set forth in the recitals to this Borrower Loan 
Agreement. 

“Borrower Affiliate” shall mean, as to the Borrower, its general partners or its Guarantor, 
(i) any entity that directly or indirectly owns, controls, or holds with power to vote, 20 percent or 
more of the outstanding voting securities of Borrower, its general partner or its Guarantor, (ii) 
any corporation 20 percent or more of whose outstanding voting securities are directly or 
indirectly owned, controlled or held with power to vote by the Borrower, its general partners or 
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its Guarantor, (iii) any general partner, shareholder or, if a limited liability company, managing 
member of Borrower, its general partners or its Guarantor, or (iv) any other person that is related 
(to the third degree of consanguinity) by blood or marriage to the Borrower, its general partners 
or its Guarantor (to the extent any of the Borrower, its general partners or its Guarantor is a 
natural person). 

“Borrower Controlling Entity” shall mean, if the Borrower is a partnership, any general 
partner or managing partner of the Borrower, or if the Borrower is a limited liability company, 
the manager or managing member of the Borrower, or if the Borrower is a not for profit 
corporation, the members thereof, if any. 

“Borrower Deferred Equity” shall mean the Equity Contributions to be made by the 
Equity Investor to Borrower pursuant to and subject to the terms and conditions of the 
Partnership Agreement other than Borrower Initial Equity, substantially in accordance with the 
following schedule: 

Amount Timing 

$ Upon satisfaction of the conditions set forth in 
Section _____ of the Partnership Agreement 

$ The later to occur of _____ 1, 20__ and 
satisfaction of the conditions set forth in 

Section _____ of the Partnership Agreement 

$ The later to occur of _____ 1, 20__   and 
satisfaction of the conditions set forth in 

Section ____ of the Partnership Agreement 

$ Total 

 

“Borrower Initial Equity” shall mean an initial installment of the Equity Contributions 
made to Borrower by the Equity Investor in an amount of at least $_____ to be made on or prior 
to the Closing Date. 

“Borrower Loan” shall mean the mortgage loan made by the Governmental Lender to the 
Borrower pursuant to this Borrower Loan Agreement, in the maximum principal amount of the 
Borrower Loan Amount, as evidenced by the Borrower Note. 

“Borrower Loan Agreement” shall mean this Borrower Loan Agreement. 

“Borrower Loan Amount” shall mean the original maximum principal amount of the 
Borrower Note. 

“Borrower Loan Documents” shall mean this Borrower Loan Agreement, the 
Construction Funding Agreement, the Borrower Note, the Security Instrument, the Contingency 
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Draw-Down Agreement, the Agreement of Environmental Indemnification, the Guaranty, the 
Replacement Reserve Agreement and all other documents or agreements evidencing or relating 
to the Borrower Loan. 

“Borrower Loan Payment Date” shall mean (i) the date upon which regularly scheduled 
Borrower Loan Payments are due pursuant to the Borrower Note, or (ii) any other date on which 
the Borrower Note is prepaid or paid, whether at the scheduled maturity or upon the acceleration 
of the maturity thereof. 

“Borrower Loan Payments” shall mean the monthly loan payments payable pursuant to 
the Borrower Note. 

“Borrower Loan Proceeds” shall mean proceeds of the Borrower Loan, to be disbursed in 
accordance with Section 2.10 of this Borrower Loan Agreement and the Construction Funding 
Agreement. 

“Borrower Note” shall mean that certain Multifamily Note dated as of the Closing Date 
in the original maximum principal amount of the Borrower Loan Amount made by Borrower and 
payable to Governmental Lender, as endorsed and assigned to the Funding Lender, as it may be 
amended, supplemented or replaced from time to time. 

“Borrower Payment Obligations” shall mean all payment obligations of the Borrower 
under the Borrower Loan Documents, including, but not limited to, the Borrower Loan Payments 
and the Additional Borrower Payments. 

“Business Day” shall mean any day other than (i) a Saturday or Sunday, or (ii) a day on 
which the Fiscal Agent or federally insured depository institutions in New York, New York are 
authorized or obligated by law, regulation, governmental decree or executive order to be closed. 

“Calculation Period” shall mean three (3) consecutive full Calendar Months occurring 
prior to the Conversion Date, as the same may be extended in accordance with Section 3.1 
hereof. 

“Calendar Month” shall mean each of the twelve (12) calendar months of the year. 

“CC&Rs” shall mean any covenants, conditions, restrictions, maintenance agreements or 
reciprocal easement agreements affecting the Project. 

“Closing Date” means December [9], 2016, the date that the initial Borrower Loan 
Proceeds are disbursed hereunder. 

“Code” shall mean the Internal Revenue Code of 1986 as in effect on the Closing Date or 
(except as otherwise referenced herein) as it may be amended to apply to obligations issued on 
the Closing Date, together with applicable proposed, temporary and final regulations 
promulgated, and applicable official public guidance published, under the Code. 

“Collateral” shall mean all collateral described in (i) this Borrower Loan Agreement 
(including, without limitation, all property in which Governmental Lender is granted a security 
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interest pursuant to any provision of this Borrower Loan Agreement), (ii) the Security 
Instrument, or (iii) any other Security Document, including, without limitation, the Project, all of 
which collateral is pledged and assigned to Funding Lender under the Funding Loan Agreement 
to secure the Funding Loan. 

“Completion” shall have the meaning set forth in Section 5.25. 

“Completion Date” shall mean [____________, 20__]. 

“Computation Date” shall have the meaning ascribed thereto in Section 1.148.3(e) of the 
Regulations. 

“Condemnation” shall mean any action or proceeding or notice relating to any proposed 
or actual condemnation or other taking, or conveyance in lieu thereof, of all or any part of the 
Project, whether direct or indirect. 

“Conditions to Conversion” shall have the meaning ascribed thereto in the Construction 
Funding Agreement.   

“Construction Consultant” shall mean a third-party architect or engineer selected and 
retained by Funding Lender, at the cost and expense of Borrower, to monitor the progress of 
construction and/or rehabilitation of the Project and to inspect the Improvements to confirm 
compliance with this Borrower Loan Agreement. 

“Construction Contract” shall mean any agreement that Borrower and any Contractor 
from time to time may execute pursuant to which Borrower engages the Contractor to construct 
any portion of the Improvements, as approved by Funding Lender. 

“Construction Funding Agreement” means that certain Construction Funding Agreement 
dated as of December 1, 2016, between the Funding Lender, as agent for the Governmental 
Lender, and Borrower, pursuant to which the Borrower Loan will be advanced by the Funding 
Lender (or the Servicer on its behalf), as agent of the Governmental Lender, to the Fiscal Agent 
for disbursement to the Borrower and setting forth certain provisions relating to disbursement of 
the Borrower Loan during construction, insurance and other matters, as such agreement may be 
amended, modified, supplemented and replaced from time to time. 

“Construction Schedule” shall mean a schedule of construction or rehabilitation progress 
with the anticipated commencement and completion dates of each phase of construction or 
rehabilitation, as the case may be, and the anticipated date and amounts of each Disbursement for 
the same, as approved by Funding Lender, as assignee of the Governmental Lender. 

“Continuing Disclosure Agreement” shall mean that certain Continuing Disclosure 
Agreement dated as of December 1, 2016, between the Borrower and the Funding Lender, 
pursuant to which the Borrower agrees to provide certain information with respect to the Project, 
the Borrower and the Funding Loan subsequent to the Closing Date, as amended, supplemented 
or restated from time to time. 
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“Contractor” shall mean any licensed general contractor or subcontractor that Borrower 
may directly engage from time to time, with the approval of Funding Lender, to construct and/or 
rehabilitate any portion of the Improvements. 

“Contractual Obligation” shall mean, for any Person, any debt or equity security issued 
by that Person, and any indenture, mortgage, deed of trust, contract, undertaking, instrument or 
agreement (written or oral) to which such Person is a party or by which it is bound, or to which it 
or any of its assets is subject. 

“Conversion” shall mean Funding Lender’s determination that the Conditions to 
Conversion have been satisfied in accordance with the provisions of this Borrower Loan 
Agreement and the Construction Funding Agreement. 

“Conversion Date” shall mean the date to be designated by Funding Lender once the 
Conditions to Conversion have been satisfied, the determination of the Permanent Period 
Amount has been made and any loan balancing payments in accordance with Section 3.3 hereof 
and the Construction Funding Agreement have been made.  The Conversion Date must occur no 
later than the Outside Conversion Date. 

“Cost Breakdown” shall mean the schedule of costs for the Improvements, as set forth in 
the Construction Funding Agreement and as the same may be amended from time to time with 
Funding Lender’s consent. 

“Costs of Funding” shall mean the Governmental Lender’s Closing Fee and the fees, 
costs, expenses and other charges incurred in connection with the funding of the Borrower Loan 
and the Funding Loan, the negotiation and preparation of this Borrower Loan Agreement and 
each of the other Borrower Loan Documents and Funding Loan Documents and shall include, 
but shall not be limited to, the following: (i) counsel fees (including but not limited to Tax 
Counsel, counsel to the Governmental Lender, Borrower’s counsel, Fiscal Agent’s counsel and 
Funding Lender’s counsel); (ii) financial advisor fees incurred in connection with the closing of 
the Borrower Loan and the Funding Loan; (iii) certifying and authenticating agent fees and 
expenses related to funding of the Funding Loan; (iv) printing costs (for any preliminary and 
final offering materials relating to the Funding Loan); (v) any recording fees; (vi) any additional 
fees charged by the Governmental Lender or the Fiscal Agent pursuant to the Borrower Loan 
Documents or Funding Loan Documents; and (vii) costs incurred in connection with the required 
public notices generally and costs of the public hearing. 

“Costs of Funding Deposit” shall mean the amount required to be deposited by the 
Borrower with the Title Company or the Fiscal Agent, as applicable, to pay Costs of Funding in 
connection with the closing of the Borrower Loan and the Funding Loan on the Closing Date. 

“Cost of Improvements” shall mean the costs for the Improvements, as set forth on the 
Cost Breakdown. 

“County” shall mean the City and County of San Francisco, California. 
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“Credit Enhancer” shall mean a government sponsored enterprise that at any time, 
directly or indirectly, purchases the Borrower Loan or provides credit enhancement with respect 
to the Borrower Loan. 

“Date of Disbursement” shall mean the date of a Disbursement. 

“Day” or “Days” shall mean calendar days unless expressly stated to be Business Days. 

“Debt” shall mean, as to any Person, any of such Person’s liabilities, including all 
indebtedness (whether recourse and nonrecourse, short term and long term, direct and 
contingent), all committed and unfunded liabilities, and all unfunded liabilities, that would 
appear upon a balance sheet of such Person prepared in accordance with GAAP. 

“Default Rate” shall have the meaning given to that term in the Borrower Note. 

“Determination of Taxability” shall mean (i) a determination by the Commissioner or any 
District Director of the Internal Revenue Service, (ii) a private ruling or Technical Advice 
Memorandum concerning the Governmental Lender Note issued by the National Office of the 
Internal Revenue Service in which Governmental Lender and Borrower were afforded the 
opportunity to participate, (iii) a determination by any court of competent jurisdiction, (iv) the 
enactment of legislation, or (v) receipt by the Funding Lender, at the request of the 
Governmental Lender, the Borrower or the Funding Lender, of an opinion of Tax Counsel, in 
each case to the effect that the interest on the Governmental Lender Note is includable in gross 
income for federal income tax purposes of any holder or any former holder of all or a portion of 
the Governmental Lender Note, other than a holder who is a “substantial user” of the Project or a 
“related person” (as such terms are defined in Section 147(a) of the Code); provided, however, 
that no such Determination of Taxability under clause (i) or (iii) shall be deemed to have 
occurred if the Governmental Lender (at the sole expense of the Borrower) or the Borrower is 
contesting such determination, has elected to contest such determination in good faith and is 
proceeding with all applicable dispatch to prosecute such contest until the earliest of (a) a final 
determination from which no appeal may be taken with respect to such determination, (b) 
abandonment of such appeal by the Governmental Lender or the Borrower, as the case may be, 
or (c) one year from the date of initial determination. 

“Developer Fee” shall mean the fees and/or compensation payable to [_________] 
pursuant to the [Development Services Agreement] dated as of [________________], between 
Borrower and such developer, which fees and/or compensation shall not be paid prior to the 
Conversion Date except as otherwise permitted pursuant to Section 6.13(b).   

“Disbursement” shall mean a disbursement of Borrower Loan Proceeds and Other 
Borrower Moneys pursuant to this Borrower Loan Agreement. 

“Engineer” shall mean any licensed civil, structural, mechanical, electrical, soils, 
environmental or other engineer that Borrower may engage from time to time, with the approval 
of Funding Lender, to perform any engineering services with respect to any portion of the 
Improvements. 
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“Engineer’s Contract” shall mean any agreement that Borrower and any Engineer from 
time to time may execute pursuant to which Borrower engages such Engineer to perform any 
engineering services with respect to any portion of the Improvements, as approved by Funding 
Lender. 

“Equipment” shall have the meaning given to the term “Personalty” in the Security 
Instrument. 

“Equity Contributions” shall mean the equity to be contributed by the Equity Investor to 
Borrower, in accordance with and subject to the terms of the Partnership Agreement. 

“Equity Investor” shall mean Wells Fargo Affordable Housing Community Development 
Corporation, a North Carolina corporation, as a limited partner of the Borrower, and its permitted 
successors and assigns. 

“ERISA” shall mean the Employment Retirement Income Security Act of 1974, as 
amended from time to time, and the rules and regulations promulgated thereunder. 

“ERISA Affiliate” shall mean all members of a controlled group of corporations and all 
trades and business (whether or not incorporated) under common control and all other entities 
which, together with the Borrower, are treated as a single employer under any or all of Section 
414(b), (c), (m) or (o) of the Code. 

“Event of Default” shall mean any Event of Default set forth in Section 8.1 of this 
Borrower Loan Agreement. An Event of Default shall “exist” if a Potential Default shall have 
occurred and be continuing beyond any applicable cure period. 

“Excess Revenues” shall have the meaning ascribed thereto in Section 2.2 hereof. 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended. 

“Expenses of the Project” shall mean, for any period, the current expenses, paid or 
accrued, for the operation, maintenance and current repair of the Project, as calculated in 
accordance with GAAP, and shall include, without limiting the generality of the foregoing, 
salaries, wages, employee benefits, cost of materials and supplies, costs of routine repairs, 
renewals, replacements and alterations occurring in the usual course of business, costs and 
expenses properly designated as capital expenditures (e.g. repairs which would not be payable 
from amounts on deposit in a repair and replacement fund held pursuant to the Borrower Loan 
Documents), a management fee (however characterized) not to exceed [____%] of Gross 
Income, costs of billings and collections, costs of insurance, and costs of audits. Expenses of the 
Project shall not include any payments, however characterized, on account of any subordinate 
financing in respect of the Project or other indebtedness, allowance for depreciation, 
amortization or other non-cash items, gains and losses or prepaid expenses not customarily 
prepaid.  

“Extended Outside Conversion Date” shall have the meaning set forth in the Construction 
Funding Agreement. 
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“Fair Market Value” shall mean the price at which a willing buyer would purchase the 
investment from a willing seller in a bona fide, arm’s length transaction (determined as of the 
date the contract to purchase or sell the investment becomes binding) if the investment is traded 
on an established securities market (within the meaning of Section 1273 of the Code) and, 
otherwise, the term “Fair Market Value” means the acquisition price in a bona fide arm’s length 
transaction (as referenced above) if (i) the investment is a certificate of deposit that is acquired in 
accordance with applicable regulations under the Code, (ii) the investment is an agreement with 
specifically negotiated withdrawal or reinvestment provisions and a specifically negotiated 
interest rate (for example, a guaranteed investment contract, a forward supply contract or other 
investment agreement) that is acquired in accordance with applicable regulations under the Code, 
(iii) the investment is a United States Treasury Security State and Local Government Series that 
is acquired in accordance with applicable regulations of the United States Bureau of Public Debt, 
or (iv) the investment is an interest in any commingled investment fund in which the 
Governmental Lender and related parties do not own more than a ten percent (10%) beneficial 
interest therein if the return paid by the fund is without regard to the source of investment. 

“Fiscal Agent” shall mean the Fiscal Agent from time to time under and pursuant to the 
Funding Loan Agreement. Initially, the Fiscal Agent is U.S. Bank National Association 

“Funding Lender” shall mean Citibank, N.A., in its capacity as lender under the Funding 
Loan. 

“Funding Loan” shall mean the Funding Loan in the original maximum principal amount 
of $[__________] made by Funding Lender to Governmental Lender under the Funding Loan 
Agreement, the proceeds of which are used by the Governmental Lender to make the Borrower 
Loan. 

“Funding Loan Agreement” means the Funding Loan Agreement, of even date herewith, 
between Governmental Lender, Fiscal Agent and Funding Lender, as it may from time to time be 
supplemented, modified or amended by one or more amendments or other instruments 
supplemental thereto entered into pursuant to the applicable provisions thereof. 

“Funding Loan Documents” shall have the meaning given to that term in the Funding 
Loan Agreement. 

“GAAP” shall mean generally accepted accounting principles as in effect on the date of 
the application thereof and consistently applied throughout the periods covered by the applicable 
financial statements. 

“General Partner” shall mean, collectively, (i) Potrero Housing I, LLC, a California 
limited liability company, as general partner and/or (ii) any other Person that the partners of 
Borrower, with the prior written approval of Funding Lender (or as otherwise permitted with 
Funding Lender’s approval pursuant to the Borrower Loan Documents), selected to be a general 
partner of Borrower. 

“Governmental Authority” shall mean (i) any governmental municipality or political 
subdivision thereof, (ii) any governmental or quasi-governmental agency, authority, board, 
bureau, commission, department, instrumentality or public body, or (iii) any court, administrative 
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tribunal or public utility, agency, commission, office or authority of any nature whatsoever for 
any governmental unit (federal, state, county, district, municipal, city or otherwise), now or 
hereafter in existence. 

“Governmental Lender” shall have the meaning set forth in the first paragraph of this 
Borrower Loan Agreement. 

“Governmental Lender Note” shall mean that certain Governmental Lender Note dated 
the Closing Date in the original maximum principal amount of the Funding Loan, made by the 
Governmental Lender and payable to Funding Lender, as it may be amended, supplemented or 
replaced from time to time. 

“Governmental Lender’s Closing Fee” shall mean $_______. The Governmental 
Lender’s Closing Fee is payable to the Governmental Lender on the Closing Date pursuant to 
Section 2.3(d) hereof. 

“Gross Income” shall mean all receipts, revenues, income and other moneys received or 
collected by or on behalf of Borrower and derived from the ownership or operation of the 
Project, if any, and all rights to receive the same, whether in the form of accounts, accounts 
receivable, contract rights or other rights, and the proceeds of such rights, and whether now 
owned or held or hereafter coming into existence and proceeds received upon the foreclosure 
sale of the Project. Gross Income shall not include loan proceeds, equity or capital contributions, 
or tenant security deposits being held by Borrower in accordance with applicable law. 

“Gross Proceeds” shall mean, without duplication, the aggregate of: 

(a) the net amount (after payment of all expenses of originating the Funding Loan) of 
Funding Loan proceeds received by the Governmental Lender as a result of the origination of the 
Funding Loan; 

(b) all amounts received by the Governmental Lender as a result of the investment of 
the Funding Loan proceeds; 

(c) any amounts held in any fund or account to the extent that the Governmental 
Lender reasonably expects to use the amounts in such fund to pay any portion of the Funding 
Loan; and 

(d) any securities or obligations pledged by the Governmental Lender or by the 
Borrower as security for the payment of any portion of the Funding Loan. 

“Ground Lease” shall mean that certain _____________ dated ___________, between 
the Borrower, as lessee, and the City and County of San Francisco, as lessor.   

“Guarantor” shall mean BRIDGE Housing Corporation, a California nonprofit public 
benefit corporation or any other person or entity which may hereafter become a guarantor of any 
of the Borrower’s obligations under the Borrower Loan. 
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“Guaranty” shall mean, collectively, (i) the Completion and Repayment Guaranty, of 
even date herewith, by Guarantor for the benefit of the Beneficiary Parties (as defined therein), 
and (ii) the Exceptions to Non Recourse Guaranty, of even date herewith, by Guarantor for the 
benefit of the Beneficiary Parties (as defined therein). 

“Improvements” shall mean the 72-unit multifamily residential project to be constructed 
upon the Land and known or to be known as Potrero Block X, and all other buildings, structures, 
fixtures, wiring, systems, equipment and other improvements and personal property to be 
constructed, rehabilitated and/or installed at or on the Land in accordance with the Cost 
Breakdown and the Plans and Specifications.  

“Indemnified Party” shall have the meaning set forth in Section 5.15 hereof. 

“Installment Computation Date” shall mean any Computation Date other than the first 
Computation Date or the final Computation Date. 

“Interest Rate” shall mean the rate of interest accruing on the Borrower Loan pursuant to 
the Borrower Note. 

“Interim Phase Amount” shall mean $[__________]. 

“Land” means the real property described on Exhibit A to the Security Instrument. 

“Late Charge” shall mean the amount due and payable as a late charge on overdue 
payments under the Borrower Note, as provided in Section 7 of the Borrower Note and Section 
2.5 hereof. 

“Legal Action” shall mean an action, suit, investigation, inquiry, proceeding or 
arbitration at law or in equity or before or by any foreign or domestic court, arbitrator or other 
Governmental Authority. 

“Legal Requirements” shall mean statutes, laws, rules, orders, regulations, ordinances, 
judgments, decrees and injunctions of Governmental Authorities affecting all or part of the 
Project or any property (including the Project) or the construction, rehabilitation, use, alteration 
or operation thereof, whether now or hereafter enacted and in force, and all permits, licenses and 
authorizations and regulations relating thereto, and all covenants, agreements, restrictions and 
encumbrances contained in any instrument, either of record or known to the Borrower, at any 
time in force affecting all or part of the Project, including any that may (i) require repairs, 
modifications or alterations in or to all or part of the Project, or (ii) in any way limit the use and 
enjoyment thereof. 

“Liabilities” shall have the meaning set forth in Section 5.15 hereof. 

“Licenses” shall have the meaning set forth in Section 4.1.21 hereof. 

“Lien” shall mean any interest, or claim thereof, in the Project securing an obligation 
owed to, or a claim by, any Person other than the owner of the Project, whether such interest is 
based on common law, statute or contract, including the lien or security interest arising from a 
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deed of trust, mortgage, deed to secure debt, assignment, encumbrance, pledge, security 
agreement, conditional sale or trust receipt or a lease, consignment or bailment for security 
purposes. The term “Lien” shall include reservations, exceptions, encroachments, easements, 
rights of way, covenants, conditions, restrictions, leases and other title exceptions and 
encumbrances affecting the Project. 

“Management Agreement” shall mean the Management Agreement between the 
Borrower and the Manager, pursuant to which the Manager is to manage the Project, as same 
may be amended, restated, replaced, supplemented or otherwise modified from time to time. 

“Manager” shall mean the management company to be employed by the Borrower and 
approved by the Funding Lender in accordance with the terms of the Security Instrument, this 
Borrower Loan Agreement or any of the other Borrower Loan Documents. 

“Material Adverse Change” shall mean any set of circumstances or events which (a) has 
or could reasonably be expected to have any material adverse effect whatsoever upon the validity 
or enforceability of this Borrower Loan Agreement or any other Borrower Loan Document; (b) is 
or could reasonably be expected to be material and adverse to the business, properties, assets, 
financial condition, results of operations or prospects of the Borrower, General Partner, 
Guarantor or the Mortgaged Property; (c) could reasonably be expected to impair materially the 
ability of the Borrower, General Partner or Guarantor to duly and punctually pay or perform any 
of their respective obligations under any of the Borrower Loan Documents to which they are a 
party; or (d) impairs materially or could reasonably be expected to impair materially any rights 
of or benefits available to the Governmental Lender under this Borrower Loan Agreement or any 
other Borrower Loan Document, including, without limitation, the ability of Governmental 
Lender or, upon the assignment of the Borrower Loan to it, of the Funding Lender, to the extent 
permitted, to enforce its legal remedies pursuant to this Borrower Loan Agreement or any other 
Borrower Loan Document. 

“MOH” shall mean the City and County of San Francisco, a municipal corporation, 
represented by the Mayor, acting by and through the Mayor’s Office of Housing and Community 
Development. 

“Mortgaged Property” shall have the meaning given to that term in the Security 
Instrument. 

“Net Operating Income” shall mean: (i) the Gross Income, less (ii) the Expenses of the 
Project. 

“Nonpurpose Investment” shall mean any investment property (as defined in Section 
148(b) of the Code) that is acquired with the Gross Proceeds of the Funding Loan and which is 
not acquired to carry out the governmental purpose of the Funding Loan. 

Ongoing Governmental Lender Fee” shall mean the Governmental Lender’s annual 
administrative fee with respect to the Governmental Lender Note in the amount as set forth in 
and in accordance with and pursuant to the provisions of this Borrower Loan Agreement and 
Section 18 of the Regulatory Agreement. [The Ongoing Governmental Lender Fee due on the 
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Closing Date is equal to one eighth of one percent (0.125%) of the principal amount of the 
Governmental Lender Note then outstanding, but no less than $2,500.] 

“Other Borrower Moneys” shall mean monies of Borrower other than Borrower Loan 
Proceeds and includes, but is not limited to, the Subordinate Debt, Net Operating Income, 
Borrower’s Equity Contributions and any other funds contributed by or loaned to Borrower for 
costs associated with the Project. 

“Other Charges” shall mean all maintenance charges, impositions other than Taxes, and 
any other charges, including vault charges and license fees for the use of vaults, chutes and 
similar areas adjoining the Project, now or hereafter levied or assessed or imposed against the 
Project or any part thereof. 

“Outside Conversion Date” shall have the meaning set forth in the Construction Funding 
Agreement. 

“Partnership Agreement” shall mean that certain Amended and Restated Agreement of 
Limited Partnership of the Borrower dated [December 1], 2016, as the same may be amended, 
restated or modified in accordance with its terms. 

“Patriot Act” shall mean the Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act (USA PATRIOT ACT) of 
2001, as the same may be amended from time to time, and corresponding provisions of future 
laws. 

“Patriot Act Offense” shall have the meaning set forth in Section 4.1.48 hereof. 

“Permanent Period” shall mean the period of time from the Conversion Date to the 
Maturity Date (as defined in the Funding Loan Agreement). 

“Permanent Period Amount” shall mean the principal amount of the Borrower Loan 
following the calculation provided for in the Construction Funding Agreement. 

“Permitted Encumbrances” shall have the meaning given to that term in the Security 
Instrument. 

“Permitted Lease” shall mean a lease and occupancy agreement pursuant to the form 
approved by Funding Lender, to a residential tenant in compliance with the Legal Requirements, 
providing for an initial term of not less than twelve (12) months nor more than two (2) years. 

“Person” shall mean a natural person, a partnership, a joint venture, an unincorporated 
association, a limited liability company, a corporation, a trust, any other legal entity, or any 
Governmental Authority. 

“Plan” shall mean (i) an employee benefit or other plan established or maintained by the 
Borrower or any ERISA Affiliate or to which the Borrower or any ERISA Affiliate makes or is 
obligated to make contributions and (ii) which is covered by Title IV of ERISA or Section 302 of 
ERISA or Section 412 of the Code. 
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“Plans and Specifications” shall mean the plans and specifications for the construction of 
the Project approved by Funding Lender. 

“Potential Default” shall mean the occurrence of an event which, under this Borrower 
Loan Agreement or any other Borrower Loan Document, would, but for the giving of notice or 
passage of time, or both, be an Event of Default. 

“Prepayment Premium” shall mean any premium payable by the Borrower pursuant to 
the Borrower Loan Documents in connection with a prepayment of the Borrower Note (including 
any prepayment premium as set forth in the Borrower Note). 

“Project” shall mean the Mortgaged Property (as defined in the Security Instrument) and 
Improvements thereon owned by the Borrower and encumbered by the Security Instrument, 
together with all rights pertaining to such real property and Improvements, as more particularly 
described in the Granting Clauses of the Security Instrument and referred to therein as the 
“Mortgaged Property.” 

“Project Agreements and Licenses” shall mean any and all Construction Contracts, 
Engineer’s Contracts and Management Agreements, and all other rights, licenses, permits, 
franchises, authorizations, approvals and agreements relating to use, occupancy, operation or 
leasing of the Project or the Mortgaged Property. 

“Provided Information” shall have the meaning set forth in Section 9.1.1 (a) hereof. 

“Qualified Project Costs” shall mean costs paid with respect to the Project that meet each 
of the following requirements: (i) the costs are properly chargeable to capital account (or would 
be so chargeable with a proper election by the Borrower or but for a proper election by the 
Borrower to deduct such costs) in accordance with general Federal income tax principles and in 
accordance with United States Treasury Regulations §1.103-8(a)(1), provided, however, that 
only such portion of interest accrued during construction of the Project shall be eligible to be a 
Qualified Project Cost as bears the same ratio to all such interest as the Qualified Project Costs 
bear to all Project Costs; and provided further that interest accruing after the date of completion 
of the Project shall not be a Qualified Project Cost; and provided still further that if any portion 
of the Project is being constructed or rehabilitated by a Borrower Affiliate or persons or entities 
treated as related to the Borrower within the meaning of Sections 1504, 267 and 707 of the Code 
(whether as a general contractor or a subcontractor), Qualified Project Costs shall include only 
(A) the actual out-of-pocket costs incurred by such Borrower Affiliate in constructing or 
rehabilitating the Project (or any portion thereof), (B) any reasonable fees for supervisory 
services actually rendered by the Borrower Affiliate, and (C) any overhead expenses incurred by 
the Borrower Affiliate which are directly attributable to the work performed on the Project, and 
shall not include, for example, intercompany profits resulting from members of an affiliated 
group (within the meaning of Section 1504 of the Code) participating in the rehabilitation or 
construction of the Project or payments received by such Borrower Affiliate due to early 
completion of the Project (or any portion thereof); (ii) the costs are paid with respect to a 
qualified residential rental project or projects within the meaning of Section 142(d) of the Code, 
(iii) the costs are paid after the earlier of 60 days prior to the date of a declaration of “official 
intent” to reimburse costs paid with respect to the Project (within the meaning of §1.150-2 of the 
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United States Treasury Regulations) or the date of issue of the Bonds, and (iv) if the Project 
Costs were previously paid and are to be reimbursed with proceeds of the Bonds such costs were 
(A) costs of issuance of the Bonds, (B) preliminary capital expenditures (within the meaning of 
United States Treasury Regulations §1.150-2(f)(2)) with respect to the Project (such as 
architectural, engineering and soil testing services) incurred before commencement of 
acquisition or construction of the Project that do not exceed twenty percent (20%) of the issue 
price of the Bonds (as defined in United States Treasury Regulations §1.148-1), or (C) were 
capital expenditures with respect to the Project that are reimbursed no later than eighteen (18) 
months after the later of the date the expenditure was paid or the date the Project is placed in 
service (but no later than three (3) years after the expenditure is paid). 

“Rebate Amount” shall mean, for any given period, the amount determined by the Rebate 
Analyst as required to be rebated or paid as a yield reduction payment to the United States of 
America with respect to the Funding Loan. 

“Rebate Analyst” shall mean the rebate analyst selected by the Borrower and acceptable 
to the Governmental Lender and the Funding Lender. The initial Rebate Analyst shall be 
__________________. 

“Rebate Analyst’s Fee” shall mean the fee of the Rebate Analyst. The Rebate Analyst’s 
Fee is payable by the Borrower to the Rebate Analyst.  

“Rebate Fund” shall mean the Rebate Fund created pursuant to Section 5.35 hereof. 

“Regulatory Agreement” shall mean the Regulatory Agreement and Declaration of 
Restrictive Covenants as of December 1, 2016, between the Governmental Lender and the 
Borrower, as amended and supplemented. 

“Related Documents” shall mean, collectively, any agreement or other document (other 
than the Borrower Loan Documents) granting a security interest (including each agreement that 
is the subject of any Borrower Loan Document), the Partnership Agreement, and any other 
agreement, instrument or other document (not constituting a Borrower Loan Document) relating 
to or executed in connection with the transactions contemplated by this Borrower Loan 
Agreement. 

“Rents” shall mean all rents (whether from residential or non residential space), revenues 
and other income of the Land or the Improvements, including subsidy payments received from 
any sources (including, but not limited to payments under any Housing Assistance Payments 
Contracts or similar agreements), parking fees, laundry and vending machine income and fees 
and charges for food, health care and other services provided at the Project, whether now due, 
past due or to become due, and deposits forfeited by tenants. 

“Replacement Reserve Agreement” shall mean any Replacement Reserve Agreement 
between the Borrower and the Funding Lender, as the same may be amended, restated or 
supplemented from time to time. 

“Replacement Reserve Fund Requirement” means Borrower’s funding obligations from 
time to time under the Replacement Reserve Agreement. 
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“Retainage” shall have the meaning set forth in the Construction Funding Agreement. 

“Review Fee” shall mean the three thousand dollar ($3,000) fee payable to Funding 
Lender in connection with the review of requests from the Borrower in connection with events 
requiring the consent and/or approval of the Funding Lender, including, but not limited to, 
subordinate financings and easements. 

“Secondary Market Disclosure Document” shall have the meaning set forth in Section 
9.1.2 hereof. 

“Secondary Market Transaction” shall have the meaning set forth in Section 9.1.1 hereof. 

“Securities” shall have the meaning set forth in Section 9.1.1 hereof. 

“Securities Act” shall mean the Securities Act of 1933, as amended. 

“Security Documents” shall mean the Security Instrument, the Replacement Reserve 
Agreement, the Collateral Agreements and the Collateral Assignments (as such terms are defined 
in the Security Instrument), this Borrower Loan Agreement, the Agreement of Environmental 
Indemnification, and such other security instruments that Funding Lender may reasonably 
request. 

“Security Instrument” shall have the meaning set forth in the recitals to this Borrower 
Loan Agreement. 

“Servicer” shall mean the servicer contracting with or appointed by the Funding Lender 
to service the Borrower Loan. The initial Servicer shall be Citibank, N.A. 

“Servicing Agreement” shall mean any servicing agreement or master servicing 
agreement, among the Servicer and the Funding Lender relating to the servicing of the Borrower 
Loan and any amendments thereto or any replacement thereof. 

“State” shall mean the State in which the Project is located. 

“Subordinate Citibank Loan” shall mean the subordinate loan in the original principal 
amount of $[1,200,000] made by the Funding Lender to the Borrower. 

“Subordinate City of San Francisco, MOH Predevelopment Loan” shall mean the 
subordinate loan in the original principal amount not to exceed $[__________] made by MOH to 
the Borrower. 

“Subordinate Debt” shall mean, individually and collectively, the Subordinate Citibank 
Loan and the Subordinate City of San Francisco, MOH Predevelopment Loan. 

“Subordinate Lenders” shall mean, individually and collectively, Citibank, N.A. and 
MOH. 
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“Subordinate Loan Documents” shall mean collectively, all instruments, agreements and 
other documents evidencing, securing or otherwise relating to the Subordinate Debt or executed 
and delivered by Borrower and/or Subordinate Lender in connection with the Subordinate Debt. 

“Substantial Completion Date” shall mean the date that is three (3) months prior to the 
Completion Date. 

“Substantially Complete” or “Substantially Completed” shall mean the Funding Lender 
has determined that construction of the Improvements is sufficiently complete such that the 
Improvements can be occupied by tenants as a multifamily residential rental project. 

“Tax Counsel” shall have the meaning set forth in the Funding Loan Agreement. 

“Taxes” shall mean all real estate and personal property taxes, assessments, water rates or 
sewer rents, now or hereafter levied or assessed or imposed against all or part of the Project. 

“Term” shall mean the term of this Borrower Loan Agreement pursuant to Section 10.14. 

“Title Company” shall mean Old Republic Title Company. 

“Title Insurance Policy” shall mean the mortgagee title insurance policy, in form 
acceptable to the Funding Lender, issued with respect to the Mortgaged Property and insuring 
the lien of the Security Instrument. 

“Transfer” shall have the meaning given to that term in the Security Instrument. 

“UCC” shall mean the Uniform Commercial Code as in effect in the State. 

“Unassigned Rights” shall have the meaning given to that term in the Funding Loan 
Agreement. 

“Unit” shall mean a residential apartment unit within the Improvements. 

“Written Consent” and “Written Notice” shall mean a written consent or notice signed by 
an Authorized Borrower Representative or an authorized representative of the Governmental 
Lender or the Funding Lender, as appropriate. 

ARTICLE II 

GENERAL 

Section 2.1 Origination of Borrower Loan.  In order to provide funds for the purposes 
provided herein, the Governmental Lender agrees that it will, in accordance with the Act, enter 
into the Funding Loan Agreement and accept the Funding Loan from the Funding Lender. The 
proceeds of the Funding Loan shall be advanced by the Funding Lender and the Fiscal Agent to 
the Borrower in accordance with the terms of the Construction Funding Agreement, this 
Borrower Loan Agreement and the Funding Loan Agreement. 
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The Governmental Lender hereby appoints the Funding Lender as its agent with full 
authority and power to act on its behalf to take certain actions and exercise certain remedies with 
respect to the Borrower Loan, and for the other purposes set forth in this Borrower Loan 
Agreement and to do all other acts necessary or incidental to the performance and execution 
thereof. This appointment is coupled with an interest and is irrevocable except as expressly set 
forth herein. Accordingly, references to the rights of the Funding Lender to take actions under 
this Borrower Loan Agreement shall refer to Funding Lender in its role as agent of the 
Governmental Lender. The Funding Lender may, in its discretion, designate Servicer to fulfill 
the rights and responsibilities granted by Governmental Lender to Funding Lender pursuant to 
this Section 2.1. Notwithstanding the foregoing, disbursements of the Borrower Loan shall be 
made from the Project Fund held by the Fiscal Agent pursuant to the Funding Loan Agreement. 

Section 2.2 Security for the Funding Loan. 

(a) As security for the Funding Loan, the Governmental Lender has pledged and 
assigned to the Funding Lender under and pursuant to the Funding Loan Agreement (a) the 
Borrower Note and all of its right, title and interest in and to this Borrower Loan Agreement and 
the Borrower Loan Documents (except for the Unassigned Rights) and all revenues and receipts 
therefrom and the security therefor (including the Security Instrument) and (b) the amounts on 
deposit from time to time in any and all funds established under the Funding Loan Agreement. 
All revenues and assets pledged and assigned thereby shall immediately be subject to the lien of 
such pledge without any physical delivery thereof or any further act, except in the case of the 
Borrower Note, which shall be delivered to the Funding Lender. The Borrower hereby 
acknowledges and consents to such assignment to the Funding Lender. 

With respect to the Unassigned Rights, subject to the limitations set forth in this Section 
2.2, the Governmental Lender may: 

(a) Tax Covenants.  Seek specific performance of, and enforce, the tax 
covenants in Section 8.7 of the Funding Loan Agreement, the provisions of the 
Regulatory Agreement, the Tax Certificate and the covenants of the Borrower in Section 
5.34 of this Borrower Loan Agreement, seek injunctive relief against acts which may be 
in violation of any of the tax covenants, and enforce the Borrower’s obligation to pay 
amounts for credit to the Rebate Fund; 

(b) Regulatory Agreement.  Seek specific performance of the obligations of 
the Borrower or any other owner of the Project under the Regulatory Agreement and 
injunctive relief against acts which may be in violation of the Regulatory Agreement or 
otherwise in accordance with the provisions of the Regulatory Agreement; provided, 
however, that the Governmental Lender may enforce any right it may have under the 
Regulatory Agreement for monetary damages only against Excess Revenues (defined 
below), if any, of the Borrower, unless Funding Lender otherwise specifically consents in 
writing to the use of other funds; and 

(c) Reserved Rights.  Take whatever action at law or in equity which appears 
necessary or desirable to enforce the other Unassigned Rights, provided, however, that 
the Governmental Lender or any person under its control may only enforce any right it 
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may have for monetary damages against Excess Revenues, if any, of the Borrower, unless 
Funding Lender otherwise specifically consents in writing to the enforcement against 
other funds of the Borrower. 

In no event shall the Governmental Lender, except at the express written direction of the 
Funding Lender: 

(d) prosecute its action to a lien on the Project; or 

(e) except in connection with actions permitted under Section 2.2(b) above, 
take any action which may have the effect, directly or indirectly, of impairing the ability 
of the Borrower to timely pay the principal of, interest on, or other amounts due under, 
the Borrower Loan, or which the Governmental Lender has reason to know or expect 
would have the effect of causing the Borrower to file a petition seeking reorganization, 
arrangement, adjustment or composition of or in respect of the Borrower under any 
applicable liquidation, insolvency, bankruptcy, rehabilitation, composition, 
reorganization, conservation or other similar law in effect now or in the future; or 

(f) interfere with the exercise by the Funding Lender, the Fiscal Agent or the 
Servicer of any of their rights under the Borrower Loan Documents upon the occurrence 
of an event of default by the Borrower under the Borrower Loan Documents or the 
Funding Loan Documents; or 

(g) take any action to accelerate or otherwise enforce payment or seek other 
remedies with respect to the Borrower Loan or the Funding Loan. 

The Governmental Lender shall provide Written Notice to the Funding Lender and the 
Servicer immediately upon taking any action at law or in equity to exercise any remedy or direct 
any proceeding under the Borrower Loan Documents or the Funding Loan Documents. 

As used in this Section 2.2, the term “Excess Revenues” means, for any period, the net 
cash flow of the Borrower available for distribution or payment to shareholders, members or 
partners (as the case may be) for such period, after the payment of all interest expense, the 
amortization of all principal of all indebtedness coming due during such period (whether by 
maturity, mandatory sinking fund payment, acceleration or otherwise) with respect to the Project, 
the payment of all fees, costs and expenses on an occasional or recurring basis in connection 
with the Borrower Loan or the Funding Loan, the payment of all operating, overhead, ownership 
and other expenditures of the Borrower directly or indirectly in connection with the Project 
(whether any such expenditures are current, capital or extraordinary expenditures), and the 
setting aside of all reserves for taxes, insurance, water and sewer charges or other similar 
impositions, capital expenditures, repairs and replacements and all other amounts which the 
Borrower is required to set aside pursuant to agreement, but excluding depreciation and 
amortization of intangibles. 

Section 2.3 Loan; Borrower Note; Conditions to Closing. 

The Borrower Loan shall mature and be payable at the times and in the amounts required 
under the terms hereof and of the Borrower Note. The proceeds of the Borrower Loan shall be 
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used by the Borrower to pay costs of the acquisition, construction, development, equipping 
and/or operation of the Project. The Borrower hereby accepts the Borrower Loan and 
acknowledges that the Governmental Lender shall cause the Funding Lender to fund the 
Borrower Loan in the manner set forth herein and in the Funding Loan Agreement. The 
Governmental Lender acknowledges that the Borrower Loan shall be funded by the Funding 
Lender for the account of the Governmental Lender. 

The Borrower hereby accepts the Borrower Loan. As evidence of its obligation to repay 
the Borrower Loan, simultaneously with the delivery of this Borrower Loan Agreement to the 
Governmental Lender, the Borrower hereby agrees to execute and deliver the Borrower Note. 
The Borrower Loan shall mature and be payable at the times and in the amounts required under 
the terms hereof and of the Borrower Note. 

Closing of the Borrower Loan on the Closing Date shall be conditioned upon the 
determination by the Governmental Lender and the Funding Lender, in their sole discretion, that 
each of the conditions precedent to closing set forth in the Funding Loan Agreement and this 
Borrower Loan Agreement, including but not limited to the following, have been satisfied or 
waived: 

(a) evidence of proper recordation of the Security Instrument, an assignment of the 
Security Instrument from the Governmental Lender to the Funding Lender, the Regulatory 
Agreement, and each of the other documents specified for recording in instructions delivered to 
the Title Company by counsel to the Governmental Lender and the Funding Lender (or that such 
documents have been delivered to an authorized agent of the Title Company for recordation 
under binding, irrevocable recording instructions from Governmental Lender’s and Funding 
Lender’s respective counsel or such other counsel as may be acceptable to the Funding Lender);  

(b) delivery to the Fiscal Agent or into escrow with the Title Company (or separate 
escrow company, if applicable) of all amounts required to be paid in connection with the 
origination of the Borrower Loan and the Funding Loan and any underlying real estate transfers 
or transactions, including the Costs of Funding Deposit, all as specified in written instructions 
delivered to the Title Company by counsel to the Funding Lender and the Governmental Lender 
(or such other counsel as may be acceptable to the Funding Lender) and/or as specified in a 
closing memorandum of the Funding Lender and approved by the Governmental Lender;  

(c) delivery to the Title Company of Borrower of its escrow instructions in form 
acceptable to the Governmental Lender and the Funding Lender; 

(d) payment of all fees payable in connection with the closing of the Borrower Loan, 
including the Governmental Lender’s Closing Fee and Ongoing Governmental Lender Fee due 
on the Closing Date, and the initial fees and expenses of the Fiscal Agent and the Funding 
Lender; 

(e) execution and delivery by the Borrower of the Tax Certificate; and  

(f) receipt by Governmental Lender of an opinion of the Borrower’s counsel and an 
opinion of the Fiscal Agent’s counsel in form and substance acceptable to Governmental Lender 
and its counsel. 
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Section 2.4 Borrower Loan Payments. 

(a) The Borrower shall make Borrower Loan Payments in accordance with the 
Borrower Note. Each Borrower Loan Payment made by the Borrower shall be made in funds 
immediately available to the Fiscal Agent or the Servicer by 2:00 p.m., New York City time, on 
the Borrower Loan Payment Date. Each such payment shall be made to the Fiscal Agent or the 
Servicer, as applicable, by deposit to such account as the Fiscal Agent or Servicer, as applicable, 
may designate by Written Notice to the Borrower. Whenever any Borrower Loan Payment shall 
be stated to be due on a day that is not a Business Day, such payment shall be due on the first 
Business Day immediately thereafter. In addition, the Borrower shall make Borrower Loan 
Payments in accordance with the Borrower Note in the amounts and at the times necessary to 
make all payments due and payable on the Funding Loan. All payments made by the Borrower 
hereunder or by the Borrower under the other Borrower Loan Documents, shall be made 
irrespective of, and without any deduction for, any set-offs or counterclaims, but such payment 
shall not constitute a waiver of any such set offs or counterclaims. 

Unless there is no Servicer, payments of principal and interest on the Borrower Note shall 
be paid to the Servicer and the Servicer shall then remit such funds to the Fiscal Agent. If there is 
no Servicer, payments of principal and interest on the Borrower Note shall be paid directly to the 
Fiscal Agent. 

Section 2.5 Additional Borrower Payments. 

(a) The Borrower shall pay the following amounts: 

(i) to the Servicer or the Funding Lender, the Rebate Amount then due, if 
any, to be deposited in the Rebate Fund as specified in Section 5.35 hereof and the 
Rebate Analyst’s Fee and any other costs incurred to calculate such Rebate Amount (to 
the extent such costs are not included in the Borrower Loan Payment); 

(ii) to the Fiscal Agent for remittance to the Governmental Lender, the 
Ongoing Governmental Lender Fee and all fees, charges, costs, advances, indemnities 
and expenses, including agent and counsel fees, of the Governmental Lender incurred 
under the Borrower Loan Documents or the Funding Loan Documents, and any taxes and 
assessments, if any, otherwise levied on or payable by Governmental Lender with respect 
to the Project, as and when the same become due; 

(iii) [Reserved]; 

(iv) all Costs of Funding and fees, charges and expenses, including agent and 
counsel fees incurred in connection with the origination of the Borrower Loan and the 
Funding Loan, as and when the same become due; 

(v) to the Funding Lender, on demand, all charges, costs, advances, 
indemnities and expenses, including agent and counsel fees, of the Funding Lender 
incurred by the Funding Lender at any time in connection with the Borrower Loan, the 
Funding Loan or the Project, including, without limitation, any Review Fee, reasonable 
counsel fees and expenses incurred in connection with the interpretation, performance, or 
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amendment and all counsel fees and expenses relating to the enforcement of the 
Borrower Loan Documents or the Funding Loan Documents or any other documents 
relating to the Project or the Borrower Loan or in connection with questions or other 
matters arising under such documents or in connection with any federal or state tax audit;  

(vi) any Late Charge due and payable under the terms of the Borrower Note 
and Section 2.6 hereof; provided, however, that all payments made pursuant to this 
subsection (vi) shall be made to the Servicer, and if there is no Servicer, such payments 
shall be made to the Funding Lender; and 

(vii) to the Fiscal Agent, all fees, charges, costs, advances, indemnities and 
expenses, including agent and counsel fees, of Fiscal Agent incurred under the Borrower 
Loan Documents or the Funding Loan Documents as and when the same become due. 

(b) The Borrower shall pay to the party entitled thereto as expressly set forth in this 
Borrower Loan Agreement or the other Borrower Loan Documents or Funding Loan Documents: 

(i) all expenses incurred in connection with the enforcement of any rights 
under this Borrower Loan Agreement or any other Borrower Loan Document, the 
Regulatory Agreement, or any Funding Loan Document by the Governmental Lender, 
Funding Lender, the Fiscal Agent or the Servicer; 

(ii) all other payments of whatever nature that the Borrower has agreed to pay 
or assume under the provisions of this Borrower Loan Agreement or any other Borrower 
Loan Document or Funding Loan Document; and 

(iii) all expenses, costs and fees relating to inspections of the Project required 
by the Governmental Lender, the Funding Lender, the Fiscal Agent, the Servicer or the 
Construction Consultant, in accordance with the Borrower Loan Documents or the 
Funding Loan Documents or to reimburse such parties for such expenses, costs and fees. 

Section 2.6 Overdue Payments; Payments in Default.  If any Borrower Payment 
Obligation is not paid by or on behalf of the Borrower when due, the Borrower shall pay to the 
Funding Lender or to the Servicer, a Late Charge in the amount and to the extent set forth in the 
Borrower Note, if any. 

Section 2.7 Calculation of Interest Payments and Deposits to Real Estate Related 
Reserve Funds.  The Borrower acknowledges as follows: (a) calculation of all interest payments 
shall be made by the Funding Lender; (b) deposits with respect to the Taxes and Other Charges 
shall be calculated by the Servicer or if there is no Servicer, the Funding Lender in accordance 
with the Security Instrument; and (c) deposits with respect to any replacement reserve funds 
required by the Funding Lender shall be calculated by the Servicer in accordance with the 
Replacement Reserve Agreement. In the event and to the extent that the Servicer or the Funding 
Lender, pursuant to the terms hereof, shall determine at any time that there exists a deficiency in 
amounts previously owed but not paid with respect to deposits to such replacement reserve fund, 
such deficiency shall be immediately due and payable hereunder following Written Notice to the 
Borrower. 
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Section 2.8 Grant of Security Interest; Application of Funds.  To the extent not 
inconsistent with the Security Instrument and as security for payment of the Borrower Payment 
Obligations and the performance by the Borrower of all other terms, conditions and provisions of 
the Borrower Loan Documents, the Borrower hereby pledges and assigns to the Fiscal Agent and 
the Funding Lender, and grants to the Fiscal Agent and the Funding Lender, a security interest 
in, all the Borrower’s right, title and interest in and to all Rents and all payments to or moneys 
held in the funds and accounts created and held by the Fiscal Agent, the Funding Lender or the 
Servicer for the Project. The Borrower also grants to the Funding Lender a continuing security 
interest in, and agrees to hold for the benefit of the Funding Lender, all Rents in its possession 
prior to the payment of Rents or any portion thereof to the Funding Lender or the Servicer (to the 
extent that the Borrower is required to pay such Rents to the Fiscal Agent, the Funding Lender or 
the Servicer) except for Permitted Encumbrances. The Borrower shall not, without obtaining the 
prior Written Consent of the Funding Lender, further pledge, assign or grant any security interest 
in the Rents, or permit any Lien to attach thereto, or any levy to be made thereon, or any UCC-1 
Financing Statements, except those naming the Funding Lender as the secured party, to be filed 
with respect thereto. This Borrower Loan Agreement is, among other things, intended by the 
parties to be a security agreement for purposes of the UCC. Upon the occurrence and during the 
continuance of an Event of Default hereunder, the Fiscal Agent, the Funding Lender and the 
Servicer shall apply or cause to be applied any sums held by the Fiscal Agent, the Funding 
Lender and the Servicer with respect to the Project in any manner and in any order determined 
by Funding Lender, in Funding Lender’s sole and absolute discretion. 

Section 2.9 Marshalling; Payments Set Aside.  The Governmental Lender, the Fiscal 
Agent and the Funding Lender shall be under no obligation to marshal any assets in favor of the 
Borrower or any other Person or against or in payment of any or all of the proceeds. To the 
extent that the Borrower makes a payment or payments or transfers any assets to the 
Governmental Lender, the Fiscal Agent or the Funding Lender, or the Governmental Lender, the 
Fiscal Agent or the Funding Lender enforces its liens, and such payment or payments or 
transfers, or the proceeds of such enforcement or any part thereof are subsequently invalidated, 
declared to be fraudulent or preferential, set aside or required to be repaid to a trustee, receiver or 
any other party in connection with any insolvency proceeding, or otherwise, then: (i) any and all 
obligations owed to the Governmental Lender, the Fiscal Agent or the Funding Lender and any 
and all remedies available to the Governmental Lender, the Fiscal Agent or the Funding Lender 
under the terms of the Borrower Loan Documents and the Funding Loan Documents or in law or 
equity against the Borrower, Guarantor or General Partner and/or any of their properties shall be 
automatically revived and reinstated to the extent (and only to the extent) of any recovery 
permitted under clause (ii) below; and (ii) the Governmental Lender, the Fiscal Agent and the 
Funding Lender shall be entitled to recover (and shall be entitled to file a proof of claim to obtain 
such recovery in any applicable bankruptcy, insolvency, receivership or fraudulent conveyance 
or fraudulent transfer proceeding) either: (x) the amount of payments or the value of the transfer 
or (y) if the transfer has been undone and the assets returned in whole or in part, the value of the 
consideration paid to or received by the Borrower for the initial asset transfer, plus in each case 
any deferred interest from the date of the disgorgement to the date of distribution to the 
Governmental Lender or the Fiscal Agent in any bankruptcy, insolvency, receivership or 
fraudulent conveyance or fraudulent transfer proceeding, and any costs and expenses due and 
owing, including, without limitation, any reasonable attorneys’ fees incurred by the 
Governmental Lender, the Fiscal Agent or the Funding Lender in connection with the exercise 
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by the Governmental Lender, the Fiscal Agent or the Funding Lender of its rights under this 
Section 2.9. 

Section 2.10 Borrower Loan Disbursements.  The Borrower Loan shall be disbursed to 
or for the benefit of the Borrower from amounts deposited by the Funding Lender with the Fiscal 
Agent as provided in the Funding Loan Agreement.  

ARTICLE III 

CONVERSION 

Section 3.1 Conversion Date and Extension of Outside Conversion Date.  Borrower 
shall satisfy each of the Conditions to Conversion and cause the Conversion Date to occur on or 
before the Outside Conversion Date (including the Extended Outside Conversion Date, if any), 
as further provided in the Construction Funding Agreement.  The failure to satisfy each of the 
Conditions to Conversion on or before the Outside Conversion Date shall constitute an Event of 
Default under the Borrower Loan Documents. 

Section 3.2 Notice From Funding Lender; Funding Lender’s Calculation Final.   

(a) Following satisfaction of all of the Conditions to Conversion, Funding Lender 
shall deliver Written Notice to Borrower of: (i) the Conversion Date, (ii) the amount of the 
Permanent Period Amount, (iii) any required prepayment of the Borrower Note (as described 
below in Section 3.3) and (iv) any amendments to the amortization schedule, as applicable. 

(b) If the Funding Lender determines that amendments to the amortization schedule 
are necessary, the Funding Lender shall cause to be provided to the Governmental Lender a Tax 
Counsel No Adverse Effect Opinion with respect to any amendment to the amortization 
schedule. 

(c) Funding Lender’s calculation of the Permanent Period Amount and any 
amendments to the amortization of the Borrower Loan shall be, in the absence of manifest error, 
conclusive and binding on all parties. 

Section 3.3 Mandatory Prepayment of the Borrower Loan. 

(a) As further provided in the Construction Funding Agreement, if and to the extent 
the Permanent Period Amount is less than the Interim Phase Amount, Funding Lender may in its 
sole discretion require Borrower to make a partial prepayment of the Borrower Loan in an 
amount equal to the difference between the Interim Phase Amount and the Permanent Period 
Amount (a “Pre-Conversion Loan Equalization Payment”), provided, however, that if the 
Permanent Period Amount is less than the Minimum Permanent Period Amount (as defined in 
the Construction Funding Agreement), then Funding Lender may in its sole discretion require 
Borrower to prepay the Borrower Loan in full.   

(b) Any prepayment in full or in part of the Borrower Loan required pursuant to 
Section 3.3(a) above shall be subject to a prepayment premium under certain circumstances as 
more particularly set forth in the Borrower Note. 
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Section 3.4 Release of Remaining Loan Proceeds.  If and to the extent that the 
Permanent Period Amount is greater than the principal amount of the Borrower Loan which has 
previously been disbursed to Borrower, Funding Lender shall deliver Written Notice thereof to 
Borrower on or before the Conversion Date.  Within ten (10) business days after delivery of such 
notice, but in no event later than the Outside Conversion Date, Funding Lender shall disburse 
Borrower Loan proceeds to Borrower so that the aggregate principal amount of the Borrower 
Loan disbursed equals the Permanent Period Amount.  Any Borrower Loan proceeds previously 
disbursed to the Borrower in excess of the Permanent Period Amount shall be paid by Borrower 
to Funding Lender. 

Section 3.5 No Amendment.  Nothing contained in this Article III shall be construed 
to amend, modify, alter, change or supersede the terms and provisions of the Borrower Note, 
Security Instrument, the Construction Funding Agreement or any other Borrower Loan 
Document and, if there shall exist a conflict between the terms and provisions of this Article III 
and those of the Borrower Note, Security Instrument, the Construction Funding Agreement or 
other Borrower Loan Documents, then the terms and provisions of the Borrower Note, Security 
Instrument, the Construction Funding Agreement and other Borrower Loan Documents shall 
control, provided, however, that in the event of a conflict between the terms and provisions of 
this Article III and those of the Borrower’s loan application with the Funding Lender, the terms 
and provisions of this Article III shall control. 

Section 3.6 Determinations by Funding Lender.  In any instance where the consent or 
approval of Funding Lender may be given or is required, or where any determination, judgment 
or decision is to be rendered by Funding Lender under this Article III, including in connection 
with the Construction Funding Agreement, the granting, withholding or denial of such consent or 
approval and the rendering of such determination, judgment or decision shall be made or 
exercised by the Funding Lender (or its designated representative), at its sole and exclusive 
option and in its sole and absolute discretion.  

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 4.1 Borrower Representations.  To induce the Governmental Lender to 
execute this Borrower Loan Agreement and to induce the Funding Lender to make 
Disbursements, Borrower represents and warrants for the benefit of the Governmental Lender, 
the Funding Lender, the Fiscal Agent and the Servicer, that the representations and warranties set 
forth in this Section 4.1 are complete and accurate as of the Closing Date and will be complete 
and accurate, and deemed remade, as of the date of each Disbursement, as of the original Outside 
Conversion Date, as of the date of any extension thereof and as of the Conversion Date in 
accordance with the terms and conditions of the Borrower Note.  Subject to Section 4.2 hereof, 
the representations, warranties and agreements set forth in this Section 4.1 shall survive the 
making of the Borrower Loan, and shall remain in effect and true and correct in all material 
respects until the Borrower Loan and all other Borrower Payment Obligations have been repaid 
in full: 
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Section 4.1.1  Organization; Special Purpose.  The Borrower is a California limited 
partnership in good standing under the laws of the State, has full legal right, power and authority 
to enter into the Borrower Loan Documents to which it is a party, and to carry out and 
consummate all transactions contemplated by the Borrower Loan Documents to which it is a 
party, and by proper corporate or limited partnership action, as appropriate, has duly authorized 
the execution, delivery and performance of the Borrower Loan Documents to which it is a party. 
The Person(s) of the Borrower executing the Borrower Loan Documents and the Funding Loan 
Documents to which the Borrower is a party are fully authorized to execute the same. The 
Borrower Loan Documents and the Funding Loan Documents to which the Borrower is a party 
have been duly authorized, executed and delivered by the Borrower. The sole business of the 
Borrower is the ownership, management, construction and operation of the Project. 

Section 4.1.2  Proceedings; Enforceability.  Assuming due execution and delivery by the 
other parties thereto, the Borrower Loan Documents and the Funding Loan Documents to which 
the Borrower is a party will constitute the legal, valid and binding agreements of the Borrower 
enforceable against the Borrower in accordance with their terms; except in each case as 
enforcement may be limited by bankruptcy, insolvency or other laws affecting the enforcement 
of creditors’ rights generally, by the application of equitable principles regardless of whether 
enforcement is sought in a proceeding at law or in equity and by public policy. 

Section 4.1.3  No Conflicts.  The execution and delivery of the Borrower Loan 
Documents and the Funding Loan Documents to which the Borrower is a party, the 
consummation of the transactions herein and therein contemplated and the fulfillment of or 
compliance with the terms and conditions hereof and thereof, will not conflict with or constitute 
a violation or breach of or default (with due notice or the passage of time or both) under the 
Partnership Agreement of the Borrower, or to the best knowledge of the Borrower and with 
respect to the Borrower, any applicable law or administrative rule or regulation, or any 
applicable court or administrative decree or order, or any mortgage, deed of trust, loan 
agreement, lease, contract or other agreement or instrument to which the Borrower is a party or 
by which it or its properties are otherwise subject or bound, or result in the creation or imposition 
of any lien, charge or encumbrance of any nature whatsoever (other than the lien of the Security 
Instrument) upon any of the property or assets of the Borrower, which conflict, violation, breach, 
default, lien, charge or encumbrance might have consequences that would materially and 
adversely affect the consummation of the transactions contemplated by the Borrower Loan 
Documents and the Funding Loan Documents, or the financial condition, assets, properties or 
operations of the Borrower. 

Section 4.1.4  Litigation; Adverse Facts.  There is no Legal Action, nor is there a basis 
known to Borrower for any Legal Action, before or by any court or federal, state, municipal or 
other governmental authority, pending, or to the knowledge of the Borrower, after reasonable 
investigation, threatened, against or affecting the Borrower, the General Partner or the Guarantor, 
or their respective assets, properties or operations which, if determined adversely to the 
Borrower or its interests, would have a material adverse effect upon the consummation of the 
transactions contemplated by, or the validity of, the Borrower Loan Documents or the Funding 
Loan Documents, upon the ability of each of Borrower, General Partner and Guarantor to 
perform their respective obligations under the Borrower Loan Documents, the Funding Loan 
Documents and the Related Documents to which it is a party, or upon the financial condition, 
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assets (including the Project), properties or operations of the Borrower, the General Partner or 
the Guarantor. None of the Borrower, the General Partner or Guarantor is in default (and no 
event has occurred and is continuing which with the giving of notice or the passage of time or 
both could constitute a default) with respect to any order or decree of any court or any order, 
regulation or demand of any federal, state, municipal or other governmental authority, which 
default might have consequences that would materially and adversely affect the consummation 
of the transactions contemplated by the Borrower Loan Documents and the Funding Loan 
Documents, the ability of each of Borrower, General Partner and Guarantor to perform their 
respective obligations under the Borrower Loan Documents, the Funding Loan Documents and 
the Related Documents to which it is a party, or the financial condition, assets, properties or 
operations of the Borrower, General Partner or Guarantor. None of the Borrower, the General 
Partner or Guarantor are (a) in violation of any applicable law, which violation materially and 
adversely affects or may materially and adversely affect the business, operations, assets 
(including the Project), condition (financial or otherwise) or prospects of Borrower, General 
Partner or Guarantor, as applicable; (b) subject to, or in default with respect to, any other Legal 
Requirement that would have a material adverse effect on the business, operations, assets 
(including the Project), condition (financial or otherwise) or prospects of Borrower, General 
Partner or Guarantor, as applicable; or (c) in default with respect to any agreement to which 
Borrower, General Partner or Guarantor, as applicable, are a party or by which they are bound, 
which default would have a material adverse effect on the business, operations, assets (including 
the Project), condition (financial or otherwise) or prospects of Borrower, General Partner or 
Guarantor, as applicable; and (d) there is no Legal Action pending or, to the knowledge of 
Borrower, threatened against or affecting Borrower, General Partner or Guarantor questioning 
the validity or the enforceability of this Borrower Loan Agreement or any of the other Borrower 
Loan Documents or the Funding Loan Documents or of any of the Related Documents. All tax 
returns (federal, state and local) required to be filed by or on behalf of the Borrower have been 
filed, and all taxes shown thereon to be due, including interest and penalties, except such, if any, 
as are being actively contested by the Borrower in good faith, have been paid or adequate 
reserves have been made for the payment thereof which reserves, if any, are reflected in the 
audited financial statements described therein. The Borrower enjoys the peaceful and 
undisturbed possession of all of the premises upon which it is operating its facilities. 

Section 4.1.5  Agreements; Consents; Approvals.  Except as contemplated by the 
Borrower Loan Documents and the Funding Loan Documents, the Borrower is not a party to any 
agreement or instrument or subject to any restriction that would materially adversely affect the 
Borrower, the Project, or the Borrower’s business, properties, operations or financial condition or 
business prospects, except the Permitted Encumbrances. The Borrower is not in default in any 
material respect in the performance, observance or fulfillment of any of the obligations, 
covenants or conditions contained in any Permitted Encumbrance or any other agreement or 
instrument to which it is a party or by which it or the Project is bound. 

No consent or approval of any trustee or holder of any indebtedness of the Borrower, and 
to the best knowledge of the Borrower and only with respect to the Borrower, no consent, 
permission, authorization, order or license of, or filing or registration with, any governmental 
authority (except no representation is made with respect to any state securities or “blue sky” 
laws) is necessary in connection with the execution and delivery of the Borrower Loan 
Documents or the Funding Loan Documents, or the consummation of any transaction herein or 
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therein contemplated, or the fulfillment of or compliance with the terms and conditions hereof or 
thereof, except as have been obtained or made and as are in full force and effect. 

Section 4.1.6  Title.  The Borrower shall have marketable title in a leasehold estate in the 
Project, free and clear of all Liens except the Permitted Encumbrances. The Security Instrument, 
when properly recorded in the appropriate records, together with any UCC financing statements 
required to be filed in connection therewith, will create (i) a valid, perfected first priority lien on 
the Borrower’s leasehold interest in the Project and (ii) perfected security interests in and to, and 
perfected collateral assignments of, all personalty included in the Project, including the Leases, 
all in accordance with the terms thereof, in each case subject only to any applicable Permitted 
Encumbrances. To the Borrower’s knowledge, there are no delinquent real property taxes or 
assessments, including water and sewer charges, with respect to the Project, nor are there any 
claims for payment for work, labor or materials affecting the Project which are or may become a 
Lien prior to, or of equal priority with, the Liens created by the Borrower Loan Documents and 
the Funding Loan Documents. 

Section 4.1.7  Survey.  To the best knowledge of the Borrower, the survey for the Project 
delivered to the Governmental Lender and the Funding Lender does not fail to reflect any 
material matter affecting the Project or the title thereto. 

Section 4.1.8  No Bankruptcy Filing.  The Borrower is not contemplating either the filing 
of a petition by it under any state or federal bankruptcy or insolvency law or the liquidation of all 
or a major portion of its property (a “Bankruptcy Proceeding”), and the Borrower has no 
knowledge of any Person contemplating the filing of any such petition against it. As of the 
Closing Date, the Borrower has the ability to pay its debts as they become due. 

Section 4.1.9  Full and Accurate Disclosure.  No statement of fact made by the Borrower 
in any Borrower Loan Document or any Funding Loan Document contains any untrue statement 
of a material fact or omits to state any material fact necessary to make statements contained 
therein in light of the circumstances in which they were made, not misleading. There is no 
material fact or circumstance presently known to the Borrower that has not been disclosed to the 
Governmental Lender and the Funding Lender which materially and adversely affects the Project 
or the business, operations or financial condition or business prospects of the Borrower or the 
Borrower’s ability to meet its obligations under this Borrower Loan Agreement and the other 
Borrower Loan Documents and Funding Loan Documents to which it is a party in a timely 
manner. 

Section 4.1.10  No Plan Assets.  The Borrower is not an “employee benefit plan,” as 
defined in Section 3(3) of ERISA, subject to Title I of ERISA, and none of the assets of the 
Borrower constitutes or will constitute “plan assets” of one or more such plans within the 
meaning of 29 C.F.R. Section 2510.3 101. 

Section 4.1.11  Compliance.  The Borrower, the Project and the use thereof will comply, 
to the extent required, in all material respects with all applicable Legal Requirements. The 
Borrower is not in default or violation of any order, writ, injunction, decree or demand of any 
Governmental Authority, the violation of which would materially adversely affect the financial 
condition or business prospects or the business of the Borrower. There has not been committed 
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by the Borrower or any Borrower Affiliate involved with the operation or use of the Project any 
act or omission affording any Governmental Authority the right of forfeiture as against the 
Project or any part thereof or any moneys paid in performance of the Borrower’s obligations 
under any Borrower Loan Document or any Funding Loan Documents. 

Section 4.1.12  Contracts. All service, maintenance or repair contracts affecting the 
Project have been entered into at arm’s length (except for such contracts between the Borrower 
and any Borrower Affiliate or the affiliates of the Borrower Controlling Entity of the Borrower) 
in the ordinary course of the Borrower’s business and provide for the payment of fees in amounts 
and upon terms comparable to existing market rates. 

Section 4.1.13  Financial Information.  All financial data, including any statements of 
cash flow and income and operating expense, that have been delivered to the Governmental 
Lender or the Funding Lender in respect of the Project by or on behalf of the Borrower, to the 
best knowledge of the Borrower, (i) are accurate and complete in all material respects, (ii) 
accurately represent the financial condition of the Project as of the date of such reports, and (iii) 
to the extent prepared by an independent certified public accounting firm, have been prepared in 
accordance with GAAP consistently applied throughout the periods covered, except as disclosed 
therein. Other than pursuant to or permitted by the Borrower Loan Documents or the Funding 
Loan Documents or the Borrower organizational documents, the Borrower has no contingent 
liabilities, unusual forward or long-term commitments or unrealized or anticipated losses from 
any unfavorable commitments. Since the date of such financial statements, there has been no 
materially adverse change in the financial condition, operations or business of the Borrower from 
that set forth in said financial statements. 

Section 4.1.14  Condemnation.  No Condemnation or other proceeding has been 
commenced or, to the Borrower’s knowledge, is contemplated, threatened or pending with 
respect to all or part of the Project or for the relocation of roadways providing access to the 
Project. 

Section 4.1.15  Federal Reserve Regulations.  No part of the proceeds of the Borrower 
Loan will be used for the purpose of purchasing or acquiring any “margin stock” within the 
meaning of Regulation U of the Board of Governors of the Federal Reserve System or for any 
other purpose that would be inconsistent with such Regulation U or any other regulation of such 
Board of Governors, or for any purpose prohibited by Legal Requirements or any Borrower Loan 
Document or Funding Loan Document. 

Section 4.1.16  Utilities and Public Access.  To the best of the Borrower’s knowledge, the 
Project is or will be served by water, sewer, sanitary sewer and storm drain facilities adequate to 
service it for its intended uses. All public utilities necessary or convenient to the full use and 
enjoyment of the Project are or will be located in the public right-of-way abutting the Project, 
and all such utilities are or will be connected so as to serve the Project without passing over other 
property absent a valid easement. All roads necessary for the use of the Project for its current 
purpose have been or will be completed and dedicated to public use and accepted by all 
Governmental Authorities. Except for Permitted Encumbrances, the Project does not share 
ingress and egress through an easement or private road or share on-site or off-site recreational 
facilities and amenities that are not located on the Project and under the exclusive control of the 
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Borrower, or where there is shared ingress and egress or amenities, there exists an easement or 
joint use and maintenance agreement under which (i) access to and use and enjoyment of the 
easement or private road and/or recreational facilities and amenities is perpetual, (ii) the number 
of parties sharing such easement and/or recreational facilities and amenities must be specified, 
(iii) the Borrower’s responsibilities and share of expenses are specified, and (iv) the failure to 
pay any maintenance fee with respect to an easement will not result in a loss of usage of the 
easement. 

Section 4.1.17  Not a Foreign Person.  The Borrower is not a “foreign person” within the 
meaning of §1445(f)(3) of the Code. 

Section 4.1.18  Separate Lots.  Each parcel comprising the Land is a separate tax lot and 
is not a portion of any other tax lot that is not a part of the Land. There are no pending or, to the 
Borrower’s best knowledge, proposed special or other assessments for public improvements or 
otherwise affecting the Project, or any contemplated improvements to the Project that may result 
in such special or other assessments. 

Section 4.1.19  Enforceability.  The Borrower Loan Documents and the Funding Loan 
Documents are not subject to, and the Borrower has not asserted, any right of rescission, set-off, 
counterclaim or defense, including the defense of usury. 

Section 4.1.20  Insurance.  The Borrower has obtained the insurance required by this 
Borrower Loan Agreement. if applicable, and the Security Instrument, and has delivered to the 
Servicer copies of insurance policies or certificates of insurance reflecting the insurance 
coverages, amounts and other requirements set forth in this Borrower Loan Agreement and the 
Security Instrument. 

Section 4.1.21  Use of Property; Licenses.  The Project will be used exclusively as a 
multifamily residential rental project and other appurtenant and related uses, which use is 
consistent with the zoning classification for the Project. All certifications, permits, licenses and 
approvals, including certificates of completion and occupancy permits required for the legal use 
or legal, nonconforming use, as applicable, occupancy and operation of the Project (collectively, 
the “Licenses”) required at this time for the construction, and equipping of the Project have been 
obtained. To the Borrower’s knowledge, all Licenses obtained by the Borrower have been 
validly issued and are in full force and effect. The Borrower has no reason to believe that any of 
the Licenses required for the future use and occupancy of the Project and not heretofore obtained 
by the Borrower will not be obtained by the Borrower in the ordinary course following the 
Completion Date. No Licenses will terminate, or become void or voidable or terminable, upon 
any sale, transfer or other disposition of the Project, including any transfer pursuant to 
foreclosure sale under the Security Instrument or deed in lieu of foreclosure thereunder. The 
Project does not violate any density or building setback requirements of the applicable zoning 
law except to the extent, if any, shown on the survey. No proceedings are, to the best of the 
Borrower’s knowledge, pending or threatened that would result in a change of the zoning of the 
Project. 

Section 4.1.22  Flood Zone.  Subsequent to Closing, if the Mortgaged Property is 
determined to be in a Special Flood Hazard Area, Borrower will obtain appropriate flood 
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insurance as required under the National Flood Insurance Act of 1968, Flood Disaster Protection 
Act of 1973, or the National Flood Insurance Reform Act of 1994 as amended or as required by 
the Servicer pursuant to its underwriting guidelines.  

Section 4.1.23  Physical Condition. The Project, including all Improvements, parking 
facilities, systems, fixtures, Equipment and landscaping, are or, after completion of the 
construction, will be in good and habitable condition in all material respects and in good order 
and repair in all material respects (reasonable wear and tear excepted). The Borrower has not 
received notice from any insurance company or bonding company of any defect or inadequacy in 
the Project, or any part thereof, which would adversely affect its insurability or cause the 
imposition of extraordinary premiums or charges thereon or any termination of any policy of 
insurance or bond. The physical configuration of the Project is not in material violation of the 
ADA, if required under applicable law. 

Section 4.1.24  Encroachments.  All of the Improvements included in determining the 
appraised value of the Project will lie wholly within the boundaries and building restriction lines 
of the Project, and no improvement on an adjoining property encroaches upon the Project, and no 
easement or other encumbrance upon the Project encroaches upon any of the Improvements, so 
as to affect the value or marketability of the Project, except those insured against by the Title 
Insurance Policy or disclosed in the survey of the Project as approved by the Servicer. 

Section 4.1.25  State Law Requirements.  The Borrower hereby represents, covenants and 
agrees to comply with the provisions of all applicable state laws relating to the Borrower Loan, 
the Funding Loan and the Project. 

Section 4.1.26  Filing and Recording Taxes.  All transfer taxes, deed stamps, intangible 
taxes or other amounts in the nature of transfer taxes required to be paid by any Person under 
applicable Legal Requirements in connection with the transfer of the Project to the Borrower 
have been paid. All mortgage, mortgage recording, stamp, intangible or other similar taxes 
required to be paid by any Person under applicable Legal Requirements in connection with the 
execution, delivery, recordation, filing, registration, perfection or enforcement of any of the 
Borrower Loan Documents and the Funding Loan Documents have been or will be paid. 

Section 4.1.27  Investment Company Act.  The Borrower is not (i) an “investment 
company” or a company “controlled” by an “investment company,” within the meaning of the 
Investment Company Act of 1940, as amended; or (ii) a “holding company” or a “subsidiary 
company” of a “holding company” or an “affiliate” of either a “holding company” or a 
“subsidiary company” within the meaning of the Public Utility Holding Company Act of 1935, 
as amended. 

Section 4.1.28  Fraudulent Transfer.  The Borrower has not accepted the Borrower Loan 
or entered into any Borrower Loan Document or Funding Loan Document with the actual intent 
to hinder, delay or defraud any creditor, and the Borrower has received reasonably equivalent 
value in exchange for its obligations under the Borrower Loan Documents and the Funding Loan 
Documents. Giving effect to the transactions contemplated by the Borrower Loan Documents 
and the Funding Loan Documents, the fair saleable value of the Borrower’s assets exceeds and 
will, immediately following the execution and delivery of the Borrower Loan Documents and the 
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Funding Loan Documents, exceed the Borrower’s total liabilities, including subordinated, 
unliquidated, disputed or contingent liabilities. The fair saleable value of the Borrower’s assets is 
and will, immediately following the execution and delivery of the Borrower Loan Documents 
and the Funding Loan Documents, be greater than the Borrower’s probable liabilities, including 
the maximum amount of its contingent liabilities or its debts as such debts become absolute and 
matured. The Borrower’s assets do not and, immediately following the execution and delivery of 
the Borrower Loan Documents and the Funding Loan Documents will not, constitute 
unreasonably small capital to carry out its business as conducted or as proposed to be conducted. 
The Borrower does not intend to, and does not believe that it will, incur debts and liabilities 
(including contingent liabilities and other commitments) beyond its ability to pay such debts as 
they mature (taking into account the timing and amounts to be payable on or in respect of 
obligations of the Borrower). 

Section 4.1.29  Ownership of the Borrower. Except as set forth in the Partnership 
Agreement of the Borrower, the Borrower has no obligation to any Person to purchase, 
repurchase or issue any ownership interest in it. 

Section 4.1.30  Environmental Matters.  To the best of Borrower’s knowledge, the 
Project is not in violation of any Legal Requirement pertaining to or imposing liability or 
standards of conduct concerning environmental regulation, contamination or clean-up, and will 
comply with covenants and requirements relating to environmental hazards as set forth in the 
Security Instrument. The Borrower will execute and deliver the Agreement of Environmental 
Indemnification. 

Section 4.1.31  Name; Principal Place of Business.  Unless prior Written Notice is given 
to the Funding Lender, the Borrower does not use and will not use any trade name, and has not 
done and will not do business under any name other than its actual name set forth herein. The 
principal place of business of the Borrower is its primary address for notices as set forth in 
Section 10.1 hereof, and the Borrower has no other place of business, other than the Project and 
such principal place of business. 

Section 4.1.32  Subordinated Debt.  There is no secured or unsecured indebtedness with 
respect to the Project or any residual interest therein, other than Permitted Encumbrances and the 
permitted secured indebtedness described in Section 6.7 hereof, except an unsecured deferred 
developer fee not to exceed the amount permitted by Funding Lender as determined on the 
Closing Date. 

Section 4.1.33  Filing of Taxes.  The Borrower has filed (or has obtained effective 
extensions for filing) all federal, state and local tax returns required to be filed and has paid or 
made adequate provision for the payment of all federal, state and local taxes, charges and 
assessments, if any, payable by the Borrower. 

Section 4.1.34  General Tax.  All representations, warranties and certifications of the 
Borrower set forth in the Regulatory Agreement and the Tax Certificate are incorporated by 
reference herein and the Borrower will comply with such as if set forth herein. 
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Section 4.1.35  Approval of the Borrower Loan Documents and Funding Loan 
Documents.  By its execution and delivery of this Borrower Loan Agreement, the Borrower 
approves the form and substance of the Borrower Loan Documents and the Funding Loan 
Documents, and agrees to carry out the responsibilities and duties specified in the Borrower 
Loan Documents and the Funding Loan Documents to be carried out by the Borrower. The 
Borrower acknowledges that (a) it understands the nature and structure of the transactions 
relating to the financing of the Project, (b) it is familiar with the provisions of all of the Borrower 
Loan Documents and the Funding Loan Documents and other documents and instruments 
relating to the financing, (c) it understands the risks inherent in such transactions, including 
without limitation the risk of loss of the Project, and (d) it has not relied on the Governmental 
Lender, the Funding Lender, the Fiscal Agent or the Servicer for any guidance or expertise in 
analyzing the financial or other consequences of the transactions contemplated by the Borrower 
Loan Documents and the Funding Loan Documents or otherwise relied on the Governmental 
Lender, the Funding Lender, the Fiscal Agent or the Servicer in any manner. 

Section 4.1.36  Funding Loan Agreement.  The Borrower Loan is being made in 
conjunction with the Funding Loan, Borrower has read and accepts and agrees to be subject to 
the Funding Loan Agreement and the Funding Loan Documents. 

Section 4.1.37  Americans with Disabilities Act.  The Project, as designed, will conform 
in all material respects with all applicable zoning, planning, building and environmental laws, 
ordinances and regulations of governmental authorities having jurisdiction over the Project, 
including, but not limited to, the Americans with Disabilities Act of 1990 (“ADA”), to the extent 
required (as evidenced by an architect’s certificate to such effect). 

Section 4.1.38  Requirements of Act, Code and Regulations.  The Project satisfies all 
requirements of the Act, the Code and the Regulations applicable to the Project. 

Section 4.1.39  Regulatory Agreement.  The Project is, as of the date of origination of the 
Funding Loan, in compliance with all requirements of the Regulatory Agreement to the extent 
such requirements are applicable; and the Borrower intends to cause the residential units in the 
Project to be rented or available for rental on a basis which satisfies the requirements of the 
Regulatory Agreement, including all applicable requirements of the Act and the Code and the 
Regulations, and pursuant to leases which comply with all applicable laws. 

Section 4.1.40  Intention to Hold Project.  The Borrower intends to hold the Project for its 
own account and has no current plans, and has not entered into any agreement, except as 
contemplated by the Partnership Agreement, to sell the Project or any part of it; and the 
Borrower intends to occupy the Project or cause the Project to be occupied and to operate it or 
cause it to be operated at all times during the term of this Borrower Loan Agreement in 
compliance with the terms of this Borrower Loan Agreement and the Regulatory Agreement and 
does not know of any reason why the Project will not be so used by it in the absence of 
circumstances not now anticipated by it or totally beyond its control. 

Section 4.1.41  Concerning General Partner.  The general partner of Borrower is a limited 
liability company, duly organized and validly existing under the laws of the State of California. 
The General Partner has all requisite power and authority, rights and franchises to enter into and 
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perform its obligations under the Borrower Loan Documents and the Funding Loan Documents 
to be executed by the General Partner for its own account and on behalf of Borrower, as general 
partner of Borrower, under this Borrower Loan Agreement and the other Borrower Loan 
Documents and the Funding Loan Documents. 

General Partner has made all filings (including, without limitation, all required filings 
related to the use of fictitious business names) and is in good standing in the State and in each 
other jurisdiction in which the character of the property it owns or the nature of the business it 
transacts makes such filings necessary or where the failure to make such filings could have a 
material adverse effect on the business, operations, assets, condition (financial or otherwise) or 
prospects of General Partner. 

General Partner is duly authorized to do business in the State. 

The execution, delivery and performance by Borrower of the Borrower Loan Documents 
and the Funding Loan Documents have been duly authorized by all necessary action of General 
Partner on behalf of Borrower, and by all necessary action on behalf of General Partner. 

The execution, delivery and performance by General Partner, on behalf of Borrower, of 
the Borrower Loan Documents and the Funding Loan Documents will not violate (i) General 
Partner’s organizational documents; (ii) any other Legal Requirement affecting General Partner 
or any of its properties; or (iii) any agreement to which General Partner is bound or to which it is 
a party; and will not result in or require the creation (except as provided in or contemplated by 
this Borrower Loan Agreement) of any Lien upon any of such properties, any of the Collateral or 
any of the property or funds pledged or delivered to Funding Lender pursuant to the Security 
Documents. 

Section 4.1.42  Government and Private Approvals.  All governmental or regulatory 
orders, consents, permits, authorizations and approvals required for the construction, use, 
occupancy and operation of the Improvements, that may be granted or denied in the discretion of 
any Governmental Authority, have been obtained and are in full force and effect (or, in the case 
of any of the foregoing that Borrower is not required to have as of the Closing Date, will be 
obtained), and will be maintained in full force and effect at all times during the construction of 
the Improvements. All such orders, consents, permits, authorizations and approvals that may not 
be denied in the discretion of any Governmental Authority shall be obtained prior to the 
commencement of any work for which such orders, consents, permits, authorizations or 
approvals are required, and, once obtained, such orders, consents, permits, authorizations and 
approvals will be maintained in full force and effect at all times during the construction of the 
Improvements. Except as set forth in the preceding two sentences, no additional governmental or 
regulatory actions, filings or registrations with respect to the Improvements, and no approvals, 
authorizations or consents of any trustee or holder of any indebtedness or obligation of 
Borrower, are required for the due execution, delivery and performance by Borrower or General 
Partner of any of the Borrower Loan Documents or the Funding Loan Documents or the Related 
Documents executed by Borrower or General Partner, as applicable. All required zoning 
approvals have been obtained, and the zoning of the Project for the Project is not conditional 
upon the happening of any further event. 
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Section 4.1.43  Concerning Guarantor.  The Guaranty has been duly executed and 
delivered by Guarantor and is a legally valid and binding obligation of Guarantor, enforceable 
against Guarantor in accordance with its terms, except as enforceability may be limited by 
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights 
generally and by general principles of equity. 

Section 4.1.44  No Material Defaults.  Except as previously disclosed to Funding Lender 
in writing, there exists no material violation of or material default by Borrower under, and, to the 
best knowledge of Borrower, no event has occurred which, upon the giving of notice or the 
passage of time, or both, would constitute a material default with respect to: (i) the terms of any 
instrument evidencing, securing or guaranteeing any indebtedness secured by the Project or any 
portion or interest thereof or therein; (ii) any lease or other agreement affecting the Project or to 
which Borrower is a party; (iii) any license, permit, statute, ordinance, law, judgment, order, 
writ, injunction, decree, rule or regulation of any Governmental Authority, or any determination 
or award of any arbitrator to which Borrower or the Project may be bound; or (iv) any mortgage, 
instrument, agreement or document by which Borrower or any of its respective properties is 
bound; in the case of any of the foregoing: (1) which involves any Borrower Loan Document or 
Funding Loan Document; (2) which involves the Project and is not adequately covered by 
insurance; (3) that might materially and adversely affect the ability of Borrower, General Partner 
or Guarantor to perform any of its respective obligations under any of the Borrower Loan 
Documents or the Funding Loan Documents or any other material instrument, agreement or 
document to which it is a party; or (4) which might adversely affect the priority of the Liens 
created by this Borrower Loan Agreement or any of the Borrower Loan Documents or the 
Funding Loan Documents. 

Section 4.1.45  Payment of Taxes.  Except as previously disclosed to Funding Lender in 
writing: (i) all tax returns and reports of Borrower, General Partner and Guarantor required to be 
filed have been timely filed, and all taxes, assessments, fees and other governmental charges 
upon Borrower, General Partner and Guarantor, and upon their respective properties, assets, 
income and franchises, which are due and payable have been paid when due and payable; and (ii) 
Borrower knows of no proposed tax assessment against it or against General Partner or 
Guarantor that would be material to the condition (financial or otherwise) of Borrower, General 
Partner or Guarantor, and neither Borrower nor General Partner have contracted with any 
Government Authority in connection with such taxes. 

Section 4.1.46  Rights to Project Agreements and Licenses.  Borrower is the legal and 
beneficial owner of all rights in and to the Plans and Specifications and all existing Project 
Agreements and Licenses, and will be the legal and beneficial owner of all rights in and to all 
future Project Agreements and Licenses. Borrower’s interest in the Plans and Specifications and 
all Project Agreements and Licenses is not subject to any present claim (other than under the 
Borrower Loan Documents and the Funding Loan Documents and the Subordinate Loan 
Documents or as otherwise approved by Funding Lender in its sole discretion), set-off or 
deduction other than in the ordinary course of business. 

Section 4.1.47  Patriot Act Compliance.  Borrower is not now, nor has ever been (i) listed 
on any Government Lists (as defined below), (ii) a person who has been determined by a 
Governmental Authority to be subject to the prohibitions contained in Presidential Executive 
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Order No. 13224 (Sept. 23, 2001) or any other similar prohibitions contained in the rules and 
regulations of OFAC or in any enabling legislation or other Presidential Executive Orders in 
respect thereof, (iii) indicted for or convicted of any felony involving a crime or crimes of moral 
turpitude or for any Patriot Act Offense, or (iv) under investigation by any Governmental 
Authority for alleged criminal activity. For purposes hereof, the term “Patriot Act Offense” shall 
mean any violation of the criminal laws of the United States of America or of any of the several 
states, or that would be a criminal violation if committed within the jurisdiction of the United 
States of America or any of the several states, relating to terrorism or the laundering of monetary 
instruments, including any offense under (A) the criminal laws against terrorism; (B) the 
criminal laws against money laundering, (C) Bank Representative Secrecy Act, as amended, (D) 
the Money Laundering Control Act of 1986, as amended, or (E) the Patriot Act. “Patriot Act 
Offense” also includes the crimes of conspiracy to commit, or aiding and abetting another to 
commit, a Patriot Act Offense. For purposes hereof, the term “Government Lists” shall mean (1) 
the Specially Designated Nationals and Blocked Persons Lists maintained by the Office of 
Foreign Assets Control (“OFAC”), (2) any other list of terrorists, terrorist organizations or 
narcotics traffickers maintained pursuant to any of the Rules and Regulations of OFAC that 
Funding Lender notified Borrower in writing is now included in “Government Lists”, or (3) any 
similar lists maintained by the United States Department of State, the United States Department 
of Commerce or any other Government Authority or pursuant to any Executive Order of the 
President of the United States of America that Funding Lender notified Borrower in writing is 
now included in “Government Lists”. 

Section 4.1.48  Rent Schedule.  Borrower has prepared a prospective Unit absorption and 
rent collection schedule with respect to the Project substantially in the form attached as an 
exhibit to the Construction Funding Agreement, which schedule takes into account, among other 
relevant factors (i) a schedule of minimum monthly rentals for the Units, and (ii) any and all 
concessions by means of free rent periods, and on the basis of such schedule, Borrower believes 
it will collect rents with respect to the Project in amounts greater than or equal to debt service on 
the Borrower Loan. 

Section 4.1.49  Subordinate Loan Documents.  The Subordinate Loan Documents are in 
full force and effect and Borrower has paid all commitment fees and other amounts due and 
payable to the Subordinate Lenders thereunder. There exists no material violation of or material 
default by Borrower under, and, to the best knowledge of Borrower, no event has occurred 
which, upon the giving of notice or the passage of time, or both, would constitute a material 
default under the Subordinate Loan Documents. 

Section 4.1.50  Ground Lease.  The Ground Lease is in full force and effect and Borrower 
has paid all commitment fees and other amounts due and payable to the lessor thereunder. There 
exists no material violation of or material default by Borrower under the Ground Lease, and, to 
the best knowledge of Borrower, no event has occurred which, upon the giving of notice or the 
passage of time, or both, would constitute a material default under the Ground Lease. 

Section 4.1.51  Other Documents.  Each of the representations and warranties of 
Borrower or General Partner contained in any of the other Borrower Loan Documents or the 
Funding Loan Documents or Related Documents is true and correct in all material respects (or, 
in the case of representations or warranties contained in any of the other Borrower Loan 
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Documents or Funding Loan Documents or Related Documents that speak as of a particular date, 
were true and correct in all material respects as of such date). All of such representations and 
warranties are incorporated herein for the benefit of Funding Lender. 

Section 4.2 Survival of Representations and Covenants.  All of the representations and 
warranties in Section 4.1 hereof and elsewhere in the Borrower Loan Documents (i) shall survive 
for so long as any portion of the Borrower Payment Obligations remains due and owing and (ii) 
shall be deemed to have been relied upon by the Governmental Lender and the Servicer 
notwithstanding any investigation heretofore or hereafter made by the Governmental Lender or 
the Servicer or on its or their behalf, provided, however, that the representations, warranties and 
covenants set forth in Section 4.1.30 hereof shall survive in perpetuity and shall not be subject to 
the exculpation provisions of Section 11.1 hereof. 

ARTICLE V 

AFFIRMATIVE COVENANTS 

During the term of this Borrower Loan Agreement, the Borrower hereby covenants and 
agrees with the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer 
that: 

Section 5.1 Existence. The Borrower shall (i) do or cause to be done all things 
necessary to preserve, renew and keep in full force and effect its existence and its material rights, 
and franchises, (ii) continue to engage in the business presently conducted by it, (iii) obtain and 
maintain all material Licenses, and (iv) qualify to do business and remain in good standing under 
the laws of the State. 

Section 5.2 Taxes and Other Charges. The Borrower shall pay all Taxes and Other 
Charges as the same become due and payable and prior to their becoming delinquent in 
accordance with the Security Instrument, except to the extent that the amount, validity or 
application thereof is being contested in good faith as permitted by the Security Instrument. 

The Borrower covenants to pay all taxes and Other Charges of any type or character 
charged to the Funding Lender affecting the amount available to the Funding Lender from 
payments to be received hereunder or in any way arising due to the transactions contemplated 
hereby (including taxes and Other Charges assessed or levied by any public agency or 
governmental authority of whatsoever character having power to levy taxes or assessments) but 
excluding franchise taxes based upon the capital and/or income of the Funding Lender and taxes 
based upon or measured by the net income of the Funding Lender; provided, however, that the 
Borrower shall have the right to protest any such taxes or Other Charges and to require the 
Funding Lender, at the Borrower’s expense, to protest and contest any such taxes or Other 
Charges levied upon them and that the Borrower shall have the right to withhold payment of any 
such taxes or Other Charges pending disposition of any such protest or contest unless such 
withholding, protest or contest would adversely affect the rights or interests of the Funding 
Lender. This obligation shall remain valid and in effect notwithstanding repayment of the 
Borrower Loan hereunder or termination of this Borrower Loan Agreement. 
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Section 5.3 Repairs; Maintenance and Compliance; Physical Condition. The Borrower 
shall cause the Project to be maintained in a good, habitable and safe (so as to not threaten the 
health or safety of the Project’s tenants or their invited guests) condition and repair (reasonable 
wear and tear excepted) as set forth in the Security Instrument and shall not remove, demolish or 
materially alter the Improvements or Equipment (except for removal of aging or obsolete 
equipment or furnishings in the normal course of business), except as provided in the Security 
Instrument. 

Section 5.4 Litigation. The Borrower shall give prompt Written Notice to the 
Governmental Lender, the Funding Lender and the Servicer of any litigation, governmental 
proceedings or claims or investigations regarding an alleged actual violation of a Legal 
Requirement pending or, to the Borrower’s knowledge, threatened against the Borrower which 
might materially adversely affect the Borrower’s condition (financial or otherwise) or business or 
the Project. 

Section 5.5 Performance of Other Agreements. The Borrower shall observe and 
perform in all material respects each and every term to be observed or performed by it pursuant 
to the terms of any agreement or instrument affecting or pertaining to the Project. 

Section 5.6 Notices. The Borrower shall promptly advise the Governmental Lender, 
the Funding Lender and the Servicer of (i) any Material Adverse Change in the Borrower’s 
financial condition, assets, properties or operations other than general changes in the real estate 
market, (ii) any fact or circumstance affecting the Borrower or the Project that materially and 
adversely affects the Borrower’s ability to meet its obligations hereunder or under any of the 
other Borrower Loan Document to which it is a party in a timely manner, or (iii) the occurrence 
of any Potential Default or Event of Default of which the Borrower has knowledge. If the 
Borrower becomes subject to federal or state securities law filing requirements, the Borrower 
shall cause to be delivered to the Governmental Lender, the Funding Lender and the Servicer any 
Securities and Exchange Commission or other public filings, if any, of the Borrower within two 
(2) Business Days of such filing. 

Section 5.7 Cooperate in Legal Proceedings. The Borrower shall cooperate fully with 
the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer with respect to, 
and permit the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer at 
their option, to participate in, any proceedings before any Governmental Authority that may in 
any way affect the rights of the Governmental Lender, the Funding Lender, the Fiscal Agent 
and/or the Servicer under any Borrower Loan Document or Funding Loan Document. 

Section 5.8 Further Assurances. The Borrower shall, at the Borrower’s sole cost and 
expense (except as provided in Section 9.1 hereof), (i) furnish to the Servicer and the Funding 
Lender all instruments, documents, boundary surveys, footing or foundation surveys (to the 
extent that Borrower’s construction of the Project alters any existing building foundations or 
footprints), certificates, plans and specifications, appraisals, title and other insurance reports and 
agreements, reasonably requested by the Servicer or the Funding Lender for the better and more 
efficient carrying out of the intents and purposes of the Borrower Loan Documents and the 
Funding Loan Documents; (ii) execute and deliver to the Servicer and the Funding Lender such 
documents, instruments, certificates, assignments and other writings, and do such other acts 



 

DMWEST #15005254 v3 40 

necessary or desirable, to evidence, preserve and/or protect the collateral at any time securing or 
intended to secure the Borrower Loan, as the Servicer, the Fiscal Agent and the Funding Lender 
may reasonably require from time to time; (iii) do and execute all and such further lawful and 
reasonable acts, conveyances and assurances for the better and more effective carrying out of the 
intents and purposes of the Borrower Loan Documents and the Funding Loan Documents, as the 
Servicer, the Fiscal Agent or the Funding Lender shall reasonably require from time to time; 
provided, however, with respect to clauses (i)-(iii) above, the Borrower shall not be required to 
do anything that has the effect of (A) changing the essential economic terms of the Borrower 
Loan or (B) imposing upon the Borrower greater personal liability under the Borrower Loan 
Documents and the Funding Loan Documents; and (iv) upon the Servicer’s, the Fiscal Agent’s or 
the Funding Lender’s request therefor given from time to time after the occurrence of any 
Potential Default or Event of Default for so long as such Potential Default or Event of Default, as 
applicable, is continuing pay for (a) reports of UCC, federal tax lien, state tax lien, judgment and 
pending litigation searches with respect to the Borrower and (b) searches of title to the Project, 
each such search to be conducted by search firms reasonably designated by the Servicer, the 
Fiscal Agent or the Funding Lender in each of the locations reasonably designated by the 
Servicer, the Fiscal Agent or the Funding Lender. 

Section 5.9 Delivery of Financial Information. After notice to the Borrower of a 
Secondary Market Disclosure Document, the Borrower shall, concurrently with any delivery to 
the Funding Lender or the Servicer, deliver copies of all financial information required under 
Article IX. 

Section 5.10 Environmental Matters. So long as the Borrower owns or is in possession 
of the Project, the Borrower shall (a) keep the Project in compliance with all Hazardous 
Materials Laws (as defined in the Security Instrument), (b) promptly notify the Funding Lender 
and the Servicer if the Borrower shall become aware that any Hazardous Materials (as defined in 
the Security Instrument) are on or near the Project in violation of Hazardous Materials Laws, and 
(c) commence and thereafter diligently prosecute to completion all remedial work necessary with 
respect to the Project required under any Hazardous Material Laws, in each case as set forth in 
the Security Instrument or the Agreement of Environmental Indemnification.   

Section 5.11 Lender’s and Funding Lender’s Fees. The Borrower covenants to pay the 
reasonable fees and expenses of the Governmental Lender (including the Ongoing Governmental 
Lender Fee), the Fiscal Agent and the Funding Lender or any agents, attorneys, accountants, 
consultants selected by the Governmental Lender, the Fiscal Agent or the Funding Lender to act 
on its behalf in connection with this Borrower Loan Agreement and the other Borrower Loan 
Documents, the Regulatory Agreement and the Funding Loan Documents, including, without 
limitation, any origination fee or application fee due to Funding Lender and any and all 
reasonable expenses incurred in connection with the making of the Borrower Loan or in 
connection with any litigation which may at any time be instituted involving the Borrower Loan, 
this Borrower Loan Agreement, the other Borrower Loan Documents, the Regulatory Agreement 
and the Funding Loan Documents or any of the other documents contemplated thereby, or in 
connection with the reasonable supervision or inspection of the Borrower, its properties, assets or 
operations or otherwise in connection with the administration of the foregoing. This obligation 
shall remain valid and in effect notwithstanding repayment of the Borrower Loan hereunder or 
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termination of this Borrower Loan Agreement regarding any fees and expenses incurred prior to 
such repayment or termination. 

Section 5.12 Estoppel Statement. The Borrower shall furnish to the Funding Lender, the 
Fiscal Agent or the Servicer for the benefit of the Funding Lender or the Servicer within ten (10) 
days after request by the Funding Lender and the Servicer, with a statement, duly acknowledged 
and certified, setting forth (i) the unpaid principal of the Borrower Note, (ii) the applicable 
Interest Rate, (iii) the date installments of interest and/or principal were last paid, (iv) any offsets 
or defenses to the payment of the Borrower Payment Obligations, and (v) that the Borrower Loan 
Documents and the Funding Loan Documents to which the Borrower is a party are valid, legal 
and binding obligations of the Borrower and have not been modified or, if modified, giving 
particulars of such modification, and no Event of Default exists thereunder or specify any Event 
of Default that does exist thereunder. The Borrower shall use commercially reasonable efforts to 
furnish to the Funding Lender or the Servicer, within 30 days of a request by the Funding Lender 
or Servicer, tenant estoppel certificates from each commercial tenant at the Project in form and 
substance reasonably satisfactory to the Funding Lender and the Servicer; provided that the 
Funding Lender and the Servicer shall not make such requests more frequently than twice in any 
year. 

Section 5.13 Defense of Actions. The Borrower shall appear in and defend any action 
or proceeding purporting to affect the security for this Borrower Loan Agreement hereunder or 
under the Borrower Loan Documents and the Funding Loan Documents, and shall pay, in the 
manner required by Section 2.4 hereof, all costs and expenses, including the cost of evidence of 
title and attorneys’ fees, in any such action or proceeding in which Funding Lender may appear. 
If the Borrower fails to perform any of the covenants or agreements contained in this Borrower 
Loan Agreement or any other Borrower Loan Document, or if any action or proceeding is 
commenced that is not diligently defended by the Borrower which affects the Funding Lender’s 
interest in the Project or any part thereof, including eminent domain, code enforcement or 
proceedings of any nature whatsoever under any Federal or state law, whether now existing or 
hereafter enacted or amended, then the Funding Lender may make such appearances, disburse 
such sums and take such action as the Funding Lender deems necessary or appropriate to protect 
its interests. Such actions include disbursement of attorneys’ fees, entry upon the Project to make 
repairs or take other action to protect the security of the Project, and payment, purchase, contest 
or compromise of any encumbrance, charge or lien which in the judgment of Funding Lender 
appears to be prior or superior to the Borrower Loan Documents or the Funding Loan 
Documents. The Funding Lender shall have no obligation to do any of the above. The Funding 
Lender may take any such action without notice to or demand upon the Borrower. No such 
action shall release the Borrower from any obligation under this Borrower Loan Agreement or 
any of the other Borrower Loan Documents or Funding Loan Documents. In the event (i) that the 
Security Instrument is foreclosed in whole or in part or that any Borrower Loan Document is put 
into the hands of an attorney for collection, suit, action or foreclosure, or (ii) of the foreclosure of 
any mortgage, deed of trust or deed to secure debt prior to or subsequent to the Security 
Instrument or any Borrower Loan Document in which proceeding the Funding Lender is made a 
party or (iii) of the bankruptcy of the Borrower or an assignment by the Borrower for the benefit 
of its creditors, the Borrower shall be chargeable with and agrees to pay all costs of collection 
and defense, including actual attorneys’ fees in connection therewith and in connection with any 
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appellate proceeding or post-judgment action involved therein, which shall be due and payable 
together with all required service or use taxes. 

Section 5.14 Expenses. The Borrower shall pay all reasonable expenses incurred by the 
Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer (except as 
provided in Section 9.1 hereof) in connection with the Borrower Loan and the Funding Loan, 
including reasonable fees and expenses of the Governmental Lender’s, the Fiscal Agent’s, the 
Funding Lender’s and the Servicer’s attorneys, environmental, engineering and other 
consultants, and fees, charges or taxes for the recording or filing of the Borrower Loan 
Documents and the Funding Loan Documents. The Borrower shall pay or cause to be paid all 
reasonable expenses of the Governmental Lender, the Funding Lender, the Fiscal Agent and the 
Servicer (except as provided in Section 9.1 hereof) in connection with the issuance or 
administration of the Borrower Loan and the Funding Loan, including audit costs, inspection 
fees, settlement of condemnation and casualty awards, and premiums for title insurance and 
endorsements thereto. The Borrower shall, upon request, promptly reimburse the Governmental 
Lender, the Funding Lender, the Fiscal Agent and the Servicer for all reasonable amounts 
expended, advanced or incurred by the Governmental Lender, the Funding Lender, the Fiscal 
Agent and the Servicer to collect the Borrower Note, or to enforce the rights of the 
Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer under this 
Borrower Loan Agreement or any other Borrower Loan Document, or to defend or assert the 
rights and claims of the Governmental Lender, the Funding Lender, the Fiscal Agent and the 
Servicer under the Borrower Loan Documents and the Funding Loan Documents arising out of 
an Event of Default or with respect to the Project (by litigation or other proceedings) arising out 
of an Event of Default, which amounts will include all court costs, attorneys’ fees and expenses, 
fees of auditors and accountants, and investigation expenses as may be reasonably incurred by 
the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer in connection 
with any such matters (whether or not litigation is instituted), together with interest at the Default 
Rate on each such amount from the date of disbursement until the date of reimbursement to the 
Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer, all of which shall 
constitute part of the Borrower Loan and the Funding Loan and shall be secured by the Borrower 
Loan Documents and the Funding Loan Documents. The obligations and liabilities of the 
Borrower under this Section 5.14 shall survive the Term of this Borrower Loan Agreement and 
the exercise by the Governmental Lender, the Funding Lender, the Fiscal Agent or the Servicer, 
as the case may be, of any of its rights or remedies under the Borrower Loan Documents and the 
Funding Loan Documents, including the acquisition of the Project by foreclosure or a 
conveyance in lieu of foreclosure. Notwithstanding the foregoing, the Borrower shall not be 
obligated to pay amounts incurred as a result of the willful misconduct of the Governmental 
Lender, or the gross negligence or willful misconduct of any other party, and any obligations of 
the Borrower to pay for environmental inspections or audits will be governed by Section 18(i) 
and 43(i) of the Security Instrument. 

The Governmental Lender shall not be responsible for any costs associated with any 
securitization of the Borrower Loan or the Funding Loan. The Borrower shall not be responsible 
for any costs associated with any securitization of the Borrower Loan or the Funding Loan, 
except to the extent provided in Article IX hereof or Section 5.15 below.  
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Section 5.15 Indemnity. In addition to its other obligations hereunder, and in addition to 
any and all rights of reimbursement, indemnification, subrogation and other rights of 
Governmental Lender, the Fiscal Agent or Funding Lender pursuant hereto and under law or 
equity, to the fullest extent permitted by law, the Borrower agrees to indemnify, hold harmless 
and defend the Governmental Lender, the Funding Lender, the Fiscal Agent, the Servicer, the 
Beneficiary Parties, Citigroup, Inc. and each of their respective officers, directors, employees, 
attorneys and agents (each an “Indemnified Party”), against any and all losses, damages, claims, 
actions, liabilities, reasonable costs and expenses of any nature, kind or character (including, 
without limitation, reasonable attorneys’ fees, litigation and court costs, amounts paid in 
settlement (to the extent that the Borrower has consented to such settlement) and amounts paid to 
discharge judgments) (hereinafter, the “Liabilities”) to which the Indemnified Parties, or any of 
them, may become subject under federal or state securities laws or any other statutory law or at 
common law or otherwise, to the extent arising out of or based upon or in any way relating to: 

(a) The Borrower Loan Documents and the Funding Loan Documents or the 
execution or amendment thereof or in connection with transactions contemplated thereby, 
including the sale, transfer or resale of the Borrower Loan or the Funding Loan, except with 
respect to any Secondary Market Disclosure Document (other than any Borrower’s obligations 
under Article IX); 

(b) Any act or omission of the Borrower or any of its agents, contractors, servants, 
employees or licensees in connection with the Borrower Loan, the Funding Loan or the Project, 
the operation of the Project, or the condition, environmental or otherwise, occupancy, use, 
possession, conduct or management of work done in or about, or from the planning, design, 
acquisition, construction, installation or rehabilitation of, the Project or any part thereof; 

(c) Any lien (other than a Permitted Lien) or charge upon payments by the Borrower 
to the Governmental Lender, the Fiscal Agent or the Funding Lender hereunder, or any taxes 
(including, without limitation, all ad valorem taxes and sales taxes), assessments, impositions 
and Other Charges imposed on the Governmental Lender, the Fiscal Agent or the Funding 
Lender in respect of any portion of the Project; 

(d) Any violation of any environmental law, rule or regulation with respect to, or the 
release of any toxic substance from, the Project or any part thereof during the period in which the 
Borrower is in possession or control of the Project; 

(e) The enforcement of, or any action taken by the Governmental Lender, the Fiscal 
Agent or the Funding Lender related to remedies under, this Borrower Loan Agreement and the 
other Borrower Loan Documents and the Funding Loan Documents; 

(f) [Reserved]; 

(g) Any untrue statement or misleading statement or alleged untrue statement or 
alleged misleading statement of a material fact by the Borrower made in the course of 
Borrower’s applying for the Borrower Loan or the Funding Loan or contained in any of the 
Borrower Loan Documents or Funding Loan Documents to which the Borrower is a party; 

(h) Any Determination of Taxability; 
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(i) Any breach (or alleged breach) by Borrower of any representation, warranty or 
covenant made in or pursuant to this Borrower Loan Agreement or in connection with any 
written or oral representation, presentation, report, appraisal or other information given or 
delivered by Borrower, General Partner, Guarantor or their affiliates to Governmental Lender, 
the Fiscal Agent, the Funding Lender, Servicer or any other Person in connection with 
Borrower’s application for the Borrower Loan and the Funding Loan (including, without 
limitation, any breach or alleged breach by Borrower of any agreement with respect to the 
provision of any substitute credit enhancement, if applicable); 

(j) Any failure (or alleged failure) by Borrower, the Funding Lender or the 
Governmental Lender to comply with applicable federal and state laws and regulations 
pertaining to the making of the Borrower Loan and the Funding Loan; 

(k) The Project, or the condition, occupancy, use, possession, conduct or management 
of, or work done in or about, or from the planning, design, acquisition, installation, construction 
of, the Project or any part thereof; or 

(l) The use of the proceeds of the Borrower Loan and the Funding Loan,  

except, in the case of the foregoing indemnification of the Governmental Lender or any related 
Indemnified Party, to the extent such damages are caused by the willful misconduct of such 
Indemnified Party and, in the case of foregoing indemnification of the Fiscal Agent, the Funding 
Lender, the Servicer or any related Indemnified Party, to the extent such damages are caused by 
the gross negligence or willful misconduct of such Indemnified Party. Notwithstanding anything 
herein to the contrary, the Borrower’s indemnification obligations to the parties specified in 
Section 9.1.4 hereof with respect to any securitization or Secondary Market Transaction 
described in Article IX hereof shall be limited to the indemnity set forth in Section 9.1.4 hereof. 
In the event that any action or proceeding is brought against any Indemnified Party with respect 
to which indemnity may be sought hereunder, the Borrower, upon written notice from the 
Indemnified Party (which notice shall be timely given so as not to materially impair the 
Borrower’s right to defend), shall assume the investigation and defense thereof, including the 
employment of counsel reasonably approved by the Indemnified Party, and shall assume the 
payment of all expenses related thereto, with full power to litigate, compromise or settle the 
same in its sole discretion; provided that the Indemnified Party shall have the right to review and 
approve or disapprove any such compromise or settlement, which approval shall not be 
unreasonably withheld. Each Indemnified Party shall have the right to employ separate counsel 
in any such action or proceeding and to participate in the investigation and defense thereof. The 
Borrower shall pay the reasonable fees and expenses of such separate counsel; provided, 
however, that such Indemnified Party may only employ separate counsel at the expense of the 
Borrower if and only if in such Indemnified Party’s good faith judgment (based on the advice of 
counsel) a conflict of interest exists or could arise by reason of common representation. 

Notwithstanding any transfer of the Project to another owner in accordance with the 
provisions of this Borrower Loan Agreement or the Regulatory Agreement, the Borrower shall 
remain obligated to indemnify each Indemnified Party pursuant to this Section 5.15 if such 
subsequent owner fails to indemnify any party entitled to be indemnified hereunder, unless the 
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Governmental Lender and the Funding Lender have consented to such transfer and to the 
assignment of the rights and obligations of the Borrower hereunder. 

The rights of any persons to indemnity hereunder shall survive the final payment or 
defeasance of the Borrower Loan and the Funding Loan and in the case of the Servicer, any 
resignation or removal. The provisions of this Section 5.15 shall survive the termination of this 
Borrower Loan Agreement. 

Section 5.16 No Warranty of Condition or Suitability by the Governmental Lender or 
Funding Lender.  Neither the Governmental Lender nor the Funding Lender makes any warranty, 
either express or implied, as to the condition of the Project or that it will be suitable for the 
Borrower’s purposes or needs. 

Section 5.17 Right of Access to the Project.  The Borrower agrees that the 
Governmental Lender, the Funding Lender, the Servicer and the Construction Consultant, and 
their duly authorized agents, attorneys, experts, engineers, accountants and representatives shall 
have the right, but no obligation at all reasonable times during business hours and upon 
reasonable notice, to enter onto the Land (a) to examine, test and inspect the Project without 
material interference or prejudice to the Borrower’s operations or the rights of Tenants under 
their tenant leases and (b) to perform such work in and about the Project made necessary by 
reason of the Borrower’s default under any of the provisions of this Borrower Loan Agreement. 
The Governmental Lender, the Funding Lender, the Servicer, and their duly authorized agents, 
attorneys, accountants and representatives shall also be permitted, without any obligation to do 
so, at all reasonable times and upon reasonable notice during business hours, to examine the 
books and records of the Borrower with respect to the Project. 

Section 5.18 Notice of Default.  The Borrower will advise the Governmental Lender, 
the Funding Lender, the Fiscal Agent and the Servicer promptly in writing of the occurrence of 
any Potential Default or Event of Default hereunder, specifying the nature and period of 
existence of such event and the actions being taken or proposed to be taken with respect thereto. 

Section 5.19 Covenant with Governmental Lender and Funding Lender.  The Borrower 
agrees that this Borrower Loan Agreement is executed and delivered in part to induce the 
acceptance by the Funding Lender of the Governmental Lender Note and, accordingly, all 
covenants and agreements of the Borrower contained in this Borrower Loan Agreement are 
hereby declared to be for the benefit of the Governmental Lender, the Fiscal Agent, the Funding 
Lender and any lawful owner, holder or pledgee of the Borrower Note or the Governmental 
Lender Note from time to time. 

Section 5.20 Obligation of the Borrower to Construct the Project.  The Borrower shall 
proceed with reasonable dispatch to construct and equip the Project. If the proceeds of the 
Borrower Loan, together with the Other Borrower Moneys, available to be disbursed to the 
Borrower are not sufficient to pay the costs of such construction and equipping, the Borrower 
shall pay such additional costs from its own funds. The Borrower shall not be entitled to any 
reimbursement from the Governmental Lender, the Fiscal Agent, the Funding Lender or the 
Servicer in respect of any such costs or to any diminution or abatement in the repayment of the 
Borrower Loan. The Governmental Lender, the Fiscal Agent and the Funding Lender shall not be 
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liable to the Borrower or any other person if for any reason the Project is not completed or if the 
proceeds of the Borrower Loan are insufficient to pay all costs of the Project. The Governmental 
Lender, the Fiscal Agent and the Funding Lender do not make any representation or warranty, 
either express or implied, that moneys, if any, which will be made available to the Borrower will 
be sufficient to complete the Project, and the Governmental Lender, the Fiscal Agent and the 
Funding Lender shall not be liable to the Borrower or any other person if for any reason the 
Project is not completed. 

Section 5.21 Maintenance of Insurance.  Borrower will maintain the insurance required 
by the Security Instrument. 

Section 5.22 Information; Statements and Reports.  Borrower shall furnish or cause to 
be furnished to Governmental Lender and Funding Lender: 

(a) Notice of Default.  As soon as possible, and in any event not later than five (5) 
Business Days after the occurrence of any Event of Default or Potential Default, a statement of 
an Authorized Representative of Borrower describing the details of such Event of Default or 
Potential Default and any curative action Borrower proposes to take; 

(b) Financial Statements; Rent Rolls.  In the manner and to the extent required under 
the Security Instrument, such financial statements, expenses statements, rent rolls, reports and 
other financial documents and information as required by the Security Instrument and the other 
Borrower Loan Documents and Funding Loan Documents, in the form and within the time 
periods required therein; 

(c) General Partner.  As soon as available and in any event within one hundred 
twenty (120) days after the end of each fiscal year of General Partner, copies of the financial 
statements of General Partner as of such date, prepared in substantially the form previously 
delivered to Governmental Lender and Funding Lender and in a manner consistent therewith, or 
in such form (which may include a form prepared in accordance with GAAP) as Funding Lender 
may reasonably request; 

(d) Leasing Reports.  Prior to the Conversion Date, on a monthly basis (and in any 
event within fifteen (15) days after the end of each Calendar Month), a report of all efforts made 
by Borrower, if any, to lease all or any portion of the Project during such Calendar Month and on 
a cumulative basis since Project inception, which report shall be prepared and delivered by 
Borrower, shall be in form and substance satisfactory to Funding Lender, and shall, if requested 
by Funding Lender, be supported by copies of letters of intent, leases or occupancy agreements, 
as applicable; 

(e) Audit Reports.  Promptly upon receipt thereof, copies of all reports, if any, 
submitted to Borrower by independent public accountants in connection with each annual, 
interim or special audit of the financial statements of Borrower made by such accountants, 
including the comment letter submitted by such accountants to management in connection with 
their annual audit; 

(f) Notices; Certificates or Communications.  Immediately upon giving or receipt 
thereof, copies of any notices, certificates or other communications delivered at the Project or to 
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Borrower or General Partner naming Governmental Lender or Funding Lender as addressee or 
which could reasonably be deemed to affect the structural integrity of the Project or the ability of 
Borrower to perform its obligations under the Borrower Loan Documents and the Funding Loan 
Documents; 

(g) Certification of Non-Foreign Status.  Promptly upon request of Funding Lender 
from time to time, a Certification of Non-Foreign Status, executed on or after the date of such 
request by Funding Lender; 

(h) Compliance Certificates.  Together with each of the documents required pursuant 
to Section 5.22(b) hereof submitted by or on behalf of Borrower, a statement, in form and 
substance satisfactory to Funding Lender and certified by an Authorized Borrower 
Representative, to the effect that Borrower is in compliance with all covenants, terms and 
conditions applicable to Borrower, under or pursuant to the Borrower Loan Documents and the 
Funding Loan Documents and under or pursuant to any other Debt owing by Borrower to any 
Person, and disclosing any noncompliance therewith, and any Event of Default or Potential 
Default, and describing the status of Borrower’s actions to correct such noncompliance, Event of 
Default or Potential Default, as applicable; and 

(i) Other Items and Information.  Such other information concerning the assets, 
business, financial condition, operations, property, prospects and results of operations of 
Borrower, General Partner, Guarantor or the Project, as Funding Lender or Governmental Lender 
reasonably requests from time to time. 

Section 5.23 Additional Notices.  Borrower will, promptly after becoming aware 
thereof, give notice to Funding Lender and the Governmental Lender of: 

(a) any Lien affecting the Project, or any part thereof, other than Liens expressly 
permitted under this Borrower Loan Agreement; 

(b) any Legal Action which is instituted by or against Borrower, General Partner or 
Guarantor, or any Legal Action which is threatened against Borrower, General Partner or 
Guarantor which, in any case, if adversely determined, could have a material adverse effect upon 
the business, operations, properties, prospects, assets, management, ownership or condition 
(financial or otherwise) of Borrower, General Partner, Guarantor or the Project; 

(c) any Legal Action which constitutes an Event of Default or a Potential Default or a 
default under any other Contractual Obligation to which Borrower, General Partner or Guarantor 
is a party or by or to which Borrower, General Partner or Guarantor, or any of their respective 
properties or assets, may be bound or subject, which default would have a material adverse effect 
on the business, operations, assets (including the Project), condition (financial or otherwise) or 
prospects of Borrower, General Partner or Guarantor, as applicable; 

(d) any default, alleged default or potential default on the part of Borrower under any 
of the CC&Rs (together with a copy of each notice of default, alleged default or potential default 
received from any other party thereto); 
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(e) any notice of default, alleged default or potential default on the part of Borrower 
received from any tenant or occupant of the Project under or relating to its lease or occupancy 
agreement (together with a copy of any such notice), if, in the aggregate, notices from at least 
fifteen percent (15%) of the tenants at the Project have been received by Borrower with respect 
to, or alleging, the same default, alleged default or potential default; 

(f) any change or contemplated change in (i) the location of Borrower’s or General 
Partner’s executive headquarters or principal place of business; (ii) the legal, trade, or fictitious 
business names used by Borrower or General Partner; or (iii) the nature of the trade or business 
of Borrower; and 

(g) any default, alleged default or potential default on the part of any general or 
limited partner (including, without limitation, General Partner and the Equity Investor) under the 
Partnership Agreement. 

Section 5.24 Compliance with Other Agreements; Legal Requirements. (a) Borrower 
shall timely perform and comply with, and shall cause General Partner to timely perform and 
comply with the covenants, agreements, obligations and restrictions imposed on them under the 
Partnership Agreement, and Borrower shall not do or permit to be done anything to impair any 
such party’s rights or interests under any of the foregoing. 

(b) Borrower will comply and, to the extent it is able, will require others to comply 
with, all Legal Requirements of all Governmental Authorities having jurisdiction over the 
Project or construction and/or rehabilitation of the Improvements, and will furnish Funding 
Lender with reports of any official searches for or notices of violation of any requirements 
established by such Governmental Authorities. Borrower will comply and, to the extent it is able, 
will require others to comply, with applicable CC&Rs and all restrictive covenants and all 
obligations created by private contracts and leases which affect ownership, construction, 
rehabilitation, equipping, fixturing, use or operation of the Project, and all other agreements 
requiring a certain percentage of the Units to be rented to persons of very low, low, or moderate 
income. The Improvements, when completed, shall comply with all applicable building, zoning 
and other Legal Requirements, and will not violate any restrictions of record against the Project 
or the terms of any other lease of all or any portion of the Project. Funding Lender shall at all 
times have the right to audit, at Borrower’s expense, Borrower’s compliance with any agreement 
requiring a certain percentage of the Units to be rented to persons of very low, low, or moderate 
income, and Borrower shall supply all such information with respect thereto as Funding Lender 
may request and otherwise cooperate with Funding Lender in any such audit. Without limiting 
the generality of the foregoing, Borrower shall properly obtain, comply with and keep in effect 
(and promptly deliver copies to Funding Lender of) all permits, licenses and approvals which are 
required to be obtained from Governmental Authorities in order to construct, occupy, operate, 
market and lease the Project. 

Section 5.25 Completion and Maintenance of Project.  Borrower shall cause the 
construction of the Improvements, to be prosecuted with diligence and continuity and completed 
substantially in accordance with the Plans and Specifications, and in accordance with the 
Construction Funding Agreement, free and clear of any liens or claims for liens (but without 
prejudice to Borrower’s rights of contest under Section 10.16 hereof) (“Completion”) on or 
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before the Completion Date. Borrower shall thereafter maintain the Project as a residential 
apartment complex in good order and condition, ordinary wear and tear excepted. A maintenance 
program shall be in place at all times to assure the continuation of first class maintenance. 

Section 5.26 Fixtures.  Borrower shall deliver to Funding Lender, on demand, any 
contracts, bills of sale, statements, receipted vouchers or agreements under which Borrower or 
any other Person claims title to any materials, fixtures or articles incorporated into the 
Improvements. 

Section 5.27 Income from Project.  Borrower shall first apply all Gross Income to 
Expenses of the Project, including all amounts then required to be paid under the Borrower Loan 
Documents and the Funding Loan Documents and the funding of all sums necessary to meet the 
Replacement Reserve Fund Requirement, before using or applying such Gross Income for any 
other purpose.  Prior to the Conversion Date, Borrower shall not make or permit any 
distributions or other payments of Net Operating Income to its partners, shareholders or 
members, as applicable, in each case, without the prior Written Consent of Funding Lender. 

Section 5.28 Leases and Occupancy Agreements. 

(a) Borrower has submitted to Funding Lender, and Funding Lender has approved, 
Borrower’s standard form of tenant lease for use in the Project. Borrower shall not materially 
modify that approved lease form without Funding Lender’s prior Written Consent in each 
instance, which consent shall not be unreasonably withheld or delayed. Borrower may enter into 
leases of space within the Improvements (and amendments to such leases) in the ordinary course 
of business with bona fide third party tenants without Funding Lender’s prior Written Consent if: 

(A) The lease is a Permitted Lease, and is executed in the form attached as an 
exhibit to the Construction Funding Agreement without material modification; 

(B) Borrower, acting in good faith following the exercise of due diligence, has 
determined that the tenant meets requirements imposed under any applicable CC&R and 
is financially capable of performing all of its obligations under the lease; and 

(C) The lease conforms to the Rent Schedule attached as an exhibit to the 
Construction Funding Agreement and reflects an arm’s-length transaction, subject to the 
requirement that the Borrower comply with any applicable CC&R. 

(b) If any Event of Default has occurred and is continuing, Funding Lender may 
make written demand on Borrower to submit all future leases for Funding Lender’s approval 
prior to execution. Borrower shall comply with any such demand by Funding Lender. 

(c) No approval of any lease by Funding Lender shall be for any purpose other than 
to protect Funding Lender’s security for the Borrower Loan and to preserve Funding Lender’s 
rights under the Borrower Loan Documents and the Funding Loan Documents. No approval by 
Funding Lender shall result in a waiver of any default of Borrower. In no event shall any 
approval by Funding Lender of a lease be a representation of any kind with regard to the lease or 
its enforceability, or the financial capacity of any tenant or guarantor. 
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(d) Landlord’s Obligations. Borrower shall perform all obligations required to be 
performed by it as landlord under any lease affecting any part of the Project or any space within 
the Improvements. 

(e) Leasing and Marketing Agreements. Except as may be contemplated in the 
Management Agreement with Borrower’s Manager, Borrower shall not without the approval of 
Funding Lender enter into any leasing or marketing agreement and Funding Lender reserves the 
right to approve the qualifications of any marketing or leasing agent. 

Section 5.29 Project Agreements and Licenses.  To the extent not heretofore delivered 
to Funding Lender, Borrower will furnish to Funding Lender, as soon as available, true and 
correct copies of all Project Agreements and Licenses and the Plans and Specifications, together 
with assignments thereof to Funding Lender and consents to such assignments where required by 
Funding Lender, all in form and substance acceptable to Funding Lender. Neither Borrower nor 
General Partner has assigned or granted, or will assign or grant, a security interest in any of the 
Project Agreements and Licenses, other than to Funding Lender. 

Section 5.30 Payment of Debt Payments.  In addition to its obligations under the 
Borrower Note, Borrower will (i) duly and punctually pay or cause to be paid all principal of and 
interest on any Debt of Borrower as and when the same become due on or before the due date; 
(ii) comply with and perform all conditions, terms and obligations of other instruments or 
agreements evidencing or securing such Debt; (iii) promptly inform Funding Lender of any 
default, or anticipated default, under any such note, agreement, instrument; and (iv) forward to 
Funding Lender a copy of any notice of default or notice of any event that might result in default 
under any such note, agreement, instrument, including Liens encumbering the Project, or any 
portion thereof, which have been subordinated to the Security Instrument (regardless of whether 
or not permitted under this Borrower Loan Agreement). 

Section 5.31 ERISA.  Borrower will comply, and will cause each of its ERISA 
Affiliates to comply, in all respects with the provisions of ERISA to the extent applicable to the 
Borrower. 

Section 5.32 Patriot Act Compliance.  Borrower shall use its good faith and 
commercially reasonable efforts to comply with the Patriot Act and all applicable requirements 
of Governmental Authorities having jurisdiction over Borrower and/or the Project, including 
those relating to money laundering and terrorism. Funding Lender shall have the right to audit 
Borrower’s compliance with the Patriot Act and all applicable requirements of Governmental 
Authorities having jurisdiction over Borrower and/or the Project, including those relating to 
money laundering and terrorism. In the event that Borrower fails to comply with the Patriot Act 
or any such requirements of Governmental Authorities, then Funding Lender may, at its option, 
cause Borrower to comply therewith and any and all costs and expenses incurred by Funding 
Lender in connection therewith shall be secured by the Security Instrument and shall be 
immediately due and payable. 

Borrower covenants that it shall comply with all Legal Requirements and internal 
requirements of Funding Lender relating to money laundering, anti-terrorism, trade embargos 
and economic sanctions, now or hereafter in effect.  Without limiting the foregoing, Borrower 
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shall not take any action, or permit any action to be taken, that would cause Borrower’s 
representations and warranties in Article IV become untrue or inaccurate at any time during the 
term of the Funding Loan.  Upon any Beneficiary Party’s request from time to time during the 
term of the Funding Loan, Borrower shall certify in writing to such Beneficiary Party that 
Borrower’s representations, warranties and obligations under Article IV remain true and correct 
and have not been breached, and in addition, upon request of any Beneficiary Party, Borrower 
covenants to provide all information required to satisfy obligations under all Legal Requirements 
and internal requirements of Funding Lender relating to money laundering, anti-terrorism, trade 
embargos and economic sanctions, now or hereafter in effect, during the term of the Funding 
Loan.  Borrower shall immediately notify the Funding Lender in writing of (a) Borrower’s actual 
knowledge that any of such representations, warranties or covenants are no longer true and have 
been breached, (b) Borrower has a reasonable basis to believe that they may no longer be true 
and have been breached or (c) Borrower becomes the subject of an investigation by 
Governmental Authorities related to money laundering, anti-terrorism, trade embargos and 
economic sanctions.  Borrower shall also reimburse Funding Lender for any expense incurred by 
Funding Lender in evaluating the effect of  an investigation by Governmental Authorities on the 
Funding Loan and Funding Lender’s interest in the collateral for the Funding  Loan, in obtaining 
necessary license from Governmental Authorities as may be necessary for Funding Lender to 
enforce its rights under the Funding Loan Documents, and in complying with all Legal 
Requirements and internal requirements of Funding Lender relating to money laundering, anti-
terrorism, trade embargos and economic sanctions, now or hereafter in effect applicable to 
Funding Lender as a result of the existence of such an event and for any penalties or fines 
imposed upon Funding Lender as a result thereof.  

Section 5.33 Funds from Equity Investor.  Borrower shall cause the Equity Investor to 
fund all installments of the Equity Contributions in the amounts and at the times subject and 
according to the terms of the Partnership Agreement. 

Section 5.34 Tax Covenants.  The Borrower further represents, warrants and covenants 
that: 

(a) Qualified Residential Rental Project Exempt Facility Notes.  The Borrower shall 
assure that the proceeds of the Governmental Lender Note are used in a manner such that the 
Governmental Lender Note will satisfy the requirements of section 142(d) of the Code relating to 
qualified residential rental projects. 

(b) Federal Guarantee Prohibition.  The Borrower shall not take any action or permit 
or suffer any action to be taken if the result of the same would be to cause any of the 
Governmental Lender Note to be “federally guaranteed” within the meaning of section 149(b) of 
the Code 

(c) Rebate Requirement.  The Borrower shall take any and all actions necessary to 
assure compliance with section 148(f) of the Code, relating to the rebate of excess investment 
earnings, if any, to the federal government, to the extent that such section is applicable to the 
Governmental Lender Note. 
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(d) No Arbitrage.  The Borrower shall not take, or permit to suffer to be taken by the 
Fiscal Agent or otherwise, any action with respect to the proceeds of the Governmental Lender 
Note which, if such action had been reasonably expected to have been taken, or had been 
deliberately and intentionally taken, on the date of issuance of the Governmental Lender Note 
would have caused the Governmental Lender Note to be “arbitrage bonds” within the meaning of 
section 148 of the Code. 

(e) Maintenance of Tax-Exemption.  The Borrower shall take all actions necessary to 
assure the exclusion of interest on the Governmental Lender Note from the gross income of the 
owners of the Governmental Lender Note to the same extent as such interest is permitted to be 
excluded from gross income under the Code as in effect on the date of issuance of the 
Governmental Lender Note. 

(f) Private Activity Volume Cap.  The Borrower represents that the California Debt 
Limit Allocation Committee has transferred a portion of the State of California’s private activity 
bond allocation (within the meaning of section 146 of the Code) to the Governmental Lender 
with respect to the Governmental Lender Note in an amount equal to the principal amount of the 
Governmental Lender Note. 

(g) Limitation on Issuance Costs.  The Borrower covenants that, from the proceeds of 
the Governmental Lender Note and investment earnings thereon, an amount not in excess of two 
percent (2%) of the proceeds of the Governmental Lender Note, will be used for costs of 
issuance of the Governmental Lender Note, all within the meaning of section 147(g)(1) of the 
Code. For this purpose, if the fees of the Funding Lender are retained as a discount on the 
purchase of the Governmental Lender Note, such retention shall be deemed to be an expenditure 
of proceeds of the Governmental Lender Note for said fees. 

(h) Limitation of Expenditure of Proceeds.  The Borrower covenants that not less 
than 95 percent (95%) of the net proceeds of the Governmental Lender Note (within the meaning 
of section 150(a)(3) of the Code) will be used to pay Qualified Project Costs. 

(i) Limitation on Land.  The Borrower covenants that less than twenty-five percent 
(25%) of the proceeds of the Governmental Lender Notes shall be used, directly or indirectly, for 
the acquisition of land. 

(j) Existing Facilities Limit.  The Borrower covenants that no proceeds of the 
Governmental Lender Note shall be used for the acquisition of any tangible property or an 
interest therein, other than land or an interest in land, unless the first use of such property is 
pursuant to such acquisition; provided, however, that this limitation shall not apply with respect 
to any building (and the equipment thereof) if rehabilitation expenditures (as defined in section 
145(d) of the Code) with respect to such building equal or exceed 15 percent (15%) of the 
portion of the cost of acquiring such building (and equipment) financed with the proceeds; and 
provided, further, that this limitation shall not apply with respect to any structure other than a 
building if rehabilitation expenditures with respect to such structure equal or exceed 100 percent 
(100%) of the portion of the cost of acquiring such structure financed with the proceeds of the 
Governmental Lender Note. 



 

DMWEST #15005254 v3 53 

(k) Certain Uses Prohibited.  The Borrower covenants that no proceeds of the 
Governmental Lender Note shall be used directly or indirectly to provide any airplane, skybox or 
other private luxury box, health club facility, facility used for gambling or store the principal 
business of which is the sale of alcoholic beverages for consumption off premises, and no portion 
of the proceeds of the Governmental Lender Notes shall be used for an office unless (i) the office 
is located on the premises of the facilities constituting the Project and (ii) not more than a de 
minimus amount of the functions to be performed at such office is not related to the day-to-day 
operations of the Project. 

(l) Intentionally Omitted. 

(m) Compliance with Regulatory Agreement and Tax Certificate.  In furtherance of 
the covenants in this Section 5.34, the Borrower shall execute, deliver and comply with the 
provisions of the Regulatory Agreement and the Tax Certificate, which are by this reference 
incorporated into this Borrower Loan Agreement and made a part of this Borrower Loan 
Agreement as if set forth in this Borrower Loan Agreement in full. 

Section 5.35 Payment of Rebate. 

(a) Arbitrage Rebate.  The Borrower agrees to take all steps necessary to compute 
and pay any rebatable arbitrage in accordance with Section 148(f) of the Code including: 

(i) Delivery of Documents and Money on Computation Dates.  The Borrower 
will deliver to the Servicer, or, if there is no Servicer, to Funding Lender, within fifty-five 
(55) days after each Computation Date: 

(A) a statement, signed by the Borrower, stating the Rebate Amount as of such 
Computation Date; 

(B) if such Computation Date is an Installment Computation Date, an amount 
that, together with any amount then held for the credit of the Rebate Fund, is equal to at 
least 90% of the Rebate Amount as of such Installment Computation Date, less any 
“previous rebate payments” made to the United States (as that term is used in Section 
1.148-3(f)(1) of the Regulations), or (2) if such Computation Date is the final 
Computation Date, an amount that, together with any amount then held for the credit of 
the Rebate Fund, is equal to the Rebate Amount as of such final Computation Date, less 
any “previous rebate payments” made to the United States (as that term is used in Section 
1.148-3(f)(1) of the Regulations); and 

(C) an Internal Revenue Service Form 8038-T properly signed and completed 
as of such Computation Date. 

(ii) Correction of Underpayments.  If the Borrower shall discover or be 
notified as of any date that any payment paid to the United States Treasury pursuant to 
this Section 5.35 of an amount described in Section 5.35(a)(i)(A) or (B) above shall have 
failed to satisfy any requirement of Section 1.148-3 of the Regulations (whether or not 
such failure shall be due to any default by the Borrower, the Governmental Lender or the 
Funding Lender), the Borrower shall (1) pay to the Servicer (for deposit to the Rebate 
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Fund) and cause the Servicer to pay to the United States Treasury from the Rebate Fund 
the underpayment of the Rebate Amount, together with any penalty and/or interest due, 
as specified in Section 1.148-3(h) of the Regulations, within 175 days after any discovery 
or notice and (2) deliver to the Servicer an Internal Revenue Service Form 8038-T 
completed as of such date. If such underpayment of the Rebate Amount, together with 
any penalty and/or interest due, is not paid to the United States Treasury in the amount 
and manner and by the time specified in the Regulations, the Borrower shall take such 
steps as are necessary to prevent the Governmental Lender Note from becoming an 
arbitrage bond within the meaning of Section 148 of the Code. 

(iii) Records.  The Borrower shall retain all of its accounting records relating 
to the funds established under this Borrower Loan Agreement and all calculations made 
in preparing the statements described in this Section 5.35 for at least six years after the 
later of the final maturity of the Governmental Lender Note or the date the Funding Loan 
is retired in full. 

(iv) Costs.  The Borrower agrees to pay all of the fees and expenses of a 
nationally recognized Tax Counsel, the Rebate Analyst, a certified public accountant and 
any other necessary consultant employed by the Borrower or the Funding Lender in 
connection with computing the Rebate Amount. 

(v) No Diversion of Rebatable Arbitrage.  The Borrower will not indirectly 
pay any amount otherwise payable to the federal government pursuant to the foregoing 
requirements to any person other than the federal government by entering into any 
investment arrangement with respect to the Gross Proceeds of the Funding Loan which is 
not purchased at Fair Market Value or includes terms that the Borrower would not have 
included if the Funding Loan were not subject to Section 148(f) of the Code. 

(vi) Modification of Requirements. If at any time during the term of this 
Agreement, the Governmental Lender, the Funding Lender or the Borrower desires to 
take any action which would otherwise be prohibited by the terms of this Section 5.35, 
such Person shall be permitted to take such action if it shall first obtain and provide to the 
other Persons named herein a Tax Counsel No Adverse Affect Opinion with respect to 
such action. 

(b) Rebate Fund.  The Servicer shall establish and hold a separate fund designated as 
the “Rebate Fund.” The Servicer shall deposit or transfer to the credit of the Rebate Fund each 
amount delivered to the Servicer by the Borrower for deposit thereto and each amount directed 
by the Borrower to be transferred thereto. 

(c) Within 15 days after each receipt or transfer of funds to the Rebate Fund, the 
Servicer shall withdraw from the Rebate Fund and pay to the United States of America the entire 
balance of the Rebate Fund. 

(d) All payments to the United States of America pursuant to this Section 5.35 shall 
be made by the Servicer for the account and in the name of the Governmental Lender and shall 
be paid through the United States mail (return receipt requested or overnight delivery), addressed 
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to the appropriate Internal Revenue Service Center and accompanied by the appropriate Internal 
Revenue Service forms (such forms to be provided to the Servicer by the Borrower or the Rebate 
Analyst as set forth in this Section 5.35). 

(e) The Borrower shall preserve all statements, forms and explanations received and 
delivered pursuant this Section 5.35 and all records of transactions in the Rebate Fund until six 
years after the retirement of the Funding Loan. 

(f) Moneys and securities held in the Rebate Fund shall not be deemed funds of the 
Funding Lender or of the Governmental Lender and are not pledged or otherwise subject to any 
security interest in favor of the Funding Lender to secure the Funding Loan or any other 
obligations. 

(g) Notwithstanding anything to the contrary in this Borrower Loan Agreement, no 
payment shall be made to the United States if the Borrower shall furnish to the Governmental 
Lender and the Funding Lender an opinion of Tax Counsel to the effect that such payment is not 
required under Section 148(d) and (f) of the Code in order to maintain the exclusion from gross 
income for federal income tax purposes of interest on the Governmental Lender Note. In such 
event, the Borrower shall be entitled to withdraw funds from the Rebate Fund to the extent the 
Borrower shall provide a Tax Counsel No Adverse Affect Opinion to the Governmental Lender 
and the Funding Lender with respect to such withdrawal. 

(h) Notwithstanding the foregoing, the computations and payments of rebate amounts 
referred to in this Section 5.35 need not be made to the extent that neither the Governmental 
Lender nor the Borrower will thereby fail to comply with any requirements of Section 148(f) of 
the Code based on a Tax Counsel No Adverse Affect Opinion, a copy of which shall be provided 
to the Funding Lender. 

Section 5.36 Covenants under Funding Loan Agreement.  The Borrower will fully and 
faithfully perform all the duties and obligations which the Governmental Lender has covenanted 
and agreed in the Funding Loan Agreement to cause the Borrower to perform and any duties and 
obligations which the Borrower is required in the Funding Loan Agreement to perform. The 
foregoing will not apply to any duty or undertaking of the Governmental Lender which by its 
nature cannot be delegated or assigned. 

Section 5.37 Notice of Default.  The Borrower will advise the Governmental Lender, 
the Funding Lender and the Servicer promptly in writing of the occurrence of any Potential 
Default or Event of Default hereunder, specifying the nature and period of existence of such 
event and the actions being taken or proposed to be taken with respect thereto. 

Section 5.38 Continuing Disclosure Agreement.  The Borrower and the Funding Lender 
shall enter into the Continuing Disclosure Agreement to provide for the continuing disclosure of 
information about the Funding Loan, the Borrower and other matters as specifically provided for 
in such agreement. The duties and obligations of the Borrower under the Continuing Disclosure 
Agreement shall be as set forth in the Continuing Disclosure Agreement. 
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ARTICLE VI 

NEGATIVE COVENANTS 

Borrower hereby covenants and agrees as follows, which covenants shall remain in effect 
so long as any Borrower Payment Obligation or other obligation of Borrower under any of the 
other Borrower Loan Documents or the Funding Loan Documents remains outstanding or 
unperformed. Borrower covenants and agrees that it will not, directly or indirectly: 

Section 6.1 Management Agreement.  Without first obtaining the Funding Lender’s 
prior Written Consent, enter into the Management Agreement, and thereafter the Borrower shall 
not, without the Funding Lender’s prior Written Consent (which consent shall not be 
unreasonably withheld or delayed) and subject to the Regulatory Agreement: (i) surrender, 
terminate or cancel the Management Agreement or otherwise replace the Manager or enter into 
any other management agreement; (ii) reduce or consent to the reduction of the term of the 
Management Agreement; (iii) increase or consent to the increase of the amount of any charges 
under the Management Agreement; (iv) otherwise modify, change, supplement, alter or amend in 
any material respect, or waive or release in any material respect any of its rights and remedies 
under, the Management Agreement; or (v) suffer or permit the occurrence and continuance of a 
default beyond any applicable cure period under the Management Agreement (or any successor 
management agreement) if such default permits the Manager to terminate the Management 
Agreement (or such successor management agreement); provided, however, that Funding 
Lender’s prior written consent shall not be required for any extension or renewal of the 
Management Agreement on the same terms and conditions. 

Section 6.2 Dissolution.  Dissolve or liquidate, in whole or in part, merge with or 
consolidate into another Person. 

Section 6.3 Change in Business or Operation of Property.  Enter into any line of 
business other than the ownership and operation of the Project, or make any material change in 
the scope or nature of its business objectives, purposes or operations, or undertake or participate 
in activities other than the continuance of its present business and activities incidental or related 
thereto or otherwise cease to operate the Project as a multi-family property or terminate such 
business for any reason whatsoever (other than temporary cessation in connection with 
construction or rehabilitation, as appropriate, of the Project). 

Section 6.4 Debt Cancellation.  Cancel or otherwise forgive or release any claim or 
debt owed to the Borrower by a Person, except for adequate consideration or in the ordinary 
course of the Borrower’s business in its reasonable judgment. 

Section 6.5 Assets.  Purchase or own any real property or personal property incidental 
thereto other than the Project. 

Section 6.6 Transfers.  Make, suffer or permit the occurrence of any Transfer other 
than a transfer permitted under the Security Instrument and the Regulatory Agreement, nor 
transfer any material License required for the operation of the Project. 
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Section 6.7 Debt.  Other than as otherwise expressly approved in writing by the 
Funding Lender, create, incur or assume any indebtedness for borrowed money (including 
subordinate debt) whether unsecured or secured by all or any portion of the Project or interest 
therein or in the Borrower or any partner thereof (including subordinate debt) other than (i) the 
Borrower Payment Obligations, (ii) Subordinate Debt, (iii) secured indebtedness incurred 
pursuant to or permitted by the Borrower Loan Documents and the Funding Loan Documents, 
and (iv) trade payables incurred in the ordinary course of business. 

Section 6.8 Assignment of Rights. Without the Funding Lender’s prior Written 
Consent, attempt to assign the Borrower’s rights or interest under any Borrower Loan Document 
or Funding Loan Document in contravention of any Borrower Loan Document or Funding Loan 
Document. 

Section 6.9 Principal Place of Business.  Change its principal place of business 
without providing 30 days’ prior Written Notice of the change to the Funding Lender and the 
Servicer. 

Section 6.10 Partnership Agreement.  Without the Funding Lender’s prior Written 
Consent (which consent shall not be unreasonably withheld) surrender, terminate, cancel, 
modify, change, supplement, alter or amend in any material respect, or waive or release in any 
material respect, any of its rights or remedies under the Partnership Agreement, except as 
permitted in the Security Agreement; provided, however, the consent of Funding Lender is not 
required for an amendment of the Partnership Agreement resulting solely from the “Permitted 
Transfer” of partnership interests of Borrower as defined in and permitted by the Security 
Instrument. 

Section 6.11 ERISA.  Maintain, sponsor, contribute to or become obligated to 
contribute to, or suffer or permit any ERISA Affiliate of the Borrower to, maintain, sponsor, 
contribute to or become obligated to contribute to, any Plan, or permit the assets of the Borrower 
to become “plan assets,” whether by operation of law or under regulations promulgated under 
ERISA. 

Section 6.12 No Hedging Arrangements.  Without the prior Written Consent of the 
Funding Lender or unless otherwise required by this Borrower Loan Agreement, the Borrower 
will not enter into or guarantee, provide security for or otherwise undertake any form of 
contractual obligation with respect to any interest rate swap, interest rate cap or other 
arrangement that has the effect of an interest rate swap or interest rate cap or that otherwise 
(directly or indirectly, derivatively or synthetically) hedges interest rate risk associated with 
being a debtor of variable rate debt or any agreement or other arrangement to enter into any of 
the above on a future date or after the occurrence of one or more events in the future. 

Section 6.13 Loans and Investments; Distributions; Related Party Payments.  (a) 
Without the prior Written Consent of Funding Lender in each instance, Borrower shall not (i) 
lend money, make investments, or extend credit, other than in the ordinary course of its business 
as presently conducted; or (ii) repurchase, redeem or otherwise acquire any interest in Borrower, 
any Borrower Affiliate or any other Person owning an interest, directly or indirectly, in Borrower 
except as otherwise permitted by the Partnership Agreement in accordance with the terms of the 
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Security Instrument, or make any distribution, in cash or in kind, in respect of interests in 
Borrower, any Borrower Affiliate or any other Person owning an interest, directly or indirectly, 
in Borrower (except to the extent permitted by the Partnership Agreement and the Security 
Instrument and subject to the limitations set forth in Section 5.27 hereof). 

(b) Disbursements for fees and expenses of any Borrower Affiliate and developer 
fees (however characterized) will only be paid to the extent that such fee or expense bears a 
proportionate relationship to the percentage of completion of the construction or rehabilitation, 
as the case may be, of the Improvements, as determined by the Construction Consultant, and 
only after deducting the applicable Retainage. Except as otherwise permitted hereunder or under 
the Cost Breakdown, or approved by the Funding Lender, no Disbursements for the Developer 
Fee or any “deferred developer fees” shall be made prior to the Conversion Date. 

Section 6.14 Amendment of Related Documents or CC&Rs.  Without the prior Written 
Consent of Funding Lender in each instance, except as provided herein and except as required by 
any law or regulatory agency, Borrower shall not enter into or consent to any amendment, 
termination, modification, or other alteration of any of the Related Documents or any of the 
CC&Rs (including, without limitation, those contained in the Borrower Loan Agreement, any 
Architect’s Agreement or Engineer’s Contract, any Construction Contract, and any Management 
Agreement, but excluding the Partnership Agreement, which is covered by Section 6.10), or any 
assignment, transfer, pledge or hypothecation of any of its rights thereunder, if any. 

Section 6.15 Personal Property.  Borrower shall not install materials, personal property, 
equipment or fixtures subject to any security agreement or other agreement or contract wherein 
the right is reserved to any Person other than Borrower to remove or repossess any such 
materials, equipment or fixtures, or whereby title to any of the same is not completely vested in 
Borrower at the time of installation, without Funding Lender’s prior Written Consent; provided, 
however, that this Section 6.15 shall not apply to laundry equipment or other equipment that is 
owned by a third-party vendor and commercial tenants. 

Section 6.16 Fiscal Year.  Without Funding Lender’s Written Consent, which shall not 
be unreasonably withheld, neither Borrower nor General Partner shall change the times of 
commencement or termination of its fiscal year or other accounting periods, or change its 
methods of accounting, other than to conform to GAAP. 

Section 6.17 Publicity.  Neither Borrower nor General Partner shall issue any publicity 
release or other communication to any print, broadcast or on-line media, post any sign or in any 
other way identify Funding Lender or any of its affiliates as the source of the financing provided 
for herein, without the prior written approval of Funding Lender in each instance (provided that 
nothing herein shall prevent Borrower or General Partner from identifying Funding Lender or its 
affiliates as the source of such financing to the extent that Borrower or General Partner are 
required to do so by disclosure requirements applicable to publicly held companies or any 
Governmental Authority). Borrower and General Partner agree that no sign shall be posted on 
the Project in connection with the construction of the Improvements unless such sign identifies 
Citigroup and its affiliates as the source of the financing provided for herein or Funding Lender 
consents to not being identified on any such sign. 
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Section 6.18 Subordinate Loan Documents.  Without the Funding Lender’s prior 
written consent, Borrower will not surrender, terminate, cancel, modify, change, supplement, 
alter, amend, waive, release, assign, transfer, pledge or hypothecate any of its rights or remedies 
under the Subordinate Loan Documents. 

Section 6.19 Ground Lease.  Without the Funding Lender’s prior written consent, 
Borrower will not surrender, terminate, cancel, modify, change, supplement, alter, amend, waive, 
release, assign, transfer, pledge or hypothecate any of its rights or remedies under the Ground 
Lease. 

ARTICLE VII 

RESERVED 

ARTICLE VIII 

DEFAULTS 

Section 8.1 Events of Default.  Each of the following events shall constitute an “Event 
of Default” under the Borrower Loan Agreement: 

(a) failure by the Borrower to pay any Borrower Loan Payment in the manner and on 
the date such payment is due in accordance with the terms and provisions of the Borrower Note 
or the failure by the Borrower to pay any Additional Borrower Payment on the date such 
payment is due in accordance with the terms and provisions of the Borrower Note, the Security 
Instrument, this Borrower Loan Agreement or any other Borrower Loan Document; 

(b) failure by or on behalf of the Borrower to pay when due any amount (other than 
as provided in subsections (a) above or elsewhere in this Section 8.1) required to be paid by the 
Borrower under this Borrower Loan Agreement, the Borrower Note, the Security Instrument or 
any of the other Borrower Loan Documents or Funding Loan Documents, including a failure to 
repay any amounts that have been previously paid but are recovered, attached or enjoined 
pursuant to any insolvency, receivership, liquidation or similar proceedings, which default 
remains uncured for a period of five (5) days after Written Notice thereof shall have been given 
to the Borrower; 

(c) an Event of Default as defined or described in the Borrower Note, the Security 
Instrument or any other Borrower Loan Document occurs (or to the extent an “Event of Default” 
is not defined in any other Borrower Loan Document, any default or breach by the Borrower or 
any Guarantor of its obligations, covenants, representations or warranties under such Borrower 
Loan Document occurs) and any applicable notice and/or cure period has expired; 

(d) any representation or warranty made by any of the Borrower, the Guarantor or the 
General Partner in any Borrower Loan Document or Funding Loan Document to which it is a 
party, or in any report, certificate, financial statement or other instrument, agreement or 
document furnished by the Borrower, the Guarantor or the General Partner in connection with 
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any Borrower Loan Document or Funding Loan Document, shall be false or misleading in any 
material respect as of the Closing Date; 

(e) the Borrower shall make a general assignment for the benefit of creditors, or shall 
generally not be paying its debts as they become due; 

(f) the Borrower Controlling Entity shall make a general assignment for the benefit 
of creditors, shall generally not be paying its debts as they become due, or an Act of Bankruptcy 
with respect to the Borrower Controlling Entity shall occur, unless in all cases the Borrower 
Controlling Entity is replaced with a substitute Borrower Controlling Entity that satisfies the 
requirements of Section 21 of the Security Instrument; which, in the case of a non-profit 
Borrower Controlling Entity, may be replaced within sixty (60) days of such event with another 
non-profit Borrower Controlling Entity acceptable to the Funding Lender, in which case no 
Event of Default shall be deemed to have occurred; 

(g) any portion of Borrower Deferred Equity to be made by Equity Investor and 
required for (i) completion of the construction of the Improvements, (ii) the satisfaction of the 
Conditions of Conversion or (iii) the operation of the Improvements, is not received in 
accordance with the Partnership Agreement and subject to the terms and conditions contained 
therein and after the expiration of all applicable notice and cure periods; 

(h) the failure by Borrower or any ERISA Affiliate of Borrower to comply in all 
respects with ERISA, or the occurrence of any other event (with respect to the failure of 
Borrower or any ERISA Affiliate to pay any amount required to be paid under ERISA or with 
respect to the termination of, or withdrawal of Borrower or any ERISA Affiliate from, any 
employee benefit or welfare plan subject to ERISA) the effect of which is to impose upon 
Borrower (after giving effect to the tax consequences thereof) for the payment of any amount in 
excess of Fifty Thousand Dollars ($50,000); 

(i) a Bankruptcy Event shall occur with respect to Borrower, any General Partner or 
Guarantor, or there shall be a change in the assets, liabilities or financial position of any such 
Person which has a material adverse effect upon the ability of such Person to perform such 
Person’s obligations under this Borrower Loan Agreement, any other Borrower Loan Document 
or any Related Document ,provided that any such Bankruptcy Event with respect to a Guarantor 
shall not constitute an Event of Default: (i) if such Bankruptcy Event occurs on or after the date 
upon which the Guaranty terminates in accordance with its terms (or the date upon which all of 
the Guaranties have terminated in accordance with their terms, if more than one Guaranty was 
executed by such Guarantor), or (ii) if such Bankruptcy Event occurs prior to the date upon 
which the Guaranty terminates in accordance with its terms (or the date upon which all of the 
Guaranties have terminated in accordance with their terms, if more than one Guaranty was 
executed by such Guarantor) and the Borrower replaces such Guarantor with a person or entity 
satisfying the Funding Lender’s mortgage credit standards for principals and acceptable to the 
Funding Lender in its sole and absolute discretion within thirty (30) days after notice thereof 
from the Funding Lender; 

(j) all or any part of the property of Borrower is attached, levied upon or otherwise 
seized by legal process, and such attachment, levy or seizure is not quashed, stayed or released: 
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(i) prior to completion of the construction of the Improvements, within ten (10) days of the date 
thereof or (ii) after completion of the construction of the Improvements, within thirty (30) days 
of the date thereof; 

(k) subject to Section 10.16 hereof, Borrower fails to pay when due any monetary 
obligation (other than pursuant to this Borrower Loan Agreement) to any Person in excess of 
$100,000, and such failure continues beyond the expiration of any applicable cure or grace 
periods; 

(l) any material litigation or proceeding is commenced before any Governmental 
Authority against or affecting Borrower, any General Partner or Guarantor, or property of 
Borrower, any General Partner or Guarantor, or any part thereof, and such litigation or 
proceeding is not defended diligently and in good faith by Borrower, any General Partner or 
Guarantor, as applicable, provided that any such material litigation or proceeding against a 
Guarantor shall not constitute an Event of Default: (i) if such material litigation is commenced 
on or after the date upon which the Guaranty terminates in accordance with its terms (or the date 
upon which all of the Guaranties have terminated in accordance with their terms, if more than 
one Guaranty was executed by such Guarantor), or (ii) if such material litigation or proceeding is 
commenced prior to the date upon which the Guaranty terminates in accordance with its terms 
(or the date upon which all of the Guaranties have terminated in accordance with their terms, if 
more than one Guaranty was executed by such Guarantor) and the Borrower replaces such 
Guarantor with a person or entity satisfying the Funding Lender’s mortgage credit standards for 
principals and acceptable to the Funding Lender in its sole and absolute discretion within thirty 
(30) days after notice thereof from the Funding Lender; 

(m) a final judgment or decree for monetary damages in excess of $50,000 or a 
monetary fine or penalty (not subject to appeal or as to which the time for appeal has expired) is 
entered against Borrower, any General Partner or Guarantor by any Governmental Authority, and 
such judgment, decree, fine or penalty is not paid and discharged or stayed (i) prior to 
completion of the construction of the Improvements, within ten (10) days after entry thereof or 
(ii) after completion of the construction of the Improvements, within thirty (30) days after entry 
thereof (or such longer period as may be permitted for payment by the terms of such judgment, 
fine or penalty), provided that any such judgment, decree, fine or penalty against a Guarantor 
shall not constitute an Event of Default: (i) if such judgment, decree, fine or penalty is entered on 
or after the date upon which the Guaranty terminates in accordance with its terms (or the date 
upon which all of the Guaranties have terminated in accordance with their terms, if more than 
one Guaranty was executed by such Guarantor), or (ii) if such judgment, decree, fine or penalty 
is entered prior to the date upon which the Guaranty terminates in accordance with its terms (or 
the date upon which all of the Guaranties have terminated in accordance with their terms, if more 
than one Guaranty was executed by such Guarantor) and the Borrower replaces such Guarantor 
with a person or entity satisfying the Funding Lender’s mortgage credit standards for principals 
and acceptable to the Funding Lender in its sole and absolute discretion within thirty (30) days 
after notice thereof from the Funding Lender; 

(n) a final, un-appealable and uninsured money judgment or judgments, in favor of 
any Person other than a Governmental Authority, in the aggregate sum of $50,000 or more shall 
be rendered against Borrower, any General Partner or Guarantor, or against any of their 
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respective assets, that is not paid, superseded or stayed (i) prior to completion of the construction 
of the Improvements, within ten (10) days after entry thereof or (ii) after completion of the 
construction of the Improvements, within thirty (30) days after entry thereof (or such longer 
period as may be permitted for payment by the terms of such judgment); or any levy of 
execution, writ or warrant of attachment, or similar process, is entered or filed against Borrower, 
any General Partner or Guarantor, or against any of their respective assets (that is likely to have a 
material adverse effect upon the ability of Borrower, any General Partner or Guarantor to 
perform their respective obligations under this Borrower Loan Agreement, any other Borrower 
Loan Document or any Related Document), and such judgment, writ, warrant or process shall 
remain unsatisfied, unsettled, unvacated, unhanded and unstayed (i) prior to completion of the 
construction of the Improvements, for a period of ten (10) days or (ii) after completion of the 
construction of the Improvements, for a period of thirty (30) days, or in any event later than five 
(5) Business Days prior to the date of any proposed sale thereunder; provided that any such 
judgment, levy, writ, warrant, attachment or similar process against a Guarantor shall not 
constitute an Event of Default: (i) if such judgment, levy, writ, warrant, attachment or similar 
process is entered on or after the date upon which the Guaranty terminates in accordance with its 
terms (or the date upon which all of the Guaranties have terminated in accordance with their 
terms, if more than one Guaranty was executed by such Guarantor), or (ii) if such judgment, 
levy, writ, warrant, attachment or similar process is entered prior to the date upon which the 
Guaranty terminates in accordance with its terms (or the date upon which all of the Guaranties 
have terminated in accordance with their terms, if more than one Guaranty was executed by such 
Guarantor) and the Borrower replaces such Guarantor with a person or entity satisfying the 
Funding Lender’s mortgage credit standards for principals and acceptable to the Funding Lender 
in its sole and absolute discretion within thirty (30) days after notice thereof from the Funding 
Lender; 

(o) the inability of Borrower to satisfy any condition for the receipt of a 
Disbursement hereunder (other than an Event of Default specifically addressed in this Section 
8.1) and failure to resolve the situation to the satisfaction of Funding Lender for a period in 
excess of thirty (30) days after Written Notice from Funding Lender unless (i) such inability 
shall have been caused by conditions beyond the control of Borrower, including, without 
limitation, acts of God or the elements, fire, strikes and disruption of shipping; (ii) Borrower 
shall have made adequate provision, acceptable to Funding Lender, for the protection of 
materials stored on-site or off-site and for the protection of the Improvements to the extent then 
constructed against deterioration and against other loss or damage or theft; (iii) Borrower shall 
furnish to Funding Lender satisfactory evidence that such cessation of construction or 
rehabilitation will not adversely affect or interfere with the rights of Borrower under labor and 
materials contracts or subcontracts relating to the construction or operation of the Improvements; 
and (iv) Borrower shall furnish to Funding Lender satisfactory evidence that the completion of 
the construction or rehabilitation of the Improvements can be accomplished by the Completion 
Date; 

(p) the construction of the Improvements is abandoned or halted prior to completion 
for any period of thirty (30) consecutive days; provided that such cessation of construction or 
rehabilitation shall not constitute an Event of Default if (i) such cessation of construction or 
rehabilitation shall have been caused by conditions beyond the control of Borrower, including, 
without limitation, acts of God or the elements, fire, strikes and disruption of shipping, Borrower 
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notifies Funding Lender of such condition in writing within 15 days, and such cessation does not 
exceed an aggregate period of sixty (60) consecutive days; (ii) Borrower shall have made 
adequate provision, acceptable to Funding Lender, for the protection of materials stored on-site 
or off-site and for the protection of the Improvements to the extent then constructed against 
deterioration and against other loss or damage or theft; (iii) Borrower shall furnish to Funding 
Lender satisfactory evidence that such cessation of construction or rehabilitation will not 
adversely affect or interfere with the rights of Borrower under labor and materials contracts or 
subcontracts relating to the construction or operation of the Improvements; and (iv) Borrower 
shall furnish to Funding Lender satisfactory evidence that the completion of the construction or 
rehabilitation of the Improvements can be accomplished by the Completion Date; 

(q) Borrower shall fail to keep in force and effect any material permit, license, 
consent or approval required under this Borrower Loan Agreement, or any Governmental 
Authority with jurisdiction over the Project orders or requires that construction of the 
Improvements be stopped, in whole or in part, or that any required approval, license or permit be 
withdrawn or suspended, and the order, requirement, withdrawal or suspension remains in effect 
for a period of thirty (30) days; 

(r) failure by the Borrower to Substantially Complete the construction of the 
Improvements in accordance with this Borrower Loan Agreement on or prior to the Substantial 
Completion Date; 

(s) failure by Borrower to complete the construction of the Improvements in 
accordance with this Borrower Loan Agreement on or prior to the Completion Date; 

(t) failure by Borrower to satisfy the Conditions to Conversion on or before the 
Outside Conversion Date; 

(u) an “Event of Default” or “Default” (as defined in the applicable agreement) shall 
occur under any of the Subordinate Loan Documents, after the expiration of all applicable notice 
and cure periods; 

(v) Borrower fails to obtain all grading, foundation, building and all other 
construction permits, licenses and authorizations from all applicable Government Authorities or 
third parties necessary for the completion of the construction of the Improvements, and access to, 
the Project, within 30 days after the Closing Date, except such permits, licenses and 
authorizations as may be obtained at a later date with the prior Written Consent of the Funding 
Lender, which consent shall not be reasonably withheld, conditioned or delayed; or  

(w) any failure by the Borrower to perform or comply with any of its obligations 
under this Borrower Loan Agreement (other than those specified in this Section 9.1), as and 
when required, which continues for a period of thirty (30) days after written notice of such 
failure by Funding Lender or the Servicer on its behalf to the Borrower; provided, however, if 
such failure is susceptible of cure but cannot reasonably be cured within such thirty (30) day 
period, and the Borrower shall have commenced to cure such failure within such thirty (30) day 
period and thereafter diligently and expeditiously proceeds to cure the same, such thirty (30) day 
period shall be extended for an additional period of time as is reasonably necessary for the 
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Borrower in the exercise of due diligence to cure such failure, such additional period not to 
exceed sixty (60) days. However, no such notice or grace period shall apply to the extent such 
failure could, in the Funding Lender’s judgment, absent immediate exercise by the Funding 
Lender of a right or remedy under this Borrower Loan Agreement, result in harm to the Funding 
Lender, impairment of the Borrower Note or this Borrower Loan Agreement or any security 
given under any other Borrower Loan Document.  

Section 8.2 Remedies. 

Section 8.2.1  Acceleration.  Upon the occurrence of an Event of Default (other than an 
Event of Default described in paragraph (e), (f) or (i) of Section 8.1) and at any time and from 
time to time thereafter, as long as such Event of Default continues to exist, in addition to any 
other rights or remedies available to the Governmental Lender pursuant to the Borrower Loan 
Documents or at law or in equity, the Funding Lender may, take such action (whether directly or 
by directing the actions of the Fiscal Agent), without notice or demand, as the Funding Lender 
deems advisable to protect and enforce its rights against the Borrower and in and to the Project, 
including declaring the Borrower Payment Obligations to be immediately due and payable 
(including, without limitation, the principal of, Prepayment Premium, if any, and interest on and 
all other amounts due on the Borrower Note to be immediately due and payable), without notice 
or demand, and apply such payment of the Borrower Payment Obligations in any manner and in 
any order determined by Funding Lender, in Funding Lender’s sole and absolute discretion; and 
upon any Event of Default described in paragraph (e), (f) or (i) of Section 8.1, the Borrower 
Payment Obligations shall become immediately due and payable, without notice or demand, and 
the Borrower hereby expressly waives any such notice or demand, anything contained in any 
Borrower Loan Document to the contrary notwithstanding. Notwithstanding anything herein to 
the contrary, enforcement of remedies hereunder and under the Funding Loan Agreement shall 
be controlled by the Funding Lender. 

Section 8.2.2  Remedies Cumulative.  Upon the occurrence of an Event of Default, all or 
any one or more of the rights, powers, privileges and other remedies available to the Funding 
Lender against the Borrower under the Borrower Loan Documents or at law or in equity may be 
exercised by the Funding Lender, at any time and from time to time, whether or not all or any of 
the Borrower Payment Obligations shall be declared due and payable, and whether or not the 
Funding Lender shall have commenced any foreclosure proceeding or other action for the 
enforcement of its rights and remedies under any of the Borrower Loan Documents. Any such 
actions taken by the Funding Lender shall be cumulative and concurrent and may be pursued 
independently, singly, successively, together or otherwise, at such time and in such order as the 
Funding Lender may determine in its sole discretion, to the fullest extent permitted by law, 
without impairing or otherwise affecting the other rights and remedies of the Funding Lender 
permitted by law, equity or contract or as set forth in the Borrower Loan Documents. Without 
limiting the generality of the foregoing, the Borrower agrees that if an Event of Default is 
continuing, all Liens and other rights, remedies or privileges provided to the Funding Lender 
shall remain in full force and effect until the Funding Lender has exhausted all of its remedies, 
the Security Instrument has been foreclosed, the Project has been sold and/or otherwise realized 
upon satisfaction of the Borrower Payment Obligations or the Borrower Payment Obligations has 
been paid in full. To the extent permitted by applicable law, nothing contained in any Borrower 
Loan Document shall be construed as requiring the Funding Lender to resort to any portion of 
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the Project for the satisfaction of any of the Borrower Payment Obligations in preference or 
priority to any other portion, and the Funding Lender may seek satisfaction out of the entire 
Project or any part thereof, in its absolute discretion. 

Notwithstanding any provision herein to the contrary, the Governmental Lender and the 
Funding Lender agree that any cure of any default made or tendered by the Equity Investor shall 
be deemed to be a cure by the Borrower and shall be accepted or rejected on the same basis as if 
made or tendered by the Borrower. 

Section 8.2.3  Delay.  No delay or omission to exercise any remedy, right, power 
accruing upon an Event of Default, or the granting of any indulgence or compromise by the 
Funding Lender shall impair any such remedy, right or power hereunder or be construed as a 
waiver thereof, but any such remedy, right or power may be exercised from time to time and as 
often as may be deemed expedient. A waiver of one Potential Default or Event of Default shall 
not be construed to be a waiver of any subsequent Potential Default or Event of Default or to 
impair any remedy, right or power consequent thereon. Notwithstanding any other provision of 
this Borrower Loan Agreement, the Funding Lender reserves the right to seek a deficiency 
judgment or preserve a deficiency claim, in connection with the foreclosure of the Security 
Instrument to the extent necessary to foreclose on the Project, the Rents, the funds or any other 
collateral. 

Section 8.2.4  Funding Lender’s Right to Perform the Obligations.  If the Borrower shall 
fail, refuse or neglect to make any payment or perform any act required by the Borrower Loan 
Documents or the Funding Loan Documents, then while any Event of Default exists under this 
Borrower Loan Agreement, and without notice to or demand upon the Borrower and without 
waiving or releasing any other right, remedy or recourse the Funding Lender or the Fiscal Agent 
may have because of such Event of Default, the Funding Lender may (but shall not be obligated 
to) make such payment or perform such act for the account of and at the expense of the 
Borrower, and shall have the right to enter upon the Project for such purpose and to take all such 
action thereon and with respect to the Project as it may deem necessary or appropriate. If the 
Funding Lender shall elect to pay any sum due with reference to the Project, the Funding Lender 
may do so in reliance on any bill, statement or assessment procured from the appropriate 
governmental authority or other issuer thereof without inquiring into the accuracy or validity 
thereof. Similarly, in making any payments to protect the security intended to be created by the 
Borrower Loan Documents and the Funding Loan Documents, the Funding Lender shall not be 
bound to inquire into the validity of any apparent or threatened adverse title, lien, encumbrance, 
claim or charge before making an advance for the purpose of preventing or removing the same. 
All sums paid by the Funding Lender pursuant to this Section 8.2.4, and all other sums expended 
by the Funding Lender, to which it shall be entitled to be indemnified, together with interest 
thereon at the Default Rate from the date of such payment or expenditure until paid, shall 
constitute additions to all amounts payable with respect to the Borrower Loan, shall be secured 
by the Borrower Loan Documents and the Funding Loan Documents and shall be paid by the 
Borrower to the Funding Lender upon demand. 

Section 8.2.5  Set Off; Waiver of Set Off.  Upon the occurrence of an Event of Default, 
Funding Lender may, at any time and from time to time, without notice to the Borrower or any 
other Person (any such notice being expressly waived), set off and appropriate and apply (against 
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and on account of any obligations and liabilities of the Borrower to the Funding Lender arising 
under or connected with this Borrower Loan Agreement and the other Borrower Loan 
Documents and the Funding Loan Documents, irrespective of whether or not the Funding Lender 
shall have made any demand therefor, and although such obligations and liabilities may be 
contingent or unmatured), and the Borrower hereby grants to the Funding Lender, as security for 
the Borrower Payment Obligations, a security interest in, any and all deposits (general or special, 
including but not limited to Debt evidenced by certificates of deposit, whether matured or 
unmatured, but not including trust accounts) and any other Debt at any time held or owing by the 
Funding Lender to or for the credit or the account of the Borrower.  

Section 8.2.6  Assumption of Obligations.  In the event that the Funding Lender or its 
assignee or designee shall become the legal or beneficial owner of the Project by foreclosure or 
deed in lieu of foreclosure, such party shall succeed to the rights and the obligations of the 
Borrower under this Borrower Loan Agreement, the Borrower Note, the Regulatory Agreement, 
and any other Borrower Loan Documents and Funding Loan Documents to which the Borrower 
is a party. Such assumption shall be effective from and after the effective date of such acquisition 
and shall be made with the benefit of the limitations of liability set forth therein and without any 
liability for the prior acts of the Borrower. 

Section 8.2.7  Accounts Receivable.  Upon the occurrence of an Event of Default, 
Funding Lender shall have the right, to the extent permitted by law, to impound and take 
possession of books, records, notes and other documents evidencing Borrower’s accounts, 
accounts receivable and other claims for payment of money, arising in connection with the 
Project, and to make direct collections on such accounts, accounts receivable and claims for the 
benefit of Funding Lender. 

Section 8.2.8  Defaults under Other Documents.  Funding Lender shall have the right to 
cure any default under any of the Related Documents and the Subordinate Loan Documents, but 
shall have no obligation to do so. 

Section 8.2.9  Abatement of Disbursements.  Notwithstanding any provision to the 
contrary herein or any of the other Borrower Loan Documents or the Funding Loan Documents, 
Funding Lender’s obligation to make further Disbursements shall abate (i) during the 
continuance of any Potential Default, (ii) after any disclosure to Funding Lender of any fact or 
circumstance that, absent such disclosure, would cause any representation or warranty of 
Borrower to fail to be true and correct in all material respects, unless and until Funding Lender 
elects to permit further Disbursements notwithstanding such event or circumstance; and (iii) 
upon the occurrence and during the continuation of any Event of Default. 

Section 8.2.10  Completion of Improvements.  Upon the occurrence and during the 
continuation of any Event of Default, Funding Lender shall have the right to cause an 
independent contractor selected by Funding Lender to enter into possession of the Project and to 
perform any and all work and labor necessary for the completion of the Project substantially in 
accordance with the Plans and Specifications, if any, and to perform Borrower’s obligations 
under this Borrower Loan Agreement. All sums expended by Funding Lender for such purposes 
shall be deemed to have been disbursed to and borrowed by Borrower and shall be secured by 
the Security Documents. 
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Section 8.2.11  Right to Directly Enforce.  Notwithstanding any other provision hereof to 
the contrary, the Funding Lender shall have the right to directly enforce all rights and remedies 
hereunder with or without involvement of the Governmental Lender or the Fiscal Agent, 
provided that only the Governmental Lender may enforce the Unassigned Rights. In the event 
that any of the provisions set forth in this Section 8.2.11 are inconsistent with the covenants, 
terms and conditions of the Security Instrument, the covenants, terms and conditions of the 
Security Instrument shall prevail. 

Section 8.2.12  Power of Attorney.  Effective upon the occurrence of an Event of Default, 
and continuing until and unless such Event of Default is cured or waived, Borrower hereby 
constitutes and appoints Funding Lender, or an independent contractor selected by Funding 
Lender, as its true and lawful attorney-in-fact with full power of substitution, for the purposes of 
completion of the Project and performance of Borrower’s obligations under this Borrower Loan 
Agreement in the name of Borrower, and hereby empowers said attorney-in-fact to do any or all 
of the following upon the occurrence and continuation of an Event of Default (it being 
understood and agreed that said power of attorney shall be deemed to be a power coupled with 
an interest which cannot be revoked until full payment and performance of all obligations under 
this Borrower Loan Agreement and the other Borrower Loan Documents and the Funding Loan 
Documents): 

(a) to use any of the funds of Borrower or General Partner, including any balance of 
the Borrower Loan, as applicable, and any funds which may be held by Funding Lender for 
Borrower (including all funds in all deposit accounts in which Borrower has granted to Funding 
Lender a security interest), for the purpose of effecting completion of the construction or 
rehabilitation, as the case may be, of the Improvements, in the manner called for by the Plans and 
Specifications; 

(b) to make such additions, changes and corrections in the Plans and Specifications as 
shall be necessary or desirable to complete the Project in substantially the manner contemplated 
by the Plans and Specifications; 

(c) to employ any contractors, subcontractors, agents, architects and inspectors 
required for said purposes; 

(d) to employ attorneys to defend against attempts to interfere with the exercise of 
power granted hereby; 

(e) to pay, settle or compromise all existing bills and claims which are or may be 
liens against the Project, the Improvements or the Project, or may be necessary or desirable for 
the completion of the construction or rehabilitation, as the case may be, of the Improvements, or 
clearance of objections to or encumbrances on title; 

(f) to execute all applications and certificates in the name of Borrower, which may be 
required by any other construction contract; 

(g) to prosecute and defend all actions or proceedings in connection with the Project 
and to take such action, require such performance and do any and every other act as is deemed 
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necessary with respect to the completion of the construction or rehabilitation, as the case may be, 
of the Improvements, which Borrower might do on its own behalf; 

(h) to let new or additional contracts to the extent not prohibited by their existing 
contracts; 

(i) to employ watchmen and erect security fences to protect the Project from injury; 

(j) to take such action and require such performance as it deems necessary under any 
of the bonds or insurance policies to be furnished hereunder, to make settlements and 
compromises with the sureties or insurers thereunder, and in connection therewith to execute 
instruments of release and satisfaction. 

It is the intention of the parties hereto that upon the occurrence and continuance of an 
Event of Default, rights and remedies may be pursued pursuant to the terms of the Borrower 
Loan Documents and the Funding Loan Documents. The parties hereto acknowledge that, among 
the possible outcomes to the pursuit of such remedies, is the situation where the Funding Lender 
assignees or designees become the owner of the Project and assume the obligations identified 
above, and the Borrower Note, the Borrower Loan and the other Borrower Loan Documents and 
Funding Loan Documents remain outstanding. 

ARTICLE IX 

SPECIAL PROVISIONS 

Section 9.1 Sale of Note and Secondary Market Transaction. 

Section 9.1.1  Cooperation.  Subject to the restrictions of Section 2.4 of the Funding Loan 
Agreement, at the Funding Lender’s or the Servicer’s request (to the extent not already required 
to be provided by the Borrower under this Borrower Loan Agreement), the Borrower shall use 
reasonable efforts to satisfy the market standards to which the Funding Lender or the Servicer 
customarily adheres or which may be reasonably required in the marketplace or by the Funding 
Lender or the Servicer in connection with one or more sales or assignments of all or a portion of 
the Governmental Lender Note or participations therein or securitizations of single or multi-class 
securities (the “Securities”) secured by or evidencing ownership interests in all or a portion of 
the Governmental Lender Note (each such sale, assignment and/or securitization, a “Secondary 
Market Transaction”); provided that the Borrower shall not incur any third party or other out-of-
pocket costs and expenses in connection with a Secondary Market Transaction, including the 
costs associated with the delivery of any Provided Information or any opinion required in 
connection therewith, and all such costs shall be paid by the Funding Lender or the Servicer, and 
shall not materially modify Borrower’s rights or obligations. Without limiting the generality of 
the foregoing, the Borrower shall, so long as the Borrower Loan is still outstanding: 

(a) (i) provide such financial and other information with respect to the Borrower 
Loan, and with respect to the Project, the Borrower, the Manager, the contractor of the Project or 
the Borrower Controlling Entity, (ii) provide financial statements, audited, if available, relating 
to the Project with customary disclaimers for any forward-looking statements or lack of audit, 
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and (iii) at the expense of the Funding Lender or the Servicer, perform or permit or cause to be 
performed or permitted such site inspection, appraisals, surveys, market studies, environmental 
reviews and reports (Phase I’s and, if appropriate, Phase II’s), engineering reports and other due 
diligence investigations of the Project, as may be reasonably requested from time to time by the 
Funding Lender or the Servicer or the Rating Agencies or as may be necessary or appropriate in 
connection with a Secondary Market Transaction or Exchange Act requirements (the items 
provided to the Funding Lender or the Servicer pursuant to this paragraph (a) being called the 
“Provided Information”), together, if customary, with appropriate verification of and/or consents 
to the Provided Information through letters of auditors or opinions of counsel of independent 
attorneys acceptable to the Funding Lender or the Servicer and the Rating Agencies; 

(b) make such representations and warranties as of the closing date of any Secondary 
Market Transaction with respect to the Project, the Borrower, the Borrower Loan Documents and 
the Funding Loan Documents reasonably acceptable to the Funding Lender or the Servicer, 
consistent with the facts covered by such representations and warranties as they exist on the date 
thereof; and 

(c) execute such amendments to the Borrower Loan Documents and the Funding 
Loan Documents to accommodate such Secondary Market Transaction so long as such 
amendment does not affect the material economic terms of the Borrower Loan Documents and 
the Funding Loan Documents and is not otherwise adverse to the Borrower in its reasonable 
discretion. 

Section 9.1.2  Use of Information.  The Borrower understands that certain of the Provided 
Information and the required records may be included in disclosure documents in connection 
with a Secondary Market Transaction, including a prospectus or private placement memorandum 
(each, a “Secondary Market Disclosure Document”), or provided or made available to investors 
or prospective investors in the Securities, the Rating Agencies and service providers or other 
parties relating to the Secondary Market Transaction. In the event that the Secondary Market 
Disclosure Document is required to be revised, the Borrower shall cooperate, subject to Section 
9.1.1(c) hereof, with the Funding Lender and the Servicer in updating the Provided Information 
or required records for inclusion or summary in the Secondary Market Disclosure Document or 
for other use reasonably required in connection with a Secondary Market Transaction by 
providing all current information pertaining to the Borrower and the Project necessary to keep 
the Secondary Market Disclosure Document accurate and complete in all material respects with 
respect to such matters. The Borrower hereby consents to any and all such disclosures of such 
information. 

Section 9.1.3  Borrower Obligations Regarding Secondary Market Disclosure 
Documents.  In connection with a Secondary Market Disclosure Document, the Borrower shall 
provide, or in the case of a Borrower-engaged third party such as the Manager, cause it to 
provide, information reasonably requested by the Funding Lender pertaining to the Borrower, the 
Project or such third party (and portions of any other sections reasonably requested by the 
Funding Lender pertaining to the Borrower, the Project or the third party). The Borrower shall, if 
requested by the Funding Lender and the Servicer, certify in writing that the Borrower has 
carefully examined those portions of such Secondary Market Disclosure Document, pertaining to 
the Borrower, the Project or the Manager, and such portions (and portions of any other sections 
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reasonably requested and pertaining to the Borrower, the Project or the Manager) do not contain 
any untrue statement of a material fact or omit to state a material fact necessary in order to make 
the statements made, in the light of the circumstances under which they were made, not 
misleading; provided that the Borrower shall not be required to make any representations or 
warranties regarding any Provided Information obtained from a third party except with respect to 
information it provided to such parties. Furthermore, the Borrower hereby indemnifies the 
Funding Lender and the Servicer for any Liabilities to which any such parties may become 
subject to the extent such Liabilities arise out of or are based upon the use of the Provided 
Information in a Secondary Market Disclosure Document that contains any untrue statement of a 
material fact or omits to state a material fact necessary in order to make the statements made, in 
light of the circumstances under which they were made, not misleading; provided that the 
Borrower shall not provide any indemnification regarding any Provided Information obtained 
from unrelated third parties except with respect to information it provided to such parties. 

The Borrower and the Funding Lender agree and acknowledge that the Governmental 
Lender undertakes no obligation hereunder or in the Funding Loan Agreement to participate in 
the preparation of, or to approve, any Secondary Market Disclosure Document and the parties 
hereto agree that any Secondary Market Disclosure Document will, unless approved in advance 
by the Governmental Lender in writing, disclose no more regarding the Governmental Lender 
than its name and status as a political subdivision of the State of California and that the 
Governmental Lender Note is a limited obligation of the Governmental Lender secured solely by 
the payments made by the Borrower under the Borrower Note and the Borrower Loan 
Agreement. 

Section 9.1.4  Borrower Indemnity Regarding Filings.  In connection with filings under 
the Exchange Act or the Securities Act, the Borrower shall (i) indemnify Funding Lender and the 
underwriter group for any securities (the “Underwriter Group”) for any Liabilities to which 
Funding Lender, the Servicer or the Underwriter Group may become subject insofar as the 
Liabilities arise out of or are based upon the omission or alleged omission to state in the 
Provided Information a material fact required to be stated in the Provided Information in order to 
make the statements in the Provided Information, in the light of the circumstances under which 
they were made not misleading and (ii) reimburse the Funding Lender, the Servicer, the 
Underwriter Group and other indemnified parties listed above for any legal or other expenses 
reasonably incurred by the Funding Lender, the Servicer or the Underwriter Group in connection 
with defending or investigating the Liabilities; provided that the Borrower shall not provide any 
indemnification regarding any Provided Information obtained from unrelated third parties except 
with respect to information it provided to such parties. 

Section 9.1.5  Indemnification Procedure.  Promptly after receipt by an indemnified party 
under Sections 9.1.3 and 9.1.4 hereof of notice of the commencement of any action for which a 
claim for indemnification is to be made against the Borrower, such indemnified party shall notify 
the Borrower in writing of such commencement, but the omission to so notify the Borrower will 
not relieve the Borrower from any liability that it may have to any indemnified party hereunder 
except to the extent that failure to notify causes prejudice to the Borrower. In the event that any 
action is brought against any indemnified party, and it notifies the Borrower of the 
commencement thereof, the Borrower will be entitled, jointly with any other indemnifying party, 
to participate therein and, to the extent that it (or they) may elect by Written Notice delivered to 
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the indemnified party promptly after receiving the aforesaid notice of commencement, to assume 
the defense thereof with counsel selected by the Borrower and reasonably satisfactory to such 
indemnified party. After notice from the Borrower to such indemnified party under this Section 
9.1.5, the Borrower shall not be responsible for any legal or other expenses subsequently 
incurred by such indemnified party in connection with the defense thereof other than reasonable 
costs of investigation. No indemnified party shall settle or compromise any claim for which the 
Borrower may be liable hereunder without the prior Written Consent of the Borrower. 

Section 9.1.6  Contribution.  In order to provide for just and equitable contribution in 
circumstances in which the indemnity agreement provided for in Section 9.1.4 hereof is for any 
reason held to be unenforceable by an indemnified party in respect of any Liabilities (or action in 
respect thereof) referred to therein which would otherwise be indemnifiable under Section 9.1.4 
hereof, the Borrower shall contribute to the amount paid or payable by the indemnified party as a 
result of such Liabilities (or action in respect thereof); provided, however, that no Person guilty 
of fraudulent misrepresentation (within the meaning of Section 10(f) of the Securities Act) shall 
be entitled to contribution from any Person not guilty of such fraudulent misrepresentation. In 
determining the amount of contribution to which the respective parties are entitled, the following 
factors shall be considered: (i) the indemnified parties and the Borrower’s relative knowledge 
and access to information concerning the matter with respect to which the claim was asserted; 
(ii) the opportunity to correct and prevent any statement or omission; and (iii) any other equitable 
considerations appropriate in the circumstances. The parties hereto hereby agree that it may not 
be equitable if the amount of such contribution were determined by pro rata or per capita 
allocation. 

ARTICLE X 

MISCELLANEOUS 

Section 10.1 Notices.  All notices, consents, approvals and requests required or 
permitted hereunder or under any other Borrower Loan Document or Funding Loan Document (a 
“notice”) shall be deemed to be given and made when delivered by hand, by recognized 
overnight delivery service, confirmed facsimile transmission (provided any telecopy or other 
electronic transmission received by any party after 4:00 p.m., local time, as evidenced by the 
time shown on such transmission, shall be deemed to have been received the following Business 
Day), or five (5) calendar days after deposited in the United States mail, registered or certified, 
postage prepaid, with return receipt requested, addressed as follows:  

If to the Governmental Lender: City and County of San Francisco 
Mayor’s Office of Housing and Community 
Development 
1 South Van Ness Avenue, 5th Floor, 
San Francisco, California 94103 
Attention: Director 
Facsimile: (415) 701-5501 
 

If to the Borrower: Potrero Housing Associates I, LP 
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c/o Bridge Housing  
600 California Street, Suite 900 
San Francisco, California  94108 
(415) 495-4898 
Attention:  Director 
Facsimile: (415) 495-4898 
 

With a copy to: Gubb & Barshay LLP 
 505 14th Street, Suite 1050 
 Oakland, California 94612 
 Attention:  Scott Barshay, Esq. 
 Facsimile:  (415) 781-6967 
 
With a copy to: Wells Fargo Affordable Housing Community 

 Development Corporation 
 MAC: D1053-170 
 301 South College Street 
 Charlotte, North Carolina  28288 
 Attention:  Director of Tax Credit Asset 

Management 
 
With a copy to: Sidley Austin LLP 
 One South Dearborn 
 Chicago, Illinois  60603 
 Attention:  Philip C. Spahn, Esq. 
 Facsimile:  (312) 853-7036 
 
If to the Funding Lender: Citibank, N.A. 

390 Greenwich Street, 2nd Floor 
New York, New York 10013 
Attention: Transaction Management Group 
 Deal ID# [________] 
Facsimile: (212) 723-8209 

With copies to: Citibank, N.A. 
325 East Hillcrest Drive, Suite 160 
Thousand Oaks, California 91360 
Attention: Operations Manager/Asset Manager 
 Deal ID# [________] 
Facsimile: (805) 557-0924 

 
Prior to the Conversion Citibank, N.A. 
Date, With a copy to:   [ADDRESS] 

Attention:  Account Specialist 
 Deal ID# [________] 

Facsimile:  [(___) ___ ____] 
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Following the Conversion Citibank, N.A. 
Date, with a copy to:   c/o Berkadia Commercial Servicing Department 

 323 Norristown Road, Suite 300 
 Ambler, Pennsylvania 19002 

 Attention:  Client Relations Manager 
Deal ID #  [_________] 
Facsimile:  (215) 328-0305 

And a copy of any notices of  
default sent to: Citibank, N.A. 

388 Greenwich Street 
New York, New York 10013 
Attention: General Counsel’s Office 
 Deal ID #  [_________] 
Facsimile: (646) 291-5754 

Any party may change such party’s address for the notice or demands required under this 
Borrower Loan Agreement by providing written notice of such change of address to the other 
parties by written notice as provided herein. 

Section 10.2 Brokers and Financial Advisors.  The Borrower hereby represents that it 
has dealt with no financial advisors, brokers, underwriters, placement agents, agents or finders in 
connection with the Borrower Loan, other than those disclosed to the Funding Lender and whose 
fees shall be paid by the Borrower pursuant to separate agreements. The Borrower and the 
Funding Lender shall indemnify and hold the other harmless from and against any and all claims, 
liabilities, costs and expenses of any kind in any way relating to or arising from a claim by any 
Person that such Person acted on behalf of the indemnifying party in connection with the 
transactions contemplated herein. The provisions of this Section 10.2 shall survive the expiration 
and termination of this Borrower Loan Agreement and the repayment of the Borrower Payment 
Obligations. 

Section 10.3 Survival.  This Borrower Loan Agreement and all covenants, agreements, 
representations and warranties made herein and in the certificates delivered pursuant hereto shall 
survive the making by the Governmental Lender of the Borrower Loan and the execution and 
delivery to the Governmental Lender of the Borrower Note and the assignment of the Borrower 
Note to the Funding Lender, and shall continue in full force and effect so long as all or any of the 
Borrower Payment Obligations is unpaid. All the Borrower’s covenants and agreements in this 
Borrower Loan Agreement shall inure to the benefit of the respective legal representatives, 
successors and assigns of the Governmental Lender, the Fiscal Agent, the Funding Lender and 
the Servicer. 

Section 10.4 Preferences.  The Governmental Lender shall have the continuing and 
exclusive right to apply or reverse and reapply any and all payments by the Borrower to any 
portion of the Borrower Payment Obligations. To the extent the Borrower makes a payment to 
the Governmental Lender or the Servicer, or the Governmental Lender or the Servicer receives 
proceeds of any collateral, which is in whole or part subsequently invalidated, declared to be 
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fraudulent or preferential, set aside or required to be repaid to a trustee, receiver or any other 
party under any bankruptcy law, state or federal law, common law or equitable cause, then, to the 
extent of such payment or proceeds received, the Borrower Payment Obligations or part thereof 
intended to be satisfied shall be revived and continue in full force and effect, as if such payment 
or proceeds had not been received by the Governmental Lender or the Servicer. 

Section 10.5 Waiver of Notice.  The Borrower shall not be entitled to any notices of 
any nature whatsoever from the Funding Lender, the Fiscal Agent or the Servicer except with 
respect to matters for which this Borrower Loan Agreement or any other Borrower Loan 
Document specifically and expressly provides for the giving of notice by the Funding Lender, 
the Fiscal Agent or the Servicer, as the case may be, to the Borrower and except with respect to 
matters for which the Borrower is not, pursuant to applicable Legal Requirements, permitted to 
waive the giving of notice. The Borrower hereby expressly waives the right to receive any notice 
from the Funding Lender, the Fiscal Agent or the Servicer, as the case may be, with respect to 
any matter for which no Borrower Loan Document specifically and expressly provides for the 
giving of notice by the Funding Lender, the Fiscal Agent or the Servicer to the Borrower. 

Section 10.6 Offsets, Counterclaims and Defenses.  The Borrower hereby waives the 
right to assert a counterclaim, other than a compulsory counterclaim, in any action or proceeding 
brought against it by the Funding Lender or the Servicer with respect to a Borrower Loan 
Payment. Any assignee of Funding Lender’s interest in and to the Borrower Loan Documents or 
the Funding Loan Documents shall take the same free and clear of all offsets, counterclaims or 
defenses that are unrelated to the Borrower Loan Documents or the Funding Loan Documents 
which the Borrower may otherwise have against any assignor of such documents, and no such 
unrelated offset, counterclaim or defense shall be interposed or asserted by the Borrower in any 
action or proceeding brought by any such assignee upon such documents, and any such right to 
interpose or assert any such unrelated offset, counterclaim or defense in any such action or 
proceeding is hereby expressly waived by the Borrower. 

Section 10.7 Publicity.  The Funding Lender and the Servicer (and any affiliates of 
either party) shall have the right to issue press releases, advertisements and other promotional 
materials describing the Funding Lender’s or the Servicer’s participation in the making of the 
Borrower Loan or the Borrower Loan’s inclusion in any Secondary Market Transaction 
effectuated by the Funding Lender or the Servicer or one of its or their affiliates. All news 
releases, publicity or advertising by the Borrower or any Borrower Affiliate through any media 
intended to reach the general public, which refers to the Borrower Loan Documents or the 
Funding Loan Documents, the Borrower Loan, the Funding Lender or the Servicer in a 
Secondary Market Transaction, shall be subject to the prior Written Consent of the 
Governmental Lender, the Funding Lender or the Servicer, as applicable, which shall not be 
unreasonably withheld or delayed. 

Section 10.8 Construction of Documents.  The parties hereto acknowledge that they 
were represented by counsel in connection with the negotiation and drafting of the Borrower 
Loan Documents and the Funding Loan Documents and that the Borrower Loan Documents and 
the Funding Loan Documents shall not be subject to the principle of construing their meaning 
against the party that drafted them. 
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Section 10.9 No Third Party Beneficiaries.  The Borrower Loan Documents and the 
Funding Loan Documents are solely for the benefit of the Governmental Lender, the Funding 
Lender, the Servicer and the Borrower and, with respect to Sections 9.1.3 and 9.1.4 hereof, the 
Underwriter Group, and nothing contained in any Borrower Loan Document shall be deemed to 
confer upon anyone other than the Governmental Lender, the Funding Lender, the Servicer, and 
the Borrower any right to insist upon or to enforce the performance or observance of any of the 
obligations contained therein. 

Section 10.10 Assignment.  The Borrower Loan, the Security Instrument, the Borrower 
Loan Documents and the Funding Loan Documents and all Funding Lender’s or Fiscal Agent’s 
rights, title, obligations and interests therein may be assigned by the Funding Lender or the 
Fiscal Agent, as appropriate, at any time in its sole discretion, whether by operation of law 
(pursuant to a merger or other successor in interest) or otherwise, subject to the requirements of 
Article IV of the Funding Loan Agreement. Upon such assignment, all references to Funding 
Lender or the Fiscal Agent, as appropriate, in this Borrower Loan Agreement and in any 
Borrower Loan Document shall be deemed to refer to such assignee or successor in interest and 
such assignee or successor in interest shall thereafter stand in the place of the Funding Lender or 
the Fiscal Agent, as appropriate. The Borrower shall accord full recognition to any such 
assignment, and all rights and remedies of Funding Lender in connection with the interest so 
assigned shall be as fully enforceable by such assignee as they were by Funding Lender before 
such assignment. In connection with any proposed assignment, Funding Lender may disclose to 
the proposed assignee any information that the Borrower has delivered, or caused to be 
delivered, to Funding Lender with reference to the Borrower, General Partner, Guarantor or any 
affiliate, or the Project, including information that Borrower is required to deliver to Funding 
Lender pursuant to this Borrower Loan Agreement, provided that such proposed assignee agrees 
to treat such information as confidential. `The Borrower may not assign its rights, interests or 
obligations under this Borrower Loan Agreement or under any of the Borrower Loan Documents 
or Funding Loan Documents, or Borrower’s interest in any moneys to be disbursed or advanced 
hereunder, except only as may be expressly permitted hereby. 

Section 10.11 Intentionally Omitted. 

Section 10.12 Governmental Lender, Funding Lender and Servicer Not in Control; No 
Partnership.  None of the covenants or other provisions contained in this Borrower Loan 
Agreement shall, or shall be deemed to, give the Governmental Lender, the Funding Lender, the 
Fiscal Agent or the Servicer the right or power to exercise control over the affairs or 
management of the Borrower, the power of the Governmental Lender, the Funding Lender, the 
Fiscal Agent and the Servicer being limited to the rights to exercise the remedies referred to in 
the Borrower Loan Documents and the Funding Loan Documents. The relationship between the 
Borrower and the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer 
is, and at all times shall remain, solely that of debtor and creditor. No covenant or provision of 
the Borrower Loan Documents or the Funding Loan Documents is intended, nor shall it be 
deemed or construed, to create a partnership, joint venture, agency or common interest in profits 
or income between the Borrower and the Governmental Lender, the Funding Lender, the Fiscal 
Agent or the Servicer or to create an equity in the Project in the Governmental Lender, the 
Funding Lender, the Fiscal Agent or the Servicer. Neither the Governmental Lender, the Funding 
Lender, the Fiscal Agent nor the Servicer undertakes or assumes any responsibility or duty to the 
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Borrower or to any other person with respect to the Project or the Borrower Loan, except as 
expressly provided in the Borrower Loan Documents or the Funding Loan Documents; and 
notwithstanding any other provision of the Borrower Loan Documents and the Funding Loan 
Documents: (1) the Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer 
are not, and shall not be construed as, a partner, joint venturer, alter ego, manager, controlling 
person or other business associate or participant of any kind of the Borrower or its stockholders, 
members, or partners and the Governmental Lender, the Funding Lender, the Fiscal Agent and 
the Servicer do not intend to ever assume such status; (2) the Governmental Lender, the Funding 
Lender, the Fiscal Agent and the Servicer shall in no event be liable for any of the Borrower 
Payment Obligations, expenses or losses incurred or sustained by the Borrower; and (3) the 
Governmental Lender, the Funding Lender, the Fiscal Agent and the Servicer shall not be 
deemed responsible for or a participant in any acts, omissions or decisions of the Borrower, the 
Borrower Controlling Entities or its stockholders, members, or partners. The Governmental 
Lender, the Funding Lender, the Fiscal Agent, the Servicer and the Borrower disclaim any 
intention to create any partnership, joint venture, agency or common interest in profits or income 
between the Governmental Lender, the Funding Lender, the Servicer, the Fiscal Agent and the 
Borrower, or to create an equity in the Project in the Governmental Lender, the Funding Lender, 
the Fiscal Agent or the Servicer, or any sharing of liabilities, losses, costs or expenses. 

Section 10.13 Release.  The Borrower hereby acknowledges that it is executing this 
Borrower Loan Agreement and each of the Borrower Loan Documents and the Funding Loan 
Documents to which it is a party as its own voluntary act free from duress and undue influence. 

Section 10.14 Term of Borrower Loan Agreement.  This Borrower Loan Agreement 
shall be in full force and effect until all payment obligations of the Borrower hereunder have 
been paid in full and the Borrower Loan and the Funding Loan have been retired or the payment 
thereof has been provided for; except that on and after payment in full of the Borrower Note, this 
Borrower Loan Agreement shall be terminated, without further action by the parties hereto; 
provided, however, that the obligations of the Borrower under Sections 5.11, 5.14, 5.15, 9.1.3, 
9.1.4, 9.1.5, 9.1.6 and 10.15, as well as under Section 5.7 of the Construction Funding 
Agreement, shall survive the termination of this Borrower Loan Agreement. 

Section 10.15 Reimbursement of Expenses.  If, upon or after the occurrence of any Event 
of Default or Potential Default, the Governmental Lender, the Funding Lender, the Fiscal Agent 
or the Servicer shall employ attorneys or incur other expenses for the enforcement of 
performance or observance of any obligation or agreement on the part of the Borrower contained 
herein, the Borrower will on demand therefor reimburse the Governmental Lender, the Funding 
Lender and the Servicer for fees of such attorneys and such other expenses so incurred. 

The Borrower’s obligation to pay the amounts required to be paid under this Section 
10.15 shall be subordinate to its obligations to make payments under the Borrower Note. 

Section 10.16 Permitted Contests.  Notwithstanding anything to the contrary contained in 
this Borrower Loan Agreement, Borrower shall have the right to contest or object in good faith 
to any claim, demand, levy or assessment (other than in respect of Debt or Contractual 
Obligations of Borrower under any Borrower Loan Document or Related Document) by 
appropriate legal proceedings that are not prejudicial to Funding Lender’s rights, but this shall 
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not be deemed or construed as in any way relieving, modifying or providing any extension of 
time with respect to Borrower’s covenant to pay and comply with any such claim, demand, levy 
or assessment, unless Borrower shall have given prior Written Notice to the Governmental 
Lender and the Funding Lender of Borrower’s intent to so contest or object thereto, and unless 
(i) Borrower has, in the Governmental Lender’s and the Funding Lender’s judgment, a 
reasonable basis for such contest, (ii) Borrower pays when due any portion of the claim, demand, 
levy or assessment to which Borrower does not object, (iii) Borrower demonstrates to Funding 
Lender’s satisfaction that such legal proceedings shall conclusively operate to prevent 
enforcement prior to final determination of such proceedings, (iv) Borrower furnishes such bond, 
surety, undertaking or other security in connection therewith as required by law, or as requested 
by and satisfactory to Funding Lender, to stay such proceeding, which bond, surety, undertaking 
or other security shall be issued by a bonding company, insurer or surety company reasonably 
satisfactory to Funding Lender and shall be sufficient to cause the claim, demand, levy or 
assessment to be insured against by the Title Company or removed as a lien against the Project, 
(v) Borrower at all times prosecutes the contest with due diligence, and (vi) Borrower pays, 
promptly following a determination of the amount of such claim, demand, levy or assessment 
due and owing by Borrower, the amount so determined to be due and owing by Borrower. In the 
event that Borrower does not make, promptly following a determination of the amount of such 
claim, demand, levy or assessment due and owing by Borrower, any payment required to be 
made pursuant to clause (vi) of the preceding sentence, an Event of Default shall have occurred, 
and Funding Lender may draw or realize upon any bond or other security delivered to Funding 
Lender in connection with the contest by Borrower, in order to make such payment. 

Section 10.17 Funding Lender Approval of Instruments and Parties.  All proceedings 
taken in accordance with transactions provided for herein, and all surveys, appraisals and 
documents required or contemplated by this Borrower Loan Agreement and the persons 
responsible for the execution and preparation thereof, shall be satisfactory to and subject to 
approval by Funding Lender. Funding Lender’s approval of any matter in connection with the 
Project shall be for the sole purpose of protecting the security and rights of Funding Lender. No 
such approval shall result in a waiver of any default of Borrower. In no event shall Funding 
Lender’s approval be a representation of any kind with regard to the matter being approved. 

Section 10.18 Funding Lender Determination of Facts.  Funding Lender shall at all times 
be free to establish independently, to its reasonable satisfaction, the existence or nonexistence of 
any fact or facts, the existence or nonexistence of which is a condition of this Borrower Loan 
Agreement. 

Section 10.19 Calendar Months.  With respect to any payment or obligation that is due or 
required to be performed within a specified number of Calendar Months after a specified date, 
such payment or obligation shall become due on the day in the last of such specified number of 
Calendar Months that corresponds numerically to the date so specified; provided, however, that 
with respect to any obligation as to which such specified date is the 29th, 30th or 31st day of any 
Calendar Month: if the Calendar Month in which such payment or obligation would otherwise 
become due does not have a numerically corresponding date, such obligation shall become due 
on the first day of the next succeeding Calendar Month. 
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Section 10.20 Determinations by Lender.  Except to the extent expressly set forth in this 
Borrower Loan Agreement to the contrary, in any instance where the consent or approval of the 
Governmental Lender and the Funding Lender may be given or is required, or where any 
determination, judgment or decision is to be rendered by the Governmental Lender and the 
Funding Lender under this Borrower Loan Agreement, the granting, withholding or denial of 
such consent or approval and the rendering of such determination, judgment or decision shall be 
made or exercised by the Governmental Lender and the Funding Lender, as applicable (or its 
designated representative) at its sole and exclusive option and in its sole and absolute discretion. 

Section 10.21 Governing Law.  This Borrower Loan Agreement shall be governed by 
and enforced in accordance with the laws of the State, without giving effect to the choice of law 
principles of the State that would require the application of the laws of a jurisdiction other than 
the State. 

Section 10.22 Consent to Jurisdiction and Venue.  Borrower agrees that any controversy 
arising under or in relation to this Borrower Loan Agreement shall be litigated exclusively in the 
State. The state and federal courts and authorities with jurisdiction in the State shall have 
exclusive jurisdiction over all controversies which shall arise under or in relation to this 
Borrower Loan Agreement. Borrower irrevocably consents to service, jurisdiction, and venue of 
such courts for any such litigation and waives any other venue to which it might be entitled by 
virtue of domicile, habitual residence or otherwise. However, nothing herein is intended to limit 
Beneficiary Parties’ right to bring any suit, action or proceeding relating to matters arising under 
this Borrower Loan Agreement against Borrower or any of Borrower’s assets in any court of any 
other jurisdiction. 

Section 10.23 Successors and Assigns.  This Borrower Loan Agreement shall be binding 
upon and shall inure to the benefit of the parties hereto and their respective heirs, legal 
representatives, successors, successors-in-interest and assigns, as appropriate. The terms used to 
designate any of the parties herein shall be deemed to include the heirs, legal representatives, 
successors, successors-in-interest and assigns, as appropriate, of such parties. References to a 
“person” or “persons” shall be deemed to include individuals and entities. 

Section 10.24 Severability.  The invalidity, illegality or unenforceability of any provision 
of this Borrower Loan Agreement shall not affect the validity, legality or enforceability of any 
other provision, and all other provisions shall remain in full force and effect. 

Section 10.25 Entire Agreement; Amendment and Waiver.  This Borrower Loan 
Agreement contains the complete and entire understanding of the parties with respect to the 
matters covered herein. This Borrower Loan Agreement may not be amended, modified or 
changed, nor shall any waiver of any provision hereof be effective, except by a written 
instrument signed by the party against whom enforcement of the waiver, amendment, change, or 
modification is sought, and then only to the extent set forth in that instrument. No specific waiver 
of any of the terms of this Borrower Loan Agreement shall be considered as a general waiver. 
Without limiting the generality of the foregoing, no Disbursement shall constitute a waiver of 
any conditions to the Governmental Lender’s or the Funding Lender’s obligation to make further 
Disbursements nor, in the event Borrower is unable to satisfy any such conditions, shall any such 
waiver have the effect of precluding the Governmental Lender or the Funding Lender from 
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thereafter declaring such inability to constitute a Potential Default or Event of Default under this 
Borrower Loan Agreement. 

Section 10.26 Counterparts.  This Borrower Loan Agreement may be executed in 
multiple counterparts, each of which shall constitute an original document and all of which 
together shall constitute one agreement. 

Section 10.27 Captions.  The captions of the sections of this Borrower Loan Agreement 
are for convenience only and shall be disregarded in construing this Borrower Loan Agreement. 

Section 10.28 Servicer.  Borrower hereby acknowledges and agrees that, pursuant to the 
terms of Section 39 of the Security Instrument: (a) from time to time, the Governmental Lender 
or the Funding Lender may appoint a servicer to collect payments, escrows and deposits, to give 
and to receive notices under the Borrower Note, this Borrower Loan Agreement or the other 
Borrower Loan Documents, and to otherwise service the Borrower Loan and (b) unless Borrower 
receives Written Notice from the Governmental Lender or the Funding Lender to the contrary, 
any action or right which shall or may be taken or exercised by the Governmental Lender or the 
Funding Lender may be taken or exercised by such servicer with the same force and effect. 

Section 10.29 Beneficiary Parties as Third Party Beneficiary.  Each of the Beneficiary 
Parties shall be a third party beneficiary of this Borrower Loan Agreement for all purposes. 

Section 10.30 Waiver of Trial by Jury.  The Governmental Lender does not agree to not 
elect a trial by jury or to waive any jury trial and does not consent to any resolution by judicial 
reference. TO THE MAXIMUM EXTENT PERMITTED UNDER APPLICABLE LAW AND 
ONLY TO THE EXTENT ENFORCEMENT OF SUCH AGREEMENT WOULD NOT 
ADVERSELY AFFECT FISCAL AGENT AND THE ABILITY OF THE GOVERNMENTAL 
LENDER TO ELECT A TRIAL BY JURY, THE BORROWER (A) COVENANTS AND 
AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING 
OUT OF THIS BORROWER LOAN AGREEMENT OR THE RELATIONSHIP BETWEEN 
THE PARTIES THAT IS TRIABLE BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL 
BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT 
EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS 
GIVEN BY THE BORROWER, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT 
OF COMPETENT LEGAL COUNSEL. IF FOR ANY REASON THIS WAIVER IS 
DETERMINED TO BE UNENFORCEABLE, THE BORROWER AGREES TO THE 
RESOLUTION OF ALL DISPUTES BY JUDICIAL REFERENCE PURSUANT TO THE 
PROCEDURES SET FORTH IN THE SECURITY INSTRUMENT. 

Section 10.31 Modifications.  Modifications (if any) to this Borrower Loan Agreement 
(“Modifications”) are set forth on Exhibit A attached to this Borrower Loan Agreement. In the 
event of a Transfer under the terms of the Security Instrument, some or all of the Modifications 
to this Borrower Loan Agreement may be modified or rendered void by the Governmental 
Lender or the Funding Lender at its option by notice to Borrower or such transferee. 
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Section 10.32 Reference Date.  This Borrower Loan Agreement is dated for referenced 
purposes only as of December 1, 2016 and will not be effective and binding on the parties hereto 
unless and until the Closing Date (as defined herein) occurs. 

ARTICLE XI 

LIMITATIONS ON LIABILITY 

Section 11.1 Limitation on Liability.  Notwithstanding anything to the contrary herein, 
the liability of the Borrower hereunder and under the other Borrower Loan Documents and the 
Funding Loan Documents shall be limited to the extent set forth in the Borrower Note. 

Section 11.2 Limitation on Liability of Lender.  Notwithstanding anything herein or in 
any other instrument to the contrary, the Governmental Lender shall not be obligated to pay the 
principal (or prepayment price) of or interest on the Funding Loan, except from moneys and 
assets received by the Fiscal Agent or the Funding Lender on behalf of the Governmental Lender 
pursuant to this Borrower Loan Agreement. Neither the faith and credit nor the taxing power of 
the State, nor any public agency or political subdivision of the State, is pledged to the payment of 
the principal (or prepayment price) of or interest on the Funding Loan. The Governmental 
Lender shall not be liable for any costs, expenses, losses, damages, claims or actions, of any 
conceivable kind on any conceivable theory, under or by reason of or in connection with this 
Borrower Loan Agreement or the Funding Loan Agreement, except only to the extent amounts 
are received for the payment thereof from the Borrower under this Borrower Loan Agreement. 

The Borrower hereby acknowledges that the Governmental Lender’s sole source of 
moneys to repay the Funding Loan will be provided by the payments made by the Borrower 
pursuant to this Borrower Loan Agreement, together with investment income on certain funds 
and accounts held by the Fiscal Agent under the Funding Loan Agreement, and hereby agrees 
that if the payments to be made hereunder shall ever prove insufficient to pay all principal (or 
prepayment price) of and interest on the Funding Loan as the same shall become due (whether by 
maturity, redemption, acceleration or otherwise), then upon notice from the Fiscal Agent, the 
Borrower shall pay such amounts as are required from time to time to prevent any deficiency or 
default in the payment of such principal (or prepayment price) of or interest on the Funding 
Loan, including, but not limited to, any deficiency caused by acts, omissions, nonfeasance or 
malfeasance on the part of the Fiscal Agent, the Borrower, the Governmental Lender or any third 
party, subject to any right of reimbursement from the Fiscal Agent, the Governmental Lender or 
any such third party, as the case may be, therefor. 

Section 11.3 Waiver of Personal Liability.  No member, officer, agent or employee of 
the Governmental Lender or any commissioner, officer, agent or employee of the Governmental 
Lender shall be individually or personally liable for the payment of any principal (or prepayment 
price) of or interest on the Funding Loan or any other sum hereunder or be subject to any 
personal liability or accountability by reason of the execution and delivery of this Borrower Loan 
Agreement; but nothing herein contained shall relieve any such member, director, officer, agent 
or employee from the performance of any official duty provided by law or by this Borrower 
Loan Agreement. 
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Section 11.4 Limitation on Liability of Funding Lender’s Officers, Employees, Etc. 

(a) Borrower assumes all risks of the acts or omissions of the Governmental Lender 
and the Funding Lender, provided, however, this assumption is not intended to, and shall not, 
preclude Borrower from pursuing such rights and remedies as it may have against the 
Governmental Lender and the Funding Lender at law or under any other agreement. None of 
Governmental Lender, the Fiscal Agent and the Funding Lender, nor any of its commissioners, 
officers, directors, employees or agents shall be liable or responsible for (i) any acts or omissions 
of the Governmental Lender and the Funding Lender; or (ii) the validity, sufficiency or 
genuineness of any documents, or endorsements, even if such documents should in fact prove to 
be in any or all respects invalid, insufficient, fraudulent or forged. In furtherance and not in 
limitation of the foregoing, the Governmental Lender and the Funding Lender may accept 
documents that appear on their face to be in order, without responsibility for further 
investigation, regardless of any notice or information to the contrary, unless acceptance in light 
of such notice or information constitutes willful misconduct on the part of the Governmental 
Lender, or gross negligence or willful misconduct on the part of the Funding Lender. 

(b) None of the Governmental Lender, the Fiscal Agent, the Funding Lender, the 
other Beneficiary Parties or any of their respective officers, directors, employees or agents shall 
be liable to any contractor, subcontractor, supplier, laborer, architect, engineer or any other party 
for services performed or materials supplied in connection with the Project. The Governmental 
Lender and the Funding Lender shall not be liable for any debts or claims accruing in favor of 
any such parties against the Borrower or others or against the Project or the Mortgaged Property. 
The Borrower is not and shall not be an agent of the Governmental Lender and the Funding 
Lender for any purpose. The Governmental Lender and the Funding Lender are not joint venture 
partners with the Borrower or with each other in any manner whatsoever. Prior to default by the 
Borrower under this Borrower Loan Agreement and the exercise of remedies granted herein, the 
Governmental Lender and the Funding Lender shall not be deemed to be in privity of contract 
with any contractor or provider of services to the Project, nor shall any payment of funds directly 
to a contractor, subcontractor or provider of services be deemed to create any third party 
beneficiary status or recognition of same by the Governmental Lender and the Funding Lender. 
Approvals granted by the Governmental Lender and the Funding Lender for any matters covered 
under this Borrower Loan Agreement shall be narrowly construed to cover only the parties and 
facts identified in any written approval or, if not in writing, such approvals shall be solely for the 
benefit of the Borrower. 

(c) Any obligation or liability whatsoever of the Governmental Lender and the 
Funding Lender that may arise at any time under this Borrower Loan Agreement or any other 
Borrower Loan Document shall be satisfied, if at all, out of the Funding Lender’s assets only. No 
such obligation or liability shall be personally binding upon, nor shall resort for the enforcement 
thereof be had to, the Project or any of the Governmental Lender’s or the Funding Lender’s 
shareholders (if any), directors, officers, employees or agents, regardless of whether such 
obligation or liability is in the nature of contract, tort or otherwise. 

Section 11.5 Delivery of Reports, Etc.  The delivery of reports, information and 
documents to the Governmental Lender and the Funding Lender as provided herein is for 
informational purposes only and the Governmental Lender’s and the Funding Lender’s receipt of 
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such shall not constitute constructive knowledge of any information contained therein or 
determinable from information contained therein. The Governmental Lender and the Funding 
Lender shall have no duties or responsibilities except those that are specifically set forth herein, 
and no other duties or obligations shall be implied in this Borrower Loan Agreement against the 
Governmental Lender and the Funding Lender. 

Section 11.6 City Contracting Provisions.  The Borrower covenants and agrees to 
comply with the provisions set forth in Section 21 of the Regulatory Agreement as if fully set 
forth herein.  

[balance of page left blank intentionally] 



 

 Signature Page 1 – Borrower Loan Agreement (Potrero Block X) 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this 
Borrower Loan Agreement or caused this Borrower Loan Agreement to be duly executed and 
delivered by its authorized representative as of the date first set forth above. 

BORROWER: 
 

Potrero Housing Associates I LP,   
a California Limited Partnership 

 
By:   Potrero Housing I LLC,  

a California limited liability company, 
its general partner 

 
By:   MCB Family Housing, Inc.,  

a California nonprofit public benefit 
corporation, its sole 
member/manager 

 
 

Name: ________________________ 
Title: _________________________ 
Its: __________________________ 

 
  



 

 Signature Page 2 – Borrower Loan Agreement (Potrero Block X) 

GOVERNMENTAL LENDER: 
 
CITY AND COUNTY OF SAN FRANCISCO 
 
 
 
By:   

Olson Lee, Director, 
Mayor’s Office of Housing and 
Community Development 

 
 

Approved as to Form: 
DENNIS J. HERRERA 
City Attorney 
 
 
 
By:   

Deputy City Attorney 
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EXHIBIT A 

MODIFICATIONS 

NONE 

 


	ARTICLE I  DEFINITIONS; PRINCIPLES OF CONSTRUCTION
	Section 1.1 Specific Definitions
	Section 1.2 Definitions
	(a) the net amount (after payment of all expenses of originating the Funding Loan) of Funding Loan proceeds received by the Governmental Lender as a result of the origination of the Funding Loan;
	(b) all amounts received by the Governmental Lender as a result of the investment of the Funding Loan proceeds;
	(c) any amounts held in any fund or account to the extent that the Governmental Lender reasonably expects to use the amounts in such fund to pay any portion of the Funding Loan; and
	(d) any securities or obligations pledged by the Governmental Lender or by the Borrower as security for the payment of any portion of the Funding Loan.


	ARTICLE II  GENERAL
	Section 2.1 Origination of Borrower Loan
	Section 2.2 Security for the Funding Loan
	(a) As security for the Funding Loan, the Governmental Lender has pledged and assigned to the Funding Lender under and pursuant to the Funding Loan Agreement (a) the Borrower Note and all of its right, title and interest in and to this Borrower Loan A...
	(a) Tax Covenants.  Seek specific performance of, and enforce, the tax covenants in Section 8.7 of the Funding Loan Agreement, the provisions of the Regulatory Agreement, the Tax Certificate and the covenants of the Borrower in Section 5.34 of this Bo...
	(b) Regulatory Agreement.  Seek specific performance of the obligations of the Borrower or any other owner of the Project under the Regulatory Agreement and injunctive relief against acts which may be in violation of the Regulatory Agreement or otherw...
	(c) Reserved Rights.  Take whatever action at law or in equity which appears necessary or desirable to enforce the other Unassigned Rights, provided, however, that the Governmental Lender or any person under its control may only enforce any right it m...
	(d) prosecute its action to a lien on the Project; or
	(e) except in connection with actions permitted under Section 2.2(b) above, take any action which may have the effect, directly or indirectly, of impairing the ability of the Borrower to timely pay the principal of, interest on, or other amounts due u...
	(f) interfere with the exercise by the Funding Lender, the Fiscal Agent or the Servicer of any of their rights under the Borrower Loan Documents upon the occurrence of an event of default by the Borrower under the Borrower Loan Documents or the Fundin...
	(g) take any action to accelerate or otherwise enforce payment or seek other remedies with respect to the Borrower Loan or the Funding Loan.

	Section 2.3 Loan; Borrower Note; Conditions to Closing
	(a) evidence of proper recordation of the Security Instrument, an assignment of the Security Instrument from the Governmental Lender to the Funding Lender, the Regulatory Agreement, and each of the other documents specified for recording in instructio...
	(b) delivery to the Fiscal Agent or into escrow with the Title Company (or separate escrow company, if applicable) of all amounts required to be paid in connection with the origination of the Borrower Loan and the Funding Loan and any underlying real ...
	(c) delivery to the Title Company of Borrower of its escrow instructions in form acceptable to the Governmental Lender and the Funding Lender;
	(d) payment of all fees payable in connection with the closing of the Borrower Loan, including the Governmental Lender’s Closing Fee and Ongoing Governmental Lender Fee due on the Closing Date, and the initial fees and expenses of the Fiscal Agent and...
	(e) execution and delivery by the Borrower of the Tax Certificate; and
	(f) receipt by Governmental Lender of an opinion of the Borrower’s counsel and an opinion of the Fiscal Agent’s counsel in form and substance acceptable to Governmental Lender and its counsel.

	Section 2.4 Borrower Loan Payments
	(a) The Borrower shall make Borrower Loan Payments in accordance with the Borrower Note. Each Borrower Loan Payment made by the Borrower shall be made in funds immediately available to the Fiscal Agent or the Servicer by 2:00 p.m., New York City time,...

	Section 2.5 Additional Borrower Payments
	(a) The Borrower shall pay the following amounts:
	(i) to the Servicer or the Funding Lender, the Rebate Amount then due, if any, to be deposited in the Rebate Fund as specified in Section 5.35 hereof and the Rebate Analyst’s Fee and any other costs incurred to calculate such Rebate Amount (to the ext...
	(ii) to the Fiscal Agent for remittance to the Governmental Lender, the Ongoing Governmental Lender Fee and all fees, charges, costs, advances, indemnities and expenses, including agent and counsel fees, of the Governmental Lender incurred under the B...
	(iii) [Reserved];
	(iv) all Costs of Funding and fees, charges and expenses, including agent and counsel fees incurred in connection with the origination of the Borrower Loan and the Funding Loan, as and when the same become due;
	(v) to the Funding Lender, on demand, all charges, costs, advances, indemnities and expenses, including agent and counsel fees, of the Funding Lender incurred by the Funding Lender at any time in connection with the Borrower Loan, the Funding Loan or ...
	(vi) any Late Charge due and payable under the terms of the Borrower Note and Section 2.6 hereof; provided, however, that all payments made pursuant to this subsection (vi) shall be made to the Servicer, and if there is no Servicer, such payments shal...
	(vii) to the Fiscal Agent, all fees, charges, costs, advances, indemnities and expenses, including agent and counsel fees, of Fiscal Agent incurred under the Borrower Loan Documents or the Funding Loan Documents as and when the same become due.

	(b) The Borrower shall pay to the party entitled thereto as expressly set forth in this Borrower Loan Agreement or the other Borrower Loan Documents or Funding Loan Documents:
	(i) all expenses incurred in connection with the enforcement of any rights under this Borrower Loan Agreement or any other Borrower Loan Document, the Regulatory Agreement, or any Funding Loan Document by the Governmental Lender, Funding Lender, the F...
	(ii) all other payments of whatever nature that the Borrower has agreed to pay or assume under the provisions of this Borrower Loan Agreement or any other Borrower Loan Document or Funding Loan Document; and
	(iii) all expenses, costs and fees relating to inspections of the Project required by the Governmental Lender, the Funding Lender, the Fiscal Agent, the Servicer or the Construction Consultant, in accordance with the Borrower Loan Documents or the Fun...


	Section 2.6 Overdue Payments; Payments in Default
	Section 2.7 Calculation of Interest Payments and Deposits to Real Estate Related Reserve Funds
	Section 2.8 Grant of Security Interest; Application of Funds
	Section 2.9 Marshalling; Payments Set Aside
	Section 2.10 Borrower Loan Disbursements

	ARTICLE III  CONVERSION
	Section 3.1 Conversion Date and Extension of Outside Conversion Date
	Section 3.2 Notice From Funding Lender; Funding Lender’s Calculation Final.
	(a) Following satisfaction of all of the Conditions to Conversion, Funding Lender shall deliver Written Notice to Borrower of: (i) the Conversion Date, (ii) the amount of the Permanent Period Amount, (iii) any required prepayment of the Borrower Note ...
	(b) If the Funding Lender determines that amendments to the amortization schedule are necessary, the Funding Lender shall cause to be provided to the Governmental Lender a Tax Counsel No Adverse Effect Opinion with respect to any amendment to the amor...
	(c) Funding Lender’s calculation of the Permanent Period Amount and any amendments to the amortization of the Borrower Loan shall be, in the absence of manifest error, conclusive and binding on all parties.

	Section 3.3 Mandatory Prepayment of the Borrower Loan.
	(a) As further provided in the Construction Funding Agreement, if and to the extent the Permanent Period Amount is less than the Interim Phase Amount, Funding Lender may in its sole discretion require Borrower to make a partial prepayment of the Borro...
	(b) Any prepayment in full or in part of the Borrower Loan required pursuant to Section 3.3(a) above shall be subject to a prepayment premium under certain circumstances as more particularly set forth in the Borrower Note.

	Section 3.4 Release of Remaining Loan Proceeds.
	Section 3.5 No Amendment.
	Section 3.6 Determinations by Funding Lender.

	ARTICLE IV  REPRESENTATIONS AND WARRANTIES
	Section 4.1 Borrower Representations
	Section 4.1.1  Organization; Special Purpose
	Section 4.1.2  Proceedings; Enforceability
	Section 4.1.3  No Conflicts
	Section 4.1.4  Litigation; Adverse Facts
	Section 4.1.5  Agreements; Consents; Approvals
	Section 4.1.6  Title
	Section 4.1.7  Survey
	Section 4.1.8  No Bankruptcy Filing
	Section 4.1.9  Full and Accurate Disclosure
	Section 4.1.10  No Plan Assets
	Section 4.1.11  Compliance
	Section 4.1.12  Contracts
	Section 4.1.13  Financial Information
	Section 4.1.14  Condemnation
	Section 4.1.15  Federal Reserve Regulations
	Section 4.1.16  Utilities and Public Access
	Section 4.1.17  Not a Foreign Person
	Section 4.1.18  Separate Lots
	Section 4.1.19  Enforceability
	Section 4.1.20  Insurance
	Section 4.1.21  Use of Property; Licenses
	Section 4.1.22  Flood Zone.  Subsequent to Closing, if the Mortgaged Property is determined to be in a Special Flood Hazard Area, Borrower will obtain appropriate flood insurance as required under the National Flood Insurance Act of 1968, Flood Disast...
	Section 4.1.23  Physical Condition
	Section 4.1.24  Encroachments
	Section 4.1.25  State Law Requirements
	Section 4.1.26  Filing and Recording Taxes
	Section 4.1.27  Investment Company Act
	Section 4.1.28  Fraudulent Transfer
	Section 4.1.29  Ownership of the Borrower
	Section 4.1.30  Environmental Matters
	Section 4.1.31  Name; Principal Place of Business
	Section 4.1.32  Subordinated Debt
	Section 4.1.33  Filing of Taxes
	Section 4.1.34  General Tax
	Section 4.1.35  Approval of the Borrower Loan Documents and Funding Loan Documents
	Section 4.1.36  Funding Loan Agreement
	Section 4.1.37  Americans with Disabilities Act
	Section 4.1.38  Requirements of Act, Code and Regulations
	Section 4.1.39  Regulatory Agreement
	Section 4.1.40  Intention to Hold Project
	Section 4.1.41  Concerning General Partner
	Section 4.1.42  Government and Private Approvals
	Section 4.1.43  Concerning Guarantor
	Section 4.1.44  No Material Defaults
	Section 4.1.45  Payment of Taxes
	Section 4.1.46  Rights to Project Agreements and Licenses
	Section 4.1.47  Patriot Act Compliance
	Section 4.1.48  Rent Schedule
	Section 4.1.49  Subordinate Loan Documents
	Section 4.1.50  Ground Lease.
	Section 4.1.51  Other Documents

	Section 4.2 Survival of Representations and Covenants

	ARTICLE V  AFFIRMATIVE COVENANTS
	Section 5.1 Existence
	Section 5.2 Taxes and Other Charges
	Section 5.3 Repairs; Maintenance and Compliance; Physical Condition
	Section 5.4 Litigation
	Section 5.5 Performance of Other Agreements
	Section 5.6 Notices
	Section 5.7 Cooperate in Legal Proceedings
	Section 5.8 Further Assurances
	Section 5.9 Delivery of Financial Information
	Section 5.10 Environmental Matters
	Section 5.11 Lender’s and Funding Lender’s Fees
	Section 5.12 Estoppel Statement
	Section 5.13 Defense of Actions
	Section 5.14 Expenses
	Section 5.15 Indemnity
	(a) The Borrower Loan Documents and the Funding Loan Documents or the execution or amendment thereof or in connection with transactions contemplated thereby, including the sale, transfer or resale of the Borrower Loan or the Funding Loan, except with ...
	(b) Any act or omission of the Borrower or any of its agents, contractors, servants, employees or licensees in connection with the Borrower Loan, the Funding Loan or the Project, the operation of the Project, or the condition, environmental or otherwi...
	(c) Any lien (other than a Permitted Lien) or charge upon payments by the Borrower to the Governmental Lender, the Fiscal Agent or the Funding Lender hereunder, or any taxes (including, without limitation, all ad valorem taxes and sales taxes), assess...
	(d) Any violation of any environmental law, rule or regulation with respect to, or the release of any toxic substance from, the Project or any part thereof during the period in which the Borrower is in possession or control of the Project;
	(e) The enforcement of, or any action taken by the Governmental Lender, the Fiscal Agent or the Funding Lender related to remedies under, this Borrower Loan Agreement and the other Borrower Loan Documents and the Funding Loan Documents;
	(f) [Reserved];
	(g) Any untrue statement or misleading statement or alleged untrue statement or alleged misleading statement of a material fact by the Borrower made in the course of Borrower’s applying for the Borrower Loan or the Funding Loan or contained in any of ...
	(h) Any Determination of Taxability;
	(i) Any breach (or alleged breach) by Borrower of any representation, warranty or covenant made in or pursuant to this Borrower Loan Agreement or in connection with any written or oral representation, presentation, report, appraisal or other informati...
	(j) Any failure (or alleged failure) by Borrower, the Funding Lender or the Governmental Lender to comply with applicable federal and state laws and regulations pertaining to the making of the Borrower Loan and the Funding Loan;
	(k) The Project, or the condition, occupancy, use, possession, conduct or management of, or work done in or about, or from the planning, design, acquisition, installation, construction of, the Project or any part thereof; or
	(l) The use of the proceeds of the Borrower Loan and the Funding Loan,

	Section 5.16 No Warranty of Condition or Suitability by the Governmental Lender or Funding Lender
	Section 5.17 Right of Access to the Project
	Section 5.18 Notice of Default
	Section 5.19 Covenant with Governmental Lender and Funding Lender
	Section 5.20 Obligation of the Borrower to Construct the Project
	Section 5.21 Maintenance of Insurance
	Section 5.22 Information; Statements and Reports
	(a) Notice of Default.  As soon as possible, and in any event not later than five (5) Business Days after the occurrence of any Event of Default or Potential Default, a statement of an Authorized Representative of Borrower describing the details of su...
	(b) Financial Statements; Rent Rolls.  In the manner and to the extent required under the Security Instrument, such financial statements, expenses statements, rent rolls, reports and other financial documents and information as required by the Securit...
	(c) General Partner.  As soon as available and in any event within one hundred twenty (120) days after the end of each fiscal year of General Partner, copies of the financial statements of General Partner as of such date, prepared in substantially the...
	(d) Leasing Reports.  Prior to the Conversion Date, on a monthly basis (and in any event within fifteen (15) days after the end of each Calendar Month), a report of all efforts made by Borrower, if any, to lease all or any portion of the Project durin...
	(e) Audit Reports.  Promptly upon receipt thereof, copies of all reports, if any, submitted to Borrower by independent public accountants in connection with each annual, interim or special audit of the financial statements of Borrower made by such acc...
	(f) Notices; Certificates or Communications.  Immediately upon giving or receipt thereof, copies of any notices, certificates or other communications delivered at the Project or to Borrower or General Partner naming Governmental Lender or Funding Lend...
	(g) Certification of Non-Foreign Status.  Promptly upon request of Funding Lender from time to time, a Certification of Non-Foreign Status, executed on or after the date of such request by Funding Lender;
	(h) Compliance Certificates.  Together with each of the documents required pursuant to Section 5.22(b) hereof submitted by or on behalf of Borrower, a statement, in form and substance satisfactory to Funding Lender and certified by an Authorized Borro...
	(i) Other Items and Information.  Such other information concerning the assets, business, financial condition, operations, property, prospects and results of operations of Borrower, General Partner, Guarantor or the Project, as Funding Lender or Gover...

	Section 5.23 Additional Notices
	(a) any Lien affecting the Project, or any part thereof, other than Liens expressly permitted under this Borrower Loan Agreement;
	(b) any Legal Action which is instituted by or against Borrower, General Partner or Guarantor, or any Legal Action which is threatened against Borrower, General Partner or Guarantor which, in any case, if adversely determined, could have a material ad...
	(c) any Legal Action which constitutes an Event of Default or a Potential Default or a default under any other Contractual Obligation to which Borrower, General Partner or Guarantor is a party or by or to which Borrower, General Partner or Guarantor, ...
	(d) any default, alleged default or potential default on the part of Borrower under any of the CC&Rs (together with a copy of each notice of default, alleged default or potential default received from any other party thereto);
	(e) any notice of default, alleged default or potential default on the part of Borrower received from any tenant or occupant of the Project under or relating to its lease or occupancy agreement (together with a copy of any such notice), if, in the agg...
	(f) any change or contemplated change in (i) the location of Borrower’s or General Partner’s executive headquarters or principal place of business; (ii) the legal, trade, or fictitious business names used by Borrower or General Partner; or (iii) the n...
	(g) any default, alleged default or potential default on the part of any general or limited partner (including, without limitation, General Partner and the Equity Investor) under the Partnership Agreement.

	Section 5.24 Compliance with Other Agreements; Legal Requirements
	(b) Borrower will comply and, to the extent it is able, will require others to comply with, all Legal Requirements of all Governmental Authorities having jurisdiction over the Project or construction and/or rehabilitation of the Improvements, and will...

	Section 5.25 Completion and Maintenance of Project
	Section 5.26 Fixtures
	Section 5.27 Income from Project
	Section 5.28 Leases and Occupancy Agreements
	(a) Borrower has submitted to Funding Lender, and Funding Lender has approved, Borrower’s standard form of tenant lease for use in the Project. Borrower shall not materially modify that approved lease form without Funding Lender’s prior Written Consen...
	(A) The lease is a Permitted Lease, and is executed in the form attached as an exhibit to the Construction Funding Agreement without material modification;
	(B) Borrower, acting in good faith following the exercise of due diligence, has determined that the tenant meets requirements imposed under any applicable CC&R and is financially capable of performing all of its obligations under the lease; and
	(C) The lease conforms to the Rent Schedule attached as an exhibit to the Construction Funding Agreement and reflects an arm’s-length transaction, subject to the requirement that the Borrower comply with any applicable CC&R.

	(b) If any Event of Default has occurred and is continuing, Funding Lender may make written demand on Borrower to submit all future leases for Funding Lender’s approval prior to execution. Borrower shall comply with any such demand by Funding Lender.
	(c) No approval of any lease by Funding Lender shall be for any purpose other than to protect Funding Lender’s security for the Borrower Loan and to preserve Funding Lender’s rights under the Borrower Loan Documents and the Funding Loan Documents. No ...
	(d) Landlord’s Obligations. Borrower shall perform all obligations required to be performed by it as landlord under any lease affecting any part of the Project or any space within the Improvements.
	(e) Leasing and Marketing Agreements. Except as may be contemplated in the Management Agreement with Borrower’s Manager, Borrower shall not without the approval of Funding Lender enter into any leasing or marketing agreement and Funding Lender reserve...

	Section 5.29 Project Agreements and Licenses
	Section 5.30 Payment of Debt Payments
	Section 5.31 ERISA
	Section 5.32 Patriot Act Compliance
	Section 5.33 Funds from Equity Investor
	Section 5.34 Tax Covenants
	(a) Qualified Residential Rental Project Exempt Facility Notes.  The Borrower shall assure that the proceeds of the Governmental Lender Note are used in a manner such that the Governmental Lender Note will satisfy the requirements of section 142(d) of...
	(b) Federal Guarantee Prohibition.  The Borrower shall not take any action or permit or suffer any action to be taken if the result of the same would be to cause any of the Governmental Lender Note to be “federally guaranteed” within the meaning of se...
	(c) Rebate Requirement.  The Borrower shall take any and all actions necessary to assure compliance with section 148(f) of the Code, relating to the rebate of excess investment earnings, if any, to the federal government, to the extent that such secti...
	(d) No Arbitrage.  The Borrower shall not take, or permit to suffer to be taken by the Fiscal Agent or otherwise, any action with respect to the proceeds of the Governmental Lender Note which, if such action had been reasonably expected to have been t...
	(e) Maintenance of Tax-Exemption.  The Borrower shall take all actions necessary to assure the exclusion of interest on the Governmental Lender Note from the gross income of the owners of the Governmental Lender Note to the same extent as such interes...
	(f) Private Activity Volume Cap.  The Borrower represents that the California Debt Limit Allocation Committee has transferred a portion of the State of California’s private activity bond allocation (within the meaning of section 146 of the Code) to th...
	(g) Limitation on Issuance Costs.  The Borrower covenants that, from the proceeds of the Governmental Lender Note and investment earnings thereon, an amount not in excess of two percent (2%) of the proceeds of the Governmental Lender Note, will be use...
	(h) Limitation of Expenditure of Proceeds.  The Borrower covenants that not less than 95 percent (95%) of the net proceeds of the Governmental Lender Note (within the meaning of section 150(a)(3) of the Code) will be used to pay Qualified Project Costs.
	(i) Limitation on Land.  The Borrower covenants that less than twenty-five percent (25%) of the proceeds of the Governmental Lender Notes shall be used, directly or indirectly, for the acquisition of land.
	(j) Existing Facilities Limit.  The Borrower covenants that no proceeds of the Governmental Lender Note shall be used for the acquisition of any tangible property or an interest therein, other than land or an interest in land, unless the first use of ...
	(k) Certain Uses Prohibited.  The Borrower covenants that no proceeds of the Governmental Lender Note shall be used directly or indirectly to provide any airplane, skybox or other private luxury box, health club facility, facility used for gambling or...
	(l) Intentionally Omitted.
	(m) Compliance with Regulatory Agreement and Tax Certificate.  In furtherance of the covenants in this Section 5.34, the Borrower shall execute, deliver and comply with the provisions of the Regulatory Agreement and the Tax Certificate, which are by t...

	Section 5.35 Payment of Rebate
	(a) Arbitrage Rebate.  The Borrower agrees to take all steps necessary to compute and pay any rebatable arbitrage in accordance with Section 148(f) of the Code including:
	(i) Delivery of Documents and Money on Computation Dates.  The Borrower will deliver to the Servicer, or, if there is no Servicer, to Funding Lender, within fifty-five (55) days after each Computation Date:
	(A) a statement, signed by the Borrower, stating the Rebate Amount as of such Computation Date;
	(B) if such Computation Date is an Installment Computation Date, an amount that, together with any amount then held for the credit of the Rebate Fund, is equal to at least 90% of the Rebate Amount as of such Installment Computation Date, less any “pre...
	(C) an Internal Revenue Service Form 8038-T properly signed and completed as of such Computation Date.

	(ii) Correction of Underpayments.  If the Borrower shall discover or be notified as of any date that any payment paid to the United States Treasury pursuant to this Section 5.35 of an amount described in Section 5.35(a)(i)(A) or (B) above shall have f...
	(iii) Records.  The Borrower shall retain all of its accounting records relating to the funds established under this Borrower Loan Agreement and all calculations made in preparing the statements described in this Section 5.35 for at least six years af...
	(iv) Costs.  The Borrower agrees to pay all of the fees and expenses of a nationally recognized Tax Counsel, the Rebate Analyst, a certified public accountant and any other necessary consultant employed by the Borrower or the Funding Lender in connect...
	(v) No Diversion of Rebatable Arbitrage.  The Borrower will not indirectly pay any amount otherwise payable to the federal government pursuant to the foregoing requirements to any person other than the federal government by entering into any investmen...
	(vi) Modification of Requirements. If at any time during the term of this Agreement, the Governmental Lender, the Funding Lender or the Borrower desires to take any action which would otherwise be prohibited by the terms of this Section 5.35, such Per...

	(b) Rebate Fund.  The Servicer shall establish and hold a separate fund designated as the “Rebate Fund.” The Servicer shall deposit or transfer to the credit of the Rebate Fund each amount delivered to the Servicer by the Borrower for deposit thereto ...
	(c) Within 15 days after each receipt or transfer of funds to the Rebate Fund, the Servicer shall withdraw from the Rebate Fund and pay to the United States of America the entire balance of the Rebate Fund.
	(d) All payments to the United States of America pursuant to this Section 5.35 shall be made by the Servicer for the account and in the name of the Governmental Lender and shall be paid through the United States mail (return receipt requested or overn...
	(e) The Borrower shall preserve all statements, forms and explanations received and delivered pursuant this Section 5.35 and all records of transactions in the Rebate Fund until six years after the retirement of the Funding Loan.
	(f) Moneys and securities held in the Rebate Fund shall not be deemed funds of the Funding Lender or of the Governmental Lender and are not pledged or otherwise subject to any security interest in favor of the Funding Lender to secure the Funding Loan...
	(g) Notwithstanding anything to the contrary in this Borrower Loan Agreement, no payment shall be made to the United States if the Borrower shall furnish to the Governmental Lender and the Funding Lender an opinion of Tax Counsel to the effect that su...
	(h) Notwithstanding the foregoing, the computations and payments of rebate amounts referred to in this Section 5.35 need not be made to the extent that neither the Governmental Lender nor the Borrower will thereby fail to comply with any requirements ...

	Section 5.36 Covenants under Funding Loan Agreement
	Section 5.37 Notice of Default
	Section 5.38 Continuing Disclosure Agreement

	ARTICLE VI  NEGATIVE COVENANTS
	Section 6.1 Management Agreement
	Section 6.2 Dissolution
	Section 6.3 Change in Business or Operation of Property
	Section 6.4 Debt Cancellation
	Section 6.5 Assets
	Section 6.6 Transfers
	Section 6.7 Debt
	Section 6.8 Assignment of Rights
	Section 6.9 Principal Place of Business
	Section 6.10 Partnership Agreement
	Section 6.11 ERISA
	Section 6.12 No Hedging Arrangements
	Section 6.13 Loans and Investments; Distributions; Related Party Payments
	(b) Disbursements for fees and expenses of any Borrower Affiliate and developer fees (however characterized) will only be paid to the extent that such fee or expense bears a proportionate relationship to the percentage of completion of the constructio...

	Section 6.14 Amendment of Related Documents or CC&Rs
	Section 6.15 Personal Property
	Section 6.16 Fiscal Year
	Section 6.17 Publicity
	Section 6.18 Subordinate Loan Documents
	Section 6.19 Ground Lease

	ARTICLE VII  RESERVED
	ARTICLE VIII  DEFAULTS
	Section 8.1 Events of Default
	(a) failure by the Borrower to pay any Borrower Loan Payment in the manner and on the date such payment is due in accordance with the terms and provisions of the Borrower Note or the failure by the Borrower to pay any Additional Borrower Payment on th...
	(b) failure by or on behalf of the Borrower to pay when due any amount (other than as provided in subsections (a) above or elsewhere in this Section 8.1) required to be paid by the Borrower under this Borrower Loan Agreement, the Borrower Note, the Se...
	(c) an Event of Default as defined or described in the Borrower Note, the Security Instrument or any other Borrower Loan Document occurs (or to the extent an “Event of Default” is not defined in any other Borrower Loan Document, any default or breach ...
	(d) any representation or warranty made by any of the Borrower, the Guarantor or the General Partner in any Borrower Loan Document or Funding Loan Document to which it is a party, or in any report, certificate, financial statement or other instrument,...
	(e) the Borrower shall make a general assignment for the benefit of creditors, or shall generally not be paying its debts as they become due;
	(f) the Borrower Controlling Entity shall make a general assignment for the benefit of creditors, shall generally not be paying its debts as they become due, or an Act of Bankruptcy with respect to the Borrower Controlling Entity shall occur, unless i...
	(g) any portion of Borrower Deferred Equity to be made by Equity Investor and required for (i) completion of the construction of the Improvements, (ii) the satisfaction of the Conditions of Conversion or (iii) the operation of the Improvements, is not...
	(h) the failure by Borrower or any ERISA Affiliate of Borrower to comply in all respects with ERISA, or the occurrence of any other event (with respect to the failure of Borrower or any ERISA Affiliate to pay any amount required to be paid under ERISA...
	(i) a Bankruptcy Event shall occur with respect to Borrower, any General Partner or Guarantor, or there shall be a change in the assets, liabilities or financial position of any such Person which has a material adverse effect upon the ability of such ...
	(j) all or any part of the property of Borrower is attached, levied upon or otherwise seized by legal process, and such attachment, levy or seizure is not quashed, stayed or released: (i) prior to completion of the construction of the Improvements, wi...
	(k) subject to Section 10.16 hereof, Borrower fails to pay when due any monetary obligation (other than pursuant to this Borrower Loan Agreement) to any Person in excess of $100,000, and such failure continues beyond the expiration of any applicable c...
	(l) any material litigation or proceeding is commenced before any Governmental Authority against or affecting Borrower, any General Partner or Guarantor, or property of Borrower, any General Partner or Guarantor, or any part thereof, and such litigati...
	(m) a final judgment or decree for monetary damages in excess of $50,000 or a monetary fine or penalty (not subject to appeal or as to which the time for appeal has expired) is entered against Borrower, any General Partner or Guarantor by any Governme...
	(n) a final, un-appealable and uninsured money judgment or judgments, in favor of any Person other than a Governmental Authority, in the aggregate sum of $50,000 or more shall be rendered against Borrower, any General Partner or Guarantor, or against ...
	(o) the inability of Borrower to satisfy any condition for the receipt of a Disbursement hereunder (other than an Event of Default specifically addressed in this Section 8.1) and failure to resolve the situation to the satisfaction of Funding Lender f...
	(p) the construction of the Improvements is abandoned or halted prior to completion for any period of thirty (30) consecutive days; provided that such cessation of construction or rehabilitation shall not constitute an Event of Default if (i) such ces...
	(q) Borrower shall fail to keep in force and effect any material permit, license, consent or approval required under this Borrower Loan Agreement, or any Governmental Authority with jurisdiction over the Project orders or requires that construction of...
	(r) failure by the Borrower to Substantially Complete the construction of the Improvements in accordance with this Borrower Loan Agreement on or prior to the Substantial Completion Date;
	(s) failure by Borrower to complete the construction of the Improvements in accordance with this Borrower Loan Agreement on or prior to the Completion Date;
	(t) failure by Borrower to satisfy the Conditions to Conversion on or before the Outside Conversion Date;
	(u) an “Event of Default” or “Default” (as defined in the applicable agreement) shall occur under any of the Subordinate Loan Documents, after the expiration of all applicable notice and cure periods;
	(v) Borrower fails to obtain all grading, foundation, building and all other construction permits, licenses and authorizations from all applicable Government Authorities or third parties necessary for the completion of the construction of the Improvem...
	(w) any failure by the Borrower to perform or comply with any of its obligations under this Borrower Loan Agreement (other than those specified in this Section 9.1), as and when required, which continues for a period of thirty (30) days after written ...

	Section 8.2 Remedies
	Section 8.2.1  Acceleration
	Section 8.2.2  Remedies Cumulative
	Section 8.2.3  Delay
	Section 8.2.4  Funding Lender’s Right to Perform the Obligations
	Section 8.2.5  Set Off; Waiver of Set Off
	Section 8.2.6  Assumption of Obligations
	Section 8.2.7  Accounts Receivable
	Section 8.2.8  Defaults under Other Documents
	Section 8.2.9  Abatement of Disbursements
	Section 8.2.10  Completion of Improvements
	Section 8.2.11  Right to Directly Enforce
	Section 8.2.12  Power of Attorney
	(a) to use any of the funds of Borrower or General Partner, including any balance of the Borrower Loan, as applicable, and any funds which may be held by Funding Lender for Borrower (including all funds in all deposit accounts in which Borrower has gr...
	(b) to make such additions, changes and corrections in the Plans and Specifications as shall be necessary or desirable to complete the Project in substantially the manner contemplated by the Plans and Specifications;
	(c) to employ any contractors, subcontractors, agents, architects and inspectors required for said purposes;
	(d) to employ attorneys to defend against attempts to interfere with the exercise of power granted hereby;
	(e) to pay, settle or compromise all existing bills and claims which are or may be liens against the Project, the Improvements or the Project, or may be necessary or desirable for the completion of the construction or rehabilitation, as the case may b...
	(f) to execute all applications and certificates in the name of Borrower, which may be required by any other construction contract;
	(g) to prosecute and defend all actions or proceedings in connection with the Project and to take such action, require such performance and do any and every other act as is deemed necessary with respect to the completion of the construction or rehabil...
	(h) to let new or additional contracts to the extent not prohibited by their existing contracts;
	(i) to employ watchmen and erect security fences to protect the Project from injury;
	(j) to take such action and require such performance as it deems necessary under any of the bonds or insurance policies to be furnished hereunder, to make settlements and compromises with the sureties or insurers thereunder, and in connection therewit...



	ARTICLE IX  SPECIAL PROVISIONS
	Section 9.1 Sale of Note and Secondary Market Transaction
	Section 9.1.1  Cooperation
	(a) (i) provide such financial and other information with respect to the Borrower Loan, and with respect to the Project, the Borrower, the Manager, the contractor of the Project or the Borrower Controlling Entity, (ii) provide financial statements, au...
	(b) make such representations and warranties as of the closing date of any Secondary Market Transaction with respect to the Project, the Borrower, the Borrower Loan Documents and the Funding Loan Documents reasonably acceptable to the Funding Lender o...
	(c) execute such amendments to the Borrower Loan Documents and the Funding Loan Documents to accommodate such Secondary Market Transaction so long as such amendment does not affect the material economic terms of the Borrower Loan Documents and the Fun...

	Section 9.1.2  Use of Information
	Section 9.1.3  Borrower Obligations Regarding Secondary Market Disclosure Documents
	Section 9.1.4  Borrower Indemnity Regarding Filings
	Section 9.1.5  Indemnification Procedure
	Section 9.1.6  Contribution


	ARTICLE X  MISCELLANEOUS
	Section 10.1 Notices
	Section 10.2 Brokers and Financial Advisors
	Section 10.3 Survival
	Section 10.4 Preferences
	Section 10.5 Waiver of Notice
	Section 10.6 Offsets, Counterclaims and Defenses
	Section 10.7 Publicity
	Section 10.8 Construction of Documents
	Section 10.9 No Third Party Beneficiaries
	Section 10.10 Assignment
	Section 10.11 Intentionally Omitted
	Section 10.12 Governmental Lender, Funding Lender and Servicer Not in Control; No Partnership
	Section 10.13 Release
	Section 10.14 Term of Borrower Loan Agreement
	Section 10.15 Reimbursement of Expenses
	Section 10.16 Permitted Contests
	Section 10.17 Funding Lender Approval of Instruments and Parties
	Section 10.18 Funding Lender Determination of Facts
	Section 10.19 Calendar Months
	Section 10.20 Determinations by Lender
	Section 10.21 Governing Law
	Section 10.22 Consent to Jurisdiction and Venue
	Section 10.23 Successors and Assigns
	Section 10.24 Severability
	Section 10.25 Entire Agreement; Amendment and Waiver
	Section 10.26 Counterparts
	Section 10.27 Captions
	Section 10.28 Servicer
	Section 10.29 Beneficiary Parties as Third Party Beneficiary
	Section 10.30 Waiver of Trial by Jury
	Section 10.31 Modifications
	Section 10.32 Reference Date

	ARTICLE XI  LIMITATIONS ON LIABILITY
	Section 11.1 Limitation on Liability
	Section 11.2 Limitation on Liability of Lender
	Section 11.3 Waiver of Personal Liability
	Section 11.4 Limitation on Liability of Funding Lender’s Officers, Employees, Etc
	(a) Borrower assumes all risks of the acts or omissions of the Governmental Lender and the Funding Lender, provided, however, this assumption is not intended to, and shall not, preclude Borrower from pursuing such rights and remedies as it may have ag...
	(b) None of the Governmental Lender, the Fiscal Agent, the Funding Lender, the other Beneficiary Parties or any of their respective officers, directors, employees or agents shall be liable to any contractor, subcontractor, supplier, laborer, architect...
	(c) Any obligation or liability whatsoever of the Governmental Lender and the Funding Lender that may arise at any time under this Borrower Loan Agreement or any other Borrower Loan Document shall be satisfied, if at all, out of the Funding Lender’s a...

	Section 11.5 Delivery of Reports, Etc
	Section 11.6 City Contracting Provisions


