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Free Recording Requested Pursuant to 

Government Code Section 27383 and 27388.1 

 

When recorded, mail to: 

Mayor's Office of Housing and Community Development 

of the City and County of San Francisco 

1 South Van Ness Avenue, 5
th

 Floor 

San Francisco, California   94103 

Attn: ___________________ 

 

 

---------------------Space Above This Line for Recorder's Use--------------------- 

 

COMMERCIAL 

DEED OF TRUST, ASSIGNMENT OF RENTS, 

SECURITY AGREEMENT AND FIXTURE FILING 
(Property Address: 88 Broadway) 

 

THIS COMMERCIAL DEED OF TRUST, ASSIGNMENT OF RENTS, SECURITY 

AGREEMENT AND FIXTURE FILING ("Deed of Trust") is made as of _____________, 

____, by 88 BROADWAY FAMILY LP, a California Limited Partnership ("Trustor"), 

whose address is ___________________________, San Francisco, California 9____, to 

[NAME OF TITLE INSURANCE COMPANY], a ____________________ ("Trustee"), 

whose address is _________________________, San Francisco, California, for the benefit of 

the CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation, represented by 

the Mayor, acting through the Mayor's Office of Housing and Community Development 

("Beneficiary").  This Deed of Trust is executed pursuant to a Loan Agreement by and 

between Trustor and Beneficiary dated as of the date of this Deed of Trust, as it may be 

amended from time to time (the "Agreement"), the provisions of which are incorporated 

herein by reference.  Definitions and rules of interpretation set forth in the Agreement apply 

to this Deed of Trust. 

 

1. Grant in Trust.  For valuable consideration, Trustor hereby grants, transfers and 

assigns to Trustee, in trust, with power of sale, for the benefit of Beneficiary, all right, title 

and interest Trustor now has or may have in the future in the following (all or any part of the 

following, or any interest in all or any part of it, as the context requires, the "Property"): 

 

(a)  that real property situated in the City and County of San Francisco, 

State of California, described in Exhibit A attached hereto and incorporated herein by 

reference (the "Land"), on which Trustor intends to construct a 125-unit multifamily rental 

housing development affordable to very low-, low and moderate- households including the 

commercial shell of a childcare center space and a commercial space (the "Commercial 

Space") which will be known as 88 Broadway Family (the "Project"); and 
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(b)  all buildings, structures and other improvements now or in the future 

located or to be constructed on the Land (the "Improvements"); and 

 

(c)  all existing and future leases, subleases, tenancies, subtenancies, 

licenses, occupancy agreements and concessions ("Leases") relating to the use and enjoyment 

of all or any part of the Land and Improvements, and any and all guaranties and other 

agreements relating to or made in connection with any of the Leases; and 

 

(d)  all of Trustor's interest in and under that certain Ground Lease dated as 

of    , by and between the Port of San Francisco, as lessor, and 

Trustor, as lessee, including any options of any nature whatsoever, and any future interest of 

Trustor in fee title to the Land; and   

 

(e)  except for personal property and removable fixtures installed by tenants 

or subtenants, all goods, materials, supplies, chattels, furniture, fixtures, equipment and 

machinery now or later to be attached to, placed in or on, or used in connection with the use, 

enjoyment, occupancy or operation of all or any part of the Land and Improvements, whether 

stored on the Land or elsewhere, including all pumping plants, engines, pipes, ditches and 

flumes, and also all gas, electric, cooking, heating, cooling, air conditioning, lighting, 

refrigeration and plumbing fixtures and equipment, all of which will be considered to the 

fullest extent of the law to be real property for purposes of this Deed of Trust; and  

 

(f)  all building materials, equipment, work in process or other personal 

property of any kind, whether stored on the Land or elsewhere, that have been or later will be 

acquired for the purpose of being delivered to, incorporated into or installed in or about the 

Land or Improvements; and 

 

(g)  all Loan funds, whether disbursed or not, and all funds now or in the 

future on deposit in the Replacement Reserve Account, the Operating Reserve Account and 

any other account required or authorized for the Project; and 

 

(h)  all proceeds, including proceeds of all present and future fire, hazard or 

casualty insurance policies and all condemnation awards or payments now or later to be made 

by any public body or decree by any court of competent jurisdiction for any taking or in 

connection with any condemnation or eminent domain proceeding, and all causes of action 

and their proceeds for any damage or injury to the Land, Improvements or the other property 

described above or any part of them, or breach of warranty in connection with the 

construction of the Improvements; and 

 

(i)  all books and records pertaining to any and all of the property described 

above, including records relating to tenants under any Leases, the qualifications of any tenants 

and any certificates, vouchers and other documents in any way related thereto and records 

relating to the application and allocation of any federal, state or local tax credits or benefits; 

and  
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(j)  all rents, revenues, issues, royalties, proceeds and profits, including 

prepaid rent and security deposits ("Rents"), from the Land and the Improvements, subject 

to:  (i) Trustor's right to collect and retain the same as they become due and payable; and (ii) 

Beneficiary's rights under Section 5(d); and 

 

(k)  All intangible personal property and rights relating to the Property or its 

operation or used in connection with it, including, without limitation, permits, licenses, plans, 

specifications, construction contracts, subcontracts, bids, soils reports, engineering reports, 

land planning maps, drawings, construction contracts, notes, drafts, documents, engineering 

and architectural drawings, deposits for utility services, installations, refunds due Trustor, 

trade names, trademarks, and service marks; and 

 

(l) all proceeds of, interest accrued on, additions and accretions to, 

substitutions and replacements for, and changes in any of the property described above. 

 

This Deed of Trust constitutes a security agreement under, and a fixture filing in accordance 

with, the California Uniform Commercial Code, as it may be amended from time to time.  The 

filing of a financing statement pertaining to personal property may not be construed in any 

way as derogating from or impairing the lien of, or the rights or obligations of the parties 

under, this Deed of Trust. 

 

2. Obligations Secured.  This Deed of Trust is given for the purpose of securing the 

following (collectively, the "Secured Obligations"): 

 

(a)  performance of all present and future obligations of Trustor set forth in 

the Agreement, specifically compliance with certain restrictions on the use of the Property 

recited in that certain Declaration of Restrictions executed by Trustor, dated as of the date of 

and being recorded concurrently with this Deed of Trust, as it may be amended from time to 

time, and the Secured Commercial Promissory Note dated the same date as this Deed of Trust 

made by Trustor to the order of Beneficiary (as it may be amended from time to time, the 

"Note") and performance of each agreement incorporated by reference, contained therein, or 

entered into in connection with the Agreement; 

 

(b)  payment of the indebtedness evidenced by the Agreement and the Note 

in the original principal amount of _________________________ and No/100 Dollars 

($________________.00), with interest, according to the terms of the Agreement and the 

Note; and  

 

(c)  payment of any additional sums Trustor may borrow or receive from 

Beneficiary, when evidenced by another note (or any other instrument) reciting that payment 

is secured by this Deed of Trust. 
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3. Assignment of Rents 

 

(a) Assignment as Additional Security. Subject to the rights of senior 

lenders, Trustor hereby irrevocably grants, transfers, and assigns to Beneficiary all of its right, 

title, and interest in and to the Rents as additional security for the Secured Obligations. 

Subject to the provisions of subsection 3(d) below, Beneficiary hereby confers upon Trustor a 

license ("License") to collect and retain the Rents as they become due and payable, so long as 

no Event of Default exists and is continuing. If an Event of Default has occurred and is 

continuing, Beneficiary shall have the right, which it may choose to exercise in its sole 

discretion, to terminate this License without notice to or demand upon Trustor, and without 

regard to the adequacy of Beneficiary's security under this Deed of Trust. 

(b) Collection and Application of Rents. Subject to the License granted to 

Trustor under subsection 3(a) above, Beneficiary has the right, power, and authority to collect 

any and all Rents. Subject to the License granted to Trustor under subsection 3(a) above, 

Trustor hereby appoints Beneficiary its attorney-in-fact to perform any and all of the 

following acts, if and at the times when Beneficiary in its sole discretion may so choose: 

1. Demand, receive, and enforce payment of any and all Rents; or 

2. Give receipts, releases, and satisfactions for any and all Rents; or 

3. Sue either in the name of Trustor or in the name of Beneficiary for 

any and all Rents. 

Beneficiary's right to the Rents does not depend on whether or not Beneficiary 

takes possession of the Property. In Beneficiary's sole discretion, it may choose to collect 

Rents either with or without taking possession of the Property. Beneficiary shall apply all 

Rents collected by it in the manner provided under this Deed of Trust. If an Event of Default 

occurs while Beneficiary is in possession of all or part of the Property and is collecting and 

applying Rents as permitted under this Deed of Trust, Beneficiary, Trustee and any receiver 

shall nevertheless be entitled to exercise and invoke every right and remedy afforded any of 

them under this Deed of Trust and at law or in equity, including the right to exercise the 

power of sale granted hereunder. 

(c) Beneficiary Not Responsible. Under no circumstances shall Beneficiary 

have any duty to produce Rents from the Property. Regardless of whether or not Beneficiary, 

in person or by agent, takes actual possession of the Real Property and Improvements, 

Beneficiary is not and shall not be deemed to be: 

1. A "mortgagee in possession" for any purpose; or 

2. Responsible for performing any of the obligations of the lessor 

under any lease; or 

3. Responsible for any waste committed by lessees or any other 

parties, any dangerous or defective condition of the Property, or any 

negligence in the management, upkeep, repair, or control of the 

Property; or 

4. Liable in any manner for the Property or the use, occupancy, 

enjoyment or operation of all or any part of it. 
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(d) Election by Beneficiary. Upon the occurrence and during the 

continuance of an Event of Default, Beneficiary, at its option, may exercise its s rights under 

this Section or otherwise provided under applicable law (including, but not limited to, under 

Section 2938 of the California Civil Code). 

 

4. Trustor's Covenants.  To protect the security of this Deed of Trust, Trustor agrees 

as follows: 

 

(a)  to perform the Secured Obligations in accordance with their respective 

terms; 

 

(b)  to keep the Land and the Improvements in good condition and repair, 

normal wear and tear and acts of God excepted; not to remove or demolish any Improvements 

without Beneficiary's prior written consent; to complete or restore promptly and in good and 

workmanlike manner any Improvement constructed, damaged or destroyed on the Land; to 

pay when due all claims for labor performed and materials furnished therefor, subject to 

Trustor's right to contest any claim in good faith; to comply with all laws affecting the 

Project, subject to Trustor's right to contest any claim in good faith; not to commit or permit 

waste with respect to the Land or the Improvements; not to commit, suffer or permit any act 

upon the Land or the Improvements in violation of law, including Environmental Laws; and 

to do all other acts made reasonably necessary by the character or use of the Land and the 

Improvements; 

 

(c)  to provide, maintain and deliver to Beneficiary property and liability 

insurance as required under the Agreement and apply any insurance proceeds as provided 

below; 

 

(d)  to appear in and defend any action or proceeding purporting to affect 

the security hereof or the rights or powers of Beneficiary or Trustee; and to pay all costs and 

expenses, including cost of evidence of title and reasonable attorneys' fees and costs incurred 

in any such action or proceeding in which Beneficiary or Trustee may appear and in any suit 

brought by Beneficiary to foreclose this Deed of Trust following an Event of Default; 

 

(e)  to pay in accordance with the Agreement, but in each case prior to 

delinquency:  (i) all taxes and assessments affecting the Property, including assessments on 

appurtenant water stock; and (ii) all encumbrances, charges and liens, with interest, on the 

Property or any part thereof that appear to be prior or superior hereto; 

 

(f)  should Trustor fail to make any payment or to do any act as herein 

provided, then subject to the notice and cure provisions included in this Deed of Trust, but 

without:  (i) obligation to do so; (ii) notice to or demand upon Trustor; or (iii) releasing 

Trustor from any obligation hereof, Beneficiary or Trustee may:  (A) make or do the same in 

any manner and to the extent as it deems necessary to protect the security hereof; (B) appear 

in and defend any action or proceeding purporting to affect the security hereof or the rights or 
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powers of Beneficiary or Trustee; (C) pay, purchase, contest or compromise any 

encumbrance, charge or lien that in its judgment appears to be prior or superior hereto; and 

(D) in exercising these powers, pay necessary expenses, employ counsel and pay reasonable 

attorneys' fees and costs, and Trustor consents to Beneficiary's and/or Trustee's entry upon the 

Land and Improvements for any purpose set forth in this Subsection, including Beneficiary's 

exercise of its rights under California Code of Civil Procedure Section 564(c); and 

 

(g)  to reimburse within five (5) days of demand all sums expended by 

Beneficiary or Trustee pursuant to this Deed of Trust, with interest at an annual rate of interest 

equal to the lesser of:  (i) ten percent (10%); or (ii) the maximum lawful rate from date of 

expenditure to the date of payment. 

 

5. Insurance and Condemnation Proceeds.   

 

(a)  Subject to the rights of senior lenders, Trustor hereby assigns to 

Beneficiary any award of damages arising from the condemnation of all or any part of the 

Property for public use and any insurance proceeds arising from injury to all or any part of the 

Property or the Project.   

 

(b)  Any condemnation award or builder’s risk or property insurance 

proceeds received by Trustor must be paid to Beneficiary or, if Beneficiary has consented to 

subordinate the lien of this Deed of Trust to the lien of another lender for the Project, casualty 

or condemnation awards shall be used according to the provisions in the senior lender's loan 

documents. 

 

(c)  If a condemnation award or insurance proceeds are paid to Beneficiary, 

Beneficiary will release or authorize the release of funds to Trustor, provided that the funds 

will be used for the reconstruction of the Project in accordance with:  (i) projections 

demonstrating that reconstruction is economically feasible; and (ii) Trustor's construction 

budget, each of which must be satisfactory to Beneficiary in its reasonable discretion.  In all 

other cases, Beneficiary may choose in its discretion to apply funds to Trustor's obligations 

under the Note and the Agreement or to any senior obligations, in accordance with the 

respective priorities of the approved lienholders as their interests may appear of record, with 

the remaining funds, if any, released to Trustor. 

 

(d)  Trustor agrees that Beneficiary's application or release of funds 

pursuant to this Section will not cure or waive any default or Notice of Default (as defined 

below) or invalidate any act by Beneficiary performed following a default pursuant to any 

City Document unless the default has been cured by the application or release of funds. 

 

6. Further Agreements.  Trustor further acknowledges and agrees as follows: 
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(a)  Beneficiary does not waive its right either to require prompt payment 

when due of all other sums secured by this Deed of Trust or to declare Trustor in default for 

failure to pay timely by accepting payment of any sum secured hereby after its due date. 

 

(b)  Trustee may reconvey any part of the Property at any time or from time 

to time, without liability therefor and without notice, upon written request of Beneficiary and 

presentation of this Deed of Trust and the Note for endorsement without affecting the liability 

of any entity or person for payment of the indebtedness secured hereby. 

 

(c)  Upon:  (i) written request of Beneficiary stating that all obligations 

secured hereby have been paid or performed; (ii) Beneficiary's surrender of this Deed of Trust 

and the Note to Trustee for cancellation and retention or other disposition as Trustee in its 

sole discretion may choose; and (iii) payment of its fees, if any, Trustee shall reconvey the 

Property then held hereunder without covenant or warranty.  

 

(d)  As additional security, Trustor hereby irrevocably, absolutely and 

unconditionally assigns to Beneficiary all Rents, whether now due, past due or to become due, 

subject to Beneficiary's grant to Trustor of a license to collect and retain Rents as they become 

due and payable so long as Trustor has not defaulted in performance of the Secured 

Obligations.  

 

(e)  Any voluntary or involuntary conveyance, sale, encumbrance, pledge 

or other transfer of all or any interest in the Property or in Trustor, including a security 

interest, in violation of the Agreement will constitute an Event of Default (as defined below) 

giving Beneficiary the right to exercise its remedies at law or in equity.   

 

(f)  For the purposes of this Deed of Trust, Beneficiary from time to time 

may substitute a successor or successors to Trustee named herein or acting hereunder by 

instrument in writing executed by Beneficiary and duly acknowledged and recorded in the 

office of the recorder of San Francisco County, which instrument shall be conclusive proof of 

proper substitution of a successor trustee or trustees.  Without conveyance from Trustee, any 

successor or substitute trustee will succeed to all title, estate, rights, powers and duties of 

Trustee.  The instrument must contain the name of the original Trustor, Trustee and 

Beneficiary hereunder, the recording information for this Deed of Trust and the name and 

address of the new Trustee. 

 

(g)  This Deed of Trust applies to, inures to the benefit of, and binds all 

parties hereto, their heirs, legatees, devisees, administrators, executors, successors and 

assigns, provided that this subsection does not constitute Beneficiary's consent to any transfer 

in violation of this Deed of Trust. The term Beneficiary shall mean the holder of the Note, 

whether or not named as Beneficiary herein.  In this Deed of Trust, whenever the context so 

requires, the masculine gender includes the feminine and/or the neuter, and the singular 

number includes the plural.  
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(h)  Trustee accepts this Trust when this duly executed and acknowledged 

Deed of Trust is made a public record as provided by law.  Trustee is not obligated to notify 

any party hereto of pending sale under any other deed of trust or of any action or proceeding 

in which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustee. 

 

7. Beneficiary's Rights Following Default.  Upon any default by Trustor in 

performance of the Secured Obligations following expiration of any applicable notice and 

cure periods ("Event of Default"):  

 

(a)  Trustor's license to collect and retain Rents will terminate 

automatically.   

 

(b)  Trustor consents to Beneficiary's entry upon and taking possession of 

the Property or any part thereof, at any time after the occurrence of an Event of Default 

without notice, either in person, by agent or by a receiver to be appointed by a court without 

regard to the adequacy of any security for the indebtedness hereby secured to sue for or 

otherwise collect and apply Rents, less costs and expenses of operation and collection, 

including those of the Property, in its own name or in the name of Trustor.  Beneficiary's 

collection and application of Rents shall not cure or waive any Event of Default or Notice of 

Default or invalidate any act done pursuant to any notice. 

 

(c)  Beneficiary may declare all sums secured hereby immediately due and 

payable by delivery to Trustee of written declaration of default and demand for sale and of 

written notice of default and of election to cause to be sold the Property ("Notice of Default"), 

and: 

 

i. Trustee shall cause the Notice of Default to be filed for record.  

Beneficiary also shall deposit with Trustee this Deed of Trust, the Note and all documents 

evidencing expenditures secured hereby. 

 

ii. After the lapse of time then required by law following the 

recordation of a Notice of Default, and notice of sale ("Notice of Sale") having been given as 

then required by law, Trustee without demand on Trustor may sell the Property at the time 

and place fixed in the Notice of Sale either as a whole or in separate parcels in any order at 

public auction to the highest bidder for cash in lawful money of the United States payable at 

time of sale.  Trustee may postpone sale of all or any portion of the Property by public 

announcement at the time and place of sale and from time to time thereafter may postpone the 

sale by public announcement at the time fixed by the preceding postponement.  Trustee shall 

deliver to any purchaser a trustee's deed conveying the property so sold, but without any 

covenant or warranty, express or implied.  The recitals in the trustee's deed of any matters of 

facts shall be conclusive proof of the truthfulness thereof.  Any person, including Trustor, 

Trustee or Beneficiary, may purchase at the sale. 
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iii. After deducting all costs, fees and expenses of Trustee and of this 

Trust, including cost of evidence of title in connection with sale, Trustee shall apply the 

proceeds of sale to payment of:  (A) all sums expended under the terms of this Deed of Trust 

not then repaid, with accrued interest at the highest rate allowed by law in effect at the date 

hereof; (B) all other sums then secured hereby; and (C) the remainder, if any, to the person or 

persons legally entitled thereto. 

 

8. Notice of Default to Trustor.  The undersigned Trustor requests that a copy of any 

Notice of Default and of any Notice of Sale hereunder be mailed to it at its address set forth 

above or any succeeding address given by notice in accordance with the Agreement. 

 

9. Reconveyance from Residential Parcel. At any time following the date that the 

Trustor completes a subdivision of the Property and receives a certificate of occupancy for the 

residential parcel of the Project, Trustor may request that Trustee reconvey this deed of trust 

from the residential portion of the Property. Upon such written request from Trustor, and 

provided that the Property has been subdivided, a certificate of occupancy for the Project has 

been issued and Trustor is not in default under this Deed of Trust, Beneficiary shall cause the 

Trustee to partially reconvey this Deed of Trust from title of the residential parcel of the 

Property and such residential parcel shall be released from the Obligations of this Deed of 

Trust.  

 

"TRUSTOR:" 

 

88 Broadway Family LP, a California limited partnership 

  

By: 88 Broadway Family BRIDGE LLC 

Its: Managing General Partner 

 

     By: MCB Family Housing, Inc., a California        

     nonprofit public benefit corporation 

 

            

     Name: Smitha Seshadri 

     Title: Senior Vice President 

 

 

By: JSCo 88 Broadway Family LLC 

Its: Administrative General Partner 

 

     By: John Stewart Company, a California corporation 

 

       

     Name: Jack D. Gardner 

     Title: President 
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ALL SIGNATURES MUST BE NOTARIZED



EXHIBIT A 

 

EXHIBIT A 

Legal Description of the Land 

 

A LEASEHOLD INTEREST IN THE FOLLOWING LAND SITUATED IN THE CITY OF 

SAN FRANCISCO, COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA, 

DESCRIBED AS FOLLOWS: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Street Address: 

 


