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FILE NO. 091408 RESOLUTION NO.

[Approving Settlement of Unlitigated Claim Against the City by Comcast.]

Resolution approving settiement of an unlitigated claim made by Comcast Cable

Communications, LLC against the City and County of San Francisco.

WHEREAS, in 2008, the State of California enacted the Digital Infrastructure and
Videb Competition Act (“DIVCA”) (Cal. Pub. Util. Code, § 5800, et seq.); and

WHEREAS, In DIVCA the State of California granted the California Public Utilities
Commission (“CPUC") exclusive right to grant video franchises; and

WHEREAS, As allowed under DIVCA, Comcast Cable Communications, LLC
(“Comcast”) elected to abrogate its cable franchise with the City and County of San
Francisco (“City”); and

WHEREAS, Since January 2, 2008, Comcast has been providing video services in
San Francisco under a franchise issued by the CPUC; and |

WHEREAS, Under DIVCA, the City may establish by ordinance a fee to be paid by
state video franchise holders providing services in San Francisco to support the City's public,
educational and governmental access channel facilities (‘PEG Fee”} (Cal. Pub. Util. Code, §
5870(n)); and

WHEREAS, On March 3, 2009, the Board of Supervisors introduced an ordinance that
would establish a PEG Fee in the amount of three percent {3%) of a state franchise holder’s
gross revenues from providing state video ‘services in San Francisco; and

WHEREAS, Comcast informed the City that Comcast believed the PEG Fee proposed
in the ordinance would violate DIVCA, and Comcast expressed its intention to pursue legal

action against the City on this basis; and

Supérvisor Mirkarimi .
BOARD OF SUPERVISORS Page 1
12/08/2009




—

D © 0~ O g b W N

WHEREAS, In Ordinance 99-09, the City established a PEG Fee in the amount of one
and one-fifteenth percent (1.1 5%)701‘ a state video franchise holder's annual gross revenues |
from providing state video services in San Francisco; and

WHEREAS, Comcast is willing to resolve this matter by entering into the Settlement
Agreement on file with the Clerk of the Board of Siipervisors in File No. 914,0\§!hich is hereby
declared to be a part of this resolution as if set forth fully herein; now, therefore, be it

RESOLVED, That pursuant to Section 10.22 of the San Francisco Administrative Code,
the Board of Supervisors authorizes the City Attorney and the Department of Technology to
settle the unlitigated claim made by Comcast against the City on the terms and conditions

contained in the Settlement Agreement.

APPROVED:

DENNIS J. HERRERA
City Attorney

NI

Wﬂham K. $andérs
Deputy City Attorney

Supervisor Mirkarimi
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DEPARTMENT MFEHNOLOGY

Chrls A. Vein
Director and Chief Information Officer
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Settlement Agreement

City and County of San Francisco, California (“City”), and Comcast Cable
Communications, LLC

This Agreem&nﬁ is made and entered into this 2™ day of June, 2009, by and between the
City and County of San Francisco, California (“City”), and Comcast Cable Communications,
LLC, and its affiliates and subsidiaries (herein referred to individually and coilectiveiy as
“Comecast’”). |

RECITALS o

WHEREAS, in 2006, thé State of Califonﬁa enacted the Digital Infrastructure and Video
Competition Act (“DfVCA”) (Cal.Pub.Util.Code, § 5800, et seq.);
WHEREAS, in DIVCA, the State of Caiifomié e.stablished the California Public Utilities
Commnission (*CPUC™) as thé exchisive video franchisor;
| WREAS, as allowed under DIVCA, Comcast elected to abro gaté. its cable franchise ‘
with the City; |
WHEREAS, since January 3, 2007, Comecast and has been providing video services in
San Francisco under a state franchise issued by the CPUC, |
WHEREAS, under DIVCA, Jocal entities may establish by qrdinance a fee to support
channel facilities and activities related to Public, Educational and Government Access television
(the “PEG Fee™) (Cal.Pub.U{ﬂ.Codg, § 5870(n));

WHEREAS, on March 3, 2009, the Board of Supervisérs introduced an ordinance that
would establish a PEG Fee in the amount of three percent (3%) of a étate fraﬁchise holder’s gross |
revenues; and - |

WHEREAS, Comcast has informed the City that Comcast believes the proposéd PEG

Fee-‘in' the amount of three percent (3 %) would violate DIVCA.

1 June 2, 2009



WHEREAS, in Ordinance 99-09, the City established that any Sate Video Franchise
holder providing Steite Video Service in the City shall pay to the City a fee to support the
ongoing costs of public, educational, and government access channel facﬂiues in the amount of
one and on—ﬂfteenth percent of the State Video Franchise holder's annual Gross Reveneus from'
pmvmg State Video Services in the City.

NOW, THBREFORE, Comcast and the City, in consideration of the promises contained
herein and subject to the terms and conditions set forth below, agree as follows.

TERMS

1. Payment to the City. Comcast shall pay the City the sum of THREE HUNDRED
. SEVENTY FIVE THOUSAND DOLLARS AND NO CENTS ($375,000.00), which amount
shall be due and payable within fourteen (14) days of final execution pf this Agréement The
City may use the payment r'equ.'mad herein to support the City’s public access channels, including
paying the operating expenses of those channels. The payment fequired herein is not a
‘;Franéhise Fee” as that term is defined in Section 622(b) of the Cable Act (47 U.S.C. § 542(b)).
Comecast will not include the payment required herein as 2 separate line ifam, or as part of its
PEG Fee line item, on its bills to San Francisco video service subscribers.

2. Initial PEG Fee. The initial PEG Fee tﬁat the City will require from Comeast under
Cal.Pub.Util.Code, § 5870(n) will' not exceed one and one-fifteenth percent (1 15%) of
Comcast’s gross revenues, calculated i in 4 manner con31stent with DIVCA.

3. Entire Agreement. This Agreement constitutes the entire agreement among the parties
regarding the subject matter of this Agreement. No statements, promises, or induciements
inconsistent with this Agreement made by any party shall be valid or binding, unless in writing
and executed by all i)arties. .

4, Goveming Law. - This Agreement shall be interpreted, govefned by, and construed under
the laws of the State of California. Iurisdictioﬁ of any disputes hereunder shall be had in San

" Francisco.
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5. Modification. No modification or change to this Agreement shall be binding or effective
unless executed in writing by both sides. No oral statement shall in any manner modify or affect
the terms and conditions set forth herein.

6. Nop-waiver. The waiver by either party of any breach of any term, covenant or condition
contained in this Agreement, or any default in the performance of any oblipation undér this
Agreement, shall not be deemed to be a waiver of any other breach or default of the same or any
other term, covenant, condition or obligation. Nor shall any waiver of any incident of breach or
N default constitute a continuing waiver of the same.

7.  Counterparts. This Agreement may be executed in one or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the same
instiument, |

8 Anthorization. Each person executing this Agreement warrants to the other party that he .
ot she is fully authorized to enter into this Agreement in the capacity indicated by his or her
signature below. |

9.  Board of Supervisors Approval. The City shall cause this Agreement to be submitted to

‘the Board for approval, Notwithstanding anything herein to the contrary, Comcast understands
and agrees that no officer or employee of the City has authority to commit the City to this
Agreement unless and until the Board shall taken an action approving this Agreement, aﬁd such
action has been approved by the City's Mayor or become effective without the Mayor's approval.
Therefore, any obligations of 1:116 City hereunder are contingerit upon such approvals, and this
Agreement shall not be effective unless and until such approvals are obtained in accordance with
the City's Charter. In the event this Agreement is not approved by March 31, 201.(), then this
Agreement shall terminate and shall be of no forloe and effect whatsoever. In the event that the
City approves this Agreement, the effective date of the a;:fproving action shall be the effective‘

date of this Agreement, (the "Effective Date”).
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10. Negotiated Settlement. Each of the Parties hereto and their respective counsel and advocates have
contributed to the ?reparation of this Settlement Agreement. Accordingly, the Parties agree that no
provision of this Settlement Agreement shall be construed against any Party because that Party or its
counsel drafted the provision. This Settlement Agreement shall become effective among the Parties on

the date the last Party executes the Settlement as indicaied below.

In witness whereof, inténding 10 be legally bound, the Parties hereto have duly executed this

Settlement Agreement on bebalf of the Parties they represent.

[

Dated: y -
Chris Vein
Title: Chief Information Officer,
Director, Department of Technology
‘Dated: O -2 22009 /.

Comeast Cable‘Commuhié fons LLC

Title: q ’P" Fi A e e & Q‘C-CMLT;‘?

Approved as to Form

Dated: ‘ ?1"(\ V| /

i1#fm Sanders
eputy City Attorney
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