File No. 231185 Committee Item No. 2
Board Item No. 4

COMMITTEE/BOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

Committee: Land Use and Transportation Date: March 4, 2024
Board of Supervisors Meeting: Date: _March 19, 2024
Cmte Board
[] [] Motion

Resolution

Ordinance - VERSION 2

Legislative Digest - VERSION 2

Budget and Legislative Analyst Report
Youth Commission Report
Introduction Form
Department/Agency Cover Letter and/or Report
MOU

Grant Information Form

Grant Budget

Subcontract Budget

Contract / DRAFT Mills Act Agreement
Form 126 — Ethics Commission

Award Letter

Application

Public Correspondence

O D60
O D60

OTHER

Planning Commission Transmittal Package — January 26, 2024

CEQA Determination — December 11, 2023

Referrals CEQA and FYI to Depts. — November 17, 2023

O
O

Prepared by: _John Carroll Date: _March 1, 2024

Prepared by: _John Carroll Date: _March 8, 2024

Prepared by: Date:




O © 0o N o o b~ W N -

N N N N NMDN N 0 ma m om0\ o
a A~ WO N -~ O ©W 00 N o 0o & O NN -

AMENDED IN COMMITTEE
3/4/2024
FILE NO. 231185 ORDINANCE NO.

[Planning, Administrative Codes - Conditional Use Authorization for Removal of Unauthorized
Unit]

Ordinance amending the Planning Code to waive the Conditional Use Authorization
requirement for removal of an unauthorized unit in a single-family home where the
owner satisfies certain eligibility criteria, waive the Conditional Use Authorization
requirement for removal of an unauthorized unit where that unit requires and is
ineligible for waivers from dees-not-satisfy-open space;or dwelling unit exposure
requirements, or the unit does not meet minimum floor area and floor-to-ceiling height

requirements, and update the required Conditional Use Authorization findings for

removal of an unauthorized unit to account for the history of tenancies in that unit;
amending the Administrative Code to require that where an owner obtains an
exemption from the Conditional Use Authorization requirement to remove an
unauthorized unit from a qualifying single-family home, the single-family home shall be
subject to the rent increase limitations of the Rent Ordinance; affirming the Planning
Department’s determination under the California Environmental Quality Act; and
making findings of consistency with the General Plan and the eight priority policies of
Planning Code, Section 101.1, and adopting findings of public necessity, convenience,

and welfare under Planning Code, Section 302.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in Smgle underlme ztalzcs Times New Roman font.
Deletions to Codes are in .
Board amendment additions are in double underllned Arial font.
Board amendment deletions are in
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:
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Section 1. CEQA and Land Use Findings.

(a) The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. 231185 and is incorporated herein by reference. The Board affirms
this determination.

(b) On January 18, 2024, the Planning Commission, in Resolution No. 21489, adopted
findings that the actions contemplated in this ordinance are consistent, on balance, with the
City’s General Plan and eight priority policies of Planning Code Section 101.1. The Board
adopts these findings as its own. A copy of said Resolution is on file with the Clerk of the
Board of Supervisors in File No. 231185, and is incorporated herein by reference.

(c) Pursuant to Planning Code Section 302, this Board finds that these Planning Code
amendments will serve the public necessity, convenience, and welfare for the reasons set
forth in Planning Commission Resolution No. 21489, and the Board adopts such reasons as
its own. A copy of said resolution is on file with the Clerk of the Board of Supervisors in File

No. 231185 and is incorporated herein by reference.

Section 2. Background and Findings.

(a) San Francisco faces a continuing shortage of affordable housing. The General
Plan recognizes that existing housing is the greatest stock of rental and financially accessible
residential units, and is a resource in need of protection. To that end, Planning Code Section
317 requires a Conditional Use Authorization (CUA) prior to approval of any permit that would

remove existing housing, with certain exceptions.
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(b) Section 317 also applies to removal of Unauthorized Units, or “UDUs,” defined as
one or more rooms within a building that have been used, without the benefit of a building
permit, as a separate and distinct living or sleeping space independent from the residential
units on the same property. In some instances, an unpermitted ground floor bedroom and
bathroom in a single-family home may be considered a UDU.

(c) Some families purchase single-family homes with no knowledge that the property
contains a UDU. For example, at some point after the purchase, families may learn of the
UDU when they apply for a building permit to connect the ground-floor bedroom and bathroom
with the living spaces on the upper floors. Families in these situations face the high costs of
either legalizing the UDU or obtaining a CUA for its removal. In addition to these costs,
legalization is not desirable for some homeowners, as some homeowners wish to integrate
the separated UDU space with the existing single-family home by, for example, removing
internal staircases, walls or doorways, which present internal barriers to growing families or
intergenerational living arrangements

(d) This ordinance waives the CUA requirement for removal of a UDU in owner-
occupied single-family homes where the unit has not been rented for the last 10 years, except
to a qualifying member, as defined in the ordinance. Project sponsors that utilize the CUA
waiver must enter into regulatory agreements with the City acknowledging that, in
consideration for this waiver, the existing unit will be subject to local rent control
notwithstanding the Costa-Hawkins Rental Housing Act (California Civil Code Section 1954.50
et seq.).

(e) Facilitating the removal of UDUs in single-family homes may lead to speculative
real estate investments that may seek to maximize profits by displacing current residents,
demolishing existing housing stock, absorbing the UDU into a large, remodeled single-family

home, and quickly selling those homes. To discourage such speculation and displacement,
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this ordinance waives the CUA requirement only where the UDU has not been occupied by a
tenant in the past 10 years, except where the UDU was occupied by a blood, adoptive, or
step-family relative of the owner or the owner’s spouse or registered domestic partner.
Additionally, the benefits of this ordinance are available only where the owner resides in the
primary dwelling unit at the time of application to remove the UDU and intends to remain in
the primary dwelling unit for at least three years after removal of the UDU is approved.

(f) This ordinance also implements policies and actions adopted in the 2022-2031
Housing Element as they pertain to UDUs and facilitating the living needs of multi-
generational families. Under current law, removal of a UDU does not require a CUA if the
Department of Building Inspection determines that there is no path for legalization under
Section 106A.3.1.3 of the Building Code. This ordinance replaces that no-legalization
determination with the following objective criteria: whether the UDU satisfies the open space
requirements of Planning Code Section 135, the dwelling unit exposure requirements of
Planning Code Section 140, or the minimum legal floor-to-ceiling height requirement in the
Housing Code. This ordinance also updates the required Conditional Use Authorization
findings under Section 317 to account for the history of tenancies in a UDU. Further, this
ordinance clarifies that the removal of a UDU pursuant to a permit does not trigger the

penalties in Planning Code Section 176(c)(1)(C)(i).

Section 3. The Planning Code is hereby amended by revising Sections 176 and 317,

to read as follows:

SEC. 176. ENFORCEMENT AGAINST VIOLATIONS.

* % % %

(c) Penalties.
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(1) Administrative Penalties.
(C) Penalties for Specified Violations.

(i) Alteration, Merger, Construction, or Demolition of
Residential Units without a Permit. For any unpermitted alteration, merger, construction, or
demolition of any building or structure containing one or more Residential Units, including
work that takes place in violation of Section 317 of this Code, on or after March 1, 2023,
resulting in the addition of more than three unauthorized Residential Units, or the loss of one
or more Residential Units, (1) the owner of that building shall be required to apply for a
replacement project under section 317 of this Code, and (2) the Responsible Party shall be
liable for a penalty of up to $250,000 upon issuance of a Notice of Violation for each
Residential Unit added or lost through such alteration, merger, or demolition. Within 12
months of the effective date of the ordinance in Board File No. 220878 amending this Section
176, the Planning Commission shall adopt factors and criteria for consideration, to be updated
from time to time, to provide guidance to the Zoning Administrator when determining the

appropriate penalty amount for violations subject to this subsection (c)(1)(C)(i).

* % % %

SEC. 317. LOSS OF RESIDENTIAL AND UNAUTHORIZED UNITS THROUGH
DEMOLITION, MERGER, AND CONVERSION.
(c) Applicability; Exemptions.
(1) Within the Priority Equity Geographies Special Use District, any application
for a permit that would result in the Removal of one or more Residential Units or Unauthorized

Units is required to obtain Conditional Use authorization.
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* % % %

(7) Exemptions for Unauthorized Dwelling Units. The Removal of an

Unauthorized Unit does not require a Conditional Use authorization pursuant to subsections

(4) the Unauthorized Unit requires a waiver of-the open space

requirements-of Seetion135-or dwelling unit exposure requirements, and the Unauthorized

Unit is ineligible for a waiver or exemption from those standards pursuant to Section 307,

Section 207(c)(4) (Accessory Dwelling Units - Local Program), Section 207(c)(6) (Accessory

Dwelling Units - State Mandated Program), or Section 207.3 (Dwelling Unit Legalization

Program); or

B)-the-dwell , ,  Section-140:

{S)(B) the Unauthorized Unit has no contiguous area that meets both the
required minimum superficial floor area in Housing Code Section 503(b) and the minimum legal

floor-to-ceiling height requirement in the-Housing Code Section 503(a).

* % % %

(10) Exception for Certain Unauthorized Units with No Tenant Occupant for 10

Years. The Conditional Use requirement of subsections (c)(1) and (c)(2) shall not apply to an

application for a permit that would result in the Removal of an Unauthorized Unit in a one-family

dwelling where all of the conditions in subsection (c)(#10)(4) are met. To establish eligibility, the

owner shall furnish a declaration under penalty of perjury on a form prescribed by the Department,

attesting to compliance with all of the conditions in subsection (c)(#10)(A4).

(4) Eliqibility. The one-family dwelling shall meet all the following criteria:

(i) the owner currently resides in the primary dwelling unit;
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BOARD OF SUPERVISORS Page 6



O ©O© 0o N o o b~ W N -

N N N N NMN N 0 ma m om0\ e
a A~ WO N -~ O ©W 00 N o o & O NN -~

(ii) the Unauthorized Unit has not been rented for consideration in the

last 10 vears. For the purposes of this subsection (c)(#10)(4)(ii), “rented for consideration”’ shall not

include any use or tenancy of the Unauthorized Unit by a blood, adoptive, or step-family relationship,

specifically by a grandparent, parent, sibling, child, or grandchild, or the spouse or registered

domestic partner of such relations, or by a property owner’s spouse or registered domestic partner;

(iii) the owner intends to reside in the one-family dwelling for at least

three years after the Removal of the Unauthorized Unit is approved; and

(iv) the owner enters into a regulatory agreement with the City subjecting

the one-family dwelling to the San Francisco Residential Rent Stabilization and Arbitration Ordinance

(Chapter 37 of the Administrative Code) pursuant to subsection (c)(#10)(B).

(B) Requlatory Agreement. Sponsors of projects utilizing the Conditional Use

Authorization exception in subsection (c)(#10) of this Section 317 shall enter into a regulatory

agreement with the City subjecting the one-family dwelling to the Residential Rent Stabilization and

Arbitration Ordinance (Chapter 37 of the Administrative Code), as amended from time to time, as a

condition of approval of the permit to remove the Unauthorized Unit (“Regulatory Agreement”’). The

property owner and the Planning Director, or the Director’s designee, on behalf of the City, shall

execute the Regulatory Agreement, which is subject to review and approval by the City Attorney’s

Office. The Regulatory Agreement shall be executed prior to the City’s issuance of the permit to

remove the Unauthorized Unit. Following execution of the Regulatory Agreement by all parties and

approval by the City Attorney, the Regulatory Agreement or a memorandum thereof shall be recorded

in the title records in the Office of the Assessor-Recorder against the property and the Regulatory

Agreement shall be binding on all future owners and successors in interest. At a minimum, the

Regulatory Agreement shall contain the following:

(i) A statement that the one-family dwelling is not subject to the Costa-

Hawkins Rental Housing Act (California Civil Code Section 1954.50 et seq.) Further, that under
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BOARD OF SUPERVISORS Page 7



O ©O© 0o N o o b~ W N -

N N N N NMN N 0 ma m om0\ e
a A~ WO N -~ O ©W 00 N o o & O NN -~

Section 1954.52(b), the property owner has entered into and agreed to the terms of the agreement with

the City in consideration for other forms of assistance or other direct financial contribution specified in

California Government Code Section 65915 et seq.;

(ii) A description of the forms of assistance or other direct financial

contribution provided to the property owner; and

(iii) A description of the remedies for breach of the agreement and other

provisions to ensure implementation and compliance with the agreement.

* % % %

(f) Residential Merger. The Merger of Residential Units, not otherwise subject to

Conditional Use authorization by this Code, or exempted from the Conditional Use requirement by

this Section 317, shall be prohibited.

(g) Conditional Use Criteria.

* % % %

(7) Removal of Unauthorized Units. In addition to the criteria set forth in

subsections (g)(1) through (g)(4) above, the Planning Commission shall consider the criteria

below in the review of applications for removal of Unauthorized Units:
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(A) whether the Unauthorized Unit has been rented within the 10 years

preceding the application, excluding any use of the Unauthorized Unit by a blood, adoptive, or step-

family relationship, specifically by a grandparent, parent, sibling, child, or grandchild, or the spouse

or registered domestic partner of such relations, or by a property owner’s spouse or registered

domestic partner;

(B) whether the Unauthorized Unit has a history of evictions under

Administrative Code Sections 37.9(a)(8)-(12) or 37.9(a)(14)-(16) within the 10 years preceding the

application.

* % % %

Section 4. Chapter 37 of the Administrative Code is hereby amended by revising

Sections 37.2 and 37.3, to read as follows:

SEC. 37.2. DEFINITIONS.

(r) Rental Units. All residential dwelling units in the City together with the land and
appurtenant buildings thereto, and all housing services, privileges, furnishings, and facilities
supplied in connection with the use or occupancy thereof, including garage and parking

facilities.

Supervisors Melgar; Peskin, Mandelman
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* % % %

The term “rental units” shall not include:

(4) Except as provided in subsections (A)-(£D), dwelling units whose rents are
controlled or regulated by any government unit, agency, or authority, excepting those
unsubsidized and/or unassisted units which are insured by the United States Department of
Housing and Urban Development; provided, however, that units in unreinforced masonry
buildings which have undergone seismic strengthening in accordance with Building Code
Chapters 16B and 16C shall remain subject to the Rent Ordinances to the extent that the
ordinance is not in conflict with the seismic strengthening bond program or with the program's
loan agreements or with any regulations promulgated thereunder;

(D) The term “rental units” shall include (i) Accessory Dwelling Units
constructed pursuant to Section 207(c)(4) of the Planning Code and that have received a
complete or partial waiver of the density limits and the parking, rear yard, exposure, or open
space standards from the Zoning Administrator pursuant to Planning Code Section 307(l), and
(i) New Unit(s) constructed and funded pursuant to Administrative Code Chapter 85; (iii) new
dwelling units created pursuant to the density exception set forth in Section 207(c)(8) of the
Planning Code; (iv) new dwelling units created pursuant to the HOME-SF Program set forth in
Section 206.3(c)(1)(B) of the Planning Code; axd-(v) new dwelling units created pursuant to
the density exception set forth in Section 249.94(d)(1) of the Planning Code-; and (vi) dwelling

units that obtain the exemption from the conditional use authorization set forth in Section 317(c)(¥10)

of the Planning Code.

* % % %

Supervisors Melgar; Peskin, Mandelman
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SEC. 37.3. RENT LIMITATIONS.

(a) Rent Increase Limitations for Tenants in Occupancy. Landlords may impose
rent increases upon tenants in occupancy only as provided below and as provided by
subsections 37.3(d) and 37.3(9):

(d) Costa-Hawkins Rental Housing Act (Civil Code Sections 1954.50. et seq.).
Consistent with the Costa-Hawkins Rental Housing Act (Civil Code Sections 1954.50. et seq.)
and regardless of whether otherwise provided under Chapter 37:

(1) Property Owner Rights to Establish Initial and All Subsequent Rental
Rates for Separately Alienable Parcels.

(A) An owner of residential real property may establish the initial and all
subsequent rental rates for a dwelling or a unit which is alienable separate from the title to any
other dwelling unit or is a subdivided interest in a subdivision as specified in subdivision (b),
(d), or (f) of Section 11004.5 of the California Business and Professions Code. The owner's
right to establish subsequent rental rates under this paragraph shall not apply to a dwelling or
unit where the preceding tenancy has been terminated by the owner by notice pursuant to
California Civil Code Section 1946 or has been terminated upon a change in the terms of the
tenancy noticed pursuant to California Civil Code Section 827; in such instances, the rent
increase limitation provisions of Chapter 37 shall continue to apply for the duration of the new
tenancy in that dwelling or unit.

(D) An owner’s right to establish subsequent rental rates under
subsection 37.3(d)(1) shall not apply to a dwelling or unit that is a new dwelling unit created

pursuant to the Code provisions specified in subsectionSeetion 37.2(r)(4)(D),or a dwelling unit

that utilizes the Code provisions specified in subsection 37.2(r)(4)(D).
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* % % %

Section 5. Post-Introduction Changes to Planning Code Section 317 and

Administrative Code Section 37.3(q).
(a) After the introduction of the ordinance in this Board File No. 231185 (the first

version), the City enacted Ordinance No. 248-23, which became effective in January 2024.

Ordinance No. 248-23 amended Section 317 to add new text and renumber several

subsections. To clearly reflect the changes in the law since introduction of the first version,

the second version of the ordinance in this Board File No. 231185 shows in “existing text” font

(plain Arial) the law currently in effect (Planning Code Section 317, as amended by Ordinance

No. 248-23). The ordinance shows in “Board amendment” font (double-underlined Arial for

additions, and strikethrough Arial for deletions) and “Code Addition” font (single-underline

italics Times New Roman font) amendments to existing law.

(b) After the drafting of the ordinance in this Board File No. 231185 (the first version),

the City enacted Ordinance No. 195-23, which became effective in October 2023, but was not

codified until after the introduction of the first version of this ordinance. Ordinance No. 195-23

amended Administrative Code Section 37.3(g) to make minor code corrections in the same

manner as the first version of the ordinance in this Board File No. 231185. Because the

amendments in version one are duplicative of existing law, the second version of this

ordinance omits those amendments.
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Section 86. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within 10 days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

Section 67. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragraphs, subsections, sections, articles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal
Code that are explicitly shown in this ordinance as additions, deletions, Board amendment
additions, and Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

Section #8. Severability. If any section, subsection, sentence, clause, phrase, or word
of this ordinance, or any application thereof to any person or circumstance, is held to be
invalid or unconstitutional by a decision of a court of competent jurisdiction, such decision
shall not affect the validity of the remaining portions or applications of the ordinance. The
Board of Supervisors hereby declares that it would have passed this ordinance and each and
every section, subsection, sentence, clause, phrase, and word not declared invalid or
unconstitutional without regard to whether any other portion of this ordinance or application

thereof would be subsequently declared invalid or unconstitutional.

I

I
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Section 89. No Conflict with Federal or State Law. Nothing in this ordinance shall be
interpreted or applied so as to create any requirement, power, or duty in conflict with any

federal or state law.

APPROVED AS TO FORM:
DAVID CHIU, City Attorney

By:  /s/ Giulia Gualco-Nelson
GIULIA GUALCO-NELSON
Deputy City Attorney

n:\legana\as2024\2300150\01740691.docx
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FILE NO. 231185

REVISED LEGISLATIVE DIGEST
(Amended in Committee — March 4, 2024)

[Planning, Administrative Codes - Conditional Use Authorization for Removal of Unauthorized
Unit]

Ordinance amending the Planning Code to waive the Conditional Use Authorization
requirement for removal of an unauthorized unit in a single-family home where the
owner satisfies certain eligibility criteria, waive the Conditional Use Authorization
requirement for removal of an unauthorized unit where that unit requires and is
ineligible for waivers from open space, or dwelling unit exposure requirements, or the
unit does not meet minimum floor area and floor-to-ceiling height requirements, and
update the required Conditional Use Authorization findings for removal of an
unauthorized unit to account for the history of tenancies in that unit; amending the
Administrative Code to require that where an owner obtains an exemption from the
Conditional Use Authorization requirement to remove an unauthorized unit from a
qualifying single-family home, the single-family home shall be subject to the rent
increase limitations of the Rent Ordinance; affirming the Planning Department’s
determination under the California Environmental Quality Act; and making findings of
consistency with the General Plan and the eight priority policies of Planning Code,
Section 101.1, and adopting findings of public necessity, convenience, and welfare
under Planning Code, Section 302.

Existing Law

Planning Code Section 317 requires a Conditional Use Authorization before issuance of a
building permit that would result in the removal of one or more Residential Units or
Unauthorized Units, or “UDUs.”

A Conditional Use Authorization is not required to remove a UDU where the Department of
Building Inspection has determined that there is no path for legalization under Section
106A.3.1.3 of the Building Code. (See Planning Code Section 317(c)(4).)

To grant a Conditional Use Authorization to remove a UDU, the Planning Commission must
make certain findings set forth in Section 317(g)(7), which include consideration of the costs
and financial feasibility of legalizing the UDU.

Planning Code Section 176(c)(1)(C)(i) sets forth the penalties for alteration, merger,
construction, or demolition of residential units without a permit.
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Amendments to Current Law

This ordinance would amend the existing Conditional Use Authorization exemption in
Planning Code Section 317(c)(4) to eliminate the Department of Building Inspection’s finding
that there is no pathway for legalization. Instead, this ordinance would exempt removal of a
UDU from the Conditional Use Authorization requirement where the UDU:

e requires a waiver of the open space requirements of Section 135 or dwelling unit
exposure requirements, and the Unauthorized Unit is ineligible for a waiver or
exemption from those standards pursuant to Section 307, Section 207(c)(4) (Accessory
Dwelling Units - Local Program), Section 207(c)(6) (Accessory Dwelling Units - State
Mandated Program), or Section 207.3 (Dwelling Unit Legalization Program); or

e has no contiguous area that meets both the required minimum superficial floor area in
Housing Code Section 503(b) and the minimum legal floor-to-ceiling height requirement
in Housing Code Section 503(a).

This ordinance would also create a new exemption from the Conditional Use Authorization for
removal of a UDU in a single-family home that meets all of the following criteria:
e the owner resides in the primary dwelling unit at the time of application;
e the Unauthorized Unit has not been rented for consideration in the last 10 years,
except to a qualifying family member, as defined in the ordinance;
e the owner intends to reside in the single-family home for a period of three years after
Removal of the Unauthorized Dwelling Unit is approved; and
e the owner enters into a regulatory agreement with the City subjecting the one-family
dwelling to the San Francisco Residential Rent Stabilization and Arbitration Ordinance
(Chapter 37 of the Administrative Code).

This ordinance states that “rented for consideration” shall not include any use or tenancy of
the Unauthorized Unit by a blood, adoptive, or step family relationship, specifically by a
grandparent, parent, sibling, child, or grandchild, or the spouse or registered domestic partner
of such relations, or by a property owner’s spouse or registered domestic partner. To
establish eligibility, this ordinance requires that an owner furnish a declaration under penalty
of perjury on a form prescribed by the Department. The ordinance also prescribes
requirements for the regulatory agreement and makes parallel amendments to Chapter 37 of
the Administrative Code.

This ordinance would also replace several of the existing required Conditional Use
Authorization findings in Section 317(g)(7) with the following findings:

e whether the Unauthorized Unit has been rented within the 10 years preceding the
application, excluding any use of the Unauthorized Unit by a blood, adoptive, or step-
family relationship, specifically by a grandparent, parent, sibling, child, or grandchild, or
the spouse or registered domestic partner of such relations, or by a property owner’s
spouse or registered domestic partner; and
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e whether the Unauthorized Unit has a history of evictions under Administrative Code
Sections 37.9(a)(8)-(12) or 37.9(a)(14)-(16) within the 10 years preceding the
application.

The ordinance also clarifies that the removal of an Unauthorized Unit pursuant to a permit
does not trigger the penalties in Planning Code Section 176(c)(1)(C)(i).

Background Information

This ordinance is the result of amendments made at the March 4, 2024 meeting of the Land
Use and Transportation Committee. Those amendments:
¢ refined the CUA exemption for UDUs that do not meet open space, dwelling unit
exposure, or minimum floor to ceiling height; and
e updated the references in Planning Code Section 317 and Administrative Code Section
37.3(g) to reflect changes to the law that occurred after the introduction of this
ordinance.

n:\legana\as2023\2300150\01740930.docx
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January 25,2024

Ms. Angela Calvillo, Clerk
Honorable Supervisor Melgar
Board of Supervisors

City and County of San Francisco
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Re: Transmittal of Planning Department Case Number 2023-010847PCA:
Conditional Use Authorization for Removal of Unauthorized Unit
Board File No. 231185

Planning Commission Recommendation: Approval with Modification

Dear Ms. Calvillo and Supervisor Melgar,

On November 14, 2023, the Planning Commission conducted a duly noticed public hearing at a regularly
scheduled meeting to consider the proposed Ordinance, introduced by Supervisor Melgar that amend the
Planning Code to waive the Conditional Use Authorization requirement for removal of an unauthorized unit
under certain conditions. At the hearing the Planning Commission recommended approval with modification.

The Commission’s proposed modifications were as follows:

1. Amend the open space and dwelling unit exposure CUA exemptions so that projects are exempted if the
only path to legalize is through a Variance.

2. Amend the floor-to-ceiling height CUA exemption to only apply if the UDU does not meet the minimum
floor-to-ceiling height and minimum contiguous area per Housing Code.



Transmittal Materials CASE NO. 2023-010847PCA Conditional Use Authorization for
Removal of Unauthorized Unit

The proposed amendments are not defined as a project under CEQA Guidelines Section 15060(c) and 15378
because they do not result in a physical change in the environment.

Supervisor, please advise the City Attorney at your earliest convenience if you wish to incorporate the changes
recommended by the Commission.

Please find attached documents relating to the actions of the Commission. If you have any questions or require
further information please do not hesitate to contact me.

Sincerely,

Aaron D. Starr
Manager of Legislative Affairs

cc: Giulia Gualco-Nelson, Deputy City Attorney
Michael Farrah, Aide to Supervisor Melgar
John Carroll, Office of the Clerk of the Board

Attachments:
Planning Commission Resolution
Planning Department Executive Summary
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PLANNING COMMISSION RESOLUTION NO. 21489

JANUARY 18, 2024
Project Name: Conditional Use Authorization for Removal of Unauthorized Unit
Case Number: 2023-010847PCA [Board File No. 231185]
Initiated by: Supervisor Melgar / Introduced November 14, 2023
Staff Contact: Veronica Flores, Legislative Affairs
veronica.flores@sfgov.org, 628-652-7525
Reviewed by: Aaron D Starr, Manager of Legislative Affairs

aaron.starr@sfgov.org, (628) 652-7533

RESOLUTION APPROVING WITH MODIFICATION A PROPOSED ORDINANCE AMENDING THE PLANNING
CODE TO WAIVE THE CONDITIONAL USE AUTHORIZATION REQUIREMENT FOR REMOVAL OF AN
UNAUTHORIZED UNIT IN A SINGLE-FAMILY HOME WHERE THE OWNER SATISFIES CERTAIN ELIGIBILITY
CRITERIA, WAIVE THE CONDITIONAL USE AUTHORIZATION REQUIREMENT FOR REMOVAL OF AN
UNAUTHORIZED UNIT WHERE THAT UNIT DOES NOT SATISFY OPEN SPACE, DWELLING UNIT EXPOSURE,
OR MINIMUM FLOOR-TO-CEILING HEIGHT REQUIREMENTS, UPDATE THE REQUIRED CONDITIONAL USE
AUTHORIZATION FINDINGS FOR REMOVAL OF AN UNAUTHORIZED UNIT TO ACCOUNT FOR THE HISTORY
OF TENANCIES IN THAT UNIT; AMENDING THE ADMINISTRATIVE CODE TO REQUIRE THAT WHERE AN
OWNER OBTAINS AN EXEMPTION FROM THE CONDITIONAL USE AUTHORIZATION REQUIREMENT TO
REMOVE AN UNAUTHORIZED UNIT FROM A QUALIFYING SINGLE-FAMILY HOME, THE SINGLE-FAMILY
HOME SHALL BE SUBJECT TO THE RENT INCREASE LIMITATIONS OF THE RENT ORDINANCE; AFFIRMING
THE PLANNING DEPARTMENT’S DETERMINATION UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY
ACT; AND MAKING FINDINGS OF CONSISTENCY WITH THE GENERAL PLAN, AND THE EIGHT PRIORITY
POLICIES OF PLANNING CODE, SECTION 101.1, AND ADOPTING FINDINGS OF PUBLIC NECESSITY,
CONVENIENCE, AND WELFARE UNDER PLANNING CODE, SECTION 302.

WHEREAS, on November 14, 2023 Supervisor Melgar introduced a proposed Ordinance under Board of
Supervisors (hereinafter “Board”) File Number 231185, which would amend the Planning Code to waive the
Conditional Use Authorization requirement for removal of an unauthorized unitin a single-family home where
the owner satisfies certain eligibility criteria, waive the Conditional Use Authorization requirement for removal
of an unauthorized unit where that unit does not satisfy open space, dwelling unit exposure, or minimum floor-
to-ceiling height requirements, update the required Conditional Use Authorization findings for removal of an
unauthorized unit to account for the history of tenancies in that unit; amending the Administrative Code to
require that where an owner obtains an exemption from the Conditional Use Authorization requirement to
remove an unauthorized unit from a qualifying single-family home, the single-family home shall be subject to
the rent increase limitations of the Rent Ordinance;
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WHEREAS, the Planning Commission (hereinafter “Commission”) conducted a duly noticed public hearing at a
regularly scheduled meeting to consider the proposed Ordinance on January 18, 2024; and,

WHEREAS, the proposed Ordinance is not defined as a project under CEQA Guidelines Sections 15378 and
15060(c)(2) because it would not result in a direct or indirect physical change in the environment; and

WHEREAS, the Planning Commission has heard and considered the testimony presented to it at the public
hearing and has further considered written materials and oral testimony presented on behalf of
Department staff and other interested parties; and

WHEREAS, all pertinent documents may be found in the files of the Department, as the Custodian of Records,
at 49 South Van Ness Avenue, Suite 1400, San Francisco; and

WHEREAS, the Planning Commission has reviewed the proposed Ordinance; and

WHEREAS, the Planning Commission finds from the facts presented that the public necessity, convenience,
and general welfare require the proposed amendment; and

MOVED, that the Planning Commission hereby approves with modifications the proposed ordinance. The
Commission’s proposed recommendations are as follows:

1. Amend the open space and dwelling unit exposure CUA exemptions so that projects are exempted if
the only path to legalize is through a Variance.

2. Amend the floor-to-ceiling height CUA exemption to only apply if the UDU does not meet the minimum
floor-to-ceiling height and minimum area per Housing Code, ensuring that the area is contiguous.
Findings

Having reviewed the materials identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

The proposed Ordinance will support multi-generational and extended families remain in San Francisco.

General Plan Compliance

The proposed Ordinance and the Commission’s recommended modifications are consistent with the
following Objectives and Policies of the General Plan:

HOUSING ELEMENT

OBJECTIVE 1.A
Ensure housing stability and healthy homes.

OBJECTIVE 4.C
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Diversify housing types for all cultures, family structures, and abilities.

POLICY 21
Prevent the potential displacement and adverse racial and social equity impacts of zoning changes, planning
processes, or public and private investments especially for populations and areas vulnerable to displacement.

POLICY 25
Reduce governmental constraints on development in Well-resourced Neighborhoods to enable small and mid-
rise multi-family buildings providing improved housing choice and affordability.

POLICY 26

Streamline and simplify permit processes to provide more equitable access to the application process,
improve certainty of outcomes, and ensure meeting State-and local-required timelines, especially for 100%
affordable housing and shelter projects.

POLICY 32
Promote and facilitate aging in place for seniors and multi-generational living that supports extended families
and communal households.

POLICY 33
Prevent the outmigration of families with children and support the needs of families to grow.

POLICY 39
Support the repair and rehabilitation of housing to ensure life safety, health, and well-being of residents,
especially in Environmental Justice Communities, and to support sustainable building practices.

The proposed Ordinance supports the Housing Element’s goals of ensuring stable and healthy homes in San
Francisco. Policy 25 calls for the reduction of government constraints on small and multi-family projects, which is
supported by the CUA exemption and refined UDU findings provided in the proposed Ordinance. Although Housing
Element Policy 4 does note efforts to facilitate the legalization of UDUs while improving their safety and
habitability, the Ordinance on balance still supports larger goals of diversifying the housing types for all structures
and household types. Specifically, Policies 32 and 33 call the need to support seniors and multi-generational
living, as well as growing families. The proposed Ordinance responds directly to these policies by removing
barriers for families looking to update their home to accommodate their needs whether that is for a growing
family or by having extended family live together under one roof.

Planning Code Section 101 Findings

The proposed amendments to the Planning Code are consistent with the eight Priority Policies set forth in
Section 101.1(b) of the Planning Code in that:

1. Thatexisting neighborhood-serving retail uses be preserved and enhanced and future opportunities
for resident employment in and ownership of such businesses enhanced;

The proposed Ordinance would not have a negative effect on neighborhood serving retail uses and will
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not have a negative effect on opportunities for resident employment in and ownership of
neighborhood-serving retail.

2. Thatexisting housing and neighborhood character be conserved and protected in order to preserve
the cultural and economic diversity of our neighborhoods;

The proposed Ordinance would not have a negative effect on housing or neighborhood character.

3. Thatthe City’s supply of affordable housing be preserved and enhanced;

The proposed Ordinance would not have an adverse effect on the City’s supply of affordable housing.

4. That commuter traffic not impede MUNI transit service or overburden our streets or neighborhood
parking;

The proposed Ordinance would not result in commuter traffic impeding MUNI transit service or
overburdening the streets or neighborhood parking.

5. That a diverse economic base be maintained by protecting our industrial and service sectors from
displacement due to commercial office development, and that future opportunities for resident
employment and ownership in these sectors be enhanced;

The proposed Ordinance would not cause displacement of the industrial or service sectors due to office
development, and future opportunities for resident employment or ownership in these sectors would
not be impaired.

6. Thatthe City achieve the greatest possible preparedness to protect against injury and loss of life in an
earthquake;

The proposed Ordinance would not have an adverse effect on City’s preparedness against injury and loss
of life in an earthquake.

7. Thatthe landmarks and historic buildings be preserved,

The proposed Ordinance would not have an adverse effect on the City’s Landmarks and historic
buildings.

8. Thatourparksand open space and their access to sunlight and vistas be protected from development;

The proposed Ordinance would not have an adverse effect on the City’s parks and open space and their
access to sunlight and vistas.

Planning Code Section 302 Findings.

The Planning Commission finds from the facts presented that the public necessity, convenience and general
welfare require the proposed amendments to the Planning Code as set forth in Section 302.
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NOW THEREFORE BE IT RESOLVED that the Commission hereby APPROVES WITH MODIFICATIONS the
proposed Ordinance as described in this Resolution.

| hereby certify that the foregoing Resolution was adopted by the Commission at its meeting on January 18,
2024,

M Digitally signed by Jonas P lonin
JO n a S P IO n I n Date: 2024.01.22 16:09:41 -08'00'
Jonas P. lonin
Commission Secretary

AYES: Braun, Ruiz, Tanner, Imperial, Koppel, Moore, Diamond
NOES: None
ABSENT: None

ADOPTED: January 18,2024
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EXECUTIVE SUMMARY
PLANNING CODE TEXT AMENDMENT

JANUARY 18,2023
90-Day Deadline: February 15, 2024

Project Name: Conditional Use Authorization for Removal of Unauthorized Unit
Case Number: 2023-010847PCA [Board File No. 231185]
Initiated by: Supervisor Melgar / Introduced November 14, 2023
Staff Contact: Veronica Flores, Legislative Affairs
veronica.flores@sfgov.org, 628-652-7525
Reviewed by: Aaron D Starr, Manager of Legislative Affairs

aaron.starr@sfgov.org, (628) 652-7533
Environmental
Review: Not a Project Under CEQA

Recommendation: Approval with Modifications

Planning Code Amendment

The proposed Ordinance would amending the Planning Code to waive the Conditional Use Authorization
requirement for removal of an unauthorized unit in a single-family home where the owner satisfies certain
eligibility criteria; waive the Conditional Use Authorization requirement for removal of an unauthorized unit
where that unit does not satisfy open space, dwelling unit exposure, or minimum floor-to-ceiling height
requirements; update the required Conditional Use Authorization findings for removal of an unauthorized unit to
account for the history of tenancies in that unit; and amending the Administrative Code to require that where an
owner obtains an exemption from the Conditional Use Authorization requirement to remove an unauthorized
unit from a qualifying single-family home, the single-family home shall be subject to the rent increase limitations
of the Rent Ordinance.



Executive Summary
Hearing Date: January 18, 2024

Case No. 2023-010847PCA
Conditional Use Authorization for Removal of Unauthorized Unit

The Way It Is Now:

The Way It Would Be:

Removing an Unauthorized Dwelling Unit (UDU)
requires a Conditional Use Authorization (CUA).

For all structures: The CUA would be waived for
proposed UDU removals when the UDU does not
currently meet the open space or Dwelling Unit
exposure requirements of the Planning Code or the
minimum floor-to-ceiling height requirement of the
Housing Code.

For single-family homes only: The CUA would be
waived for UDU removals in which the UDU has not
been “rented for consideration”* in the last 10
years. Additionally, the property owner must
currently reside in the primary unit and confirm
they intend to reside within the single-family home
for at least three years after the UDU is removed.
Lastly, the property owner would need to enter into
a Regulatory Agreement subjecting the single-
family home to the price increase limitations of the
Rent Stabilization and Arbitration Ordinance (Rent
Ordinance).

When considering projects proposing the removal
of a UDU, the Planning Commission needs to make
findings under Section 317(g)(7).

The findings in Section 317(g)(7) would be revised
to only consider the UDU’s tenant and eviction
history from the past 10 years.

Background

The General Plan recognizes that existing housing is the greatest stock of rental and financially accessible
residential units and seeks to protect them. As such, all Residential demolitions, mergers, and conversions
require a CUA prior to removing any existing housing, including UDUs. There are a few CUA exemptions currently
in place, and the proposed Ordinance seeks to add an additional exemption. Eligible projects would include
single-family homes where the UDU has not been rented out in the past ten years and the property owner
intends to reside in the primary residence. The Department is aware of at least two properties at 112 Clipper
Street and 124 Forest Side Avenue that would directly benefit from this proposed Ordinance.

! For the purposes of this Ordinance, “rented for consideration” shall not include any use or tenancy of the UDU by a blood,
adoptive, or stepfamily relationship, specifically by a grandparent, parent, sibling, child, or grandchild, or the spouse or
registered domestic partner of such relations, or by a property owner’s spouse or registered domestic partner.
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Issues and Considerations

UDU Tenancy

If a UDU has not been rented out in recent years, it is not adding to the housing stock.

Removing a UDU requires a CUA to help protect the existing housing stock and any tenants within the UDU. If
there is no evidence that a UDU has been rented and actively used as a separate living space, it is not effectively
adding to the housing stock. In the case of a single-family home with a UDU, the single-family home still
functions as one dwelling and one household. In this situation, the property owner is still required to submit a
CUA to remove the UDU even when there is no apparent change to the household configuration. The proposed
Ordinance provides a CUA exemption for these single-family homes if they intend to reside at the property.

Additionally, if the UDU was rented out to or shared with family members, the UDU is not being used as a
separate and distinct living space, but instead acts as one combined household. Again, this means that the UDU
does not serve as a separate Dwelling Unit for the purposes of the housing stock. If a UDU is currently or was
recently rented out to a family member, the property owner is still required to submit a CUA request to remove
said UDU. The CUA exemption in the proposed Ordinance also applies if the UDU in question were rented out to
a family member during the past ten years in efforts to support multi-generational and extended family
households to stay in San Francisco.

Paths to Legalization

There are several ways to legalize UDUs including through State-Mandated ADUs, the Local ADU Program, and
the Legalization Program. In recent years, State and City programs have made it easier to add new units or
legalize unpermitted ones. This is particularly the case with State-Mandated ADUs that the City must approve if
the proposal complies with state law. Further, staff believes that most single-family homeowners may be eligible
to legalize a UDU under the State-Mandated ADU Program. Some property owners may not want to legalize an
unwarranted unit. In that case, they would need to go through the CUA process for the Commission to decide
whether the UDU removal is warranted or not.

Open Space and Exposure Variances

In some instances, the UDU (or primary unit) does not comply with the Planning Code’s open space or exposure
requirements. Often, the Zoning Administrator is able to grant a Variance for these two Code requirements based
on exceptional or extraordinary circumstances applying to the property. However, should the property owner
opt not to legalize the UDU, it introduces a scenario for the Planning Commission to evaluate a proposed
removal even when a path to legalization exists through the Variance option. The proposed Ordinance seeks to
address and streamline such situations, eliminating the possibility of conflicting determinations. Under the
proposed changes, property owners with a UDU that does not meet open space or exposure requirements can
remove the UDU using a building permit, bypassing the CUA process.

Clarifications When There Is No Path to Legalize

The proposed Ordinance removes the CUA exemption when the Department of Building Inspection (DBI)
determines “there is no path to legalization under Section 106A3.1.3 of the Building Code”. DBI does not currently
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issue such determinations; however, based on feedback from DBI, not meeting the minimum floor-to-ceiling
height requirement is often one of the major aspects that would prevent a property owner from legalizing the
UDU as is. The Ordinance thus replaces DBI’'s “no path to legalization” CUA exemption and instead incorporates
the minimum floor-to-ceiling height threshold. Currently, if a UDU does not meet the Housing Code’s minimum
floor-to-ceiling height requirements, DBI cannot approve legalizing it in the existing conditions; however,
because DBI does not issue determinations that there is no path to legalization, the property owner still needs to
present their case to the Planning Commission. Excavation is very expensive, and often the only way for a unit to
meet the minimum floor-to-ceiling height requirements. Allowing for this exception recognizes the financial
realities associated with construction projects.

There may be scenarios where most of the UDU meets the minimum floor-to-ceiling height except for a small
portion of the unit. As drafted, the Ordinance does not account for this situation. These UDUs may still be
generally livable, and the Department has concerns about allowing the removal of the UDU when most of the
unit conforms with the floor to ceiling height. To address this situation, the Department offers a minor
modification for this provision as described under Recommended Modifications.

Process Improvements and Removing Procedural Barriers

To reduce unnecessary process, the Ordinance includes an exception for single-family homes where the UDU
has not been rented out in the past ten years or rented out only to family. This exception requires that the
property owners currently reside at the property and that they intend to reside there for at least three years after
the UDU is removed. In this case, the UDU area would officially be incorporated into the owner’s primary
residence. The intent of the CUA requirement for UDU removals is to protect the housing stock and tenants. The
proposed Ordinance maintains these existing protections, while also allowing families more flexibility and
streamlined review through a CUA exception.

Current UDU Removal Findings

The first finding for UDU removal relates to “Costs to Legalize.” This finding allows the UDU to be removed
without a CUA if the work required to make the UDU code compliant is reasonable compared to the average cost
of legalization. The “Costs to Legalize” finding is often inconsistent in terms of what scopes of work applicants
include, and the associated costs. DBl does not generally check this documentation for completeness or
accuracy and the Planning Department does not have the expertise to properly analyze it. Further, because
applicants have different opinions on what is needed versus what is desirable it is difficult to compare the true
cost to legalize the unit. For example, some documentation may include luxury countertop materials, when a
more affordable countertop would be suitable. In such cases, it makes the costs to legalize appear to be a larger
burden than it really is in comparison to the average cost of legalization. Additionally, DBI’s figure for the average
cost of legalization does not account for variables such as size of the area to be legalized or scopes of work like
excavation or plumbing. This all makes it difficult for staff to determine what is reasonable.

The second finding relates to the whether it is financially reasonable to legalize the UDU. This finding compares
the costs of legalizing the UDU to the added value that the additional unit would add to the property.
Legalization would be deemed financially feasible if the gained value is equal to or greater than the cost to
legalize the UDU. In addition to the discrepancies for the “Cost to Legalize” noted above, it is difficult to
accurately respond to this finding because professional appraisers do not generally appraise hypothetical
scenarios. They only appraise the existing conditions based on comparable properties in the area, which do not
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generally disclose the presence of a UDU or not. This finding is anecdotal at best and does not provide the most
accurate details for considering the gained value of legalizing said UDU.

When responding to the findings today, property owners often need to include sensitive financial information in
the public record or present it at the public hearing to respond to these findings. In the proposed Ordinance, the
findings are refined to instead focus on recent tenant and eviction history. These changes allow the property
owners to determine what sensitive or private information to include (if any) when making their case to remove
the UDU.

Unsuspecting Buyers

There have also been situations where new property owners were led to believe they were purchasing a single-
family home and were not informed of the presence of a UDU. If staff finds evidence of a UDU during the permit
review, currently the new property owner is penalized and subjected to the CUA to remove the UDU. However,
the proposed Ordinance may waive the CUA if certain requirements are met. Additionally, the ten-year
timeframe is included to alleviate unsuspecting homeowners who may have recently purchased properties
where the UDU was rented out more than a decade ago long before the new property owner acquired the
property. Again, the proposed Ordinance seeks to exempt the new property owner from the CUA if all
requirements are met.

Rent Control

Many UDUs are subject to the price increase limitations of the Rent Ordinance, also known as rent control.?
Therefore, in many cases, when a UDU is removed, it effectively removes one rent-controlled unit from the
housing market. The proposed Ordinance allows qualifying UDUs to be removed without a public hearing in
front of the Planning Commission. Instead, said UDU removal would be completed administratively through a
building permit application under the proposed Ordinance.

In a single-family home constructed before June 13, 1979, the presence of a UDU subjects both the single-family
dwelling and the UDU to the Rent Ordinance since there are effectively two units on the property. The Costa-
Hawkins Rental Housing Act (Costa-Hawkins) preempts local government from imposing rent control on units
that are separately alienable from the title to any other Dwelling Unit, such as a single-family home. Therefore,
the removal of a UDU within a single-family home would typically restore the single-family home as a separately
alienable Dwelling Unit, and thus exempt it from rent control under Costa-Hawkins. This in turn results in
removing two rent-controlled units from the City’s rent-controlled housing stock. However, the proposed
Ordinance implements a Regulatory Agreement to subject the resulting single-family home to rent control in
exchange for the CUA exemption. The Department recognizes that 76% of single-family homes in San Francisco
are currently owner-occupied.” Thus, subjecting the resulting single-family home to rent control is not super
impactful on the rental housing market because it is likely the owner resides at the property. Further, the intent
of the proposed Ordinance is to support single-family homeowners intending to reside at the property for at
least three years and make the property meet their family’s housing needs. Therefore, there is no perceivable
addition to the rent-controlled housing stock. However, if these single-family homes were ever to be rented, the

2 One factor in determining if the Dwelling Unit is rent-controlled is the age of the primary structure.
32022 American Community Survey.
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Regulatory Agreement would be set in place for full clarity for the City to be able to impose rent control in the
future.

Potential to Expand to Multi-Family Homes

The CUA exception is targeted towards single-family homes only. However, UDUs do exist in multi-family
buildings. Under the proposed Ordinance, UDUs proposed for removal within multi-family homes would still
trigger a CUA. Future legislation should assess if there are benefits to expanding the CUA exception criterion to
also apply to multi-family homes. Projects moving forward with a CUA would benefit from the refined UDU
findings described earlier in the report. Additionally, the other clarifications related to, open space, exposure,
minimum floor-to-ceiling height requirements would apply to both single-family and multi-family homes alike.

General Plan Compliance

The proposed Ordinance supports the Housing Element’s goals of ensuring stable and healthy homes in San
Francisco. Policy 25 calls for the reduction of government constraints on small and multi-family projects, which is
supported by the CUA exemption and refined UDU findings provided in the proposed Ordinance. Although
Housing Element Policy 4 does note efforts to facilitate the legalization of UDUs while improving their safety and
habitability, the Ordinance on balance still supports larger goals of diversifying the housing types for all
structures and household types. Specifically, Policies 32 and 33 call the need to support seniors and multi-
generational living, as well as growing families. The proposed Ordinance responds directly to these policies by
removing barriers for families looking to update their home to accommodate their needs whether that is for a
growing family or by having extended family live together under one roof.

Racial and Social Equity Analysis

The proposed Ordinance furthers racial and social equity by supporting households that have been excluded
from access to economic resources, social services, and land, including communities of color, and low-income
communities. It does this by helping to retain multi-generational and growing families in the city by removing
barriers to incorporate UDUs into their primary dwelling through a new CUA exemption. This particularly benefits
families in single-family homes where the unit has not been rented for the last 10 years, except to a qualifying
family member. Under today’s Code, these households must go through the CUA process, which is lengthy and
expensive and often procedural for its own sake. When presenting to the Planning Commission, these applicants
usually secure approval by demonstrating that the UDU serves the same household, accommodating family
growth, aging parents, adult children, or extended relatives. The proposed Ordinance streamlines the removal of
UDU for eligible households and projects through a building permit application, bypassing the CUA process.

Moreover, the proposed Ordinance also benefits property owners who do not qualify for the new exemption. The
findings have been refined to be clearer and more accessible for applicants, acknowledging that UDU removal
requirements are often technical and typically require professional assistance. Given that this disproportionately
affects low-income households, it is crucial to publicize the amendment widely to ensure its success and broad
accessibility. Additionally, identifying financial resources to assist those seeking to legalize UDUs or adjust their
housing to meet family needs is imperative.

San Francisco


http://www.sf-planning.org/info

Executive Summary Case No. 2023-010847PCA
Hearing Date: January 18, 2024 Conditional Use Authorization for Removal of Unauthorized Unit

The proposed Ordinance also protects the city’s rent-controlled housing stock by requiring the primary dwelling
unit to remain under rent control in exchange for the CUA exemption. Rent controlled units help provide
financial security and stability to the families that inhabit them. While there is no guarantee that these units will
be occupied by economically disadvantaged families, it is important to maintain as large of a stock of rent-
controlled units in the city as possible. This is especially important since new rent-controlled units, and
especially rent-controlled single-family homes, are difficult to produce. When and if these single-family go onto
the rental market, the new tenants will be able to benefit from its rent-controlled status.

Lastly, as with all other process improvements removing procedural barriers, the proposed Ordinance allows the
Department to shift staff time from reviewing UDU removals to other projects that further support the Housing
Element goals of creating diverse and affordable housing for all.

Implementation

The Department has determined that this Ordinance would reduce the number of CUAs that appear in front of
the Planning Commission by exempting certain UDU removals within qualifying single-family home projects. Of
those UDU removals that are still required to go to Commission, there will be less ambiguity in the required
findings related to costs to legalize and appraisals.

Recommendation

The Department recommends that the Commission approve with modificationsthe proposed Ordinance and
adopt the attached Draft Resolution to that effect. The Department’s proposed recommendations are as follows:

1. Amend the open space and dwelling unit exposure CUA exemptions so that projects are exempted if the
only path to legalize is through a Variance.

2. Amend the floor-to-ceiling height CUA exemption to only apply if the UDU does not meet the minimum
floor-to-ceiling height and minimum area per Housing Code.

Basis for Recommendation

The Department supports the proposed Ordinance because it supports single-family homeowners looking to
adjust their homes to accommodate their needs to be able to remain in San Francisco. This supports the
Housing Element’s goals of removing process and barriers. While removing the UDU does mean losing a rent-
controlled unit, the proposed Ordinance would subject the primary unit to rent control if it were to be rented out
in the future. The Department believes that although only minimal projects may qualify for the proposed CUA
exemption, the projects that do qualify would benefit tremendously. Further, other clarifications in the proposed
Ordinance also make the process easier and clearer for all structures, not just single-family homes. However, the
Department believes the Ordinance would be more effective with the following modifications:

Recommendation 1: Amend the open space and dwelling unit exposure CUA exemptions so that projects are
exempted if the only path to legalize is through a Variance.

The proposed Ordinance allows a CUA exemption anytime when the UDU does not currently comply with the
Planning Code’s open space or exposure requirements; however, the Ordinance not account for the various ADU
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or Legalization Programs available to qualifying projects. As drafted, the proposed Ordinance allows the property
owner to remove the UDU administratively instead of the CUA process. Staff supports the CUA exemption if the
only way to legalize the UDU is through a Variance. However, staff believes if there are still ways to legalize the
UDU through the ADU or Legalization Programs, then those paths should be retained instead of automatically
granting a CUA exemption. Staff recommends requiring the property owner to go through the CUA process to
describe why they are seeking removal of UDU, including why they are not pursuing one of the eligible programs.

Recommendation 2: Amend the floor-to-ceiling height CUA exemption to only apply if the UDU does not meet
the minimum floor-to-ceiling height and minimum area per Housing Code.

As drafted, there are scenarios that if an insignificant portion of the unit does not meet the floor-to-ceiling height,
then they automatically would be exempted from a CUA. Figure A illustrates an example UDU where a small
percentage of the UDU does not meet the minimum floor-to-ceiling height but everything else does. Under the
proposed Ordinance, this UDU would automatically be exempted from the CUA even if the non-complying area
were just five square feet for example. The Department believes there should be efforts to retain and legalize
viable UDUs when possible. Therefore, the proposed Ordinance should be amended to consider if there is a
portion of the UDU that complies with the Housing Code’s minimum area and minimum floor-to-ceiling height.
Housing Code Section 503. Room Dimensions is included as Exhibit C for reference.

Legend:
[ = UDUboundaries
% = Complies with minimum floor-to-ceiling height requirements

Minimum Dwelling Unit Area

- va
I

Fin

Figure A: Example UDU meeting both the minimum floor-to-ceiling height and minimum area

The proposed modification ensures that the absolute minimum floor-to-ceiling height and minimum area is
met, even if there is a small percentage of the UDU that does not comply. Property owners can still go through
the CUA process to make their cases for the UDU removal when the existing conditions meet the minimum floor-
to-ceiling height and minimum area per the Housing Code such as the example under Figure A above. The goal
is that only those UDUs that do not meet minimum floor-to-ceiling height and minimum area are exempt from
the CUA. Figure Biillustrates an example UDU that meets the minimum Dwelling Unit area but does not comply
with the minimum floor-to-ceiling height requirement in this entire area. Under the recommended staff
modification, the example in Figure B would be exempt from the CUA.

Legend:

= UDU boundaries

= Complies with minimum floor-to-ceiling height requirements
Minimum Dwelling Unit Area

Fpm

Figure B: Example UDU meeting minimum area, but not meeting floor-to-ceiling height
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Required Commission Action

The proposed Ordinance is before the Commission so that it may approve it, reject it, or approve it with
modifications.

Environmental Review

The proposed amendments are not defined as a project under CEQA Guidelines Sections 15378 and 15060(c)(2)
because it would not result in a direct or indirect physical change in the environment.

Public Comment

As of the date of this report, the Planning Department has not received any public comment regarding the
proposed Ordinance.

Attachments:

Exhibit A: Draft Planning Commission Resolution
Exhibit B: Board of Supervisors File No. 231185

Exhibit C: Housing Code Section 503. Room Dimensions
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EXHIBIT A

PLANNING COMMISSION
DRAFT RESOLUTION

January 18, 2024
Project Name: Conditional Use Authorization for Removal of Unauthorized Unit
Case Number: 2023-010847PCA [Board File No. 231185]
Initiated by: Supervisor Melgar / Introduced November 14, 2023
Staff Contact: Veronica Flores, Legislative Affairs
veronica.flores@sfgov.org, 628-652-7525
Reviewed by: Aaron D Starr, Manager of Legislative Affairs

aaron.starr@sfgov.org, (628) 652-7533

RESOLUTION APPROVING WITH MODIFICATION A PROPOSED ORDINANCE AMENDING THE PLANNING
CODE TO WAIVE THE CONDITIONAL USE AUTHORIZATION REQUIREMENT FOR REMOVAL OF AN
UNAUTHORIZED UNIT IN A SINGLE-FAMILY HOME WHERE THE OWNER SATISFIES CERTAIN ELIGIBILITY
CRITERIA, WAIVE THE CONDITIONAL USE AUTHORIZATION REQUIREMENT FOR REMOVAL OF AN
UNAUTHORIZED UNIT WHERE THAT UNIT DOES NOT SATISFY OPEN SPACE, DWELLING UNIT EXPOSURE,
OR MINIMUM FLOOR-TO-CEILING HEIGHT REQUIREMENTS, UPDATE THE REQUIRED CONDITIONAL USE
AUTHORIZATION FINDINGS FOR REMOVAL OF AN UNAUTHORIZED UNIT TO ACCOUNT FOR THE HISTORY
OF TENANCIES IN THAT UNIT; AMENDING THE ADMINISTRATIVE CODE TO REQUIRE THAT WHERE AN
OWNER OBTAINS AN EXEMPTION FROM THE CONDITIONAL USE AUTHORIZATION REQUIREMENT TO
REMOVE AN UNAUTHORIZED UNIT FROM A QUALIFYING SINGLE-FAMILY HOME, THE SINGLE-FAMILY
HOME SHALL BE SUBJECT TO THE RENT INCREASE LIMITATIONS OF THE RENT ORDINANCE; AFFIRMING
THE PLANNING DEPARTMENT’S DETERMINATION UNDER THE CALIFORNIA ENVIRONMENTAL QUALITY
ACT; AND MAKING FINDINGS OF CONSISTENCY WITH THE GENERAL PLAN, AND THE EIGHT PRIORITY
POLICIES OF PLANNING CODE, SECTION 101.1, AND ADOPTING FINDINGS OF PUBLIC NECESSITY,
CONVENIENCE, AND WELFARE UNDER PLANNING CODE, SECTION 302.

WHEREAS, on November 14, 2023 Supervisor Melgar introduced a proposed Ordinance under Board of
Supervisors (hereinafter “Board”) File Number 231185, which would amend the Planning Code to waive the
Conditional Use Authorization requirement for removal of an unauthorized unit in a single-family home where
the owner satisfies certain eligibility criteria, waive the Conditional Use Authorization requirement for removal
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of an unauthorized unit where that unit does not satisfy open space, dwelling unit exposure, or minimum floor-
to-ceiling height requirements, update the required Conditional Use Authorization findings for removal of an
unauthorized unit to account for the history of tenancies in that unit; amending the Administrative Code to
require that where an owner obtains an exemption from the Conditional Use Authorization requirement to
remove an unauthorized unit from a qualifying single-family home, the single-family home shall be subject to
the rent increase limitations of the Rent Ordinance;

WHEREAS, the Planning Commission (hereinafter “Commission”) conducted a duly noticed public hearing at a
regularly scheduled meeting to consider the proposed Ordinance on January 18, 2024; and,

WHEREAS, the proposed Ordinance is not defined as a project under CEQA Guidelines Sections 15378 and
15060(c)(2) because it would not result in a direct or indirect physical change in the environment; and

WHEREAS, the Planning Commission has heard and considered the testimony presented to it at the public
hearing and has further considered written materials and oral testimony presented on behalf of
Department staff and other interested parties; and

WHEREAS, all pertinent documents may be found in the files of the Department, as the Custodian of Records,
at 49 South Van Ness Avenue, Suite 1400, San Francisco; and

WHEREAS, the Planning Commission has reviewed the proposed Ordinance; and

WHEREAS, the Planning Commission finds from the facts presented that the public necessity, convenience,
and general welfare require the proposed amendment; and

MOVED, that the Planning Commission hereby approves with modifications the proposed ordinance. The
Commission’s proposed recommendations are as follows:

1. Amend the open space and dwelling unit exposure CUA exemptions so that projects are exempted if
the only path to legalize is through a Variance.

2. Amend the floor-to-ceiling height CUA exemption to only apply if the UDU does not meet the
minimum floor-to-ceiling height and minimum area per Housing Code.
Findings

Having reviewed the materials identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

The proposed Ordinance will support multi-generational and extended families remain in San Francisco.
General Plan Compliance

The proposed Ordinance and the Commission’s recommended modifications are consistent with the
following Objectives and Policies of the General Plan:
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Ensure housing stability and healthy homes.

Diversify housing types for all cultures, family structures, and abilities.

Prevent the potential displacement and adverse racial and social equity impacts of zoning changes, planning
processes, or public and private investments especially for populations and areas vulnerable to displacement.

Reduce governmental constraints on development in Well-resourced Neighborhoods to enable small and
mid-rise multi-family buildings providing improved housing choice and affordability.

Streamline and simplify permit processes to provide more equitable access to the application process,
improve certainty of outcomes, and ensure meeting State-and local-required timelines, especially for 100%
affordable housing and shelter projects.

Promote and facilitate aging in place for seniors and multi-generational living that supports extended
families and communal households.

Prevent the outmigration of families with children and support the needs of families to grow.

Support the repair and rehabilitation of housing to ensure life safety, health, and well-being of residents,
especially in Environmental Justice Communities, and to support sustainable building practices.

The proposed Ordinance supports the Housing Element’s goals of ensuring stable and healthy homes in San
Francisco. Policy 25 calls for the reduction of government constraints on small and multi-family projects, which is
supported by the CUA exemption and refined UDU findings provided in the proposed Ordinance. Although Housing
Element Policy 4 does note efforts to facilitate the legalization of UDUs while improving their safety and
habitability, the Ordinance on balance still supports larger goals of diversifying the housing types for all structures
and household types. Specifically, Policies 32 and 33 call the need to support seniors and multi-generational
living, as well as growing families. The proposed Ordinance responds directly to these policies by removing
barriers for families looking to update their home to accommodate their needs whether that is for a growing
family or by having extended family live together under one roof.
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Planning Code Section 101 Findings

The proposed amendments to the Planning Code are consistent with the eight Priority Policies set forth in
Section 101.1(b) of the Planning Code in that:

Pl

That existing neighborhood-serving retail uses be preserved and enhanced and future opportunities
for resident employment in and ownership of such businesses enhanced;

The proposed Ordinance would not have a negative effect on neighborhood serving retail uses and will
not have a negative effect on opportunities for resident employment in and ownership of
neighborhood-serving retail.

That existing housing and neighborhood character be conserved and protected in order to preserve
the cultural and economic diversity of our neighborhoods;

The proposed Ordinance would not have a negative effect on housing or neighborhood character.

That the City’s supply of affordable housing be preserved and enhanced,;

The proposed Ordinance would not have an adverse effect on the City’s supply of affordable housing.

That commuter traffic not impede MUNI transit service or overburden our streets or neighborhood
parking;

The proposed Ordinance would not result in commuter traffic impeding MUNI transit service or
overburdening the streets or neighborhood parking.

That a diverse economic base be maintained by protecting our industrial and service sectors from
displacement due to commercial office development, and that future opportunities for resident
employment and ownership in these sectors be enhanced;

The proposed Ordinance would not cause displacement of the industrial or service sectors due to office
development, and future opportunities for resident employment or ownership in these sectors would
not be impaired.

That the City achieve the greatest possible preparedness to protect against injury and loss of life in an
earthquake;

The proposed Ordinance would not have an adverse effect on City’s preparedness against injury and loss
of life in an earthquake.

That the landmarks and historic buildings be preserved;

The proposed Ordinance would not have an adverse effect on the City’s Landmarks and historic

San Francisco
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buildings.
8. Thatour parks and open space and their access to sunlight and vistas be protected from development;

The proposed Ordinance would not have an adverse effect on the City’s parks and open space and their
access to sunlight and vistas.

Planning Code Section 302 Findings.

The Planning Commission finds from the facts presented that the public necessity, convenience and general
welfare require the proposed amendments to the Planning Code as set forth in Section 302.

NOW THEREFORE BE IT RESOLVED that the Commission hereby APPROVES WITH MODIFICATIONS the
proposed Ordinance as described in this Resolution.

| hereby certify that the foregoing Resolution was adopted by the Commission at its meeting on January 18,
2024,

Jonas P. lonin
Commission Secretary

AYES:
NOES:
ABSENT:

ADOPTED: January 18,2024

San Francisco


http://www.sf-planning.org/info

This page intentionally blank.



O © oo N o o b W N -

N N N ND MDD 0 mam s
a A WO N -~ O ©W 00 N o o0 A O N -~

FILE NO. 231185 ORDINANCE NO.
EXHIBIT B

[Planning, Administrative Codes - Conditional Use Authorization for Removal of Unauthorized
Unit]

Ordinance amending the Planning Code to waive the Conditional Use Authorization
requirement for removal of an unauthorized unit in a single-family home where the
owner satisfies certain eligibility criteria, waive the Conditional Use Authorization
requirement for removal of an unauthorized unit where that unit does not satisfy open
space, dwelling unit exposure, or minimum floor-to-ceiling height requirements, update
the required Conditional Use Authorization findings for removal of an unauthorized unit
to account for the history of tenancies in that unit; amending the Administrative Code
to require that where an owner obtains an exemption from the Conditional Use
Authorization requirement to remove an unauthorized unit from a qualifying single-
family home, the single-family home shall be subject to the rent increase limitations of
the Rent Ordinance; affirming the Planning Department’s determination under the
California Environmental Quality Act; and making findings of consistency with the
General Plan, and the eight priority policies of Planning Code, Section 101.1, and
adopting findings of public necessity, convenience, and welfare under Planning Code,

Section 302.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in Smgle underlme ltallcs Times New Roman font.
Deletions to Codes are in )
Board amendment additions are in double underllned Arial font.
Board amendment deletions are in
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. CEQA and Land Use Findings.

Supervisor Melgar
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(a) The Planning Department has determined that the actions contemplated in this
ordinance comply with the California Environmental Quality Act (California Public Resources
Code Sections 21000 et seq.). Said determination is on file with the Clerk of the Board of
Supervisors in File No. 231185 and is incorporated herein by reference. The Board affirms
this determination.

(b) On , the Planning Commission, in Resolution No. ,
adopted findings that the actions contemplated in this ordinance are consistent, on balance,
with the City’s General Plan and eight priority policies of Planning Code Section 101.1. The
Board adopts these findings as its own. A copy of said Resolution is on file with the Clerk of
the Board of Supervisors in File No. , and is incorporated herein by reference.

(c) Pursuant to Planning Code Section 302, this Board finds that these Planning Code
amendments will serve the public necessity, convenience, and welfare for the reasons set
forth in Planning Commission Resolution No. , and the Board adopts such
reasons as its own. A copy of said resolution is on file with the Clerk of the Board of

Supervisors in File No. and is incorporated herein by reference.

Section 2. Background and Findings.

(a) San Francisco faces a continuing shortage of affordable housing. The General
Plan recognizes that existing housing is the greatest stock of rental and financially accessible
residential units, and is a resource in need of protection. To that end, Planning Code Section
317 requires a Conditional Use Authorization (CUA) prior to approval of any permit that would
remove existing housing, with certain exceptions.

(b) Section 317 also applies to removal of Unauthorized Units, or “UDUs,” defined as
one or more rooms within a building that have been used, without the benefit of a building

permit, as a separate and distinct living or sleeping space independent from the residential

Supervisor Melgar
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units on the same property. In some instances, an unpermitted ground floor bedroom and
bathroom in a single-family home may be considered a UDU.

(c) Some families purchase single-family homes with no knowledge that the property
contains a UDU. For example, at some point after the purchase, families may learn of the
UDU when they apply for a building permit to connect the ground-floor bedroom and bathroom
with the living spaces on the upper floors. Families in these situations face the high costs of
either legalizing the UDU or obtaining a CUA for its removal. In addition to these costs,
legalization is not desirable for some homeowners, as some homeowners wish to integrate
the separated UDU space with the existing single-family home by, for example, removing
internal staircases, walls or doorways, which present internal barriers to growing families or
intergenerational living arrangements

(d) This ordinance waives the CUA requirement for removal of a UDU in owner-
occupied single-family homes where the unit has not been rented for the last 10 years, except
to a qualifying member, as defined in the ordinance. Project sponsors that utilize the CUA
waiver must enter into regulatory agreements with the City acknowledging that, in
consideration for this waiver, the existing unit will be subject to local rent control
notwithstanding the Costa-Hawkins Rental Housing Act (California Civil Code Section 1954.50
et seq.).

(e) Facilitating the removal of UDUs in single-family homes may lead to speculative
real estate investments that may seek to maximize profits by displacing current residents,
demolishing existing housing stock, absorbing the UDU into a large, remodeled single-family
home, and quickly selling those homes. To discourage such speculation and displacement,
this ordinance waives the CUA requirement only where the UDU has not been occupied by a
tenant in the past 10 years, except where the UDU was occupied by a blood, adoptive, or

step-family relative of the owner or the owner’s spouse or registered domestic partner.

Supervisor Melgar
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Additionally, the benefits of this ordinance are available only where the owner resides in the
primary dwelling unit at the time of application to remove the UDU and intends to remain in
the primary dwelling unit for at least three years after removal of the UDU is approved.

(f) This ordinance also implements policies and actions adopted in the 2022-2031
Housing Element as they pertain to UDUs and facilitating the living needs of multi-
generational families. Under current law, removal of a UDU does not require a CUA if the
Department of Building Inspection determines that there is no path for legalization under
Section 106A.3.1.3 of the Building Code. This ordinance replaces that no-legalization
determination with the following objective criteria: whether the UDU satisfies the open space
requirements of Planning Code Section 135, the dwelling unit exposure requirements of
Planning Code Section 140, or the minimum legal floor-to-ceiling height requirement in the
Housing Code. This ordinance also updates the required Conditional Use Authorization
findings under Section 317 to account for the history of tenancies in a UDU. Further, this
ordinance clarifies that the removal of a UDU pursuant to a permit does not trigger the

penalties in Planning Code Section 176(c)(1)(C)(i).

Section 3. The Planning Code is hereby amended by revising Sections 176 and 317,

to read as follows:

SEC. 176. ENFORCEMENT AGAINST VIOLATIONS.

* % % %

(c) Penalties.

(1) Administrative Penalties.

* % % %

(C) Penalties for Specified Violations.

Supervisor Melgar
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(i) Alteration, Merger, Construction, or Demolition of
Residential Units without a Permit. For any unpermitted alteration, merger, construction, or
demolition of any building or structure containing one or more Residential Units, including
work that takes place in violation of Section 317 of this Code, on or after March 1, 2023,
resulting in the addition of more than three unauthorized Residential Units, or the loss of one
or more Residential Units, (1) the owner of that building shall be required to apply for a
replacement project under section 317 of this Code, and (2) the Responsible Party shall be
liable for a penalty of up to $250,000 upon issuance of a Notice of Violation for each
Residential Unit added or lost through such alteration, merger, or demolition. Within 12
months of the effective date of the ordinance in Board File No. 220878 amending this Section
176, the Planning Commission shall adopt factors and criteria for consideration, to be updated
from time to time, to provide guidance to the Zoning Administrator when determining the

appropriate penalty amount for violations subject to this subsection (c)(1)(C)(i).

* % % %

SEC. 317. LOSS OF RESIDENTIAL AND UNAUTHORIZED UNITS THROUGH
DEMOLITION, MERGER, AND CONVERSION.

(c) Applicability; Exemptions.

(1) Any application for a permit that would result in the Removal of one or more

Residential Units or Unauthorized Units is required to obtain Conditional Use authorization.
For Unauthorized Units, this Conditional Use authorization will not be required for Removal if
the Zoning Administrator has determined in writing that the unit cannot be legalized under any
applicable provision of this Code. The application for a replacement building or alteration

permit shall also be subject to Conditional Use requirements.

Supervisor Melgar
BOARD OF SUPERVISORS Page 5



O © 0o N o o b W N =

N N N ND D D 0 mam m s
a A WO N -~ O ©W 00 N o o & O N -~

* % % %

(4) The Removal of an Unauthorized Unit does not require a Conditional Use

Unauthorized Unit does not comply with any of the following:

(A) the open space requirements of Section 135;

(B) the dwelling unit exposure requirements of Section 140; or

(C) the minimum legal floor-to-ceiling height requirement in the Housing Code.

* % % %

(7) Exception for Certain Unauthorized Units with No Tenant Occupant for 10 Years.

The Conditional Use requirement of subsection (c)(1) shall not apply to an application for a permit that

would result in the Removal of an Unauthorized Unit in a one-family dwelling where all of the

conditions in subsection (c)(7)(4) are met. To establish eligibility, the owner shall furnish a

declaration under penalty of perjury on a form prescribed by the Department, attesting to compliance

with all of the conditions in subsection (c)(7)(A).

(4) Eliqgibility. The one-family dwelling shall meet all the following criteria:

(i) the owner currently resides in the primary dwelling unit;

(ii) the Unauthorized Unit has not been rented for consideration in the

last 10 vears. For the purposes of this subsection (c)(7)(4)(ii), “rented for consideration’ shall not

include any use or tenancy of the Unauthorized Unit by a blood, adoptive, or step-family relationship,

specifically by a grandparent, parent, sibling, child, or grandchild, or the spouse or registered

domestic partner of such relations, or by a property owner’s spouse or registered domestic partner;

(iii) the owner intends to reside in the one-family dwelling for at least

three vears after the Removal of the Unauthorized Unit is approved; and

Supervisor Melgar
BOARD OF SUPERVISORS Page 6



O © 0o N o o b W N =

N N N ND D D 0 mam m s
a A WO N -~ O ©W 00 N o o & O N -~

(iv) the owner enters into a regulatory agreement with the City subjecting

the one-family dwelling to the San Francisco Residential Rent Stabilization and Arbitration Ordinance

(Chapter 37 of the Administrative Code) pursuant to subsection (c)(7)(B).

(B) Requlatory Agreement. Sponsors of projects utilizing the Conditional Use

Authorization exception in subsection (c)(7) of this Section 317 shall enter into a regulatory agreement

with the City subjecting the one-family dwelling to the Residential Rent Stabilization and Arbitration

Ordinance (Chapter 37 of the Administrative Code), as amended from time to time, as a condition of

approval of the permit to remove the Unauthorized Unit (“Regulatory Agreement”). The property

owner and the Planning Director, or the Director’s designee, on behalf of the City, shall execute the

Regulatory Agreement, which is subject to review and approval by the City Attorney’s Office. The

Regulatory Agreement shall be executed prior to the City’s issuance of the permit to remove the

Unauthorized Unit. Following execution of the Regulatory Agreement by all parties and approval by

the City Attorney, the Regulatory Agreement or a memorandum thereof shall be recorded in the title

records in the Office of the Assessor-Recorder against the property and the Regulatory Agreement shall

be binding on all future owners and successors in interest. At a minimum, the Regulatory Agreement

shall contain the following:

(i) A statement that the one-family dwelling is not subject to the Costa-

Hawkins Rental Housing Act (California Civil Code Section 1954.50 et seq.) Further, that under

Section 1954.52(b), the property owner has entered into and agreed to the terms of the agreement with

the City in consideration for other forms of assistance or other direct financial contribution specified in

California Government Code Section 65915 et seq.;

(ii) A description of the forms of assistance or other direct financial

contribution provided to the property owner; and

(iii) A description of the remedies for breach of the agreement and other

provisions to ensure implementation and compliance with the agreement.

Supervisor Melgar
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* % % %

(f) Residential Merger. The Merger of Residential Units, not otherwise subject to

Conditional Use authorization by this Code, or exempted from the Conditional Use requirement by

this Section 317, shall be prohibited.

(g) Conditional Use Criteria.

* % % %

(7) Removal of Unauthorized Units. In addition to the criteria set forth in

subsections (g)(1) through (g)(4) above, the Planning Commission shall consider the criteria

below in the review of applications for removal of Unauthorized Units:

Supervisor Melgar
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(A) whether the Unauthorized Unit has been rented within the 10 years

preceding the application, excluding any use of the Unauthorized Unit by a blood, adoptive, or step-

family relationship, specifically by a grandparent, parent, sibling, child, or grandchild, or the spouse

or registered domestic partner of such relations, or by a property owner’s spouse or registered

domestic partner;

(B) whether the Unauthorized Unit has a history of evictions under

Administrative Code Sections 37.9(a)(8)-(12) or 37.9(a)(14)-(16) within the 10 vears preceding the

application.

* % % %

Section 4. Chapter 37 of the Administrative Code is hereby amended by revising

Sections 37.2 and 37.3, to read as follows:

SEC. 37.2. DEFINITIONS.

(r) Rental Units. All residential dwelling units in the City together with the land and
appurtenant buildings thereto, and all housing services, privileges, furnishings, and facilities
supplied in connection with the use or occupancy thereof, including garage and parking
facilities.

* % % %

The term “rental units” shall not include:
(4) Except as provided in subsections (A)-(£D), dwelling units whose rents are
controlled or regulated by any government unit, agency, or authority, excepting those

unsubsidized and/or unassisted units which are insured by the United States Department of

Supervisor Melgar
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Housing and Urban Development; provided, however, that units in unreinforced masonry
buildings which have undergone seismic strengthening in accordance with Building Code
Chapters 16B and 16C shall remain subject to the Rent Ordinances to the extent that the
ordinance is not in conflict with the seismic strengthening bond program or with the program's
loan agreements or with any regulations promulgated thereunder;

(D) The term “rental units” shall include (i) Accessory Dwelling Units
constructed pursuant to Section 207(c)(4) of the Planning Code and that have received a
complete or partial waiver of the density limits and the parking, rear yard, exposure, or open
space standards from the Zoning Administrator pursuant to Planning Code Section 307(l), and
(i) New Unit(s) constructed and funded pursuant to Administrative Code Chapter 85; (iii) new
dwelling units created pursuant to the density exception set forth in Section 207(c)(8) of the
Planning Code; (iv) new dwelling units created pursuant to the HOME-SF Program set forth in
Section 206.3(c)(1)(B) of the Planning Code; axrd-(v) new dwelling units created pursuant to
the density exception set forth in Section 249.94(d)(1) of the Planning Code-; and (vi) dwelling

units that obtain the exemption from the conditional use authorization set forth in Section 317(c)(7) of

the Planning Code.

* % % %

SEC. 37.3. RENT LIMITATIONS.
(a) Rent Increase Limitations for Tenants in Occupancy. Landlords may impose
rent increases upon tenants in occupancy only as provided below and as provided by

subsections 37.3(d) and 37.3(9):

* % % %
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(d) Costa-Hawkins Rental Housing Act (Civil Code Sections 1954.50. et seq.).
Consistent with the Costa-Hawkins Rental Housing Act (Civil Code Sections 1954.50. et seq.)
and regardless of whether otherwise provided under Chapter 37:

(1) Property Owner Rights to Establish Initial and All Subsequent Rental
Rates for Separately Alienable Parcels.

(A) An owner of residential real property may establish the initial and all
subsequent rental rates for a dwelling or a unit which is alienable separate from the title to any
other dwelling unit or is a subdivided interest in a subdivision as specified in subdivision (b),
(d), or (f) of Section 11004.5 of the California Business and Professions Code. The owner's
right to establish subsequent rental rates under this paragraph shall not apply to a dwelling or
unit where the preceding tenancy has been terminated by the owner by notice pursuant to
California Civil Code Section 1946 or has been terminated upon a change in the terms of the
tenancy noticed pursuant to California Civil Code Section 827; in such instances, the rent
increase limitation provisions of Chapter 37 shall continue to apply for the duration of the new
tenancy in that dwelling or unit.

(D) An owner’s right to establish subsequent rental rates under
subsection 37.3(d)(1) shall not apply to a dwelling or unit that is a new dwelling unit created

pursuant to the Code provisions specified in subsectionSeetion 37.2(r)(4)(D),_or a dwelling unit

that utilizes the Code provisions specified in subsection 37.2(r)(4)(D).

* % % %

(g) New Construction and Substantial Rehabilitation.

Supervisor Melgar
BOARD OF SUPERVISORS Page 11
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(1) An owner of a residential dwelling or unit which is newly constructed and
first received a certificate of occupancy after the effective date of Ordinance No. 276-79 (June
13, 1979), or which the Rent Board has certified has undergone a substantial rehabilitation,
may establish the initial and all subsequent rental rates for that dwelling or unit, except:

(A) where rent restrictions apply to the dwelling or unit under Sections
37.3(d) or 37.3(f);

(B) where the dwelling or unit is a replacement unit under Section
37.9A(b);

(C) as provided for certain categories of units Accessory-PwellingUnits
and-New-Unitts)-under Section 37.2(r)(4)(D);_and

(D) as provided in a development agreement entered into by the City

under Administrative Code Chapter 56;-a#d.

372 MAHE)-

Section 5. Effective Date. This ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayor signs the ordinance, the Mayor returns the
ordinance unsigned or does not sign the ordinance within 10 days of receiving it, or the Board

of Supervisors overrides the Mayor’s veto of the ordinance.

Section 6. Scope of Ordinance. In enacting this ordinance, the Board of Supervisors
intends to amend only those words, phrases, paragraphs, subsections, sections, articles,
numbers, punctuation marks, charts, diagrams, or any other constituent parts of the Municipal

Code that are explicitly shown in this ordinance as additions, deletions, Board amendment

Supervisor Melgar
BOARD OF SUPERVISORS Page 12
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additions, and Board amendment deletions in accordance with the “Note” that appears under

the official title of the ordinance.

Section 7. Severability. If any section, subsection, sentence, clause, phrase, or word
of this ordinance, or any application thereof to any person or circumstance, is held to be
invalid or unconstitutional by a decision of a court of competent jurisdiction, such decision
shall not affect the validity of the remaining portions or applications of the ordinance. The
Board of Supervisors hereby declares that it would have passed this ordinance and each and
every section, subsection, sentence, clause, phrase, and word not declared invalid or
unconstitutional without regard to whether any other portion of this ordinance or application

thereof would be subsequently declared invalid or unconstitutional.

Section 8. No Conflict with Federal or State Law. Nothing in this ordinance shall be
interpreted or applied so as to create any requirement, power, or duty in conflict with any

federal or state law.

APPROVED AS TO FORM:
DAVID CHIU, City Attorney

By:  /s/ Giulia Gualco-Nelson
GIULIA GUALCO-NELSON
Deputy City Attorney

n:\legana\as2023\2300150\01717654.docx

Supervisor Melgar
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EXHIBIT C

SEC. 503. ROOM DIMENSIONS.

(a) Ceiling Heights. Unless legally constructed as such, no habitable room shall have a ceiling height less
than seven feet six inches. Any room, other than a habitable room, shall have a ceiling height of not less than
seven feet.

(b) Superficial Floor Area. Every dwelling unit and congregate residence shall have at least one room which
shall have not less than 120 square feet of superficial floor area. Every room which is used for both cooking and
living or both living and sleeping purposes shall have not less than 144 square feet of superficial floor area.
Every room used for sleeping purposes shall have not less than 70 square feet of superficial floor area. When
more than two persons occupy a room used for sleeping purposes the required superficial floor area shall be
increased at the rate of 50 square feet for each occupant in excess of two. Guest rooms with cooking shall
contain the combined required superficial areas of a sleeping and a kitchen, but not less than 144 square feet.
Other habitable rooms shall be not less than 70 square feet.

Notwithstanding any provision of this Section, children under the age of six shall not be counted for
purposes of determining whether a family with minor children complies with the provisions of this Code.

(c) Width. No habitable room except a kitchen shall be less than seven feet in width. Rooms used as guest
rooms with cooking shall have a 10-foot minimum width.

(d) Housing Access. To promote access to housing by families, it shall be unlawful for the owner, lessor,
lessee, sublessee, real estate broker, assignee, or other person having the rights of ownership, the right of
possession, or other right to rent or lease any dwelling unit or any agent or employee of such person to refuse to
rent or lease, or otherwise deny, a dwelling unit to a family, as defined in Section 401 of this Code, on the basis
of the actual or potential number of occupants if the total number of persons occupying a room for sleeping
purposes does not violate the minimum superficial floor area standards prescribed in Subsection (b) of this
Section.

(e) Remedies. A violation of Subsection (d) of this Section shall be subject to the civil remedies specified in
Section 204(e) of this Code.

(Added by Ord. 399-89, App. 11/6/89; amended by Ord. 161-92, App. 6/4/92; Ord. 123-93, App. 4/29/93; Ord. 350-95, App. 11/3/95; Ord. 256-
07, App. 11/6/2007)

https://export.amlegal.com/api/export-requests/833ff94a-ea7a-4be2-8add-52149d80a667/download/



City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. (415) 554-5184
Fax No. (415) 554-5163
TDD/TTY No. (415) 554-5227

BOARD of SUPERVISORS

MEMORANDUM
Date: November 17, 2023
To: Planning Department/Planning Commission
From: John Carroll, Assistant Clerk, Land Use and Transportation Committee
Subject: Board of Supervisors Legislation Referral - File No. 231185

Planning, Administrative Codes - Conditional Use Authorization for Removal of
Unauthorized Unit

Not defined as a project under CEQA Guidelines

California Environmental Quality Act (CEQA) Determination Sections 15378 and 15060(c)(2) because it would
. . . N not result in a direct or indirect physical change in
(California Public Resources Code, Sections 21000 et seq.) the environment.
Ordinance / Resolution 12/11/23

O Ballot Measure

Amendment to the Planning Code, including the following Findings:
(Planning Code, Section 302(b): 90 days for Planning Commiission review)
General Plan Planning Code, Section 101.1 Planning Code, Section 302

0 Amendment to the Administrative Code, involving Land Use/Planning
(Board Rule 3.23: 30 days for possible Planning Department review)

| General Plan Referral for Non-Planning Code Amendments

(Charter, Section 4.105, and Administrative Code, Section 24.53)

(Required for legislation concerning the acquisition, vacation, sale, or change in use of City
property; subdivision of land; construction, improvement, extension, widening, narrowing,
removal, or relocation of public ways, transportation routes, ground, open space, buildings, or
structures; plans for public housing and publicly-assisted private housing; redevelopment plans;
development agreements; the annual capital expenditure plan and six-year capital improvement
program; and any capital improvement project or long-term financing proposal such as general
obligation or revenue bonds.)

U Historic Preservation Commission
L Landmark (Planning Code, Section 1004.3)
U Cultural Districts (Charter, Section 4.135 & Board Rule 3.23)
U Mills Act Contract (Government Code, Section 50280)
U Designation for Significant/Contributory Buildings (Planning Code, Article 11)

Please send the Planning Department/Commission recommendation/determination to John Catroll at
john.carroll@sfgov.org.
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BOARD of SUPERVISORS

TO:

FROM

DATE:

City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102-4689
Tel. No. (415) 554-5184
Fax No. (415) 554-5163
TDD/TTY No. (415) 554-5227

MEMORANDUM

Patrick O'Riordan, Director, Department of Building Inspection
Christina Varner, Acting Executive Director, Rent Board
Joaquin Torres, Assessor Recorder

: John Carroll, Assistant Clerk, Land Use and Transportation Committee

November 17, 2023

SUBJECT: LEGISLATION INTRODUCED

The Board of Supervisors’ Land Use and Transportation Committee has received the
following proposed legislation, introduced by Supervisor Melgar on November 14, 2023.

File No. 231185

Ordinance amending the Planning Code to waive the Conditional Use Authorization
requirement for removal of an unauthorized unit in a single-family home where the
owner satisfies certain eligibility criteria, waive the Conditional Use Authorization
requirement for removal of an unauthorized unit where that unit does not satisfy
open space, dwelling unit exposure, or minimum floor-to-ceiling height requirements,
update the required Conditional Use Authorization findings for removal of an
unauthorized unit to account for the history of tenancies in that unit; amending the
Administrative Code to require that where an owner obtains an exemption from the
Conditional Use Authorization requirement to remove an unauthorized unit from a
qualifying single-family home, the single-family home shall be subject to the rent
increase limitations of the Rent Ordinance; affirming the Planning Department’s
determination under the California Environmental Quality Act; and making findings of
consistency with the General Plan, and the eight priority policies of Planning Code,
Section 101.1, and adopting findings of public necessity, convenience, and welfare
under Planning Code, Section 302.

If you have comments or reports to be included with the file, please forward them to me at
the Board of Supervisors, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San
Francisco, CA 94102 or by email at: john.carroll@sfgov.org.

CC:

Office of Chair Melgar

Patty Lee, Department of Building Inspection

Carl Nicita, Department of Building Inspection
Kurt Fuchs, Office of the Assessor-Recorder

Holly Lung, Office of the Assessor-Recorder
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From: Thomas Schuttish

To: Carroll, John (BOS); Melgar, Myrna (BOS); Peskin. Aaron (BOS); Preston, Dean (BOS)

Cc: Earrah, Michael (BOS); Fieber, Jennifer (BOS); Angulo, Sunny (BOS); Souza, Sarah (BOS); PrestonStaff (BOS)

Subject: LUT March 4th Item No. 2 Board File No. 231185[Planning, Administrative Codes - Conditional Use Authorization
for Removal of Unauthorized Unit]

Date: Friday, March 1, 2024 3:27:41 PM

Attachments: UDU REMOVAL LEG..pdf

Memo to M. Melaar.pdf

This message is from outside the City email system. Do not open links or attachments
from untrusted sources.

Dear Chair Melgar, President Peskin, Supervisor Preston and Mr. Carroll:
Attached are two pdfs.

One pdf is an example of a UDU that could have been protected by this legislation because a
long term tenant apparently lived in the UDU. The tenant was apparently bought out. The
structure no longer has a UDU which was legally removed in 2016 with a permit. From the
plans viewed at DBI Records this UDU was separately accessed through a side (tradesman-
style) passageway and from the layout seemed very livable. It looked like the ADUs that the
City and State are trying to promote. This is a confounding issue as the City tries to create
housing without losing units, meeting the goal of 36,000 units, 20,000 of which need to be
affordable. Most people agree that existing UDUs can provide more affordable tenant housing.

The recent release of Affordable Housing Leadership Council report doesn’t specifically
mention UDUs but it does specifically discuss preservation.

The details of this particular project with the UDU (which also has issues with the Section 317
Demo Calc values) suggests that there should also be some sort of criteria for length of
ownership to receive a waiver from the CUA as suggested in the memo below. The timeline
of this project in the first pdf is a follows: Sold (twice) in 2014, Site Permit issued in 2016 and
CFC issued in 2020. (Since the CFC there was a sale in 2020, in 2021 and again in 2024).
All of this is shown in the first pdf.

The other pfd is the memo sent to the Planning Commission and Chair Melgar when this
legislation was reviewed by the Staff and Commission. In the memo I suggested that in
addition to the three year requirement post waiver of the CUA, there should be an “and”
requiring pre-waiver ownership of at least two years in order to receive the waiver. Given the
example of “ownership” in the first pdf lasting six years for this speculative project, a two year
requirement seems reasonable.

The other point in the memo was about kitchens. As explained in the memo if there is an
existing kitchen in the UDU at the time of seeking the waiver, it should not be removed.

As stated in the memo the rent controlled provision in the legislation is great.

Thank you.
Sincerely,


mailto:schuttishtr@sbcglobal.net
mailto:john.carroll@sfgov.org
mailto:Myrna.Melgar@sfgov.org
mailto:aaron.peskin@sfgov.org
mailto:dean.preston@sfgov.org
mailto:michael.farrah@sfgov.org
mailto:jennifer.fieber@sfgov.org
mailto:sunny.angulo@sfgov.org
mailto:sarah.s.souza@sfgov.org
mailto:prestonstaff@sfgov.org
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EXHIBIT E

271 FAIR QAKS STREET

Original A-Rated House at 271 Fair Oaks Street
prior to Alteration. Note door to the right of the
garage with “Welcome” sign and includes mail slot
on enlarged photo of this door with address of 273
Fair Oaks Street on page 22.

21





Photos during work and of completed project at
271 Fair Oaks Street on pages 23-24.

Copied Demo Calc Matrix from plans with DBI
Records on pages 25-26.

22





271 Fair Oaks St

b8 Fair Oaks St

)

Site Permit was issued October, 2016
CFC Issued February, 2020

23





SALES HISTORY FOR 271 FAIR OAKS STREET ON PAGE 29.
(Apparently three sales since CFC issued in February, 2020)

24





;’H ﬁq\ROPrKs SYRE{T

25





FB'JN%W §ts 0

26





From Request for Discretionary Review of 271 Fair
Oaks Street that was withdrawn prior to
Commission hearing

in the yard and deprives us of the enjoyment of that feature. The downstairs neighbors would
slso experience 3 decrease in the natural light and warmth. Solution: Remove uppermost (4™}
story from plans.

5. The additional floor is inconsistent with the neighborhood wherein no other single family home
features 2 4 story. The additional of this unnecessary floor also blocks city views from our
neighbors across the road.  The additional level is an over-improvement and could easily be
removed from the plans without difficulty. Solution: Smmmmwﬁemphnﬁ.

6. The design of the proposed single family home is not in keeping with the look of the adjacent
and nearby properties. The design of the proposed home is widely disliked by a vast majority of
the neighbors. Even those neighbors who fike modern design have told the owner that they do
not like the design of this property. The owner has not taken any suggestions made by the
neighborhood in regard to design or any aspect of this building. Solution: Alter facade to mare
accurately it into neighborhood designs.

. The design of the property appears to allow for the possibility of an Hllegal in-law unit. Thisis
especially egregious as 2 long-term tenant was forced out of the legal second unit in order for
the owner to convert it into one unit. plans for the new home show a Ut
Room”. This does not appear to be merely & utility as evidenced by the window, street access
doorway, and a bathroom. There is an area which is partially walled off, however, a door can
easily be instalied thereby giving access to the entire ground floor level. if the owner is trying to
get around the city’s tenant’s right codes in order to serve his own needs, then this is a problem
for the city government, law enforcement, and the people who live on this street. Solution:
Deny any rights or conversion and monitor plans. Make property size more in keeping with
standard square footage.

8. The propossed single family home features s one-car garage. Because parking is scarce, add 2
side-by-side parking garage into plans. This is preferable over tandem parking due 1o the inberit
complications for moving one car out 1o get 10 another. Also, tandem parking encourages
homeowners to park only one car in the garage and the other on the street. The net resultis
that it is more convenient to park on the street, taking up the very scarce parking. Solution:
Remove utility room and add additional parking space. The property and street could benefit
from side-by side parking. This will reduce the impact of parking in the neighborhood.

9. The owner has no intention of living on the property. it is ultimately going to be flipped and
5 resold. As such, the owner has little interest in working with the people who live on this street.
The desires of the inhabitants of Fair Ogks street should be given ample weight in bulldings that

can alter the look or feel of the street. To do otherwise gives the speculators an undeserved
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From Jurisdiction Request to Board of Appeals regarding UDU.
This was withdrawn prior to the hearing. Based on this document
and the withdrawn DR from an adjacent neighbor, the UDU was
there and had been occupied for many years. From the layout
shown on the plans in DBI Records to remove this UDU it looked
comparable to the ADUs being approved currently by the City and

encouraged by the State.

¢ HTOBENER LAW CENTER
JOSEPH TOBENER, SBN. 203419

2 [ MONIQUE FARRIS, SBN, 259678

21 Masonic Avene, Suite A

CITY & COUNTY OF SAN FRANCISCG
BOARD OF APPEALS

3 |} Sem Franvisco, California 94118
Telephone: (413) 504-2165
+ || Facsimile: (415) 418-3492 ;
& || Attameys for Petitioner JOHN ROMAN Re. BPA No.2014-
) 0%-18-40H4
2
3

1
2 |
13 4 Sublect Property: 271 Falr Oaks Street Perwit Tssued: August 18,2014

y ; -
L INYRODUCTION
Jobn Romen has rented the lowerJevel indaw unit located at 271 Falr Oaks Street for
fifieen years. (See Exhibit A, Doclarstion of John Roman) Jobn's home was recently sold last,
(See Exhibit B, Declaration of Monigue Farris.) Prior to the sals, John was offered $75,000 t0
move, (See Exhibit A) Joha declined the offer. (See Exhibit A) Two weeks later, the owner
20 1 again tried 1o convines Jobn to move, this ime offering hiss $100,000. {See Exhibit A} Again,
21 | John rejected the offer. (Sec Exhibit A.)
2z i On Angust 12, 2014, John received a notice from the owner’s agent siating that the owner
23 | intended to apply for & permit to demotish John's home based on a claim thet the in-law unit is j

T~ T S VU S
I T T W oa

24 Han Megnl unit. (See Exhibit A} John was shocked, ss the in-law unit is in fict & legal unitund
25 {1 has been used us a dwelling for at least sixty-five yeurs. (See Bxhibii A3 ot
il . G ANIIEII0N Jot T o st T repeent Sokn & chalienging sy atiept
27 §ihy Joln's landlord to demolish John's home. {See Exhibdt A} That sane day, August 25, 2014,
28 4 john's pitorney was told by the San Francisco Deprtment of Building Inspection that no

i

28
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4bd 5ba 3,741sqft

271 Fair Oaks 5t, San Francisco, CA 94110

oo

185,750,000 Sold on 01/19/24  Zestimate™: $5,606,900
Est. refi payment: $37,492/mo §§ Refinance your loan

Homevalue Ownertools Home details  Neighborhood details

118r2024 Sold $5,750,000 -4.1%

$1,537/saf
o e, SEAT 67 Remore
117372023 Pending sale $5,995,000
%1,6037gft
& Phmm. LOAR $419755260 Report
9542023 Listed for sale $5,995,000-9.5%
$1.603/sqft
© feport
441972021 Sold $6,625,000 +5.2%
$1. 77k
sencd Report
372072020 Sold $6,300,000 +281.8%
$1,6847/5qft
o PO S
F1232014 Sold $1,650,000 +1988.6%
3441 fsaft

There was a sale two weeks earlier m July 2014 based on Redfin Sales
History Info as shown below. These sales aligns with the SFPIM for the
Assessor’s Info further illustrating the volatile sales history.

Jul 10, 2034 Sold {Public Records} $1,280,000 (12.1%/yr)

Date Public Records Price

29






To: Supervisor Myrna Melgar

From: Georgia Schuttish

Cc: Michael Farrah, Veronica Flores, Aaron Starr and Jennifer Fieber
Re: Board File No. 231185 (CUAs for Removal of UDUs)

Date: January 12, 2024

Dear Supervisor Melgar:
Thanks for this legislation and thanks to the Planning Staff for their summary.

| didn’t know about this legislation until | read the Advance Calendar the other
day. Prior to last week’s Planning Commission meeting, | submitted three emails
to the Commission with examples of UDUs in speculative projects. My main
points with the three examples was to make sure that all available information
(Google Earth, real estate web ads, past permits, etc) was part of the Staff’s
research in making sure there was no UDU during the Screening required under

Section 317 (b) (13) and the tenancy/occupancy issues if there was a UDU.

| understand what the intent is and and | can see the enormous value in this
legislation. It makes sense for many families/property owners. But | have two

suggestions:

1. If a UDU seeking the waiver has a kitchen, the kitchen cannot be removed.

2. That in addition to allowing the waiver “only where the owner resides in
the primary dwelling unit at the time of application to remove the UDU and
intends to remain in the primary dwelling unit for at least three years after
removal of the UDU is approved”, there should also be an “and” clause with
the residence requirement of “X” years that the property was owned by the

owner prior to the application. The “X” number of years should be more than





one year, but at least one year. Two years seems reasonable. This would

protect and preserve the UDU from speculative development or flipping.

Here is why:

#1 It is understandable if a UDU is just a bedroom and a bath that a property
owner would think they were just buying a SFH with some “rooms down”. But if
there is a kitchen in this space that should raise a red flag. | would hope that
new property owners had a reputable agent and/or a complete disclosure form
and/or an inspection that would alert them to the fact of the UDU. However, |
think it has been the general practice that in the rare instances that the
Commission has allowed the merger of two units, the property owner is
required to maintain the kitchen in the second unit. (i.e. | think there was one
like this up on Nob Hill merging two condos when the Supervisor was on the
Commission). The point was that retaining the kitchen would give the option of
separating the units at a later date. This would be the same with a UDU that
had a kitchen. The future housing opportunity of the UDU as separate and
independent and rent controlled housing should be considered for protection

and preservation.

#2. The three projects in the emails that | sent to the Commission all took out the
Alteration Permits within a few months of the purchase of the property. Two of
the three re-sold the the properties immediately upon completion. The third has
not yet received the CFC. (I forwarded the email on this third project to Ms.
Fieber.). Without some period of ownership prior to the waiver, a project
sponsor could hypothetically say they reside there even if they purchased
the property a few months ago. | know that there is a requirement that they
live there for at least three years after the waiver, but this suggestion is just

to plug up any potential cracks with speculative development or flipping.





CONCLUSION

The Staff Report said on page 2, that 112 Clipper Street would benefit from this

Ordinance. Attached are two web ads from the time of sale in January 2020.
For any prospective owner it seems to me that it was quite clear that there was
a UDU on the property. Certainly by 2020 when this property sold for over $2
million, the whole issue of UDUs as housing that needed to be preserved and
legalized was on everyone’s radar. | am not trying to point fingers at this
particular property owner. But information is available and if an owner is
spending over $2 million to buy a house they shouldn’t be an “unsuspecting
buyer”. Even if they are spending over $1 million this is still true.

But rather what | want to point out is that getting a waiver seems like a privilege
that should be granted to the property owners that the legislation is intended
for....large, multi-generational, extended families...and that the waiver
shouldn’t be for what may turn out to be a speculative project that ultimately is a
negative for the City’s housing stock. As written in the Findings for this
legislation: “The General Plan recognizes that existing housing is the
greatest stock of rental and financially accessible residential units, and is a

resource in need of protection”.

| think the rent control provision is great.

Thank you.
Sincerely,
Georgia Schuttish

Attachments on pages 4 and 5 from two separate real estate ads
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112 CLIPPER STREET 5N
SAN FRANCISCO, CALIFORNIA . Rachel Swann
g &1 P . L] .

112 Clipper Street

- : $2,207,000
e, , | 112 Clipper Street, San Francisco, CA 94114

FIXER alert, bring contractors and cosmetic visionaries
- Welcome to 112 Clipper Street. Make it Your Life.
Your Home. Your Way. In Your location. This is an
opportunity to renovate a massive home on a flat lot
near everything Noe Valley and a short jaunt to the
Mission. Room to expand if you want bigger? Possibly,
both neighbors went back, buyers to investigate. For

Square Footage: 2962 SqFt
- arbreoy e the ones that love Noe Valley but don't love steep
* Lower Level 1096

hills, for the visionary who desires the accessibility of

public transportation but doesn't want the train tracks
in front of their abode, for those that seek urban
living with bucolic charm, for the dreamer who wants
the exquisite opportunity to own and customize a
large home, we present to you 112 Clipper. Add all of
the modern touches to this home OR explore going
bigger? Yes, yes, yes and allow your mind to wander
and your dreams to come true.

- Show Less






Georgia Schuttish



To: Supervisor Myrna Melgar

From: Georgia Schuttish

Cc: Michael Farrah, Veronica Flores, Aaron Starr and Jennifer Fieber
Re: Board File No. 231185 (CUAs for Removal of UDUs)

Date: January 12, 2024

Dear Supervisor Melgar:
Thanks for this legislation and thanks to the Planning Staff for their summary.

| didn’t know about this legislation until | read the Advance Calendar the other
day. Prior to last week’s Planning Commission meeting, | submitted three emails
to the Commission with examples of UDUs in speculative projects. My main
points with the three examples was to make sure that all available information
(Google Earth, real estate web ads, past permits, etc) was part of the Staff’s
research in making sure there was no UDU during the Screening required under

Section 317 (b) (13) and the tenancy/occupancy issues if there was a UDU.

| understand what the intent is and and | can see the enormous value in this
legislation. It makes sense for many families/property owners. But | have two

suggestions:

1. If a UDU seeking the waiver has a kitchen, the kitchen cannot be removed.

2. That in addition to allowing the waiver “only where the owner resides in
the primary dwelling unit at the time of application to remove the UDU and
intends to remain in the primary dwelling unit for at least three years after
removal of the UDU is approved”, there should also be an “and” clause with
the residence requirement of “X” years that the property was owned by the

owner prior to the application. The “X” number of years should be more than



one year, but at least one year. Two years seems reasonable. This would

protect and preserve the UDU from speculative development or flipping.

Here is why:

#1 It is understandable if a UDU is just a bedroom and a bath that a property
owner would think they were just buying a SFH with some “rooms down”. But if
there is a kitchen in this space that should raise a red flag. | would hope that
new property owners had a reputable agent and/or a complete disclosure form
and/or an inspection that would alert them to the fact of the UDU. However, |
think it has been the general practice that in the rare instances that the
Commission has allowed the merger of two units, the property owner is
required to maintain the kitchen in the second unit. (i.e. | think there was one
like this up on Nob Hill merging two condos when the Supervisor was on the
Commission). The point was that retaining the kitchen would give the option of
separating the units at a later date. This would be the same with a UDU that
had a kitchen. The future housing opportunity of the UDU as separate and
independent and rent controlled housing should be considered for protection

and preservation.

#2. The three projects in the emails that | sent to the Commission all took out the
Alteration Permits within a few months of the purchase of the property. Two of
the three re-sold the the properties immediately upon completion. The third has
not yet received the CFC. (I forwarded the email on this third project to Ms.
Fieber.). Without some period of ownership prior to the waiver, a project
sponsor could hypothetically say they reside there even if they purchased
the property a few months ago. | know that there is a requirement that they
live there for at least three years after the waiver, but this suggestion is just

to plug up any potential cracks with speculative development or flipping.



CONCLUSION

The Staff Report said on page 2, that 112 Clipper Street would benefit from this

Ordinance. Attached are two web ads from the time of sale in January 2020.
For any prospective owner it seems to me that it was quite clear that there was
a UDU on the property. Certainly by 2020 when this property sold for over $2
million, the whole issue of UDUs as housing that needed to be preserved and
legalized was on everyone’s radar. | am not trying to point fingers at this
particular property owner. But information is available and if an owner is
spending over $2 million to buy a house they shouldn’t be an “unsuspecting
buyer”. Even if they are spending over $1 million this is still true.

But rather what | want to point out is that getting a waiver seems like a privilege
that should be granted to the property owners that the legislation is intended
for....large, multi-generational, extended families...and that the waiver
shouldn’t be for what may turn out to be a speculative project that ultimately is a
negative for the City’s housing stock. As written in the Findings for this
legislation: “The General Plan recognizes that existing housing is the
greatest stock of rental and financially accessible residential units, and is a

resource in need of protection”.

| think the rent control provision is great.

Thank you.
Sincerely,
Georgia Schuttish

Attachments on pages 4 and 5 from two separate real estate ads












Photos during work and of completed project at
271 Fair Oaks Street on pages 23-24.

Copied Demo Calc Matrix from plans with DBI
Records on pages 25-26.
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Site Permit was issued October, 2016
CFC Issued February, 2020
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SALES HISTORY FOR 271 FAIR OAKS STREET ON PAGE 29.
(Apparently three sales since CFC issued in February, 2020)
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Introduction Form

(by a Member of the Board of Supervisors or the Mayor)

I hereby submit the following item for introduction (select only one):

[ | 1. For reference to Committee (Ordinance, Resolution, Motion or Charter Amendment)
2. Request for next printed agenda (For Adoption Without Committee Reference)
(Routine, non-controversial and/or commendatory matters only)
3. Request for Hearing on a subject matter at Committee
4. Request for Letter beginning with “Supervisor | inquires...”

5. City Attorney Request

6. Call File No. | from Committee.

7. Budget and Legislative Analyst Request (attached written Motion)

8. Substitute Legislation File No. |

9. Reactivate File No. |

10. Topic submitted for Mayoral Appearance before the Board on |

The proposed legislation should be forwarded to the following (please check all appropriate boxes):
[J Small Business Commission [J Youth Commission [ Ethics Commission

Planning Commission ~ [] Building Inspection Commission [ Human Resources Department

General Plan Referral sent to the Planning Department (proposed legislation subject to Charter 4.105 & Admin 2A.53):

Yes ] No
(Note: For Imperative Agenda items (a Resolution not on the printed agenda), use the Imperative Agenda Form.)
Sponsor(s):
Melgar
Subject:

Planning, Administrative Codes - Conditional Use Authorization for Removal of Unauthorized Unit

Long Title or text listed:

Ordinance amending the Planning Code to waive the Conditional Use Authorization requirement for removal of an unauthorized unit in a single-family home where the owner satisfies certain eligibility
criteria, waive the Conditional Use Authorization requirement for removal of an unauthorized unit where that unit does not satisfy open space, dwelling unit exposure, or minimum floor-to-ceiling height
requirements, update the required Conditional Use Authorization findings for removal of an unauthorized unit to account for the history of tenancies in that unit; amending the Administrative Code to require
that where an owner obtains an exemption from the Conditional Use Authorization requirement to remove an unauthorized unit from a qualifying single-family home, the single-family home shall be subject
to the rent increase limitations of the Rent Ordinance; affirming the Planning Department’ s determination under the California Environmental Quality Act; and making findings of consistency with the
General Plan and the eight priority policies of Planning Code, Section 101.1, and adopting findings of public necessity, convenience, and welfare under Planning Code, Section 302.

Signature of Sponsoring Supervisor: [MM-






