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FILE NO. 250689 RESOLUTION NO.

[Mutual Termination Agreement of Real Property - Smokehouse - Scoma’s Restaurant]

Resolution authorizing the Executive Director of the Port of San Francisco to execute a
Mutual Termination Agreement with Scoma’s Restaurant, Incorporated, a California
corporation for Port Lease No. L-9170 and Port Lease No. L-9175 between the Port of
San Francisco and Scoma’s Restaurant, for premises along Al Scoma Way over bay
waters (“Smokehouse”), effective upon approval of this Resolution; and to authorize
the Executive Director of the Port of San Francisco to enter into amendments or
modifications to the Mutual Termination Agreement that do not materially increase the
obligations or liabilities to the City and are necessary to effectuate the purposes of this

Resolution.

WHEREAS, California Statutes of 1968, Chapter 1333 (the "Burton Act") and Chatrter,
Sections 4.114 and B3.581, empower the Port Commission with the power and duty to use,
conduct, operate, maintain, manage, regulate and control the Port area of the City and County
of San Francisco; and

WHEREAS, Scoma’s Restaurant, Incorporated, a California corporation (“Tenant”)
leases premises under Lease L-9170 and Lease L-9175 (“Leases”) for premises along Al
Scoma Way over bay waters (“Smokehouse”); and

WHEREAS, Smokehouse was deemed unsafe and red-tagged in 2019 and the sub-
tenant subsequently ceased operating and despite Tenant’s efforts Smokehouse continues to
deteriorate; and

WHEREAS, Tenant has no financial ability or willingness to redevelop Smokehouse or
when the Leases expire return Smokehouse in as-good-as-received condition or demolish it;

and
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WHEREAS, The Leases expire on April 30, 2036, and have no early termination option
and Port and Tenant desire to terminate the leases before the natural expiration; and

WHEREAS, Port and Tenant now wish to agree on an orderly termination of the
Leases per the terms of the Mutual Termination Agreement on file with the Commission
Secretary (the “Mutual Termination Agreement”); and

WHEREAS, On April 22, 2025, through Resolution No. 25-22, the Port Commission
approved the Mutual Termination Agreement; and authorized the Executive Director or her
designee to execute it, and

WHEREAS, Among other things, the Mutual Termination Agreement paves the way to
demolish the Smokehouse, does not require payment of a termination fee due to the benefits
that accrue to Port and public by such demolition, and Tenant’s continued performance of the
obligations of the Leases, particularly payment of rent and maintaining insurance coverage,
and continues to require that the Tenant perform under Tenant’s other leases, all as more
particularly described in the Memorandum to the Port Commission dated February 21, 2025;
and

WHEREAS, Charter, Section 9.118, requires Board of Supervisors' approval of the
termination of any lease which when entered into was for a period of ten or more years or
having anticipated revenue to the City of one million dollars or more; now, therefore, be it

RESOLVED, That the Board of Supervisors approves the Mutual Termination
Agreement and authorizes the Port Executive Director or her designee to execute the Mutual
Termination Agreement of Port Lease No. L-9170 and Port Lease No. L-9175 between the
Port of San Francisco and the Tenant; and, be it

FURTHER RESOLVED, That the Board of Supervisors approves the proposed Mutual
Termination Agreement and authorizes the Executive Director of the Port or her designee to

execute such Mutual Termination Agreement in substantially the same form as the Mutual
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Termination Agreement on file with the Clerk of the Board of Supervisors in File No. 250689;
and, be it

FURTHER RESOLVED, That the Board of Supervisors authorizes the Executive
Director to enter into any additions, amendments or other modifications to the Mutual
Termination Agreement that the Executive Director, in consultation with the City Attorney,
determines, when taken as a whole, to be in the best interest of the Port, do not materially
increase the obligations or liabilities of the City or the Port, and are necessary or advisable to
complete the transaction which this Resolution contemplates and effectuate the purpose and
intent of this Resolution, such determination to be conclusively evidenced by the execution
and delivery by the Executive Director of such documents; and, be it

FURTHER RESOLVED, That within thirty (30) days of the Mutual Termination
Agreement being fully executed by all parties, the Port shall provide a copy of the Mutual

Termination Agreement to the Clerk of the Board for inclusion into the official file.

Supervisor Sauter
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MUTUAL TERMINATION AGREEMENT FOR
LEASE NO. L-9170 and LEASE NO. L-9175

This Mutual Termination Agreement (“Agreement”), dated for reference purposes as of
, 2025 (the “Reference Date™), is made and entered into by and between the CITY AND
COUNTY OF SAN FRANCISCO, a municipal corporation (“City”), operating by and through
the SAN FRANCISCO PORT COMMISSION (the “Port”) and Scoma’s Restaurant,
Incorporated, a California corporation (“Tenant”), hereinafter, collectively, the “Parties,” and
individually, a “Party”.

RECITALS

A. On February 11, 1976, Port and United Shellfish Co. entered into Lease No. L-
9170 for use of that certain real property located at Wharf J-7 in the City and County of San
Francisco, as amended by the First Amendment dated June 16, 1983 for reference purposes; as
assigned and amended by the Assignment and Amendment of Leases dated February 6, 1995;
and, as amended by the Third Amendment dated April 23, 2021 for reference purposes (“L-9170
Lease”).

B. On February 11, 1976, Port and Joseph Svedise entered into Lease No. L-9175 for
use of that certain real property located at Seawall Lot 301 in the City and County of San
Francisco, as amended by the First Amendment dated May 7, 1979 for reference purposes, and
as assigned and amended by the Assignment and Amendment of Leases dated February 6, 1995;
and, as amended by the Third Amendment dated April 23, 2021 for reference purposes (“L-9175
Lease”)

C. The L-9170 Lease and the L-9175 Lease are collectively referred to as the
“Terminating Leases”. The Terminating Leases commenced on April 1, 1975 and expire on April
30, 2036.

D. While not making any concessions on any underlying issues or potential disputes
or making any admissions of any kind, the Parties now wish to cooperatively terminate the
Terminating Leases and resolve any claims. Each of the Parties have determined that entering
into this Agreement is in their respective best interests.

NOW THEREFORE, in consideration of the mutual covenants herein contained and for
other good and valuable consideration, the Parties hereby agree as follows:

AGREEMENT

1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein.

2. Definitions. All capitalized terms used herein but not otherwise defined shall have the
meaning given to them in the applicable Terminating Lease.

3. Effective Date; Lease Termination Date.

3.1.This Agreement is subject to the approval of the San Francisco Port Commission (the
“Port Commission”) and the San Francisco Board of Supervisors (the “Board of Supervisors™),
each in its sole discretion. Notwithstanding anything to the contrary contained in this
Agreement, Tenant acknowledges and agrees that any obligations or liabilities of City under this
Agreement are contingent upon a duly adopted resolution of the Port Commission and the Board
of Supervisors approving this Agreement, each in its sole discretion, and this Agreement will
never become effective (i.e., the MTA Effective Date, as defined below, will not occur) and will
be null and void if such approval bodies do not approve this Agreement and the Port does not
sign this Agreement by the Outside Date (as defined below).
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3.2.The Parties agree that Port has no obligation to present this Agreement to the Port
Commission for its consideration until and unless all of the following conditions are satisfied:

(a) Tenant has delivered to Port its counterpart original executed signatures to this
Agreement;

(b) Tenant has delivered to Port an executed estoppel certificate for the
Terminating Leases as further described in Section 6 (f);

(c) Tenant is not in default under the terms of its leases not subject to this
Agreement which are: L-8996 (Restaurant), L-9174 (Storage), License No. 16926 (Outdoor
Dining), License N0.9959 (Parking) and TRF 013 (landing fees) (collectively, the “Continuing
Port Leases”).

Upon satisfaction of each of the foregoing requirements, Port staff will use commercially
reasonable efforts to calendar this Agreement for the next regularly scheduled Port Commission
meeting for Port Commission consideration and proposed approval of this Agreement and, upon
approval of this Agreement by the Port Commission, Port staff will use commercially reasonable
efforts to calendar this Agreement for Board of Supervisors consideration as soon as practicable,
for its consideration and proposed approval of this Agreement.

3.3.The “MTA Effective Date” of this Agreement means the effective date of this
Agreement and is the date of Port’s signature as indicated in the Port’s signature block below,
which date must be after Port Commission and Board of Supervisors approval of this Agreement,
each in its sole discretion. Unless extended by the mutual written agreement of the Parties, if the
MTA Effective Date has not occurred by October 1, 2025 (the “Outside Date™), this Agreement
shall terminate automatically and be null and void, and the Parties will have no obligations to
each other hereunder.

3.4.The final termination date of the Terminating Leases (the “Lease Termination Date”) is
the earlier of (i) the day before Port commences demolition of the premises covered by the
Terminating Leases and is otherwise in compliance with the terms and conditions of this
Agreement or (ii) December 31, 2025, and is otherwise in compliance with the terms and
conditions of this Agreement. Promptly following the Lease Termination Date, Port and Tenant
shall execute a countersigned memorandum confirming the Lease Termination Date, but either
Party's failure to do so shall not affect the termination of the Terminating Leases. The Parties
acknowledge the Port’s right of entry onto the Premises for the purpose of reasonable inspection
and inventory, and when otherwise deemed reasonably necessary for the protection of its
interests. The entry onto the Premises for the purpose of staging equipment or materials for the
purpose of later demolition shall constitute the Port commencing demolition of the Premises
covered by the Terminating Leases, under clause (i) above.

3.5.The Parties will reasonably consider, but shall not be obligated to modify the terms of
this Agreement to address issues and concerns raised by the Port Commission or the Board of
Supervisors.

4. Qutstanding Rent.

4.1.  Asof April 1, 2025, there is no balance due from Tenant to Port under the
Terminating Leases. Provided Tenant complies with all the terms and conditions of this
Agreement and the Terminating Leases up to and including the Lease Termination Date,
including without limitation, rent payments (subject to section 4.2) and all other amounts due to
Port, and Tenant’s release of Port, all as described in this Agreement, Port agrees to refund or
credit the security deposit under the Terminating Leases to Tenant’s account of its choosing.

4.2.Tenant’s obligation to pay Rent under the Terminating Leases shall terminate on the
MTA Effective Date.
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4.3.  If Tenant fails to timely comply with all the terms and conditions of this
Agreement, and the security deposits are not enough to pay off any balance due or Tenant
refuses to pay off any balance due, and Tenant does not cure such failure after notice and a
reasonable opportunity to cure, then this Agreement shall be null and void, all Rent, late charges
and interest will continue to accrue after the Lease Termination Date, and Port will have all
remedies available under the Terminating Leases under law to pursue any outstanding Rent, late
charge and interest and any other defaults of Tenant under the Terminating Leases. For the
avoidance of doubt, if Tenant fails to timely comply with all the terms and conditions of this
Agreement, then Port may pursue all remedies at equity or law including, but not limited to,
unlawful detainer and civil litigation.

5. Surrender Condition of the Premises.

5.1.  No later than the Lease Termination Date, Tenant will surrender the Premises in
their as-is condition, free of loose Hazardous Materials (including but not limited to the removal
and disposal of all waste, bottles, perishables, condiments, and any other items not affixed to the
Premises) and free and clear of all liens and encumbrances, excluding liens and encumbrances (i)
created by or through Port, (i) existing prior to the commencement date of the Terminating
Leases, and (iii) as otherwise required in the Terminating Leases. At mutually agreeable times
prior to the Lease Termination Date and as close as possible to the Lease Termination Date, the
Parties will conduct a joint inspection of the Premises to review the surrender condition of each
of the Premises and identify any and all conditions of the Premises which do not meet the
requirements of this section.

5.2.  Asof the MTA Effective Date and as of the Lease Termination Date, each of the
Parties acknowledges there are material conditions at the Premises rendering the Premises unsafe
and that major portions of the Premises are “red-tagged”. Tenant shall have no obligation from
and after the MTA Effective Date to make any repairs or improvements to the Premises.

5.3.  Any items that remain at the Premises as of the Lease Termination Date shall be
deemed abandoned. Port may retain, store, remove, and sell or otherwise dispose of any such
personal property remaining on the Premises, and Tenant’s waiver of all claims in Section 8
includes claims against Port for any damages resulting from Port's retention, removal and/or
disposition of such personal property. Tenant agrees that Port may elect to sell Tenant’s personal
property remaining on the Premises and retain any revenues therefrom without notice to Tenant
and without compliance with the procedures set forth in California Civil Code Section 1993 et
seq., the benefits of which Tenant waives.

6. Obligations of the Parties Prior to Termination of the Terminating Leases. From and
after the MTA Effective Date and through the Lease Termination Date, the Port and Tenant shall
each comply with all of the terms and conditions of this Agreement and the Leases, as material
consideration for this Agreement and as a condition precedent for any performance by the other
Party under this Agreement. More specifically, with respect to Tenant, and as a condition to the
obligation of the Port to perform its obligations under this Agreement, Tenant agrees as follows:

(a) Financial Obligations. Other than the obligation to pay Rent (as defined in the
Terminating Leases) and to make any repairs or improvements to the Premises, which shall abate
as provided in Sections 4.2 and 5.2, Tenant shall continue to comply with its financial
obligations hereunder and under the Terminating Leases through the Lease Termination Date.

(b) Third Party Payments. Tenant shall be responsible for all services provided to
the Premises by all contractors, third party vendors and utility providers for which Tenant is
legally obligated under the Terminating Leases until the Lease Termination Date.

(c) Insurance. Until the Lease Termination Date, Tenant shall obtain and
maintain insurance coverage in the same amounts and types as required in the Terminating
Leases.
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(d) Permits. Tenant will reasonably cooperate as needed to ensure all regulatory
permits and ongoing third-party contractual obligations relating to the Terminating Leases are
disclosed and assigned to Port as appropriate. Tenant is not aware of any such regulatory
permits affecting the Premises.

(e) Tenant Representations and Warranties. As of the Reference Date and as of
the Lease Termination Date, Tenant represents and warrants to Port that:

Q) Tenant has or will have paid for all goods, materials, or services
provided by contractors, third party vendors and utility providers for goods, materials, or
services provided to each Premises, which are legally due, until the Lease Termination Date;

(i) Tenant holds only regulatory permits and third-party contracts
related to operation of the restaurant and there are no regulatory permits issued by the state or
federal government with respect to the Premises that must be maintained by Tenant absent
restaurant operations;

(i)  To Tenant’s actual knowledge, the undersigned is not in default or
in breach of the Terminating Leases or the Continuing Port Leases (collectively with the
Terminating Leases, the “Port Leases™) , nor has the undersigned, to its knowledge, committed an
act or failed to act in such a manner which, with the passage of time or notice or both, would
result in a default or breach of the Port Leases;

(iv)  Tenant holds title to the personal property located on the Premises
free of any liens, encumbrances or interests;

(v) To its knowledge, (a) Tenant did not handle Hazardous Materials
(except de minimus amounts thereof or as lawfully stored and maintained in amounts of such
substances as are reasonable and customary for Tenant’s business), and (b) there is no existing
presence, release or threatened release of hazardous materials or environmental contamination
on, under or about the Premises as of the Lease Termination Date; and

(vi)  There are is no pending liabilities, claims for damages, or suits, or
to Tenant’s knowledge, threatened claim or suit, against Tenant for or by reason of any injury or
injuries to any person or persons or property in any way connected with any of the Premises or
the Terminating Leases.

Tenant acknowledges and agrees that its representations and warranties in this Agreement
are material and with the intent that Port will fully rely on them in entering this Agreement.
From the MTA Effective Date and continuing until the Lease Termination Date, Tenant agrees to
notify Port immediately of the occurrence of any event or the discovery of any fact that, to its
knowledge, would make any representation contained in this Agreement inaccurate as of the date
made. Tenant’s liability for a breach of a representation and warranty made hereunder shall
extend for a period of twelve (12) months from the Lease Termination Date.

(f) Estoppel Certificates. The Parties agree that Port has no obligation to execute
this Agreement until Tenant executes and delivers to Port an estoppel certificate in the form
attached hereto as Exhibit B for the Terminating Leases. No sooner than three (3) days prior to
the actual Lease Termination Date, Tenant must provide an updated estoppel certificate in the
form attached hereto as Exhibit B for the Terminating Leases. The obligation to accurately
complete the Estoppel Certificate is a condition precedent for Port’s performance of all terms
under this Agreement. Any misrepresentation or omission by Tenant in the Estoppel Certificate
constitutes an unexcused failure to comply with a material condition precedent, regardless of
whether the misrepresentation or omission was intentional.

7. Intellectual Property and Removal of Signage. Tenant has no obligation to transfer any
intellectual property to Port, which remains the sole property of Tenant. Accordingly, Tenant, at
its sole cost and expense, must remove and properly dispose of all branded signage it wants to
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keep, in and around the Premises no later than the Lease Termination Date. If signage remains
on the Premises as of the Lease Termination Date, then Tenant agrees that such signage will be
deemed abandoned property as described in Section 5.3 and Port may take any and all actions
described in such section, including the destruction, disposal, or sale of any signage. Tenant
further releases any and all Claims (as defined below) related to the use, destruction, disposal or
sale of any signage that remains on or around the Premises as of the Lease Termination Date.

8. Tenant Release. Provided that the Port complies with the terms and conditions of this
Agreement, except with respect to its rights under this Agreement and to claims in connection
with possessory interest taxes and personal property taxes which claims have not otherwise been
waived or expired, to the maximum extent allowed by law, Tenant, in its own capacity and on
behalf of its partners, members, officers, employees, owners, successors, and assigns, if any,
hereby agrees to fully and forever release and discharge the City and County of San Francisco,
together with its elective and/or appointive boards, servants, employees, departments,
commissioners, officers, successors, and assigns, including without limitation the San Francisco
Port Commission (collectively, the “Released Parties”) from any and all claims, actions, causes of
action, liabilities, damages, demands, attorneys’ fees, expenses and costs (including without
limitation court costs) (“Claims™) of any kind or nature whatsoever, which have existed or may
have existed, or which do exist, or which hereafter shall or may exist, and which arise out of or
are in any way related to any of the transactions, occurrences, acts or omissions set forth or
alleged in this Agreement, the Terminating Leases, or any correspondence or documentation
related to this Agreement or the Terminating Leases, each as of the Lease Termination Date.

Tenant understands and expressly accepts and assumes the risk that any facts concerning
the Claims released in this Agreement might be found later to be other than or different from the
facts now believed to be true and agrees that the releases in this Agreement shall remain
effective. Therefore, with respect to the Claims released in this Agreement, Tenant waives any
rights or benefits provided by Section 1542 of the Civil Code, which reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.

Initials:

Tenant

Tenant specifically acknowledges and confirms the validity of the release made above
and the fact that Tenant was represented by counsel who explained the consequences of the
release at the time this Agreement was made, or that Tenant had the opportunity to consult with
counsel but declined to do so.

9. Port Release. Except as expressly provided below and provided that Tenant complies with
the terms and conditions of this Agreement, to the maximum extent allowed by law, the San
Francisco Port Commission, in its own capacity and on behalf of its commissioners, officers,
successors, and assigns, hereby agrees to fully and forever release and discharge Tenant, together
with its partners, members, officers, employees, owners, successors, and assigns, if any, from the
following Claims which arise out of or are in any way related to any of the transactions,
occurrences, acts or omissions set forth or alleged in this Agreement, the Terminating Leases or
any correspondence or documentation related to this Agreement or the Terminating Leases, each
as of the Lease Termination Date: (1) any Claim by Port for outstanding Rent, and (2) subject to
the immediately following sentence, any Claim in favor of Port arising under the Terminating
Leases for which the Port releasors had actual or constructive knowledge (collectively, “Released
Claims”) to the extent such loss or damage from a Released Claim is not covered by insurance
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which was required to be maintained by Tenant under the Terminating Leases or is otherwise
actually covered by insurance obtained by Tenant. Released Claims do not include Claims filed
by Tenant; Port reserves any and all defenses it may have to Claims filed by Tenant.
Notwithstanding anything to the contrary in this Agreement, the Released Claims do not include
any claims by Port in connection with possessory interest taxes and personal property taxes
which claims have not otherwise been waived or expired or claims for payment for utility
services provided to the Premises.

Port understands and expressly accepts and assumes the risk that any facts concerning the
Released Claims might be found later to be other than or different from the facts now believed to
be true and agrees that the releases in this Agreement shall remain effective. Therefore, with
respect to the Released Claims, Port waives any rights or benefits provided by Section 1542 of
the Civil Code, which reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.

Initials:

Port

Port specifically acknowledges and confirms the validity of the release made above and
the fact that Port was represented by counsel who explained the consequences of the release at
the time this Agreement was made, or that Port had the opportunity to consult with counsel but
declined to do so.

10. No Representation or Warranty by Port. Except as explicitly stated herein, nothing
contained herein shall operate as a representation or warranty by Port of any nature whatsoever.

11. Rights Are Cumulative. Except as may otherwise be provided herein, all liabilities and the
rights and remedies of either Party as set forth in this Agreement shall be cumulative and in
addition to any and all other rights or remedies of each Party now or later allowed by applicable
law or in equity. No Implied Waiver. No failure by either Party to insist upon the strict
performance of any obligation of the other Party under this Agreement or to exercise any right,
power or remedy arising out of a breach thereof, irrespective of the length of time for which such
failure continues, and during the continuance of any such breach shall constitute a waiver of such
breach or of the Party's rights to demand strict compliance with such term, covenant or condition.
Any waiver by either Party of any default must be in writing and shall not be a waiver of any
other default (including any future default) concerning the same or any other provision of this
Agreement.

12. Authority. Each of the persons executing this Agreement on behalf of Tenant hereby
covenants and warrants that Tenant is a duly authorized and existing entity, that Tenant has and
is qualified to do business in California, that Tenant has full right and authority to enter into this
Agreement, and that each and all of the persons signing on behalf of Tenant are authorized to do
so. Each of the persons executing this Agreement on behalf of the Port hereby covenants and
warrants that Port has full right and authority to enter into this Agreement, and that each and all
of the persons signing on behalf of Port are authorized to do so.

13. Litigation Expenses. The Prevailing Party in any action or proceeding (including any cross-
complaint, counterclaim, or bankruptcy proceeding) against the other Party by reason of a
claimed default, or otherwise arising out of a Party's performance or alleged non-performance
under this Agreement shall be entitled to recover from the other Party its costs and expenses of
suit, including but not limited to reasonable attorneys' fees, which shall be payable whether or
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not such action is prosecuted to judgment. "Prevailing Party" within the meaning of this Section
shall include, without limitation, a Party who substantially obtains or defeats, as the case may be,
the relief sought in the action, whether by compromise, settlement, judgment or the abandonment
by the other Party of its claim or defense. Attorneys' fees under this Section shall include
attorneys' fees and all other reasonable costs and expenses incurred in connection with any
appeal. For purposes of this Agreement, reasonable fees of attorneys of the City's Office of the
City Attorney shall be based on the fees regularly charged by private attorneys with an
equivalent number of years of professional experience (calculated by reference to earliest year of
admission to the Bar of any State) who practice in San Francisco in law firms with
approximately the same number of attorneys as employed by the Office of the City Attorney.

14. Entire Agreement. This Agreement contains the entire agreement between the Parties with
respect to the subject matter of this Agreement. Any prior correspondence, memoranda,
agreements, warranties, or written or oral representations relating to the subject matter of this
Agreement are superseded in their entirety by this Agreement. No prior drafts of this Agreement
or changes between those drafts and the executed version of this Agreement shall be introduced
as evidence in any litigation or other dispute resolution proceeding by any Party or other person,
and no court or other body should consider such drafts in interpreting this Agreement.

15. Miscellaneous. This Agreement shall bind, and shall inure to the benefit of, the successors
and assigns of the Parties hereto. This Agreement is made for the purpose of setting forth certain
rights and obligations of Tenant and the Port, and no other person shall have any rights
hereunder or by reason hereof as a third-party beneficiary of otherwise. This Agreement may be
executed in counterparts with the same force and effect as if the Parties had executed one
instrument, and each such counterpart shall constitute an original hereof. No provision of this
Agreement that is held to be inoperative, unenforceable or invalid shall affect the remaining
provisions, and to this end all provisions hereof are hereby declared to be severable. In the event
of any inconsistencies between the terms of this Agreement and the Terminating Leases, the
terms of this Agreement shall prevail. Time is of the essence of this Agreement. Neither this
Agreement nor any of the terms hereof may be amended or modified except by a written
instrument signed by all the Parties hereto. This Agreement has been negotiated at arm's length
between persons sophisticated and knowledgeable in the matters addressed. In addition, each
Party has been represented by experienced and knowledgeable legal counsel. Accordingly, the
provisions of this Agreement must be construed as a whole according to their common meaning
in order to achieve the intents and purposes of the Parties, without any presumption (including a
presumption under California Civil Code § 1654) against the Party responsible for drafting any
part of this Agreement.

16. California Law; Venue. This Agreement is governed by, and shall be construed and
interpreted in accordance with, the Laws of the State of California and City's Charter. Any legal
suit, action, or proceeding arising out of or relating to this Agreement shall be instituted in the
Superior Court for the City and County of San Francisco, and each Party agrees to the exclusive
jurisdiction of such court in any such suit, action, or proceeding (excluding bankruptcy matters).
The Parties irrevocably and unconditionally waive any objection to the laying of venue of any
suit, action, or proceeding in such court and irrevocably waive and agree not to plead or claim
that any suit, action, or proceeding brought in San Francisco Superior Court relating to this
Agreement has been brought in an inconvenient forum. The Parties also unconditionally and
irrevocably waive any right to remove any such suit, action, or proceeding to Federal Court.

17. Leases in Full Force and Effect. Until the Lease Termination Date, except as otherwise
provided in this Agreement, this Agreement shall not be construed to modify, waive or affect any
of the terms, covenants, conditions, provisions or agreements of the Terminating Leases by either
Party.

[SIGNATURES ON FOLLOWING PAGE]

Scoma’s Restaurant - MTA 7



Lodged 4/11/2025

IN WITNESS WHEREOF, PORT and TENANT execute this Agreement as of the last date set forth

below.

PORT:

TENANT:

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, operating by and through the
SAN FRANCISCO PORT COMMISSION

By:
Scott Landsittel
Deputy Director, Real Estate and Development

Date Signed:

SCOMA’S RESTAURANT, INCORPORATED,
a California corporation

By:
Name:
Title:
Date Signed:
By:
Name:
Title:
Date Signed:
APPROVED AS TO FORM:
DAvVID CHIu, City Attorney
By:
Name: A. Mathai-Jackson
Deputy City Attorney
Agreement Prepared By: Don Kavanagh, Senior Property Manager: (initial)

Port Commission Reso. 25-22, approved April 22, 2025
Board of Supervisors Reso. _ -25, approved [insert date]

Scoma’s Restaurant - MTA



EXHIBIT B
FORM ESTOPPEL CERTIFICATE

The undersigned (“Undersigned”) hereby certifies, represents and warrants as of

, 2025 to THE CITY AND COUNTY OF SAN FRANCISCO OPERATING BY AND
THROUGH THE SAN FRANCISCO PORT COMMISSION ("Port"), the following in this estoppel
certificate (this “Certificate”):

1. The Undersigned certifies, represents and warrants:

(a) That there is presently in full force and effect (i) Lease No. L-9170 dated as of
February 11, 1976, as amended by the First Amendment dated June 16, 1983 for reference
purposes; as assigned and amended by the Assignment and Amendment of Leases dated
February 6, 1995; and, as amended by the Third Amendment dated April 23, 2021 for reference
purposes (the "L-9170 Lease") between the Undersigned and Port, covering the real property
described therein having an address at SWL 302, Al Scoma Way, as further described in the
Lease (the "L-9170 Premises"), and (ii) Lease No. L-9175 dated as of February 11, 1976, as
amended by the First Amendment dated May 7, 1979 for reference purposes, and as assigned
and amended by the Assignment and Amendment of Leases dated February 6, 1995; and, as
amended by the Third Amendment dated April 23, 2021 for reference purposes (the L-9175
Lease) between the undersigned and the Port covering the real property described therein
having an address at SWL 302, Al Scoma Way, as further described in the Lease (the “L-9175
Premises). The L-9170 Lease and the L-9175 Lease are collectively, the “Agreements”

(b) That the Agreements represent the entire agreement between Port and the
Undersigned with respect to the Property.

(c) That both the L-9170 Lease and the L-9175 Lease commenced on April 1, 1975
and that both expire on April 30, 2036.

(d) That the present minimum monthly Base Rent under the L-9170 Lease is $330.73
and $2,579.91 under the L-9175 Lease.

(e) That the present Security Deposit under the L-9170 Lease is $249.57 and
$2,579.91 under the L-9175 Lease; and, Port holds no other deposit from the Undersigned for
security or otherwise.

2. The Undersigned is not the subject of any pending bankruptcy, insolvency,
debtor's relief, reorganization, receivership, or similar proceedings, nor the subject of a ruling
with respect to any of the foregoing.

3. This Certificate shall be binding upon the Undersigned and inure to the benefit of
Port and the Undersigned recognizes and acknowledges it is making these representations to
Port with the intent that Port will fully rely on the representations and warranties in this
Certificate.

4, From the date of this Certificate and continuing until the Lease Termination Date
(as defined in the Mutual Termination Agreement for L-9170 Lease and L-9175 Lease), the
Undersigned agrees to notify Port immediately of the discovery of any fact or occurrence that,
to its knowledge, would make any representation contained in this Certificate inaccurate as of
the date made.

SCOMA’S RESTAURANT, INCORPORATED, a California corporation

By:

Name:

Title:







Item 25-0689: Scoma’s Mutual Termination
Agreement

Request approval of a Mutual Termination Agreement with Scoma’s Restaurant,
Incorporated for Lease No. L-9170 and Lease No. L- 9175 for Premises at Al Scoma Way
SWL 302 San Francisco, CA 94111, subject to Board of Supervisor’s approval

July 23, 2025

Presented by: Scott Landsittel, Deputy Director, Real Estate & Development

“PORT::

SAN FRANCISCO




Smokehouse Summary - Scoma’s Leases L- 9170 and L-9175

In 2019, the Smokehouse was designated as unsafe (red-tagged)
and is not financially feasible to repair. Port and Scoma’s arrived
an agreement to terminate the Smokehouse leases as follows:

 No termination fee is required due to the benefits derived for
Port Real Estate, Resilience, and Planning purposes

e Scoma’s obligation to pay rent terminates on full execution of
the mutual termination agreement, saving Scoma’s

Circa 2013 approximately $480,000 over the 11 years remaining in the

lease.

e The day before demolition commences both leases will be
terminated. This structure was negotiated to reduce Port’s
liability before demolition commences.

 The removal of the structures will ease Wharf J-9 Phase 2
construction issues for improvements to Al Scoma Way and a
new raised seawall protecting against sea level rise and

ﬁ_'PORTOF earthquake risk.

CIsSCO

Summer 2024




%ﬂ\l@ DATE: 2/11/76 ID: 1L-9170 TENANT, A: United Shellfish

Company

RESOLUTION: Original -(Minutes) TENANT/No.: 062440

1st Amend 83-23 (6/16/83-Subsitute
Site

BOARD SUPV. ORD: lst Amendment 268-83(5/16/83)

USE: Wholesale fish processing fish,
storage, marine food preparation

CONTACT: Joseph Svedise
TITLE: Owner

LEGAL: Joseph Svedise, PHONE : 474-6845

dba, United Shellfish Co.

NOTICES: Pier 47, Foot of Jones Street BILLING ADDRESS: Pier 47, Foot of
San Francisco, California 94133 Jones Street
San Francisco, CA.
94133

PREMISES & LOCATION: —376-Separe-fee: . Tl Trep-iiieini
! z Out per Amend #1 (6/16/83)
Substitute Site: 339 Sq. Ft. Wharf 3& U (

TERM: 61 Years (4/1/75-4/30/2036) OPTION: None

RENT: a) Next 5 years (4/1/80-3/31/85) @$86.40
Next 5 years (4/1/85-3/31/90) @S

b) CPI Adjustment every 5 years (next 4/1/85)
with base being quarter ending March 1975 @156.0

CANCELLATION: Failure on the part of tenant to submit working drawings by April 30,
1980 and specifying a time schedule for improvements.

DEPOSIT: One month's rent (as adjusted)
Systems Fixtures
UTILITIES: Supplier Payment Repairs Repairs

(A1l by Tenants)

MATNTENANCE
& REPATIR Premises - Good operating condition by Tenant; to be surrendered in "as-good-
as-received" condition
Substructure - Port not responsible "force majeur" premises; tenant to main-
tain as needed ’
JANITORTAL: By tenant
TAXES: By tenant
HOLD HARMLESS: Tenant to hold Port harmless
LIABILITY INSURENCE: $500,000/$1,000,000 - $100,000
FIRE INSURANCE: 90% replacement (15 days cancellation); income protection
SUBLEASE: Only prior written consent of Port and only for fish processing purposes

ASSIGNMENT: Only by prior written consent of Port, and only for fish processing pur-
poses.

SPECIAL: 1) Conduct business to preserve and enhance fishing oriented uses at the
Wharf.

2
) Port reserves access for utilities
) Purpose of amendment to relocate icehouse: ALL AT NO PORT EXPENSE.
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THIS LEASE, made on the /4,’_” day of @w&i" :
19ﬂg’between the CITY AND CCUNTY OF SAN FRANCISCO, a
municipal corperation operating by and thrdugh the SAN
FRANCISCO PORT COMMISSION, hereinaftzsr called "PORT," Landlord,
and JOSEPH SVEDISE, doing business as UNITED SHELLFISH CO.,
hereinafter called "TENANT;"
WITNESSETH:

1. Letting. FORT hereby leases to TENANT the
real property(énd improvements therecn}situated’in the City
and County of fan Franciscc, Etate of California, more
particularly described on Zxhibit "A" attached hereto and
incorporated herein by this reference, and all replacements
of and additions to said improvements made during the term
to have and to held for the term of sixty-one (61) years,

4 PA -'___, and terminating

. Said real property and the

commencing on

imprdements thereon, and all replaéements thereof and
additions thereto, are hereinafter collectively called the
"leased premises."”

2. RHRental. TENANT agrees to pay to POKT a grouad
rental for that ares described in Exhibit "%“ for the
first five (5) years of the term hereof in the amount of
$56.00 per month, payable in zdvance on the first day of
each month. (If TENANT goes into occupancy, or if this
lease commences on other than the first day of month, the
rent for that month will be apportioned as the number of

days of occupancy bears to the month. The anniversary date

S5
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of this lease will, however, in that case, be the first day
of +the month following the date of actual occupancy. If the
.lease commences on the first of the month the anniversary
date will be that date). At the end of the fifth year of
the lease, and at the end of every fiva-year period there-
after, the ground rental shall be adjusted for the succeed-
ing five--year period, commencing with the anniversary date
in direct proportion to any increase or decrease in the cost
of living index from the base date to the last date prior to
the anniversary date for which the index is published. The
cost of living index shall mean the Uﬁited States Department
of Labor’s Bureau of Labor Statistics Consumer Price Index_
{(all items; 1967 = 100), San Francisco-Oakland, Céiifornia.
If the aforesaid index is no longer published, tha PORT
shall use such index as is scbstantially similar in natoxo
to the present publication, and_appr&priate adjustmént shall
_be made, if necessary. The daté on which the base shall be
determined shall be the quarter ending the month of March
1975, an@ the parties agree that the index was 156.0 for
that month.

3.  Guarantee Deposit. TENANT shall, when the

term cormences, in addition to the advance payment of the



first month's ground rent, deposit with PORT, either in

cash o£ in secu;ities acceptable to PROT, or by bond or
undertaking ﬁriéten with an insurer admitted in California
and in a form acceptable to PORT, an amount equal to one
month's rent, which amount shall be held by PORT as a guarantee
for the future payment of rent. Such amount shall guarantee
also the payment of any and all damagés suffered by PORT by
reason of the tenancy by TENANT:—and the full and faithful
performance of any and all covenants and agreements of this
lease. If the ground ient is increased, the guaranteed
amount shall be increased accordingly. The form of deposit
of security may be changed from time to time by mutual
consent. If TENANT wishes to use a bond as security, it
must supply evidence of satisfactory renewal or reissuance
promptly and prior to the expiration of any existing bond.

If TENANT wishes to deposit securities, TENANT may deposit
the securities in a depository mutually acceptable to the
parties and may obtain all interest payable on the securities

as the same becomes due.

4. Default and Re-entry. If any rental or other

payment shall be due and unpaid for thirty (30) days, or if
any other material default shall be made by TENANT in any
of the conditions or covenants of this lease and said other
material default shall continue for thirty (30) days after
notice in writing to TENANT, then PORT, besides any other
rights or remedies it may have, shall have the immediate
right of re-entry and m ay remove'all persons and property
from the premises, providing, however, that if the default

cannot be cured in thirty (30) days, TENANT shall have such

™



additiqnal time as may be required, provided it commences

to femédy the default and continues to so remedy the default
with due diligegce; such property may be removed and stored
in a public warehouse or elsewhere at the cost of, and for
the account of TENANT. Should PORT elect to re-enter,

as herein provided, or should it take possession pursuant to
legal proceedings or pursuant to any notice provided for

by law, it may either terminate—:£is-lease or it may from
time to time, without terminating this lease, relet said
premises or any part thereof to a tenant suitable to PORT
for such term or terms (which may be for a term extending
beyond the term of this lease) and such. conditions as PORT
may deem advisable under provisiohs set forth in Paragraph 7
with the right to make alteratations and repairs to said
premises; upon each such reletting (a) TENANT shall be
immediately liable to pay to PORT, in addition to any indebted-
‘ness other than rent due hereunder, the cost and expense of
such reletting incurred by PORT, including the cost of
alterations or repairs to the extent that TENANT was obli-
gated by this lease to make such alterations or repairs, and
the amount, if any, by which the rent reserved in this lease
for the period of such reletting (up to but not beyond the
term of this lease) exceeds the amount agreed to be paid as
rent for the leased premises for such period on such reletting;
or (b) at the option. of PORT, rents received by PORT from
such reletting shall be applied, first, to the payment of
any indebtedness, other than the rent due hereunder from

TENANT to PORT; second, to the payment of said costs and

expenses of such reletting; third, to the payment of rents

s e - ettt i b




due and unpaid hereunder; and the residue, if any, shall be
held by PORT and applied in payment of future rent as the
same.may bec0meddue and payable hereunder. If such rentals
received from such reletting under option (b) during any
month be less than that to be paid during thét month by
TENANT hereunder, TENANT shall pay any such deficiency to
PORT. Such deficiency shall be calculated and paid monthly.
In calculating value of percentage rental it shall be deemed
the rent payable for the previous twelve (12) months prior
~to breach. Monthly rent shall be onetwelfth (1/12th) of the
yearly amount. No such re-entry or taking possession of
said premises by PORT shall be construe@ as an election on
its part to terminate this lease unless a written nctice of
such intention be given to TENANT or unless the termination
théreof be decreed by a court of competent jurisdiction.
Notwithstanding any such reletting without termination, the
'PORT may at any time thereafter elect to terminate this
lease for such previous breach. Should PORT at any time
terminate this lease for any breach, in addition to any
other remedy it may have, it may recover from TENANT all
damages it may incure by reason of such breach, including
the cost of recovering the premises and including the worth
at the time of such termination of. the excess, if any, of
the amount of rent reserved in this lease for the remainder
.0of the stated term over the then reasonable rental value of
the premises for the remainder of the stated term, all of
which amounts shall be immediately due and payable from

TENANT to PORT.




5. Use of Premises. The premises shall be used

to conduct wholesale fish processing, fish storage, marine
food breparatioﬁs and such othef uses as are reasonably
related thereto. The rental provision set forth in para-
graph 2 was determined in consideration of the specific

use TENANT makes of the leased premises. PORT considers
TENANT's use to be an important contributing activity to the
character of Fishermen's Alley, therefore changes in the
type or class of business conducted by TENANT hereunder
shall be made only upon the express written consent of PORT.

6. Requirement That Premises be Used; Improvements.

TENANT shall operate to secure the maximum economic return
based on the uses specified. It is the.intent hereof that a
TENANT shall not acquire the use of the property through a
lease and then not use it. Accordingly, if TENANT fails to
use the property for the purposes for which the property is
‘leased, or in the manner set forth herein, the PORT shall
serve a written notice by certified mail upon TENANT personallx
or by mail, postage prepaid, to TENANT's addrgss set forth
hereinafter requesting that TENANT use the property as
required. If such failure shall continue for thirty (30)
days after the mailing of such notice and unless such failure
shall be for reasons beyond the control of TENANT, then the
PORT at its option may terminate this lease.

TENANT shall, as a material part of the considera-
tion for this lease,.submit working drawings of improvement

to the premises before April 30, 1980 specifying a time




schedule in which improvements shall be made to the leased
premi§és to enhance the use of the premises as set forth in
paragraph 5 ﬁerégf. Failure to prepare, submit and observe
said plan shall be cause for forfeiture of the within lease
at the option of PORT.

7. Maintenance of Improvements and Atmosphere.

(a) Improvements on the leased premises shall
be maintained by TENANT in good-;berafing condition through-
out the term of this lease. PORT shall have no obligation
whatever to maintain the premises during the term of this
lease, even though PORT elects to take title to the improve-
ments at the termination of this lease.

(b) At PORT's election TENANT shall be obli-
gaged at its own expense to demolish and remove down to
ground level, leaving the premises free from debris, such
improvements that TENANT has made as are or will be, at the
Itermination of this lease, not reasonably capable of continued
occupancy for three or more years immediately following such
termination without substantial repairs or renovations.

(c) Within ninety (90) but ﬂot less than
sixty (60) days prior to the termination of this lease,
unless termination should be the result of loss or destruction
of the improvements, in which event written notice only shall
be required of PORT, PORT shall advise TENANT as to which
improvements or portions of improvements it elects to have
demolished and removed in accordance with subparagraph (b).
In the event that removal or demolition is required under
subparagraph (b) but TENANT fails to make such demolition

and removal within (60) days after the expiration or prior




termination of the lease; PORT may perform such work at
TENANT's expense,

i (é) Trade fixtures installed on the leased
premises shall be and becoﬁe a part of the fealty and shall
be maintained by TENANT, except that trade fixtures may. be
removed by TENANT at the termination of the lease, providing
TENANT repairs any damage such removal may make to the
leased premises and leaves the premises free and clear of
debris. The buildings, fences, parking lots and similar
structures shall not be regarded as trade fixtures but as
"improvements."

(e) TENANT shall keep said premises and
appurtenances, including all glazing, in goodland sanitary
order, condition and repair and TENANT shall perform such
structural maintenance during the term hereof as is required
in paragraph 22 hereof.

(f) The parties agree that the atmosphere
and character of Fisherman's Wharf, its commercial fisher-
ment, its fish processors, and fishing oriented businesses
are a unique asset to San Francisco resulting in a major
tourist attraction. Accofdingly, TENANT agrees to conduct
its business henceforth in a manner to preserve and enhance
the present fishing-oriented uses at the Wharf.

8. Alterations and Improvements. Except for

nonstructural changes, TENANT shall not make, nor suffer
to be made, any alterations or improvements to the said
premises (including the installation of any trade fixtures
affixed to the premises or whose removal, if not affixed,

will cause injury to the premises) without first obtaining
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the written consent of the PORT. Any additions to or
modiﬁiéations to the said premises which may not be removed
without subséangial injury to the premises shall become a
part of the realty and shall belong to the PQRT unless the
PORT waives its rights hereunder in writing. Notwithstand-
ing paragraphs 7(b) and 7(d), PORT may require TENANT to
remove any or all such additions or modifications not approved
by the PORT upon termination cf-;his lease, and PORT may
require TENANT to repair any damage occasioned thereby at
TENANT's expense. TENANT shall leave the premises at any
termination of this lease, free and clear of all debris, and
shall repair any damage to the premises for which TENANT is
liable under this lease, subject to such adjustments as may
be mutually agreed in writing., If TENANT. fails to remove
any improvements, furniture or trade fixtures when requested
to do so by the PORT, or fails to leave the property in the
Icondition required herein, the PORT may remove such items
and correct such condition at TENANT's expense, and charge
said costs against the guarantee deposit.

9. Prohibited Uses. TENANT shall not use, or

permit said premises, or any part thereof, to be used, for
any purposes other than the purposes for which the premises
are leased. TENANT agrees not to perform any act on the
premises which will cause a cancellation of any insurance
policy covering the premises, or any part thereof. TENANT
agrees not to violate any law, ordinance, rule or regulation
affecting the occupancy and use of said premises of any

governmental agency having jurisdiction over the premises.

)
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TENANT further agrees not to okstruct or interfere with the
rights ‘of PORT's other itenants or licensees.

10. - AéSignment and Subletting. TENANT shall not

assign this lease or any iﬁterest therein except as provided
herein and shall not sublet the said premiseé or any part
thereof or any right or privilege appurtenant thereto, or
suffer any other person to occupy or use any portion of the
premises without first obktaining the written consent of the
PORT, which consent shall not be unreasonably withheld.
TENANT agrees that the uses set forth in paragraphs 5 and 6
shall apply in considering any request for assignment or
subletting. A consent to one assignment, subletting, occu-
pation or use by one person shall not bé construed as a
consent to a subsequent assignment, sublegting, occupation
or use by another. Each such assignment or subletting
without consent shall be void. No interest in this lease
"shall be assignable as to TENANT's interest by operation of
law without PORT's written consent.

11. Security Interests.

The parties acknowledge that the TENANT may
from time to time encumber TENANT's leasehold estate to
all or in part b§ the lien of a mortgage, deed of trust or
other security instrument to institutional lenders. For
the express benefit of all such secured parties (herein-
after referred to as "LENDER"), the parties agrees as follows:
(a) The execution of any mortgage, deed of
trust or other security instrument, or the foreclosure

thereof or any sale thereunder or conveyance by TENANT to

-10-



LENDER, or the exercise of any right, power or privilege
reserved therein, shall ndt constitute a violation of any
of the lease‘te;ms or conditions or an assumption by LENDER,
personally, of TENANT's obligatioﬁs hereunder except as
provided in subparagraph (c) below.

(b) The LENDER, at its option, may at any
time before the PORT's exercise of any of its rights pursuant
to paragraph 4 hereof, or beforé the expiration date of the
period specified in subparagraph (e) below, whichever last
occurs, perform any of the covenants and conditions required
to be performed hereunder by the TENANT, to the extent that
such covenants and conditions are applicable to the portion
of the leased premises encumbered by such lien. Any per-
formance of TENANT's duties by the LENDER shall be effective
to prevent the termination of this léase.

(c) The PORT hereby agrees with respect to
"any such security instrument that the LENDER may record such
security instrument and may enforce such security instru-
ment and upon foreclosure sell and assign TENANT's interest
in the premises and improvements thereof to another from
whom it may accept a purchase price subject, however, to
first securing written approval from PORT Commission which
which approval shall not be unreasonably withheld. LENDER,
furthermore, may acquire title to the leasehold and improve-
ments in any lawful way, and if the LENDER shall become the
assignee, LENDER may sell or assign said leasehold and
TENANTS interest in any improvements thereon. If LENDER
acquires TENANT's leasehold estate hereunder by foreclosure

or other appropriate proceedings or by a proper conveyance

-11-




from TENANT, LENDER shall take subject to all of the provisions
of this lease, and shall assume personally all the obligations
of TENANT hereunder. ‘

(d) If LENDER acquires TENANT's leasehold
estate hereunder by foreclosure or other appfopriate proceed-
ings or by a conveyance from TENANT in lieu of foreclosure,
the LENDER may sublease such portion for any period or
periods within the term of this Tease, or may assign TENANT's
leasehold estate hereunder by sale or otherwise, after first
having received approval in writing from Port Commission,
which approval shall not be unreasonably withheld, provided
that all others taking through the LENDER and their respective
successors in interest shall take.said ieasehold estate and
assume all of the covenants and conditions therefore and
agree to perform all such covenants and conditions.

(e) No such foreclosure or other transfer of
‘TENANT's leasehold estate nor the acceptance of rent by the
PORT from another shall relieve, release or in any manner
affect TENANT's liability hereunder.

(f) If an event of default under paragraph
4 hereof occurs, LENDER shall have thirty (30) days after
receipt of written notice from the PORT specifying TENANT's
default to remedy such default. If LENDER shall have com-
menced appropriate proceedings in the nature of foreclosure
within such thirty (30) days' period and is diligently
prosecuting the same; LENDER shall have a reasonable time
beyond thirty (30) days within which to cure such default.
PORT's right to exercise its rights pursuant to paragraph
4 hereof shall at all times, while the TENANT is indebted

to the LENDER, be subject to and conditioned upon the PORT

-12-
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furnishing LENDER such written notice and the LENDER having
failed to cure such defauit as provided herein. The fact
that.the time hgs expired for performance of a covenant by
the TENANT shall not rendef performance by the LENDER or a
purchaser impossible. If the LENDER or any ﬁurchaser shall
promptly undertake to perform the TENANT's defaulted obli-
gation and shall diligently proceed with such performance,
the time for such performance shall be extended by such
period as shall be reasonably necessary to complete such
performance. If the LENDER is prevented, by any process,
injunction or other order issued by any court having juris-
diction in any legal proceedings, it shall be deemed to
have prosecuted said proceedings for purposes of this sub-
paragraph (e); provided, however, that the LENDQB shall use
reasonable efforts to contest and appeal the issuance of
any such process, injunction or other order.

(g) The LENDER shall give written notice to
the PORT of its address and the existence and nature of its
security interest. Failure to give such notice shall con-
stitute a waiver of LENDER's rights set forth in this paragraph
11.

12,  Insolvency. If (a) the appointment of a

receiver to take possession of all or substantially all of
the assets of TENANT is made and such assets are not released
within thirty (30) days, or if (b) a general assignment is
made by TENANT for the benefit of creditors or if (c) any
action taken or suffered by TENANT under any insolvency or
bankruptcy act, unless TENANT within thirty (30) days cures

or proceeds with diligence to cure, is taken;.any of such

-13-



occurrences, shall, at the option of the PORT constitute a

—

material breach of this lease.

13. - Comprehensive Public Liability Insurance.

TENANT shall maintain and pay premiums on a policy or
pclicies of liability insurance, which name PORT and the
City and County of San Francisco, their officers, agents,
and employees, as additional insureds, with a company or
companies acceptable to PORT. Such policy or policies
shall cover the leased premises and its operation against
claims for personal injury and death in an amount of not
less than $500,000.00 for injury or death of any one person,
and $1,000,000.00 for injury or death of all persons in any
one accident, and $100,000.00 for propefty damage. TENANT
shall furnish to PORT a certificate evidencing the fact
that the insurance described in this paragraph has been
obtained and is in full force and effect and that such
insurance cannot be cancelled or a change made affecting
coverage within fifteen (15) days' prior notice to PORT.
TENANT shall promptly notify PORT of any change in the
terms of such policy or policies and shall provide PORT
with copies thereof. Said policy or policies shall either
contain a broad form of contractual liability coverage,
including leases, or there shall be attached to the

policy or policies an endorsement providing that such
insurance as is provided for therein shall apply to the obli-
gations assumed by TENANT under this lease. The procuring
of this policy or policies shall not be construed to be a
substitute in any respect for TENANT's obligaéions under

this lease. TENANT and PORT shall periodically review the

-14-
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amount[of the public liability insurance carried pursuant to
thi;-paragraph,lbut in any event not less than every ten

(10) years during the term of this lease., If it is found to
be the general commercial practice in the City and County of
San Francisco to carry public liability insurance in an
amount substantially greater cr lesser than the amount then
being carried by TENANT with respect to risks comparable to
those associated with the leased premises, the amount carried
by TENANT shall be increased or decreased to conform to such
general commercial practice.

14, Indemnification. PORT and the City and County

of San Francisco, their officers, agents, and employees,
shall, except as hereinafter provided, be free from liabili-
ties and claims for damages, and suits for or by reason of
any injury or injuries to any person or persons, or property
brought upon or affixed to the premises, of any kind whatso-
ever, from any cause or causes whatsoever except for inten- .
tionally harmful or negligent acts committed solely by

PORT, or the City and County of San Francisco, or their
officers, agents, or employees while in, upon, or adjacent
to, or in any way connected with the leased premises,or in
any occupancy of said leased premises by TENANT, and TENANT
hereby covenants and agrees to save harmleés the PORT and
the City and County of San Francisco from all such liabili-
ties, claims for damages, suits, and litigation expenses.

15. " Waiver of Claims. TENANT, as a material part

of the consideration to be rendered to PORT, hereby waives
all claims against PORT, except for intentionally harmful or

negligent acts committed solely by PORT, its officers,

R a
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agents, or employees, and agrees to hold PORT harmless from
any'ql;ims for damages to goods, wares, goodwill, merchandise,
equipment and péisons in, upon, or about said premises,

except for intentionally harmful or negligent acts committed
solely by PORT, its officers, agents, or employees, arising
at any time from any cause.

16. Liens. TENANT shall keep the demised premises
and the improvements thereof frég frdm any liens arising out
of any work performed, materials furnished, or obligations
incurred by TENANT,

17. Fire Insurance.

(a) TENANT shall maintain fire and extended
coverage insurance on the leased premises. Each policy
shall name the PORT.and the City and County of San Francisco
as additional insureds. Each insurance company insuring the
premises shall be acceptable to PORT. Each policy shall
.cover the improvements on the leased premises, except the
substructure, in an amount of at least ninety (90%) percent
of the replacement value thereof. If TENANT cannot obtain
insurance covering ninety (90%) percent replacement value at
a reasonable cost, then TENANT shall so notify PORT and
shall be entitled to carry such lesser insurance as is prudent
under the circumstances. TENANT shall furnish PORT with a
certificate evidencing such insurance and stating that such
insurance cannot be cancelled or a change made in coverage
without the insurer first furnishing fifteen (15) days
advance written notice to PORT.

- TENANT agrees tc notify PORT promptly of all

changes in the terms of each policy-and agrees to provide
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PORT with copies thereof. Any funds received by TENANT
from‘aﬁy damage_which is covered by such insurance policy
shall be immédigfely deposited by TENANT in a trust account
in the names of the TENANT and the PORT for repair or replace-
ment of the improvements on the leased premises. The funds
in said account shall be used solely for repairs and replace-
ments on the premises. TENANT agrees to further make such
repairs and replacements to the_zﬁll extent of the funds
recovered under the policy or policies. Plans and specifi-
cations for such repairs and shall be submitted to and
approved by the Chief Engineer of PORT which approval shall
not be unreasonably withheld. If TENANT declines to repair
the damage or replace the improvements to the full extent of
the proceeds, the portion of the pro;eeds representing pay-
ment for damage for which title has vecsted in PORT shall be
conveyed to PORT free of all claims. If TENANT fails to
.repair as provided herein, PORT may elect to make such
repairs and replacements itself from such funds, but PORT
shall not be required to use the funds for such repair or
replacement. TENANT may, if it so elects, repair and replace
in an amount greater than the funds derived from the policy,
but in that event it shall have no claim against PORT for
any excess funds spent. Title to all improvements, includ-
ing trade fixtures, other than trade fixtures removable
without injury to the premises, shall immediately vest in
PORT on repair or replacement.

‘(b) TENANT shall cause to be maintained

throughout the term of this lease a standard policy of

e
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insurance againsﬁ the loss of income or revenﬁe £o PCRT ‘as
‘a result of the loss of use of the leased premises caused by~
+he perils inéured against in the policy or policies for fire
and extended co&erage on the imprcved premises. The income
loss to PORT shall be, for each_ggnth, one-twelfth (1/12th)
of the annual -average rental paid by TENANT in éhe preceding
twelve caleﬁdar months and said payment shall continue to PORT
as rent due hereunder for the period from the date of the
damage to the date business is recomméﬁced on the premises. '
(c) I% (1) more than fifty (50) percent of the
premises are destroyed or are so damaged by fire or other
casualty insurable under full standard eitended risk insurance
.as to become wholly untenantable, or (ii) the premises.shall
be partially or totally destroved by a cause or casualty other
than those covered by fire ard extended coverage'risk insurance,
then, in either é&ent, PORT may, if it so elects, rebuild or
put the premises in good condition and fit for occupanéy within
a reasonable time after such destruction or damage, or it may
give notice terminating this £;ase as of a date ﬁot later than
thirty (30) days after any such damage or destruction. In the
event of such termination the fire insurance ﬁroceeds required
per paragraph 17(a) shall be distributed between PORT and
'TENANT as their respective interest may appear. If PORT elects
to repair or rebuild, it shall within thirty (30) cdays after
such damage or destruction, give TENANT notice of its intention

and then shall proceed with reasonable speed to make the

repairs or to rebuild. Unless PORT elects to terminate this

- lease, this lease shall remain in full force and effect and

the parties waive the provisicns of any law to the contrary.

-18-
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18. Taxes. TENANT agrees to pay to the proper
authority any and all taxes, assessments and similar charges
on the’leased premises in effect at the time this lease is
entefed into; of'which become effective thereafter, includ-
ing all taxes levied or assessed upon the possession, use,
or occupancy, as distinguished from the ownefship of the
premises and property.

19. Compliance with Law. The premises are not to

be used in such manner nor shall business be conducted
thereon which shall in any way conflict with any valid law,
ordinance, rule, or regulation applicable to the premises,
affecting the occupancy or use of the leased premises,
TENANT's substantial failure to abide by any law, ordinance,
rule, or regulation imposed on the premises will be deemed a
violation of a condition of this lease.

20. Entry. The right is hereby reserved to PORT,
its officers, agents, and employees to enter upon the leased
‘premises at any reasonable time for the purpose of reason-
able inspection and inventory, and when otherwise deemed
reasonably necessary for the protection of its interests.
TENANT waives all claims against the PORT, or any officer,
agent or employee thereof for damages caused in the PORT's
reasonable exercise of its right hereunder. There shall be
no rebate of rent or any claim against the PORT for any loss
of occupation or quiet enjoyment of the premises occasioned
by such inspection and inventory.

21.  Condemnation.

(a) If title to the entire premises is taken

for any public or quasi-public use under any statute, or by
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right of eminent domain, or by private purchase in lieu of
eminepé domain, or if title to so much of the premises is
taken that a‘reééonable amount of reconstruction of the
premises will not result in the premises being a practical
improvement and reasonably suitable for TENANT's continued
occupancy for the uses and purposes for which the premises
are leased, then, in either event, this lease shall terminate
on the date that possession of égé premises, or part of the
premises is taken.

(b) If any part of the premises shall be so
taken and the remaining part of the premises (after recon-
struction of the then existing building. in which the premises
are located) is reasonably suitable for TENANT's continued
occupancy for the purposes and uses for which the premises
are leased, this lease shall, as to the part so taken,
terminate as of the date that possession of such part is
.taken, and the minimum rent shall be reduced in the same
proportion that the floor areu of the portion of the premises
so taken (less any additions to premises by reconstruction)
bears to the original floor area of the premises. PORT
shall, at its own cost and expense, make all necessary
repairs or alterations to the building in which the premises
are located so as to constitute the portion of the building
not taken a complete architectural unit and the remaining
premises a complete operating unit. There shall be no abate-
ment of rent during such restoration except to the extent
as otherwise provided herein.

(c) All compensation awarded or paid upon a

total or partial taking of the fee title shall belong to the
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PORT, whether such compensation be awarded or paid as com—- _
pensation for diminution in value of the leasehold or of the
fee; brovided, ﬁoweverL that PORT shall not be entitled to
any award made to TENANT for loss of business or unamortized
improvements and depreciation to and costs of removal of
stock and fixtures.

(d) TENANT shall have the right to claim
against the condemnor any other vValue attributable to the
demised premises, including but not limited to TENANT's
trade fixtures, any removable structures and improvements
made by TENANT to or upon the leased premises if title is in
TENANT, and the value of TENANT's leasehold interest, over

and above the amount paid to PORT.

22. Maintenance'gz Tenant. Title to the real

prdperty, substructure, and all buildings and improvements
located thereon, are in PORT. The term "improvements" shall
"include all trade fixtures where title has vested in PORT,
but shall exclude trade fixtures where title has not vested
in PORT and where removal may be had without structural
injury to the premises. Despite the fact that title is in
PORT, PORT shall have no obligation to maintain either the
substructure or the leased premises or any part thereof
including utility service within the leased premises. 1If,
however, the substructure is damaged by‘fire, acts of war,
or acts of God, or any other cause oth?r than wear and tear
or deterioration, TENANT will not be required to replace or
repair the substructure. If the damage to the substructure
for which TENANT has no responsibility for repéir hereunder
substantially affects TENANT's use, and PORT does not elect

to repair, this lease may be cancelled at the option of
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either party. If, however, PORT does elect to repair, the
lease will be cqntinued but rent will be abated to the
extent, and éuring the period, TENANT's use is affected. In
the event of damage to the substructure of the improvements
by ordinary wear and tear or deterioration, or, if improve-
ments do not meet the standard of maintenance required by
PORT for such uses as TENANT is making of the leased premises,
then, in that event, TENANT shall promptly undertake such
maintenance or repair and complete the same with due dili-
gence. PORT will make periodic inspections cf the premises
and will advise TENANT when maintenance or repéir of either
the substructure or the improvements is required. TENANT
shall thereupon promptly undertaké such maintenance or
repair and complete the same with due'diligence. If TENANT
fails to do so after reasonable notice in writing from PORT,
‘PORT in addition to the remedies it has hereunder, may make
such maintenance or repairs and TENANT shall reimburse PORT
therefor. Nothing contained herein, however, shall require
either TENANT or PORT to repair or replace the improvements
as a result of damages caused by acts of war, earthquake,
tidal wave, or other acts of God, except that this provision
shall not affect the obligations of TENANT to make repair
to improveménts for damages required to be covered by insurance
by TENANT under paragraph 17 hereof. 1In the event of damages
in this category, TENANT's obligations shall be as set forth
in paragraph 17.

In the case of damage by third persons, the party
receiving such reimbursement sh;ll devote such reimbursement

to the repairs. If reimbursement for démage by third persons
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is made by TENANT, TENANT shall deposit the proceeds and use
the funds in the same manner as required in paragraph 17
hereqfi PORT does not warrant that either the substructure
or the improéeménts will last during the term of this lease
and TENANT takes this lease with knowledge that it must
throughout the entire term of this lease repair, replace,
maintain, and rebuild said substructure.

On termination of this lease, the premises, including
the substructure, must be usablé_énd‘in substantially as
good condition as when the premises were first tendered to
TENANT hereunder after adjustment is made for normal deteri-
oration over the term., If TENANT fails to leave the premises
or substructure in such condition, PORT may make such repairs
or replacements and TENANT shall pay the cost therefor.
Nothing herein contained shall relieve TENANT of its obli-
gation to submit plans to the Chief Engineer of PORT and
obtain approval therefore or to obtain such other permits
from governmental bodies as may be required.

23, Nondiscrimination Provisions. Nondiscrimi-

national provisions attached hereto are made a part hereof.
Where the term "contractor" is used therein it shall be
deemed to mean "tenant."

24, Waiver of Breach. The waiver by PORT of any

breach of any term, covenant or condition herein contained
shall not be deemed to be a waiver of such term, covenant

or condition with respect to any subsequent breach of the
same or any other term, covenant or condition herein con-
tained. The subsequent acceptance of rent hereunder by PORT

shall not be deemed to be a waiver of any term, covenant or
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condition of this lease, other than the failure of TENANT
to pay_the particular rental so accepted, regardless of
PORT's knowledge_of such preceding breach at the time of
acceptance oé such rent. Noc act or omission by either the
PORT or TENANT shall constitute a modification of this
lease, it being understood by all parties that this lease
may be changed or otherwise modified only by written agree-
ment of all parties.

——

25. Successors. The covenants and conditions

herein contained shall, subject to the provisions as to
assignment, apply to and bind the heirs, successors, execu-
tors, administrators and assigns of all of the parties
hereto; and all of the parties heretoc shall be jointly and
severally liable hereunder.

26. Modification of Lease. Whenever it appears

to be in the public interest, the parties hereto, by mutual
‘agreement in writing, may alter or modify the terms of this
lease, or may terminate the same with such adjustments and
for such considerations as may be fair and equitable in the
circumstances.

27. Holding Over. Any holding over after the

expiration of the term of this lease shall be deemed a
month—tq-month tenancy and upon each and every one of the
terms, conditions and covenants of the within lease. In the
event of a month-to-month tenancy, PORT may cancel the same
upon thirty (30) days' notice left at the leased premises,
and TENANT shall have the privilege of cancelling the same
upon thirty (30) days' notice to PORT, all notices to be in
writing.

.
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28. Quit Claim. TENANT will, upon expiration or

—

earlier termination of this lease, peaceably and quietly
1eavé, surrendef and yield up to PORT, all and singular,
the leased premises, and, if requested, execute and deliver
to PORT a good and sufficient quit claim deeé to the rights
arising hereunder. Should TENANT fail or refuse to deliver
to PORT a quit claim deed, as aforesaid, a written notice by
PORT reciting the failure or refusal of TENANT to execute
and deliver said quit claim deed as herein provided, shall
from the date of recordation of said notice be conclusive
evidence against TENANT and all persons claiming under
TENANT, of the termination of this lease.

29, Mineral Reservation. The State of California,

pursuant to Section 2 of Chapter 1333 of the Statutes of
1868, as amended, has reserved all subsurface mineral
deposits, including oil and gas deposits, on or underlying
the leased premises. In accordance with the provision of
that Statute, the PORT shall and hereby does grant to the
State of California the right to explore and drill for and
extract said subsurface minerals, including oil and gas
deposits, from an area located by the California Grid System,
‘Zone 3, beginning at a point where x equals 1,452,333 and y
equals 481,666 which area was not improved on January 1,
1975.
30. Notices. All notices to be given pursuant to

this lease shall be addressed, if tc PORT to:

Commércial Property Manager

San Francisco Port Commission

Ferry Building
San Francisco, California 94111

-25-
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and if to TENANT to:

Mr. Jocseph Svedise
dba United Shellfish Company
Pier 47, Foot cf Jones Street

San Francisco, California 94133

or as may from time to time otherwise be directed in writing
by the parties. Notice shall be deemed to have been duly
given if and when enclosed in a properly sealed envelope, or
wrapped, addressed as aforesaid*;nd deposited, postage pre-
paid, in a post office or branch post office regularly main-

tained by the United States Postal Service.,

31. Time ig of Essence. Time is of the essence of

this lease.

32. Captions. The captions in this lease are for
convenience only and are ncot a part of this lease and do not
ir any way limit or amplify the terms and provisions of this
leasea.

IN WITNESS WHEREOF, the PORT and the TENANT have
executed this lease on this ,/4_7 day of ZQ&M?_'
1975; in the City and County of San Francisco.

CITY AND COUNTY OF SAN FRANCISCO

a municipal corporation, operating

by and through the SAN FRANCISCO
PORT COMMISSION,

o, 7 %M f/m

PORT

JOSEPH SVEDISE, doing business as

UNITED SHELLFISH COMPANY,

By /ng__(}ﬁ,é ,j/w-w

7 TENANT
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ADDENDUM TO ALL CITY AND COL:. . CF SAN FRANCISCO CONTRACTS

AMENDING THE SAN FRANCISCO ADMINISTRATIVE CODE BY AMENDING SECTIONS
12.B.1. 12B.2 AND 128 4 1 “£REOF, DEFINING LEASES, FRANCilISES, CONCESSIONS AND
SUBORDINATE AGPEFMENTS THEREUNDER AS CONTRACTS. AND PROHIBITING EM-
PLOYMENT DISCRIMINATION BECAUSE OF AGE.

Be it ordained by the People of tha City 2nd Courty of San Francisco:

Sectios 1. The San Francisco Adranistrative Cods is hereby ded by S
128.1, 12B.2 and 12B.4 thereof, i road a3 follows:
SEC. 12B.1

All coniracting agencies of the City and County of San Francisco, or anv department thereof,
sctirg for or on behalf of he City and County, shall include in all contracts. franchises, leases.
concessions or other agreements invoiving real or personal property. hercafter negotiated lei,

ded, granted, d. ded or . in any menner or as to any portion thereof
a provision obligaung the contractor, fr leasee, or other party 1o sad
agreement ot to discruminate on the ground or hecause of race. color, creed, national origin
AaDcestry, agu, sex or sexua! orientation, sgminst any emploves of, or i for emp!: with,
such L franch tessee, or . and shal! require «uch contractor, franchusee,
lessee or concessionaire to inciade a susular provision tn all subcontracts, subleases or other sub-

di a (N ded d or entered into thereunder,

(a) DEFINTTIONS. As used in this chapter the term:

“Age” refers wo and shall include any employ=e or appl far employ who has d the
ags of forty (40) years and has not attained the age of sixty-five {65} years. For the purpazes of chis
section, discrimingtion because of age shail meen dismissal from employment of. or refusal w
employ or relure any person because of his age. if such person has attuned the age of forty (40)
yeere and has not atcaired the age of siaty-five {65) vears, if the parson is physically able and
Dentally competeat to perform the services required, Age limitations of apprenticeship programs
in which the Staw or its political subdivisions parucipate shali not be considered discriminatory
withing the meaning of this section.

“Contract” skall mean and include an agreement Lo provide Libor, materials, supplies or services
in the performance of a contract, fraachise, concession or leese granted, let or awarded for and on
behalf of the City and County of San Francisco.

“Contractor™ means any person or persons, firm, partnership, corporation, or combination
thereof. who submits a bid snd/or enters into & contrace with department hends and officers
empowered by law 1o enter into contracts on the part of the City and County {or public works or

ovements to be performed, or for 2 franchise, concession or lexse of property, or for yoods,
secvices or supplies 1o be purchased, at the expense of the City and County or to be pa:d out of
moneys Jepoeited in thi: treasury or out of trust moneys under the control or collected by the City
and County.

“Subcantractor” meons any person or persons, firm, partnership, corporation or any combination
thereof, who enters into a contract or agreement with the contractor to perform a substantiai
specified portion of the Contract for publis works, improvements, supnlies, goods or services, cr for
a lease, franchise or concession, let, granted or ewarded for or on behalf of the City and County mn
sccordance with the plans and specifications of such contract. Such term shall include any con-
tractor who enters into a with any sub for the performance of 10 per cent or
mors of the subcontract.

“Subcontract” shall mear and include an agreement or contract under or subordinate to a prime
contrect, franchise, lease or concession granted, let or awarded for or on behalf of the City and
County of San Francisco.

“Concession™ wcludes a grant of land or other porperty by or on behalf of the City and County of
Sap Francisco to a person for the purpse or use speaified in said grant.

“Concessionaire” shall mean and include a person who is the grantee or beneficiary of a con-
cession as herin defined.

“Fronchise” shall mean and include a right or privilege conferred by grant from the City and
County of San Francisco, or ary contracting agency thereof, and vested in and authorizing & person
o cocduct such business or engage in such activity as is specified m sard grant.

“Franchisee™ shall mean and include a person who is the grantee of beneficiary of a franchise
a5 bervin defined

“Lease” shall mean and inciude a contract by whica the City and County of San Francisco, or any
contraciing ogency thereof, grants to a person the temporary possession snd use of property, for
rewazd, udn&: latter agrees to return the same to the former at a future time.

“Lassee™ shail mean and include a person or tenant taking possession of property under a lease as
herein provided, and further includes a bailve under a baiiment agreemen: providing s rental for
personal property.

“Sublease” shall mean and include a lease by which & lesseo or tenunt grants or iets to enother
person part oc all of the jeased property for o shorter term and under which said lesses or tenant
rotains some right or witerest under the original lease.

“Sex” shall meun the character of being male or female,

“Sexual orientation” shall mean the choice of human adult sexual partner according to gender.
“Supplier” means any parson or persons, firm, partnership, cor ion, or ary hinatls
thercol. who submits 8 bid ar enters into a contract with the awarding agency of the City and
County, or who submits o bid or enters into » with any . sub . lessee,

bl franchisee or i engagod in the peri of a let, rded or
granted by or cu behaif of the city and county. for che supplying of goods, materials, services.
equipment or furnisticgs.

SEC. 128 2. NONDISCRIMINATION PROVISIONS OF CONTRACT.
Every contract or subcontrart for or on behalf of the City and County of San Francisco for public

works or for the purchsse of goods or services. as provided in $ec. 12B.1 hereof, shall contain the ..

provisions following. which shall bs kaown as the nondiscr p ions of such

In the performance of this contract, the contractor, subcontractor or supplies agrems as follows:

{2) Wherever tite work is performed or supplies are manufactured in the United States, the
contractor, subcuntractor or supplier will oot discriminate against any employee or applicant for
smployment because of race, color. religion, ancestry, national origin, age, sex, or sexusl orientation.
The contractor, subcontractor or supplier will take effirtnative action to insure that applicants are
employed. and that emplovees are treated equally during employment, without regard to their
race, color, religion, ancestry, national origin, age. sex, or sexual orientation. Such action shall
include, but 0ot be limited to, the following: employ upgrading, d ion or Lransfer; recruit-
ment or recruitment adverusing: layoff or terrunation; rates of pay or other forros of compen-
sation; and selection for trainirg, includiag apprenticeship, Nothing in this ordinance shall ruquire
o prohibit the blish of new classify of ph n any given craft. The provisions
of this section with respect to age zhal! not apply to {1) termination uf employment because of the
terms or conditions of any bona fide retiremunt or pension plan, {2) operation of the terms or
conditions of eny bora fide retirement or pension plan which has the effect of & minimum service
requirement, (3) operation of the terms or conditions of any bona fide group or insurance plan. The
ecntractor, subcontractor or supplier agrees to pust in i places, avail to employ
and appli or emplov an i for employ Botices in such form and content as
llul! be furnished or approved by the awarding authority setting forth tha provisions of this
section,

(b) xcept as in this section provided, or in cases where the law compels or provides for such
4cuon, ANy provisions in any contract agreemant or undertaking entered into on or after the
effective date of this chapter which prevent or tend to prevent the employment of any person solely
by reason of his age, who has attained the age of forty (40} years and has not attained the age of
sixty-five (65} years shail be oull and voud.

ic) The contractor, subcontractor or supplier will, in all solici or adverti for
employees placed by or on his behalf, scats that Ufied i will receive i ton for
employment without regard Lo race, creed, color, ancestry. national origin, age, sex, or sexual
ori i or adverti: that satisfy similar requirements under Fedaral
taw, subject to the approval of the awarding suthority, will aiso satisfy this requirement.

(d) The contractor, subcontrastor or supplier will send to each labor union or representative of
wor’ .rs with which he has & coll bargaining ag or other contract or understanding. a
wot , in such form and content as shall be furnished or approved hy the awarding suthority,
sdviung the said labor union or workers' representative of the contractor's, subcontractor's or
wupplisr's commitments under this section, and shail post copies of the notice 1n conspicuous places
available o empk and Li tor empls

{e) The contractor. subcontractor or supplier with premut access to his records of employment,

ploy adver L forma. and other pertinent dsta arnd records by the
awarding authority, the Fair Employment Practices Commission, or the San Francisco Human
Rights Commission, for the purposes of Investization to ascertain i with the dincrim
ination provisiors of this contract, nn: on request provide evidence that he has or will comply with
the d [ of this

{f) That contractor, subcontractor or supplier shali be deemsd to have bresched the nondiscrim-
inatinn provision uf this contract upon:

(1) A finding by the Director of the San Francisen Human Rights Commission, or such other official
whbo may be dosiznated by the Human Hignts C. that . sub actor or
supplier has wilfully vio'ated such nondiscriminatian provisions; or

[2) A finding by the Fair Employ Practicrs C of the State of California thet
contractor, subcon’ractor or supplier has violated any prowvision of tha Fawr Emplo; t Practices
Act of California or the nondiscrimination provisions of this contract: provided that the Fair
Employment Practices Commussion has issued o final neder pursuant to Section 1428 of the Labor

. o has obusined 2 tinal injunction purauant to Sertion 1429 of the Labor Code: provided
further, that jor the purposes of this provision en ordaor or shall nat be dered finel
durirg the penou within whick: (1) appeel muy be taken. or 12] the same has been stayad by order of
enart. of (3) furthor procecdings (or vacat:on. resersal or modification are in progress before a
competent sdmimuatrative or judiciai tribunal.

(3) Upon suck Ending by the Dwector of the Human Rights Commission, or other official devig.

nated by the Human Rights Commission, or the Fair Empk Practices i the
awarding authority shall notify contractor, subcontractor or suppher that unless he demonstrates to
the sausfaction of the Director of the San Francisco Human Rights Commussion, or other official
designated by the Human Rights C: h within such period es the Human Rights
Commission shall determine, that the violation has been ~orrected, action will be taken as set forth
in subparagraphs (g) and (h) hereof.

{4) The Humsn Rights Commission shall, within ten {10) days of the dato of issuance of any finding
by the Director of the Human Rights commission or other official designated by the Commission in
the snforcement of thus chapter, mail 1o any person or persons affected by said finding. a copy of taid
finding, together with written notice of his ngnt to appeal. Natice of sppeal must be filed in writing
with the Chairman of the Commission within 20 days of the date of maillng sad copy and notice.

(5) For purposes of appeal proceedings under this section, & quorum shall consist of eight
membery of the Commission. The vote of the majority of the full Commission shall be necessary to
affirm, reverse or modify such decisions, order or other action rendered hereunder, Shouid a
member of the Human Rights Comniission be designated under Sec. 12B.2(fH1) of this contract,
that Commissioner may not participate in an appeal under this soction except as & withess.

16} The presiding officer of the Commission shall have the power to administer oaths to witnesses
i appesls before the Commission under this section. In the event that any person shall fail or
refuse 10 appear 23 a witness in any such proceeding after being requested to do 30, and if it shail
appezr to the Commission that hix testimony, or books, records, documents or other things under his
control are material and relevant as evidence in the matter under deration by the C S
in the proceeding, the presiding officer of the Commission may subpoena such person. requiring his
P a2z the p ding, end ing him to bring such books, records, documents or other
things under his conteol.

(7} All appeals to the Human Rights Commission shall be open to the public. Records and minutes
shall be kept of such proceedings ard shall bo open to public inspection. Upon reachung e decision in
any appeal. the Commlssion shall give written notice thereof to the Director of the Human Rights
Commission, or other official designated by the Human Rights Commission, and to the appellant or
appellants. The decision of the Commission shall be final unless within 15 dsys of the filing and
service of written notice thereof appropriate legal procaedings are filed in a court of competent
jurisdiction by any party to this contract.

(8} If any contractor, subcontractor or suppliar under contract to the City and County of San
Francisco shall {ail to appear at sn appesl proceeding of tho Commission after kaving beer given
written notice to appear. such faiiure to appear shall be grounds for cancellation of the contract ot
subcontract-and such contractor, subcontractor or supplier shall be devmed to have forfeited all
rights, benefits and privileges thersunder.

{9) The Humun Rights Commission of San Francisce shall p !} rules and lati for

my of the nondiscrt ion provisi of 3 and such rules and regu-
lations 1, 80 far as practicable, be simiiar to those adopted in applicable Federal executiva orders.

(g) There may be deducted from the amount payable to the contractor. subconteactor or supplier
by the City and County of San Francisco under this contract a penalty of Fifty Dollars (50| for snch
person for each calendar day during which such person was discrimi against n viol of the
provisions of this contract. In addition to any other penalties herein provided for the violauon of
the no ination provisions of this contract or for the failure of any contractor, subconiractor
or supplier o abide by the rules and regulations herein contaired, this contract may be forthwith

led i dor ded. in whole or in part, by the contrecting agency upon the basis of
a finding as set forth in Sec. 12B.2i{) that the contractor, subcontractor or suppliur has diserim-
inated contrary to the provisions of this contract, and all moneys due or to beccme due hereunder
may be forfeited to, and retained by, the City and County of San Francisco.

(b} A breach of the nondiscrimination provisions in the performance of this contract shall be
deemed by the City and County of San Francisco to be & material breach of contract und basis for
determination by the officer. board or ding authority ble for ding or letting of
such that the . sub actor or supplier is an irresponsible bidder as to all
future contracts for which such contractor, subcontractor or supplier may submit bids. Such permon,
firm or corporation shall not for a period of two (2) years thereafter, or until he shall es:ablish and
carry out a program in coaformity with discrimination pi ious of this ccatract. be miowed
¢o act as a contractor, subcontractor or supplier under any contract for public works, grods or
services for oz on behalf of the City and County of San Franrisco.

(it Nothing ceatained in this contract shall be construed in any manner o as to preveat the City
and County of San Francisco from p ing any other i t may be svailable at law.

{j) Nothing contained in this contract shall Be construed in any macner 50 as to roguire Or permit
the biring of sliens on public works as prohibited by law.

{k} The contractor, subcontractor or supplicr will meet the foliowing standards for affirmative
compliance:

{1) If the contractor, subcontractor or supplier has been held to be an irresponsible bidder under
Sec. 12B.2(h) hem&ha shall furnish evidence that he‘hl: established und is carrying out a program
in conlormity with tho nondiseri i isions of this

12) The contractor, subcontractor or nrxppliar may be required to file with the Human Rights
C ission a basic Li report, which may be a oopy of the federal EEO-1, or 2 more
detailed report as d ined by the Ci ion. Wilkul folse made in such reports shall

be punishable as provided by law, No contractor, subcontracter or supplier shall be held in noncon-
formance for mot filing such a rcport with Humsn Right Commission Unless he has been
specifically required o do %0 in writing by the Human Rights Commission.

(3) Personally. or through his representatives. the contractor, subcontractor or supplior shall,
through negotistions with the unions with whom he has collective bargeining or other agrecments
requiring him to obtain or clear his empioyees through the union, or when he otherwise uses a
union as an employment resource, attempt to develop an agreement which will:

(a) Define and outline ibilities for discrimination in hiring, referral, upgrading and
training.

{b) Othorwise implement an affirmative antidiscrimination program in terms of the unions’
specific areas of sldll and geography, such as an apprenticeship program, o the end that minority
workers will be available and given an equal opportunity for employtnent.

4} The contractor, subcontractor, eupplier or trade ussociation shall notify the contracting
agency of i . discri P of this by i ms or
organzations doring the term of this contract.

SEC. 12B.4. AFFIRMATIVE ACTION GUIDELINES.

Ln order to be cligible to bid or to have a bid considered by the awarding ageacy, the contracior
in all public works contracts shall submit an affirmative actior program which sholl meet tie
requirements of the Human Rights Commission.

The Human Rights Commission may also require b and to
take part in a prebid or preaward conference in order to develop, improve or implement a
qualifying affirmative action program.

(a) Affirmative action i ination programs d ped pursuant to this section shall be
effective for a period of twelve months next suceeding the date of approval by the Human Rights
C C b al lices who are bers in good ing of &
trade i which has d an affirmative action nondiscrimination program with the
Human Righis Commission may make this i p their i for the specific
contract upon approval of the Human Rights Commission without the process of a separate prebid
or pr Such an iation agreement shzll bu effective for & perind of tweive
mocths next succeeding the date of approval by the Human Rights Commission, Trade associations
sheil provide the Human Rights Commission with a list of members in good standing in such
association. The Human Rights C. i shail \l supply ies of the ity
and County with a list of b and iers who have developed epproved
affirmative action nondiscrimination programs.

{b) The awarding agency shall be responsibie for ing sll prosc bidders ul the require-
ments of this section and also, when requested by Human rights Commission, for notifying the
Human Rights Commission of each contract which is being proposed to be nut to public bid.

ic} The proposed affirmative action prog: quired to be sub d under Sec. 12B.4 hereof,
and the prebid or preaward conference which msy be vequired by Human Rights Coramission, snall,
without limitation as to the subject or nature of employment activity, be concerned with such
eraployment practices as: A

11) Appr hip where app d programs are functioning. and other on.the-job training for
nonapprenticeable occupations;

(2} Clazsroom preparation for the job when not apprenticeable;

3y pprenticeship ed and preparati

14) Upgrading training and opportunities;

(5) Encouraging the use of contractars, subcontractors and suppliers of nl cthnic groups. pro-
vided. however, that any contract subject to this ordinance shall raquire the coatrector, subcon-
tractor or supplier to provide not less than the prevailing wage, working conditions, und practices
generaily observed in private industries in the City and County of San Francisco for such work; ana

(6) The entry of qualified minority journeymen into the industry

{d) Affirmauve action di ton ag lting from the proposed affirmative
action progrems or the prebid or preaward conferences shall not be confideniial and may be
publicized by the Human Rights Commission at its discretion, In sddition, the Hur = Rights
Cormmission may report to the Board’of Supervisors, either on request of the Board or . its own
initiative, on the progress or the problums which attend the impl of these ag; or
any other aspect of enforcement of this ordinance.

(e} Any job training or education program using the funds, focilities, or staff of the City and
County of San Francisco which. in the judgment of the Board af Supervisors or the Hurmen Bights
C 1 can make a b w p ion of ths shall submat reports to
the Human Rights commission as requested and shall be required to cooperate with tha contractors.

subcontractors, suppliors and unions and with Human Rights C for tha etfect: of
the affirmative actoa discri P developed under this ord
e e———— e
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TInited Shell Fish

Descrivtion

-

Caommencing at the intersection‘of the southerly line of Jefferson Sireet
.\;vith the ;;v'esterly line of Jones Street; running then;:e' westerly along the
SOuthe-rly line of Jefferson Street fo.r a distance of 53. 36 feet;' thence at a
right angle n~or~thér1y for a distance of 421. 80 feet; thence at a deflection ar_zgle
of 79°37" to the left for a distance of 67.64 feet; thence at a right angle nor-
therly for a distance of 12. 65 feet to the true point of beginning; thence at a
right angle westerly for a distance of 21. 98 feet; thence at a right angle'rf::'~
therly for a distancé of 17. 80 feet; thq.née at a right angle westeﬂy for a dis~
tznce of ). 50 feet; thence at a nght angle northerly for a dis.iznc.e of 4, 54 feet;
thence at 2 right' angle easterly for a distance of 9. 68 feet;.thénce at a right ax;xgle
southerly for a distance of 7. 02 £eet‘ thence at a right angle easte*ly for a dis~
tance of 13, 80 feet; thence at a right angle southerly for a distance of 14,20

feet to the true point of ‘begmr.a.ng, and containing 376 square feet of area, more

or less,

mﬂ?ﬂ R

Sheet 1 of 2
See Dwg. 8769-J-7-6
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PORT OF SAN FRANCISCO

Ferry Building
San Francisco. CA 94111
R q I\J l ]'NI Telephone 415 274 0400
MEMO D Telex 275940 PSF UR
Fax 415 274 6528

Cable SFPORTCOMM
Whniter

February 13, 1997

Hon. Michael Hardeman, President
Hon. Denise McCarthy, Vice President
Hon. Frankie Lee

Hon. Preston Cook

Hon. James R. Herman

TO: MEMBERS, PORT COMMISSION 67/144

FROM: Douglas F. Wong )odﬂ"
Executive Director

SUBJECT: Approval of percentage rental adjustment for Scoma’s Restaurant located on Pier
47 at Fisherman’s Wharf.

DIRECTOR'S RECOMMENDATION: APPROVE PERCENTAGE RENTAL
ADJUSTMENTS SET FORTH HEREIN

Scoma’s Restaurant, Incorporated (“Scoma’s”) operates Scoma’s Restaurant on Pier 47 pursuant
to Port Lease No. L-8996, whose lease term extends until April 30, 2036 (“Lease”). This Lease
provides for the payment of percentage rental, which is subject to periodic review and adjustment.
If the rates of percentage rental for like uses in San Francisco in the vicinity have increased or
decreased as of the adjustment date, then the Port is to adjust the rate of percentage rental for the
Lease accordingly. If Scoma’s disagrees on the amount of the adjustment, then Scoma’s has the
right to terminate the Lease without liability for future rent. Per an agreement between Scoma’s
and the Port, dated April 30, 1987, the next adjustment date for percentage rental under the Lease
is May 1, 1997.

The following table shows the three categories of percentage rental set forth in the Lease, and the
current percentage rental rates for these uses.

THIS PRINT COVERS CALENDAR ITEM NO. 5A



SAN FRANCISCO PORT COMMISSION

AGENDA SHEET

ORIGINATOR: Kirk Bennett, Sr. Property Manager, Northern Waterfront &
. Fisherman’s Wharf . )( Ll
f

AGENDA ITEM TITLE: Approval of percentage rental adjustment for Scoma’s Restaurant
located on Pier 47 at Fisherman’s Wharf.

DATE: February 13, 1997

Please initial at the appropriate line.

DIRECTOR, Real Estate & Asset Management
DIRECTOR, Maritime :
DIRECTOR, Planning & Development

DIRECTOR, Finance & Administration
DIRECTOR, Facilities & Operations

CITY ATTORNEY N 45
COMMISSION SECRETARY

EXECUTIVE DIRECTOR @
INSTRUCTIONS: Agenda items require the following:

*30 copies of cover Memorandum on stationery

*30 copies of all supporting documentation

*30 copies of the resolution

*10 copies of which shall be hole-punched for the Commission

Please return all Originals (cover memorandum, resolution and supporting documentation) to the Commission Secretary.
A signed copy of the package will be sent to you for your files.



WHEREAS,

WHEREAS,

WHEREAS,

RESOLVED,

PORT COMMISSION
CITY AND COUNTY OF SAN FRANCISCO
RESOLUTION NO. 97-13

0@/@/

Charter Section B3.581 empowers the Port Commission with the powe;ﬁ(
duty to use, conduct, operate, maintain, manage, regulate and control the Port

area of San Francisco; and

under Charter Section B3.581(g) leases granted or made by the Port
Commission shall be administered exclusively by the operating forces of the
Port Commission; and

Port Lease No. L-8996 with Scoma’s Restaurant, Incorporated, dated April 1,
1974 (“Lease”), provides for the adjustment in the percentage rental, effective
May 1, 1997, based upon the determination that the percentage rentals for like
uses in San Francisco in the vicinity' of the leased premises have increased or
decreased; and now therefore be it

that the Port Commission determines that the percentage rentals for the uses
indicated below in San Francisco in the vicinity of the leased premises are as
indicated below and that the percentage rental for the Lease shall be adjusted
as indicated below, effective May 1, 1997, and the Port Commission authorize
the Executive Director, or his designee, to execute the proper documentation
as needed to implement this resolution.

Food 6.5%
Alcoholic beverages & all other

items sold through the bar 6.5%
All other uses 8.5%

I hereby certify that the foregoing resolution was adopted by the Port Commission at its meeting of

February 25, 1997.

) A\ C
Secretary

G:\WP51N\AGENDAS\SCOMA .KB\ibn\February 13, 1997
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Agenda Item No. 5A

Page 2
Food 5.5%
Alcoholic beverages & all other
items sold through the bar 7.5%
All other uses 7.5%

In 1995, the Port retained a market consultant to perform a market survey and analysis of
percentage rents in the Fisherman’s Wharf vicinity. Port staff also held several discussions with
tenants at Fisherman’s Wharf whose percentage rentals were then subject to adjustment. Based
upon the independent survey and analysis obtained from the Port’s consultant, the input provided
by Port tenants and their consultants, and Port staff’s own consideration and review of the data
available to it, Port staff concluded that the percentage rental for restaurants providing full table
service which are located over the water should be adjusted to the following percentage rental

rates:

Food 6.5%
Alcoholic beverages & all other

items sold through the bar 6.5%
All other uses 85%

Based upon this staff recommendation, the Port Commission in 1996 reset the percentage rentals
for ten such restaurants at Fisherman’s Wharf to the rates indicated above. Port staff now
recommends that the Port Commission reset the percentage rental for Scoma’s Restaurant to these

same percentage rental rates effective May 1, 1997.

Prepared by: Kirk W. Bennett, Sr. Property Manager,
Northern Waterfront & Fisherman’s Wharf
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ASSIGNMENT AND AMENDMENT OF LEASES

This Assignment and Amendment of Leases ("Assignment") is made by and
between Carola Svedise, as successor in interest to Joseph Svedise, doing business
as United Shellfish Company ("Assignor"), Scoma’s Restaurant, Inc., a California
corporation ("Assignee"), and the City and County of San Francisco, a municipal
corporation ("City) operating by and through the San Francisco Port Commission
("Port”), and as to the provisions of Paragraph 6 only, Michael Svedise ("Sublessee"),
who agree as follows:

RECITALS

This Assignment and Amendment of Leases is made with reference to the
following facts:

A. Port, as landlord, and Assignor, as tenant, entered into three written
leases dated February 11, 1976, referred to as L-9170, L-9174 and L-91 75,
(collectively, the "Leases"), in which Portleased to Assignor and Assignor leased from
Port premises located in the City and County of San Francisco, commonly known as
Pier 47, foot of Jones Street, San Francisco, California and described in greater detail
in Exhibit A to each of the Leases (collectively, the "Premises"). Lease L-9175 was
amended on May 7, 1979. Lease L-9170 was amended on June 16, 1983. A map
of the Premises is attached hereto as Exhibit 1.

B. Assignor wishes to assign all of its right, title and interest in the Leases
to Assignee on the condition that Assignor be released from all of Assignor’s
obligations under the Leases.

C. Port shall consent to the proposed assignment on the conditions and
subject to the lease amendments set forth in this Assignment.

Now, therefore, in consideration of their mutual covenants and agreements, the
parties hereto agree as follows:

AGREEMENT

1. Effective Date of Assignment. This Assignment shall take effect upon
the first day of the month immediately following the month in which this Assignment

-1-
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is approved by the San Francisco Port Commission and the Board of Supervisors, and
this Assignment is fully executed by the parties hereto ("Effective Date"). Assignor
shall give possession of the Premises to Assignee on the Effective Date.

2. Assignment and Assumption. Assignor assigns and transfers to Assignee
all its right, title and interest in the Leases, and Assignee accepts the Assignment and
assumes and agrees to perform, from and after the Effective Date, as a direct
obligation to Port, all the provisions of the Leases, and Port hereby consents to such
assignment, upon all of the terms and conditions hereof. In particular, without limiting
the foregoing, Assignee shall be bound by the use restrictions and terms set forth in
Paragraph 5 of the Leases as amended hereby. Port’s consent to this Assignment
shall not waive the restriction concerning further assignment.

3. Consideration. In consideration of this Assignment, Assignee agrees to
pay Assignor the sum of Sixteen Thousand Dollars ($16,000.00). Assignee agrees
to pay to Port on Assignor's behalf, on or before the Effective Date hereof, all
outstanding bills charged to Assignor under the Leases through July 31, 1994, in the
amount of $26,336.60. Failure of Assignee to pay such sum to Port on or before the
Effective Date shall be deemed a material default under the Leases. Assignor shall be
responsible for any additional amounts due the Port for the period prior to the
Effective Date, and in the event that said amounts are not paid prior to the Effective
Date, this Assignment shall be null and void.

i

4. Indemnity. Assignee accepts the Premises "as is," and agrees to defend,
indemnify and hold Assignor harmless from any liability, claims, actions, and damages
(including attorney’s fees) under Paragraphs 5, 6, 7, 8 and 22 of the Leases, whether
or not arising prior to the Effective Date of this Assignment.

5. Assignment Conditioned upon Consent to Sublease and Release.
Concurrent with this Assignment, Assignee hereby agrees to sublease certain of its
rights and interests under the Leases to Michael Svedise, effective on the Effective
Date, in the form set forth in Exhibit 2 attached hereto ("Sublease"). Port hereby
consents to the Sublease in the form attached hereto.

6. Indemnity by Sublessee. Sublessee and any successor 1o Sublessee
agrees to defend, indemnify and hold Assignor harmless from any and all liability,
claims, actions and damages (including attorney’s fees) not assumed by Assignee, it
being the intent of this indemnity agreement by Sublessee that in consideration of the
cancellation of said Leases, Assignor shall be fully indemnified from all liability, claims,
action, and damages (including attorney’s fees), of whatsoever kind or character

-2-
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whether known or unknown arising prior to or after the Effective Date of this
agreement.

7. Guarantee Deposit. The parties acknowledge that Port now holds a
guarantee deposit from Assignor pursuant to the Leases in the amount of $2,177.66.
Assignor hereby releases all claims to that sum against Port, and that sum shall be
held by Port for the benefit of Assignee, subject to the provisions of the Leases. On
or before the Effective Date, Assignee shall reimburse Assignor for the amount of the
actual guarantee deposit on the Leases in the approximate amount of $2,177.66, plus
any interest accumulated thereon.

8. Attorneys’ Fees. If either party hereto brings an action or proceeding
(including any cross-complaint or counterclaim) against the other party by reason of
a default, or otherwise arising out of this Agreement, the prevailing party in such
action or proceeding shall be entitled to recover from the other party its costs and
expenses of suit, including but not limited to reasonable attorneys’ fees, which shall
be payable whether or not such action is prosecuted to judgment. "Prevailing party"”
within the meaning of this Section 8 shall include, without limitation, a party who
substantially obtains or defeats, as the case may be, the relief sought in the action,
whether by compromise, settlement, judgment or the abandonment by the other party
of its claim or defense. If any party commences an action against any of the parties
arising out of or in connection with this Assignment, the prevailing party shall be
entitled to recover from the losing party reasonable attorneys’ fees and costs of suit.

9. Successors. This Assignment shall be binding on and inure to the benefit
of the parties and their successors.

10. Counterparts. This Assignment may be executed simultaneously in one
or more counterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same instrument.

11.  Notices. All notices, requests, demands and other communications under
this agreement shall be in writing and served personally on the party to whom notice
is to be given, or upon transmission if delivered by facsimile, or on the third day after
mailing if mailed to the party to whom notice is to be given, by first-class mail,
registered or certified, postage prepaid, and properly addressed as follows:

To Assignor at: Carola Svedise
2313 Cipriani Bivd.
Belmont, CA 94002

-3-
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To Assignee at: Scoma’s Restaurant, Inc.
Pier 47
San Francisco, CA 94133

To Port at: Manager, Fisherman’s Wharf
Port of San Francisco
Ferry Building, Room 3100
San Francisco, CA 94111

12. Governing Law. This agreement shall be construed in accordance with
and governed by the laws of the State of California as applied to contracts that are
executed and performed entirely in California.

13. Releases.

a. - Release of Assignor and Port Under the Leases. As of the

Effective Date, Port and Assignor, its successors and assigns, shall fully
and unconditionally release and discharge each other from their
respective rights and obligations under the Leases and any oral or written
modifications thereof.

b. Release of Port by Assignor. Assignor, after having
consulted with their attorneys, hereby waives the benefit of, releases
and forever discharges City, Port and their commissioners, officers,
employees and agents (the "Releasees”), from any and all presently
existing liabilities, claims, demands, damages, causes of action, rights
of offset or defenses of every kind and nature (including without
limitation, tort claims), whether known or unknown, which Assignor may
have against the Releasees, or which they may be entitled to assert in
connection with or arising in any way out of the Leases or the Premises
defined therein, including without limitation any presently existing claim
or defense (including any and all claims or defenses based upon the
allegedly tortious or other conduct of the Releasees or on their behalf)
with respect to the Leases or the Premises defined therein, whether or
not presently suspected, contemplated or anticipated to the extent the
events giving rise to the same shall have occurred on or prior to the date
hereof. Assignor, after having consulted with their attorneys, hereby
expressly waive the benefits of the provisions of Section 1542 of the
California Civil Code, which provides as follows:

A general release does not extend to claims which the
creditor does not know or suspect to exist in his favor at

-4-
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the time of executing the release which, if known by him,
must have materially affected his settlement with the
debtor.

14. Time is of the Essence. Time is of the essence as to each and every
provision of this Lease.

15. Amendment of Leases.

a. Assignment and Subletting. Paragraph 10 of each of the

Leases is hereby deleted in its entirety and replaced by the following
language:

10. Assignment and Subletting.

10.1 Definition of Transfer. The occurrence of any of the
following (whether voluntarily, involuntarily or by operation
of Law) shall constitute a "Transfer” of this Lease:

(a)  anydirectorindirect assignment, conveyance,
alienation, sublease, or other transfer of Tenant’s interest
in this Lease or in the Premises, or any part thereof or
interest therein; or

(b) the use of all or part of the Premises by any
person or entity other than Tenant, except Tenant's
authorized agents or invitees; or

(e)  if Tenant is a privately-held corporation, the
dissolution, merger, consolidation or other reorganization of
Tenant, or any cumulative or aggregate sale, transfer,
assignment or hypothecation of fifty percent (50%) or more
of the total capital stock of Tenant or any sale or
cumulative sales of fifty percent (50%) or more of the
value of the assets of Tenant; or

(d) if Tenantis a partnership or an unincorporated
association, (i) the withdrawal or substitution (whether
voluntarily, involuntarily or by operation of Law and
whether occurring at one time or over a period of time) of
any partner(s) owning fifty percent (50%) or more of said
partnership or association, or (i) the cumulative or
aggregate sale, transfer, assignment or hypothecation of
fifty percent (50%) or more of any interest in the capital or

-5.-
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profits of such partnership or association, or (iii) the
dissolution of the partnership or association.

As used herein, the term "Transfer" includes a
transfer of any interest in this Lease held by any subtenant,
assignee, or transfcree, but does not include any
hypothecation, encurnbrance or mortgage of this Lease
made in accordance with Section 11.

10.2 Port’s Consent Required. Tenant shall not make or
permit any Transfer of this Lease except with the prior
written consent of Port in each instance as evidenced by
Port Commission resciution and in full compliance with all
o' the terms and provisions of this Section 10. Any
Transfer of this Lea:e occurring without full compliance
with all of the terms :nd conditions hereof shall constitute
an incurable breach by Tenant and shall be voidable at the
option of Port.

10.3 Request for T:nsfer. Tenant shall give Port at least
forty-five (45) days prior written notice of any desired

ansfer (herein "No ' ce of Request to Transfer") and shall
provide Port with tt - following information in writing: (1)
t':e name, address, - gal composition and ownership of the
proposed transfere:= (2) the current balance sheet and
p ofit and loss statc nents (herein "financial statements"”)

r the proposed t
rson who is to b
s Lease, such f
iting to be true
cordance with g
d to cover a peri
fective date of th
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nsferee and for any other entity or
liable for Tenant’s obligations under
ancial statements to be certified in
ind correct and to be prepared in
erally accepted accounting principles

of three years prior to the proposed
Transfer (or for such shorter period as
ee or other person may have been in
escription of the terms and conditions
1sfer, including copies of any and all
or assignment agreements or other
truments concerning the proposed
ription of the proposed use of the
osed transferee, including any required
or improvements to the Premises that
y such transferee in order to facilitate
) complete information regarding all
e or other consideration to be given in
e Transfer; (6) a list of personal,
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business and credit references of the proposed transferee,
(7) a current financial statement of Tenant, and (8) any
other information, documentation or evidence as may be
requested by Port, all in sufficient detail to enable Port to
evaluate the proposed Transfer and the prospective
transferee. Tenant’s Notice of Request to Transfer shall
not be deemed to have been served or given until such time
as Tenant has provided Port with all information set forth
hereinabove. Tenant shall immediately notify Port of any
modifications to the proposed terms of the Transfer.

10.4 Port’s Consent/Refusal to Consent. Upon receiving
a Notice of Request to Transfer, Port shall have the right to
do any of the following:

(a) Port may consent to the proposed Transfer,
subject to any reasonable conditions upon such Transfer,
which conditions may include, without limitation: (i) that
the proposed transferee expressly assume all obligations of
Tenant under this Lease without, however, Port releasing
Tenant therefrom; (ii) that in the event this Lease is
terminated prior to the expiration of any sublease, at the
election of Port, such termination shall operate to terminate
all existing subleases entered ‘into by Tenant without
further notice from Port; and (iii) that the sublease or other
Transfer agreement contain: (A) an indemnification clause
and waiver of claims provisions in favor of Port and City
identical to those contained in Section 14 of this Lease; (B)
a clause requiring the proposed transferee to name City,
Port and their agents as additional insureds under all liability
and other insurance policies; and (C) a clause requiring the
proposed transferee to acknowledge Port’s right to demand
increased insurance coverage to normal amounts consistent
with the proposed transferee’s business activities on the
Premises.

(b)  Port may deny its consent to the proposed
Transfer on any reasonable ground. Reasonable grounds
shall include, without limitation, any one or more of the
following: (i) that the proposed transferee’s financial
condition is or may become insufficient to support all of the
financial and other obligations of this Lease; (ii) that the use
to which the Premises will be put by the proposed
transferee is inconsistent with the terms of this Lease or
otherwise will materially and adversely affect any interest

-7-
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of Port; (iii) that the nature of the proposed transferee’s
intended or likely use of the Premises would involve an
increased risk of the use, release or mishandling of
hazardous materials or otherwise increase the risk of fire or
other casualty; (iv) that the business reputation or character
of the proposed transferee or any of its affiliates is not
reasonably acceptable to Port; (v) that the proposed
transferee is not likely to conduct on the property a
business of a quality substantially equal to that conducted
by Tenant; or (vi) that Port has not received assurances
acceptable to Port in its sole discretion that all past due
amounts owing from Tenant to Port (if any) will be paid and
all other defaults on the part of Tenant (if any) will be cured
prior to the effectiveness of the proposed Transfer.

If Port denies its consent to the proposed Transfer
pursuant to this subsection (b), and if Tenant shall so
request in writing, Port shall provide to Tenant a statement
of the basis on which Port denied its consent.

(c)  One hundred percent (100%) of all sums paid
or payable to Tenant by the transferee in excess of the
then-existing Rent payable by Tenant attributable to the
portion of the Premises being transferred, including without
limitation, any rent and all other sums or other
consideration received by Tenant as a result of the
Transfer, in whatever form (less expenses for verifiable,
reasonable and customary brokerage commissions, Tenant
Improvements, lease concessions, value of Tenant’s trade
fixtures conveyed and other expenses actually paid or
obligations incurred by Tenant in connection with the
Transfer and/or expenses of operating the Premises paid or
incurred by Tenant) shall be paid by Tenant to Port
immediately upon receipt thereof by Tenant as Additional
Rent hereunder. Notwithstanding the foregoing, in the
event this Lease is assigned in connection with a sale of
Tenant’s business, including the sale of Tenant's trade
fixtures at the Premises and Tenant’s goodwill, and the
assignee will continue to operate the same business that
Tenant operated at the Premises, then the sums payable by
Tenant to Port pursuant to this Section 10.4(c) shall be
limited to those amounts attributable to the value of
Tenant’s leasehold interest and shall not include amounts
attributable to the value of Tenant’s goodwill, as such
amounts are determined by Port in Port’'s reasonable
discretion.

-8-
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(d)  Tenant acknowledges and agrees that each of
the rights of Port set forth in this Section 10 is a
reasonable limitation on Tenant’s right to assign or sublet
for purposes of California Civil Code Section 1951.4.

(e) No consent to any proposed Transfer, whether
conditional or unconditional, shall be deemed to be a
consent to any other or further Transfer of this Lease, or
any other Transfer of this Lease on the same or other
conditions. No interest of Tenant in this Lease shall be
assignable by operation of law.

10.5 Fees for Review. Tenant shall reimburse Port for all
costs, including without limitation attorney’s fees, which
are incurred by Port in connection with the review,
investigation, processing, documentation and/or approval of
any proposed Transfer.

10.6 No Release of Tenant. The acceptance by Port of
Rent or other payment from any other person shall not be
deemed to be a waiver by Port of any provision of this
Lease or to be a consent to any subsequent Transfer or to
be a release of Tenant from any obligation under this Lease.
No Transfer of this Lease shall in any way diminish, impair
or release any of the liabilities and obligations of Tenant,
any guarantor or any other person liable for all or any
portion of Tenant’s obligations under this Lease. The joint
and several liability of Tenant and Tenant’s successors or
transferees and the obligations of Tenant under this Lease
shall not be discharged, released or impaired by any
agreement by Port modifying any provision of this Lease or
extending time for performance hereunder or by any waiver
or failure of Port to enforce any obligations hereunder.

10.7 Assignment of Sublease Rents. Tenant immediately

and irrevocably assigns to Port, as security for Tenant's
obligations under this Lease, all of Tenant's interest in any
rent from any Transfer of all or any part of the Premises:
except that, until the occurrence of an act of default by
Tenant, Tenant shall have the right to receive, collect and
enjoy such rents.

b. Use of Premises. Paragraph 5 of Lease No. L-9175 is hereby amended
to include the following additional language:

-9-
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The Premises may also be used for a bait and tackle retail
business; charter boat booking office and/or related office
uses: and/or services supporting commercial and sport
fishing boats, and their owners, employees, and customers
(for example, laundry, restroom, and shower facilities)
(collectively, "Fishing SupportUses"”). Fishing Support Uses
shall be limited to the area designated by cross-hatches on
Exhibit 1 attached hereto.

c. City Requirements. The following language is added to the Leases as
new paragraph 33:

33. City Requirements.

33.1 Non-Discrimination. Tenant shall not, in the operation and use of
the Premises, discriminate against any person or group of persons solely
because of race, color, creed, national origin, ancestry, age, sex, sexual
orientation, disability or acquired immune deficiency syndrome (AIDS) or
AIDS related condition {ARC). The provisions of Chapters 12B and 12C
of the San Francisco Administrative Code, relating to nondiscrimination
by parties contracting with the City and County of San Francisco, are
incorporated herein by this reference and made a part hereof as though
fully set forth herein. Tenant agrees to comply with all provisions of
such Chapters 12B and 12C that apply to tenants of the City and
County of San Francisco.

33.2 MacBride Principles-Northern Ireland. City -urges companies doing
business in Northern Ireland to move towards resolving employment .

inequities and encourages such companies to abide by the MacBride
Principles. City urges San Francisco companies to do business with
corporations that abide by the MacBride Principles.

33.3 Tropical Hardwood Ban. City urges Tenant not to import,
purchase, obtain, or use for any purpose, any tropical hardwood or
tropical hardwood product.

-10-
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment
and Amendment of Leases in the City and County of San Francisco on the dates

written below.

Date: AN S 4.4

Date: [l Y~ ,4;/

AS TO PARAGRAPH 6 ONLY:

Date: //“ 7 - 77

APPROVED AS TO FORM:

LOUISE H. RENNE
CITY ATTORNEY

By: M&L )

NEIL H. SEKHRI
Deputy City Attorney

Port Commission Resolution No. 94-132

Board of Supervisors Ordinance No.
16-95

[H:\.. \legal\wp5 T\neil\shellfsh.Ise]

ASSIGNOR:

\Z/-‘-«L AL ,‘:/{/."t":.‘»(:./-l.-?. »
CAROLA SVEDISE

ASSIGNEE:

SCOMA'’S RESTAURANT, INC.

Bv:%j.q 4/ (?'/.ew i

Its: >

SUBLESSEE:

Mﬂé—\

MICHAEL SVEDISE

PORT:

CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation
operating by and through the SAN
FRANCISCO.PORT COMMISSION

By:

DENNIS P. BOUEY
Executive Director

Date: 2= 6-495
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MEMORANDUM

November 3, 1994

TO: MEMBERS, PORT COMMISSION
Hon. Preston Cook, President
Hon. Anne Halsted, Vice President
Hon. Frankie G. Lee
Hon. Francis J. O’Neill
Hon. Michael Hardeman

FROM: Dennis P. Bouey
Executive Director

SUBJECT: Approval of Assignment and Amendment of Leases for United Shellfish Company
at Fisherman’s Wharf and Approval of Sublease

DIRECTOR’S RECOMMENDATION: APPROVE ASSIGNMENT AND AMENDMENT
OF LEASES FOR UNITED SHELLFISH COMPANY AND APPROVAL OF SUBLEASE

BACKGROUND

United Shellfish Company occupies the premises at Fisherman’s Wharf demised in the following
three leases: L1-9170, L-9174, and L-9175 ("Leases"). These premises are shown on the
attached Exhibit 1.

The original Tenant of the Leases was Joseph Svedise, who operated United Shellfish Company
at Fisherman’s Wharf from the 1940s until he passed away in 1993. Since then, his widow,
Carola Svedise, has been the Tenant, and United Shellfish Company has been operated by her
nephew, Michael Svedise. United Shellfish Company has recently encountered some financial
difficulties, and as of October 31, 1994, owed the Port $34,212.43 under the Leases.

The terms of the Leases all commenced on April 1, 1975 and will ‘expire on April 30, 2036.
The size of the premises and the current monthly rents are shown in the table on the next page.

THIS PRINT COVERS CALENDAR ITEM NO. 5A






Agenda Item No. 5A
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Size of Premises Current
Lease No. (Sq. ft.) Monthly Rent
L-9170 339 $ 143.48
L-9175 4.466 1.080.31
Sub-total 4,805 $1,223.79
L-9174 2,310 955.70
Total 7,115 ' $2,179.49

The uses permitted by the Leases consist of "wholesale fish processing, fish storage, marine food
preparations and such other uses as are reasonably related thereto”. Lease No. L-9175 also
provides that use of the Premises "shall not include any retail sales nor sales to any persons or
entities who are not engaged in the retail sale of fish and marine food, who do not intend to
transact retail sales of such items nor who intend to consume such items".

PROPOSED TRANSACTION

The proposed transaction involves three components: (1) assignment of the Leases; (2)
amendment of the Leases; and (3) subleasing the premises demised in two of the Leases.

1. Assignment of Leases

The Leases will be assigned from Carola Svedise ("Assignor") to Scoma’s Restaurant,
Inc. ("Assignee"). The Effective Date of the assignment will be the first day of the
month immediately following the month in which the transaction is approved by the San
Francisco Port Commission and the Board of Supervisors, and the Assignment is fully
executed by the parties. As of the Effective Date, the Assignor will be released from all
obligations under the Leases. The consideration which will be paid to the Assignor by
the Assignee will consist of $16,000, plus payment of all outstanding charges due the
Port under the Leases through July 31, 1994, which totaled $26,336.60. (The balance
due the Port will be paid by the Assignor prior to the Effective Date of this transaction).

2. Amendment of Leases

The Leases will be amended to include the assignment and subletting provisions of the
current Port Standard Lease and to include City requirements involving Non-
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Discrimiﬂation, MacBride Principles-Northern Ireland, and Tropical Hardwood Ban. In
addition, the permitted use provisions of Lease No. L-9175 will be amended to include
the following language:

"The Premises may also be used for a bait and tackle retail business; charter boat
booking office and/or related office uses; and/or services supporting commercial
and sport fishing boats, and their owners, employees, and customers (for
example, laundry, restroom, and shower facilities) (collectively "Fishing Support
Uses"). Fishing Support Uses shall be limited to the areas designated by cross
hatches on Exhibit 1 attached hereto."

It is the intent of the Assignee and the Sublessee to renovate the area designated for
Fishing Support Uses in order to offer much needed services to the fishing fleet at
Fisherman’s Wharf.

Sublease

The Assignee will sublease the premises demised in Lease Nos. L-9170 and L-9175 to
Michael Svedise ("Sublessee"), who will continue to operate the United Shellfish
Company on these Sublease Premises, as well as operate the Fishing Support Uses in
conjunction with the Assignee. The term of the sublease will be five years, with three
more options to extend the term by an additional five years each. The initial base rent
for the Sublease Premises will be $1,223.79 per month (which is identical to the amount
paid by the Assignee to the Port for the Sublessee Premises, with the same future
adjustments in the base rent as required by the Leases with the Port. The Sublessee will
also pay fixed additional rent of $352.69 per month for five years, constituting
amortization at 8% interest of $17,394.30, which represents a portion of the amount paid
by the Assignee toward the balance owed the Port by the Assignor. The Sublessee will
also be responsible for all other rent, charges, utilities and wharfage relating to the
Sublease Premises, and the Sublessee will be responsible for maintenance and repairs to
the Sublease Premises.

The first two components of this transaction will be documented in an Assignment and
Amendment of Leases agreement, and the third component will be documented in a separate
Sublease Agreement. Both of these documents have been approved as to form by the City
Attorney. '

Prepared by: Frederick White, Director
Tenant and Maritime Services






WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOLVED,

RESOLVED,

PORT COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO. 94-

Charter Section 3.581 empowers the Port Commission with the power and duty
to use, conduct, operate, maintain, manage, regulate and control the Port area of
San Francisco; and

under Charter Section 3.581(g) leases granted or made by the Port Commission
shall be administered exclusively by the operating forces of the Port Commission;
and )

Port Commission approval is being sought for the assignment of Leases L-9170,
L-9174 and L-9175 and for an amendment of said Leases, as set forth in the
Memorandum of Agenda Item 5A for the Port Commission Meeting on
November 15, 1994; and

Port Commission approval is being sought for the subleasing of the premises
demised in Leases L-9170 and L-9175, as set forth in the Memorandum of
Agenda Item SA for the Port Commission Meeting on November 15, 1994; now
therefore, be it

that the Port Commission hereby approves the Assignment and Amendment of
Leases, the business terms of which are set forth in the Memorandum of Agenda
Item SA for the Port Commission Meeting on November 15, 1994, and hereby
authorizes the Executive Director of the Port to execute the same on behalf of the
Port and forward said Assignment and Amendment of Leases to the San Francisco
Board of Supervisors for approval by ordinance pursuant to City Charter Section
7.402-1; and be it further

that the Port Commission hereby consents to the sublease of the premises demised
in Leases 1.-9170 and 1.-9175, the business terms of which are set forth in the
Memorandum of Agenda Item 5A for the Port Commission Meeting on
November 15, 1994.

I hereby certify that the foregoing resolution was adopted by the Port
Commission at its meeting of November 15, 1994

I:\tenants\agendas\united. mem\KB\jef\November 3, 1994 Secretary






MEMORANDUM
April 18, 2025

TO: MEMBERS, PORT COMMISSION
Hon. Kimberly Brandon, President
Hon. Gail Gilman, Vice President
Hon. Willie Adams
Hon. Stephen Engblom
Hon. Steven Lee

FROM: Elaine Forbes
Executive Director

SUBJECT: Request approval of a Mutual Termination Agreement with Scoma’s
Restaurant, Incorporated for Lease No. L-9170 and Lease No. L-9175 for
Premises at Al Scoma Way SWL 302 San Francisco, CA 94111, subject to
Board of Supervisor’s approval.

DIRECTOR'S RECOMMENDATION: Approve the Attached Resolution No. 25-22

EXECUTIVE SUMMARY

Scoma’s Restaurant, Incorporated, a California corporation (“Tenant”) leases premises
under Lease L-9170 and Lease L-9175 (“Smokehouse”) and both leases expire on April
30, 2036. The Smokehouse has fallen into disrepair and most of the Smokehouse has
been red-tagged?!. Tenant pursued several opportunities to redevelop the Smokehouse,
but none came to fruition and no further redevelopment plans are contemplated due to lack
of capital.

Port staff are proposing to enter a mutual termination agreement with no termination fee
for the Smokehouse for Real Estate, Resilience, and Planning purposes as described in

! Pursuant to the 3020-SUB13-1-2019 RSA Smokehouse Substructure report. See attached 2019 Rating Map — Exhibit
1.
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this memorandum. Once the termination is complete, Port will demolish the buildings,
deck, and piles, and retain a portion of the deck for a small public overlook, if feasible.

The termination saves Scoma’s an average of $44,000 per year in rent, further abatement
of hazardous materials, reduction in liability, and improved aesthetics. Potential total Rent
lost due to the termination through lease expiration in 11 years is approximately $480,000.

Resilience supports the termination to pave the way for the demolition as part of the Wharf
J9 Phase 1 project because it results in the removal of the red-tagged and seismically
vulnerable wharf and buildings and eases the construction of a new raised seawall that
includes improvements to Al Scoma Way. Funding is available for the approximately $1.5
million project through General Obligation Bond funds.

The termination and subsequent demolition support Planning goals to provide an
opportunity for expanded public access to the waterfront as well as open waterfront views.
The project includes creating a small overlook to augment the rejuvenated public access
provided by the nearly complete off-the-boat fish sales float at Wharf J9. Removal of the
Smokehouse will pave the way for the Wharf J9 Phase 2 resilience work. There may also
be fill removal credits from the San Francisco Bay Conservation and Development
Commission (BCDC) for the removal of this in-water structure. With improved public
access Port staff believe more people will notice and patronize Scoma’s.

Port staff recommend approval of the proposed mutual termination agreement as Port staff
believe the Port’s interests are best served by regaining possession of the Smokehouse
premises to allow for demolition commencing inDP fall 2025.

STRATEGIC PLAN ALIGNMENT

Termination of the Smokehouse leases and subsequent demolition supports the following
goals of the Port’s Strategic Plan:

Economic Recovery

Tenant Recovery: Scoma’s is struggling to find stabilization in the post-COVID economy.
The termination of Smokehouse Leases will save Scoma’s an average of approximately
$44,000 in annual rent and a reduction in insurance costs. Improved public access may

bring more customers to Scoma’s.

Equity
Scoma'’s has a large diverse staff, and the termination of the Smokehouse leases will be a
step towards stabilization and job retention.

Resilience
The termination of the Smokehouse leases will assist in making the seismically vulnerable
seawall ready for upgrades as part of the Wharf J9 Phase 2 resilience project.



Evolution

Open Space: The Smokehouse premises block views of the inner lagoon from Al Scoma
Way. The view of the inner lagoon and further is compromised by the Smokehouse from
the restaurant locations on Taylor Street. Removal of the Smokehouse and construction of
a small overlook will improve views and provide new public access to these waterfronts.

Engagement
Public Awareness: The removal of the Smokehouse and completion of the J9 off-the-boat

fish sales float will provide new opportunities for activation and public access in this
previously moribund area.

BACKGROUND

United Shellfish Company was the original tenant for the premises at Fisherman’s Wharf
under leases L-9170 and L-9175 (“Leases”)?. These premises are shown on the attached
Exhibit 2 from the 1994 assignment to Scoma’s. The original tenant was Joseph Svedise,
who operated United Shellfish Company at Fisherman’s Wharf from the 1940s until he
passed away in 1993. The Leases both commenced on April 1, 1975 and expire on April
30, 2036.

The Port’s rapid structural assessment from May 2006 concluded that a significant number
of the substructure cap beams and stringers were dry rotted and the seawall at the north-
west corner suffered considerable undermining. The allowed overwater load was limited to
50 pounds psf (yellow). By the 2019 survey, the two buildings and an open canopy
structure over the substructure looked to be vacant and abandoned as shown in the 2019
Figure 1 photo on the next page.

In 2019 the facility was designated as unsafe (red) and access prohibited. Subsequently,
Scoma’s subtenant terminated operations in 2020. Scoma’s began dismantling the
structures, including removing asbestos and performing pile work in anticipation of
redeveloping the facility.

However, due to capital constraints, work on the redevelopment stopped and the sub and
superstructures have continued to deteriorate as shown in Figure 2 on the next page.

2 Also included was Lease L-9174 which is not part of this recommendation as it is separate from Smokehouse.
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Figure 1-2019

Figure 2 — Summer 2024



The Leases require that on termination the Premises are to be surrendered in as-good-as-
received condition, or, at Port’s election, Tenant shall be obligated at its own expense to
demolish and remove down to ground level.

Neither of these is a viable option because a large part of Scoma’s ownership has
transitioned into a younger generation of family members with approximately 18 different
ownership interests. A common theme among most of the ownership is to conserve
capital. Rebuilding Smokehouse is not a current investment objective. Due to financial
constraints, it is unlikely that Scoma’s at lease expiration in 2036 will be able to return the
Premises in their original condition or demolish the improvements.

The project name is WRP Wharf J9 Replacement Project, Phase 1.5 - Smokehouse
Demolition. The budget for the project is approximately $1.5 million and likely eligible to be
paid for with General Obligation Bond proceeds. The project will be supported by San
Francisco Public Works As-Needed Design and Job Order Contract (JOC) Construction as
well as Port Planning, Real Estate, Maritime, and Engineering divisions.

The physical demolition is slated to commence in September 2025 based on the mid-
January 2025 schedule provided by the project manager:

Schedule: *Dependent on ability to contract on time, env. permits, & successful negotiations with JOC contractor

Hazmat Survey (G. Bibbins, in-progress) September 2024 - January 2025
Bring on Designer (DPW As-MNeeded) January 2025 - February 2025
Develop Demo Plans, Specs March 2025 - May 2025

Bring on Contractor (DPW JOC) April 2025 - June 2025

*JOC negotiations can start early™

Contractor Mobilization July 2025 - September 2025
Abatement and Building Demolition (on-land) September 2025 - October 2025
Deck and Pile Demolition (in-water) October 2025 - November 2025
Public platform construction November 2025 - December 2025
Closeout December 2025 - January 2026

As noted, the schedule could change depending on design, permitting, regulatory
approval, and negotiations with a contractor.

PROPOSED TERMS OF AGREEMENT

Port staff propose to waive Smokehouse's remaining rent due on the Effective Date of the
Mutual Termination Agreement (“MTA”). There is no termination fee proposed for the early
termination.



Originally, Leases No. L-9170 and No. L-9175 were set for termination the day before
demolition was slated to commence in approximately September 2025, but could be later if
demolition was delayed. However, Scoma’s objected to the floating termination date, and
through subsequent discussions, Port agreed to a termination date of the earlier of
demolition commencement or December 31, 2025, regardless of the date of demolition
commencement.

Port staff agreed to this change because Resilience is reasonably confident of
commencing demolition of the structures in September 2025 (before the fixed termination
date of December 31, 2025), and if the timing slips, the next opportunity to demolish would
arise in Spring 2026 not adding significantly to Port’s exposure to liability.

The MTA requires continued compliance with the terms of the Leases up to the actual
termination date, primarily maintaining the required insurance. The MTA includes mutual
releases of liability and other standard terms. Tenant must also meet its obligations and be
in good standing under its remaining leases?3.

A copy of the proposed MTA for Scoma’s Smokehouse leases L-9170 and L-9175 is on file
with the Port Commission Secretary.

STAFF ANALYSIS AND DISCUSSION

The Smokehouse is in poor condition and unsafe and would require a complete rebuild,
including pile replacement to become operational. This would be an expensive endeavor
and could take several years to accomplish.

On top of the time and cost to rebuild, the Leases expire April 30, 2036 and this relatively
near-term expiration would make it hard for Scoma’s or an independent investor to achieve
a risk-adjusted return based on the remaining term of the Leases. Port has the option to
extend the term of the Leases, making it a more attractive investment opportunity, but this
may have a negative impact on Port’s plans for Phase 2 of the J9 Wharf resilience work.

Since 2020 (the COVID era), Scoma’s has seen a decline in annual sales, and while 2022-
2024 sales average 90% of 2019 sales, inflationary increases in labor and cost of goods
and other operating expenses have reduced cashflow to the extent that the restaurant has
not been profitable since 2019.

Since Port has the means and funding to start to demolish the Smokehouse by fall 2025,
this is a good opportunity to not only help Scoma’s stabilize operations but also achieve
Port goals.

3-8996 (Restaurant)
L-9174 (Storage)
License No. 16926 (Outdoor Dining)
License No. 9959 (Parking)
TRF 013 (Landing Fees)



Rationale for the termination of the Smokehouse Leases includes:

e The red-tagged structure is a liability and Scoma’s does not have the financial
means to improve it. Termination and subsequent demolition will reduce potential
liability for Scoma’s and perhaps provide insurance savings.

e The wharf and building are seismically vulnerable, and demolition would avoid an
uncontrolled collapse, particularly after an earthquake and the need to manage the
aftermath.

e The structure is a navigation hazard because of the containment booms and
occasionally piles have fallen into the water and floated in the inner lagoon.

¢ Termination of the Leases and demolition of the red-tagged and unsafe structure
will improve the aesthetics of the inner harbor and provide an opportunity for
expanded public access to the new J-9 Wharf float for off-the-boat fish sales.
Removal creates better views of the inner harbor, particularly from the restaurants
surrounding the inner lagoon.

e The Port desires to support its restaurants as they regain footing in this new local
economy. Termination of the leases will save Scoma’s approximately $35,000 in
rent per year, obviate continuing maintenance responsibilities, and eliminate the
repair or demolish obligations when the Leases expire.

e The removal of the structure will ease Wharf J9 Phase 2 construction issues for
improvements to Al Scoma Way and a new raised seawall protecting against sea
level rise and earthquake risk.

Fill Credits: As part of the process, Port Planning recommends seeking a fill removal credit
from BCDC for the demolition and further recommends Port submits a regionwide permit
request with BCDC to have a record of the removal. However, Port cannot assume a
replacement in kind in the future. If BCDC approves the fill credit it would be available as
an offsetting mitigation for future development. Future replacement proposals would need
to go through a new permitting/approval process with BCDC.

Total Rent due under the Leases from May 2025 (assumed rent termination date) through
April 2036 totals approximately $480,000. The loss of this potential rent is offset by the
benefits of the demolition discussed above. If there was an uncontrolled collapse of the
structure, for example, it could lead to potential liability more than the potential rent. Based
on 2023 and 2024 operating performance, there is no guarantee that Scoma’s can
continue to pay this rent for the balance of the lease term.

RECOMMENDATION

Port staff recommend that the Port proceed to finalize the Mutual Termination Agreement
on the stated terms and seek Port Commission and Board of Supervisor’s approval of the
Mutual Termination Agreement.



Prepared by: Don Kavanagh, Senior Property Manager
Real Estate and Development

Through: Kimberley Beal, Assistant Deputy Director
Real Estate and Development

For: Scott Landsittel, Deputy Director

Real Estate and Development

Attachments: Exhibit 1 — Smokehouse — 2019 Structural Rating Map
Exhibit 2 — Premises



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOLVED,

RESOLVED,

PORT COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO. 25-22

Charter Section B3.581 empowers the Port Commission with the
power and duty to use, conduct, operate, maintain, manage, regulate,
and control the Port area of the City and County of San Francisco; and

Scoma’s Restaurant, Incorporated, a California corporation (“Tenant”)
leases premises under Lease L-9170 and Lease L-9175 (“Leases”) for
premises along Al Scoma Way over bay waters (“Smokehouse”); and

Smokehouse was deemed unsafe and red-tagged in 2019 and the
sub-tenant subsequently ceased operating and despite Tenant’s
efforts Smokehouse continues to deteriorate; and

Tenant has no financial ability or willingness to redevelop
Smokehouse or when the Leases expire return Smokehouse in as-
good-as-received condition or demolish it; and

The Leases expire on April 30, 2036 and have no early termination
option and Port and Tenant desire to terminate the leases before the
natural expiration; and

Port and Tenant now wish to agree on an orderly termination of the
Leases per the terms of the Mutual Termination Agreement on file with
the Commission Secretary (the “Mutual Termination Agreement”) and
as described in the memorandum accompanying this resolution; and

Among other things, the Mutual Termination Agreement paves the
way to demolish the Smokehouse, does not require payment of a
termination fee due to the benefits that accrue to Port and public by
such demolition, and Tenant’'s continued performance of the
obligations of the Leases, particularly payment of rent and maintaining
insurance coverage, and continues to require that the Tenant perform
under Tenant’s other leases, all as more particularly described in the
Memorandum to the Port Commission dated February 21, 2025; now,
therefore be it

That, subject to Board of Supervisors’ approval, the Port Commission
approves the Mutual Termination Agreement and authorizes the
Executive Director or her designee to execute such agreement in
substantially the same form on file with the Port Commission
Secretary; and be it further

That the Port Commission authorizes the Executive Director to enter
into any additions, amendments, or other modifications to the Mutual
Termination Agreement that the Executive Director, in consultation

-9-



with the City Attorney, determines, when taken as a whole, to be in the
best interest of the Port, do not materially increase the obligations or
liabilities of the City or the Port, and are necessary or advisable to
complete the transactions which this Resolution contemplates and
effectuate the purpose and intent of this Resolution, such
determination to be conclusively evidenced by the execution and
delivery by the Executive Director of such documents.

| hereby certify that the foregoing resolution was adopted by the Port Commission
at its meeting of April 22, 2025. DocuSigned by:

Jenica Lin

l Secretary
2A9BEFOAAF934F9...
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Exhibit 1
Smokehouse — 2019 Structural Rating Map
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Exhibit 2

Premises
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Docusign Envelope ID: 5SEB92CBB-704E-434A-9456-5ADE1AD22A99

. . . . Received On:
San Francisco Ethics Commission

25 Van Ness Avenue, Suite 220, San Francisco, CA 94102 File #:
Phone: 415.252.3100 . Fax: 415.252.3112
ethics.commission@sfgov.org . www.sfethics.org

250689

Bid/RFP #:L-9170 & L-9175

Notification of Contract Approval
SFEC Form 126(f)4
(S.F. Campaign and Governmental Conduct Code § 1.126(f)4)
A Public Document

Each City elective officer who approves a contract that has a total anticipated or actual value of $100,000 or
more must file this form with the Ethics Commission within five business days of approval by: (a) the City elective
officer, (b) any board on which the City elective officer serves, or (c) the board of any state agency on which an
appointee of the City elective officer serves. Formore information, see: https://sfethics.org/compliance/city-
officers/contract-approval-city-officers

1. FILING INFORMATION
TYPE OF FILING DATE OF ORIGINAL FILING (for amendment only)

original
AMENDMENT DESCRIPTION - Explain reason for amendment

2. CITY ELECTIVE OFFICE OR BOARD
OFFICE OR BOARD NAME OF CITY ELECTIVE OFFICER

Board of Supervisors Members

3. FILER’S CONTACT

NAME OF FILER’S CONTACT TELEPHONE NUMBER
Angela calvillo 415-554-5184
FULL DEPARTMENT NAME EMAIL
office of the Clerk of the Board Board.of.Supervisors@sfgov.org
NAME OF DEPARTMENTAL CONTACT DEPARTMENT CONTACT TELEPHONE NUMBER
Don Kavanagh 415.274.0501
FULL DEPARTMENT NAME DEPARTMENT CONTACT EMAIL
PRT Port of San Francisco don.kavanagh@sfport.com

SAN FRANCISCO ETHICS COMMISSION — SFEC Form 126(f)4 v.12.7.18 1


mailto:ethics.commission@sfgov.org
http://www.sfethics.org/
https://sfethics.org/compliance/city-officers/contract-approval-city-officers
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Docusign Envelope ID: 5SEB92CBB-704E-434A-9456-5ADE1AD22A99

5. CONTRACTOR

NAME OF CONTRACTOR TELEPHONE NUMBER
Scoma’s Restaurant, Incorporated 415.771.4383

STREET ADDRESS (including City, State and Zip Code) EMAIL
1965 Al Scoma way, San.Francisco, CA 94133 mcostello@scomas.com

6. CONTRACT

DATE CONTRACT WAS APPROVED BY THE CITY ELECTIVE OFFICER(S) | ORIGINAL BID/RFP NUMBER | FILE NUMBER (If applicable)
250689

L-9170 & L-9175

DESCRIPTION OF AMOUNT OF CONTRACT

Mutual Termination Agreeemnt

NATURE OF THE CONTRACT (Please describe)

Mutual Termination of two leases representing the "Smokehouse" on Al Scoma way held by
Scoma's Restaurant Incorporated, to pave the way for the demolition of the red-tagged
Smokehouse. Both leases expire on April 30, 2036 and the early termination will result in the
loss of potential rent of approximately $480,000.

7. COMMENTS

8. CONTRACT APPROVAL

This contract was approved by:
|:| THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM

A BOARD ON WHICH THE CITY ELECTIVE OFFICER(S) SERVES

D Board of Supervisors

THE BOARD OF A STATE AGENCY ON WHICH AN APPOINTEE OF THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM SITS

SAN FRANCISCO ETHICS COMMISSION — SFEC Form 126(f)4 v.12.7.18 2



Docusign Envelope ID: 5SEB92CBB-704E-434A-9456-5ADE1AD22A99

9. AFFILIATES AND SUBCONTRACTORS

List the names of (A). members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or
contract.

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE

1 Creedon Thomas CEO

2 Costello Mariann other Principal officer
3 Creedon Cheryl other Principal officer
4 Creedon Thomas Board of Directors

5 Creedon Cheryl Board of Directors

6 Scoma Cheryl Board of Directors

7 Scoma Sancia Board of Directors

8 Scoma II A.J. Board of Directors

9 Creedon Cheryl Shareholder

10 Creedon QSST Cheryl Shareholder

11 Creedon QSST Thomas Shareholder

12 Scoma QSST Sancia Shareholder

13 Scoma Cheryl Shareholder

14 Scoma II QSST A.J. Shareholder

15 Scoma II A.J. Shareholder

16

17

18

19

SAN FRANCISCO ETHICS COMMISSION — SFEC Form 126(f)4 v.12.7.18 3



Docusign Envelope ID: 5SEB92CBB-704E-434A-9456-5ADE1AD22A99

9. AFFILIATES AND SUBCONTRACTORS

List the names.of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or
contract.

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

SAN FRANCISCO ETHICS COMMISSION — SFEC Form 126(f)4 v.12.7.18 4



Docusign Envelope ID: 5SEB92CBB-704E-434A-9456-5ADE1AD22A99

9. AFFILIATES AND SUBCONTRACTORS

List the names.of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or
contract.

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE

39

40

41

42

43

44

45

46

47

48

49

50

I:I Check this box if you need to include additional names. Please submit a separate form with complete information.
Select “Supplemental” for filing type.

10. VERIFICATION ‘

I have used all reasonable diligence in preparing this statement. | have reviewed this statement and to the best of my
knowledge the information | have provided here is true and complete.

| certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

SIGNATURE OF CITY ELECTIVE OFFICER OR BOARD SECRETARY OR DATE SIGNED
CLERK

BOS Clerk of the Board

SAN FRANCISCO ETHICS COMMISSION — SFEC Form 126(f)4 v.12.7.18 5



Introduction Form
(by a Member of the Board of Supervisors or the Mayor)

I hereby submit the following item for introduction (select only one)

1 For reference to Committee (Ordinance, Resolution, Motion or Charter Amendment)
2 Request for next printed agenda (For Adoption Without Committee Reference)
(Routine, non-controversial and/or commendatory matters only)
3 Request for Hearing on a subject matter at Committee
4 Request for Letter beginning with “Supervisor inquires

5 City Attorney Request

6 Call File No from Committee.

7 Budget and Legislative Analyst Request (attached written Motion)
8 Substitute Legislation File No.

9. Reactivate File No. l

10.  Topic submitted for Mayoral Appearance before the Board on

The proposed legislation should be forwarded to the following (please check all appropriate boxes):
[ Small Business Commission 0 Youth Commission [1 Ethics Commission

[0 Planning Commission ~ [J Building Inspection Commission [] Human Resources Department

General Plan Referral sent to the Planning Department (proposed legislation subject to Charter 4.105 & Admin 2A.53)
O Yes J No

(Note: For Imperative Agenda items (a Resolution not on the printed agenda), use the Imperative Agenda Form.)

Sponsor(s)

Sauter

Subject

Mutual Termination Agreement of Real Property — Smokehouse — Scoma’s Restaurant

Long Title or text listed

Resolution authorizing the Executive Director of the Port of San Francisco to execute a Mutual Termination Agreement with Scoma’s
Restaurant, Incorporated, a California corporation for Port Lease No. L-9170 and Port Lease No. L-9175 between the Port of San

F sco Sco taurant, for pre along Al S er s (“Smoke ; and uth the

E tive ctor rt of San Franc enter into or ons to the Term on ement that do
not materially increase the obligations or liabilities to the City and are necessary to effectuate the purposes of this Resolution.

Signature of Sponsoring S
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