City and County of San Francisco
- Office of Contract Administration
Purchasing Division

*
.[\

Seventh Amendment

THIS AMENDMENT (this “Amendment”) is made as of April 15, 2013 in San
Francisco, California, by and between Motorola Solutions, Inc., formerly Motorola, Inc.
(“Contractor™), and the City and County of San Francisco, a municipal corporation (“City”),
acting by and through its Director of the Office of Contract Administration.

RECITALS

WHEREAS, City and Contractor have entered into the Agreement (as defined below);
and

WHEREAS, City and Contractor desire to modify the Agreement on the terms and
conditions set forth herein to increase the contract amount, and update standard contractual
clauses; and

WHEREAS, approval for this Amendment was obtained when the Civil Service
Commission approved Contract number 4073-12/13 on February 4, 2013;

NOW, THEREFORE, Contractor and the City agree as follows:
1. Definitions. The following definitions shall apply to this Amendment;

a,  Agreement. The term “Agreement” shall mean the Agreement dated September 22,
1997 between Contractor and City as modified by:

First Amendment May 18, 1998,

Second Amendment September 24, 1998,

Third Amendment August 11, 1999,

Fourth Amendment ™ May 19,2000, _

Fifth Amendment November 21, 2000, and T
Sixth Amendment November-17, 2006. T

b.  Other Terms. Terms used and not defined in this Amendment shall have the
meanings assigned to such terms in the Agreement.

2. Modifications to the Agreement. The Agreement is hereby modified as follows:

a. Section 3.03(e). Section 3:03(e), “Additional Equlpment Purchase,” of the Agleement
cuirently reads as follows:

In addition fo and separate and apart from the Equipment to be purchased for
the Project, the City may, but is not obligated to, purchase Additional
Equipment and related Services from Contractor in accordance with Section
4.02(a) hercof. The City may purchase up to ten million dollars® worth of
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Additional Equipment and Related Services under this Master Agreement and
Amendments without further approval of the Board of Supervisors.

Such section is hereby amended in its entirety to read as follows:

In addition to and separate and apart from the Equipment to be purchased for
the Project, the City may, but is not obligated to, purchase Additional
Equipment and related Services from Contractor in accordance with Section
4.02(a) hereof. The City may purchase up to eighteen million dollars
($18,000,000) worth of Additional Equipment and Related Services under this
Master Agreement and Amendments without further approval of the Board of
“Supervisors.

2b. Insurance. Section 9.01 is hereby replaced in its entirety to read as follows:
9.01 Insurance
a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the

full term of the Agreement, insurance in the following amounts and coverages:

(1) Workers® Compensation, in statutory amounts, with Employers’
Liability Limits not less than $1,000,000 each accident, injury, or illness; and

. (2} Commercial General Liability Insurance with limits not less than
$2,000,000 each occurrence, $4,000,000 aggregate for bodily injury, property damage, contractual
liability, personal injury, products and completed operations,

(3) Commercial Automobile Liability Insurance with limits not less
than $2,000,000 each occurrence Combined Single Limit for Bodily Injury and Property
Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

(4) Professional liability insurance, applicable to Contractor’s

profession; with limitsot-lessthar $1;000,000each clainT with tespect to tiegligent acts,
errors or omissions in connection with professional services to be provided under this
Agreement,

b,  Commercial General Liability and Commercial Automobile Liability
Insurance policies must be endorsed to provide:

(1) Include as Additional Insured the City and County of San Francisco,
its Officers and Employees.

(2) That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whom claim is
made or suit is brought. :
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¢.  Regarding Workers® Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Confractor by virtue of the
payment of any loss. Contracior agrees to obtain any endorsement that may be necessary
to effect this waiver of subrogation. The Workers® Compensation policy shall be endorsed
with a waiver of subrogation in favor of the City for all work performed by the Contractor
and its employees.

d.  Contractor agrees to provide thirty days” advance written notice to the
City of reduction below the limits required above or nonrenewal of coverages or
cancellation of coverages for any reason. Notices shall be sent to the City address in the
~ “Notices to the Parties” section. :

e.  Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
Agreement, to the effect that, should ocourrences during the confract term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

f.  [Intentionally omitted. Liability limits in Section 9.01.a were increased to
address this section.]

g.  Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be processed until the City
receives satisfactory evidence of reinstated coverage as required by this Agreement,

" effective as-of the lapse date. If insurance is not reinstated, the City may, at its sole optxon
terminate this Agreement upon thir ty days prior written notice.

] h.  Before commencing any operations under this Agreement, Contractor
shall furnish to City an Acord form certificate of insurance and blanket additional insured
policy endorsements with insurers with ratings comparable to A-, VIII or higher, that are
authorized to do business in the State of California, and that are satisfactory to City, in

form evidencing all coverages set forth above. Failure to maintain insurance shall
constitute a material breach of this Agreement.

i.  Approval of the insurance by City shall not relieve or decrease the liability
of Contractor hereunder.

i If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ensure that the subcontractor shall provide all necessary insurance as
determined by the Motorola Insurance Department and shall include the City and County
of San Francisco, ifs officers and employees and the Contractor listed as additional
insureds, Additionally, if a subcontractor is used for a transaction under this agreement,
Contractor will cause the subcontractor to provide to City with respect to its Workers’
Compensation polisy a.waiver of subrogation endorsement in favor of the City for all work
performed by the subconiractor and its employees..
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2c. " Article 10. Article 10, “Indemmﬁcatlon » of the Agreement is hereby amended m 1ts
entirety to read as follows:

16. Indemnification

a.  General Indemnity. To the fullest extent permitted by law, Contractor shall
assume the defense of, indemnity and save harmless the City, its boards, commissions,
officers, and employees (collectively “Indemnitees™), from any claim, loss, damage, injury
(including, without limitation, injury to or death of an employee of the Contractor or its
subconsultants) and liabilities of every kind, nature and description (including, without
limitation, an Indemnitee’s incidental and consequentxal damages, coutt costs, aftorney’s
fees and costs of investigation), to the extent they arise directly or indirectly, in whole or in
part, from (1) the performance of services under this Agreement, or any part of such
services, and (2) any negligent, reckless, or willful act or omission of the Contractor and
subconsultant to the Contractor, anyone directly or indirectly employed by them, or anyone
that they control (collectively, "Liabilities"), subject to the provisions set forth herein.

b.  Limitations. Subject to Section 16.03.a and b, as amended below, no insurance
policy covering the Contractor's performance under this Agreement shall operate to limit
the Contractoi’s liability under this provision. Nor shall the amount of insurance coverage
operate to limit the extent of such liability. The Contractor assumes no liability whatsoever
for the negligence or willful misconduct of any Indemnitee or the contractors of any
Indemnitee, The Contractor's indemnification obligations of claims involving
"Professional Liability" (claims involving acts, errots or omissions in the rendering of
professional services) and "Economic Loss Only" (claims involving economic loss which
are not connected with bodily injury or physical damage to property) shall be limited to the
extent of the Contractor's negligence of other breach of duty.

¢.  Copyright Infringement, Contractor shall also indemnify, defend and hold
harmless all Indenmitees from all suits or claims for infringement of the patent rights,
copyright, frade secret, trade name, trademark, service mark, or any other proprictary right
of any person or persons in consequence of the use by the Cily, or any of its boards,

commissions, officers, or employees of articles or services to be supplied in the
performance of Contractor's services under this Agreement as described more fully in
Section 10.02 of the Agreement,

16.03. Limitation of Contractor’s Liability. Section 16.03.a and b are hereby replaced
in their entirety as follows:

a. Except for personal injury or death, Contractor's total liability regardless of the
cause of action or theory of liability will be limited to the direct damages recoverable under
law, but not to exceed $18,000,000.

b. ALTHOUGH THE PARTIES ACKNOWLEDGE THE POSSIBILITY OF SUCH
LOSSES OR DAMAGES, THEY AGREE THAT CONTRACTOR WILL NOT BE
LIABLE FOR ANY COMMERCIAL LOSS; INCONVENIENCE; L.OSS OF USE, TIME,
DATA, GOOD WILL, REVENUES, PROFITS OR SAVINGS; OR OTHER SPECIAL,

[ P-550 (7-11) | 4 of 10 | April 15,2013 |




~INCIDENTAL, INDIRECT, OR CONSEQUENTIAL DAMAGES IN ANY WAY
RELATED TO OR ARISING FROM THIS AGREEMENT, THE SALE OR USE OF THE
EQUIPMENT OR SOFTWARE, OR THE PERFORMANCE OF SERVICES BY
MOTOROLA PURSUANT TO THIS AGREEMENT.

This limitation of 1 #y-piovision as set forth in Section 16.03.a and b survives the
expn ation or termination of the Agreement and applies notwithstanding any conhary
provision.

2d. Health Care Accountability Ordinance. Section 18,16 is hei‘eby replaced in ifs
entirety to read as follows and applies only to transactions involving the purchase and sale of
services or public improvement/public works transactions: .

18.16. Health Care Accountability Ordinance, Contractor agrees to comply fully
with and be bound by all of the provisions of the Health Care Accountability Ordinance
(HCAOQ), as set forth in San Francisco Administrative Code Chapter 12Q, including the
remedies provided, and implementing regulations, as the same may be amended from time
to time. The provisions of Chapter 12Q are incorporated by reference and made a part of
this Agreement as though fully set forth herein. The text of the HCAO is available on the
web at www.sfgov.org/olse. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12Q.

a.  For each Covered Employee, Contractor shall provide the appropriate health
benefit set forth in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health
plan option, such health plan shall meet the minimum standards set forth by the San
Francisco Health Commiission.

b. Not_withstanding the above, if the Contractor is a small business as defined in
Section 12Q.3(e) of the HCAOQ, it shall have no obligation to comply with part (a) above.

¢.  Contractor’s failure to comply with the HCAO shall constitute a material breach
of this agreement, City shall notify Contractor if such a breach has occwrred. If, within 30

days after receiving City’s written notice of a breach of this Agreement for v1olat1ng the
HCAO, Contractor fails to cure such breach or, if such breach cannot reasonably be cured
within such period of 30 days, Contractor fails to commence efforts to cure within such
petiod, or thereafter fails diligently to pursue such cure to completion, City shall have the
right to pursue the remedies set forth in 12Q.5.1 and 12Q.5(f)(1-6). Each of these remedies
shall be exercisable individually or in combmatlon with any other ri gh’fs or 1emedles
available to City.

d.  Any Subcontract entered into by Contractor shall require the Subcontractor to
comply with the requirements of the HCAO and shall contain contractual obligations
substantially the same as those set forth in this Section. Contractor shall notify City’s
Office of Contract Administration when it enters into such a Subcontract and shall certify
to the Office of Contract Administration that it has notified the Subcontractor of the
obligations under the HCAO and has imposed the requirements of the HCAO on

Subcontractor through the Subcontract. Each Contractor shall be responsibie for itg S
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Subcontractors® compliance with this Chapter. If a Subcontractor fails to comply, the City
may:pursue the remedies set forth in this Section against Coniractor based on the
Subcontractor’s failure to comply, provided that City has first provided Contractor with
notlce and an opportumty to obtam a cure of the violation,

e. Contlactm sha]I not dischar ge, reduce in compensation, or otherwise
discriminate against any employee for notifying City with regard to Contractor’s
noncompliance or anticipated noncompliance with the requirements of the HCAO, for
opposing any practice proscribed by the HCAO, for participating in proceedings related to
the HCAO, or for seekmg to assert or enforce any rights under the HCAO by any lawful
means.

f. Contractor represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the intent of the HCAO.

g.  Contractor shall maintain employee and payroll records in compliance with the
California Labor Code and Industrial Welfare Commission orders, including the number of
hours each employee has worked on the City Contract.

~h. Contractor shall keep itself informed of the current requirements of the HCAO.

i.  Contractor shall provide reports to the City in accordance with any reporting
standards promulgated by the City under the HCAO, including reports on Subcontractors
and Subtenants, as applicable.

j.  Contractor shall provide City with access to records pertaining to compliance
with HCAO after receiving a written request from City to do so and being provided at least
ten business days to respond.

k. Contractor shall allow City to inspect Contractor’s job sites and have access to
Coniractor’s employees in order to monitor and determine compliance with HCAO.

I, City may conduct random audits of Contractor to ascertain ifs compliance with
HCAO. Confractor agrees to cooperaie with City when it conducts such audits.

m. If Contractor is exempt from the HCAQ when this Agreement is executed
because its amount is less than $25,000 ($50,000 for nonprofits), but Contractor later entérs
into an agreement or agreements that cause Contractor’s aggregate amount of all
agreements with City to reach $75,000, all the agreements shall be thereafter subject to the .
HCAQO. This obligation arises on the effective date of the agreement that causes the = ¢+ “T#s ruwer
cumulative amount of agreements between Contractor and the City to be equal to or greater
than $75,000 in the fiscal year,

2e. Limitations on Contributions. Section 18.28 is hereby replaced in its entirety as
follows:
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18.28. Limitations on Contributions. Through cxecution of this Agreement,
Contractor acknowledges that it is familiar with section 1,126 of the City's Campaign and
Governmental Conduct Code, which prohibits any person who contracts with the City for
the rendition of personal services, for the furnishing of any material, supplies or equipment,
for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the
confract must be approved by the individual, a board on which that individual serves, or a
board on which an appointee of that individual serves, (2) a candidate for the office held by
such individual, or (3) a committee controlled by such individual, at any time from the
commencement of negotiations for the contract until the later of either the termination of
negotiations for such contract or six months after the date the contract is approved.
Contractor acknowledges that the foregoing restriction applies only if the contract or a
combination or series of contracts approved by the same individual or board in a fiscal year
have a total anticipated or actual value of $50,000 or more. Contractor further
acknowledges that the prohibition on contributions applies to each prospective party to the
contract; each member of Contractor's board of directors; Contractor's chairperson, chief
exccutive officer, chief financial officer and chief operating officer; any person with an
ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons
described in the preceding sentence of the prohibitions contained in Section 1.126. ‘
Contractor further agrees to provide to City the names of each peison, entity or committee
described above.

2f. Protection of Private Information. Section 18.32 Nondisclosure of Private
Information is hereby replaced in its entirety, as follows:

18.32 Protection of Private Information. contractor has read and agrees to the terms set
forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of Private
Infonmation,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M,
“Protection of Private Information,” which are incorporated herein as if fully set forth.
Conftractor agrees that any failure of Contactor to comply with the requirements of Section

12M.2 of this Chapter shall be a material breach of the Contract. In such an event, in
addition to any other remedies available to it under equity or law, the City may terminate
the Contract, bring a false claim action against the Contractor pursuant to Chapter 6 or
Chapter 21 of the Administrative Code, or debar the Contractor.

2g. Cooperative Drafting, Scction 18.34 is hereby added to the Agreement, as follows:

- 18,34, Cooperative Drafting, This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this Agreement,
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2g. Requiring Minimum Compensation for Covered Employees. Section 18.35 is
hereby added to the Agreement as follows and applies only to fransactions involving the
purchase and sale of services:

18.35. Requiring Minimum Compensation for Covered Employees
a.  Contractor agrees to comply fully with and be bound by all of the provisions of

the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Adminisfrative Code Chapter 12P (Chapter 12P), including the remedies provided, and

~ implementing guidelines and rules. The provisions of Chapter 12P are incorporated herein
by reference and made a part of this Agreement as though fully set forth, The text of the
MCO is available on the web at www.sfgov.org/olse/mco. A partial listing of some of
Contractor's obligations under the MCQO is set forth in this Section. Contractor is required
to comply with all the provisions of the MCO, itrespective of the listing of obligations in
this Section.

b.  The MCO requires Contractor to pay Contractor's “Covered Employees” a
minimum houtly gross compensation wage rate of $12.43 for 2013 and to provide
minimum compensated and uncompensated time off. The minimum wage rate may change
from year to year and Contractor is obligated to keep informed of the then-current
requirements. Any subcontract entered into by Contractor shall require the subcontractor
to comply with the requirements of the MCO and shall contain contractual obligations
substantially the same as those set forth in this Section. It is Contractor’s obligation to
Lx ensurg thatany subcontractors of any tier under this Agreement comply with the
o 1equnements of the MCO. If any subcontractor under this Agreement fails to comply, City -
may pursue any of the remedies set forth in this Section against Contractor.

c.  Contractor shall not take adverse action or otherwise discriminate against an
employee or other person for the exercise or attempted exercise of Iights under the MCO.
Such actions, if taken within 90 days of the exercise or attempted exercise of such nghts,
will be rebuttably presumed to be retaliation prohibited by the MCO,

d.  Contractor shall maintain employee and payroll records as required by the
MCO. If Contractor fails to do so, it shall be presumed that the Contractor paid no more
than the minimum wage required under State law.

-e.  The City is authorized to inspect Contractor’s job sites and conduct interviews
with employees and conduct audits of Contractor

f. Contractor's commitment to provide the Minimum Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shail
determine whether such a breach has occurred. The City and the public will suffer actual
damage that will be impractical or extremely difficult to determine if the Contractor fails to
comply with these requirements. Contractor agrees that the sums set forth in Section
12P.6.1 of the MCO as liquidated damages are not a penalty, but are seasonable estimates
of the loss that the City and the public will incur for Contractor's noncompliance. The
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procedures governing the assessment of liguidated damages shall be those set ft)r{h m
Section 12P.6.2 of Chapte1 12P. P R

g. Contractor understands and agrees that if it fails to comply with the
requirements of the MCO, the City shall have the right to pursue any rights or remedies
available under Chapter 12P (including liquidated damages), under the terms of the
contract, and under applicable law. If, within 30 days after receiving written notice of a
breach of this Agreement for violating the MCO, Contractor fails to cure such breach or, if
such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence cfforts to cure within such period, or thereafter fails diligently to pursue such
cure to completion, the City shall have the right to pursue any rights or remedies available
under applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of
these remedies shall be exercisable individually or in combination with any other rights or
remedies available to the City.

h.  Contractor represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the infent of the MCO.

i.  If Contractor is exempt from the MCO when this Agreement is executed
because the cumulative amount of agreements with this department for the fiscal year is
less than $25,000, but Contractor later enters into an agreement or agreements that cause
coniractor to exceed that amount in a fiscal year, Contractor shall thereafter be required to
comply with the MCO under this Agreement. This obligation arises on the effective date
of the agreement that causes the cumulative amount of agreements between the-Contractor
and this department to exceed $25,000 in the fiscal year,

3.  Effective Date, Each of the modifications set forth in Section 2 shall be effective on and
after the date of this Amendment. :

4,  Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain unchanged and in full force and effect. = e

~ IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date
first referenced above.

- CITY ' CONTRACTOR
Recommended by: Motorola Selutions, Inc.
e G oD § W4 //
Ken Bukowski Name: /U ¥ \SC /’)/h ; c/ /

Acting Director, Departinent of Technology Title: /N 5CST L co | rd Sie {( 0
. + [ i

City vendor number; 12872 77
i ’D/g:'-v':/ LA
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P
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7Approved as fo Form:

Dennis J. Herrera
City Atiorney -

By: m % W’b\@
Margarity/Gutierrez
Deputy City Attorney

"~ Approved:

Jaci Fong
Director of the Office of Contract
Administration, and Purchaser
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