© 00 N o o -~ w N Pk

N NN N NN B B R R R R R R R
O N W N P O © © N o O M W N B O

FILE NO. 081450 Amendment of the Whole ORDINANCE NO.
In Committee

12/8/2008

[Real Property Transfer Tax. Change of delinquency date; substitution of references to current
laws; conform partnership rule to state law changes; elimination of tax stamp provision and

Transfer Tax Review Board]

Ordinance amending Sections 1106, 1108, 1108.4, 1113, 1115, 1115.1 and 1115.3,

adding Section 1113.1, and deleting Sections 1109, and 1115.2 of Article 12-C of the
Business and Tax Regulations Code to (1) change delinquency date; (2) replace
references to prior bankruptcy, income tax, and local laws with references to current
laws; (3) conform rule for partnership interest transfers to state law changes; (4)
refunds permissible without a claim; (45) eliminate obsolete provision regarding
documentary tax stamps; and (56) eliminate Transfer Tax Board of Review and

references to that Board.

Note: Additions are single-underline italics Times New Roman;
deletions are stri itali i )
Board amendment additions are double underlined.

Board amendment deletions are strikethrough-normal.

Be it ordained by the People of the City and County of San Francisco:

Section 1.  Atrticle 12-C of the San Francisco Business and Tax Regulations Code is
hereby amended by amending Sections 1106, 1108, 1108.4, 1113, 1115, 1115.1, and 1115.3,
to read as follows:

SEC. 1106. EXCEPTIONS.

Any tax imposed pursuant to this ordinance shall not apply to the making,

delivering or filing of conveyances to make effective any plan of reorganization or adjustment:

(@) Confirmed under the-Federal Bankruptey-Actas-amendedTitle 11 of the United

States Code;
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d}(b) Whereby a mere change in identity, form or place or organization is

effected.

Subdivisions (a) te{d} and (b), inclusive, of this Section shall only apply if the
making, delivery or filing of instruments of transfer or conveyances occurs within five years
from the date of such confirmation approval or change.

SEC. 1108. APPLICATION TO PARTNERSHIPS; TITLE CHANGES NOT AFFECTING

OWNERSHIP.

€) In the case of any realty held by a partnership or other entity treated as a

partnership for federal income tax purposes, no levy shall be imposed pursuant to this Article

erdinanee-by reason of any transfer of an interest in a partnership or other entity treated as a

partnership for federal income tax purposes or otherwise, if:

(1)  Such partnership or other entity treated as a partnership (or another

partnership or other entity treated as a partnership) is considered a continuing partnership within

the meaning of Section 708 of the Internal Revenue Code of 1954-1986, as amended; and

(2)  Such continuing partnership or other entity treated as a partnership

continues to hold the realty concerned.

(b) If there is a termination of any partnership or other entity treated as a

partnership for federal income tax purposes within the meaning of Section 708 of the Internal

Revenue Code of 1954 1986, as amended, for purposes of this erdinanee-Article, such
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partnership or other entity shall be treated as having executed an instrument whereby there
was conveyed, for fair market value, all realty held by such partnership or other entity at the
time of such termination.

(c) Not more than one tax shall be imposed pursuant to this erdirance-Article
by reason of a termination described in Subdivision (b), and any transfer pursuant thereto,

with respect to the realty held by such partnership or other entity treated as a partnership for

federal income tax purposes at the time of such termination.

(d) The tax imposed under this Article shall not apply where the deed, instrument, or

other writing transferring title to real property between an individual or individuals and a legal entity

or between legal entities that results solely in a change in the method of holding title and in which the

proportional ownership interests in the real property, whether represented by stock, membership

interest, partnership interest, cotenancy interest, or otherwise, directly or indirectly, remains exactly

the same before and after the transfer.

SEC. 1108.4. EXEMPTION; CERTAIN CONVERSIONS OF STOCK COOPERATIVES
TO CONDOMINIUM UNITS.

Any tax imposed pursuant to this erdinanee-Article shall not apply with respect to
any deed, instrument, or writing in connection with the conversion to condominium units of the
following kind of stock cooperative project: a stock cooperative project (a) which is entitled to
an exemption from the annual limitation imposed on the number of conversions and the
annual condominium conversion lottery pursuant to Section 1396 of the San Francisco
Subdivision Code; and (b) where-in wherein 80 percent or more of the condominium units serve
as security for loans in favor of the City and County of San Francisco, pursuant to the
Homeownership Assistance Loan Fund (under San Francisco Administrative Code Section
10-117-76 10.100-108) or its predecessor program, as identified by the Mayor's Office of
Housing, prior to the conversion.
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SEC. 1113. CLAIMS FOR REFUNDS.
Claims for refunds of taxes imposed pursuant to this ordinance shall be governed by the

provisions of Sections 6.15-1, 6.15-3, and 6.15-4 of the San Francisco Business and Tax Regulations

Code , as those sections currently read and as they may be amended, or interpreted by

regulations, in the future . The references in those sections to a "return" shall mean the transfer tax

affidavit and, the references to "tax period" shall mean date of transfer, and the references to the
"Tax Collector" shall mean the Recorder . Chapter-5-{commencing-with-Section5096)-of Part 9-of

SEC. 1113. 1. REFUNDS PERMISSIBLE WITHOUT A CLAIM.

The Recorder may authorize the Controller to refund transfer tax payments, without the need

for a refund claim, if the Recorder determines:

(a) the tax was paid more than once;

(b) the amount paid exceeds the amount due as a result of an arithmetic or clerical error;

12

(c) the tax was paid on a type of transaction that is exempt from the tax.

The Recorder may authorize such a refund no later than one year after payment of the tax.
I

I
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SEC. 1115. DELINQUENCY TAXES.
€) Delinquency Penalties. The tax imposed by this ordinance is due and
payable at the time the deed, instrument or writing effecting a transfer subject to the tax is

delivered, and is delinquent if unpaid at-the-time-of recordation-thereof: thirty days later. In the

event that tax is not paid prior to becoming delinquent, a delinquency penalty of 25 percent of
the amount of tax due shall accrue. In the event only a portion of the tax is unpaid prior to
becoming delinquent, the penalty shall accrue only as to the portion remaining unpaid. An

additional penalty of 10 percent shall accrue if the tax remains unpaid in the ninetieth day

following the date of the original delinquency exceptthatthe-additional-penalty-shal-netacerue

maiting-of-neotice-of-theruling-of- the Review-Board. Interest shall accrue at the rate of one percent

a month, or fraction thereof, on the amount of delinquent tax, exclusive of penalties, from the
date the tax becomes delinquent to the date of payment. Interest and penalties accrued shall

become part of the tax.

(b)  Pest-Recording Audits. The County Recorder shal-adeptand-implementa
post-recording may audit any precedurewhich-shal-provideforareview-of-at-leastfhve-pereent-o
these-documents recorded-each-menth transferring an interest in real property;-the-said-decuments

review of those documents where the tax is likely to-be before or after any recording any deed,
instrument-or-otherwriting-effecting-the-transfer, to determine if the transfer is exempt from the tax

under this Article or is unpaid or underpaid. Fherules-procedures-and-criteriafor-conducting-such
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County Recorder may adopt and implement necessary and appropriate audit procedures.

(©) Delinquency Determination. Whenever the County Recorder;-as-the-result
of-a-pest-recordingaudit-or-otherwise-has reason to believe that the full amount of tax due
under this ordinance was not paid befere-recordation, the County Recorder may, by notice
served upon any person liable therefor, require him to furnish affidavits, true copies of relevant
records or other documentary proof sufficient to establish the amount of the consideration or
value of the interest or property conveyed and including the amount of any lien or
encumbrance remaining thereon at the time of sale; and, if it was claimed that the previeusly
recorded deed, instrument or other writing was not subject to this tax or was exempt therefrom,
the County Recorder may, by such notice, require any person liable for the tax to furnish
affidavits, true copies of relevant records or other documentary proof to substantiate such
claim. On the basis of the proof so submitted and any other available evidence, the County
Recorder shall determine whether the full amount of tax due under this ordinance was paid
before recordation and, if it was not, the County Recorder shall determine the amount of tax
which was not paid and is delinquent.

(d) Delinquency Notices. Promptly after making his or her delinquent tax
determination, the County Recorder shall record a notice of delinquent tax which shall include:

(1)  The amount of delinquent tax;

(2)  The interest that shall accrue on the delinquent tax;

(3)  The delinquency penalty then due;

(4)  The additional penalty that shall accrue if the tax is not promptly paid;

(5) A description of the real property that was transferred by the document

recorder without full payment of tax; and
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(6) A notice that if the tax, penalties and interest are not paid within 30 days,
proceeding will be taken at a noticed hearing before the Board of Supervisors to impose a lien

for the unpaid tax, together with penalties and interest, against the real property described in

the delinquency notice;and

The County Recorder shall also serve or mail copies of the notice of delinquent
tax to the person liable for the tax and to the owner or owners of the real property described in

the notice, as said owners are shown on the records of the County Tax Collector.

SEC. 1115.1. LIEN PROCEEDINGS.

€) Initiating Lien Proceedings. If the full amount of the delinquent tax, penalties and

interest is not paid within 30 days following mailing of the delinquency notice er-in-the-eventof

Beard's+uling, the County Recorder, within one year afterrecordation-of-the-document-that-was
recorded-witheutfullpayment-of when the tax became delinquent, shall report the delinquency to

the Board of Supervisors ("the Board") and request the Board to initiate proceedings to
impose a lien for the total unpaid balance against the real property that was transferred by the
document delivered reeerded without full payment of tax. Said report shall, for each delinquent
account, contain the names of the persons liable for the tax, the total amount due, including
delinquent taxes, penalties and interest, and a description of the real property that was
transferred by the document recorded delivered without full payment of tax. Upon receipt of
such report the Board shall fix a time and place for hearing the report and any protests or

objections thereto and shall cause notice of the hearing to be mailed not less than 10 days
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prior to the date of hearing to each person liable for the tax and to the owner or owners of the
real property described in the recorded notice of delinquent tax.

(b) Hearing. At the time so fixed, the Board shall meet to hear the report and any
protests or objections thereto. The Board may make such revisions, corrections or
modifications of the report as it may deem just; and in the event that the Board is satisfied with
the correctness of the report (as submitted or as revised, corrected or modified), it shall be
confirmed. The decision of the Board on the report and on all protests or objections thereto
shall be final and conclusive; provided, however, any delinquent account may be removed
from the report by payment in full at any time prior to confirmation of the report. The Clerk of
the Board shall cause the confirmed report to be verified in form sufficient to meet recording
requirements.

(c) Special Assessment Lien. Upon confirmation of the report by the Board, the
unpaid balance reported therein, including tax, penalties and interest, shall constitute a
special assessment against the real property that was transferred by the document recerded
delivered without full payment of tax; provided, however, that the special assessment, and the
lien created thereby, shall attach only to interests in the property that were held, on the date
the notice of delinquent tax was recorded, by persons liable for the tax. Each such
assessment shall be subordinate to all existing special assessment liens previously imposed
upon such parcels and paramount to all other liens except those for State, County and
municipal taxes with which it shall be in parity. The lien shall continue until the assessment
and all interest and penalties due and payable thereon are paid. All laws applicable to the
levy, collection and enforcement of municipal taxes shall be applicable to said special
assessment. The Clerk of the Board shall give notice of the confirmation of the report to each
person liable for the tax and to the owners-or owners of the real property described in the
recorded notice of delinquent tax and shall cause the confirmed and verified report to be
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recorded in the County Recorder's office and the special assessment lien on each parcel of
property described in the report shall thereupon secure an additional charge for administrative
expenses of $50 or 10 percent of the unpaid balance, whichever is higher. An action to set
aside the special assessment and the lien created thereby shall be commenced within one
year from and after the date that notice of the confirmation of the report was given to the
persons liable for the tax and to the property owners.

(d) Filing with Controller and Tax Collector. The Clerk of the Board shall file a
certified copy of each confirmed report with the Controller and Tax Collector within 10 days
after confirmation of the report, whereupon it shall be the duty of said officers to add the
amount of each special assessment to the next regular bill for taxes levied for municipal
purposes against the respective parcels of property described in the confirmed report.

(e) Payment of Special Assessment. On payment to the Tax Collector of the special
assessment, including delinquent taxes, accrued penalties, interest and the administrative
expense charge authorized by Subdivision (c) above, the Tax Collector shall cause a Release
of Lien to be recorded with the County Recorder and shall pay the statutory recording fee from
the administrative expense charge. Except for the fee paid to record the Release of Lien, all
sums collected by the Tax Collector pursuant to this ordinance shall be deposited to the
General Fund.

SEC. 1115.3. MANNER OF GIVING NOTICE.

Any notice required to be given hereunder by the County Recorder or the Board of

Supervisors;-the-Fransfer Review-Board-or-the Review-Beard-to any person shall be sufficiently
given or served if it is personally served upon such person or if it is deposited, postage
prepaid, in a post office letter box addressed to the person at the address for such person
given on a refund claim form;-a-Petition-forReview or written protests or objections to a report
of delinquency filed for or on behalf of the person or, if no such address is available, to the
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person at the official address maintained by the Tax Collector for mailing of tax bills levied
against the real property that was transferred by document recorded without full payment of
tax or, if no such address is available, to the person at the address of said real property.

Section 2. Article 12-C of the San Francisco Business and Tax Regulations Code is

hereby amended by deleting Sections 1109 and 1115.2, to read as follows:
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APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By:

Michael Slattery
Deputy City Attorney

Supervisor Peskin
BOARD OF SUPERVISORS

Page 12
12/05/08
0800551/00522711 [TR TAX12.doc]



