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FILE NO. 111373 ORDINANCE NO.

[Settlement of Layveuit ~ City to Pay $238,000 for Subsurface Easement in Alameda County]

'Ordinanc.e authorizing'settlement of a lawsuit filed by the Ci'ty and County of San

Francisca against San Mateo County Transit Distr,"'.»“t; Union Pacific Railroad Company;

- |State.of O;alifornia, Department of Transportation; Union Sanitary District for the -

County of Alameda, State of California; and Does 1 through 100, to condemn and take .
by right of emment domain a permanent subsurface easement of approxrmately 69,609
square feet in property owned by San Mateo County Transit District, located in Newark,
California, commonly known as APNs 537-0551-020 and 537-0551-021-01; filed June 3,
2010, in Alameda County Superior Court, Case No. FtG 10518243; entitled City and

County of San Francisco v. San Mateo County Transit District; Union Pacific Rai-lroad ~

Companv; State of California, Department of Transportation: Union Sanitary District for

the Counﬁv of Alameda State of California' and Does 1 through 100

Be it ordained by the People of the City and County of San Francrsco
Section 1. The City Attorney is hereby authonzed to settle the action entitled City and

Countv of San Franmsco v. San Mateo County Transit District: Umon Pacrflc Railroad

Company; State of California, Department of Transportatron Union Sanitary District for the

County of Alameda State of Cahfornla and Does 1 through 100 Alameda County Supenor

Court, Case No. RG 10518243 by the payment by the City and County of San Francisco
“City”) 1o Defendant State of Cahforma_, Depanment of Transportation of $238,000 for a
bermanent subsuiace easement of ap'proximately 69, 609 square feet on property owned by
San Mateo County Transit Dlstrlct located in Newark California, commonly known as APNs

537-0551-020 and 537-0551 021 -01, and in accordance wrth other material terms as set forth

| n the Stlpulatron for Entry of Judgment in Condemnation contalned in Board of Superwsors

File No. _11 1373 , or such amended terms as do not materially i increase the City's

City Attorney's Office - S - C L '
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obhgatlons or decrease the City's benefits, for the’ purpose of constructing the San Francisco

Public Utilities Comm:ssron s Water System lmprovement Program-Funded Pl’OjeCT
CUW3680'1 Bay Drvrsron Plpehne Relrablllty Upgrade—Tunnel The payment of $238 OOO to
Defendant State of Callfornla Department of Transportatlon shall be made from the
appropnatron in Water System lmprovement Program Funded Pro;ect CUW368()1 Bay-
Division Plpellne Rehablllty Upgrade—Tunnel |

Section 2. The above named action was flled in Alameda County Superior Court on
June 3, 2010, and the following defendants were named in the lawsuit: San Mateo County

Transit District; Union Pacific Railroad Company, State of California, Department of -

_ Transportatlon Unron Sanitary Drstnct for the County of Alameda State of California; and
Does 1 through 1OO ' |

APPROVEDAS TO. FORM AND ‘ - RECOMMENDED:

RECOMMENDED:

DENNIS J. HERRERA, City Attorney ~ SAN FRANCISCO RI?A(LS%A‘TE DIVISION
chms S Laktty — o \] -

HOMAS S. LAKRITZ = ' ' JOHN DIKW
Deputy Clty Attorney : ' Dlrector

ControHer _
-Index Code: 736846
~Sub-object Code: 05314

Bty Attorney's Office

Page 2 -
12/30/2011
n:\land\i2011\101343\00746347.doc
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FILE NO. 091279 11/24/09 RESOLUTION NO.’

[Resolution To Acquire Real Property Interests By Eminent Domain—Water System
Improvement Program-Funded Bay Drvrsron Pipeline Reliability Upgrade Tunnel. ]

' Resolution authorizing acquisition of subsurface tunne! easements in real property in

i Alameda County and San Mateo County, consisting of portlons of Alameda County

Assessor's Parcels 537-0551-028, 537-0551 -020 and 537-0551 021-01 in the City of
Newark Alameda County Assessor‘s Parcel 537—0852-008 in the Clty of Fremont, San :
Mateo County Assessor’s, ParceIs 063-590-960 and 096-230- 110 in the City of Menlo
Park, and in real property owned by San Mateo County Transit Dist'r,ict ih the City of
MenIo Park, Iocated:east of University Avenue between Assessor's Parcels 093-600-010
and 063-590-060, by emment domaln, for the publrc purpose of constructrng the Publlc
UtrI|t|es Commission Water System Improvement Program -Funded Project CUW36801, -
BayDrvrsron Pipeline Reliability Upgrade - Tunnel; adopting environmental f' ndings '
under the‘CaIif.ornia Environmental Quality‘Act ("CEQA"), CEQA G,uidelines,. and
Administrative Code‘Chapter. 31, and adopting findings of consistency with the Generald

Plan and under City’PIann-ing Code Section 101.1.

WHEREAS The San Francisco Publlc Utrhtres Commission ("SFPUC”) plans to-
constrUCt Project CUW36801 Bay Drvrsron,PlpeIrne Reliability Upgrade Pro;ect-Bay Tunnel

("Bay Tunnel” or the "Project”), under the Water System Improvement Program (WSIP") for

im'provements to the reglonal water supply system, a pubIrc use, and in connection therewith
will require rnterests in certain real property described herein; and, |

WHEREAS The objectrves of the Project, together with other Bay DIVISIon Plpelrne

(“BDPL" Reliability Upgrade projects, are to provide a seismically reliable condurt between

‘Mission Boulevard in Fremont and the Pngas Tunnel in San Mateo County, to size and

MayorNevrrsom _ ' ) : Page 1 .
: ‘ 114/24/2009
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configure the BDPL transmission system for transmission of water across the Bay for

'distribution to residents of San MateoCounty and the City and CoUnty of San Francisco,

("CCSF") to replenish local reservoirs' and to contribute toward meetiﬂng estimated average '
annual demand under conditions of both planned and unplanned faculrty outages; and,
WHEREAS California Government Code §37730 authonzes CCSF to acquire real
property by emrnent domaln for purposes of obtaining water water rights; reservorr srtes
rrghts of way for pipes, aqueducts, flumes, or other condurts and all other property and
applrances swtable and proper to supply water for the use of CCSF and its rnhabrtants and

WHEREAS Callforma Government Code § 1240.125 authorizes a local public entity to

acqmre property by eminent- domarn outsrde rts terntorral Irmlts for ‘water, gas or electric supply

purposes or for drarnage or sewer purposes; and
WHEREAS Calrfornra Government Code §25350 5 and §37350 5 authorize the Board

of Supervrsors to acquire by eminent domaln any property necessary to carry out. any of the

. powers or functions of CCSF and,

WHEREAS, CCSF requires subsurface tunnel easements in certain real property rn

Alameda County and San Mateo County, consrstrng of portlons of Alameda County

Assessor's Parcels 537-0551-028 537-0551-020 and 537-0551-021 01 in the Crty of Newark
Alameda County Assessors Parcel 537—0852-008 in the City of F remont San Mateo County -
Assessor's Parcels 063-590-060 and 096—230 110in the City of Menlo Park, and in real
property owned by San Mateo County Transit District in the Clty of Menlo Park located east
of University Avenue between Assessors Parcels 093-600—01 0 and 063-590 060 (the v

- "Subject Properties"), which subsurface easements are more partlcularly described i in

Exhlblt A (the "Subsurface Easements") a copy of which is on file with the Clerk of the Board

of Supervisors'in File'No. 090-979 and incorporated hereln by this reference for the

| construction and. 1mprovement of the Pro;ect and

Mayor Newsom. o . Page 2 i
. 11/24/2009

157




- WHEREAS, On July 9, 2009, the-Planning Commission revieWed and considered the
Fmal Environmental Impact Report {"Final EIR") for the BDPL Reliability Upgrade Projects in
Planning Department Flle No. 2005.0146E, consnstlng of the Draft EIR and the Comments and
Responses document,_ and found that the contents of said report and the procedures. through

which the Final EIR was-prep'ared; publicized, and reviewed complied with the provisions of

" the California Environmental Quality Act ("CEQA"), the CEQA Guidefines and Chapter 31 of

the San Francisco Admmlstratlve Code and found further that the Final EIR reflects the
mdependent ]udgment and.analysis of the Clty and County of San Francisco, and is adequate,
accurate and objectlve and that the Comments and Responses document contarns no |
significant reV|S|ons to the Draft EIR and certified the completion of said Flnal EIR in
compliance wrth CEQA and the CEQA Gwdehnes in its Motlon No 17918; and,

WHEREAS On July 14, 2009, the SFPUC, by Resolutlon No. 09-120, approved the
Project, adopted CEQA Flndlngs including a Statement of Overndlng Consnderatlons and a
Mitigation Monitoring and Reporting Program ("MMRP") as requnred by CEQA; and,

WHEREAS, On July 14, 2009 the SFPUC, by Resolution No. 09-120, authorized the
SFPUC General Manager o commenoe the process, in comphance with Government’ Code
Section 7260 et seq., the San- Franmsco Charter and all applxcable laws for possible
acqunsrbon of the Subsurface Easements; and,

- WHEREAS, This Board adopted Resolution No. 0371-09 in Board file no. 090979 on

September 22, 2009, adoptlng the CEQA Fmdmgs including the Statement of Overndmg

Con3|derat|ons and the MMRP for the Pro;ect srgned by the Mayor on September 29, 200¢;

and,

»,V\"IHEREAS,,The SFPUC staff obtained appraisals in compliance with California

Government Code Section 7267 et seq. and all related statutory procedures for pos‘sib'le .

acquisition of the Subsurface Easements, and on July 24,2009 and July 28, 2009, submitted

Mayor Newsom - : ‘ ~ Page3 .
11/24/2008
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_ offers to each of the owners of the Subject Properties to purchase the Subsurfacé Easements

as reqwred by California Government Code Section 7267. 2, and continues to negotlate the

possible acquisition of those interests with those owners; and |
WHEREAS, In Planning case 2009.0558R, the Department of City Planning found the

acquisition of the Subsurface Easements to be in confonnity with the General Plan and

'conSIstent with the Erght Priority Pollcres of Crty Plannrng Code Section 101 1 to the extent
. apphcable and, '

' WHEREAS, On October 27, 2009, the SFPUC adopted Resolition No. 09-0176in
WhICh the SFPUC found that (a) the publlc interest and necessrty require the proposed Project |
in order to meet the adopted WSIP levels of service of seismic and delrvery reliability, (b) the
proposed Pro;ect which includes the. constructron ofa 5-m|Ie tunnel under San Francrsco Bay. .
and surroundmg salt marsh, is planned and located in thé manner that wrll be most compatible
with the greatest pub+e %good and the least private i lnjury, based on srgmf cant evidence
of eoonomrc legal, enwronmental socral technologrcal and other consrderatrons indicating
that the proposed project is supenor to other alternatives to the Project or the Pro;ect Iocatlon ‘
the fact that CCSF would acqurre only subsurface easements, not the entire fee, and that the
proposed tunnel rtself would be Iocated at a depth below the susface of the ground of the

Subject Propertres not less than approxrmately 60 feet and (c) the Subsurface Easements are

| necessary for the PrOJect because although the shafts would be located on property owned

by CCSF in Menlo Park and Newark the tunnel portions between the two shafts would be
primarily located. outsrde the properties currently owned by CCSF; and,

WHEREAS, The acqursrtlon and use of the Subsurface Easements for constmctron of
the subsurface Bay Tunnelis compatrble w:th the exrstmg uses of the Subject Propertles for -

rarlroad salt pond and open space purposes and ‘ o

Mayor Newsom : ‘ . . ' : Page 4.
‘ : : 11/24/2008
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 \WWHEREAS, On October 27, 2009, by Resolution No. 09-0176, the SFPUC authorized

the SFPUC General Manager (a) to request that the Board of Supervisors hold a hearing to

consider adoptron ofa Resolutlon of Necessity to acquire the Subsurface Easements, and
(b) If the Board adopts said Resolution of Necessity, to take such actrons that are consrstent
with the Charter and all appllcable law, to proceed to acqunre the Subsurface Easements and
{c) in any event, to continue to discuss the acquisition with the owners of the Subject |
Properties; and,

WHEREAS This Board finds and determines that notlce of its intention fo adopt this
Resolutlon of Necessity was duly grven as required by law, ‘and on the date and at the time

and place fi f xed for hearing, this Board did hear and consrder all of the evidence presented

' now therefore, be it -

RESOLVED, By at least a two-thlrds vote of thrs Board under Code of Civil Procedure
Sections 1240.030 and ]245.230, that this Board finds and determines each of the following:

1. The public interest and necessity require the proposed Project; 7 |

2 The proposed Project is planned or Iocated in the manner that will be most
compatlble wrth the greatest pubhc good and the least pnvate injury; '

3 The Subsurface Easements in the Subject Properties sought to be acquired are .

necessary for the Pro;ect

4. The offer requrred by Government Code Section 7267 2 has been made to the

“owner of record of each of the Subject Propertles and be it

. FURTHER RESOLVED That to the extent that any portion of the Subsurface
Easements in the Subject Propertles sought to be acquired is presently appropriated to a
public use, the purpose for WhICh the acqursrtlon and use of the' Subsurface Easements is
sought, namely, for construction and operation of the Bay Tunnel, is a more necessary public
use under Section .1240.61Q of the Calrforn_ia' Code of Civil Procedure; and, be it

Mayor Newsom ’ ' o : Page 5 .
' ' 11/24/2008
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Mayor Newsom . - - S Page6

F URTHER RESOLVED That fo the extent that any portion of the Subject Properties is
presently approprlated to a public use, the purpose for which the acquisition and use of the
Subsurface Easements is sought namely; for construction and operation of the new Bay

Tunnel, is a compatlble public use under Section 1240.510 of the Cahforma Code of Civil

Procedure and, be it

. FURTHER RESOLVED That the. Crty Attorney is hereby authonzed and dlrected to .
commence proceedings in eminent domain against each owner of the Subject Propertles and
any and all mterests therein or claims thereto forthe condemnation thereof for the public use .
of CCSF together with the authorization and direction to f le any actions or comply with any
legal procedures to.obtain an order for immediate possessron forallora portion of the
Subsurface Easements as deplcted in Exhlblt A, in conformlty with existing or amended law
and, be it '

| FURTHER RESOLVED That the Board of Supennsors has revnewed and consndered
the Final EIR and record as a whole finds the action taken herein is w:thln the scope of the

Project and activities evaluated in the Fmal ElR and that the Final ElR is adequate forits use

~as the decnsmn—maklng body for the actlon taken herein; and, be lt

FURTHER RESOLVED, That the Board of Supervisors, in exerc;smg lts lndependent

8 Judgment adopts and mcorporates by reference ali prior CEQA Flndlngs adopted by the San

Francisco Publlc Utllltres Commission and this Board of Supervusors for the PrOJect lncludmg, ’

'WIthout Ilmrtatlon the CEQA Flndlngs including the Statement of Overndlng Considerations,

set forth in the San Francisco Public Utllltles Commlssmn Resolutlon No. 09—0120 and thls

. Board's fi ndmgs in Resolution No. 371-09 with respect to the approval of thlS Reso!utlon.ln

conformance with CEQA; and, be it _
FURTHER RESOLVED That the Board of Supervrsors finds that since the Final EIR

was f nahzed there have been no substantlal Project changes and no substantral changes in

- 11/24/2009
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- Pro;ect cnrcumstances that would require major revisions to the F lnal EIR due to the

involvement of new signifi cant environmental eﬁects or an lncrease in the seventy of
prewously 1dent|f ed signifi cant |mpacts ‘and there is no new lnfonnatlon of substantial
|mportance that would change the conclusnons set forth in the Final EIR; and be it

FURTHER RESOLVED, That the Board of Supervisors finds that the Project mitigation
measures set forth in the Final EIR and the MMRP and adopted by the San Francisco Public '

Utllmes Commission and this Board will be lmplemented as reﬂeoted in and in acoordance

wnth the MMRP; and, beit '

F URTHER RESOLVED, That the Board of Superwsors hereby adopts as lts own and

incorporates by reference herein, as though fully set forth, the findings of the Planning .

Department that the acqmsmon of the Property i is in confonmty with the General Plan and

consistent Wlth the Eight Priority Policies of City Plannlng Code Sectlon 101 1; and be it -
FURTHER RESOLVED That the Board of Supervisors adopts as lts owriand

mcorporates by reference herein, as though fully set forth, each of the fi nd ings made by the

‘|| SFPUC in adopting Resolution No. 09-0176 on October 27, 2009; and, be it,

FURTHER RESOLVED, That the cost of acquiring the Subsurface Easements shall be

| paid fro‘m Project funds appropriated in Appropriation Ordinance No. 0311-08, adopted by this

Board on December 16, 2099-2008, and signed by the Mayor on December 19, 2008.

11/24/2009
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" RECOMMENDED:

PUBLIC UTILITIES COMMISSION _

PV

Edward M. Hamn

Pursuant to PUC ;
Resoijution No. 09-0176

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

- Mayor NeWsom
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City and County of San Francisco * City Hal
. ‘ . : 1 Dr. Carlton B. Goodlett Place:
Tails S San Francisco, CA 541024689 -

Reso!ution

File Number: 091279 , ‘\ ‘ '>Date Passed: November 24, 2009

Resolution authorizing acquisition of subsurface tunnel easements in real property in Alameda County
and San Matea County, consisting of portions of Alameda County Assessor's Parcels 537-0551-028,
537-0551-020 and 537-0551-021-01 in the City of Newark, Alameda County Assessor’s Parcel

. - 537-0852-008 in the City of Fremont, San Mateo County Assessor's Parcels 063-580-060 and
096-230-110 in the City of Menlo Park, and in real property owned by San Mateo County Transit -
District in the City of Menlo Park, located east of University Avenue between Assessor’s Parcels 093
600-010 and 063-550-060, by eminent domain, for the public purpose of constructing the Public Utilities
Commission Water System Improvement Program-Funded Project CUW36801, Bay Division Pipeline
Reliability Upgrade - Tunnel; adopting environmental findings under the California Environmental Quality
Act ("CEQA"), CEQA Guidelines, and Administrative Code Chapter 31, and adopting findings of
consistency with the General Plan and under City Planning Code Section 101.1.

November 24, 2009 Board of Supervisors - ADOPTED

‘Ayes: 11 - Alicto-Pler, Avalos, Campos, Chiu, Chu, Daly, Dutty, Elsbemd, Mar,
Maxweli and Mirkarimi oL o ’

| hereby certify that the foregbing Resolution was ADOPTED on 11/24/2009 by the Board of
Supervisors of the City and County of San Francisco. o

City and County of San Francisco * Page25 i ‘ Printed at 8:15 am on 112509
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PUBLIC UTILITIES COMMISSION
~City and County of San Francisco

RESOLUTIONNO. _ 09-0120°

. WHEREAS, San Francisco Public Utilities Commission ("SFPUC") staff have developed
aproject description for Projects CUW36801 Bay Division Pipeline Reliability Upgrade Project—
Tunnel ("Bay Tunnel"), CUW36802 Bay Division Pipeline Reliability Upgrade Project—Pipeline
("Pipeline"), and CUW36803 Bay Division Pipeline Reliability Upgrade Project-Relocation of
BDPL Nos. 1 & 2 '("Relocation™) (collectively, the "Projects") under the Water System -
~ Improvement Program ( "WSIP") for improvements to the regional water supply system; and

WHEREAS, The objecﬁves of thé Projects are to provide a seismically reliable conduit
between Mission Boulevard in Fremont and the Pulgas Tunnel in San Mateo County, to size and j
configure the Bay Division Pipeline (BDPL) transmission system for carrying water across the

Bay for distribution to customers and to replenish local reservoirs, and to contribute toward -

meetinig estimated average annual demand under conditions of ‘both planned and unplanned-
facility outages; and . ' ' ' ) .

WHEREAS, On July 9, 2009;' the Planning Commijssion reviewed and considered the

Final Environmental Impact Report ("Final E]R'_’) in Planning Department File No. 2005.0146E,

consisting of the Draft EIR and the Comments and Responses docurnent, and found that the
‘contents of said report and the procedures through which the Final EIR was prepared, publicized,
and reviewed complied with the provisions of the Californi Environmental Quality Act
("CEQA™), the CEQA Guidelines and Chapter 31 of the San Francisco Administrative Code and
found further that the Final EIR reflects the independent judgment and analysis of the City and
County of San Francisco, and is adequate, accurate, and objective; and that the Comments and
Responses document contains no significant revisions to the Draft EIR, and certified the
completion of said Final EIR in compliance with CEQA and the CEQA Guidelines in its Motion
No. ~;and o ' L
WHEREAS, This Commission has reviewed and considered the information contained in
the Final EIR, all written and oral information provided by the Planning Department, the public,
relevant public agencies, SFPUC and other experts and the administrative files for the Project
and the EIR; and ' . ' . : : - .
; WHEREAS, The Project and Final EIR files have been made available for review by the
SFPUC and the public, in File No. 2005.0146E at 1650 Mission Street, Fourth Floor, San
Francisco,. California, and those files are part of the record before this Commission; and -
'WHEREAS, SFPUC staff prepared proposed findings, as required by CEQA ("CEQA .
- Findings") in Attachment. A to this Resolution and a proposed Mitigation, Monitoring, and
Reporting Program ("MIMRP") in Attachment B to this Resolution, which material was made
available to the public #nd this Commission for the Commission’s review, consideration, and

" action; and

WHEREAS, The Projects are capital improvement projects approved by this Commission as
* . part of the WSIP; and _ . .
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WHEREAS, A Final.Program EIR ("PEIR") was prepafed for the WSIP and certified by the
Planning Commission on October 30, 2008 by Motion No. 17734;and

WHEREAS, Thereafter, this Commission approved the WSIP and adopted ﬁﬁdings and a
MMRP as required by CEQA on October 30, 2008 by Resolution No. 08—200; and '

_ WHEREAS The Final EIR prepared for the Projects tiers from the PEIR, as authorized by
and in accordance with CEQA; and

WHEREAS The PEIR has been made available for review by the SFPUC and the pubhc
and i is part of the record before this Comm1ss1on and -

WHEREAS The SFPUC staff will comply with Government Code Sectlon 7260 et seq.
statutory procedures for possible () acquisition of interests in real property in: (1) Assessor's
Parcels # 525-0784-018-00, 525-0784-015-00, and 525-0784-014-01 owned by the City of
Fremont for the Pipeline, and real property owned by FMC Corporation, located adjacent to City
and County of San Francisco ("City") fee-owned parcels west of Willow Street in the City of
Newark; arid (2) Assessor's Parcel # 537-0852-008, 537-0551 028 owned by Carglll ’

]'nr'nmnmfpﬂ Assessor's Parcels 06 00-060.096 o d by Midpeni

- Open Space Dlslnct "and Assessor's Parcel # 537 0551 021 01 in Alameda County and propcrty

. located in San Mateo County where the SFPUC right of way crosses the SAMTRANS right of '
way at Ravenswood, east of University Avenue, both owned by SAMTRANS, for the Bay
Tunnel; and (b)long-term Lease Agreements with United States Fish and Wildlife Service
("USFWS") and California State Lands Commission ("CSLC") for property within each agency's
jurisdiction for the Bay Tunnel. The total combined purchase price for the acquisition of these
proper‘y tmetests is estimated to not exceed $50() 000 .and

WHEREAS A portion of the Pipeline Project will be located beneath a segment of Bay Road
in Menlo Park, in lieu of following the alignment of Bay Division Pipeline Nos. 1 and 2 in that
area, and SFPUC staff will seek to negotiate and enter into casement agreements with Menlo ”
Park and San Mateo County with respect to that portidn of the alignment' and

WHEREAS The Pipeline Project includes work located in the Cities of Fremont, Newark,
East Palo Alto, Menlo Park, and Redwood City, the County of San Mateo, and on SFPUC
property either leased or under permit or license to the Fremont Unified School District, the-
Newark Unified School District, the Ravenswood City Elementary School District, and the
‘Redwood City School District, and SFPUC staff will seek to enter into Memoranda of
Agreement ("MOAs") with these local jurisdictions, , addressing such matters as (a) SFPUC's
commitments to restore or replace, pursuant to agreed specifications, certain improvements
owned by the respective local jurisdictions (as further described in the proposed term sheets on
file with the Commission Secretary), (b) cooperative procedures and fees relating to local
permits, inspections, and communications to the public concerning Pipeline construction, (c) the
form of necessary encroachment permits or other property licenses for Project construction, and
(d) the partles respective 1ndernmﬁcat10n and insurance obligations; and

WHEREAS The Projects will require the SFPUC General Manager to apply for and execute
various necessary permits and encroachment permits with the City of Fremont, City of Newark,
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City of East Palo Alto, City of Menlo Park, City of Redwood City, and County of San Mateo,
which permits shall be consistent with SFPUC existing fee or easement interests, where
applicable, and will include terms and conditions including, but not limited to, maintenance,
repair and relocation of improvements-and possibly indemnity obligations; and

WHEREAS, The construction of the Bay Tunnel will require the construction of a new ,
substation that will connect to Pacific Gas and Electric’s ("PG&E") 115 KV transmission line
between the cities of Mountain View and Menlo Park, and SFPUC staff is negotiating an
- amendment to a Letter Agreement with PG&E, a draft of which is on file with the Commission

Secretary; and g e :

WHEREAS, SFPUC has issued leases, permits, or'licenses to certain parties to use for
various purposes portions of City-owned property along the SFPUC right of way where the
Project work will occur, and in some instances, there is apparent use of City-owned property by
other parties for which there is no evidence of SFPUC authorization, and it may be necessary for
the Project for the General Manager to (a) exercise rights under any such deed, lease, permit, or -
license or (b) negotiate and execute new or amended lease, permit, license, or mci‘oachm_ent" o
removal agreements (each, a "Use Instrument") with owners or occupiers of property on, or

adjacent to, City property; and

WHEREAS, Implementation of the Project mitigation measures will involve consultation
with, or required approvals by, state and federal regulatory agencies, including but not limited to
the following: U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service; California State
" Lands Commission, California Department of Transportation, State Historic Preservation
Officer, CaIifomia Department.of Fish and Game, San Francisco Bay Regional Water Quality
Control Board and Bay Area Air Quality Management District.; now, thereforc, be it

RESOLVED, This Commission has reviewed and considered the Final EIR, finds that the
Final EIR is adequate for its use as the decision-making body for the actions taken herein, and.
hereby adopts the CEQA Findings, including the Statement of Overriding Considerations,
‘aftached hereto as Attachment A and -incorporated ‘herein as part of this Resolution by this
reference thereto, and adopts the MMRP attached to .this Resolution as' Attachment B’ and-
incorporated herein as part of this Resolution by this reference thereto, and authorizes a request
- to the Board of Supervisors to adopt the same CEQA Findings, Statement of Overriding
"Considerations and MMRP; and be it; o o :

- FURTHER RESOLVED, That this Commission hereby approves Project Nos. CUW36801
Bay Division Pipeline Reliability Upgrade Project-Tunnel, CUW36802 Bay Division Pipeline
Reliability Upgrade Project-Pipeline, and CUW?36803 Bay Division Pipeline Reliability
Upgrade Project-Relocation of BDPL 1 & 2, and authorizes staff to proceed with actions
‘necessary to implement the Projects; and be it, : ' . ‘ :

.FURTHER RESOLVED, That. this Commission hereby authorizes the 'SFPUC General -
- Manager to undertake the process, in compliance with Government Code Section 7260 et seq.,
- with the San Francisco Charter and all applicable laws, for possible: (a) acquisition of interests in
real property in (1) Assessor's Parcels # 525-0784-018-00, 525-0784-015-00,and 525-0784-0] 4-

. 01 owned by the City of Fremont for the Pipeline, and real property owned by FMC Corporation,.
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located adjacent to City and County of San Francisco ("City") fee-owned parcels west of Willow
Street in the City of Newark; and (2) Assessor's Parcel # 537-0852-008, 537-055 1-028 owned by
Cargill, Incorporated, Assessor's Parcels 063-590-060,096-230-1 10, owned by Midpeninsula
Regional Open Space District, and Assessor's Parcel # 537-0551-021-01 in Alameda County and
property located in San Mateo County where the SFPUC right of way crosses the SAMTRANS
right of way at Ravenswood, east of University Avenue, both owned by SAMTRANS, for the
Bay Tunnel; and (b) long term lease agreements with the United States Fish and Wildlife Service
(USFWS) and California State Lands Commission (CSLC) for property within each agency's
jurisdiction for the Bay Tunnel project, and to work with the Director of Real Estate to seek
Board of Supervisors' approval of, and if approved, to accept and execute final agreements, and
any other related documents necessary to consummate the transactions contemplated therein, in
such form, approved by the City Attomey; and be it

FURTHER RESOLVED, That this Commission hereby authorizes the General Manager to

" negotiate and seek Board of Supervisors' approval of, and if approved, to accept and execute
easement agreements with the City of Menlo Park and County San Mateo, as necessary to allow
a portion of the Pipeline Project to be located beneath the segment of Bay Road described in the

" documents on file with the Commission Secretary, in lieu of following the alignment of Bay

"Division Pipeline Nos. 1 and 2 in that area, which easement agreements shall be in such form,
approved by the City Attorney, that the General Manager determines is in the public interest, is
. acceptable, necessary or advisable to effectuate the purposes and intent of this Resolution and is
.-in. compliance with the Charter and all applicable laws, and shall include SFPUC indemnity
obligations only if such obligations have been reviewed and approved by the San Francisco Risk
Manager; and be it : : ' ‘ :

FURTHER RESOLVED, The General Manager will confer with the Commission during the
negotiation process on real estate agreements as necessary, and report to the Commission on all
agreements submitted to the Board of Supervisors for approval; and be it '

| FURTHER RESOLVED, That this Commission hereby authorizes the General Manager to -

negotiate and execute Memoranda of Agreement to facilitate and coordinate the Project work

with the City of Fremont, City of Newark, City of East Palo Alto, City of Menlo Park, City of .

Redwood City, County of San Mateo, Fremont Unified School District, Newark Unified School.
District, Ravenswood City Elementary School District, and Redwood City School District
(collectively the “Project MOAs") in a form that the General Manager determines is in the public
‘interest and is acceptable, necessary, and advisable to effectuate the purposes and, intent of this
Resolution, and in compliance with the Charter and all applicable laws, and approved as to form
by the City Attomney. The Project MOAs will address such matters as (a) SFPUC's commitments
to restore or replace, pursuant to agreed specifications, certain improvements owned by the
~ respective local jurisdictions, (b) cooperative ‘procedures and fees relating to local permits,

" inspections, and communications to the public concerning Project construction, (c) the form of
necessary encroachment permits or. other property licenses required to permit Project
construction, and (d) the parties' respective indemnification and insurance obligations, subject to’

the San Francisco Risk Manager's approval; and, be it

FURTHER RESOLVED, That: this Commission authorizes the General Manager, or his
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designee, to apply for and execute various necessary permits and encroachment permits with the
City of Fremont, City of Newark, City of East Palo Alto, City of Menlo Park, City of Redwood .
City and County of San Mateo, which permits shall be consistent with SFPUC's existing fee or
easement interests, where applicable. To the extent that the terms and conditions of the pérmits
will require SFPUC to indemnify the respective jurisdictions, those indemnity obligations are
subject to review and approval by the San Francisco Risk Manager. The General Manager is
authorized to agree to such terms and conditions, including but not limited to those relating to
maintenance, repair-‘and relocation of improvements, that are in the public interest; and in the
judgment of the General Manager, in consultation with the City Attorney, are reasonable and

appropriate for the scope and duration of the requested use as necessary for the Project; and be it

FURTHER RESOLVED, That this Commission authorizes the General Manager to execute

- - an amendment o the letter agreement with PG&E that is substantially similar to the form of the
draft amendment on file with the Commission Secretary, providing for the construction of 2 new
substation that will connect to PG&E's 115 KV transmission line between the cities of Mountain
View and Menlo Park, with such amendments that the General Manager determines, in
consultation with the City Attorney, are in the public interest and acceptable, necessary and

advisable to effectuate the purposes and intent of this Resolution; and be it . '

FURTHER RESOLVED, That this Commission authorizes the General Manager to exercise
any right as necessary under any Use Instrument and negotiate and execute new or amended Use
- Instruments, if necessary for the Project, with owners or occupiers of property interests on, or

adjacent to, the SFPUC right of way, in a form that the General Manager determires is in the
public interest and is acceptable, necessary, and advisable to effectuate the purposes and intent of ‘
this Resolution, in compliance with the Charter and all applicable laws, and in such form
approved by the City Attorney; and be it : o

FURTHER RESOLVED, That this Commission authorizes the General Manager to consult
with, or apply for, and, if necessary, seek Board of Supervisors' approval, and if approved, to
accept and execute permits or required approvals by state and federal regulatory agencies, -
including but not limited to: U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service,
California State Lands ‘Commission, California Department of Transportation, State Historic
Preservation Officer, California Department of Fish and Game, San Francisco Bay Regional

- Water Quality Control Board and Bay Area Air Quality Management District, including terms
and conditions that are within the lawfil authority of the agency to impose, in the public interest,
and, in the judgment of the General Manager, in consultation with the City Attorney, are
reasonable and appropriate for the scope and duration of the requested permit or approval, as
necessary for the Project; and be it '

FURTHER RESOLVED, That this Commission authorizes the Géneral Manager to work

with the Director of Real Estate to seek Board approval, and if approved, to accept and execute -~ -

the real property agreements authorized herein; and be it

FURTHER RESOLVED, That this Commission authorizes the General Manager to enter into

- any ‘subsequent additions, amendments or other modifications to  the permits, licenses,
‘encroachment removal agreements, pipeline crossing agreements, leases, easemients and other -

P
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" real property agreements, or amendments thereto as descnbed herein, that the General Manager,
in consultation with the Commercial Land Manager and the City Attorney, determines are in the
~ best interests of the SFPUC and the City, do not materially decrease the benefits to the SFPUC or
the City, and do not materially increase the obligations or liabilities of the SFPUC or the City,
such determination to be conclusively evidenced by .the executlon and dehvery of any ‘such
additions, amendments, or othcr modlﬁcatlons ‘

I hereby certlfy that the foregomg resolution was adopted by the Pubhc Utilities
Commission at its meeting of ' July 14,2009

Ny ye

Secretary, Public Ubilitles Comm;ss:on
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- .. PUBLIC UTILITIES COMMISSION
City and County of San Francisco

RESOLUTIONNO." _ 09-0176

WHEREAS, San Francisco Public Utilities Commission ("SFPUC") staff have developed
a project description for Project CUW36801 Bay Division Pipeline Reliability Upgrade Projest—
Tunnel ("Bay Tunnel"), (the "Project”) under the Water System Iitprovement Program ("WSIP"M)

for improvements to the regional water supply system; and
WIHEREAS, The objectives of the Projeet, together with other Bay Division Pipeline )
(*BDPL™) Reliability Upgrade. projects, is to provide a seismically reliable pipeline. hetween
Mission Boulevard in Fremont and the Pulgas Tunnel it San Mateo County, to size and
configure -the: BDPL t{ransmission systein for trafsmission of water across.the Bay for
distribution to eustomers 4nd fo replenish local reservoirs, and to contribute toward meeting
estimated average -annual demand under conditions of both planned and unplanned facility -
outages; and , S S ‘
WHEREAS, On July 9, 2009, the Planning Commission’ reviewed and considersd the
Final Environmental Impact Report. ("Final EIR") for the BDPL Reliability Upgrade Projects in
Planning Department File No. 2005.0146E, consisting of the Draft EIR and the ‘Comiments and
- Responses document; and found that the contents of said tepoit and the procedures through
- which the Final EIR was prepared, publicized, and reviewed complied with the provisions of the
- California Environmental Quality Act ("CEQA™"), the CEQA Guidelines and Chapter 31 of the
_San'Francisco Administrative Code and found further that the Final FIR reflects the independent
judgment and analysis of the City and County of San Francisco, and is adequate, accurate, and

~ objective, and that the Comments and Responses document contains o significant revisions to = -

the Draft BIR, and certified the completion of said Final EIR in compliance with CEQA and the
CEQA Guidelines in 'its' Motion No. 17918;and R .

WHEREAS, Thls Commission has reviewed and considered the information contained in
the Final EIR, all written dnd 6ral inférmation provided by the Planning Department, the public,
televant public agencies, SFPUC and other experts and the admiinistrative files for the Project
and the Final EIR; and | o |

WHEREAS, The Project and Final EIR files have been made available for review by the
‘8FPUC and the public, in File No. 2005.0146E at 1650 Mission Street, Fourth Floor, San
Francisco, California, and those files are part of the record before this Comrnission; and

WHEREAS, The Proj ects are capital improvement projects approved by this Commission as
- part of the WSIP; and : : ' - - S
WHEREAS, A Final Program EIR ("PEIR") was prepared for the WSIP and certified by the
Planning Commission on October 30, 2008 by Motion No. 17734; and _ -‘
WHEREAS, Thereafter; this Commission approved the WSIP and-adopted findings aad a

- Mitigation Monitoring and Reporting Program (“MMRP”) as requited by CEQA on October 30,
2008 by Resolution No. 08-200; and o .
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WHEREAS, The Final EIR prepared for the Projects tiers from the _PEIR, as authorized by

and in accordance with CEQA; and

WHERFEAS, The PEIR has been made available for review by the puBHc and this
Commiission, and is part of the record before this Commission; and : :

~ WHEREAS, SFPUC staff prepared proposed findings, as required by CEQA ("CEQA
Findings") in Attachment A to this Resolution and & proposed MMRP in Attachment B to this
Resolution, which material was iade available to the piblic and this Commission for the
Commission’s review, consideration, and action, and on July 14, 2009, by its Resolution No, 09-
0120, this Commission approved the Project and adopted the CEQA Findings, ineluding the
Statement of Overriding Considerations, and the MMRP, and Resolution No. 09-0120 and
supporting dogurnents are incorporated into this Resolution by this reference; and ‘

WHEREAS, The Board of Supervisors adopted a Resolution, in Board file no. 090979,
on September 22, 2009, adopting the CEQA Findings, including the Statement of Overriding
Considerations, and the MMRP for the Project; and ' . '-

WHEREAS, The’SFBUC staff has obtained appraisals in compliance with Government Code ‘

Section 7267 et seq. and all related statutory procedures for possible acquisition of permanent,
sibsurface tunnel easements (collectively, the "Real Property Interests") in the following real
property (collectively, the "Subject Properties™): (1) Alameda County Assessor's Parcels 537-
0852-008 and 537-0551-028 owned by Catgill, Incorporated, (2) San Mateo County Assessor's
Parcels 063-590-060,096-230-110, owned by Midpeninsula Regional Open Space District, and
(3) Alameda County Assessor's Parcel 537-0551-021-01 in Newark, and property located in San
Mateo County where the SFPUC right of way crosses the San Mateo County Transit District:
("SAMTRANS") right of way at Ravenswood, gast of University Avenue, both owned by
SAMTRANS, for the Bay Tunnel (which Real Property Interests are more particularly described
in Exhibit A); and ' | _ : :

WHEREAS, On July 24, 2009 and July 2 8, 2009, the SFPUC staff submitted offers to the
owners of the Subject Properties to purchase the Real Property Interests, as requiired by
California Government Code Section 7267.2, and continues to negotiate the possible acquisition”
of those interests Wi/th those owners; and : : ' ‘ :

' WHEREAS, The SFPUC staff advertised the Project on July 31, 2009, and set the date for
the submittal of bids to November 10, 2009, and anticipates that a recommendation to award the
construction contract could be before the Commission at its December 8, 2009 meeting. The
nature of that Project is such that considerable advance lead time is required for procurement of
equipment related to tunnel constriction, and any-delay in the award swould materially affect the
Project schedule; and ’ '

WHEREAS, The public interest and necessity require the proposed Project in order to meet |
 the adopted WSIP levels of service of seismic and delivery reliability; and -

WHEREAS, The proposed Project, which includes the construction of a 5-mile timnel under
the San Francisco Bay and surrounding salt marsh between Menlo Park and Newark, is plarmed
and located in the manner that will be most co_mpa‘tible-with the greatest public good and the
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least private injury, based on significant evidence of economic, légal, envirommental, social,

- ‘te¢hnological and other considerations indicating that the proposed project is superior to ather
“glternatives to the project or the project location, the fact that the City would acquire only

subsurface easernents, not the entire fee, and that the proposed tunnel itself would be located at a

depth below the sutface of the ground of the Subject Properties not less than approximately 60

Beet; and : : "

WHEREAS, The Real Property Interests are necessary for the Project, because although the

shafts would be located on property owned by the City in Menlo Park and Newark, the tunnel
portions between the two shafts would be primarily located outside the properties.owned by the.
City; and I T, . ,

\‘WHEREAS, The General Manager recommends that the Commission authorize a recfuest to

the Board to hold a public hearing to consider a Resolution of Necessity to acgquire the Real
Property Interests. Although the City reserves the right, after award, to terminate the '

" construction éontract for convenience, 0f otherwise authorize a charge in the specifications for

the Project, obtaining the Board's approval of a Resolytion of Necessity would permit SFPUC to

complete the Project in the alignment as currently proposed; and :

‘ WHEREAS, The Proj ect is one of the regional projects o be completed as part of the WSIP
that will allow the SFPUC to reduce the vulnerability of the'system to damage in the event of a
major earthquake; now, therefore, be it -

RESOLVED, The Commission has revietwed and corisidered the Final EIR atd record as a

wholg, finds that the Final EIR is adequate for its use as the decision-making body for the action

taken herein, agthorizing the General Manager to request the Board of Supervisors to hold a
hearing to consider adoption of a Resolution of Necessity to acquire the Real Property Interests,

- and incorporates the CEQA findings contained in Resolution No. 09-120, including the

. Statement of Overriding Considerations, and the MMRP, by this reference thereto as though set
- forth in this Resolution; and be it further - : : : : ' '

- RESOLVED, The Commission finds that sinee the Final EIR was ﬁhalized, thére have been
no sybstantial project changes and no substantial changes in project circumstances that would

require major revisions to the Final EIR due to the involvement of new significant environmental

¢tfects or an inerease in the severity of previously ic_i‘énti.ﬁed significant impacts, and there is no
new information of substantial importance that would change the conclusions set forth in the
Final BIR; and be it further o -

RESOLVED, The Commission requests that the Board of Supervisors make sach of the
- following findings and determinations: - ' =

(a) The public interest and necessity require the proi)-oscd Project;

(b) The proposed Project is planned or located in the manner that will be most cornpatible
- with the greatest public good and least ptivate injury; -
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{6) The Real Property Interests described in Exhibit A are heceésary for the proposed
Project; and ' : ' o

(d) Pursuant o Section 1245:230(4) of the Califorriia Code of Civil Procedure, the offer
required by Section 7267.2 of the California Government Code has been made to each
owner of record of the Subject Properties; and be it further

RESOLVED, The Commission authotizes the General Manager to request that the Board of
Supervisors hold a hearing to consider adoption 6f a Resolution of Necessity to acquire the Real -
Property Interests, and if the Board adopts said Resolution of Necessity, to take such actions that
are consistent with the Charter and all applicable law, to proceed to acquire the Real Propetty
Interests; and in any event, to continue to discuss the acquisition with the owners of the Subject
Properties. ; .

I hereby Certify that the foregoing resolution was adopted by the Public Utilities
Commission at its meeting of October 27, 2009 - '

J00 Jnl)

"~ Secretary, PUblic Utilities Commission
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