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FILE NO. 1208§& RESOLUTION NO.

[Contract Amendment - Xtech - $67,890,000]

Resolution authorizing the Office of Contract Administration to enter into the
Fifth Amendment between the City and County of San Francisco and Xtech (part
of the Technology Store procurement vehicle), in which the amendment shall
increase the contract limit from $51,490,000 to $67,890,000, exercise the second
of two options to extend the contract by one year through Dece‘mber 31, 2013,

and update standard contractual clauses.

WHEREAS, The Office of Contract Administration, by competitive bidding,
developed the Technology Store procurement method for the purchase of products and
services related to Information Technology; and

WHEREAS, Xtech is one of the three products vendors who are part of the
Technology Store; and

WHEREAS, The original contract with Xtech dated January 1, 2009 has a term
of three years through December 31, 2011 with options to extend the term through |
December 31, 2013, and has an original contract limit of $24,000,000; and

WHEREAS, The Board of Supervisors approved the original contract on
December 9, 2008 by Resolutlon #508-08; and

WHEREAS, The Board of Supervisors approved the First Amendment to the
contract on September 28, 2010 by Resolution #458-10 to increase the contract fimit
from $24,000,000 to $41 ,CO0,000; and

WHEREAS, The Director of the Office of Contract Administration and the

Purchaser approved the Second Amendment to the contract with Xtech on November

Office of Contract Administration 368 '
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21,2011, to exercise the first of two options to extend the contract by one year to
December 31, 2012, and fo update standard contractual clauses; and

WHEREAS, The Board of Supervisors approved the IThird Amendment to the |
contract on January 10, 2012 by Resolution # 3.12 to increase the contract limif from
$41.000,000 to $51,000,000; and

WHEREAS, The Director of the Office of Contract Administration and the

Purchaser approved the Fourth Amendment'to the contract with Xtech on June 28,

| 2012 to increase the contract limit from $51,000, 000 to $51,490,000; and

WHEREAS, The Office of Contract Admlnlstratlon estimates that the money
projected to be spent with Xtech could reach the contract's limit in the reasonably near
future; and _

WHEREAS, Charter section 9.118, (b) “Contract and Lease leltaho*\s requires
the Board of Supervisors to approve any contract estimated to exceed $1O million in

expenditures or amendments exceeding $500,000 to such contracts: now, therefore, be

RESOLVED, That the Board of Supervisors authorizes the Director of the Office
of Contract Administration and the Purchvaser to enter into the Fifth Amendme.nf to the
contract with Xtech in substantially the form attached to increése the contract limit from
$51,490,000 to $67, 890,000, to exercise the second of two options to extend the
contract by one year through December 31, 2013, and to ubdate standard contractual

clauses.

Office of Contract Administration _ '
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BUDGET AND FINANCE COMMITTEE MEETING : SEPTEMBER 19, 2012

items 3, 4, and 5 Department: '
Files 12-0860, 12-0861, and 12-0862 Office of Contract Administration (OCA)

Legislative Objectives

File 12-0860: Resolution authorizing the Office of Contract Administration (OCA) to enter into the Fifth
Amendment between the City and En Pointe Technology Sales, Inc. (En Pointe), to (a) increase the agreement
limit from $38,490,000 to $54,150,000, (&) exercise the second of two options to extend the agreement by one year
through December 3 1,2013, and () update standard contractual clauses.

File 12-0861: Resolution authorizing OCA to enter into the Fifth Amendment between the City and Xtech to (a)
increase the agreement limit from $51,490,000 to $67,890,000, (b) exercise the second of two options to extend the
agreement by one year through December 31, 2013, and (c) update standard contractual clauses.

File 12-0862: Resolution authorizing OCA to enter into the Third Amendment between the City and CCT
Technologies, Inc., dba ComputerLand of Silicon Valley (ComputerLand), to (a) increase the agreement limit from
$24,490,000 to $34,460,000, (b) exercise the second of two options to extend the agreement by one yedr through
December 31, 2013, and (c) update standard contractual clauses.

Key Points .

e On December 9, 2008, subsequent o a competitive request for proposals (RFP) process, the Board of
Supervisors approved the award of $72,000,000 for three technology product purchase agreernents (File 0814-.
16), each n an equal amount not-to-exceed $24,000,000, with the firms En Pointe, Xtech, and

ComputerLand. The Agreemeuts were for terms of three years, from January 1, 2009. through December 31,
2011, with options to extend the terms by two additional years, oI through December 31, 2013. Each of the
agreements has since heenamended on mMOre than one occasion tor exercise the first option to extend; and to
increase the agreements’ not-to-exceed limit based on actual City departmental spending on technology

products.

«  Based on actual expenditures through July 31, 2012 and projections based on average monthly expenditure
rates, the agreements with En Pointe and ComputerLand will exceed their existing limits in September 2012.
The agreement with Xtech is projected to reach its limit in December 2012.

» The proposed resolutions would authorize OCA to exercise the second of the two options for each of the
agreements, extending each agreement through December 31, 2013. OCA intends to conduct a solicitation
process in 7013 and award new agreements by the end of the 2013 to replace these expiring agreements.

Fiscal Impacts

« The three proposed resolutions would authorize OCA to increase the not-to-exceed limits for three existing
technology product purchase agreements: (1) increasing the En Pointe agreement by $15,660,000, from
$38,490,000 to $54,150,000; (2) increasing the Xtech agreement by $16,400,000, from $51,490,000 to

$67,890,000; and (3) increasing the ComputerLand agreement by $9,970,000, from $24,490,000 to

$34,460,000.

o All expenditures for technology product purchases are subject to separate appropriation approval for each
City department by the Board of Supervisors, through the Annual Appropriation Ordinance or through
supplemental appropriation ordinances. :

Recommendations

« Approve the three proposed resolutions.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
3,4,&5-1 '
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BUDGET AND FINANCE COMMITTEE MEETING SEPTEMBER 19, 2012

I}

MANDATE STATEMENT/ BACKGROUND
Mandate Statement

In accordance with Section 9.118(b) of the City’s Charter, any contract or agreement that has a
term in excess of ten years or exceeds $10,000,000 in expenditures or the modification of such
agreement exceeds $500,000, is subject t0 Board of Supervisors approval.

Background

“The Office of Contract Administration (OCA) administers a number of agreements with various
private firms for as-needed technology products for all City Departments, through the City’s
‘Technology Store. City departments requiring technology products are required to purchase such
'items through the City’s Technology Store’s vendors, who were previously pre-qualified under a
competitive Request for Proposals (RFP) process, without undergoing another separate
independent competitive process, with some exceptions made for products which are only sold
directly through specific manufacturers, federally funded purchases, Or specific projects which
are large enough to require a separate RFP process. In addition, for purchases in €xcess of
$100,000, City departments are required to request bids from no fewer than three pre-qualiﬁed
vendors from the City’s Technology Store, and then purchase such technology products and/or
services from the lowest bidding vendor. ' ' '

Original Agreements and Amendments

On April 8, 2008, OCA issued a RFP to pre-quaiify.various vendors for the City’s Technelogy
Store. On December 9, 2008, subsequent to this competitive RFP process; the Board of
Supervisors approved the award of $72,000,000 for three technology product putchase
agreements (File 0814-16), each in an equal amount not-to-exceed $24,000,000, with En Pointe,
Xtech, and ComputerLand. The Agreements were for terms of three years, from January 1, 2009
through December 31, 2011, with options to extend the terms by two additional years, or through
December 31, 2013. }

Since their adoption, each of the three technology product purchase agreements has been .
amended. A summary of the past amendments 10 the subject purchasing agreements is shown in
Table 1, below. '

Based on actual spending through July 31, 2012, and average spending over the lifetime of the
three agreements, shown in the Attachment to this report, the agreements with En Pointe and
ComputerLand are presently at or near their not-to-exceed limits. The agreement with Xtech 1s

estimated to reach its not-to-exceed limit in December 2012.

SAN FRANCISCO BOARD OF SUPERVISORS , BUDGET AND LEGISLATIVE ANALYST
3,4,&5-2
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BUDGET AND FINANCE COMMITIEE MEETING

Table 1. Amendme

SEPTEMBER 19, 2012

nt History for Three Subject Purchasing Agreements

|—En Pointe Technologies
Adoption/ Agreement Revised
. Amendment | Agreement Increase Not-to-Exceed
Amendment No. File No. Date End-Date Amount Amount
Original 08-1416 | 12/08/2008 | 12/31/2011 N/A $24,000,000
Agreement
1 11-0487 6/07/2011 127312011 $4.,000,000 $28,000,000
2 N/A 11/21/2011 12/31/2012 $475,000- $28,475,000
3 11-1311 171 0/2012 12/31/2012 $9,525,000 $38,000,000
4. N/A 6/28/2012 12/31/2012 $490,000 $38,490,000
5 (proposed) 12-0860 - 12/31/2013 | $15,660,000 $54,150,000
XTech
Adoption/ Agreement Revised
Amendment Agreement " Increase Not-to-Exceed
Amendment No. File No. Date End-Date Amount Amount
Original 031416 | 12/8/2008 | 12/3172011 \ NA | $24,000,000
Agreement
1 10-0894 9/28/2010 12/31/2011 \ $17,000,000 $41,000,000
2 N/A 11/21/2011 12/31/2012 ' $0 $41,000,000
3 11-1309 1/10/2012 12/31/2012 $10,000,000 $51 ,DO0,0M
4 N/A 6/28/2012 12/31/2012 $490,000 $51 ,490,00ﬂ
5 (proposed) 12-0861 - 12/31/2013 ‘ $16,400,000 $67,890, OCBJ
ComputerLand J
Adoption/ | Agreement Revised
Amendment Agreement "Increase Not-to-Exceed
Amendment No. File No. Date End-Date Amount Amount
Original '08-1416 | 12/09/2008 | +12/31/2011 ( N/A $24,000,000
Agreement
1 N/A 12/14/2011 12/31/2012 \ $0 $24,000,000
2 N/AT 6/28/2012 12/31/2012 \ $490,000 $24,490,00ﬂ
3 (proposed) 12-0862 - 12/31/2013 l $9,970,000 $34,460, 0004‘

* Amendment was executed b

y the OCA Director without Board of Supervisdrs approval.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING ' SEPTEMBER 19,2012

DETAILS OF PROPOSED LEGISLATION

File 12-0860: Resolution authorizing the Office of Contract Administration (OCA) to enter into
the Fifth Amendment between the City and En Pointe Technology Sales, Inc. (En Pointe), to (a)
increase the agreement Jimit from $38,490,000 to $54,150,000, (b) exercise the second of two
options to extend the agreement by one year through December 31, 2013, and (¢) update

standard contractual clauses.

File 12-0861: Resolution authorizing OCA. to enter into the Fifth Amendment between the City
and Xtech to (a) increase the agreement limit from $51,490,000 to $67,890,000, (b) exercise the
second of two options to extend the agreement by one year through December 3 1, 2013, and (¢)
update standard contractual clauses. - '

File 12-0862: Resolution authorizing OCA to enter into the Third Amendment between the City
and CCT Technologies, Inc., dba ComputerLand of Silicon Valley (ComputerLand), to (a)
increase the agreement limit from $24,490,000 to $34,460,000,. (b) exercise the second of two
options to extend the agreement by one year through December 31, 2013, and (c) update
standard contractual clauses.

If approved, each of these agreements would expire on December 31,2013 and would not have
additional options for renewal. According to Mr. Bill Jones of OCA Purchasing, OCA intends to
conduct a solicitation process in 2013 and award new agreements by the end of the 2013 to
replace these three expiring technology product agreements. ‘

FiSCAL IMPACTS

The three proposed resolutions would authorize the Office of Contract Administration (OCA) to
execute the amendments to three existing technology product purchase agreements, as
summarized in Table 2 below. '

Table 2. Summary Qf Not-to-Exceed Amount Increases

Existing Not- Proposed Not- Revised
to-Exceed - to-Exceed Not-to-Exceed
File No. | Vendor _ » Amount Increase Amount
12-0860 | En Pointe Technologies $38,490,000 \ $15,660,000 \ $54,150,000
12-0861 | Xtech ’ \ $51,490,000 \ $16,400,000 \ $67,890,00ﬂ

‘72-0862

All expenditures for technology produét purchases are subject to separate appropriation
approval for each City department by the Board of Supervisors, through the Annual
Appropriation Ordinance or through supplemental appropriation ordinances.

ComputerLand \ $24,490,000 \ $9,970,000 ‘ $34,460,0004\

OCA calculated the requeéted increases using actual expenditures through July 31, 2012 and
then used monthly average expenditure rates to project future expenditures through December
31,2013, as shown in the Attachment 10 this report. '

SAN.FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
3,4,&5-4
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BUDGET AND FINANCE COMMITTEE MEETING SEPTEMBER 19, 2012

The agreements with En Pointe (File 12-0860) and ComputerLand (File 12-0862) are

- anticipated to reach their existing not-to-exceed limits in September 2012. As a result, as shown

in the Attachment, the requested increases for En Pointe and ComputerLand were calculated
based on 16 months of average expenditures (September 2012 through December 2013). In
contrast; the agreement with Xtech is expected to reach its existing not-to-exceed limit in
December 2012, such that the requested increase for Xtech was calculated based on 13 months
of average expenditures (December 2012 through December 2013). In addition, as shown in the
Attachment, 2 two-month contingency was added to each of the three agreements to account for
variability and uncertainty with regard to departmental spending with the three vendors. OCA
also rounded these estimates Up %o the nearest $10,000 in order to calculate the proposed
request. The Budget and Legislative Analyst concurs with the proj ected calculations, submitted
by OCA.

'RECOMMENDATIONS

Approve the three proposed resolutions.

AN FRANCISCO BOARD OF SUPERVISORS

BUDGET AND LEGISLATIVE ANALYST

3,4,&5-5
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City and County of San Francisco Office of Contract Administration |

Edwin M. Lee ’ Jaci Fong
Mayor , Director and Purchaser
Purchasing

August 23,2012

To: Angela Calvillo ’ E«_
Clerk of the Board ’

H
From: Jaci Fong C@QS Z :

Purchaser and Director

Subject: Resolution approving an increase in the dollar améunt for the Category 2 Products contraét
with Technology Store vendor Xtech. '

1
1

The Office of Contract Administration is submitting the enclosed resolution that would authorize the Fifth
Amendment to the City’s contract with Xtech for Category 2 Products-to increase the contract’s dollar limit
from $51,490,000 to $67,890,000, to exercise the second of the two options extending the contract by one
year through December 31, 2013; and to update standard contractual clauses. The proposed increase is based
on our estimates of the volume of business the City would do with this vendor between now and the end of
the proposed term of the contract on December 31, 2013.

If you have any questions, please contact Bill Jones at 415-554-6730. Thank you for your consideration.

Enclosures

376 J2086/
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City and County of San Francisco
Office of Contract Administration
Purchasing Division

Fifth Amendment

s~ THIS AMENDMENT (this “Amendment”) is made as of , in San Francisco,
California, by and between Xtech Joint Venture, (“Contractor”), and the City and County of San
Francisco, a municipal corporation (“City”), acting by and through its Director of the Office of Contract
Administration.

RECITALS

WHEREAS, City and Contractor have entered into the Agreement (as defined below) When the Board of
Supervisors approved Resolution No. 508-08 on December 9, 2008;

- WHEREAS, the Board of Supervisors approved the First Amendment‘By Resolution No. 458-10 on
September 28, 2010 modifying the Agreement to increase the not-to-exceed amount from $24,000,000 to
$41,000,000;

WHEREAS, the Director of the Office of Contract Administration and the Purchaser approved the
- Second Amendment to extend the Agreement to December 31,2012;

WHEREAS, the Board of Supervisors approved the Third Amendment by Resolution No. 3-12 on
January 10, 2012 modifying the Agreement to increase the not-to-exceed amount from $41 000,000 to
$51,000,000;

WHEREAS, the Director of the Office of Contract Administration and Purchaser approved the Fourth
Amendment modifying the Agreement to increase the not-to-exceed amount from $51,000,000 to
$51,490,000; ’

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set forth
herein to increase the amount from $51,490,000 to $67,890,000, to extend the contract by one year to
December 31, 2013, and to update standard terms and clauses;

WHEREAS, approval for this Amendment was obtained when the Board of Supervisors approved
Resolution No. on ,2012; and

NOW, THEREFORE, Contractor and the City agree as follows:
1.  Definitions. The following definitions shall apply to this Amendment:

la. Agreement. The term “Agreement” shall mean the Agreement dated January 1, 2009 between
Contractor and City, as amended by the:

First amendment, dated September 1, 2010, and

95257, 5th Amendment (Category 2 Products) Page 1 of 5 -
P-550 (7-11) '
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Second amendment, dated November 21, 2011, and
Third amendment, dated January 17, 2012, and
Fourth amendment, dated June 28, 2012.

1b. Other Terms. Terms used and not defined in this Amendment shall have the meanings
assigned to such terms in the Agreement.

2.  Modifications to the Agreement. The Agreement is hereby modified as follows:

2a. Term. Section 2 of the Agreement, “Term of the Agreement” currently read as follows:

2. Term of the Agreement.

Subject to Section 1, the term of this Agreement shall be from January 1, 2009 to December 31,
2012. The Agreement may be extended with an option to extend the contract for up to one year at the
sole and absolute discretion of the City.

Such section is hereby amended in its entirety to read as follows:

2. Term of the Agreement.
Subj ect to Section 1, the term of this Agreement shall be from January 1, 2009 to December 31, 2013.
2b. Compensation. Section 5-of the Agreement, “Compensation”, currently reads as follows:

5. Compensation

Compensation shall.be made by -ordéring departments in accordance with the terms of
each authorization for an order. In no event shall the amount of this agreement exceed $51,490,000
(fifty-one million, four hundred ninety thousand dollars).

~ No charges shall be incurred under this Agreement nor shall any payments become due to
Contractor until reports, services, or both, required under this Agreement are received from Contractor
and approved by the Ordering Department or Purchasing as being in accordance with this Agreement.
City may withhold payment to Contractor in any instance in which Contractor has failed or refused to
satisfy any material obligation provided for under this Agreement.

In no event shall City be liable for interest or late charges for any late payments.

The Controller is not authorized to pay invoices submitted by Contractor prior to
Contractor’s submission of HRC Progress Payment Form. If Progress Payment Form is not submitted
with Contractor’s invoice, the Controller will notify the department, the Director of HRC and Contractor
of the omission. If Contractor’s failure to provide HRC Progress Payment Form is not explained to the
Controller’s satisfaction, the Controller will withhold 20% of the payment due pursuant to that invoice
until HRC Progress Payment Form is provided.

Following City’s payment of an invoice, Contractor has ten days to file an affidavit using
HRC Payment Affidavit verifying that all subcontractors have been paid and specifying the amount.

95257, 5th Amendment (Category 2 Products) Page 2 of 5
P-550 (7-11)
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Such section is hereby amended in its entirety to read as follows:

5. Compensation
Compensation shall be made by ordering departments in accordance with the terms of
each authorization for an order. In no event shall the amount of this agreement exceed $67,890,000
(Sixty seven million, eight hundred and ninety thousand dollars).

No charges shall be incurred under this Agreement nor shall any payments become due to
Contractor until reports, services, or both, required under this Agreement are received from Contractor
and approved by the Ordering Department or Purchasing as being in accordance with this Agreement.
City may withhold payment to Contractor in any instance in which Contractor has failed or refused to
satisfy any material obhgatlon pr0v1ded for under thls Agreement.

In no event shall City be l1able for interest or late charges for any late payments.

The Controller is not authorized to pay invoices submitted by Contractor prior to
Contractor’s submission of HRC Progress Payment Form. If Progress Payment Form is not submitted
with Contractor’s invoice, the Controller will notify the department, the Director of HRC and Contractor
of the omission. If Contractor’s failure to provide HRC Progress Payment Form is not explained to the
Controller’s satisfaction, the Controller will withhold 20% of the payment due pursuant to that invoice
- until HRC Progress Payment Form is provided.

. “Following City’s payment of an invoice, Contractor has ten days to file an affidavit using
HRC Payment Affidavit verifying that all subcontractors have been paid and specifying the amount.

2.c Submitting False Claims Monetary Penalties. Section 8 of the Agreement, “Submitting False
Claims Monetary Penalties,” is hereby replaced in its entirety to read as follows:

8. °  Submitting False Claims; Monetary Penalties.
Pursuant to San Francisco Administrative Code §21.35, any contractor, subcontractor or consultant who
submits a false claim shall be liable to the City for the statutory penalties set forth in that section. The
text of Section 21.35, along with the entire San Francisco Administrative Code is available on the web at
http://www.amlegal.com/nxt/gateway. dll/California/administrative/administrativecode?f=templates$fn=d
efaulthtm$3.0$vid=amlegal:sanfrancisco_ca$sync=1. A contractor, subcontractor or consultant will be
deemed to have submitted a false claim to the City if the contractor, subcontractor or consultant: (a)
knowingly presents or causes to be presented to an officer or employee of the City a false claim or request
for payment or approval; (b) knowingly makes, uses, or causes to be made or used a false record or
statement to get a false claim paid or approved by the City; (c) conspires to defraud the City by getting a
false claim allowed or paid by the City; (d) knowingly makes, uses, or causes to be made or used a false
record or statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to
the City; or (e) is a beneficiary of an inadvertent submission of a false claim to the City, subsequently
discovers the falsity of the claim, and fails to disclose the false claim to the City within a reasonable time
after discovery of the false claim.

2.d Indemnification. Section 16 of the Agreement, “Indemnification,” is hereby feplaced in its entirety
to read as follows: -

95257, 5th Amendment (Category 2 Products) ‘ Page 3 of 5
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16. Indemnification.

Contractor shall indemnify and save harmless City and its officers, agents and employees from, and, if
requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims thereof for
injury to or death of a person, including employees of Contractor or loss of or damage to property, arising
directly or indirectly from Contractor’s performance of this Agreement, including, but not limited to,
Contractor’s use of facilities or equipment provided by City or others, regardless of the negligence of, and
regardless of whether liability without fault is imposed or sought to be imposed on City, except to the
extent that such indemnity is void or otherwise unenforceable under applicable law in effect on or validly
retroactive to the date of this Agreement, and except where such loss, damage, injury, liability or claim is
the result of the active negligence or willful misconduct of City and is not contributed to by any act of, or
by any omission to perform some duty imposed by law or agreement on Contractor, its subcontractors or
either’s agent or employee. The foregoing indemnity shall include, without limitation, reasonable fees of
attorneys, consultants and experts and related costs and City’s costs of investigating any claims against
the City. In addition to Contractor’s obligation to indemnify City, Contractor specifically acknowledges
and agrees that it has an immediate and independent obligation to defend City from any claim which
actually or potentially falls within this indemnification provision, even if the allegations are or may be
groundless, false or fraudulent, which obligation arises at the time such claim is tendered to Contractor by
City and continues at all times thereafter. Contractor shall indemnify and hold City harmless from all loss
and liability, including attorneys’ fees, court costs and all other litigation expenses for any infringement

. of the patent rights, copyright, trade secret or any other proprietary right or trademark, and all other
intellectual property claims of any person or persons in consequence of the use by City, or any of its
officers or agents, of articles or services to be supplied in the performance of this Agreement.

3. Effective Date. Each of the modifications set forth'in Section 2 shall be effective on and-after the
date of this Amendment. ‘

4.  Legal Effect. Except as expressly modified by this Amendment, all of the terms and conditions of
the Agreement shall remain unchanged and in full force and effect.
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date first
referenced above. .

CITY | CONTRACTOR

Recommended by: Xtech Joint Venture
Bill Jones Patricia Eaton, Partner
IT Purchasing Manager
OCA / Purchasing
Azhar Mahmood, partner

Approved as to Form: Xtech Joint Venture

' 1275 Fairfax Avenue, Suite 201
Dennis J. Herrera San Francisco, CA 94124
City Attorney

City vendor number: 64607

By:

Catharine Barnes
Deputy City Attorney

Approved:

Jaci Fong
Director of the Office of Contract Administration,
and Purchaser ‘
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City and County of San Francisco
Office of Contract Administration
Purchasing Division

Fourth Amendment

THIS AMENDMENT (this “Amendment”) is made as of June 28, 2012, in San
Francisco, California, by and between Xtech Joint Venture, (“Contractor”), and the City and
County of San Francisco, a municipal corporation (“City”), acting by and through its Director of
the Office of Confract Administration.

RECITALS

WHEREAS, City and Contractor have entered into the Agreement (as defined below);

and

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set
forth herein to increase the contract amount;
NOW, THEREFORE, Contractor and the City agree as follows;

1.  Definitions. The following definitions shall apply to this Amendment:

1a. Agreement. The term “Agreement” shall mean the Agreement dated January 1, 2009
between Contractor and City, as-amended by the:

First amendment, dated September 1, 2010, and

Second amendment, dated November 21, 2011, and

Third amendment, dated January 17, 2012.

1b. Other Terms. Terms used and not defined in this Amendment shall have.the
meanings assigned to such terms in the Agreement.

2. Modifications to the Agreement, The Agreement is hereby modified as follows:

2a. Compensation. Section 5 of the Agreement, “Compensation”, currently reads as
follows:

5. Compensation
Compensation shall be made by Ordering Departments in accordance with the
terms of each Authorization for an Order. Inno event shall the amount of this Agreement exceed

$51,000,000 (fifty-one million dollars).

No charges shall be incurred under this Agreement nor shall any payments
become-due to Contractor until reports, services, or both, required under this Agreement are

95257, 4th Amendment 1 of4 June 28, 2012
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received from Contractor and approved by the Ordering Department or Purchasing as being in
accordance with this Agreement. City may witlhold payment to Contractor in any instance in
which Contractor has failed or refused to satisfy any material obligation provided for under this
Agreement.

TIn no event shall City be liable for interest or late charges for any late payments.

The Controller is not authorized ta pay invoices submitted by Contractor prior to
Contractor’s submission of HRC Progress Payment Form. If Progress Payment Form is not
submitted with Contractoi’s invoice, the Controller will notify the department, the Director of -
HRC and Contractor of the omission. If Contractor’s failure to provide HRC Progress Payment
Form is not explained to the Controller’s satisfaction, the Controller will withhold 20% of the
payment due pursuant to that invoice until HRC Progress Payment Form is provided.

Following City’s payment of an invoice, Contractor has ten days to file an
affidavit using HRC Payment Affidavit verifying that all subcontractors have been paid and
specifying the amount.

- Such section is hereby amended in its entirety to read as follows:

5. Compensation

Compensation shail be made by ordering depaztments in accordance with the
terms of each authorization for an order. In no event shall the amount of this agreement exceed
$51,490,000 (fifty-one million, four hundred ninety thousand dollars).

No charges shall be incurred under this Agreement nor shall any payments
becoine due to Contractor until reports, services, or both, required under this Agreement are
received from Contractor and approved by the Ordering Department or Pmclnsing as being in

accordance with this Agreement. City may withhold paynient to Contractor in any instance in
which Contractor has failed or refused to satisfy any material obligation provided for under this
- Agreement. :

In no event shall City be liable for interest or late charges for any late payments.

The Controller is not authorized to pay invoices submitted by Contractor prior to
Contractor’s submission of HRC Progress Payment Form. If Progress Payment Form is not
submitted with Contractor’s invoice, the Controller will notify the department, the Director of
HRC and Contractor of the omission. If Confractor’s failure to provide HRC Progress Payment
Form is not explained to the Controiler’s satisfaction, the Controller will withhold 20% of the,
payment due pursuant to that invoice until HRC Progress Payment Form is provided.

~ Following City’s payment of aﬂ invoice, Contractor has ten days to file an
affidavit using BRC Payment Affidavit verifying that all subcontractors have been paid and
specifying the amount. '
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3. Tffective Date. Eachof the medifications set forth in Section 9 shall be effective on and
after the date of this Amendment. :

4, Le-gai Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remnain unchanged and in full force and effect.
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as ot the date

first referenced above.
CITY .

Recommended by

?} g’

CONTRACTOR

Xtech Joint Venture

i
4 (ny

OCA / Purchasing

x //} / £
lel Jones "'“/ Patricia Eaton\["a‘t et
IT Purchasinig Manager / #

Approved as to Form:

Dennis J. Herrera
City Attorney

v kS B

+"Azhar Mahmood, partner
Xtech Joint Venture

1275 Fairfax Avenue, Suite 201
San Francisco, CA 94124

City vendor number: 64607

Catharine Barnes -
Deputy City Attotney

Approved:

Jaci Fohg/

Director of the Office oi‘\éonnac;D
~ Administration, and Purchaser
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City and County of San Francisco
Office of Contract Administratioxnt
Purchasing Division

Third Amendment

THIS AMENDMENT (this « A mendment”) is made as of January 17,2012, in
San Francisco, California, by and between Xtech Joint Venture, (“Coniractor”), and the City and
County of San Francisco, & municipal corporation (“City™), acting by and through its Director of
the Office of Contract Administration.
RECITALS
WHEREAS, City and Coniractor have entered into the Agreement (as defined below); and

WHEREAS, City and Contractor desire to modify the Agreement on fhe terms and conditions set
forth herein to increase the contract amount; and

WHEREAS, approval for this Amendment was obtained when the Board of Supervisors
approved resolution nuinber on December __, 2011;

NOW., THEREFORE, Contractor and the City agree as follows:

1. Definitions. The following definitions shall apply to this Amendment:

1a. Agreement. The ferm “Agreenent”shatl-meanthe Agreement dated Januaty 1, 2009

between Contractor and City, as amended by the

First amendment, dated September 1, 2010, and
Second amendment, dated November 21,201 1,

ib. Other Terms. Terms used and not defined in this Amendment shall have the
meanings assigned to such terms in fhe Agreement,

2. Modifications to the Agreement, The Agreement is hereby modified as follows:

2a. Compensation. Section 5 of the Agreement, “Comp ensation”, currently reads as
follows: _

5.  Compensation

. Compensation shall be made by Ordering Departments in accordance with the
terms of each Authorization for an Order. Inno event shall the amount of this Agreement exceed
$41,000,000 (forty one million dollars).
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No charges shall be incurred under this Agreement nor shall any payments
“becoine due to Contractor until reports, services, or both, required under this Agreement are
received from Contractor and approved by the Ordering Department or Purchasing as being in
accordance with this Agreement. City may withhold payment to Contractor in any instance in
which Contractor has failed or refused to satisfy any material obligation provided for under this
Agreement,

Such section is hereby amended in ifs entirety to read as follows:

5. Cempensation

Compensation shall be made by Otdering Depaitments in accordance with the
terms of each Authorization for an Order. In no event shall the amount of this Agreement exceed
$51,000,000 (fifty one million dollars).

No charges shall be incurred under this Agreement nor shall any payments
become due to Contractor until reports, services, or both, required under this Agreement are
received from Contractor and approved by the Ordering Department or Purchasing as being in
accordance with this Agreement. City may withhold payment to Contractor in any instance in
which Contractor has failed or refused fo satisfy any material obligation provided for under this
Agreement. . -

3. Effective Date. Each_ of the modiﬁcations_set forth in Section 2 shall be effective on and
after the date of this Amendment.

4.  Legal Effect. Except as expressly modified by this Amendment, all of the terms and

conditions of the Agreement shall femain unchanged and i fullforce amdeffect;
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N WITNESS WHEREQF, Contractor and City
first 1'¢fe1ﬁ_f3nced above,

CITY

Recommended by:

N SRy A

have executed this Amendment as of the date

CONTRACTOR

Ytech Joint Venture

P J! .:

L'/ l'/f‘ ./

Al

Galen Leung &
Supervising Purchaset, IT Purchasing
Oiﬂcc of Contract Administration

Approved as to Form:

Dennis J. Herrera
City Attorney -

Mmmw;g-«

%wlwv
L \/’ x()\ L

PITEY-Y

Patricia Eaton, partn_e{

Hoded

Azhar Mahmood, partner

Yiech Joint Venture
1275 Fairfax Avenue, Suite 201
San Francisco, CA 94124

City vendor number: 64607

UGPUL)’ \.AL) nuuu:ugf

N

Approved:

Actmg Du ector
Office of Contract Administration
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City and Counfy of San Francisco
Office of Contract Administration
Purchasing Division

Second Amendment

THIS AMENDMENT (this «Amendment™ is made as of November 21, 2011, in
San Francisco, California, by and between Xtech Joint Venture, (“Contractor?), and the City and
County of San Francisco, a municipal corporation (“City™); acting by and through its Director of
the Office of Contract Administration. '

RECITALS
WHEREAS, City and Contractor have entered into the Agreement (as defined below); and
WHEREAS, City and Contractor desire to modify the Agreernent on the terms and conditions set
forth herein to exercise the first of two opfions to extend the contract by one year and update-

standard contiactual clauses;

NOW, THEREFORE, Contractor and the City agree as follows:

1.  Definitions. The following definitions shall apply to this Amendment:

ia. Agreement. The term “pgreement” shall mean the Agreement dated January 1, 2009
serween Contractor-and-City,-as amended by the

First amendment, dated September 1, 2010.

1b. Other Terns, Terms used and not defined in this Amendment shall have the
meanings assigned to such terms in the Agreement.
3. Modifications to the Agreement, The Agreement is hereby modified as follows:

2a. Term. Section?2 of the Agreement, “Term of the Agreement”, currently reads as
follows: ‘

3. Term of the Agrcement
-.Su,bj ect to Section 1, the term of this Agreement shall be from January 1, 2009
to December 31,2011, The Agreement may be extended with an option(s) to extend the contract
for up to two years at {he sole and absolute discretion of the City.

Such section is hereby amended in its entirety to read as follows:
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2, Term of the Agreement

Subject to Section 1, the term of this Agreement shall be from January 1, 2009
to December 31, 2012. The Agreement may be extended with an option to extend the contract
for up to one year at the sole and absolute discretion of the City.

_ 2b. Insurance. Section 15 of the Agreement, “Insurance is hereby replaced in its
entirety by Section 15 “Insurance,” to read as follows:

15. Insurance

a.  Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during the full
term of the Agreement, insurance in the following amounts and coverages:

_ (1) Workers” Compensation, in statutory amounts, with Employers’
Liability Limits not less than $1,000,000 each accident, injury, or illness; and

(2) Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence, $2,000,000 aggregate for bodily injury, property damage
contractual iability, personal i mjux y, preducts and completed operations.

‘ (3) Commercial Antomobile Liability Insurance with limits not less
than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property

Damage, including Owned, Noni-Owned and Hired-auto coverage, as applicable.

b.  Commercial General Liability and Commercial Automobile Liability

Untac gmarnok o amdosecad £ evpngide
HCIeSTUSt 0 CRAGESCa O PIo ViGe:

(1) Name as Additional Insu‘redjthe City and County of San Francisco,
its Officers, Agents, and Employees. '

(2) That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this Ag1eement
and that insutatice applies separately to each insured against whom claim is made or suit is
brought.

c. Regaidmg Workers’ Compensatlon Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of the
payment of any loss. Contractor agrees to obtain any endorsement that may be necessary to
effect this waiver of subrogation. The Workers” Compensation policy shall be endorsed with a
waiver of subrogation in favor of the City for all work performed by the Contractor, its
employees, agents and subcontractors.
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» d.  All policies shall provide thirty days” advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason. Notices shall
be sent to the City address in the “Notices to the Parties” section. /

e.  Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
Agreement, to the effect that, should occurrences during the contract term give rise to claims
‘made after expiration of the Agreement, such claims shall be covered by such claims-made
policies.

f.  Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims investigation or
legal defense costs be included in such general anrual aggregate limit, such general annual
aggregate limit shall be double the occurrence or claims limits specified above.

g.  Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be processed until the City receives
satisfactory evidence of reinstated coverage as required by this Agreement, effective as of the
lapse date. If insurance is not reinstated, the City may, at its sole option, terminate this
Agreement effective on the date of such lapse of insurance.

h.  Before commencing any operations under this Agreement, Contractor
shall furnish to City certificates of insurance and additional insured policy endorsements with
insurers with ratings comparable-to A-, VIIT or higher, that are authorized to do business in the
State of California, and that are satisfactory to City, in form evidencing all coverages set forth
above. Failure o maintain insurance shall constitute a material breach of this Agreement.

of Contractor hereunder.

j If a subcontractor will be used to complete any portion of this agreement,
the Contractor shall ehsure that the subcontractor shall provide all necessary insurance and shall
name the City and County of San Francisco, its officers, agents and employees and the
Contractor listed as additional insureds.

3. Effective Date. Fach of the modifications set forth in Section 2 shall be effective onand
after the date of this Amendment.

4, Legal Effect. Except as expressly modified by this Amendment, all of the terms and
conditions of the Agreement shall remain imchanged and in full force and ef! fect.
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date
first refer enced above.

CITY CONTRACTOR
Recommended by: "~ Xtech Joint Venture
Galen Leung Patricia I_“Etbn— par her

Supervising Purchaser; IT Pmchasmg

Office of Contract Administration / /

z’nal Mzhmood, paxtnei

Xtech Joint Venture
1275 Fairfax Avenue, Suite 201
Approved as to Form San Francisco, CA 94124
Dennis J. Herrera City vendor numbe: 64607
Cily Attorney :
By: () 5 F\i\
N all r A +Eny npv
IJClJI.lL_) L 1y Zxttot

0]
Aﬁproved:
Jaci Fon ,_)
Acting Duéci
Office of Contract Administration
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Crry AND COUNTY OF SAN FRANCISCO
OrFICE OF CONTRACT ADMINISTRATION
PURCHASING D1VISION

First Amendment

THIS AMENDMENT (this “Amendment”) is made as of Septembei 1, 20190, in San Francisco,
California, by and between Xtech Joint Venture, (“Contractor”), and the City and County of San
Francisco, a municipal corporation (“City), asting by and through its Divector of the Office of Contract
Administration.

RECITALS
WHEREAS, City and Contractor have entered into the Agresment (as defined below); and

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set forth
herein to increass the contract amount and update standard confractual clauses,

NOW, THEREFORE, Contractor and the City agree as follows: '
1.  Definitions. The following definitions shall apply to this Amendnient:

Ia. Agreement. The term “Apreement” shall meéan the Agreement, dated Janvary 1,2009
betiveen Contractor and City, : ‘

i, Other Terms, Terms used and not defined in this Awmendmend shall have the meanings
assigned to such terms in the Agreement. ' ‘

3. Modifications o (e Agrcement, 116 Agieemant is eredy moditied as Tollows!
2a. Compensation. Scction 5 of the Agreement, “Compensation”, cutrently reads as follows:
5, Compensation

. Compensation shall be made by Ordering Departments in accordance with the terms of
encl Authorization for an Order. In no event shall the amouwit of this Agreement exceed $24,000,000
(twenty four million dollars). ' '

. No charges shall be incurred under this Agreement nor shall any paymionts becone diie
to Contractor until reports, services, o both, requived under this Agreement are received from Coniractor
and approved by the Ordering Depavtment or Purchasing as being in accordance with this Agreemont,
City may withliold paymont to Contractor in any instance in which Contractor has faited or refused {o
satisfy any material obligation provided for under this Agreenent.

In no event shall City be fiable for interest or late charges for any late payments.

_ The Controller is not authorized (6 pay invoices submitted by Contractor prior to
Confractor's submission of HRC Progress Paymeni Forin. If Progress Payment Form is nof submitted
with Contractor’s invoice, the Controller will notify the department, the Director of HRC and Confractor
P-550 (5-10)
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of the omission. If Contractor’s fai]_m‘e to provide HRC Progress Payment Form is not explained to the
Controlleér’s satisfaction, the Coritrolter will withhold 20% of the paymeitt due pursuant to thal invoice
until HRC Progress Payment Form is provided.

Following City’s payment of an invoice, Contractor has ten days to file an affidavit using

HRC Payment Affidavit verifying that all subcontractors have been paid and specifying the amount.

Such Section is amended in its entivety fo read as follows:
5,  Compensation

Compensation shall be made by Ordering Depattutents in accordance with the terms of
cach Authorization for an Order. In no event shall fhe amount of this Agreemont exceed $41,000,000
(forty one mitlion dotlars e

No charges shall be incurred under this Agreement nor shall any payments become due
to Contractor until reports, services, or both, rcquired wnder this Agreement are received from Contractor
and approved by the Ordering Department or Purchasin ¢ as being in accordance with this Agreement.
City may withhold payment to Contractor in any instance in which Contractor has failed or refused to
sat{sfy any material obligation provided for under this Agreement.

T no event shall City be liable for interest or late charges for any late payments.

_ The Controller is not authorized to pay inveices submitted by Contractor priot o
Contractor’s submission of HRC Progress Payment Forny. 1f Progiess Payment Form is not submitted
with Contractor’s invoice, the Controller will notify the department, the Director of HRC and Coniractor
of the omission. If Contractor’s failure fo provitle HRC Progress Payment Form is not explained to the
Controller’s satisfaction, the Controller will ywithhold 20% of the payment due pursuant to that invoice
until HRC Progress Payment Form is provided.

Following _C,ity—’s payment of an invoice, Conlractor has ten days to file an affidavit
using HRC Payment Affidavit verifying that afl subcontractors have been paid and specifying the
amount.

2. Submitting False Claims Monctary Penaltics, Scction 8 of the Agreement, “Submithing

False Claims Monetary Penalties,” is hereby replaced in its entirety by Seotion 8 Submitting Talse
Claimis Monefary Penalfies,” to read as follows: :

8,  Submitting False Claims: Monetary Penalties

Pursnant to San Francisco Administrative Code §21.35, any contractor, subcontractor
or consultant who subinits a false olarm shall be liable to the City for the statutory penalties set forth in
{hat section. The text of Section 21 35, along with the eatire San Francisco Administrative.Code is
wvailable on the web at http‘_:!/www.nm_u.icodaf-com/ Libraw-lclienth_dcI’,a-gc-,aspx?ciienﬂD=420 i. A
centractor, subcontractor of consultant will be deemed to have submitted a false claim to the City If fhe
contractor; subsontractor or cous frant: (2) knowingly presents or causes 10. be presented to an officer or
employee of the City & false claim or réquest for payment or approvaly (b) knowingly makes, uses, of
causes to be made or used a false record or statement to, get a false claim paidor approved by the City;
(c) conspires to defraud the City by getting a false clatin aliowed or paid by the City; (d) knowingly
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makes, uses, or causes to be made or used g false record or, statement to coticen |, avoid, or decrease an
‘obligation to payor transmit money or propetty to the Cily; or (e) is a beneficiary of an inadvertent -
submission of a false claim to the City, subsequently discovers the falsity of the ctaim, and fails to
disclose the false claim fo the City within a reasonable time after discovery of the false elaim.

Je. Insurance. Section 15 of the Agreement, “Iusurance,” is hereby replaced in its entirely by
Section 15 “Insurance,” toread as follows: :

15, Tusurance

o a.  Without in any way Hiniting Contractor’s lability pursuant to the
“Indemnification® section of this Agréemeit, Contéactor must maintain in force, during the full term of
the Agreement, inswrance in the follewing amounts and caverages:

1)  Workers’ Compensation, iii statutory amounts, with Bmployers’ Liability
Limits not less than $1,000,000 each accident, injury, or illness; and :

. 2) Commercial General Liability Insurance with lintits not less than
$1,000,000 each occutrence Combined Single Limit for Bodily Injury and Propetty Damage, including
Contractual Liability, Personal Injury, Products and Gompleted Operations; and

3)  Commercial Automobile Lisbitity Insurance vwith [imits fiot less thau
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage, including
Owned, Non-Owned and Hired auto coverage, as applicable.

b.  Commercial General Liability and Commereial Automobile Liability Insurance
policies must be endorsed to provide:

1y  Name as Additional Tnsured the City and County of San Francisco, its

_  Officers, Agents and Emnlovees
g eHts, AN ploy

2y That such policies ate primary insurance to any otliei: instrarice available
to the Additional Insureds, with respect to any claims arising out of this Agreement, and that insurance
applies separately to each insured against whan claim is made or suit Is brought.

¢,  Regarding Workers’ Comipensation, Contractor hereby agrees to waive
subrogation which atty insurer of Contractor may acquite from Contracior by virtue of the payment of
any loss. Contractar agrees to obtain any endorsement that may be necessary to sffect this waiver of
subrogation. The Workers® Compensation policy shall be endorsed with a waiver of subrogation in favor
of the City for all work performed by the Contractor, its employees, agents and subcontractots. ‘

d. - All policies shall provice thirty days’ advance written rotice to the City of
reduction or nontenewal of coverages or cancellation of coverages for any reason. Naticss shall be sent
" {o the City address in the “Notices to the Parties” section. ‘

e.  Should any of the requited insurance be provided under a claims-made form,
Contractor shall maintain such coverage continuously throughout the terin of this Agreetnent and,
without lapse, for a period of three yeéars beyond thé expiration of this Apgreement, to the effect that,
should vecurrences during the contract term give rise to elaims made after expiration of the Agreement,
such claims shall be covered by such claims-made policies. :
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£ Should any of the required insurance be provided under a form of coverage that
{ncludes & general annual aggregate limit or provides that claims invest igation or Jegal defense costs be
included in such general annual aggregate Jimit, such general annual aggregate limit shall be double the
ocourrence or clalns lim its sp seified above,

g.  Should any requ ired insurance lapse during the term of this Agreement, requests
for payments otiginating after such lapse shalf not be processed nittil the City receives satisfactory
evidence of reinstated coverage as required by this Agreemen, €f fective as of the lapse date, IF irisurance
is riot reinstated, the City may, at its sole option, terminate this Agreement effective on the date of such
lapse of insurance. o

h.  Before commenciig any operations under this Agreement, Con{ractor shall
furnish to City ceriificates of msurance and additional insured policy endorsements with insurers with
rafings comparable to A-, V1 or higher, that are authorized to do business in the State of California, and
{hat aro satisfactory to City, in form evidencing all coverages set forth above, Failure to maintain
insurance shall constitute & imaterial breach of this Agreement,

i, Approval of the insurance by City shall not yelieve of deorease the liability of
Contractor hereunder, :

3, Ifasubcontractor will be used to complete any portion of this agreement, the
Coitractor shail ensure that the subcontractor shall provide all necessary insurance and shall naine the
City and County of San Francisco, its officers, ageits and employees and the Contracter listed as
additional insureds.. :

2%, Limifations ail Contributions, Section 42 of the Agreement, “T Amifations on
Contributions,” is hereby replaced in. its entirety foread as foliows:

42, Limitatiois on Contributions. Through execution of this Agreement, Contactor

acknowledges that it is familiar with section 1.126 of e Tty s CAnpatgl ai mumental Conduct
Code, which prohibits any persofi whao contracts with the City for the rendition of personal services, for
{he farnishing of any material, supplies or equipment, for the sale or lease of any land or building, or for
a grant, loan oy loan guatantes, from making any campaigh contribution to (1) au ind ividual holding &
City efective office if the contract niust be approved by the individual, a board on avhich that individual
serves; or the board of a state agency on whichi an appointee of that individnal serves, (2) a candidate for
fhe office held by such individual, or (3) a conunittes controlled by such individual, at any tine from the
commencement of negotiations for the contract until the fater of either the termination of negotiations for
such contract of six 11191‘1ths after the date the contract is approved. Contractor acknowledges that the
foregoing restriction applies only if the contract or a combination or series of contracts. approved by the
same individual or board in a fiscal year have a total anticipated or actual value of $50,000 or more.
Contractor fusther acknowledges that the prohibition on contributions applies to each prospective party to
the contract; each m eniber of Contractor's board of digeciors; Contiactor’s chaitperson, chiefexecuiive
officer, chief financial officer aud chief operating officer; any person with an ownership interest of mote
than 20 percent it Contractor; any subcontractor lsted i the bid or contract; and any commniitee that is
sponsored or controlled by Contractor. Add itionally, Contractor acknowledges that Contractor must
inforin cach of the persons desoribed in the preceding sentence of the prohibitions contained in Section -
1.126. Contractor further agrees to provide-to City the names of each person, entity or commiftee
described above, :
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26, Requiiiug Minimuwm Compensation for Covered Employees. Section 43 of the
Agreement, “Requirig Mininun Compensation for Covered Employees,” is hereby replaced in its

. entirety by Section 43 “Requiring Minimum Compernsation for Covered Eployees,to read as
follows: '

43, Requiviug Minimum Compensation foy Covered Employecs

a.  Contractor agrees to comply fully with and be bound by all of the provisions of
the Minintuh Competisation Ordinance (MCO), as set forth jn San Francisco Administeative Code
Chapter 12P (Chapter 12P), including the reinedies provided, and implementing guidelines and rules.

The provisions of Sections 1205 and 12P.5.1 of Chapter 12P are iicorporated herein by refersnce and
izade & part of this Agreentent as though fully set forth, The text of the MCO is available on the web at
www.sfgov.org/olse/meo. A partial listing of some of Contractot’s cbligations under the MCO is set
forth in this Section. Contractor is required to comply with all the provisions of the MCO, irrespective of
he listing of obligations in this Section. ' :

b.  The MCQ requites Contractor to pay Contractor's employees o iinimum howr'ly
gross compensation wage rate and to provide minihum compensated and uncompensated time off. The-
fninimum wage rate may changs from yeat ta year and Contracior is abligated to keep informed of the
then-current requirements, Any subcontract entered into by Contractor shall require the subcontractor {0
comply with the requirements of the.MCO and shall contain contractual obligations subsfantially the
same as those set forth in this Sectfon. It is Contractor’s obligation to ensure that any subcontracfors of
any tier under this Agreement comply with the requirements of the MCO. 1f any subcontractor under this
Agreement fails to comply, City may pursne any of the reinedies sel forth in this Section against
Contractor, : : -

c.  Contractor shall not take adverse action or otherwise discriminate against an
vee or other person for fhe exeicise ‘or attempted exercise of rights under the MCO. Such actions,
if taken within 90 days of the exercise or atfempled exeicise of sueirTights; withbereby VRN
fo be retaliation prohibited by the MCO. :

: d.  Confactor shall meintain employee and payroll records as requ ired by the MCO.
If Contractor fails o do so, it shall be presumed that the Contractoer paid no more than the mininiun
wage required under State faw.

: e.  The City is authotized fo inspect Cotitrastor’s job sites and conduct interviews
with employees and conduet audits of Conlractor |

£ Confractor's commiitment to provide the Minimum Compensation is a material
element of the City's consideration for this Agreement. The City in its sole discretion shalt determine
whether sucti a bréach has ocoutied. The City and the public will suffer actual damage that will be
impractical or extremely difficult to determine if the Contractor fails to comply with these requiremens.
Conlractor agrees that the sums set forth it Section 12P.6,1 of the MCO as liquidated damages are not &
penalty, but ate reasonable estimates of the loss that thie City and the public will inour for Contractor's
nottcompliance, The procedures govetning the assessment of liquidated damages shall be those set forth
in Section 12P.6.2 of Chapter 12, '
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 Cotitractor understands and agrees that if it fails to comply with the
vequirements of the MCO, the City shall have the right to pursue &ily rights ot remedies avatlable under
Chapter 12P (including liquidated damages), under the terms of the contract, and under applicable law.
If, within 30 days after yeceiving written notice of a breach of this Agreement for violating the MCQ,
Contractor fails to cure such Bbreach or, if such breach cannot reasonably be cured within such period of
30 days, Contractor fails to commence offarts fo cure within such period, or thereaftot fails ditigently fo
pursue such cure to coppletion, the City ghall have the right to pursue any rights or remedies available
under applicable law, including those set forth in Section 12P.6(c) of Chapter 120 Bach of theso
remedies shall be exercisable ind ividually or in combination with any other riglits or remedies available
to the City. :

. Contractor represeits and watrauts fhat it is not an entity that was set up, or is being
used, for the purpose of evading the intent of the MCO. '

_ i If Contractor is exempt from the MCO when this Agreement is executed because the
cunmulative amount of agresments with this department for the fiscal year is less than $25,000, but
Coniractor later enters into an agreement of agresmuents thyat cause contracter to exceed that amount na
fiscal year, Confractot stiall thereafter be required fo comply with the MCO under this Agreement. This

obligation arises on the effective date of the agreefiienit that causes the cumulative amount of agresments
belween the Contractor and this department to exceed $25,000 in the fiscal year, :

2f. Reguiring Health Benefits for Coyered Employees, Seotion 44 of the Agreement,
“Requirhig Health Benefits for Covered Employees,” is hereby replaced in its entirety by Seotion 44
“Requiring Health Benefits for Covered Buployees,"to read as follows:

e Emplovess

44, Hemuring feal

Contractor agrees to comply fully with and be bound by all of the provisions of the
Health Care Accountability Ondinance (HCAO), as set forth in San Francisco Administrative Code
Chapter 12Q, including the remedies provided, and implementing regulations, as the sanic may be
amended from time to time. The provisions of setion 12Q.5.) of Chapter 12Q are incorporated by
reference and made a parl of this Agreement as though fully set forth hercin. The text of the HCAQC is
avaitable on the web at wwiv.sfgov.orglolse. Capitalized ters used in fhis Section and not defined in
this Agreeinent shall have the meanings assigned to such terms in Chapter 12Q. :

a.  For each Covered Employee, Contractor shall provide the hppygpriaie health
benefit set forth in Section 12Q.3 of the HCAQO. If Contragtor chooses to offer the heglth plan option,
such hiealth plan shall meet the minimum standards set forth by the San Francisco Health Commission.

_ b.  Notwithstanding the above, if tlie Contractor is a small business as defined in
Section 12Q.3(e) of the HCAO, it shall have no obli gation to comply with patt (a) above.

c.  Contractor's failure to comply with the HCAO shall constitute a material breach

of this agrecnient. City shatl notify Contractor if such 2 breach has occurred. If, within 30 days after
feceiving City”s written notice of & breach of this Agreement for violating the HCAO, Contractor failsto

) -J.’»Ss@ (5-10) )
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cute such breach o, if such breach cannot reasonably bé cured within such period of 30 days, Contractor
fails to commence efforts to cute within such period, or thereafter fails diligently to pursue such cure to
completion, City shall have the right to pursue the remedies set forth in 12Q,5.1 and 12Q.5(f)(1-6). Bach
of these remedies shall be exercisable individually or i eombination with any ofher rights or remedies
available to City.

«,  Any Subgontraet entered into by Contractar shall requite the Subcontractor to
comply with the requirements of the HCAO and shall contain confractual obligations substantially the
same as those set forth in this Section. Coitractor shall notify City’s Office of Contract Adminisiration
whett it entérs fnto such a Subcontract and shall certify to the Office of Contract Administration that it
has notified the Subcentractor of the obligations unier the HCAQ and has imposed the requirements of
the HCAO on Subcontractor through the Subcoitract, Each Contractor shall be responsible for its
Subcontractors’ compliance with this Chapter. If a Subcontractor fails to comply, the City niay pursue
the remedies set forth in this Section against Contractor based on the Subcontractor’s failure {o comply, -
provided that City has first provided Contractor with notice and an opportunity to ebtain a cure of the
violation, ' ) ) '

e.  Confractor shall not discharge, reduce in competisation, or othersvise
discriminate against any employee for siotifying City with regard to Contractor’s noncompliance or
anticipated ngncomplmnce with the requirements of the HCAO, for opposing any practice proscribed by
the HCAO, for participating in proceedings related to the HCAO, or for seeking to assert or enforce any
rights unclel' the HCAO by any lawful tmeans.

£ Contractor 1‘&})1‘1.'}561118"311('* warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the intent of the HCAD.

g Corteactor shall maintain employes and payroll records in compliance with the
Cai fornia Labm Cocle and In(htstual Welfare Commission odlers, including the number of hours each

Hract:
h.  Contractor shall keep itself informed of the current requirements of the HCAO.

i, Contractor shall provide reports to the City in accordance with any reporting
standards promulgated by the City under the HCAQ, iricluding reports ot Subcontractors and Subtenants,
as applicable,

I Contractor shalf provide City with access to records pertaining to compliance
with HCAO after recelving 2 written request from City to do so and being provided at least ten business
days to respond, . : '

k. Cdnt_rac-tor shall allow City to inspect Contractor’s job siles and have access to
Contractor’s employees in order to monitor and determine comyplinnee with HCAO,

City may counduct random audits of Contractot to ascertain its compliance with HCAO. Contractor

agrees to cooperate with City when it conduots such audlits.

P-550 (5-10)
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i If Contractor is oxempt from the HCAQ when this Agreement. is exectiled
because its amount is less than $25,000 ($50,000 for nonprofits), but Contractor later enters jnto an
agreement or agreements that cause Contractor’s aggregate amount of all agreements with City to reach
75,000, all the agreements shall be fhercafter subject to the HCAO, This obligation arises on the
effective date of the agreemeit that canses the cumulative amount of agreements between Contrastor and
flie City to be equal to or greaier thian $75,000 in the fiscal year, .

2g. TFirst Souree Hiring. Section 45 of the Agresment, “Tirst Source Hiving,” is hereby
replaced in its entirety by Seection 43, " First Source Hiving Program,' to read as follows:

45, TFirst Souyce Hiving Progran

a.  Incorporation of Adniinistrafive Code Provisions by Reference. The
provisions of Chapter 83 of the San Francisco Adiiiinistrative Code are incorporated in this Section by
reference and made a part of this Agresmeit as though fully set forth herein. Coniractor shall comply
fully with, and be bound by, all of {he provisions that apply to this Agreement under such Chapter,
including but not limited to the remedies provided thereit, Capitalized terms used in this Section and not
defined in this Agreement shall have the meanings assigied to such terms in Chapter 83.

b, First Source Hiring Agréement. As an essential tern of, and consideration
-for, any contract or property contract with the Cityy; not exempted by the FSHA, the Contractor shall

enter into & first source hiring agreement ("agreentent") with the City, on or before the effective date of
the contract or property confract, Contractors shall also euter info an agreement with the City for any
offier yyork that it performs in the City. Such agreement shall: '

1)  Sstappropriate hiring and reterition goals for entry level positions. The
employer siall agree to achieve these hiring and retention goals, or, if unable fo achieve these goals, to-
establish good Faith efforts as to its atiempis to do so, as set forth in the agreement. The agreement shall

take into consideration (e emp.i.oyﬁ{"s?ar&cipaﬂeﬁ—hiﬁist_in d rral and/or brokerage
progeams, Withii the discretion of the FSHA, subject to appropriate modifications, participation in such
programs maybe cettified as meeting the requirements of this Chapter. Failwre either to achicve the
specified goal, ‘or to establish good faith efforts will constifiite noricompliaiice and will subjéct the
employer to the provisions of Section $3.10 of this Chapter. '

2y  Set fiist soures iterviewing, recruitment and hiring requirements, which
will provide the San Francisco Workforee Development Systet with the first opportunity to provide
qualified economically disadvantaged individuals for consideration far employment for entry level
positions, Bmployers shall consider-all applications ofqualified economically disadvantaged ind ividuals
referred by the System for eniployment; provided however, if the employer utilizes nondiseriminatory
serecning criteria, the employer shall have the sole discretion fo interview and/or hire individuals referred
or certified by the San Franeisco Workforce Developiment System as being qualified economically
disadvantaged individuals. The duration-of fhe first source inferviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days, During that period;
the employer tmay publicize the entry level positions i accordance with the agreement. A fieed for urgent
or temporary hires must be ovaluated, and appropriate provisions for such a situation must be made inthe
agresietit, '

3)  Setappropriate requirernents for providing notification of available entry'

Jevel positions to the San Francisco Warkforce Development System so that tlie System may train and
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refer an adequate pool of qualified economically disadvanteged sidividuals to participating employets.
Notification should include such information as employment needs by ocoupational title, skills, and/or

experlence required, the houts required, wage scale and dutation of eniploynent, identification of entry
level and training positions, ilentification of Bnglish language proficiency requirements, or absence
theteof, and the projected schedule and procedures for frizing for gach occupation, Employers should
provide both {ong-term job need projections and notice before initiating the interviewing aiid hiving
process. These notification requirements will take into consideration any need to jrotect the employer's
proprietary information.

4y Set appropriate secord keeping and monitoring requirements. The First
- Source Hiring Adminisiration shall develop easy-to-use forins and record keeping requirements for
documenting compliance with the agreement, To-the greatest extent possible, these requirements shall
utilize the employer's exisling record keeping systems, be non-duplicative, and facilitate a coordinated
flow of information and referrals, '

_ 5)  Bstablish guidelines for employer good faith efforts to-contply with the-
first source hiring requirements of this Chaptet, The FSHA will work with City departments to develop
employei good faith effort requirements appropriate to the types of contracts and propertly contracts
handied by each department, Employers shall appofnt a liaison for dealing with the development and
implementation of the employér's agreement. In thie ovent that the FSHA finds that the employer under a
City contract or propeity contract Tas taken actions primarily for the purpose-of circumventing the
requirements of this Chapfer, that employer shall be subject to tlig sanctions set Forth in Section 83.10 of
this Cliapter,

6)  Sefthstermol the requirements.

, 7)  Set appropriate enforeement and sanctioning standards consistent with this
Chapter,

Y . oy
v

gy Set fortirtie City's : programs, job applicant
referrals, technical assistance, and siformation systems that assist the employer in complying with this
Chapter.

v )  Require the develapet to ‘hwiudc‘noﬁce of the requirements of this
Cliapter in leases, sublenses, and other occupancy contracts.

e.  Hiring Decisions, Contractor shall siiake the final determination of whether an
Economically Disadvantaged Individual referred by the Systein is uqualified” for the position,

~ d.  Exceptions. Upon application by Employer, fhe First Source Hiring
Administration way grant an exception to auy or all of the requirements of Chapter 83 in-any situation
where it concludes that compliarice with this Chapter svonld cause econonic hardship.
e.  Liguidated Damages. Cotitractol’ agrees:

1} Tobe liable to thse City for liquidated damages as proyided in this section;

2)  Tobe subject to the procedures governing enfarcement of breaches of
contracts based on violations of contract provisions required by this Chapter as set forth iu th is section;
P-550 {5-10)

195257 Anendivent 9of12 ) » 8-05-10

401



3} That the contractoi's cenmiitment to com ply with this Chapter is a
material element of the City's consideration for this contract; that the failure of the contractor to comply
with thie contract provisions required by this Chapter will cause harm to the City and the public which is
significant and substanitial but extremely difficult to quantity; that the harm to the City inchudes not only
the financial cost of funding public assistance programs put also the insidious but impossible to quantify
harm that this community-and its families suffer as a result of unemployment; and that the assessmeitt of
liquidated damages of up to $5.000 for every notice of a new hire for an entry level position miproperly
withheld by the contragtor from thie first sonree hiring process, as determined by the FSHA during its
© first investigation of a contracior, doss not exceed a fair estimate of the financial and other damages that
the City suffers as a result of the contractor's faituie to conxply with its first source referrat contractual
obligations.

_ 4y Thatthe continued failure by a confractor to comply with its first source
referral contractual obligations will cause further sighificant and sibstantial harm to the City-and the
public, and that a second assessiuent of liquidated damages of up to $10,000 for each entry level position
tmproperly withheld from the FSHA, from the time of the conclusion of the first investigation forward,
does not exceed the finaricial and other damages that the City suffers as a tesult of the contractot’s
continued failure to comply with its first source referval contractual obligations;

5§)  ‘That in addition fo the cost of investigating alleged violations under this -
Section, the computation of fiqu idated damagss for purposes of this section is based on the following
data: : : .

: (a)- The average length of stay on public-assistance in San Trancisco's
County Adult Assistance Prograim is approximately 41 moiths at an average monthly graut of $348 per
month, totaling approximately $14,379; and

N Gy In 2004, the rotention rate of adults placed n employment programs
funded under the Workforce Investinent Act for at least the first six months of employmeif was 84.4%.

Since qualified ndividuals wmder tie First-Soureeprogram-face far fower bartiers to employment than
their counterparts in programs funded by the Workfotce Iirvestiment Act, it {s reasonable to conclude that
the average tength of employment for an individual whom the First Source Program refers to an employer
and who is hired in an entry level position is at least one year; '

: Therefore, liquidated dainages that total $5,000 for first violations and
$10,000 for subsequent violations as determined by FSHA constitute a fair, reasonable, and conservative
attempt to quantify the harm caused to {he City by the failore of a contractor to comply with ifs fixst
source reforral contractual obfigations. '

_ 6)  Thatthe faitare of contractors to comply with this Chapter, except
property contractors, may be subject to the debarinent and monetary peialties set forth i Sections 6.80 et

seq. of the San Francisco Administrative Cods, as well as any other remedies avallable under the confract
or at law; and : . ’

Violation of the requirements of Chapter 83 is subject to an assessment of Hauidated
damages in the amount of $5,000 for every new hire foran Entry Level Position improperly withbeld
from the first source hiring process. The assessment of liquidated damages and the evaluation of any
defenses or mitigating factors shall be niade by the FSHA,.
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£, Subcontracts. Any subcontract entered into by Confractor shall require the

su.bc.ontradtor to comply with the requitemetits of Chapter 83 and shall contain contractual obli gations
substantially the same a5 those set forth i this Section.

2h. Cosperative Drafting, Section 61 zs heieby added to the Agreement as follows;

61, Cooperative Drafting. This Agreement has beet drafted through & cooperative effort
of both parties, and both parties have hiad an opporiunity to have {he Agreement tev iewed and revised by
Jogal counsel, No patty shall be considered the drafter of this Agreement, and o p‘r-efsum;)t'ion orrule
that an ambiguity shall be construed against the pa:rt"y.ﬂmﬁi:ng the clavse shall apply to fhe interpratation
of esiforcement of this Agresuvent.

3,  Lffective Date. Each of the: modifications set forth in Section 2 shall be effective o and after the
dato of this Amendment. .

4, Legal Rifect, Except as expressly modified by this Amendment, all of the terms and conditions of
the Agreement shall veniain unchanged and in full force and effect. : :
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1N WITNESS WHEREOF, Contractor and City have exeguted this Amendment as of the date first
referenced above. -
CITY ' ’ 'CONTRACTOR

Recommended by: Hiech Joint Venfure -

o

-
7~ Zf/ff %’%
TaerFang—" LS
Manager IT Purchasing
Office of Contract Administration

Approved as to Form: . Xtech Joint Venture
1275 Fairfax Avenue, Suite 201
Dennis J. Herrera San Franicisco, CA, 94124
City Attorney P Vendor # 64607
e

/"
,,~/ //.-’ ray 2 o
A //,//// ) =
- B . .
. e
" Députy City Al to-m?;c;«;’;/

Approved:
| /? - ﬁz
;. . i [ e
"i/ j Agvea/ ?mlbi - ér/
Naomi Kelly ) i
Director of Office of Contract Administration/
Parchaser
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City and County of San Francisce
Office of Contract Administration
Purchasing Division
City Hall, Room 430
1 Dr. Carlton B. Goodlett Place
San Francisco, California 94102-4685 -

Agreement between the City and County of San Francisco and
Xtech, JV

This Agreement is made this Ist day of January, 2009, in the City and County of San Francisco, State of
California, by and between: Xtech, JV, 1275 Fairfax Avenue, San F rancisco, CA. 94124, hereinafter
referred to as “Contractor,” and the Clty and County of San Francisco, a municipal corporation,
hereinafter referred to as “City,” acting by and through its Director of the Office of Contract
Administration or fhe Director’s designated agent, heteinafter referred to as “Purchasing.”

Recitals
WHEREAS, the Office of Contract Administration (“Department”) wishes to procure computer hardware,
software, and associated manufacturer’s warranty or support packages and other technology products;

and,

WHEREAS, a Request for Proposal (“RFP”) was issued on April 8, 2008, and City selected Contractor as
ore of the four highest qualified scorers pursmant to the RFP; and

WHEREAS, Contractor represents and warrants that it is quahﬁcd to perform the services required by
City as set forth under this Contract; and,

WHEREAS, approval for th th1s Agreement was obtained when the Board of Supewxsms approved

resolufion number JL@ "(/{ ) [ Uecember 10,2008 T

Now, THEREFORE, the parties agree as follows:
DEFINITIONS:

AUTHORIZATION
Purchase Order or Blanket Purchase Order ot Release against a Blanket Ovder of the City properly executed
by City and certified by the Controller for the specific funding of an Order or any modification thereof.

CHANGE ORDER .
A written instrument authorized in accordance with the requirements eqtabllshed by City that modifies an
Order through an adjustment to one or more of the following: (i) the price, (i) the product (iii) project
schedule, (iv) the project scope of work, or {v) the acceptance criteria.
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CITY

The City and County of San Francisco, acting through the
offices at 1 Dr. Carlton B. Goodlett Place, Room 430, San Francisco, California 94102.

Office of Contract Administration with its

CITY CONTRACT COMPLIANCE MANAGER (CCCM)

The City representative appointed by the Committee on Information Technology (COIT) to administer the
Computer Store contract who shall serve as a primary contact to Contractor, and from whom Contractor 18
authorized to accept instructions for the administration of this Agreement.

COIT

The Committee on Information Technology of the City and County of San Francisco.

CONSULTING SERVICES

Any Service, (excluding Hardware Maintenance and Software Support Services) that involves retaining
the professional expertise of a Contractor or Subcontractor to perform tasks that may include but are not

limited to: implementation, assembly, installation, optimization, and integration of Hardware or Software,

re-engineering business processes, Jinking business and technology strategies, system design, Software
development, enhancing information processing capabilities, managing and/or performing work on a
project to provide deliverables, project management, training services, hourly professional services such
as assisting on a technical task, or systems integration services such as acting as a prime contractor to
deliver an integrated system that may consist of a combination of Software, Services, and/or Hardware.

CONTROLLER

Controller of the City and County of San Francisco.

mm
X

The Department of Technology of the City and

HARDWARE

- ——.—_Data processing machinery and equipment,

County of San Francisco.

including firmware, instruction sets, conversions, upgrades,

HARDWARE MAINTENANCE SERVICE

The Services Contractor provides to maintain Hardware
functional Hardware to good working order, or to exchange it with a functionally equivalent Hardware, in
accordance with a program of regular maintenance service the Ordering Department has selected from
those available for that Hardware, as evidenced in the Order for that Hardware or for Hardware

Maintenance Services.

OCA

ORDER

elements, Or accessOIIEs, peripherals or any sotibinationof thets - s e e

in a functional condition, O restore non-

The Office of Contract Administration of the City and County of San Francisco.

An Authorization for the procurement of Products or Services which has been executed and certified in

accordance with applicable City requirements, and the negoti
Produicts or Services to be delivered pursuant to that Order.

to the prior approval of DT and Purchasing.

P-500 (11-07)
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'ORDERING DEPARTMENT , »
A department of the City and County of San Francisco, or other public agency, which initiates a
requisition for the order of products ot services pursuant to the authorized procedures set forth in this

Agreement.

PRODUCT

Hardware, Software and/or Supplies, or any combination of them, procured through this Agreement.

PURCHASE ORDER

A City Purchase Order, Blanket Purchase Order, Contract Order or other doéument issued by Purchasing
for the purpose of guthorizing procurement of Products or Services by 2 City department.

PURCHASING
The Purchasing Division
Francisco.

SERVICE

of the Office of Contract Administration of the City and County of San

The performance of a task, provision of advice and counsel, assistance Or USS of a resource that
Contractor makes available to City, including but not limited to Software Support Services, Hardware
Maintenance Services, Consulting Services and Training Serviees.

SOFTWARE

Machine-readable instructions. and any associated audio visual content_(such as images, text recordings,
music or pictures) amd related materials, including documentation, and any subsequent versions or

releases.

SOFTWARE SUPPORT SERVICES
The provision of services by Contractor directly or through the Software manufacturer or a subcontractor

for any Software licensed

to or owned by an Ordering Department pursuant to this Agreement, or for any

. ~Sofaware-licensed by an. Qrdering Department other than through this Agreement for which Contractor

agrees to make Software Support Services available, whichTmay include but-is-not limited to upgrades,

defect correction information, patches, bug fixes, telephone support, responding to problems with
Software reported by the Ordering Department and adaptation of Software to Hardware devices, as
specified in the Order for Software or for Software Support Services.

SPECIFICATIONS

A docurmnent that provides information specific to 2 Product, including the manufacturer’s technical
literature, which contains information as to the functions of a Product and/or the resources required for its
propet operation. The Contractor shall provide specifications for any Products offered upon the request of

an Ordering Department.

SUPPLIES

Consumable items to be used with Products, such as printer paper and forms, ink cartridges and data

diskettes.

TECHNOLOGY STORE
The multiple award contract made available to City Ordering Departments and other governmental
agencies and jurisdictions for the efficient and cost-effective procurement of computer hardware, software

and services.

P-500 (11-07)
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UNAVOIDABLE DELAY : '
An interruption of the work beyond the control of Contractor and which interruption the Contractor could
not have avoided by the exercise of care, prudence, foresight and diligence. Such delays include and are
limited to acts of God; acts of the public enemy; adverse weather conditions; fires; floods; windstorms;
tornadoes; wars; riots; insurrections; epidemics; quarantine restrictions; strikes; lockouts; sitdowns;
slowdowns; labor shortages; inability of Contractor to procure labor; material shortages; inability of
Contractor to procure material; fuel shortages; freight embargoes; accidents; acts of a governmental
agency; priorities or privileges established for the manufacture, assembly or allotment of materials by
order, decree or otherwise of the United States or by any department, bureau, commission, committee,
agent or administrator of any legally constituted public authority; changes in the work ordered by the
Ordering department, insofar as they necessarily require additional time in which to complete the entire
work; the prevention by the City and County of a Contractor from commencing or prosecuting the work;
the prevention of a Contractor from commencing or prosecuting the work because of the acts of others,
excepting the Contractor's subcontractors; the prevention of a Contractor from commencing or
prosecuting the work because of the failure of the City and County to furnish the necessary materials,
when required by the terms of an Order and when requested by the Contracter in a manner provided in the
Order; and inability to procure or failure of public utility service. The duration of Unavoidable Delays
shall be limited to the extent that the commencement, prosecution and completion of the work are delayed
thereby, as determined by the Ordering Department.

1. Certification of Funds; Budget and Fiscal Provisions; Termination in the Event of Non-
Appropriation

This Agreement is subject to the budget and fiscal provisions of the City’s Charter. Charges will
accrue only after prior written authorization certified by the Controtler, and the amount of City’s.
obligation hereunder shall not at any time exceed the amount certified for the purpose and period stated in
such advance authorization.

This Agreement will terminate without penalty, liability or expense of any kind to City at the end of
any fiscal year if funds are not appropriated for the next succeeding fiscal year. If funds are appropriated-

" “for a portion of the fiscal year; this Agreement-will terminate; without penalty, liability or expense ofany .

kind at the end of the term for which funds are appropriated.

City has no obligation to make appropriations for this Agreement in lieu of appropriations for new
or other agreements. City budget decisions are subject to the discretion of the Mayor and the Board of
Supervisors. Contractor’s assumption of risk of possible non-appropriation is part of the consideration for
this Agreement. ’

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF THIS
AGREEMENT.

2.  Term of the Agreement

Subject to Section 1, the term of this Agreement shall be from January 1, 2009 to December 31,
2011. The Agreement may be extended with an option(s) to extend the contract for up to two years at the
sole and absolute discretion of the City.

3.  Effective Date of Agreement

This Agreement shall become effective when the Controller has certified to the availability of funds
and Contractor has been notified in writing. '
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4, Services Contractor Agrees to Perform

The Contractor agrees to perform the services provided for in Appendix A, “Description of
Services,” attached hereto and incorporated by reference as fhough fully set forth herein.

5.  Compensation

Compensation shall be made by Ordering Departments in accordance with the terms of each
Authorization for an Order. 1n no event shall the amount of this Agreement exceed $24,000,000 (twenty-
four million dollars). :

No charges shall be incurred under this Agreement nor shall any payments become due to
Contractor until reports, services, or both, required under this Agreement are received from Contractor
and approved by the Ordering Department or Purchasing as being in accordance with this Agreement.
City may withhold payment to Contractor in any instance in which Contractor has failed or refused to
satisfy any material obligation provided for under this Agreement.

In no event shall City be liable for interest or late charges for any late payments.

The Controller is not authorized to pay invoices submitted by Contractor prior to Contractor’s
submission of HRC Progress Payment Form. If Progress Payment Form is not submitted with
Contractor’s invoice, the Controller will notify the department, the Director of HRC and Contractor of the
omission. If Contractor’s failure to provide HRC Progress Payment Form is not explained to the
Controller’s satisfaction, the Controller will-withhold 20% of the payment due purstant to that invoice
until HRC Progress Payment Form is provided. ,

Following City’s payment of an invoice, Contractor has ten days to file an affidavit using HRC
Payment Affidavit verifying that all subcontractors have been paid and specifying the amount.
6. “Guaranteed Maximum Costs ~ " ]

a.  The City’s obligation hereunder shall not at any time exceed the amount certified by the
Controller for the purpose and period stated in such certification.

b.  Except as may be provided by laws governing emergency procedures, officers and employees
of the City are not authorized to request, and the City is not required to reimburse the Contractor for,
Commodities or Services beyond the agreed upon contract scope unless the changed scope is anthorized

by amendment and approved as required by law. -
c.  Officers and employees of the City are not authorized to offer or promise, nor is the City
required to honor, any offered or promised additional funding in excess of the maximum amount of

funding for which the contract is certified without certification of the additional amount by the Controller.

d.  The Controller is not authorized to make payments on any contract for which funds have not
been certified as available in the budget or by supplemental appropriation. »
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7. Payment; Invoice Format

Invoices fumished by Contractor under this Agreement must be in a form acceptable to the
Controller, and must include a unique invoice number. All amounts paid by City to Contractor shall be
subject to audit by City.

Payment shall be made by City to Contractor at the address specified in the section entitled
“Notices to the Parties.”

8.  Submitting False Claims; Monetary Penalties

Pursuant to San Francisco Administrative Code §21.35, any contractor, subcontractor or consultant
who submits a false claim shall be liable to the City for three times the amount of damages which the City
sustains because of the false claim. A contractor, subconiractor or consultant who submits a false claim
shall also be liable to the City for the costs, including attorneys’ fees, of 2 civil action brought to recover
any of those penalties or damages, and may be liable to the City for a civil penalty of up to $10,000 for
each false claim. A contractor, subcontractor or consultant will be deemed to have submitted a false
claim to the City if the contractor, subcontractor or consultant: (a) knowingly presents or causes to be
presented to an officer or employee of the City a false claim or request for payment or approval; (b)
knowingly makes; uses, or causes t0 be made or used a false record or statement to get a false claim paid
or approved by the City; (c) conspires to defraud the City by getting a false claim allowed or paid by the
City; (d) knowingly makes, uses, or causes to be made or used a false record or statement to conceal,
avoid, or decrease an obligation to pay or transmit money or property to the City; or {e) isa beneficiary
of an inadvertent submission of a false claim to the City, subsequently discovers the falsity of the claim,
and fails to disclose_the false claim to the City within a reasonable time after discovery of the false claim.

9.  Left blank by agreement of the parties.

10. Taxes

a.  Payment of any taxes, including possessory interest taxes and California sales and use taxes,

Jevied upon or as a result of this Agreement, or the services delivered pursuant hereto, shall be the
obligation of Contractor.

b. Contractor recognizes and understands that this Agreement may create a “posseésmy
interest” for property tax purposes. Generally, such a possessory interest is not created unless the
Agreement entitles the Contractor to possession, occupancy, Or use of City property for private gain. If
such a possessory interest is created, then the following shall apply: :

(1) Contractor, on behalf of itself and any permitted successors and assigns, recognizes
and understands that Contractor, and any permitted successors and assigns, may be subject to real
property tax assessments on the possessory interest;

(2) Contractor, o1 behalf of itself and any permitted successors and assigns, recognizes
and understands that the creation, extension, renewal, or assignment of this Agreement may resultina
“change in ownership” for purposes of real property taxes, and therefore may resultin a revaluation of
any possessory interest created by this Agreement. Contractor accordingly agrees on behalf of itself and
its permitted successors and assigns to report on behalf of the City to the County Assessor the information
required by Revenue and Taxation Code section 480.5, as amended from time to time, and any successor
provision.
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3) Contractor, on behalf of itself and any permitted successors and assigns, recognizes
and understands that other events also may cause a change of ownership of the possessory interest and
result in the revaluation of the possessory interest. (see, e.g., Rev. & Tax. Code section 64, as amended
from time to time). Contractor accordingly agrees on behalf of itself and its permitted successors and

assigns to report any change in ownership to the County Assessor, the State Board of Equalization or
other public agency as required by law.

(4) Contractor further agrees to provide such other information as may be requested by the
City to enable the City to cofply with any reporting requirements for possessory interests that are
imposed by applicable law.

11. Payment Does Not imply Acceptance of Work

The granting of any payment by City, or the receipt thereof by Contractor, shall in no way lessen
the liability of Contractor to replace unsatisfactory work, equipment, or materials, although the
unsatisfactory character of such work, equipment or materials may not have been apparent or detected at
the time such payment was made. Materials, equipment, components, or workmanship that do not

conform to the requirements of this Agreement may be rejected by City and in such case must be replaced
by Contractor without delay.

12. Qualified Personnel

Work under this Agreement shall be performed only by competent personnel under the supervision
of and in the employment of Contractor. Contractor will comply with City’s reasonable requests
regarding assignment of personnel, but all personnel, including those assigned at City’s request, must be
supervised by Contractor. Contractor shall commit adequate resources to complete the project within the
project schedule specified in this Agreement.

13. Responsibility‘ for Equipment

City shall not be responsible for any damage to péfsoﬁs or property as a result of the use, misuse or
failure of any equipment used by Contractor, or by any of its employees, even though such equipment be
furnished, rented or loaned to Contractor by City.

14. Ihdependent Contractor; Payment of Taxes and Other Expenses

a. Independent Contractor

Contractor or any agent or employee of Contractor shall be deemed at all times to bean
independent contractor and is wholly responsible for the manner in which it performs the services and
work requested by City under this Agreement. Contractor or any agent or employee of Contractor shall
not have employee status with City, nor be entitled to participate in any plans, arrangements, or
distributions by City pertaining to or in connection with any retirement, health or other benefits that City
may offer its employees. Contractor or any agent or employee of Contractor is liable for the acts and
omissions of itself, its employees and its agents. Contractor shall be responsible for all obligations and
payments, whether imposed by federal, state or local law, including, but not limited to, FICA, income tax
withholdings, unemployment compensation, insurance, and other similar responsibilities related to
Contractor’s performing services and work, or any agent or employee of Contractor providing same.
Nothing in this Agreement shall be construed as creating an employment or agency relationship between
City and Conractor or any agent or employee of Contractor.
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Any terms in this Agreement referring to direction from City shall be construed as providing
for direction as to policy and the result of Contractor’s work only, and not as to the means by which such
a result is obtained. City does not retain the right to control the means or the method by which Contractor
performs work under this Agreement.

b.  Payment of Taxes and Other Expenses.

Should City, in its discretion, or a relevant taxing authority such as the Internal Revenue
Service or the State Employment Development Division, or both, determine that Contractor is'an
employee for purposes of collection of any employment taxes, the amounts payable under this Agreement
shall be reduced by amounts equal to both the employee and employer portions of the tax due (and
offsetting any credits for amounts already paid by Contractor which can be applied against this liability).
City shall then forward those amounts to the relevant taxing authority. '

Should a relevant taxing authority determine a liability for past services performed by
Contractor for City, upon notification of such fact by City, Contractor shall promptly remit such amount
due or arrange with City to have the amount due withheld from future payments to Contractor under this
Agreement (again, offsetting any amounts already paid by Contracter which can be applied as a credit
against such liability).

A determination of employment status pursuant to the preceding two paragraphs shall be
solely for the purposes of the particular tax in question, and for all other purposes of this Agreement,
Contractor shall not be considered an employee of City. Notwithstanding the foregoing, should any
court, arbitrator, or administrative authority determine that Contractor is an employee for any other :
putpose, then Contractor agrees-to areduction in City’s financial liability so that City’s total expenses
under this Agreement are not greater than they would have been had the court, arbitrator, or
administrative authority determined that Contractor was not an employee.

15. Insurance

a. . Without in any way limiting Contractor’s liability pursuant to the “Indemnification” section_
of this Agreement, Contractor must maintain in force, during the full term of the Agreement, insurance in
the following amounts and coverages:

(1) Workers® Compensation, in statutory amounts, with Employers’ Liability Limits not
less than $1,000,000 each accident, injury, or illness; and

(2) Commercial General Liability Insurance with limits not less than $1 ,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage, including Contractual
Liability, Personal Injury, Products and Completed Operations; and

(3) Commercial Automobile Liability Insurance with limits not less than $1,000,000 each
- occurrence Combined Single Limit for Bodily Injury and Property Damage, including Owned, Non-

Owned and Hired auto coverage, as applicable.

b.  Commercial General Liability and Commercial Automobile Liability Insurance policies must
provide the following: )

(1) Name as Additional Insured the City and County of San Francisco,' its Officers,
Agents, and Employees.
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(2) Thatsuch policies are primary insurance to any other insurance available to the
Additional Insureds, with respect to any claims arising out of this Agreement, and that insurance applies
separately to each insured against whom claim is made or suit is brought.

c.  All policies shall provide thirty (30) days’ advance written notice to City of reduction or
nonrenewal of coverages or cancellation of coverages for any reason. Notices shall be sent to the
following address: ' '

Office of Contract Administration
1 Dr. Carlton B. Goodlett Place
City Hall, Room 430

San Francisco, CA. 94102

d.” Should any of the required insurance be provided under a claims-made form, Contractor shall
maintain such coverage continuously throughout the term of this Agreement and, without lapse, for a
period of three years beyond the expiration of this Agreement, to the effect that, should occurrences
during the contract terim give rise to claims made after expiration of the Agreement, such claims shall be
covered by such claims-made policies.

e.  Should any of the required insurance be provided under a form of coverage that includes 2
general annual aggregate limit of provides that claims investigation or legal defense costs be included in

such general annual aggregate limit, such general annual aggregate limit chall be double the occurrence Or

claims limits specified above.

f Should any-required insurance lapse during the term of this Agreement, requests for
payments originating after such lapse shall not be processed until the City receives satisfactory evidence
of reinstated coverage as required by this Agreement, effective as of the lapse date. If insurance is not

reinstated, the City may, at its sole option, terminate this Agreement effective on the date of such lapse of
insurance. .

g.  Before commencing any operations under this Agreement, Contractor shall furnish to City
certificates of insurance and additional insured policy endorsements with insurers with ratings comparable
to A-, VIII or higher, that are authorized to do business in the State of California, and that are satisfactory
to City, in form evidencing all coverages set forth above. Failure to maintain insurance shall constitute a
material breach of this Agreement.

h.  Approval of the insurance by City shall not relieve or decrease the liability of Contractor
hereunder. .

i. If a subcontractor will be used to complete any portion of this Agreement, the Contractor
shall ensure that the subcontractor shall provide all necessary insurance and shall name the City and

County of San Francisco, its officers, agents and employees and the Contractor listed as additional
insureds.

16. Indemnification
Contractor shall indemnify and save harmless City and its officers, agents and employees from,
and, if requested, chall defend them against any and all loss, cost, damage, injury, liability, and claims

thereof for injury to or death of a person, including employees of Conttactor or loss of or damage to
property, atising directly or indirectly from Contractor’s performance of this Agreement, including, but
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not limited to, Contractot’s use of facilities or equipment provided by City or others, regardless of the
negligence of, and regardless of whether liability without fault is imposed or sought to be imposed on
City, except fo the extent that such indemnity is void or otherwrise unenforceable under applicable law in
effect on or validly retroactive to the date of this Agreement, and cxcept where such loss, damage, injury,
liability or claim is the result of the active negligence or wiltful misconduct of City and is not contributed
to by any act of, or by any omission to perform some duty imposed by law or agreement on Contractor,
its subcontractors or eithet’s agent or employee. The foregoing indemnity shall include, without
limitation, reasonable fees of attorneys, consultants and experts and related costs and City’s costs of
investigating amy claims against the City.

In addition to Contractor’s obligation to indemnify City, Contractor specifically acknowledges and
agrees that it has an immediate and independent obligation to defend City from any clain which actually
or potentially falls within this indemnification provision, even if the allegations are or may be groundless,
false or fraudulent, which obligation arises at the time such claim is tendered to Contractor by City and
continues at all times thereafter. '

Contractor shall indemnify and hold City harrless from all loss and liability, including attorneys’
fees, cort costs and all other litigation expenses for any infringement of the patent rights, copyright, trade
secret or any other proprietary right or trademark, and all other intellectual property claims of atty person
or persons in consequence of the use by City, or any of its officers or agents, of articles or setvices to be
supplied in the performance of this Agreement.

a.  Ceneral Indemnity /“: f},

To the fullest extent permitted by law, Contractor shall assume the defense of,. inderanify and
save harmless the City, its boards, commissipns, officers, and employeeis/ec'ollectively “Tndemnitees™),
from any claim, loss, damage, injury (inghiding, without limitatton, ipsiry to or death of an employee of
the Contractor or its subconsultants) arfd liabilities of every kind, néture and description (including,
withont limitation, incidental m%nsequential darnages, COupt’COosts, attorney’s fees and costs of
investigation), that arise directly ot indirectly, in whole or iprpart, from (1) the services under this
Agreement, 0T any part of such services, and (2) any niglféent: reckless, or willful act ot omission of the
Contractor and subcousl{{{ant to the Contractor, anyong directly or indirectly employed by them, or
anyone that they cop fol (collectively, "] iabilities"),subject 10 th{.g '@K’W'isions set forth herein.

i

b. Lumitations el pf‘k}:
R .

(1) No insurance policy covering the Contractor's performance under this Agreement shall
operate to limit the Contractor's Tiability wider this provision. Not shall the gmount of insurance COVErage
operate to Hmit the extent of suo}/ﬁzﬂﬁy.

(2) The Contragtdr assumes 20 liability whatsoever-for the sole negligence or willtful
misconduct of any Indemnite® or the contractors of any lnd./exyz\.' ee.

3) Th - Contractor's indemnification obligdtions of claims involving "Professional
Liability" (claims ipy jolving acts, errors or omissions }ﬂﬁ; rendering of professional services) and
"Egonomic Loss @nly" (claims involving economicAoss which are not connected with bodily injury or
physical damz}ge/fo property). shall be limited to the extent of the Contractor's negligence or othet breach
of duty.
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¢.  Copyright Infringement /ﬁ;ﬁi}

Contractor shall ak @‘ﬁ/d;mnify, defend and hold harrmless all ridemnitees from all suits or
claims for infringement of)} patent rights, copyright, trade secret, tﬁd’e name, trademark, service mark, ;f
or any other proprietarysight of any person ot persons in consequgnte of the use by the City, or any of its -7
boards, cmmnissio%‘?}lcers, or employees of arficles or =ser:i;¢es to be supplied in the performance of
Contractor's servjecs under this Agreement. :

17. Incidental and Consequential Damages

Contractor shall be responsible for incidental and consequential damages resulting in whole ot in
part from Contractor’s acts or omissions. Nothing in this Agreement shall constitute a waiver or
limitation of any rights that City miay have nnder applicable law.

18. Liability of City

CITY’S PAYMENT OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIMITED TO
THE PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 5 OF THIS
AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, IN NO
. EVENT SHALL CITY BE LIABLE, Rl GARDLESS OF WHETHER ANY CLAIM IS BASED ON
CONTRACT OR TORT, FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL
DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN
CONNECTION WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION
WITH THiS AGREEMENT.

19. Delays; Unavoidable Delays; Liquidated Darnages
a.  Delays

1. Prior to commencing a project end-user departments and Contractor shall develop a
project timeline and scope of work designating the Contractor’s responsibility for each
phase of the project and the City’s responsibilities if any. Any delays encountered by
Contractor or City in the performance of this Agreement will be excused if and to the
extent such delays are deemed unavoidable as determined by the department head
administering the praject.

2. Either party’s failure to notify the other party on 2 timely basis of any unavoidable
delay will subsequently constitute a waiver of the delayed party’s right to claim an
unavoidable delay. Contractor and City shall have the right to review and contest the
validity of any unavoidable delay claimed by the other party. :

3. Other than agreed upon compensation for Products or Services to be delivered under
this Agreement and except as otherwise provided by law or the provisions of this
Agreement, no monetary damages or compensation of any kind will be paid to
Contractor due to unavoidable delays in the performance of this Agreement. To the
fullest extent permitted by law, Contractor agrees to waive all claims against the City,
its consultants, and their respective directors, officers, agents, employees, and
authorized representatives, for any loss or damage sustained by reason of delays in the
performance of this Agreement.

4. Ifa delay would affect a Project Schedule in an Order for Consulting Services, within
ten (10) business days of either party encountering a delay, the delayed party roust
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notify the other party in writing of the delay and the nature and estimated length of the
delay (which, if issued by Contractor shall constitute Contractor’s Delay Claim).
Contractor and City will thereafter work cooperatively to develop a revised Project
Schedule. City will respond to Contractor's Delay Claim within ten (10) business days
after both receipt of the Delay Claim and the completion of the revised Project
Schedule. In the event that Contractor and City cannot agree on a revised Project
Schedule, then City must respond to Contractor’s Delay Claim within ten (10) business
days after City notifies Contractor of the inability to agree on a Revised Project
Schedule. Until both Contractor and City agree on the revised Project Schedule, the
existing Project Schedule shall remain in effect and liquidated damages will not accrue
for.any period in excess of ten (10) business days during which Contractor is waiting
for City’s response to its Delay Claim.

b.  Liquidated Damages

In developing a Project Schedule specific to an Order for Consulting Services, the parties
may agree upon Critical Milestones for a particular project subject to liguidated damages. By
entering into this Agreement, Contractor agrees that in the event the performance of
Consulting Services are delayed beyond the Critical Milestones set forth in a Project
Schedule, City will suffer actual damages that will be impractical or extremely difficult to
determine. Any Project Schedule containing Critical Milestones shall also state the amount
of liquidated damages for any failure to meet those Critical Milestones, which shall not be a
penalty, but shall be a reasonable estimate of the loss that City will incur based on the delay,
established in light of the circumstances-existing at the time the Project Schedule was agreed
upon. City may deduct a sum representing the liquidated damages from any money due 0
Contractor. Such deductions shall not be considered a penalty, but rather agreed monetary
. damages sustained by City because of Contractor’s failure to deliver to City within the time

fixed in the Project Schedule or such extensions of time permitted in writing by Purchasing.
20. Default; Remedies

a. Each of the following shall constitute an event of default (“Event of Default) under this
Agreement:

(1) Contractor fails or refuses to perform or observe any term, covenant or condition
contained in any of the following Sections of this Agreement: 8, 10, 15, 24, 30, 37,53, 55,57, or 58.

(2) Contractor fails or refuses to perform or observe any other term, covenant or condition
contained in this Agreement, and such default continues for 2 period of ten days after written notice
thereof from City to Contractor.

(3) Contractor (a) is generally not paying its debts as they become due, (b) files, or
consents by answer or otherwise to the filing against it of, a petition for relief or reorganization or
arrangement or any other petition in bankruptcy or for liguidation or t0 take advantage of any bankruptcy,
insolvency or other debtors’ relief law of any jurisdiction, (c) makes an assignment for the benefit of its
creditors, (d) consents to the appointment of a custodian, receiver, trustee 01 other officer with similar
powers of Contractor or of any substantial part of Contractor’s property or (e) takes action for the purpase
of any of the foregoing.

(4) Acourtor government authority enters an order (2) appointing a custodian, receiver,
trustee or other officer with similar powers with respect to Contractor Or with respect to any substantial

part of Contractor’s property, (b) constituting an order for relief or approving a petition for relief or
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reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take advantage
of any bankruptcy, insolvency or other debtors’ relief law of any jurisdiction or (c) ordering the
dissolution, winding-up or liquidation of Contractor.

b.  On and after any Event of Default, City shall have the right to exercise its legal and equitable
remedies, including, without limitation, the right to terminate this Agreement or to seek specific
performance of all or any part of this Agreement. In addition, City shall have the right (but no obligation)
to cure (or cause to be cured) on behalf of Contractor any Event of Default; Contractor shall pay to City
on demand all costs and expenses incurred by City in effecting such cure, with interest thereon from the
date of incurrence at the maximum rate then permitted by law. City shall have the right to offset from any
amounts due to Contractor under this Agreement or any other agreement between City and Contractor all
damages, losses, Costs Or eXpenses incurred by City as a result of such Event of Default and any
liquidated damages due from Contractor pursuant to the terms of this Agreement or any other agreement.

-c. All remedies provided for in this Agreement may be exercised individually or in combination
with any other remedy available hereunder or under applicable laws, rules and regulations. The exercise
of any remedy shall not preclude or in any way be deemed to waive any other remedy.

21. Termination for Convenience

a.  City shall have the option, in its sole discretion, to terminate this Agreement, at any time
during the term hereof, for convenience and without cause. City shall exercise this option by giving
Contractor written notice of termination. The notice shall specify the date on which termination shall
become effective. '

b.  Upon receipt of the notice, Contractor shall commence and perform, with diligence, all
actions nécessary on the part of Contractor to effect the termination of this Agreement on the date -
specified by City and to minimize the liability of Contractor and City to third parties-as 2 result of
termination. All such actions shall be subject to the prior approval of City. Such actions shall include,
without limitation: ‘ '

€)) Halting the performance of all services and other work under this Agreement on the
date(s) and in the manner specified by City. '

(2) Not placing any further orders or subcontracts for materials, services, equipment or
other items.

(3) Terminating all existing orders and subcontracts.
4) AtCity’s direction, assigning to City any or all of Contractor’s right, title, and interest
under the orders and subcontracts terminated. Upon such assignment, City shall have the right, in its sole

discretion, t0 settle or pay any or all claims arising out of the termination of such orders and subcontracts.

(5) Subjectto City’s approval, settling all outstanding liabilities and all blaiﬁxs arising out
of the termination of orders and subcontracts.

(6) Completing performance of any services or work that City designates to be completed
prior to the date of termination specified by City.
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(7)  Taking such action as may be necessary, oI as the City may direct, for the protection
and preservation of any property related to this Agreement which is in the possession of Contractor and.in
which City has or may acquire an interest.

. Within 30 days after the specified termination date, Contractor shall submit to City an
invoice, which shall set forth each of the following as a separate line item:

(1) The reasonable cost to. Contractor, without profit, for all services and other work City
directed Contractor to perform prior to the specified termination date, for which services or work City has
not already tendered payment. Reasonable costs may include 2 reasonable allowance for actual overhead,
not to exceed a total of 10% of Contractor’s direct costs for services or other work. Any overhead
allowance shall be separately iternized. Contractor may also recover the reasonable cost of preparing the
invoice.

2 A reasonable allowance for profit on the cost of the services and other work described
in the immediately preceding subsection (1), provided that Contractor can establish, to the satisfaction of
City, that Contractor would have made a profit had all services and other work under this Agreement been
completed, and provided further, that the profit allowed shall in no event exceed 5% of such cost.

(3) The reasonable cost to Contractor of handling material or equipment returned to the
vendor, delivered to the City or otherwise disposed of as directed by the City.

4 A deduction for the cost of materials to be retained by Contractor, amounts realized
from the sale of materials.and not otherwise recovered by or credited to City, and any other appropriate
credits to-City against-the cost of the services or other work.

4 Inno event shall City ‘be liahle for costs incurred by Contractor or any of its subcontractors
after the termination date specified by City, except for those costs speciﬁcally.cnumerated and described
in the immediately preceding subsection (c). Such non-recoverable costs-include, but are not limited to,
anticipated profits on this Agreement, post-termination employee salaries, post-termination administrative
expenses, post-termination overhead or unabsorbed overhead, attorneys’ fees or other costs relating to the
prosecution of 2 claim or lawsuit, prejudgment interest, or any other expense which is not reasonable or
authorized under such subsection (c}.

e.  Inarriving at the amount due to Contractor under this Section, City may deduct: (1) all
payments previously made by City for work or other services covered by Contractor’s final invoice;
(2) any claim which City may have against Contractor in connection with this Agreement; (3) any
invoiced costs OF EXpenses excluded pursuant to the immediately preceding subsection (d); and (4) in
instances in which, in the opinion of the City, the cost of any service or other work performed under this
Agreement is excessively high due to costs incurred to remedy or replace defective or rejected services Or
other work, the difference between the invoiced amount and City’s estimate of the reasonable cost of
performing the invoiced services or other work in compliance with the requirements of this Agreement.

f. City’s payment obligation under this Section shall survive termination of this Agreement.
22. Rights and Duties upon Termination or Expiration

a.  This Section and the following Sections of this Agreement shall survive termination or
expiration of this Agreement: 8 through 11, 13 through 18, 24, 26, 27, 28, 48 through 52, 56, and 57.
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b..  Subject to the iramediately preceding subsection (a), upon termination of this Agreement
prior to expiration of the term specified in Section 2, this Agreement shall terminate and be of no further
force or effect. Contractor shall transfer title to City, and deliver in the manner, at the times, and to the
extent, if any, directed by City, any work in progress, completed work, supplies, equipment, and other
materials produced as a part of, or acquired in connection with the performance of this Agreement, and
any completed or partially completed work which, if this Agreement had been completed, would have
been required to be furnished to City. This subsection shall survive termination of this Agreement.

23, Conflict of Interest

Through its execution of this Agreement, Contractor acknowledges that it is familiar with the
provision of Section 15.103 of the City’s Charter, Article I11, Chapter 2 of City’s Campaign and
Governmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq. of the Government
Code of the State of California, and certifies that it does not know of any facts which constitutes a
violation of said provisions and agrees that it will immediately notify the City if it becomes aware of any
such fact during the term of this Agreement.

24. Proprietary or Confidential Information of City

Contractor understands and agrees that, in the performance of the work or services under this
Agreement or in contemplation thereof, Contractor may have access to private or confidential information
which may be owned or controlled by City and that such information may contain proprietary or
confidential details, the disclosure of which to third parties may be damaging to City. Contractor agrees
that all information disclosed by City to Contractor shall be held in confidence and used only in
performarree of the Agreement. Contractor shall exercise the same standard of care to protect such

information as a reasonably prudent contractor would use to protect its own proprietary data.

25. Notices to the Parties

Unless otherwise indicated elsewhere in this Agreement, all written communications sent by the
parties may be by U.S. mail, e-mail or by fax, and shall be addressed as follows:

To City: Office of Contract Administration
1 Dr. Carlton B. Goodlett Place
City Hall, Room 430 Fax: 415-554-4047
San Francisco, CA. 94102 E-mail: jaci.fong@sfgov.org
To Contractor:  Patricia Eaton
Xtech JV
1275 Fairfax Ave, Suite 201 Fax: 415-643-0108
San Francisco, CA. 94124 E-mail: PEaton{@eatonassoc.com
Azhar Mahmood
Xtech JV
1390 Market Street, Suite 1202 Fax: 415-355-9095
San Francisco, CA. 94102 ~ E-mail: amahmood@21tech.com

Any notice of default must be sent by -registered mail.
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26. Ownership of Results

Any interest of Contractor or its Subcontractors, in drawings, plans, specifications, blueprints,
studies, reports, memoranda, computation sheets, computer files and media or other documents prepared
by Contractor or its subcontractors in connection with services to be performed under this Agreement,
shall become the property of and will be transmitted to City. However, Contractor may retain and use
copies for reference and as documentation of its experience and capabilities.

27. Works for Hire

If, in connection with services performed under this Agreement, Contractor or its subcontractors

. create artwork, copy, posters, biliboards, photographs, videotapes, audiotapes, systems designs, software,
reports, diagrams, surveys, blueprints, source codes or any other original works of authorship, such works
of authorship shall be works for hire as defined under Title 17 of the United States Code, and all
copyrights in such works are the property of the City. If it is ever determined that any works created by
Contractor or its subcontractors under this Agreement are not works for hire under U.S. law, Contractor
hereby assigns all copyrights to such works to the City, and agrees to provide any material and execute
any documents necessary o effectuate such assignment. With the approval of the City, Contractor may

retain and use copies of such works for reference and as documentation of its experience and capabilities.
28. Audit and Inspection of Records

Contractor agrees to maintain and make available to the City, during regular business hours,
accurate books and accounting records relating to its work under this Agreement, Contractor will permit
City to aundit, examine and make excerpts and-transcripts from such books and records, and to make audits
of all invoices, materials, payrolls, records or personnel and other data related to all other matters covered
by this Agreement, whether funded in whole or in part under this Agreement. Contractor shall maintain
such data and records in an accessible location and condition for a period of not less than five years after
final payment under this Agreement or until after final audit has been resolved, whichever is later. The
State of California or any federal agency having an interest in the subject matter of this Agreement shall
have the same rights conferred upon City by this Section. : - »

29. Subcontracting

Contractor is prohibited from subcontracting this Agreement Or any part of it unless such
subcontracting is first approved by City in writing. Neither party shall, on the basis of this Agreement,
contract on behalf of or in the name of the other party. An agreement made in violation of this provision
shall confer no rights on any party and shall be null and void. : ‘

30. Assignment

The services to be performed by Confractor are personal in character and neither this Agreement
nor any duties or obligations hereunder may be assigned or delegated by the Contractor unless first
approved by City by written instrument executed and approved in the same manner as this Agreement.
31. Non-Waiver of Rights

The omission by either party at any time to enforce any default or right reserved to it, or to require
performance of any of the terms, covenants, or provisions hereof by the other party at the time designated,

shall not be a waiver of any such default or right to which the party is entitled, nor shall it in any way
affect the right of the party to enforce such provisions thereafter.
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32. FEarned Income Credit (EIC) Forms

Administrative Code section 120 requires that employers provide their employees with IRS Form
W-5 (The Earned Income Credit Advance Payment Certificate) and the IRS EIC Schedule, as set forth

below. Employers can locate these forms at the IRS Office, on the Internet, or anywhere that Federal Tax
Forms can be found.

a.  Contractor shall provide EIC Forms to each Eligible Employee at each of the following
times: (i) within thirty days following the date on which this Agreement becomes effective (unless
Contractor has already provided such EIC Forms at least once during the calendar year in which such
effective date falls); (i) promptly after any Eligible Employee is hired by Contractor; and (iii) annually
between January | and January 31 of each calendar year during the term of this Agreement.

b.  Failure to comply with any requirement contained in subparagraph (a) of this Section shall
constitute a material breach by Contractor of the terms of this Agreement. If, within thirty days after
Contractor receives written notice of such a breach, Contractor fails to cure such breach or, if such breach
cannot reasonably be cured within such period of thirty days, Contractor fails to commence efforts to cure
within such period or thereafter fails to diligently pursue such cure to completion, the City may pursue
any rights or remedies available under this Agreement or under applicable law.

c. - Any Subcontract entered into by Contractor shall require the subcontractor to comply, as to
the subcontractor’s Eligible Employees, with each of the terms of this section. .

d.  Capitalized terms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Section 120 of the San Francisco Administrative Code.

33. Local Business Enterprise Utilization; Liquidated Damages
a.  The LBE Ordinance

Contractor, shall comply with all the requirements of the Local Business Enterprise and Non-
Discrimination in Contracting Ordinance set forth in Chapter 14B of the San Francisco Administrative
Code as it now exists or as it may be amended in the future (collectively the “LBE Ordinance™), provided
such amendments do not materially increase Contractor’s obligations or liabilities, or materially diminish
Contractor’s rights, under this Agreement. Such provisions of the LBE Ordinance are incorporated by
reference and made a part of this Agreement as though fully set forth in this section. Contractor’s willful
failure to comply with any applicable provisions of the LBE Ordinance is a material breach of
Contractor’s obligations under this Agreement and shall entitle City, subject to any applicable notice and
cure provisions set forth in this Agreement, to exercise any of the remedies provided for under this
Agreement, under the LBE Ordinance or otherwise available at law or in equity, which remedies shall be
. cumulative unless this Agreement expressly provides that any remedy is exclusive. In addition,
Contractor shall comply fully with all other applicable local, state and federal laws prohibiting
discrimination and requiring equal opportunity in contracting, including subcontracting.

b.  Compliance and Enforcement .
(1) Enforcement

If Contractor willfully fails to comply with any of the provisions of the LBE
Ordinance, the rules and regulations implementing the LBE Ordinance, or the provisions of this
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Agreement pertaining to LBE participation, Contractor shall be liable for liquidated damages in an
amount equal to Contractor’s net profit on this Agreement, or 10% of the total amount of this Agreement,
or $1,000, whichever is greatest. The Director of the City’s Human Rights Commission or any other
public official authorized to enforce the LBE Ordinance (separately and collectively, the “Director of
HRC™) may also impose other sanctions against Contractor authorized in the LBE Ordinance, including
declaring the Contractor to be irresponsible and ineligible to contract with the City for a period of up o
five years or revocation of the Contractor’s LBE certification. The Director of HRC will determine the
sanctions to be imposed, including the amount of liquidated damages, after investigation pursuant to
Administrative Code §14B.17.

By entering into this Agreement, Contractor acknowledges and agrees that any
liquidated damages assessed by the Director of the HRC shall be payable to City upon demand.
Contractor further acknowledges and agrees that any liquidated damages agsessed may be withheld from.
any monies due to Contractor on any contract with City.

Contractor agrees to maintain records necessary for monitoring its compliance with the
LBE Ordinance for a period of three years following termination or expiration of this Agreement, and

shall make such records available for audit and inspection by the Director of HRC orthe Controller upon
request.

(2) Subcontracting Geoals

The LBE subcontracting participation goal for this contract is 0% of the total value of
services procured under this confract. Contractor shall fulfill the subcontracting commitment made in its
bid or proposal. Each invoice submitted to City for payment shall include the information required in the
HRC Progress Payment Form and the HRC Payment Affidavit. Failure to provide the HRC Progress
Payment Form and the HRC Payment Affidavit with each invoice submitted by Contractor shall entitle
City to withhold 20% of the amount of that invoice until the HRC Payment Form and the HRC
Subcontractor Payment Affidavit are provided by Contractor.

Contractor shall not participate in any back contracting to the Contractor Or lower-tier
subcontractors, as defined in the LBE Ordinance, for any purpose inconsistent with the provisions of the
LBE Ordinance, its implementing rules and regulations, or this Section.

(3) Subcontract Language Requirements

Contractor shall incorporate the LBE Ordinance into each subcontract made in the
fulfillment of Contractor’s obligations under this Agreement and require each subcontractor to agree and
comply with provisions of the ordinance applicable to subconiractors.

Contractor shall include in all subcontracts with LBEs made in fulfillment of
Contractor’s obligations under this Agreement, a provision requiring Contractor to compensate any LBE
subocontractor for damages for breach of contract or liquidated damages equal to 5% of the subcontract
amount, whichever is greater, if Contractor does not fulfill its commitment to use the LBE subcontractor
as specified in the bid or proposal, unless Contractor received advance approval from the Director of
HRC and contract awarding authority to substitute subcontractors or to otherwise modify the
commitments in the bid or proposal. Such provisions shall also state that it is enforceable in a court of
competent jurisdiction. ‘

Subcontracts shall require the subcontractor to maintain records necessary for
monitoring its compliance with the LBE Ordinance for a period of three years following termination of
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this contract and to make such records available for audit and inspection by the Director of HRC or the
Controller upon request,

(4) Payment of Subcontractors . -

Contractor shall pay its subcontractors within three working days after receiving
payment from the City unless Contractor notifies the Director of HRC in writing within ten working days -
prior to receiving payment from the City that there is a bona fide dispute between Contractor and its
subcontractor and the Director waives the three-day payment requirement, in which case Contractor may
withhold the disputed amount but shall pay the undisputed amount.

Contractor further agrees, within ten working days following receipt of payment from
the City, to file the HRC Payment Affidavit with the Controller, under penalty of perjury, that the
Contractor has paid all subcontractors. The affidavit shall provide the names and addresses of all
subcontractors and the amount paid to each. Failure to provide such affidavit may subject Contractor to
enforcement procedure under Administrative Code §14B.17.

34. . Nondiscrimination; Penalties
a. Contractor Shall Not Discriminate

In the performance of this Agreement, Contractor agrees not to discriminate against any ' i
employee, City and County employee working with such contractor or subcontractor, applicant for
employment with such contractor or subcontractor, or against any person seeking accommodations,
advantages, facilities, privileges, services, or membership-in all business, social, or other establishments
or organizations, on the basis of the fact-or perception of a person’s race, color, creed, religion, national
origin, aneestry, age, height, weight, sex, sexual-orientation, gender identity, domestic partner status,
marital status, disability or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or
association-with members of such protected classes, or in retatiation for opposition to discrimination
against such classes,

b. Subcofltracts

Contractor shall incorporate by reference in all subcontracts the provisions of §§12B.2(a),
12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code (copies of which are available from
Purchasing) and shall require all subcontractors to comply with such provisions. Contractor’s failure to
comply with the obligations in this subsection shall constitute a material breach of this Agreement.

c. Nondiscrimination in Benefits

Contractor does not as of the date of this Agreement and will not during the term of this
Agreement, in any of its operations in San Francisco, on real property owned by San Francisco, or where
work 1s being performed for the City elsewhere in the United States, discriminate in the provision of
bereavement leave, family medical leave, health benefits, membership or membership discounts, moving
expenses, pension and retirement benefits or travel benefits, as well as any benefits other than the benefits
specified above, between employees with domestic partners and employees with spouses, and/or between
the domestic partners and spouses of such employees, where the domestic partnership has been registered
with a governmental entity pursuant to state or local law authorizing such registration, subject to the
conditions set forth-in §12B.2(b) of the San Francisco Administrative Code.
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d. Condition to Contract

As a condition to this Agreement, Contractor shall execute the “Chapter 12B Declaration:
Nondiscrimination in Contracts and Benefits” form (form HRC-12B-101) with supporting documentation
and secure the approval of the form by the San Francisco Human Rights Commission.

e. Incorporation of Administrative Code Provisions by Reference

The provisions of Chapters 12B and 12C of the San Francisco Administrative Code are
incorporated in this Section by reference and made a part of this Agreement as though fully set forth
herein. Contractor shall comply fully with and be bound by all of the provisions that apply to this
Agreement under such Chapters, including but not limited to the remedies provided in such Chapters.
Without limiting the foregoing, Contractor understands that pursuant to §§12B.2(h) and 12C.3(g) of the
San Francisco Administrative Code, a penalty of $50 for each person for each calendar day during which
such person was discriminated against in violation of the provisions of this Agreement may be assessed
against Contractor and/or deducted from any payments due Contractor.

35. MacBride Principles—Northern Ireland

Pursuant to San Francisco Administrative Code §12F.5, the City and County of San Francisco urges
companies doing business in Northern Ireland to move towards resolving employment inequities, and
encourages such companies to abide by the MacBride Principles. The City and County of San Francisco
urges San Francisco companies to do business with corporations that abide by the MacBride Principles.
By signing below, the person executing this agreement on behalf of Contractor acknowledges and agrees
that he or she has read and understood this section. '

36. Tropical Hardwoodand Virgin Redwood Ban

Pursuant to §804(b) of the San Francisco Environment Code, the City and County of San Francisco
urges contractors not to import, purchase, obtain, or use for any purpose, any tropical hardwood, tropical
hardwood wood product, virgin redwood or virgin redwood wood product.

37. Drug-Free Workplace Policy

Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the
unlawful manufacture, distribution, dispensation, possession, Or use of a controlled substance is
prohibited on City premises. Contractor agrees that any violation of this prohibition by Contractor, its
employees, agents or assigns will be deemed a material breach of this Agreement.

38. Resource Conservation

Chapter 5 of the San Francisco Environment Code (“Resource Conservation”) is incorporated
herein by reference. Failure by Contractor 10 comply with any of the applicable requirements of
Chapter 5 will be deemed a material breach of contract.
39. Compliance with Americans with Disabilities Act

Contractor acknowledges that, pursuant to the Americans with Disabilities Act (ADA), programs,
services and other activities provided by a public entity to the public, whether directly or through a

contractor, must be accessible to the disabled public. Contractor shall provide the services specified in
this Agreement in a manner that complies with the ADA and any and all other applicable federal, state
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and local disability rights Jegislation, Contractor agrees not to discriminate against disabled persons in
the provision of services, benefits or activities provided under this Agreement and further agrees that any
violation of this prohibition on the part of Contractor, its employees, agents or assigns will constitute a
material breach of this Agreement.

40. Sunshine Ordinance

In accordance with San Francisco Administrative Code §67.24(¢), contracts, contractors’ bids,
responses to solicitations and all other records of communications between City and persons or firms
seeking contracts, shall be open to inspection immediately after a contract has been awarded. Nothing in
this provision requires the disclosure of a private person ot organization’s net worth or other proprietary
financial data submitted for qualification for a contract or other benefit until and unless that person 0f
organization is awarded the contract or benefit. Information provided which is covered by this paragraph
will be made available to the public upon request.

41. Public Access to Meetings and Records

If the Contractor receives a cumulative total per year of at least $250,000 in City funds or City-
administered funds and is a non-profit organization as defined in Chapter 12L of the San Francisco
Administrative Code, Contractor shall comply with and be bound by all the applicable provisions of that
Chapter. By executing this Agreement, the Contractor agrees to open its meetings and records to the
public in the manner set forth in §§12L.4 and 12L.5 of the Administrative Code. Contractor further

agrees to make-good faith efforts to promote community membership on its Board of Directors in the

manner set forth in §12L.6 of the Administrative Code. The Contractor acknowledges that its material
failure to comply with any of the provisions of this paragraph shall constitute a material breach of this
Agreement. The Contractor further acknowiedges that such material breach of the Agreement shall be

grounds for the City to terminate and/or ot renew the Agreement, partially or frrits entirety.

42. Limitations on Contributions

Through execution of this Agreement, Contractor acknowledges that it is familiar with

section 1.126 of the City’s Campaign and Governmental Conduct Code, which prohibits any person who
contracts with the City for the rendition of personal services, for the furnishing of any material, supplies
ot equipment, for the sale or lease of any land or building, or for a grant, loan or loan guarantee, from
making any campaign contribution to (1) an individual holding a City elective office if the contract must
be approved by the individual, a board on which that individual serves, or a board on which an appointee
of that individual serves, (2) a candidate for the office held by such individual, or (3) a committee
controlled by such individual, at any time from the commencement of negotiations for the contract until
the later of either the termination of negotiations for such contract or six months after the date the contract
is approved. Contractor acknowledges that the foregoing restriction applies only if the contract or 2
combination or series of contracts approved by the same individual or board in a fiscal year have a total
anticipated or actual value of $50,000 or more. Contractor further acknowledges that the prohibition on
contribitions applies to each prospective party t0 the contract; each member of Contractor’s board of
directors; Contractor’s chairperson, chief executive officer, chief financial officer and chief operating
officer; any person with an OWnets ip interest of more than 20 percent in Contractor; any subcontractor
listed in the bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons described in the
preceding sentence of the prohibitions contained in Section 1.126.
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43, Requiring Minimum Compensation for Covered Employees

'a Contractor agrees to comply fully with and be bound by all of the provisions of the Minimum
Compensation Ordinance (MCO), as set forth in San Francisco Administrative Code Chapter 12P _
(Chapter 12P), including the remedies provided, and implementing guidelines and rules. The provisions .
of Chapter 12P are incorporated herein by reference and made a part of this Agreement as though fully set
forth. The text of the MCO is available on the web at www.sfgov.orglolse/meo. A partial listing of some
of Contractor's obligations under the MCO is set forth in this Section. Contractor is required to comply
with all the provisions of the MCO, irrespective of the listing of obligations in this Section.

b.  The MCO requires Contractor to pay Contractor's employees a minimum hourly gross
compensation wage rate and to provide minimum compensated and uncompensated time off. The
minimum wage rate may change from year to year and Contractor is obligated to keep informed of the
then-curTent requirements. Amy subcontract entered into by Contractor shall require the subcontractor to
comply with the requirements of the MCO and shall contain contractual obligations substantiallythe
same as those set forth in this Section. It is Contractor’s obligation to ensure that any subcontractors of
any tier under this Agreement comply with the requirements of the MCO. If any subcontractor under this
Agreement fails to comply, City may pursue any of the remedies set forth in this Section against
Contractor.

c.  Contractor shall not take adverse action or otherwise discriminate against an employee Of
other person for the exercise or attempted exercise of rights under the MCO. Such actions, if taken within
99 days of the exercise of attempted exercise of such rights, will be rebuttably presumed fo be retaliation
prohibited by the MCO. : :

4. Contractor shall maintain employee and payroll records as required by the MCO. If
Contracter fails to-do so, it shall be presumed that the Contractor paid no more than the minimum wage
required under State law.

e, The City is authorized to inspect Contractor’s job sites and conduct interviews with
employees and conduct andits of Contractor

f. Contractor's commitment o provide the Minimum Compensation is a material element of the

City's consideration for this Agreement. The City in its sole discretion shall determine whether sucha
breach has occurred. The City and the public will suffer actual damage that will be impractical or
extremely difficult to determine if the Contractor fails to comply with these requirements. Contractor

 agrees that the sums set forth in Section 12P.6.1 of the MCO as liquidated damages are not 2 penalty, but
are reasonable estimates of the loss that the City and the public will incur for Contractor's noncompliance.
The procedures governing the assessment of liquidated damages shall be those set forth in Section
12P.6.2 of Chapter 12P.

_ Contractor understands and agrees that if it fails to comply with the requirements of the
MCO, the City shall have the right to pursue any rights or remedies available under Chapter 12P
(including liquidated damages), under the terms of the contract, and under applicable law. If, within 30
days after receiving written notice of a breach of this Agreement for violating the MCO, Contractor fails
to cure such breach or, if such breach cannot reasonably be cured within such period of 30 days,
Contractor fails to commence efforts to cure within such period, or thereafter fails diligently to pursue .
such cure to completion, the City shall have the right to pursue amny rights or remedies available under
applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of these remedies shall
be exercisable individually or in combination with any other rights or remedies available to the City.
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h.  Contractor represents and warrants that it is not an entity that was set up, or is being used, for
the purpose of evading the intent of the MCO.

i. If Contractor is exempt from the MCO when this Agreement is executed because the
cumulative amount of agreements with this department for the fiscal year is less than $25,000, but
Contractor later enters into an agreement or agreements that cause contractor to exceed that amount in a
fiscal year, Contractor shall thereafter be required to comply with the MCO under this Agreement. This
obligation arises on the effective date of the agreement that causes the cumulative amount of agreements
between the Contractor and this department to exceed $25,000 in the fiscal year.

44. Requiring Health Benefits for Covered Employees

_Contractor agrees to comply fully with and be bound by all of the provisions of the Health Care
Accountability Ordinance (HCAO), as set forth in San Francisco Administrative Code Chapter 12Q,
including the remedies provided, and implementing regulations, as the same may be amended from time

to time. The provisions of Chapter 12Q are incorporated by reference and made a part of this Agreement
as though fully set forth herein. The text of the HCAO is available on the web at www.sfgov.org/olse.
Capitalized terms used in this Section and not defined in this Agreement shall have the meanings assigned
to such terms in Chapter 12Q. -

a.  For each Covered Employee, Contractor shall provide the appropriate health benefit set forth
in Section 12Q.3 of the HCAO. If Contractor chooses to offer the health plan option, such health plan
shall meet the minimum standards set forth by the San Francisco Health Commission..

b.  Notwithstanding the above, if the Contractor is a small business as defined in
Section 12Q.3(e) of the HCAO, it shal] have no obligation to comply with part () above.

c.  Contractor’s failure to comply with the HCAO shall constitute a material breach of this
agreement. City shall notify Contractor if such a breach has occurred. If, within 30 days-after receiving
City’s written notice of a breach of this Agreement for violating the HCAO, Contractor fails to cure such
breach or, if such breach cannot reasonably be cured within such period of 30 days, Contractor fails to
commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to
completion, City shall have the right to pursue the remedies set forth in 12Q.5.1 and 12Q.5(f)(1-6). Bach
of these remedies shall be exercisable individually or in combination with any other rights or remedies
available to City.

d.  Any Subcontract entered into by Contractor shall require the Subcontractor to comply with
the requirements of the HCAO and shall contain contractual obligations substantially the same as those -
set forth in this Section. Contractor shall notify City’s Office of Contract Administration when it enters
into such a Subcontract and shall certify to the Office of Contract Administration that it has notified the
Subcontractor of the obligations under the HCAO and has imposed the requirements of the HCAO on
Subcontractor through the Subcontract. Each Contractor shall be responsible for its Subcontractors’
compliance with this Chapter. If a Subcontractor fails to comply, the City may pursue the remedies set
forth in this Section against Contractor based on the Subcontractor’s failure to comply, provided that City
has first provided Contractor with notice and an opportunity to obtain a cure of the violation..

e. Contractor shall not discharge, reduce in compensation, or otherwise discriminate against any
employee for notifying City with regard to Contractor’s noncompliance or anticipated noncompliance
with the requirements of the HCAO, for opposing any practice proscribed by the HCAO, for participating
" in proceedings related to the HCAO, or for seeking to assert or enforce any rights under the HCAO by
any lawful means.
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f. Contractor represents and warrants that it is not an entity that was set up, or is being used, for
the purpose of evading the intent of the HCAO.

g.  Coniractor shall maintain employee and payroll records in compliance with the California
Labor Code and Industrial Welfare Commission orders, including the number of hours each employee has
“worked on the City Contract.

h.  Contractor shall keep itself informed of the current requirements of the HCAO.

_ i. Contractor shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the HCAO, including reports on Subcontractors and Subtenants, as
applicable. . .

iR Contractor shall provide City with access to records pertaining to compliance with HCAO
after receiving a written request £om City to do so and being provided at least ten business days to
respond.

k. Contractor shall allow City to inspect Contractor’s job sites and have access to Contractor’s
employees in order to monitor and determine compliance with HCAO.

L City may conduct random audits of Contractor to ascertain its compliance with HCAO.
Contractor agrees fo cooperate with City when it conducts such audits.

m. If Contractor is exempt from the HCAO when titis Agreement is executed because its:amount
is less than $25,000 ($50,000 for nonprofits), but Contractor later enters into anagreement or-agreements
that cause Contractor’s aggregate amount of all agreements with City to reach $75,000, all the agreements
shall be thereafter subject to the HCAQ. This obligation arises on the effective date: of the agreement that
causes the cumulative amount of agreements between Contractor and the City to be equal to or greater
than $75,000 in the fiscal year.

45. First Source Hiring Program
a. Incorporation of Administrative Code Provisions by Reference

The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in
this Section by reference and made a part of this Agreement as though fully set forth herein. Contractor
shall comply fully with, and be bound by, all of the provisions that apply to this Agreement under such
Chapter, including but not limited to the remedies provided therein. Capitalized terms used in this
Section and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 83.

b.  First Source Hiring Agreement

As an essential term of, and consideration for, any contract or property contract with the City,
not exempted by the FSHA, the Contractor shall enter into a first source hiring agreement ("agreement")
with the City, on or before the effective date of the contract O property contract. Contractors shall also
enter into an agreement with the City for any other work that it performs in the City. Such agreement .
shall:

(1) Set appropriate hiring and retention goals for.entry level positions. The employer shall

agree to achieve these hiring and retention goals, or, if unable to achieve these goals, to establish good
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faith efforts as to its attempts to do so, as set forth in the agreement. The agreement shall take into
consideration the employer's participation in existing job training, referral and/or brokerage programs.
Within the discretion of the FSHA, subject to appropriate modifications, participation in such programs
maybe certified as meeting the requirements of this Chapter. Failure either to achieve the specified goal,

or to establish good faith efforts will constitute noncompliance and will subject the employer t0 the
provisions of Section 83.10 of this Chapter.

(2)  Set first source interviewing, recruitment and hiring requirements, which will provide
the San Francisco Workforce Development System with the first opportunity to provide qualified
economically disadvantaged individuals for consideration for employment for entry level positions.
Employers shall consider all applications of qualified economically disadvantaged individuals referred by
the System for employment; provided however, if the employer utilizes nondiscriminatory screening
criteria, the employer shall have the sole discretion to interview and/or hire individuals referred or
certified by the San Francisco Workforce Development System as being qualified economically
disadvantaged individuals. The duration of the first source interviewing requirement shall be determined
by the FSHA and shall be set forth in each agreement, but shall not exceed 10 days. During that period,
the employer may publicize the entry level positions in accordance with the agreement. A need for urgent

or temporary hires must be evaluated, and appropriate provisions for such a situation must be made in the
agreement. :

(3) Set appropriate requirements for providing notification of available entry level
positions to the San Francisco Workforce Development System so that the System may train and refer an
~ adeguate pool of qualified economically disadvantaged individuals to participating employers.
Notification should include such information as employment needs by occupational title, skills, and/or
experience required, the hours required, wage scale and duration of employment, identification of entry
level and training positions, identification of English language proficiency requirements, ot absence
thereof, and the projected schedule and procedures for hiring for each occupation. Employers should
provide both long-term job need projections and notice before initiating the interviewing and hiring
process. These notification requirements will take into consideration any need to protect the employer's
proprietary information.

(4)  Set appropriate record keeping and monitoring requirements. The First Source Hiring
Administration shall develop easy-to-use forms and record keeping requirements for documenting
- compliance with the agreement. To the greatest extent possible, these requirements shall utilize the
employer's existing record keeping systems, be nonduplicative, and facilitate a coordinated flow of -
information and referrals. "

(5) Establish guidelines for employer good faith efforts to comply with the first source
hiring requirements of this Chapter. The FSHA will work with City departments t0 develop employer
good faith effort requirements appropriate to the types of contracts and property contracts handled by
each department. Employers shall appoint a Liaison for dealing with the development and implementation
of the employer's agreement. In the event that the FSHA finds that the employer under a City contract or
property contract has taken actions primarily for the purpose of circumventing the requirements of this
Chapter, that employer shall be subject to the sanctions set forth in Section 83.10 of this Chapter.

(6) Set the term of the requirements.
(7) Set appropriate enforcement and sanctioning standards consistent with this Chapter.

(8)  Set forth the City's obligations to develop training prograins, job applicant referrals,
technical assistance, and information systems that assist the employer in complying with this Chapter,
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(9) Require the developer to include notice of the requirements of this Chapter in leases,
subleases, and other occupancy contracts.

c. Hiring Decisions

Contractor shall make the final determination of whether an Economically Disadvantaged
Individual referred by the System is "qualified" for the position.

d.  Exceptions

Upon application by Employer, the First Source Hiring Administration may grant an
exception to any or all of the requirements of Chapter 83 in any situation where it concludes that
compliance with this Chapter would cause economic hardship.

e. Liquidated Damages
Contractor agrees:.
(1)  To be liable to the City for liquidated damages as provided in this section;

(2) To be-subject to the procedures governing enforcement of breaches of contracts based
on violations of contract provisions required by this Chapter as set forth in this section;

' (3) That the contractor's commitment to comnply with this Chapter is a material element of
the City's consideration for this contract; that the failure of the contractor to comply with the contract
provisions required by this Chapter will cause harm to the City and the public which is significant and
substantial but extremely difficult to quantity; that the harm to the City includes not only the financial
cost of funding public assistance programs but also the insidious but impossible to quantify harm that this
community and its families suffer as a result of unemployment; and that the assessment of liquidated
damages of up to $5,000 for every notice of a new hire for an entry level position improperly withheld by
the contractor from the first source hiring process, as determined by the FSHA during its first
investigation of a contractor, does not exceed a fair estimate of the financial and other damages that the
City suffers as a result of the contractor's failure to comply with its first source referral contractual
obligations.

(4)  That the continued failure by a contractor to comply with its first source referral
contractual obligations will cause further significant and substantial harm to the City and the public, and
_ that a second assessment of liquidated damages of up to $10,000 for each entry level position improperly
withheld from the FSHA, from the time of the conclusion of the first investigation forward, does not
exceed the financial and other damages that the City suffers as a result of the contractor's continued
failure to comply with its first source referral contractual obligations;

(5) That in addition to the cost of investigating alleged violations under this Section, the
computation of liquidated damages for purposes of this section is based on the following data:

A.  The average length of stay on public assistance in San Francisco's County Adult

Assistance Program is approximately 41 months at an average monthly grant of $348 per month, totaling
approximately $14,379; and
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_ B. - In 2004, the retention rate of adults placed in employment programs funded
under the Workforce Investment Act for at least the first six months of employment was 84.4%. Since
qualified individuals under the First Source program face far fewer barriers to employment than their
counterparts in programs funded by the Workforce Investment Act, it i reasonable to conclude that the
average length of employment for an individual whom the First Source Program refers to an employer
and who is hired in an entry level position is at least one year,

thereforé, liquidated damages fhat total $5,000 for first violations and $10,000 for subsequent violations
as determined by FSHA constitute a fair, reasonable, and conservative attempt to quantify the harm

caused to the City by the failure of a contractor to cormply with its first source referral contractual .
obligations. :

(6) Thatthe failure of contractors to comply with this Chapter, except property confractors,
may be subject to the debarment and monetary penalties set forth in Sections 6.80 et seq. of the San
Francisco Administrative Code, as well as any other remedies available under the contract or at law; and

(7) Thatin the event the City is the prevailing paity in a civil action to recover liquidated
damages for breach of a contract provision required by this Chapter, the contractor will be liable for the
City's costs and reasonable attorneys fees. ‘

Violation of the requirements of Chapter 83 is subject to an assessment of iiquidated damages
in the amount of $5,000 for every new hire for an Entry Level Position improperly withheld from the first
source hiring process. The assessment of liquidated damages and the evaluation of any defenses or

mitigating factors shall be made by the FSHA.

f. Subcontracts

Any subcontract entered into by Contractor shall require the subcontractor to comply with the
requirements of Chapter 83 and shall contain contractual obligations substantially the same as those set
forth in this Section. ’

46. Prohibition on Political Activity with City Funds

In accordance with San Francisco Administrative Code Chapter 12.G, Contractor may not
participate in, support, o attempt to influence any political campaign for 2 candidate or for a ballot
measure (collectively, «political Activity”) in the performance of the services provided under this
Agreement. Contractor agrees to comply with San Francisco Administrative Code Chapter 12.G and any
implementing rules and regulations promulgated by the City’s Controller. The terms and provisions of
Chapter 12.G are incorporated herein by this reference. In the event Contractor violates the provisions of
this section, the City may, in addition to any other rights or remedies available hereunder, (i) terminate
this Agreement, and (ii) prohibit Contractor from bidding on of receiving any new City contract for a
period of two (2) years. The Controller will not consider Contractor’s use of profitas a violation of this
section. . . '

47. Preservative-treated ‘Wood Containing Arsenic

Contractor may not purchase preservative-treated wood products containing arsenic in the
performance of this Agreement unless an exemption from the requirements of Chapter 13 of the San
Francisco Environment Code is obtained from the Department of the Environment under Section 1304 of

-the Code. The term “preservative—treated wood containing arsenic” shall mean wood treated with a

preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, including, but not
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limited to, chromated copper arsenate preservative, ammoniacal cOpper zinc arsenate preservative, or
ammoniacal copper atsenate preservative. Contractor may purchase preservative-treated wood products
on the list of environmentally preferable alternatives prepared and adopted by the Department of the
Environment. This provision does not preclude Contractor from purchasing prcservative—treated wood
containing arsenic for saltwater immersion. The term “saltwater immersion” shall mean a pressure-
treated wood that is used for construction purposes or facilities that are partially or totally immersed in
saltwater. :

48. Modification of Agreement

This Agreement may not be modified, nor may compliance with any of its terms be waived, except
by written instrument executed and approved in the same manner as this Agreement. Contractor shall
cooperate with Department to submit to the Director of HRC any amendment, modification, supplement
or change order that would result in a cumulative increase of the original amount of this Agreement by
more than 20% (HRC Contract Modification Form). '

49. Administrative Remedy for Agreement Interpretation

Should any question arise as to the meaning and intent of this Agreement, the question shall, prior
to any other action or resort to any other legal remedy, be referred to Purchasing who shall decide the true
meaning and intent of the Agreement. '
50. Agreement Made in California; Venue

The formation, interpretation and performance of this Agreement skall be governed by the laws of
the State. of California. Venue for all litigation relative to the formation, interpretation and performance
of this Agreement shall be ir-San Francisco.

51. Construction

All paragraph captions are for reference only and shall not be considered in construing this
Agreement,

52. Entire Agreement -

This contract sets forth the entire Agreement between the parties, and supersedes all other oral or
written provisions. This contract may be modified only as provided in Section 48.

53. Compliance with Laws

Contractor shall keep itself fully informed of the City’s Charter, codes, ordinances and regulations
of the City and of all state, and federal laws in any manner affecting the performance of this Agreement,
and must at all times comply with such local codes, ordinances, and regulations and all applicable laws as
they may be amended from time fo time. '

54. Services Provided by Attorneys
Any services to be provided by a law firm or attorney must be reviewed and approved in writing in
advance by the City Attorney. No invoices for services provided by law firms or aftorneys, including,

without limitation, as subcontractors of Contractor, will be paid unless the provider received advance
written approval from the City Attorney.
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55. Supervision of Minors

Contractor, and any subcontractors, shall comply with California Penal Code section 11105.3 and
request from the Department of Justice records of all convictions or any arrest pending adjudication
involving the offenses specified in Welfare and Institution Code section 15660(a) of any person who
applies for employment or volunteer position with Contractor, or any subcontractor, in which he or she
would have supervisory or disciplinary power over a minor under his or her care.

Tf Contractor, or any subcontractor, is providing services at a City park, playground, recreational
center or beach (separately and collectively, “Recreational Site™), Contractor shall not hire, and shall
prevent its subcontractors from hiring, any person for employment or volunteer position to provide those
services if that person has been convicted of any offense that was listed in former Penal Code section
11105.3 (h)(1) or 11105.3(W)(3). :

If Contractor, or any of its subcontractors, hires an employee or volunteer to provide services to -
minors at any location other than a Recreational Site, and that employee or yolunteer has been convicted
of an offense specified in Penal Code section 11105.3(c), then Contractor shall comply, and cause its
subcontractors to comply with that section and provide written notice to the parents or guardians of any
minor who will be supervised or disciplined by the employee or volunteer not less than ten (10) days prior
to the day the employee or volunteer begins his or her duties or tasks. Contractor shall provide, or cause
its subcontractors to provide City with a copy of any such notice at the same time that it provides notice
to any parent or guardian. ' '

Contractor shall expressly require any of its subcontractors with supervisory or disciplinary power
over a minor to comply with this section of the Agreement as a condition of its contract with-the
subcontractor.

Contractor acknowledges and agrees that failure by Contractor or any of its subcontractors to
comply with any provision of this section of the Agreement shall constitute an Event of Default.
Contractor further acknowledges and agrees that such Event of Default shall be grounds for the City to
terminate the Agreement, partially or in its entirety, to recover from Contractor any amounts paid under
this Agreement, and to withhold any future payments to Contractor. The remedies provided in this
Section shall not limited any other remedy available to the City hereunder, or in equity or law for an
Event of Default, and each remedy may be exercised individually or in combination with any other

available remedy. The exercise of any remedy shall not preclude or in any way be deemed to waive any
other remedy. :

56. Severability

Should the application of any provision of this Agreement to any particular facts or circumstances
be found by a court of competent jurisdiction to be invalid or unenforceable, then (a) the validity of other
provisions of this Agreement shall not be affected or impaired thereby, and (b) such provision shall be
enforced to the maximum extent possible so as to effect the intent of the parties and shall be reformed
without further action by the parties to the extent necessary to make such provision valid and enforceable.

57, Protection of Private Information
‘Contractor has read and agrees to the terms set forth in San Francisco Administrative Code Sections

12M.2, “Nondisclosure of Private Information,” and 12M.3, “Enforcement” of Administrative Code
Chapter 12M, “Protection of Private Information,” which are incorporated herein as if fully set forth.
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Contractor agrees that any failure of Contactor to comply with the requirements of Section 12M.2 of this
Chapter shall be a material breach of the Contract. In such an event, in addition to any ather remedies
available to it under equity or law, the City may terminate the Contract, bring a false claim action against
the Contractor pursuant to Chapter 6 or Chapter 21 of the Administrative Code, or debar the Contractor.

58. Graffiti Removal

Graffiti is detrimental to the health, safety and welfare of the community in that it promotes a
perception in the community that the laws protecting public and private property can be disregarded with
impunity. This perception fosters a sense of disrespect of the law that results in an increase in crime;
degrades the community and leads to urban blight; is detrimental to property values, business
opportunities and the enjoyment of life; is inconsistent with the City’s property maintenance goals and
aesthetic standards; and results in additional graffiti and in other properties becoming the target of graffiti
unless it is quickly removed from public and private property. Graffiti results in visual pollution and is a
public nuisance. Graffiti must be abated as quickly as possible to avoid detrimental impacts on the City
and County and its residents, and to prevent the further spread of graffiti.

Contractor shall remove all graffiti from any real property owned or leased by Contractor in the

City and County of San Francisco within forty eight (48) hours of the earlier of Contractor’s (a) discovery
or notification of the graffiti or (b) receipt of notification of the graffiti from the Department of Public
Works. This section is not intended to require a Contractor to breach any lease or other agreement that it
may have concerning its use of the real property. The term “graffiti” means any inscription, word, figure,
marking or design that is affixed, marked, etched, scratched, drawn or painted on any building, structure,
fixture or other improvement, whether permanent or temporary, including by way of example only and

- without limitation, signs, banners, billboards and fencing surrounding construction sites, whether public
or private, without the consent of the owner of the property or the owner’s authorized-agent, atid which is
visibie from the public right-of-way. “Graffiti” shall not include: (1) any sign or banner that is authorized
-by, and in compliance with, the applicable requirements of the San Francisco Public Works Code, the
San Francisco Planning Code or the San Francisco Building Code; or (2) any mural or other painting or
marking on the property that is protected as a work of fine art under the California Art Preservation Act
(California Civil Code Sections 987 et seq.) or as a work of visual art under the Federal Visual Artists
Rights Act of 1990 (17 U.S.C. §§ 101 et seq.).

Any failure of Contractor to comply with this section of this Agreement shall constitute an Event of
Default of this Agreement.

59. Food Service Waste Reduction Requirements

Effective June 1, 2007, Contractor agrees to comply fully with and be bound by all of the
provisions of the Food Service Waste Reduction Ordinance, as set forth in San Francisco Environment
Code Chapter 16, including the remedies provided, and implementing guidelines and rules. The
provisions of Chapter 16 are incorporated herein by reference and made a part of this Agreement as
though fully set forth. This provision is a material term of this Agreement. By entering into this
Agreement, Contractor agrees that if it breaches this provision, City will suffer actual damages that will
be impractical or extremely difficult to determine; further, Contractor agrees that the sum of one hundred
dollars ($100) liquidated damages for the first breach, two hundred dollars ($200) liquidated damages for
the second breach in the same year, and five hundred dollars (§500) liquidated damages for subsequent
breaches in the same year is reasonable estimate of the damage that City will incur based on the violation,
established in light of the circumstances existing at the time this Agreement was made. Such amount
shall not be considered a penalty, but rather agreed monetary damages sustained by City because of
Contractor’s failure to comply with this provision.
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60. Slavery Era Disclosure

a.  Contractor acknowledges that this contract shall not be binding upon the City until the
Director receives the affidavit required by the San Francisco Administrative Code’s Chapter 12Y,
“San Francisco Slavery Era Disclosure Ordinance.”

b.  In the event the Director finds that Contractor has failed to file an affidavit as required by
Section 12Y.4(a) and this Contract, or has willfully filed a false affidavit, the Contractor shall be liable for
liquidated damages in an amount equal to the Contractor’s net profit on the Contract, 10 percent of the
total amount of the Contract, or $1,000, whichever is greatest as determined by the Director. Contractor
acknowledges and agrees that the liquidated damages assessed shall be payable to the City upon demand
and may be set off against any monies due to the Contractor from any Contract with the City.

c.  Contractor shall maintain records necessary for monitoring their compliance with this
provision. B
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IN WITNESS WHEREOQF, the parties hereto have executed this Agreement on the day furst mentioned

~ above.

EITY

Recommended and Approved by:

e
e

P Z. é/ %
Naomi-Kelly - _
Director of the Office of Contract Administration,
and

Purchaser

Approved as to Form:

Dennis J. Herrera

City Attorney
/ ‘fj /
i
iy g
N A4/ 14
Deputy City A‘ftorney s
DG A T LT
..... VRN F_M’/
f"'i;/n; /;I f“,/:%’zfé ,«ff
7 A Ry S
{ i K
Naonii Kelly ‘

Director of the Office of Contract
Administration, and Purchaser

CONTRACTOR
Xtech JV

By signing this Agreement, 1 certify that I comply
with the requirements of the Minimm
Compensa’ﬁon Ordinance, which entitle Covered
Employees to certain miniroum hourly wages and
compensated and uncompensated time off.

I have read and understood paragraph 35, the City’s
statement urging companies doing business in
Northern Ireland to move towards resolving
employment inequities, encouraging compliance
with the MacBride Principles, and urging

San Francisco companies to do business with
corporations that abigg_lgy the MacBride Principles.

Patricia E?}O:E; partaer- - -

4

AZhar Mamhood, partner
XTech JV

1275 Fairfax Avenue, Suite 201
San Francisco, CA. 94124

City vendor number: _QQ@07

Appendices

A.  Services to be provided by Confractor
Caloulation of Charges

herein by reference.

B.
C. RFPand all amendments are incorporated herein and Xtech’s responses to the RFP are incorporated
D

Sample Agreements to be executed as applicable on a per project basis, substantially in the form

attached:

a. P-545 Software License
b. P-540 Software Maintenance
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Appendix B
Calculation of Charges

Prices charged forvIBM, HP/Compag, Dell and Cisco products shall at a minimum be
based on the following discounts off product list prices:

Percent Discounts off Manufacturers’ List Prices

Equipment IBM HP/Compaq Dell Cisco

Category

Workstations 30 5
Laptops 20 23

‘| Printers 25 25
Penpheral 20 . 25
Equipment .
Network = &
Products: ’ A
Routers 79 34 78 34
Servers 25 75 25 38
Fiber Switches 78 24 24 34
Storage
Network 28 22 24 38
Devices
Network Attach 25 ) 24 38
Storage .
Software 28 24 ' 72 34
Tape Libraries 29 20 , 18 38

[f the major manufacturers (Cisco, Dell, HP, or IBM) change their pricing structure during the
term of the contract, such that it becomes impossible to utilize the Discount off of List Price
pricing structure utilized in the RFP, the City and the Technology Store vendors may negotiate a
mutuelly acceptable alternative. 1f the City and vendors cannot agree on a mutually acceptable
alternative, the City reserves the right to cancel the contract.
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Appendix B (continued)

Prices charged for all other product lines shall not exceed the following Percentage Markups on all
other manufacturers’ prices.

Mark-up Mark-up
) Equipment Category percentage, | percentage,
' 1-23 units | 24 units and
up
a. | Laptops 8 5
b. | Desktops 8 5
c. | Servers 10 6
d. | Printers 6 4
e. | Monitors 8 5
f. | Accessories 10 3
g. | Software 9 7
h. | Surveillance cameras 8 6
N Enterprise networking 6 4
" | equipment '
j. | Other 6 4
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Appendix C

RFP and all amendments are incorporated herein and Contractor’s res
herein by reference. ‘
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Appendix D
Sample Agreements to be executed as applicable on a per project basis, incorporated by reference.

i. P-545 Software License
ii. P-540 Software Maintenance
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Appendix A

General Administrative Requirements: Scope of Work

This Scope of Work is to be used as a general guide for procedures for ordering products and services
under the Current Computer Store. New guidelines and procedures will be developed for the Technology
Store Contract although they should be similar, procedures are subject to change and is not intended to be
a complete list of all work necessary under the contract.

A. Summary of the quotation and ordering process

This section describes generally how the day-to-day operations.of the Technology Stere work.
These draft procedures are subject to change. The ordering process will work like this: :

1. A department emails a Store vendor and requests a written quotation for products or services.

e For high-dollar orders, Purchasing requires departments to seek at least three quotations.

" Under the current Computer Store, $100,000 is the threshold defining high-dollar orders.
This $100,000 threshold could change with the new Technology Store, and the threshold
could change during the life of the new contract. For orders exceeding $100,000
subconiracting information is also required by HRC.

« For medium-dollar orders, Purchasing encourages departments to request quotations from
more than one Store vendor.

e  For low-dollar orders Department should first look to a Micro LBE if possible.

Purchasing does not require departments to seek more than one quotation, but encourages

it.
2. The vendor completes the quotation and e-mails it to the department.
3. The department submits the quotation to Purchasing for review. If the quotation exceeds $10,000

Purchasing may submit the quotation to COIT or DTIS for review. If the quotation contains any services,
the quotation is sent to Union Local 21 for review and comment.

4, Once approved, Purchasing creates the purchase order and transmits it to the vendor,
B. Ordering, delivery, inveicing and related procedures
1.  Preparing the quotation
Contractors must provide written responses to requests for quotes for products only within 48

hours (excluding weekends) and within 7 days (excluding weekends) for products and services, with one

of the following: a quote, request for an extension of time (which may or may not be granted), or “no
bid”.
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2.  Ordering

Products and services shall be ordered by the City by means of a Purchase Order or Elankct
Purchase Order and approved by Purchasing. All orders must be signed, approved and issued by
Purchasing or as authorized by Purchasing in writing.

Contractors may not accept verbal orders from Depastments, or any order that isnotona
Purchase Order or Blanket Purchase Order approved by Purchasing. Contractors shall accept orders by
fax or e-mail.

Within three working days after receipt of an order, the Contractor must verify the accuracy
of the order and provide written or electronic notification of Contractor's acceptance or rejection of the
order and delivery dates.

Contractor shall not accept orders from any Department that has had its ordering privileges
suspended. A list of Departments receiving such suspensions will be furnished to the Contractor by
Purchasing. : .

If an item is discontinued, the Contractor must notify Purchasing and the end user department
within three working days of receipt of an order or upon notification by the manufacturer or distributor
(whichever comes first) that the order cannot be filled. The Contractor must not fill the order with a
substitute itern without the prior written approval of Purchasing. Items that are substituted without
- approval may be returned at no cost to the City and the order cancelled.

3.  Delivery

Contractor shall deliver products to Technology Store customers within ten City business
days after receipt of the order, unless the product is not available from the manufacturer. Centractor
must notify any Department placing an order within 72 hours if delivery of that order will be delayed
beyond ten City business days. Contractor must keep Technology Store customers apprised of changes in
the delivery status of their delayed orders.

Contractor must deliver, free of charge, all products sold through the Technology Store. All
shipments shall be made “FOB Destination" to all City delivery locations identified on the Purchase
Order. Some delivery locations may be outside of San Francisco City limits. :

Orders must be delivered in total, unless a prior written authorization for partial shipment has
been received from the Technology Store customer placing the order.

All products shall be delivered inside the building.

If the Contractor fails to deliver an article or service of the quality, in the manner or within
the time called for by the Technology Store contract or an individual order, then City may cancel the
order at no cost to the City and acquire such article or service from any source. If City pays a greater
price than that named in the contract or order for such article or service, the excess price may be charged.
to and collected from Contractor and/or from the financial guarantee provided by Contractor; o, the City
may treat the failure as a default subject to all applicable rights and remedies under the contract; or, the
City may return deliveries already made and receive a refund from Contractor:
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4.  Invoicing

For products or services invoices may be submitted only after delivery is complete. Invoices
must clearly state the terms of any “prompt pay” discount. A packing slip must be included with each
shipment of products to Technology Store customers and must show the Purchase Order number, a-
complete list of items delivered, and the Department name and contact person. The Purchase Order
number must also appear on the outside of the package.

5. Return rights

Contractors shall accept all Standard Products if they have not been opened, for return within
. thirty days of delivery and credit the customer in full. The City shall not pay any restocking fees.
Standard Products are products from the 4 major vendors listed in Table 1 on page 12. For all other
products and opened products, Contractors may only pass through actual and reasonable restocking fees
mcwred from a third party. Administrative costs and handling fees are not allowed.

6. Cancellation

Contractor must allow any order, other than orders of non-Standard Products, to be cancelled
by the Department that placed the order 7 days prior to its scheduled delivery.

7. Title and Warranties
a.  ‘Warranty Service

Contractors shall pass on all warranties offered by manufacturers to the City on all
products. The Contractor must also offer any additional warranty services offered by a manufacturer for
purchase.

b.  Passage of title

Contractors must pass title of product purchased to the City within 48 hours (excluding
weekends) of delivery and the City must be eligible for all benefits of ownership including free services
provided under manufacturer’s warranties within 48 hours (excluding weekends) of delivery of product.
If after 48 hours the City cannot obtain service under the manufacturer’s warranty, because title has not
been properly passed to the City by the Contractor or the Contractor has not properly recorded ownership,
the City shall immediately notify the Contractor. Contractor will have 24 hours to record title of the
product properly, repair the product or replace the non-working product with a comparable working
product. Failure to comply with any of the above may result in penalties of up to $100 per day from the
date that the issue is first reported by the City.

C. Communications with the City
1.  General communications with the City
Contractors must make reasonable efforts to respond to inquiries from City departments
within one business day. City inquiries may include requests for consultation, design, pricing, order

status, product comparisons, compatibility information and return information.

) Contractors must provide a toll-free number to accommodate telephone inquiries staffed by
adequate personnel to provide prompt, courteous, and informed answers to customer inquiries within two
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hours of the customer’s initial call. Contractors must offer 2 “Help Desk” option to Technology Store
clients. :

2. E-mail

Contractors must provide E-mail communication capacity with the City. Such E-mail
communication must be compatible with that used by the City and any public sector entities to which the
Technology Store Contract applies. .

3.  Account Manager

Contractors must provide an Account Manager to function as the single point of contact with
the City at the Technology Store. The Account Manager must be dedicated to servicing the City's account
exclusively, and cannot be used to service other accounts of the Contractor. This person will be
responsible for all aspects of the Contract and its facilitation. The Account Manager must be available to
the City by phone, fax and pager as specified in Section 4.1,7.4 and 6.7.

The proposed Account Manager must meet with Purchasing at least once per month, or as the
need arises, at no additional cost.to the City to ensure that services continually meet the City’s needs.

D. General product policies
1.  New products

Contractors must sell only new products to the City. Contractors must offer the latest
commercially available versions of any and all hardware and software sold to the City. The City will not
accept “gray market products.” ‘ :

If the latest commercially available version is not provided at the time of an order, the version
sold must be replaced with the latest version when it becomes available, giving the City full credit for the
version that was temporarily supplied.

If a new, product is no longer available, then a remanufactured product will only be considered
upon prior writen notification from Contractor to the City. A remanufactured product will not be shipped
to the City unless Purchasing has issued a written letter of acceptance. Remanufactured equipment will
only be accepted if it includes the full manufacturer’s warranty, is eligible for inclusion under any
applicable maintenance contracts and can be certified (as applicable) for maintenance purposes at no
additional cost to the City.

2. Prohibited products and minimum specifications

From time to time, the City reserves the right to prohibit Contractor from selling to the City
certain products, and to prohibit user Departments from purchasing the same. The City may also set
minimum specifications for performance or energy efficiency that may be updated from time to time.
Contractor will be required to provide products that comply with these specifications. A Contractor found
to be selling products that do not comply with these specifications may be suspended from selling to the
City under this contract for a period of up to 3 months.
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3.  Environmentally preferable product purchasing

The City wishes to-ensure that its expenditures of public money are made in a manner
consistent with its huiman health and environmental policies. A primary tool for meeting this goal is the
purchase of environmentally preferable products, that is, products for which the environmental impacts
have been considered and found to be less damaging to the environment and human health than
competing products and services that serve the same purpose. The Precautionary Purchasing Ordinance

(San Francisco Environment Code, Chapter 2) establishes the framework for environmentally preferable
purchasing efforts in San Francisco.

, Computet equipment has been designated as a high priority product category for the City’s
environmentally preferable purchasing efforts. It is the intention of the City to contract with computer
equipment vendors that are willing and able to work as active partners with City staff in promoting
environmentally preferable purchasing. The City also wishes to reward vendors and manufacturers that
are leaders in reducing the overall environmental impacts of their operations. Vendors selected to
participate in this contract will be expected to maintain complete and easily accessible environmental
information on their product offerings, inchuding—but not limited to—listings of available equipment that
meets the federal Electronic Products Environmental Assessment Tool (EPEAT) criteria, Energy Star®
certified product offerings, and information necessary for completing the Federal Electronics Challenge
Product Information Sheet. Vendors will be required to offer EPEAT silver- and gold-certified computer
products as part of this contract. The City also intends to continually upgrade its environmental criteria
for computer purchases.

E. Maintenance and Repair

All maintenance and repair work will be performed by qualified and trained personnel. Contractot
must offer written quotes for all product repairs including an estimate of the time and cost of repairs.

F. Consulting and Professional services projects

1. General

This category consists of professional services, such as project management, software
development, hardware and software installation, system design, training, and other professional services
related to the deployment of technology. It excludes sales and normal maintenance of hardware and
software. "

A Contractor must submit a detailed Scope of Work defining any consulting or professional
services project requested by a Department. The Scope of Work may be subject to approval by DT and
may be subject to other reviews such as Local 21, before the project will be permitted to proceed. As
applicable, the City may request that the project include a transition plan detailing how the project will
eventually be transitioned to City personnel, including a designation of City employees and training
plans.

Performance Bonds are highly recommended by Purchasing and may be required by
Purchasing based on the level of risk associated with the project. The cost of any performance bond will
be the responsibility of the ordering department.
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2. Projects over $100,000
The Contractor must submit the following to the requesting Department:

s A detailed Scope of Work (“SOW”) defining the project to be delivered to the
Department. » :
e The SOW should include a schedule with agreed upon deliverables and milestones
e The SOW should designate any critical milestones that would be subject to liquidated
damages for delay, if applicable. ‘
o The name of the project management software that will be used (such as MS Project)
o Estimate cost of subcontractors and materials.
e Training should be specified as a separate line item and deliverable. Including:
i) A detailed description of the training and a list of skills that will be made available
through the training to provide for the ongoing maintenance of said project.
"ii) Estimated timeframe for training.
iii) Number of employees to be trained and the number of hours of training to be
provided to each employee.
iv) The.cost associated with training.

The Contractor must agree to 10% retention by the City on progress payments. The retention will
be released for payment to the Contractor when the project is accepted by the Department. Progress
payments will be linked to a specific deliverable or the meeting of a specific milestone.

“The Contractor may be required to provide formal status reports during the life of the project.
The format of the-status report and the frequency of its preparation will be determined during the project
“approval process and will be dependent upon a number of variables such as: o
s Estimated cost
s Project complexity
» Estimated time
o  Other aspects of the project deemed relevant by the City

~ Any consulting or personal services project that exceeds $100,000 or is expected to require over
90 days to complete may require quarterly meetings that include representation from:

o The ordering Department

e COIT and/or DT

+ HRC

s The Technology Store Contractor
¢  All project sub-contractors

G. Pricing policies
1.  Verification of Contractor’s prices

Within 7 days of a request, the Contractor must provide evidence of the manufacturer’s list
price or the actual cost to the Contractor of products and services or subcontracted services sold through
the Technology Store as applicable. “Evidence” may consist of an actual manufacturer’s price list, a
letter provided on the manufacturer’s letterhead containing a contact name, signature and telephone
number for the manufacturer’s representative or actual invoices from manufacturers or distributors or
subcontractors to the Contractor for products and services purchased by the City.
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2. Violation of pricing requirements

Contractor will abide by percentage discounts bid for commodities or the mark-up percentage
limits set by City for sales of commodities and subcontractor services. If Contractor is found to charge
discount percentages lower than those agreed upon in this contract, or mark-up percentages higher than
those agreed upon in this contract, then Contractor must reimburse the City for the excess charges and
Contractor may be prohibited from doing business with the City for a period of up to 3 months. If upon a
second inspection, Contractor is found to be in violation of the mark-up percentage limits in this contract,
the City in its sole and absolute discretion may terminate this contract.

3. Pricing offered to other customers

Should a Contractor participate in any government, educational, or other special pricing
program e.g., CMAS, GSA, Western States Contracting Alhance etc., the Contractor must make the
same pricing available to the City.

H. Cooperative Agreement

The Director of Purchasing may allow other public agencies or non-profit organizations made up of
multiple public agencies to utilize this agreement to obtain some or all of the commodities to be provided
by Contractor under the same terms and conditions as the City.

With the exception of City, Contractor shalil charge each public agency (the “Ordering Agency”)
that procures any goods or services under the Technology Store an administrative fee in the amount of
1.9% on each transaction. Contractor shall pay the administrative fee irrespective of whether the
Ordering Agency has paid the amount of the fee to Contractor. Contractor shall provide. City a monthly
report detailing each invoice for goods or services that Contractor submitted to an Ordering Agency. The
City may modify the amount of the administrative fee for any fiscal year (July 1 to June 30).

‘Contractor agrées that this does not create a contractual relationship between City and any Ordering
. Agency, and that City shall have no liability to Contractor arising out of any agreement between
Contractor and any Ordering Agency for goods or services under the Technology Store.

I Operations, personnel and support

Unless otherwise indicated, Proposers must meet the following requirements at the time the
proposal is submitted:

1. Offices
Contractors must have a business office within the City and County of San Francisco.
All of the Contractor’s offices that are intended to support the requirements of this RFP must
be open and its Technology Store personnel must be available during normal working hours Monday
through Friday (8 a.m. to 5 p.m.) except for official City holidays.

2.  Training and product information

Contractors shall facilitate access to web-based training, product 1nformat10n and technical
support offered by manufacturers to Technology Store clients.
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J.  Leasing and financing

In consultation with the City’s Office of Public Finance, the City may elect to pay for Technology
Store acquisitions through tax-exempt lease-purchase financing. The City may provide such financing itself
or acquire third party financing, under such terms, conditions and interest rates as may be agreed upon
between the parties for each financed transaction. Contractors agree to this type of order and payment
method.

Alternatively, the Contractor may also provide financing itself, or acquire other third party financing,
under such terms, conditions and interest rates as may be agreed upon between the parties for each financed
transaction. Such financing shall be subject to the prior written approval from the Office of Contract
Administration.

Contractor shall pass through all warranties for the lease-purchased equipment to the City. The
City reserves the right to acquire financing from outside sources. The City’s standard Financing Agreement
for lease-purchase financing transactions is attached hereto as Appendix D. Provide a detailed description of
the program you are offering to the City and a statement indicating your willingness to work with the City’s
own financing programs. : -

K. Reports
1.  Monthly sales reports

By the tenth day of each month, or the next workday thereafter, Contractors must deliver a
report of products and services sold the previous month, including: the type, quantity, manufacturer
name, manufacturer’s part number and description, price paid per item and name of department. The City
may make changes to the format or specifications for this report. The Contractor must comply with all
such changes. Contractor shall prepare and submit additional reports in accordance with format and
content specifications to be provided by Purchasing. :

2. LBE report

For contracts containing LBE subcontracting goals, by the tenth day of each month, or the
next workday thereafter, Contractors must provide the City with an HRC Form 7 demonstrating LBE
participation and HRC Form9"if applicable.

3.  Proposed subcontractors report

Prior to commencing work on any project involving the use of subcontractors, vendors will
submit a list of all proposed subcontractors to the ordering Department before that project can be
approved by City. Contractor must submit supplemental subcontractor reports during the course of the
project to show any substitution or addition of subcontractors. The substitution and addition will be
subject to Department and City’s approval. Please provide the following information for each
subcontractor: name; address; telephone number; contact name; summary of work to be performed; and
mark-up percentage.
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File No. 120861
FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Govemnmental Conduct Code § 1.126)

City Elective Officer Information (Please print clearly.)

| Name of City elective officer(s): ’ City elective office(s) held:
Members, Board of Supervisors ' Members, Board of Supervisors

Contractor-Information (Pledse print clearly.).

Name of contractor:
Xtech

Pilease-list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
fi nancial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary. .

1. Azhar Mahmood, Partner; Patria Eaton Partner Dilraj Kahai, Partner; John Eaton, Partner.

2. Azhar Mahmood, Partner; Patria Eaton, Partner; Dilraj Kahai, Partner; John Eaton, Partner,

3. Azhar Mahmood, Partner; Patria Eaton, Partner; Dilraj Kahai, Partmer; John Eaton, Partner.

4. AAES; Academy X, Ameritech, Chaves, Mlok Consulting, Enscient

$67,850,000

‘Date that contract was approved.
(By the SF Board of Supervisors)

- Describé the nature of the:contract that ‘was approved:
Community Development biock Graats to non=profit organizations to serve-low and moderate income persons.

Coriments:
Attached form includes. requested information.

This contract was approved by (check applicable):
Othe City elective officer(s) identified on this form

M a board on which the City elective officer(s) serves: San Francisco Board of Supervisors
Print Name of Board

O the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority
Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authority) on which an appointee of the City elective officer(s) identified on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: ' Contact telephone number:
Angela Calvillo, Clerk of the Board (415)554-5184

Address: E-mail:

City Hall, Room 244, 1 Dr. Carlton B. Goodlett P1., San Francisco, CA 94102 Board.of.Supervisors@sfgov.org

Signature of City Elective Officer (if submitted by City elective officer) ‘ Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed
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