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AMENDED IN COMMITTEE
: 1/15/2020
FILE NO. 191203 . ORDINANCE NO.

: [Authon'zmg Agreements - Purchase of Electricity and Related Products and Services for

CleanPowerSF - Public Utilities Commission ~ Walver of Certam Admlmstratlve Code and
Environment Code PrOVISIOnS] :

Ordmance delegatmg authority under Charter, Sectlon 9. 118 to the General Manager of|

the Publlc Utilities Commission to enter mto agreements wnth terms in excess of ten

“years or requiring expendltures of $10,000,000 or more for power and related 'products

and services required to supply San Francisco’s community choice aggregation -
program, CleanPowerSF, subject to specified conditions; authorizihg the use of pro

forma agreements for the purchase and sale of power and related products; and

.authorizing ‘deviati'ons from certain contract requirements in the Administrative Code

"and the Environment Code.

NOTE: Unchanged Code text and uncodified text are in plain Anal font.
Additions to Codes are in szn,qle underlme zz‘achs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in doublée-underlined Arial font.
Board amendment deletions are in strikethrough-Ariat-font.
Asterisks (* * * *)indicate the omission of unchanged Code
subseo’uons or parts of tables.

Be it ordained by fhe People of the City and County of San Francisco:

Sectlon 1. General Baokground
(@  State law allows cities and counties to develop Community Choice Aggregation
(CCA) programs, through which local governments supply electricity to serve the needs of

participating customers within ’cheir‘j'urisd.i.ctions while the existing utility. continues to provide

. services such as customer billing, transmission, and distribution.

.(b)  The City has elected to imblement a CCA program fo provide San Francisco

residents and businesses the option to receive cleaner, more sustainable electricity at rates

Public Utilities Commis.sion
BOARD OF SUPERVISORS . ‘ Page 1
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comparable to PG&E’s rates. See Qrdin‘ance Nos. 86-04, 147-07, 232-09, 45-10, 200-12, and

© 78-14; and Resolution Nos. 348-12, 331-13, and 75-15.

(¢)  InMay 2016, the San Francisco Public-Utilities Commission (PUC) launched

CleanPowerSF with initial service to almost.8,000 accounts. In July 2019‘,' PUC completed the

- final phasé of customer enrollment. CleanPowerSF now serves over 400,000. ac_oo,uhts. As

required by State law fdr all CCA programs, customers are given several opportunities fo opt

out of CleanPowerSF service.

(d)  CleanPowerSF currently offers two levels ‘of supply service: Gree'ni the default .
service taken by more than 98% of customers, which ‘cbntains at least 40% renewable and
80% greenhduse—gés free enérgy; and SuperGreen, a premium option selected by 1.6% of
customers, which offers 100% renewable and greenhouse-gas free'energy.

() The goéls of CleanPowerSF are to provide affordable and reliable eleotrioi{y
services, cleaner energy alternatives advancihg the City’s Greenhouse Gas reduction goals,
investment in local renewablé energy projects and jobs, and long-term rate and ﬁhancial
stability. ‘ . |

() City law requires standard contract pro_visibns to protect the City’s interests,"
ensure accountability, a'nd promoté importa»nt social values. In Ordinance Nos. 75-15, 223-
15 and 8-18, the Board of Supervisors authorized the PUC to use certain pro forma contracts
for procurement of energy and energy-related products and deviéte from certain ofherwise |
applicable contracting requirements, subject to spedified conditions. The Board also

delegated authority to the PUC General Manager (General Manager) to enter into agreerhents

- with terms in excess of ten years or requiring‘expenditures of $10,000,000 or more, subject to

specified conditions.

Public Utilities Commission . _
BOARD OF SUPERVISORS o . Page 2
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Section 2. 'Backgroundl: Short-term Contracts for Electricity and Ele,c‘fricity—reléted
‘Products. | . |

(@)  To secure the bést possiblé prices and terms, PUC needs to engage, in an
expedited time frame, in a continual process of procuring poWer and simultaneously
negotiating a mix of short-term contracts for a diverse supply of electricity and electricity- '.
related products with multiple'suppli‘ers. '

(b)  Thewholesale energy markets are highly dynamic and complex with multiple

~market participants competing for energy supplies. To be competitive and to obtain the lowest -

cost supplies for their customers, participants must be able to execute contracts for supplies

in very short time frames, sometimes within days of receipt of the offer to purchase or sell the

“energy supplies.'

(c)  All energy market participants 'l.Jse industry~standard pro forma‘oontracts; many ‘.
public and private utilities and energy suppliers Wi!l not execute energy transactions with |
térms undeffive years usingany contract othel’:t‘han the industry-standard pro forma
contracts. Using these agreements facilitates negotiations by focusing the parties on the.
elements that are most Iikély to differ from one transaction to another: price, quantity, lopation,

and duration. These pro forma contracts provide standard terms and conditions that address

- common issues, but allow parties to determine which provisions to include in a particular -

contract.

Section 3. Results of Solicitation for Long-term Renewable Energy Contracts for

CleanPowerSF. ‘
(@) The PUC issued a Request for Offers in September 2019 (20119 RFO) seeking
bids for energy, environmental attributes, and capacity from new or existing eligible renewable

resources looatéd in Northern California, for contracts of up to 25 years in duration. The RFO

“Public Utilities Commission ) A
BOARD OF SUPERVISORS : : : . Page 3
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sleted a preference for projects located in the nine-county Bay Area and invited bidders to
propose energy storage projects that are stand-alone or co-located with a»renewab’le energy
facility. A copy of the renewable energy RFO is on file with the Clerk of the Board of
Supervisors in File No. 191203, | » '

(b) The PUC received more than 43 bids from 13 different companies, for supplies
from 16 different renewable energy generation and energy storage. reso_uroes. After the
evaluation team reviewed the bids to determine compliance with minimum qualifications and
criteria specified in the RFO, the PUC shortlisted bidders for further oonsideratlon and :
pOSSlble negotlatlons The shortllsted bidders are: Candela Renewables LLC; EDF

.Renewables, Inc,; E ON Climate & Renewables North America, LLC; Intersect Power; LS
Power Development, NextEra Energy Resouroes Development, LLC; Recurrent Energy

'Development Holdings, LLC; Solar Frontier Americas, Inc.; and TGP Energy Management,

LLC. |

(c)  The RFO invited the bidders to submit proposals for community beneﬂts to be
invested in San Francisco and/or the county in which the renewable projeot is or will be
located. Communily Benefits are firm commitments on the part of‘t.he bidder to be delivered to
the community during the term of the contract in accordance with the PUC’s ZQll Community .
Benefits Policy and 2009 Environmental Justice Pollcy, which direct the PUC and its partner |
firms to be a good neighbor to all who are directly impacted by its activities andlnvestm’ents.

(d) In ite regular meeting of October 22, 2019, the PUC'_'Commlssion approved-the -
pool of ooellﬁed bidders for energy supply contracts referenced in subseotlonv (b) above, and.
authorized the General Manager to negotiate energy supply oontracts with one or more of
those bidders, and to execute one or more contracts, subject to the following oondmons

(1)  thetotal oost of the executed contracts is consistent with the rate-setting.

methodology adopted by the Commission in Resolution 15-0112;

Public Utilities Commission ,
BOARD OF SUPERVISORS : | , ‘ Paged
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. " (2)  the renewable energy supplied under a contract pursuant to the
renewable energy RFO is from resources located in Northern California;

- (3)  the counterpartres to any contract must marntaln an acceptable credit
rating or provide equrvalent credit support or performance assurance for the duration of the
contract through an acceptable credit mechanrsm, |

(4)  -the total combined volume of power procured under contracts pursuant to
the renewable energy RFO shall not exceed 350 megawatts per year'

(5) the duratlon of any contract under the renewable energy RFO shaH not:
exceed 25 years, unless the Commission approves a contract extension; and

(6)  the total cost of all energy supply contracts underthe renewable energy

'RFO shall not exceed $35 mlllron per year.

(e)  PUC expects to negotiate contracts with one or more of the bidders identified in
subsection (b) above, for renewable energy and energy storage projects and to make
purchases under one or more of the contracts after approvals and final pncmg PUC

antlcrpates that dehvery of energy from the executed contracts W|II begin in 2021. The

‘General Manager will not execute any contracts unless the conditions specified by the PUC

Commission have been satisﬁ.ed including requirements for program rates. Final program
rates will provide for program cost recovery, rncludmg energy procurement and administrative

and trnancral costs of program implementation.

Sectron 4. Grant of Authority to Use Industry Standard Pro Forma Power Contracts
As approved in Ordinance Nos. 75-15,.223-15, and 8-18, and for the reasons stated

therein in addition to the reasons stated above, for purchases of energy and related products

and services necessary to provide service, the Board of Supervisors, as stated in subsection

Public Utilities Commission .
BOARD OF SUPERVISORS ‘ ’ . Pageb
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(c) below, .au‘tnorizes the use of the foHowing standardized oontraots.that deviate from the
City’s oontractiforms for the purcnase of energy and enérgy—related products.

(a) \/AVestern‘System' Power Pool (WSPP) Agreem,ent. The WSPP is a grodp of
more than 300 publicly—owned and private utilities, CCAs and energy traders, including
Alameda Municipal Power, the Crty of Palo Alto, the City of Rosevrlte the Sacramento
Munrorpal Utrlrty District, and Srhoon Valley Power all of which operate publrcly owned utilities.
The City, through PUC, is a member of the WSPP. ‘The WSPP has developed an agre_ement
that sets forth standard terms and conditions for the.purohase' and sale of‘power and related .
produotsand servioee. A copy of the current WSPP agreement is on'fileiwith the Clerk of the

Board of Supervisore in File No. 191203, and is incorporated herein by reference as though

- fully set forth. The WSPP agreement has been approved by the Federal Energy Regulatory
‘Commtssio'n (FERC). The W:SP‘P agreement is periodically 4updated and modified subject to

the approval of FERC. The Board of SuperVisors authorized the use of the WSPP agreement

to procure eleotnorty and related products in Ordinance Nos. 75- 15, 223-15, and 8-18.

(b) The Edison Electric Institute (EEI) Master Agreement The EEI, in collaboration

with more than 80 member utilities, power marketers, power generators, and customer

representatives, developed an agreement that sets forth standard terms and conditions for the

purchase and sale of power and related products and services. The EEI agreement is
updated as needed to reflect market ohanges A copy of the current EEI agreement is on file
Wrth the Clerk of the Board of Supervisors in File No. 191203 and is incorporated herern by
reference as though fully set forth. The Board of Supervisors authorized the use of the EEl
agreement in Ordinance No. 75-15, 223-15, and 8—18.

() The Board of Supervisors authorizes the use of the WSPP agreement and the

EEI agreement for the purchase and sale of energy and related products and services that do

Public Utilittes Commission
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not exceed five years, notwithstanding that the terms of those agreemént.s rhay deviate from-

‘the City’s standard contract terms; and the Board of Supervisors authorizes modifications to

the form agreements so long as such modifioétions, ih the judgment of the General Manager
and the City Attorney, do not materially decrease the City’s rights or materially increase its

liabilities.

Section 5. Grant of Authority to Use City Pro Forma Power Contracts.

(a) The PUQ Has déVeloped i'ts'own standardized Céntract forms for short- and‘lbng—
term contracts for erﬂe'rgy and re:lated products and 's'érvioes,'combining stahd_ard industry
terfns’with key City requiféments.' OrdAin‘ancé Nos. 75-15, 223-15, and 8j18 authorized the -
use bf form agreements devel_opéd by PUC for CleanPowerSF purchases. Each of these
form'agreements is on file witﬁ the Clerk of the Board of Supervisors in File No. 191203 and is
incorporated hefein by reference as though fullly set forth: |

(1)  Renewable Power Pprohase Agreement; and
(2)  Power Purchase and Sale Agreement.

| (b)  The Board of Supervisors approves the pro forma contracts referenced in
subs’ecﬁbns (@)(1) and (2) above, developed by PUC for the purchase of power and related
products and services, notwithstanding that the terms of those‘agreemehts may deviate from
the City’s standard contract terms; and the Board of Supervisors authorizes modifications to
the pro forma.COntracts so long as such modifications, in -’ch.e judgment of the General
Manager and the City Attomey,‘do not materiallly decrease the City’s rights or materially

increase its liabilities.

Public Utilities Commission ) . . .
BOARD .OF SUPERVISORS ' ‘ : S Page 7
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Section 6.  Waiver of Certain Contract—_Related Réquiréments in the Administrative

‘Code and the Environment Code.

(a) Whére the General Manag‘erfinds and documents in writing both that the
transaction represents the best bpportuhiiy avéilable to the City to obtain essential servioeé
and products in a manner beneficial to-the City, and that it is not feasible to add all standard.
City C'ontract‘provisions to the agreerhent, the Board of Supervisors hereby grants waivers of
the fbllowing standard oohtrad provisioné for transactions using the WSPP, EEI, or City pro |
forma agreements to the extent found necessary by the General Managér, and proVided the
General Manager findé such waivers to be reasonable and in t_he public interest:

' | (1) Implementing the. MacBride Principles (Administrative Code Chapter

12F); A | |

4 (2)°  Increased participation by small and micro Iocal'businesses in City
Contrabfs (Adminis'trative Code Chapter 14B);

| (3)  The competitive bidding requirement (Administrative Code Section 21 .~1);
(4).  First source hiring requirements (Administrative Codé Chapter 83); and
- (B) ’The tropical hardwood and virgin redwood ban (Environment Codé

Chapter 8). | |

~(b) Where the General Manager finds_and documents in Writing both that the

agreerhent represents the best opportunity available to the City to obtain essential services

and products ih a manner beneficial to the City, and that it is not feasible to add all standard

City contract provisions to the agreement, the Board of Supefvisors waives the requirement to
include in.-the agreemeht references to the following City Code provisions to the éxtent found
necessary by the General Manager, and finds such waivers to be reasonable and in th’é public

interest:

Public Utilities Commission .
BOARD OF SUPERVISORS . o . Page 8
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(1) Public access to meeting and records of noh-proﬁt organizations
(Administrative Code Section 12L); o -
- (2) Sweatfreé’Contraoting‘(Administrative Code Section 12U.4); and
- (3)  Food service waste reduction (Environment Code Seétion 1605).
(c)  The waivers specified in this Section 6 shall apply only to contracts which

include language requiring compliance with all applicable federal, state, and local Iaws:

Section 7. Communify Benefits in 2019 RFO.

The Board of Superyisdrs finds that the community benefits componeﬁt of the 2019
RFO forArenewable energy supplies is reasonable and beneficial to the City and authorizeé its
inclusion in.oontr‘acts, where the General Manager de‘em‘s feasible an'd appropriate, so long
as the PUC Commission ﬁﬁds,.in a public meetin.g., that the community benefits compo'nen‘; is

reasonable and serves a utility-related purpose.

Section 8. Delegation of Authority Under Charter Section 9.118 to the PUC General

Manager.

Pursuant to its éuthority under Charter Section 9.118, the Board of Supervisbrs

delegates authority to the General Manager to enter into the following contracts:

.(a) . Forrenewable ene‘rg‘y and energy storage supplies for CleanPowerSF from _

bidders selected by competitive solicitation as described above in Section 3 of this ordinance,

' using contracts with terms in excess of 10 years or requiring expenditures of $10,000,000 or .

more including amendments to such agreements with an impact of greéter'than $500,000,

subject to the following conditions:

(1) The total cost.of the contracts with terms from 1 to 25 years shall not

exceed $35,000,000 per year.

Public Utilities Commission . .
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- DENNIS J. HERRERA, City Attorne

(2) . The City’s p‘ayment obligations shall be special limited obligations of fhe
Qity payable solely from the revenues of CIeanPowerSF. | ‘ |
| | (3) Al conditions éstablished by the PUC Commission shall be met,l including
but not lirﬁited to' requirerﬁents regarding prog'rarﬁ“rates, program. exp:ansion, and élec‘;ricity

portfolio content so long as the contract term does not exceed 25 years, inclusive of

extensions, and subject to the conditions specified above in Section 3.

(b)) The PUC shall submit annual reports to the Board of Supervisdrs that include -
annual costs for CleanPowerSF operations, the rates charged by the PUC to CleanPowerSF

customers fo recover costs, and a comparison of CleanPowerSF rates to PG&E rates.

Section 9. Effective Date.

This ordinance shall bécome effective 30 days after enaotrhent. Enactment occurs
when the I\/Iayoir signs the ordihancé, the Mayor retﬁms the 6rdinance unsigned or does not
sign the ordinance within 10 days of receiving lt or the Board of Supervisors overrides the

Mayor’s veto of the ordinance.

APPROVED AS TO FORM:

. THERESA CHO
Deputy City Attorney

Public Utiliﬁes Commission .
BOARD OF SUPERVISORS ' . Page 10
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AMENDED IN COMMITTEE
| | 1/15/2020
FILE NO. 191203

LEGISLATIVE DIGEST

[Authorizing Agreements - Purchase of Electncxty and Related Products and Services —
Public Utilities Commnss;on]

Ordinance delegating authority under Charter Section 9.118 to the General Manager of the
Public Utilities Commission (PUC) to enter into agreements with terms in excess of ten years
or requiring expenditures of $10,000, 000 or more for power and related products and services
required to supply San Francisco’s community choice aggregation program, CleanPowerSF,
subject to specified conditions; authorizing the PUC to use pro forma agreements to purchase
and sell electricity and related products and services; and authorizing the General Manager of
. the PUC in such agreements to deviate from certain othervvrse appllcable contract
requ1rements under specn‘red circumstances.

Existing Law

Section 9.118(b) of the Charter requires approval by the Board of Supervisors for agreements
with an expected term longer than ten years or requiring expenditures of 10 million dollars or
more. :

The San Francisco municipal codes contain many contracting requirements for the-
procurement of goods and services. In certain instances, the Board of Supervisors may '
exempt contracts from these requirements via ordinance.

Amendments to Current Law

This ordinance would not amend current law.

Auth'o'ritv Granted

This ordmance would delegate authonty to the General Manager of the Public Utilities
Commission (PUC) to enter contracts for renewable energy and energy storage that exceed
ten years in duration or cost $10 million or more for the PUC’s community choice aggregation
program, CleanPowerSF. The ordinance makes this approval subject to several conditions,
including the following: the total costs of the contracts is consistent with the PUC’s rate setting,
methodology; the contracts are for renewablé ehergy and energy storage resources; the total
combined volume of power under-the contracts does not exceed 350 megawatts per year; the
duration of any individual contract does not exceed 25 years, inclusive of contract extensions,
and; thé total cost of the contracts does riot exceed $35,000,000 per year. The procurement
authority granted in this ordinance is limited to renewable energy contracts resulting from an
August 2019 request for offers issued by CleanPowerSF. :

To support the PUC’s municipal electric utility and CleanPowerSF, this ordinance also
authorizes the PUC to use two industry standairdized agreements — the Western Systems

BOARD OF SUPERVISORS K 78 - Page 1



AMENDED IN COMMITTEE
1/15/2020
FILE NO. 191203

Power Pool Agreement and the Edison Electric Institute l\/laster Agreement — and the City’ s
own pro forma power purchase agreements for the purchase and sale of electricity and

. related products and services. The ordinance would also allow the General Manager of the
PUC to waive certain Gity contracting requirements. for these pro forma agreements if it is not
feasible to include those requirements in these pro forma agreements and subject to specified
oondltlons

Backaround Information

The City, acting through the San Francisco Public Utilities Commission (PUC), has
implemented a program called CleanPowerSF. Under this program, the City provides
electricity to participating customers at prices similar to PG&E’s prices. PG&E continues fo
deliver the energy. In 2018, CleanPowerSF’s Green product delivered 48 percent renewable
energy and the Supergreen product delivered 100 percent renewable energy. This program is
authorized by state law See, e.g., Public Utilities Code § 366.2.

The PUC first launched CleanPowerSF service in 2016. To prepare forthat mltlal launch and
subsequent expansions of CleanPowerSF service, the Board of Supervisors approved similar
ordinances granting purchasing authority. See Ordinance Nos. 75-15, 223-15, and 8-18.
CleanPowerSF currently serves over 400,000 customers and offers service throughout all of
San Francisco. The costs of CleanPowerSF contracts will be paid by revenues from the
customers participating in the program. .

n:\legana\as2019\2000118\01398522.docx

BOARD OF SUPERVISORS ' 79 _ o Page 2



BUDGET AND FINANCE COMMITTEE MEETING - ' . - JANUARY 15, 2020 -

ltem 4 o Department: ‘
File 19-1203 Public Utilities Commission (PUC)

Legislative Objectives
e The proposed ordinance would allow the SEPUC to (1) enter into contracts with up to nine
providers of renewable energy products that have terms of up to 25 years and have a
combined annual cost of up to $35 million using standardized power contracts without

: ) .
further Roard of Supnervicors’ anproval and (23 weive cortdin standard controcting

provisions required by the City’s municipal codes‘for such contracts.

Key Points

e In August 2019, the SFPUC released a Request for Offers (RFO) seekmg proposals for sale
and purchase of renewable energy sources to help it meet State and local energy mix
goals. The SFPUC evaluated proposals and developed a short list of ten qualifying projects
from nine contractors. Of the ten projects, eight are solar or solar and energy storage; one
is wind, and one is for energy storage. The proposed ordinance only applies to contracts
for proposals that were part of this RFO. _

e  According to Mr. Michael Hyams Dlrector of CleanPowersSF, delegating contract authorlty )
and using industry standard contracts provides CleanPowerSF with flexibility to allow it to
obtain- the best pricing for its customers as it competes with other energy providers to
contract for a limited number of renewable energy projects. .

Fiscal Impact

s . Under the proposed ordinance, the combined cost of the contract amounts cannot total

more than $35 million per year without further Board of Supervisors’ approval. According

_ to Mr. Hyams, the $35 million arinual cap is based on the expected cost of the contracts.
Payment for all contract costs would be from CleanPowerSF rate payer revenues.

Policy Consideration

e Because the proposed ordinance waives (1) standard contracting provisions required by
the City’s municipal codes, and (2) the Board of Supervisors authority under Charter
‘Section 9.118, authorizing the SFPUC to enterinto contracts longer than ten yours or in an
amount of $10,000,000 or more without further Board of Supervisors approval, approval
of the proposed ordinance is a policy matterfor the Board of Supervisors.

Recommendatlons

e Amend Sections 8 {a) (1) and 8 {(a) ( ) of the proposed ordinance to clarlfy that any
contract modification extending the contract term in excess of 25 years requires Board of
Supervisors’ approval.

1o Approval is of the proposed ordinance is a policy matter for the Board of Supervrsors

" SAN FRANCISCO BOARD OF SUPERVISORS . . T BUDGET AND LEGISLATIVE ANALYST
' 16 ‘ :
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City Charter Section 9.118(b) states that any contract entered into by a department, board or

~ commission that (1) has a term of more than ten years, (2) requires expenditures.of $10 million

- or more, or (3) requires a modification of more than $500,000 is subject to Board of Supervisors
approval. o ‘ ‘

City Charter Section 2.105 states that all legislative acts shall be by ordinance, approved by a-
majority of the members of the Board of Supervisors. :

State law allows local governments to form Commutity Choice Aggregators (CCA), which are
government operated retail electricity programs that supply electricity to their customers. State
law requires CCA customers to rely on investor owned utility distribution infrastructure. The
SFPUC's CleanPowerSF program is a CCA that provides electricity generation service to
residents and businesses in San Francisco and relies on PG&E distribution infrastructure to
deliver power to its customers. CleanPowerSF was launched by the SFPUC to provide affordable
and reliable electricity service, cleaner electricity alternatives, local renewable projects and
jobs, and long-term rate and financial stability. ' ' 4 :

According to the audited Annual Audited Financial Statement for FY 2018-19, CleanPowerSF
revenues are sufficient to cover its operations.

State and Local Energy Mix Goals . -

The State’s Renewable Portfolio Standard (RPS) requires retail electricity providers to maintain
a minimum percent of electricity sourced from renewable sources. RPS-eligible renewable
sources include solar, wind, biomass, geothermal and small hydroelectric generation.
CleanPowerSF provides electricity from renewable resources and also from the SFPUC Hetch
Hetchy project. Exhibit 1 below shows the City's current and expected energy source mix
~ relative to the State’s-Renewable Portfolio Standard.

Exhibit 1: CleanPowerSF Renewable Sources

. . 2018 2030
State Requirement - 33% 60%
CleanPowerSF 48% >70%*

~ *SFPUC s planning for CleanPowerSF to have at least 70% RPS-eligible renewable resources and 100% greenhouse
gas free energy by 2030.

Source: SFPUC
As shown above,v CleanPowerSF’s energy mix included 48 percent from RPS-eligible renewable

sources, which exceeds the current State requirement of 33 percent. By 2030, the State will -
require electricity providers to source 60 percent of their electricity from RPS-eligible

! Distribution infrastructure refers to infrastructure connecting customers to electricity, such as utility poles,
overheard wires, and underground connections to customers,

SAN FRANCISCO BOARD OF SUPERVISORS . BUDGET AND LEGISLATIVE ANALYST
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renewable resources. According to Mr. Michael Hyams, Director of CleanPowerSF, the
enterprise is planning to achieve at least 70 percent of its electricity from RPS-eligible
renewable .sources and 100% from greenhouse gas free. renewable resources by 2030.
According to Mr. Hyams, the contracts that are subject of the proposed ordinance will help
CleanPewerSF meet the City's renewable energy goals and to comply with State requ1rements

2019 Request for Offers

In August 2019, the SFPUC released a Request for Offers (RFO) seeking proposals for sale and
purchase of'renewable energy sources, with a preference for projects within the nine counties
December 2024 The 2019 RFO alsq soIICIted commumty beneflt pro;ects' as part of brdder
proposals. The SFPUC evaluated” proposals from sixteen providers and developed a short list of
ten qualifying projects from nine contractors. Of the ten projects, eight are solar or solar and
energy storage, one.is wind, and one is for energy storage. Nine of the ten short list proposals
contain provisions for community benefit projects. The short list contractors are:

1. Candela Renewables, LLC

EDF Renewables, Inc.

E.ON Climate & Renewables North America, LLC
Intersect Power

LS Power Development

NextEra Energy Resources Development, LLC
Recurrent Energy Development Holdings, LLC
Solar Frontier Americas, Inc. '

9. TGP Energy Management, LLC.

O N U AW

Prior Board of Supervisors’ Authorization

In January 2018, the Board of Supervisors approved an ordinance that allowed the SFPUC to (1)
‘enter into cortracts of $10,000,000 or more or 10 -years or more using standardized power
contracts; (2) enter into an agreement for credit and liquidity support with JPMorgan; and (3)
waive certain standard contracting provisions required by the City’s municipal codes, without
further Board of Supervisors approval (Frle 17-1172).

—DETAlLS QF PROPQSED VLEV SLAT

The proposed ordinance would delegate authority to the SFPUC to enter into contracts without
- further Board of Supervisors’ approval for renewable energy and energy storage for proposals

that were part of the 2019 RFO described above. Such contracts may have a term of up to 25

years and the total cost of th’e'contra'cts may not exceed $35 million per year in aggregate. -

2 The evaluation panel consisted of SFPUC Staff in the Origination and Power Supply and Capital Finance divisions.
Community benefit proposals were assessed by the SFPUC Social Impact Partnership Coordinator, the SFPUC
Manager of Policy & Community, the Deputy Director of the Strategic Growth Council (a State. entity), and a
Program Fellow at the San Francisco Foundation {a non-profit).

SAN FRANCISCO BOARD OF SUPERVISORS . . BUDGET AND LEGISLATIVE ANALYST
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- BUDGET AND FINANCE COMMITTEE MEETING . ‘ JANUARY 15, 2020

According to. Mr. Hyams, requesting Board of Supervisors’ approval of a pool of qualified
projects provides CleanPowerSF with flexibility to allow it to obtain the. best pricing for its
customers as it competes with other energy providers to contract for a limited number of
renewable energy projects. The proposed delegated contract authority will aliow CleanPowerSF
“to contract for.renewable energy more quickly and with more certainty relative to standard City. ..
processes, : :

SFPUC Commission Requirements

In October 2019, the SFPUC Commission similarly delegated contract: authonty fo the SFPUC
General Manager under the following conditions:

a) - the total cost of the executed contracts is consistent with the rate-setting methodology
adopted by the Commission in Resolution 15—01123'

b) the renewable energy is supplied under a contract pursuant to the 2019 RFO

~ ¢) the counterparties to any contract must maintain-an acceptable credit rating or provide
equivalent credit support or performance assurance for the duration of the contract -
through an acceptable credit mechanism

d) the total combined volume of power procured undér.contracts pursuant to the
renewable energy RFO shall not exceed 350 megawatts per year

e) the duration of any contract under the 2019 RFO shall not exceed 25 years, unless the
SFPUC Commission approves a conhtract extension

) ‘the total cost ‘of all energy supply contracts under the renewable energy RFO shall not
exceed $35 million per year

Soctions 8 (a) (1) and 8 (a) (3) of the proposed ordinance should be amended to clarify that any
contract modification extending the contract term in excess of 25 years requires Board of
Supervisors’ approval,

Contract Attributes

The proposed ordinance would also aflow SFPUC to enter into contracts for purchase and sale
of power and related products and services with certain attributes that deviate from the City’s
contract forms. The contracts must be consistent with one of following standards:
' a. Western System Power Pool’ Agreement, approved by the Federal Energy
Regulatory Commission (FERC) (contract may be up to five years)
Edison Electric Institute® Master Agreement (contract may be up to five years)
Pro forma agreements developed by SFPUC for three types of energy supply,
combining standard industry terms with City requirements

SFPUC Commission Resolution-15-0112 outlines the policy framework for CleanPowerSF rates.

* SFPUC is a member of the Western System Power Pool, which is a group of more than 300 publicly-owned and
prlvate utilities.

> Edison Electric Institute is the association that represents investor-owned electnc companies in the U.S. They
_developed the master agreement in collaboration with 80 member utilities, power marketers, and customer
representatives,

SAN FRANCISCO BOARD OF SUPERVISORS ' BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING o JANUARY 15, 2020

i Renewahle Power Purchase Agreement
ii. Power Purchase and Sale Agreement

According to. Mr Hyams, using mdustry standard contracts will allow. CleanPowerSF to
» ‘partlcxpate competltlvely in the market for renewable energy generatxon and storage

Waiver of Standard Clty Contract Requnrements .

The proposed ordinance would also waive the following standard contract and City code
provisions, upon the SFPUC finding and documenting that (1) the transaction/agreement
represents the best opportunity available to the City to obtain es'sential services an'd products

aaaaaaaaa

provisions to the agreement.

a. Implementing the MacBride Prmcrples (Admlmstratrve Code Chapter 12F)

b. Increased participation by small and micro local businesses’in City contracts
(Administrative Code Chapter 14B)

The competitive bidding requirement (Administrative Code Section 21.1)

First source hiring requirements (Administrative Code Chapter 83)

The tropical hardwood and virgin redwood ban (Envnronment Code Chapter 8)
Public access to meeting and records of non- proﬁt organizations (Administrative
Code Section 12L)

g. Sweatfree Contracting (Administrative Code SEC’CIOI’I 120.4)

h. Food service waste reduction (Environment Code Section 1605)

thd QO

According to Mr. Hyams, the City’s standard contract terms identified in the proposed
ordinance. are not standard electric industry terms and many energy sellers reject such
standard terms or will mark up the cost of the energy to account for What they may consider a .
~ non-market condition and liability.

T

Reporting to the Board of Supervisors

As with the prior delegation of authority for contracting for renewable energy products, the
proposed ordinance requires annual reports to the Board of Supervisors that include annual
costs for CleanPowerSF operations, the rates charged by the PUC to CleanPowerSF customers
to recover costs, and a comparison of CleanPowerSF rates to PG&E rates,

:fFISCAL IMPACT

Under the proposed ordinance, the total cost of the contract amounts cannot total more than
$35 million per year without further Board of- Supervisors’ approval. Payment for all contract
" costs would be from CleanPowerSF rate payer revenues.

Under the proposed ordmance the cost of the contracts must be consistent with SFPUC’s rate
setting -methodology approved by ‘the SFPUC Commission for CleanPowerSF. CIeanPowerSF
rates must be approved by the SFPUC Commission and the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING . : JANUARY 15,2020

Because the proposed ordinance Waives“ (1) standard contracting provisions required by the
City’s municipal codes, and (2) the Board of Supervisors authority under Charter Section 9.118,
authorizing the SFPUC to enter into-contracts longer than ten yours or in an amount of
$10,000,000 or more without further Board of Supervisors approval, approval of the proposed
ordinance is a policy matter for the Board of Supervisors. '

1. Amend Sections 8 (a) (1) and 8 (a) (3) of the proposed ordinance to clarify that any
contract modification extendmg the contract term in excess of 25 years requlres Board
of Supervisors’ approval -

2. Approval is of the proposed ordmance isa pohcy matter for the Board of Superwsors

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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EXHIBITS

The follows Exhibits constitute a part of this Agreement and are incorporated into the Agreement

by reference,

EXHIBIT A
. EXHIBIT B
EXHIBIT C
EXHIBIT D
EXHIBIT E
EXHIBIT F

EXHIBIT G-l.

EXHIBIT G-2
EXHIBITH
EXHIBIT I
EXHIRIT |

EXHIBIT K

SELLER DOCUMENTAT ION OF CONDITIONS PRECEDENT
FACILITY DESCRIPTION AND SITE DRAWINGS
CONTRACT QUANTITY

INSURANCE COVERAGES

CONSTRUCTION START CERTIFICATION

QUARTERLY PROGRESS REPORT

COMMERCIAL OPERATION CERTIFICATION PROCEDURE
COMMERCIAL OPERATION CERTIFICATION

DELIVERY START DATE CONFIRMATION

FORM OF LETTER OF CREDIT
CAISO CHARGE CODES

AT

BUYER AS SCHEDULING COORDINATOR
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POWER PURCHASE AGREEMENT
COVER SHEET

This Renewable Power Purchase Agreement (“Agreement”). is entered into between the City and
County of San Francisco, acting by and through its Public Utilities Commission, Power Enterprise
(“Buyer”) and ,a (“Seller”), as of (the “Execution Date™). The
Agreement shall include the exh1b1ts attachments, any written and fully executed supplements hereto, and
any designated collateral, credit support, or similar arrangement between the Parties.

A Transaction o
Product: Energy and associated Environmental Attributes and Capacity Attributes
Faciliiy; ‘ |
Address:
EXpécted Initial Capacity:

Contract Price:

Delivery Point:

Delivery Term:

Deliverability:
B. Milestones

Permitting Milestone:

Construction Milestone:

Mai or Equipment Milestone:

Commercial Operation Milestone:
C. Seller Collaferal:
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D. - Notices

Buyer: City and County of San Francisco, Seller:
acting by and through its Public Utilities
Commission, CleanPowerSF
All Nofices: - : All Notices:
525 Golden Gate Ave, 7th Floor Phone:
San Francisco, CA, 94102 Facsimile:
Attn: Contract Administration Email:
“Phone: 415-554-4603
Facsimile; 415-554-3225 '
Federal Tax ID Number: 946000417 Federal Tax ID Number:
' DUNS Number:
Invoices: . Invoices:
Powerlnvoices @sfwater.org Attn:
Attn: Angie Lee Phone:
Phone: (415) 554-2451 Facsimile;
Facsimile: (415) 554-3280 Email:
Email: Alee @sfwater.org
Attn: Daisy Ngan _
Phone: (415) 551-4528
Facsimile: (415) 554-3280
Email; Dngan @sfwater.org
Scheduling: _ Scheduling: -
Attn: Sunita Jones Attn:
Phone: (415) 554-1575 Phone:
Email: SKJones @sfwater.org Facsimile:
PowerScheduler @ sfwater.org Email:
Payments: o Payments:
- Powerlnvoices @sfwater.org Attn:
Attn: Angie Lee Phone:
Phone: (415) 554-2451 Facsimile:
Facsimile: (415) 554-3280 - Email:
Email; Alee @sfwatér.org
Attn: Daisy Ngan
Phone: (415) 551-4528
Facsimile: (415) 554-3280
Email: Dngan @sfwater.org -
Wire Transfer: - Wire Transfer:
BNK: BNK:
ABA (ACH): ABA:
ACCT: ACCT:
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Credit and Collections: ‘| Credit and Collections:

Attn: Rich Morales ‘ Attn:
Phone: (415) 551-2973 Phone:
Facsimile: (415) 487-5258 - Facsimile:
Email: Rmorales @sfwater.org Email:

With additional Notices of an Event of Default | With additional Notices of an Event of -

or Potential Event of Default to: Default or-Potential Event of Default to:
Atin: Michael Hyams Attn:
Phone: (415) 554-1590 . Phone:
Email: MHyams @sfwater.org Ermmail;
3
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RECITALS

1. Seller intends to develop, finance, build, own and operate a powered generating facility
located in ; and, .

2. Buyer operates CleanPowerSF, a community choice aggregator that serves retail customers in the City
- and County of San Francisco; and,

3.-«~Buyer is willing to-'puicha_se, and Seller is willing to sell, the Product of the Facility, on the.terms and .
conditions and at the prices set forth in this Agreement.

NOW THEREFORE, in consideration of the rec1tals above and the following covenants, terms and
condltlons the Parties agree as follows:

ARTICLE 1: DEFINITIONS

-~ AC: Alternating current.

“Administrative CAISO Charges: Has the meaning set forth in Section 5.6(e)(®).

Affiliate: With respect to any person, any other person (other than an individual) that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is uhder common control with, such

~person. For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) or more
of the outstanding capital stock or other equity interests having ordinary voting power.

Agreement: Has the meaning set forth in the Cover Sheet.
Ancillary Services: Has the meaning set forth in the CAISO Tariff. -
Annual Forecast: Has the meaning set forth in Section 5.6(e)(1).

Applicable Law: Any statute, law, treaty, rule, tariff, regulation, ordinance, code, permit, enactment,
injunction, order, writ, decision, authorization, judgment, decree or other legal or regulatory determination
or restriction by a court or Governmental Authority of competent jurisdiction, including the CAISO, or any
* binding interpretation of the foregoing, as any of them is amended or supplemented from time to time, that
apply to either or both of the Parties or the terms of the Agreement.

Automated Dispatch System: Has the meaning set forth in the CAISO Tanff

Availability Standards: The program set forth in Section 40.9 of the CAISO Tariff, as it may be amended,
supplemented or replaced (in whole or in part) from time to time, setting forth certain standards regarding

.the desired level of availability for Resource Adequacy resources and possible charges and incentive
payments for performance thereunder.

Bankrupt: With respect to any entlty, Such’entity (a) files a petition or otherwise commences, authorizes
or acquiesces in the cornmencement of a proceeding or cause of action under any bankruptcey, insolvency,
reorganization or similar law, or has any such petition filed or commenced against it and such case filed
against it.is not dismissed within sixty (60) calendar days, (b) makes an assignment or any general
arrangement for the benefit of creditors, (¢) otherwise becomes bankrupt or insolvent (however evidenced),
(d) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect

to it or any substantial portion of its property or assets, or (€) is generally unable to pay its debts as they fall
due. ‘ '

Bid Cost Recovery: Has the meaning set forth in the CAISO Tariff.
Board of Supervisors: The Board of Supervisors for the City and County of San Francisco,

Business Day: Any day except a Saturday, Sunday, a Federal Reserve Bank holiday, or a City and County
of San Francisco holiday, between the hours of 8:00 a.m. and 5:00 p.m. local time for the relevant Party’s

1 CleanPowerSE Renewable PPA 2019
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principal place of business. The relevant Party, in each instance unless otherwise specified, shall be the
Party from whom the notice, payment or delivery is being sent and by whom the notice or payment or
delivery is to be received. :

Buyer: The City and County of San Francisco, acting by and through its Public Utilities Cominission’.

Buyer Bid Curtailment: An event in which an Economic Bid or Self-Schedule for Energy or Ancillary
Services submitted for a Settlement Interval in accordance with. Section 5.6(b) results in a quantity of
Delivered Energy than is 1éss than the quantity of Energy in the Final Outpuat Estimate for that Settlement
Interval.

Buyer DAM Bid Price: The Buyer-determined price component of a bid that is used for an Economic Bid
into the Day-Ahead Market, subject to adjustment pursnant to Section 5.6(b)(iii).

Diiyer Tudemuified Tariy: Has ine meaning set forth in Section 10, 1(a).

Buyer RTM Bid Price: The Buyef—determinéd price componeént of a bid that is used for an Economic Bid
into the Real-Time Market, subject to adjustment pursuant to Section 5.6(b)(iii).

CAISO: The California Independent Systém Operator Corporation, or its functional successor.

CAISO Tariff: The California Independent.System Operator Corporation, Fifth Replacement FERC
Electric Tariff, as it may be amended, supplemented or replaced (in whole or in part) from time to time. -

Calendar Quarter: Has the meaning set forth in Exhibit F.

Capacity Attributes: Any current or future defined characteristic (including the ability to generate at a
given capacity level, provide Ancillary Services,.and ramp up or ramp down at a given rate), certificate,
tag, credit, flexibility, or dispatchability attribute, whether general in nature or specific as to the location or
any other attribute of the Facility, intended to value any aspect of the capacity of the Facility to produce
energy, including any accounting construct, ot any other measure by the CPUC, the CAISO, the FERC, or
any other Governmental Authority with jurisdiction.

'CEC: The California Energy Commission or any successor agency.

CEC Certification: Means that the CEC has certified, or pre-certified, that the Facility is an ERR for
purposes of the California Renewables Portfolio Standard and that all Product produced by the Facility
qualifies as generation from an ERR for purposes of the RPS.

CEQA: The California Environmental Quality Act, California Public Resources Code Sections 21000 et.
seq., as it may be amended from time to time.

Change in Law: Has the meaning set forth in Section 12.5(f).
Charge Code: Has the meaning set forth in the CAISO Tariff.

" City: The City and County of San Ffancisco.

CleanPowerSF Buyer’s Community Choice Aggregation Program.

COD Certification: Seller’s certification of Commercial Operation in the form set forth as Exhibit G-2,
duly executed by Seller and its Licensed Professional Engineer.

Commercial Operation: The condition of the Facility, whereupon it is certified by Seller to be operating
and able to produce and deliver the Product to Buyer pursnant to the terms of this Agreement.

Commercial Operation Date: The date upon which Seller notifies Buyer that Commercial Operation has
commenced by delivering to Buyer the COD Certification in accordance with Section 5.3(f).

Commercial Operation Milestone: Has the meaning set forth in Section 5.3(b)(iv).

Compliance Cost Cap: Has the meaning set forth in Section 3.7.

2 : ' CleanPowerSF Renewable PPA 2019
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Compliance Costs: Has the meaning set forth in Section 3.7(a).
Confidential Information: Has the meaning set forth in Section 12.2(b).
Construction Milestone: Has the meaning set forth in Section 5.3(b)(ii).

Construction Start Date: The date on which Seller delivers to Buyer a copy of the Notice to Proceed that
Seller has delivered to the EPC Contractor for the Facility.

Contract Price: Has the fﬁeaning-éef forth in Section 3.2. ,
Contract Quantity: The annual expected Energy production set forth in Exhibit C.

Contract Year: A period of twelve (12) consecutive months, commencing at 12:00 a.m. on the Delivery
Start Date, and each subsequent Contract Year commencing on the twelve (12) month anniversary of the
Delivery Start Date, .

Controller: The Controller for the City and County of San Francisco.

Costs: With respect to a Non-Defaulting Party, (a) brokerage fees, commissions and other similar third-
party transaction costs and expenses reasonably incurred by such Party either in terminating any
arrangement entered into pursuant to this Agreement or entering into new arrangements which replace this
Agreement and (b) all reasonable attorneys’ fees and expenses incurred by the Non-Defaulting Party in
connection with the termination of this’ Agreement.

CPUC: The California Public Utilities Commission or any successor entity.

Credit Rating: With respect to any entity, the rating then assigned to such entity’s unsecured senior long-
term debt obligations (not supported by third party credit enhancements) or if such entity does not have a
rating for its unsecured senior long-term debt, then the rating assigned to such entity as an issuer rating by
Standard & Poor’s Financial Services and/or Moody’s Investors Service.

Curtailment Order: An order of the PTO, distribution provider, Reliability Coordinator, and/or CAISO
(whether directly -or through a Scheduling Coordinator or the PTO), for any reason, including, but not
limited to, any System Emergency, any warning of an anticipated System Emergency, or any warning of
an imminent condition or situation which could jeopardize the CAISO’s or PTO’s electric system integrity
or the integrity of other systems to which the CAISO or the PTO is connected, including curtailment in
accordance with Seller’s obligations under its Interconnection Agreement with the PTO or distribution
operator. :

Customer Market Results Interface: Has the meaning set forth in the CAISO Business Practice Manual
for Definitions and Acronyims.

DA Percentage: An amount equal to zero percent (O%) of the Day—Ahead Forecast initially, subJect to
adjustment pursuant to Section 5.6(d).

Dally Liquidated Damages or Daily LD Amount: For each day or portion of a day for which delay -
liguidated damages are payable under Section 5.4(d), an amount equal to the total amount of Development
Assurance required hereunder divided by 365.

Damage Payment: The dollar amount to be posted as Development Assurance pursuant to Section

6.2(2)().

Day-Ahead Forecast: Pursuant to CAISO Tariff Section 4.8.2, the forecast of the Facility’s output for
each Day-Ahead Market interval provided by the CAISO’s independent forecast provider or by Seller if
Seller is certified by CAISO to submit its own forecast.

Day-Ahead Market or DAM: Has the meaning set forth in the CAISO Tariff.
Deemed Delivered Energy: Has the meaning set forth in Section 5.6(b)(v). '

3 CleanPowerSF Renewable PPA 2019
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Defaulting Party: The Party that has caused an Event of Defaﬁlt.
Delivered Energy: Has the meaning éet forth in Section 4.1(2)(1)(A). -
Delivery Point:

Delivery Start Date: Has the meaning set forth in Section 2.2(b)(i).
Delivery Term: Has the meaniﬁg set forth in Section 2.2(b)().

Development Assurance: The collateral provided by Seller to Buyer to. secure Seller’s obligations
hereunder in accordance with Section 6.2(a)(i) of this Agreement. :

Economic Bid: Has the meaning set forth in the CAISO tariff. -
Early Termination Date: Has the meaning set forth in Section 9.2(a)(3).

Effective Date: The date on which all of the Conditions Precedent set forth in Section 2.1(a) have been
satisfied or waived in writing by both Parties.

Electric System Upgrades: Any Network Upgrades, Distribution Upgrades, or Interconnection Facilities
that are deterriined to be necessary by the CAISO or Participating Transmission Owner, as applicable, to
physically and electrically interconnect the Facility to the Participating Transmission Owner’s electric
system for receipt of Energy at the Point of Interconnection.

Eligible LC Bank: A U.S. commercial bank or a foreign bank with aUsS. branch, with such bank having
a Credit Rating of at least A3 from Moody’s or A- from S&P.

Eligible Renewable Energy Resource or ERR: Has the meaning set forth in California Public Utilities
Code Section 399.12 and California- Public Resources Code Section 25741, as either code provision is
amended or supplemented from time to time. :

Energy: Three-phase, 60-cycle alterpating current electric energy measured in MWh and net of auxiliary
loads and station electrical uses.

Environmental Attributes: Any and all credits, benefits, emissions reductions, offsets, and allowances,
howsoever entitled, attributable to the sale of generation from the Facility or Expansion Facility(ies) to
Buyer under this Agreement, and its avoided emission of pollutants. Environmental Attributes include,
without limitation, Renewable Energy Credits as well as:

(a)  any avoided emissions of pvbllutants to the air, soil or water such as sulfur oxides (SOx), nitrogen
oxides (NOx), carbon monoxide (CO) and other pollutants;

(b) any avoided emissions of carbon dioxide (COZ), methane (CH4) and other greenhouse gases
(GHG:s) that have been determined by the United Nations Intergovernmental Panel on Climate
Change to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat
in the atmosphere; and

(c)  the reporting rights to these avoided emissions such as Green Tag Reporting Rights. Green Tag
Reporting Rights are the right of a Green Tag Purchaser to report the ownership of accumulated
Green Tags in compliance with federal or state law, if applicable, and to a federal or state agency or
any other party at the Green Tag Purchaser’s discretion, and include without limitation those Green
Tag Reporting Rights accruing under Section 1605(b) of The Energy Policy Act of 1992 and any
present or future federal, state, or local law, regulation or bill, and international or foreign emissions
trading program. Green Tag are accumulated on a MWh basis and one Green Tag represents the
Environmental Attributes associatéd with one (1) MWh of Energy.

Environmental Attributes do not include;

® any Energy, capacity, reliability or other power attributes from the Facility,
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(i1) production tax credits associated with the construction or operation of the Facility and other
financial incentives in the form of credits, reductions, or allowances associated with the Facility
that are applicable to a state or federal income taxation obligation,

(iif)  fuel-related subsidies or “tipping fees” that may be paid to Seller to accept certain fuels, or local
subsidies received by the generator for the destruction of particular preexisting pollutants or the
promotion of local environmental benefits, or

"'(iv)  -emission reduction credits encumbered or used by'd Fa’éility for compliance With local, state, or

federal operating and/or air quality permits. If the Facility is a biomass or biogas facility and Seller

receives any tradable Environmental Attributes based on the greenhouse gas reduction benefits or
other emission offsets aftributed to its fuel usage, it shall provide- Buyer with sufficient

Environmental Attributes to ensure that there are zero net emissions associated with the production

of electricity from the Facility. :

EPC Contract: The Seller’s engineering, procurement and construction contract with the EPC Contractor.

EPC Contractor: An engineering, procurement, and construction contractor, or if not utilizing an
engineering, procurement, and construction contractor, the entity having lead responsibility for the
management of overall construction activities, selected by Seller, with substantial experience in the
engineering, procurerent, and construction of utility-scale renewable generating projects.

Event of Default: Has the meaning set forth in Section 9.1.
Excess Q\iantity: Has the meaning set forth in Section 3.2(b).
Execution Date: Has the meaning set forth in the Cover Sheet.

Expansion Facility: Any éxpansion of the Facility from its Initial Capacity, or any other electricity
generating facility owned or controlled by Seller or its affiliates, located at the Site. Each such expansion
: of the Facility or additional facility shall be deemed to be an “Expansion Facility.”

Expansmn Facility Product: All Product, associated Environmental Attributes, Ancillary Services,
contributions towards Resource Adequacy or reserve reqmrements (if any) and any other reliability or
power attributes produced by Seller at any Expansion Facility.

Expected Initial Capacity: Has the meaning set forth in Section 3.3(a)(i).
Extended Delivery Term: Has the meaning set forth in Section 2.2(c).

Facility: The power generation facilities to be constructed, owned and operated by Seller located on the
Site for the generation and delivery of electricity as described in Exhibit B,

Facility Testing Completion: Has the meaning set forth in Exhibit G-1.
FERC: The Federal Energy Regulatory Commission and any successor organization,
Fifteen Minute Market or FMM: Has the meaning set forth in the CAISO Tariff,

~ Final Output Estimate: The final estimate of the quantity of Energy the Facility reasonably could have
generated based on Facility availability, insolation, and other relevant meteorological conditions. The Final
Output Estimate shall be equal to the RTM Forecast initially and may be replaced pursuant to Section 5.6(e).

Fiscal Year: The period commencing on July 1 and ending on Jurie 30 in the following calendar year.
FMM Price: The LMP for the CAISO Settlement Point for the relevant Settlement Interval in the FMM.

Force Majeure: An event or circumstance, including without limitation, a natural disaster, war, riot, act
of terrorism, sabotage, destruction by a third party, or civil disturbance, which prevents one Party
(“Claiming Party”) from performing its material obligations under this Agreement, which event or
circomstance was not anticipated as of the Execution Date, which is not within the reasonable control of,
or the result of the action or inaction of, the Claiming Party, and which, by the exercise of due diligence,
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the Claiming Party is unable to overcome or avoid or cause to be avoided. Neither Party may raise a claJm
of Force Majeure based in whole or in part on;

(a) failures or delays by the PTO and/or the CAISO in entering into, or performing under any
agreements with Seller contemplated by this Agreement, including a failure to complete, or a delay
in completing, interconnection or Electric System Upgrades by the Commercial Operation
Milestone except to the extent that such delay is solely caused by a Force Majeure

(b) a stmke work stoppage or labor dispute;

(©) Seller’s failure to obtain additional funds, including funds authorized by a state or the federal
government or agencies thereof, to supplement the payments made by Buyer pursvant to this
Agreement;

(d) Seller’s inability to obtain Permits of any type, except where such failure is solely cansed hy a
Force Majeure Event;

(e) a Forced Outage except where such Forced Outage is caused by an event of Force Majeure;

- ® a Curtailment Order; or » _ '
€] economic conditions that render a Party s performance of this Agreement at the Contract Price

unprofitable or otherwise uneconomic, including Buyer’s ability to buy Energy at a lower price, or
Seller’s ability to sell Energy generated by the Facility at a higher price.

Forced Outage: Any unplanned reduction or suspension of the Energy from the Facility or unavailability
of the Product in whole or in part from a unit in response to a mechanical, electrical, or hydraulic control
system trip or operator-initiated trip in response to an alarm or equipment malfunction and any other
~ unavailability of -a unit for operation, in whole or in part, for maintenance or repair that is not a Planned
Outage and not the result of Force Majeure.

Forecast Fee: Has the meaning set forth in the CAISO Tariff.
Full Capacity Deliverability Status or FCDS: Has the meaning set forth in the CAISO Tariff.

Full Capacity Deliverability Status or FCDS Finding: A written or electronic confirmation from the
CAISO that the Facility is eligible for FCDS.’

GAAP: The standards for accounting and preparation of financial statements established by the Federal
Accounting Standards Advisory Board. (or its successor agency) or any successor standards adopted
pursuant to relevant Securities Exchange Commission rule.

Gains: With respect fo any Party, an amount equal to the present value of the economic benefit to it, if any
(exclusive of Costs), resulting from the termination of the Agreement for the remainder of the Term, -
determined in a commercially reasonable manner, subject to Section 9.3. Factors used in determining
economic benefit may include information either available to the Non-Defaulting Party internally or
supplied by one or more third parties, including quotations (either firm or indicative) for a like amount of
a like Product at the same or reasonably equivalent pNode of relevant rates, prices, yields, yield curves,
volatilities, spreads or other relevant market data in the relevant markets, market price referent, market
prices for a comparable transaction, forward price curves based on economic analysis of the relevant
markets, settlement prices for a comparable transaction at liquid trading hubs (e.g., NYMEX), all of which
should be calculated for the remainder of the Term to determine the value of the Product, including the
value of Environmental Attributes and Capacity Attributes.

GEP Period: Successive periods consisting of two (2) consecutive Contract Years with the. first GEP
Period commencing on the Delivery Start Date, and with each subsequent GEP Period commencmg on the
twelve (12) month anniversary of the commencement of the prior GEP Penod

GEP Shortfall: Has the meaning set forth in Section 3.4(a)(ii).
Good Utility Practice: Has the meaning set forth in the CAISO Tariff.
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Governmental Authority: Any federal or state government, or political subdivision thereof, including,
without limitation, any municipality, township or county, or any entity or authority exercising executive,
legislative, judicial, regulatory or administrative functions of or pertaining to government, including,
without limitation, the CAISO.

Guaranteed Energy Production, or GEP: Has the meaning set forth in Section 3.4(a).

Guarantor: With respect to Seller, any Person that (a) is reasonably acceptable to Buyer, (b) has a Credit
Rating of A- or better from Standard & Poor’s Financial Services or a Credit Rating of A3 or better from
Moody’s Investor Service, (c) is incorporated or organized in a jurisdiction of the United States and is in
good standing in such jurisdiction, and (d) executes and delivers a Guaranty for the benefit of Buyer.

Guaranty: A guaranty from a Guarantor prov1ded for the benefit of Buyer as reasonably acceptable to
Buyer.

Indemnified Party: Has the meaning set forth in Section 10.1(b).
IndemnifyingParty: Has the meaning set forth in Section 10.1(b).

Installed Capacity: The actual generating capacity of the Facility, measured at the pNode for the Facility
~and adjusted for ambient conditions on the date of the performance test.

Interconnection Agreement: The agreement and associated documents (or any successor agreement and
associated documentation) by and ‘among Seller, the PTO, and the CAISO governing the terms and
conditions of the Facility’s interconnection with the CAISO grid, including any. descnptxon of the plan for
interconnection of the Facility to the PTO’s system.

" Interconnection Facilities: Has the meaning set forth in the Interconnection Agreement.

Investment Grade Means a Credit Ratmg of “Baa3” or better from Moody’s or “BBB-" or better from
S&P.

Late Payment Penalty: Has the meaning set forth in Section 4.1(b).

Lender(s) Any Person(s) providing money or extending credit (including any capital lease) to Seller,
~ including in the form of debt or tax equity, for (a) the construction of the Facility, (b) the term or permanent
financing of the Facility, or (c) working capital or other ordinary business requirements for the Facxhty
“Lender(s)” shall not include any trade creditor(s) of Seller.

Letter of Credit: An irrevocable, non-transferable standby letter of credit issued by an Eligible LC Bank
in a form that is substantially similar to the form contained in Exhibit J. Costs of a Letter of Credit shall be
borne by the applicant for such Letter of Credit.

Licensed Professional Engineer: -A Person acceptable to Buyer in its reasonable judgment who (a) is
licensed to practice engineering in California, (b) has training and experience in the power industry specific -
to the technology of the Facility, {c) has no economic relationship, association, or nexus with Seller or
Buyer, other than to meet the obligations of Seller pursuant to this Agreement, (d) is not a representative of

a consultant, engineer, contractor, designer or other individual involved in the development of the Facility
or of a manufacturer or supplier of any equipment installed at the Facility, and (e) is licensed in an
appropriate engineering discipline for the required certification being made.

Locational Marginal Price, or LMP: Has the meaning set forth in the CAISO Tariff.

Losses: With respect to any Party, an amount equal to the present value of the economic loss to it, if any
(exclusive of Costs), resulting from the termination of this Agreement for the remainder of the Term,
determined in a commercially reasonable manner, subject to Section 9.3. Factors used in determining the
loss of economic benefit may include reference to information either available to the Non-Defaulting Party
internally or supplied by one or more third parties, including quotations (either firm or mdlcatlve) for a like
amount of a like Product at the same or reasonably equivalent pNode of relevant rates, prices, yields, yield
curves, volatilities, spreads or other relevant market data in the relevant markets, market price referent,
market prices for a comparable transaction, forward price curves based on economic analysis of the relevant
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markets, settlement prices for a comparable transaction at liquid trading hubs (e.g. NYMEX), all of which
should be calculated for the remainder of the Term to determine the value of the Product, including
Environmental Attributes.and Capacity Attributes. “Losses” shall exclude ‘any (1) associated loss of.
investment tax credits and other lost tax benefits and (2) any costs, penalties, fees, or charges associated
with the termination of related f1nancmg agreements or similar obligations.

Major Equipment Milestone: Has the meamng set forth in Section 5.3(b)(iii).

Market Results Interface-Settlements: Has the meaning set forth in the CAISO BPM for Def1mt10ns and
Acronyms.

Mechanical Completion: Has the meaning set forth in Exhibit G-1.
Monthly Forecast: Has the meaning set forth in Section 5.6(e)(it).
Monthly Payment: Has the woauing sei foril i Seciion 4.1@)3).

Milestones: The key development activities required for the constructlon and operation of the Facility, as
set forth more particularly in Section 5.3(b).

Moody’s: Moody’s Investors Service, Inc.

MW: Megawatt,

MWh: Méga—watt hour, A o

NERC: Means the North American E]ectric_Reliability Corporation or a successor organization,
Net Buyer CAISO Settlements: Has the meaning set forth in Section 5.6(c)(v).

Net Buyer CAISO Settlements Protocol: Has the meén'mg set forth in Section 5.6(c)(vii).

Net Qualifying Capacity or NQC: Has the meaning set forth in the CAISO Taritf. '
Network Upgrades: Has the meaning set forth in the CAISO Tariff.

Non-Defaulting Party: Has the meaning set forth in Section 9.2(a). '

Notice to Proceed: The full notice to proceed provided by Seller to the EPC Contractor following
execution of the EPC Contract between Seller and such' EPC Contractor and satisfaction of all conditions
to performance of such contract, by which Seller authorizes such EPC Contractor to begin construction of
the Facility without any delay or waiting periods.

Operational Limitations: Those limitations set forth in Exhibit B of this Agreement.

Participating Tranpsmission Owner or PTO: Has the meaning set forth in the CAISO Ta'riff. The PTO
is . : '

Parties: Buyer and Seller, and their respective successors and permitted assignees.
Party: Buyer or Seller, and each such Party’s respective successors and permitted assignees. -

Performance Assurance: The collateral provided by Seller to Buyer to secure Seller’s obligations
hereunder in accordance with Section 6.2(a)(ii) of this Agreement.

Performance Liquidated Damages or Performance LDs: Has the meaning set forth in Section 3.4(a)(ii)
and Section 3.4(b)(i)(B). '

Permits: All material federal, state or local authorizations, certificates, permits, licenses and approvals
required by any Governmental Authority for the construction, ownership, operation and maintenance of the
Facility, including any such permits or approvals required under CEQA or the National Environmental
Policy Act, 42 U.S.C. Sections 4321 et. seq.

Permitted Extensions: Has the meaning set forth in Section 5.4(a).

Permitting Milestone: Has the meaning set forth in Section 5.3(b)(1).
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Person: An individual, partnership, corporation, business tfust, limited liability company, joint stock
company, trust, unincorporated association, joint venture, Governmental Authority or other entity.

Planned Outage: The removal of equipment from service availability for inspection and/or general
overhaul of one or more major equipment groups. To qualify as a Planned Outage, the maintenance (a)
must actually be conducted during the Planned Outage, and in Seller’s sole discretion must be of the type
that is necessary to reliably maintain the Facility, (b) cannot be reasonably conducted during Facility

operations, and (c) causes the generation level of the Facility to be reduced by at least ten percent (10%) of
the Installed Capacity.

PNode Has the meaning set forth in the CAISO Tariff.

Point of Interconnection: The point on the electrical system where the Fa0111ty is physically
interconnected with the PTO System as further described in the Interconnection Agreement.

Positive Uninstructed Deviation Credit: Has the meaning set forth in Section 5.6(b)(iv).

Product: The Energy, Environmental Attributes, Capacity Attributes, Aocillary Services, and any and all
other reliability, power, or environmental attributes which are or can be produced by or associated with the
Facility.

Product Content Category 1, or PCC 1 Energy: Means any Renewable Energy Credit and associated
generation of electricity from an Eligible Renewable Energy Resource that meets the criteria set forth in
California Public Utilities Code Section 399.16(b)(1), as may be amended from txme to time or as ferher
defined or supplemented by Applicable Law.

. PTO System: The transmission system owned by the Part1c1pat1ng Transmission Owner.

. Public Records Laws: The California Public Records Act, California Government Code Sections 6250 et
seq., and the San Francisco Sunshine Ordinance, San Francisco Administrative Code, Chapter 67, the Ralph
. M. Brown Act, California Government Code Sections 54950, et seq and any other applicable law
regarding public records as may be amended from time to time.

Quarterly Progress Report: The report set forth in Exhibit F.

RA Capacity: Has the meaning set forth in the CAISO Tariff. )
Real-Time Market or RTM: Has the meaning set forth in the CAISO Tariff.
Reliability Coordinator: Has the meaning set forth in the CAISO Tariff.

Renewable Energy Credit or REC: Has the meaning set forth in California Public Utilities Code Section
399.12(h) and CPUC Decision 08-08-028, as may be amended from time to time or as further defined or
supplemented by applicable law.

Replacement Price: In dollars per MWh ($/MWh), Buyer’s actual reasonable and reasonably documented
cost of Replacement Product, plus five percent (5%) of such cost for Replacement Product purchased by
Buyer covering the period of Minimum Deliveries pursuant to Section 3.4(b); provided, however, that if
Buyer did not purchase Replacement Product during such period, then the Replacement Price shall be
calculated as the sum of (1) the price of Energy based on the hourly Day-Ahead Market price at the NP 15
EZ Gen Hub, plus five percent (5%) of such cost, for hours ending 7 through 22 during the applicable
period, and (2) the price of Environmental -Attributes and Capacity Attributes, if applicable, based on
information either available to Buyer internally or supplied by one or more third parties, including
quotations (either firm or indicative) for a like amount of a like Product.

Replacement Product: Energy produced from a facility other than the Facility that at the time of delivery
to Buyer qualifies as an ERR and which (1) has the same or similar Environmental Attributes, including
PCC 1 Renewable Energy Credits, that would have been generated by the Facility during the Contract Year
for which the Replacement Product is provided, and (2) equivalent Capacity Atfributes that would have
been provided by the Facility during the Contract Year for which the Replacement Product is provided.

9 CleanPowerSF Renewable PPA 2015

101



Resource Adequacy: The resource adequacy capacity requirements established for load serving entities
by the CPUC pursuant to the CPUC’s existing or subsequent decisions, resolutions or rulings addressing
Resource Adequacy issues, as those obligations may be altered from time to time, and all other Resource
Adequacy obligations established by any other Goveriimental Authonty having jurisdiction, mcludmg the
CAISO..

Resource Adequacy Costs: Has the meaning set forth in Section 3. 6(c).

" RPS: The California Renewable Portfolio Standard as sef forth in California Public Utilities Code Secuons
399.11 et. seq. and California Public Resources Code Sections 25740, et. seq., as such provisions are
amended or supplemented from time to time.

RTD: Has the meaning set forth in the definition of CAISO Real Time Market in the CAISO Tariff.

RTD Price: The relevant LMP for the CAISO Settlement Pomt during the applicable RTD prﬂpmpnt
Interval.

RTM Forecast: The final forecast of the Energy to be produced by the Facility prepared by the CAISO or
its designee in accordance with the Eligible Intermittent Resources Protocol (as defined in the CAISO
Tariff) and communicated to the Scheduling Coordmator for the Facility for use in submitting bids in the
Real-Time Market.

S&P: Standard & Poor’s Financial Services, LLC (a subsidiary of S&P Global, limited liability company).
Scheduled Energy: The Energy economically bid by the SC that clears the applicable CAISO market.
Scheduling Coordinator or SC: Has the meaning set forth in the CAISO Tariff.

Scheduling Infrastructure Business Rules: Has the meaning set forth in the CAISO Business Practice
* Manual for Definitions and Acronyms.

Self-Schedule: Has the meaning set forth in the CAISO Tariff.
Seller: Has the meaning in the Preamble, and any successor or permitted assignee.
Seller Day-Ahead Forecast: Has the meamng set forth in Secﬂon 5.6(e)(iv).

Seller Excused Produet: For any period of time, an amount of Energy expressed in MWh, equal to the
Final Output Estimate, but which was not produced as a result of Curtailment Orders, Buyer Bid
Curtailroent, Force Majeure events, Buyer’s breach or default hereunder or failure to accept delivered
Product, or Forced Outages to the local transmission or distribution system.

S_ettl_em_ent Interval: Has the meaning set forth in the CAISO Tariff.
Settlement Point: Means the CAISO designated pNode for the Facility:
SFPUC: The San Francisco Public Utilities Commission.

Site: The location of the Facility as described on Exhibit B.

Site Drawings: Has the meaning set forth on Exhibit B,

Surplus Energy: Has the meaning set forth in Section 3.2(d).

System Emergency: Has the'meaning set forth in the CAISO Tariff.
Term: Has the meaning set forth in Section 2.2(a).

Termination Payment: With respect to the Non-Defaulting Party, the sum of (a) the Losses and Costs,
minus the Gains, which the Non-Defaulting Party incurs as a result of the termination of this Agreement,
subject to Section 9.3, provided that if such amount is negative, then the amount determined pursuant to
this clause (a) of the definition of Termination Payment will be deemed to be zero (0), plus (b) the net of
all amounts then owed to the Non-Defaulting Party by the Defaulting Party, or to the Defaulting Party by
the Non-Defaulting Party, determined as of the Early Termination Date.
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Test Energy: Product (to the extent available) geﬁerated by the Facility and delivered to the Point of
-Interconnection prier to the Delivery Start Date.

Three-Month Shortfall: Has the meaning set forth in Section 3.4(b)())(A).
WECC: The Western Electricity Coordinating Council or successor agency.
Weekly Forecast Has the meaning set forth in Section 5.6(e)(iii).

- WREGIS: The Western Renewable Energy Generatlon Information System Or any successor renewable
energy tracking program.

WREGIS Certificate: Has the meaning set forth in the WREGIS Operating Rules and are designated as
eligible for compliance with the California RPS.

WREGIS Certificate Deficit: Any deficit or shortfall in WREGIS Certificates delivered to Buyer for a
calendar month as compared to the Delivered Energy for the same calendar month, after taking into account
applicable delays in the issuance of WREGIS Certificates or otherwise arising under WREGIS Operating
Rules.

WREGIS Operating Rules: Those operating rules and requirements adopted by WREGIS as of
December 2010, as subsequently amended, supplemented or replaced from time to time.

ARTICLE 2: CONDITIONS PRECEDENT AND TERM
2.1 . Conditions Precedent to Term of Agreement '

(a) Conditions Precedent. The Term of this Agreement- shall not commence until the
occurrence of all of the following:

@) Buyer receives all necessary approvals from the SFPUC and the City Board of
' " Supervisors;

(ii) Buyer receives from Seller the conditions precedent documentation listed in Part I
- .of Exhibit A; and

(iiiy ~ Buyer receives from Seller the Development Assurance; and

(iv)  The Controller has certified in accordance with the City’s Charter that sufficient
unencumbered balances are available in the proper fund.

(b) Effective Date. The Effective Date of this Agreement shall be the date that all of the
Conditions Precedent set forth in Section 2.1(a) have been satisfied or waived in writing

by both Parties. Buyer will notify Seller promptly in writing when the condition in Section
2.1(a)(d) has been met.

© Failure to Meet All Conditions Precedent. If the Conditions Precedent set forth in Section

2.1(a) are not satisfied or waived in writing by both Parties within ninety (90) days of full

“execution of this Agreement, then either Party may terminate this Agreement effective

upon receipt of notice by the other Party. Neither Party shall have any obligation or liability

to the other, including for a Termination Payment or otherwise, as a result of such
termination and Buyer shall return all Development Assurance to Seller.

2.2 Term, Delivery Term, and Extension

(a) Term. The term of this Agreement shall commence, and this Agreement shall be effective,
upon the Effective Date and, unless earlier terminated pursuant to an express provision of
this Agreement, shall remain in effect until delivery to Buyer of all of the Environmental
Attributes associated with Energy delivered under this Agreement (“Term”).

b Delivery Term.
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©

i) The Delivery Term shall commence on the first date that Buyer accepts delivery
- of Product under this Agreement (the “Delivery Start Date”) and continuing for
years (“Delivery Term™), unless terminated as provided by the terms of

this Agreement. -

(i) The Delivery Start Date shall occur as soon as practicable once all of the following

have been satisfied, but no later than ninety (90) days after the COD:

(A)  Seller notifies Buyer of the Commercial Operation Date by delivering to
Buyer the COD Certification in substantially the form set forth at Exhibit
'G-1, the Licensed Professional Engineer’s certificate or report as set forth
in Section 2 of Exhibit G-1, and, if applicable, an updated Contract
Quantity table in the form attached hereto as Exhibit C based on the
Installed Capacity which updated Contract Quantity table shail
automatically supersede the previous version of the Contract Quantity
table set forth in Exhibit C without requlrmg an amendment. of this
Agreement;

(B).  Seller notifies Buyer of the Delivery Start Date by delivering the Delivery
Start Date Confirmation attached hereto as Exhibit H;

© Seller has obtained the precertification approval component of the CEC '
Certification rPnnu‘PTYlF\hf for the T—?arﬂ]ifv

SR % AL AW CAA 20X Laadiy

(D) Al of the applicable Conditions Precedent in Section 2.1(a) have been
satisfied or waived in writing;

E) Seller has demonstrated satisfaction of Seller’s other obligations under this
Agreement that commence prior to or as of the Delivery Term, including
taking all necessary steps to allow the RECs from the Facility to be tracked
in WREGIS and transferred to Buyer and all other similar requirements
applicable to Seller to enable Buyer to use such RECs for its RPS
requirements; and

(F) - Seller has delivered Performance Assurance to Buyer.

(i)  If Seller is unable to commence deliveries of Product under this Agreement within
ninety (90) days of COD, Seller may request an extension of the Delivery Start
Date by providing written notice to Buyer of the reasons for the delay and the term
of the proposed extension no later than ten (10) Business Days prior to the expected
Delivery Start Date. Buyer may grant the extension request at its sole discretion.

iv) Seller shall take all necessary actions to obtain final CEC Certification of the
Facility and creation of retroactive WREGIS RECs within one hundred and eighty
(180) calendar days of the COD:

Extension of End of Delivery Term. At its sole discretion, Buyer may provide notice to
Seller no later than twenty-four (24) months prior to the end of Delivery Term of its intent
to (i) extend the Delivery Term of this Agreement (“Extended Delivery Term™), or (ii)
purchase the Facility. Buyer and Seller shall promptly enter into good faith negotiations
on the price and other terms that will apply to any Extended Dehvery Term or Facility
purchase and sale. If the Parties have not reached agreement on such price and other ferms
within pinety (90) days after delivery of Buyer’s notice under this Section 2.2(c) in the case
of an Extended Delivery Term, or one-hundred and twenty (120) days in the case of a
purchase and sale of the Facility, then neither Party shall have any farther obligation to
negotiate for an Extended Delivery Term or Facility purchase and sale, and Seller may
enter into negotiations and definitive agreements with one or more third parties for the sale
of the Product, the Facility, or any component thereof w1th respect to the period occurring
after the end of the Delivery Term.
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ARTICLE 3: PURCHASE AND SALE

Purchase and Sale of Product.

(@

(b)

Transaction. During the Delivery Term, Seller shall sell and deliver, or cause to be
delivered, and Buyer shall purchase and receive, or cause to be received, the Product at the

- -Delivery-Point, and Buyer shall pay Seller for delivered Product in accordance with the

terms of this Agreement, unless specifically excused by the terms of this Agreement.
Except for Replacement Product, in no event shall Seller have the right to procure any
element of the Product from sources other than the Facility for sale or delivery to Buyer
under this Agreement, or sell Product from the Facility to a third party (Subject to Sections
3.2(b), 3.2(c), 3.4(a), 3.4(b), and 3.9(b)). Buyer shall have no obligation to receive or
purchase Product from Seller prior to or after the Delivery Term, except for Test Energy.

Title and Risk of Loss. Title to and risk of loss as to all Product purchased by Buyer shall
pass from Seller to Buyer at the Delivery Point. Subject to Section 5.6(c), Seller shall be
responsible for any costs, fees, taxes, assessments, or charges associated with the- Product
or the delivery of the Product up to the Delivery Point and Buyer shall be responsible for
any costs, or charges imposed on or associated with the Product or the delivery of the
Product at and from the Delivery Point. Seller warrants that it shall deliver all Product to

Rn\rer free and clear of all liens, cPr'anfv interests, claims and encumbrances or any interest

Lo 01 %} 4

therem or thereto created by any Person other than Buyer.

Contract Price. Buyer shall pay Seller per MWh (§ /MWH) for Product delivered

: pursuant to this Agreement and Deemed Delivered Energy (“Contract Price”). The Contract Price

shall be the total compensation owed by Buyer for the Product, adjusted as follows:

(@)

(b)

(©)

(d)

Test Energy Price. For all Test Energy, Seller’s full compensation for Produht sold to
Buyer shall be the net amount resulting from () the credits and other payments received

"by Seller as the Scheduling Coordinator as a result of Test Bnergy from the Facility
“delivered by Seller prior to the COD, including revenues associated with CAISO dispatches

and (it) the debits, costs, penalties and interest that are directly assigned by the CAISO to
the CAISO Global Resource ID for the Facility for, or attributable to, scheduling and
deliveries from the Facility under this Agreement, which amount may be a negative or

positive value.

Excess Quantity. Buyer has the right, but not the obhgatlon t© purchase any Product in
excess of one hundred and fifteen percent (105%) of the for the then-current Contract Year
(“Bxcess Quantity”). Buyer shall pay Seller fifty percent (50%) of the Contract Price for
Excess Quantity. In each Contract Year, if the Facility achieves ninety percent (90%) of
the Contract Quantity, Seller shall (i) provide notice to Buyer and (il) request written
confirmation from Buyer that Buyer intends to purchase any Excess Quantity. If Buyer
does not respond within ten (10) Business Days, Seller shall have the right to sell any
Excess Quantity that Buyer does not elect to purchase to a third party; provided that if
Buyer is SC and does not elect to purchase the Excess Quantity, the Parties shall cooperate
on settlements such that Buyer passes through to Seller any applicable CAISO costs and

revenues.

Pre-FCDS Energy Price. [IF APPLICABLE] For all Product delivered or tendered to Buyer
prior to the date on which Seller has obtained a Full Capacity Deliverability Status Finding
from the CAISO, Buyer shall pay Seller eighty percent (80%) of the Contract Price per
MWh.

Surplus Bnergy Price. If during any Settlement Interval, Seller delivers Product amounts
in excess of the quantity of Energy that would be delivered consistent with the power rating
of the Installed Capacity (“Surplus Energy”), then the price applicable to all such excess
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MWh in such Settlement Interval shall be zero dollars (30). If the Settlement Point LMP
is less than the Buyer RTM Bid Price during such Settlement Interval, Seller shall pay to
Buyer an amount equal to the positive difference between the Buyer RTM Bid Price arid
the Settlement Point LMP multiplied by the amount of the uninstructed Surplus Energy in
MWh.

33 Contl_'act Quantity. The Contract Quantity for Product is set forth in Exhibit C.
"~ (@  Capacity. ' I o
(1) : As of the Execution Date, the Expected Initial Capacity of the Facility as of th
Commercial Operation Date is MW AC, net of all auxiliary loads, station
electrical uses, and electrical losses occurring on the Facility side of the Settlement
Point (the “Expected Initial Capacity”).

(1) Seller shall use commercially reasonable efforts to ensure that the Installed
Capacity of the Facility as of the Commercial Operation Date is same as the
- Expected Initial Capacity, but in no event shall be less than __ MW AC or more
than__ MW AC, as measured at the Settlement Point. If applicable, Seller shall
update the Contract Quantity table in Exhibit C to reflect the Facility’s Installed -
Capacity pursuant to Section 2.2(b)(ii)(A).

(b) Test Energy. For a period of up to ninety (90) days prior to the Commercial Operation
Date and up to the commencement of the Delivery Term, Buyer shall purchase and accept
from Seller at the Delivery Point, any Test Energy pursuant to the terms of this Agreement;
provided that the decision to produce and deliver Test Energy hereunder shall be at the sole
discretion of Seller. The scheduling and settlement requirements of Sections 5.6(b) ~ (c)

. shall not apply to Test Energy. ' ‘

34 Guaranteed Energy Production and Minimum Deliveries.

(a) Guaranteed Energy Production. For each GEP Period throughout the Term, Seller shall
- deliver no less than eighty (80%) of (i) the sum of the Contract Quantities for the GEP
Period, minus (ii) the Seller Excused Product (“Guaranteed Energy Production™ or “GEP”).

@ Reporting. No less frequently than quarterly during each year, Seller shall
calculate and provide notice to Buyer of the then-cumulative amount of the Seller

. Excused Product for such year, along with an explanation in reasonable detail of

the calculation thefeof based on historical Facility data, méteorological data,
Product projections (including by the CAISO, if applicable) and other relevant

data. The calculation shall be subject to Buyer’s reasonable review and approval.

(i1) Performance LDs, If Seller fails to meet the GEP, then within sixty (60) days after
the end of the relevant GEP Period, Buyer shall notify Seller of the quantity of the
shortfall (“GEP Shortfall”) and the amount of the performance liquidated damages.

. Within thirty (30) days after the receipt of notice of the shortfall, Seller shall either
(1) provide notice of its election to provide Replacemient Product in the amount of
the GEP shortfall, or (2) pay Buyer Performance LDs calculated as: the positive
difference obtained by subtracting the (i) Contract Price from (ii) the Replacement
Price; multiplied by the: GEP shortfall (“Performance LDs”). The Parties agree
that, consistent with Section 9.3(b), the damages Buyer would incur due to Seller’s
failure to meet the GEP would be difficult or impossible to predict with certainty
and the Performance LD amount is a reasonable approximation of such damages.

(iif)  Payment of LDs. If within ten (10) Business Days of receipt of notice of a GEP

‘ Shortfall, Seller does not either provide notice to Buyer of its election to provide .
Replacement Product or deliver payment of the Performance LD amount to Buyer,
Buyer shall be entitled to collect Performance LDs by electing, in its sole
discretion, one or more of the following payment methods:
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(©

(A)-  drawing upon the Performance Assurance; and/or

B) setting off against any amounts owed to Seller by Buyer under this ,
Agreement.

iv) Replacement Product. Seller may, as an alternatxve to payment of Performance
1LDs pursuant to this section, provide Replacement Product within ninety (90)
days after the conclusion of the applicable GEP Period but within the samé”

“calendar year as the coriclusion of the applicable GEP Period. The Replacement

-Product shall be delivered to Buyer at the NP 15 EZ Gen Hub upon a schedule
reasonably acceptable to Buyer., Buyer will pay Selleér for all such Replacement
Product provided pursuant to this Section 3.4(a) at the lower of: (1) the Contract
Price, or (2) the hourly Day-Ahead Market price at the NP 15 EZ Gen Hub for
the Replacement Product,

Minimum Dehvenes

1) Notwithstanding any other pr0v1s10n of this Agreement, if in any consecutive three
(3) calendar month penod of the Delivery Term, the actual Product deliveries plus -
Seller Excused Product are less than fifty percent (50%) of the quantities for each
month as set forth in the applicable Annual Forecasts for that three (3) month
period, Seller shall either:

(A) provide Replacement Product as set forth in Section 3.4(a)(iv), in the
amount of the cumulative three month shortfall for the applicable months
calculated as: (A) fifty percent (50%) of the Annual Forecast , minus (A)

" actual Product deliveries plus Seller Excused Hours (“Three-Month
Shortfall”).” Seller shall provide any Replacement Product required under
this Section 3.4(b) no. later than ninety (90) calendar days after Buyer S
notice,.or;

(B) 'pay Buyer Performance LDs, calculated as set forth in Section 3.4(a)(i1)
and treating the Three-Month Shortfall as the GEP Shortfall for the
purposes of such calculation.

(i) . As set forth in Section 9.1(b)(ii1), Seller’s failure to deliver at least fifty percent
(50%) of the expected ‘monthly quantities as set forth in the Seller’s Annual
Forecast, excluding Seller Excused Hours, for twelve (12) consecutive months

" (measured as of the end of each month during the Delivery Term) shall constitute
a default of this Agreement

Cure. Buyer’s receipt of Replacement Product or Performance LDs (whether paid by
Seller, drawn from the Performance Assurance or set off against amounts owed to Seller),
as applicable, shall cure the performance issue that triggered such remedy. The MWhs of
Replacement Product delivered and the MWhs used in the calculation of Performance LDs
which were paid to Buyer pursuant to Section 3.4(a) or 3.4(b), shall be treated as actual
deliveries in the most recent month in which the applicable shortfall occurred when
assessing Seller’s compliance with its obligations under this Agreement including delivery
obligations under Section 3.4(a). The quantities of energy for which Seller paid
Performance LDs or delivered Replacement Product in the second Contract Year of 2 GEP
Period shall be included in the calculation of the GEP Shortfall for the first Contract Year
of the following GEP Period.

3.5 Environmental Attributes,

()

. Purchase and Sale of Environmental Attribﬁtes. During the Term, Seller shall sell and -

transfer to Buyer, and Buyer shall purchase and receive from Seller, all right, title and
interest in and to the Environmental Attributes associated with Delivered Energy, whether
now existing or subsequently created by a Governmental Authority after the Execution
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(b)

©

Date. Seller shall; at its sole expense, take all actions and execute all documents or
instruments necessary to transfer all rights, title, and interest in and to the Environmental
Attributes, whether now existing or that come into existence in the future, associated with
the Delivered Energy. Seller shall transfer and make such Environmental Attributes
available to Buyer as soon as practicable upon Seller’s production of the Environmental
Attributes. '

Buyer’s Right to Report Ownership of Environmental Attributes. Seller shall not report to
any Person or entity that the Environmental Attributes belong to anyone other than Buyer,
and Buyer may report under any program that such Environmental Attributes purchased
hereunder belong to it. ’

Renewable Energy Credits. Seller shall, at its sole expense take all actions and execute all
docnments or instraomente neceseary to enanre that all WRRGIS Cartificates nosociated with
all Renewable Energy Credits corresponding to all Delivered Energy are issued and tracked
for purposes of satisfying the applicable requirements of the California RPS and transferred
within three (3) months of creation to Buyer for Buyer’s sole benefit. Seller shall comply
with all Applicable Laws, including, without limitation, the WREGIS Operating Rules,

regarding the certification and transfer of such WREGIS Certificates to Buyer. In addition:

6] Seller shall cause REC transfers to occur on a monthly basis in accordance with
the certification procedure established by the WREGIS Operating Rules. Any
fractional MWh amounts shall be carried forward until sufficient generation is
accurnulated for the creation of a WREGIS Certificate.

() Due to the delay in the creation of WREGIS Certificates relative to the timing of
the monthly invoice payment under this Agreerment, Buyer may make an invoice
payment for a given month before the WREGIS Certificates for such month are
formally transferred to Buyer in accordance with the WREGIS Operating Rules.
Notwithstanding this delay, Buyer shall have all right and title to all such WREGIS
Certificates upon payment to Seller. '

(ii1) Seller shall, at its sole expense, ensure that the WREGIS Certificates for a given
calendar month correspond with the Delivered Energy for such calendar month. If
any WREGIS Certificate Deficit is caused by, or the result of any action or
inaction, by Seller, then the amount of Delivered Energy in such calendar Month
shall be reduced by the amount of the WREGIS Certificate Deficit for the purposes
of calculating Buyer’s payment(s) to Seller under Article 4 and the Guaranteed
Energy Production for the applicable GEP Period. Any amount owed by Seller to
Buyer because of a WREGIS Certificate Deficit shall be made as an adjustment to
Seller’s next monthly invoice to Buyer in accordance with Article 4, and Buyer
shall net such amount against Buyer’s subsequent payment(s) to Seller.

(iv)  Without limiting Seller’s obligations, to the extent & WREGIS Certificate Deficit
is caused by an etror or omission of WREGIS, the Parties shall cooperate in good
faith to cause WREGIS to correct its error or omission.

) If WREGIS changes the WREGIS Operating Rules after the Execution Date or
applies the WREGIS Operating Rules in a manner inconsistent with this
Agreement, the Parties shall promptly modify this Agreement as reasonably
required (A) to cause and enable Seller to transfer to Buyer’s WREGIS Account a
quantity of WREGIS Certificates for each given calendar month that corresponds
to the Delivered Energy in the same calendar month, or (B) as may otherwise be
reasonably appropriate to address such inconsistency.

Resource Adegquacy.
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3.8

(@)

(b)

- ©

@

Full Capacity Deliverability Status. [IF APPLICABLE] Seller shall be solely responsible |
for and take all necessary actions to obtain a FDCS Finding for the Facility prior to the
Delivery Start Date

Resource Adequacy. During the Delivery Term, Seller grants, pledges, assigns and
otherwise commits to Buyer all of the Facility’s Installed Capacity, including Capacity
Attributes, to enable Buyer to meet its Resource Adequacy or successor program

requirements, -as the CPUC, CAISO and/or other regional entity may prescribe, including . .

submission of a supply plan or Resource Adequacy plan, From the Execution Date, and -
for the duration of the Delivery Term, Seller shall take all commercially reasonable actions,
including complying with all applicable registration and reporting requirements, and
executing any and all documents or instruments necessary to enable Buyer to use all of the
Installed Capacity of the Facility, including Capacity Attributes, to be committed by Seller
to Buyer pursuant to this Agreement to meet Buyer's Resource Adequacy requirements
during the Delivery Term.,

Availability Standards. Seller shall be responsible for all costs, charges, expenses,

‘penalties, and obligations resulting from Availability Standards, if applicable, and Seller

shall be entitled to retain all credits, payments, and revenues, if any, resulting from Seller
achieving or exceeding Availability Standards, if applicable (“Resource Adequacy Costs”).

NQC. If Seller is the SC, Seller shall use commercially reasonable efforts to (a) to obtain

..a NQC determination for the Facility by September 1, XXXX, (b) cause the CAISO to

establish a reasonable NQC value for the Facility, and (c) maintain a reasonable NQC value
for the Facility. If Buyer is the SC, Seller shall take all commercially reasonable actions

as necessary for Buyer to obtain and maintain a NQC value as set forth in this Section
3.6(d).

Compliance Cost Cap. If Seller establishes to Buyer’s reasonable satisfaction that a change in
Apphcable Law has occurred after the Effective Date that results in Compliance Costs as defined
in- Section 3.7(a), then Seller’s Compliance Costs during the Delivery Term shall be capped
annually at ten thousand dollars ($10,000.00) per MW of Installed Capacity and in the aggregate
throughout the Delivery Term at twenty thousand dollars ($20,000.00) per MW of Installed
Capacity (“Compliance Cost Cap™).

(2)

(b)

©

Compliance Costs. This Section shall apply to Seller’s additional, reasonable out-of-

_ pocket costs paid to third parties for obtaining, maintaining, conveying, or complying with:

(i) CEC Certification, (ii) Environmental Attributes including WREGIS certificates, (iii)
Capacity Attributes, and (iv) Sections 11.1(h)-11.1(k) (“Compliance Costs”). Compliance
Costs includes only those new costs associated with the change in Applicable Law after
the Execution Date that are in excess of the reasonably anticipated compliance costs as of
the Execution Date.

Reimbursement. In the event that the Compliance Costs exceed the Compliance Cost Cap,
Buyer shall either reimburse Seller for such Compliance Costs that exceed the Compliance
Cost Cap, or excuse Seller from performing those obligations that cause the Comphance
Costs to exceed the Compliance Cost Cap.

Notice. Seller shall notify Buyer within sixty (60) calendar days after the change in
Applicable Law if it anticipates that its Compliance Costs will exceed the Compliance Cost
Cap and provide an estimate of the Compliance Costs. Buyer shall notify Seller within
ninety (90) calendar days of receipt of the notice whether Buyer (1) agrees to reimburse
Seller for the additional costs, or (i) waives Seller’s performance of such obligations.

Tax Credits and Incentives. Buyer acknowledges and agrees that all tax credits, deductions, and
incentives related to the generation and sale of Energy or investmeénts in the Facility shall be owned
by Seller, including tax credits available under Section 45 of Subtitle A, Chapter 1A, Part IV and
Section 48(a)(3)(A)(1) and 48(&)(5) of the Internal Revenue Code of 1986 or any successor law.
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3.10

Buyer agrees to cooperate with Sellef, as may be necessary, to allow maximization of the value of,
and realization of, all such tax credits and incentives; provided that Buyer shall not be required to
incur additional costs or accept any diminution in value of its rights under this Agreement or of the
Product purchased hereunder. In addition, Buyer shall not take any action (except as otherwise
permitted under this Agreement), that would in any way reduce or eliminate the availability to
Seller of any such tax credits and incentives. Notwithstanding the foregoing, Seller’s rights under
this section shall not include anythmg that quahﬁes as Product (including any Environmental

 Aftributes).

Expansion Facility and Expansion Facility Product.

{(a) Buver’s Right of First Refusal. During the Term, Seller may, at its sole discretion, develop,
finance, construct, and/or operate an Expansion Facility. Each time such a determination
is made, Seller shall notify Buver of such determination and chall affer in writing, to cell
the Expansion Facility Product to Buyer. The offer shall include the price to be paid by
Buyer for the Expansion Facility Product, the term, and other principal terms and
conditions of the proposed sale. If Buyer wishes to accept such offer to purchase all (but
not less than all) of the Expansion Facility Product, Buyer shall so notify Seller within .-
ninety (90) calendar days of its receipt of such offer. Buyer and Seller shall promptly
thereafter enter into good faith negotiation of commercial modifications to this Agreement
incorporating such Expansion Facility Product offer.

b) Buyer’s Right to Purchase Expansion Facility Product. If Buyer does not accept Seller’s
offer to purchase the Expansion Facility Product within ninety (90) calendar days of receipt
of Seller’s offer, Seller shall be deemed authorized to offer to sell that portion of the
Expansion Facility Product to one or more third parties at a price and on other terms and
conditions which, taken as a whole, are at least as favorable to Seller as the price and other
terms and conditions set forth in Seller’s offer to Buyer. If Seller offers to disaggregate
the Expansion Facility Product for the purpose of selling the same to multiple independent
buyers, Seller shall notify Buyer, in writing, of the terms and conditions of such offers, and
Buyer shall again have the right of first refusal consistent with the terms set forth above for
each of the lesser amounts being offered to the third parties. If Buyer does not purchase
the Expansion Facility Product and Seller sells such Expansion Facility Product to a third
party, Seller shall promptly certify, in writing, to Buyer that the terms and conditions of
sale of such Expansion Facility Product to such third party, taken as a whole, are at least
as favorable to Seller as the price and other terms and conditions set forth in Seller’s offer
to Buyer, and, Seller shall provide the relevant final contract and any other supporting
documentation for such certification by Buyer. Upon the sale of such Expansion Facility
Product in compliance with this Agreement, Buyer shall have no further rights to be offered
or to purchase such Expansion Facility Product. Buyer’s refusal, in writing, of the
Expansion Facility Product from one Expansion Facility shall not affect Buyer’s right to

- purchase the Expansion Facility Product from a subsequently developed Expansion
Facility under the terms of this Agreement. Notwithstanding any provision to the contrary
herein, Seller shall not sell-or provide the Expansion Facility Product to any third party,
unless Seller can do so without compromising in any material way its ability to provide the
Product or Expansion Facility Product, if any, to Buyer hereunder. The materiality of any
such impact shall be determined by Buyer, acting in its reasonable discretion.

Refurbishment of the Facility. During the Term, Seller may not refurbish the Facility, alter
components of the Facility, or replace major components of the Facility where such action results
in a total increased capacity higher than the Installed Capacity, without the prior written consent of
Buyer. Buyer shall have the right, in its sole discretion, to accept or decline to permit any such
refurbishment or alteration that may increase capacity of the Facility above the Installed Capacity.
Nothing in this Section 3.10 is intended to limit Seller’s ability to refurbish, repair, maintain, or
replace any portion of the Facility where such actions will not increase the Facility’s total
generating capacity above the Installed Capacity.
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4.1

 ARTICLE 4: BILLING, PAYMENT, AND CERTIFICATION

Billing and Payment.

(@

(b)

@©

Monthly Invoices. Seller shall provide to Buyer no sooner than the tenth (10th) calendar

. day of each month an invoice for the Product and Deemed Delivered Energy for the prior

month based upon meter data for Energy delivered in such calendar month, and for other

‘amounts due to or from Seller hereunder. Except for Deemed Delivered Energy and

Replacement Product, all Energy purchased under this Agreement must be measured by
the Facility’s CAISO revenue meter to be eligible for payment under this Agreement.

(i)  The “Monthly Payment” for each month will be an amount equal to the summation
: of the following for each Settlement Interval in such month:

(A) the product of (I) the Energy delivered pursuant to th1s Agreement as
measured by CAISO metering and settlement data (“Delivered Energy”™)
for such Settlement Interval, multiplied by (IT) the Contract Price, plus

' ' B) the product of (I) the Deemed Delivered Energy for such Settlement
Interval, multiplied by (II) the Contract Price, minus

© the Net Buyer CAISO Settlements for such Settlement Interval, minus

n
the Positive Uninstructed Deviation Credit.Monthly Payment = 3
: i=1
{[Delivered Energy MWh;] x [Contract Price; $]} + ([Deemed Delivered Energy
MWh;] x [Contract Price; $_]) — [Net Buyer CAISO Settlements;] — [Positive
Uninstructed Déviation Credit].-

63 The Invoice shall include:
(A)  the hourly quantities of Delivered Energy delivered in the prior month;
®) a calculation of the Monthly Payment as set forth in Section 4.1(a)(i);

(&) credits for WREGIS Certificate Deficits pursuant to Section 3.5(c)(iii), if
any; :

D) "The quantity of Replacement Product provided by Seller in such month;
&) A calculation of the Deemed Delivered Energy for such month; and
® any other amounts due to or from Seller hereunder.

Pa y ment. All invoices shall be due and payable on or before the thirtieth (30th) calendar
day after receipt of the invoice or, if such day is not a Business Day, then on the next
Business Day (“Due Date”). Any amount not paid by the Due Date shall be considered .
late and Buyer shall pay a Late Payment Penalty equal to a daily rate of five dollars and
fifty cents ($5.50) per one hundred thousand dollars ($100,000) on the unpaid balance for
a maximum period of ninety (90) days after the Due Date (“Late Payment Penalty”).

City Vendor Requirements. Notwithstanding any other provision of this Agreement, Buyer
shall not be deemed to be in default of this Agreement and no Late Payment Penalty shall
be assessed if an invoice under this Agreement cannot be processed by Buyer due to
Seller’s failure to-comply with all applicable City requirements for City contractors,
including but not limited to certification of vendors under Chapter 12 of the San Francisco-
Administrative Code, payment of business license fees or taxes, insurance requirements,
registration in the City’s vendor payment processing system, or any other current or future
City requirement for vendor payment processing. Seller understands and acknowledges
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4.3

(d)

~
(&
e

®

that vendor certifications may include annual tenewals and additional certification
requirements may apply to assignees or changes in ownership or control of Seller,

Disputes and Adjustments of Invoices. A Party may, in good faith, dispute the correctness
of any invoice or any adjustment to an invoice, rendered under this Agreement or adjust
any invoice for any arithmetic or computational error within twelve {12) months of the date
the invoice, or adjustment to an invoice, was rendeted. In the event an invoice or portion
thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the
undisputed portion of the invoice shall be required to be made when due, with notice of the
objection given to the other Party. Any invoice dispute or invoice adjustment shall be in
writing and shall state the basis for the dispute or adjustment. Payment of the disputed
amount shall not be required until the dispute is resolved. Upon resolution of the dispute,
any required payment shall be made within five (5) Business Days of such resolution along
with the Late Daymicit Ponally Nluln and inciuding the due date to but excluding the date
paid. Inadvertent overpayments shall be returned upon request or deducted by the Buyer
from subsequent payments. Any dispute with respect to an invoice is waived unless the
other Party is notified in accordance with this. Section 4.1(d) within twelve (12) months

. after the invoice is rendered or any specific adjustment to the invoice is made. If an invoice

is not rendered within twelve (12) months after the close of the month during which
delivery of Product occurred, the right to payment for such delivery is waived.

given time period, the Parties shall share information necessary to revise the monthly
invoices pursuant to Section 4.1 and Seller agrees that it shall submit revised monthly
invoices covering the entire applicable time period in order to conform fully such
adjustments to the meter data, Seller shall submit any such revised invoice no later than
thirty (30) days from the date on which the Seller receives such binding adjustment to the
meter data. '

CAISO Adjustments. If the CAISO malkes any adjustment to any CAISO meter data for a

Meter Malfunction. If Seller has reason to believe there may be a meter malfunction, or
upon Buyer’s reasonable request, Seller shall test the Facility meter(s). The tests shall be
conducted by independent third-parties qualified to conduct such tests. Buyer shall be
notified seven (7) days in advance of such tests and have a right to be present during such
tests. If a meter is inaccurate it shall be promptly repaired or replaced at Seller’s cost.

Designated Fund/Limited Obligations.

(é)

(b)

Auto-Appropriating Designated Fund. Buyer’s payment obligations under this Agreement
shall be paid from a SFPUC designated fund that will automatically appropriate
CleanPowerSF revenues on an annual basis without further Buyer action and which shall
be used solely for CleanPowerSF costs and expenses, including the obligations under this
Agreement. Buyer agrees to establish CleanPowerSF rates and charges that are sufficient
to maintain revenues necessary to pay its obligations under this -Agreement and all of
Buyer's payment obligations under its other contracts for the purchase of energy for
CleanPowerSF. Buyer shall provide Seller with reasonable access to account balance
information with respect to the SFPUC designated fund upon request during the Delivery
Term. : '

Limited Obligations. Buyer’s payment obligations are special limited obligations of the
Buyer payable solely from the revenues of CleanPowerSF. Buyer’s payment obligations
under this Agreement are not a charge upon the revenues or general fund of the SFPUC or
the City and County of San Francisco or upon any non-CleanPowerSF moneys or other
property of the SFPUC or the City.

Guaranteed Maximum Costs.

(a)

Controller Certification. The Buyer’s obligations hereunder shall not at any time exceed
the amount certified by the Controller for the purpose and period stated in such
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5.2

(b)

certification. Except as may be provided by laws governing emergency procedures,
officers and employees of Buyer are not authorized to request, and Buyer is not required
to reimburse Seller for, commodities or services beyond the agreed upon Agreement scope
unless the .changed scope is authorized by amendment ‘and approved as required by law.
Officers and employees of Buyer are not authorized to offer or promise, nor is Buyer
required to honor, any offered or promised additional funding in excess of the maximum

~amount of funding for which the-contract is certified without certification of the additional

amount by the Controller. ‘The Controller is not authorized to make payments on any
contract for which funds have not been certified as available in the budget or by
supplemental appropriation.

Biennial Budget Process. For each City biennial budget cycle during the term of this
Agreement, Buyer agrees to take all necessary action to include the Buyer’s payment
obligations under this Agreement in its budget submitted to the Board of Supervisors for

that budget cycle.

ARTICLE 5: FACILITY DEVELOPMENT, OPERATION, AND MAINTENANCE
General Obligations.

(@)

(®)

©
@

(e)

Records. Seller shall keep complete and accurate operating and other records and all other
data for the purposes of proper administration of this Agreement, including such records
as may be required by any Governmental Authority or Good Utility Practice.

Further Development Information. Seller shall pr0v1de to Buyer such other information
regarding the permitting, engineering, construction or operations of the Facility as Buyer
may from time to time reasonably request, subject to licensing or other restrictions of Seller
or a third party with respect to confidentiality, disclosure or use; provided, nothing herein
shall limit Buyer’s right to obtain such information upon agreeing to confidentiality or
signing a confidentiality agreement with regard to such information.

CAISO Agreements. Seller shall enter into any agreements with the CAISO required by
the CAISO for generators delivering power into the CAISO-controlled grid.

* Insurance, Seller shall obtain and maintain the policies of insurance in the amounts and

with the coverages as set forth on Exhibit D.

Vendor Certification. Seller shall obtain, renew, and maintain, all City required vendor »
certifications and requirements during the Term of this Agreement.

The Facility. Throughout the Term of this Agreement, Seller covenants that at its sole cost and
expense, unless otherwise specifically stated in this Agreement, it shall:

(a)
(b)

©

(@)

Construction. Design, develop, finance, and construct the Facility.

Prevailing Wages. Pay any person performing labor in the construction of the Facility not
less than the prevailing wage rate for the county in which the Facility will be located, as
determined by the California Department of Industrial Relations. Seller shall require in
any contract or subcontract related to the construction of the Facility the payment of the
prevailing wage rate for the work to be performed.

Compliance with Laws. Seek, obtain, maintain, and comply with all Applicable Laws,
Permits, certificates, agreements, or other authorizations or approvals, which are required
for the ownership, construction, operation and maintenance of the Fac1hty and the delivery
and sale of the Product pursuant to this Agreement.

Interconnection and Transmission. Arrange and pay for any and all necessary Electric
System Upgrades, obtain any required regulatory approvals, and execute all necessary
agreements sufficient to allow Seller to interconnect the Facility to the CAISO grid and
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(e)

&)

(&

(h)

deliver the Product to the Delivery Point by the Delivery Start Date in accordance with this
Agreement. Seller shall comply with all applicable requirements, rules, contractual
obligations, and Good Utility Practice to maintain any Interconnection Facilities and to
cause delivery of the Product to Buyer

ECDS.. [IF APPLICABLE] Ensure that the interconnection, distribution and/or
transmission arrangements for the Facility provxde for Full Capacuy Dehverablhty Status
as of the Delivery Start Date. -

Notice of Expected Initial Capacity. If applicable, within fifteen (15) calendar days of the
later of (i) obtaining the authority to construct for the Facility from the applicable
Governmental Authority or (ii) Seller’s receipt of the system impact and facility cost
studies from the PTO, Seller shall provide written notice to Buyer of any changes to the
Initial Capacity of the Facility as set forth in Fxhihit R (which chall he cubiect to the
Capacity limits described in Sectlon 3.3(a)(11)) and spec1fy1ng other matenal Facility
design details.

RPS and Green-e® Certification. Prior to the Delivery Start Date and throughout the
Delivery Term, take all actions necessary to obtain and maintain for the Facility (i) CEC
Certification, (ii) tracking and transfer of RECs associated with the Product in WREGIS,
and (iil) Green-e® Energy eligibility for renewable energy and greenhouse gas emissions
as administered by the Center for Resource Solutions,

Battery Storage. At the request of Buyer at any time during the Term, Seller shall in good
faith evaluate and consider proposals for adding a battery storage unit(s) to the Facility,
provided that Seller shall not be required to add any such storage unit(s) to the Facility
unless and until Seller, Buyer and any Lenders each (in their sole and absolute discretion) -
approves the technical details of such unit(s) and appropriate amendments to this
Agreement related to such unit(s), including additional compensation related to such
unit(s). Seller shall use commercially reasonable efforts to reserve land at the project
substation and/or project site for the inclusion of up to MWh of storage.

Facility Construction and Milestones.

(a)

~(b) .

Time is of the Essence. The Parties agree that time is of the essence in the performance of
this Agreement. The Parties further agree that the Milestones must be achieved in
accordance with Section 5.4 or Buyer shall suffer damages which are difficult to estimate
with reasonable certainty. Seller shall provide Buyer with any requested information to
support the achievement of Milestones within ten (10) Business Days of any request by
Buyer

Milestone Schedule. Seller covenants that it shall diligently pursue to completlon each of
the following Mllestones :

@ By , Seller shall have received all final, and non-appealable
discretionary authorizations, approvals, waivers, exceptions, variances, filings,
permits, orders, and licenses, including all actions and approvals required under
applicable environmental laws, that are required for the construction, of the
Fa<:111ty (the “Permitting Milestone™);

(i) By , Seller shall have commenced construction of the Facility (the
“Construction Milestone”) as evidenced by mobilization at the Site by Seller or its
agents, including site preparation at a sufficient level to reasonably demonstrate
that Seller has commenced preparations for construction of the Facility, and

provided a notice to Buyer substantially in the form and substance to that attached
as Exhibit E;

22 CleanPowerSF Renewable PPA 2019

114



5.4

(d)

©

®

(iii) By: ' , Seller shall have caused on-Site delivery of major components of
' the Facility, including but not limited to modules and inverters (“Major Equipment
Milestone™); and, '

(iv) By , Seller shall achieve Commeréial Operation (the “Commercial
Operation Mxlestone”)

Quarterlv Progress Report. Seller shall provide to Buyer a-Quarterly Progress. Report

‘concerning the progress towards construction and completion of the each of the Milestones

(including whether Seller has met or is on target to meet each of the Milestones), which
shall be substantially similar in form and substance to that attached as Exhibit F, and
include such additional information as reasonably required by Buyer. - Seller shall also
agree to meetings between representatives of Buyer and Seller to review such Progress
Reports and discuss Seller’s construction progress, as Buyer may request from time to time.

- Certification of Completion of Milestone. Except as provided in Section 5.3(f) below,

within five (5) Business Days of the completion of each Milestone, Seller shall provide a
certification to Buyer (along with any relevant supporting documentatlon) statmg Seller’s
achievement or satisfaction of each such Milestone.

Notice of Failure to Achieve Milestone. Upon becoming aware that it shall, or is
reasonably likely to, fail to achieve any Milestone by the required date for any reason
including a Force Majeure event, Seller shall notify Buyer in writing as soon as is
reasonably practical. Such notice shall provide 1nf0rmat10n regarding the cause of the
delay, provide a revised estimated dafe for achievement of the Milestone(s), and otherwise
describe Seller’s plan for meeting the Milestone(s). Seller’s notice shall also explain any
impact such delay may or shall have on any other Milestone, and measures to be taken to
mitigate such impact.

Notice of Commercial Operation Date and COD Certification. Seller shall provide written
notice to Buyer thirty (30) calendar days in advance of the anticipated Commercial
Operation Date and shall provide Buyer with written weekly updates thereafter detailing
the status of Seller’s progress in achieving Commercial Operation. On the Commercial
Operation Date, Seller shall deliver to Buyer by electronic mail or facsimile, with originals
to follow by hand-delivery, courier or mail service, the COD Certification in the form
attached hereto as Exhibit G-2.

Milestone Excused Delay and Liquidated Damages.

(2)

Permitted Extensions to Milestones. The following events constitute “Permitted
Extensions”: . :

® In the event that a Force Majeure event causes a delay to the achievement of any
Milestone, each Milestone deadline may be extended by that number of calendar
days the applicable Force Majeure event actually delays completion of such
Milestone, provided that Seller works diligently to resolve the effect of the Force
Majeure event on the achievement of the Milestone. Notwithstanding the
foregoing, in no event shall the combined extensions under this Section 5.4(a) for
any individual Milestone arising from Force Majeure events exceed six (6) months
in the aggregate. '

(i) If Seller has used commercially reasonable efforts (including Seller’s timely filing

of required documents, payment of all applicable fees, and compliance with all
applicable CAISO, PTO, FERC, CEC, or other requirements of a Governmental
Authority, as applicable), including efforts to obtain Facility interconnection, to’
meet the Milestones, but such Milestones cannot be met and Seller has worked
diligently to resolve the delay, Seller may request Milestone extensions for up to
six (6) months in the aggregate, which Buyer may grant in its reasonable discretion.
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Notice. If Seller claims a Permitted Extension, Seller shall provide Buyer with sixty-(60)
days’ notice prior to the applicable Milestone, which shall clearly identify the grounds for
the requested extensions and include information necessary for Buyer to verify the length

. of and grounds for the extension. If the delay is due to Force Majeure and sixty (60) days’

notice is impracticable or impossible, Seller shall provide notice as soon as possible after
the occurrence of the Force Majeure event.

Maximum Delay.- -

@) In no event shall the combined Permitted Extensions under this Section 5.4 for all’
Milestones combined exceed twelve (12) months in the aggregate.

(ii) If on any given day two or more events cause delay to a Milestone at the same time

(i.e., occur concurrently), Seller shall on]y be entitled to one (1) day of delay for
such day.

Daily LD Amount. Seller shall be liable to Buyer for 11qu1dated damages for each day or
portion of a day of unexcused delay in a Milestone in an amount equal to the Daily LD
Amount. Buyer shall promptly provide invoices to Seller for Daily LD Amounts for the
relevant number of unexcused days of delay on a monthly basis. I Buyer does not receive
payment of the invoice from Seller within five (5) Business Days after Seller’s receipt of
the invoice from Buyer at Buyer’s sole discretion, Buyer shall be entitled to collect the

Daily LD Amouant by one or more of the following:

(i)  drawing upon the Development Assurance; and/or
(i) setting off against any amounts owed to Seller by Buyer under ’[hlS
Agreement,

No Limitation of Damages. The Parties agree that Buyer’s receipt of the Daily LD Amount
shall (i) not be construed as Buyer’s declaration that an Event of Default has occurred under
any provision of Article 9, and (ii) not limit Buyer’s right to receive a Termination Payment
or Damage Payment, as applicable, upon exercise of Buyer’s termination right pursuant to
Section 5.4(g) or Article 9. The Parties further agree that, consistent with Section 9.3(b),
the damages Buyer would incur due to Seller’s failure to meet the Milestone(s) would be
difficult or impossible to predict with certainty and the Daily LD Amount is a reasonable
approximation of such damages.

Refund of Daily 1D Amounts. If Seller achieves Commercial Operaﬁon by the
Commercial Operation Milestone, all Daily LD Amounts paid by Seller shall be refunded
to Seller. Seller shall include a request for refund with the first invoice to Buyer.

Termination of Agreement. Buyer may terminate this Agreement by written notice to’
Seller if:

@ the combined Permitted Extensions for all Milestones exceed twelve (12) months
in the aggregate, or

(i1 Seller fails to pay, or discontinues paying, any or all of the Daily LD Amount when
due and Buyer cannot obtain such amounts by drawing upon the Development
Assurance and/or setting off against any amounts owed to Seller by Buyer under
this Agreement, or

(i)  Seller continues to timely pay Daily LD Ameunts, but unexcused delays and
Permitted Extensions exceed twelve (12) months in the aggregate.

Damage Payment. Upon termination of this Agreement under Section 5'.4(g), Buyer shall
be entitled to collect the Damage Payment within ten (10) days of Seller’s receipt of an

invoice from Buyer by one or more of the following:

@) drawing upon the Development Assurance; -
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(i) ‘réceiving payments from Seller within ten (10) days of receipt of an invoice from
Buyer;

(i)  setting off against any amounts owed to Seller by Buyer under this Agreement,

Receipt of the Damage Payment shall be Buyer’s sole and exclusive remedy in the event
of a Buyer termination under Section 5. 4(g)

Additional Extension.- Notw1thstandmg the foregoing, the Parties may mutually. agree in

writing to an extension of the Commercial Operation Milestone of up to thirty (30) days
beyond the maximum twelve (12) month period for Permitted Extensions with payment of
the Daily: LD Amount by Seller. Buyer may not terminate this Agreement for failure to
achieve the Commercial Operation Milestone during the mutually agreed upon extension
period so long as Seller continues to pay the Daily LD Amount.

Operation and Maintenance.

(@),

®

©

@

: ©

Operation _and Maintenance. Seller shall be solely responsible for the ownership,

~ operation, maintenance, and repair of the Facility in accordance with this Agreement; all’
Applicable Laws, the requirements of the CAISO, NERC and WECC, all applicable

contractual obligations and Permits, and in accordance with Good Utility Practice, and
shall be solely responsible for all associated costs and expenses. In the event Seller requires
any data or information from Buyer in order to comply with any Applicable Law, including
the requirements of CAISO, NERC and WECC, relating to the Facility, then Seller shall
request in writing such data from Buyer no less than forty-five (45) days prior to Seller’s
requested date of Buyer’s response; provided that if Seller has less than forty-five (45)
calendar days prior notice of the need for such data, Seller shall request in writing such
data from Buyer as soon as reasonably practicable. Buyer shall make a good faith effort to
provide such data and/or information within the timeframe specified in writing by Seller
or as soon thereafter as reasonably practicable.

CAISO and WECC Requirements and Good Utility Practice. Each Party shall perform in
compliance with all applicable (i) operating policies, criteria, rules, guidelines, tariffs, and -
protocols of the CAISO, (i) WECC scheduling practices, and (iii) Good Utility Practice,

Start-ups and Shut-downs. Seller shall coordinate all Facility start-ups and shut-downs, in
whole or in part, with Buyer in accordance with CAISO scheduling protocols and the

- reasonable protocols established by Buyer that are not inconsistent with the CAISO Tariff

and CAISO procedures

Metering. All Energy from the Facility must be delivered through a CAISO revenue meter
dedicated solely to the Facility. The meter data will account for transformer losses and wili
be. programmed to reflect losses to the Delivery Point, consistent with CAISO
requirements. Seller shall (subject to Section 4.1(f)) bear all costs relating to all metering
equipment installed to accommodate the Facility. Seller shall grant Buyer read—only rights
to retrieve the meter reads from the Customer Market Results Interface, via website and
direct download, and directly from the CAISO meter(s) at the Facility site through both (i)
physical access and (ii) remote electronic read-only access. Seller shall maintain an
updated record of programmed meter parameters (such as channel configaration and other
relevant settings) that is accessible and reasonably acceptable to Buyer. In addition, Seller
shall provide all meter data to Buyer in a form reasonably acceptable to Buyer.

Pacility Data. Seller shall take all steps necessary to authorize Buyer to obtain read-only
access to (i) all Customer Market Results Interface data for the Facility, including market
awards, expected energy and energy forecasts, (ii) all Scheduling Infrastructure Business
Rules energy bids for the Facility, and (ji1) all Market Results Interface-Settlements meter
data for the Facility. If requested by Buyer, Seller shall provide access to Automated
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Dispatch System data for the Facility through the Seller’s Scheduling Coordinator of
scheduling agent in a format reasonably acceptable to Buyer, -

56 Scheduling, Forecasts, and Qutages.

@

(b)

Scheduling Coordinator Services.

()

(i)

- (1)

Seller shall provide (or cause to be prowded) all required Scheduhng Coordinator
services for the Facility.

Upon ninety (90) days prior written notice to Seller, Buyer may elect to become
the Scheduling Coordinator or designate a qualified third party to provide
Scheduling Coordinator services for the Facility and for the delivery of Product to,
and from the Delivery Point. Seller shall take all actions and execute and deliver
to Buver and the CAISO all dociments reasonahly necegeary tn authorize or

~ designate Buyer as Seller’s Scheduling Coordinator for the Facility. The Parties
_agree that, as of the date that Buyer assumes Scheduling Coordinator

responsibilities pursuant to this Section, the amendments to this Agreement set
forth in Exhibit K shall automatically take effect without further action of the

Parties.

Each Party shall use commercially reasonable efforts as necessary to facilitate the
other Party’s efforts to meet its obligations under applicable CAISO, PTO, FERC,
CEC, or other Governmental Authority requirements. :

Scheduling.

()

(i)

(iii)

(iv)

)

Day-Ahead Scheduling. For any period of time for which the DA Perbentage is
greater than zero percent (0%), Seller shall submit Economic Bids at the Settlement
Point in the Day-Ahead Market for volumes equal to the DA Percentage multiplied

. by the Day-Ahead Forecast for the applicable period and specifying a bid price

equal to the Buyer DAM Bid Price. For any period of time for which the DA

- Percentage is zero percent (0%), Seller shall not submit Economic Bids at the

Settlement Point in the Day-Ahead Market. Notwithstanding anything to the
contrary in this Agreement, the DA Percentage shall be consistent with any
apphcable Resource Adequacy obligations incurred on behalf of the Fac1hty

Real-Time Market Scheduhng Seller shall submit Economic Bids or Self-
Schedules at the Settlement Point into the Real-Time Market (including both the
FMM and the RTM) at the Buyer RTM Bid Price and specifying volumes equal to
the Final Output Estimate for the applicable Real-Time Market period.

Changes to DA Percentage, the Buyer RTM Bid Price, and/or the Buyer DAM Bid
Price. Buyer may change the DA Percentage, the Buyer RTM Bid Price, and/or
the Buyer DAM Bid Price once every thirty (30) days by providing written notice
to Seller at Jeast five (5) Business Days prior to the effective date of such change,
which notice must identify the new value(s) and the effective date for the change;
provided, however, the DA Percentage must be greatér than or equal to zero
percent (0%) and less than or equal to one-hundred percent (100%).

Positive Uninstructed Deviations. If the RTD Price is lower than the Buyer RTM
Bid Price in any Settlement Interval, Seller shall credit Buyer on the monthly
invoice for the product of (1) Buyer RTM Bid Price minus the RTD Price, and (2)
the quantity of Energy produced by the Facility in excess of the CAISO dispatch
instruction (positive uninstructed deviations) for that Settlement Interval (“Positive
Uninstruocted Deviation Credit”™).

. Deemed Delivered Energy.
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D)

If a Buyer Bid Curtailment occurs, in Seller’s monthly invoice Seller will -
reasonably calculate, consistent with Good Utility Practice, the difference
in MWh between the Final Output Estimate and actual Delivered Energy
attributable to such Buyer Bid Curtailment (“Deemed Delivered Energy™).
The Parties shall share any documentation necessary to create or support

- such calculation. Seller shall include supporting documentation and

calculations for the determination of Deemed De:liyered Energy with the
monthly invoice. ’ '

If either Party believes that the Final Qutput Estimate is an inaccurate
estimate of the guantity of Energy the Facility reasonably could have
generated based on Facility availability, insolation, and other relevant
meteorological conditions, the Parties will mutually agree upon the use of '
(1) the Day-Ahead Forecast, (2) the Seller Day-Ahead Forecast, (3) the
third-party version of the Seller Day-Ahead Forecast, or (4) another
mutually agreed upon methodology to determine the Final Output

~ Estimate. - :

In the event of an overlapping Buyer Bid Curtailment and a Cortailment
Order, Seller shall exclude Energy curtailed during such Curtailment
Order time period from the calculation of Deemed Delivered Energy.

In addition to paying Seller for all Delivered Energy hereunder; Buyer
shall pay Seller the Contract Price for Deemed Delivered Energy.

(¢)  CAISO Costs and Revenues.

®

Gi)

Seller shall be responsible for “Administrative CAISO Charges”, which are
defined as:

A
®B)

©

(D)

the Forecast Fee assessed to the Facility;

the CAISO Resource Adequacy Costs associated with the Facility,
including the cost of providing Buyer with replacement Capacity
Attributes in the event that Seller is deficient meeting its Capacity
Attribute obligations under this” Agreement due to Facility outages or
derates or fails to comply with its obligations under Section 3.6(b);

all CAISO costs, penalties and other charges (such as the Scheduling
Coordinator ID Charge) that are assessed to the Facility or the Schediling
Coordinator for the Facility that are not related to the:

1y generation, operation, or dispatch of the Facility;
(2)  scheduling in the CAISO markets; and
3) delivery of the Product to the Delivery Point.

all CAISO costs related to participation in CAISO variable or intermittent
energy resource prograims. '

Seller shall be responsible for CAISO charges, costs, and penalties resulting from
(A) the unavailability of the Facility, (B) Seller’s failure to notify CAISO of
outages in a timely manner (in accordance with the CAISO Tariff and as set forth
herein), (C) any other failure by Seller to comply with the CAISO Tariff, this
Agreement, or with any Buyer Bid Curtailment, CAISO dispatch instruction or
Curtailment Order, or the Forced Outages notice provision in Section 5.6(g), and
(D) penalties related to non-performance with respect to Ancillary Services and
Residual Unit Commitment awards due to conditions within Seller’s control.
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(e)

Notwithstanding the foregoing, Buyer shall be responsible for any non-
performance penalties due solely to decreases in solar irradiance.

(iii)  If during the Delivery Term, the CAISO implements or has implemented any
sanction or penalty related to scheduling, outage reporting, or generator operation,
and any such sanctions or penalties are imposed upon Seller or the Facility due to
the actions or inactions of Seller, the cost of the sanctions or penalties shall be

"Seller’s responsibility. -

(iv)  Seller shall be responsible for all CAISO fees, charges, and penalties imposed asa .
result of deviations between RTD Scheduled Energy and Delivered Energy during
any Settlement Interval, except for those charges due solely to real-time
uninstructed Energy caused by decreases in solar ixradiance

A 1
(‘.’) n"““" shall recaive oll CAISC netrc VCLuCs, CiCuils, aiza Gihei yayxucul.o \bu\.,u as

B1d Cost Recovery) associated with the Facility for each Settlement Period and

- shall be responsible for all other CAISO costs, fees, and charges but excluding
those set forth in Section 5.6(c)(1)-(iv)), (“Net Buyer CAISO Settlements™) and as
identified in Exhibit J.

(vi) ~ CAISO Charges. Each Party shall use commerCIally reasonable efforts to
cooperate with the other Party to allow that Party to comply with any obligations
and minimize any potential liability, it may have under the CAISO Tariff in

relation to Product under this Agreement

- (vil)  Exhibit J ‘sets forth an .initial allocation of responsibility for Charge Codes

consistent with this Section 5.6(c). Following the Execution Date, the Parties shall
cooperate to prepare and mutually agree upon a written protocol (the “Net Buyer
CAISO Settlements Protocol”) to set forth appropriate administrative details to
carry out the calculation and allocation of CAISO costs and CAISO revenues
described in this Section 5.6(c). In the event that the Charge Codes agreed to by
the Parties in the Net Buyer CAISO Settlements Protocol are amended or deleted

~or new CAISO charges, costs, revenues, penalties, or fees are implemented, the
Party who is the SC at the time that Charge Codes are amended, deleted, or added
shall promptly notify the other Party and the Parties shall mutually agree upon
adjustments to the Net Buyer CAISO Settlements Protocol as necessary to allocate
the new or amended CAISO costs and revenues in a manner that is consistent with
the intent of this Section 5.6(c).

Variable or Intermittent Energy Resource Programs. During the Term, Buyer may direct
Seller to participate in any CAISO program for scheduling variable or intermittent energy
resources at Seller’s sole cost to the extent that such participation is consistent with Seller’s
obligations under this Agreement and the CAISO Tariff. Buyer shall use commercially
reasonable efforts to facilitate Seller’s participation in such programs.

Forecasts. Seller shall use generally accepted industry standards to produce the forecasts
described hereunder. All forecasts shall be based on P-90 values. If Seller does not follow
Section 4:8.2 of the CAISO Tariff with respect to forecasting, then upon Buyer’s written
request, Seller shall also retain, at Seller’s expense, a third-party forecasting service
reasonably acceptable to Buyer to produce such forecasts, in addition to those forecasts
produced by Seller. Seller shall provide identical input data to such third-party service
provider as are used to produce Seller’s own forecast. Such forecast(s) shall be provided to
Buyer in a manner reasonably acceptable to Buyer. If, during any given calendar month,
the forecast error of such third-party service is larger than the forecast error of the forecasts
produced by the Seller, determined as the sum of squared errors between the Seller Day-
Ahead Forecast, for each respective forecast, and actual hourly production, then Buyer
shall reimburse Seller for such third-party forecasting service costs.
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(&)

(h)

Q) No later than thirty (30) calendar days prior to the end of each Contract Year, Seller
will provide a forecast of available capacity and production (“Annual Forecast”™)
detailing hourly expected available generation and monthly capacity and all
proposed Planned Outages for the next Contract Year. Within five (5) Business
Days following any change to the Planned Outage schedule for such Contract Year,
Seller will provide notice to Buyer with an updated Annual Forecast reflecting the
-updated Planned Outage schedule, which will automatically supersede the prior
Annual Forecast for such Contract Year. During the Delivery Term of this
Agreement, Seller shall not schedule Planned Outages of more than twenty-four
'(24) hours during the period of reliability accounting (initially the period between
June 1st and September 30th but subject to changes at Buyer’s discretion in order
to conform to the CAISO’s Availability Assessment procedures).

(it) No later than ten (10) calendar days prior to the first day of each month of the
Delivery Term, Seller shall provide an electronic update, in a format specified by
Buyer, to the Annual Forecast for that calendar month (“Monthly Forecast”). The
Monthly Forecast shall include hourly available capacity and expected generation

" and all Planned Outages.

(iii)  No later than seven (7) calendar days prior to the first day of each week of the

Delivery Term, Seller shall provide a weekly forecast of available capacity and
perdCﬂGn uud chanpec In Dlunnaﬂ Ontacec (¢ “X’nalﬂy FOrecast”). The
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Weekly Forecast shall include hourly available capacity and generation and all
Planned Outages.

(iv) By 5:30 PM Pacific Time on the Business Day immediately preceding the date of

delivery, Seller shall provide a forecast of available capacity and production for
each hour of the date of delivery (“Seller Day-Ahead Forecast”). The Seller Day-
Ahead Forecast shall include hourly available capac1ty and generation and all
Planned Outages.

Planned Outages. If Buyer requests a change to the scheduled date of any Planned Outage,
Seller shall consider such request in good faith and notify Buyer of its decision within
seven (7) calendar days of receipt of Buyer’s request.

Forced Outages. Forced Outages shall be reported by Seller to Buyer verbally as soon as
practicable and in writing no more than twenty-four (24) hours thereafter. Written notice
of a Forced Outage lasting longer than one (1) hour shall include the type of outage, start
date and start time of outage, estimated or actnal end date and end time of the ovtage, a text
description of the cause of the ontage and any other information the Seller deems necessary
for the Buyer to understand the causes and impact of the cutage. Seller shall notify Buyer
as soon as-practicable, whenever the Facility is returned to service. ‘

Curtailment, Seller shall reduce delivery amounts as directed by the Reliability .
Coordinator, CAISO, PTO, or any successor thereto pursuant to a Curtailment Order.
Buyer shall not be required to pay Seller for the Product that Seller could have delivered
to Buyer but for such Curtailment Order,

ARTICLE 6: DEVELOPMENT AND PERFORMANCE ASSURANCE

Grant of Security Interests/Remedies.

(2)

~ To secure its obligations under this Agreement hereunder, Seller hereby grants to Buyer,

as the secured party, a first priority security interest in, and lien on (and right of setoff
against), and assignment of, all such Development Assurance and Performance Assurance
posted with Buyer in the form of cash collateral or cash equivalent collateral and any and
all proceeds resulting therefrom or the liquidation thereof, whether now or hereafter held
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by, on behalf of, or for the benefit of, Buyer. Within thirty (30) calendar days of the
delivery of the Development Assurance or Performance Assurance, as applicable, Seller
agrees to take such action as Buyer reasonably requires in order to perfect a first-priority
security interest in, and lien on (and right of setoff against), such Development Assurance
or Performance Assurance and any and all proceeds resulting therefrom or from the
liquidation thereof, respectively.

Upon or any time after the occurrence and during the continuation of an Event of Default
or an Early Termination Date, Buyer, as the N on-Defaultmg Party, may do any one or more
of the following:

) exercise any of the rights and remedies of a secured party with respect to all
Development Assurance or Performance Assurance, as applicable, including any
such rights and remedies under the law then in effect;

(i) draw on any outstanding Letter of Credit or Guaranty issued for its benefit and
: retain any cash held by Buyer as Development Assurance or Performance
Assurance; and

(1))  liquidate all Development Assurance or Performance Assuranoe, as applicable,
then held by or for the benefit of Buyer free from any claim or right of any natare
whatsoever of Seller, including any equity or right of purchase or redemption by
Saller

[ulwl 8191 N

Buyer shall apply the proceeds of the collateral realized upon the exercise of any such
rights or remedies to reduce Seller’s obligations under the Agreement (Seller remaining
liable for any amounts owing to Buyer after such application), subject to the Buyer’s
obligation to return any surplus proceeds remaining after such obligations are satisfied in
full.

6.2 Development Assurance and Performance Assarance,

(a)

(b)

©

Provision of Security by Seller. Seller agrees to deliver to Buyer collateral to secure its
obligations under this Agreement which Seller shall maintain in full force and effect for
the period posted with Buyer, as follows:

(1) Development Assurance. Development Assurance in the amount of sixty dollars
($60) per kW AC multiplied by the Expected Initial Capacity. Seller shall post
Development Assurance in the form of cash, a Letter of Credit, or Guaranty within

* ten (10) calendar days following the Execution Date until such time as Seller posts
the Performance Assurance pursuant to Section 6.2(a)(ii) below with Buyer.

(i)  Performancé Assurance. Performance Assurance in the amount equal to five
percent (5%) of the product of (A) the Contract Quantity, multiplied by (B) the
Contract Price, multiplied by (C) the number of Contract Years remaining in the
Delivery Term. Seller shall post Performance Assurance in the form of cash, a
Letter of Credit, or a Guaranty from the Commercial Operation Date and ending
at the expiration of the Delivery Term; provided that, with Buyer’s consent, Seller
may elect to apply a portion of the Development Assurance toward the
Performance Assurance. The amount of the Performance Assurance shall be
adjusted on the first day of each Contract Year to reflect the remaining revenue to

. Seller under this Agreement.

No Limitation of Damages. The amount of Development Assurance and Performance
Assurance required under this Agreement shall not be deemed a limitation of damages.

Use of Development Assurance. Buyer shall be entitled to draw upon the Development
Assurance posted by Seller for any reason permitted under this Agreement until the
Development Assurance is exhausted. Buyer shall also be entitled to draw upon the
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Development Assurance for any Damage Payment arising upon Buyer’s declaration of an
Early Termination Date prior to the Commercial Operation Date.

(d) Termination of Development Assurance. Buyer shall return the Development Assurance
to Seller less any amounts drawn in accordance with this Agreement: (i) within thirty (30)
days after Seller posts Performance Assurance with Buyer or (ii) within sixty (60) days
after early termination of the Agreement pursuant to Section 2.1(c), Section 5.4(g), or
Article 9. The Development -Assurance (or portion thereof) shall be returned unless, with-
‘Buyer’s consent, Seller elects to apply the Development Assurance (or a portion thereof)
toward the Performance Assurance.

(&) -Use of Performance Assurance. Buyer shall be entitled to draw upon the Performance

Assurance posted by Seller for any reason permitted under this Agreement, including
Buyer’s declaration of an Early Termination Date after the Comumnercial Operation Date.

@ Retumn of Performance Assurance. Buyer shall return the unused portion of Performance
Assurance to Seller within thirty (30) days after the following has occurred: (i) the Term
of the Agreement has ended, or an Early Termination Date has occurred; and (ii) all
payment obligations of the Seller arising under this Agreement, including payments
pursuant to a Damage Payment, Termination Payment, indemnification payments, or other
damages are paid in full (whether directly or-indirectly such as throu gh set-off or netting).

Letter of Credit, Development Assurance or Performance Assuranc

Letter of Credit shall be substantially in the form set forth in Exhibit I-1, or another forrn reasonably
acceptable to Buyer, subject to the following provisions:

(a) Renewal of Letter of Credit. If Seller has provided a Letter of Credit pursuant to any of
the applicable provisions in this Article 6, then Seller shall renew or cause the renewal of
each outstanding Letter of Credit on a timely basis.

(b) Failure of Letter of Credit and Cure. In the event the issuer of such Letter of Credit at any
time: fails to maintain the requirements of an Eligible LC Bank or Letter of Credit, becomes
Bankrupt, indicates its intent not to renew such Letter of Credit, or fails to honor Buyer’s
properly documented request to draw on such Letter of Credit, Seller shall cure such

. occurrence by complying with either (i) or (ii) below in an amount equal to the outstanding
Letter of Credit, and by completing the action within ten (10) Business Days after the date
of Buyer’s notice to Seller of an occurrence listed in this subsection (Seller’s compliance
with either (3), (i), or (ii1) below is considered the “Cure™):

()] providing a substitute Letter of Credit that is issued by an Eligible LC Bank other
than the bank which is the subject of Buyer’s notice to Seller in this Section 6.3(b);

(i1) providing a Guaranty; or
(i)  posting cash. ,

© Failure to Cure. If Seller fails to cure, or if such Letter of Credit expires or terminates
without a full draw thereon by Buyer or fails or ceases to be in full force and effect at any
time that such Letter of Credit is required pursuant to the terms of this Agreement, then

Seller shall be deemed to have failed to meet the collateral requirements of Section 6 2 and
Buyer may declare an Event of Default as set forth in Article 9.

(d)  Letter of Credit Costs. In all cases, the costs and expenses of establishing, renewing,

substituting, canceling, increasing, reducing, or otherw1se administering the Letter of
Credit shall be borne by Seller.

Guaranty. Seller shall replace the Guaranty in the event that Seller Guarantor fails to meet the

- required criteria for a Guarantor under this Agreement within five (5) Business Days following

Buyer’s written request for replacement of the Guaranty. Seller shall provide for the benefit of the
Buyer either (1) cash, (2) a replacement Guaranty from a different Guarantor meeting the criteria
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8.1

82

83

set forth in the definition of Guarantor, or (3) a replacement Letter of Credit from an issuer meeting
the criteria set forth in the definition of Letter of Credit. If Seller fails to provide replacement
Development or Performance Assurance as required in this Section 6.4, then Buyer may declare an
Event of Default as set forth in Article 9.

"ARTICLE 7: FINANCIAL STATEMEN T

Seller’s Obhgatlons If requested by Buyer Seller shall deliver to Buyer (i) within six (6) months
following the end of each fiscal year, a copy of Seller’s and Seller’s Parent’s annual report
containing audited consolidated financial statements for such fiscal year (or if not available,

- unaudited-consolidated financial statements for such fiscal year), and (it) within sixty (60) calendar

days.after the end of each of its first three (3) fiscal quarters of each fiscal year, a copy of Seller’s
and Sclior’s Darcit’s quaiteily (epuri vuuianniny vnaudlied consoiidated financial statements tor
such fiscal quarter. In all cases, the statersents shall be for the most recent accounting period and

“shall be prepared in accordance with GAAP and shall be certified by the Chief Financial Officer or

equivalent officer of Seller on behalf of Seller and of Seller’s Parent on behalf of Seller’s Parent;
provided, however, that should any such statements not be available on a timely basis due to a delay
in preparation or certification, such delay shall not constitute an Event of Default so long as Seller
diligently pursues the preparatmn certification and delivery of the statements.

Buyer’s Obligations. If requested by Seller, Buyer shall deliver to Seller (i) within six (6) months
following the end of each fiscal year, a copy of Buyer’s annual report confaining audited
consolidated financial statements for such fiscal year (or if not available, unaundited consolidated
financial statements for such fiscal year), (i1) within sixty (60) calendar days- after the end of each
of its first three (3) fiscal quarters of each fiscal year, a copy of Buyer’s quarterly report containing
unaudited consolidated financial statements for such fiscal quarter, and (iii) on a timely basis, such
other financial and operational information as may be reasonably requested by the Seller’s
financing parties. In all cases, the audited statements shall be for the most recent accounting period
and shall be prepared in accordance with GAAP, provided, however, that should any statements
not be available on a timely basis due to a delay in preparation or certification, such delay shall not
constitute an Event of Default so long as Buyer diligently pursues the preparation, certification and
delivery of the statements.

"~ ARTICLE 8: FORCE MAJEURE

Remedial Action. Subject to the limitation on extensions of Milestones set forth in Sections 5.4(a)
and (c), a Party shall not be liable to the other Party if the Party is prevented from performing its
obligations hereunder due to a Force Majeure Event. The Party rendered unable to fulfill an
obligation by reason of a Force Majeure Event shall take all action necessary -to remove such
inability with all due speed and diligence. The non-performing Party shall be prompt and diligent
in attempting to mitigate the effects of and to remove the cause of its failure to perform, and nothing

- herein shall be construed as permitting that Party to continue to fail to perform after said cause has

been removed. Notwithstanding the foregoing, the existence of a Force Majeure Event shall not
excuse any Party from its obligations to make payment of amounts due hereunder.

Notice. In the event of any delay or nonperformance resulting from a Force Majeure Event, the
Party suffering the Force Majeure Event shall, as soon as practicable under the circumstances,
notify the other Party, in writing, of the nature, cause, date of commencement, and the anticipated
extent of any delay or interruption in performance.

Termination Due to Force Majeure Event. Subject to the provisions of Sec¢tion 5.4(a) and (c)
on extensions of Milestones, if a Party is prevented in any material respect from performing any
material obligations under this Agreement solely due to a Force Majeure Event lasting for a period
of twelve (12) consecutive months or longer, either Party may terminate this Agreement, without
liability of either Party to the other, upon thirty (30) calendar days’ prior written notice at any time
following expiration of such period of twelve (12) consecutive months. In such event; Buyer shall
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promptly return to Seller all Development Assurance or Performance Assurance, as applicable, less
any LD amount paid by or due and payable by Seller prior to the date of such termination for
reasons unrelated to this Section 8.3. This Section 8.3 shall not affect the rights and remedies
associated with any other termination rights set forth in this Agreement.

(2)

()

ARTI_CLE‘ 9 DEFAULT, REMEleES, AND TERMINATION
9.1 Events of Default.

" Events of Default. The occurrence of any of the following shall constitute an Event of

Default by a Party:

(1)

| (i)

(i)

(iv)
)

the breach of any material obligation or covenant of this Agreément and such Party
fails to cure such breach within sixty (60) days after written notification of default
by the other Party; however, the Parties may mutually agree upon a longer period
for cure if the breach cannot reasonably be cured within sixty (60) days, prov1ded
that the extended cure period will only continue for so long as the Party in breach

is pursuing a cure with reasonable diligence;

subject to Sections 4.1(c) and (d), failure to make any payment when due under
this Agreement within fifteen (15) Business Days after written notice that such

payment is due;

-any representation or warranty made by such Party herein is false or misleading in

any material respect when made or when deemed made or repeated, and neither
such. ¢circumstance nor the adverse effects of such circumstance are cured or
remedied within thirty (30) days after written notice;

such Party becomes Bankrupt;

subject to Section 12.1(d), such Party consolidates or amalgamates with, or merges
with or into, or transfers all or substantially all of its assets to, another entity and,
at the time of such consolidation, amalgamation, merger or transfer, the resulting,
surviving or transferee entity fails to assume all the obligations of such Party under
this Agreement to which it or its predecessor was a party by operation of law or
pursuant to an agreement reasonably satisfactory to the other Party.

Seller Events of Default. The following shall constitute additional Events of Default by

Seller: ‘

()

(i)

Subject to Section 2.2(b)(iii}, Seller fails, for any reason other than an unauthorized
act or omission by Buyer, to achieve the Delivery Start Date;

Subject to Section 5.4(a), the occurrence of any of the events set forth in Section

-S4

(i)

@iv)

Notwithstanding any other provision of this Agreement and subject to Section
3.4(c), Seller’s failures to deliver at least fifty percent (50%) of the expected
monthly quantities as set forth in the Annual Forecast minus Seller Excused Hours
for any consecutive twelve (12) month period shall constitute an Event of Default;
or

Seller fails to satisfy any of the credit requirements of Article 6.

9.2 Termination for Default.

(@

Declaration of Barly Termination Date. If an Event of Default with respect to a Defaulting

Party has occurred, is continuing and has not been cured, the other Party (the “Non-

Defaulting Party”) shall have the right to:
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(b)

©

(d)

@) send notice, designating a day, no earlier than ten (10) calendar days and no later
-than sixty (60) days after the day such notice is deemed to be received, as the date
on which this Agreement will terminate (the “Early Termination Date™);

(i)  accelerate all amounts owing between the Parties, terminate this Agreement and end
~ the Delivery Term effective as of the Early Termination Date;

(ii1)  collect as of the Early Termination Date, (A) the Damsdge Payment in the case of a
Seller Event of Default arising at any time prior to the Commercial Operation Date,
including an Event of Default pursuant to Section 9.1, or (B) the Termination
Payment if any Event of Default by either Party arose after the Commercial
Operation Date or in the case of a Buyer Event of Default arising prior to the
Commercial Operation Date;

Gv)  withhold any payinieiis duc iu e Delaulilng Farly under this Agreement;
(v)  suspend performance;

(vi) exercise its rights pursuant to Article 6 of this Agreement to draw upon and retain
Development Assurance or Performance Assurance, as applicable; and

(vii) exercise any other right or remedy available at law or in equity to the extent
otherwise permitted under this Agreement.

Calculation of Termination Payvment.

(1)  The Non-Defaulting Party shall calculate, in a comumercially reasonable manner, a
Termination Payment as of the Early Termination Date.

(i) If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and
Costs, if any, resulting from such termination of this Agreement, the amount of the
Termination Payment shall be limited to the amounts set forth in clause (b) of the
definition of Termination Payment.

(i)  The Non-Defaulting Party is not required to enter into replacement transactions to
establish a Termination Payment.

(iv)  The Termination Payment shall be the sole and exclusive remedy available to the
Non-Defaulting Party in connection with its termination of this Agreement if any
Event of Default arose after the Comumercial Operation Date, and shall not include
consequential, incidental, punitive, exemplary, indirect, or business interruption
damages.

W) Section 4.3 of this Agreement is not a limitation on Buyer s liability for a
Termination Payment.

Notice of Termination Payment. As soon as practicable after declaration of an Early
Termination Date, the Non-Defaulting Party shall give notice to the Defaulting Party of the
amount of .the Termination Payment due to or from the Defaulting Party to the Non-
Defaulting Party, as applicable. The notice shall include a written statement explaining in
reasonable detail the calculation of such amount and the sources for such calculation. The
Termination Payment shall be made to the Non-Defaulting Party fifteen (15) Business
Days after such termination payment notice is effective.

Disputes Regarding Termination Payment. If the Defaulting Party dlsputes the Non-
Defanlting Party’s calculation of the Termination Payment, in whole or in part, the .
Defanlting Party shall, within fifteen (15) Business Days of receipt of the Non-Defaulting
Party’s calculation of the Termination Payment, provide to the Non- Defaulting Party a
detailed written explanation of the basis for such dispute. Following delivery of such a
notice, disputes regarding the Termination Payment shall be resolved in accordance with
Section 12.3.
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9.3

()

. Liquidated Damages. The Parties agreé that the Damage Payment to be paid by Seller shall

be considered lignidated damages and not a penalty, in accordance with Section 9.3(b).

leltatlon of Liability/Liquidated Damages.

(2)

®)

©

(d)

THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE .
DISCLAIMED.

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES

OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL
PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN
EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH
EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND
EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS
SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS THE PROVISION
PROVIDES THAT THE EXPRESS REMEDIES ARE IN ADDITION TO OTHER
REMEDIES THAT MAY BE AVAILABLE. IF NO REMEDY OR MEASURE OF
DAMAGES IS EXPRESSLY PROVIDED HEREIN, THE OBLIGOR’S LIABILITY
SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT
ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND
ALL SUCH OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED UNLESS EXPRESSLY HEREIN PROVIDED. NEITHER PARTY
SHALL BE LIABLE TO THE OTHER PARTY UNDER THIS AGREEMENT FOR
ANY INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR

. CONSEQUENTIAL DAMAGES, INCLUDING, WITHOUT LIMITATION, LOSS

OF USE, LOSS OF REVENUES, LOSS OF PROFIT, OR OTHER BUSINESS
INTERRUPTION DAMAGES, INTEREST CHARGES, OR COST OF CAPITAL,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY
PROVISION OR OTHERWISE; PROVIDED HOWEVER, NOTHING IN THIS
SECTION SHALL AFFECT THE ENFORCEABILITY OF THE PROVISIONS OF
THIS AGREEMENT RELATING TO EXPRESS REMEDIES OR MEASURE OF
DAMAGES. THE PARTIES ACKNOWLEDGE AND AGREE THAT THE
LIQUIDATED DAMAGES AND DAMAGE PAYMENTS SET FORTH IN
SECTIONS 3.4(a)(ii), 3.4(b)(ii)(A), 5.4(d), 5.4(h), AND 9.2(a)(iii) ARE EACH
REASONABLE AND REPRESENT A FAIR AND GENUINE ESTIMATE OF THE
DAMAGES THAT WOULD OCCUR RELATED TO THE EVENTS DESCRIBED
THEREIN. THE PARTIES ACKNOWLEDGE AND AGREE THAT THE
DAMAGES FOR THE CIRCUMSTANCES SET FORTH ABOVE WOULD BE
IMPOSSIBLE OR DIFFICULT TO MEASURE, OR OTHERWISE OBTAINING
AN ADEQUATE REMEDY IS IMPRACTICABLE.. THE PARTIES FURTHER
AGREE THAT PAYMENT OF SUCH AMOUNTS SHALL BE AS AND FOR

- LIQUIDATED DAMAGES AND NOT AS A PENALTY AND ARE THEREFORE

NOT SUBJECT TO. AVOIDANCE UNDER CALIFORNIA CIVIL CODE

. SECTION 1671

BUYER’S PAYMENT OBLIGATIONS UNDER THIS AGREEMENT SHALL BE
LIMITED TO THE PAYMENT OF THE COMPENSATION PROVIDED UNDER
THIS AGREEMENT, INCLUDING, BUT NOT LIMITED TO, THE
COMPENSATION PROVIDED FOR IN ARTICLES 3 AND 4, AND SECTIONS 5 6
and 9.2.

EXCEPT AS OTHERWISE PROVIDED HEREIN, THE RIGHTS AND
REMEDIES OF A PARTY PURSUANT TO THIS ARTICLE 9 SHALL BE
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10.1

11.1

CUMULATIVE AND IN ADDITION TO THE RIGHTS OF THE PARTIES
OTHERWISE PROVIDED IN THIS AGREEMENT.

ARTICLE 10: INDEMNIFICATION

Indemnlﬂcatlon
(a) Seller Indemnification Prior to Commercial Operatlon Date. Up to and including the

(b)

©

Commercial Operation Date, Seller shall indemnify, defend, and hold harmless Buyer, and
its officials, directors, agents and employees (“Buyer Indemnified Party”), from any claim,
liability, loss, injury or damage arising out of, or in connection with, the negligence, willful
misconduct or violation of Applicable Law by Seller and/or its agents, employees or sub-
contractors, excepting only loss, injury or damage cansed hy the active negligeance willfnl

" misconduct or violation of Applicable Law by a Buyer Indemnified Party.

Seller and Buyer Indemnification after Commercial Operation Date. After the Commercial
Operation Date, each Party (“Indemnifying Party”) shall defend, indemnify and hold
harmless the other Party and its elected officials, officers, directors, employees, agents,
affiliates and representatives (each, an “Indemnified Party”) from and against any and all
losses, including but not limited to losses arising from personal injury or death, or damage
to property, but only to the extent such losses result from or arise out of the negligence,
willful misconduct or violation of Applicable Law by the Indemnifying Party.

Notice. If an Indemnified Party or Buyer Indemmified Party determines that it is entitled
to defense and indemmification under this Section 10.1, such Indemmified Party shall
promptly notify the Indemnifying Party in writing of the losses, and provide all reasonably
necessary or useful information, and authority to settle and/or defend the losses. No
settlement that would i Impose Costs or expense upon the Indemnified Party shall be made
without such Party’s prior written consent.

ARTICLE 11: REPRESENTATIONS AND WARRANTIES

Seller’s Representations and Warranties. In addition to the representations and warranties set
forth in other sections of this Agreement, Seller represents and warrants to Buyer that as of the
Execution Date: :

(a)

(®)

©

(d)

@©

Seller is duly organized and validly existing as a under the laws of the State
of , and has the lawful power to engage in the business it presently conducts and
contemplates conducting in this Agreement, and Seller is duly qualified in California and
each jurisdiction wherein the nature of the business transacted by it makes such
qualification necessary;

Seller has the legal power and authority to make and carry out this Agreement and to
perform all of its obligations hereunder and all such actions have been duly authorized by
all necessary proceedings on its part;

The execution, delivery and performance of this Agreement by Seller shall not conflict
with its governing documents, any Applicable Laws, or any covenant, agreement,
understanding, decree or order to which Seller is a party or by which it is bound or affected;

This Agreement has been duly and validly executed and delivered by Seller and, as of the
Execution Date, constitutes a legal, valid and binding obligation of Seller, enforceable in
accordance with its terms against Seller, except to the extent that its enforceability may be
limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting the rights of creditors generally or by general principles of equity;

There are no actions, suits, proceedings or investigations pending or, to the knowledge of
Seller, threatened in writing, against Seller or any of its affiliates, at law or in equity, before
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any Governmental Authority, which individually or in the aggregate are reasonably likely
to have a materially adverse effect on the business, properties. or assets or the condition,
financial or otherwise, of Seller, or to result in any impairment of Sellcr s ability to perform
its obligations under this Agreement;

@ It is not Bankrupt and there are no proceedings pending or being contemplated by it or any
of its affiliates, or, to its knowledge, threatened against it or its affiliates wh1ch would result
- in it being or becoming Bankrupt;

(& It is a forward contract merchant within the meaning of the U.S. Bankruptey Code (as in
effect as of the Execution Date of this Agreement); A

) Subject to Section 2.2(b)(iv), throughout the Delivery Term of this Agreement that: (i) the
Facility qualifies and is certified by the CEC as an Eligible Renewable Energy Resource
(“ERR?”) as such term is defined in Public Utilities Code Section 399,12 or Section 399.16;
and (i) the Facility’s output delivered to Buyer qualifies under the requirements of the
California Renewables Portfolio Standard. To the extent a change in law occurs after
execution of this Agreement that causes this representation and warranty to be materially
false or misleading, it shall not be an Event of Default if Seller has used commerc1ally
reasonable efforts to comply with such change in law;

6y Throughout the Dehvery Term of this Agreement the Renewable Energy Credits
transferred to Buyer conform to the definition and attributes required for compliance with
the California Renewables Portfolio Standard, as set forth in California Public Utilities
Commission Decision 08-08-028, and as may be modified by subsequent decision of the
California Public Utilities Commission or by subsequent legislation. To the extent a change
in law occurs after execution of this Agreement that causes this representation and warranty
to be materially false or misleading, it shall not be an Event of Default if Seller has used

commercially reasonable efforts to comply with such change in law;

) All pecessary steps to allow the Renewable Energy Credits transferred to Buyer to be
tracked in the Western Renewable Energy Generation Information System will be taken
prior to the first delivery under this' Agreement;

(9] It will provide and convey all Environmental Attributes associated with all electricity
" generation from the Project to Buyer as part of the Product being delivered, it holds the
rights to all Environmental Attributes from the Facility, and it agrees to convey and hereby
conveys all such Environmental Attributes to Buyer as mcluded in the delivery of the
Product from the Facility;’

) © It will pay prevailing wages as set forth in Section 5. Z(b)

11.2  Buyer’s Representations and Warrantles Buyer represents and watrants to Seller that as of the

Executron Date:

(a) Buyer is a municipal corporation, duly organized and validly existing, and has the lawful
power to engage in the business it presently conducts and contemplates conducting in this
Agreement

) Buyer has the legal power and authority to make and carry out this Agreement and to
perform its obligations hereunder and all such actions have been duly authorized by all
necessary proceedings on its part;

(¢) - The execution, delivery and performance of this Agreement by Buyer shall not conflict
with its governing documents, any Applicable Laws or any covenant, agréement,
understanding, decree or order to which Buyer is a party or by which it is bound or affected

d This Agreement has been duly and validly executed and delivered by Buyer and, as of the
- Execution Date, constitutes a legal, valid and binding obligation of Buyer, enforceable in
accordance with its terms against Buyer, except to the extent that its enforceability may be
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11.3

12.1

()

®

(o

LA/

limited by' bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting the rights of creditors generally or by general principles of equity;

There are no actions, suits, proceedings or mvest1gat10ns pending or, to the knowledge of
Buyer, threatened, in writing, against Buyer, at law or in equity, before any Governmental
Authority, which individually or in the aggregate are reasonably likely to have a materially
adverse effect on the business, properties or assets or the condition, financial or otherwise,
of Buyer, or to result in any impairment of Buyer’s ability to perform its obligations under

this Agreement;

It is not Bankrupt and there are no proceedings pending or being contemplated by it or, to
its knowledge, threatened against it which would result in it bemg or becoming Bankrupt;
and A

+ S R e ~AE LA TTO D
Ttica forward contract merchant within the uxC&xuns U1 e war, .uu.uxuuyl.u_y Coae \ao T

effect as of the Execution Date of this Agreement);

Covenants. In addition to other covenants contained in this Agreement, each Party covenants that
throughout the Term:

(2)

(b)

()

It shall continue to be duly organized, validly existing and in good standing under the Laws
of the jurisdiction of its formation;

It shall maintain (or obtain from time to time as required, mcl din hrough renewal, as
applicable) all regulatory authorizations necessary for it to lecra y pe rf orm its obligations
under this Agreement; and )

1t shall perform its obligations under this Agreement in a manner that does not violate any

" of the terms and conditions in its govermng documents, any contracts to which it is a party -

or any Applicable Law.

ARTICLE 12: MISCELLANEOUS

Assignment.

(a)

(®)

General Assignment. Except as provided in Sections 12.1(b) and (d), neither Party shall
assign this Agreement or its rights hereunder without the prior written consent of the other
Party, which consent shall not be unreasonably withheld, conditioned or delayed so long
as among other things, (i) the assignee assumes the transferring Party’s payment and
performance obligations under this Agreement, (ii) the assignee agrees in writing to be
bound by the terms and conditions hereof, (iii) the transferring Party delivers financial
statements, information and other evidence satisfactory to the non-transferring Party of the
proposed assignee’s technical and financial capability to fulfill the assigning Party’s
obligations hereunder, and (iv) the transferring Party delivers such tax and enforceability
assurance as the other Party may reasonably request.

Assignment to Financing Providers. Notwithstanding any provision to the contrary in this
Section 12.1, Buyer hereby consents to assignment of this Agreement by Seller as collateral
for any financing or refinancing of the Facility to a Lender. Seller’s obligations under this

'Agreement shall continue in their entirety in full force and effect. Promptly after granting

such interest, Seller shall notify Buyer in writing of the name, address, and telephone and
facsimile numbers of any Lender to which the:Seller’s interest under this Agreement has
been assigned. The notice shall include the names of the Lender’s primary contact(s) to
whom all communications may be addressed. Seller shall promptly notify Buyer of any
changes to the information contained in the notice. As a condition to Buyer’s consent to
agsignment, the following provisions shall apply to any assignment under this Section
12.1(b): :
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12.2

(©

(d)

(1) Lender shall have the right, but not the obligation, to perform any act required to
be performed by Seller under this Agreement to prevent or cure a default by the
Seller and such act performed by Lender shall be as effective to prevent or cure a
default as if done by Seller.

(i1) Buyer shall cooperate with Seller or a Lender to execute or arrange for the delivery
of certificates, consents, opinions, estoppels, amendments, and other documents
reasonably requested by Seller-or Lender in order to complete any financing or
refinancing and shall enter into reasonable agreements as necessary to provide for
recognition by Buyer of the Lender’s security interest in this Agreement and such
other provisions ‘as may be reasonably requested by Seller or any Lender, so long
as the terms and conditions of such agreements are consistent with this Agreement
and such amendments or agreements are reasonably acceptable to both Parties.
All costs and expenses (including reasonable attorney’s fees) incurred by Buyer in
connection with an assignment of this Agreement to a Lender shall be borne by
Seller.

(i)  Inthe event of a Déefanlt under this Agreement, Buyer shall provide a copy of the
notice of Default to the Lender pursuant to Section 9.2(a) at the same time as the
notice is provided to Seller. Buyer shall accept a cure performed by a Lender and
shall negotiate in good faith with the Lender as to the cure period(s) allowed for
the Lender to cure any Event of Defauit. Buyer shall accept a cure by Lender so
long as the cure is accomplished within the applicable cure period.
Notwithstanding any Lender cure, Seller shall not be released and discharged from,
and shall remain hable for, any and all obligations to the Buyer arising or accruing
hereunder. :

@Gv) If Lender, directly or indirectly, takes possession of, or title to the Facility
(including possession by a receiver or title by foreclosure or deed in lieu of
foreclosure), Lender must (i) assume all of Seller’s obligations arising under this
Agreement, and (i) shall cure all defaults under this Agteement existing as of the
date of change of title or control as required under this Agreement.

Assignment in Connection with a Change in Control. Notwithstanding any provision to
the contrary in this Section 12.1, any direct or indirect change of control of Seller (whether
voluntary or by operation of Law) shall not require the prior written consent of Buyer.
Seller shall promptly notify Buyer of any direct or indirect change in control and shall
provide any information reasonably requested by Buyer regarding the change in control,
provided that this obligation does not apply to any direct or indirect owners of Seller’s
Parent. Seller acknowledges that its obligations under this Agreement remain in full force
and effect notwithstanding such change in control and that Seller is solely responsible for
ensuring that all required changes to its vendor certifications are promptly implemented.

Unauthorized Assignment. Any assignment or purported assignment in violation of this
Section 12.1 is void.

Proprietary or Confidential Information.

@)

Confidential Information. Each Party understands and agrees that, in the performance of
this Agreement or in contemplation thereof, the other Party may have access to private or
confidential information and that such information may contain proprietary or confidential
details, the disclosure of which to third parties may be damaging to the Paity that owns or
controls the Confidential Information. Each Party agrees that all private and confidential
information disclosed by one Party to the other Party shall be held in confidence and used
only in performance of the Agreement; however, a Party may disclose the Confidential
Information of the other Party to its officers, employees, agents, consultants, and

contractors as necessary for the performance of its obligations under this Agreement. Each
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(b)

@©

)

()

Party shall exercise the same standard of care to protect such mformatlon asa reasonably

* prudent person would use to protect its own proprietary data.

Public Records Act and Sunshine Ordinance. Seller acknowledgesfhat Buyer is a public
agency subject to the disclosure requirements of the Public Records Laws. If documents
or information submitted to Buyer contain Seller’s proprietary and confidential information
and Seller claims that such information falls within one or more Public Records Laws
exemptions, Seller- must clearly mark such information “CONFIDENTIAL AND

"PROPRIETARY”, and identify the specific lines containing such information (the

“Confidential Information™). Buyer shall disclose such Confidential Information to third
parties only ‘to the extent required by California law (including, without limitation, the
California Constitution, the Public Records Laws, and other Applicable Law).

Disclosure of Confidential Information by Buver. In the event of a third-party request for
Buyer to disclose such Confidential Information, Buyer shall make reasonable efforts to
provide notice to Seller prior to disclosure. If Seller contends that any Confidential
Information is exempt from the Public Records Laws and wishes to prevent disclosure,
Seller shall obtain a protective order, injunctive relief or other appropriate remedy from a
court of law in San Francisco County before Buyer’s deadline for responding to the
disclosure request. If Seller fails to obtain such remedy prior to Buyer’s deadline for

responding to the request, Seller agrees that Buyer may disclose the requested Confidential
Information. Seller further agrees that B anpr shall have no ]labﬂﬁ"v to QpLer arvmno out of

any disclosure by Buyer of any Seller Conﬁdentlal Information before Seller has timely '
obtained an order, injunctive relief or other appropriate remedy to prevent Buyer from

making the requested third-party disclosure.

Non-Confidential Information. Notwithstanding anything to the contrary in this Section
12.2 nothing shall restrict any Party from using or disclosing information related to this
Agreement, including. Confidential Information if such information (i) is generally
available to the public; (i) was within the using or disclosing Party’s possession prior to it
being furnished hereunder, provided that such information is not subject to another
confidentiality agreement with, or other contractual, legal or fiduciary obligation of
confidentiality to, any other party with respect to such information; (i) is rightfully
obtained by a Party from third parties authorized to make such disclosure without
restriction; (iv) is legally required to be disclosed by judicial or other governmental action
as determined by such Party’s attorney acting in good faith; or (v) is disclosed without a

~ duty of confidentiality to a third party by, or with the authorization of, the disclosing Party;

or (vi) is furnished to the non-disclosing Party’s Affiliates, or to the auditors, attorneys,
advisors, or actual or potential lenders or investors of the non-disclosing Party and/or its
Affiliates which are required to keep the information that is disclosed in confidence.

Nondisclosure of Private Information. If this Agreement requires Buyer to disclose
“Private Information” to Seller within the meaning of San Francisco Administrative Code
Chapter 12M, Seller shall use such information only in accordance with the restrictions
stated in Chapter 12M and in this Agreement and only as necessary in performing this
Agreement. Seller is subject to the enforcement and penalty provisions in Chapter 12M.

~12.3  Dispute Resolution; Choice of Law.

(a)

Negotiation; stpute Resolution. The Parties will attempt in good faith to resolve any
dispute or controversy arising out of or relating to the performance of this Agreement by
negotiation. The status of any dispute or controversy notwithstanding, each Party shall
proceed diligently with the performance of its obligations under this Agreement in
accordance with and subject to the terms of this Agreement. If agreed by both Parties in
writing, disputes may be resolved by a mutually agreed-upon altérnative dispute resolution
process. Neither Party will be entitled to legal fees or costs for matters resolved under this
section.
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12.5

(b)

Governing Law; Venue. This Agreement and the rights and duties of the Parties hereunder
shall be governed by and construed, enforced and performed in accordance with the laws
of the state of California, without regard to principles of conflicts of law. Venue shall be
in the County of San Francisco, California.

Audit. Each Party has the right, at its sole expense and during normal working hours, to examine
the records of the other Party to the extent reasonably necessary to verify the accuracy of any
,statement, charge or computatxon made pursuant to this Agreement. The Parties shall maintain
"such data and records in an accessible location and condition for a period of not fewer than five (5)

years after final payment under this Agreement or until after final audit has been resolved,
whichever is later.

General.

(a)

®

(©
(d)
()
®

(&)
(h)
®

@

Entire Agreement. This Agreement, the exhibits, attachments, and any written and fully
executed supplements hereto, any designated collateral, credit support, or similar
arrangement between the Parties constitute the entire agreement between the Parties
relatmg to the subject matter.

Construction. This Agreement shall be considered for all purposes as prepared through the
joint efforts of the Parties and shall not be construed against one Party or the other as a
result of the preparation, substitation, submlssmn or other event of negotiation, draftmg or
pver‘ntlcn hpregf

A i $ietd

Amendments. Except to the extent herein provided for, no amendment or modification to
this Agreement shall be enforceable unless reduced to writing and executed by both Parties,

No Third-Party Beneficiaries. This Agreement shall not impart any rights enforceable by
any third party (other than a permitted successor or assignee bound to this Agreement).

No Waiver. Waiver by a Party of any default by the other Party shall not be construed as
a waiver of any other default.

Change in Law. If any provision of this Agreement is rendered unlawful by action by any
Governmental Authority, or any change in Applicable Law (a “Change in Law”) occurring

- after the Execution Date, the remaining lawful obligations that arise under this Agreement

shall not be affected. If the Change in Law results in material changes to the Parties’
obligations with regard to any Product sold hereunder so that the implementation of this
Agreement becomes impossible or impracticable, the Parties shall work in good faith to
revise this Agreement in a manner that maintains to the greatest extent practicable the
original intent of the Parties under this Agreement so that the Parties may perform their
obligations regarding the purchase and sale of Product. If the Parties cannot reach a good
faith agreement on amendments, the Agreement shall be terminated by mutual agreement
without liability for either Party.

Headings. The headings used herein are for convenience and reference purposes only.
Assigns. This Agreement shall be binding on each Party’s successors and assigns.

No Dedication. No undertaking by one Party to the other under any provision of the
Agreement shall constitute the dedication of that Party’s system or any pottion thereof to
the other Party or to the public or affect Seller as an independent entity and not a public
utility. A

Relationship of the Parties. The duties, obligations and liabilities of the Parties are
independent of one another and shall be limited to those expressly set forth herein. The
Agreement shall not be interpreted or construed to create an association, joint venture,
fiduciary relationship or partnership between Seller and Buyer or to iropose any partnership
obligation or liability or any trust or agency obligation or relationship upon either Party.
Seller and Buyer shall not have any right, power or authority to enter into any agreement
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or undertaking for, or act on behalf of, or act as or be an agent or representative of or
otherwise bind the other Party. Seller and Buyer intend to act as energy supplier and energy
purchaser, respectively, and do not intend to act as, or to be treated as, partners in, co-
venturers in, or lessor/lessee with respect to the Facility or any- business related to the
Facility.

Limitations on Contributions. Through execution of this Agreement, Seller acknowledges
that it is familiar with Section 1.126 of City’s Campaign and Governmental Conduct Code,
which prohibits any person who contracts with City for the rendition of personal services
or for the furnishing of any material, supplies or equipment to City, whenever such
transaction would require approval by City’s.elective officer of the board on which that
elective officer serves, from making any campaign contribution to the officer at any time
from the commencement of negotiations for the contract until the later of either: (1) the
ieruunailon of negoilations for such contract, or (2) lhree months aiter the dafe this
Agreement is approved by the City’s elective officer or the board on which that elective
officer serves. :

Prohibition on Political Activity with City Funds. In accordance with San Francisco
Administrative Code Chapter 12.G, Seller may not participate in, support, or attempt to
influence any political campaign for a candidate or for a ballot measure in San Francisco
in the performance of this Agreement. Seller agrees to comply with San Francisco
Administrative Code Chapter 12.G and any implementing rules and. regulations
promulgated by the Controller. The terms and provisions of Chapter 12.G are incorporated
herein by this reference. In the event Seller violates the provisions of this Section, Buyer
may, in addition to any other rights or remedies available hereunder, (i) terminate this
Agreement, and (i1) prohibit Seller from bidding on or receiving any new City contract for
a period of two years. The Controller will not consider Seller’s use of profit as a violation
of this Section.

N ondlscrlrmnatlon Requirements.

(i) - Seller shall comply with the provisions of Chapter 12B of the San Francisco
Admuinistrative Code. Seller shall incorporate by reference in all subcontracts the
provisions of Sections 12B.2(a) and 12B.2(c)-(k) of the San Francisco
Administrative Code and shall require all subcontractors to comply with such
provisions. Seller is'subject to the enforcement and penalty provisions in Chapters
12B and 12C.

@) Seller represents that it does not as of the date of this Agreement, and will not
during the term of this Agreement, in any of its operations in San Francisco, on
real property owned by San Francisco, or where work is being performed for the
Buyer elsewhere in the United States, discriminate in the provision of employee
benefits between employees with domestic partners and employees with spouses
and/or between the domestic partners and spouses of such employees, subject to
the conditions set forth in San Francisco Administrative Code Section 12B.2.

Submitting False Claims. The full text of San Francisco Administrative Code Chapter 21,
Section 21.35, including the enforcement and penalty provisions, is incorporated into this
Agreement. Pursnant to San Francisco Administrative Code Section 21.35, any contractor
or subcontractor who submits a false claim shall be liable to Buyer for the statutory
penalties set forth in that section. A contractor or subcontractor will be deemed to have
submitted a false claim to Buyer if the contractor or subcontractor: (a) knowingly presents
or causes to be presented to an officer or employee of Buyer a false claim or request for
payment or approval; (b) knowingly makes, uses, or causes to be made or used a false
record or statement to get a false claim paid or approved by Buyer; (c) conspires to defraud
Buyer by getting a false claim allowed or paid by Buyer; (d) knowingly makes, uses, or
causes to be made or used a false record or statement to conceal, avoid, or decrease an
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12.7

12.8

obligation to pay or transmit money or property to Buyer; or (e) is a beneficiary of an
inadvertent submission of a false claim to Buyer, subsequently discovers the falsity of the
claim, and fails to-disclose the false claim to Buyer within a reasouable time after discovery
of the false claim.

(o) Use of City Opinion. Seller shall not quote, paraphrase, or otherwise refer to or use any
opinion of Buyer, its officers of agents, regarding Seller or Seller’s performance under this
~contract without prior written permission of the Buyer. -

€] Compliance with Laws. Seller shall keep itself fully informed of the City’s Charter, codes,
ordinances and regulations of City and of all state, and federal laws in any manner affecting
the performance of the Agreement, and must at all times materially comply with such local
codes, ordinances, and regulations and all applicable laws as they may be amended from
time to time. Buyer shall use best efforts to provide notice to Seller of any such amendment
to the City’s Charter, codes, ordinances and regulations of which it becomes aware;
however, Seller’s obligations under this Section shall not be contingent on notice from
Buyer.

(@ Conflict of Interest. Through its execution of this Agreement, Seller acknowledges that it

is familiar with the provision of Section 15.103 of the City’s Charter, Article III, Chapter
2 of City’s Campaign and Governmental Conduct Code, and Section 87100 et seq. and
Section 1090 et seq. of the Government Code of the State of California, and certifies that
it does not know of any facts which constitutes a violation of said provisions and agrees
that it will immediately notify Buyer if it becomes aware of any such fact during the term
of this Agreement.

) Severability. Should any provision of the Agreement be or become void, illegal or
unenforceable, the validity or enforceability of the other provisions of the Agreement shall
not be affected and shall continue in full force and effect. The Parties shall, however, use
their best endeavors to agree on the replacement of the void, illegal, or unenforceable
provision(s) with legally acceptable clauses which correspond as closely as possible to the
sense and purpose of the affected provision.

(s) Survival. All rights pursuant to (i) Section 3.5 (Environmental Attributes); Section 4.1(d)
(Disputes and Adjustment of Invoices); Article 9 (Default; Remedies; and Termination),
(iii) - Article 10 (Indemmification), (iv) Section 12.2 (Proprietary or Confidential
Information); (v) Section 12.3 (Dispute Resolution; Choice of Law), and (vi) Section 12.4
(Audit); (vii) Section 12.5(1) (Prohibition on Political Activity with City Funds); and (viii)
Section 12.5(0) (City Opinion) shall also survive termination of this Agreement.

Mobile Sierra. Absent the prior written agreement of all Parties, the standard of review for changes
to any rate, charge, term, or condition of service of this Agreement, whether proposed by a Party,
a non-party or FERC acting sua sponte, shall be the “public interest” standard of review set forth
in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956).

Forward Contract. The Parties acknowledge and agree that this Agreement constltutes a “forward
contract” within the meaning of the United States Bankruptcy Code.

Notices.  Unless - otherwise stated in this Agreement, any notice, demand, request, or
communication required or authorized by this Agreement shall be delivered either by hand, .
facsimile, electronic mail, overnight courier or mailed by certified mail, return receipt requested
with postage prepaid, to the contacts set forth in the Cover Sheet. Either Party may change any
information listed in the Notice section of the Cover Sheet, by written notice as provided in this
Section. Any such notice, demand, request, or communication shall be deemed received on the
Business Day on which the notice was transmitted if delivery was made by hand, facsimile or
electroni¢ mail, or (i1) vpon receipt by the receiving Party if sent by overnight courier or mailed by
certified mail, return receipt requested with postage prepaid.
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129  Counterparts. This Agreement may be executed in one or more counterparts and by different

Parties on separate counterparts, all of which shail be deemed one and the same agreement and

~ each of which shall be deemed an original. Delivery of an executed counterpart of this Agreement

by fax or other electronic means shall be deemed as effective as delivery of an originally executed

counterpart. Any Party delivering an executed counterpart of this Agreement by facsimile or other

electronic means shall also deliver-an originally executed counterpart, but the failure of any Party

to deliver an originally executed counterpart of thls Agreement shall not affect the validity or
effectiveness of this Agreement,

[Signature page follows on next page.]
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IN WITNESS WHEREOF, each of the Parties héve caused thj;s Agreement to be duly executed as of the

Execution Date.

City and County of San Francisco, acting by and Seller
through its Public Utilities Commission,

CleanPowerSF

By: By:
Harlan L. Kelly, Jr. ' ’ Name:
General Manager : Title:

San Francisco Public Utilities Commission

Approved as to Form:
Dennis J. Herrera

City Attorney

By:
Deputy City Attorney
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PartI:

. EXHIBIT A

SELLER DOCUMENTATION OF CONDITIONS PRECEDENT

Seller shall provide to Buyer all of the following documentation at least five (5) Busmess Days pnor to the
Execution Date:

1.

o AW

Part 1I:

A copy of each of (a) the articles of incorporation, certificate of incorporation, operating agreement
or similar applicable organizational document of Seller and (b) the by-laws or other similar

. document of Seller as in effect, or anticipated to be in effect, on the Execution Date.

A certificate from the jurisdictioh of Seller’s incorporation or organization certifying that Seller is

d"]V nrcmnweﬂ va]wﬂv F‘YIQfIhn‘ anf‘ mn gnr\rl Stanﬂing nrdar the luvvo uf gu\.,u_;uxlouluuuu

Evidence of Site control (e.g. lease with redacted price terms).

Evidence of CEC Certification or pre-certification received, as applicable.
A copy of the Interconnection Agreement, if any.

Insurance documentation as required in Exhibit D.

A copy of the most recent financial statements (which may be unaudited) from Seller

Seller shall provide to Buyer all of the following documentation in a timely manner following the Execution

Date:
1.

2.

Evidence of all Permits received, as applicable, mcludmg but not limited to, any copies of all final
environmental review documents,

A copy of the Project Labor Agreement, if any, for the Facility.

Exhibit A CleanPowerSF Solar PPA 2019
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EXHIBIT B

FACILITY DESCRIPTION AND SITE DRAWINGS

1. A Facility Description
"Pacility name: | |
Facility physical address:
- Technology type (including any applicable model):
Expected Initial Capacity:
Interconnecﬁon Point of Facility:
Interconnection Agreerﬁent:

Assessor’s Parcel No:

| 1L Operational Characteristics / Limitations
PMax of the Facility: |
Minimum operating capacity:
I Site Drawings
A Site Map

B. Single Line Diagram.

Exhibit B
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EXHIBIT C

CONTRACT QUANTITY

Contract Year Contract Quantity (in MWh)'

Yy iom =S TSI RN Eo Y (9.1 RN IR RN o B

Y
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Dated as of Seller Execution.

Dated as of Commercial Operation Date.
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EXHIBIT D
INSURANCE COVERAGES
Liability Coverages. Without in any ‘way limiting Seller’s liability pursuant to the
“Indemnification” section of this Agreement, Seller must maintain in force, during the full term of
the Agreement, insurance in the following amounts and coverages and be responsible for ifs

subcontractors, including Seller’s EPC Contractors, maintaining sufficient limits of the appropriate .
insurance: -

(a) Workers’ Compensation, in statutory amounts, with Employers’ Liability Limits not less
than $1,000,000 each accident, injury, or illness; and include a blanket waiver of
subrogation; and A

(b) Commercial General Liability Insurance with limits not less than $1,000,000 each
occurrence and $2,000,000 general aggregate for Bodily Injury and Property Damage,
incliding Contractual Liability, Personal Injury, Products and Completed Operations; and

() Commercial Automobile Liability Insurance with limits not less than $1,000,000 each
occurrence, “Combined Single Limit” for Bodily Injury and Property Damage, including
Owned, Non-Owned and Hired auto coverage, as applicable.

‘Additional Coverages

(&) Property insurance, on an all-risk form, including earthquake and flood, for one hundred
percent (100%) of the full replacement value of the Site and Facility or 125% of the Loss
Limit of the 1/500 year earthquake/flood event as established by a Maximum Foreseeable
Loss earthquake and flood study prepared by the applicable insurer in accordance with
current industry standard. Such insurance shall, include Business Interruption coverage in

an amount equal to twelve months of revenue from this Agreement,

Endorsements.

(a) Commercial General Liability and Commercial Automobile Liability Insurance policies
: must be endorsed to provide include blanket endorsements:

@ Name as Additional Insured, the City and County of San Francisco, its Offlcers
Agents, and Employees.

1) The certificate of insurance shall state that such policies are primary insurance to
any other insurance available to the Additional Insureds, with respect to any claims
arising out of this Agreement, and that insurance applies separately to each insured
against whom claim is made or suit is brought.

. (b) All policies shall provide thirty (30) days advance written notice of cancellation for any
reason, intended non-renewal, or reduction in coverages except ten (10) days’ notice for
non-payment of premiums.

Length of Coverage. Should any of the required insurance be provided under a claims-made form,
Seller shall maintain such coverage continuously throughout the term of this Agreement and,
without lapse, for a period of three years beyond the expiration of this Agreement, to the effect that,
should occurrences during the Term give rise to claims made after explratlon of the Agreement,
such claims shall be covered by such claims-made policies.

Maintenance of Coverage. Should any required insurance lapse during the term of this
Agreement, requests for payments originating after such lapse shall not be processed until the Buyer
receives satisfactory evidence of reinstated coverage as required by this Agreement, effective as of
the lapse date. If insurance is not reinstated, Buyer may, at its sole option, terminate this Agreement
~ effective on the date of such lapse of msurance.

Exhibit D
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Certificates. Prior to commencement of the Term, Seller shall furnish to Buyer certificates of insurance
and additional insured policy endorsements with insurers with ratings comparable to A-, VII or higher, that
are authotized to do business in the State of California, and that are satisfactory to Buyer, in form evidencing
all coverages set forth above. Approval of the insurance by Buyer shall not relieve or decrease Seller’s
liability hereunder. : '

Exhibit D
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EXHIBIT E

CONSTRUCTION START
CERTIFICATION
(Date)
This certification (“Certification”) of the Construction Start Date is delivered by (“Seller”)

to the City and County of San Francisco, acting by and through its Public Utilities Commission,
CleanPowerSE, (“Buyer™) in accordance with the terms of that certain Renewable Power Purchase
Agreement dated (“Agreement”) by and between Seller and Buyer. All capitalized terms used
in this Certification but not otherwise defined herein shall have the respective meanings assigned to such
terms in the Agreement.. Seller hereby certifies and represents to Buyer all of the following:

a) the EPC Contract related to the Facility was executed on witﬁ [EPC
‘ Contractor name]; ,
b) [permitting agency name] _ issﬁed grading permits to the Seller on ;

c) thé Notice to Proceed was issued on » (attached), and,

d) mobilization at the Facility Site commenced on

IN WITNESS WHEREOF, the undersigned has executed. this certificate on behalf of the Seller as of the
- ___dayof

Seller: [Licensed Professional Engineer]
Signature: : » Signature;

Name: . Name:

Title: : : Title:

Date:

License Number and LPE. Stamp:_.
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EXHIBIT F
QUARTERLY PROGRESS REPORT

INSTRUCTIONS. '
Any capitalized terms used in this report which are not defined herein shall have the meaning ascribed to.
them in the Renewable Power Purchase Agreement by and between : -, (“Seller”) and the

City and County of San Francisco, acting by and through its Public Utilities Commission, CleanPowerSF,
(“Buyer’”) dated (the “Agreement”).

Commencing in the calendar month of the effective date of the Agréement, and every three months
thereafter (“Calendar Quarter’ ) Seller shall prepare and submit to Buyer a Progress Report containing the
information sct forth in this Baliivit G ("Tiogress Repuri”). The Progress Keport shail review the status ot
each Milestone of the construction schedule for the Facility and Seller shall identify any issue which in
Seller’s reasonable judgment are expected to adversely affect the schedule, and with respect to any such
matters, shall state the actions which Seller intends to take to ensure that the Milestones will be attained by
their requlred dates. Such matters may include, but shall not be limited to:

1. Any material matter or issue arising in connection with a Permit, or compliance therewith, with
respect to which there is an actual or threatened dispute over the interpretation of an Applicable
Law, actual or threatened opposition to the granting of a necessary Permit, any organized public
opposition, any action or expenditure required for compliance or obtaining approval that Seller is
unwilling to take or make, or in each case which could reasonably be expected to materially threaten
or prevent financing of the Facility, attaining any Milestone, or obtaining any contemplated
agreements with other Persons which are necessary for attaining any Milestone or which otherwise

reasonably could be expected to materially threaten Seller’s ability to attain any Milestone.

2. Any development or event in the financial markets or the independent power industry, any change-
in taxation or accounting standards or practiceés or in Seller’s business or prospects which
reasonably could be expected to materially threaten financing of the Facility, attainment of any
Milestone or materially threaten any contemplated agreements with other parties which are
necessary for attaining any Milestone or could otherwise reasonably be expected to materially

- threaten Seller’s ability to attain any Milestone;

3. A change in, or discovery by Seller of, any legal or regulatory requirement which would reasonably
be expected to materially threaten Seller’s ability to attain any Milestone;

4, Any material change in the Seller’s schedule for initiating or completmg any material aspect of the
Facility;

S. The status of any matter or issue identified as outstanding in any prior Progress Report and any

material change in the Seller’s proposed actions to remedy or overcome such matter or issue.
g

Each overview subsection shall include a summary of the status and progress of major activities associated
~ with that section, whether planned, in progress, or completed, including relevant dates. Each “recent
activities” subsection shall include details of activities during the previous month. Each “expected
activities” subsection shall include a brief list of major activities planned for the current month.

Seller shall complete certify, and deliver this form of Progress Report to , together with all
attachments and exhibits.

A. Executive Summary.

Provide an overview of the Facility, including technology, size, location, and ownership, and a brief
chronological cumulative summary of the major activities completed at the Facility. Include the
date each item was added to the summary. '
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Financing Activities.
1. Overview of financing activities. Provide a summary of the status and progress of each

major financing activity, including the date of execution of significant documents, and
information on the expected timing of future significant activities.

2. Recent fmancmg activities. Describe in detail the financing activities that occurred during
the previous Calendar Quarter. :

3. Expected financing activities. List the fmancmg activities that are expected to be
performed during the current Calendar Quarter.

Major Equipment Procurement.

1. Overview of major equipment procurement activities. For each type of equipment, list
the number of each major item to be procured, the manufacturer, model number (if
applicable), and rating, List the delivery schedule (expected or actual as applicable),
breaking out the number of each item to be procured or delivered in each Calendar Quarter.

2. Recent major equipment procurement activities. Describe in detail the major
equipment procurement activities that occurred during the previous Calendar Quarter.

3. . Expected major equipment procuremeni activities. List the major equipment
procurement. activities that are expected to be performed during the current Calendar
Quatter.

Construction Activities. Include information on the status of any construction-related factors that
may affect the ability of the Facility to deliver Product to the Buyer. Include information on the -
Facility infrastructure, generating equipment, and major auxiliary equipment. Also include
information on the substations, switchyards,.gen-ties, telecommunications equipment or other
Interconnection Facilities that are the direct responsibility of the Facility.

1. Overview of major construction activities. Provide a summary of the status and progress
of each major construction activity for all portions of the Facility, including a schedule
showing expected or actual dates as applicable. Provide the name of the EPC Contractor,
the date of execution of the EPC Contract, and the date of issuance of a full Notice to
Proceed (or equivalent). For each major type of equipment, break out the number of each
item (to be) installed and/or commissioned in each Calendar Quarter.

2. Look-ahead construction schedule. Provide a look-ahead construction schedule covering
the following Calendar Quarter.

Interconnection Activities. Include information on interconnection-related factors that may affect

* the ability of the Facility to deliver Product to the Buyer. Include information on the status of

interconnection studies, Interconnection Agreements, design and construction of Interconnection
Facilities (e.g., substations, switchyards, gen-ties, system protection schemes, telecommunications
equipment to the extent not already covered in the Facility construction information), Network
Upgrades, and grid outage and/or interconnection schedules.

. t
1. Overview of interconnection activities. Provide a summary of the status and progress of
each major interconnection activity including dates of completion of significant activities
and expected timing of future activities,

2. Recent interconnection activities. Describe in detail the interconnection activities that
occurred during the previous Calendar Quarter.

3. Expected interconnection activities. List the interconnection activities that are expected
to be performed during the corrent Calendar Quarter.

Startup. Include information on the status of activities related to preparation for Commercial
Operation, inclnding progress towards the items set forth in Exhibit H-2, the requiremernts and
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notifications of the grid operator and PTO, and any other activities that must be conducted before
the Facility may deliver Energy to the grid and/or declare Commercial Operation.

1. Overview of startup activities.- Provide a summary of the status and progress of each
: major startup activity including dates of completion of significant activities and expected
timing of future activities :

2. Recent startup activities. Describe in detail the startup activities that occurred during the
"' previous Calendar Quarter.

3. Expected startup activities.. List the startup activities that are expected to be performed
during the current Calendar Quarter.

I, : » on behalf of and as an authorized representative of ,do
hereby certify that the mformatlon contained in this Progress Report is true and accurate, and reflects, to
the best of my knowledge, the current status of the construction of the Facility as of the date specified
below.

By:
Name:
Title:
Date:

Exhibit F
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EXHIBIT G-1
~ COMMERCIAL OPERATION CERTIFICATION

In accordance with the terms of that certain Renewable Power Purchase Agreement. dated

(the “Agreement”) by and between the City and County of San Francisco, acting by and

through its Public Utilities Commission, CleanPowerSFE (“Buyer”) and (“Seller”) to declare
and recognize the Commercial Operation Date of the Facility, Seller shall provide all of the documents set
forth herein to Buyer as of the Commercial Operation Date. All terms not defined herein shall have the
meaning set forth in the Agreement. ;

L.

A certification from an authorized officer of Seller, substantially in the form of Exhibit G-2 dated
as of the Commercial Operation Date; and

A certificate or report from a Licensed Professional Engineer containing all of the following:

(a)
(b)

©
@

©

A statement that the Facility has achieved Mechanical Completion and the date on which
it was achieved;

A statement that the Facility has successfully achieved Facility Testing Completion and

. the dates on which Seller has accepted the test results;

A statement that the electrical collection system for the Facility comprising the total
installed power capacity referenced in (b) is substant:al‘v complete, functional, and
energized for the Facility;

A statement that the Facility performance test under Seller’s EPC contract demonstrated

peak Facility electrical output of MW AC at the Delivery Point, as adjusted for ambient :
conditions on the date of the performance test (“Installed Capacity”); and

A statement that the Facility has achieved Substantial Completion and the date on which it
was achieved.

Seller has provided to Buyer all documents which demonstrate that Seller has satisfied all of the
applicable requirements for the interconnection of the Facility to the CAISO Grid and delivery of
Product to the Delivery Point.

Seller has provided final Site Drawings to Buyer.

(a)

()

. Definitions.

“Mechanical Completion” means that (i) all components and systems of the Facility have.
been properly constructed, installed and functionally tested according to EPC Contract

requirements in a safe and prudent manner that does not void any equipment or system

warranties or violate any permits, approvals or Laws; (ii) the Facility is ready for startup .
testing and commissioning; (iii) Seller has provided written acceptance to the EPC

Contractor of mechanical completlon as that term is specifically defined in the EPC

Contract.

“Facility Testing Completion” means the written acceptance to the EPC Contractor of the
completion of startup testing / commissioning, emissions testing (as applicable), and
performance / acceptance / warranty testing (all such testing shall be collectively referred
to as “Facility Testing”) as required under the EPC Contract. The objectives of the tests
shall be generally (i) to verify that the Facility has been properly designed and constructed
to meet the performance and operating requirements of the EPC Contract; (i) verify peak
electrical output of no less than ninety percent (90%) of the Contract Capacity for the
Facility at the Delivery Point, as adjusted for ambient conditions on the date of the
performance test; and (iii) to assure warranty coverage for eqmpment and systems over
their watranty periods.
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(©)

“Substantial Completion” means when the following has occurred: (i) the Facility is
sufficiently complete, in accordance with the EPC Contract, that Seller has full and
unrestricted use and benefit of the Facility in the use for which it is intended; (i1) the Facility
has achieved Mechanical Completion; (iii) utilities are fully connected and operating
normally; (iv) all necessary permits have been issued; (v) the Facility is fully and properly
interconnected and synchronized with the electrical grid -and is capable of producing

-electricity in accordance with the EPC Contract; (vi) the operating manual has been
‘approved by Seller; (vii) all work other than incidental corrective and incidental punch list

work is complete; and (viii) Seller has provided written acceptance to the EPC Contractor
of substantial completion as that term is specifically defined in the EPC Contract.
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EXHIBIT G-2 ,
COMMERCIAL OPERATION CERTIFICATION

This certification (“Certification”) of Commercial Operation is delivered by (“Seller”) to

the City and County of San Francisco, acting by and through its Public Utilities Commission,
CleanPowerSF (“Buyer”) in accordance with the terms of that certain Renewable Power Purchase
‘Agreement dated (“Agreement”) by and between Seller and Buyer. All capitalized terms used in
this Certification but not otherwise defined herein shall have the respective meanings assigned to such terms
in the Agreement.

2.

3.

10.

11

12.

Seller hereby certifies and represents to Buyer the following: -

Mechanical Completion of the Facility was achieved on [DATE] .

Facility Testing Completion successfully occurred on: [Seller to indicate each type of Facility
Testing and date completed] :

NAME OF TEST [DATE]

NAME OF TEST [DATE]

NAME OF TEST [DATE]

Substantial Completion of the Facility was achieved on [DATE] .

Pre-parallel inspection of the Facility was successfully completed on __[DATE]__.

Authorization to parallel the Facility was obtained on IDATE]

Telemetéring / SCADA visibility with PTO and CAISO grid control and pobwer dispatch centers
was obtained for the Facility on [DATE] .

Reliability Network Upgrades (as defined in the CAISO Tariff) were completed on the Facility on
[DATE]

Power system stabilizer testmg and ca11b1 ation was obtained for the Fac1hty on_ [DATE]_____
or, O was not required. :

Full Capacity Deliverability Status Finding from CAISO was obtained for the Facility on
[DATE] or, 0 was not required because the FPacility is Energy Only.

The Participating Transmission Provider or Distribution Provider has provided documentation
supporting full unrestricted release for Commercial Operation by [Name of Participating
Transmission Owner as appropriate] on [DATE]

The CAISO has provided notification supportmg Commercial Operation, in accordance w1th the
CAISO tariff on [DATE]___ _

A certified statemnent of the Licensed Professional Engineer, attached hereto, has been provided as

evidence of Commercial Operation of the Facility to provide Product and meet, at a minimum, the
requirements indicated herein.
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EXECUTED by SELLER this __

Seller:
Signature:

Name:

Title:

day of
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EXHIBIT H

DELIVERY START DATE CONFIRMATION LETTER

In accordance with the terms of that certain Renewable Power Purchase Agreement dated ‘
(“Agreement”) by and between the City and County of San Francisco, acting by and through its Public
Utilities Commission, CleanPowerSF, (“Buyer”) and , (“Seller”), this letter (“Delivery
Start Date Confirmation Letter”) serves to document Seller’s notice that (i) the requirements for the
occurrence of the Delivery Start Date have been satisfied as specified in the Agreement, as of this
day of , (the “Delivery Start Date”). All capitalized terms not defined herein shall have the
meaning set forth in the Agreement. ’

Seller represents to Buyer that it has been granted status as an Exempt Wholesale Generator. In
addition, Seller provides the following FERC Tariff information for reference purposes only.

" Tariff: Dated: - Docket Number:

N WITNESS WHEREOF, Scller has caused th

aHer has caus 115 Delivery Start Date. Confirmation Letter to be rhﬂy

YOLY ODrdic sasds i i O U0 Gl

executed by its authorized representative as of the date provided below.

Bj':

Name:

Title:

Date:
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ADDED TO Exhibit G

EXHIBIT 1-1
) LETTER OF CREDIT
[Issumg Bank Letterhead and Address]
STANDBY LETTER OF CREDIT NO. XXXXXXXX

‘Date: [Insex_‘t issue date]

Beneficiary: City and County of San Applicant: [Insert name and address of

Francigen, acting by and , Applicant]
through its Public Utilities -

Commission, CleanPowerSF

525 Golden Gate Avenue

San Francisco, CA 94102

Attn:

Expiry Date: [insert expiry date]

Ladies and Gentlemen:

By order of [insert name of Applicant] (“Applicant”), we hereby issue in favor of the City and County

of San Francisco, acting by and through its Public Utilities Commission, CleanPowerSF, (the
“Beneficiary™) our irrevocable standby letter of credit No. [insert number of letter of credit] (“Letter of
Credit”), for the account of Applicant, for drawings up to but not to exceed the aggregate sum of U.S.
$ [insert amount in figures followed by (amount in words)] (“Letter of Credit Amount™). This Letter of
Credit is available with [insert name of issuing bank, and the city and state in which it is located] by
sight payment, at our offices located at the address stated below, effective immediately, and it shall expire
at our close of business on [insert expiry date] (the “Expiry Date”). -

1.

Funds under this Letter of Credit are available to the Benef1c1ary agamst presentation of the
following documents:

Beneficiary’s signed and dated sight draft in the form of Exhibit J-2 hereto, referencing this Letter
of Credit No. [insert number] and stating the amount of the demand; and

One of the following statements signed by an authorized representative or officer of Beneficiary:

A

Pursuant to the terms of that certain [insert name of the agreement] (the
“Agreement”), dated [insert date of the Agreement], between Beneficiary and [insert
name of Seller under the Agreement], Beneficiary is entitled to draw under Letter of
Credit No. [insert number] amounts owed by [insert name of Seller under- the -
Agreement] under the Agreement; or

“Letter of Credit No. [insert number] shall expire in thirty (30) days or less and [insert

name of Seller under the Agreement] has not provided replacement securlty
acceptable to Beneficiary.

Special Conditions:
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1. Partial and multiple drawings under this Letter of Credit are allowed;

2. All banking charges associated with this Letter of Credit are for the account of the Applicant;
3. This Letter of Credit is not transferable; and
4. . The Expiry' Date of this Letter of Credit shall be automatically extended ,withouf a written

amendment for a period of one year and on each successive Expiry Date, unless at least sixty (60)
days before the then current Expiry Date, we notify you by registered mail or courier that we elect
not to extend the Expiry Date of this Letter of Credit for such additional period.

We engage with you that drafts drawn under and in compliance with the terms of this Letter of
Credit shall be duly honored upon presentation, on or before the Expiry Date (or after the Expiry Date as
provided below); at our offices at [insert issuing bank’s address for drawings].

All demands for payment shall be made by presentatlon of originals or copies of documents; or by

- facsimile transmission of documents to [msert fax number], Attention; [insert name of issuing bank’s
receiving department], with originals or copies of documents to follow by overnight mail. If presentation
is made by facsimile transmission, you may contact us at [insert phone number] to confirm our receipt of
the transmission. Your failure to seek such a telephone confirmation does not affect our obligation to honor

such a presentation.

: Our payments aga.mst complying presentatxons under this Letter of Credit shall be made no later
than on the sixth (6th) banking day following a complying presentation.

Except as stated herein, this Letter of Credit is not subject to any condition or qualification. It is
our individual obligation, which is not contingent upon reimbursement and is not affected by any .
agreement, document, or instrument between us and the Applicant or between the Beneficiary and the
Applicant or any other patty.

Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by
the Uniform Customs and Practice for Documentary Credits, 2007 Revision, International Chamber of
Commerce (ICC) Publication No. 600 (the “UCP 600”); provided that, if this Letter of Credit expires during
an interruption of our business as described in Article 36 of the UCP 600, we shall honor drafts presented
in compliance with this Letter of Credit within thirty (30) days after the resumption of our business and

effect payment accordingly. The law of the State of New York shall apply to any matters not covered by
the UCP 600. .

Por telephone assistance regarding this Letter of Credit, please contact us at [insert number and
any other necessary details].
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EXHIBIT I-2
SIGHT DRAFT

TO: [INSERT NAME AND ADDRESS OF PAYING BANK]

AMOUNT: § . DATE:
AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF " THE AMOUNT
OF US.$ US. DOLLARS) DRAWN

UNDER [INSERT NAME OF ISSUING BANK] LETTER OF CREDIT NO. XXXXXX.

TV VY TR T n Al

. .l\LA.VLLL LuiNLO A D Y*'\JLL\J VVD.

[INSERT PAYMENT INSTRUCTIONS]

DRAWER

By:

Name and Title
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EXHIBIT J'
CAISO CHARGE CODES

The following table sets forth an initial allocation of Charge Codes, which may represent credits as well as
charges, between Buyer and Seller as they exist as of the Effective Date of this Agreement with the objective
of implementing cost and revenue allocations pursuant to Section 5.6. The Parties shall mutually agree
upon a final allocation in the Net Buyer Settlements Protocol.

Charge Charge Code Description PPA - |Net Buyer Net Seller
Code : : Section CAISO CAISO
Settlements | Settlements
701 Forecasting Service Fee 5.6(e)(@)(A) | Excluded | Included
1487 | Emergency Energy Exchange Program Neutrality | 5.6(e)(iii) | Excluded | Included
, - | Adjustment ~
1591 | EP Penalty Charge due CAISO Trustee 5.6(e)(it) Excluded | Included
1592 | EP Penalty Allocation Payment _ 5.6(e)(vi) Included | Excluded
4515 | GMC Bid Trausaction Fee 5.6(e)(3)C) | Excluded | Included
4560 .| GMC Market Services Charge V 5.6(e)A)(C) | Excluded | Included
4561 | GMC System Operations Charge 5.6(e)(A)(C) | Excluded | Included
4575 | GMC ~ Scheduling Coordinator Identification 5.6(e)AXC) | Excluded | Included
Charge ’

6011 | Day Ahead Energy, Congestion, Loss Settlement | 5.6(e)(vi) Included -| Excluded

6100. | Day Ahead Spinning Reserve Capacity Settlement | 5.6(e)(vi) | Included | Excluded

6124 | No Pay Spinning Reserve Settlement 5.6(e)(ii) Excluded | Included
6170 | Real Time Spinning Reserve Capacity Settlement | 5.6(e)(vi) Included | Excluded
6200 | Day Ahead Non-Spinning Reserve Capacity 5.6(e)(vi) Included | Excluded
Settlement '
6224 | No Pay Non-Spinning Reserve Settlement 5.6(e)(iD) Excluded | Included
16270 | Real Tume Non-Spinning Reserve Capacity 5.6(e)(vi) Included | Excluded
Settlement .
6460 | FMM Instructed Imbalance Energy 5.6{e)(vi) Included | Excluded
6470 | Real Time Instrocted Imbalance Energy ©15.6(e)v) | Inclnded - | Excluded
| Settlement
6475 | Real Time Uninstructed Imbalance Energy 5.6(e)(vi) Included* | Excluded*
Settlement ' ' A
6482 | Real Time Excess Cost for Instructed Energy 5.6(e)(vi) Included Excluded
. Settlement - ' ' :
6486 | Real Time Excess Cost for Instructed Energy 5.6(e)n) | Excluded | Included
- | Allocation
6488 | Exceptional Dispatch Uplift Settlement : 5.60(e)(vi) | Included | Excluded
6500 | Day Ahead Regulation Up Capacity Settlement 5.6(e)(vi) | Included | Excluded
6524 | Non Compliance Regulation Up Settlement 5.6(e)(i1) Excluded | Included

6570 | Real Time Regulation Up Capacity Settlement 5.6(e)(vi) Included | Excluded -

6600 | Day Ahead Regulation Down Capacity Settlement | 5.6(e)(vi) | Included | Excluded

6620 | RUC and RTM Bid Cost Recovery Settlement 5.6(e)(vi) Included | Excluded

6624 | Non Compliance Regulation Down Seftlement 5.6(e)(ii) Excluded | Included

6630 | IFM Bid Cost Recovery Settlement 5.6(e)(vi) Included | Excluded
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6636 | IFM Bid Cost Recovery Tier 1 Allocation 5.6(e)(vi) Included . | Excluded

6670 | Real Time Regulation Down Capacity Settlement | 5.6(e)(vi) Included | Excluded

6800 | Day Ahead Residual Unit Commitment (RUC) 5.6(e)(vi) Included | Excluded
Availability Settlement '

6824 | No Pay Residual Unit Commitment (RUC) 5.6(e)(ii) Exéluded | Included
Settlement :

7070 | Flexible Ramp Forecast Movement Settlement 5.6(e)(vi) Incloded | Excluded

"1 7071 | Daily Flexible Ramp Up Uncertainty Capacity 5.6(e)(v1) Included | Excluded
Settiement '

7077 | Daily Flexible Ramp Up Uncertainty Award 5.6(e)(iii) | Excluded | Included
Allocation

7078 | Monthly Flexible Ramp Up Uncertainty Award 5.6(e)(i1i) Excluded Included

A"nnof on

7081 | Daily Flexible Ramp Down Uncertainty Capac1ty 5.6(e)(vi) Included | Excluded

Settlement
7087 | Daily Flexible Ramp Down Uncertainty Award 5.6(e)(iil) * | Excluded | Included
Allocation :
7088 | Monthly Flexible Rarnp Down Uncertainty Award | 5.6(e)(iti) Excluded | Included
Allocation
7251 Regulation Up Mileage Payment A 5.6(e)(vi) Included Excluded
7261 | Regulation Down Mileage Payment : 5.6(e)(vi). | Included | Excluded
7891 | Monthly CPM Settlement 5.6(e)(vi) Included | Excluded
7989 | Invoice Deviation Interest Distribution 5.6(e)(i)(C) | Included | Excluded
7999 | Invoice Deviation Interest Allocation A 5.6(e)a)(C) | Included Excluded
8526 | GIP Forfeited Deposit Allocation : 5.6(e)(vi) |Included | Excluded
8830 | Monthly Resource Adequacy Availability 5.6(e)1)(B) | Excluded | Included
Incentive Mechanism Settlement
8831 | Monthly Resource Adequacy Availability 5.6(e)@)(B) | Excluded | Included

Incentive Mechanism Allocation

* Note that while CC6475 is the responsibility of the Buyer, Seller shall credit Buyer for certain related

adverse settlements from uninstructed Delivered Energy in excess of the Dispatch Instruction, per Section
5.6(b)(iv).
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EXHIBIT K
BUYER AS SCHEDULING COORDINATOR

Transfer of SC Obligations.

¢)) Upon transfer of Scheduling Coordinator obligations from Seller to Buyer pursuant to
Section 5.6(a)(ii) of the Agreement, Seller shall not (i) authorize or designate any other
party to act as Scheduling Coordinator for the Facility, or (it) revoke Buyer’s authorization
to act as Seller’s. Scheduling Coordinator for the Facility unless agreed to in writing by
Buyer. ' '

(2) At least ninety (90) days prior to the end of the Delivery Term, Seller shall take all actions
necessary to terminate the designation of Buyer or Buyer’s designee as Seller’s SC. These
- actions shall include. (i) submission of a designation of a new SC for Seller to'the CAISO,
(ii) causing the newly designated SC to submit a letter to the CAISO accepting the
designation, and (iii) informing Buyer and/or its designee of the last date on which Buyer

or its designee withbe Seller’s SC.

Amendments to the Agreement. As of the date that Buyer or its designee assumes Scheduling
Coordinator responsibilities, the following amendments to the Agreement shall take effect.

H Amendments to Article 1 — Definitions.
(@)  The following definitions shall be deleted from Article 1:

Buyer DAM Bid Price

Customer Market Results Interface
DA Percentage .

Net Buyer CAISO Settlements

Net Buyer CAISO Settlements Protocol

Scheduling Infrastructure Business Rules
(i1) The following definitions shall be added to Article 1:

Net Seller CAISO Settlements: has the meaning set forth in. Section 5.6(f)(v).

Net Seller CAISO Settlements Protocol: Has the meaning set forth in Section
5.6(e)(vi).

) Section 4.1(a), Monthly Invoices, shall read as follows:

Seller shall provide to Buyer no sooner than the tenth (10th) calendar day of each month
an invoice for the Product and Deemed Delivered Energy for the prior month based upon
meter data for Energy delivered in such calendar month, and for other amounts due to or
from Seller hereunder. Buyer or its Scheduling Coordinator, shall provide Seller with all
necessary CAISO settlement data and the CAISO Charges Invoice no later than five (5)
Business Days following receipt of the settlement statements from CAISO in a form
mutually agreed upon by Buyer and Seller. Except for Deemed Delivered Energy and
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&)

@)

Replacement Product, all Energy purchased under this Agreement must be measured by
the Facility’s CAISO revenue meter to be eligible for payment under this Agreement.

) The “Monthly Payment” for each month will be an amount equal to the summatlon
of the following for each Settlement Interval in such month

(A)  the product of (I) the Energy delivered pursuant to this Agreement as
measured by CAISO metering and settlement data (“Delivered Energy”)
for such Settlement Interval, multiplied by (II) the Contract Price, plus

®) the product of (I) the Deemed Delivered Energy for such Settlement
Interval, times (II) the Contract Price, [plus/minus]

© the Net Seller CAISO Settlements for such Settlement Interval

n
Monthly Payment = Y, {[Delivered Energy MWh;] x [Contract Price; $]} +
i=1 ‘
([Deemed Delivered Energy MWh] x [Contract Price; $]) +/— [Net Buyer CAISO

Settlements;)
(1) The Invoice shall include:

(A) the hourly quantities of Delivered Energy delivered in the prior month;
(B) a calculation of the Monthly Payment as set forth in Section 4.1(a)(i);

< credits for WREGIS Certlﬁcate Deficits pursuant to Section 3.5(c)(1i), if
: any;

(D) The quantity of Replacement Product provided by Seller in such month;
(B) A calculation of the Deemed Delivered Energy for such month; and

(F) any other amounts due to or from Seller hereunder.

Section 5.5(d) Metering, is deleted in its entirety and rep]a;:ed with the following:

Metering. All Energy from the Facility must be delivered through a CAISO revenue meter
dedicated solely to the Facility. The meter data will account for transformer losses and will
be programmed to reflect losses to the Delivery Point, consistent with CAISO
requirements. Seller shall (subject to Section 4.1(f)) bear all costs relating to all metering
equipment installed to accommodate the Facility. Seller shall grant to the Scheduling
Coordinator (whether Buyer or Buyer’s designee) rights to retrieve the meter reads directly
from the CAISO meter at the Facility site through both (i) physical access and (ii) remote
electronic access as necessary for the Scheduling Coordinator to meet its obligations under
the CAISO Tariff and other applicable rules. Seller shall maintain an updated record of
programmed metér parameters (such as channel configuration and other relevant settings)
that is accessible and reasonably acceptable to Buyer. In addition, Seller shall provide all
meter data in a form reasonably acceptable to Buyer.

Section 5.5(e) Facility Data, is deleted in its entirety.
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&) Section 5.6, Scheduling, Forecasts, and Outages, shall be deleted in its éntirety and

replaced with the following:

(@)

®)

Scheduling Coordinator Services.

(M)

(i) -

i)

(iv)

(v)

Buyer shall provide (or cause to be provided) all required Scheduling

. Coordinator services for the Facility, Seller shall take all actions and
.execute and deliver to Buyer and the CAISO all documents reasonably

necessary to authorize, designate, or re-designate Buyer or Buyer’s
designee as Scheduling Coordinator for the Facility.

Seller shall not (A) authorize or designate any other party, to act as
Scheduling Coordinator for the Facility, or (B) revoke Buyer’s
anthorization to act as Seller’s Scheduling Coordinator for the Facility

" unless agreed to in writing by Buyer.

At least ninety (90) days prior to the end of the Delivery Term, Seller shall
take all actions necessary to terminate the designation of Buyer or Buyer’s
designee as Scheduling Coordinator for the Facility. These actions shall
inclade (A) submitting a designation of a new Scheduling Coordinator for
Seller to the CAISO, (B) causing the newly designated Scheduling
Coordinator to submit a letter to the CAISO accepting the designation, and

. {C) informing Buyer and/or its designee of the last date on which Buyer

il 28

or its designee will be Scheduling Coordinator for the Facility.

. Bach Party shall use commercially reasonable efforts to facilitate the other

Party to meet its respective obligations under applicable CAISO, PTO,

- FERC, CEC, or other requirements of a Governmental Authority.

CAISO Notices and Data.

(A) Buyer shall provide Seller with access to a remotely-accessible
system through which Seller shall submit to Buyer all notices and
updates required under the CAISO Tariff regarding the Facility’s
status including, but not limited to, all outage requests, forced
outages, forced outage reports, clearance requests, or must offer .
waiver forms. Seller will cooperate with Buyer to provide such
notices and updates. If the system is not-accessible, Seller shall
promptly submit such information to Buyer telephonically or
electronically to the personnel designated in the Cover Sheet to
receive such information.

®) Seller shall provide information to Buyer that is required for the
CAISO’s Master Data File and Resoumrce Data Template (or
successor systems) for the Facility consistent with this Agreement
and the CAISO Tariff. Neither Party shall change such data
without the other Party’s prior written consent.

Real-Time Market Scheduling. Buyer will submit Economic Bids or Self-

Schedules at the CAISO Settlement Point into the Real-Time Market (including
both the FMM and the RTD).

@

Positive Uninstructed Deviations. If the RTD Price is lower than the Buyer
RTM Bid Price in any Settlement Interval, Seller shall credit Buyer on the
monthly invoice for the product of (1) Buyer RTM Bid Price minus the
RTD Price, and (2) the quantity of Energy produced by the Facility in
excess of the CAISO dispatch instruction (positive deviations) for that
Settlement Interval (‘“Positive Uninstructed Deviation Credit”™).

Exhibit L
Page 3

159



(i)

Deemed Delivered Energy

(A) If a Bid Curtailment occurs, Seller will reasonably calculate

consistent with Good Utility Practices the difference in MWh
between the Final Output Estimate for the Facility and actual
Delivered Energy attributable to such Bid Curtailment (“Deemed
Delivered Energy”). Parties shall share documentation necessary
to create or support such calculation. Seller shall include
supporting documentation and calculations related to such
Deemed Delivered Energy with the monthly invoice.

(B) If either Party believes that the Final Qutput Estimate is an
inaccurate estimate of the quantity of Epergy the Facility
reasonably could have generated based on Facility availability,
msolation, and other relevant meteorological conditions, the
Parties will agree upon the use of (1) the Day-Ahead Forecast, (2)
the Seller Day-Ahead Forecast, (3) the third-party version of the
Seller Day-Abead Forecast, or (4) another mutually agreed upon
methodology to determine the Final Qutput Estimate.

() In the event of an overlapping Bid Curtailment and a Curtailment
Order, Seller shall exclude Energy curtailed during such
Curtailment Order time period from the calculation of Deemed
Delivered Energy.

D) In addition to paying Seller for all Delivered Energy hereunder,
Buyer shall pay Seller the Contract Price for Deemed Delivered
Energy.

(c) CAISO Costs and Revenues.

(1)

(i1)

Seller shall be responsiblé for “Administrative CAISO Charges” or
amounts payable to the CAISO by the Facility’s- Scheduling Coordinator,
defined as:

(A) the Forecast Fee assessed to the Facility;
(B) the CAISO Resource Adequacy Costs associated with the Facility;

(C)  all CAISO costs, penalties and other charges (such as the
. Scheduling Coordinator ID Charge) that are assessed to the
Facility or the Scheduling Coordinator for the Facﬂxty that are not -
related to the:

. generation, operation, or dispatch of the Facility;
2) scheduling in the CAISO markets; and
3) delivery of the Product to the Delivery Point.

D) all CAISO costs related to participation in CAISO variable or
intermittent energy resource programs.

Seller shall be responsible for CAISO charges, costs, and penalties
resulting from (A) the unavailability of the Facility, (B) Seller’s failure to
notify Buyer of outages in a timely manner (in accordance with the CAISO
Tariff and as set forth herein), or (C) any other failure by Seller to abide
by the CAISO Tariff, this Agreement, or with any CAISO dispatch

" instruction or Curtailment Order, or the Forced Outages notice provision

in Section 5.6(k), (D) any Seller actions or inactions that cause Buyer or
Buyer’s SC to fail to comply with the CAISO Tariff, including any notice
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@

()

- (1i1)

(iv)

W

(vi)

(vi)

requirement for outages or Forced Outages, or any CAISO dispatch
instruction or Curtailment Order, or (E) penalties related to non-
performance with respect to an Ancillary Services and Residual Unit
Commitment awards due to conditions within Seller’s control.
Notwithstanding the foregoing, Buyer shall be responsible for any non-

performance penalties due solely to decreases in solar irradiance.

If during the Delivery Term, the CAISO implements or has implemented
any sanction or penalty related to scheduling, outage reporting, or
generator operation, and any such sanctions or penalties are imposed upon
the Facility or to Buyer or Buyer’s SC due to the actions or inactions of
Seller, the cost of the sanctions or penalties shall be the Seller’s
responsibility.

Seller shall be réspdnsible for all' CAISO fees, charges, and penalties
imposed as a result of deviations between RTD Scheduled Energy and
Delivered Energy during any Settlement Interval except for those charges

- due solely to real-time uninstructed Energy caused by decreases in solar

irradiance. . '

Charges, costs, penalties, and other amounts described in subsections

"5.6(c)(i)~(iv) for each Settlement Period are collectively the responsibility

of the Seller (“Net Seller CAISO Settlements”). Positive Net Seller
CAISO Settlements will be added as a charge on the monthly invoice and
pegative Net Seller CAISO Settlements will be credited to Buyer on the
monthly invoice.

Buyer shall retain all CAISO net revenues, credits, and other payments
(such as Bid Cost Recovery) associated with the Facility, other than Net
Seller CAISO Settlements.

Exhibit K sets forth an initial allocation of responsibility for Charge Codes -
consistent with this Section 5.6(c). Following the Execution Date, the
Parties shall cooperate to prepare and mutually agree upon a written
protocol (the “Net Seller CAISO Settlements Protocol”) to set forth
appropriate administrative details to carry out the calculation and
allocation of CAISO costs and CAISO revenues described in this Section
5.6(c). In the event that the Charge Codes agreed to by the Parties in the
Net Seller CAISO Settlements Protocol are amended or deleted or new
CAISO charges, costs, revenues, penalties, or fees are implemented, the
Party who is the SC at the time that Charge Codes are amended, deleted,
or added shall promptly notify the other Party and the Parties shall
mutually agree upon adjustments to the Net Seller CAISO Settlements.
Protocol as necessary to allocate the new or amended CAISO costs and

revenues in a manner that i1s consistent with the intent of this Section
5.6(e).

Variable or Intermittent Energy Resource Programs. During the Term, Buyer may

direct Seller to participate in any CAISO program for scheduling variable or
intermittent energy résources at Seller’s sole cost, as described in Section
5.6(e)(1)(D), and discretion to the extent that such participation is consistent with
Seller’s obligations under this Agreement and the CAISO Tariff. Buyer shall use
commercially reasonable efforts to facilitate Seller’s participation in such
programs. :

Forecasts. Seller shall use generally accepted industry standards to produce the
forecasts described hereunder. All forecasts sahll be based on P-90 values. If Seller

Exhibit L
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does not follow Section 4.8.2 of the CAISO Tariff with respect to forecasting, then
upon Buyer’s written request, Seller shall also retain, at Seller’s expense, a third-
party forecasting service reasonably acceptable to Buyer to produce such forecasts,
in addition to those forecasts produced by Seller. Seller shall provide identical
input data to such third-party service provider as are used to produce Seller’s own
forecast. Such forecast(s) shall be provided to Buyer in a manner reasonably
acceptable to Buyer If, during any given calendar month, the forecast error of such
third-party service is larger than the forecast error of the forecasts produced by the
Seller, determined as the sum of squared errors between the Day-Ahead Seller
Forecast, for each respective forecast, and actual hourly production, then Buyer
shall reimburse Seller for such third-party forecasting service costs.

®) No later than thirty (30) calendar days prior to the end of each Contract
Year, Seller will provide a forecast of available capacity and production
(“Annual Forecast™) detailing hourly expected available generation and
monthly-capacity and all proposed Planned Outages for the next Contract
Year. No later than five (5) Business Days prior to any change to the
Planned Outage schedule for such Contract Year, or such other time
designated by Buyer as necessary to meet its obligations to the CAISO as
SC for the Facility, Seller will provide notice to Buyer with an updated
Annual Forecast reflecting the updated Planned Outage schedule, which
will automatically supersede the prior Annual Forecast for such Contract
Year. During the Delivery Term of this Agreement, Seller shall not
schedule Planned Outages of more than twenty-four (24) hours during the
period of reljability accounting (initially the period between June 1st and
September 30th but subject to changes at Buyer’s discretion in order to
conform to the CAISO’s Availability Assessment procedures).

(i1) No later than ten (10) calendar days prior to the first day of each month of
the Delivery Term, or such other time designated by Buyer as necessary
to meet its obligations to the CAISO as SC for the Facility,. Seller shall
provide an electronic update, in a format specified by Buyer, to the Annual
Forecast for that calendar month (“Monthly Forecast”). The Monthly
Forecast shall include hourly available capacity and expected generation
and all Planned Outages.

(iii)  No later than seven (7) calendar days prior to the first day of each week of
the Delivery Term, or such other time designated by Buyer as necessary -
‘to meet its obligations to the CAISO as SC for the Facility, Seller shall
provide a weekly forecast of available capacity and production and any
changes in Planned Outages (“Weekly Forecast™). The Weekly Forecast
shall include hourly ava11able capacity and generation and all Planned
Outages

@iv) By 5:30 PM Pacific Time on the Business Day immediately preceding the
date of delivery, or such other time designated by Buyer as necessary to
‘meet its obligations to the CAISO as SC for the Facility, Seller shall
provide a forecast of available capacity and production for each hour of
the date of delivery (“Day-Ahead Seller Forecast”). The Day-Ahead
Seller Forecast shall include hourly available capacity and generation and
all Planped Outages.

Planned Qutages. If Buyer requests a change to the scheduled date of any Planned
Outage, Seller shall consider such request in good faith and notify Buyer of its
decision within seven (7) calendar days of receipt of Buyer’s request.

Exhibit L
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(k)

M

Forced Outages. Forced Outages shall be reported by Seller to Buyer verbally as
soon as practicable and in writing no later than such time as is necessary for Buyer
to meet its obligations to the CAISO as Scheduling Coordinator for the Facility.
Written notice of a Forced Outage lasting longer than one (1) hour shall include
the type of outage, start date and start time of outage, estimated or actual end date

- and end time of the outage, a text description of the cause of the outage and any
- other information the Seller deems necessary. for the Buyer to understand the

causes and impact of the (mtage. Seller shall notify Buyer as soon as practicable,
and no later than such time as is necessary for Buyer to meet its obligations to the
CAISO as Scheduhng Coordmator for the PFacility, whenever the Facility is
returned to service.

Curtaﬂment

i) Mandatory Curtailment Periods. Seller shall reduce delivery amounts as
directed by the Reliability Coordinator, CAISO, PTO, or any successor
thereto pursuant to a Curtailment Order. Buyer shall not be required to
pay Seller for the Product that Seller could have delivered to Buyer but for
such Curtailment Order.
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WSPP Agreement
Changes Effective August 12, 2019

This version includes all revisions approved by the Federal Energy Regulatory: Commission
(FERC) in orders issued through September 24, 2019. The most recent revisions are to the List of
Members within the Agreement, per the unpublished letter order dated September 24, 2019
(Docket No. ER19-2614-000). The FERC accepted the revisions effective August 12, 2019 for
metadata and, for each change in the Member List, on the applicable date of the change as stated
in its order. :

This version of the WSPP Agreement is prepared for the convenience of WSPP Members. The
WSPP Agreement as filed with the FERC is available at www.FERC.gov and specifically
http://etariff.ferc. gov/Tarifflist.aspx.

This explanatory page is not part of the WSPP Agreement and is not filed with the FERC,
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WSPP AGREEMENT

WSPP INC.
FIRST REVISED RATE SCHEDULE FERC NO. 6

Superseding

Rate Schedule FERC No. 6

© WSPP Inc. 2003
All rights reserved
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i. PARTIES:
The Parties to this WSPP Agreement (hereinafter referred £o as "Agreement") are
those entifies that have executed this Agreement, hereinafter sometimes referred to
individuaﬂy as "Pafty" ahd collectively as "Parties," but excluding any such entity
that withdraws its participation in the Agreement. An entity shall become a Party

on the date specified in Section 16.6.
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RECITALS

2.1

2.2

2.3

2.4

Through this Agreemén_t, the WSPP administers a multi—léteral, staﬁdardized
agreement applicable to capacity and/or energy transactions BetWeen members and
is availaﬁle to entities (which qualify for membership under Section 16) throughout
the entire continental United States, Canéda, and Mexico.

This Agreemént serves two functions. First, it sets ouf the rules applicable to t‘he‘
operatipn of the WSPP. Second, it sets out the ferms for the standardized agreement
used for capaéity and/or energy tfansactionsAbetween membg:rs. |

This Agreement facilitates physical transactions in capacity and/or energy under a

. FERC accepted or approved rate schedule (this Rate Schedule FERC No. 6).

Through the standardization of terms for transactions in capacity and/or energy
which facilitates such transactions, the public interest has been and will continue to

be served.
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3.

AGREEMENT:
In consideration of the mutual covenants and promises herein set forth, the Parties

agree as follows:
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DEFINITIONS:

The following terms, when used herein with initial cépitalization, Wh@tﬁer.in the singular

or in the plural, shall have the meanings specified:

Agreement: This ‘WSPP Agreement,\i'ncluding the Service Schedules ancI Exhibits
attached he;reto, aé amended; provided, howevér, that Cbnfirmation(s) are Ion

included within this definition.

Administrative Committee: A éub—committee of the Executive Committee in accordance
with Section 8.1.2.

Broker: An entity or person that arranges trades or brings together Pufchasers and Sellers
without taking title to the pbwer.

Business Day(s): Any day other than a Saturday or Sunday or a national (United States or

Canédian, whichever is applicable) holiday. United States holidays shall be
holidays observed by Federal Reserve member banks in Néw York City. Where
both the Seller and the Purchaser have their principal place of business in the United
States, Canadian holidays shall not apply. Similarly, where both the Seller and the.
Purchaser have their principal places of business in Canada, Canadian holidzIys
shall apply and United States holidays shall not apply. In situations where orIe
Party has its principal place of business within the Unitéd States and the other
Party's»principal place of business is within Canada, both United States ‘and‘
CarIadian holidays shall apply. |

. California ISO: The California Independent Syste;n Operator Corporation or any successor

organization.
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Confirmation( s ): The confirnia.tiéns for transactions de\}elopcd and made effective in
accordance with‘ Section 32 or Electronic Platform Confirmations.

Contract Price: The price agreed to between the Seller and the Purchaser for a transaction
under the Agreement ‘and Confirmation.

Contract Quantity: The amount of capacity and/or energy to be supplied for a transaction

under the Agreement.
Control Area: An electric system capable of r‘egulating its generation in ordgr to maintain
its interchange schedule with other electric systems and to contribute its freqﬁehcy
“bias obligation‘to the interconnection as specified in the North American Electric
Reliability Council (NERC) Operating Guidelines. |
Costs: As defined in Section 22.3 of this Agreement.

Damages Settlement Transaction: A transaction where, after non-performance under a

Confirmation, the Parﬁes enter info a second transaction for the purpose of finally .
settling damages incurred by the Performing Party due to non-performance of such
Confirmation.

Dealer: An entity or person that buyé or sells power and takes title to the power at some
‘point. ,

Deféulting Party: As defined in Section 22.1 of this Agreement.

Determination Period: As defined in Section 38.2 of this Agreement.

Documentary Writing: A document which is physically delivered by courier or U.S. mail,

or a copy of which is transmitted by telefacsimile or other electronic means.

Economy Energy Service: Non-firm energy transaction whereby the Seller has agreed to

sell or exchange and the Purchaser has agreed to buy or exchange energy that is

173



subject to immediate interruption upon notification, in accordance with the
Agreement, including Service Schedule A, and any applicable Confirmation.
Electric Utility: An éntity or lawful association which (i) is a publié utilify, Independent
Power Prociucer, ér Power Marketer regulated under applicable state law or the
Federal Power Act, or (ii) is exempted from such regulation under theb Federal
Power Act because it is the United States, a State or any political subdivision -
thereof or an agency of any of the foregoing, or a Rural Utilities Service
cooperative, or (iii) is a public utility, Independent Power Producer, or Power

Marketer located in Canada or Mexico that is similarly regulated.

Electronic Platform Confirmation: agreed terms and conditions. of a transaction,‘:which
agreement (a) was made through electronic entry of in.formation. and terms on, and
in a manner that complies with the procedures of, the applicable electronic trading
platqum or excﬁange, (b) includes, at a minimum, the Standard Coﬁfirmation
Provis‘ions, and (c) is available to either Party for retrieval from the applicable

electronic trading platform or exchange in printable or electronic form.

Electronic Writing:
(1)  Recorded oral conversation; or
‘ ) electronic communications, including but not limited fo e-mail, if the Parties
to the transaction use such method to create an electronic writing for the
Confirmation for such transaction and, except with respect to e-mail,
specifically agree to the method of electronic communication.
Electronic Writings shall not include the transmittal of a copy of a document

by electronic means, which is considered a Documentary Writing.
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ERCOT: Electric Reliability Council of Teﬁ(as, Inc., and any successor organization.

Event of Default: As defined in Section 22.1 of this Agreement.

Executive Committee: The committee established pursuant to Section 8 of this Agreement.
FERC: The Federal Energy Regulatory Comr'nission‘ or its regulatory successor.

Firm Capacity/Energy Sale or Exchange Service: Firm capacity and/or energy transaction

Wherebyvthe Seller has agreed to sell or exchange and the Purchaser has agreed fo
buy or exchange for a specified period available capacity with or without associated -
energy which may include a Physiéally—Settled Option and a capacity transaction
in aécordance with the Agreement, including Service Schedule C, and any
applicable Confirmation.

First Party: As defined in Section 27 of this Agreement.

Floating Price: As defined in Section 38.1 of'this Agreemgnt.

Gains: As defined in Section 22.3 of this Agreement.

Guarantee Agreement: 'An agreement providing a. guarantee issued by a parent conipany
| or another entity guaranteeing responsibility for obligations arising ﬁnder this
Agreement and Confirmation. A sample form of Guarantee Agreement is provided
in Bxhibit B. |
Guarantér: The entity providing a guarantee pursuant to a Guarantee Agreement,
Hub: An electronic communication center that functions as a ceﬁtral point to electronically
" receive and assemble data for offers to buy or sell power or transmission service
from each Party and make that data eléctronically available ‘coﬁcurrently to ali _

Parties.
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Incremental Cost: The forecasted expense incurred by the Sellér in providing an additional.

increment of energy or capacity during a given hour.

Independent Power Producer: An éntity which is a non-traditional public utility that

produces and sells eiectridity but which does not have a retail service franchise.
Letter of 4Credit: An irreVoéable, transferable, standby letter .of credit; issued by an issuer
aéneptable to the Party requiring the Letter of Credit.
Losses: As defined i.n‘Sec'tioin 22.3 of this Agreement.

Market Disruption Bvent: As defined in Section 38.2 of this Agreement.

NERC: North American Electric Reliability Council or any successor organization.

Non-Defaulting Party: As defined in Secti_on 22.1(a) of this Agreement.

Non-Performing Party: As defined in Section 21.3(a) of this Agreement.

Non-Standard Confirmation Provisions: Provisions other than Standard Confirmation

Provisions.

NYMEX: New York Mercantile Exchange and any successor organization.

Operating Agent: An agent of the WSPP as ‘may be designated by the Executivé
Committee from time to time.

Operating Committee: That committee established pursuant to Section 8 of this

Agreement,
Party or Parties: As defined in Section 1.of this Agreement.

Performing Party: As defined in Section 21.3(a) of this Agreement.

Power Marketer: An entity which buys, sells, and takes title to electric energy,

transmission and/or other services from traditional utilities and other suppliers.
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Physically-Settled Option: Includes (i) a call »option which is the right, but not the
| obligation, to buy an underlying power product as defined under Service Schedules
B or C according to the price and exercise terms set forth in the 'Co'nfirmation; and
(if) a put option Whicﬁ is the right, but not the obligation, to éell an underlying |
power product as defined under Service Schedules B or C according to the price

and exercise terms set forth in the Conﬁrmatioﬁ.
Premium: The ér’nount paid by the Purchaser of a Physically-Settled Option to the Seller

| of such option by the date agreed to by the Parties in the Confirmation.

Present Value Rate: As defined in Section 22.3(b) of this Agreement.

Purchaser: Any Party which agrees to buy or receive from one or more of the other Parties
any service pursuant to the Agreement and any applicable Confirmation.

Qualifying Facility: A facility which is a qualifying small power production facility or a

qualifying cogeneration facility as these terms are defined in Federal Power Act
* Sections 3(17)(A), 3(17)(C), 3(18)(A), and 3(18)(B); which meets the requirements
set forth in 18 C.F.R. §§ 292.203-292.209; or a facility in Canada or Mexico thét

complies with similar requirements.

Replacement Price: The price at which the Purchaser, acting in a conirﬁer_cially reasonable
manner, effects a purchase of substitute. capacity and/or energy in place of the
capacity and/or energy not delivered (for energy) or made available (for capacity
only) by the Seiler or, absent such a purchase, the market price for such quantity of
capacity and/or emergy, as' determined by the Purchaser in a commercially
reasonable manner, at the delivery point specified for the transaction in the

Confirmation.
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Resale Price: The price at which the Seller, acting in a commercially reasonable manner,
effects a resale of the capacity and/or energy not recei{fed‘by the Purchaser or,
absent such a resale, the market price for such quantity of capacity and/or energy,
as determined by the Seller Ain a commerciélly reasonable manner at the delivery

point specified for the transaction in a Confirmation.

Retail Entity: A retail aggregator or supplier or retail customer; providéd, however, only
those Retail Entities eligible for transmission servicc under the FERC’S pro forma

~ open access transmission tariff are eligible to become fnembers of the WSPP.

Second Party: As defined in Section 27 of this Agreenierit.

Seller: Any Party which agrees to sell or provide to one or more of the other Parties any
service pursuant to the Agreement and the applicable Confirmation.

Service Schedule: A schedule of services established pursuant to Section' 6 of this

Agreement on file with FERC as part of this Agreement.

Standard Confirmation Provisions: Provisions setting forth: Seller, Purchaser, period of .
delivery, schedule, delivery rate, delivefy points, type of service (e.g. Sewice
Schedule A, B, C or other), contract quantity? pricé, transmission path (if any), date,

- and certain additional information for physically seftled options (option type,
~ option style, exercise date or period, premium, premium payout date, and method

for providing notice of exercise).

Successor in Operation: The successor entity which takes over the wholesale electric
trading operations of the first entity either through a merger or restructuring. A

Successor in Operation shall not include an entity which merely acquires power
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* sales contracts froni the first entity either through a purchase or other means without
taking over the wholesale electric trading operations of the first entity.

Terminated Transaction: As defined in Section 22.2 of this' Agreement.

Termination Payment: As defined in Section 22.2 of this Agreement.

Trading Day: As defined in Section 38.2 of this Agreement.

Uncontrollable Forces: As defined in Section 10 of this Agreement or in a Confirmation.

Unit Commitment Service: A capacity and/or associated scheduled energy transaction or a

Physically-Settled >Option under which th¢ Seller has agreed to sell and the

: Purcﬁaser has agreed to buy from a spécif_ied unit(s) for a specified period, in

accordance with the Agreement, includiﬁg Service Sche&ule B, and any applicable -
Confirmation.

WSPP: WSPP Inc., a corporation organized in 1995 and duly existing under the Utah

Revised Nonprofit Corporation Act.

WSPP Default Transmissidn Tariff: The transmission tariff filed on behalf of WSPP

members with FERC as it may be amended from time to time.

WSPP Homepage: WSPP’s internet web site, www.wspp.org.
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5.  TERM, TERMINATION AND WITHDRAWAL:

5.1

52

53

This Agreement shall remain in effect until the Executive Committee, consistent

with the voting provisions of Section 8.3, votes to terminate this Agreement and

. FERC ac;cepts that termination, or FERC otherwise tetminates the Agreement.

Any Party may withdraw its participation as a member of the WSPP and as a Par§y
to this Agreament hy nroviding thirty (30) days prior written notice £ the Operating -
Agent and to the WSPP Homepage, and to all of its counterpérties to outstanding
transactions. As of the ef‘fect‘ivel date of any withdrawal, the withdrawing Party
shall have no further rights or vobliga.tions under this Agreement or as a member of
the WSPP, except with respepf 0 edch outstandqu Confirmation, all outstanding
rights and obligations arising under any such Confirmation and this Agreerﬁent
shall remain in full force and effect as if the withdrawal had not occurred. No Party

shall oppose, before any court or regulatory agencies having jurisdiction, any other

Party's withdrawal as provided in this Section.

Excépt és provided for in Section 5.2, after termination, or withdrawal with respect
to the withdrawing Party, all rights to services ﬁrovided under this Agreement shall
cease, and} no Party vshall claim or assert any continuing right‘ to such services
thereunder. Except as provided in Seption 5.2, no Party shall Be required to provide
services based in whole or in part on the existence of this Agreement or on the
provision of services under this Agreement beyorid the termination date, or date of
withdrawal with respect to the withdrawing Party. If the Parties haveéntered into

a master confirmation agreement only for WSPP transactions as that term is defined

in Section 32.10, the withdrawing Party shall have no further rights under that
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54

master confirmation agreement except for transactions that were outstanding at the

time of the withdrawal.

The Parties subject to FERC jurisdiction under the Federal Power Act shall have
the right to terminate their participation as a Member of the WSPP and as Party to
this Agreement and any Confirmation without the necessity of filing with or

approval by FERC, provided that such Parties comply with the requirements of

Section 5.2.
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6.

SERVICE SCHEDULES AND WSPP DEFAﬁLT TRANSMISSION TARIFF:

6.1

6.2

6.3

The Parties contemplate that they may, from time to time, add or remove Service

Schedules under this Agreement. The attachedlsérvice Schedules A through E for

Eco'nomy Energy Service, Unit Commitment Service, Firm Capacity/Energy Sale

or Exéhange Service, Operaﬁng- Reserve — Spinning and Operating Reserve —
Supplemehtal, and Energy Imbalance and Generator Imbalance Power, and Service
Schedule R for Renewable Energy Certificate Transactions: With And Without
Energy, are incorporated’into and made a part of this Agreement. Nc;thing
contained herein shall be construed as affecting in any way the right of the Parties
to jointly make applicatioﬂ to FERC for a change in. the--rates and charges,
classification, éervice, terms, or conditions affecting WSPP transactions uﬁder

Section 205 of the Federal Power Act and pursuant to FERC rules and regulations

- promulgated thereunder. Additional Service Schedules or amendments to existing

Service Schedules, if any, shall be adopted only by amendment of this Agreement
approved By the Executive Committee pursuant to Section 8.3 and shall become
effective on the effective date allowed or accepted by FERC consistent with Section

39.

- [RESERVED]

When the WSPP Default Transmission Tariff applies as specified in the preamblé
to such D'efault Transmission Tariff, Transmission Service under it shall be
available both to Parties and non-Parties under this Agreement; provided, however,
each Party or non-Party must be an eligible customer under the WSPP Default

Transmission Tariff in order to receive service.
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7.

ADMINISTRATION:

71

7.2

7.3

Thé WSPP shall perform the administrative tﬁsks necessary and appropriate to
implemeﬁt this Agreement. All authority to direct, manage and administer the
WSPP Shali reside in the Executive Committee. - All duties assigned under this
Agreement, or otherwise, té the Operating Committee, sub-committees, 'off.icers,
Administrative Committee, or Operating Ageﬁt, are delega‘;ed powers of the
Executive Committee and are subject to the Executive Committee’s direction and
control. .The WSPP may engage the services of an Operating Aggnt-, from time to
time, to perform tasks in furtherance of this Agreement.

At least sixty (60) days prior to each calendar year that this Agreement is in effect,
the Administrative Cor‘nmittee. shall submit a budget for said yeaf of operaﬁon to
the Operat'mg Committee for review. The proposed budgétb shall then be submitted,
with the Operating Committee’s recommendations, té tﬁe Executive Comunittee.
The Executi‘ve‘ Committee may approve the budget as.submitted or with revisions.

The Administrative Committee, Operating Committee, and Executive Committee

- shall address any appropriate revisions of the budget in the same mannet.

,Thé WSPP shall, as necessary, bill the Parties for costs incurred under this

Agreement on an estimated basis reasonably in advance of when due, and such
billings shall be paid by the Parties when due. Such billings shall be adjusted in
the following month(s) to reflect recorded costs. Billing and payment of WSPP

costs shall otherwise be implemented in accordance with the provisions of Section

9.
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7.4

7.5

7.6

1.7

The WSPP shall maintain the WSPP Homepage and, as it deems appropriate, may

~ engage a contractor for this purpose.

Each Party shall maintain a link to the WSPP Homepage and shall be responsible
for eXpenses related thefeto.

The WSPP, at reasonable times and places, shall make avzﬁlgble its books of
account, and records and documentation supporting expenditures under this
Agreement, for the inspection of any Party for a period-of timg not to exceed two

(2) years from the time such expenditures were incurred. A Party requesting review

~of the WSPP’s records shall give the WSPP sufficient notice of its intent, but in no

event less than thirty (30) days. The requesting Party may perform this review '
using personnel from its own staff or designate a certified public accounting firm
for the purpose of this review. All costs incurred to perform this review shall be at

the requesting Party's own expense. The Party performing the review shall not

- voluntarily release the WSPP’s records or disclose any information contained

therein to any third pafty unless the written consent of the WSPP and the Executive

Committee has been obtained, except as required by law.

A Upon the termination of this Agreement, in accordance with applicable law, the

WSPP shall dispose of any and all of its assets and wind up its affairs as the

Executive Committee may direct.
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EXECUTIVE AND OPERATING COMMITTEES:

As a means of securing effective and timely cooperation within the activities

hereunder and as a means of dealing on a prompt and orderly basis with various problems

which may arise in connection with system coordination and operation under changing

conditions, the Parties hereby establish an Executive Committee and an Operating

Committee.

8.1 Executive Committee:

The Executive Committee shall consist of one representative and an

alterpate from each Party designated pursuant to Section 8.5 herein.- The

responsibilities of the Executive Commitiée are as follows:

8.1.1

To establish and amend bylaws of the WSPP consistent with this
Agreement and to serve as the Board of Directors of the WSPP in
accordance with applicable law.

To establish standing or ad hoc sub-committees as it may from time to time

deem necessary or appropriate and appoint or elect members thereto. Such

- sub-comimittees shall include an Administrative Committee, as a standing

committee, to administer the affairs of the WSPP as the Executive

Committee may direct or approve. The Administrative Committee shall be

* comprised of the Chairman, Vice-Chairman, Secretary and Treasurer of the

WSPP and the Chairman, and Vice-Chairman, and Secretary of the
Operating Committee.
To review at least annually the service activities hereunder to ensure that

such activities are consistent with the spirit and intent of this Agreement.
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8.2

8.14

8.1.5

8.1.7

8.1.8

8.19

To review any unresolved issues which may arise hereunder and endeavor
to resolve the issues.

To review and approve the WSPP’s annual budget under this Agreement,

and any revision thereto, in accordance with Section 7.2 of this Agreement

or otherwise as the Executive Committee deems necessary or a_ppropriaté.

To amend this Agreement, from time to time. provided that no such
amendment or restatement shall be effective unless approved or accepted
by the FERC and subject to terms andA conditions of such épproval or
écceptance. The effectiveness of any améndment also shﬂl be consistent

with Section 39.

To review and act on the application of an entity to become a Party to this

Agreement, or to delegate such authority as the Executive Committee
deems appropriate.

To do such othgr things and carry out such duties as specifically required
or authdrized by this Agreement.

To notify any Party of the rescission of its interest in this Agreement due

~ to its failure to continue to meet the requirements of Section 16.1, or to

delegate such authority to the Chairman of the Executive Committee, the

Chairman of the Operating Committee, or the Administrative Committee.

8.1.10 - To arrange for legal representatioﬁ of the WSPP.

Operating Committee:

The Operating Committee shall consist of one representative and an

alternate from each Party designated pursuant to Section 8.5. The responsibilities

of the Operating Committee are as follows:
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8.2.1

8.2.2

8.2.3

82.4

8.2.5

8.2.6

8.2.7

8.2.8

To establish, review, approve, or modify procedures and. standard practices,
consistent with‘ the provisions he.re;)f, for the guidance of operating
employees in the Parties' electric systems as to matters affecting
transactions under this Agreement,

To submit to the Executive Committee’ any proposed revisions to the

Service Schedules or proposed additional Service Schedules.

To submit to the Executive Committee proposed ‘amendments to this
Agreement, provided that the Operating Committee shall have no authority
to amend this Agreement, iand further provilded that the Executive
Committee may amend this Agreement under Section 8.1.6 without hayving
first received recommendations from the Operating Committee.

To vestablish, review; approx}e, or mpdify any schéduling or operating
procédures required in connection with transactions under this Agreement.

To review and make recommendations to the Executive Committee for

~approval of the annual budget of the WSPP under this Agreement, including

~ any proposed revisions thereto.

To review and recomumend as necessary the types and .arrangerr_.le_nt of
equipmenf for intersystém communication faciiitieg fo enhance transactions
and benefits under this Agreement.

To monitor the adminiétration and costs of the WSPP Homepage.

If the Executive Committee so directs, to review new member applications

for membership in the WSPP under this Agreemeht and make
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- 83

8.4

8.2.9

82.10

recommendations oﬁ said applications to the Executive Committee, or to
delegate such authority as the Operating Committee deems appropriate.

To establish sténding or ‘ad hoc sub-committees and appoint 'or elect
membe?'s of the Operéting Committee theréto, ﬁrovided that such sub-
committees shall make recommendations to the Operating Committee and .
shall not be authorized to téke any action or exercise any power reserved to
the Operating Committee. Bach sub-committee may elect a chairman, vice
chairman, and secretary as it deems appropriate.

To-do such other things and carry out such duties as specifically required or

authorized by this Agreement or as directed by the Executive Committee;

- provided, hoW¢ver, that the Operating Committee shall have no authority to

amend this Agreement.

All matters which require Operating Committee or Executive Committee approval

as .provided in this Agreement shall be by no less than ninety percent (90%)

affirmative agreement of the committee members present or voting by proxy.

Unless otherwise agreed by all committee members of the Executive Committee or

Operating Committee, as applicable, the Chairman of the Executive Committee and

the Chairman of the Operating Committee shall cause all members of the applicable

committee to receive notice of a committee meeting at least ten (10) Business Days .

“prior to the date of the meeting. Such notice shall include an agenda of matters to

be discussed and voted on at the meeting. All material issues to be submitted to a

vote of the committee shall appear on the agenda.
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8.5

‘8.6

8.7

In accordance with Section 16.5.1, each Party shall give notice to the WSPP of the

" name of its designated representative and alternate representative (to act in the

absence of the desiénated representative) on each of the Executive Committee and
Operating Committee, and of any changes thereto, and WSPP shall publish a listing
of all such representatives on tﬁe WéPP -Homepage. Each Party's designated
representatives shall bg authorized to act on ité behalf with respéct to lvo‘tes taken

of members. of each committee and other activities of the committee.

The Executive Committee 'shall meet no less than once annually and otherwise as

determined by its Chairman in his discretion. The Operating Committee shall meet
as necessary, as determined by its Chairman in his discretion. A Chairman shall

call a meeting of such committee upon the written request of not less than ten (10)

A members of the applicable committee.

The Executive Committee shall elect a Chairman, Vice-Chairman, Secretary and

Treasurer. The Operating Committee shall elect a Chairman, Vice-Chairman, and

.Secretary. These officers shall serve terms of two-years duration, which terms shall

commence on J anuary 1 of the year following the election and expire on December

31 of the subsequent year, provided, that despite the expiration of an officer's term,

the officer shall continue té serve until the officer's successor is elected and
commences to serve, and further provided that with or without cause, the Executive
Committee or Operating Committee, as applicable, may elect a substitute officer prior
£o the expiration of a term.

8.7.1 The Chairman of the Executive Committee shallbe the Chairman of the

' WSPP. The Chairman shall preside over meetings of the Executive
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872

8.7.3

874

Committee and, when the Executive Committee is not in session, exercise day
to day management and control of the business and affairs of the WSPP,
subject at all times toi this Agreement and the direction of the Executive
Comimittee. . |

The Vicé—Chairman’ of the Executive Committee shall be the Vice-Chairman
of the WSPP. The Vice—Chairman,.in the absencé or disaBih'ty of the
Chairm_an, shall exercise the powers and perform the duties of the Chairman
and such other duties és the Executive Committée or the Chairman may
prescribe, subject at all times to this Agreement and the direction of the
Executive Committee. |

The Secretary of the Executve Committee shall be the Secretary of the WSPP.

~The Secretary, or his designee, shall record minutes of meetings and actions

of the Executive Committée, perfbrm the customary duties of a secretary of a
non-profit éorporation, and attend to the giving and Serving of all notices
reqﬁired by law or undér this Agreement as the Chairman may direct.

The Treasurer of the Executive Committee shali be the Treasurer of the
WSPP. The Treasurer shall have custody.of all funds, securities, and
evidences of indebtedness of the Corporation. The Treasurer éhall receive and
givé ;eceipts' for moneys paid in on account of the Corporation and shall pay
out of the funds on hénd any bills, payrolls and other just‘ debts ‘of the
Corporation of whatever nature upon maturity. The Trcasurer-éhall maintain
full ;md accurate accounts of all moneys received and paid out on account of

the Corporation. The Treasurer shall deposit all moneys and other valuablés
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8.7.5.

in the name and to the credit of the Corporation in such depositories as may

be designated by the Executive Committee. The Treasurer shall adhere to

budgets determined by the Executive Committee, including the annual budget . -

under section 8.1.4 of this Agreement, and shall perform such other duties as

are customary for a treasurer of a non-profit corporation.

The Chairman of the Operating Committee shall preside over Operating

Committee meetings. The Vice Chairman of tﬁe Operating Cbmmittee shall
serve in the absence of the Chairman and perform such other duties as the
Operating Commiptée may assign. The Secretary of the Operatiﬁg Committee,
or his designee, shall record ﬁﬁnutes of meetings and actions of the Operating

Committee, and shall give notice of meetings as the Chairman méy direct,
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9.

PAYMENTS:

9.1

9.2

9.3

9.4

The accognt'mg and billing period for transactions under this Agreement shall be

one (1) calendar month. Bills sent to any Party shall be‘ se;nt to the appropriate'
billing address as set forth on the WSPP homepage or as otherwise specified by

such Party.

Payments for amounts billed undér this Agreement and any Confirmation s.hall be

received by the Party to be paid on the 20th day of the month in which the invoice .
was received or the tenth (10) day after recéipt of the bill, Whichever is later.
Notwithst@ding the foregoing, Premiums shall be paid within threé (3)‘Business
Days of receipt of the in§oice. Payxﬁent shall be made at the location designated

by the Party to which payment is due. Payment shall be considered received when

- payment is received by the Party to which Payment is due at the location designated

by that Parfy; If the due date falls on a non-Business Day of either Party, then the
payment shall be due on the next following Business Day.

Amounts hot paid on or before the due date shall Bé payable with interest calculated
daily, at a rate equal to 200 basis poihts Aabovc the per annum Prime Raté reporteci ,
daily in the Wall Street Journal for the period beginning on the day after the due

date and ending on the day of paymeﬁt, provided that such iﬁterest ghall'not exceed

tﬁe amount permitted by law.

In order to dispute a bill in whole or in part, a Party must provide writtgn notice of
the dispute o .the other Party to the transaction. Such written r;otice shall sf)ecifyA
the amount in dispute and state the Basis for the dispute. In case any portion of any

bill is in dispute, the entire bill shall be paid when due. Any excess amount of bills

192



9.5

9.6

which, through inadvertent errors or as a result of a dispute, may have been

" overpaid shall be returned by the owing Party upon determination of the correct

amount, with interest calculated in the manner set forth in Section 9.3. A Party

* shall have the right to dispute the accuracy of any bill or payment only for a period

of two (2) years from the date on which the bill was initially delivered.

If a Party’s records reveal that a bill was not delivered, then the Party may deliver

to the appropriate Party a bill within two (2) years from the date on which the bill

~ would have been delivered under Sectidn 9.1 of this Agreement. The right to

payment is waived with respect to any amounts not billed within such two (2) year

period.

Each Party, or any third party representative of a Party, shall keep complete and
accurate records, and shall maintain such data as may be necessary for the purpose
of ascertaining the accuracy of all relevant data, estimates, or statements of charges

submitted hereunder for a period of two (2) years from the date the bill was

_delivered under this Agreement and/or Confirmation.

Witﬁin a two (2) year period from the date on which the bill was initially delivered,
any Party to the applic.ablé transaction may reqﬁeﬁ in writir‘l,gvr copies of the records
of the other Party for that transéqtion to the extent reasonably necessary to verify
the accuracy of any statement or charge. The Party fr<;m which documents or data
has been requested shall inrovide all feasor;ably requested documents and data

within a reasonable time period.
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10.

UNCONTROLLABLE FORCES:

No Party shallnl be considered to be in breach of this Agreement or any applicable
Confirmation to the extent that a failure to perform its obligations under this Agreement or
any such Confirmation is due to an Unéontrollable Force. The term "Uncontrollable Force"
means an event ér circumstance which prevcnfs one Party from performing its obligations
under one ot more fransactions, which event or circumstance 1s not within the reasonable
control of, or the result of the negligence of, the claiming Partf, and which by the exercise
of due diligence the claiming Party is unéble to avoid, cause to be avoided, or overcome.
So long as the requirements of the preceding sentenée are met, an “Uncontrollable Force”
may include and is not restricted to flood, drought, eartﬁQuake, storm, fire, lightning,
epidemic, war, riot, act of terrorism, civil disturbance or disobedience, labor dispute, labor
or material shortage, sabotage, restraint by‘court order or public authérity, and action or
nonaction by, or failure to obtain the necessary authorizations or approvals from, any
governmental agency or authority.

The following shall not be considered “Uncontrollable Forces™: 1) Seller’s cost of
obtainiﬁg capacity and/or energy; or (ii) 'Purchaser{s inability due to the price of the
capacity and/or energy, to use or resell such capacity and/or energy. | No Party shall,
however, be relieved of liability for failure of performance to the extent that such failure is
due té causes arising out of its own negligence or due to removable or remediable causes

which it fails to remove or remedy within a reasonable time period. Nothing contained

‘herein shall be construed to require a Party to settle any strike or labor dispute in which it

may be involved. Any Party rendered unable to fulfill any of its obligations by reason of

an Uncontrollable Force shall give prompt notice of such fact and shall exercise due
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diligence, as provided above, to remove such inability within a reasonable time period. If

oral notice is provided, it shall be prpfnptly followed by written notice.

Wherf; the entity providing transmission services for transactions under this
Agreement‘and ‘Confirmation interrupts such transmission service, the inferruption in
transmission service shall be considered an Uncontrollable Force under this Section 10 |
only in the following two sets of circumstances:

(1)  Aninterruption in transmission service éhaﬂ be considered an Uncontrollable Force
if (a) the Parties agreed on a traﬁsmis’sibn path for that transaction in the
Confi_rmation (b) firm transmission involving that transmission path was obtained
pursuant to a transmission tariff or contract to effectuate the tranéaction under this
Agreement and Confirmation, and (c) the entity ‘providing transmission service
curtailed or interrupted such firm transmission pursuant to the applicable
transmission taxiff or contract. Thefe shall be no due diligence obligation
associated with interruptions under this subparagraph (1).

(2) . If the Parties did not agree oni the transmission path for a tragsaction in the
Confirmation, an interruption in transmission service shall be considered an
Uncontrollable Force. only if (a) the Party cont;actin g er transmission services shall
have made arréngements with the entity providing transmission service for firm
transmission to effectnate the transaction under the Agreemeht and Confirmation,
(b) the entity providing transmission ser;/ice curtailed or intefmpted such
transmission service, and (c¢) the Party which contracted for sucﬁ firm transmission

services could not obtain alternate energy at the delivery point, alternate
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transmission scfvices, or alternate means of delivering energy after exercising due |
diligence.

No Party shall be relieved by operation of this Secﬁon 10 of any Hability to
pay for powér delivered to the Purchaser or to make payments then due oﬁ which
the I?arty is obligated to make with respect to perfdrmance \n;hich occurred prior tb

the Uncontrollable Force.
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11.  WAIVERS:
Any watver at any time by any Party of its rights with respect to a default under this
Agreement or any Confirmation, or any other matter under this Agreement, shall not be

deemed a waiver with respect to any subsequent default of the same or any other matter.
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12.

NOTICES:

12.1

122

Except for the oral notice provided fof in Section 10 of this Agreement, any formal
notice, demand or request provided for in this Agreement shall be in Wrij:ing’ and -
shall be deerﬁed properly served, given or made if delivered in person, or sent by
either registered or certified ‘mail (postége prepaid), prepaid telegram, fax, or

overnight delivery (with record of reéeipt)‘

Notices and requests of a routine nature applicable to delivery or receipt of capacity
and/or energy shall be given‘ in such manner as the Parties to a transaction shall
prescribe in a Confirmation or otherwise; provided, however, if the Parties have not
prescribed a method of providing such routine notices, then the procedures in

Section 12.1 shall apply.
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13.

EFFECT OF APPROVALS:

13.1

13.2

13.3

This Agreement and all Confirmations are subject to valid laws, orders, rules and

regulations of duly constituted authorities having jurisdiction. Nothing contained

in this Agreement or any Confirmation shall give FERC jurisdiction over those

Parties not otherwise subject to such jurisdiction or be construed as a grant of

- jurisdiction over any Party by any state or federal agency not otherwise having

jurisdiction by law.
Nothing'iﬁ this Agreemeﬁt or any Confirmation ié intended to festrict the authority <
of the Bonneville Power Administration (BPA) pursuant to applicable statutory
authority to use its existing wholesale power and transmission rates or to‘ adoiat new
rates, rate schedules, or general rate schedﬁle provisionélfor application under this
Agreement and obtain interim or finél approval of those rbates from FERC pursuant
to Sectioh 7 of the Pacific Northwést Electric Power Planning and Conservation
Act, 16 U.S.C. Sec. 839, provided such rates do not exceed the maximum rates in
the applicable Service Schedule and are consistent with the terms and conditions of
said Service Schedule.

Nothing contained in this Agreement or any Confirmation shall be construed to
establish any precedent for any other agreement or to grant any rights to or impose
any obligatiops on any Party béyond the scope and term of this Agreement o1 any

Confirmation.
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14.

TRANSFER OF INTEREST IN AGREEMENT:

No Party shall .voluntarily transfer its membership in the WSPP under _;chis
Agreement without the written consent and appréval of all other Parties except to a
Successor in Operation of suéh Party. With regard to the transfer of the rights and

obligations of any Party associated with transactions under this Agreement and

Confirmation(s), neither Party to such transactions may assign such rights or obligations

unless (a) the other Party provides its prior written consent which shall not be unreasonably
withheld; or (b) the assignment is to a Successor in Operation which provides reasonéble
creditworthiness assurances (see Section 27 for examples of such assurances) if required
by the, non-assigning Party based upon its reasonably exercised discretion. Any successor

or assignee of the rights of any Party, whether by voluntary transfer, judicial or foreclosure

sale or otherwise, shall be subject to all the provisions and conditions of this Agreement

and Confirmatio'n(s) (where applicable) to the same extent as though such successor or

assignee were the original Party under this Agreement or the Confirmation(s), and no
assignment or transfer of any rights under this Agreement or any Confirmation(s) shall be

effective unless and until the assignee or transferee agrees in writing to assume all of the

obligations of the assignor or transferor and to be bound by all of the provisions and

conditions of this Agreement and any Confirmation(s) (where applicable). The execution
of a mortgage or trust deed or a judicial or foreclosure sale made thereunder shall not be

deemed a voluntary transfer within the meaning of this Section 14.
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15,

SEVERABILITY:

" In the event that any of the terms, covenants or conditions of this Agreement or any
Confirmation, or the application of any such term, covenant or condition, shall"be held:
invélid as to any person or circumstance by any court, regulatory agency, or other
regulatory body haviﬁg jurisdiction, all ofher terms, covenants or conditions of this’
Agreement and the Confifmation and their application shall not be affected thereby, but
shall remain in force and effect unless a court, regulatory agency, or other regulatory bpdy
holds that thé provisions are not separable from all other prévisions of thisAg“r}ee}ment or"

such Confirmation(s).
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16.

MEMBERSHIP:

161

16.2

16.3

16.4.

Any EiCCTIiC Utility, Retail Entity or Qualifying Facility may become a Pafty to
this Agreement. The Executive Committee shall notify such Electric Utility, Retail
Entity or Qualifying Facility of its decision within sixty (60) days of a request to
become a Party to this Agreement, and any acceptable entity shall become a Party
hereto by the execution of this Agreement or a counterpart hereof, payment of coste

pursvant to Section 16.4, and concluding any necessary acceptance or approval

- referred to in Section 13. Any such Party, if it is subject to the ratemaking

jurisdiction of FERC, shall be responsible for any FERC filing necessary for it to-

implement its performance under this Agreement.

Each Party shall continue to meet the requirements of Section 16.1 in order to

remain a Party to this Agreement

. Being a Party to this Agreement shall not serve as a substitute for contractual

arrangements that may be needed between any Party which operates a Control Area

~and any other Party which operates within that Control Area.

Any entity that becomes a Party to this Agreement vwhich was not a party te the
experimental Western Systems Power Peol Agreement shall pay a one time fee of
$25,000 under this Agreement in recognition of prior efforts and 'costs incurred by
the parties to the experimental Western Systems Power Pool Agreement, which
efforts greatly facilitated development of this Agreement. Such fee shall be

credited to future costs of the WSPP incurred hereunder.
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16.5 In addition to requirements set forth elsewhere in this Agreement imposed on

Parties as part of their membership in the WSPP, each Party shall abide by the

following requirements:

16.5.1

:16.5.2

Each Party shall maintain updated information regarding its Executive
Committee and Operating Committee representatives on the WSPP
Homepage and shall submit qhanges within a reasonable time period.

With regard to disputes mvolving'trénsactions under this Agreement or
other agreernents, no Party shall seek to conduct discovery of the WSPP or

issue or seek to obtain the issuance of any subpoena to the WSPP or WSPP

" officers acting in their capacities as officers of the WSPP or of the WSPP’s

attorneys or consultants with regard to their work for the WSPP or their
opinions regarding the construction or interpretation of any clause of the
Agreement, provided that tﬁe foregoing prohibition shall not apply in
proceedings brought against the WSPP. In the event a Party.seeks‘ to compel

discovery or testimony in violation of this Section, that Party shall be

" deemed to have consented to the quashing of the subpoena or other process

providing therefor. Notwithstanding any other provision in this Agreement,

a Party that seeks to conduct discovery or issue or seek to obtain the

issuance of any subpoena in breach of this provision shaﬂ'compensate the
WSPP and its officers, attorneys, and consultants, as applicable, for all out-

of-pocket costs incurred.

16.6  An entity shall become a Party to this Agreement and a member of the WSPP upon

satisféction of the requirements in this Section 16 and on the date allowed by FERC
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if it is a FERC public utility or upon the date of satisfaction of the requirements in

this Section 16 if it is not a FERC public utility.
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17.

RELATIONSHIP OF PARTIES:

17.1

17.2

Nothing contained in this Agreement or in any Confirmation shall be constmed to
create an association, joint venture, trust, or partnership, or agency relationship.
between or among the Parties, or to impose a trust or partnership covenant,
obligation, or liability on or with regard to any of the Parties. Each Party shall be
individually responsible for its own covenahts, obligations, and liabilities under this
Agreement and under any applicable Confirmation.

All rights and obligations of the Parties under this 4Agreement are sc_av_eral and are

not joint.
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18.

NO DEDICATION OF FACILITIES:

Any undertaking by one Party to another Party under any provision of this
Agreement shall not constitute the dedication of the‘electric system or any portion thereof
of the undertaking Party to the public or to the other Party, and it is understood and agreed
that any such undertaking under any provision of this Agreement by a Party shall cease

upon the termination of such Party's obligations under this Agreement.
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19. NO RETAIL SERVICES:
Nothing contained in this Agreement shall grant any rights to or obligate any Party

to provide any services hereunder directly to or for retail customers of any Party.
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20. THIRD PARTY BENEFICIARIES:
This Agreement shall not be construed to create rights, in, or to grant remedies to,
“any third party as a beneficiary of this Agreement or of any duty, obligation or undertaking

established herein except as provided for in Section 14.
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21.

LIABILITY AND DAMAGES:

21.1

212

This Agreement contains express remedies and measures of damages in Sections
21.3 and 22 for non-performance or défault. This Agreement also contains
additional remedies to enforce payment of monies due and to enforce terms of the
Agreement and applicable Conf1rmat1ons in Section 21.2.
ALL OTHER DAMAGES OR REMEDIES ARE HEREBY WAIVED.
Therefore, except as provided in Sections 21.3 and 22, no Party or its directors,
members of its governing bodies, officers or employees shall be liable to any other
Party or Parties for iany loss or damage to property', loss of veamings, Or revenues,
personal injufy, or any other direct, indﬁect, or consequential damages or injury, or
pumtwe damages, which may occur or result from the performance or non-
performance of this Agreement (mcludmg any applicable Conf1rmat10n), including
any neghgence arising hereunder. Any hablhty or damagesvmcurred by an officer
or employee of a Federai agency or by that agency that would résult from the
operation of this proviéion shall not be inconsistent with Federal law.
Any Party due monies under this Agfeement, the amounts of which are not in
dispute or if disputed havé been the subject of a decision awarding monies,. (i) shall
have the right to seek payment of such monies in any forum having competent
jurisdiction and (ii) shall possess thé right to éeel( relief direétly from that foram
Without first utilizing the mediation or arbitration provisi(‘ms'of this Agreement and -
without exercising termination and liquidatiqn ﬁghts under Section 22.

In addition, each Party shall i)ossess the right to seek specific performance

(injunctive relief) of the non-delivery related terms of this Agreement and any
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21.3

Coﬁfirmatioﬁ in any forum having competent jurisdiction. In seeking to enforce
the terms of this _Agreement, however, .consistent with Section 21‘.1, no Party is
entitled to receive or recover monetary damages except as provided in Sections 21.3
and 22. |

The following damages provisionA shall apply to all transactions under this
Agreement. - For transactions under Service Schedule A, however, this damages
provision or some other damages provision will apply only if such a damages
provision is agreed to thfough a Confirmation. The damages under this Section -
21.3 apply to a Party's failure to deliver or receive (or méke available in the case of
capacity) capacity and/or energy in violation of tﬁe terms of the Agreement and any

Coanirmation.‘ The Contract Quantity and Contract Price referred to in this Section

21.3 are part of the agreement between the Parties for which damages are being

calculated under this Section.

" (a) If either Party fails to deliver or receive (or make available in the case of

capacity), as the case may be; the quantities 4of capacity and/or energy due
under the Agreément .and any Confirmation (thereby becoming a "Non-
Performing Party" for the purposes of this Se‘ction.21.3), thevother party (the
"Performing Party") shall be entitled to receive from the Non-Performing
Party an amount calculated as follows (unless performance is excused by
Uncontrollable Forces as provided in Section 10, the appliéable Service
Scﬁedule, or by fhe Performing Party):

(1)  If the amount the Purchaser scheduled or received in any hour is less

than the applicable hourly Contract Quantity, then the Purchaser
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@

shall be liable for (a) the product of the amount (whether positive or

negativé), if any, by which the Contract Price differed from the
Resale Price (Contract Price - Resale Price) and the amount by
which the quantity provided to the Purchaser was less than the
hourly Contract Qﬁantity; plus (b) the amount of transmission
charge(s),. if any, for firm transmissiqn service upstream of the

delivery point, which the Seller incurred to achieve tﬁe Resale Price,

less the reduction, if any, in transmission charge(s) achieved as a

result of the reduction in the Purchaser's schedule or receipt of
electric energy (based on Seller's reasonable commercial efforts to
achieve such reduction). If the total amounts for all. hours calculated
under this paragraph (1) are negative, then neither the Purchaser nor
the Seller shall pay any amount unaer this Section 21.3(a)(1).

If the amoﬁnt the Seller.scheduled or delivered (or made available
in the case of capacity) in any hour is less than the applicable hourly
Contract Quantity, then the Seller shall be liable for (a) the product
of the amount (whether positive or negative), if any, by ‘which the
Replacement Price differed from the Contract Price (Rgplacement
Price - Contract Price) and the amount by .WhiCh the quantity
provided by the Sellef was less than the hourly Contract Quantity;
plus (b) the amount of transmission charge(s), if any, for ﬁrm‘
transmission service downstréam of the delivery poiﬁt, which the

Purchaser incurred to achieve the Replacement Price, less the
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®3)

(4)

e

reduction, if any, in transmission charge(s) achieved as a result of

the reduction in the Seller's schedule or delivery (based on

Purchaser's reasonable commercial effort to achieve such

4reduction). If the total amounts for all hours calculated under this

paragraph (2) are negative, then neither‘ the Purchaser nor the Seller
shall pay any amount under this Section 21.3(a)(2).

The Non-Performing Party also shall reimburse the Performing
Party for any chérges impoéed on the Performing Party under open
access transmission or FERC accepf,ed or approved tariffs for
regional organizations due to the non-performance.

'[}he Non-Performing Party shall pay any amount due from it undér

this section within the billing period as specified in Section 9 of this

‘Agreement or agreed to in the applicable Confirmation if the Parties

agreed to revise the billing period in Section 9.

In the event (a) two Pafties entered into two or more Confirmations
in which the same Party is the Purchaser and the other Party is the
Seller, (b) deliveries under two or more of such Confirmations are
to oceur, iﬁ Whole.o'r in patt, on the same date and hqur, and at the
same delivery point, and © as to such date, hour, and delivery point,
and with respect to one or more of such Confirmations, a Party is a
Non-Performing Party (for purposes of this Section 21.3(a)(5), each
such instance of non-performance, a “non-performed transaction”),

then, as. set out in this Section 21.3(a)(5), each non-performed
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transaction shall be identified to a Confirmation, and the Contract
Price of the Confirmation to which the non-berformed transaction is
identified, and the Contract Quantity of the non-performed
transaction, shall be épplied to the calculatioﬁ of amounts due under
Section 21.3(5)(1) through (3), as applicable.

The Parties in good faith shall seek to agree to the
identification of each non-performed transaction to a Confirmation.

Each non—pérformed ‘transaction not identified to a
Confirmation by agreement, aﬁd any megéwatt hours that are not
fully‘ accounted for by such identification, shall be identified to
Confirmation(s) as follows:

(i) - The Performing Party in good faith shall determine whether
each Conﬁrmatién isA real-time, ‘day-ahead, or forward; all
Coﬁfirmations that are not real-time or day-ahead shall be deemed
forward Confirmations.

(it) “The Performing Party in good faith shall determine whether

) each non-performed transaction is real-time, day-ahead, or forward;
all non-performed transactions that are not real-time or day-ahead
shall be deemed forward non-performed transactions.

(iii) T ﬁe.P’erfornﬁng Party shall:

(x) identify real-time non-performed transactions to
real-time Confirmations, provided, that if the megawatt hours

of real-time  non-performed fransactions exceed the
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(b)

megawatt hours of real-time Confirmations, then such excess .
megawatt hdqrs shall be identified to - day—éhead
~ Confirmations énd any excess megawatt hours rémaining
after such identification to day-ahead Confirmations shall be
*identified to forward Confirmations. |
(v) identify day-ahead non-performed ‘transactions to
day-ahead Confirmations, provided, that if the megawétt '
hours of day-ahead nori’—performed. transactions exceed the’
megawatt houfs of day-ahead Confirmations, then such
excess mégawatt hours shall be identified to forWard
Confirmations.
(2) idéntify ali remaining nbﬁ—performed transactions to
forward Confirmations. |
The Perfqrming Party, in its billing for amounts due under Section
21.3(a)(1) thfough (3), shall set out a detailed explanation of eacii
.applicable determination under parts (i), (it), and (iii) of this Section
21.3(&)(5), and state the resulting Contract Quantity and Contract
Price, and any améunts associated with e.ach sﬁbh deterpmnation
under Section 21.3(a)(3).
The Parties agree that the amounts recoverable under this Section 21.3 are

a reasonable estimate of loss and not a penalty, and represent the sole and

exclusive remedy for the Performing Party. Such amounts are payable for

the loss of bargain and the loss of protection against future risks.
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(d)

(©)

Each Party agrees that it has a dut'y to mitigate damages in a commercially
reasonable manner to ﬁﬁninﬁze any damages it may incur as a result of the
other Party's performance or non-performance of fhis Agreement.

In the event the Non_—Pe:rforining Party disputes the calculation of the
damages under this Section 21.3, the Non-Performing Party shall pay the
full amount of the damages as required by Section 9 of this Agreément to
the Performing Party. After informal dispute resolution as required by
Section 34.1, any remaining dispute involving the calculation of the
damageé shall be referred to binding dispute resolution as provided by

Section 34.2 of this Agreement. If resolution or agreement results in

- refunds or the need for refunds to the Non-Performing Party, such refunds

shall be calculated in accordance with Section 9.4 of this Agreement.

In the event non-performance of a transactipn is gccounted for by means of
a Damages Setﬂément Transaction and the Damages Settlement
Transaction is performed, then no damages shall be calculated or due under
§ 21.3(a) with respect to the non—pefformed transaction. Neither Party shall

be required to enter into a Damages Settlement Transaction.
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22.  DEFAULT OF TRANSACTIONS UNDER THIS AGREEMENT AND

CONFIRMATIONS:

22.1

EVENTS OF DEFAULT

An "Event of Default" shall mean with respect to a Party ("Defaulting Party"):

@

(b)

©

(d)

the failure by the Defaulting Party to make, when due, any payment required

pursuant to this Agreement or Confirmation if such failure is not remedied
within two (2) Business Days after written notice of such failure is given to
the Defaulting Party by the other Party ("the Non-Defaulting Party"). The
Non-Defaulting Party shall provide the notice by facsimile to the designated
coﬁtact.person for the Defaulting Party and also shall send the notice by
overn\ight delivery to such contact person; or

the failure by the Defaulting Party to provide clear and good title as .required
by Section 33.3, or to have made accurate representations and warranties as
required by Section 37 and such failure is not cured within five (5) Business ’
Days after written notice thereof to the Defaulting Party; or

The institution, with respect to the Defaulting Party, by the Defaulting Party
or by another pérson or entity of a bankruptqy, reorganization, moratorium,
liquidation or sirﬁﬂar insolveﬁcy proceecﬁng or other relief under any
bankruptcy or insolvency 1;ch affecting creditor's rights or a petition is
presented or instituted for its winding-up or liquidation; or

The failure by the Deféulting Pa;ty to provide adequate assurances of its
ability to perform all of its outstanding material obligations to the Non-

Defaulting Party under the Agreement or any Confirmation pursuant to
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Section 27 of this Agreement or any substitute or modified provision in any

Confirmation.

With respect to its Guarantor, if any:

®

(i)

(iii)

@iv)

if a material representation or warranty made by a Guarantor in
connection with this Agreement, or any transaction entered into
hereunder, is false or misleading in any material respect when made

or when deemed made or repeated; or

the failure of a Guarantor to make any payment required or to
pérform any other material covenant or obligation in any guarantee
made in cbnnectioh. with this Agreement, including any transaction
entered into hereunder, and such failure shall not be remedied within

three (3) Business Days after written notice; or

the institution, Wﬁh respect to the Guarantor, by the Guarahtor or by
another person or entity of a bankruptey, reorgénization,
moratorium, liqﬁidation or similar insolvency proceeding or other
relief under any bankruptcy or insolvency law affecting creditor’s
rights or a petition is presented or instituted for its winding-up or

liquidation; or

the failure, withéut Written consent of the other. Party, of a
Guarantor’s guarantee to be in full force and effect for purposes of
this Agreement (other than in accordénce with its terms) prior to the
satisfaction of all obligations of such Party under each transaction

to which such guarantee shall relate; or
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) a Guarantor shall repudiate, disaffirm, disclaim, or reject, in whole

or in part, or challenge the validity of, any guarantee.

22.2 REMEDIES FOR EVENTS OF DEFAULT

22.2(a) If an Event of Default shall have occurred and be continuing,. the Non-
Defaulting Party, upbn written notice to the Defaulting Party, shall have the

right () o suspond paformaﬁcé Ol bansaciions under inis Agreement;
provided, however, (i) in no event shall any such éuspension continue for

longer than ten‘(IO) Business Days; (ii) such suspension must include all
transactions under this Agreement in effect as of the date of the suspension
between the ljefaulting Party and the Non-Defaulting Party; and (iii) such

* suspension is available only once for each default. This ten (10) day
suspension period shall not affect in any way the thirty (30) day period for
exercising a right of termination under Section 22.2(b). The Non-
Defaulting Party shali have the unilateral right to exercise its rights under

this Agreement’ including its termiﬁatioﬁ rights ét any time within the
suspension period. The Defaulting Party shall have no suspension rights.

In.no event shall the suspension continue beyond the cure of or waivef by

the Non—Defaulting Party of the applicable Event of Default. If thé Non-
Defaulting Party seeks to terminate the suspension period éuch that the
suspension shall be terminated prior to the end of the ten (10) Business Day

périod specified above, it may do so only by providing at léast.tWenty-fou-r

(24) hours written notice to the Defaulting Party before the suspension may

" be terminated.
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22.2(b) If an Event of Default-occurs, the Non-Defaulting Party shall possess the
right to terminate all transactions between the Parties under this Agreement
upon written notice (by facsimile or other reasonable means) to the
Defaulting Party, such notice of termination to be effective immediately
upon receipt. If the Non-Defaulting Party fails to exercise tkﬁs i‘ight of
terﬁlinatioﬂ within thirty (30) days following the time when the Event of
Default becomes known (or tore than thirty days if the Non-Defaulting and |
Defaulting Parties agree to an extension), then such right of termination
shall no longer be available to the Non-Defaulting Party"as a remedy for the
Evve.nt(s).of Default; provided, however, this thirty day requirement for
exercising termination rights shall not apply to defaults pursuant to Sections
22.1(c) and 22.1(e)(iii). | The Non—Defaulting Party terminating
transaction(s) under this Section 22.2 may do so without making a filing at
FERC. B

- If the Non—Defaulting Party elects to terminate under this Section, it
shall be required to terminate all transactions between the Pérties under the
Agreement at the same time. Upon termination, thé Non-Defaulting Party
shaﬂ liquidate all fransactions as soon as practicable, provided that in no
e-ver'lvt will the Non-D.efaulting Party be allowéd to liquidate Service
Schedule A transactions. The paymenti -associatAed with termination
("Termination Payment") shall be calculated in accordance with this Section
22.i and Seétion 22.3. The Termination Payment shall be the sole and

exclusive remedy for the Non-Defaulting Party for each terminated
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transaction ("Terminated Transaction") for the time period beginning at the

time notice of termination under this Section 22 is received. Prior to receipt

of such notice of termination by the Defaulting Party, the Non~Defau1ting .

Party may exercise any remedies available to it under Section 21.3 of this

Agreement or Confirmation(s), and any other remedies available to it at law
or otherwise.

Upon termination, the Non-Defaulting Party may withhold any payments it

_ owes the Défaulting Party for any obligations incurred prior to termination under

this Agreement or Confirmation(s) until the Defaulting Party pays the Termination

Payment to the Non-Defaulting Party. The Non-Defaulting Party shall possess the

right to set-off the amount due it under this Section 22 by any such payments due

the Defaultiﬁg Party as provided in Section 22.3(d).

LIQUIDATION CALCULATION OPTIONS

The Non-Defaulting Party shall calculate the Termination Payment as

folloWs:

@

The Gains and Losses shall be determined by comparing the value-of the
remaining term, transaction quantities, and 'transaction prices under each
Terminated Transaction had it not been terminated to the equivalent
quantities and relevant market prices for the remaining term either quoted
by a Bona fide third-party offer or which aré‘ reasonably expected to be
available in the market under a replacement contract for each Terminated
Transaction. Té ascertain the market priceS of a replacement contract, the

Non-Defaulting Party may consider, among other valuations, quotations
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(b)

©

from Dealers in energy contracts, any or all of the settlement prices of the
NYMEX power futures contracts (or NYMEX power optibns contracts in
the case of Physically-Settled Optioné) and éther bona fide third pﬁrty
offers, all adjusted for the length of the remaining term aﬁd differences in
transmission. It is expressly agreed that the Non-Defaulting Party shall not
be réquired to enter into replacement transactions iﬁ order to determine the
Tefmination Payment.

The Gains and Losses calculated under paragraph (a) shall be discounted to
presént value using the Present Vélue Rate as of the time of termination (to
téke account to the period betweén ‘the time notice of termination was
effective and when such amount Wouid have otherwise been due pursuant
to the relevant transaction). The "Present Value Rate" shall mean the sum
of 0.50% plus the yield reported on page "USD" of‘the Bloomberg Financial
Markets Services Scrgen (or, if not available, any other nationally
recognized ,tradiing» screen Iepérting on-line intraday trading in United States
governrﬁent securities) at 11:00 a.m. (New York City, New York time) for
the United States government securities havinér a maturity that matches the
éverage remaining termvof the Términated Transactions; and

The Non-Defaulting Party shall set off or aggregate, as Aappr‘opriate, the
Gains and Losses (as calculated in Section 22.3(a)) and Costs and notify the
Defaulting Party. If the Non-Defaulting Party's aggregate Losses and Costs
exceéd its aggregate Gains, the Defaulting Party shall, within three (3)

Business Days of receipt of such notice, pay the Termination Payment to
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(d)

()

the Non-Defaulting Party, which amount shall bear interest at the Present .

. Value rate from the time notice of termination was received until paid. If

the Non-Defaulting Party's aggregate Gains exceed its aggregate Los.ses and
Costs, the Non—Defaulﬁng Party, gfter any set-off as provided in paragraph
(d), shall pay the remaining amount to the Defaulting Party within three (3)
Business Days of the date notice of termination was received including
interest at f.he Present Vaiue from the time notice of termination was
received until the Defaulting Party receives payment.

The Non-Defaulting Party shall aggregate or set off, as appropriate, at ifs
election, aﬁy or all other amounts owing between the Parties (discounted at

the Present Value Rate) under this Agreement and any Confirmation against

the Termination Payment so that all such amounts are aggregated and/or

netted to a single liquidated amount. The net amount due from any such

liquidation shall be paid within three (3) Business Days following the date

notice of termination 1s received.

('i) If the Non-Defaulting Party owes the Defaulting Party monies under
this Section 22.3, then notwithstanding the three Business Day
payment requirement detailed above, the Non-Defaulting Party may
‘elect to pay the Defaultihg Party the monies Qwed under this Section -
22.3 over the remaining life of the contract(s) beiﬁ g terminated. The
Non-Defaulting Party may make this election by providing Wri’tten
notice to the Defaviting Party within three Business Days of the

notice being provided to terminate and liquidate under this Section
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(i)

i)

(iv)

22.3. The Non-Defaulting Party shall provide the Defaulting Party
with the details on the method for recovering the monies owed over
the remaining life of the contract(s). That method shéll ensure that
the Defaulting Party receives a payment each month through the end
of the term of each contract which allows it to receive the moniés
which would have been due it under Sections 22.3(c) and (d) in total
(to be recovered over the term of the contract(s) to repl’icate as
clos'ely as possible the payment streams under such contract(s))
provided that the discounting using the Present Value Rate
réferenced in Section' 22.3 (b) shall not be reflected iﬁ determinipg
the' 'amoﬁnts to be récovered under this provision. Any diséutes as
to the methodology shall be resoived pursuant | to the dispute
resolution procedures in Section 34, with binding arbitration
pursuant to Section 34.2 required for disputes as to the methodology

if mediation is unsuccessful.

This Section 22.3(e) and the rights and obligations under it shall

survive termination of any applicable transactions or agreements.

The Party owed monies under this Section 22.3(e) shall have the
right to request credit assurances consistent with Section 27 even

after termination of any contract or transaction.

-If the Party owing money defaults on its payment obligations

consistent with Section 22.1(a) or defaults with regard to providing

‘credit assurances consistent with Section 22.1(d), then the other
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()

Party shall have the fight (by written notice) at any time after the
Party owing money defaults to require that Party to pay all monies
owed under all of the contracts subject to this Section ZQ.S(e) within
three Business Days of receipt of the writien noticé. The monies to
be paid under this accelerated payrﬁent provision shall be the
remaining amounts to be paid under the contract(s) reflecting a
discount using the Present Value Rate from the date of the written

notice.

If the Defaulting Party disagrees with the calculation of the Termination
Payment and the Parties cannot otherwise resolve their differences, the
calculation issue shall be submitted to informal dispute resolution as

provided in Section 34.1 of this Agréement and thereafter binding dispute

- resolution pursuant to Section 34.2 if the informal dispute resolution does

not succeed in resolving the dispute. Pending resolution of the dispute, the
Defaulting Party shall pay the full amount of the Termination Payment

calculated by the Non-Defaulting Party within three (3) Business Days

~ (except if the option under 22.3(e) has been invoked in which case the

payment times in that provision would apply) of receipt of notice as set forth

in Sections 22.3(c) and (d) subject to the Non-Defaulting Party refunding,

with interest, pursuant to Section 9.4, any amounts determined to have been

overpaid.

For purposes of this Section 22.3:
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(i)

(i)

(iv)

"Gains" means the économic benefit (exclusive of Costs), if any,
resulting from the termiﬁation of the Terminated Transactions,
determined in a commercially reasonable manner as calculated .in
accordance with this Section 22.3;

"Losses" meims the economic loss (exclusive of Costs), if any,
resulting from the termination of the Terminated Transactions,
determined in a commercially reasonable manner as calculated in
accordance with this Section 22.3;

"Costs" means brokerage | feés, cémmissions and other similar
transéction costs and expenses reasonably incﬁrred in terminating
any specifically related arrangements which replace a. Termihated
Transaction, transmission and ancillary service costs associated with
Terminated Transactions, and reasonable attorneys' fees, if any,
incurred in connection with the Non-Defaulting Party enforcing its

rights with regard to the Terminated Transactions. The Non-

Defaulting Party shall use reasonable efforts to mitigate or eliminate

these Costs.
In no event, however, shall a Paity's Gains, Losses or Costs include

any penalties or similar charges imposed by the Non—Deféulting

Party.
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- 22A. DEFAULT IN PAYMENT OF WSPP OPERATING COSTS:

22A.1

A Party shall be deemed to be in default in payment of its share .of WSPP operating
;:osts pursuant to Section 7 of this Agreement, if any, when payment is not received
within ten (10) days after receipt of ‘\;vritten notice. A default by any Party in such
payment obligations shall be cured by payment of all overdue amounté together
with interest accrued at the rate of one percent (1%) per month. or the maximnm
interest rate perfnitted by law, if any, whichever is less, prorated by days from the

due date to the date the payment curing the default is made unless and until the

~ Executive Corhmittee shall determine another rate.

22A2

22A3

A defaulting Party, which is in default undér Section 22.A1, shall be liable for all

costs, including costs of collection and reasonable attorney fees, plus interest as

provided in Section 22.A1 hereof.

The rights uﬁder this.Agreement of a Party Which is in default of its obiigation to

pay operating costs under this Agreement for a périod of three (3) months or more

may be revoked by a vote of the non-defaulting Parties' representatives on the

Executive Committee consistent with Section -8.3. The defaulting Party's rights

. shall not be revoked, however, unless said Party has received at least thirty (30)

days written notice of the non-defaulting Parties' intent to revoke such rights. Said -

- notice shall state the date on which the revocation of rights shall become effective

if the default is not cured and shall state all actions which must be taken or amounts
which must be paid to cure the default. This provision allowing the non-defaulting
Parties to revoke such rights is in addition to any other remedies provided in this

Agreement or at law and shall in no way limit the non-defaulting Parties' ability to
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22A.4

seek judicial enfor;:ement of the defaultiﬁg Party's obligations to pay its share of
the operating costs under this Agreement. Upon the effective date of such
revocation of rights, the defaulting party shall not be allowed to enter into any new
tranéactions under this Agreement. The defaulting party under the Agréement and
Confirmation(s) shéll be required to carry out all obligations that existed prior to
the effective date of such revocation‘ Ifa defaulting Party's rights under this
Agreement have been revoked, the Executive Committee may restore that Party's
rights upon the defaulting Party paying all amounts due and owin.g\undc»ar this
Agreement. |

Upon revocation of the rights of a defaulting Party'under this Agreement, costs of
the WSPP hereunder shall be equally shared among the remaining Parties. Cost

allocation adjustments shall be retroactive to the date of the default.
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23.

- OTHER AGREEMENTS:

No provision of this Agreement shall preclude any Party from entering into other
agreements or conducting transactions under existing agreements with other Parties or third
parties. This Agreement shall not be deemed to modify or change any rights or obligations

under any prior contracts or agreements between or among any of the Parties.
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24.

GOVERNING LAW:
This Agreement and any Confirmation shall be goyernéd by and-construed in

accordance with the laws of the State of Utah, without regard to the conflicts of laws rules

‘thereof., The foregoing notwithstanding, (1) if both the Seller and Purchaser are organized -

under the laws of Canada, then the laws of the province of the Seller shall govern, or 2)if
the Seller or Purchaser is an agency of or part of the United States Government, then the

laws of the United States of America shall govern.
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25.

JUDGMENTS AND DETERMINATIONS:

Whenever it is provided in this Agreemént that a Party shall be the sole judge of
whether, to what extent, or under what conditions it will provide a given service, its
exercise of its judgment shall be final and not 'subj ect to challenge. Whenever it is provided
that (i) a service under a given transaction may be curtailed under certain conditions or
circumstances, the existence of which are determined by or m the judgment of a Party, or
(ii) the existence of qualifications for membership shall be determined by the Executive
Committee pursuant to Section 16, that Party's or the Executive Committee's determination
or exercise of judgment shall be final and not subject to challenge if it is made in good faith

and not made arbitrarily or capriciously.
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26. COMPLETE AGREEMENT:
This Agreement and the Confirmation(s), shall constitute the full and complete
agreement of the Parties with respect to a transaction, except as provided under Section

324.
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27.

CREDITWORTHINESS:

Should a Party's creditworthiness, financial respbnsibility, or i)érformance \.fiabﬂity
become unsatisfactory to the other Party.in such other Party's reasonably exercised
discretion with regard to any transaction pursuant to this Agreement and any Confirmation,
the dissatisfied Party (the "First Party") may require the other Party (the "Second Party")
to provide, at the Second Party's option (but subject to fhe First Party's acceptance based
upon reasonably exercised discretion), either (1) tﬁe posting of a Letter of Credit, (2) a cash
prepéyment, (3) the posting of other acceptable collateral or security by the Sécond Pﬁty,
(4) a Guarantee Agreement executed by é creditworthy entity; or (5) some other mutually
agreeéble method of satisfying the First Party. The Second Party’s obﬁgations under this
Section 27 shall be limited to a reasonable estimate of the damages to the First Party

(consistent with Section 22.3 of this Agreement) if the Second Party were to fail to perform

. its obligations. Events which may trigger the First Party questioning the Second Party's

creditworth'mess, financial responsibility, or performance viability include, but are not
limited to, the following:
¢ The First Party has knowledge that the Second Party (or its Guarantor if applicable)

are failing to perform or defaulting under other contracts.

(2) -The Second.Party has exceeded any credit or trading limit set out in any
Confirmation or other agreement between fhe Parties.

(3)  The Second Party or its Guarantor has debt which is rated as investment grade and

| that debt faﬂs below the investment grade rating by at least one rating agency or is

below investment grade and the rating of that debt is downgraded further by at least

one rating agency.
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(4) - Other material adverse changes in the Second Party's financial condition occur. -
5) Substantial changes in market prices which materially and ’adVGrsely impact the
'Second Party's élbﬂity to perform under this Agreement or any Confirmation occur.
If the Second Party fails to provide such reasonably satisfactory assurances of its
ability to perform a transaction hereunder within three (3) Business Day; of demand
therefore, that will be coﬁsidered an Event of Default under Section 22 of this Agreement
and the First Party shall have the right to exercise any of the remedies provided »for under
that Section 22. Nothing contained in this Section 27 shall éffec.t any credit agreement or

arrangement, if any, between the Parties.

233



28.

NETTING:

28.1

28.2

28.3

Par_ties shall net payments (associated with transactions uﬁdér this Agreement and
Confirmation(s)) in accordance with Exhibit A, if such Parties have executed the
form attached as Exhibit A. The Parties’ obligations to net shall include the netting
of all payments received by the Parties in the same calendar month. Parties that
have executed Exhibit A shall provide a signed copy of Exhibit A to a
representative of the WSPP and to any Party that requests a copy and indicate on

the WSPP Homepage that they have executed Exhibit A. If a Party indicated its

election to et payments on the WSPP Homepage and that Party desires to withdraw

its agreement to net, that Party shall provide at least 30 days notice on the WSPP
Homepage of the change in its election to net and also shall provide, concurrent

with its withdrawal notice, written notice to all Parties with which it has ongoing

transactions or with -which it has committed to future transactibnsr under the

Agreement at the time of the notice. Any such changes in netting status shall apply
beginning at least 30 dayé after notice reéuired by this Section 28.2 is provided and
only shall apply to transactions agreed to beginniné on or after the date the change
iq netting status becomes effective.

The Parties may by separate agreement either through a Confirmation or some other
agreement set out specific terms relating to the implementation of the netting in

addition to or in lieu of AExhibit A,

" Each Party reserves to itself all rights, set offs, counterclaims, and other remedies

and defenses (to the extent not expressly herein waived or denied) which such Party

234



has or may be entitled to arising from or out of this Agreement aﬁd any applicable

Confirmation.
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29.

TAXES:
The Contract Price for all transactions under this Agreement shall include full

reimbursement for, and the Seller is liable for and shall pay, or cause to be paid, or

* reimburse the Purchaser for if the Purchaser has paid, all taxes applicable to a transaction

that arise prior to-the delivery point. If the Purchaser is required to remit such tax, the
amount shall be dedubted from any sums due to the Seller. The Seller shall indemnify,.
defend, and hold harmless the Purchaser from(any ciaims for such taxes. Thé Contract
Price does not include reimbursement fdr, and the Purchaser is liable for and shall pay,

cause to be paid, or reimburse the Seller for if the Seller has paid, all taxes applicable to a

* . transaction arising at and from the delivery point, including any taxes imposed or collected

by a taxing authority with jurisdiction over the Purchaser. The Purchaser shall indemnify,

defend, and hold harmless the Seller from any claims for such taxes. Either Party, upon

written request of the other Party, shall provide a certificate of exemption or other

reasonably satisfactory evidence of exemption if either Party is exempt from taxes, and
shall use reasonable efforts to obtain and cooperate with the other Party in obtaining any
exemption from or reduction of any tax. Taxes are any amounts imposed by a taxing

authqrity associated with the transaction.
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30.

CONFIDENTIALITY:

30.1

30.2

The terms of any trans action under this Agreement or any other infofmation
exchanged by the Purchaser and Seller relating to the transaction shall not be
diéclosed to any person not employed or retaiﬁed by the Pu’rcﬁaser or the Seller or
their afﬁiiates, except to the extent disclosure is (1) required by law, (2) reasonably
deemed by the disclosing Party to be required to be disclosed in connection with a

dispute between or among the Parties, or the defense of any litigation or dispute,

/(3) otherwise permitted by consent of the other Party, which consent shall not be

unreasonably withheld, (4) required to be made in connection with regulatory

proceedings (including proceedings relating to FERC, the United States Securities

and Excharigg Commission or any other federal, state or provincial reguléﬁory
ageﬁcy); (5) required to comply with North Americaﬁ Electric Reliability
Organization, regional reliability council, or successor organization fequirements;
(6) necessary to obtain transmission service; or (7) to a developer Qf an index of
electric power prices in a‘Lccordance with Section 30.2. In thé event disclosure is
made pursuant to this provision, the Parties shall use reasonable efforts to minimize
the scope of any;disclbsure‘ and have the recipients maintain thé confidentiality of
any documents or cénfidential informétion covered by this provision, including; if
appropriate, seeking a protective order or similar mechanism in connection with

any disclosure. This provision shall not apply to any information that was or is

~ hereafter in the public domain (except as a result of a breach of this provision).

A Party may disclose the terms of transactions under this Agreement, excluding the

identities of parties, to any developer of any index of electric power prices without
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Vi‘olation of the confidentiality obligations under Section 30.1 if: (1) tﬁe disc@osing
‘Party and the index déveloper have entered into a written agreement, prior to the
disglosure, under which thé developer has agreed to use the information solely for
the development of an index of electric power prices for publication and not for any
other purpose; and (2) the index with respect to which disclosure is made is an
aggregation of terms of transactions and does not identify terms of single

transactions or the identities of parties to transactions.
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31.

TRANSMISSION TARIFF: -

Pursuant to FERC Oxder. No. 888, iésued on April 24, 1996, and FERC orders where
aﬁplicable, the WSPP Default Trzinsmission Tariff has been filed and has become effective.
The Parties agree to be bound by the terms of t‘hat Tariff for so long as they are WSPP

members.
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32

TRANSACTION SPECIFIC TERMS AND ORAL AGREEMENTS:

S 321

General

32.11

A Confirmation shall include, at a minimum, the Standard Confirmation
Provisions. (See Exhibit C for a sample). Subject to the limitations in
Section 32.2 (Standard Confirmation Provisions) and Section 32.3 (Non-

Standard Confirmation Provisions). the Confirmation shall be made in

_ writing by a Documentary Writing or an Electronic Writing, or shall be an

32.1.2

32.1.3

Electronic Platform Confirmation.

Pursuant to the provisions of this Section 32, the Parties to a transziction
under this Agreement may agree to modi.fyv any term of this Agreement
(other than provisions regarding the Qperation of the WSPP as an
organination including Séctions 7 and 8) which applies to such transaction,
such agreement to be stated in a Confirmation or Confirmations.

Sectidns 32.2 and 32.3 shaﬂ not. apply to an Electronic Platform
Confirmation. Parties may amend an Elnctronic Platform Confirmation in
accordance with the procedures, if any, of the applicnble'platform or
exchange or in any other manner this Agrcenlent permits. Each Electronic
Platfqrm Confirrnation between WSPP members' shall be subject to this
Agreement, unless the transaction specified in' the Electronic Platform
Cnnfirrnatibn is sunj ect to another agreement between the Parties other thnn

a master Confirmation applicable to the Parties” WSPP Confirmations.

32.2  Process For Confifming Standard Confirinaﬁon Provisions.
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3221

3222

32.2.3

Confirmation of Standard Confirmation Provisions For Transactions of

Less Than One Week‘ in Duration.

Confirmation for Standard Confirmation Provisions applicable to

transactions of less than one week in duration may be through:

(1) a Documentary Writing (including a Cénfirmation which is not
executed by both Parties but which is binding under Section 32.2.3)
or | |

(ii) an Electronic Writing.
Notwithstanding the foregoing sentence, with respect to a transaction of less
than one week in duration as agreed in an Eléctronic Writing and that is to
commence within one week of that agreement, a subsequent proposed
confirming Documentary Writing under Section 32.2.3 shall not vary the
terms of thevE.lectronic Writing unless the Documentary Writing is executed
by Eoth Parties.

Standard Confirmation Provisions For Trénsactions of One Week or More

in Duration. |
Written confirmation shall bé required for all Standard Confirmation

Provisions for transac.:tions of one week of more in duration. Such written

confirmation rﬁay be made by a Documentary Writing executed by both

Parties or a Documentary Writing not executed by both Parties but which is

binding under Section 32.2.3.

Written Confirmation Process for Standard Confirmation Provisions. -
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The Seller shall provide a proposed Documentary Writing containing the
proposed Standard Confirmation Provisions which must be received by the
Purchaser wifhin five Business Days of the date of the agreﬁfnent to the
transactidn, The Purchaser shail have five Business Days from date of
receipt to accept or propose modifications to the proposed Documentary
Writing. If the Purchaser does not respoﬁd within that time period, the

‘ Séller’ s proposed Documentary Writing shali be considered as accepted and
shall be the final Confirmation. If the Seller fails to provide a proposed
'Documentary Writing within the five Busipess Days period, then, within -
the immediately subsequent five Business Days, the Puréhaser may submit
a proposed Documentary Writing to the Sellgr. The Seller shall then havg
five Business Days from date of receipt to accept or propose modifiéations
to the proposed Documentéry Writing, If the S.eller does not respond within
that time period, the Purchaser’s proposed Documentary Writing shall be
considered as accvepted and shall be the final Confirmation.

32.3 Process for Confﬁnﬁné Non-Standard Confirmation Provisions.

32.3.1 Non-Standard Confirmation Provisions for Transactions of L.ess Than One
Week in Duration. Confirmation for Non-Standard Cénfirmation
Prpvisions for a transaction of less than one week in duration only may be
through: (i) an Electronic Writing; or (i) in a Documentary Writing
executed by both Parties. '

3232 Non-StandardCo}hﬁrmation Provisions for Transactions of One Week or

More in Duration. Confirmation for Non-Standard Confirmation
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Provisions for transactions of one week or more only shall be through a

" Documentary Writing executed by both Parties.

3233

WSPP Agreement is a Default Agreement.
If the Parties to a transaction (i) do not reach agreement on any proposed
Non-Standard Conﬁmﬁation Provision and (ii) do not confirm it under

Section 32.3.1 or 32.3.2, as applicable, then the term or terms of the

- Agreement, which the Parties could not reach agreement to modify or

change or which are not considered modified pursuant to this Section 32.3,

shall apply to the transaction.

32.4  Prior Discussions And Statements

304.1

3242

A Confirmation under Sectionb32.2 and/or 32.3, shall, together with this
Agreement, be én integrated contract Witi’l respect to the transéction, shall
supersede all ‘discussions and negdtiations with‘ respect thereto, and are
intended by the Parties as a final expression of their agreement with respect
to such terms as are included therein ‘and may not be contradicted by
evidence of any prior agreement unless there is clear and convincing
evidence of a mutual mistake in the Confirmation.

Notwithstanding any prdvision in this Agfeement (including Sections
32.3.2 and 32.4.1), until the Confirmation héS become final in accordance
with Sections 32.2 and/or 32.3 for. a transaction, any oral agreement or
electronic communication establishing agreement of the Paﬁies relating to

such transaction shall remain valid and binding.
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32.5

32.6

32.7

32.8

The Parties agree not to contest, or assert any defense with respect to, the validity

or enforceability of any agreement to the terms concerning a specific transaction,

on the basis that documentation of such terms fails to comply with the requirements

of any statute that agreements be written or signed; Each Party consents to the
recording by the other Party, without any fuﬁher notice, of telephone conversations
between representatives of the Parties, which contain ag:reements to or discussion
concerning the terms of a specific transaction. All such recordings may be
introduced and admitted into evidence for the purpose of proving agreenients‘ to "
terms, and any objection to such introduction or admission for such purposé is
héreby expressly waived.

In the event of a conflict betwepn a binding and effective Confirmation and this

Agreement, the Confirmation shall govern.

- The Seller shall not be required to file any Confirmation with FERC except as

provided in the Service Schedules.

Other Products and Service Levels: The Parties may apply this Agreement and

-make a Confirmation with respect to a product/service level defined under any other

document or form of agreement (e.g., the California ISO tariff, the ERCOT
agreement or the EEI agreement). The coﬁfirmation process set forth in Section

32.3 shall apply to any such Confirmation.. Unless the Parties expressly state and

~agree that all the terms and conditions of such other agreement will apply to any

such transaction consistent with Section 32.3, the transaction shall be subject to all
the terms of this Agreement, except that (1) all service level/product definitions, (2)

force majeure/uncontrollable force definitions, and (3) other terms as mutually
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32.9

32.10

agreed shall have the meaning ascribed to them in the different agreement or in the
applicable Confirmation.

Reserved.

The Parties may agreé to modify terms of this Agreement for more than one
transaction pursuant to a separate written agreement (a “master confirmation
agreement”), which agreement shall be considered part vof each Confirmation.
bétween the Parties and shall apply to all transactions entered into between the two
Parties unless the Parties specifically agree to override such changes for apartibular
transaction consistent With the procedure in Section 32.2 or 32.3; whichever ié

applicable.
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33. PERFORMANCE, TITLE, AND WARRANTIES FOR TRANSACTIONS UNDER

SERVICE SCHEDULES:

33.1

33.2

33.3

Performance

33.1.1 The Seller shall deliver to the delivery point(s) as agreed to in the applicable
Confirmation and sell to thé Purchaser in accordance with the terms of the
Agreement and such Confirmation.

33.1.2 The Purchaser shall receive and purchase the Contract Quantity, as agreed
to by the Parties in the applicable Confirmation, at the delivery point(s) and
purchase from the Seller in accordancé with the terms of the Agreement and

such Confirmation. ~

"Tifle and Risk of Loss

Title to and risk of ioss of the electric energy shall pass from the Seller to
the Purchaser at the delivery point agreed to in fh;: Confirmation; provided,
however, with regard to federal agencies or parts of the United States Government,
title to and risk of loss shall pass to Purchaser to the extent permittéd by and
consistent with applicable law.

Warranties

The Seller warrants that it will transfer to the Purchaser good title to the

~electric energy sold under the Agreement and any Confirmation, free and clear of

all liens, claims, and encumbrances arising or 'attaching prior to the delivery point
and that Seller's sale is in compliance with all applicable laws and regulatioﬁs.

THE SELLER HEREBY DISCLAIMS ALL OTHER WARRANTIES,
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EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
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34.  DISPUTE RESOLUTION:

341

34.2

INFORMAL DISPUTE RESOLUTION

Before binding dispute resolution or any other form of litigation may

~ proceed, any dispute between the Parties to a transaction under this Agreement first

shall be referred to nonbinding mediation except for actions taken plirsuént to
Section 21.2. The Parties shall attempt to: agree upon a mediator from a list of ten
(10) candidates provided by the Chairman of the WSPP Operating Commi’gtee or
his or her designee. If the Parties are unable to agree, then the Chairman or the
designee shall appoint a mediator.for the dispute. Neither the mediator nor the
person involved onlbehalf of the WSPP in developing é list of mediators for the
Parties to choose from or in selecting the mediator (if the Parties are unable to do
s0) shall possess-a direct or indirect interest in either Party or the subj ect matter of |
the mediation. The WSPP shall establish procedures for the appointment of
mediators and the conduct of mediation and those procedures shall apply to thc; ‘
mediation.
BINDING DISPUTE RESOLUTION

The Parties to a disi)ute may elect bindingv dispute resolution ﬁsing the

following process unless binding arbitration of certain disputes is required under

. this Agreement in which event the Parties shall use the process set forth in this

Section 34.2 to resolve such disputes, unless the Parties otherwise agree:
(a) WSPP Dispute Resolution: A Party to a dispute (if binding dispute
 resolution is required) or all Parties to a dispute (if agreement of the Parties

is required for binding dispute reselution) may initiate binding dispute
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resolution vinder WSPP procedures By notifying the Chairman of the WSPP
Operating Committee or his or her designee. The Chairman or his or her
designee shall provide the Parties with é 1ist‘of ten (105 eligible arbitrators.
Within ten (10) days of receiving the list, the Parties shall agree on a single
arbitrator from the list to conduct the arbitration, or notify the Chairman of
the Operating Committee or the designee of their ﬁlability to r§ach
agreement. If notified of the Parties inability to reach agreement, then the
Chairman or thé des;gnee shall choose the arbitrator from the list within five
(5) days. Neither the arbitrator nor the person iﬁvolved-on behalf of the
WSPP in developing a list of _arbitratoré for the Parties to choose from or in
selecting the arbitrator (if the Parties are unable to do so) shall possess a
(direct or iﬁdirect interest in either vParty or the subject matter o.f the
arbitration.‘ The Procedures to be used for this arbitration shall follow the
arbitration procedures which shall be developed and maintained by the
WSPP and the procedures will be generally consistent with the commércial
érbitration rules of fhe American Arbitration Association though not

involving the Association.

If the Parties agree to bindfng dispute resolution under this Section 34.2,
each Party understands that it will not be able to bring a lawsuit concerning any
dispute that may arise which is covered by this A arbitration provision.
Notwithstanding the foregoing,' nothing herein is intended to waive any provision

. of the Federal Arbitration Act, 9 U.S.C. § 1, et. seq., or 'any right under state statute
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34.3

344

or commoﬁ law to challenge an arbitration award or to prevent any action to enforce
any arbitration award.

A Party's liability and damages under any arbitration award resulting from
the process set. forth in this Section 34.2 shall be limited as provided in this
Agreement or in any Confirmation.

COSTS -

Each Party shall be responsible for its own costs and those of its counsel

and representatives. The Parties shall equally divide the costs of the arbjtrator or

mediator and the hearing.
CONFIDENTIALITY

Any arbitration or mediation under this Section 34 shall be conducted on a
confidential 1t.)asis and not disclosed, including any documents or results which shall
be considered confidential, uﬁless the Paﬁies otherwise égree or such disclosure is

required by law.’
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35.

'FORWARD CONTRACTS:

The Parties acknowledge and agree that all tranéactions under the Agréement anci ,
Confirmation(s) are forward contracts and that the Parties are forward contract merchants,
as those terms are used in the United States Bankruptcy Codé.’ The Partiés acknowledge
and agree that all of their trﬁnsactions, together with this Agreemént and- the related
Confirmation(s) form a single, integrated agreement, and agreements and transéctions are
entered into in r:eliance on the fact that the agreeménts and each transaction form a single

agreement between the Parties.
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36.

TRADE OPTION EXEMPTION

The Parties intend that any Physically Settled Option under this Agreement shall
qualify under the trade option exemption, 17 CE.R. § 32.3. Accordingly, each Party
buying or selling éPhysically Settled Option agrees and warrants that any such option shall
be offered only to a provider, user, or merchant and that the gntities entering into the options

are doing so solely for purposes related to their business.
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37.

ADDITIONAL REPRESENTATIONS AND WARRANTIES:

Bach Party warrants and represents to the other(s) that it possesses the necessary

_corporate, governmental and legal authority, right and power to enter into and agree to the .

applicable Confirmation fof a transaction or traﬁsacﬁons and to perform each and every
duty imposed, and that the Parties' agreement to buy and sell power under this Agreement
and the Confirmation represents a contract. Bach Party allso warrants and represents to the
other(s) that each of its representatives executing or agreeing through a Confirmation to a
transaction under this Agreement is anthorized to act on its behalf.

Each Party further warrants and represents that entering into this Agreement and
any applicable Confirmation dbes not -violate or conflict with its Charter, By—laWs. or
comparable constituent document, any law applicable to it, any order or judgment of any
court or other agency of government applicable to it or any agréement to WhiCh itis a party
and that this Agreement and applicable Confirmatioﬁ, constitute a legal, valid and bindihg
obligatioﬁ enforceable against such Party in accordance With the terms of such agreements.

Each Party also represents that it is solvent and that on each delivery this |
representation shall be deemed renewed unless notice to the contrary is given in writing by

the Purchaser to the Seller before delivery. .
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38.

FLOATING PRICES:

1 38.1

38.2

In the event the Pérties intend that the price for a transaction is to be based on an
index, exchange or any othef kind of variable reference price (such price being a
“Floating Price”), the Parties shall épecify the “Floaﬁng Price” to be used to
calcuiate the amounts iﬂ a Confirmation due Seller for that transaction.

Market Disruption. If a.Market Disruption Event has occurred and is contimiing
during the Determination Period, the Flbating Price for the affected 'frading Day
shall be determined as follows. The Parties shall negotiate in gqod faith to agree
on a Floating Price (or a{method for determining a Floating Price) for the affected
Trading Day. If the Parties have not so agreed on or before the twelfth Business
Day following the first Trading Day on which the Market Disruption Event
occurred or existed, then the Floating Price shall be determined in good faith by the
Parties based upon (1) quotes from Dealers in energy contracts; and/or (2) quotes
from Brokers in energy contracts. Bach Party may obtain up to a maximum of four
quotes which must be provided to the other Party no later than twenty-two Business
Days following the first Business Day on which the Market Disruption Event
occurred or existed. These quotes shall reflect trans actéd prices. The Floating Price
for the affected Trading Day shall equal a simple average of the quotes obtained
and provided by the Parties consistent with the provisions o;f this Section 33. Each
Party providing quote(s) to the other Party also shall identify to that other Party the |
Dealer(s) and/or the -Broker(s) who provided each of the quotes to allow

verification.
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38.3

384

“Determination Period” means each calendaf month during thé term of the relevaﬁt
transaction; provided that if the term of the transaction is less than one calendar
month the Determination Period shall be the term of thie transaction.'

“Market Disruption Event” means, with respect to an index, any of the following
events (the existence of which‘ shall be d¢termined in good faith by the Parties): (a)
the failure of the index to announce or publish information necessary for
determining the Floating Price; (b) the failure of trading to commeﬁce or the
permanent discontinuation or material suspension of trading in the relevant options -
contract or commodity on the exchange or market acting as the index; (c) the
temporary or perménént’discontinuance or unavéilability Of, the index; (d) the
temporary or permanent closing of any exch;mge acting as the index; or (e) a
material change in tﬁe formula for or the method of determining the Floafing Price.

“Trading Day” means a day in respect of which the relevant price source published

the relevant price or would have published the relevant price but for'the Market

Disruption Event.

Calculation of Floating Price. For the purposes of the calculation of a Floating

Price, all numbers shall be rounded to three (3) deciinal places. If the fourth (4th)
decimal number is five (5) or greater, then the third (3rd) decimal nimber shall be
increased by one (1), and if the fourth (4th) decimal number is less thén five (5),

then the third (3rd) dgacinial number shall remain unchanged.

Corrections. For the purposes of determining the relevant prices for any day, if the

price published or announced on a given day and used or to be used to determine

‘the relevant price is subsequently corrected and the correction is published or

announced by the person responsible for that publication or announcement, either
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Party may notify the other Party of (i) that correction and (ii) the amount (if any)
that is payable as a resuit of that correction. If a Party gives notice that an amount
is sb payable, the Party that originally either received or retained such amount wili
pay' such amount consistent with the provisions of this Section 38.4. The amount
that is payable as a result of the correction shall be included in the billing cycle in

which the notice of the correction is provided.
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39.

AMENDMENT:

39.1

39.2

39.3

This Agreement may be amended upon the subnﬁssion to FERC and ecceptance by
FERC of that amendment. The effective date of the amendment shall be the dat_e
on which FERC allows the amendment to become effective; provided, however, if
the FERC orders a hearing en a filing under Section 205 of the Federal Power Act
proposing an amendment to this Agreement, the amendment as it may be revised -
by the FERC shall not become effective until the FERC iesues its final order (i.e.
its order on rehearing before any judicial review) on the amendment. The Parties

through the Executive Committee shall direct the filing of any amendments. The

~ Parties to this Agreement agree to bound by this Agreement as it may be amended,

provided that the Parties possess the right to challenge any amendments at FERC
and to exercise any applicable withdrawal rights upder this Agreement.

Unless ptherwise stated in the amendﬁlent; all amendments shall apply only to new
transactions entered into or agreed to on or after the effective date rof the
amendment. Preexisting agreements and transactions shall operate under the
version of the WSPP Agreement effective at the time ef the agreement for the
traﬁsaction unless the Parties to a transaction or transactions rmitually agree
otherwise. |

An agreement modifying this Agreement ora Cohﬁrmaﬁon for a transaction needs

no consideration to be binding.

257



40.

EXECUTION BY COUNTERPARTS:

This Agreément may be executed in any ﬁumber of counterparts, and upon
execution by ail Partie;, each executed counterpart shall have the same force and effect as
an original instrument and as if all Parties had signed the same instrument. Any signature -
page of this Agregment may be detached from any counterpart of this Agreement without
inipain’ng the legal effect of any signatures thereon, and may be attached to another
counterf)art of this Agreement identical in form hereto but having attached to it one or more

signature pages.
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41.

- WITNESS:

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
by their duly authorized representative as of the 27th day of July, 1991 (or as of the date of
execution of this Agreement by each Party's duly authorized representation, in the case of

any Party that becomes a signatory to this Agreement subsequent to July 27, 1991).

By:

Name of signing official:
- Title:

Name of Member:

Date:
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Each Party that executes this Exﬁibit A to the Agfeerﬁent agrees to net payments for
transactions under the WSPP Agreement and the applicable Confirmation(s) with any other Party
or Parties which also have agreed to net payments by executing a copy of this Exhibit A. The
Party executing this Exhibit A shall indicate below when it desires that its agreement to net

‘becomes effective. A Party agreeing to net under this Exhibit A shall comply with the provisions

of Section 28.

EXHIBIT A

NETTING

2 of the Agreement. Defined terms used herein are as defined in the WSPP

Agreement Netting shall be done in accordance with the following provision:

If the Purchaser and Seller are each required to pay an amount on

the payment due date in the same month for transactions under the
Agreement and Confirmation(s), then such amounts with respect to
each Party will be aggregated and the Parties will discharge their
obligations to pay through netting, in which case the Party owing
the greater aggregate amount will pay to the other party the
difference between the amounts owed consistent with the payment
times in Section 9.2 of the Agreement, unless the Parties have
otherwise agreed to a different payment time as allowed by the
Agreement. Each Party reserves to itself all rights, set-offs,
counterclaims and other remedies and/or defenses to which it is or
may be entitled, arising from or out of the Agreement. All
outstanding payments between the Parties which are to be netted

. pursuant to this Exhibit A for transactions under WSPP Agreement

and the applicable Confirmation(s) shall be offset against each other
or set off or recouped therefrom. -

Name of Authorized Representative A Effective Date for Netting
Name of WSPP Member

Signature of Authorized , Date of Execution -
Representative '
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[WSPP SAMPLE FORM ~ PARTIES ARE FREE TO USE THIS OR DISREGARD IT.]
EXHIBIT B

FORM OF COUNTERPARTY GUARANTEE AGREEMENT

This Guarantee Agreement (this “Guarantee™), dated, as of | 1, 199(__1, is
made and entered into by [ ],al ] corporation (“Guarantor™).
WITNESSETH:
WHEREAS, [ . ] (the “Company”) may enterlinto transactions

involving power sales under the WSPP Agreement (“WSPP Agreement”) and related
Confirmation(s)! (collectively “Agreements”) with [Company Name] (“Guaranteed Party”); and

WHEREAS, Guarantor will directly 'pr indirectly benefit from the Agreements.

NOW THEREFORE, in consideration of the Guaranteed Party agreeing to conduct
business with Company, Guarantor hereby covenants and agrees as follows: .

1. GUARANTY. Subject to the provisions hereof, Guarantor hereby irrevocably and
‘unconditionally guarantees the timely payment when due of the obligations of Company (the
“Obligations”) to the Guaranteed Party in accordance with the Agreements. If Company fails to
pay any Obligations, Guarantor shall promptly pay to the Guaranteed Party no later than the next
Business Day (as defined in the WSPP Agreement), after notification, the amount due in the same
currency and manner provided for in the Agreements. This Guarantee shall constitute a guarantee
of payment and not of collection. Guarantor shall have no right of subrogation with respect to any
payments it makes under this Guarantee until all of the Obligations of Company to the Guaranteed

Party are paid in full. The liability of Guarantor under the Guarantee shall be subject to the
followmg .

(@) Gualantor s liability hereunder shall be and is speCIﬁcally limited to
payments expressly required to be made in accordance with the Agreements (even if such
payments are deemed to be damages) and, except to the extent specifically provided in the
Agreements, in no event shall Guarantor be subject hereunder to consequential, exemplary,
equitable, loss of profits, punitive, tort, or any other even if such fees together with the payments
exceed the cap in Section 1(b), damages, costs, except that Guarantor shall be required to pay
reasonable attorney fees.

(b)  The aggregate liability of the Guarantor shall not exceed [ ] Million
U.S. Dollars | 1.

2. DEMANDS AND NOTICE. If Company fails or refuses to pay any Obligaﬁons,
the Guaranteed Party may make a demand upon Guarantor (hereinafter referred to as a “Payment

1
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Demand”). A Payment Demand shall be in writing and shall reasonably and briefly specify in
what manner and what amount Company has failed to pay and an explanation of why such payment
is due, with a specific statement that the Guaranteed Party is calling upon Guarantor to pay under
this Guarantee. A Payment Demand satisfying the foregoing requirements shall be deemed
sufficient notice to Guarantor that it must pay the Obligations. A single written Payment Demand
shall be effective as to any specific default during the continuance of such default, until Company
or Guarantor has cured such default, and additional Payment Demands concerning such default
shall not be required until such default is cured. :

3. REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants
that: : ' :

(a) it is a corporation duly organized and validly existing under the laws of the
State of [ |.and has the corporate power and authority to execute, deliver and carry
out the terms and provisions of this Guarantee;

(b) no authorization, approval, consent or order of, or registration or filing with,
any court or other governmental body having jurisdiction over Guarantor is required on the Dart of
Guarantor for the execution and delivery of this Guarantee; and

(c) this Guarantee constitutes a valid and legally binding agreement of

Guarantor enforceable against Guarantor in accordance with its terms, except as the enforceability

of this Guarantee may be limited by the effect of any applicable bankruptcy,. insolvency,

~ reorganization, moratorium or similar laws affecting creditors’ rights generally and by general
principles of equity.

4. EFFECT OF BANKRUPTCY BY COMPANY. The Guarantor’s obligation to
pay under this Guarantee shall not be affected in any way by the institution with respect to the -
Company of a bankruptcy, reorganization, moratorium or simifar insolvency proceeding or other -
relief under any bankruptcy or insolvency law affecting creditor’s rights or a petition for the
Company’s winding-up or liquidation. ’

5. AMENDMENT. No term or provision of this Guarantee shall be amended,
modified, altered, waived, or supplemented except in a writing signed by the Guarantor and
Guaranteed Party hereto.

6. WAIVERS. Guarantor hereby waives (a) notice of acceptance of this Guarantee; -
(b) presentment and demand concerning the liabilities of Guarantor, except as expressly
hereinabove set forth; and (c) any right to require that any action or proceeding be brought against
Company or any other person, or except as expressly hereinabove set forth, to requite that the
Guaranteed Party seek enforcement of any performance against Company or any other person,
prior to any action against Guarantor under the terms hereof.

Except as to applicable statutes of limitation, no delay of the Guaranteed Party in the

exercise of, or failure to exercise, any rights hereunder shall operate as a waiver of such rights, a
waiver of any other rights or a release of Guarantor from any obligations hereunder.
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Guarantor consents to the renewal, compronnse extenswn acceleration or other changes
in the time of payment of or other changes in the terms of the Obligations, or any part thereof or
any changes or modifications to the terms of the Agreements.

Guarantor may terminate this Guarantee by providing written notice of such termination to
the Guaranteed Party and upon the effectiveness of such termination, Guarantor shall have no
further liability hereunder, except as provided in the last sentence of this paragraph. No such
termination shall be effective until fifteen (15) Business Days after receipt by the Guaranteed Party
of such termination notice. No such termination shall affect Guarantor’s liability with respect to
any obligations arising under any transaction entered into prior to the time the termination is
effective, which transaction shall remain guaranteed pursuant to the terms of this Guarantee.

7. ASSIGNMENT. The Guarantor shall not assign this Guarantee without the express

written consent of the Guaranteed Party, The Guaranteed Party shall be entitled to assign its rxghts
under thlS Agreement in its sole discretion.
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8. NOTICE. Any Payment Demand, to the Guaranteed Party or the Guarantor notice,
request, instruction, correspondence or other document to be given hereunder by any party to
another (herein collectively called “Notice”) shall be in writing and delivered personally or mailed
by certified mail, postage prepaid and return receipt requested, or by telegram or telecopier, as
follows: :

To [Name of Guaranteed Party]

Attn:

‘Fax No.: (__)
To Guarantor:

Attn:

Fax No..(__ )

Notice given by personal delivery or mail shall be effective upon actual receipt. Notice
given by telegram or telecopier shall be effective upon actual receipt if received during the
recipient’s normal business hours, or at the beginning of the recipient’s next business day after
receipt if not received during the recipient’s normal business hours. All Notices by telegram or
telecopier shall be confirmed promptly after transmission in writing by certified mail or personal
delivery. Any party may change any address to which Notice is to be given to it by giving notice
as provided above of such change of address.

8. MISCELLANEOUS. THIS GUARANTEE SHALL IN ALL RESPECTS BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE
STATE OF [State], WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. This
Guarantee shall be binding upon Guarantor, its successors and assigns and inure to the benefit of
and be enforceable by the Guaranteed Party, its successors and assigns. The Guarantee embodies
the entire agreement and understanding between Guarantor and the Guaranteed Party and
supersedes all prior agreements and understandings relating to the subject matter hereof. The
headings in this Guarantee are for purposes of reference only, and shall not affect the meaning
hereof. This Guarantee may be executed in any number of counterparts, each of which shall be an
original, but all of which to gether shall constitute one instrument.

EXECUTED as of the day and year first above written.-

[ _ ]
By:
Name:

Title: . ’ ’
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EXHIBIT C ,
SAMPLE FORM FOR CONFIRMATION

1. Transaction Specific Agreements

- The undersigned Parties agree to sell and purchase electric energy, or a Physically-
Settled Option, pursuant to the WSPP Agreement as it is supplemented and modified
below:

(a) Seller:
(b)  Purchaser:
(¢)  Period of Delivery: From_\ \  To _\ \ _
@ Schedule (Days and Hours)
(e) Delivery Rate:
(f) Delivery Point(s):
(g) Type of Service (Check as Apphcable)
Service Schedule A
Service Schedule B
Service Schedule C ‘
Physically-Settled Option Service Schedule B,
Physically-Settled Option Service Schedule c___ -
Other products per Section 32.6 [Describe Product]
(h)  Contract Quantity: Total MWhrs.
- (@) Contract or Strike Price:
[0) Transmission Path for the Transaction (If Applicable):
(k)  Date of Agreement if different:
4y Additional Information for Physically-Settled Options
' @ Option Type: Put Call
(i1) Option Style:
(ili)  Exercise Date or Period:
(iv)  Premium:
(v)  Premium Payment Date:
(vi)  Method for providing notice of exercise
(m)  Special Terms and Exceptions:
See Attachment A

-[Special Terms and Exceptions shall be shown on an Attachment to this Confirmation. ]

Name of Trader for Purchaser Name of Trader for Seller

Authorized Signature Authorized Signature
for Purchaser o for Seller

265



Date Date
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EXHIBIT D

WSPP MEDIATION AND ARBITRATION PROCEDURES |

MEDIATION

A

Informal Mediation.. WSPP members with a dispute or a potential dispute
inyolving transactions under tﬁe WSPP Agreement may request non-binding,
informal mediation By contacting the WSPP’s General Counsel and by providing a
brief explanation in writing ef the dispute and the remedy being sought. All parties
to the dispute must request this Informal Mediation for it to become effective. After
this contact, a telephonic conference call will be arranged among the affeeted
WSPP members and the WSPP’s General Counsel, the Chairman of the Operating

Committee, and/or some other independent and knowledgeable person requested

_ by the Chairman of the Operating Committee to participate. The purpose of the

conference call will be to discuss the issues and to have an independent person or
persons state their views. Best efforts will be made to set up this conference call’
within five Business Days after the WSPP’s General Counsel is contacted subject

to accommodating the schedules of all involved. This Informal Mediation shall be

considered as satisfying the Mediation requirements of Section 34.1 of the WSPP

Agreement,

a claim against another WSPP member relating to a WSPP transaction, which is
unable to resolve the dispute thi'ough agreement with the other member to the
transaction, and which desires to pursue that claim shall initiate non-binding formal

mediation pursuant to Section 34.1 of the WSPP Agreement. The member

267



initiating such mediation shall do so by Serving written notice to the Chaifman of
the WSPP Operating Com@ttee, the WSPP’s General Counsel, and the other
members agéin’st which the élaim is directed. Such notice shall state the nature of
- the dispute, the remedy sought, and support the claim. ' |

Response to Document Initiating Formal Mediation. Within eight days, the
member o¥ members against which the claim is directed may provide a response to
the notic'e which shall be Served on the memberAWhich initiated the Mediation, the
Chairman of the WSPP’s Operating Committee, and the WSPP’s General Counsel.
Choosing the Mediator. The Mediator shall be chosen in accordance with the
p;ocedures set forth in Section 34.1 of the WSPP Agreement. Each Party may
su ggﬁst persons to be included on the list of Mediators to be presented to the Parties
provided that these suggested persons shall be provided to the WSPP
Representative together with rele\}ant personal histories within two Business Days
~ of the date by which ‘ti'me the list of Mediétors is to be sent out. The WSPP
Representative shall allow at least one person suggested by each Parfcy to be added
to the list of Mediators. A brief personél history of each'person on the list of
pdtential mediators shall be provided to the Parties, with that history shoWing the
_person’s employment over the last five years and any other relevant facts. The
WSPP Representative shall provide the Parties with the iist of Mediators within
- five days of receii)t of notice of the dispute. The Parties then shall have five days
iﬁ which to reach agreement c;n é Mediator or inform the WSPP Representative that
tﬁey were Unable to reach agreement in Wilich event the WSPP Representative shall

appoint the Mediator consistent with Section 34.1 of the WSPP Agreement. Upon
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request of the Parties for expedition, the WSPP Representative shall use best efforts
to expedite this précess.
Location for the Formal Mediation. The Parties shall agree on 'a location for the
Mediation. If the Parties fail to reach agreement, then the WSPP Representative
shall set the location which shall be convenient for the Parties and the Mediator.
Time for the Formal Mediation. The Parties shall agree on the time for the
- Mediation after consultation with the Mediator if one has been appointed. If the
Parties fail to reach agreement; then the WSPP Representative shall set the time
‘which shall not be more than twenty-one days after the ndtice initiating the
Mediation is received after consultation with the Parties and any Mediator,
Conduct of the FormaliMediatvion. The Mediator shall have the ability té conduct
the Mediation in any manner which the Mediator believes is appropriate to ,facilitate
resolution of the dispute. Each Party shall have at least one representative with the
authority to settlé the dispute present at the Mediation. The Mediation shall be
private and cgnﬁdential and the Mediator shall have the authority to exclude any
person not directly involved unless tﬁe Parties agree otherwise in writing. At the
Mediatioﬁ, each Party shall have the right to make a brief presentation of its case
and to qu‘estion the other Party. Bach Party also may be represented by counsel.
Replacement of the Mediator. If the Mediator resigns, withdraws or is no longer
able to serve, then the Parties shall have two Business Days in which to agree on a
new Mediator. If the Parties are unable to .agree within such time, the WSPP
Representative shall appoint a replacement Mediator from the list used to select the

first Mediator within two Business Days after being notified that the Parties are
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unable to agree. The dates and deadlines in this section may réquire modification

if the mediator is replaced. Any extensions shall be as limited as possible.

II. ARBITRATION

A.

Initiating Arbitration. A WSPP member which initiates Arbitration pursuant to

Section 34.2 of the WSPP Agreement shall do so by Serving the Chairman of the

'WSPP Operating Committee, the WSPP General Counsel and the members against

Which'the claim is directed with written notice of its demand for arbitration. Such
notice shall state the nature of the dispute, the remedy sought, and support the claim.
Response. Within ten days of receipt of the notice, any member or members
against which the claim is directed may provide a response to the notice. Such

response must include any counterclaims which the member believes are

appropriate. If a counterclaim is submitted, then the member which-submitted the

notice may respond to the counterclaim within tén days of receipt. All such
responses shall be Served on the Parties, the Chairman of the WSPP Operating

Committee, and the WSPP General Counsel.

'Choosing the Arbitrator. The Arbitrator shall be chosen in accordance with the

procedures set forth in Section 34.2 of the WSPP Agreement. Each Party may

suggest persons to be included on the list of Arbitrators to be presented to the Parties

‘provided that these suggested persons are provided to the WSPP Representative

together with relevant personal histories within two business days of the date by
which time the list of Arbitrators is to be sent out. The WSPP Representative shall
allow at least one person suggested by each Party to be added to the list of potential

Arbitrators. A brief persondl history of each person on the list of potential
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Arbitrators shall be provided to the Parties, with that history showing the person;s
employment over the last five Ayears and any other relevant facts. The WSPP
Répresenta_tive shall pfovide the Parties with the list of Arbitratdrs ;Nithin seven
" days of receipt of notice of the réquest for Arbitration. The Parties then shall have
“ten days in which to reach agreement on the Arbitrator or to inform the WSPP
Representative that they were unable to reach agreement in which event the WSPP
Representative shall appoint the Arbitrator consistent with Section 34.2 of the
Agreement. Upon request of the Parties fér expedition, the WSPP Representative
shall use best efforts to cause this process to be expedited.
‘vLocation for the Arbitration.: The Parties shall agree on a location for the
- Arbitration. If the Paﬁies fail to reach agréement, then the WSPP Representativp‘ :
shall set the location which shall be convenient for the Parties and thé Arbitratbr.
Time for the Arbitration. The Parties shall agree on the time for the Arbitration
and coordinate that time wi.thAthe Arbitrator if one has been agreed to or appointed.
If the Parties fail to feach agreement, then the WSPP Representative shall s;at_the
| time which shall not bc;, more than 60 days after the-notice is received. The WSPP
Representative shall set a time after consultation with the Parties and the Arbitrator
to check their schedules:
‘Discovery. ‘After appointment of the Arbitrator, each Party shall be entitlé_d to
obtain relevant documents from the other Parties and to take depositions. Each
Party shall respond to such a document request within seven days of receipt of the
request and make its employees or consultanté available for depositions to the

extent that the employee or consultant possesses knowledge and information
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reievant to the dispute. Each Party shall disclose documents that are confidential,‘
or commercially sensitive subject to a reasonable protective order. Any disputes -
concerning discovery shall be promptly referred to the Arbitrator who shall have
authority to resolve such disputes, inqluding the authority to require attendance of
witnesses at depositions. The Federal Rules of Civil Procedure shall apply to
discovery under these procedures.
Conduct of Arbitration if the Parties Agree to Waive an Oral Hearing. If thé .
Parties agree to waive an oral hearing, then the Parties shall Serve Initial Briefs no
later than 35 days after the notiée is received or notify the Arbitrator that they do
not wish to submit any édditional documents. Parties shall Serve any Reply Br@efs
no late; than ten days after the date for Service of IniﬁaI Briefs.
Conduct of the Arbitration Hearing. No later than fifteen days before 4any
hearing, any Party qmay Serve an Initial Brief or notify the Arbitrator that they do
not wish to submit any additional documents. A Party shall Serve any Reply Brief
no later than five Business Days before any hearing. The Arbitrator shall presidé
over any héaring and rule on all objections includiqg objections as to the
admissibility of evidence or whether the éuestionin g is proper. All testimony shall
be submitted under oath. The Arbitrator is not bound to follow any particular rules
governing the conduct of the proceeding. The Arbitrator may rely on legal advice
provided thfough the WSPP. The Arbitrator may require any person employed by
a Party to attend and testify at the hearing. Each Party shall possess the right to
present evidence, includiﬁg Witnesses, and to cross—ex,aminé other Parties’

witnesses. The Arbitratioﬁ shall be private and the Arbitrator shall have the
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‘ authority to exclude any persbn not directly involved unless the Parties otherwise
agree. Bach Party may be represented by counsel. A stenographic record of the
'Arbitration shall be kept.

L Decision. Within ten Business Days after the end of the Arbitration hearing, the
Arbitrator shall issue his award in writing. If the Parties waived the right to an oral
hearing, then the Arbitrator shall issug the award within ten Business Days of the
last date Briefs were to be submitted. The Arbitrator is not limited in the remedies
he may order so 1§ng as any arbitration award is consistent with the provisions énd-
linﬁtationé of the WSPP Agreement and any applicable Confirmation with respect
to thf; liability and' damagés of any Party; provided, however, upon agreement of
tﬁe Parties to the dispute, the Arbitrator’s choice of remedies may be limited.

J. Replacement of the Arbitrator. If the Arbitrator résigns, withdraws, or is no

' ionger able to serve then the Parties shall have two Business Days in which to agree
on a new Arbitrator. If the Parties are unable ﬁo agree within such time, the WSPP
Representative shall appoini é replacement Arbitfator from the list used to select
the first Arbitrator wi;hin tWo Business Days after beiﬁg notified thét the Parties
are unable to agree. The dates énd deadlines in this section may require
modification if the mediator is replaced. Any extensions shall be as limited as .
poss;lble.

III. MISCELLANEOUS
A.  Confidentiality. Any Arbitration or Mediation shall be confidential as provided in

Section 34.4 of the WSPP Agreement.
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Iv.

C A

Costs. Costs shall be borne by Parties as provided in Section 34.3 of the WSPP

Agreement.

C. Restricﬁons on Lawsuits. 'Each» Party shall be subject to the restrictions provided
“in Section 34.2 of the WSPP Agreement. |

D. Attorney-Client/Attorney Workproducf. The Arbitrator or Mediator shall not
take any action which would result in disclosure of information in violation of the
attorney-client privilege or attorney workproduct dbcuine.

DEFINITIONS
Arbitrator or Arbitration. The Arbitrator appointed pursuant to these procedures
and Section 34.2 of the WSPP Agreement and the Arbitration pllJrsuant to these
procedures and the WSPP Agreement.

B. Initial or Reply Briefs. Written documents submitted by the Parties to support
their positioﬁs and respond to each others positions. Such documents sﬁall be
limited to 25 pages.

C. Business Days. Defined as in the WSPP Agreement.

D. Mediator or Mediation.. The Mediator appointed pursuant to these procedures
and Section 34.1 of the WSPP Agreement and the Mediation pursuant to these
procedures and the WSPP Agreement.

E. Parties. The WSPP members involved in the Mediation or Arbitration which have
a direct intefest in the dispute. |

E. Service, Serving, or Ser?eﬂ. The.method of service shall be by fax, unless

impracticable because of the size of the document. In all events, the document

should be delivered to the Party by overnight mail. Parties also should attempt to.
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send the docuﬁent out by email if possible. Service will be accomplishéd to a Party
if sent to the Party’s contact person for the disputed transaction. If there are‘
multiple contact persons for one Party, service to one such pérson shall suffice.
Service shall be to those individuals or entities specified in this procedures, but
must include service to the Parties, the Mediator or Arbitrator (if either has been
. appointed), and to the WSPP General Counsel.

WSPP Representative. The Chairman of the WSPP Operating Committee or his

or her designee for the purposes of the Arbitration or Mediation.
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A-2

A-3

SERVICE SCHEDULE A

ECONOMY ENERGY SERVICE

PARTIES:

This Service Schedule is agreed upon as a part of this Agreement by the Parties.

PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms and

- conditions for requesting and providing Economy Energy Service.

TERMS:

A-3.1

A Party may schedule Economy Energy Service from another Party by mutual
agreement; provided, however, that each Party shall be the sole judge as to the

extent to and the conditions under which it is willing to provide or receive such

* service hereunder consistent with statutory requirements and contractual

A-32

A-3.3

- A-34

CA35

commitments including the Agreement and any applicable Confirmation.
Scheduling of Economy Energy Service hereunder 'shall be a responsibility of the -
Parties involved. |

Each Seller/Purchaser may Ibrepare a daily esﬁmate of the amount of Economy Ener gy

Service that it is willing and able to sell/buy each hour and the associated hourly

‘sale/purchase price for the next Business Day, plus the weekend and hoiidayé, and

communicate this informatioﬁ to all other Parties via the Hub.

Purcﬁasers shall arrange purchases directly with Sellers, and shall be résponsible for
transmission arrangements.

Unless otherwise mutually agreed between thé Purchaser and the Seller, all Economy

Energy Service transactions shall be pre-scheduled, and billings shall be based on
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A-3.6

A-3.7

amounts and prices agreed to in‘ advance by schedulers, subject to Paragraphs A-3.6
and 3.7 and subject to change by mutual agreement between dispatchers or schedulers
due to system changes.

The price for Bconomy Energy Service shall be mutually agreed to in advance

betwéen Seller and Purchaser and shall not be subject to the rate caps specified in

Section A-3.7 in either of the following two circumstances:

(1)  where the Seller is a FERC Iregullated public utility and that Seller has been
authorized to _séll power like that provided for under this Serﬁce Schedule at
market-based rates ;’ or

@ where the Seller is not a FERC regulated public utility,

. A Party is a FERC regulated public utility if it is a "public utility" as defined
in Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e). |

Except. as provided for in Section A-3.6, the price shall not éxceed the Seller's

forecasted Incremental Cost plus up to: | $7.32/kW/ month; $1.68/kW/week;

33.78¢/kW/day, 14.07 millé/kWh; or 21.11 mills/kWh for service of sixteen (16)

hours or less per day. The hourly rate is capped at the ‘Sellelr‘s forecasted Incremental

Cost plus 33.78¢/kW/ day. The total demand charge revenues in any consecutive

seven-day period shall not exceed the product of the weekly rate and the highest

deménd experienced on any day in the seven-day period. In lieu of payment, such

Parties may mutuélly agree to exchange economy energy at aratio not to exceed that

ratio provided for in Section C-3.6 of Service Schedule C. The Seller's forecasted

Incremental Cost discussed ébove also may include any transmission and/or ancillary

service costs associated with the sale, inciuding the cost of any transmission and/or
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A-38

A-3.9

ancillary services that the Seller must take on its own system. Any such transmission
and/or ancillary services charges shall be separately identified by the Seller to the
Purchaser fo’rvtransactions under this Schedule including the exchange of economy
e'nergy.v The transmission and ancillary service rate ceﬂiﬁgs Sh?ll be available through

the WSPP's Hub or homepage. Any such transmission services (and ancillary service

, provided in conjunction with such transmission service) by Seller shall be provided

pursuant to any appliéable transmission tariff or agreement, and the rates therefore

shall be consistent with such tariff or agreement. The 'foregoing hourly rate caps (i)

" are subject to the submission of cost justification by the applicable Seller to the FERC,

and acceptance by FERC thereof, under Western Systems Power Pool; 122 FERC q

61,139 (2008), or (ii) are inapplicable, in the event that the Seller has filed with FERC,
and FERC has accepted, a rate schedule applicable solely to such Seller, which rate
schedule has been, upon the requiest of the applicable Seller, incorporated into this

Agreement at Schedule “Q” hereof (such incorporation to occur upon Seller’s request

without approval of the WSPP Executive Committee).

Unless otherwise agreed, the Purchaser shall be responsible for maintaihing operating

reserve requirements as back-up for Economy Energy Service purchased and the

- Seller shall not be required to maintain such operating reserve.

Each Party that is a FERC regulated public utility as defined in A;3.6 shall file the
Confirmation with FERC for each transaction under this Service Schedule with a term
in excess of one year no later than 30 days after service begins if that Party Wouid
have been rcquiréd to file such Confirmation or simiiar agreements with FERC under

an applicable FERC accepted market based rate schedule.
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B-1

SERVICE SCHEDULE B
UNIT COMMITMENT SERVICE

PARTIES:

- This Service Schedule is agreed upon as part of this Agreement by the Parties.

PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms, and

conditions for requesting and providing Unit Commitment Service.

TERMS:.

B-3.1

B-3.2

B-3.3

B-34

B-3.5

A Party may schedule Unit Commitment Service from another Party by mutual
agreement; provided, however, that each Party shall be the sole judge as to the
extent to and the conditions under Whiqh it is willing to provide or receive such
service hereunder consistent with statﬁtory requirenients and contractual
commitments including the Agreément and any 'applicable Confirmation. Once an
agreement is reached, then the obligatiori for. Unit Commitment Service becomes a
firm commitmenf, for bothAParties, for‘ the agreéd capacity and terms.

Unless otherwise 'mutually agreed by the Parties involved in a Unit Commitment
Service transaction, the terms set forth in this Service Schedulq B shall govern such
transaction. |

Unless otherwise agreed between the Purchase? and the Seller, all transactiohé shall
be prescheduled, subject to any cénditions agreed to by schedulers, for é speciﬁed unit
for a specified period of time. |

Purchasers shall arrange purchases directly with Sellers.

The price for Unit Commitment Service shall be mutuélly agreed fo in advance

between Seller and Purchaser and shall not be subject to the rate caps specified in
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Section B-3.6 in either of the following two circumstances:
(1) where the Seller is a FERC regulated public utility and that Seller has been |
authorized to sell power like that provided for under this Service Schedule at
market-based rates; or |
(2)  where the Seller is not a FERC regulated public utility,
© AParty is a FERC regulated public utility if it is a "fpublic utility" as defined in
Se_ction 201(e) of the Federal Power Act, 16 U.S.C. § 824(¢).
B-3.6 Except as provided for in Section B-3.5, the price shall not exceed the 'Seller's
| forecasted Inctemental Cost plus up to:  $7.32/kW/month; $1.68/kW/week;
33.78¢/kW/day; 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16)
hours or iess per day. The ﬁourly rate is capped at the Seller's forecasted Incremental
Cost plus 33:78¢/1(W/day. The total demaﬁd chmée revenues in any consecutive
seven-day period shall not exceed the product of the. weekly rate and the highest
~ demand experienced on any day in the seven-day period. The Seller's forecasted
Incremental Cost discussed above also may include any transmission and/or ancillary
' service costs associated with the sale, including the cost of any transnﬁssion and/or -
ancillary services that the Seller must tglke on its own system. Any such transmission
and/or ancillary service charges shall be separately identified by the Seller to the
Purchaser. The transmission and ancillary service rate ceilings shall be available
through the_ WSPP'SA Hub or homepage. The foregoing hourly rate caps (i) are subject

to the submission of cost justification by the applicable Seller to the FERC, and

acceptance by FERC thereof, under Western Systems Power Pool, 122 FERC {

61,139(2008), or (i1) are inapplicable, in the event that the Seller has filed with FERC,
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B-3.7

B-3.8

B-3.9

and FERC has accepted, a rate schedule applicable. solely to such Seller, which rate

‘schedule has been, upon the request of the applicable Seller, incorporated into this

Agreement at Schedule “Q” hereof (such inporporétion to occur upon Seller’s request

without approval of the WSPP Executive Committeez.

Start-up costs and no-load costs if included by the Seller shall be statled separately in

the price. |

Energy schedules for the Purchaser's share of a unit may be Iﬁodiﬁed by the Pu;chaser

with not less than a thirty\ (30) minute notice before the hour in which the change is to

t‘aké place, unless otherwise mutually agreed or unforeseen sy.lstem operéting
conditions occur.

Unit Commitment Service is intended to havé assured availability; however,

schéduled. energy deliveries may be interrupted or curtailed as follolws:

(2) By the Seller by giving proper recall notice to the Purchaser if the Seller and
the Purchaser have mutually agreed to. recall pyovisioné-,

(b) By the Seller when all or a portion of the output of the unit is unavailable, by
an amount in proportion to the amount of the reduction in the output of the
unit, unless otherwise agréed by the séhedulers,

© By the Seller to prevent system separation during a;n emergency, provided the
Seller has exercised all prudent operating alternatives prior to fhe interruption
or curtailment,

(dy  Where applicai)le, by the Seller to meet its public utility or statutory
obligations to its cus£omers, or |

(e) By either the Seller or the Purchaser due to the unavailability of transmission
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‘B4

B-5

capacity necessary for the delivery of scheduled-energy.

B-3.10 Each Party that is ;dFERC regulated public utility as defined above in B-3.5 shall file
the Confirmation with FERC for each transaction under this Service Schedule with a
term in excess of one year no later than 30 days after service begins if that Party would
have been required to file such Confirmation or similar agreements withv FERC under
an applicable FERC accepted market based rate schedule. o

BILLING AND PAYMENT PROVISIONS:

B-4.1 Except as provided in Sections B-4.2 and B-5, billing fér Unit Commitménf Service

| shall be computed based upon the agreed upon prices.

B-4.2 Inthe event the Seller requests recall of Unit Commitment Service in a shorter time
frame than was mutuoally agreed pursuant to Section B-3.9(a) and the Purchaser
agrees to allow suéh recall, the Purchaser shall be relieved of any obligation to pay
start-up costs.

TERMINATION PROVISION:

In the event Unit Commitment Serviée is cﬁrtailed or interrupted except as provided in -

Séétion B-3.9(a), the Purchaser shall have the option to cancel the Unit Commitment

Service at any time by paying the Seller for (i) all enefgy deliveries scheduled up to the

notice of termination and (ii) all separately stated start-up and no-load costs.
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C-1

SERVICE SCHEDULE C
FIRM CAPACITY/ENERGY SALE OR EXCHANGE SERVICE -

PARTIES:

 This Service Schedule is agreed upon as a part of this Agreement by the Parties.

PURPOSE:

The purpose of this Service Schedule is to define additional specific procedures, terms, and

conditions for requesting and providing Firm Capacity/Energy Sale or Exchange Service.

TERMS:

C-3.1

C-3.2

C33

C-34

A Party-may schedule Firm Capacity/Energy Sale or Exéhange Service froni another
Party by mutual agreement; provided, howevér, that each Party shall be the sole judge
as to the extent to and the conditions under which it is wﬂiing to provide or receive
such service hereunder consistent with statutory requirements and contractual
.coinmitment.s including the Agreeﬁlent and any applicable.Conﬁrmation. Once an
| agreement is reached, then the obligation for Firm Capacity/Energy Sale or Exchange -
.Service becomes a firm commitment, for both Paﬁies, for the agreed service and
terms. |

Unless otherwise agreed between the Purchaser and the Seller, all traﬁsactions shall
be prescheduled, subject to any conditions agreed to by schedulers. |

Firm capacity transactions shall include buying, selling, or exchanging capacity
between Parties with or without associated energy. A firm capacity sale or exchange
is a commitment, in accordance with the terms and conditions specified in the
Confirmation, of capacity resources.

Firm energy transactions shall include buying, selling,  or exchanging firm énergy
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C-35

C-3.6

between Parties in accordance with the terms and conditions specified in the
Confirmation. .
The price for Firm Capacity/Energy.Sale or Exchange Service shall be mutually

agreed to in advance between Seller and Purchaser and shall not be subject to the rate

‘caps specified in Section C-3.6 in either of the following two circumstances:

0 where the Seller is a FERC fegulated public utility and that Seller has been
authorized to sell power like that provided for under thi§ Service Schedule at
market-based rates; or

2) where the Seller is not a FERC regulated public utility.

A I?;arty is a FERC regulated public utility if it is a "public utility" as defined in Section

201(e) of the Federal Power Act, 16 U.S.C. § 824(e).

Except as provided for in Section C-3.5, the price shall not exceed the Seller's

forecasted Incremental Cost -plus up to: $7.32/]§W7month; $1.68/kWiweek;

é3.78¢/kW/dé§; 14.07 mills/kWh; or 21.11 mﬂls/kWh for service of six‘teen (16)

hours or less per day. The iléurly rate is capped at the.Seller's forecasted Incremental

Cost plus 33.78¢/kW/day. The total demand charge revenues in any consecutive

~ seven-day period shall not exceed the product of the weekly rate and the highest

demand experienced bn any day in the seven-day period. Exchange ratios among such
Parties shall be as mutually agreed between the Purchaser and the Seller, but shall not
exc.eed &he ratio of 1.5 to 1.0. The Seller's forecasted Incremental Cost discussed
above also.may include any transmission and/or ancillary service costs associated with
the sale, including the cost of any transmission and/or ancillary services that the Seller }

must take on its own system. Any such transmission and/or ancillary service charges
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C3.7

sﬁall be separately identified by the Seller to tﬁe Purchaser for transactions under this
Schedule including exchanges. The transmission and aﬂcillarir service rate ceiling
shall be available through the WSPP's Hub or homepage. Any snch transmission
service (and ancillary services provided in conjunctic;n wit‘h' such transmission
service) by Seller shail be provided pursuant to any applicabie transmission tariff or
agréement, and the rates therefore shall be consistent with such tariff or agreement.
The foregoing houtly réte caps (i) are subject to the éubmission of cost justification

by the applicable Seller to the FERC, and acceptance by FERC thereof, under Western

Systems Power Pool, 122 FERC § 61,139 (2008), or (ii) are inapplicable, in the event
that the Seller has filed with FERC, and FERC has accepted, a fate schedule applicable
solely to such Séller, which rate schedule has been, upon the reciuest of the applicable
Seller, incorporated into this Agreement at Schedule “Q” hereof (such incorporation
to occur upon Seller’s request WithOuf approval of the WSPP Executive Committee).
Firm Capacity/Energy Sale or Exchange Service shall be interruptible only if the
interruption is: (a) within any recall timé or allowed by other applicable provisions
governing interruptions of serﬁce under this Service Schedule, as Ihay be mutuaﬂy
agreed o by thé Seller .and the Purchiaser;‘ (b) due to an Uncdntrollable Force as

provided in Section 10 of this Agreemént; or (c) where applicable, to meet Seller’s

* public utility or statutory obligations to its customers; provided, however, this

-paragraph (c) shall not be used to allow interruptions for reasons other than

reliabﬂity of service to native load. If service under this Service Schedule is
interrupted under Section C-3.7(a) or (b), neither Seller nor Purchaser shall be

obligated to pay any damages under this Agreement or Confirmation. If service under |
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‘this Service Schedule is interrupted for any reason other than pursuant to Section C-
3.7(a) or (b), the Non-Performing Party shall be responsible for payment of damages
as provided in Section 21.3 of this Agreement or in any Confirmation.

3.8 Each Party that is a FERC regulated public utility as deﬁnéd in Section C—3.5 shall
file the Cbnﬁrmation with FERC for each transaction under this Service Schedule
with a térm in excess of one year no later than 30 days after service begins if that Parfy
would have been required to file such Confirmation or similar agreements with FERC
under an applicable FERC accepted market based rate schedule.

C-3.9 Seller shall be responsible for ensuring fhat Service Schedule C transactions are
scheduled as firm power consistent with the most recent rules adopted by the

applicable NERC regional reliability council.
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SERVICE SCHEDULE D
' OPERATING RESERVE — SPINNING
AND
OPERATING RESERVE -SUPPLEMENTAL
D-1 PURPOSE |
“This Service Schedule specifies pro'cedures, terms and conditions pursuant to which the Seller
provides bperating Reserve — Spinning and/or Operating Reserve — Suppleme'ntai, as sﬁeciﬁed in
the Confirmation, to enable the Designated Authority to méet a reserve obligation or to resell as

‘ancillary services under an OATT. |

D-2 DEFINITIONS AND RULES ABOUT THIS SERVICE SCHEDULE -

D-2.1 Terms used in this Service Séhedule with initial capitalization which are not defined in the
Agreement of this Service Schedule shall have the meanings given to them in the NERC
Glossary and Applicable Standards. In addition to the definitions specified in Section 4 of
the Agreement, the following de;finitions apply to this Service Schedule.

D-2.1.1 “Applicable Standards” means the NERC Reliability~ Standards and the reépective
reliability standards and criferia of NERC, and of any Regional Reliability
Organization, Balancing Authority, and Reserve Sharing Group applicable to the
Seller’s provision and the Designated Authority’s use of Operating Reserve —
Spinning or Operating Reserve — Supplemental, in force as of the date of the
Confirmation.

D-2.1.2 “Demand Response Resource(s)” has the meaning givenin 18 C.F.R. §35.28(b)(5).

D-2.1.3 “Designaﬁd Authority” means the Regional Reliability Organization, Baléncing

Authority, Reserve Sharing Group or other entity designated in the Confirmation,
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which shall have a right to apply the applicable Résefve to the quantity of Reserve -
it is required to maintain, and to use such Reservé in accordance with the
’ .AppliAcable Standards., The Designated Authority and the Purchas_er méy be the

same entity or two different entities. If the Designated Authority and the Purchaser
are the same entity, then the Designated Authority shall also be the Purchaser for
all purposes under the Agreement. |

D-2.1.4 “Good Utility Practice” means any of the practices, methods, and acts engaged in
‘or approved by a significant portion of the electric utility industry during the
applicable time period in the épplicable.region, or any of the practicés, methods

. and acts which, in the exercise of reasonable judgment in light of the facts known

at the time the decision ‘in question was made, could have been expected to
accomplish the desired result in a manner that: (a) is consistent with the Applicable
Standards; (b) gives due consideration to reliability, safety and protection of
equipment and the public welfare; and (c) is consistent with good busineés
practices; reliability, safety, and expedition. Go‘od Utility Practice is not intended
to be limited to the optimum practice, method or act, or the exclusion of all other
practices, but rather to be a range of acceptable practices, methods, or acts
generally accept@d in the region. .

D—fl. 1.5 “NERC Glossary” means the NERC Glossary of Terms Used in Reliability
Standards. |

D-2.1.6 “Non—Pérformance” with respect to Seller shall have the meaning given in Section - '
D-4.1, and with fespect to Purchéser, the meaning éiven in Section D-4.2,

D-2.1.7 “OATT” refers to the Open Access’ Transmission Tariff of the Designated
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Authority or, if the Designated Authority has no OATT, the pro forma Open
" Access Transmiésion Tariff of the FERC.
D-2.1.8 “OATT Schedule” refersvto schedule 5 or 6 of the OATT for sale of ancillary
| | services, or any other schedule under an OATT for sale of Operating ’Reserve‘—
Spinning or Operating Reserve — Supplemental.

D-2.1.9 “Operating Reserve — Spinning” shall have the meaning given in the NERC
Glossary of Terms and the Applicable Standards, and is the product transacted _
under schedule 5 6r similar schedule under én OATT.

D-2.1.10 "‘Operating Reserve — Supplemental” shall have the meaning given in the NERC
Glossary of Terms and the Applicable Standards, and is the product fransacted
ﬁnder schedule 6 or similar schedule under an CATT.

b42.2 The following rules apply to this Service Schedule.

D-2.2.1 In the event of inconsistency between the definition in the NERC Glossary of
Terms. and the Applicable Standards, the Applicable Standards shall control.

D-2.2.2 No product sold or transferred unde; this Service Schedule D shall include re;dctive
supply and voltage control service, or Regulation and Frequency Response
service.

D—2.2.3' The OATT, OATT Schedules, regulatidns of the FERC; the NERC Gléssary, aﬁd
“Applicable Standards. shall be applied in their forms as of the date of the
Confirmation.

D-3 TERMS OF SERVICE -

D-3.1 BEach Confirmation entered into under this Service Schedule shall contain the following

information, and may contain other terms and conditions to which the Parties agree:
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D-3.2

D-3.3

(a) A prominent designation of the service, Operating Reserve — Spinning and/or
Operating Reserve — Sﬁpplemental, to which the Conﬁfmation applies;

(b) Identification of the Designated Authority and if the Designated. Authority is not a
Regional Reliability Organization, the Regional Reliability Organization within which
the Designatéd Authority is electrically located;

(©) Tﬁe Standard Cohﬁrmation Provisions, as applicable;

(d) Any additional attributes of the Operating Reserve — Spinning or Operating Reserve —

- Supplemental, as tﬁe Pe;rties may agree;

(e) 'I"he means by which requeéts for energy required to be delivered under theéervice
Schedule shall be communicated; and

‘(f) Any conditions to the effectiveness of the Confirmation, including, for example, the
completion of any arrangements or agreements between the Seller and the Designated
Authority or among the Seller, Designated Authority, and Purchaser.

Contract Price. The Contract Price may include separately stated chérges for capaciﬁy and

energy, and any agreements ;:oncerning transnﬁssion anangeménts and payment

obligations. |

Seller shall provide Oi)erating Reserve — Spinning or Operating Reserve — Supplemental,

as applicable, to the Designated Authoﬁty in confbrmity with the Applicable Standards and

any additional attributes specified in the Confirmation as are consistent with the Applicable .

Standards. Seller shall provide such service from one or more generation resources or

Demand Réspbnse Resources. Such resources must be physically and operationally

available to respond within the time periods, and in conformance with other technical and

‘operational criteria, prescribed by, the Applicable Standards for the applicable service, and
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as required to conform to any additional attributes stated in the Confirmation.
D-3.4 Obligations Concerning Capacity and Requests for and Delivery of Energy
| D-3.4.1 Seller shall provide capacity and deliver energy associated with Operating Reserve
— Spinning or Operating Reserve — Supplémental; in quantities up to the applicable
capacity(ies) specified in the Confirmation for the applicable hour(s), as and when
';he Designated Authority requests such delivery in the manner of request specified
in the Confirmation and in accordance with Section D-3.4.2,
D-3.4.2 The Desiénated Authoritsf shall use the capacitﬁr and energy provided _by Seller
under this Se%vice. Schedule for the sole purpose of satisfying the Designated
Authority’s own obligations pertaining to Operaﬁng Reserve — Spinning and
Opérating Reserve — Supplemental, as specified in the Applicable Standards or the |
Confirmation. Purchaser shall ensure that the Designated Authority shall not-
require Seller to deliver energy under this Service Schedule except as and when
the Désignated Authority determines, in its good faith discretion‘ reasonably
exercised in accordance with Good Utility Practice or such other criteria as rﬁay
be stéted in the Confirmation, that such energy is required to enable it to respond
to a contingency or other event for which the service specified in the Confirmation
1is permitted to be utilized under the Applicable Standa.rds or as otherwise stated in
the Confirmation.
D-3.5 Inspection and Audif. The Purchaser and Designated Authority shall have the right, to
.conduct such inspections and aﬁdits of Seller’s records as are reasonable to assure that the
Seller’s provision of services under this Service Schedule‘ and Confirmation conforms to

the Applicable Standards and the Confirmation. The Seller shall have the right to conduct
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inspections and audits of the Designated Authority’s records as reasonably required to
| -assure that any use by tﬁe Designated Authority of the services under this Service Schedule
and Conﬁrmation confofmed to Section D-3.4.2 and the Confirmation. The Parties may
state furthér details and conditions in the Confirmation concerning these rights, including,
for example, provisions coﬁcerning confidentiality br limiting inspectiph to an agreed
third-party auditor.
D-3.6 Regulatory Matters — Rate Caps

D-3.6.1 The price for Operating Reserve — Spinning or  Operating Reserve — Supplemental
shall not be subject to the rate caps specified in Section D-3.6.2 in either of the
following two circumstances:

(1) where the Seller.is a FERC regulated public ﬁtility and that Seller has been
authorized to sell poWer like that provided for under this Service Schedule at
market-based rates; or

(2) where the Seller is not a FERC regulated public utility.

A Party is a FERC regulated public utility if it is a "public utility" as defined in
Section 201(¢e) of the Federal Power Act, 16 U.S.C. § 824(e).

D~3.6.2 Except as provided for in Section D-3.6.1, the price shall not exceed the Seller's
forecasted Incremental Cost plus up to: $7.32/kW/month; $1.68/kW/week;
33.78¢/kW/day, 14.07 mills/kWh; or 21.11 mills/kWh for service of sixteen (16)
hours or less per day. The hourly rate is capped at the Seller's forecasted
Increfnentdl Cost plus 33.78¢/kW/day. The total 'deman‘d charge revenues in any
consécutivc; seven-day period shall not exceed the product of the weekly rate and

the highest demand experienced on any day in the seven-day period. Exchange
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ratios among such Parties shall be as rﬁutually agreed between the Purchaser aﬁd
the Seller, but shall not exceed the ratio of 1>.5 ‘to 1.0. The Seller's forecasted |
Incremental Cost discussed above also may include any transmission and/or
ancillary sérvice costs associated with the sale, including the cost of any
transmiséion and/or ancillary services that the Seller must fake on its own system.
Any such transrhission and/or ancillary service charges shall be separately
identified by the Seller to the Purchaser for transactions under this Scﬁedule |
including exchanges. The transmission énd ancillafy service rate ceiling shall be
available through the WSPP's Hub or homepage. Any such transmission service
(and ancillary services provided in conjunction with such transmission service) by
Seller shall be provided pursuant to any applicable transmission tariff or
agreement, and the rates therefore shall be consistent with such tariff or agreement.
The foregoing hourly rate caps (i) are subject to the submission of cost justification
‘by the applicable Seller to the FERC, and acceptance by FERC thereof, under
Western Systems Power Pool, 122 FERCJ 61,139 (2008), or (ii) are inapplicable,
in the event that the Seller has fﬂéd with FERC, and FERC has accepted, a rate
schedule applicable soiely to such Seller, which rate schedule has been, upon the
request of the applicable Seller, incorporated info this Agreement at Schedule “Q”
hereof (such incorporation to occur upon Seller’s request without approval of the
WSPP Executive Committee). .

D-4 NON—PERFORMANCE, DAMAGES AND TERMINATION

D—4.1 Seﬂér Non-Performance. “Non-Performance” with respect to Seller means Seller’s failure

to provide capacity or deliver energy to the Designated Authority as this Service Schedule
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and the Confirmation require.

D-4.1.1 Purchaser Entitlement to Damage;c,. In the event of Non-Performance by Seller,
Seller shall pay damages to Purchaser cglculated in accordance with Section 21.3
of the Agreement.

D-4.1.2 Purchaser Option to Terminate. Puréhaser shall have an option to declare any

| instance of Seller’s Non-Performance under Section D-4.2 an Event of Default
under the Agreement and the remedies for an Event of Defanlt under Section
22.2(b) of the Agreement shall apply (excluding Section 22.2(a)), provided, that
the right to terminate transactions for sucﬁ Non-Performance shall be Iimitgd to
transactions under this Service Schedule D. Exercise of the termination option
under tﬁis Section D-4.1.2 shall not dirflinjsh the performing Party’s rights to
_collect damages for such Non-Performance under Section D-4.1.1, or to avail itself
of remedies fof other Events of Default. |
D-4.2 Purchasér Non-Performance. “Non—Performance” with respect to the Purchaser means the

Designated Authority’s failure to receive .capacity and/or energy, or the Designated

Autﬁority’s use of capacity and/or energy under this Service Schedule which use does not

conform to Section D-3.4.2 (such capacity and/or energy, the “unauthorized energy”).

D-4.2.1 Seller Entitlement to Damages. In the event of Non-Performance by Pufchaser,

| Purchaser shall- compensate Seller in an amount eq\ial to the quantity of
unauthorized'e.nergy Seller was required to deliver during each hour, multiplied
by ;che energy charge for the applicable hour.

D-4.2.2 Seller Option to Terminate. Seller shall have an option to déclare any instance of

Purchaser’s Non-Performance under Section D-4.2 an Event of Default under the
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Agreement and the remedies for an Event of Default under Section 22.2(b) of the
Agreement shall apply (but not Section 22.2(a)), provided that the right to o '
terminate all transactions for such Non;Performance shall be limitéd to
transactions under this Service Schedule D. Exercise of the termination option
under this Section D-4.2.2 shall not diminish the performing Party’s rights to
collect damagés for such Non-Performance under Section D-4.2.1, or to avail itself
of remedies for other Events of Default under the Agreement.

D-4.3 Termination under Sectioﬁ D-4.1.2 or D-4.4.2 shall become effective immediately upon
receipt by the non-performing Party of the Performing Party’s written notice thereof, which
notice shall specify the Non-Performance. If the Performing Party fails to exercise its

" termination option arising from an instance of Non-Performance under Section D-4.1.2 or
D-422 lwithin thirty (30) days following the daté the option to terminate arose, then solely
with respect to that instance of Non~Perforrf1ance, the termination option shall cease to be
available to the Performiﬁg Party.

D-4.4 Nothing in this Service Schedule shall restrict the right of either Party to avail itself of other

remedies provided in the Agreement.
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SERVICE SCHEDULEE

ENERGY IN[BALANCE AND GENERATOR IMBALANCE POWER‘
E-1 PURPOSE |
This Service Schedule states procedureé, terms and conditions pursuant to which the Seller
provides Energy Imbalance Power and Generation Imbalance Power to thé Purchaser, as specified
in thevCo.nfirmati(A)n, and the Purchaser receives such sérvicé to meet a reliability obligation or to
resell as ancillary services iunder an OATT. |
E-2 DEFINITIONS AND RULES ABOUT THIS SERVICE SCHEDULE .
E-2.1 In addition té. the deﬁnitions specified in Section 4_ of the Agreement, the folloWing
| -definitions apply to this Service Schedule E.

E-2.1.1 “Balancing Power” means a sérvice or product that can be resold as Energy
Imbalance Power or Geﬁerator‘ Imbalance Power under Schedules 4 and 9,
respectively, of the OA’fT or other schedule under an bATT for sale of imbalance

. power. | -
© E-2.1.2 “Demand Response Resource(s)” has the meaﬁing giveniin 18 C.F.R. §35.28(b)(5).

E-2.1.3 “Non-Performance” with fespect to Seller shall have the meaning given in Section A
}.3-4.‘1 and with respect to Purchaser the meaning given in Section E-4.2.

E-2.1.4 “OATT” refers to the Purchaser’s Open Access Trans.mis‘sion Tariff approvéd be
the FERC or, if the Purchaser has no OATT, the pro forma Open Access

‘ Transrrﬁssion Tariff of the FERC. |

E-2.1.5 “OATT Schedule” refers to schedule 4 or 9 of the OATT for sale of aﬁcillary o

| services, or any other schedule for sale of imbalance power under an OATT.

E-2.2 The following rules apply to this Service Schedule.
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E-2.2.1 No product sold or transferred under. this Service Schedule E shall include reactive
supply and voltage control service, _cSr Regulation and Frequency Respo'nse
.s-ervice.

E-2.2.2 The OATT and OATT Schedules shall be applied in their forms as of the date of

the Confirmation. | |
E-3 TERMS OF SERVICE

| E-3.1 Each Coﬁfirmation entered into under this Service Schedule shall contain the following

information, and may contain other terms and conditions to which the Parties agree:
(a) A prominent désignation of the service, ‘Energy Imbalance and Generator Imbalance
Power, to which the Confirmation applic_zs;
(b) The Standard Confirmation i’rovisions, as applicable;
| '(¢) Any additional aftributes of the Balancing Power, as the Parties may agree;
(d) The means by which requests for energy required to be delivered under the Service
Schedule shéll be communicated; and |
(e) Any conditions to the .effe‘ctivieness of the Confirmation.

E-3.2 Contract Price. The Contract Price may include separately stated charges for capacity and
energy, and any agreements concerning transmission arrangements and paymént
obligations.

E-3.3 Seller shall provide Balancing Power from one or more generation resources or Dcrﬂand '
Response Resources. Such resources must bé physically and operétionally available to
respond within the time periods, and in conformance with other technical and operation;al
criteria, as may be stated in the Confirmation. -

E-3.4 Obligations Concerning Capacity and Requests for and Delivery of Energy
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E-3.4.1 Upon the requests of the Purchaser, Seller shall provide capacity and deliver
energy associated with Balancing Power to the Purchaser at any rate of flow up to
and including the applicable capacity(ies) and at such intervals as are specified in
the Confirmation for the appliéable‘hour(s). .

E-3.4.2 Tfansmission must be available intra-hour, and may be arranged and scheduled in
any inanner that meets thé requirements of the Parties. - |

 E-3.5 Regulatory Matters — Rate Caps

E-3.5.1 The price for Balanciﬁg Power shall not be subject to the rate caps specified in -

| Section E-3.5.2 in either of the following two ciréumstancés: |

(1) where the Seller is a FERC regulated public utility and thaf Seller has been
authorized to sell power like that provided for under this Service Schedule at
market-based rates; or

(2) where the Seller is not a FERC regulated public utility.

A Party is a FERC regulated publiclutility if it is a "public utility" as dcfinea in
Section 201(e) of the Federal Power Act, 16 U.S.C. § 824(e). |

E-3.5.2 Except as provided for in Section E-3.5 .1, the price shall not exceed the Seller's
forecasted Incremental Cost plus up to: $7.32/kW/month; $1.68/kW/week;
33.78¢/kW/day; 14.07 mills/kWh; or 21.11 rrﬁlls/kWh for service of sixteen (16). |
hours or less per day. The héurly rate is capped at the Seller's forecasted
Incremental Cost plus 33.78¢/kW/day. The total démand charge revenues in any
consecutive seven-day period shall not exceed the product of the weekly rate and
the highest demand experienced on any day in the seven-day petiod. Exchange

. ratios among such Parties shall be as mutually agreed between the Purchaser and
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the Selier, but shall not excéed the ratio of 1.5 to. 1.0. The Seller's forecasted
: Incremental Cost discussed above also may include any transmission and/or
ancillary service costs associated with the salé, including the cost of any
transmission and/or ancillary services that the Seller must take on its-own system.
Any such transmission and/or ancillary service charges shall be separateiy
identiﬁed by the Seller to the Purchaser for traﬁsactions under this Schedule
including exchanges. The transmission and ancillary service rate ceiling shall be
available throﬁgh the WSPP's Hub or hpmepage; Any such transmission service
(and ancillary services provided in conjunction with such transmission service) by
Seller shall be provided pursuant to any applicable transmission tariff or
agreement, and the rates therefore shall be consistent with such tariff or agreement.
The foregoing hourly rate caps (i) are subject to the submission of cost just‘ification
By the applicable Seller to the FERC, and acceptance by FERC‘thereof, under
Western Systems Power Pool, 122 FERC { 61,139 (2008), or (ii) are inapplicable,
in the event that the Seller has filed with FERC, and FERC has accepted, a'rate |
schedule applicablé solely to such Séller, which rate schedule has been, u‘ﬁon the |
request of the applicable Seller, incorporated into this Agreement at Séhedule “Q”
hereof (such incorporation to oceur uéon Seller’s request without approval of the
WSPP Executive Committee). |
E-4 NON-PERFORMANCE, DAMAGES AND TERM]NATION
E-4.1 Seller Non-Performance. “Non-Performance” with reépect to Seller means Seller’s failure
to. provide capacity or deliver energy to thé Purchaser as this Ser\}ice Schedule and the

Confirmation require.
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E-4.1.1 Purchasér Entitlement to Damages. In the event of Non- Performance by Seller,
Seller shall pay damages to Purchaser calculated in accordance With Section 21.3
of the Agreement.

. E-4.1.2 Purchaser Option to Terminate. Purchaser shall have aﬁ option to declare any
instance of Seller’s Non-Performance gnder Section E—4.1 an Event of Default
under.the Agreement and the remedies for an Event of Default under Section
22.2(b) of the‘Agreement shall apply (exciuding Section 22.2(a)), provided that
the right to terminate transactions for such Non-Performance shall be limited to
trapsactioﬁs under this Service Schedule E. Exercise of the termination option

" under this Section E-4.1.2 shall not diminisil the- perfomiiﬁg Party’s rights to
collect damages for such Non-Performance under Section E-4.1.1, or to avail itself
of rémedies for other Events of Default.

E-4.2 Purcﬁaser- Non-Performance. “Non-Performance’f with respect to Purchaser means .
Purchaser’s failure to receive energy that it had scheduled for receipt under this Service
Schedule and the Confirmation.

E-4.2.1 Seller Entitlement to Damages. In the event of Non-Performance by Purchaser,
Purchaser shall pay damages to Purchaser calculated in accordance with Section
21.3 of the Agreement.

E-4.2.2 Seller Option to Terminate. Seller shall héve an option to declare any instance of
Purchaser:’ s Non-Performance under Section E-4.2 an Event of Default under the
Agreement and the remedies for an Evént of De;fault under Section 22.2(b) of the
Agreement shall apply (excluding Section 22.2(a)), provided that the right to

terminate transactions for such Non-Performance shall be limited to transactions
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under this Service Schiedule E. Exercise of the termination option under this |
. SectionE-4.2.2 shall not diminish the performing Party’s ri ghts to collect damages
- for such'Non—Performanc'e under Section B-4.2.1, or to avail itself of remedies for
other Events of Default.

E-4.3 Termination under Section E-4.1.2 or E-4.2.2 shall become effective immediately upon
receipt bsr the non-performing Party of the Performing Party’s written notice thereof, Which
notice shall specify the Non-Performance. If the Performing Party fdﬂs to exercise its
termination option arising from an instance of Non-Performance under Section E-4.1.2 or

- E-4.2.2 within thirty (30) days following the daté the-option to t;rminate arose, then solély |
with respect to that instance of Non-Performance, the termination option shall cease té be
available to the Performing Party.

E-4.4 Nothing in this Service Schedule shall restrict the right of either Pa;rty.t'o avail itself of other

remedies provided in the Agreement.
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R-1

SERVICE SCHEDULE R
RENEWABLE ENERGY CERTIFICATE TRANSACTIONS
WITH AND WITHOUT ENERGY

Introduction; Transaction Documentation; and Rules of Construction. This Service

Schedule R states terms and conditions applicable to REC Transactions entered into by

Parties under the Agreement.

R-1.1.

R-1.2

R-1.3

R-1.4

Documentation. Each REC Transaction Shail be documented in a Confirmation.
Annex 2 is a Confirmation template, which the Parties may modify and make
subject to any.other agreement between them. ‘A Coﬁfirmation for a REC
Transaction will be given legal effect only if a Documentary Writing.

Contract Documents. The Agreement, Service Schedule R, and the fully executed
Confirmation comérise a contract fof a REC Transaction. Any conﬂicfs between
or among the Agreement, Service Schedule R, and the Confirmation shall be
résolved in the following order of control: first, the Confirmatiqn; second, Service
Schedulq R; and third, the Agreement.

Deﬁnitions. Definitions contained in the Agreement and Annex 1 apply to this

Service Schedule R. Any conflicts among definitions contained in these documents

shall be resolved in accordance with Section R-1.2.

Rules of Construction. |

R-i.4.1 The Annex;s of Sérvice Schedule R are incorporated into and made a
part of this Service Schedule R, as though set forth fully herein.

R-1.4.2  The word “including” ‘shall mean “including but not liﬁﬁted to.” Unless
otherwise specified, the word “Section” re;fers to a sgction of this

Service Schedule R and includes all subparts of the spécified section.

302



R-14.3

R-1.44

Subject vto any legal restrictions applicable to a Party, the Parties to a
REC Transaction may vary any term or condition of. this Servipe
Schedule R for that REC ’i‘ransaction. Provisions in this Service
Schedule R concerning» such variance of terms, such as ;‘unless
otherwise agreed,” shall not prejudice the generality of the precéding
sentence, provided, that the Parties shall not vary Section C-3.6 of
Service Schedhle C, Section B-3.6 of Service Schedule B, and Section
A-3.7 of Service Schedule A.

An Applicable Program shall be applicable to a REC Transaction only
if designated expressly in the Confirmation. No rule of contract
construction or ipterpretation, and no inference or implication, Sheﬂl
cause an Applicable Program that is not designated expressly in the

Confirmation to be applicable to a REC Transaction.

R-2  Confirmations; REC Products.

R-2.1 REC Transaction. A “REC Transaction” is a purchase and sale of a REC

separately from or bundled with Energy. A REC Transaction may be for the

purchase and sale of any REC Product defined in Section R-2.3 or another REC

" Product the Parties may define.

R-2.2 Confirmations. In addition to other terms and conditions to which the Parties may

agree, the Confirmation:

R-2.2.1

must include the following terms: REC Product, Contract Quantity,
Contract Price, Vintage, and Transfer Date, and whether the
Environmental Attributes covered by the REC are All Attributes,

Program Attributes, or other coverage the Parties may specify;
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R-23.2

R-2.2.3

R-2.2.4

for a bundled REC Transaction (Firm Bundled REC, Resource
Contingent Bundled REC, or Facility As-Run Bundled REC), may

include a single Contract Price which may be allocated between the

. REC and thg Energy;

must idenﬁify the Renewable Energy Facility or Renewable Energy
Source if the REC Transaction is All Attributes (Section R-2.4.1) or
Program Attributes (Section R-2.4.2), if a deéignated Applicabie
Program requires such identification, or if the REC Product is Resourc;
Contingent Bundled REC or Facility As-Run Bundled REC;

must designate an Applicable 'Program if the REC Transaction is
Program Attributes, the Seller is to assure compliance with an
Applicable Program (_S_eéﬁgil_g R-52.1, 6.3, and 6.4), or to recover
penalties and alternative compliance payments (Section R-9.1), and if
the REC Transaction is Ail Attributes, may designate an Applicable

Program (Section 2.4.1).

R-2.3 REC Products. A “REC Product” is any of the following defined products or other

product specified in the Confirmation.

R-2.3.1-

R-2.3.2

Firm REC. A “Firm REC” is a REC purchased and sold in a transaction
that does not include th@ sale or purchase of energy. The Seller has a
firm obligation to Deliver the REC pursuant to the Confirmation. A
remedy for noﬁ»performancé is available under Section R-9, except in
the event and to the extent of Uncontrollable Force.

Firm Bundléd REC. A “Firm Bundled REC” is a REC purchased and

sold in a transaction that includes the purchase and sale of Energy. The
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R-2.3.3

- Seller has a firm obligétion to Deliver the REC and Energy pursuant to

the Confirmation. A remedy for non-performance is available under

Section R-9, except in the event and to the extent of Uncontrollable .

Force. The terms and conditions of Service Schedule C appiy to the
purchase and sale of Energy associéted with a Firm Bundled REC as the
Parties may modify such terms and conditions in the Confirmation,
subject to the proviso stated in Section R-1.4.3. Tﬁe hourly rate caps
identified in Section C-3.6 of Service Schedule C shall apply, except (1)
where the Seller is a FERC regulated .“public utility” as d(;fined in
Section 201(e) of the Federal.Power Act, 16 U.S.C. § 824(e), and that
Seller has been authorized to sell‘ power like that provided for in Service
Schedule C at market-based rates; or (2) where the Seller is not such a
FERC regulated ;‘public utility.” When such hourly rate .caps apply, (e{)

if the Contract Price is allocated between the REC and the Energy, the

“hourly rate caps shall apply to the Contract Price for the Energy and not

the REC; and (b) if the Contract Price is not allocated between the REC
and the Energy, the hourly rate caps shall apply to the bundled Contract
Price.

Resource Contingent REC. A “Resource Contingent REC” is a REC
purchased and sold in a transaction that does not include the sale or
purchase of Energy. The Seller has a resource contingent obligation fo
Deliver the REC pursuant to the Confirmation. A remedy for non-

performance is available under Section R-9, except in the event and to

the extent: (i) of Uncontrollable Force; (ii) the Renewable Energy
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R-2.34

Facility identified in the Confirmation was not on line to produce energy

required for the REC due to Forced Outage, Schedﬁled Mainten_anpe, or

Fuel Impediment; or (iii) of the occurrence of such other circumstances

to which the Parties may have agreed in the Confirmation, resulting in

greduction of output or unavailability to produce energy required for
the REC. In the event and to the extent of an outage under (ii) or, if
applicable, (iii), tt'Le resulting reduction in output for the applicable hour
shall be allocated émong all purchasers of RECs from the Renewable

Energy Facility who are identified lin the Confirmation A(includiﬁg ‘

purchasers identified uﬁder any provisions in the Confirmation allowing

for subsequent identification) in accordance with any priorities or shares
stated in tﬁe Confirmation,.and if no priorities or shares are stated in the

Confirmation, then proportionately in accordance with such purchasers’

contract quantities under contracts with Se]ler..

Resource Contingent Bundled 'RE.C.

(@) A “Resource Contingent Bundled REC” is a REC purchased and
sold in a transaction that 'includes the purchase and sale A of
Energy. The Seller has a resource contingent obligation to
Deliver the REC and Energy pursuant to the Confinnaﬁon. A
remedy for non—performaﬁce is available under Section R-9,
excepf in the event and to the extent: (1) of Uncontrollable Force;
(ii) the Renewable Energy Facility identified in the
Confirmation was not on line to produce energy requifed for the

REC or Delivery, due to Forced Outage, Scheduled

306



(b)

Maintenance, or Fuel Impediment; or (iil) of the occurrence of
such other circumstances to which the Parties agreed in the -
Confir_mation, resulting ina reductio‘n of output or unavailability
to produce energy required for the REC or beliveryl In the event
and to the extent of an outage unde’r (ii) or, if applicablc, (iii)',
the resultir;g reduction in output for the applicable héur shall be
allocated among all pﬁrchasérs of 4RECS and energy from the
Renewable Energy Facility who are identified in the
Confirmation (includiné purchasers identified under any
provisions -in the Confirmation allowing for 'subsequent
identification) in accordance with any priorities or shares stated

in the Confirmation, and if no priorities or shares are stated in

the Confirmation, then proportionately in accordance with such

purchasers’ contract quantities under contracts with Selk,r.

Tﬁe terms and conditions 6f Service Schedule B apply to the
purchase and sale of Energy associated with a Resource '
Contiﬁgent Bundled REC és modified herein and as may be
modified in the Confirmation, subject to the provisd state;.:l in
Section R-1.4.3. The hourly rate caps identified in Se;:tion B-
3.6 of Service Schedule B shall apply, except (1) where the
Seller is a FERC ;egulated “public utﬂiﬁy” as tiefined in Section
201(e) of the Federal Power Act, 16 U.S.C. § 824(e), and that
Seller has been authorized to sell power like that provided fér ‘in

Service Schedule B at market-based rates; or (2) where the Seller
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is not »such a FERC regulated “public utility.” ‘Wh'en such hourly
rate caps apply, (a) if the Contract Price is allocated between the
REC and the Energy, the hourly rate caps shall apply to the
Contract Price for the Energy and not the REC; and (b) if the
Contréct Price is not allocated between the REC aﬁd the Energy,
the hourly rate caps shall apply to the bundled Contract Price.
Service Schedule B Section B-3.8 is modified to state the
following:
Energy schedules for the Purchaser's share of a
Rene';)vable Energy Facility may be modified by the
Purchaser with not less than a thirty (30) minute notice
before the hour in which the modification is to occur,
unless otherWise agreed or unforeseen system operating
conditions occur, or as otherwise‘ required by, of
*pursuant to customary practice in, the applicable regional
reliability council. A reduction in the energy schedule
shall be made com;nensurétely for the REC requirement
for the applicable hour. Seller shall notify Purchaser of
. volumes to be delivered no later than thirty (30) minutes
before the hour in which delivery is to occur unless
otherwise agreed or such notification is infeasible due to
unforeseen system ‘opefating' conditions. Seller shall
tifnely notify the Purchaser of Scheduled Maintenance.

The following is added at the end of Séction B-3.9:
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R-2.3.5

R-2.3.6

() By the Seller when all or a portion of the unit is
unavailable due to Fuel Impediment, unless otherwise:

agreed by the schedulers.

- Facility As-Run REC. A “Facility As-Run REC” is a REC purchased

and sold in a transaction that does not include the sale or purchase of
Energy. The Seller is obligated to Deliver the REC pursuant to the
Confirmation. A rerﬁedy for non-performance is available under
Section R-9, except in the event and to the extent that, for any reason or
no reason, the Renewéble Energy Facility identified in the Confirmation
was not on line to produce energy req;lired for the REC. If the
Renewable Energy AFacility designated in the Confirmation is not
operated, the reéultiné reduction in output for the applicable hoqr shall
be allocated among all purchasers éf RECs from the Renewable Energy
Facility who are identified in the Confirmation (including purchasers
identified under any provisions in the> Confirmation allowing for
subsequent identification) in accordance with any priorities or shares
stated in the Confirmation, and if no priorities or shares are stated in the
Confirmation, then proportionately in accordance with such purchasers’
contract quantities under contracts with Seller.
Facility As-Run Bundled REC. |
(a) A “Facility As-Run Bundled REC” is a REC purchased and sold
in a transaction that includes the purchase and sale of Energy.
The‘Seller has an obligation to Deliver the REC and Energy

pursuant to the Confirmation. A remedy for non-performance is
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(b) -

available under Section R-9, except in the event and to the extent

that, for any reason or no reason, the Renewable Energy Facility

identified in the Confirmation was not on line to produce ehergy
required for the REC or Delivery. If the Renewable Energy'
Facility designated in the Confirmation is not operated, the
resulting reduction iﬁ output for the applicable hour shall be
allocated among all purchasers of RECs and energy from the
Renewable Enefgy Facility who areA identified in the
Confirmation " (including purchasers identified under any
provisiops in the Conﬁrmation‘ allowing for subsequent
identification) in accordance with any priorities or shares stated

in the Confirmation, and if no priorities or shares are stated in

the Confirmation, then proportionately in accordance with such

purchasers’ contract quantities under contracts with Seller.
The terms and conditions of Service Schedule A apply to the -
purchase and sale of Energy associated with a Facility As-Run

Bundled REC as modified herein and as may be modified in the

~Confirmation, subject to the proviso stated in Section R-1.4,3.

‘The hourly rate caps identified in Section A-3.7 of Service

Schedule A shall apply, except (1) where the Seller is a FERC
regulated “public' utility” as déﬁned in Section 201(e) of the
Federal Power Act, 16 U.S.C. § 824(e), and that Seller has been
authérized to sell power lﬁce that érovided for‘ in Service

Schedule A at market-based rates; or (2) where the Seller is not
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such a FERC regulated “public utility.” When such hourly raté

caps apply, (a) if the Contract\ Price is allocated between the

REC and the Energy, the hourly rate caps shall apply to the

Contract Price for the Energy énd not thé REC; and (b) if the

Conﬁact Price is not allocated between the REC and the Energy,

the hourly rate caps shall apply to the bundled Contract Price.

‘ Service Schedule A S-ection A-3.3 is modified to state the

following:

Energy schedules may be modified by the Purchaser or

Seller with not less than a thirty (30) minute notice

before the hour in which the modification is to occur,

unless otherwise agreed or unforeseen system operating

conditions occur, or as otherwise required ‘by, or

pursuant to customary practice in, the applicable regional

reliability council. A réduction in the energy schedule

shall be made commensurately for the REC requirement

for the applicable hour. Seller shall notify Purchaser of

volumes to be delivefed no later than thirty (30) minutes

‘before the hour in which delivery is to occur unless

otherwise agreed or such notification is infeasible due to
unforeseen system operating conditions.

~R-2.4 Environmental Attributes Contained In: The REC. The Confirmation may

| descfibe the Environmental Attributes covered by the REC as All Attributes,

Pro gram Attributes, or as the Parties otherwise may agree. If the Confirmation does
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not designate a REC Transaction as Program Attributes or otherwise limit the

Environmental Attributes conveyed, and if a Renewable Energy Facility or-

Renewable Ehérgy Source is specified, the REC Transaction shall be All Attributes.

- A designation of All Attributes will not be effective unless a Renewable Energy

Facility or Renewable Energy Source is designated in the Confirmation.

R-2.4.1

R-2.4.2

All Attributes. An “All Attributes” REC conveys all of the
Environmental Attributes the RgnBWable Engrgy Facility or Renewéble
Energy Source designated in the Confirmation is éapablé of producing,
whether known or unknown on thé Effeqtive Date, iﬁcluding, at a‘
minimum, -all Environmental Attributes required by any Applicable.
Program designated in the Confirmation. Seller disclaims any Wari”anty :
th;at Environmental Attributes other than those required by an
Applicable Program designated in the Confirmation fulfill the
requirements of ‘any other Applicable Program. To establish the
Environmental Attributes conveyed, the Confirmaﬁon may include a
specification thereof.

Program Attributes. A “Program Attributes” REC conveys the

" Environmental Attributes required by an Applicable Program

designated in the Confirmation. It conveys no other Environmental
Attributes, the rights‘ to ‘which are retained by the Seller. The Parties
should verify that a designated Tracking System will recognize a
Program Attributes REC. (Note, WREGIS does not recognize a

Program Attributes limitation wupon conveyed Environmental

Attributes.)
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R-3  Delivery and Title.

R-3.1 Unbundled REC Transactions. ‘This Section R-3.1 applies if the REC Product is

a Firm REC, Resource Contingent REC, or Facility As-Run REC.

R3.11

R-3.1.2

Delivery. “Deliver(y)(ed)” occurs upon completion of Seller’s transfer

- of the Contract Quantity to Purchaser. If a Tracking System is

designated in the Confirmation, Seller shall cause transfer in accordance
with the ruleé and procedures of the Tracking System. If the Tracking
System does not sta;ce such rules‘or procedures, ‘then Delivery shall
occur upon the Tracking System’s transfer of the REC ihto Purchaser’s
account. If a Tracking System is not designated in the Confirmation,
Delivery is completed upon Seller’s delivery to Purchaser of an
Attestaﬁon.

Acceptance.  “Accept(ance){ed)” means Purchaser’s receipt of
Delivery of the REC from Seller, without Purchaser’s rejection. If a
Tracking System is designated in the Confirmation, 4Purchase‘r shall
receive a fransfer in accordance with the rules.and pfocedﬁreé of the
Tracking System, and Acceptance (or rejection) “shall be made within
five (5) Business Days following the (iate the Tracking System gives
electronic notice to Purchaser that it has initiated transfer (this deadline
applies regardless of any different period stated in the Tracking
System’s rules and procedures) and if timely rejection is not made, then
the Delivery is Accepted. If a Tracking Sysfem is not designated in the

Confirmation, Acceptance occurs upon Purchaser’s Acceptance,
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R-3.1.3

* without rejection within five (5) Business Days of delivery, of the

Attestation delivered by Seller.

Passage of Title. Title to the REC shall pass from Seller to Purchaser

upon Delivery and Acceptance. .

R-3.2 Bundled REC Transactions. This Section R-3.2 applies if the REC Product is a

Firm Bundled REC, Resource Contingent Bundled REC, or Facility As-Run

Bundled REC.

R-3.2.1

R-3.2.2

R-3.2.3

Delivery. - “Delivery.(y)(ed)” occurs upon completion of Seller’s
transfer to Purchaser of the Contract Quantity of the REC and. the

Contract Quahtity of the Energy. Delivery of ‘the REC shall be

‘completed in accordance with Section R-3.1.1. Delivery of Energy shall

be completed in accordance with the terms and conditions of the
Confirmation and the Agreement.

Acceptance. “Acceptance” cf the REC occurs in the manncr specifi'ed
in Section R-3.1.2, and of the Energy upon recéi_pt at the delivery point
in accordance with the Confirmation.

Passage of Title. If the Vintage of the REC is prior to the Effective

Date, title to the REC passes from Seller to Purchaser on the Effective

Date or other date vto which the Parties agree. If the -REC is to be
generated oc or after the Effective Date, title to the REC passes upon
the generation of eéch megawatt hour of energy required for production
of the REC, and Scller shall hold the REC in trust for Purchaser until

Delivery. Passage of title to Energy occurs pursuant to the Agreement.

R-3.3 Actions Required of Parties to Assure Delivery.
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R-3.3.1

R-3.3.2

Provision of Geperation Information; Required Actions. No less
than monthly, Sellér shall provide Purchaser with a written statement
setting forth for appiicable periods the quantities of Seller’s generation
of énergy for préducﬁon of the REC. Seller shall éromptly take all
actions and.do all things necessary ’ and appropriate to cause the‘
designated Tracking System, if any, to transfer the REC to Purchaser,
including prox;nptly‘providing' all requiredv information and documents
in the required forms,“and paying any and all fées the Tracking System
imposes on Seller. If the Confirmation provides | for a designated
Tracking System to expedite issuance of certificétes (for example,
forward trénsfér certificates in WREGIS), Seller shall promptly take all
actions required to cause such exbedition.' If no Tfacking System is
designated in’ the Confirmation, then upon creation of the REC Seller
shall promptly deliver the Attestation to Purchaser.

Failure to Issue REC. Seller is responsible fbr transfer and issuance
of RECs by the Tracking System; Purchaser’s sole fesponsibilities are
maintenance of an accoﬁq’; with the Tracking System and Acceptance

of conforming RECs pursuant to Section R-3.1.2. "Without prejudice to

the immediateiy preceding sentence, in the event. a Tracking Systerﬁ o
designated in the Confirmation declines to issue an electronic credit or -

physical certificate to document the attempted transfer, Delivery, or
Acceptance of a REC, each Party will provide the other Party with all
documents, communicatiohs, and information sént to or réceived frofn

the Tracking System that pertain thereto. The Parties will cooperéte,
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R-5

-and  each Party will ~complete any uncompleted items for which it is
responsible, each at its own expense. If following such efforts, and due
to no failure of Seller to take all required actions, the Tracking System
does not issue the electronic credit or physical certificate to document
the attempted transfer, Delivery, or Acceptance of the REC, Seller mdy,
upon Purchaéér’s agreement (which Purchaser may decline in its
discretion), provide an Attestation to Purchaser to effectADelivery. The

obligations under this Section R-3.3.2 shall not be construed to diminish

the Seller or the Purchaser’s respective rights and obligations under the
Agreement, Service Schedule R, and the Confirmation. .

R-3.4 Conveyance and Transfer. As of Both Delivery and passage of title, Seller shall
transfer and convey to ?urchaser all right, title, and interest in and to the REC and
all Environmentai Attributes underlying the REC pursuant to the Confirmation, and
the exclusive right to any and all Reporting Rights Seller may have in or to the REC
and the Environmental Attributes, free and clear of any liens, security interests, or
other encumbrances.

Charges; Credit. The charge shall be an amount equal to the Contract Price multiplied.by

the Delivered and Accépted @antity, without prejudice to the right to recover damages

owed in aCquéance with Section R-9. The Parties may state any creditl terms and
conditions to which they agree in the Confirmation; Section 27 of the- Agreement applies
unless otherwise agreed.

Goverﬁing Law; Change in Law.

R-5.1 Governing Law. Section 24 of the Agreement ai)piies except as follows. If an

Applicable Program is designated in the Confirmation, all performance obligations
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pursuant to the REC Transaction concerning the creation, issuance, transfer,

tracking and retirement of the REC shall be governed as follows:

R-5.1.1

R-5.1.2

If the Applicable Program was created by the laws of a Governmental
Authority, then by the laws, rules, regulations, lorders, and judicial
precedent of such Governmental Authority; -

If the Applicable Program was not created by the laws of a

Governmental Authority, but is a voluntary program, then Section 24 of

‘the Agreement applies without modification, and the Parties shall be

bound contractually to comply with the standards and criteria of the

voluntary Applicable Program.

R-5.2 Change in Law.

R-5.2.1

R-5.2.2

Applicability. Section R-5.2 applies only to REC Transactions for
which an Applicable Program is designated in the Confirmation. In a
REC Tranéaction for which no Applicable Program is designated, Seller
makes no representation or warranty concerning compliance with any
pérticular Applicable Prograr.n‘ and any such representation or warranty
is expressly disclaimed.

Definitions.

() “Change in Law” means any 'additioﬁ or amendment, by a
Governmental Authority, to aﬁy laws, rules, regulations, orders,
or judicial precedent, that applics to an Appiicable Progrém
designated in the Confirmation,. that is enacted or issued after the
Effective Date and nullifies compliance of the REC with the

Applicable Program. An addition or amendment that is enacted
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R-5.2.3

R-5.2.4

(b)

©

or issued before the Effective Date but effective on or after the
Effective Date ié not a Change in Law.

“Regulatorily Continuing” means a REC Transaction in which
the EEC and Environmental Attributeé conform to the

requirements of an Applicable Program designated in the

 Confirmation as such requirements exist on the Effective Date

-and the Transfer Date, including requirements modified or .
added by a Change in Law.

“Not Regulatorily Continuing” means a REC Transaction in
wﬁich the REC and Environmental Attributes conform to the
requ.irements‘ of an Applicable Program designated in the
Confirmation as such requirements exist on the Effective Date
only, and the REC and Environmental Attributes are not
required to conform to requirements modified or added by a

Change in Law.

Default Designation as Regulatorily Continuing. A REC Transaction

as to which an Applicable Program is designated .in the Confirmation

shall be Regulatorily Continuing unless the Parties spécify in the

Confirmaﬁon that the REC Transaction is Not Regulatorily Continuing.

Effect of Change In Law in Regulatorily Continuing REC

Transaction.

(a)

~ If a Change in Law occurs in a Regulatorily Continuing REC
Transaction, Seller shall be obligated to make reasonable efforts

to attain compliance with the designated Applicable Program,
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the costs of which shall not be required to exceed any cost cap
specified in thé Confirmation. If_despite sﬁch efforts to attain‘
compliance, including reasonable expenditures, Seﬂer cannot
obtain compliance and Purchaser refuses to accept Delivery of
the REC due to thé Change in Law, Seller shall not be liable for
damages under _S_égt_i_o_r; R-9.

®) In the event Purchaser refuses to accept Delivery of the REC
under Section 5.2.4(a), and. Seller -has Delivered energy to
Purcﬁaser in the REC Transaction, Purchaser shall not be
relieved of its obligation to pay for such energy, which payment
‘shall be either at the price allocated to energy in fhe
Confirmation, if any, and if no allocation is made, then at an
amount equal to the Replacement Price.

R-5.2.5 Amendment to Address Change In Law. Nothing in this Section R-
5.2 shall be construed to preclude the Parties from agreeing to amend
the Confirma:tion to permit a Seller to perform its obligations in a REC
Transaction as to which a Change in Law has occurred.

R-6  Seller Repfesentatiqns and Warranties. In each REC Transaction, Seller represents and
warrants to Purchaser the following: |
R-6.1 As of both Delivery and passage of title, Seller has and conveys to Purchaser all

vright, title, interest in and to the REC and all Environmental Attributes underlying

the REC as required by the Confirmation, and the exclusive right to any and all

Reporting Rights Seller may have in or to the REC and Environmental Attributes,

free and clear of any liens, security interests, or other encumbrances.
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R-7

R-6.2

R-6.3

R-6.4

R-6.5

As of both Delivery and passage of title, the REC and Environmental Attributes
conform to the requirements of the REC Transaction.
If the REC Transaction is Regulatorily Continuing (and an Applicable Progrém is

designafed in the Confirmation), subject to any limits upon Seller’s Aob]jgations

under Section R-5.2.4, as of both Delivery and passage of title, that the REC and

Environmental Attributes conform to the requirements of the designated Applicable
Program as such requireménts exist on the Effective Date and the Transfer Date. |
ﬁthe REC Transaction is Not Regﬁlatorily Continuing (and an Applicable Program
is designated in the Confirmatidn), as of both Delivery and passage of title, tﬁat the
REC and Environmental Attributes conform to the requirements of the designated
Applicable Program as suchvrequirements éxist on the Effecf,ive Date.

With respect to deliveries of Energy in REC 'fransactions for Firm Bundled REC,

Contingent Resource Bundled REC, and Facility As-Run Bundled REC, that Seller

* has complied with the representations and warranties stated in Section 33 of the

Agreement.

SELLER DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,

INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A

PARTICULAR PURPOSE.

Records; Confidentiality

R-7.1

Correction of Records. If any statement, charge or computation concerning a

REC Transaction is inaccurate, the Parties promptly shall make any adjustments to

- records as reasonably necessary to correct such inaccuracy, and make any

adjustment of payments required to correspond to the corrected records, provided,
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that Purchaser shall not be required to pay a higher Contraét Price or“accept a lower
Contract Quantity than the Confirmation requires.

-R-7.2 Exception to Confidentiality. Purchaser has the right to disclose to any

Governmental Authority having jurisdiction over Purchaser, or to any voluntary

. Applicable Program and the person or entity specified by the rules of procedures of

the voluntary Applicable Program to perform certificatioﬁ, any information

necessary to demonstrate Purchaser’s compliance with an Applicable Program

(whether or not designated in the Cdnfirmation); provided, however, that Purchaser

shall use reasoﬁablé efforts to minimize the scope of any such disclosnre and shall

require, as may be feaéible, that the recipient maintain the confidentiality of anj/

documents or confidential information govefned by the provisions of Section 30.1

of the Agreement‘, including, if permitted under applicable procedures of the

.Gov'ernn;ental Authority or such administrator, and subject to any applicable public

~ recofds laws, seeking a protective order or similar protectivé mechanism in

connection with any disclosure. With r.espéct to a REC, Purchaser also has the right

to disclose the following to aﬁy customer or affﬂiaté of Purchaser that is

participating in any voluntary or mandatory Applicabie Program: the Renewable

Energy Source, tﬁe location of any Renewable Energy Facility designated in the
Codfirm‘atior;, and monthly generation quantities of energy underlying the REC.

R-8 - Uncontrollable Force. The following is‘substituted for the first sentence of the secoﬁd

paragraphi of Section 10 of the Agreement:
The following shall not be considered “Unicontrollable Forces™; (i) Seller’s cost of ‘
producing or pbtaining the REC or energy (of ability to sell the REC or energy at a

price exceeding the Contract Price); (ii) the loss or failure of Seller’s supply,
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~ including maferials or equipment; or (iit) Purchaser’s inability econpnﬁcally to use -
or resell the REC or energy.

The following is added at the end of the second paragraph of Section 10 of the Agrecmént: _
If production <of' ehergy at a Renewable Energy Facility designated in the
Confirmation is curtailed due to an Uncontrollable Force, any production during |
the. period of such curtailment shall be allocated as follows: fi'rsit. among- all
purch!as'ers of Firm RECs, Firm Bundled RECS, Resourqe Contingent RECS,
Resource Contingent Bundled RECs, and energy purchased under Service
Schedules B and C, pfopoﬁidnately to such purchasers’ contract quantities under
contracts with Seﬂér during such period and subject to any priorities or shares stated
in the Confirmation, and second, to all puréhasers of Facﬂity As-Run RECs:,
Facility As-Run Bundled RECS and energy purchased under Service Schedule A,
proportionately to such purchasers’ confract quantities under contracts with Seller
during such period and subject to any priorities é; shares stated in the Confirmation.

R-9  Remedjes for Non-'Performance.

R—9}.1 Damages. Sectién 21.3 of the Agreement, as modified in this Section 9, applies to
REC Transactions.

R-9.1.1  Failure to Receive or Deliver in Unbundled REC Transacfions. This |
Section R-9.1.1 applies to REC Transactions fér Firm REC, Resource -
antingent REC, and Facility As-Run REC. Section 21.3(a)(3) and (5)
of the Agreement are inapplicable. Section 21.3(a)(1) of the Agreement
is modifiéd as follows: | |
| If Purchaser refuses to Accept Delivery of RECs Delivered by

Seller in accordance with the Confirmation, then Purchaser shall
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be liable to Seller for the product of (i) and (ii) where (1) is the
amount, if any, by which the Contract Price éxceeded the Resale
Price and (ii) is the amount by which the quantity of RECs
Purchaéér refused to Accept was less than the Contract Quantity,

subject to any limitations stated in the Confirmation.

21.3(a)(2) is modified as follows:

If Seller fails to Deliver RECs to Purchaser in accordance with
the Confirmation, then Seller shall be liable to Purchaser for: (a)

the product of (i) and (ii) where (i) is the amount, if any, by

-which the Replacement Price exceeded the Contract Price and

(i) is the amount by which the quantity of RECs Seller
Delivered was less than the Contract Quantity; plus (b) if an
Appl_icablq Program is specified, the amount, if any, of penalties

and alternative compliance payments a Governmental Authority

required Purchaser to pay due to Seller’s non-performance, and

which penalties or alternative compliance payments are no

longer subject to judicial review, subject to any limitations stated

in the Confirmation.

R-9.1.2 Failure to Receive or Deliver in Bundled REC Transactions.

(@)

-Price Not Allocated b'etweén REC and Energy. This Section

R-9.1.2(a) applies to REC Transactions for Firm Bundled REC,
Resource Contingent Bundled REC, and Facility As-Run

Bundled REC, and in which the Confirmation does not allocate
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the Contract Price betWeen the REC and Energy. Section
21.3(a)(1) of the Agreement is médified as follows:
If Purchaser refusés to Accept Delivery .'fr‘om Seller in
accordance with the Conﬁrrﬁation, then Purchaser shall be
liable to Se}ler for: (a) the ?roduct of (i) and (ii) where (i) is
tﬁe amount, if any, by which the Contract Price exceeded the
Resale Price, and (ii) is the amount by which the quantity of
RECs and Energy Purchaser refused to Acceﬁt was less than
the Contract Quantity'r, plus (b) the amount of transmission
charge(s), if any, for firm transmission service upstream of -
the delivery point, which Seller incurred to achieve the '
Resale Price, léss the reductioﬁ, if any, in transmission
charge(s) achieved as a result of the reduction in Purchaser’s
schedule or receipt of ‘Energy (based on Seller’s
commercially reasonable efforts to achieve such réduction),
“subject to e.my. limitations stated in the Confirmation. If the
Purchaser refused to Accept Delivery of RECs but Accep‘;ed
Delivery of Energy, thén Purchaser shall pay Seller for suph
received Energy at the Resale Pﬁce of the Energy; 1f the
Purchaser refused to Accept Delivery of Engrgy but
Accepted Delivery of RECs, the Purchaser shall péy Seller
for Accepted RECs at an amount equal to the Contract Price
less the Resale Price of the Enérgy.

Section 21.3(2)(2) of the Agreement is modified as follows:
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If Seller fails to Deliver to Purchaser in accordance with the
Confirmation, then Seller shall be 1iaBle to the Purchaser for:
() the product of (i) and (ii) where (i) is the amount, if any,
by which the Replacement Pﬁce exceeded the Contract
Price, and (ii) is the amdunt by which the quantity of RECé
and Energy Delivered was less than the Contract Quantity;
plus (b) the amount of transmission charge(s), if any, for firm
transmission service downstream of the delivery point,
which Purchaser incurred to achieve the Replacement Price,
less the reduction, if any, in transmission charge(s) achiéved
as a result of the reduction in Seller’s schedule or delivery of
Energy (Based on Purchaser’s commercially reasonable
efforts to achieve such reduction), plus (c) if an Applicable
" Program is specified, the amount,. if any, of penalties and
alternative compliance payments a Governmental Autﬁority
required Purchaser to pay due to Seller’s non—pe'rformance,'
and which penalties or altemativé compliance payments areé
no longer subject to judicial review, subject to any
limitations on such amounts stated in the Confirmation. In
the ~event Seller Delivers Energy but not RECs, and
regardless of Purchaser’s receipt of Energy; P;lrchaser éhall
not be required to pay Seller for such Energy.
(b)  Price Allocated between REC and Energy. This Section R~

9.1.2(b) applies to REC Transactions for Firm Bundled REC,
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Resource Contingént Bundled REC, and Facility As-Run

Bundled REC, in which the Confirmation sets fofth an allocation . 4
of the Contract Price between the REC and energy.

- ® If Purchaser refuses to Accepf Delivery of RECs in

accordance with the Confirmation, then Purchaser ‘shall

be liable to Seller as set forth in Section R-9.1.1..

(i) Subject to part (v) of this Section, if Seller fails to

" Deliver RECs in accordénce with the Confirmation, then

the Seller shall be lible to Purchaser as set forth in
Section R-9.1.1.

(iii)  If Purchaser refuses to receive Delivery of Energy in
accordance with the Confirmation, then Section 21.3(a)
of the Agreement shall apply as set fortﬁ iﬁ the
Agreement withoﬁt modification by this' Service
Schedule R. |

@iv) If Seller féils to Deliver Energy in accordance with the
Confirmation, then Section 21.3(5) of the Agreement
shall apply as set forth in the Agreement without
modification by this Service Schedule R.

(v) In