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FILE NO. 140375 - RESOLL TION NO.

[Tolling and Standstill Agreement - Yosemite Slough Environmental Claims]

Resolution approving a Tolling and Standstill Agreement to toll the statute of
limitations and forbear the City and other parties that aré potentially responsible for

environmental contamination at Yosemite Slough from taking action with respect to

. claims related to costs or expenses arising from the Yosemite Slough Superfund Site.

WHEREAS, Yo;s,emite Slough is an inlet channel tidally connected to the San Francisco |
Bay located between the Hunters Point Naval Shipyard and the Candlestick Point State
Recreational Area that contains contaminated sediments identified by the United States
Environmental P-rétection Agency (EPA); and

WHEREAS, EPA has designated Yosemite Slough as a site that will be investigated
and cleaned up under the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (“CERCLA”), 42 U.S.C. Sections 9601, ef seq. (the “Site”); and

WHEREAS, EPA has named the City as a Potentially Responsible Party (PRP) liable
under CERCLA for the Site cleanulp along with numerous other private and public entities, a
complete list of whom is contained in Board of Supervisors File No. 140375; and

WHEREAS, In January 2014 EPA issued a final Engineering Evaluation/Cost Analysis
that includes a proposed remedy for a cleanup project at the Site; and .

WHEREAS, The City and certain other PRPs have agreed to participate in a non-
binding medjation process with a third-party neutral mediator in an attempt td fairly and
equ'itébly allocate potential liabilities in connection with the Site; and.

WHEREAS, Some PRPs have expressed concerns that delay associated with

participation in the mediation should not be considered in calculating applicable limitations

City Attorney _
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periods for potential claims between pérticipants. and that the mediation participants should
agre.e not to pursue claims against any other participant during the mediation process; and

WHEREAS, To facilitate an efficient and mutually beneficial resolution of potential
claims associated with the Site and to avoid the need for potentially unnecessary litigation,
pariicipants in the mediation are asked to agree that fhe limitations period for any potential
litigation related to the Site shall be tolled and no participant shall pursue claims or causes of
action against ény 6ther participant until termihation of the mediation process. This tolling and
standsﬁll agreement is set forth in the Yosemite Slough Superfund Site Mediation Agreement
("Mediation Agreement”), Section [V, on file with the Clerk of the Board of Supervisors in File
No. 140375; now, therefore, be it |

RESOLVED, That Board of Su.pervisvors authorizes the City to agree that the statute of
limitations for any party to the Mediation Agreement to file an action against the City with
respect to any claimed costs or expenses arising out of the Site shall be tolled as of the
Effective Daté of the Mediation Agreement pursuant to the termination provisions therein; and,
be it -

FURTHER RESOLVED, That Board 6f Supervisors authorizes the City to agree that

until expiration or termination of the Mediation Agreement it will not pursue against any other

participant to the Mediation Agreement any claims or causes of action under any statute or

common law relating to the matters the .Mediation Agreement is designed tq resolve; and, be it
FURTHER RESOLVED, That the Board‘ of Supervisors hereby approves the tolling and

standstill provisions in the Mediation Agreement, Section IV, contained in Board of

Supervisors File No. 140375 and authorizes the City Attorney to enter into such Agreement on

behalf of the City and County of San Francisco.

City Attorney .
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CitY AND COUNTY OF SAN FRANCISCO

OFFICE OF THE CITY ATTORNEY
DENNIS J. HERRERA ELAINE M. O’NEIL
City Attorney Deputy City Attforney
Direct Dial: (415) 554-3881 52
Emalk: elcine.o’n:éil@sf“ggv.org :h
April 10,2014 7% ==
§ =
" Angela Calvillo ‘{S‘ 2
Clerk of the Board of Supervisors ooy
Dr. Carlton B. Goodlett Place R o
City Hall, Room 244 P ]
San Francisco, CA 94102-4689 : '

Re: Resolution Approving a Tolling and Standstill Agreement to Toll the Statute of

Limitations and Forbear the City and Other Parties that are Potentially Responsible
for Environmental Contamination at Yosemite Slough from Taking Action with
Respect to Claims Related to Costs or Expenses Arising from the Yosemite Slough
Superfund Site.

Dear Clerk of the Board:

Our office requests introduction of a resolution approving execution of a tolling and
standstill agreement related to a proposed mediation of environmental claims arising out of the
Yosemite Slough Superfund Site. Enclosed with this letter are the following documents:

1. Original redline resolution, plus two double-sided copies;

2. A list, referenced in the resolution, of the potential parties to the tolling and
standstill agreement, entitled “Yosemite Slough Superfund Site, List of Potentially Responsible
Parties, Provided by United States Environmental Protection Agency on 4/10/14;”

3. A March 14, 2014 letter to the Office of the City Attorney from Convening

Neutral David C. Batson inviting the City to participate in an ADR Allocation for All EPA-
Identified Potentially Responsible Parties at the Yosemite Slough Site; and

. 4. The proposed Yosemite Slough Superfund Site Mediation Agreement, also
referenced in the resolution. ~

Please contact me at 554-3881 if you have any questions. Thank you.
-Very truly yours,
DENNIS J. HERRERA

aine M. O’Neil
Deputy City Attorney
cc: Jon Givner, Esq. |

Fox PLAzA « 1390 MARKET STREET, SEVENTH FLOOR + SAN FRANCISCO, CAUFORNIA 94102-5408
RECEPTION: (415) 554-3800 - FACSIMILE: (415) 554-3985
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Yosemite Slough Superfund Site
List of Potentially Responsible Parties
Provided by United States Environmental Protection Agency on 4/10/14

Liable Party

Operator / Owner / Generator Company

Aerojet

Aerojet Strategic Propulsion Co.

Akzo Nobel Paints LLC

International Paint Co.; U.S. Cellulose; ICI Paints/The Glidden Co.

Alcoa Reynolds Metals Company -
Anresco, Incorporated Anresco, Incorporated
Ashland, Inc. Ashland Chemical Company (a division of Ashland, Inc.)

California Department of Parks and Recreation

California Department of Parks and Recreation

California State Lands Commission

California State Lands Commission

Chemtura

Chemtura

Chevron Corporation

Chevron U.S.A,, Inc.; Amsco - Union Chemicals; Union Ojl Company
of California dba Unocal Corporation; and Puregro Company

City and County of San Francisco

City and County of San Francisco

Cleasby Manufacturing Co., Inc.

fCleasby Manufacturing Co., Inc.

Delta Air Lines, Inc.

Deilta Air Lines, Inc.

Dorsett & Jackson, Inc.

E.l. DuPont de Nemours & Co., Inc.

Carmona Chemical (Dorsett & Jackson)
Dupont :

Eureka Chemical Company

Eureka Chemical Company

Eureka Fluid Works

Eureka Fluid Works

ExxonMobil Corporation

Exxon Company, USA

Ford Motor Company

{Ford Motor Company

Garza Property Living Trust 2002

lGarza Property Living Trust 2002

General Electric Company

General Electric Company

General Motors Corporation

General Motors Corporation

Great Western Chemical Company

Great Western Chemical Company

Haz/Control, Inc.

Haz/Control, inc. {(for South Bay Chemical, Inc.)

Hewlett-Packard Company

Hewlett Packard

Honeywell International, Inc. -

Baron Blakeslee, Inc. {Allied Signal)

ingersoll-Rand Company

Schiage Lock

Intel Corporation -

fintel Corporation

international Paint Co.

Ilnternational Paint Co.

International Paper Company

llnternational Paper Company {for Stecher-Traung-Schmidt)

Inter-State Oil Company

}interstate OIl

ITW PMI Investments, Inc.

Stero Company

Kaiser Aluminum & Chemical Corp.

Kaiser Aluminum

Kelly Moore. Paint Company, Inc.

Kelly Moore Paint Co. Inc

Lockheed Martin Corporation

Lockheed Missiles

Maxus Energy Corporation

Diamond Shamrock

McKesson HBOC, Incorporated

McKesson Chemical

Micro-Tracers Inc.

Micro-Tracers Inc.

Monsanto Company

Monsanto Company

NL Industries, Inc.

Spencer Kellogg

Northrop Grumman Corporation

JLitton industries

Olympian

Olympian Oil Co. :

Owens-lllincis, Inc.

Owen illinois (Brockway Glass)

Pacific Gas & Electric Company

Pacific Gas & Electric Company

Pacific Scientific Energetic Materials Company

Teledyne

Peninsula Oil Company

JPeninsula Oil Company

Pennzoil-Quaker State Company.

Pennzoil Company; Quaker State Ol

Perez Auto and Truck Painting and Suarez Auto Repair, a California
General Partnership

Perez Auto and Truck Painting and Suarez Auto Repair, a California
General Partnership

Alfonso and Martha Picazo

Alfonso and Martha Picazo

R McGlennon Company, inc.

5.3 McGlennon Company, Inc. (MacLac)




Yosemite Slough Superfund Site
List of Potentially Responsible Parties
Provided by United States Environmental Protection Agency on 4/10/14

Liable Party

Operator / Owner / Generator Company

Redding Petroleum, Inc.

Redding Petroleum aka Industrial Qil

" {Redwood Oil Company

Redwood .Oil Company

Reichhold, Inc.

JReichhold Chemicals, inc.

Ricci and Kruse Lumber Company

|Ricci and Kruse Lumber Company

Roche Palo Alto LLC

Syntex Labs

Rochester Midland Corporation

Bytech Chemical

Rohm & Haas Company

Rohm & Haas Company

Romic Environmental Technologies Corporation

Romic Chemical

RWD Associates, LLC

RWD Associates, LLC

San Francisco Bay Area Rapid Transit District

Bay Area Rapid Transit District

Sequa Corporation

General Pri_nting Ink (Sequa Corp.)

Shell Oil Company

Shell Oil

Simpson Coatings Group, Inc.

- 1Simpson Coatings (Organic Coatings)

Stanford University

Stanford University

Syngenta Crop Protection, Inc.

Zoecon Corp.

Tap Plastics, inc.

Tap Plastics, Inc. (Chemco)

Textron, Inc.

Spencer Kellogg

The Coca-Cola Company

The Coca-Cola Company

The Dow Chemical Company

Dow Chemical

The O'Brien Corporation

0'Brien Corp. {Fuller O'Brien Paints)

The Sherwin-Williams Company

Sherwin-Williams

TriMas Corporation

Norris Industries {Riverbank Ammo plant)

Tony J. Hwang

Tony J. Hwang

Tyco Electronics

Raychem Corporation

Union City Chemicals Incorporated

Union City Chemicals

United Air Lines, Inc.

}United Air Lines, Inc.

United States Defense Reutilization Marketing Service

Defense Property Disposal

United Technologies Corporation

JUnited Technologies Corporation

Univar USA Inc.

Van Waters & Rogers, Inc./Vopak Distribution Americas
Corporation; Chem Central

-|University of California

[Lawrence Berkeley Lab; U.C. Regents; and Univ. of California, San
Francisco

W.R. Grace & Company

W.R. Grace/Dewey Almy

W.R. Meadows, Inc.

W.R. Meadows, Inc.

WDC Liquidating Inc.

Waymire Drum Co.
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jointly selected by the Participants; .

YOSEMITE SLOUGH SUPERFUND SITE
MEDIATION AGREEN[ENT

This Mediation Agreement ("Agreement") is made between and among certam
entities and groups of entities that have been identified as-poteritially responsible parties (“PRPs™)
at jche Yosemite Slough Superfund Site (the “Site™) whose authorized represéntatives have
executed this Agreement (hereinafter referred to as "Participant(s)").

WHEREAS,; in December 2013, the United States Environmenital Protection
Agency, Region IX (“EPA”) issued a final Engineering Evaluation/Cost Analysis (“EE/CA™) that
includes a proposed remedy for a cleanup project at the Site.

WHEREAS, on March 17 2014, EPA 1issued an Action Memorandum based on
the EE/CA that confirms and describes EPA’s selected non-time critical removal action for the
Site (the “Actlon Memo™). -

WHEREAS, certain PRPs have incurred administrative and technical costs and
costs of response which they assert aré recoverable pursuant to the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA¥), 42 U.S.C.

§§ 9601, et seq. in rslatlon to the Site.

‘ WHEREAS, the Participants seek an efficient and niitually beneficial resolution
of potential claims associated with:the Site through mechatton with a third-party neuh‘al mediator
PR Q? 4.,.--., U S ’

WHEREAS without admrttmg Any fact, respen51b111ty, fault or hab1hty in
connection with the Sltc the Partlcxpants WlSh to:

(i) develop and conduct a non-Judlcxal non-bmdmg, riegotiated or alternative
dispute resolution-based, fair and reasonable process for equitably
allocating potential liabilities associated with the Site;

(i)  cooperate among themselves in this effort; and

(iii) negotiate in good faith with the assistance of an allocation and mediation
neufral (the “Mediator™) an agreement(s) equitably allocating potential
liabilities associated with the Site for the purpose of reaching a future
settlement(s) with EPA regarding nnplementatlon of actions described in
the Actlon Memo. .

This allocation and mediation process is termned “the Mediation™ in this
Agreement. . :

NOW, THEREFORE, in consideration of the foregomg, the Participants and the
Mediator agree as follows:

55



Yosemite Slough Superfund Site Mediation Agreement

L PARTICIPATION

- A Participant Group. . The Participants hereby organize and constitute -
themselves as the Yosemite Slough Mediation Group (hereinafter the "YSMG"). Each entity or ..
group of entities whose authorized representative has executed this Agreement is a Participant in
the Mediation and 2 member of the YSMG. Exhibit A to this Agreement shall constitute a list of -
official contact persons for each Participant, and notice to the respective confact persons shall be
deemed notice to the Participant(s) that he:or she represénts. - Participant representatives in the
process, as necessary and-appropriate during. the course of the mediation, ‘may include the
following: appropriate client representatives and/or counsel for each:of the non-federal .:. -
Participants, and for the United States, appropriate representatives of the Department of Just1ce
and its client agency. Exhibit B.to this Agreement shall constitute a list of each PRP in a group
of entities that are participating as a single Participant (a “Grotip Participant™). For purposes of
this Agreement, the Group Participant assoc1ated w1th the formcr Bay Area Drum site is referred ‘
to herem as the BAD Group

B. Partxclpatlon by the Umted States The Partlctpants acknowledge that
the United States is participating in this Agreeriient on behalf of the Defense Logistics Agency.
By entering into this Agreement, the United States does not comprorise, release; or settle any -
claims or potential claims of EPA, any otlier federal entity, or any natural resource trustee as
against the Participants or any other parties, even on an interim basis. Any action taken by the
‘United States under this Agreement shall not be déemed to exténd to, bind, or be endorsed by
EPA or any other federal entity, nor shall such action or this Agreement bind or limit EPA or any :

~--wigittier federal entity with regardo any-right, claimgduty; action, or determination relating to the-
.Site; any potential source areas, or any person or entity (including the Participants) identified as a
. potentially responsible party with tespect to the Site, This Agreement shall not prejudice or limit -
the United States, the State of California, or the City and County of San Francisco from taking
any legally appropriate action; to enforce federal or state law to protect pubhc health, safety, or
welfare, or the environment. .

C. - Withdrawal. Any Participant may withdraw from all participation in this
Agreement upon written notice to all other Participants and the Mediator, which shall be effective
as of the date the notice is postmarked or dated if by email. In the event that a member of a Group
Participant withdraws from participation in this Agreemerit, the representative of the Group
Participant shall provide written notice to all-other Participants and the Mediator-of the
withdrawal, which shall be effective as of the date the notice is postmarked or dated if by email.
Any Participant shall after such withdrawal remain subject to the confidentiality provisions of this
Agreement. Any Participant that withdraws from participation in this Agreement shall (1) return
to the other Participants or the Mediator, as appropriate, all confidential documents (and all
copies of such documents) received from the other Participants or the Mediator during the
Mediation, and (2) remain obligated to pay its share of Shared Costs pursuant to this Agreement
through the date the Notice of Withdrawal is provxded to the other Participants.

D. Cooperatlon in the Mediation. The Parttclpants agree to cooperate in the..
orderly process of the mediation. In the case of a Group Participant, its representative represents
thai each PRP in such group has agreed to cooperate in responding to requests for mformatton by

-Page 2 of 18
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Yosemite Slough Superfund Site:-Mediation Agreement

the Mediator and that the Group Participant will make all good faith efforts to ensure the
cooperation of each of its members. No member of any Group Participant shall be entitled to
receive documents, writings, oral summaries of discussions, or any other information generated
under this Agreementunless it has signed the agreement regarding their responsibilities for
cooperation, confidentjality; tolling, and standstill attached hereto as Exhibit C. If any -
Participant does not respond to-the Mediator’s request to that Participant in a timely fashion, the
Mediator may, at his discretion, after first providing two weeks written notice to the Participait,
proceed without input from that Participant, Any Partlmpant s0 51tua,ted may, w1thdraw from the -
mediation pursuant to Section 1.C. . TN . )

: E. Ad&ihonal Parties. The Participants may, m writing by consensus of the
Participants, approve the entry:into this Agrccment of addmo,nal PRPs a3 Partlclpants after the
Effective Date of this. Agreement . NET C

II. SELECTION OF THE MEDIATOR, MEDIATION PROCESS A.ND
"~ PAYMENT OF COSTS S e ;

A. Al,loc;ﬁed Costs. The Mediator shall alloeate only the following .c‘;‘(.)_sts‘
related to the Site (collectively, “Site Costs™): (a) a Participant’s documented past costs that
were incurred in a manner consistént-with the National Contingency Plan, 40 C.F.R. Part 300,

“and are recoverable as a necessary cost of response under 42 U.S.C. § 9607 and/or § 9613; (b) a,.

Partlcxpant’s documented costs related to performance of pre-design investigation(s) and/or .
engineering design required by the EE/CA pursyant{o an administrative order by EPA; (¢) EPA
past costs, and; (d) fiftuire fesponse costs to nnplemcnt the Action Memio. The Mediator shallnot
allocate costs atising from upland sousce controlwork that is the responsibility of md1v1dua1 PRPs,
and shall not allocate natural resource damage liabilities or assessment costs.

B. Mediator.  The Participants have selectcd Matthew Low as the
Mediator.

1. Authority. The Participants, their counsel, and the Mediator
understand that the Mediator has no authority o decide the claims or any issues in any related
potential litigation or administrative action and thiat the Mediator is not acting as an advocate or
attorney for any Participant.

2. - Time. The Mediator shall ensure that each Participant shall have a
reasonable amount of tihe during the mediation process to present its position with respect to the
issues in mediation and to provide a response to other Participants® positions.

3. Conduct. Thé purpose of the Mediation shall be to assist the
Participants in reaching their own agreement(s), and the Mediator shall conduct the Mediation in
a fair and neutral manrier to facilitate the resolution of this mattej between and amongst the
Part1c1pants The Mediator shall work for the bencﬁt of the Participants and shall be guided by
the provxslons of this Agreement, ) :

Page 3 of 18
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. Ydsernite Slough Superfiind Site 'Me,di'éti'dn"Agreeme'ﬂi': -

C. ‘ Medi'zifibn Process. The prodess‘~ for '66nducﬁn"g the Mediation is set forth .
herein. ~ ’ R :

i Estabhshment ofa Document Repos1tory The Mediator shall

. 'establish a data sharing site that will sefve as a document repository for shared’ ‘information (the

" “Dotument Repository™). The documents storéd in the Document Rep0s1tory (hereinafter
“Rep051tory Documents”) shall include: (a) available CERCLA 104(¢) responses related to-the .
Site or anhy potential source areas; (b) EPA source investigation/PRP séarch materials; (¢)
technical information, including but not limited to materials relating to EPA’s EE/CA and-
‘materials relating to the Yosemite Slough wetlands restoration project adjacent to the Site; (d)
the Partlclpants non—conﬁdcnt1a1 submmissions to the Mediator: () all noh-confidential
commiuniéations from and reports by the Mediator: (£) information associated with the -
nomination of entities of sources of COCs as Additional Allocation Entities: and (g) afiy other - -
documents deemed. by the Mediator to be necessary for conduct of the mediation process.
Doctiments submitted to the Documétit Répository shall be in PDF-format, inléss an alternative
format is authorized by the Mediator. Each Participant shall-make good faith efforts to provide -

" - the Mediator with all Repository Documents in its possession, unless a review of the documents

in the Document Repository indicates that submission of a document would be duplicative.
“Placement 6f documents in the Document Répository shall not constxtute a waiver of any -
pnv1leges o‘r protectlons that any Partwlpant may have with. respect to such doouments or the
subject matterthereof . ; o A R e T
2. Identxﬂcatlon of PRI’s and Potentlal Sources. o
a. I conductmg the non-bmdmg allocation, the Medlator shall !
_consider the following entxtles and sources (hereinafter

_ “Allocatlon Entltles”)

i Pamclpants
ii.  Entities that have received General Notice Letters from
. EPA 1dent1fymg them as PRPs at the Site (“GNL
‘Recipients™) that opt not to participate in the Medlatxon
- ¢ither as a Participant or a member of a Group’
Participant, and; . .
iii.. - Entities identified pursuant to Section IL.C.2.c.

‘b. The Participants recognize that the categories of Participants
and GNL Recipients may not include all those with
responsibility for the chemicals of concern (“COCs”) at the
Site identified in the EE/CA. Spccxﬁcally, several Participants
have identified three potentlal addltlonal categones

i “Orphans” (as that term is defined in EPA’s "Interim
" .Guidance on Orphan Share Comipensation for Séttlors
of Remed1a1 Design/Remedial ‘Action and Non-Time-
. Critical Removals™ issued June 3, 1996 and EPA’s

Page 4 of 18

.58



Yosemite Slougl,i, Superfund Site Mediation Agreement

September 30, 1997, policy statement entitled
"Addendum to the Interim CERCLA Settlement Policy'
Issued on December 5, 1984") at the Site; ‘

i,  Viable non-participating entities that meet the definition
of a PRP at the Site under CERCLA but are not GNL
Recipients, and;

iii.  Other sources of the COCs at the Site that are not

" linked to any specific entity that may have contributed
to the COCs at the Site. '

. The Participants recognize that contributions to the COCs at
the Site by potential additional categories may be considered
both in developing an allocation recommendation and in
developing a settlement proposal for submission to EPA. The

. Participants also recognize that EPA may, in its sole discretion,
-+ consider a proposal that would reduce the aggregate amount of

.payments that would be required of Part1c1pants under a future

settlement.

¢ In Ilght of Section H.C.2.b, the Mediator, in his sole discretion,
"+ - +yith the advice of the Partlclpants, may identify additional
B en‘.mes (hereinafter “Additional Allocation Entities™) which he
" #belieVes should be consideréd in his conduct of the non-
“binding allo¢ation. Considerations to be taken into account by
the Mediator in 1dent1fymg such Additional Allocation Entities
may incliide, but is not limited to: the potential size of an
entity’s alldcation share; the feasibility of developing a credible
allocation for such entity, and; the likelihood that EPA will
give any weight to an allocation for such entity. Participants
shall have an opportunity to nominate entities or sources of
' €OC:s for considératior by the Mediator in identifying
+* Additional Allocation Entities, and at the time of the
nomination to provide the Mediator with documents and
relevant information associated with those entities or sources.
Such information shall be placed in the Document Repository
where it will be available to all Pamcxpants

CV"T

3. Mediation Process Framework. The Mediator shall conduct
activities under this Agreement within the patameters of the following process framework.

(2) The Allocation Phase.

i. Participants shall have an opportunity to submit position
papers to the Mediator, including (A) legal, technical and
equitable arguments they wish the Mediator to consider
in making his allocation recommendations, (B) proposed

Page 50of 18
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- Yosemite Slough- Superfund Site Mediation Agreement.

factors for the Mediator to consider in conducting the
non-binding allocation, and (C) information on operations
at or with respect to with any Allocation Entity or alleged
. source of contaminatioti. Copies of all such position
papers shall be placed in the Repos1tory and made
) avallable to all Partlmpants to review.

i, "I‘he Medlator may, in his sole dlscretlon submit -
additional inquiries to any Participant or any entity that is
listed in Exhibit B. :

iii. The Mediator may, in his sole dlscrenon recommend a
cash-out threshold for any Allocation Entity.

"~ iv. Atthe end of thie Alloc’ation Phase, the Mediator shall
. issue a Preliminary Allocation Recommendation
- (“PAR”), which shall be based upor his analysis of the
information provided by the Participants and his
apphcauon of legal, technical and equitable allocation
factors to that information. The PAR shall include a
smgle recommended allocatlon percentage for each
Allocation Entity and includé an explanation of the
_— methodology, technical findings or assumptions, legal
Sl - précedents; :eqmtable ad_]ustments, and facts relied on by
. the Mediator to calculate or otherwise generate the
. recommended allocation percentages. The PAR shall
include an explanation of the weight given to various
allocation factors and discuss how they were applied in
the Mediator’s analys1s The PAR shall disclose to the
. Participants such mformatlon as determined by the
_.Mediator to be in the best interests of achieving.an
agreement among Participants.

v. .The PAR also shall include two additional non-binding
allocations of Site Costs that shall b¢ alternatives to the
recommended allocation of Site Costs to all of the
Allocation Entities pursuant to Section II.C.3.a.iv. In the
first alternative allocation, the shares.in the recommended
allocation ailocated to. Allocation Entities that are not
Participants shall be distributed to the Participants so that
there is an alternate aggregate allocation percentage for

- the Participants that adds up t0 100%. In the second

.-alternative allocation, the shares in the recommended
-allocation allocated to Additional Allocation Entities
shall be distributed to all GNL Rec1plents so that there is

"Page 6 of 18
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Yosemite Slough Superfund Site Mediation Agreement

..« analternate aggregate allocation percentage for the GNL
recipients that adds up to 100%.

| v1, ‘I‘Be Pantfciﬁan't_s: shall have an opportuﬁity to comment on
the PAR.

(b) The Mediation Phase.

i, During the Mediation Phase the Mediator will convene
and facilitate negotiations of the Participants to obtain a
consensus on an equitable allocation of Site Costs, taking
into account, as appropriate, any legal relationships
among the Participants required for future negotiations
with EPA. The starting point for the negotiations will be
the PAR and any comments on the PAR submitted by
Participants. At the inception of the Mediation Phase, the
Mediator may provide Participants with suggested
changes to the PAR.

-~ ii.  During the Mediation Phase, any Participant can request .
" that the mediator provide additional explanation on the
basis of the recommendations in the PAR. In the case of
- . an allocation percentage recommended in the PAR for a
"y -Group Participant associated with a single source, ifany
other Participant that also is associated with such single
source is not satisfied with the Mediator’s explanation in
- the PAR of how the recommended share of such Group
Participant may request that the Mediator provide
additional details on the manner by which the Group
Participant share was calculated, including further detail
on any allocation percentages that may have been
generated for any of the individual PRPs comprising the
Group Participant. The Mediator shall disclose such
requested information or allocation percentages to the
requesting Participant in a confidential communication
and only as necessary for that Participant to gain a full
and fair understanding of the basis for the Mediator’s
recommendations with respect to that Participant and the
Group Participant.

iii. - If so requested by a Group Participant, during the
Mediation Phase the Mediator shall perform an intra-
Participant allocation of the share allocated to the
Participant in the PAR between and amongst the entities
PRPs that collectively constitute that Group Participant.
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N " . The Mediator shall providé an opportunity for the entities
: T PRPs that collectively constitute that Group Participant to
provide comments on how the:intra-Participant allocation
should be conducted; after considering those comments,
the Medlator shall determine the method of any such
mtra-Partlclpant allocation. Unless agreed otherwise. by .
. the entities PRPs that ¢ollectively constitute that Group
Participant, all of the information shared during the
performance of such an intra-Participant allocation as
well as the Mediator’s resulting intra-Participant
allocation recommendations shall be shared only with the
entities PRPs that collectlvely constltute that Group
Partlc1pant

iv. ' During the Mediation Phase, any Partxcxpant may- request
" 'that the Mediator, or may on its own, reach out to any
- pon-participating GNL Recipient and/or any viable
Additional Allocation Entity for the purpose of having
them join the negotiations, provided that all Participants
comply with Section 1II of this Agreement regardmg
Conﬁdentlahty

4. Schedule Wlthn;l 30 days of the Effectlve Date of this
. Agreement, the Med1ator shall‘séta date and corivene ameeting of Participants to discuss the .
allocation process and schedile, preliminary views on legal, technical and equitable allocation
factors that mdy be relevant to the Yosemite Slough allocation, information likely to be available
to support consideration ahd apphcat1on of such allocation factors, procedural issues that may
arise over the-course of the allocation process, and the Mediator’s preliminary suggestions on
what should be addressed in the Participants position papers. Within 15 days of such meeting, -
the Mediator shall issue his preliminary recommendation on allocation factors to be considered
- in conducting the Allocation Phase, guidance to the Participants on content of the position

. papers, and the schedule for the Allocation Phase and Mediation Phase. 1t is anticipated that the

~ ‘schedule may include dates(s) or timing provmons for: .

@ the Pairtlmpants submissions of information to the Document Repository;
(b) the Participants advice and recommendations for Additional Allocation Entities;
(c) the Mediator’s identification of Additiorial Allocation Entities;
(d) the Participants’ submission of position papers; -
'(¢) Participants® comments on position papers;
(D) the Mediator’s requests to Participants for additional information or clarification;
(2) the Participants’ responses to the Mediator’s request for additional information or
clarification;
(h) the circulation by the Med1ator of the PAR;
(i) submission by Parhmpants of comments on the PAR, and
_-() the Mediation Phase
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: .. 5. Meetings. During the Mediation Phase, the Mediator may hold
pnvate sessions with one or more Participants and/or face-to-face joint sessions with all or any
number of Participants to obtain information from Participants and/or assist the Participants in
trying to find a mutually acceptable solution, The Mediator may hold sessions and discussions
with the Participants on the phone, in person, or via email. Any Participant may request that the
Mediator excuse the other Participants from a session fo discuss or share confidential
information with the Mediator. The Mediator may request that representatives of Participants for
" any meeting be othér than counsel (such as an official representative of a Participant or its
insuraneg.carrier). :

6. Ex Parte Comiiiunications. During the Allocation Phase, except
for communications and meetings either (a) initiated by the Mediator pursuant to Section -
IL.C.3.a.ii, (b) in responseé to a request by a Participant or member of a Group Participant, which
shall be riotéd in the Document Repository, to share of discuss corifidential information with the
Mediator, ot (¢) relating to Iogistical 1ssues, in which ecase all Participants shall be copied, no
Partlmpant shall directly or indirectly communicate-with the Mediator éx parte cohcerning any
matters that are the subject of this Agreement, During the Mediation Phase, any Participant may
commuiicate with the Mediator ex parte concernitig any matters that are the subject of this
Agreement ot otherwise.

- D. ~'I"ﬁyment of Costs

B : Shared Costs‘ Wlthout creatmg any precedent for deterrnmmg
' appropnate shares of Slte Costs} bursuant to &y futuire dgreement ‘#mong the Participahts, the’ .
Participants shall d1v1de the cost of the Mediation process ("Shared Costs") as follows: The
Participant known as the BAD Group shall pay 66.67% of the Shared Costs and the other
Participants shall each pay an equal per capita share of the remammg 33.33% of Shared Costs,
provided there are 12 or fewer other Participants. For each additional Participant beyond 12
other Participants, the additional Participant share shall be distributed pro rata (baSed on the
above percentages) between the BAD Group and the aggregate of all othér Participarits 5o as to
effect a reduction in the per capita share of all Participants, In the event that, pursuant to Section
I1.C.3.b.iii, the Mediator performs an intra-Participant allocation of the share allocated foa
Group Participant in the PAR between and amongst the PRPs that collectively constitute that
Group Participant, the costs of any such intra-Participant mediation activities shall be borne
solely by that Group Participant and not any of the other Participants. The Participants may, in
writing by consensus of the Participants, make arrangements for a Participant to pay less than a
full per capita share of Shared Costs. The Participants and the Mediator shall make best effors
to keep the cost of the Mediation process fair and reasonable. In the event that the Allocator
believes that the Shared Costs will increase to exceed $150,000, the Aliocator shall propose a
budget for additional Mediation services and the Participants shall decide in accordance with
Section V.I'how to fund such additional Mediation services. To that end, Mediation sessions,
- shall be held in locations as may be appropriate to achieve that goal and accommodate the .
PamCIpants ‘In the event that the Mediator believes that the Shared Costs will incredse to exceed
$150,000 the Mediator shall propose a budget for additional Mediation services and the
Participants shall decide in accordance with Section V.I how to fund. such additional Mediation
services. Shared Costs shall include the following:
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a. The Mediator shall be compensated at $289 pér hour for allocation,
mediatioh, and preparatory time. Thése fee§ shall not ificlide the time required to -
travel to or from individual or joint meetmgs unless actual niediation and '
faclhtatlon SCrvlces are bemg performed durmg such travel :

. b. . Costs mcurred by.the Medlator assoclated w1th estabhshmg and
- maintaining;the Document Reposxtory, copymg costs, and other admlmstranve
costs ; :
c. . Costs assomated w1th techmcal consultants deemed necessary by -

the Mediator for completion of the mediation/allocation process, but only with
. /prior consensus approval of the YSMG in: wntmg

. d. . Requlred and necessary travel expenses of the Mediator for
lodging and- subswtence if supported by actual receipts. Upon request, the United
States will furmsh the Mediator with the current government per diem and -
sub51stence relmbursement and.mileage rates.. If necessary, the United States
agrees to make best efforts, as are appropriate and legal, to assist the Medlator to-
obtain government rates for travel expenses. - Government rates shall apply unless

- after best efforts by the Mediator and the United States such rates are unavailable. -
. If government rates are not available the Mediator shail attempt to.obtain
transportatmn and lodgmg at the Iowest reasonably avatlable Cost.

: 2. Invmces The Mediator shall provide to each Partlcxpant a

.- menthly—mvelcc oﬁShared Costs@ mcludmga detaﬂied dpscnptton g;f.all fees and expenseés of the
Mediatoi ahd the amount owed by each Partlclpant Each Participant shall take action to ensure
the expedmous payment of such'i mvoxces The non-govemmental entities iritend to establish a
furid to be administeied by ‘the Med1ator and to deposit antxcxpated contributions in advance mto
the fund and authorizé, the Medlator to, withdraw from the fiind the non-govcrnmental entltles
shate of a monthly inyoice thxrty days following the receipt of that invoice by the Partlclpants,
unless any Parttcxpant obJ ects and notifies the Mediator of its obJ ection. s

: 4 3 Partlcxpant Costs. Each Partmpant shall be. mdependently
respon51ble for its own fees and costs associated with the mediation process, including its
respective sharé of Sharéd Costs, its own attorneys® feés and costs, or any expert fees and costs
that a Partlclpant deems necessary for its partlmpanon i the medlatxon

4. - Obligations of the Unxted States Any requirement for the
: payment or obhgahon of funds by the United States shall be subject to the availability of
appropriated funds legally available for such purpose, and no provision of this Agreetnent shall
be interpreted to require obligation or payment of funds in violation of the Anti-Deficiency Act,
- 31US.C. §§ 1341, 1342, and: 1511-1519. The Umted States’ participation in this Agreement -
and its obhganon for payment of the fees and expenses of the Mediator pursuant to Section
I1.C.2 shall not be effective until the execiition of the furiding agreement (Form OBD 47 -
Request, Authorlzatlon and Contract for Serwces of Expert Wltness, L1t1gat1ve Consultant or
ADR Neutral) by the Umted States :
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5. Obligations of the State of Cahforma. Any requiretnent for the
payment or obligation of fiinds by the State of California government parti¢ipants shall be subject

“to the availability of appropriated fiinds legally available for such purpose, and no provision of

this Agreement shall be interpreted to require obligation or payment of funds tinless provided for
in the Califorhia Budget Act of the current year and/or any subsequent years covered under this -
Agreement. (See California Gov’t. Code Section 13335 et. seq.) Ifthe Budget Act in effect at the
time does not appropriate sufficient funds, this Agreement shall be of no further force and effect
against the State of California goverhment participants. In this event, the State shall have no
liability to pay any funds or to furnish any other considerations under this Agreement.

6. Obligations of the City and County of San Francisco. This
Agreement is subject to the budget and fiscal provisions of the City and County of San
Francisco’s ("City") Charter, Chaiges will accrue only after prior written authorization cértified
by the Controller, and the amount of City's obligation hereunder shall not at any time exceed the
amount certified for the purpose and period stated in such advance authorization. This
Agreement will terminate without penalty, liability or expense of any kind to City at the end of
any fiscal year if funds are not appropriated for the next succeeding fiscal year. If funds are
appropriated for a portion of the fiscal year, this Agreement will terminate, without penalty,
liability or expense of any kind at the end of the tefm for which funds are appropriated. City lias
no obligation to make appropriations for this Agreemerit in lieu of appropriations. for new or
other agreements. City budget decisions are subject to ttie.discretion of the Mayor and the Board
of Supervisors. This séction controls against any and all other provisions of this agreement.

LB s 7. R‘emoval of Parﬁclpant by Mediator+ The Mediator shall have'

authority to remove any Participant from this Agreement that fails to meets its financial
obligations to the Mediator pursuant to Section II.C.2 on any three (3) occasions. Any such
removal shall be effective as of the date of postmark of a mailed notice to the removed-.
Participant and all other Participants by the Mediator, or the date of a similar e-mailed notice by
the Mediator, whichever i$ earlier. Upon the removal of a Participant, the remaining Participants
shall be responsible to the Mediator for any unrmet financial obligations-to the Mediator of the
removed Participant - each remaining Participant respon51ble for an equal share of such unmet
obligations. Any Participant so removed shall remain subject to the confidentiality provisions of
this Agreement. Any Participant removed from participation in this Agreement shall (1) return
to the other Participants or the Mediator all' confidential documents (and all copies of such
documents) received from the other Participant(s) or the Mediator during the Mediation, (2)
temain obligated to pay its share of Shared Costs pursuant to this Agreement through the date the
notice of removal is provided to the rémoved Participant, and (3) have no right to any ecredit or
refund of any amount paid pursuant to this Agreement.

II. CONFIDENTIALITY

A. Confidentiality of Mediation. To promote frank and productive
discussion, the Participants and the Mediator agree that the Mediation shall be confidential.
(“A party to a dispute resolution proceeding shall not voluntarily disclose or through disco'very
or compulsory process be required to disclose any dispute resolution commumcatlon
(5 U.S.C. § 574, subd. (b).))
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B.  Authority. The Mediation, including all dispute resolution
communications, is confidential pursuant to the Administrative Dispute Resolution Act of 1996,
5U.S.C. § 571 et seq., Cal. Evid. Code § 1115 et seq., and all other applicable federal and 'state
authorities. The Mediation process shall be treated as compromise negotiations under Rule 408
of the Federal Rules of Ewdencc, Cal. Evid. Code §1115 et seq and apphcable state law.

B C. Commnmcatxons. A11 oral and wntten commumcatlons thh or between
- the Participants, or by or to-the Mediatot, prepared or disclosed for purposes of the Mediation,
including documents or information telated to the Mediation, shall be.confidential, and shall not
be disclosed to third persons by the Mediator or any Participant, its elected and appointed
officials, representatives, employees, agents, or other persons associated with the Participants,
except as provided elsewhere in this Agreement or with the consent of all Participants, or as
required by law to be made public. (“All'communications, negotiations, or settlement -
discussions by and between participants in the course of a mediation or a mediation consultation
shall remain confidential.”. (Cal. Evid. Code § 1119, subd. (c).))

D. Mediator~

~.. .71 . The Medlator shall not dlsclose to any Part1cxpant information -
'conveyed to hnn in confidence by another Participant, unless'authorized to do so by that

- Participant or as required by law. (“[The Medxator] in a dispute resolution proceeding shall not -
voluntarily disclose or through discovery or compulsory process be required to disclose any
dlspute resolutlon communication or any commumcatlon prov1ded in confidence to the

* meutral : 2i:% (SUSC § 574, stibd.@)): - LT e e

2, The Medlator shall, prior to or smultaneous w1th the fmal blllmg
sent to the Partlclpants (D destroy all notes-taken and written records regarding the mediation, -
and (2) cause the Document Repository to cease operations-and destroy all documents in the
Doecument Repository, and also shall provide a certification that such actions have occurted, |
" which shall be a condition precedent to final payment of the Mediator by the Participants.
Notwithstanding the above, if a Participant requests the return of written records that it had
provided to the Mediator, the Mediator shall return the original: -and all copies of the requested
materials to that Participant: Mediation sessions shall not be recorded verbatxm and no formal -
mmutes or transcnpts shan be maintained.

3. The Medlator shall not be deemed a "necessary or indispensable”
party as defined in Rule 19 of the Federal Rules of Civil Procedure and any analogous state law, .
in any pending or future judicial, administrative or arbitral action related to matters discussed in
the Mediation. No Participant shall subpoena or otherwise seek from the Mediator any
information provided to him by another Participant that relates to the Mediation.,In no event
shall the Mediator voluntarily testify on behalf of a Participant, or participate as a consultant or
expert, in any pending or future _]udlclal admmxstratlve or arbltral action related to matters -
discussed in the Medlatnon : . :
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_ E.  Statements and Dociments. Participation in the Mediation, including
attendance at meetings, statements made and documents prepared or furnished by any Participant
for the purposes of the Mediation shall not be construed as an admission of liability or agaiist
interest. Where a Participant references, discusses, or produces documents or information during
settlement negotiations, doing so will not render otherwise discoverable docurnents or
information confidential, privileged, non-discoverable, or inadmissible.

F. Binding Effect. The Participants, including any withdrawn or removed
Participant, and the Mediator shall remain bound by these confidentiality provisions following
termination of or withdrawal or removal from this Agreement. Any unauthorized or inadvertent
disclosure of confidential communications shall not result in a waiver of the confidentiality of
such communications. :

G.  Mediation Agreement. The Participants agree that this Agreement is not
confidential.

IV. TOLLING, STANDSTILL, RESERVATIONS OF RIGHTS

A. Subject to Section LB., the Participants agree that the running of any
statute of limitations with respect to claims between Participants and/er with respect to any
claimed costs or expenses arising from the Site shall be tolled as of the Effective Date of this
Agreement until the termination of this Agreement pux:suant to the termination provisions herein

z *A«gfeement p‘ursuant to Sectlons I C L D or 11.C.8 of this Agreement, thlrty 30 consecutwe

calendar days following the date of withdrawal or removal of that Participant (the “Tolling ..
Period™). The Participants agree that the Tolling Period shall not be included in calculating the
application of any statutg of limitations or in the consideration of any deferise or aveidance based
on laches, estoppel, or any other principle concerning the timeliness of commencing a civil .
action applicable to a claim for cost recovery of or contribution to recoverable response costs
associated with the Site. Any tolling agreement by the United States is on behalf of the Defense
Logistics Agency only and shall be limited to one year from thie Eﬁ'ectxve Date, unless extended
by the United Statés in writing,

B. The Participants agree that until expiration or termination of this
Agreement no Partjcipant shall pursue against any other Participant any claims or causes of
action under any statute or common law, or any request for documents or other information
under any statue or comimon law, relating to the matters this Agreement is designed to resolve.
Notwithstanding the foregoing, except for claims initiated by EPA or a natural resqurces trustee,
this standstill provision shall not be applicable to any claims or causes of
action by .or against any Participant that has withdrawn or been removed from this Agreement or
to any third-party claims, cross-claims or any other claim by a Participant against another
Participant if a civil suit seeking a determination of liability or responsibility for environmental
conditions at or arising from the Site is initiated against one or more Participants by a person or
entity not a Party to this Agreement. This standstill provision shall automatically terminate thirty
(30) consecutive calendar days after the issuance by EPA of a CERCLA Section 106 order, or a
letter or demand that compels initiation of remedial action at the Site.
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C.  Nothing contained in this Agreement shall waive, telease or otherwise
affect in any way any right, claim, defense, interest, or causé of action that any Participant may
have with respect to any other person, entlty or agency that is not a Partlclpant

D.  Except as set forth in- this Section IV, nothmg eontamed in thlS Agreement
shall be construed to limit the authority of the United States, the State of California, and the City
-and County of San Francisco, to undertake any action pursuant tc applicable law or regulation.
. This Agresment in no way affects or relieves any Participant of its responsibility to comply with
any federal, staté, or local law or regulatiori. Nothing in this Agreement alters the, rights and/or
liabilities of the Partlclpants with respeet to any potential future 11t1gatlon or admrmstratlve
actlon : ‘ . .

V. MZ[SCELLANEOUS PROVISIONS - -

A. Denial of Llablhty This Agreement shall not constitute, be mterpreted,
construed or used as evidence of any admission of liability, law or fact, a waiver of any right or
defense nor an estoppel against any Participant by Participants as ,among.themselves or by any
other person not a Participant. However, nothing in this Section is intended or should be-
construed to limit, bar or otherwise imipede the enforcement of any term or condition of this
Agreement agamst any party to this Agreement. : :

B. Insnrance The Participants do not intend hereby to make any Agreement
tthat will prejudice any Participant with respect to its insurers anid, by entering into this
Agreementg antxclpate thatthe aetlons taken pursuant tOr this Agreement will beneﬁt such
insurers. RS

S ‘C.  Successors and Assigns. This Agreement shall be binding upon the -
successors and assigns of the Participants.” No assignment or deleganon of the obligation to make
any payment or reimbursement hereunder will release the a351grung Partlclpant without the prior
written consent of each Partlclpant :

D. Relatlonshlp of Partlmpants. Nothmg herem shall be deemed to create a
partnership or joint venture and/or principal and agent relationship between or among the ‘
Participants. No Participant or its representative shall act or be deemed to act as legal counsel or a
_ representative of any other Participant, unless expressly retained by such Participant for such
purpose. The Participants do not intend to waive, and nothing herein shall be deemed to
constitute a waiver of, any joint defense privilege that may exist between the Participants.

E. Representation; The Participants recognize and agree that counsel for the
various Participants will participate in activities of the YSMG as representatives ofitheir clients

only. These activities of said counsel do not constitute any legal representation for, or establish
any separate fiduciary relationship with, any Participant; other than their respective clients.
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F. . .Waiver of Conflict of Interest. Services rendered to.the YSMG by
counsel of a Partwlpant, whether compensated or not, shall not be grounds for disqualifying the
- counsel in any matter relating to the Site or in-any subsequent htlgatlon, claun, or action between
parties who were or ate Participants. .

G.  Government Counsel. .. . S L e

1. United States. It is explicitly recognized that the trial attorneys
for the United States Department of Justice do not have the authority to compromise the claims
of the United States, and are authorized solely to negotiate the terms, and recommend approval, ‘
of proposed compromiises on behalf of the United Staes. Thetefore the attorneys for the United
States do riot have the ultimate authority to agree to the terms of any. proposed agreement or
settlement. That authority is vested with the Assistant Atiorney General of the Environment and
Natural Resources Division and/or, as appropriate, the Deputy or Associate Attorney General of
the United States and, for certain appellate matters, the Soliciter General of the United States.
However; if the allocation results in an agreement between the Participants on the equitable
allocation of site. costs, the attorneys for the United States will promptly make appropriate -
recommendations within the government concerning settlement.

: o2, State of California. Itis explicitly recognized that the attorneys
for the State of California govemment Participants do not have the authority to compromise the
claims of, and are authorized solely to negotiate the terms, and recommend approval, of

-broposed compromises on behalf of their respective government entities. Therefore, the

e ~atﬁ3meys for. the:Stater of Califotiia do nothave-the ultimate authBrity to-agree to the terms. of - -

any proposed agreement or settlement. That autherity is vested with the appropriate
nanagement, or appointed bodies, of their tespective governiment entities. However, if the
allocation results in an agreement between the Participants on the equitable allocation of site
costs, the attorneys for the State of California Government Participants will promptly make
appropriate recommendations within thelr respective goveérnment entities concerning settlement.

3. City and County of San Franclsco Itis exphcxtly T€Co gmzed
that the attorneys for the City do not have the authortity to compromise the claims of, and are
authorized solely to negotiate the terms, and recommend approval, of proposed compromises on
behalf of the City.. Therefore, the attorneys for the City do not have the ultimate authority to
agree to the terms of any proposed agreément or settlement. That anthority is vested with the
City’s Board of Supervisors and Mayot. However, if the allocation resuits in an agreement
between the Participants on the equitable allocation of site costs, 1he, City’s attomeys will
promptly make appropriate recommendations to the necessary city entities concerning
settlement

H. Effective Date. Each Participant that executes the Agreement shall
provide a copy of its executed agreement to the Mediator. The date on which the Mediator signs
the Agreement shall be the Effective Date of the Agreement. In signing the Agreement and
establishing the Effective Date of the Agreement, the Mediator will take notice of government
parties whose authorized representatives have indicated that they have recommended that such
parties sign the Agreement, but whose signatures have been delayed by the requirement to obtain -
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approvals from admlmstratrve, leglslatlve or regulatory committees or counsels whlch meet only
sporadically. In such a case, the Médiator will, sitbject to such government participant’s

agreemeit to-adhere to the requn'ements of Section III, mv1te such govemment partles 1o -
paructpate as Participants in the Allocatlon Phase.:

1L Amendments This Agreement may be ameiided only in writing by
 consensus of the Participants. Such amendment shall become eﬂect:ve upon written conﬁrmatxon
by all Partmpants ' S '
: SR < . ‘
SRR N Survwal of Pl'OVlSlOIlS‘ The followmg provmons shall survive
ternnnatron of this Agreement ‘Section IL.C’s provisions regarding the Participants™ respon51b111ty :
1o pay any outstanding invoices provlded by the Mediator in accordance with Section TLC of ﬂ'ﬂS
Agreement, and the conﬁdentlahty prov1s1ons set forth in Sectlon 1| of this Agreement )
At K. : Nonwalver Expect as prov1ded i Sectlon v [Tollmg, Standstﬂl
Reservatlon of Rights], nothmg in this Agreemeérit shall be construed to waive any fights, clalms
or prmleges which any Part1c1pant shall have dgainst any other Partlmpant or any other person or
enuty : : AR SR
: " L:- - BatiFe Agréemeént. Thrs Agreement constttutes the entire understandmg L
‘of the Participants with respect to-its subje ect matter Each Partlclpant 1s, and mtends to be, :
' eontractuallybound by this Agreement : S PR

M. - Termination. This Agreement shall termiiiaté one (1) year followmg the
Effective Date of this Agreement, or at such earliér tirtie upon the: ﬁnal* exegution of any -
settlement reached by and ‘amongst the Parttcrpants, or at such other trme by consensus of the
'Part101pants, in wntmg u : o LT S

: N. Counterparts Thls Agreement may be executed in multlple counterparts '
each of which will be deemed an orlgmal but all of whlch will constltute one and the same
instrument. :

Each of the unders1gned representatlves of each Partlctpant to the Medlatlon
represents that the representatxve is authorized to executé and biiid that: Partlclpant to this
Mediation Agreement. By signature below, each repiesentative acknowledges that the
representative has read understands, and agrees to this Medlatxon Agreement.
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We agree to abide by the terms and conditions of this Medlatlon Agreement and
indicate our assent by Slgmng this: document below. . .. i .

"‘Date: Party:

By:

[Signature] -

Name/Title:
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I have received executed signature pages of this Agreement from what I believe to be an
adequate number of PRPs to undértake effective firture settlemerit negotiations with EPA,
and I agree to abide by the terms and conditions of this Mediation Agreement and indicate
my assent by signing this document below.

MEDIATOR:

Date:

Matthew Lo'w
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’ EXHIBIT A

Official Participant Contacts
(as of November 11, 2014)

The following individuals shall serve as official contact persons for the Participant identified as being
represented by the contact. Notice to the respective contact persons shall be deemed notice te the
Participant(s) that he or she represents.

Participant: Akzo Nobel Paints, LLC
Participant’s Official Contact:
William D. Wick, Esq.
Wactor & Wick LLP
180 Grand Avenue, Suite 950
Qakland, CA 94612
(510) 465-5750/Fax: (510) 465-5697
Email: bwick@ww-envlaw.com
Cell: (510) 292-5319

Participant: Bay Area Drum Group
Participant’s Official Contact:
Nicholas W. van Aelstyn, Esq.
Beveridge & Diamond, P.C.
456 Montgomery St. Suite 1800
~ San Francisco, CA 94104
T (415) 262-4008
F (415) 262-4040
NvanAelstyn@bdlaw.com

Participant: California Department of Parks
Participant’s Official Contact:
Kathryn Tobias, Esq.
Senior Staff Counsel
California State Parks
1416 9™ Street, P.O. Box 942896
Sacramento, CA 94296-0001
916-651-8772 Office
916-997-4335 Blackberry
ktobias@parks.ca.gov

Participant: California State Lands Commission
Participant’s Official Contact:

David Alderson, Esq. Shari Posner, Esq.
Deputy Attorney General - Deputy Attorney General
Land Law Section - Land Law Section :
¢ California Department of Justice California Department of Justice
1515 Clay Street, 20th Floor 1515 Clay Street, 20th Floor
Oakland, CA 94612-1413 Oakland, CA 94612-1413
1
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EXHIBIT A

. Official Partlclpant Contacts
(as of November 11, 2014)

(510) 622-2243
David.Alderson@doj.ca. gov

Participant: Coca-Cola Refreshments USA, Inc.
Participant’s Official Contact:

Buzz Hines, Esq.
Farella Braun + Martel LLP
~ RussBuilding
235 Montgomery Street -
-San Francisco, CA 94104
(415) 954-4935
. rhines@fbm.com

- Participant: Exxon Mobil Corporation
Participant’s Official Contact: '

Ramon L. Echevarria II, Esq.-
' Counsel, Environmental & Safety Law
Exxon Mobil Corporation
800 Bell Street / Suite 18411
Houston, TX 77002
(713) 656-4486
- ramon.l. echevama@exxonmobll com,

?arﬁcipantz Alfonso and Mértha Picazo
Participant’s Official Contact:

Victor M. Marquez, Esq.

The Marquez Law Group

20 California Street, 7th Floor
San Francisco, 94111

(415) 848-8971 office

(415) 314-7831 cell
victormarquezesq@aol.com -

Participant: Redding Petroleum
Participant’s Official Contact: .

Dan Costa, Esq.

THE COSTA LAW FIRM -
* 2489 Sunfise Blvd., Ste. A
Gold River, CA 95670
(916) 400-2734
dpc@costalaw.net
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Yosemlte Slough Superfund Site Mediation Agreement

EXHIBIT A

Official Participant Contacts
(as of November 11, 2014)

Participant: RWD Associates
Participant’s Official Contact:
Rebecca Couch Barnhardt, Esq.
Jeffer Mangels Butler & Mitchell LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, California 90067

Jon Welner, Esq. :

Jeffer Mangels Butler & Mitchell LLP
Two Embarcadero Center, 5th Eloor
-San Francisco, California 94111

(310) 201-3566 (415) 984-9656
RCB@IMBM.com TWelner@JMBM.com
Participant: City and Courity of San Francisco
Participant’s Official Contact:
Elaine M. O'Neil, Esq.
- Deputy City Attorney
~ City arid County of San Francisco
1390 Market Street, 7th Floor
San Francisco, CA 94102
© Tel: 415-554-3881
Fax: 415-554-3985
elaine.oneil@sfgov.org
Participant: The Sherwin-Williams Company
Participant’s Official Contact:. ‘ ) '
' "Allen . Danzig, Esq. Robert WXK. Fariell, Esq. =~ °
Associate Géneral Counsel C Lewis Brisbois Bisgaard & Smith LLP
The Sherwin-Willams Company 333 Bush Street, Suite 1100
101 Prospect Street ' . San Francisco CA 94104
Cleveland, OH 44115 ' (415) 438-6685
(216) 566-2482 Robert.Farrell@lewisbrisbois.com
allen.j.danzig@sherwin.com
Participant: US Defense Logistics Agency
Partlclpant’s Official Contact: :
Mark A. Rigau, Esq. Jim Thomas, Esq.
Senior Trial Counsel Assitant Legal Counsel
U.S. DOJ, Environment and Natural Res. Div. Defense Logistics Agency
301 Howard St., Suite 1050 DLA/DRMS Legal Office
San Francisco, CA 94105 Building 849 RM 52
(415) 744-6491 5851 F Avenue

Mark.Rigan@usdoj.gov
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Hill Air Force Base, UT 84056-5713
(801) 775-6597

iim.thomas@ dla.mil




Yosémite Sloiigh Superfund Site Maditio Agréemerit
 EXHIBITH'
k Group rart'iéipant PRPs -

The following is a list of PRPs participating as a member of a Group Partxcxpant whose
authonzed representative has cxecuted this Agreement. .

Group Partlclpant

Anthorized Group Representatlve

‘ Group Partlclpant PRPs: '
PRPsto be listed upon execution of the Graup Participant Cooperatwn Agreement (Exhzbzt C) ~
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Yos: e Slough Superfund Site Mediation Az 1ent
' EXHIBIT C

Group Participant Cooperation Agreemert

This Cooperation Agreeiment (“Agreement”) is made in consideration for the right of the
undersigned, certain entities that have bgen identified as potentially responsible parties -
(“PRPs”) at the Yos¢mite Slough: Superfund Site (the “Site™):that are membérs 6f.a Group
Participant, to receive documents, wiitings; oral symmaries of discussions, or other information
generated during the process of reaehmg a fair and ‘equitable allocation of potential liabilities
associated with the Site (the *Mediation®) conducted pursuant to the Yosemite Slough
Superfund Site Medlatlen Agreement eﬁeetlve October 2014 (“Mediation Agreement”)

THE UNDERSIGNED HEREBY AGREES AS FOLLOWS

1. Confideritiality of Mediation: The undersigned agrees that.the Mediation is conﬁdentlal
pursuant 1o the Admnnstratlve Dispute Resolution Act 0f 1996, 5 U.S.C. § 571 et seq., Cal.
Evid. Code § 1115 et seq., and all other applicable federal and state authorities. The
undersighed agrees that the Mediation shall be treated as compromise negotiations under Rule
408 of the Federal Rules of Ev1dence, Cal. Evid. Code §1115 et seq., and applicdble state law.

2. Con;ﬁ.denu_ay y.of Communications; The unders1gned agrees that all oral and written
commutijeations with or between the Participants in the Mediation, or by ot to the Mediator,
prepated or disclosed for purposes of the Mediation, including documents or information related
to the Mediation, shall be contfidential, and shall not be disclosed to third persons by the
unders1gned, their elected and appomted officials, representatives, employees, agents, or other
persons associated with the undersigned, except as otherwise provided in the Medlatmn
Agreement or. 8 requn'ed by law to be made public.

3. Agrcement: The undersigned agrees that this Agreement is not confidential.

4, Medlator The indersigned agrees ‘that the Mediator shall not be deemed a "necessary or
md1spensab1e" party, as defined in Rule 19 of the Federal Rules of Civil Procedure and any
eqmvalent state law, in any pending or future judicial, administrative or arbitral action related to
matters discussed in the Mediation. The undersigned agrees that it shall not subpoena or
otherwise seek from the Mediator any information that relates to the Mediation, except as
provided for in the Mediation Agreement.

5. Bmdmg Effect: The undersigned agrees that it shall remain bound by these conﬁdenuahty..
provisions following termination of or withdrawal or removal from the Mediation Agreement,
and that any unauthorized or inadvertent disclosure of dispute resolution communications shall
not result in a waiver of the confidentiality of such comrmunications.

6.  Cooperation in Mediation: The unders1gned agrees to cooperate in the orderly process of
the Mediation, mcludmg by respondmg to any requests for information by the Mediator.

7.  Tolling: The undersigned agrees that the runriing of any statute of limitations with respect

to claims between the unders1gned and any Participant in the Mediation and/or with respect to
any claimed costs or expenses arising from the Site shall be tolled as of the Effective Date of the
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Ye  ite Slough Supetfund Site Mediation A melit
~“EXHIBIT C '

Group Partlclpant Cooperatlon Agreement

Mediation Agreement uintil the termma’uon of the Mediation Agreement pursuant to the
termination provisions therein, or, with respect to any-claims by the undetsigried against a
Participant that withdraws or is removed from the Agreement pursuant to Sections 1.C, LD'or .
I1.C.8 of the Mediation Agreement thirty (3 0) consecutive’ calendar days followmg the date of -
withdrawal or removal of that Patticipant (the “To]]mg Period”). The undersigned agrees-that .
the Tolling Period shall not be included: in calculating-the apphcatlon of any statute of limitations
or in the consideration of any defense or avoidance based on laches, estoppel, or any other.

. principle concerning the timeliness of commencmg a civil action applicable‘to a claim for cost
recovery of or contribution to recoverable response costs associated with the Site. '

8.  Standstill: The under51gned agrees that unt11 explratlon or termmatron of the Med1at10n
Agreement it shall not pursue against any- Partrclpant in the Mediation any.claims or cauges of
action under any statute or common law, or any. request for documents or other mforma‘non
under any statue or common law, relating to the matters the Medlanon Agreement is des1gned to
resolve. Notwithstanding the foregomg, except for claxms initiated by EPAora natural
resources trustee, this standstill provision shall not be apphcable to any claims or causes of
action agamst any Participant that has withdrawn or been removed from the Mediation

'Agreement or to any.third-party clalms cross-clalms or any.other olann by the under51g11ed

' agamst aiy Participant if'a civil suit seeking a determma’non of habﬂlty or respons1b111ty for
envnomnental ‘conditions at or arising from: the Site is.initiated against the under51gned bya
petson or entlty not a Party to the: MechanonAgreement This standstill provision shatl
automancally terminate thirty (30) consecutive calendar days after the issuance by EPA ofa
CERCLA Sec‘non 106 order or formal demand that compels initiation of remedial actlon at the
Site. ' :

9.  Reservation 6f Rights: Nothmg containéd in thlS Agreenent shall waive' rel'ea'se or
otherwise affect in any way any right, clmm defense, mterest, or cause of action that the
under51gned may have with respect to any other person entity or agency that isnota Parnc1pant '
under the Medlatlon Agreement. :

The represenmﬁve of the undersigned Asigning below represents that he or s.l-le'is authorized to
execute and bind the undersigned to this Agreement, and that he or she has read
understands, and agrees to thls Cooperatlon Agreement '

Date: - Party:

By:

[Signannej

' Name/ Titie:
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