
COST SHARING AGREEMENT ll 

INADMISSIBLE UNDERFED. R. EVID. 408 

This Cost Sharing Agreement II ("Agreement") is effective as of October t 2014 

("Effective Date"), and is entel'ec{ into between the CITY AND COUNTY OF SAN 

FRANCISCO, a municlpal corporation C'tbe City") acting by and tlnmtgh its Recreation and 

ParkDeparttnent (RPD), and PACIFIC GAS AND ELECTRIC COMPANY, a California 

corpomfion ("PG&E") (the City and PG&E are sometimes individually refe1wd to herein as a 

11Party11 and sometimes collectively refel'red to herein as 11 the Parties"), with resi1ect to property> 

including Bay sedituenls, in the Marilla East Harbor or Gasl1ouse Cove Area of the City aud 

County of San Francisco, more accurately identified 011 the map attached ltCJ.'Cto as Exhibit 11A11 

as _incorporated by reference herein (11the Site11
). 

WHEREAS, the Site cunently is owned by the City and is under the control and 

jul'isdiction of tlle City, and is managed as a park and marina by RPD; 

WHEREAS, PG&E and others previously owned and operated a coal gasification plant in 

the vicinity of the Site that pl'Oduced materials which may be found at the Site; 

WHEREA'.S, as the result of substu'fnce investigations the presence of chemical 

compounds, including polycyclic aromatic hydroca1·bo11s (11PAHs11, has been discovel'ed in 

subsurface soils and sedi111e11ts unclerlying the Site, aud P Alis are .known to be produced by coal 

gasification plants and by otlte1· sources; 

WHEREAS, 011 January 18, 2001, the City commenced an action against PG&E for 

recove1y of response costs and declarato1y i'elief l.tnder the Comprehensive Eaviromuental 

Response, Com1Jensatio11 mid Liabilify Act, 42 U.S.C. §§ 9601 et seq. (11CERCLA11
) and other 

Jaws, arising ottt of the presence of tbe chemical compounds at the Site, entitled City and County 
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of&m Fra11cisco l'. Pacific Gas & Electric Co1t1p(l11y, No. C 01-0316 SBA, in the U11ited States 

District Cmn't for the Nol'them District of California ("tl1e CERCLA Action"); 

WHEREAS, pursuantto PG&E's uotice to the Court and t11e City 011 Apl'il 11, 2001 tltat . . 
PG&E bad filed a voh111ta1·y }letition under Chapte1· l l of Title 11 of the United States Code, h1 

the United States Bank1·uptcy Court, the Court stayed proceed.bigs in the CERCLA Action; 

WHEREAS, PG&E emerged from bankruptcy and the stay on auy legal proceedings 

against PG&E was lifted on April 21, 2004; l1nder the plan of reol'ganization, the above claim 

passed through baukiuptcy unimpaired which menus that for all practical piuposes the claim ancl 

lawsuit can proceed as if there had not been a banla:uptcy; 

WHEREAS on June 2, 2004, the Cou1t entered au Order Dismissing Action without 

t>rejudice> in order to allow the Parties to attempt to carry out the te11}1s and purposes of this 

Agreenientwithout having to expend'thefr resmuces on litigation, while gJving either Party the 

rlght to move to reopen the case and have the matter rescheduled within 365 days of the Orde1· 

Dismissing Action, or within ru1 additional pel'iod as the Court may allow upo11 request; ,,_ 

WHEREAS, tl1e Parties do not agt-ee with one another about who is responsible for the ,.. : .. 
ch.emlcal compounds on the Site, including responsibility fo1· investigation and remediation of 

the Site; 

WHEREAS, without admitting any :tact, i'esponsibllity, fault. liability, or any other matter 

or issue in connection with the site, the Parties recognize that there ai-e substa~1tial efficiencies in 

addressing xespousibility fot the chemi~al compm1nds 011 the Site 011 a cooperative basis; 

WHEREAS, the Parties to this Agreement entered :into the following: a Cost Sharing 

Agreement (defining "Shared Costs'~ effuctive as of October 10, 2004; a series of five 

ag1'eellle11ts to extend cost sha1ing tlu·ough August l O, 2013; and a sixth ag1:eement to exteucl cost 

sharing until terminated by eith.er Party upon 30 days wiitten 11otlce, and increasing the Shared 
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Costs amountftom $500,000 to $950,000 (the Cost Slu111ng Agreement and six agree1nents to 

extend cost shruing shall collectively herein be referenced as the "Odgfnal CSA''); 

WHEREAS, the sixth agreeme11t to th~ Original CSA provided that Shat·ed Costs 

incurred or expended after the effective date of the sixth agree111e11t 1'shall either be allocated on a 

50-50 basis or paid entirely by either Pai·Ly, until all Slmred Costs Activities are complete, not to 

exceed a total amount of $950,000"j 

.WHEREAS, following the six.th agi-eemeut to tl1e Origil1al CSA, purs\n111t to a request by 

tile City, PG&E agreed to pay 100% of the Shared Costs llp to mt amount not to exceed 

$950,000, which costs are subject to the reallocation provisions set forU1 therein; 

WHEREAS, pursuant to this Agreement, the Pru·ties intend for PG&E to continue to pay 

_ 100% of the Shared Costs, U}> to an amount not to exceed $2,533 ,000, which costs sl1all not 

include a11y amow1t incurred afte1· 1·eceipt from the Dredge Material Management Office 

("DMMO,,) of nu approved dredge plan for the Site and l'ecei.Pt of a project _permit from tlle Bay 

Conservatio11 and Developm.c11t Commissio11 ('1BCDC''), abseiit wdtten amendment, and all of . . 
which costs are subject to the reallocatio11 provisio11S set fo1'th herein. ; . 

WHEREAS, the intent of this Agreement is to continue with Site in"estigation, planning 

ru1d other activittes contemplated by the Original CSA in a timely nnd cost-effective 111a1111er 

while the Parties reserve tl1eit· dghts to asse1t their l'estJective positions concerni11g the. CERCLA 

Action; 

WHEREAS~ the Patties each 11ndersttlll.d thnt this Agreement is contingent ·upon app1·oval 

by the San Francisco Recreation am\ Parks Commission and the San Fmncisco Boal'<\ of 

Super\lisors eacl1 acting in its sole disc1-etio11; 

NOW, lHEREFORE, in co11sideratio11 of the foregoing and the pl'Omises and covenants 

contained hereiu, the PaLties lie1-eby agree as follows: 
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1. Subject to the p1'0vlsio11s of t11is Agt'eenient. "Shared Costs" are t11ose costs 

incuned or expended for the se1·vices of contractors 01· consultants hired by the City or PG&E 

and approved in advance by both the City and PG&E in w1iti11g in perfom1i11g the following with 

rcs1lcct to the Site: sntntlling and analyses of envh'o11me11tal media; plam1ing of dl'edge design 

and dredged matel'ial disposal; plam1ing and desig11 of the harbor re-co11stmctio11; applications 

for and participation in perm.it processes related to dl'edge and 1-e-eoustruction activities~ 

discussion and negotiatiou with 1·eg\llatory agency/personnel (inclllding, without limitation, the 

SF Bay Conservation and Developm~nt Commission, the Bay Area Regional Water Quality 

Contl'Ol Board, the Department of Toxic Substance Contt·ol. and tlte Dredged Materials 

Management Office); and excfumge of technical infom1atio11 and expertise concerniug the 

project, as defined below ("Shared Costs Activities"). 

2. 11Shared Costs" shall also iuclllde costs fol' l'egulatory oversight, admltiislrative 

fees, at1d costs for Shared Cost Activities. but shall not inchlde taxes imposed by regulatory 

agencie8 having jlll'isdiction over U1e Site. All Shared Costs incurred or expended p1.1mumt to the 

Oliginal CSA referenc~ above l'emain .st1bject to the l'eallocation provisions se~ fo1·tb in 

pal'agraph 8, below. 

3. (a) This Agreement is intended in part to fucilita te a continuing process of 

Site investigation, planning, and other activities contemplated by the Ol'iginal CSA. To that end, 

for pmposes of this Agreement only, the Parties have agreed that the Shared Costs pln:suru1tto 

this Agi'Cement shall be paid 100 per cent by PG&E and shall not inelucle ru1y amount in excess 

of $2,533,000 or any m11011nt incurred 01· expended after l'eceipt from the Dl'edge Material 

M:ruwge111e11t Office ('iJ)MMOn) of an approved dredge plan for the Site a11d receipt of a p1·oject 

pennit from the Bay Conservation and Development. Co111111issio11 ("BCDC1>), 1u1less and to the 

extent that the Parties agree otherwise in wdting to .increase said amount .in accordance with the 
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provisions'of paragraplt 1 below. TI1e Sba1·ed Costs pursuant to this Agreement are subject to the 

reallocation provisions set forth in paragrapl181 below. 

(b) The Parties will ammge with each Shared Costs contractor for all invoices 

submitted pursua11t to this Agreement to be sent to both Parties at the address for notices 

provided in paragraph 15 below, with each. invoice to show the actual total as weJl as a detailed 

breakdown of Shared Costs to be paid by the Parties. Both City ancl PG&E contractors and 

consultants shall perform work. PG&E shall not beres_ponsible for any costs Inctm-ed 01· 

expended for U1e services of City contractors or consultants 1mless PO&E bas provided written 

approval to the City for such services as Sharecl Costs, prior to tlte City's award of each sueh 

cont1-act C'Approved City Contractor(s) and/or Co11sultant.(s)1>), Likewise, atly costs paid directly 

by PG&E to contractors and/or consultants retained independently by PG&E ("PG&E 

Co11tracto1~s) and/or Consultant(s)") must be prcapproved by the City i11 ordel' to constitute a 

Sha1-ed Cost, cllal'geable unde.l' this Agreement against the nofwto·exceed amount set fo1·th in 

Paragt-aph 3.(a), above. Fol' pllrposes of this Ag1·eeme11t only, once the designated represelltatives 

. of the City and PG&E agree that an i11voice is ap1)ropt1ate fo1• payment, then 100 percent of tile 

payments fbr all invoices submitted by the City to PG&E pursuant to this Agt·eement will be 

re1nitted clii'ectly to the Clty on a timely basis by PG&E. All payments made by PG&E l>llr~uant 

to this Agree111e11tremai11 subject to the i-eallocationprovisio11s setfortlt ill paragl'ftph 8, below. 

(c) TI1e Parties agrcethatwithin sJxly (60) days after tlte DMMO RP.Proves 

the Slte dredge plan and 1·eceipt by the City of a project permit .:fi.'Ont tile BCDC, the Parties shall 

meet a11d confer. regarding (i) the preparation of an at~1end111ent to this Agreement 

e Amendment'') to h1clucle the costs of sediment 1'Ctnediatio11J capping, contaitunen.t and 

monitoring and (ii) allocation of Shm-ed Costs u11der the Original CSA and this Agreement. 

Such Amendment shall be ap1>roved in acco1'da11ce with paragraplt 1 bel.ow. 

5 ofll 



4. Both Parties shall be entitled to co111llm1tlcate fully with a11y Shared Costs 

contractor. All written repol'ts a11d communications from tile date of this Agreement fo1·wat·cl 

perlainiug to Shared Costs Activities shall be sent simultaneously by each Sbared Costs 

coutrnctor to both Parties. 

5. The City 1-etains sole deoision~making authority with respect to permitting steps, 

final design, depths and other operational factors for the renovated harbor. Except as specl:fically 

set fol'th immediately above, the Patiles i11te11d to make decisions regru.'ding the ShaL'ed Cost 

. Activities for the Site 011 a coopemtive basis atld based on all available information. PG&E ancl 

the City both agtee to exercise good fai.tl1 :iJ.1 cooperating with each otlier to adhet'e to time lines 

fur e11vlro11111e11tal review and permit applications. If the Parties disagree about a decisioii, they 

shall altempt reasonably and in good faith to resolve the disagL'eement. If the disagreement is not 

resolved, the Parties may co11ti1111e to proceed jointly under this Agt-eeruent witb such activities 

that are not subject to t11e disagreement. If the disagL-eement is not 1-esolved, and either of the 

Pm.'ties reasonably determines that the Parties cannot continue to proceed jointly ·under this 

Agreement with Shared Costs Acti~ities tltat are 11ot subject t9 disag1·ee111e11t, !hat Pa~iy 111ay . . 
terminate this Ag1·eement by giving written notice of tennination to the other Party as provided 

i111laragrnph 15 below; provided, however, that the Partyterminatiug this Agreement shall 

remain liable to tlie other Party for all Shared Costs al'ising before the termination, subject to the 

reallocation 1>rnvisio11s set f01'fh in pat'agl'aph 8, below. ltl the event of breach of this Agreement, 

the liability of the b1-eachl11g Party shall be limited to that Party's remaining portion of its 

conttibution to the Shared Costs, subject to the t'eallocation provisio11s set forth in poragraph 8, 

below. 
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6. Neither Pat·ty shall assett that by i11cur1'i11g miy Shared Costs that have been 

approved in advance by the othel' pai·ty pursuant to paragrapll 1 _of tltls Agreement, a Party has 

failed to comply with the National Conti.ligency .Plan, 40 C.F.R. Part 300. 

7. This Agreement constitutes the enth'e ag1-eement betv.'ee11 tlte Parties hereto 

conceming the matters specifically cove1'ed herein. Any amendment 01· modificatiou to this 

Agreement, including any amendment to modify the cap 011 Shared Costs established ht 

paragraph 3(a), shall be S\tbject totbenmtual Wl'itten agreement of the Pal'ties. City's agreement 

may be 1nadc upon approval :from the Recreation aud Park Commiss1o11; lll'ovided, however, thnt 

any amendment c1tlling for ex1lenditure of revenues :from the City T1-easmy ill an a111ol111t 

exceeding $10 million shall be effective only upon approval ftom t11c Clty's Board of 

S·llpervisors w1less the Board bas already approved an appl'Opriation or authorization to accept 

and expend grant fonds supporti11g such expenditures. 

8. (a) In the event tllat the dispute as to responsibility for investigatio11 a11d 

remediatio11 of tlte Site, as clescl'ibed llerein, is settled by a submission to altemotive dispute 

resolution procedures ancVor fede~'al 01· state comt action, each Pm·ty agrees to refbnd to the other 

party any portion of the payment of Shat-eel Costs made pursuant to Sections 3 and 5 of tWs 

Agl'ee.t~ent by the Party to !'ecejve the refimd that is in excess of the final awnl'd and/or judgment 

of the dispute resolution representative and/or court, as modified thl'ough post-trial motions or 

appeal, imposed tipo11 that Patty; provided, however, that suclt pay111ent shall he.111ade only after 

all motions fut· new trial or other post t1'ial 111otio~1s and appeals have been exhausted. 

(b) 111e Parties ag1-ee that by this Ag1-eeinent a11d any acts taken hereunder, 

neither PG&E nor the City has in any way or mnunei.· admitted any liability for any Site 

condition~ assessment investigation or remediation costs relating to the Site, and that the faet 1hat 

PG&E and the City have ente1-ed into tln~ Agreement and/or made these payments shall be 
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inadmissible for any and all pmposes it1 any altcmatlve dispute resolution or state or federal 

comt action which might be brought relating to the disp\1te described be1-ei11, with the sole and 

exclusive exce1ltion being tlte p1·ove-i1p in an alternative dispute 1-esolutlon 01· state or federal 

court action oftbe refi.ut.d. set forth i11Pamg1-aph 8 (a), supm. This Agreement shall have no 

effect on the attlibution of responsibility or determinat~on of share of responsibility 111 any 

settle111cut negotiations, alternative dispute resolution proceeding. or comt proceeding. except 

that after responsibility and liability bas been deten11it1ed that alllo\mt of Shared Costs paid by 

the City and/or PG&E shall be taken into accou11t as provided in this Section 8 l1e1'eof. 

( c) Save and except the sole and exclusive exception set forth in Pa111graph 8 

(a) herei11, this Agreement shall be inadmissible on any issue il1 disp'llte herein, wl1ether before 

regulato1-y bodies, altemative diSJ)Ute resolution proceedings or state or federal courts. · 

( d) TJte City a11d PG&E agree that the monies paid by tlte City and PG&E 

unde1· the provisio11s of this Agreement shall be credited agai11st any final settlement of the 

dispute described herein, including.any alternative dispute resolutio11 award or court judgment 

relating to the settlement of said dispute. 

9. Jf any provision of this Agreement is deemed invalid or unenforceable, the 

balance of this Agreement shall remain in full fol'ce and affect. 

10. TJ1e Parties a~d each of them deny any and all liability with respect to the Site. 

No pa11 of this Agreement, 110 joint efforts by the Parties hereunder~ 1101· any ap.Plication by 

.PG&B Ol' by the Clty to the Ca1ifomia Ptiblic Utilities Commission (l'CPUC") or to any othel' 

governmental agcnoy for fonds or for autho1·ity to collect rates, charges 01' assessments to repay 

the a1>plicm1t fo1· its portion of Shared Costs, shall: 1) constitute or be cb1tstl'lled as nn admission 

by the other Party of any fact, law, legal responsibility or liability; or 2) be admissible in any . 

tria~ 1-egu!atory proceeding, or alternative dispute 1-esolutio11 proceeding relative to the liabi1iij~, 
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damages OL' other issues between the Parties for the assessment of or cleanup of contamination at 

the Site, save and except as set fo1th in Section 8 hereof. Tltis Agreement is not intendedJ nor 

can it be co11stmed, to create rights in persons 01· entities not pm·tics to the Agreement. 

11. Unless and until (a) this Agreement is terminated as provided in Sectiou 5 he1-eof 

or (b) Shared Costs 1-eacli $2,533,000 or a greater amount agreed to by the Patties pl.U'Sltant to 

Section 3 or (c) receipt from the DMMO of a11 a11proved Site dredge plan and from BCDC of a 

project permit, or ( d) the anniversary of the Effective Date of this Agreement ht 2024, or such 

earlier date agt-eecl to by the Parties (herein said item (a), (b) and (c) are collectively refened to 

as "the Claim Events''), the City shall not seek to prosecute the CERCLA Action, and neither of 

the Parties shall commence a11y othel' actiau or proceeding against the other Party 1o recover past 

or futm·e clan1ages 01· fo1· any other relief on accmmt of any existing contamination of the Site, 

except 011 actl.011 01· proceeding fo1· breach of this Agi-ee.ment. During the pe1iod that this 

Agreement re.1.ll.8ins in effect, and as consideration for the City's agt-eement not to prosecute the 

CERCLA Action during tltat peiiod, PG&E agrees to suspend tl1e statute of limitations 

g~vemingthe CE1:~.CLA Actio11J at1d to assert no other, defense, snch as Iach~s, waiver 01• . . 
estoppel, based on the passage oftitne from the date of the court's dismissal without prejudice of 

the CERCLA Action to the dntc that this action may ~e .1'eope11ed 01• another action arising out of 

tl1e same circumstances is ft led. Provided tbnt the .Party bas paid its stated allocation of sl1al'ed 

costs as requil'ed by this Agi:ee111011t, then after the occnr1-e11ce of anyone of the Claim"I~vents, 

said Pm.'ty may seek to reopen tbis action or commence any other action or proceecliug against 

the other Pat1y to recover damages 01·· any other relief on account of ai1y contamination of the 

Site, including, without limitation, the CERCLA Action, or au action or proceeding to 1'ecover all 

01• any portion of any Shared Costs paid by the Pat·ly inn'Buant to this Agreement. 

12. This Agreement shall be interpreted plu'Sl.mnt to California law. 
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13. The Parties affil'm thattheh· re1u·esentatives hm1e read and fully understattd this 

Ag1·ee111e11t, and that the belowwsigt1ed individuals have attd 11ereby e:xel'cise the power to bind 

their respcclive principals. 

14. This Agreement shall become effective ·upon its execution by PG&E and the City 

and approval as to its form and legality by the City Attomcy and by the designated PG&E 

attorney, and upon approval by the S~11 Francisco Rec1-eaCion and Parks Commission 

("Co111111issio11>1
) and the Satl Francisco Board of Supel'\1jsors ("Board''), each acting in its sole 

discretion. 

15. Notices. Anyuotice given unde1· this Agi-eement shall be effective only if in 

writing and given by deJivering notice to the postal addresses and electronic mail address set 

forth below or to such other addresses as either Party may desig11ate as its 11ew addresses for sttch 

1mrpose by notice given to the other in accordance with this Section in adva11ce of the effective 

date of such change: 

· Sat1 Fra11cisco Rec1-eatio11 and PaL'k Depmtment 
City & County ofSanFrattcisco 
Capital Improvem~nt Dl vision 
30 Van Ness Ave.; 3rd Floor 
San Francisco, CA 94102 
ATIN: Mary Hobson (Mary.Hobson@sfgov.org) 

·Pacific Gas and Electric Company 
E11vko1une11talRemediation Department 
3401 CrowCanyonRd~Bldg414 
San Ramon, CA 94583-1319ATTN: Darrell Kling111a11, Project Manager 

IN WITNESS WHEREOF, the parties hereto have caused these prese11ts to be executed 

the day at1d year below written. 
. 

CITY AND COUNTY OF SANFRANCISC01 

A municipal coqmmtion 

By: ___________ _ 

Phill_p A. Oinsbiirg, Ge11eral Manager, RPD 
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DareID, 4k J f :( 
A1>p1·ovecl as to ForJU: 

Detu1is J, Herrera 
City Attorney 

PACIFIC GAS E ECTRIC COMPANY, 
A California Corp rati 11 

a,".! · · .lJ:;... ""'Q. c ~ 
Dated: b'-' I o { ( '2.o ( ~ 

App1•ovccl H~ to For111.: 

END OF DOCUMENT 
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