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FILE NO. 130333 RESOLUTION NO.

[Lease Amendments - Airport Concessions]

Resolution approving Amendment No. 2 to Boarding Area E Candy KIOSk Lease No.
08-0016 with Pacific Gateway Concessions, LLC; Terminal 3 Specialty Store Lease B
No. 04-0167 with Marilla Chocolate Company; Airport Spa Lease No. 06-0242 with
XpresSpa SF Internatlonal LLC; and Amendment No. 3 to Technology Stores and

Accessories Lease No. 07-0108 with ILJ San Francisco, LLC and the City and County

“of San Francisco, acting by and through its Airport Commission for a term of five

years,

WHEREAS, The Airport has closed Boarding Area E for _approximetely two and one
half years for major renovations; and ‘

WHEREAS, During this renovation, PGC, Marilla, XpresSpa and ILJ's facilities will be
demolished and tenants will be respopsible for building new premises and

WHEREAS The Airport Commission approved Resolution Nos. 12- 0204 12- 0205
12-0206, and 12-0207, Wthh includes replacement premlses in Boarding Area E,
reimbursement of unamortlzed lnvestments and a new commencement date of the Five (5)
year term, now, therefore be it v

RESOLVED, That the Board of Supervisors hereby epproves Amendment No. 2, to
Lease No. 08-0016 with PGC; Lease No. 04-0167 with Marilla; Lease No. 06-0242 WIth
XpresSpa and Amendment No. 3 to Lease No. 07-0108 with ILJ, as follows:

1. Replacement Premises. Original premises shall be replaced with premises of

comparable size in Boarding Area E (“Replacement Premises”).

- Airport Commission
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implement such Amendment No. 2 and 3 to the Leases, including execution of the appropriate

2 Commencement of Five (5) Year Term. New Lease rent commencement date shall
be the e_arlier.d-_ate of (i) the Replacement Prémises are open for business or (i) the_
majority of gates in Boarding Are E are occupied (“Commencement Date”).

3. Reimbursement of Unamortized Constructlon Costs.

e PGCtobe relmbursed in the amount of Sixty Two Thousand Nine Hundred
Forty Two Dollars ($62, 942)
o ILJto be reimbursed in the amount of Two Hundred and Six Thousand Four

Hundred and Sixty One Dollars ($206,461)
FURTHER RESOLVED, That the Airport Director shall take all steps necessary to |

documents.

JRico ]
bee: a/c/ffDSS/J. Reeb
X:\Projects\Terminal 3\BAE\BoS\Amend 2 Retai\BAE Amend 2 Retail Res.doc

Alrport Commission
BOARD OF SUPERVISORS ’ ' _ : Page 2
: " 12011/2012







AIRPORT COMMISSION

CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO._‘ 2 " z 04

APPROVAL OF AMENDMENT NO. 2 BOARDING AREA “E” CANDY KIOSK LEASE NO.

08-0016 WITH PACIFIC GATEWAY CONCESSIONS, LLC

WHEREAS,

WHEREAS,

WHEREAS,
WHEREAS,

RESOLVED,

RESOLVED,

RESOLVED,

pursuant to Resolution No. 08-0016, adopted January 22, 2008, the Airport
Commission awarded the Boarding Area “E” Candy Kiosk Lease (“Lease”) to Pacific
Gateway Concessions, LLC (“Tenant”); and

pursuant to Resolution No.11-0076, adopted April 5, 2011, the Commission approved
suspension of certain fees during the Boarding Area E renovation period anticipated to
begin April 14, 2011 and end in May 2012; and :

the Boarding Area E renovation project has changed and will now include the complete -

demolition of those facilities; and

staff has negotiated the terms and conditions for Amendment No. 2 to the Lease with
Tenant; now, therefore, be it

that this Commission hereby approves Amendment No. 2 to Boarding Area “E” Candy
Kiosk Lease No. 08-0016, on the terms and conditions specified on Attachment 1 in
the memorandum on file with the Commission Secretary, containing such other terms
and conditions as are consistent with the foregoing, including: offer of Replacement
Premises in Boarding Area E, new commencement date of the five (5) year term,
adjustment of Minimum Annual Guarantee and reimbursement of unamortized
investment in the amount of Sixty Two Thousand Nine Hundred Forty Two Dollars
($62,942); and, be it further »

that this Commission authorizes the Airport Director to enter into a:iy modifications to o R
the Lease that the Airport Director determines, in consultation with the City Attorney, :

are in the best interests of the City and County of San Francisco (“City”), donot
otherwise materially increase the-obligations or liabilities of the City, are necessary or
advisable to effectuate the purposes of the Lease or this Resolution, and are in
compliance with all applicable laws, including the City’s Charter; and, be it further-

‘that this Commission hereby directs the Commission Secretary to seek zipprova‘l’q of this - -

Lease Amendment No. 2 from the Board of Supervisors pursuant to Charter Section
9.118. ' b

I hereby certify that the foregoing resolution was adgﬁted the Air art"Camrﬁissi&n
e 18 201 -

at its meeting of

e



AIRPORT COMMISSION ‘

CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO. I 2 0 2 95

APPROVAL OF AMENDMENT NO. 2 TO TERMINAL 3 SPECIALTY STORE LEASE “B”
LEASE NO. 04-0167 WITH MARILLA CHOCOLATE COMPANY

WHEREAS, pursuant to Resolution No. 04-01 67, adopted August 17, 2004, the Airport
Commission awarded Terminal 3 Specialty Store Lease “B” (“Lease”) to Marilla
Chocolate Company (“Tenant”); and ‘

WHEREAS, pursuant to Resolution No. 09-0244, adopted October 20, 2009, the Commission
approved the exercise of the one 2-year option term of the Lease; and

WHEREAS, pursuant to Resolution No. 11-0077, adopted April 5, 2011, the Commission approved
suspension of certain fees during the renovation period anticipated to begin April 14,
2011 and end in May 2012; and

WHEREAS, the Boarding Area E renovation project has changed and will now include the compiete
demolition of those facilities; and

WHEREAS, the Airport intends to demolish Tenant’s facilities in Boarding Area E; and

WHEREAS, staff has negotiated the terms and conditions for Amendment No. 2 to the Lease with
| Tenant; now, therefore, be it :

. RESOLVED, that this Commission hereby approves Amendment No. 2 to the Terminai 3 Specialty
Store Lease “B” Lease No. 04-0167, on the terms and conditions specified on
Attachment 1, in the memorandum on file with the Commission Secretary , containing
such other terms and conditions as are consistent with the foregoing, including: offer of
Replacement Premises.in Boarding Area E, new commencement date of the five (5)
year term, and adjustment of Minimum Annual Guarantee; and, be it further

RESOLVED, that this Commission authorizes the Airport Director to enter into any modifications to
: the Lease that the Airport Director determines, in consultation with the City Attorney,
are in the best interests of the City and County of San Francisco (“City”), do not
otherwise materially increase the obligations or liabilities of the City, are necessary or
advisable to effectuate the purposes of the Lease or this Resolution, and are in

compliance with all applicable laws, including the City’s Charter,

RESOLVED,  that this Commission hereby directs the Commission Secretary to seek approval of this

I bereby certify that the faregaz'ng resolutfaﬂ was adopted by the Air iﬂ Commission

SEP" 182
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Secretary _

at ifs meeting of




AIRPORT COMMISSION

CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO. 12...0206

APPROVAL OF AMENDMENT NO. 2 TO AIRPORT SPA LEASE NO. 06-0242 WITH
XPRESSPA SAN FRANCISCO INTERNATIONAL, LLC

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOLVED,

RESOLVED,

Pursuant to Resolution No. 06-0242, adopted December 19, 2006, the Airport
Commission awarded the Airport Spa Lease (“Lease”) to XpresSpa San Francisco,
LLC (“Tenant”); and ' :

pursuant to Resolution No.11-0078, adopted April 5, 2011, the Commission approved
suspension of certain fees during the renovation period anticipated to begin April 14,
2011 and end in May 2012; and

the Boarding Area E renovation project has changed and will now include the complete
demolition of those facilities; and

the Airport intends to ‘demolish Tenant’s facilities in Boarding Area E; and

staff has negotiated the terms and conditions for Amendment No. 2 to the Lease with
Tenant; now, therefore, be it

that this Commission hereby approves Amendment No. 2 to Airport Spa Lease No.
06-0242, on the terms and conditions specified on Attachment 1, in the memorandum
on file with the Commission Secretary , containing such other terms and conditions as
are consistent with the foregoing, including: offer of Replacement Premises in
Boarding Area E, new commencement date of the five (5) year term, and adjustment
of Minimum Annual Guarantee to XpresSpa San Francisco, LLC; and, be it further

that this Commission authorizes the Airport Director to enter into any modifications to
the Lease that the Airport Director determines, in consultation with the City Attorney,
are in the best interests of the City and County of San Francisco (“City”), do not

. otherwise materially increase the obligations or liabilities of the City, are necessary or

RESOLVED,

advisable to effectuate the purposes of the Lease or this Resolution, and are in
compliance with all applicable laws, including the City’s Charter; and, be it further

that this Commission hereby directs the Commission Secretary to seek approval of this
Lease Amendment No. 2 from the Board of Supervisors pursuant to Charter Section

9.118.

1 hereby certify that the foregoing resolution was adopted by the Airport Commission

SEP 18 2012 —~,

' atits meeting of
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AIRPORT COMMISSION

CITY AND COUNTY OF SAN FRANCISCO

RESOLUTION NO, l 2 — OZ Q 7

' APPROVAL OF AMENDMENT NO. 3 TECHNOLOGY STORE LEASE NO. 07-0108 WITH
ILJ SAN FRANCISCQ, LLC D/B/A AIRPORT WIRELESS
:

WHEREAS,
WHEREAS,
WHEREAS,

WHEREAS,

WHEREAS,
WHEREAS,

RESOLVED,

RESOLVED,

RESOLVED,

pursuant to Resolution 07-01 08, adopted May 15, 2007, the Airport Commission
awarded the Technology Store Lease (“Lease™) to ILJ San Francisco, LLC d/b/a
Airport Wireless (“Tenant™); and

pursuant to Resolution No, 08-0146, adopted July 15, 2008, the Commission approved

the reduction of square footage for the onginal premises from 4,826 square feet to

pursuant to Resolution No. ] 1-0079, adopted April 5, 2011, the Commission approved
suspension of certain fees during the renovation period anticipated to begin April 14,
2011 and end in May 2012; and ‘

the Boarding Area E renovation project has changed and will now include the complete

“demolition of those facilities; and

the Airport intends to demolish Tenant’s facilities in Boarding Area E; and

staff has negotiated the terms and conditions for Amendment No. 3 to the Lease with
Tenant; now, therefore, be it

that this Commission hereby approves Amendment No. 2 Technology Store Lease No.
07-0108 on the terms and conditions specified on Attachment 1, in the memorandum
on file with the Commission Secretary , containing such other terms and conditions as
are consistent with the foregoing, including: offer of Replacement Premises in
Boarding Area E, new commencement date of the Five (5) year term, adjustment of
Minimum Annual Guarantee and reimbursement of unamortized investment in the
amount of Two Hundred and Six Thousand Four Hundred and Sixty One Dollars
($206,461) to ILJ San Francisco, LLC; and, be it further 3

otherwise materially increase the obligations or liabilities of the City, are necessary or
advisable to effectuate the purposes of the Lease or this Resolution, and are jn
compliance with all applicable laws, including the City’s Charter; and, be it further

that this Commission hereby directs the Commission Secretary to seek approval of this
Lease Amendment No. 3 from the Board of Supervisors pursuant to Charter Section
9.118. .

} hereby certify that the jbregaing resolution was adopted by the Airport Commission

atits meeting of

SEP 18 202,

Secretary
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AMENDMENT NO. 2 TO
AIRPORT SPA LEASE NO. 06-0242
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS AMENDMENT NO. 2 TO AIRPORT SPA LEASE NO. 06-0242 AT THE SAN
FRANCISCO AIRPORT (“Amendment No. 3”), dated as of September 18,2012 for reference
purposes only, is entered by and between the between the CITY AND COUNTY OF SAN
FRANCISCO, a municipal corporation (the “City”), acting by and through the SAN
FRANCISCO AIRPORT COMMISSION (the “Airport™), as landlord, and XpresSpa SF
International, LLC., as tenant (the “Tenant”).

RECITALS

A. The Airport and Tenant entered into the Airport Spa Lease No. 06-0242, dated as
of August 2, 2007 (the « ease”) for certain retail spaces located at the Airport in the
[nternational Terminal and Terminal 3 (the “Original Premises”). The Lease was previously
approved by the Airport Commission pursuant to Resolution Number 06-0242 and by the Board
of Supervisors pursuant to Resolution No. 186-10. Amendment No. 1 to the Lease was approved
by the Airport Commission pursuant to Resolution No. 11-0078.

B. As part of the Airport's ongoing facilities improvement efforts, on April 14, 2011,
the Airport closed Boarding Area E for approximately one calendar year for major renovation
(“Renovation Period”).

C. On April 5, 2011, the Airport Commission approved Amendment No. 1 under
Resolution No. 11-0078, approving the conditions for the suspension and reinstatement of the
Minimum Annual Guarantee during the Renovation Period.

D. The Original Lease, as amended by Lease Amendment No. 1, and by this
Amendment No. 2 shall be refetred to from time to time collectively herein as the “Lease”.

E. Due to changes in the proposed design of Boarding Area E, a complete demolition
of Tenant’s original premises is required, resulting in the extension of the Renovation Period,
mentioned in Recital C above, by an additional eighteen (18) months until approximately
November 1,2013.

E. As a result of the revised Renovation Period extension, the Airport Commission
adopted Resolution No. 12-0206 on September 18, 2012, approving certain amendments to the
Lease such as replacement premises, a new commencement date, and other related provisions, on
the terms and conditions set forth herein. :

G. Airport and Tenant agree to the amendments set forth in this Lease Amendment
No. 2. All capitalized terms not otherwise defined herein shall have the meaning given to them
in the Lease.

XpresSpa SF International, LLC
Amendment No. 2 to Lease No. 06-0242



AGREEMENT
I. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein.
2 Effective Date. The effective date of the modifications to the Lease contained in this

3. Lease Summary. The Lease Summary is hereby deleted in its entirety and replaced with
the Attachment 1 titled "Major Lease Term Summary", attached hereto and made a part of this
Lease that identifies New Premises; an Adjusted Term; Adjusted Dates; and an Adjusted”
Minimum Investment Amount.

follows:”

Space No. Terminal Appr. Sq Ft
E.2.205 T3, BA-E 1,300
G.3.043 IT 1,666
5. Term. Section 2.5, City’s Right to Extend the Term, is hereby deleted in its entirety.
6. Rent. Section 4.14 Boarding Area E Renovation is hereby deleted in its entirefy and

- replaced with the following;

4.14 Boarding Area E Renovation,

XpresSpa SF International, LLC
Amendment No. 2 to Lease No. 06-0242



(b) Minimum Annual Guarantee (“MAG”) and Other Fees. During the Renovation
Period, the MAG shall be suspended for Tenant’s facility in Boarding Area E.

(c) MAG Reinstatement. At the end of the Renovation Period, the MAG shall be
reinstated. The MAG shall be subject to annual adjustments as specified in Lease
Section 4.

7. Entire Agreement. This Amendment No. 2 contains all of the representations and the
entire agreement between the parties with respect to the subject matter of this agreement. Any
prior correspondence, memoranda, agreements, warranties, or written or oral representations
relating to the subject matter of the Amendment No. 2 are superseded in their entirety by this
Amendment No. 2. No prior drafts of this Amendment No. 2 or changes between those drafts
and the executed version of this Amendment No. 2 shall be introduced as evidence in any
litigation or other dispute resolution proceeding by any party or other person, and no court or
other body should consider such drafts in interpreting this Amendment No. 2.

8. Miscellaneous. This Amendment No. 2 shall bind, and shall inure to the benefit of, the
successors and assigns of the parties hereto. This Amendment No. 2 is made for the purpose of -
setting forth certain rights and obligations of Tenant and the Airport, and no other person shali
have any rights hereunder or by reason hereof as a third party beneficiary of otherwise.

Each party hereto shall execute, acknowledge, and deliver to each other party all
documents, and shall take all actions, reasonably requested by such other party from time to time
to confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this
Amendment No. 2. This Amendment No. 2 may be executed in counterparts with the same force
and effect as if the parties had executed one instrument, and each such counterpart shall
constitute an original hereof. No provision of this Amendment No. 2 that is held to be
inoperative, unenforceable or invalid shall affect the remaining provisions, and to this end all
provisions hereof are hereby declared to be severable. Time is of the essence of this Amendment
No. 2. This Amendment No. 2 shall be governed by the laws of the State of California. Neither
this Amendment No. 2 nor any of the terms hereof may be amended or modified except by a
written instrument signed by all the parties hereto.

0. Full Force and Effect. Except as specifically amended herein, the terms and conditions
of the Lease shall remain in full force and effect.

111/

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]

XpresSpa SF International, LLC
Amendment No. 2 to Lease No. 06-0242



IN WITNESS WHEREOF, the Airport and the Tenant execute this Amendment No. 3 to the
Lease as of the last date set forth below.

CITY: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
~ acting by and through its Airport Commission

John L. Martin

O v LE
A for
Airport Director e

TENANT: XpresSpa SF International, LLC
a New York Company.

BYK %M “A
Name: MCU”TSol %;f}/}

~{iype of print)
Title: ID(‘@S? (.\fj)'{—

AUTHORIZED BY AIRPORT
COMMISSION

Resolution No. 12-0206
Adopted: September 18, 2012

Attest;

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

Bymg}/‘mw\ﬁ/\

Deputy City Attorney

X:\Projects\Terminal 3\BAE\Amend 2 RETAIL\Amendments\XpresSpa_Amend No. 2 - FINAL.doc
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XpresSpa SF International, LLC
Amendment No. 2 to Lease No. 06-0242



‘% Exhibit A Premises . j

A total of five (5) facilities, compfising approximately 2,966 square feet of retail space at the
s described on the attached drawings:

Airport, a
Space No. Terminal Appr. Sq Ft
E.2.205 T3, BA-E 1,300
G.3.043 IT 1,666
-5-

XpresSpa SF International, LLC
Amendment No. 2 to Lease No. 06-0242
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Space G.3.043, Approx. 1,666 sq. ft.
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Attachment 1

LEASE AGREEMENT
FOR
AIRPORT SPA LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

Effective Date: : . 2012,

v Tenani: XpresSpa S.F. lnternational, LLC,
a New York Company.

Tenant's Notice 150 East 58" Street, 7" Floor
Address: New York, NY 10155
Attn: Moreton Binn
Fax No. (212) 750-8607
Tel. No. (212) 750-9595,

City: The City and County of San Francisco, a municipal corporation,
acting by and through its Airport Commission.

- City’s Notice San Francisco Internationa] Airport
Address: International Terminal, North Shoulder Bldg., 5th Floor
: P. O. Box 8097
San Francisco, CA 94128
Attn:  Airport Director
Fax No. (650) 821-5005
Tel. No. (650) 821-5000.

City’s Rent San Francisco Internationaj Airport
Payment Address: 575 N. McDonnel| Road, 2™ Floor
, P. O. Box 7743 )
San Francisco, CA 94120
Attn: Accounting

City’s Insurance/ San Francisco International Airport
Deposit Notice 575 N. McDonnell Road, Suite 3-329
Address: p. O Box 8097
San Francisco, CA 94128
Attn:  Revenue Development and Management
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.

. Summary, Page 1
Airport Spa Lease 06-0242
XpresSpa S.F. International, LLC



Premises:

§"M

Relevant Boarding
Area:
(§4.12)

Term:

(§2)

Adjusted Term:

Commencement
Date:

(§2.1)

Rent
Commencement
Date:

(§43)

Expiration Date:
(§2)

Adjusted
Expiration Date:
Reference Year:

(§ 4.12)

Airport Spa Lease 06-0242

Two locations; Space E.2.205 comprising approximately 1,300 square feet
located post-security Terminal 3, and Space G.3.043, approximately 1,666
square feet located post-security in the International Terminal Building
Boarding Area G, as shown on the attached Exhibit A of the Lease:

Space App. Sguare Feet
T3.2.0206 805

E.2.205 (Replacement Premises) 1.300

G.3.043 1,666

Boarding Area G and A (International Terminal), and Boarding Area E and
Boarding Area F (Terminal 3).

Approximately five (5) years, commencing on the Rent Commencement Date.

The period commencing on the earlier date of (a) the Replacement Premises
is open for business of (b) the majority of gates in Boarding Area E are
occupied as determined bx‘ the Airport Director, and ending at 411:59 p.m. on
the day prior to the fifth (5™) anniversary thereof (the “Expiration Date”).

The date on which the Airport Director gives notice to Tenant that the
Premises are ready for Tenant to take possession.

(actual date to be inserted upon
determination)

The earlier of: (a) the date on which the Initial Improvements (as defined
below) are substantially complete and Tenant opens for business therein, and
(b) the majority of gates in Boarding Area E become operational, regardless of
whether Tenant is open for business in Boarding Area E.

v (actual date to be inserted upon -
determination)

11:59pm on the day before the fifth (5th) anniversary of the Rent
Commencement Date.

(actual date to be inserted upon
determination)

(actual date to be inserted upon
determination)
The calendar year immediately prior to the year in which this Lease is
awarded: 2005.

Summary, Page 2

XpresSpa S.F. International, LLC



Permitted Use: (Op 5 non-exclbusive basis, tenant shall construct and operate a spain
(§3) each facility.

Additional uses shall include other such services consistent with the
operation of a spa including, but not limited to, facials, waxing,
massage, manicure/sculptured nails/pedicures, limited retail sales
directly related to the Spa concept all as more particularly set forth on
Exhibit B of the Lease.

Without limiting the generality of the foregoing, Tenant shail operate the
Premises in strict conformity with the requirements herein, including
those set forth on Exhibit B of the Lease.
Base Rent: Per Lease Year (as defined below),
(§4) '

1) The greater of the Minimum Annual Guarantee (as defined below) or,

2) The following sum (such sum being referred to herein as the “‘Percentage
Rent”): ' :

12% of Gross Revenues achieved up to and including $1,500,000; plus
14% of Gross Revenues achieved above $1,500,000.

(The Gross Revenues from all facilities comprising the Premises will be
aggregated.)

Lease Year: The pericd commencing on the Rent Cbmmencement Date and terminating on
(§4) the day before the first MAG Adjustment Date (as defined below), and each

Minimum Annual
Guarantee:

(§4)

Revised Minimum
Annual Guarantee:

MAG Adjustment
Date:
(§4) e first day of a calendar month, and each anniversary

of such adjustment date thereafter.

(actual date to be inserted upon

determination)

Rent: Base Rent, together with all other amounts owing by Tenant to City hereunder.

(§4)

Sumniary, Page 3
Airport Spa Lease 06-0242
XpresSpa S.F, International, LLC



Deposit Amount:

(§ 13)

Minimum

investment

Amount:

(8§7.1)

Initial Promotional
Charge

(&1

Resolution:

Initial Tenant
Representative:

(§ 3.11)

Other Agreements:
§14.1)

Exhibits:

Equal to one-half (1/2) of the then current MAG (subject to adjustment).

With respect to the original Premises, twenty five percent (25%) of the original
minimum investment amount required to refurbish, redecorate and modernize
the interior and exterior of the Premises, or a lesser amount so long as the
refurbishment complies with the Concessions Design Guidelines and receives
Design Review Committee approval.

With respect to Replacement Premises, Space E.2.205, the Minimum
Investment Amount applicable is Three Hundred Fifty Dollars ($350) per
square foot which equals Four Hundred Fifty Five Thousand Dollars
($455,000).

One Dollar ($1.00) per square foot of the Premises which equals Two
Thousand Nine Hundred Sixty Six Dollars ($2,966).
(subject to adjustment)

Number 06-0242, approved by the Airport Commission on December 19,
2006.

Number 11-0078, approved by the Airport Commission on April 5, 2011.
Number 12-0206 approved by the Airport Commission on September 18,
2012. '

Moreton Binn
Tel. No. (212) 750-9595

1.10-0041 Terminal 2 Spa Lease

A — Premises

B — Use and Operational Requirements

C-1 — Form of Performance Bond

C-2 — Form of Letter of Credit .

All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of City

Initial of Authorized Repreéentative of Tenar}t\J__E; ( ) Ot

Airport Spa Lease 06-0242

Summary, Page 4
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LEASE AGREEMENT
FOR

AIRPORT SPA LEASE

TN THE INTERNATIONAL and TERMINAL 3 BUILDINGS
AT SAN FRANCISCO INTERNATIONAL AIR_PORT

by and between

: XPRESSPA S.F. INTERNATIONAL LLC
--as tenant

zind_

CITY AND COUNTY OF SAN FRANCISCO
ACTING BY AND THROUGH ITS AIRPORT COMMISSION,
~as 1and10rd

Gaﬁn N‘ewsoni_, Mayor
‘ AIRPORT COMMISSION
Hon. Michael S. Strunsky, P'eSIdent
Hon. Linda S. Crayton Vice President
~ Hon. Caryl Ito
“Hon. Fleanor Johns - :
Hon. Richard J. Guggenhime

John L. Martin
Airport Director

December 19, 2007
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LEASE AGREEMENT
' FOR
: AIRPORT SPA LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY

For the convenience of Tenant and City (as such terms are defined below), this Major
Lease Term Summary (this “Summary”) summarizes certain terms of this Lease (as defined

this Lease, such other provision shall prevail. Capitalized terms used elsewhere in this Lease
and not defined elsewhere shall have the meanings given them in this Summary.

Effective Date: AUG 0 2 2007 , 2007.

Tenant: 'XpresSpa‘ S.F. Intemational, LLC,
a New York Company.

Tenant’s Notice 150 East 58t Street, 7 Floor
Address: New York, NY 10155
Attn: Moreton Binn
Fax No. (212) 750-3607
Tel. No. (212) 750-9595.

City: The City and County of San Francisco, a municipal corpbration,
acting by and through its Airport Commission.

- City’s Notice  San Francisco Intemational Airport ,
Address: International Terminal, North Shoulder Bldg., 5th Fioor
P. O. Box 8097 :
San Francisco, CA 94128
Attn:  Airport Director
Fax No. {(650) 821-5005
Tel. No. (650) 821-5000.

City's Rent  San Francisco Intemational Airport
Payment Address: Terminal 2, 4™ Floor
: : P.O.Box 7743
San Francisco, CA 94120
Attn:  Accounting

City’s Insurance/ San Francisco Intemational Airport
Deposit Notice  Terminal 2,4" Floor
Address: P. 0. Box 8097
San Francisco, CA 94128 ]
Atin:  Concession Development and Management
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.

Summary, Page i
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Premises:

(CR)

Relevant Boarding
Area:

(§4.12)

Term:

- (§2)

Commancement
Date:
(§2.1)

Rent
Commencement
Date:

(§4.3)

Expiration Date:
(§2)

Reference Year:

(§4.12)

" Permitted Use:
' (§3)

Airport Spa Lease

Two locations; Space T3.2.020C comprising approximately 805 square feet
located post-security Terminal 3, and Space G.3.043, approximately 1,666
square feetlocated post-security in the International Terminal Building
Boarding Area G, as shown on the attached Exhibit A of the Lease:

'App. Square Feet
T3.2.020C . 805

G.3.043 . 1,666

Boarding Area G -and A (international Terminal), and Boarding Area E and
Boarding Area F (Terminal 3).

Approximately five (5) years, commencing on the Rent Commencement Date,
plus up to ninety (90) days construction period. The Airport Commission will
have two, one-year options to extend the term, exercisable by the Airport
Commission in its sole and absolute discretion.

The date on which the Airport Director gives notice to Tenant thﬁt the
Premises are ready for Tenant to take possession.

0CT 2 2 2007

) (actual date fo be inserted upon
determination)

the earlier of: (a) the date on which the Initial Improvements (as defined
below) are substantially complete and Tenant opens for business therein, and
(b) the date that is ninety {90) days after the Commencement Date.

APR 15 2008 . (actual date to be inserted upon
determination) S

11:58pm on the day before the fifth (5th) anniversary of 'the'Rent

Comm_encement Date.
Af- [ 12 __(actual date to be inserted upon
* determination) :
The calendar year immediately prior to the yéar in which this Lease is '

awarded: 2005.

On a non-exclusive basis, tenant shall construct and operate a spain
each facility. .

Additional uses shall include other such services consistent with the
operation of a spa including, but not limited to, facials, waxing,
massage, manicure/sculptured nails/pedicures, limited retail sales.
directly related to the spa cancept all as more particularly set forth on
Exhibit B of the Lease.

Without limiting the generality of the foregoing, Tenant shall operate the

Premises in strict conformity with the requirements herein, including
those set forth on Exhibit B of the Lease. .

Summary, Page il
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Base Rent:

(§4)

Lease Year:

§4)

Minimum Annual
Guarantee:

§4)

MAG Adjustment
Date:

¢4

Rent:

&4

Deposit Amount:
(§13)

Minimum
Investment
Amount:

(§7.1)

Initial Promotional
Charge

(§11)

Resolution: -

Initial Tenant
- Representative:

(§3.17)

Airport Spa Lease

 determifation)

Per Lease Year (as defined below),

1) The greater of the Minimum Annual Guarantee (as defined below) or,

2) The following sum (such sum being referred to herein as the “Percentage
Rent”);

12% of Gross Revenues achieved up to and inéluding $1,500,000; pius
14% of Gross Revenues achieved above $1,500,000.

(The Gross Revenues from all faciities comprising the Premises will be
aggregated.)

The period commencing on the Rent Commencement Date and terminating on
the day before the first MAG Adjustmen@ Date (as defined below), and each

One Hundred Thousand DoHars ($100,000) (the “Initial MAG"), per annum;
(Eight Thousand three Hundred Thirty Three Dollars and Thirty Three
Cents ($8,333.33) per month), subject to (a) adjustments upward as described
below and (b) suspension and reinstatement under certain circumstances as
described herein.

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement
Date does not fall on the first day of a calendar month, and each anniversary
of such adjustment date thereafter. '

Tl [/

(actual date to be inserted upon

Base Rent, together with all other amounts owing by Tenant to City hereunder.
Equal to one-half (1 /2) of the then current MAG (subject to adjustment).

Two Hundred Fifty Dollars ($200) per square foot of the Premises, which
equals Four Hundred Ninety Four Thousand Two Hundred Dollars
($494,200). o

One Dollar ($1.00) per square foot of the Premises which equals Two
Thousand Four Hundred Seventy One Dollars ($2,471).
(subject to adjustment)

Number 06-0242, approved by the Airport Commission on December 19,
2006 ’

Moreton Binn
Tel. No. (212) 750-9595

Summary, Page iii
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Other Agreements:

(§14.1)

Exhibits: A - Premises

B — Use and Operational Requirements .

C-1 — Form of Performance Bond

C-2 — Form of Letter of Credit

All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of City

Initial of Authorized Representative of Tenant

Summary, Page iv
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LEASE AGREEMENT
: FOR

| AIRPORT SPA LEASE
IN INTERNATIONAL AND TERMINAL 3 BUILDINGS
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS LEASE AGREEMENT (this “Lease™), dated as of the Effective Date, is entered
into by and between Tenant, and the City and County of San Francisco, a municipal corporation
(“City”), acting by and through its Airport Commission (“Commission”). This Lease is made
with reference to the following facts:

A. City owns the San Francisco International Airport (the “Airport”) located in the

County of San Mateo, State of California, which Airport is operated by and through the Airport
Commission (the “Commission”), the chief executive officer of which is the Airport Director
(“Director”). The Airport’s “Terminal Building Complex” is currently comprised of
Terminal 1, Terminal 2, Terminal 3, and an International Terminal, together with connecting
concourses, piers, boarding areas and extensions thereof, and satellite buildings now or hereafter

-constructed. Terminal 2 is currently closed to aircraft operations. Tenant acknowledges that,
from time to time, the Airport undergoes certain construction and renovation projects. Unless
otherwise specified, the term “Airport” or “Terminal Building Complex” as used herein shall
mean the Airport or the Terminal Building Complex, respectively, as the same may be expanded,
contracted, improved, modified, renovated, or changed in any way. Unless otherwise specified
below, references to the “City” shall mean the City, acting by and through its Airport :

- Commission.

B. Tenant desires to provide and operate the service described in the Permitted Use at
the Airport, and City has determined that such service would be an accornmodation and :
convenience for airline passengers and the public using the Terminal Building Complex or the
Airport. '

C. Following a competitive process, pursuant to Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best
responsible bidder or proposer. Pursnant to the Resolution, Commission has awarded this Lease
to Tenant. ' '

Accordingly, Tenant and City agree as follows:
1. PREMISES

1.1 Extent of Leasehold. On the terms, éonditions, and covenants in this Lease, City
hereby leases to Tenant and Tenant hereby leases from City, the Premises. In addition, Tenant
shall possess the non-exclusive right of ingress and egress to and from the Premises as may be
necessary on areas designated by Director, subject to Airport Rules and Regulations, as amended
from time to time (as amended, the “Airport Rules”), provided that Tenant’s exercise of such
right shall not impede or interfere unduly with the operation of the Airport by City, its tenants,
customers, and other authorized occupants. Tenant shall not place or install any racks, stands or

1
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other display of merchandise or trade fixtures in any Airport property outside the Premises,
without the express prior consent of Director. In no event will Tenant engage in any activity on
the Airport outside the Premises for the recruitment or solicitation of business. For purposes of
this Lease relating to Tenant’s responsibilities, the “Premises” shall mean the area(s) shown on
FExhibit A, where (a) the exact boundaries are deemed to be three (3) inches inside each wall
separating the Premises from the adjacent premises or the external Terminal wall, and (b) with
respect to the facade and/or wall on the front of the Premises, separating the Premises from the
Terminal common areas, the exact boundary is deemed to be the external face of the facade
and/or wall. :

1.2 Relocation, Expansion, Contraction.

(a) At any time during the Term, City may require that (i) Tenant relocate and
surrender all or part of the Premises (such change to the Premises referred to as a “Required
Relocation™), and/or (ii) the Premises be contracted or expanded (such change to the Premises -
referred to as a “Premises Change”) on the terms set forth in this Section 1.2. City shall give
notice (the “Change Notice™) setting forth a description of the Required Relocation or the
Premises Change, as applicable, the approximate effective date thereof (the “Target Effective
Date”), and with respect 10 2 Required Relocation, the location of comparable on-Airport
replacement premises. The Change Notice shall be given no less than six (6) months prior to the
Target Effective Date.. -

(b) (1) With respect to a Required Relocation, if the replacement premises are '
deemed unsatisfactory to Tenant, then Tenant may terminate this Lease by givirig notice thereof
to City within thirty (30) days after the Change Notice is given. In the event Tenant gives such
notice of termination, then this Lease shall terminate on the Target Effective Date, and on such
date, Tenant shall surrender the Premises in the condition required by this Lease. (ii) Provided
Tenant does not terminate this Lease pursuant to the foregoing, Tenant shall surrender the
Premises and relocate to the replacement premises on a date (the “Surrender Date”) determined
by City (which shall be no earlier than the Target Effective Date). On the Surrender Date,
Tenant shall surrender the Premises in the condition required below. In the event of a relocation
pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and modernize the interiors
~ and exteriors of the replacement premises, such that the replacement premises are of at least the
same quality as the original premises. As part of City’s approval of Tenant’s plans and
. specifications and Tenant’s budget for its remodeling, City may specify a “Maximum
Reimbursement Amount.” Once the remodeling of the replacement premises is completed, and
City has approved the work, Tenant must submit to City (i) a certificate from Tenant’s architect
certifying that the remodeling was completed in strict compliance with the plans and
specifications approved by City, (ii) copies of paid invoices showing the costs actually paid by
Tenant for the remodeling of the replacement premises and Tenant’s out-of-pocket moving costs,
and (jii) lien releases from all contractors, subcontractors, and materialmen entitled to payment
in connection with the remodeling of the replacement premises. Following its review and
approval of those submissions, City will reimburse Tenant for all reasonable costs of remodeling
the replacement premises and moving its merchandise and other personal property to the
replacement premises from the original Premises; provided that in no event will City be required
to reimburse Tenant for more than the Maximum Reimbursement Amount and further provided
that City may, in City’s sole discretion, make such reimbursement by issuing Tenant a rent

2
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credit. In no event will City be obligated to pay or reimburse Tenant for any other costs or
- expenses, including business Interruption costs.

(c) () With respect to a Premises Chailge where the square footage of the
original Premises will be expanded or contracted by more than ten percent (10%), Tenant may

compliance with the plans and specifications approved by City, (ii) copies of paid invoices
showing the costs actually paid by Tenant for the remodeling and Tenant’s out-of-pocket moving
costs, and (iii) lien releases from all contractors, subcontractors, and materialmen entitled to
payment in connection with the expansion/contraction work. F. ollowing its review and approval

of those submissions, City will reimburse Tenant for all reasonable costs of the

City’s sole discretion, make such reimbursement by issuing Tenant a rent credit. In no event will
City be obligated to pay or reimburse Tenant for any other costs or expenses, including business
Interruption costs. - :

(d) With respect to éRequired Relocation, the Minimum Annual Guarantee shall
be increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the
case may be, in the size of the replacement premises compared to the original premises.

_ (e) With respect to a Premises Change where the square footage of the original
premises will be expanded or contracted by more than ten percent (10%), the Minimum Annual

, (f) Any Required Relocation or Premises Change described herein can be
effected on the terms and conditions set forth above without need for a formal amendment of this

_ 1.3 Remeasurement of Premises. At any time and from time to time, Director may
cause City to conduct a space audit pursuant to which City remeasures the Premises using the

3
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Airport’s then-current measurement specifications, and in such event, the Lease terms based on
square footage shall be deemed automatically adjusted to reflect such remeasurement.

14  Changes to Airport. Tenant acknowledges and agrees that (a) City shall have the
right at all times to change, alter, expand, and contract the Airport, including the Terminal
Building Complex; (b) City has made no representations, warranties, or covenants to Tenant
regarding the design, construction, pedestrian traffic, enplanements, airline locations, or views of
the Airport or the Premises: Without limiting the generality of the foregoing, Tenant .
acknowledges and agrees that the Airport (i) is currently undergoing, and may from time to time
hereafter undergo, renovation, construction, and other Airport modifications; and (ii) may from
time to time adopt rules and regulations relating to security and other operational concerns that
may affect Tenant’s business. Although City will use reasonable efforts to minimize the effect
of the such changes on Tenant’s business, Tenant acknowledges that such activity may have
some effect on retail operations located at the Airport. Such construction and renovation
programs might involve barricading, materials storage, noise, the presence of workers and
equipment, rearrangement, utility interruptions, and other inconveniences normally associated
with construction and renovation. Although City will use reasonable efforts to minimize the
effect of the such changes on Tenant’s business, Tenant acknowledges that such activity may
have some effect on retail operations located at the Airport, and Tenant shall not be entitled to
any rent credit or other compensation therefor. Af any time and from time fo time, City may,
without the consent of Tenant, and without affecting Tenant’s obli gations under this Lease, at
City’s sole discretion, (a) change the shape, size, location, number and extent of the ‘
improvements in any portion of the Airport, including without limitation the concourses, piers,

| boarding areas, retail areas and security areas located within the Terminal Building, (b) build

additional stories above or below the Airport buildings, including of the Terminal Building,

(c) eliminate or relocate public entrances to the Premises so long as there is at all times one
public entrance to the Premises, (d) construct multi-level, elevated or subterranean parking
facilities, and (€) expand or contract the Airport, including redefining the Airport boundaries so
as to include additional lands within the Airport or exclude lands from the Airport or both.
Without limiting waivers set forth clsewhere in this Lease, Tenant hereby waives all claims
against City and releases City from all Losses (as defined below) that Tenant suffers or incurs
arising out of or in connection with any changes to the Airport or any portion of the Airport and .
Tenant further agrees that Tenant will not be entitled to any rent abatement or-any other rent
relief in connection with any changes to the Airport or any portion of the Airport.

1.5  Common Areas. The term “common areas” means all areas and facilities located
within the Airport that are designated by City from time to time for the general use and
convenience of the tenants of the Airport and other occupants of the airport, and airline
passengers and other visitors to the Airport such as concourses, sidewalks, elevators, escalators,
moving walkways, parking areas and facilities, restrooms, pedestrian entrances, driveways,
Joading zones and roadways. City may, in its sole discretion, and without any liability to Tenant
(a) change the common areas, (b) increases or decreases the common areas (including the
conversion of common areas to leaseable areas and the conversion of leasable areas to common
areas), and (c) Impose parking charges. City will, in its sole discretion, maintain the common
areas, establish and enforce Airport Rules concerning the common areas, close temporarily
portions of the common areas for maintenance purposes, and make changes to the common areas
including changes in the location of security check points, driveways, entrances, exits, parking -

4 ‘
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spaces, parking areas, and the direction of the flow of traffic. City reserves the right to make
additional Airport Rules affecting the Airport throughout the Term, including the requirement
that Tenant participate in a parking validation program. :

2. TERM

2.1  Commencement and Expiration. The Term shall commence on the Rent
Commencement Date and expire on the Expiration Date, unless terminated prior thereto as
provided herein. If for any reason (including, without limitation, the existing tenant’s failure to
vacate timely the Premises) City cannot deliver Possession of the Premises to Tenant on the
Commencement Date, this Lease shall remain in effect, City shall not be subject to any liability,

2.2 Tenant Improvements and R uired ing Day. Tenant shall (a) take
possession of the Premises on the Commencement Date, (b) cause the initial improvements
necessary and appropriate to commence operations in the Premises (the “Initial
Improvements™) to be substantially completed on or before the Rent Commencement Date, and
(c) cause the Premises to be open for business on or before the Rent Commencement Date. In
the event the Premises are not open for business on or before the Rent Commencement Date,
City will incur substantial damages, the exact amount of which are extremely difficult to fix.
Accordingly, for each day after the Rent Commencement Date until the day on which Tenant
opens the Premises for business, Tenant shall pay to City Five Hundred Dollars (8500) (in
addition to Rent as provided below), as liquidated damages. The parties have agreed that this
amount represents a reasonable approximation of the damages likely to be suffered by City in the
event Tenant shall fail to open on or before the Rent Commencement Date. In the event the
Premises are not open for business on the date that is sixty (60) days after the Rent
Commencement Date, City shall have the option to terminate this Lease, exercisable by notice to
Tenant. '

2.3 City’s Right to Extend Term. City shall have two (2) options to extend the Term
by one (1) year, on the terms and conditions of this Section 2.3 (the “Extension Option™). To
exercise an Extension Option, City must give notice (an “Exercise N otice”) to Tenant on or
before the date that is sixty (60) days prior to the Expiration Date. In no event will City be -
required to exercise the Extension Option.

24 Holding Over. If, without objection by City, Tenant holds posseésion of the
Premises after the Expiration Date, Tenant shall become a tenant from month to month, upon the
terms of this Lease except that, the MAG shall not be applicable, and Base Rent shall be the

5
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Percentage Rent specified in the Summary during any such holdover period. No such holdover
shall be deemed to-operate as a renewal or extension of the Term. Such month-to-month tenancy
may be terminated by City or Tenant by giving thirty (30) days’ notice of termination to the
other at any time. Tenant shall have no rights to renew or extend the Term of this Lease.

3. USE AND OPERATION

3.1  Permitted Use. Tenant shall use the Premises for the Permitted Use and for no
other purpose. In the event Tenant desires to use the Premises for any purpose other than the
Permitted Use (including selling an item or service outside the scope of the Permitted Use),

Tenant may submit a request to Director. Director may, mn his/her sole and absolute discretion

approve or deny such request. Any such decision shall be binding on Tenant.

32  No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive
rights to conduct the business of the Permitted Use and that City may arrange with others for
similar activities at the Airport. ' .

3.3  QOperation of Business. Subject to the terms of this Lease, Tenant will operate

‘Tenant’s business in the Premises so as to maximize Gross Revenues (as defined below) and in

accordance with the requirements set forth on Exhibit B relating to, among other things,
merchandise requirements and price requirements. Without limiting the generality of the
foregoing, Tenant shall (a) conduct the business in a first-class, businesslike, safe, efficient,
courteous and accommodating manner; (b) carry 2 wide-range stock of merchandise of top
character, quantity, and quality; and (c) employ sufficient and experienced staff. In the event
Director shall give notice to Tenant that any of the foregoing covenants (a) - (c) are not being

 satisfied, Tenant shall immediately discontinue or remedy the obj ectionable practice. In

addition, Tenant shall render the following public services: make reasonable change, give
directions, and assist the public generally. Tenant shall take all reasonable measures in every
proper manner to maintain, develop, and increase the business conducted by it. Tenant will not
divert or cause to be diverted any business from the Airport.

34 ' Use of Premises. Tenant shall use no more than twenty (20%) of the Premises
for the display and sale of retail merchandise.

3.5 ~ Hours of _Qperatibn. Tenant will carry on its business diligently and continuously

" in the Premises and will keep the Premises open for business not less than twelve (12)

consecutive hours each day seven (7) days per week, including holidays. Director may, from
time to time, change such required hours of operation, in which event, Tenant will remain open
during such revised hours. Tenant may not vacate or abandon the Premises at any time.

3.6  Prices. Tenant’s prices for the merchandise comprising the Permitted Use shall
be the same or comparable to prices found in Tenant’s catalog, if any, and at Tenant’s other retail
shops, or in a local retail shop determined by Director to be comparable.

37  References to Airport. Tenant shall not, without the prior written consent of
Director, reference City or the Airport for any purpose other than the address of the business to
be conducted by Tenant in the Premises, nor will Tenant do or permit anything in connection
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with Tenant’s business or advertising which in the judgment of City may reflect unfavorably on
City or the Airport, or confuse or mislead the public as to the relationship between City and
Tenant. v '

3.8 Other Operational Requirements.

(a) Tenant must keep the display windows of the Preniises suitably illuminated at
all times. '

(b) Tenant must dispose of all trash and debris in areas and in containers ‘
designated by Director. If City provides common trash areas, Tenant may request.a permit to use
the same for a charge determined by Director from time to time. Tenant may not place or leave
or permit to be placed or left in or upon any part of the common areas or corridors adjacent to the
Premises any garbage, debris or refuse. ' ‘ '

(¢) Tenant acknowledges that the operational requirements of the Airport as an
airport facility, including without limitation security requirements, are of paramount importance.
Tenant acknowledges and agrees that it must conduct its business in a manner that does not
conflict with the operational requirements of the Airport as an airport facility and that fully
accommodates those requirements. Without limiting other waivers herein, Tenant waives all
~ claims for any Losses arising out of or connected to the operation of the Airport as an airport

- facility. Without limitation on the foregoing, Tenant must: ' '

@) comply with the Airport Rules;

(i)  cause all deliveries and dispatches of merchandise, supplies,
fixtures, equipment and furniture to be made and conveyed to or from the Premises by means
and during hours established by Director in Director’s sole discretion. City has no responsibility
regarding the delivery or dispatch of Tenant’s merchandise, supplies, fixtures, equipment and
furniture. Tenant may not at any time park its trucks or other delivery vehicles in common areas;
and o ‘

(i)  not park within the parking areas of the Alrport except in those
areas, if any, designated by City pursuant to permits obtained from the Airport’s Permit Bureau.
Nothing herein shall imply that Tenant shall be able to secure any on-Airport parking privileges.

- 3.9  Prohibited Activities. Without limiting any other provision herein, Tenant shall
not, without the prior written consent of Director: (a) use or permit the use of the Premises for
the conduct in or on the Premises as an outlet store or a second-hand store; (b) advertise any
distress, fire, bankruptcy, liquidation, relocation, closing, or going-out-of-business sales; (c) use
or permit the use on the Premises of any pinball machines, videogames, or other devices or

-equipment for amusement or recreation, or any vending machines, newspaper racks, pay
telephones, or other coin, token, or credit card-operated devices; (d) cause or permit anything to
be done, in or about the Premises, or bring or keep anything thereon which mi ght (i) increase in
any way the rate of fire insurance on the Terminal Building Complex or any of its contents;

. (ii) create a nuisance; (iii) in any way obstruct or interfere with the rights of others in the
Terminal Building Complex or injure or annoy them; (€) commit or suffer to be committed any
waste upon the Premises; (f) use, or allow the Premises to be used, for any improper, immoral,
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unlawful or objectionable purpose; (g) place any loads upon the floor, walls or ceiling which
endanger the structure or obstruct the sidewalk, passageways, stairways or escalators, in front of,
within, or adjacent to the Terminal Building Complex; (h) use any advertising or promotional
medium that may be seen, heard, or otherwise experienced outside the Premises (such as
searchlights, barkers or loudspeakers); (i) distribute handbills or circulars to Airport patrons or to
cars in the parking lots, or engage in any other advertising in the Airport; (j) engage in any
activity on the Airport outside the Premises for the recruitment or solicitation of business; or

(k) do or permit to be done anything in any way tending to injure the reputation of City or
appearance of the Airport. ‘ : '

3.10 Audit of Operations. At any time and from time to time, City may conduct an
audit of Tenant’s operations at the Airport (in addition to City’s right to audit pursuant to

~ Section 4.7 [Books and Records; Audit Rights] hereof) to confirm that such operations comply

with the requirements set forth herein. Tenant shall cooperate with such audit. In the event such
audit shows that Tenant is not complying with such requirements, without limiting City’s ability

to call a default hereunder, City may require that Tenant reimburse City for the costs of such
audit. Tenant shall promptly remedy any noncompliance shown in any such audit. |

3.11 Rgpresentative of Tenant. Tenant shall at all reasonable times retain in the

. .

Terminal Building Complex at least one qualified representative authorized to represent and act
for it in matters pertaining to its operation, and shall keep Director informed in writing of the
identity of each such person. The initial person so designated is the Initial Tenant
Representative.

- 3.12 Investigation Reports. Tenant shall, if required by Director, employ; at its own
cost and expense, an investigative organization approved by Director for the purpose of making
investigations and observations and preparing a written report of the carrying out of any pricing
policies, revenue control, and operational techniques being used on the Premises. Tenant shall

cause such investigation and observation to be made at such reasonable times and in the manner
directed by Director, and the investigator shall deliver forthwith to Director a true and complete
written copy of any such reports made to Tenant.

3.13 Compli'ance with Laws. Tenant shail promptly, at its sole expense, cause the

‘Premises (including any permitted Alterations (as defined below)), and Tenant’s and any Tenant -

Entity’s use of the Premises and operations therein, to comply at all times with all Laws (as
defined below). Notwithstanding the foregoing, this Section 3.13 shall not impose on Tenant any

_ liability to make any structural alterations to the Terminal’s roof, foundation, bearing and

exterior walls and subflooring; or heating, ventilating, air conditioning, plumbing, electrical, fire
protection, life safety, security and other mechanical, electrical and communications systems of
the Terminal (collectively «Building Systems”), except t0 the extent the same is (X) installed by
Tenant or Tenant Entity, or (¥) necessitated by Tenant’s Alterations or by any act or omission of
Tenant or any Tenant Entity. As used herein, the term «Laws” shall mean all present and future
[aws, ordinances, rules, judgments, decrees, injunctions, regulations, permits, authorizations,

~ orders and requirements, to the extent applicable to Tenant or the Premises or any portion of any

of them whether or not in the contemplation of the parties, including, without limitation, all
consents or approvals required to be obtained from, and all rules and regulations of, and all
building and zoning laws of, all federal, state, county and municipal governments, the
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California Civil Code relating to works of improvement and all other applicable laws relating to
construction projects, the provisions of the American with Disabilities Act, 42 U.S.C. Section
12101 et. seq. and any governmental regulations with respect thereto (the “ADA”) (including,
without limitation, the requirements under the ADA for the purposes of “public
accommodations”, as that term is used in the ADA), Title 24 of the California Administrative
Code, all Environmental Laws, the Airport Rules, the Tenant Improvement Guide (including any
design criteria) as the same may be amended from time to time (the “TI Guide”), and the
requirements referenced in Section 19 [City and Other Governmental Provisions] hereof,

3.14  Fuel System. Tenant acknowledges that City has granted, or may in the future
grant, to a party the sole and exclusive right to operate a fuel System on the Airport. In such
event, Tenant acknowledges and agrees that, to the extent it desires to receive distribution of jet
fuel on Airport premises, it must receive such distribution from such party, on the terms and

4. RENT

4.1  Definitions. For purposes of this Lease, the following capitalized terms shall have
the following meanings: . -

(2) “Gross Revenues” means:

: @ The retail price of all merchandise sold and services rendered in,
o, about or from the Premises or from such other locations on Airport operated by Tenant,

~ whether operated by a subtenant or a concessionaire, or by any other person or entity, as may
whether or not payment is actually made; provided, however, that in the event merchandise is
returned by a Customer and the sale is canceled, the selling price shall be excluded; plus,

(i) The full amount of al] deposits forfeited by customers in
connection with any business of Tenant in, on, about or from the Premises; plus,

(i)  The full amount of all orders for goods or services accepted by
Tenant if, on, about or from the Premises, whether or not to be filled or performed at any other
place, and the full amount of al orders accepted by Tenant elsewhere, but to be filled or
performed in, on, about or from the Premises. In determining Gross Revenues, retail sales taxes
shall not be included.

(iv)  The retail price of all merchandise orders placed on the Premises
from Tenant’s catalog.
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The following shall not be included in “Gross Revenues™:

@ Any exchange of merchandise between stores of Tenant where
such exchange is made solely for the convenient operation of .
Tenant’s business and not for the purpose of consummating a sale
made in, at or from the demised premises, or for the purpose of
depriving City of the benefit of sales which would otherwise be
made in or at the Premises.

(II)  Returns to the shippers or manufacturers.

(IN) Cash or credit refunds to customers on transactions (not to exceed
‘the actual selling price of the item returned) otherwise included in
Gross Revenues.

(IV) Discount sales to employees, to the extent of the discount.
(b) “Initial MAG” is the MAG proposed for the first year of the Lease.
~ (c) “MAG Adjustment Date” has the meaning given it in the Summary.

(d) ‘“Enplanements” means the total number of passengers boarding airline
carriers. : '

(¢) “Base Year Enplanements” means the total Enplanements for the twelve
month period preceding the Commencement Date.

v () “Comparison Year Enplanements” mean the total Enplanements for the
twelve month period preceding each MAG Adjustment Date.

4.2 Adjustments to Minimum Annual Guarantee. Effective each MAG Adjustment Date,
the Minimum Annual Guarantee will be adjusted, to equal the greater of: (a) an amount
" calculated by multiplying .85 times the total “Base Rent” due for the prior Lease year, or (b)
Minimum Annual Guarantee for the mnnedlately prior Lease year

The amount of the Minimum Annual Guarantee for each Lease year following the Initial
Lease year shall be adjusted as provided above upon the submission of Tenant’s Annual Report
pursuant to Section 4.5, but not more than one hundred twenty (120) days after the end of the
immediately preceding Lease year.

4.3  Monthly Rent Payments. Tenant shall pay, as rent for the Premises, estunated
monthly Base Rent in advance on or before the first (1st) day of each calendar month of the
Term as set forth below

(a) On or before the Rent Commencement Date and the first (1st) day of each
calendar month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee to
the City’s Rent Payment Address. If the Rent Commencement Date occurs on a date other than
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the first day of a calendar month, then the monthly Minimum Annual Guarantee for such first
month (the “First Month”) shall be prorated based on a 30-day month.

(b) On or before the twentieth (20th) day of each calendar month after the First
Month, concurrently with its submission of the Sales Reports described below covering the prior
calendar month, Tenant shall pay to City the deficiency, if any, between the Base Rent payable
by Tenant with respect to such prior calendar month (based on the Gross Revenues achieved
with respect to such prior month), and the amount actually paid by Tenant pursuant to the
- foregoing subsection (a) with respect to such month.

{c) All payments hereunder shall be paid to Clty s Rent Payment Address, or at
such other place as City may from time to time designate in wntmg

-(d) The Minimum Annual Guarantee with respect to the first and last Lease Years
of the. Term will be prorated, based on a 365-day year. Without limiting the generality of the
foregoing, as the Initial MAG is an annual amount, the Minimum Annual Guarantee with respect
to the first Lease Year shall be prorated, based on a 365-day year, to reflect the fact that the first
Lease Year shall be less than a full 12-month period.

(e) All Rent shall be paid.in lanl.ll money of the United States, ﬁ'ee from all
claims, demands, setoffs, or counterclaims of any kind.

(f) Any Rent not paid When due shall be subject to a service charge equal to the
lesser of the rate of one and one-half percent (1'2%) per month, and the maximum rate permitted
by law. Acceptance of any service charge shall not constitute a waiver of Tenant’s default on the
overdue amount or prevent City from exercising any of the other nghts and remedies available to

City.

4.4  Sales Reports. On or before the twentieth (20th) day of each calendar month
after the First Month, Tenant shall submit to City a report (the “Sales Report”) showing all
Gross Revenues achieved with respect to the prior month by location, segregated by each source
or general type of article sold or service rendered. Such report shall be certified as being true
and correct by Tenant and shall otherwise be in form and substance satisfactory to Director. As
described below, City shall have the right, in addition to all other rights herein, to impose a fine
in the event Tenant shall fail to submit such Sales Report timely.

45  Annual Report and Adjustment. Within ninety (90) days after the end of each
Lease Year, Tenant shall submit to Director an unqualified year-end financial report certified by
a Certified Public Accountant showing Gross Revenues achieved with respect to the prior Lease
Year. If such report shows that the total Base Rent actually paid by Tenant with respect the prior
calendar year was less than the Base Rent payable with respect to such year, then Tenant shall
immediately pay to City such deficiency. If such report shows that the Base Rent actually paid
- by Tenant with respect to such prior Lease Year exceeded the Base Rent payable with respect to
such year, then such excess shall be applied as a rent credit to amounts next coming due.
Notwithstanding anything to the contrary herein, in no event will the Base Rent payable to City
be less than the Minimum Annual Guarantee. In addition, Tenant shall submit to City such other
financial or other reports as Director may reasonably require.
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46  Cash Register Requirements. Tenant shall install in the Premises at least one cash
register. Such cash register and any other cash register used on the Premises shall be of a type
approved by Director in writing and shall register every transaction made in, on, about or from
the Premises, including every type of Gross Revenue, and the tape or digital record of each said
cash register shall be accessible to and subject to inspection by Director or his/her agent. City
may, at its option, require all such cash registers to be locked and accessible only by the use of
one key in the hands of City. All cash receipts must include Tenant’s identification thereon.
Fach sale or other transaction in the Premises must be recorded at the time of each sale or other
transaction, in the presence of the customer, all receipts from such sale or other transaction,

whether for cash, credit or otherwise, in a cash register or cash registers (including computerized

cash registers or other similar electronic devices) serviced by an established agency approved by

Director. Mechanical cash register(s) must have a non-resettable cumulative total, a detail audit
tape, a transaction number with a-four-di git capacity, an indicator readily visible to customers as
the amount rung, and a seven-digit cumulative capacity or greater, as determined by Director
based on the type of business, with a four-digit overrun counter. At Director’s request, Tenant’
must furnish to City a statement from an established agency that the transaction number, the
cumulative total and the overrun counter have been sealed in a manner approved by Director. If
computerized cash registers or other similar electronic devices are used, that system must
accurately record all sales at the Premises and be no more subject to tampering than mechanical
cash register(s). Upon the installation or removal of any cash register (including computerized
cash registers or other similar electronic devices) used in the Premises, Tenant must immediately
furnish to Director notice in writing stating make, model number, serial number and cumulative
total reading and overrun counter reading of the cash register(s) (including computerized cash
registers or other similar electronic devices). Any repair agency employed to repair or replace
any cash register (including computerized cash registers or other similar electronic devices if
used) in the Premises is hereby authorized and directed to disclose and furnish to City or its
auditors any information obtained by the agency in the course of making such repair or
replacement pertaining to said cash register (including computerized cash registers or other
similar electronic devices if used). Each customer must be issued a receipt or sales slip for each -
transaction, which transaction must be recorded either on serially numbered sales slips or cash
register tapes. City shall have the right during business hours to examine the totals of the cash
register(s) (including computerized cash registers or other similar electronic devices if used) used
in the Premises and to inspect for compliance with this section. City shall have the option to
implement a common “point of sale” system. If such option is exercised, Tenant must, at its
cost, purchase and install the necessary equipment, train its employees, and thereafter use, such

_ equipment to take part in such system. '

47  Books and Records; Audit Rights.

(a) Tenant shall maintain for a period of five (5) years afier the Expiration Date,
or, in the event of a claim by City, until such claim of City for payments hereunder shall have
been fully ascertained, fixed and paid, separate and accurate daily records of Gross Revenues,
whether for cash, credit, or otherwise. Tenant must require each subtenant, concessionaire,
licensee, and assignee to maintain the same records. All such books and records shall be kept in
accordance with “generally accepted accounting principles”, consistently applied, showing in
detail all business done or transacted in, on, about or from or pertaining to the Premises, and
Tenant shall enter all receipts arising from such business in regular books of account, and all
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entries in any such records or books shall be made at or about the time the transactions
respectively occur. The books and source documents to be kept by Tenant must include records
of inventories and receipts of merchandise, daily receipts from all sales and other pertinent
original sales records and records of any other transactions conducted in or from the Premises by
all persons or entities conducting business in or from the Premises. Pertinent original sales

- records include: (i) cash register tapes, including tapes from temporary registers, (ii) serially pre-
- . numbered sales slips, (iii) the original records of all mail and telephone orders at and to the
Premises, (iv) settlement report sheets of transactions with subtenants, concessionaires, licensees
and assignees, (v) original records indicating that merchandise returned by customers was
purchased at the Premises by such customers, (vi) memorandum receipts or other records of
merchandise taken out on approval, (vii) detailed original records or any exclusions or
deductions from Gross Revenues, (viii) sales tax records, and (ix) all other sales recerds, if any,
that would normally be examined by an independent accountant pursuant to generally accepted
auditing standards in performing an audit of Gross Revenues. Tenant must keep the required
books, source documents and records of Gross Revenues available for inspection by City and its
agents and employees at the Premises or at another location within the continental United States
at all times during regular business hours. In addition, Tenant shall maintain monthly and annual
reports of Gross Revenues derived from its operation under this Lease, using a form and method
as is directed by Director. Such forms and methods shall be employed by Tenant throughout the
term of this Lease. Upon Director’s written request, Tenant shall make available immediately to
City and/or its auditors any and all books, records and accounts pertaining to its operations under
this Lease. The intent and purpose of the provisions of this section are that Tenant shall keep
and maintain records which will enable City and City’s Controller to ascertain, determine and
audit, if so desired by City, clearly and accurately, Gross Revenues achieved, and the adequacy
of the form and method of Tenant’s reporting thereof. '

(b) Should any examination, inspection, and audit of Tenant’s books and records
by City disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly
pay to City such deficiency, and if such deficiency exceeds two percent (2%) of the total Base
Rent due, Tenant shall also promptly reimburse City for all costs incurred in the conduct of such
examination, inspection, and audit. Further, should any examination, inspection, and audit of
Tenant’s books and records by City disclose an underpayment by Tenant of the total Base Rent
due and such deficiency exceeds five percent (5%) of the total Base Rent due, City shall have the
right to terminate this Lease. In the event that City deems it necessary to utilize the services of
legal counsel in connection with collecting the reimbursement for such examination, inspection,
and audit, then Tenant shall reimburse City for reasonable attorneys’ fees and litigation expenses
as part of the aforementioned costs incurred. - "

4.8 Other Reports and Submissions. Tenant shall furnish City with such other
financial or statistical reports as Director from time to time may reasonably require. Upon
request by Director, Tenant shall furnish to City copies of its quarterly California sales and use
tax returns covering the Premises operations as well as that pertinent portion of both the
California and Federal income tax returns and possessory interest tax returns on the Premises
operations at the time of filing, and any amendments thereto. All copies of such returns must be
certified as exact copies of the original documents by a Certified Public Accountant. Tenant and
all subtenants (to the extent permitted) shall also promptly notify Director of and furnish to City
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copies of any audit reports covering this facility conducted by the California Franchise Tax
Board or the Board of Equalization. '

49  Additional Rent. Tenant shall pay to City any and all charges and other amounts
under this Lease as additional rent, at the same place where Base Rent is payable. City shall -
have the same remedies for a default in the payment of any such additional charges as for a
default in the payment of Base Rent. '

4,10 Prepay Rent. Notwithstanding anything to the contrary herein, in the event
Tenant shall fail to pay any Rent when due hereunder, Director shall have the right to require
Tenant to pay estimated monthly Rent (including Base Rent, utility charges, and all other
amounts) one (1) month in advance of when such payment would otherwise be due. Such
prepayment would be based on the highest monthly Rent previously due from Tenant. Such
right shall be exercised by a notice from Director to Tenant, which notice may be given any time

after such default by Tenant, regardless of whether the same is cured by Tenant.

411 Nature of Lease. Under no circumstances will City be expected or required to

- make any payment of any kind with respect to Tenant’s use or occupancy of the Premises, except:
‘as may be otherwise expressly set forth herein. Except as may be specifically and expressly
provided otherwise in this Lease, no occurrence or situation arising during the Term, nor any
present or future Law, whether foreseen or unforeseen, shall relieve Tenant from its Liability to
pay all of the sums required by this Lease, or relieve Tenant from any of its other obligations
under this Lease, or give Tenant the right to terminate this Lease in whole or in part. Tenant
waives any rights now or hereafter conferred upon it by any existing or future Law to terminate
this Lease or to receive any abatement, diminution, reduction, or suspension of payment of such
sums, on account of such occurrence or situation. Except as otherwise expressly provided herein,
this Lease shall continue in full force and effect, and the obligations of Tenant hereunder shall

~ not be released, discharged or otherwise affected, by reason of: (a) any damage to or destruction
of the Premises or any portion thereof or any improvements thereon, or any taking thereof in
eminent domain; (b) any restriction or prevention of or interference with any use of the Premises
or the improvements or any part thereof; (c) any bankruptcy, insolvency, reorganization,
composition, adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or
any constituent partner of Tenant or any sublessee, licensee or concessionaire or any action taken
with respect to this Lease by a trustee or receiver, or by any-court, in any proceeding; (d) any
claim that Tenant or any other person has or might have against City; (e) any failure on the part
of City to perform or comply with any of the terms hereof or of any other agreement with Tenant
or any other person; (f) any failure on the part of any sublessee, licensee, concessionaire, or other
person to perform or comply with any of the terms of any sublease or other agreement between
Tenant and any such person; (g) any termination of any sublease, license or concession, whether
voluntary or by operation of law; or (h) any other occurrence whatsoever, whether similar or
dissimilar to the foregoing in each case whether or not Tenant shall have notice or knowledge of
any of the foregoing. The obligations of Tenant hereunder shall be separate and independent
covenants and agreements. Tenant hereby waives to the full extent permitted by applicable law,
all rights now or hereafter conferred by statute, including without limitation the provisions of
Civil Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises or
any part thereof, or to any abatement, suspension, deferment, diminution or reduction of any rent
hereunder. o :
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4.12  Severe Decline in Enplanements. ,

(a) Defined Terms. For purposes of this Section, the following capitélized terms
shall have the following meanings: ‘ ,

- (i) “Relevant Boarding Area” shall have the meaning given it in the
Summary. '

(ii) “Enplanements” shall have the meaning given it in Sectidn 4.1. For
purposes of this Section 4.12, all Enplanement comparisons shall be done by Relevant
Boarding Area. : ' ‘

- (iii)“Reference Mon‘th(s)” shall mean the corrésponding month in the
Reference Year. ' '

(iv)“Reference Year” shall have the meaning given it in the Summary.
(v) “Percentage Rent” shall have the meaning given it in the Summary.

(vi)“Severe Decline in Enplanements for Three Months” shall mean that
the actual Enplanements achieved during a one month period is less than 80% of the
actual Enplanements of the same Reference Month in the Reference Year, and such
shortfall continues for three (3) consecutive months.

o(vii) “Enplanement Stabilization for Two Months” means that actual
Enplanements for a particular month equals or exceeds 80% of the actual Enplanements
of the same Reference Month in the Reference Year, and such threshold is achieved for
two (2) consecutive months.

(b) MAG Suspension. If at any time during the term, there is a Severe Decline in
Enplanements for Three Months, then the MAG shall be temporarily suspended as follows:

(i) The MAG Susf)ension shall be effective on the first day of the month
immediately following the Severe Decline in Enplanements for Three Months.

(ii) During such MAG suspensfon period, Tenant shall be required to pay only
the Percentage Rent, unless and until the MAG is reinstated as provided below. On or
before the 20™ day of each month, Tenant will submit to City a Sales Report showing

Tenant’s Gross Revenues achieved with respect to the prior month, together with the
Percentage Rent calculated on such Gross Revenues, cumulat_ed‘by Lease Year,

(1ii)If the Lease provides that the Percentage Rent is based on a tiered gross
revenue structure, for purposes of determining the Percentage Rent payable, the annual
Gross Revenues shall continue to cumulate as provided in the Lease. For example, if
Tenant’s Lease Year is November 1 through October 31, then for purposes of calculating
Percentage Rent for April 2003, all gross revenues achieved to date (from November 1
through April 30) will be cumulated. '
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(c) MAG Reinstatement. Once there is Enplanement Stabilization for Two
Months, then the MAG is reinstated, and will continue unless and until there is another Severe
Decline in Enplanements for Three Months, as follows: '

(1) Such MAG reinstatement will be effective on the first day of the month
following an Enplanement Stabilization for Two Months.

- (i) In the event the MAG is reinstated after the commencement ofa
« ease Year” or other period of time for annual gross revenue accumulation specified in
the Lease, the MAG will be pro-rated accordingly. '

(d) Determination of Enplanements and “True-Ups.” The parties acknowledge
that Enplanements for a particular month are not usually determined as of the first day of the
following month. Accordingly, unless and until the MAG is suspended as provided herein,
Tenant shall continue to pay the MAG as and when required hereunder. If and when a MAG is
later suspended pursuant to Section 4. 12(b), then City shall issue a rent credit to reflect any
resulting overpayment in rent. If and to the extent Tenant has any outstanding obligations to
City hereunder, City may decline to issue such rent credit or reduce the rent credit by the amount
outstanding. If and when the MAG is reinstated, Tenant shall pay to City within five (5) days
after City shall have given notice to Tenant of such reinstatement, the deficiency, if any, between
the Percentage Rent paid by the Tenant and the MAG, for the month(s) following such
reinstatement. ' '

(e) Enplanement Determinations. Director shall have the sole discretion as to the
Enplanement calculations, and whether there exists a Severe Decline in Enplanements for Three
Months and/or an Enplanement Stabilization for Two Months. - -

(f) No Effect. The MAG suspension shall have no effect on' (i) any adjustmenté
specified in this Lease to be made to the MAG, including those based on increases in the
Consumer Price Index; or (ii) the Deposit Amount.’

' (@ Effect of Default. Notwithstanding anything to the contrary herein, in the
event Tenant shall default under this Lease or any Other Agreement, the Airport Director may
immediately reinstate the MAG, without giving to Tenant the benefit of any notice or right to
cure as may otherwise be provided under this Lease or Other Agreement.

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or
Subletting] if Tenant subleases any portion of the Premises, Tenant shall offer to such
subtenant(s) the same types of MAG suspension as are provided herein.

(i) Example. The following is intended merely to provide an example of the
mechanics of the foregoing provisions, and the numbers provided are not intended to be
projections or guarantees. Assume (a) the Premises are in Boarding Area F, (b) the Lease is
awarded on February 15, 2003, and (c) Reference Year Enplanements for Boarding Area F, by
Reference Month in the Reference Year (January 1- December 31, 2002) are:

Jan. Feb ~Mar Apr May Jum Jul Aug Sep  Oct Nov Dec
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2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002

Enp 800 800 800 900 1,100 1,200 1,300 1,200 1,100 900 800" 900
(000 . , ) .

Assume further that actua] Enplanements for Bdarding Area F by Reference Month for
2005 are as follows: :

Jam' - Feb Mar Apr May Jun  Jul Aug  Sep Oct Nov  Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005

Eop 900 900 700 700 800 800 900 1100 700 800 700 800
(*000)

%of - 1125 1125 875 778 722 722 692 917 636 B B sso
Ref. : .
Month

() Then, there occurs a Severe Decline in Enplanements for Three Months with -
respect to the months April 2005 — June 2005, and the MAG shall be suspended effective July 1,
2005. There occurs an Enplanement Stabilization for Two Months with respect to the months
October 2005 — November 2005, and the MAG shall be reinstated effective December 1, 2005, -

5.  ASSIGNMENT OR SUBLETTING

5.1 No Assignment. Tenant shall not assi gn, sublet, encumber, or otherwise transfer,
whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any
interest herein, without City’s prior written consent, which consent may be granted or denied in
City’s sole and absolute discretion (the term “Transfer” shall mean any such assignment,
subletting, encumbrance, or transfer). City’s consent to one Transfer shall not be deemed a
consent to subsequent Transfers. Any Transfer made without City’s consent shall constitute a

~default hereunder and shall be voidable at City’s election.

. 5.2 Changes in Tenant. The merger of Tenant with any other entity or the transfer of
any controlling ownership interest in Tenant, or the assignment or transfer of a substantial
portion of the assets of Tenant, whether or not located on the Premises, shall constitute a
Transfer. Without limiting the generality of the foregoing, if Tenant is a partnership, a
withdrawal or change, voluntary, involuntary or by operation of law of the. partner or partners
owning twenty-five percent (25%) or more of the partnership, or the dissolution of the
partnership, or the sale or transfer of at least twenty-five percent (25%) of the value of the assets
of Tenant, shall be deemed a Transfer. -If Tenant is a corporation or limited liability company,
any dissolution, merger, consolidation or other reorganization of Tenant, or the sale or other
transfer of a controlling percentage of the capital stock or membership-interests of Tenant, or the
sale or transfer of at least twenty-five percent (25%) of the value of the assets of Tenant, shall be
deemed a Transfer. The phrase “controlling percentage” means the ownership of, and the right
to vote, stock or interests possessing at least twenty-five percent (25%) of the total combined
voting power of all classes of Tenant’s capital stock or interests issued, outstanding and entitled
to vote for the election of directors. Without limiting the restrictions on asset transfers, this
paragraph shall not apply to stock or limited liability company interest transfers of corporations
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or limited liability companies the stock or interests of which is traded through an exchange or
over the counter.

53  No Release. In no event will City’s consent to a Transfer be deemed to be a
- release of Tenant as primary obligor hereunder.

5.4  Subleasing. Without limiting City’s discretion in approving or disapproving a
proposed Transfer, if and to the extent City permits Tenant to sublease the Premises, the
following shall apply: (a) Prior to negotiating a sublease agreement, Tenant must submit to
City a sublease proposal for City’s approval, which approval may be granted or withheld in
City’s absolute and sole discretion; (b) Every sublease must be on a Standard Sublease
Agreement form approved by Director, and the actual sublease must be approved by Director;
(¢) Each and every covenant, condition or obligation imposed upon Tenant by this Lease and
each and every right, remedy or benefit afforded City by this Lease will not be impaired or

_ diminished as a result of any sublease agreement; (d) No subtenant shall be obligated to pay to
Tenant, and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key
money, administration fee, or the like, which exceeds, in the aggregate, the total sums that
Tenant pays to City under this Lease for the portion of the Premises subleased by the subtenant
under its sublease agreement (the “Excess Rent”). If, notwithstanding the foregoing prohibition,
Tenant receives any Excess Rent, Tenant shall pay the same to City; (¢) Tenant assigns to City
all rent and other payments due from all subtenants under any sublease agreements; provided
however, Tenant is hereby granted a license to collect rents and other payments due from
subtenants under their sublease agreements until the occurrence of an Event of Default,
regardless of whether a notice of that default has been given by City. At any time, at Director’s -
option, City may notify a subtenant of this assignment and upon such notice the subtenant will
pay its rent other payments directly to City. City will credit Tenant with any rent received by
City under such assignment, but the acceptance of any payment on account of rent from any
subtenants as a result of an Event of Default will in no manner whatsoever serve to release
Tenant from any liability under this Lease. No payment of rent or any other payment by a
subtenant directly to City or other acceptance of such payments by City, regardless of the
circumstances or reasons therefor, will in any manner whatsoever be deemed an attornment by
the subtenants to City in the absence of either a specific written agreement signed by City to such
an effect. ' , .

5.5  Acceptance of Rent. The acceptance of rent by City from any person or entity
does not constitute a waiver by City of any provision of this Lease or a consent to any Transfer.
City’s consent to one Transfer will not be deemed to be a consent to any subsequent Transfer. If
Tenant defaults in the performance of any of the terms of this Lease, City may proceed directly
against the transferor (or if there has been more than one Transfer, then each transferor) without -
necessity of exhausting remedies against Tenant. City may consent to subsequent Transfers or
amendments or modifications to this Lease with transferees, without notifying transferor (or if
there has been more than one Transfer, then each transferor) and without obtaining its or their
consent thereto and such action shall not relieve any transferor of liability under this Lease as
amended.

5.6  Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with
respect to remedies available to Tenant should City fail to consent to a Transfer.
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6. TAXES, ASSESSMENTS AND LIENS

6.1  Taxes.

(a) Tenant recognizes and understands that this Lease may create a possessory
interest subject to property taxation and that Tenant may be subject to the payment of property
taxes levied on such interest. Tenant further recognizes and understands that any Transfer
permitted under this Lease and any exercise of any option to renew or other extension of this
Lease may constitute a change in ownership for purposes of property taxation and therefore may
result in a revaluation of any possessory interest created hereunder. Tenant shall pay all taxes of
any kind, including possessory interest taxes, that may be lawfully assessed on the leasehold
interest hereby created and to pay all other taxes, excises, licenses, permit charges and
assessments based on Tenant’s usage of the Premises, all of which shall be paid when the same
become due and payable and before delinquency.

- (b) Tenant shall report any Transfer, or any renewal or extension hereof, to the
County of San Mateo Assessor within sixty (60) days afer such Transfer transaction, or renewal
or extension. Tenant further agrees to provide such other information as may be requested by the
- City to enable the City to comply with any reporting requirements under applicable law with
respect to possessory interests. ' ‘

6.2 Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the
limitation, mechanics’, materialmen’s and tax liens, as a result of its activities without promptly
discharging the same. Notwithstanding the foregoing, Tenant may in good faith contest any such
lien if Tenant provides a bond in an amount and form acceptable to City in order to clear the
record of any such liens. Tenant shall assume the defense of and indemnify and hold harmless
City against any and all liens and charges of any and every nature and kind which may at any
time be established against said premises and improvements, or any part thereof, as a
consequence of any act or omission of Tenant or as a consequence of the existence of Tenant’s
interest under this Lease, : -

7. INVESTMENTS; ALTERATIONS

7.1  Minimum Investment. Prior to the Rent Commencement Date, Tenant shall
refurbish, redecorate and modernize the interiors and exteriors of the Premises, and otherwise
complete the Initial Improvements, at a minimum cost of the Minimum Investment Amount.
Upon completion of construction, Tenant shall provide to Director a statement certified by its
architect, setting forth the total construction costs, with appropriate detail showing the costs of
elements of decoration, furnishings, fixtures and equipment. Tenant shall make available to
Director, at Director’s request, receipted invoices for labor and materials covering all
construction and trade fixtures, including furniture, fixtures and equipment and architectural and
engineering fees. The minimum investment may not include financial costs, interest, inventory,
pre-opening expenses or inter-company charges related to construction. If the said actual
investment cost is less than the Minimum Investment Amount, the deficiency will be paid to City
within sixty (60) days after completion of construction. If Director disputes the amount of
investment claimed by Tenant, Director may, at City’s expense, hire an independent appraiser to
determine the cost of the investment. If the independent appraiser determines that the investment
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is less than the Minimum Investment Amount, the deficiency, as well as City’s costs of hiring
such independent appraiser, will be paid to City by Tenant within sixty (60) days after the
" appraiser’s determination. ' ‘ '

7.2 City’s Approval Rights. Tenant shall not make or suffer to be made any
alterations, additions, or improvements to the Premises or any part thereof or attach any fixtures
or equipment thereto, including the Initial Improvements (collectively, “Alterations”) without
City’s prior written consent. Without limiting the generality of the foregoing, the initial layout
and design of all Alterations shall conform to Commission’s established architectural design
scheme for the Terminal Building Complex and the provisions of Airport’s TI Guide. Prior to
 the construction of any Alterations (including the Initial Improvements), Tenant shall submit
detailed plans and specifications to the Airport’s Design Review Committee for approval.
Tenant shall include with its plans and specifications schematic renderings of the public retail
area, materials, a color board(s) and a detailed layout of the overall merchandising plan. All
decisions by the Airport’s Design Review Committee shall be made subject to the approval of
 the Airport Commission. City’s approval rights will extend to and include architectural and

aesthetic matters and City reserves the right to reject any designs submitted and to require Tenant
to resubmit designs and layout proposals until they meet City’s approval. The Rent
Commencement Date shall not be extended if City elects to reject any designs or layout
proposals submitted. In the event of disapproval by City of any portion of the plans and
specifications, Tenant will promptly submit necessary modifications and revisions thereof. No
changes or alterations will be made in said plans or specifications after approval by City. City
agrees to act within a reasonable period of time upon such plans and specifications and upon

_requests for approval of changes or alterations in said plans or specifications. One copy of plans
for all improvements or subsequent changes therein or alterations thereof will, within fifteen (15)
days after approval thereof by City, be signed by Tenant and deposited with City as an official
record thereof. All Alterations shall be effected through the use of contractors approved by City
who shall furnish to City upon demand such completion bonds and labor and material bonds as
City may require so as to assure completion of the Alterations on a. lien-free basis. Without
limiting the requirements set forth above, Tenant acknowledges and agrees that Tenant may be
required to obtain approvals for any desired Alterations from the Airport’s Quality Control
Department.

_ 7.3 " Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect,
construct and install all fixtures, fumnishings, carpeting, decorations, finishings, equipment,
counters, or other necessary Alterations for its operation under this Lease. All construction shall
be in conformity with the latest edition of the Airport TI Guide, and in conformity with the
. approved plans and specifications submitted by Tenant, and shall meet all applicable local

building codes and ordinances as well as all other Laws. Tenant shall submit complete plans and

specifications to Director, and prior to the commencing any construction work, obtain Director’s
‘written approval of said plans and specifications. Tenant shall make no change or alteration in
the plans and specifications without prior written approval of Director. In the event that Tenant
fails to submit plans and specifications which meet the approval of City within thirty (30) days
.after the Effective Date, City may terminate this Lease. Nothing herein contained shall be
construed to delay or otherwise affect the Commencement Date or the Rent Commencement

Date. ' ‘ '
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7.4  Notice and Permits. Tenant shall give written notice to Director not less than
seven (7) days prior to the commencement of any work in construction, alteration or repairs of"
the Premises, in order that City may post appropriate notices of non-responsibility, and agrees
that such notices may remain posted until the acceptance of such work by City. Tenant shall
obtain, and pay all fees for all permits required by the City or other legal jurisdictions, for
improvements that it is required to construct or install, and it shall furnish copies of all such
- permits to City prior to the commencement.of any work. _

7.5  Title to Alterations. Title to all Alterations of such a nature as cannot be removed
without damage to the Terminal, including all carpeting, decorations, finishings, and counters,

. shall vest in City on the Expiration Date. All other equipment of such nature as to constitute
trade fixtures shall remain the property of Tenant. On the Expiration Date, Tenant may remove
said trade fixtures or Director may require that Tenant remove same at Tenant’s expense. Prior
to the Rent Commencement Date, Tenant shall submit to Director a proposed list of such trade
fixtures; said list may be subsequently amended during the term of this Lease to reflect any
changes in said trade fixtures. Tenant agrees and understands that “fixture” is defined as a thing
affixed to premises that is bolted, nailed, screwed, cemented and/or plastered. For the purpose of
this Lease, fixtures shall include slat wall, counters and the like, attached to the physical structure
of the premises in any matter whatsoever. Ox the Expiration Date, all fixtures, other than those
deemed trade fixtures by City, shall become the property of City. Tenant shall be liable to City
for City’s costs for storing, removing and disposing of any alterations of Tenant’s personal
property, and of restoration of the Premises. '

7.6 Effect of Alterations on Airport. If and to the extent that Tenant’s activities or
proposed Alterations trigger an obligation or requirement on the part of City to make changes to
the Airport premises (including ADA requirements), Tenant shall indemnify, defend, and hold
harmless City from and against any and all Losses (as defined below) arising out of such
activities or Alterations.

7.7 Construction Period Operations. In the event Tenant desires to operate.and

conduct operations constituting the Permitted Use prior to substantial completion of the Initial
Improvements and the Rent Commencement Date, then prior to the Commencement Date,
Tenant shall give notice thereof to Director requesting Director’s approval of such interim
operations. Such notice shall specify the nature of such operations, including the proposed area
for such operations, the hours of such operations, and the inventory to be offered for sale.
Director shall have the right to grant or deny such approval in Director’s sole and absolute
discretion. In the event Director grants approval of such interim operations, then such operations
shall be on such items and conditions required by Director, including the following terms and
conditions: (a) Director may revoke Director’s approval at any time, and following such .
revocation, Tenant must immediately cease such operations until the Rent Commencement Date;
(b) Such interim operations may be conducted only in the area desi gnated by Director. Tenant’s
responsibilities and liabilities with respect to such desi gnated area shall be the same
responsibilities and liabilities that Tenant has with respect to the Premises, except that Tenant
shall not be obligated to perform the Initial Improvements or any other Alterations on such
designated area; (c) As rent for the interim period, Tenant shall pay to City Twenty Percent

' (20%) of all Gross Revenues achieved from such designated area during each month of such
interim period. All such rent shall be due and payable on the twentieth (20) day of the month
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following each month of operation, and otherwise as provided in Section 4 of the Lease. Tenant
" shall report all Gross Revenues achieved during such interim period and such Gross Revenues
shall not be included as “Gross Revenues” for the purposes of calculation of rent following the
Rent Commencement Date; and (d) Tenant shall be solely responsible for making the designated
area useable for Tenant’s interim operations, and for protecting such area from construction and
other activities.in the Premises. At Director’s request, Tenant shall restore such area to the

condition existing prior to Tenant’s use thereof.
7.8 “Intentionally Deleted”

79  Labor Harmony. The parties acknowledge that it is of the utmost importance to
City, Tenant, and all those occupying or to occupy space in the Domestic and Intemational
Terminals that there be no interruption in the progress of the construction work. Accordingly,
City and Tenant agree as follows: '

(@) In any contract or undertaking which Tenant may make with a contractor
for work in the Premises, provision shall be made for the dismissal from the job of workmen
whose work is unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the
Director”” shall include a reference to the Airport’s Architect) reasonable judgment. Tenant shall
cause any such workmen to be discharged from the project within twenty-four (24) hours after
Director shall give notice to Tenant requiring such discharge. :

(b) Tenant shall use, and Tenant shall require its contractor and subcontractors

to use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere
on the Airport, to the extent attributable to work being performed on the Premises, irrespective of
the reason of any such stoppage. In the event that the conduct or presence of any employee(s) of
Tenant or Tenant’s contractor(s) or subcontractor(s) causes a labor dispute or work stoppage,
Tenant shall have such employee(s) immediately removed from the Airport upon Director’s
request. '

(© Tenant shall include, and shall cause its contractor to include, the
following clause in all contracts with its general contractors and subcontractors:

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor organization and
any Tenant contractor or subcontractor, including but not limited to, any arca standards picketing
against said contractor or subcontractor. Should there be any manifestation of a labor dispute
between any Tenant contractor or subcontractor and any union, which results in a stoppage of
work on the part of said contractor ot subcontractor’s employees or the employees of any other
employer or supplier on the project or at the Airport, which in the sole judgment of the Director
will cause, or is likely to cause, unreasonable delay in the progress of construction ot operation of
any business at the Airport, then upon written notice from Director, Tenant shall declare the
contractor or subcontractor in default of its contract, and upon such notice, Tenant shalil have the
right to take such steps as are necessary to finish the uncompleted portion of the work to be -
performed by the contractor or subcontractor. :
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@ ~ Without limiting the generality of indemnities elsewhere in this Lease, ‘
Tenant shall indemnify, defend, and hold harmless City and each City Entity for any and all
Losses which arise from the actions taken pursuant to this Section 7.9.

8. UTILITIES

8.1  Services Provided. City shall provide in the Terminal Building Complex the
following utility services: reasonable amounts of water, electricity, telephone, sewage outlets,
heating, ventilation, and air conditioning, to a point determined by the Director. All extensions
of the facilities requested by Tenant for said utility services from said points shall be at the sole
cost and expense of Tenant. In the event of any change desired by Tenant as to said points of
supply by City, the expense of making such changes or alterations shall be at the sole cost of
Tenant. ' :

82  Utility Costs. Tenant shall pay the whole cost for all utility services as invoiced
to Tenant by City and for such other special services which it may require in the Premises, and
Tenant hereby expressly waives the right to contest any utility rates. :

8.3  Shared Telecommunications Services. Tenant acknowledges that City has

- implemented or may in the future implement a shared telecommunications service program
(“STS Program”) to provide telecommunications services. The STS Program may involve
City’s provision of telephone, telefacscimile, local access, long distance service, internet,
intranet, and other computer and telecommunications services. In such event, at City’s option,
Tenant shall participate in the STS Program by engaging City or its agent to provide such
services at Tenant’s expense, provided that the charges for such services are generally
competitive. All payments for STS services shall be due and payable when invoiced by City.

8.4  Waiver of Damages. Tenant hereby expressly waives any and all claims for
damages arising or resulting from failures or interruptions of utility services to the Premises,
including electricity, gas, water, plumbing, sewage, telephone, communications, heat,
ventilation, air conditioning, or for the failure or interruption of any public or passenger _
conveniences. Without limiting the generality of the foregoing, Tenant shall have no rights to
abate Rent or terminate this Lease in the event of any interruption or failure of utility services.

9. MAINTENANCE AND REPAIR

9.1 “As-Is” Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND
AGREES THAT CITY IS LEASING THE PREMISES TO TENANT ON AN “AS IS WITH
ALL FAULTS” BASIS AND THAT TENANT IS NOT RELYING ON ANY :
REPRESENTATIONS OR WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR
IMPLIED, FROM CITY OR ITS AGENTS, AS TO ANY MATTERS CONCERNING THE
PREMISES, INCLUDING: (i) the quality, nature, adequacy and physical condition and aspects
of the Premises, including, but not limited to, landscaping, utility systems, (ii) the quality, nature,
adequacy, and physical condition of soils, geology and any groundwater, (iii) the existence,
quality, nature, adequacy and physical condition of utilities serving the Premises, (iv) the
development potential of the Premises, and the use, habitability, merchantability, or fitness,
suitability, value or adequacy of the Premises for any particular purpose, (v) the zoning or other
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legal status of the Premises or any other public or private restrictions on use of the Premises,

~ (vi) the compliance of the Premises or its operation with any applicable codes, laws, regulations,
statutes, ordinances, covenants, conditions and restrictions of any governmental or quasi-
governmental entity or of any other person or entity, (vii) the presence of Hazardous Materials
on, under or about the Premises or the adjoining or neighboring property, (viii) the quality of any
labor and materials used in any improvements on the real property, (ix) the condition of title to
the Premises, and (x) the agreements affecting the Premises, including covenants, conditions,
restrictions, ground leases, and other matters or documents of record or of which Tenant has
knowledge.

9.2 Tenant’s Maintenance Obligations. Tenant, at all times during the Term and at
Tenant’s sole cost and expense, shall keep the Premises and every part thereof in good condition
and repair, and in compliance with applicable Laws, including the replacement of any facility of
City used by Tenant which requires replacement by reason of Tenant’s use thereof, excepting

(a) ordinary wear and tear, and (b) damage due to casualty with respect to which the provisions
of Section 14 [Damage or Destructicn] shall apply. Tenant hereby waives all right to make
repairs at the expense of City or in'lieu thereof to vacate the Premises as provided by California
Civil Code Section 1941 and 1942 or any other law, statute or ordinance now or hereafter in -
effect. In addition, if it becomes reasonably necessary during the term of this Lease, as
determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and the
interior of the Premises and improvements, and replace fixtures, worn carpeting, curtains, blinds,
* drapes, or other furnishings. Without limiting the generality of the foregoing, at all times,
Tenant shall be solely liable for the facade of the Premises separating the Premises from the
Terminal common areas, including the external face thereof, all windows and display areas
therein, and all finishes thereon. As provided below in Section 15.4 [City’s Right to Perform], in
the event Tenant fails to perform its maintenance and repair obligations hereunder, City shall
have the right to do so, at Tenant’s expense. The parties acknowledge and agree that Tenant’s
obligations under this Section are a material part of the bargained-for consideration under this
Lease. Tenant’s compliance obligations shalil include, without limitation, the obligation to make
substantial or structural repairs and alterations to the Premises (including the Initial
Improvements), regardless of, among other factors, the relationship of the cost of curative action
to the Rent under this Lease, the length of the then remaining Term hereof, the relative benefit of
the repairs to Tenant or City, the degree t0 which curative action may interfere with Tenant’s use-
or enjoyment of the Premises, the likelihood that the parties contemplated the particular '
requirement involved, or the relationship between the requirement involved and Tenant’s
particular use of the Premises. No occurrence or situation arising during the Term, nor any
present or future requirement, whether foreseen or unforeseen, and however extraordinary, shall
relieve Tenant of its obligations hereunder, nor give Tenant any right to terminate this Lease in
whole or in part or t0 otherwise seek redress against City. Tenant waives any rights now or
hereafter conferred upon it by any existing or future requirement to terminate this Lease, to
receive any abatement, diminution, reduction or suspension of payment of Rent, or to compel
City to make any repairs to comply with any such requirement, on account of any such
occurrence or situation.
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10. SIGNS AND ADVERTISING

Tenant may, at its own expense, install and operate necessary and appropriate
identification signs on the Premises, subject to the approval of Director and the requirements of

promotional, or informational pamphilets, circulars, brochures or similar materials. Without
limiting the foregoing restrictions on advertising, in no event will there be permitted on the -
Premises any advertising of cigarettes or tobacco products.

11. PROMOTIONAL PROGRAM

11.1 = Promotional Program. City, at City’s election, may conduct, or cause to be ,
conducted, an advertising, promotional and public relations program for the general purpose of
promoting the name and identity of the Airport and the retail business conducted in the Airport,
If City elects to do so, City will determine in its sole discretion the composition and manner of
implementation of that program, and Tenant must participate in promotions, advertising and
public relations, and cause its store manager to attend promotional program meetings. In such

must pay to City, as a contribution to the cost of the promotional program, the Promotional
Charge, in advance on the first (1%) day of each month duringvthe Term.

11.2  Promotional Charge. At City’s option, the Promotional Charge may be increased
- from time to time such that the new Promotional Charge will equal: - .

Initial Promotional Charge Cx Comparison Index
Base Index.

&

For purbo'ses of the foregoing adjustment, the “Comparison Index” shall mean the Consumer
Price Index published immediately prior to the adjustment date and the “Base Index” shall mean
the Consumer Price Index published immediately prior to the Effective Date. o

12. WAIVER; INDEMNITY; INSURAN CE

thereto, (b) any damage that may be suffered or sustained by Tenant or any person whosoever
may at any time be using or occupying or visiting the Premises, or in or about the Airport, or
(¢) any act or omission (whether negligent, non-negligent or otherwise) of Tenant or any Tenant
Entity, whether or not such Losses shall be caused in part by any act, omission or negligence of
any of City, Commission, its members, or any officers, agents, and employees of each of them,
and their successors and assigns (each, a “City Entity”), except if caused by the sole gross
negligence or willful misconduct of City. In connection with the foregoing waiver, Tenant

25

Airport Spa Lease
XpresSpa S.F. International, LLC



expressly waives the benefit of Section 1542 of the California Civil Code, which provides as
follows: “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

" CREDITOR DOES NOT KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN TO HIM MUST HAVE MATERIALLY
AFFECTED THE SETTLEMENT 'WITH THE DEBTOR.”

- 12.2 Indemnity. In addition to, and not in limitation of the foregoing, Tenant shall
forever indemnify, defend, hold and save City and each City Entity free and harmless of, from
and against any and all Losses caused in whole or in part by or arising out of (a) any act or
omission of Tenant or any Tenant Entity, (b) Tenant’s use of the Premises or operations at the
Airport, or (c) any default by Tenant or any Tenant Entity hereunder, whether or not Losses shall
be caused in part by any act, omission or negligence of City or any City Entity. The foregoing
indemnity shall not extend to any Loss caused by the sole gross negligence or willful misconduct
of City. '

123  “Losses”. For purposes hereof “Losses” shall mean any and-all losses, ligbilities,
judgments, suits, claims, damages, costs and expenses (including reasonable attorneys’ fees,
‘investigation costs, remediation costs, and court costs), of any kind or nature.

12.4 Immediate Obligation to Defend. Tenant specifically acknowledges that it has an
immediate and independent obligation to defend City or the City Entity from any claim which is
actually or potentially within the scope of the indemnity provision of this Section 12 or any other
indemnity provision under this Lease, even if such allegation is or may be groundless, fraudulent

' or false, and such obligation arises at the time such claim is tendered to Tenant and continues at
all times thereafier.

12.5 Notice. Without limiting the foregoing waiver and indemnity, each party hereto
shall give to the other prompt and timely written notice of any Loss coming to its knowledge
which in any way, directly or indirectly, contingently or otherwise, affects or might affect either,
and each shall have the right to participate in the defense of the same to the extent of its own

_ interest. ' : o

12.6  Insurance. Tenant shall procure and maintain during the Term the following
insurance: . - :

(a) Workers’ Compensation Insurance with Employer’s Liability limits not less
than $1,000,000 each accident.

(b) Comprehensive General Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage,
including Contractual Liability, Personal Injury, Products Liability and Completed Operations
Coverages. '

(6) Comprehensive Automobile Liability Insurance with limits not less than
$2,000,000 each occurrence Combined Single Limit for Bodily Injury and Property Damage,
including Employer’s ‘non-ownership liability and hired auto coverages. '
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(d) Property Insurance on an all risk form covering all Premises tenant

" improvements, fixtures, and equipment insuring against the perils of fire, lightning, extended
coverage perils, vandalism and malicious mischief in the demised premises in an amount equal
to the full replacement value of tenant improvements, fixtures and equipment.

(¢) Business Interruption Insurance insuring that the Base Rent will be paid to
City for a period of at least one (1) year if Tenant is unable to operate its business at the
Premises. Said insurance shall also cover business interruptions due to failures or interruptions
in telecommunications services, strikes, employee lockouts, riots, or other civil commotion. To
calculate Base Rent during any such interruption of business, the Gross Revenues for the 12-
month period immediately preceding the incident causing the business interruption shall be used.

policies in form and substance and issued by companies satisfactory to City and City’s City
Attorney. City may, upon reasonable notice and reasonable grounds increase or change the
required insurance hereunder, in which event Tenant shall obtain such required insurance.
Without limiting the generality of the foregoing, all Comprehensive General Liability Insurance,
and Comprehensive Automobile Liability Insurance, policies shall be endorsed to provide the
following: :

12.7  Form of Policies. All insurance required by. Tenant hereunder shall be pursuant to

(a Nalhe as additional insured the City and County of San Francisco, the Airport
Commission and its members, and all of the officers, agents, and employees of each of them
(collectively, “Additional Insureds™);

(b) That such policies are primary insurance to any other insurance available to
the Additional Insureds, with respect to any claims arising out of this Lease, and that insurance
applies separately to each insured against whom claim is made or suit is brought. '

: ¢) That the insurance company shall give thirty (30) days prior written notice to
City of cancellation, non-renewal or reduction in coverage or limits, delivered to City at City’s
Insurance/Deposit Notice Address.

12.8  Delivery of Policies or Certificates. Within five (5) days after Director’s request,
and in any event on or before the Commencement Date, Tenant shall provide to City copies of its
insurance policies or certificates thereof evidencing the above insurance, at City’s Insurance/
Deposit Notice Address. ' '

12.9  Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any
right of recovery against City for any loss or damage to the extent the same is required to be
covered by Tenant’s insurance hereunder. Tenant shall obtain from its insurer, if possible, a
waiver of subrogation the insurer may have against City or any City Entity in connection with

- any Loss covered by Tenant’s property insurance policy.

13. DEPOSIT

13.1. . Form of Deposit. On or before the date specified by the Director, Tenant will
deliver to Director a security deposit (the “Deposit™) in the Deposit Amount. Such Deposit shall
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be in the form of (a) a surety bond payable to City, naming City as obligee, in the form attached
as Exhibit C-1, and otherwise in form satisfactory to City’s City Attorney, and issued by a surety
company satisfactory to Director, or a (b) letter of credit naming City as beneficiary, in the form
attached as Exhibit C-2, and otherwise in form satisfactory to City’s City Attorney, issued by a
bank satisfactory to Director. Notwithstanding the foregoing, asmay be provided in the Airport’
Commission Policy on Concession Deposits (Resolution No. 04-0153, August 3, 2004) as the
same may be amended from time to time, Tenant shall be permitted to submit as the Deposit

~ alternative forms of deposit as specified therein. Such Deposit shall be renewed annually and

increased annually such that at all times, the Deposit 18 equal to one-half (¥2) the then current
Minimum Annual Guarantee, all at Tenant’s cost. Such Deposit shall be kept in full force and
effect during the Term to ensure the faithful performance by Tenant of all covenants, terms, and
conditions of this Lease, including payment of Rent. The sum designated as the “Deposit” is and
will remain the sole and separate property of City until actually repaid to Tenant {or at City’s
option, the last assignee (if any) of Tenant’s interest hereunder), said sum not being earned by
Tenant until afl provisions precedent for its payment to Tenant have been fulfilled. For Deposits
in the form of a bond.or jetter of credit, Tenant shall cause the surety company Of bank issuing
such bond or letter of credit to give Director notice in writing by registered mail at least forty-
five (45) days prior to the expiration date of such bond or letter of credit of its intention not to
renew said bond or letter of credit. '

13.2 Maintenance of Deposit. Tenant shall cause the Deposit to be increased from
time to time such that at all times the Deposit is equal to one-half (1/2) the then current
Minimum Annual Guarantee, all at Tenant’s cost. Tenant shall cause the bond or letter of credit
to be kept in full force and effect during the Term and any holdover period to ensure the faithful
performance by Tenant of all covenants, terms, and conditions of this Lease, including payment
of Rent. If and to the extent City accepts a Deposit which has an expiration date or :
cancellation/termination provision, Tenant shall cause the surety company of bank issuing such

' bond or letter of credit to give Director notice in writing by registered mail at least forty-five (45)

days prior to the expiration date of such bond or letter of credit of its intention not to renew or 1o
cancel or terminate said bond or letter of credit. Tenant shall cause such bond or letter of credit
to be renewed, extended, or replaced, at Tenant’s sole cost, at least thirty (30) days before the
expiration date of cancellation date of the bond or letter of credit, with another bond or letter of
credit that complies with the requirements herein. If Tenant fails to do so, City may, without
notice to Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security

* hereunder. Tepant shall cause all notices to be given to City under this Section 13 to be given to

City at City’s Insurance/Deposit Notice Address.

133  Alternative Forms of Dggosit. Notwithstanding the foregoing, if and to the extent

- alternative form(s) of Deposit are permitted pursuant to the Airport Bid Deposit and Performance
_ Guarantee Policy, as authorized by Commission Resolution No. 04-0153, as such Policy may €

amended from time t0 time, then Tenant may provide such alternative forms of Deposit. Tenant
shall cause such Deposit to be increased from time to time such that at all times the Deposit is
equal to one-half (1/2) the then current Minimum Annual Guarantee, all at Tenant’s cost.

13.4 Use of Deposit. If Tenant fails to pay Rent or otherwise defaults with respect to
any provision of this Lease, City may use, apply or retain all or any portion of the Deposit for the
payment of Rent or other charge in default or for the payment of any other sum to which City
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13.5  Other Agreements. If Tenant defaults with respect to any provision of any other
agreement between City and Tenant, including the Other Agreements, City may use, apply or
retain all or any portion of the Deposit for payment of any sum owing to City or to which City
may become obligated by reason of Tenant’s default or to compensate City for any loss or
damage which City may suffer thereby. Likewise, if Tenant defaults with respect to any
provision under thig Lease, City may use, apply, or retain all or any portion of any deposit
provided under any other agreement between City and Tenant, including the Other Agreements,

for payment of any sum owing to City or to which City may become obligated by reason of
Tenant’s default or to Compensate City for any loss or damage which ‘City_ may suffer thereby. In

14. DAMAGE OR DESTRUCTION

14.1  Partial Destruction of the Premises.
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(c) Notwithstanding the foregoing, if such damage is caused by an act or
omission to act of Tenant or a Tenant Entity, then Tenant shall repair such damage, promptly at
its sole cost and expense.

(d) In the event City elects to terminate this Lease pursuant to this Section 14.1,

" Tenant shall have the right within ten (10) days after receipt of the required notice to notify City
of Tenant’s intention to repair such damage at Tenant’s expense, without reimbursement from
City, in which event this Lease shall continue in full force and effect and Tenant shall proceed to
make such repairs as soon as reasonably possible. If Tenant does not give such notice within the
ten (10) day period, this Leasc shall be terminated as of the date specified in City’s notice. City
shall not be required to repair any injury or damage by fire or other cause, or to make any
restoration or replacement of any paneling, decorations, office fixtures, partitions, railings,
ceilings, floor covering, equipment, machinery or fixtures or any other improvements or property
installed in the Premises by Tenant or at the direct or indirect expense of Tenant. Tenant shall be
required to restore or replace same in the event of damage.

142 Total Destruction of Premises. If the improvements on the Premises are totally
destroyed during the Term from any cause whether or not covered by the insurance required
herein (including any destruction required by any authorized public authority), this Lease shall
- automatically terminate as of the date of such total destruction.

143  Partial Destruction of Terminal Building, If fifty percent (50%) or more of the
Terminal Building shall be damaged or destroyed by an insured risk, or if fifteen percent (15%)
or more of the Terminal Building shall be damaged or destroyed by an uninsured risk,
notwithstanding that the Premises may be unaffected thereby, each of City and Tenant may elect
to terminate this Lease by giving notice to the other within ninety (90) days from the date of
occurrence of such damage or destruction, in which event the Term of this Lease shall expire on
a mutually agreed upon date and Tenant shall thereupon surrender the Premises to City as
required hereunder.

144 Damage Near End of the Term. If during the last year of the Term the
improvements on the Premises are partially destroyed or damaged, City may at City’s option
‘terminate this Lease as of the date of occurrence of such damage by giving written notice to
Tenant of City’s election to do so within thirty (30) days afier the date of occurrence of such
damage. In the event City elects to terminate this Lease pursuant hereto, Tenant shall have the
right within ten (10) days after receipt of the required notice to notify City in writing of Tenant’s

intention to repair such damage at Tenant’s expense, without reimbursement from City, in which '

event this Lease shall continue in full force and effect and Tenant shall proceed to make such
repairs as soon as reasonably possible. '

14.5 No Abatement of Rent; Tenant’s Remedies.

(a) If the Premises are partially destroyed or damaged, Tenant shall have no claim
* against City for any damage suffered by reason of any such damage, destruction, repair or
restoration. Tenant waives California Civil Code Sections 1932(2) and 1933(4) providing for
termination of hiring upon destruction of the thing hired.
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(b) In no event will Tenant be entitled to an abatement of Rent resulting from any
damage, destruction, repair, or restoration described herein. '

15. DEFAULT; REMEDIES

15.1 Event of Default. The occurrence of any one or more of the following events
-shall constitute a breach of this Lease and an “Event of Default” hereunder: :

(a) Tenant shall fail duly and punctually to pay Rent, or to make any other
payment required hereunder, when due to City, and such failure shall continue beyond the date
specified in a written notice of such default from Director, which date shall be no earlier than the

~third (3™ ) day after the effective date of such notice. Notwithstanding the foregoing, in the
event there occurs two (2) defaults in the payment of Rent or other payment during the Term,
thereafter Tenant shall not be entitled to, and City shall have no obligation to give, notice of any
further defaults in the payment of Rent or other payment. - In such event, there shall be deemed to
occur an “Event of Default” immediately upon Tenant’s failure to duly and punctually pay Rent
or other payment hereunder; or :

, (b) Tenant shall become insolvent, or shall take the benefit of any present or

-future insolvency statute, or shall make a general assignment for the benefit of creditors, or file a
voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for its
reorganization, or the readjustment of its indebtedness under the federal bankruptcy laws, or
under any other law or statute of the United States or of any state thereof, or consent to the
appointment of a receiver, trustee, or liquidator of any or substantially all of its property; or

(¢) A petition under any part of the federal bankruptcy laws, or an action under
any present or future insolvency law or statute, shall be filed against Tenant and shall not be
dismissed within thirty (30) days after the filing thereof; or ,

(d) There shall occur a Transfer without the prior approval of the City; or
(¢) Tenant shall voluntarily abandon, desert or vacate the Premises; or

: H Any lien shall be filed against the Premises as a result of any act or omission
of Tenant, and shall not be discharged or contested by Tenant in good faith by proper legal
proceedings within twenty (20) days after receipt of notice thereof by Tenant; or '

(g) Tenant shall fail to provide, maintain, increase, or replace, the Deposit as
~ required herein; or :

(h) Tenant shall fail to obtain and maintain the insurance required hereunder, or
provide copies of the policies or certificates to City as required herein; or

(1) Tenant shall fail to keep, perform and observe each and every other promise,
covenant and agreement set forth in this Lease, and such failure shall continue for a period of
more than three (3) days after delivery by Director of a written notice of such failure (the “First
Notice”); or if satisfaction of such obligation requires activity over a period of time, if Tenant
fails to commence the cure of such failure within three (3) days after receipt of the First Notice,
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or thereafter fails to diligently prosecute such cure, or fails to actually cause such cure within one
hundred twenty (120) days after the giving of the First Notice; or .-

(j) Tenant shall use or give its permission to any person to use any portion of
Airport or the Terminal Buildings used by Tenant under this Lease for any illegal purpose, or
any purpose not approved by Director; or

(k) There shall occur a default under any other agreement between Tenant and
City, including the Other Agreements, if any, and such default is not cured as may be provided in
such agreement; provided, however, that nothing herein shall be deemed to imply that Tenant
shall be entitled to additional notice or cure rights with respect to such default other than as may
‘be provided in such other agreement.

15.2  Statutory Notices. Notwithstanding anything to the contrary in this Section 15,
any written notice, other than as specifically set forth in this Section 15, réquired by any statute
or law now or hereafter in force is hereby waived by Tenant to the fullest extent available under
law. Any notice given by City pursuant to Section 15.1 may be the notice required or permitted
pursuant to Section 1161 et seq. of the California Code of Civil Procedure or successor statutes,
and the provisions of this Lease will not require the giving of a notice in addition to the statutory
notice to terminate this Lease and Tenant’s right to possession of the Premises. The periods
specified in Section 15.1 within which Tenant is permitted to cure any default following notice
from City will run concurrently with any cure period provided by applicable laws.

) 15.3 Remedies. Upon the occurrence and du;ring the continuance of an Event of
Default, City shall have the following rights and remedies in addition to all other rights and
remedies available to City at law or in equity: : »

(a) City shall have the rights and remedies provided by California Civil Code
Section 1951.2 (damages on termination for breach), including the right to terminate Tenant’s
right to possession of the Premises. In the event this Lease is so terminated, City may recover
from Tenant the following damages:

1) The “worth at the time of the award” of the unpaid Rent earned
to the time of termination hereunder; , '

(i)  The “worth at the time of the award” of the amount by which the
unpaid Rent which would have been earned after termination until the time of award exceeds the
amount of such rental loss that Tenant proves could be reasonably avoided; and '

_ (iii) The “worth at the time of the award” of the amount by which the
unpaid Rent for the balance of the Term after the time of award exceeds the amount of such
rental loss that Tenant proves could be reasonably avoided; and

@iv) Any dther amount necessary to compensate City for all the
detriment proximately caused by Tenant’s failure to perform its obligations under this Lease or
which in the ordinary course of things would be likely to result therefrom.
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For purposes of the foregoing, the “worth at the time of award” of the amounts referred to in
clauses (i) and (ii) above is computed by allowing interest at the lower of 18% per annum and the
highest rate legally permitted under applicable law. The “worth at the time of award” of the
amount referred to in clause (jii) above is computed by discounting such amount at the discount
rate of the Federal Reserve Bank of San Francisco at the time of award plus 1% (one percent).
Notwithstanding any other provisions hereof, any efforts by City to mitigate damages caused by
- Tenant’s breach of this Lease shall not constitute a waiver of City’s right to recover damages
hereunder and shall not affect the right of City to indemnification pursuant to the provisions of
Section 12 [Waiver; Indemnity; Insurance] hereof. For purposes of calculating City’s damages
comprising Base Rent based on Gross Revenues, that amount will be computed by determining
the highest Base Rent accruing in any Lease Year during the immediately preceding three Lease
Years or such shorter period if the Term prior to termination was less than three Leasc Years.
Tenant agrees that Tenant’s obligations under this Lease, including the payment of Base Rent,
are independent covenants and are not conditioned on the covenants or warranties of City.

(b) City shall have the right and remedy described in California Civil Code
Section 1951.4. City may elect not to terminate this Lease and let this Lease continue, in which
case City may enforce all its rights and remedies under this Lease, including the right to recover
Rent as it becomes due under this Lease. Acts of maintenance or preservation or efforts to relet
the Premises or the appointment of a receiver upon the initiative of City to protect City’s interest

under this Lease shall not constitute a termination of Tenant’s right to possession.

-+ (c) City shall have the right and power, as attorney in fact for Tenant, to enter and
to sublet the Premises, to collect rents from all subtenants and to provide or arrange for the
provision of all services and fulfill all obligations of Tenant (as permitted in accordance with the
terms of this Lease) and City is hereby authorized on behalf of Tenant, but shall have absolutely
no obligation, to provide such services and fulfill such obligations and to incur all such expenses
and costs as City deems necessary in connection therewith. Tenant shall be liable immediately to
City for all costs and expenses City incurs in collecting such rents and arranging for or providing
such services or fulfilling such obligations. City is hereby authorized, but not Gbligated,_ to relet
the Premises or any part thereof on behalf of Tenant, to incur such expenses as may be necessary
to effect a relet and make said relet for such term or terms, upon such conditions and at such
rental as City in its sole discretion may deem proper. Tenant shall be liable immediately to City
for all reasonable costs City incurs in reletting the Premises required by the reletting, and other
costs. If City relets the Premises or any portion thereof, such reletting shall not relieve Tenant of
any obligation hereunder, except that City shall apply the rent or other proceeds actually
collected by it as a result of such reletting against any amounts due from Tenant hereunder to the
extent that such rent or other proceeds compensate City for the nonperformance of any obligation
of Tenant hereunder. Such payments by Tenant shall be due at such times as are provided
elsewhere in this Lease, and City need not wait until the termination of this Lease, by expiration
of the Term hereof or otherwise, to recover them by legal action or in any other manner. City
may execute any lease made pursuant hereto in its own name, and the lessee thereunder shall be
under no obligation to see to the application by City of any rent or other proceeds, nor shall
Tenant have any right to collect any such rent or other proceeds. City shall not by any reentry or
other act be deemed to have accepted any surrender by Tenant of the Premises or Tenant’s
* interest therein, or be deemed to have otherwise terminated this Lease, or to have relieved Tenant
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of any obligation hereunder, unless City shall have given Tenant expfcss written notice of City’s
_ election to do so as set forth herein. -

(d) City shall have the right to have a receiver appointed upon application by City
to take possession of the Premises and to collect the rents or profits therefrom and to exercise all
other rights and remedies pursuant to this Section 15.3. ' '

(€) City shall have the right to enjoin, and any other remedy or right now or |
hereafter available to a landlord against a defaulting tenant under the laws of the State of
California or the equitable powers of its courts, and not otherwise specifically reserved herein.

() City may elect to terminate any other agreement between Tenant and City,
including the Other Agreements, if any. ‘ ’

154 City’s Right to Perform. All agreements and provisions to be performed by
Tenant under any of the terms of this Lease shall be at its sole cost and expense and without any
abatement of Rent. If Tenant shall fail to make any payment or perform any act on its part to be
performed hereunder and such failure shall continue for ten (10) days after notice thereof by
City, City may, but shall not be obligated to do so, and without waiving or releasing Tenant from
any obligations of Tenant, make any such payment or perform any such other act on Tenant’s
part to be made or performed as provided in this Lease. All sums so paid by City and all
necessary incidental costs shall be deemed additional rent hereunder and shall be payable to City
on demand, and City shall have (in addition to any other right or remedy of City) the same rights
and remedies in the event of the nonpayment thereof by Tenant as in the case of default by
Tenant in the payment of Rent. ’

15.5 Rights Related to Termination. In the event of any termination based on any
breach of the covenants, terms and conditions contained in this Lease, City shall have the option
at once and without further notice to Tenant to enter upon the Premises and take exclusive
possession of same. City may remove or store any personal property located therein, at the sole
cost and expense of Tenant without City being liable to Tenant for damage or loss thereby
sustained by Tenant. Upon such termination by City, all rights, powers and privileges of Tenant
hereunder shall cease, and Tenant shall immediately vacate any space occupied by it under this
Lease, and Tenant shall have no claim of any kind whatsoever against City or any City Entity by
reason of such termination, or by reason of any act by City or any City Entity incidental or
related thereto. In the event of the exercise by City of such option to terminate, Tenant shall
have no right to or claim upon any improvements or the value thereof, which may have been
previously instalied by Tenant in or on the Premises.

15.6 Cumulative Rights. The exercise by City of any remedy provided in this Lease
shall be cumulative and shall in no way affect any other remedy available to City under law or

equity.

'15.7 Prepayment. As provided in Section 4.10 [Prepay Rent], if Tenant defaults in the
- payment of Rent, City may require prepayment of Rent. Such right shall be in addition to and
pot in lieu of any and all other rights hereunder, or at law or in equity. '
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15.8  Fines. If Tenant defaults under any of the Lease terms specified below, Director
may elect to impose the fines described below on the basis of per violation per day:

Violation Section . Fine
- Violation of Premises Clause ‘ 1 - 8100
Violation of Use Section 3 - $300
Failure to cause operations or Pfemises to comply with Laws 3.13 , $100
Failure to submit required documents and reports, including Sales 4.4, 4.5, and $100
Reports others
Constrﬁction or Alterations without City approval 7 " 3100
Failure to make Vrequired repairs 9 $300
Unauthorized advertising or signage : 10 -$100
Failure to obtain/maintain insurance 12 _ 0 $300
Failure to obtain or maintain Deposit ‘ ' 13 $300
Failure to abide by any other tetm in this Lease $300

Director’s right to impose the foregoing Fines shall be in addition to and not in lieu of
any and all other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no
obligation to Tenant to impose F ines on or otherwise take action against any other tenant at the
Airport. Such Fines shall constitute “Additional Rent.” :

15.9 City Lien. Tenant hereby grants to City a lien upon and security interest in all
fixtures, chattels and personal property of every kind now or hereafter to be placed or installed in
or on the Premises, and agrees that in the event of any default on the part of Tenant City has all
the rights and remedies afforded the secured party by the chapter on “Default” of the Uniform
Commercial Code in the state wherein the Premises.are located on the date of this Lease and -
may, in connection therewith, also (a) enter on the Premises to assemble and take possession of
the collateral, (b) require Tenant to assemble the collateral and make its possession available to
the City at the Premises, (c) enter the Premises, render the collateral, if equipment, unusable and
dispose of it in a manner provided by the Uniform Commercial Code on the Premises. Tenant
agrees to execute such instruments as City may request to perfect such lien, and desi gnates also
Director his attorney-in-fact for purposes of executing such documents.

15.10 Commencement of Legal Actions. Any legal action by City to enforce any
obligation of Tenant or in the pursuit of any remedy hereunder shall be deemed timely filed if
commenced at any time prior to one (1) year after the expiration or termination of the Term
hereof or prior to the expiration of the statutory limitation period that would be applicable except
for this Section 15.10, whichever period expires later.

15.11 Waiver of Notice. Except as otherwise expressly provided in this Section 15,
Tenant hereby expressly waives, so far as permitted by law, the service of any notice of intention
to enter or re-enter provided for in any statute, or of the institution of legal proceedings to that
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end, and Tenant, for and on behalf of itself and all persons claiming through or under Tenant,
also waives any right of redemption or relief from forfeiture under California Code of Civil -
Procedure Sections 1174 or 1179, or under any other present or future law, if Tenant is evicted or
City takes possession of the Premises by reason of any default by Tenant hereunder.

16. SURRENDER

Tenant shall at the end of the Term surrender to City the Premises and all Alterations,
additions and improvements thereto in the same condition as when received, ordinary wear and
tear and damage by fire, earthquake, act of God, or the elements excepted. Subject to City’s
right to require removal pursuant to Section 7 [Investments; Alterations] hereof, all Alterations
and improvements installed in the Premises by Tenant (other than Tenant’s trade fixtures), shall,
without compensation to Tenant, then become City’s property free and clear of all claims to or
against them by Tenant or any third person. In the event that Tenant shall fail to remove its
personal property, including trade fixtures, on or before the Expiration Date, such personal
property shall become City’s property free and clear of all claims to or against them by Tenant or
any third person. In such event, City shall not be responsible for any Losses related to such
personal property, and City may sell or otherwise dispose of such personal property.

17. HAZARDOUS MATERIALS

17.1 Definitions. As used herein, the following terms shall have the meanings -
hereinafter set forth:

(a) “Environmental Laws” shall mean any federal, state, local or administrative
law, rule, regulation, order or requirement relating to industrial hygiene, environmental
conditions or Hazardous Materials, whether now in effect or hereafter adopted, including the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(42 U.S.C. Sections 9601, et seq.), the Resources Conservation and Recovery Act of 1976 (42
U.S.C. Section 9601, et seq.), the Clean Water Act (33 U.S.C. Section 1251, et seq.), the Safe
Prinking Water Act (14 U.S.C. Section 401, et seq.), the Hazardous Materials Transportation
Act (49 U.S.C. Section 1801, et seq.), the Toxic Substance Control Act (15 U.S.C. Section 2601,
et seq.), the California Hazardous Waste Control Law (California Health and Safety Code
Section 25100, et seq.), the Porter-Cologne Water Quality Control Act {California Water Code
Section 13000, et seq.), and the Safe Drinking Water and Toxic Enforcement Act of 1986
(California Health and Safety Code Section 25249.5, et seq. :

: (b) “Hazardous Material” shall mean any material that, because of its quantity,
concentration or physical or chemical characteristics, is deemed by any federal, state or local
governmental authority to pose a present or potential hazard to human health or safety or to the
environment. “Hazardous Material” includes, without limitation, any material or substance
defined as a “hazardous substance,” or “pollutant” or “contaminant” pursuant to any
Environmental Law; any asbestos and asbestos containing materials; petroleum, including crude
oil or any fraction thereof, natural gas or natural gas liquids; and any materials listed in the
Airport’s TI Guide.

.36
Airport Spa Lease
XpresSpa S.F. International, LLC



(c) “Release” when used with respect to Hazardous Material shall include any
actual or imminent spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing into or inside the Building, or in, on, under
or about the Property.

(d) “Pre-Existing Condition” means the existence of any Hazardous Materials -
on the Premises immediately prior to the Commencement Date.

‘17.2 Tenant’s Covenants.

(a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Material to
be brought upon, kept, used, stored, generated or disposed of in, on or about the Premises or the’
Airport, or transported to or from the Premises or the Airport; provided that Tenant may use
such substances as are customarily used in retail sales so long as such use is in compliance with
all applicable Environmental Laws and the Airport’s TI Guide.

(b) Tenant shall handle Hazardous Materials discovered or introduced on the
Premises during the Term in compliance with all Environmental Laws and the Airport’s TI
Guide. Tenant shall protect its cmployees and the general public in accordance with all
Environmental Laws.

(c) In the event Tenant becomes aware of the actual or possible Release of
Hazardous Materials on the Premises or elsewhere on the Airport, Tenant shall promptly give
notice of the same to City. Without limiting the generality of the foregoing, Tenant shall give
notice to City of any of the following: (i) notice of a Release of Hazardous Materials given by
Tenant, any subtenant, or other occupant to any governmental or regulatory agency; (ii) notice of
a violation or potential or alleged violation of any Environmental Law received by Tenant, any
subtenant, other occupant on the Premises from any governmental or regulatory agency; (iii) any
inquiry, investigation, enforcement, cleanup, removal, other action that is instituted or threatened
by a government or regulatory agency; (iv) any claim that is instituted or threatened by a third
party against Tenant, aiy subtenant, or other occupant on the Premises that relates to Hazardous
Materials; and (v) any notice of termination, expiration, or material amendment to any
environmental operating permit or license necessary for the use of the Premises.

(d) At Director’s request, Tenant shall provide information necessary for C1ty to
confirm that Tenant is complying with the foregoing covenants

17.3 Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless
City from and against any and all Losses arising during or after the Term as a result of or arising
from: (a) a breach by Tenant of its obligations contained in the preceding Section 17.2 [Tenant’s
Covenants], or (b) any Release of Hazardous Material from, in, on or about the Premises or the
Airport caused by the act or omission of Tenant or any Tenant Entity, or (c) the existence of any
Hazardous Materials on the Premises, except to the extent that Tenant can demonstrate that such
Hazardous Materials constltutcs a Pre-Existing Condition. :

17.4 Environmental Audit. Upon reasonable notice, Directbr shall have the right but
not the obligation to conduct or cause to be conducted by a firm acceptable to Director, an
environmental audit or any other appropriate investigation of the Premises for possible
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environmental contamination. Such investigation may include environmental sampling and
equipment and facility testing, including the testing of secondary contamination. No such testing
or investigation shall limit Tenant’s obligations hereunder or constitute a release of Tenant’s
obligations therefor. Tenant shall pay all costs associated with said investigation in the event
such investigation shall disclose any Hazardous Materials contamination as t0 which Tenant is
liable hereunder. '

17.5 Closure Permit. Prior to the termination of expiration of this Lease, Director shall
have the right to require Tenant to file with the City an application for 2 Closure Permit for
decontamination of the site and investigation and removal of all Hazardous Materials in
compliance with the Airport’s TI Guide, the Airport Rules, and all Laws. The Closure Permit
may require a plan for long-term care and surveillance of any contamination allowed to remain at
the Premises or Airport property and an acknowledgment of responsibility and indemnification
for any and all Losses associated with any such contamination. Without limiting the foregoing
proviision, City reserves the right to require Tenant to, and in such event Tenant shall, at Tenant’s
sole cost and expense, decontaminate the Premises and remove any Hazardous Materials

discovered during the Term, except those Hazardous Materials which constitute Pre-Existing
Conditions. Such removal shall be performed to the Director’s reasonable satisfaction.

18. EMINENT DOMAIN

18.1 Definitions. For purposes of this Section 18, the following capitalized terms shall
have the following meanings: ’

(a) “Award” means all compensation, sums of value paid, awarded or received
for a Taking, whether pursuant to judgment, agreement, settlement or otherwise.

(b) “Date of Taking” means the earlier of: (a) the date upon which title to the
portion of the Premises taken passes to and vests in the condemnor, and (b) the date on which.
Tenant is dispossessed

(c) “Taking” means 2 taking or damaging, including severance damage, by
eminent domain, inverse condemnation or for any public or quasi-public use under applicable
Laws. A Taking may occur pursuant to the recording of a final order of condemnation, or by
voluntary sale or conveyance in lieu of condemnation or in settlement of a condemnation action.

182 General. If during the Term or during the period between the execution of this
Lease and the Commencement Date, any Taking of all or any part of the Premises or any interest
in this Lease occurs, the rights and obligations of the parties hereunder shall be determined
pursuant to this Section 18. City and Tenant intend that the provisions hereof govern fully in the
event of a Taking and accordingly, the Parties each hereby waives any right to terminate this
Leasein whole or in part under Sections 1265.120 and 1265.130 of the California Code of Civil
Procedure or under any similar Law now or hereafter in effect.

- 183 - Total Taking; Automatic Termination. If a total Taking of the Premises OCCUTS,
then this Lease shall terminate as of the Date of Taking.
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terminate.
(b) If a partial Taking of a material portion of the Terminal occurs, City shall
have the right to terminate this Lease in its entirety. ‘

(c) City’s elections to terminate this Lease pursuant to this Section 18 shall be
exercised by City’s giving notice to Tenant on or before the date that is one hundred twenty
(120) days after the Date of Taking, and thereafter this Lease shall terminate upon on the thirtieth
(30th) day after such notice is given. : . ' :

'18.5 - Tenant Monet Obligations; Award. Upon termination of this Lease pursuant to
an election under Section 18.4 [Partial Taking; Election to Terminate] above, then: (a) Tenant’s
obligation to pay Base Rent shall continue up until the date of termination, and thereafier shall

18.6 Partial Taking; Continuation of I ease, if a partial Taking of the Premises occurs
and this Lease is not terminated in its entirety under Section 18.4 [Partial Taking; Election to
Terminate] above, then this Lease shall terminate as to the portion of the Premises so taken, but
shall remain in full force and effect as to the portion not taken, and the rights and obligations of
- the Parties shall be as follows: () the Minimum Annual Guarantee shall be adjusted by Director

- to reflect the Taking, and (b) City shall be entitled to the entire Award in connection therewith
(including, but not limited to, any portion of the Award made for the value of the leasehold estate

18.7  Temporary Takings. Notwithstanding anything to contrary in this Section, if a
- Taking occurs with respect to all or any part of the Premises for a limited period of time not in
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19. -CITY AND OTHER GOVERN]\’IENTAL PROVISIONS

19.1 MacBride Principles - Northern Ireland. Pursuant to San Francisco
Administrative Code §12.F.5, the City and County of San Francisco urges companies doing -
business in Northern Ireland to move towards resolving employment inequities, and encourages
such companies to abide by the MacBride Principles. The City and County of San Francisco
urges San Francisco companies to do business with corporations that abide by the MacBride
Principles. By signing below, the person executing this agreement on behalf of Tenant
acknowledges that he or she has read and understood this section. :

19.2 Charter. The terms of this Lease shall be governed by and subject to the budget
and fiscal provisions of the Charter of the City and County of San Francisco. :

19.3  Tropical Hardwood and Virgin Redwood Ban. The City-and County of
San Francisco urges companies not to import, purchase, obtain or use for any purpose, any
tropical hardwood, tropical hardwood woed product, virgin redwood or virgin redwood wood
product. Except as expressly permitted by the application of Sections 802(b) and 803(b) of the
San Francisco Environmental Code, Tenant shall not provide any items to the construction of
Alterations, or otherwise in the performance of this Lease which are tropical hardwoods, tropical
hardwood wood products, virgin redwood, or virgin redwood wood products. In the event
Tenant fails to comply in good faith with any of the provisions of Chapter 8 of the San Francisco
Environmental Code , Tenant shall be liable for liquidated damages for each violation in any
amount equal to Tenant’s net profit on the contract, or five percent (5%) of the total amount of
the contract dollars, whichever is greater.

19.4 No Representations. Tenant acknowledges and agrees that neither City nior any
person on behalf of City has made, and City hereby disclaims, any representations or warranties, ..
express or implied, regarding the business venture proposed by Tenant at the Airport, including
any statements relating to the potential success or profitability of such venture. Tenant
represents and warrants that it has made an independent investigation of all aspects of the
business venture contemplated by this Lease and the Permitted Use. :

19.5 Effect of City Approvals. Notwithstanding anything to the contrary herein,
Tenant acknowledges and agrees that City is entering into this Lease as a landowner, and not as a
regulatory agency with police powers. Accordingly, any construction, alterations, or operations
contemplated or performed by Tenant hereunder may require further authorizations, approvals,
or permits from governmental regulatory agencies, including the Airport’s Quality Control
Department. Nothing in this Lease shall limit Tenant’s obligation to obtain such other
authorizations, approvals, or permits. No inspection, review, or approval by City pursuant to this
Lease shall constitute the assumption of, nor be construed to impose, responsibility for the legal
or other sufficiency of the matter inspected, reviewed, or approved. In particular, but without
limiting the generality of the foregoing, in approving plans and specifications for Alterations,
City (a) is not warranting that the proposed plan or other action complies with applicable Laws,
and (b) reserves its right to insist on full compliance in that regard even after its approval has
been given or a permit has been issued. -
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' 19.6 Limitation on Damages. Notw1thstand1ng anything to the contrary herein, in no
event will City or any City Entity be liable to Tenant or any Tenant Entity for any consequential,
incidental, or special damages, or special damages, or lost revenues or lost profits. :

19.7 Sponsor’s Assurance Agreement. This Lease shall be subordinate and subject to
the terms of any “Sponsor’s Assurance Agreement” or any like agreement heretofore or
hereinafier entered into by City and any agency of the United States of America.

19.8  Federal Nondiscrimination Regulations.

(a) Tenant understands and acknowledges that City has given to the United States
of America, acting by and through the Federal Aviation Administration, certain assurances with -
respect to nondiscrimination, which have been required by Title VI of the Civil Rights Act of
1964, as effectuated by Title 49 of the Code of Federal Regulations, Subtitle A - Office of the
Secretary of Transportation, Part 21, as amended, as a condition precedent to the government
making grants in aid to City for certain Airport programs and activities, and that City is required
" under said Regulations to include in every agreement or concession pursuant to which any
person or persons other than City, operates or has the right to operate any facility on the Airport
providing services to the public, the following covenant, to which Tenant agrees as follows:
“Tenant in its operation at and use of San Francisco International Airport, covenants that (1) no
person on the grounds of race, color, or national origin shall be excluded from participation in,
denied the benefits of, or be otherwise subjected to discrimination in the use of said facilities;

(2) that in the construction of any improvements on, over, or under such land and the furnishing
of services thereon, no person con the grounds of race, color, or national origin shall be excluded
from participation in, denied the benefits of, or otherwise be subjected to discrimination, and (3)
that the grantee, licensee, permittee, etc., shall use the Premises in compliance with all other
requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Subtitle A, Office
of the Secretary of Transportation, Part 21, Nondiscrimination in Federally-Assisted Programs of
the Department of Transportation Effectuatlons of Title VI of the Civil Rights Act of 1964 and
as said regulations may be amend .

(b) (i) This agreement is subject to the requirements of the U.S. Department of
Transportation’s regulations, 49 CFR part 23. The concessionaire or contractor agrees that it will
not discriminate against any business owner because of the owner’s race, color, national origin,
or sex in connection with the award or performance of any concession agreement, management
contract, or subconiract, purchase or lease agreement, or other agreement covered by 49 CFR
part 23. (ii) The concessionaire or contractor agrees to include the above statements in any

-subsequent concession agreement or contract covered by 49 CFR part 23 that it enters and cause
those businesses to similarly include the statements in the further agreements.

19.9. Federal Affirmative Action Regulations. Tenant assures that it will undertake an
affirmative action program as required by 14 CFR Part 152, Subpart E, to insure that no person
shall on the grounds of race, creed, color, national origin, or sex be excluded from participating
in any employment activities covered in 14 CFR Part 152, Subpart E. Tenant assures that no
person shall be excluded on these grounds from participating in or receiving the services or
benefits of any program or activity covered by this subpart. Tenant assures that it will require
that its covered sub-organizations provide assurances to Tenant that they similarly will undertake
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affirmative action programs and that they will requiré assurances from their sub-organizations, as
required by 14 CFR Part 152, Subpart E, to the same effect. '

19.10 City’s Nondiscrimination Ordinance.

_ (a) In the performance of this agreement, Tenant agrees not to discriminate
against any employee, City and County employee working with Permittee, applicant for
employment Tenant, or against any person seeking accommodations, advantages, facilities,
privileges, services, Of membership in all business, social, or other establishments or
organizations operated by Tenant, on the basis of the fact or perception of a person’s race, color,
creed, religion, national origin, ancestry, age, height, weight, sex, sexual orientation, gender
identity, domestic partner status, marital status, disability or Acquired Immune Deficiency
Syndrome or HIV status (ATDS/HIV status), or association with members of such protected

- classes, or in retaliation for opposition to discrimination against such classes. . S

(b) Tenant shall include in all subleases and other subcontracts relating to the
Premises hereunder a non-discrimination clause in substantially the form of subsection (a) above.
In addition, Tenant shall incorporate by reference in all subleases and other subcontracts the
provisions of Sections 12B.2(a), 12B.2(c}-(k), and 12C.3 of the San Francisco Administrative
Code and shall require all subtenants and other subcontractors to comply with such provisions.
Tenant's failure to comply with the obligations in this subsection shall constitute a material
breach of this Lease. ‘

(c) Tenant does not as of the date of this Lease and will not during the Term, in
any of its operations in San Francisco, where the work is being performed for the City, or
elsewhere within the United States, discriminate in the provision of bereavement leave, family
medical leave, health benefits, membership or membership discounts, moving expenses, pension
and retirement benefits or travel benefits, as well as any benefits other than the benefits specified
above, between employees with domestic partners and employees with spouses, and/or between
the domestic partners and spouses of such employees, where the domestic partnership has been
registered with a govermncntal entity pursuant to state or local law authorizing such registration,
subject to the conditions set forth in Section 12B.2(b) of the San Francisco Administrative Code.

(d) Tenant hereby represents that prior to execution of this Lease (i) Tenant
executed and submitted to the Human Rights Commission of the City and County of San
Francisco (the “HRC”) the “Chapter 12B Declaration: Nondiscrimination in Contracts and
Benefits” form (Form HRC-12B-101)", with supporting documentation, and (ii) the HRC
approved such form.

() The provisions of Chapters 12B and 12C of the San Francisco Administrative
Code relating to non-discrimination by parties contracting for the lease of City property are
incorporated in this Section by reference and made a part of this Lease as though fully set forth
herein. Tenant shall comply fully with and be bound by all of the provisions that apply to this.
Lease under such Chapters of the Administrative Code, including but not limited to the remedies
provided in such Chapters. Without limiting the foregoing, Tenant understands that pursuant (o
Section 12B.2(h) of the San Francisco Administrative Code, penalty of $50 for each person for
each calendar day during which such person was discriminated against in violation of the

‘ 42
Airport Spa Lease
XpresSpa S.F. International, LLC



provisions of this Lease may be assessed against Tenant and/or deducted from any payments due
Tenant. '

19.11 Conflict of Interest. Through its execution of this Agreement, Tenant
acknowledges that it is familiar with the provisions of section 15.103 of City's Charter, Article
I, Chapter 2 of City's Campaign and Governmental Conduct Code, and sections 87100 et seq
and sections 1090 et seq. of the Government Code of the State of California, and certifies that it
does not know of any facts which constitute a violation of said provision and agrees that if it
becomes aware of any such fact during the term of this Agreement it shall immediately notify
Landlord. '

19.12  Prevailing Rates of Wage. Tenant shall abide by Airport Commission Policy
No. 80-0031, requiring that Tenant pay generally prevailing rates of salaries, wages, and
employee benefits, to its employees working at San Francisco International Airport pursuant to
this Lease. : :

19.13  Declaration Regarding Airport Private Roads. Tenant hereby acknowledges and
agrees that all roads existing at the date of execution hereof within the boundaries of the Airport,
as shown on the current official Airport plan and as it may be revised, are the private property

Airport Road as shown on said Airport Plan, and with the exception of that portion of the North
Airport Road which runs from the off and on ramps of the State Bayshore Freeway to the
intersection with said old Bayshore Highway as shown on said Airport Plan. It further
acknowledges that any and all roads hereafter constructed or opened by City within the Airport
boundaries will be the private property and road of City, unless otherwise designated by
appropriate action.

19.14  No Relocation Assistance; Waiver of Claims. Tenant acknowledges that it will
. Dot be a displaced person at the time this Lease is terminated or expires by its own terms, and
Tenant fully releases, waives, and discharges forever any and all claims or other Losses, against

19.15 Drug-Free Workplace. Tenant acknowledges that pursnant to the Federal Drug-
Free Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a
controlled substance is prohibited on City premises. Any violation of this prohibition by Tenant
- or any Tenant Entity shall constitute a default hereunder.

19.16 Compliance with Americans With Disabilities Act. Tenant acknowledges that, _
pursuant to the ADA, programs, services and other activities provided by a public entity, whether.
'directly or through a contractor, must be accessible to the disabled public. Tenant shall provide
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the services specified in this Lease in a manner that complies with the ADA and any and all other
applicable federal, state and local disability rights legislation. Tenant agrees not to discriminate
against disabled persons in the provision of services, benefits or activities provided under this
Lease and further agrees that any violation of this prohibition on the part of Tenant, its ’

employees, agents or assigns shall constitute 2 material breach of this Lease.

19.17 Sunshine Ordinance. Tn accordance with Section 67.24(e) of the San Francisco
Administrative Code, contracts, contractors’ bids, leases, agreements, T€SpoDSes to Requests for
Proposals,-and all other records of communications between City and persons of firms seeking
contracts will be open to inspection immediately after a contract has been awarded. Nothing n
this provision requires the disclosure of a private person’s o organization’s net worth or other
proprietary firiancial data submitted for qualification for a contract, lease, agreement or other
benefit until and uniess that person of organization is awarded the contract, lease, agreement or
benefit. Information provided which is covered by this paragraph will be made available to the
public upon request.

19.18 [INTENTIONALLY DELETED]

19.19  Pesticide Prohibition. Tenant shall cor ply with the provisions of Section 308 of
Chapter 3 of the San Francisco Environment Code (the “Pesticide Ordinance”) which
(i) prohibit the use of certain pesticides on City property, (i) require the posting of certain
notices and the maintenance of certain records regarding pesticide usage and (jii) require Tenant
to submit to the Airport an integrated pest management (“TPM”) plan that (a) lists, to the extent
reasonably possible, the types and estimated quantities of pesticides that Tenant may need to
apply to the Premises during the terms of this Lease, (b) describes the steps Tenant will take to.
meet the City’s IPM Policy described in Section 300 of the Pesticide Ordinance and '
(c) identifies, by name, title, address and telephone number, an individual to act as the Tenant’s
primary IPM contact person with the City. In addition, Tenant shall comply with the
requirements of Sections 303(a) and 303(b) of the Pesticide Ordinance.

19.20 First Source Hiring. Tenant shall comply with the San Francisco First Source
Hiring Ordinance (Board of Supervisors Ordinance No. 264-98) in cooperation with the Airport
Commission Office of Employment and Community Partnerships pursuant to the First Source
Hiring Agreement entered into between the Airport Commission and the Tenant concurrently
herewith, and incorporated herein by reference.

, 19.21 Labor Peace/Card Check Rule. Without limiting the generality of other
provisions herein requiring Tenant to comply with all Airport Rules, Tenant shall comply with
the Airport’s Labor Peace/Card Check Rule, adopted on February 1, 2000, pursuant to Airport
Commission Resolution No. 00-0049 (the “Labor Peace/Card Check Rule”). Capitalized
terms not defined in this provision are defined in the Labor peace/Card Check Rule. To comply
with the Labor Peace/Card Check Rule, Tenant shall, among other actions: (a) Enter into a
Labor Peace/Card Check Agreement with any Labor _Organization-which requests such an
agreement and which has registered with the Airport Director or his/her designee, within thirty
(30) days after the Labor Peace/Card Check Agreement has been requested; (b) Not less than
thirty (30) days prior to the modification of this Lease, Tenant shall provide notice by mail to any
Labor Organization or federation of labor organizations which have registered with the Director
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S (8  For each hour worked by a Covered Employee during a Pay-Period on the
property covered by this Agreement, Tenant shall provide to the Covered Employee no less than
the Minimum Compensation, which includes a minimum hourly wage and compensated and
uncompensated time off consistent with the requirements of the MCO. For the hourly gross
compensation portion of the MCO, Tenant shall Pay a minimum of $10.77 an hour beginning
January 1, 2005 and for the remainder of the term of this Agreement. ~

Agreement. The City, acting through the Contracting Department, shall determine whether such
a breach has occurred.

(d) If, within 30 days after receiving written notice of a breach of this
Agreement for violating the MCO, Tenant fails to cure such breach or, if such breach cannot
reasonably be cured within such period of 30 days, Tenant fails to commence efforts to cure
within such period, or thereafter fails diligently to pursue such cure to completion, the City,
acting through the Contracting Department, shall have the right to pursue the following rights or
remedies and any rights or remedies available under applicable law:

(1) The right to charge Tenant an amount equal to the difference between the Mlmmum
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Compensation and any compensation actually provided to a Covered Employee, together
with interest on such amount from the date payment was due at the maximum rate then
permitted by law; - :

(2) The right to set off all or any portion of the amount described in Subsection (d)(1) of this
Section against amounts due to Tenant under this Agreement; :

(3) The right to terminate this Agreement in whole or in part;

(4) In the eventof a breach by Tenant of the covenant referred to in Subsection (b) of this
Section, the right to seek reinstatement of the employee or to obtain other appropriate
equitable relief; and

(5) The right to bar Ten'ant‘from entering into future contracts with the City for three (3) years.

(6) Each of the rights provided in this Subsection (d) shall be exercisable individually or in

combination with any other rights or remedies available to the City. Any amounts realized
by the City pursuant to this subsection shail be paid to the Covered Employee who failed to ‘
receive the required Minimum Compensation.

(¢)  Tenant represents and warrants that it is not an entity that was set up, or is
being used, for the purpose-of evading the intent of the MCO.

® Tenant shall keep itself informed of the current requirements of the MCO,
including increases to the hourly gross compensation due Covered Employees under the MCO,
and shall provide prompt written notice to all Covered Employees of any increases in
compensation, as well as any written communications received by the Tenant from the CITY,
- which communications are marked to indicate that they are to-be distributed to Covered
Employees. :

(g)  Tenant shall provide reports to the City in accordance with any reporting
standards promulgated by the City under the MCO, including reports on subtenants.

(h)  The Tenant shall provide the City with access to pertinent records after
receiving a written request from the City to do so and being provided at least five (5) business
days to respond. :

1) The City may conduct random audits of Tenant. Random audits shall be
(i) noticed in advance in writing; (ii) limited to ascertaining whether Covered Employees are
paid at least the [ninimum compensation required by the MCO; (iii) accomplished through an
examination of pertinent records at 2 mutually agreed upon time and location within ten (10)
days of the written notice; and (iv) limited to one audit of Tenant every two years for the
duration of this Agreement. Nothing in this Agreement is intended to preciude the City from
investigating any report of an alleged violation of the MCO. .

() - Any sublease entered into by Tenant and another party shall require that
party to comply with the requirements of the MCO and shall contain contractual obligations
substantially the same as those set forth in this Section. Tenant shall notify the Department of
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Administrative Services when it enters into such a sublease and shall certify to the Department of
Administrative Services that it has notified the sub-tenant of the obligations under the MCO and
has imposed the requirements of the MCO on the sub-tenant through the provisions of the
subcontract. It is Tenant’s obligation to ensure that any sub-tenants of any tier under this
Agreement comply with the requirements of the MCO. If any sub-tenant under this Agreement
fails to comply, City may pursue any of the remedies set forth in this Section against Tenant.

‘ (k)  Any contract entered into by Tenant and another party to perform serviées
on the property covered by this Lease shall require that party to comply with the requirements of

the contractor through the provisions of the subcontract. It is Tenant’s obli gation to ensure that
any such contractors comply with the requirements of the MCO. If such a contractor fails to
comply, City may pursue any of the remedies set forth in this Section against Tenant.

)] Each Covered Employee is a third-party beneficiary with respect to the
requirements of subsections (a) and (b) of this Section, and may pursue the following remedies in
the event of a breach by Tenant of subsections (a) and (b), but only after the Covered Employee
has provided the nofice, participated in the administrative review hearing, and waited the 2 l-day
period required by the MCO. Tenant understands and agrees that if the Covered Employee -
prevails in such action, the Covered Employee may be awarded: (1) an amount equal to the
difference between the Minimum Compensation and any compensation actually provided to the
Covered Employee, together with interest on such amount from the date payment was due at the
maximum rate then permitted by law; (2) in the event of a breach by Tenant of subsections (@or
(b), the right to seek reinstatement or to obtain other appropriate equitable relief: and (3) in the
event that the Covered Employee is the prevailing party in any legal action or proceeding against
Tenant arising from this Agreement, the i ght to obtain all costs and expenses, including
reasonable attorney's fees and disbursements, incurred by the Covered Employee. Tenant also
understands that the MCO provides that if Tenant prevails in any such action, Tenant may be
awarded costs and expenses, including reasonable attorney’s fees and disbursements, from the
Covered Employee if the court determines that the Covered Employee’s action was frivolous,
vexatious or otherwise an act of bad faith. \ '

(m)  If Tenant is exempt from the MCO when this Agreement is executed
because the cumulative amount of agreements with this department for the fiscal year is less than
$25,000 ($50,000 for nonprofits), but Tenant later enters into an agreement or agreements that
cause Tenant to exceed that amount in a fiscal year, Tenant shall thereafter be required to comply
with the MCO under this Agreement. This obligation arises on the effective date of the
agreement that causes the cumulative amount of agreements between the Tenant and this
department to exceed $25,000 ($50,000 for nonprofits) in the fiscal year.

19.23  Airport Intellectual Property. Pursuant to Resolution No. 01-01 18, adopted by the
Airport Commission on April 18, 2001, the Airport Commission affirmed that it will not tolerate -
the unauthorized use of its intellectual property, including the SFO logo, CADD designs, and
copyrighted publications, All proposers, bidders, contractors, tenants, permittees, and others
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doing business with or at the Airport (including subcontractors and subtenants) may not use the
Airport intellectual property, or any intellectual property confusingly similar to the Airport
intellectual property, without the Airport Director’s pﬁor consent.

19.24 Requiring Health Benefits for Covered Employees. Unless exempt, Tenant agrees
to comply fully with and be bound by all of the provisions of the Health Care Accountability
Ordinance (HCAO), as set forth in San Francisco Administrative Code Chapter 12Q (Chapter
12Q), including the implementing regulations, as the same may be amended or updated from

‘time to time. The provisions of Chapter 12Q are incorporated herein by reference and made a
part of this Lease as though fully set forth herein. The text of the HCAO is currently available

on the web at http://www.sfgov.org/51te/olse_indcx.asp. Capitalized terms used in this Section
and not defined in this Lease shall have the meanings assigned to such terms in Chapter 12Q.

: : (a) For each Covered Employee Tenant shall provide the applicable health benefit
set forth in Section 12Q.3 of the HCAO. If Tenant chooses t0 offer the health plan option, such
health plan shall meet the minimum standards set forth by the San Francisco Health :
Commission. : '

) Notwithstanding the above, if Tenant meets the requirements of a “small |
business” as described in Section 12Q.3(d) of the HCAQ, it shall have no obligation to comply
with part (a) above. .

(c) Tenant’s failure to comply with the requirements of the HCAO shall

_ constitute a material breach by Tenant of this Lease. If, within 30 days after receiving City’s
written notice of a breach of this Lease for violating the HCAO, Tenant fails to cure such breach
or, if such breach cannot reasonably be cured within such 30-day period, Temant fails to
commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to
completion, City shall have the remedies set forth in Section 12Q.5(H(1-5). Each of these
remedies shall be exercisable individually or in combination with any other rights or remedies
available to City.

‘ (d) Any Sublease or Contract regarding services o be performed on the Premises
entered into by Tenant shall require the Subtenant or Contractor and Subcontractors, as
applicable, to comply with the requirements of the HCAO and shall contain contractual
obligations substantially the same as those set forth in this Section. Tenant shall notify the
Purchasing Department when it enters into such a Sublease of Contract and shall certify to the
Purchasing Department that it has notified the Subtenant or Contractor of the obligations under
the HCAO and has imposed the requirements of the HCAO on the Subtenant or Contractor
through written agreement with such Subtenant or Contractor. Tenant shall be responsible for
ensuring compliance with the HCAO by each Subtenant, Contractor and Subcontractor
~ performing services on the Premises. If any Subtenant, Contractor or Subcontractor fails to
comply, City may pursue the remedies set forth in this Section against Tenant based on the
Subtenant’s, Contractor’s, of Subcontractor’s failure to comply, provided that the Contracting
Department has first provided Tenant with notice and an opportunity to cure the violation.

(e) Tenant shail not discharge, reprimand, penalize, reduce the compénsation of,
or otherwise discriminate against, any employee for notifying City of any issue relating to the
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HCAO, for dpposing any practice proscribed by the HCAO, for participating in any proceedings
related to the HCAO, or for seeking to assert or enforce any rights under the HCAO by any
lawful means.

» (f) Tenant represents and warrants that it is not an entity that was set up, or is
being used, for the purpose of evading the requirements of the HCAO. '

(8) Tenant shall keep itself informed of the requirements of the HCAQ, as they
may change from time to time.

(h) Upon request, Tenant shall provide réports to City in accordance with any
reporting standards promulgated by City under the HCAO, including reports on Subtenants,
Contractors, and Subcontractors,

(1) Within five (5) business days after any request by City, Tenant shall provide
City with access to pertinent records relating to any Tenant’s compliance with the HCAOQ. In
addition, City and its agents may conduct random audits of Tenant at any time during the term. of
this Lease. Tenant agrees to cooperate with City in connection with any such audit.

19.25 Notification of Limitations on Contributions. San Francisco Campaign-and
Governmental Conduct Code (the “Conduct Code”) Section 1.126 prohibits any person who
contracts with-the City for selling or leasing any land or building to or from the City whenever
such transaction would require the approval by a City elective officer or the board on which that
City elective officer serves, from making a contribution to such an officer, or candidate for such
an office, or committee controlled by such officer or candidate at any time from the
commencement of negotiations for such contract until the terminatior of negotiations for such
contract or three months has elapsed from the date the contract js approved by the City elective
officer, or the board on which that City elective officer serves. San Francisco Ethics
Commission Regulation 1.126-1 provides that negotiations are commenced when a prospective
contractor first communicates with a City officer or employee about the possibility of obtaining a
specific contract. This communication may occur in person, by telephone or in writing, and may
be initiated by the prospective contractor or a City officer or employee. Negotiations are
completed when a contract is finalized and signed by the City and the contractor. Negotiations
are terminated when the City and/or the prospective contractor end the negotiation process
before a final decision is made to award the contract. Through its execution of this Agreement,
Tenant acknowledges that it is familiar with the provisions of Article HI, Chapter 2 of City's
Campaign and Governmental Conduct Code, and sections 87100 et seq and sections 1090 et seq.
of the Government Code of the State of California, and certifies that it does not know of any
facts which constitute a violation of said provisions and agrees that if it becomes aware of any
such fact during the term of this Agreement it shall immediately notify City.

20. GENERAL PROVISIONS

20.1 Notices. Except as otherwise specifically provided in this Lease, any notice,
consent, request, demand, or other correspondence given under this Lease shall be in writing and
given by delivering the notice in person or by commercial courier, or by sending it by first-class
mail, certified mail, return receipt requested, or overnight courier, return receipt requested, with
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postage prepaid, to: (a) Tenant at Tenant’s Notice Address; or (b) City at City’s Notice Address;
or (c) such other address as either Tenant or City may designate as its new address for such
purpose by notice given to the other in accordance with this Section. Any notice hereunder shall
be deemed to have been given and received and effective two (2) days after the date when it is
mailed, if sent by first-class, certified mail, one day after the date when it is mailed if sent by
overnight courier, or upont the date personal delivery is made. For convenience of the parties,
copies of notices may also be given be facsimile to the number set forth in the Summary or such
other number as may be provided from time to time; however, neither party may give official or
binding notice by facsimile. ‘ '

202 No Implied Waiver. No failure by either party to insist upon the strict
performance of any obligation of the other party under this Lease or to €Xercise any right, power
or remedy consequent upon a breach thereof shall constitute a waiver of any such breach or of
such term, covenant of condition. No express written waiver of any default or the performance
of any provision hereof shall affect any other default or performance, o cover any other period

of time, other than the default, performance Ot period of time specified in such express waiver.

20.3 Entire Agreement. The parties intend that this Lease (including all of the
attached exhibits, which are made a part of this Lease) shall be the final expression of their
agreement with respect to the subject matter hereof and may not be contradicted by evidence of
any prior or contemporaneous written or oral agreements OF understandings. The parties further
intend that this Lease shall constitute the complete and exclusive statement of its terms and that

no extrinsic evidence whatsoever (including prior drafts hereof and changes therefrom) may be
introduced in any judicial, administrative or other Jegal proceeding involving this Lease.

20.4 Amcndments. Except as specifically provided herein, neither this Lease nor any

term or provisions hereof may be changed, waived, discharged or terminated, except by 2 written

instrument signed by the party against which the enforcement of the change, waiver, discharge or

termination is sought.

20.5 Interpretation of Lease. The captions preceding the articles and sections of this
Lease and in the table of contents have been inserted for convenience of reference only and such
captions shall in no way define or limit the scope or intent of any provision of this Lease. This
Lease has been negotiated at arm’s length and between persons sophisticated and knowledgeable
in the matters dealt with herein and shall be interpreted to achieve the intents and purposes of the
parties, without any presumption against the party responsible for drafting any part of this Lease.
Provisions in this Lease relating to number of days shall be calendar days. Use of the word
“including” shall mean “ncluding, without limitation.” References to statutes, sections,
ordinances Of regulations are to be construed as including all statutory, ordinance, or regulatory
provisions consolidating, amending, Teplacing, succeeding or supplementing the statute, section,
ordinance or regulation. Whenever the singular number is used in this Lease and when required

by the context, the same includes the plural, the plural includes the singular, and the masculine -

gender includes the feminine and neuter genders, and the word “person” shall include
corporation, partnership, firm, limited liability company, and association.

‘ 20.6  Successors and Assigns. Subject to the provisions of Section 5 [Assignment of
Subletting], the terms, covenants and conditions contained in this Lease shall bind and inure to

50
Airport Spa Lease .
XpresSpa S.F. Intemational, LLC



the benefit of Tenant and City and, except as otherwise provided herein, their personal
representatives and successors and assj gns.

20.7 No Third-Party Beneficiaries. There are no third-party beneficiaries to this Lease.

20.8  No Joint Venture. It is expressly agreed that City is not, in any way or for any

s fee based upon any such contact, dealings or communication, the party
through whom the broker or finder makes his/her claim shall be responsible for such commission
or fee and shall indemnify, defend, and hold harmless the other party from any and all Losses
incurred by the indemnified party in defending against the same. The provisions of this Section
shall survive any termination or expiration of this Lease.

20.10 Severability. If any provision of this Lease or the application thereof to any
person, entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of
this Lease, or the application of such provision to persons, entities or circumstances other than

those as to which it is invalid or unenforceable, shall not be affected thereby, and each other
provision of this Lease shall be valid and be enforceable to the full extent permitted by law.

20.11 Goveming Law. This Lease shall be construed and enforced in accordance with
the laws of the State of California and the Charter of the City and County of San Francisco.

20.12 Attorneys’ Fees. In the event that either City or Tenant fails to perfomi any of its
obligations under this Lease or in the event a dispute arises concerning the meaning or
interpretation of any provision of this Lease, the defaulting party or the party not prevailing in

Jjudgment), including, without limitation, court costs and reasonable attorneys’ fees. For
purposes of this Lease, reasonable fees of attorneys of City’s Office of the City Attorney shall be

based on the fees regularly charged by private attorneys with the equivalent number of years of

generality of the foregoing, Tenant shall also pay all costs and expenses incurred by City related
to City’s participation in or monitoring of any Tenant bankruptcy, insolvency, or similar
proceeding involving creditors’ rights generally and any proceeding ancillary thereto. This
Section shall survive expiration or earlier termination of thjs Lease.

_ 20.13 Cumulative Remedies. All rights and remedies of either party hereto set forth in
this Lease shall be cumulative, except as may otherwis_e be provided herein.
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20.14 Time of Essence. Time is of the essence with respect to all provisions of this
Lease in which a definite time for performance is specified.

20.15 Reservations by City. City may (2) at any time, upon reasonable advance written
or oral notice, enter the Premises to show the Premises to prospective tenants or other interested
parties, to post notices of non-responsibility, to remeasure the Premises, to repair any part of the
Premises or adjoining areas, to install equipment for adjoining areas, and for any other lawful
purpose; (b) without advance notice, enter the Premises to conduct an environmental audit,
operational audit, or general inspection, or in an emergency. City shall use reasonable efforts to
minimize disruption in Tenant’s business. Such entry shall not constitute a forcible or unlawful
entry into or a detainer of the Premises, or an eviction, actual or constructive of Tenant from the
Premises. City reserves the exclusive right to use all areas of the Airport not comprising the
Premises, and the exterior walls and roofs the Premises. City reserves the exclusive right to use
such areas together with the right to install, maintain, use, repair, and replace pipes, ducts,
conduits, wires, columns, and structural elements serving other parts of the Airport in and
through the Premises. This reservation in no way affects maintenance obligations imposed in

this Lease. -

20.16 Survival of Tndemnities. Expiration of termination of this Lease shall not affect
the right of either party to enforce any and all indemnities and representations and warranties
given or made t© the other party under this Lease, nor shall it effect any provision of this Lease
that expressly states it shall survive termination hereof. Each party hereto specifically
acknowledges and agrees that, with respect to cach of the indemnities contained in this Lease,
the indemnitor has an immediate and independent obligation to defend the indemnitees from any
claim which actually or potentially falls within the indemnity provision even if such allegation is

‘or may be groundless, fraudulent or false, which obligation arises at the time such claim is

tendered to the indemnitor by the indemnitee. Further, Tenant’s obligation to make payments to
City in respect of accrued charges (including those which have not yet been billed) and to make
repairs (including those relating to the return of the Premises to City) which are accrued at the

expiration or earlier termination of this Lease shall survive the expiration or earlier termination
of this Lease.

20.17 Quiet Enjoyment and Title. Tenant, upon paying the Rent hereunder and
performing the covenants hereof, shall peaceably and quietly have, hold and enjoy the Premises
and all appurtenances during the full Term as against all persons of entities claiming by and
through City. Tenant expressly acknowledges that Tenant’s right to quiet possession of the
Premises does not preclude City’s right to make changes and additions to the Airport, including
the Premises, and to do work in the Premises as'permitted' by this Lease.

20.18 No Right of Redemption. Tenant waives any right of redemption or reinstatement
of Tenant under any present or future case law or statutory provision (including Code of Civil
Procedure Sections 473 and 1179 and Civil Code Section 3275) in the event Tenant is
dispossessed from the Premises for any reason. This waiver applies to future statutes enacted in
addition or in substitution to the statutes specified herein.

20.19 Accord and Satisfaction. The payment by Tenant or the receipt by City of 2 lesser
amount than the rent stipulated in this Lease may be, at City’s sole option, deemed to be on
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account of the earliest due stipulated rent, or deemed to be on account of rent owing for the
current period only, notwithstanding any instructions by or on behalf of Tenant to the contrary,
which instructions shall be nui] and void, and no endorsement or statement on any check or any
letter accompanying any such check or payment will be deemed an accord and satisfaction, and
City may accept such check or payment without prejudice to City’s right to recover the balance
of such rent or payment Of pursue any other remedy available in this Lease, at law or in

payment, and no such payment shall limit any of City’s rights to continue the action,

20.20 Joint and Several Liability. The liabilities hereunder of the entities and/or
person(s) comprising Tenant shall be joint and severa].

20.21 Estoppel Statements. Within ten (10) days after reciuest therefor by City, Tenant
shall deliver, in recordable form, a an estoppel statement certifying that this Lease is in full force

City; (ii) there are no uncured defaults in City’s performance and Tenant has no right of offset,
counterclaim or deduction against Rent hereunder; and (iii) no more than one month’s Base Rent
has been paid in advance, Notwithstanding the conclusiveness of Tenant’s failure to deliver such
statement, Tenant’s failure shall constitute a breach of thig Lease.

20.22 Authority. If Tenant signs as a corporation, a limited liability company, or a
partnership, each of the persons executing this Lease on behalf of Tenant does hereby covenant
and warrant that Tenant is a duly authorized and existing entity, that Tenant has and is duly
qualified to do business in California, that Tenant has full right and authority to enter into this
Lease, and that each and all of the persons si gning on behalf of Tenant are authorized to do so.

confirming the foregoing representations and warranties,

20.23 Consents. If City is required to reasonably grant consent or approval, but does not
- do so, Tenant’s sole and exclusive remedy is to seck specific performance and in no event will
City be liable for any monetary damages. '

20.24 Options Personal. If and to the extent Tenant has an option to extend the Term of
this Lease, such option is personal to the original Tenant and may be exercised only by the
original Tenant while occupying the Premises who does so without the intent of thereafter
making any Transfer, and may not be exercised by or assigned, voluntarily or involuntarily, by or
to any person or entity other than Tenant, unless the foregoing prohibition is waived by Director.
The options, if any, herein granted to Tenant are not assignable separate and apart from this
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Lease, nor may any option be separated from this Lease in any manner, either by reservation or
otherwise.

20.25 Counterparts. This Lease may be executed in two or more counterparts, each of
which shall be deemed an original, but all of which taken together shall constitute one and the
same instrument.

/111

/11
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IN WITNESS WHEREQOF, the parties have executed this Lease ds of the Effective Date.

TENANT: XpresSpa S.F. International, LLC,
[signatories to also initial Summary]

| Moneror 2P

Name:

. \(type orprint)
Title: én’ é O

CITY: CITY AND COUNTY OF SAN
[signatories to also initial Summary] FRANCISCO, .
: a municipal corporation,
acting by and through its Airport Commission

. - ) * John L. Magtif
‘ -/ Airport Digector
AUTHORIZED BY

AIRPORT COMMISSION
Resolution No.: 06-0242
Adopted; Decem 1 19, 2006
Attest;_/F4. W -
' Secretary
-{ /- Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attomey

O S amonhaa A

Deputy City Attorney

02.16.2006
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LIST OF EXHIBITS

EXHIBIT A — Description of Premises
EXHIBIT B — Use and Operational Requirements
EXHIBIT C-1 — Form of Performance Bond

EXHIBIT C-2 — Form of Letter of Credit -
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A total of two facilities, comprising approximately 2,286 square feet of retail
space located in the International Terminal and Terminal 3 at SFO, as
described on the attached drawings, broken down as follows:

Space App. Square Feet
T3.2.020C 805
G.3.043 1,666
Exhibit A — Page 1
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EXHIBIT B
USE AND OPERATIONAL REQUIREMENTS

1) GENERAL REQUIRE_MENTS: All merchandise shall be soldona non-exclusive
basis, and Airport reserves the right to sell and to permit other Airport tenants to sell such
merchandise. All such items must be sold at.retail. Tenant may not display, sell, rent, or

otherwise offer any merchandise not desc ibed below as being “Required” oOr “Optional”,

without Director’s prior consent. Tenant is encouraged to display and promote the sale of
merchandise manufactured in San Francisco.

2) REQUIRED/OPTIONAL MERCHANDISE: In the event Director permits any
: product to be sold or offered that is not listed below, or otherwise permits any other
change in the Permitted Use, this Exhibit shall be deemed amended without need for a
formal amendment of this Lease. Tenant’s proposal dated November 29, 2006 including

_F_,_f—J——-—-—’

all reprcsentatidns, warranties and covenants, set forth therein is hereby incorporated
herein by reference. If there is any conflict or inconsistency between the terms of this
Lease and such proposal, the term of this Lease shall prevail: ‘

Tenant shall be required to operate the Premises in accordance with the reqﬁircments, and
offer the merchandise/services, as described below:

e Retail sales of quality spa related products

e Facials |
e Waxing

e Massage

e Manicures/sculptured nails/pedicures

Optional services shall include hair services, body treatments, showers, andro_ther such
services consistent with the operation of a spa. S :

No more than 20% of space may be used for display and sale of retail merchandise
related to spa concept.

3) PROHIBITED MERCHANDISE:

Tenant understands and agrees that the following products or services are not included
within the Permitted Use, without the prior written consent of Director, which consent may be
granted or denied in Director’s absolute and sole discretion.

(a) The sale or delivery of any duty free/in-bond ﬁcrchmdise.

(b) Any and all sales from vending machines or other mechanical devices,
including but not limited to such items as: cigarettes, candy, maps, coffee and soft
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drinks, newspapers, stamps, insurance policies, and dispensation of cash, money orders

and checks.

(©) Any and all sales of meals, alcoholic beverages by the drink, and soft drinks,
whether for immediate consumption or for public sale,

(d) Any and all sales of botiled water and boxed, bottled, or canned juice.

. (e) Freshly prepared popcorn or peanuts in the shell or other baked products
intended for immediate consumption.

(D Any and all sales or renta} of telecommunications equipment.
(2) Any and all sales of phone Cards.

Exhibit B ~ Page 2
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EXHIBIT C-1

FORM OF PERFORMANCE BOND FOR AIRPORT LEASES/PERMITS

. (Surety)
KNOW ALL MEN BY THESE PRESENT:
That we, - ©,as Pﬁncipal, and
, a corporation duly organized and existing under and by virtue of the
laws of the State of _ , as Surety, are held and firmly bound unto the City and
County of San Francisco, acting by and through its Airport Commission, as Obligee, in the sum
of Dollars ($ " ) lawful money of the United States of

America, to be paid to the City and County of San Francisco, acting by and through its Airport
Commission, for which payment, well and truly to be made, we bind ourselves, our heirs,
executors and successors, jointly and severally, firmly by these presents.

WHEREAS, the Principal has entered into one or more leases, permits, or agreements
with the City and County of San Francisco, Airport Commission (collectively, the
“Agreements”). ' ‘

NOW, THEREFORE, the condition of this obli gation is such that if the Principal shall
perform all terms of the Agreements (which by reference are made a part hereof), including the
payment of rent or fees, in accordance with the terms of such Agreements, then this obligation
shall be null and void, otherwise to remain in full force and effect; and shall be effective

This bond may be called upon by Obligee by a notice sent to the Surety in person or by
registered mail, overnight mail, overnight courier service, or other courier service sent to our
offices at: ___

Any such call by Obligee shall include a statement signed by the Airport Director of the
Airport Commission of the City and County of San Francisco, or his/her designee, to the effect
that any of the following events has occurred or is continuing: o o . B

a) Principal has defaulted under one or more of the Agreements; or

b) Principal has become insolvent, or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or
has filed a voluntary petition in bankruptcy, or a petition or answer seeking an
arrangement for its reorganization, or the readjustment of its indebtedness under
the federal bankruptcy laws, or under any other law or statute of the United States
or any state thereof, or any jurisdiction available to Principal, or has consented to
the appointment of a receiver, trustee, or liquidator of any or substantially all of its

property; or

¢) A petition under any of the federal bankruptcy laws or an action under any present |
or future insolvency law or statute has been filed against Principal; or

Exhibit C-1 —Page 1
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d) This bond is cancelled, terminated, or not renewed, and City has not received an
acceptable replacement letter of credit or bond at least thirty (30) days prior to the
cancellation, termination, or expiration date.

We shall honor and pay on such call within ten (10) days after receipt.

We shall give you notice in writing by registered mail at least forty-five (45) days prior to
the cancellation date, termination date or expiration date of this bond, if any is stated, of our
intention to cancel, terminate, or non-renew this bond. In the event we fail to give such notice
promptly, then this bond shall be deemed renewed for an additional one-year period.

Signed, sealed and dated this ' day of
Principzil: By:
Title:
Seal:
Surety By:
Company:
Title:
.SeaI:

(Attach Notary Public Certificate and Attorney-in-Fact form)

Exhibit C-1 — Page 2
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) - EXHIBIT C-2
'FORM OF LETTER OF CREDIT FOR AIRP

ORT LEASE

S/PERMITS

Date__

Trrevocable Letter of Credit No.

Airport Commission
City and County of San Francisco

. Att’n: Deputy Director, Business & Finance
San Francisco International Airport '
International Terminal, No. Shoulder Bldg., 5/F
PO Box 8097 ‘
San Francisco, CA 94128

Ladies and Gentlemen:

We hereby establish an irrevocable letter of credit in your favor in the amount of
. - United States Dollars (US$ 7 )
for the account of __ ' ( “Account Party’ "), available by your draft
at sight, when accompanied by the following document:

A statement sighed by the Airport Director of the Airport Commission of the City
and County of San Francisco, or his/her designee, to the effect that any of the following
events has occurred or is continuing: :

a) Account Party has defaulted under the one or more agreements with the City and
County of San Francisco, acting by and through its Airport Commission at San
Francisco International Airportt; or

b) Account Party has become insolvent, or has taken the benefit of any present or
future insolvency statute, or has made a general assignment for the benefit of

creditors, or has filed a voluntary petition in bankruptcy, or a petition or answer
seeking an arrangement for its reorganization, or the readjustment of its ‘
indebtedness under the federal bankruptcy laws, or under any other law or statute
of the United States or any state thereof, or any jurisdiction available to Account
Party, or has consented to the appointment of a receiver, trustee, or liquidator of
any or substantially all of its property; or '

¢) A petition under any of the federal baﬁkruptcy laws or an action under any present
or future insolvency law or statute has been filed against Account Party; or

d) This letter of credit is cancelled or not renewed, and City has not received an
acceptable replacement letter of credit or bond at least thirty (30) days prior to the
cancellation or expiration date. :
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Drafts drawn under and in compliance with the terms of this letter of credit will be duly
honored by us upon presentation and delivery of the statement specified above. Partia] draws are
permitted. Such drafts may be presented in person or by registered mail, overnight mail,
overnight courier service, or other courier service sent to our offices at: »

We shall give you notice in writing by registered mail at least forty-five (45) days prior to
the cancellation date or expiration date of this letter of credit, if any is stated, of our intention to
cancel or non-renew this letter of credit. In the event we fail to give such notice prompily, then
this letter of credit shall be deemed renewed for an additional one-year period. Notwithstanding
the foregoing, this letter of credit shall finally expire on ,20 .

Sincerely,

' ' Exhibit C-2 — Page 2
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XpresSpa S.F. International, LLC
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LEASE AGREEMENT
FOR ‘
BOARDING AREA “E’ CANDY KIOSK LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT .

MAJOR LEASE TERM SUMMARY

. For the convenience of Tenant and City (as such terms are defined below), this Major
Lease Term Summary (this “Summary”) summarizes certain terms of this Lease (as defined
below). This Summary is not intended to be a detailed or complete description of this Lease, and
reference must be made to the other Sections below for the particulars of this Lease. In the event
of any inconsistency between the terms of this Summary and any other provision of this Lease,
such other provision shall prevail. Capitalized terms used elsewhere in this Lease and not
defined elsewhere shall have the meanings given them in this Summary.

Effective Date: - JUN 17 2008 - | ,200__

Tenant: Pacific Gateway Concessions, LLC,
a California limited liability company.

Tenant's Notice 13701 Cimarron Avenue
Address: Gardena, Ca. 90249-2463
Attn: Manuel Soto, lil
Fax No. 310-353-2415
Tel. No. 310-353-2411

City: The City and County of San Francisco, a municipal corporation,
acting by and through its Airport Commission.

City’s Notice San Francisco International Airport
Address: International Terminal, North Shouider Bldg., 5th Fioor
Attn:  Airport Director
P. O. Box 8097
San Francisco, CA 94128
Fax No. (650) 821-5005
Tel..No. (650) 821-5000.

City’s Rent San Francisco international Airport
Payment Address: Atin: Accounting :
Terminal 2, 4" Floor
P.O.Box 7743
San Francisco, CA 94120

- City’s Insurance/ San Francisco International Airport
Deposit Notice Atin: Revenue Development and Management
Address: - Terminal 2,4" Floor
P. O. Box 8097 :
San Francisco, CA 94128
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.

Summary, Page i
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Premises:

CR)

Relevant Boarding
Area:
(§4.12)

Term:

§2)

Commencement
Date:

(§21)

Rent
Commencement
. Date:

(§ 4.3)

Expiration Date:
(§2)

Reference Year:

(§ 4.12)

Permitted Use:

(§3)

Base Rent:

§4)

@

Approximately 125 square feet in Boarding Area “E”, in Terminal 3 (the
“Terminal”) at the San Francisco international Airport, comprised of
approximately 125 square feat of retail space, as shown on the attached
Exhibit A. - :

Boarding Area “E”

Approximately five (5) years, commencing on the Rent Commencement Date,
pius up to ninety (90) days construction period. The Airport Commission will

. have one option to extend the term by two (2) years, exercisable by the Airport

Comrnission in its sole and absolute discretion.

The date on which the Airport Director gives notice to Tenant that the
Premises are ready for Tenant to take possession. - -

April 15, 2008
(actual date to be inserted upon determination)

The earlier of: (a) the date on which the Initial Improvements (as defined
below) are substantially complete and Tenant opens for business therein, and
(b) the date that is ninety (90) days after the Commencement Date.

October 23, 2008
(actual date to be inserted upon determination)

11:59pm on the day before the fifth (5th) anniversary of the Rent
Commencement Date. '

October 22, 2013
(actual date to be inserted upon determination)

The calendar year immediately prior to the year in which this Lease is
awarded: 2007 :

The display and retail sale, on.a non-exclusive basis, of merchandise reflective
of branded confectionery concept, as described on the attached Exhibit B.

Per Lease Year (as defined below), the vgreater of the Minimum Annual
Guarantee (as defined below) or the following sum (such sum being referred
to herein as the “Percentage Rent"): ' .

(a) 12% of Gross Revenues (as defined below) achieved up to and
including $500,000.00, plus,

(b) 14% of Gross Revenues achieved from $500,000.01.01 up to and
including $1,000,000, plus,

(c) 16% of Gross Revenue achieved over $1,000,000.

(The Gross Revenues from all facilities comprising the Premises will be
aggregated.) :

Summary, Page il

Boarding Area “E” Candy Kiosk Lease
TENANT: Pacific Gateway Concessions, LLC



Lease Year:

(§4)

Minimum Annual
Guarantee:

§4)

MAG Adjustment
. Date:

(§4)

Rent:
(§4)

Deposit Amount;

(§13)

Minimum

Investment

Amount:

(§7.1)

Initial Promotional
. Charge
(§11)

Resolution:

Initial Tenant
Representative:

(§ 3.9)

Other Agreements:

(§ 14.1)

The period commencing on the Rent Commencement Date and terminating on
the day before the first MAG Adjustment Date (as defined below), and each
subsequent 12-month period, commencing on each MAG Adjustment Date
and expiring on the day before the subsequent MAG Adjustment Date, or
expiring on the Expiration Date, as the case may be.

One Hundred Eighty Two Thousand Dollars {($182,000) (the “Initial MAG”), per
annum; (Fifteen Thousand One Hundred TSixty-Seven Dollars ($15,167) per .
month), subject to (a) adjustments upward as described below and _

(b) suspension and reinstatement under certain circumstances as described
herein.

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement
Date does not fall on the first day of a calendar month, and each anniversary
of such adjustment date thereafter. ’ :

November 1
{actual date to be inserted upon determination)

Base Rent, together with all other amounts owing by Tenant to City hereunder.
Equal to one-half (1/2) of the then current MAG (subject'to adjustment).

Two Hundred Fifty Dollars ($250) per square foot of the Premises, which
equals Thirty One Thousand Dollars ($31,250).

One Dollar ($1.00) per square foot of the Premises which equals One
Hundred Twenty-Five Dollars ($125.00) per annum,
(subject to adjustment)

Number 08-0016, approved by the Airport Commission on January 22, 2008.

Manuel Soto, IV
Tel. No. (650) 246-3860

Boarding Area “F" Candy Store and Kiosks Lease 07-0260;

Boarding Area “B” and “C" Principal Concession Lease No. 98-0228;
Boarding Area “F” California Gifts Cart/Kiosk Lease No. 02-0231;
Boarding Areas “B” and “C” Books and News Stores Lease No. 04-0231:
Boarding Area “F” Newsstand Lease No. 04-0139; .
Sublease to the Post-security Master Retail/Duty-Free Lease No. 99-0035;
Terminal 3 Newsstand Lease No. 04-0165; :

Trash Compactor Permit No. 3668; -

- Trash Compactor Permit No. 3851;

Trash Compactor Permit No. 3894

Nonairline Terminal Space or Use Permit No. 3906;
Nonairline Terminal Space or Use Permit No. P3929; and
Nonairline Terminal Space or Use Permit No. 3965.

Summary, Page iii
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Exhibits: A — Premises ,
B — Use and Operational Regquirements
C-1 — Form of Performance Bond
C-2 — Form of Letter of Credit:
All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of City )/—,

Initial of Authorized Representative of Tenant M f J ﬁ

(f .

Summary, Page iv
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_ AMENDMENT NO. 2 TO
TERMINAL 3 CANDY KIOSK LEASE NO. 08-0016
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS AMENDMENT NO. 2 TO TERMINAL 3 CANDY KIOSK LEASE NO. 08-0016 AT
THE SAN FRANCISCO AIRPORT (“Amendment No,. 2”), dated as of September 18, 2012 for
reference purposes only, is entered by and between the between the CITY AND COUNTY OF
SAN FRANCISCO, a municipal corporation (the “City”), acting by and through the SAN
FRANCISCO AIRPORT COMMISSION (the “Airport”), as landlord, and PACIF IC GATEWAY
CONCESSIONS, LLC, as tenant (the “Tenant”).

RECITALS

A Airport and Tenant entered into Terminal 3 Candy Kiosk Lease No. 08-0016, dated
as of January 22, 2008 (the “Lease”) for certain retail space located at the Airport in Terminal 3,
Boarding Area E (the “Premises™). The Lease was previously approved by Airport Commission
~ pursuant to Resolution Number 08-0016.

B. As part of the Airport's ongoing facilities improvement efforts, on April 14, 201 I,
the Airport closed Boarding Area E for approximately one calendar year for major renovation
(“Renovation Period™).

C. On April 5,2011, the Airport Commission approved Amendment No. | under -
Resolution No. 1 1-0076, approving the conditions for the suspension and reinstatement of the
Minimum Annual Guarantee during the Renovation Period.

D. The Original Lease, as amended by Lease Amendment No.l and by this
Amendment No. 2 shall be referred to from time to time collectively herein as the “Lease”.

E. Due to changes in the proposed design of Boarding Area E, a complete demolition
of Tenant’s original premises is required, resulting in the extension of the Renovation Period,
mentioned in Recital B above, by an additional eighteen (18) months until approximately

‘November 1, 2013.

herein.

G. Airport and Tenant agree to the amendments set forth in this Lease Amendment
No. 2. All capitalized terms not otherwise defined herein shall have the meaning given to them
in the Lease.

Pacific Gateway Concessions, LLC.
Amendment No. 2 to Lease No. 08-0016



NOW, THEREFORE, in consideration of the foregoing and for valuable consideration the
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease
as follows: '

AGREEMENT
L. Recitals. The foregoing recitals are true and correct and are incorporated herein by this -
reference as if fully set forth herein.
2. Effective Date. The effective date of the modifications to the Lease contained in this

Lease Amendment No. 2 shall be the date upon which the Airport Director executes this
amendment. '

3. Lease Summary. The Lease Summary is hereby deleted in its entirety and replaced with
the Attachment 1 titled "Major Lease Term Summary", attached hereto and made a part of this
Lease that identifies New Premises; an Adjusted Term; Adjusted Dates; an Adjusted Minimum
Investment Amount; an Adjusted Tenant Infrastructure Fee; and, an Adjusted Food Court Fee.

4. Premises. Exhibit A is hereby deleted in its entirety and replaced with the following:

«“Exhibit A — Premises. One facility corﬁprising approximately 104 square feet of
concession space located in Terminal 3, Boarding Area E at the San Francisco International
Airport, as described on the attached drawings.”

5. Term. Section 2.5, City’s Right to Extend the Term, is hereby deleted in its entirety.

6. Rent. Section 4.13 Boarding Area E Renovation is hereby deleted in its entirety and
replaced with the following:

' 4.13 Boarding Area E Renoi/ation.

(a) Boarding Area E Renovation Period. The Renovation Period, as defined in
Recital Paragraph B above, shall commence in or around on April 14, 2011,
continue for approximately two and one half calendar years and shall end when
the Airport Director, in his sole and absolute discretion, determines that the
renovations are complete

(b) Minimum Annual Guarantee (“MAG”) and Other Fees. During the Renovatioh
Period, the MAG shall be suspended for Tenant’s facility in Boarding Area E.

(c) MAG Reinstatement. At the end of the Renovation Period, the MAG shall be
reinstated. The MAG shall be subject to annual adjustments as specified in Lease
Section 4.

7. Reimbursement. The City shall reimburse the Tenant for the unamortized cost of
improvements to the original premises in an amount of Sixty Two Thousand Nine Hundred Forty

22
Pacific Gateway Concessions, LLC.
Amendment No. 2 to Lease No. 08-0016



9. Miscellaneous. This Amendment No. 2 shal] bind, and shall inure to the benefit of, the

Successors and assigns of the parties hereto. This Amendment No. 2 is made for the purpose of

Each party hereto shall execute, acknowledge, and deliver to each other party all
documents, and shall take a]l actions, reasonably requested by such other party from time to time
to confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this

10.  Full Force and Effect. Except as specifically amended herein, the terms and éonditions
-of the Lease shall remain in ful] force and effect.

/17
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IN WITNESS WHEREOF, the Airport and the Tenant execute this Amendment No. 2 to the
Lease as of the last date set forth below. :

CITY: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

John L. Martin en .
Airport Director A for L

" TENANT: Pacific Gateway Concessions, LLC
-a California limited liability company

\M%&M

Name: MJlNu«/ . Séa ((/
Title: M/*W‘)f"lw‘) }/ M\fl’/'w(/

AUTHORIZED BY AIRPORT
COMMISSION

Resolution No. 12-0204
Adopted: September 18, 2012

Attest:_

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,

City Attorney
Deputy City Attomey

X:\Projects\Terminal 3\BAE\Amend 2 RETAIL\Amendments\PGC_Ghirardelli_Amend No. 2 - FINAL.doc
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Exhibit Ar Premises

One facility comprising approximately 104 square feet of concession space located in Terminal 3,
Boarding Area E at San Francisco International Airport.

—————
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" AMENDMENT NO. 1 TO
TERMINAL 3 CANDY KIOSK LEASE NO. 08-0016
AT SAN FRANCISCO. [NTERNATIONAL AIRPORT

THIS AMENDMENT NO. 1 TO TERMINAL 3 CANDY KIOSK LEASE NO. 08-0016 AT THE
SAN FRANCISCO AIRPORT (“Amendment No. i), dated as of April 5,2011 for reference
purposes only, is entered by and between the CITY AND COUNTY OF SAN FRANCISCO, a
municipal corporation (the “City™), acting by and through the SAN FRANCISCO AIRPORT
COMMISSION (the “Airport™), as tandlord, and PACIFIC GATEWAY CONCESSIONS, LLC, as
tenant (the “Tenant”). ' .

" RECITALS

A. Airport and Tenant entered into Terminal 3 Candy Kiosk Lease No. 08-0016, dated
"as of January 22, 2008 (the «[ ease”) for certain retail space located at the Airport in Terminal 3 (the
“premises”). The Lease was previously approved by Airport Commission pursuant to Resolution
Number 08-0016.

B. On or around April 14, 2011, Airport closed Boarding Area E for approximately one
calendar year for major renovation (“Renovation Period”™), subject to the Director’s determination
" mentioned below. Airport retail concession leases provide that the tenant pays annual rent to City
equal to the higher of a Minimum Annual Guarantee or percentage of gross revenues. Pursuant to
Adirport Commission Resolution No. 11-0076, the Airport Commission approved the suspeasion and
reinstatement of the Minimum Annual Guarantee. : '

C. .  Allcapitalized terms not otherwise defined herein shall have the same meaning given
to them in the Lease.

NOW, THEREFORE, in consideration of the foregoing and for valuable consideration the -
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease as
tollows: '

AGREEMENT

| Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein. '

2. Effective Date. The effective date of the modifications to the Lease contained in shall be the
date upon which the Tenant and Airport Director signs this Amendment 1.

3: Rent. Section 4.13 Boarding Area E Renovation is hereby included as part of the Lease and
shall read as follows: . :

4.13 Boarding Area E Renovation. Boarding Area E in Terminal 3 will undergo major
renovations which may require the closure of Tenant’s operation.

-1 -
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r h Attachment | ‘l

LEASE AGREEMENT. - .-
FOR - o
- - BOARDING AREA “E’ CANDY KIOSK LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT P

MAJOR LEASE TERM SUMMARY (REVISED 9-18-12)

such other provision shall prevail. Capitalized terms used elsewhere in this Lease and not
defined elsewhere shall have the meanings given them in this Summary.

Effective Date: , 2012

Tenant: Pacific Gateway Concessions, LLC,
a California limited liability company.

Tenant’s Notice 13701 Cimarron Avenue
~ Address: Gardena, Ca. 90249-2463
Attn: Manuel Soto, Il
Fax No. 310-353-2415
Tel. No. 310-353-2411

_City:  The City and County of San Francisco, a municipal corporation,
acting by and through its Airport Commission.

City’s Notice San Francisco International Airport
Address: International Terminal, North Shoulder Bldg., 5th Floor
Attn:  Airport Director '
P. G. Box 8097 '
San Francisco, CA 94128
Fax No. (650) 821-5005
Tel. No. (650) 821-5000.

- City’s Rent San Francisco Internationa Airport
Payment Address: Atin: Accounting
575 N. McDonnell Road, 2™ Floor
P. O. Box 7743
San Francisco, CA 94120

City’s Insurance/ San Francisco International Airport
Deposit Notice Atin: Revenue Development and Management
Address: 575 N. McDonnell Road, Suite 3-329
P. O. Box 8097 -
San Francisco, CA 94128
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.
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Premises:

&1

Relevant Boarding
' Area:
(§ 4.12)

Term:

(§2)

Adjusted Term:

Commencement
Date:

(§2.1)

Rent
Commencement
Date:

(§4.3)

Expiration Date:

(§2)

Reference Year:
(§4.12)

Permitted Use:

(§3)

Base Rent:

(§4)

Boarding Area “E” Candy Kiosk Lease

Space E.2.406, comprising approximately 104 square feet in Boarding Area
“E” in Terminal 3 (the “Terminal”) at the San Francisco International Airport,
as shown on the attached Exhibit A.

Boarding Area “E”

Approximately five (5) years, commencing on the Rent Commencement Date,

The period commencing on the earlier date of (a) the Replacement Premises
is open for business or (b) the majority of gates in Boarding Area E are
occupied as determined b{x the Airport Director, and ending at 11:59 p.m. on
the day prior to the fifth (5") anniversary thereof (the "Expiration Date").

The date on which the Airport Director gives notice to Tenant that the
Premises are ready for Tenant to take possession.

(actual date to be inserted upon determination)

The earlier of: (a) the date on which the Initial Improvements (as defined
below) are substantially complete and Tenant opens for business therein, and
(b) the majority of gates in Boarding Area E become operational, regardless of
whether Tenant is open for business in Boarding Area E.

- (actual date to be inserted upon determination):

11:59pm on the day before the fifth (5th) anniversary of the Rent
Commencement Date.

(actual date to be inserted upon determination)

The calendar year immediately prior to the year in which this Lease is
awarded: 2007

The display and retail sale, on a non-exclusive basis, of merchandise reflective
of branded confectionery concept, as described on the attached Exhibit B.

Per Lease Year (as defined below), the greater of the Minimum Annual
Guarantee (as defined below) or the following sum (such sum being referred
to herein as the “Percentage Rent”):

(a) 12% of Gross Revenues (as defined below) achieved up to and
including $500,000.00, plus,

(b) 14% of Gross Revenues achieved from $500,000.01.01 up to and
including $1,000,000, plus, o ’
(c) 16% of Gross Revenue achieved over $1,000,000.

(The Gross Revenues from all facilities comprising the Premises will be
aggregated.)
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‘Lease Year:

(§4)

Minimum Annual
Guarantee:

(§4)

MAG Adjustment
Date:
(84

Rent:
(§4)

Deposit Amount:

(§13)-

Minimum
Investment
Amount:

(§7.1)

Initial Promotional
Charge

(§ 1)

Resolution:

Initial Tenant
Representative:

(§3.9)

Other Agreements:
(§14.1)

The period commencing on the Rent Commencement Date and terminating on
the day before the first MAG Adjustment Date (as defined below), and each
subsequent 12-month period, commencing on each MAG Adjustment Date
and expiring on the day before the subsequent MAG Adjustment Date, or
expiring on the Expiration Date, as the case may be.

One Hundred Eighty Two Thousand Dollars ($182,000) (the “Initial MAG”), per
annum, (Fifteen Thousand One Hundred Sixty-Seven Dollars ($15,167) per
month), subject to (a) adjustments upward as described below and

(b) suspension and reinstatement under certain circumstances as described
herein.

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement
Date does not fall on the first day of a calendar month, and each anniversary
of such adjustment date thereafter.

(actual date to be inserted upon determination)

Base Rent, together with all other amounts owing by Tenant to City hereunder. -
Equal to one-half (1/2) of the then current MAG (subject to adjustment).

With respect to Replacement Premises, Space E.2.408, the Minimum
Investment Amount applicable is Three Hundred Fifty Dollars ($350) per
square foot which equals Thirty Six Thousand Four Hundred Dollars
($36,400).

One Dollar ($1.00) per square foot of the Premises which equals One
Hundred Four Dollars ($104.00) per annum.
(subject to adjustment)

Number 08-0016, approved by the Airport Commission on January 22, 2008.
Number 11-0076, approved by the Airport Commission on April 5, 2011.
Number 12-0204 approved by the Airport Commission on September 18,
2012.

Manuel Soto, IV
Tel. No. (650) 246-3860

Boarding Area “F” Candy Store and Kiosks Lease 07-0260;

- Boarding Area “B” and “C” Principal Concession Lease No. 98-0228;

Boarding Areas “B” and “C” Books and News Stores Lease No. 04-0231;
Terminal 3, Boarding Area “F” Specialty Retail Kiosk Lease No. 09-0091, dba
See's Candies; '

Terminal 3, Boarding Area “F” Specialty Retail Kiosk Lease No. 08-0092, dba
Destination Green; -

Sublease to the Post-security Master Retail/Duty-Free Lease No. 99-0035.

Summary, Page 3
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Exhibits: A — Premises
B — Use and Operational Requirements
C-1 - Form of Performance Bond
C-2 — Form of Letter of Credit
All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of City

Initial of Authorized Representative of Tenant M Z{%
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LEASE AGREEMENT FOR _
BOARDING AREA “E” CANDY KIOSK LEASE
IN TERMINAL 3 BUILDING
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS LEASE AGREEMENT (this “Lease”), dated as of the Effective Date, is entered into by
and between Tenant, and the City and County of San Francisco, a municipal corporation (“City™), acting
by and through its Airport Commission (“Commission”). This Lease is made with reference to the
following facts:

_ A. City owns the San Francisco International Airport (the “Airport”) located in the County of
San Mateo, State of California, which Airport is operated by and through the Airport Commission (the
«“Commission™), the chief executive officer of which is the Airport Director (“Director”). The Airport’s
“Terminal Building Complex” is currently comprised of Terminal 1, Terminal 2, Terminal 3, and an
International Terminal, together with connecting concourses, piers, boarding areas and extensions thereof,
and satellite buildings now or hereafter constructed. Terminal 2 is currently closed to aircraft operations.
Tenant acknowledges that, from time to time, the Airport undergoes certain construction and renovation
projects. Unless otherwise specified, the term “Ajrport”or “Terminal Building Complex” as used
herein shall mean the Airport or the Terminal Building Complex, respectively, as the same may be
expanded, contracted, improved, modified, renovated, or changed in any way. Unless otherwise specified

below, references to the “City” shall mean the City, acting by and through its Airport Commission.

B. Tenant desires to provide and operaté the service described in the Permitted Use at the '
Airport, and City has determined that such service would be an accommodation and convenience for
airline passengers and the public using the Terminal Building Complex or the Airport.

C. Following a competitive process, pursuant to Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best responsible
bidder or proposer. Pursuant to the Resolution, Commissicn has awarded this Lease to Tenant.

Accordingly, Tenant and City agree as follows:

1L PREMISES

1.1  Extent of Leasehold. On the terms, conditions, and covenants in this Lease, City hereby
leases to Tenant and Tenant hereby leases from City, the Premises. In addition, Tenant shall possess the
non-exclusive right of ingress and egress t0 and. from the Premises as may be necessary on arcas
designated by Director, subject to Airport Rules and Regulations, as amended from time to time (as

_ amended, the “Airport Rules”), provided that Tenant’s exercise of such right shall not impede or

interfere unduly with the operation of the Airport by City, its tenants, customers, and other authorized
occupants. Tenant shall not place or install any racks, stands or other display of merchandise or trade
fixtures in any Airport property outside the Premises, without the express prior consent of Director. In no
event will Tenant engage in any activity on the Airport outside the Premises for the recruitment or
solicitation of business. For purposes of this Lease relating to Tenant’s responsibilities, the “Premises”
shall mean the area(s) shown on Exhibit A, where () the exact boundaries are deemed to be three

_(3) inches inside each wall separating the Premises from the adjacent premises or the external Terminal

wall, and (b) with respect to the facade arid/or wall on the front of the Premises, separating the Premises
from the Terminal common areas, the exact boundary is deemed to be the external face of the facade
and/or wall. ' :

Boarding Area “E” Candy Kiosk Lease
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1.2 Relocation, Expansion. Contraction.

(a) At any time during the Term, City may require that (1) Tenant relocate and surrender
all or part of the Premises (such change to the Premises referred to as a “Required Relocation™), and/or
(i1) the Premises be contracted or expanded (such change to the Premises referred to as a “Premises
Change”) on the terms set forth in this Section 1.2, City shall give notice (the “Change Notice”) setting
forth a description of the Required Relocation or the Premises Change, as applicable, the approximate
effective date thereof (the “Target Effective Date”), and with respect to a Required Relocation, the
location of comparable on-Airport replacement premises. The Change Notice shall be given no less than
six (6) months prior to the Target Effective Date.

(b) -(i) With respect to a Required Relocation, if the replacement premises are deemed
unsatisfactory to Tenant, then Tenant may terminate this Lease by giving notice thereof to City within
thirty (30) days after the Change Notice is given. ‘In the event Tenant. gives such notice of termination,
then this Lease shall terminate on the Target Effective Date, and on such date, Tenant shall surrender the
Premises in the condition required by this Lease. (1) Provided Tenant does not terminate this Leage
pursuant to the foregoing, Tenant shali surrender the Premises and relocate to the replacement premises
on a date (the “Surrender Date™) determined by City (which shall be no earlier than the Target Effective
Date). On the Surrender Date, Tenant shall surrender the Premises in the condition required below. In
the event of a relocation pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and modernize
the interiors and exteriors of the replacement premises, such that the replacement premises are of at least
_ the same quality as the original premises. As patt of City’s approval of Tenant’s plans.and specifications
and Tenant’s budget for its remodeling, City may specify a “Maximum Reimbursement Amount ” Once

(¢) (i) Withrespecttoa Premises Change where the square footage of the original
- Premises will be expanded or contracted by more than ten percent (10%), Tenant may terminate this
Lease by giving notice thereof to City within thirty (30) days after the Change Notice is given. In the

expanded or contracted as described in the Change Notice on or before the date described therein. Ag part
of City’s approval of Tenant’s plans and specifications and Tenant’s budget for its expansion/contraction
work, City may specify a “Maximum Reimbursement Amount.” Once the expansion/contraction work is
completed, and City has approved the work, Tenant must submit to City (i) a certificate from Tenant’s
architect certifying that the expansion/contraction work was completed in strict compliance with the plans
and specifications approved by City, (ii) copies of paid invoices showing the costs actually paid by
Tenant for the remodeling and Tenant’s out-of-pocket moving costs, and (iii) lien releases from a]

Boarding Area “E” Candy Kiosk Lease
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Tenant for all reasonable costs of the expansion/contraction work; provided that in no event will City be
required to reimburse Tenant for more than the Maximum Reimbursement Amount and further provided
that City may, in City’s sole discretion, make such reimbursement by issuing Tenant a rent credit. Inno
event will City be obligated to pay or reimburse Tenant for any other costs or expenses, including
business interruption costs. '

(d) With respect to a Required Relocation, the Minimum Annual Guarantee shall be
increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the case may
be, in the size of the replacement premises compared to the original premises.

(€) With respect to a Premises Change where the square footage of the original premises
will be expanded or contracted by more than ten percent (10%), the Minimum Annual Guarantee shall be
increased, or decreased, as the case may be, pro rata to reflect the increase or decrease, as the case may
be, in the size of the expanded or contracted premises compared to the original premises.

(f) Any Required Relocation or Premises Change described herein can be effected on the
terms and conditions set forth above without need for a formal amendment of this Lease.

(g) Notwithstanding anyt}_ﬁng to the contrary herein, City shall not require a Required
Relocation or a Premises Change unless City shall have considered other reasonable alternatives and
rejected them. ' : '

1.3 Remeasurement of Premises. At any time and from time to time, Director may cause
City to conduct a space audit pursuant to which City remeasures the Premises using the Airport’s then-
current measurement specifications, and in such event, the Lease terms based on square footage shall be
deemed automatically adjusted to reflect such remeasuremernt.

14 Changes to Airport. Tenant acknowledges and agrees that (a) City shall have the right at
all times to change, alter, expand, and contract the Airport, including the Terminal Building Complex;
(b) City has made no representations, warranties, or covenants to Tenant regarding the design, '

" construction, pedestrian traffic, enplanements, airline locations, or views of the Airport or the Premises.
Without limiting the generality of the foregoing, Tenant acknowledges and agrees that the Airport @) is
currently undergoing, and may from time to time hereafter undergo, reriovation, construction, and other
Airport modifications; and (ii) may from time to time adopt rules and regulations relating to security and
other operational concerns that may affect Tenant’s business. Although City will use reasonable efforts to
minimize the effect of the such changes on Tenant’s business, Tenant acknowledges that such activity
may have some effect on retail operations located at the Airport. Such construction and renovation
programs might involve barricading, materials storage, noise, the presence of workers and equipment,
rearrangement, utility interruptions, and other inconveniences normally associated with construction and
renovation. Although City will use reasonable efforts to minimize the effect of the such changes on
Tenant’s business, Tenant acknowledges that such activity may have some effect on retail operations

located at the Airport, and Tenant shall not be entitled to any rent credit or other compensation therefor.

At any time and from time to time, City may, without the consent of Tenant, and without affecting

Tenant’s obligations under this Lease, at City’s sole discretion, () change the shape, size, location,

number and extent of the improvements in any portion of the Airport, including without limitation the

concourses, piers, boarding areas, retail areas and security areas located within the Terminal Building,

(b) build additional stories above or below the Airport buildings, including of the Terminal Building,

(¢) eliminate or relocate public entrances to the Premises so long as there is at all times one public

entrance to the Premises, (d) construct multi-level, elevated or subterranean parking facilities, and

(e) expand or contract the Airport, including redefining the Airport boundaries so as to include additional

lands within the Airport or exclude lands from the Airport or both. Without limiting waivers set forth
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in a parking validation program,”

2. TERM

cannot deliver possession of the Premises to Tenant on the Commencement Date, this Lease shall remain
in effect, City shall not be subject to any liability, and such failure shall not extend the Term hereof. In
such event, and provided such delay is not caused by the act or omission of Tenant, or Tenant’s principal,
affiliate, contractor, employee, agent, licensee or invitee (a “Tenant Entity”), the Rent Commencement
Date shall be extended day for day to reflect such delay. If for any reason City is unable to deliver
possession of the Premises to Tenant on the date that is one hundred cighty (180) days after the
Commencement Date, each of City and Tenant shall have the right to terminate this Lease by notice to the
other. After the Rent Commencement Date has occurred, upon Director’s request, Tenant will execute a

2.2 Tenant Improvements and Re uired Opening Day. Tenant shall (a) take possession of
the Premises on the Commencement Date, (b) cause the initial improvements necessary and appropriate
to commence operations in the Premises (the “Initial Improvements”) to be substantially completed on
or before the Rent Commencement Date, and (c) cause the Premises to be open for business on or before
the Rent Commencement Date. Tn the event the Premises are not open for business on or before the Rent
Commencement Date, City will incur substantial damages, the exact amount of which are extremely
difficult to fix. Accordingly, for each day after the Rent Commencement Date until the day on which
Tenant opens the Premises for business, Tenant shall pay to City Five Hundred Dollars ($500) (in
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2.3 City’s Right to Extend Tenﬁ. City shall have one (1) opﬁon to extend the Term by two
(2) years, on the terms and conditions of this Section 2.3 (the “Extension Option™). To exercise an
Extension Option, City must give notice (an “Exercise Notice) to Tenant on or before the date that is

sixty (60) days prior to the Expiration Date. In no event will City be required to exercise the Extension
Option. , '

2.4 Holding Over. If, without objection by City, Tenant holds possession of the Premises
after the Expiration Date, Tenant shall become a tenant from month to month, upon the terms of this’
Lease except that, the MAG shall not be applicable, and Base Rent shall be the Percentage Rent specified
in the Summary during any such holdover period. No such holdover shall be deemed to operate as a
renewal or extension of the Term. Such month-to-month tenancy may be terminated by City or Tenant by
giving thirty (30) days’ notice of termination to the other at any time. Tenant shall have no rights to
renew or extend the Term of this Lease. '

3. USE AND OPERATION

: 31 Permitted Use. Tenant shall use the Premises for the Permitted Use and for no other
purpose. In the event Tenant desires to use the Premises for any purpose other than the Permitted Use
(including selling an item or service outside the scope of the Permitted Use), Tenant may submit a request
to Director. Director may, in his/her sole and absolute discretion approve or deny such request. Any such
decision shall be binding on Tenant.

3.2  No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive rights to
conduct the business of the Permitted Use and that City may arrange with others for similar activities at
the Airport.

3.3.  Operation of Business. Subject to the terms of this Lease, Tenant will operate Tenant’s
business in the Premises so as to maximize Gross Revenues (as defined below) and in accordance with
the requirements set forth on Exhibit B relating to, among other things, merchandise requirements and
price requirements. Without limiting the generality of the foregoing, Tenant shall (a) conduct the
business in a first-class, businesslike, safe, efficient, courteous and accommodating manner; (b) carry a
wide-range stock of merchandise of top character, quantity, and quality; and (c) employ sufficient and
- experienced staff. Inthe event Director shall give notice to Tenant that any of the foregoing covenants
(a) - (c) are not being satisfied, Tenant shall immediately discontinue or remedy the objectionable
practice. In addition, Tenant shall render the following public services: make reasonable change, give
directions, and assist the public generally. Tenant shall take all reasonable measures in every proper
manner to maintain, develop, and increase the business conducted by it. Tenant will not divert or cause fo
be diverted any business from the Airport. -

34 Use of Premises. Tenant shall use at least eighty-five percent (85%) of the Premises for
 the display and sale of retail merchandise.

3.5 Hours of Qgeration; Tenant will carry on its business diligently and continuously in the

Premises and will keep the Premises open for business not less than sixteen (16) consecutive hours each
day seven (7) days per week, including holidays. Director may, from time to time, change such required
hours of operation, in which event, Tenant will remain open during such revised hours. Tenant may not
vacate or abandon the Premises at any fime.

3.6 = Prices. Tenant’s prices for the merchandise comprising the Permitted Use shall be the
same or comparable to prices found in Tenant’s catalog, if any, and at Tenant’s other retail shops, orina
local retail shop determined by Director to be comparable. ' ‘
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3.7 References to Airport. Tenant shal} not, without the prior written consent of Director,
reference City or the Airport for any purpose other than the address of the business to be conducted by
Tenant in the Premises, nor will Tenant do or permit anything in connection with Tenant’s business or
advertising which in the Jjudgment of City may reflect unfavorably on City or the Airport, or confuse or
mislead the public as to the relationship between City and Tenant.

3.8 Other Operational Requirements, _

(a) Tenant must keep the display windows of the Premises suitably illuminated at a]]

@) comply with the Airport Rules;

(ii) cause all deliveries and dispatches of merchandise, supplies, fixtures,
equipment and furniture to be made and conveyed to or from the Premises by means and during hours.
established by Director in Director’s sole discretion, City has no responsibility regarding the delivery or
dispatch of Tenant’s merchandise, supplies, fixtures, equipment and furniture. Tenant may not at any
time park its trucks or other delivery vehicles in common arcas; and .

" (i) not park within the parking areas of the Airport except in those areas, if
any, designated by City pursuant to permits obtained from the Airport’s Permit Bureay, Nothing herein
shall imply that Tenant shall be able to secure any on-Airport parking privileges. :
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handbills or circulars to Airport patrons or to cars in the parking lots, or engage in any other advertising in
the Airport; (j) engage in any activity on the Airport outside the Premises for the recruitment or
solicitation of business; or (k) do or permit to be done anything in any way tending to injure the
reputation of City or appearance of the Airport.

3.10  Audit of Operations. At any time and from time to time, City may conduct an audit of
Tenant’s operations at the Airport (in addition to City’s right to audit pursuant to Section 4.7 {Books and
Records; Audit Rights] hereof) to confirm that such operations comply with the requirements set forth
herein. Tenant shall cooperate with such audit. In the event such audit shows that Tenant is not
complying with such requirements, without limiting City’s ability to call a default hereunder, City may
require that Tenant reimburse City for the costs of such audit. Tenant shall promptly remedy any
noncompliance shown in any such audit. '

3.11 chrgscntative'of Tenant. Tenant shall at all reasonable times retain in the Terminal
Building Complex at least one qualified representative authorized to represent and act for it in matters
pertaining to its operation, and shall keep Director informed in writing of the identity of each such person. -

The initial person so designated is the Initial Tenant Representative.

"~ 3.12 Investigation Reports. Tenant shall, if required by Director, employ, atits own cost and
expense, an investigative organization approved by Director for the purpose of making investigations and
observations and preparing a written report of the carrying out of any pricing policies, revenue control,
and operational techniques being used on the Premises. Tenant shall cause such investigation and
observation to be made at such reasonable times and in the manner directed by Director, and the
investigator shall deliver forthwith to Director a true and complete writteri copy of any such reports made
to Tenant. o '

3.13  Compliance with Laws. Tenant shall promptly, at its sole expense, cause the Premises
(including any permitted Alterations (as defined below)), and Tenant’s and any Tenant Entity’s use of the
Premises and operations therein, to comply at all times with-all Laws (as defined below). Notwithstanding
the foregoing, this Section 3.13 shall not impose on Tenant any liability to make any structural alterations
to the Terminal’s roof, foundation, bearing and exterior walls and subflooring; or heating, ventilating, air
conditioning, plumbing, electrical, fire protection, life safety, security and other mechanical, electrical and
communications systems of the Terminal (collectively “Building Systems”), except to the extent the
same is (x) installed by Tenant or Tenant Entity, or (y) necessitated by Tenant’s Alterations or by any act
or omission of Tenant or any Tenant Entity. As used herein, the term “Laws” shall mean all present and
future laws, ordinances, rules, judgments, decrees, injunctions, regulations, permits, authorizations, orders
and requirements, to the extent applicable to Tenant or the Premises or anty portion of any of them
whether or not in the contemplation of the parties, including, without limitation, all consents or approvals
required to be obtained from, and all rules and regulations of, and all building and zoning laws of, all
federal, state, county and municipal governments, the departments, bureaus, agencies or comimissions
thereof, authorities, board of officers, any national or local board of fire underwriters, or any other body
or bodies exercising similar functions, having or acquiring jurisdiction of the Site or any portion thereof,
including the Occupational Safety and Health Act and all other applicable laws relating to workplace
safety or toxic materials, substances or wastes, Title XV (commencing with Section 3082) of the
California Civil Code relating to works of improvement and all other applicable laws relating to -
construction projects, the provisions of the American with Disabilities Act, 42 U.S.C. Section 12101 et.
seq. and any governmental regulations with respect thereto (the “ADA”) (including, without limitation,
the requirements under the ADA for the purposes of “public accommodations”, as that term is used in the
ADA), Title 24 of the California Administrative Code, all Environmental Laws, the Airport Rules, the
Tenant Improvement Guide (including any design criteria) as the same may be amended from time to

7
Boarding Area “E” Candy Kiosk Lease
TENANT: Placiﬁc Gateway Concessions, LLC



time (the “TT Guide”), and the requirements referenced in Section 19 [City and Other Governmental
Provisions] hereof. '

3.14  [INTENTIONALLY DELETED]
4. RENT ‘

4.1  Definitions. For purposes of this Lease, the following capitalized terms sha]l have the
following meanings:

(@) “Gross Revenues” means:

(i) The retail price of all merchandise sold and services rendered in, on,
about or from the Premises or from such other locations on Airport operated by Tenant, whether operated
by a subtenant or a concessionaire, or by any other person or entity, as may herein be provided, whether

made; provided, however, that in the event merchandise is returned by a customer and the sale is
canceled, the selling price shall be excluded; plus,

(ii)  The full amount of all deposits forfeited by customers in connection with
any business of Tenant in, on, about or from the Premises; plus, :

~ (iti)  The full amount of al] orders for goods or services accepted by Tenant in,
on, about or from the Premises, whether or not to be filled or performed at any other place, and the fu]l
amount of all orders accepted by Tenant elsewhere, but to be filled or performed in, on, about or from the
Premises. In determining Gross Revenues, retail sales taxes shall not be included.

@iv) The retail price of all merchandise orders jJIaced on the Premises from
_ Tenant’s catalog.

The following shall not be included in “Gross Revenues™:

) Any exchange of merchandise between stores of Tenant where such
exchange is made solely for the convenient operation of Tenant’s
business and not for the purpose of consummating a sale made in, at or
from the demised premises, or for the purpose of depriving City of the
benefit of sales which would otherwise be made in or at the Premises.

(ID - Returns to the shippers or manufacturers.

()  Cash or credit refunds to customers on transactions (not to exceed the
actual selling price of the item returned) otherwise included in Gross
Revenues. : '

(IV)  Discount sales to employees, to the extent of the discount.

(b) “Consumer Price Index” means that index published by the United States
Department of Labor, Bureau of Labor Statistics known as “Department Store-Inventory Price Index-Soft
. Goods.” In the event such index is discontinued, then “Consumer Price Index” shall mean an index
chosen by Director which is, in Director’s reasonable Judgment, comparable to the index specified above,
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(¢) “MAG Adjustment Date” has the meaning given it in the Summary.

(d) “Base Index” means the most recent Consumer Price Index published immediately
prior to the Commencement Date. '

(e) “Comparison Index” means the most recent Consumer Price Index published
immediately prior to each MAG Adjustment Date.

() “Enplanements” means the total number of passeﬁgers boarding airline carriers.

(g) “Base Year Enplanements” means the total Enplanements for the twelve month

» period preceding the Commencement Date.

(h) “Comparison Year Enplanements” mean the total Enplanements for the twelve
month period preceding each MAG Adjustment Date. '

42 Adjustments to Minimum Annual Guarantee. On each MAG Adjustment Date, the
Minimum Annual Guarantee will be adjusted, as follows: if (a) the Comparison Index shall exceed the
Base Index, and (b) Comparison Year Enplanements equal or exceed Base Year Enplanements, then the
Minimum Annual Guarantee with respect to the upcoming Lease Year shall be increased to equal the
following amount: ' S

Initial MAG X Comparison Index
Base Index

If (i) the Comparison _Index' shall exceed the Base Index, and (ii) Comparison Year Enplanements are less
than Base Year Enplanements, then the Minimum Annual Guarantee with respect to the upcoming Lease
Year shall be increased to equal the following amount:

Initial MAG X Comparison Index X Comparison Year Enp’ lanements
Base Index Base Year Enplanements

Notwithstanding anything to the contrary herein, in no event will the Minimum Annual Guarantee for any
Lease Year of the Term be lower than the Minimum Annual Guarantee with respect to the prior Lease
Year.

4.3  Monthly Rent Payments. Tenant shall pay, as rent for the Prcmisés, estimated monthly
Base Rent in advance on or before the first (1st) day of each calendar month of the Term as set forth
below: ' '

(a) On or before the Rent Commencement Date and the first (1st) day of each calendar
month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee to the City’s Rent
Payment Address. If the Rent Commencement Date occurs on a date other than the first day of a calendar
month, then the monthly Minimum Annual Guarantee for such first month (the “First Month”) shall be
prorated based on a 30-day month. '

(b) On or before the twentieth (20th) day of each calendar month after the First Month, .
conecurrently with its submission of the Sales Reports described below covering the prior calendar month,
Tenant shall pay to City the deficiency, if any, between the Base Rent payable by Tenant with respect to
such prior calendar month (based on the Gross Revenues achieved with respect to such prior month), and
the amount actually paid by Tenant pursuant to the foregoing subsection (a) with respect to such month. -
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(c) All payments hereunder shall be paid to City’s Rent Payment Address, or at such
other place as City may from time to time designate in writing,

(d) The Minimum Annual Guarantee with respect to the first and last Lease Years of the
Term will be prorated, based on a 365 -day year. Without limiting the generality of the foregoing, as the
Initial MAG is an annual amount, the Minimum Annual Guarantee with respect to the first Lease Year
shall be prorated, based on a 365-day year, to reflect the fact that the first Lease Year shall be less than a
full 12-month period. ' :

(e) All Rent shall be paid in lawful money 6f the United States, free from all claims,
demands, setoffs, or counterclaims of any kind.

(f) Any Rent not paid when due shall be subject to a service charge equal to the lesser of
the rate of one and one-half percent (1%2%) per month, and the maximum rate permitted by law.
Acceptance of any service charge shall not constitute a wajver of Tenant’s default on the overdue amount
or prevent City from exercising any of the other rights and remedies available to City. '

4.4 Sales Reports. On or before the twentieth (20th) day of each calendar month after the
First Month, Tenant shall submit to City a report (the “Sales Report”) showing all Gross Revenues

as a rent credit to amounts next coming due. Notwithstanding anything to the contrary herein, in no event
will the Base Rent payable to City be less than the Minimum Annual Guarantee. In addition, Tenant shal]
submit to City such other financial or other reports as Director may reasonably require.

agency approved by Director. Mechanical cash register(s) must have a non-resettabie cumulative total, a
detail audit tape, a transaction number with a four-digit capacity, an indicator readily visible to customers
as the amount rung, and a seven-digit cumulative capacity or greater, as determined by Director based on
the type of business, with a four-digit overrun counter. At Director’s request, Tenant must furnish to City
a statement from an established agency that the transaction number, the cumulative total and the overrun
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counter have been sealed in a manner approved by Director. If computerized cash registers or other
similar electronic devices are used, that system must accurately record all sales at the Premises and be no
more subject to tampering than mechanical cash register(s). Upon the installation or removal of any cash
register (including computerized cash registers or other similar electronic devices) used in the Premises,
Tenant must immediately furnish to Director notice in writing stating make, model number, serial number
and cumulative total reading and overrun counter reading of the cash register(s) (including computerized
cash registers or other similar electronic devices). Any repair agency employed to repair or replace any
cash register (including computerized cash registers or other similar electronic devices if used) in the
Premises is hereby authorized and directed to disclose and furnish to City or its auditors any information
obtained by the agency in the course of making such repair or replacement pertaining to said cash register
(including computerized cash registers or other similar electronic devices if used). Each customer must
be issued a receipt or sales slip for each transaction, which transaction must be recorded either on serially
numbered sales slips or cash register tapes. City shall have the right during business hours to examine the
totals of the cash register(s) (including computerized cash registers or other similar electronic devices if
used) used in the Premises and to inspect for compliance with this section. City shall have the option to
implement a common “point of sale” system. If such option is exercised, Tenant must, at its cost,
purchase and install the necessary equipment, train its employees, and thereaﬂer use, such equipment to
take part in such system.

4.7 Books and Records; Audit Rights.

(a) Tenant shall maintain for a period of five (5) years after the Expiration Date, or, in
the event of a claim by City, until such claim of City for payments hereunder shall have been fully
ascertained, fixed and paid, separate and accurate daily records of Gross Revenues, whether for cash,
credit, or otherwise. Tenant must require each subtenant, concessionaire, licensee, and assignee to
maintain the same records. All such books and records shall be kept in accordance with “generally
accepted accounting principles”, consistently applied, showing in detail all business done or transacted i in,
on, about or from or pertaining to-the Premises, and Tenant shall enter all receipts arising from such
business in regular books of account, and all entries in any such records or books shall be made at or
about the time the transactions respectively occur. The books and sotrce documents to be kept by Tenant
must include records of inventories and receipts of merchandise, daily receipts from all sales and other
pertinent original sales records and records of any other transactions conducted in or from the Premises by
all persons or entities conducting business in or from the Premises. Pertinent original sales records
include: (i) cash register tapes, including tapes from temporary registers, (ii) serially pre-numbered sales
slips, (iii) the origirial records of all mail and telephone orders at and to the Premises, (iv) setilement
report sheets of transactions with subtenants, concessionaires, licensees and assignees, (v) original records
indicating that merchandise returned by customers was purchased at the Premises by such customers,

(vi) memorandum receipts or other records of merchandise taken out on approval, (vii) detailed original
records or any exclusions or deductions from Gross Revenues, (viii) sales tax records, and (ix) all other
sales records, if any, that would normally be examined by an independent accountant pursuant to
generally accepted auditing standards in performing an audit of Gross Revenues. Tenant must keep the

- required books, source documents and records of Gross Revenues available for inspection by City and its
agents and employees at the Premises or at another location within the continental United States at all
times during regular business hours. In addition, Tenant shall maintain monthly and annual reports of
Gross Revenues derived from its operation under this Lease, using a form and method as is directed by
Director. Such forms and methods shall be employed by Tenant throughout the term of this Lease. Upon
Director’s written request, Tenant shall make available immediately to City and/or its auditors any and all.
books, records and accounts pertaining to its operations under this Lease. The intent and purpose of the
provisions of this section are that Tenant shall keep and maintain records which will enable City and
City’s Controller to ascertain, determine and audit, if so desired by City, clearly and accurately, Gross
Revenues achieved, and the adequacy of the form and method of Tenant’s reporting thereof.
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‘ (b) Should any examination, inspection, and audit of Tenant’s books and records by City
disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly pay to City such -
deficiency, and if such deficiency exceeds two percent (2%) of the total Base Rent due, Tenant shall also
promptly reimburse City for all costs incurred in the conduct of such examiination, inspection, and audit.
Further, should any examination, inspection, and audit of Tenant’s books and records by City disclose an
underpayment by Tenant of the total Base Rent due and such deficiency exceeds five percent (5%) of the -
total Base Rent due, City shall have the right to terminate this Lease. In the event that City deems it
necessary to utilize the services of legal counsel in connection with collecting the reimbursement for such
examination, inspection, and audit, then Tenant shall reimburse City for reasonable attorneys’ fees and
litigation expenses as part of the aforementioned costs incurred. ' :

4.8 Other Reports and Submissions. Tenant shall furnish City with such other financial or
statistical reports as Director from time to time may reasonably require. Upon request by Director,
- Tenant shall furnish to City copies of its quarterly California sales and use tax returns covering the
Premises operations as well as that pertinent portion of both the California and Federal income tax returns
and possessory interest tax returns on the Premises operations at the time of filing, and any amendments
thereto. All copies of such returns must be certified as exact copies of the original documents by a
Certified Public Accountant. Tenant and all subtenants (to the extent permitted) shall also promptly
notify Director of and furnish to City copies of any audit reports covering this facility conducted by the
California Franchise Tax Board or the Board of Equalization.

4.9 Additional Rent. Tenant shall pay to City any and all charges and other amounts under
this Lease as additional rent, at the same place where Base Rent is payable. City shall have the same
remedies for a default in the payment of any such additional charges as for a default in the payment of
Base Rent.

4.10  Prepay Rent. Notwithstanding anything to the contrary herein, in the event Tenant shall
fail to pay any Rent when due hereunder, Director shall have the right to require Tenant to pay estimated
monthly Rent (including Base Rent, utility charges, and all other amounts) one (1) month in advance of
when such payment would otherwise be due. Such prepayment would be based on the highest monthly
Rent previously due from Tenant. Such right shall be exercised by a notice from Director to Tenant,
which notice may be given any time after such default by Tenant, regardless of whether the same is cured
by Tenant. ' '

4.11 Nature of Lease. Under no circumstances will City be expected or required to make any
payment of any kind with respect to Tenant’s use or occupancy of the Premises, except as may be
otherwise expressly set forth herein. Except as may be specifically and expressly provided otherwise in

this Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether
foreseen or unforeseen, shall relieve Tenant from its liability to pay all of the sums required by this Lease,
or relieve Tenant from any of its other obligations under this Lease, or give Tenant the right to terminate
_ this Lease in whole or in part. Tenant waives any rights now or hereafter conferred upon it by any -
existing or future Law to terminate this Lease or to receive any abatement, diminution, reduction, or
suspension of payment of such sums, on account of such occurrence or situation. Except as otherwise
expressly provided herein, this Lease shall continue in full force and effect, and the obligations of Tenant
hereunder shall not be released, discharged or otherwise affected, by reason of: (a) any damage to or
destruction of the Premises or any portion thereof or any improvements thereon, or any taking thereof in
eminent domain; (b) any restriction or prevention of or interference with any use of the Premises or the
improvements or any part thereof; (c) any bankruptcy, insolvency, reorganization, composition,
adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or any constituent partner
of Tenant or any sublessee, licensee or concessionaire or any action taken with respect to this Lease bya
trustee or receiver, or by any court, in any proceeding; (d) any claim that Tenant or any other person has
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or might have against City; (¢) any failure on the part of City to perform or comply with any of the terms
hereof or of any other agreement with Tenant or any other person; (f) any failure on the part of any
sublessee, licensee, concessionaire, or other person to perform or comply with any of the terms of any
sublease or other agreement between Tenant and any such person; (g) any termination of any sublease,
license or concession, whether voluntary or by operation of law; or (h) any other occurrence whatsoever,
whether similar or dissimilar to the foregoing in each case whether or not Tenant shall have notice or
knowledge of any of the foregoing. The obligations of Tenant hereunder shall be separate and
independent covenants and agrecments. ‘Tenant hereby waives to the full extent permitted by applicable
law, all rights now or hereafter conferred by statute, including without limitation the provisions of Civil
Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises or any part
thereof, or to any abatement, suspension, deferment, diminution or reduction of any rent hereunder.

4.12  Severe Decline in Enplanements.

(a) Defined Terms. For purposes of this Section, the following capitalized terms shall
have the following meanings: -

(i) “Relevant Boarding Area” shall have the meaning given it in the Summary.

‘ (i) “Enplanements” shall have the meaning given it in Section 4.1. For purposes
of this Section 4.12, all Enplanement comparisons shall be done by Relevant Boarding Area.

(iif) “Reference Month(s)” shall mean the corresponding month in the Reference
Year. :

(iv) “Reference Year” shall have the meaning given it in the Summary.
(v) “Percentage Rent” shall have the meaning given it in the Summary.

(vi) “Severe Decline in Enplanements for Three Months” shall mean that the
actual Enplanements achieved during a one mor th period is less than 80% of the actual
Enplanements of the same Reference Month in the Reference Year, and such shortfall continues
for three (3) consecutive months. '

(vii) “Enplanement Stabilization for Two Months” means that actual
Enplanements for a particular month equals or exceeds 80% of the actual Enplanements of the
same Reference Month in the Reference Year, and such threshold is achieved for two (2)
consecutive months. g

(b) MAG Suspension. If at any time duﬁng the term, there is a Severe Decline in
Enplanements for Three Months, then the MAG shall be temporarily suspended as follows:

(i) The MAG suspension shall be effective on the first day of the month
immediately following the Severe Decline in Enplanements for Three Months.

(ii) During such MAG suspension period, Tenant shall be required to pay only the
Percentage Rent, unless and until the MAG is reinstated as provided below. On or before the 20"
day of each month, Tenant will submit to City a Sales Report showing Tenant’s Gross Revenues
achieved with respect to the prior month, together with the Percentage Rent calculated on such
Gross Revenues, cumulated by Lease Year.
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() MAG Reinstatement. Once there is Enplanement Stabilization for Two Months, then
the MAG is reinstated, and will continue unless and until there is another Severe Decline in Enplanements
for Three Months, as follows:

, . (1) Such MAG reinstatement will be effective on the first day of the month
following an Enplanement Stabilization for Two Months.

(i)In the event the MAG is reinstated after the commencement of a “Lease Year” or
other period of time for annual gross revenue accumulation specified in the Lease, the MAG will
be pro-rated accordingly. .

(d) Determination of Enplanements and “True-Ups.” The parties acknowledge that

Enplanements for a particular month are not usually determined as of the first day of the following month.
Accordingly, unless and until the MAG is suspended as provided herein, Tenant shall continue to pay the
MAG as and when required hereunder. If and when a MAG is later suspended pursuant to Section
4.12(b), then City shall issue a rent credit to reflect any resulting overpayment in rent. If and to the extent -
Tenant has any outstanding obligations to City hereunder, City may decline to issue such rent credit or
reduce the rent credit by the amount outstanding. If and when the MAG is reinstated, Tenant shall pay to
City within five (5) days after City shall have given notice to Tenant of such reinstatement, the

deficiency, if any, between the Percentage Rent paid by the Tenant and the MAG, for the month(s)
following such reinstatement. :

. (e)- Enplanement Determinations. Director shall have the sole discretion as to the
Enplanement calculations, and whether there exists a Severe Decline n Enplanéments for Three Months
and/or an Enplanement Stabilization for Two Months. '

(f) No Effect. The MAG suspension shall have no effect on (1) any adjustments
specified in this Lease to be made to the MAG, including those based on increases in the Consumer Price
- Index; or (ii) the Deposit Amount. ’

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or Subletting]
if Tenant subleases any portion of the Premises, Tenant shall offer to such subtenant(s) the same types.of
MAG suspension as are provided herein.

(1) Example. The following is intended merely to provide an example of the mechanics
of the foregoing provisions, and the numbers provided are not intended to be projections or guarantees.
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Jan Feb Mar Apr May Jun Jul  Aug Sep Oct Nov  Dec
2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002

Enp 800 800 800 900 1,100 1200 1,300 1,200 1,100 900 800 900
(*000)

- Assume further that actual Enplanements for Boarding Area F by Reference Month for
2005 are as-follows:

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005

Enp 900 900 . 700 700 800. 800 900 1100 700 - 800 700 800
(*000)

%of 1125 1125 8.5 718 722 721 692 017 636 [ WM 889
Ref. -

Month _

(G) Then, there occurs a Severe Decline in Enplanements for Three Months with respect
to the months April 2005 — June 2005, and the MAG shall be-suspended effective July 1, 2005. There
occurs an Enplanement Stabilization for Two Months with respect to the months October 2005 —
November 2005, and the MAG shall be reinstated effective December 1, 2005.

5.  ASSIGNMENT OR SUBLETTING

5.1 No Assignment.. Tenant shall not assign, sublet, encumber, or otherwise transfer,
whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any interest
herein, without City’s prior written consent, which consent may be. granted or denied in City’s sole and
absolute discretion (the term “Transfer” shall mean any such assignment, subletting, encumbrance, ot
transfer). City’s consent to one Transfer shall not be deemed a consent to subsequent Transfers. Any

" Transfer made without City’s consent shall constitute a default hereunder and shall be voidable at City’s
.election.

5.2 Changes in Tenant. The merger of Tenant with any other entity or the transfer of any
controlling ownership interest in Tenant, or the assignment or transfer of a substantial portion of the
assets of Tenant, whether or not located on the Premises, shall constitute a Transfer. - Without limiting the
generality of the foregoing, if Tenant is a partnership, a withdrawal or change, voluntary, involuntary or
by operation of law of the partner or partners owning twenty-five percent (25%) or more of the
partnership, or the dissolution of the partnership, or the sale or transfer of at least twenty-five percent
(25%) of the value of the assets of Tenant, shall be deemed a Transfer. If Tenant is a corporation or
limited lisbility company, any dissolution, merger, consolidation or other reorganization of Tenant, or the
sale or other transfer of a controlling percentage of the capital stock or membership interests of Tenant, or
the sale or transfer of at least twenty-five percent (25%) of the value of the assets of Tenant, shall be
deemed a Transfer. The phrase “controlling percentage” means the ownership of, and the right to vote,
stock or interests possessing at least twenty-five percent (25%) of the total combined voting power of all
¢lasses of Tenant’s capital stock or interests issued, outstanding and entitled to vote for the election of
directors. Without limiting the restrictions on asset transfers, this paragraph shall not apply to stock or-
limnited liability company interest transfers of corporations or limited liability companies the stock or
interests of which is traded through an exchange or over the counter.
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5.3 No Release. Inno event will City’s consent to a Transfer be deemed to be a release of
Tenant as primary obligor hereunder. :

or diminished as a result of any sublease agreement; (d) No subtenant shall be obligated to pay to Tenant
and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key money,
administration fee, or the like, which exceeds, in the aggregate, the total sums that Tenant pays to City
under this Lease for the portion of the Premises subleased by the subtenant under its sublease agreement
(the “Excess Rent”). If, notwithstanding the foregoing prohibition, Tenant receives any Excess Rent,
Tenant shall pay the same to City; () Tenant assigns to City all rent and other payments due from all
subtenants under any sublease agreements; provided however, Tenant is hereby granted a license to
collect rents and other payments due from subtenants under their sublease agreements until the occurrence
of an Event of Default, regardless of whether a notice of that default has been given by City. At any time,
at Director’s option, City may notify a subtenant of this assignment and upon such notice the subtenant

under this Lease.” No payment of rent or any other payment by a subtenant directly to City or other
acceptance of such payments by City, regardless of the circumstances or reasons therefor, will in any
manner whatsoever be deemed an attornment by the subtenants to City in the absence of eithera specific
written agreement signed by City to such an effect. ' :

5.5 Acceptance of Rent. The acceptance of rent by City from any person or entity does not
constitute a waiver by City of any provision of this Lease or a consent to any Transfer. City’s consent to
~ one Transfer will not be deemed to be a consent to any subsequent Transfer. If Tenant defaults in the
performance of any of the terms of this Lease, City may proceed directly against the transferor (or if there
has been more than one Transfer, then each transferor) without necessity of exhausting remedies against
Tenant. City may consent to subsequent Transfers or amendments or modifications to this Lease with
transferees, without notifying transferor (or if there has been more than one Transfer, then each
transferor) and without obtaining its or their consent thereto and such action shall not relieve any
transferor of liability under this Lease as amended.

5.6 Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with respect to
- remedies available to Tenant should City fail to consent to a Transfer.

6.  TAXES, ASSESSMENTS AND LIENS

6.1 Taxes.

created hereunder. Tenant shall pay all taxes of any kind, including possessory interest taxes, that may be
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lawfully assessed on the leasehold interest hereby created and to pay all other taxes, excises, licenses,
permit charges and assessments based on Tenant’s usage of the Premises, all of which shall be paid when
the same become due and payable and before delinquency.

(b) Tenant shall report any Transfer, or any renewal or extension hereof, to the County of
San Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal or extension.
Tenant further agrees to provide such other information as may be requested by the City to enable the

City to comply with any reporting requirements under applicable law with respect to possessory interests.

6.2 - Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the
limitation, mechanics’, materialmen’s and tax liens, as a result of its activities without promptly
discharging the same. Notwithstanding the foregoing, Tenant may in good faith contest any such lien if

- Tenant provides a bond in an amount and form acceptable to City in order to clear the record of any such
liens. Tenant shall assume the defense of and indemnify and hold harmless City against any and all liens
and charges of any and every nature and kind which may at any time be established against said premises
and improvements, or any part thereof, as a consequence of any act or omission of Tenant or asa
consequence of the existence of Tenant’s interest under this Lease.

. INVESTMENTS; ALTERATIONS

7.1 Minimum Investment. Prior to the Rent Commencement Date, Tenant shall refurbish,
redecorate and modernize the interiors and exteriors of the Premises, and otherwise complete the Initial
Improvements, at a minimum cost of the Minimum Investment Amount. Upon completion of
construction, Tenant shall provide to Director a statement certified by its architect, setting forth the total
construction costs, with appropriate detail showing the costs of elements of decoration, furnishings,
fixtures and equipment. Tenant shall make available to Director, at Director’s request, receipted invoices
for labor and materials covering all construction and trade fixtures, including furniture, fixtures and
equipment and architectural and engineering fees. The minimum investment may not include financial
costs, interest, inventory, pre-opening expenses or inter-company charges related to construction. If the
said actual investment cost is less than the Minimum Investment Amount, the deficiency will be paid to
City within sixty (60) days after completion of construction. If Director disputes the amount of
investment claimed by Tenant, Director may, at City’s expense, hire an independent appraiser to
determine the cost of the investment. If the independent appraiser determines that the investment is less
than the Minimum Investment Amount, the deficiency, as well as City’s costs of hiring such independent

‘appraiser, will be paid to City by Tenant within sixty (60) days after the appraiser’s determination.

7.2 City’s Approval Rights. Tenant shall not make or suffer to be made any alterations,
additions, or improvements to the Premises or any part thereof or attach any fixtures or equipment thereto,
including the Initial Improvements (collectively, “Alterations”) without City’s prior written consent. -
Without limiting the generality of the foregoing, the initial layout and design of all Alterations shall
conform to Commission’s established architectural design scheme for the Terminal Building Complex
and the provisions of Airport’s TI Guide. Prior to the construction of any Alterations (including the
Initial Improvements), Tenant shall submit detailed plans and specifications to the Airport’s Design
Review Committee for approval. Tenant shall include with its plans and specifications schematic
renderings of the public retail area, materials, a color board(s) and a detailed layout of the overall
merchandising plan. All decisions by the Airport’s Design Review Committee shall be made subject to
the approval of the Airport Commission. City’s approval rights will extend to and include architectural
and aesthetic matters and City reserves the right to reject any designs submitted and to require Tenant to
resubmit designs and layout proposals until they meet City’s approval. The Rent Commencement Date
shall not be extended if City elects to reject any designs or layout proposals submitted. In the event of
disapproval by City of any portion of the plans and specifications, Tenant will promptly submit necessary
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modifications and revisions thereof. No changes or alterations will be made in said plans or
specifications after approval by City. City agrees to act within a reasonable period of time upon such
plans and specifications and upon requests for approval of changes or alterations in said plans or
specifications. One copy of plans for all improvements or subsequent changes therein or alterations
thereof will, within fifteen (15) days after approval thereof by City, be signed by Tenant and deposited
with City as an official record thereof. All Alterations shall be effected through the use of contractors
approved by City who shall furnish to City upon demand such completion bonds and labor and materia]
bonds as City may require so as to assure completion of the Alterations on a lien-free basis. Without
limiting the requirements set forth above, Tenant acknowledges and agrees that Tenant may be required to
obtain approvals for any desired Alterations from the Airport’s Quality Control Department.

7.3 Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect, construct
and install all fixtures, furnishings, carpeting, decorations, finishings, equipment, counters, or other
necessary: Alterations for its operation under this Lease. All construction shall be in conformity with the
latest edition of the Airport TI Guide, and in conformity with the approved plans and specifications
submitted by Tenant, and shall meet all applicable local building codes and ordinances as well as-all other -

‘Laws. Tenant shall submit complete plans and specifications to Director, and prior to the commencing

any construction work, obtain Director’s written approval of said plans and specifications. Tenant shall

7.4 Notice and Permits, Tenant shall give written notice to Director not less than sevén @)
‘days prior to the commencement of any work in construction, alteration or repairs of the Premises, in
order that City may post appropriate notices of non-responsibility, and agrees that such notices may
remain posted until the acceptance of such work by City. Tenant shall obtain, and pay all fees for al]
permits required by the City or other legal jurisdictions, for improvements that it is required to construct
or install, and it shall firnish copies of all such permits to City prior to the commencement of any work,

715 Title to Alterations. Title to all Alterations of such a nature ag cannot be removed
without damage to the Terminal, including all carpeting, decorations, finishings, and counters, shall vest
in City on the Expiration Date. Al other equipment of such nature as to constitute trade fixtures sha]]
remain the property of Tenant. On the Expiration Date, Tenant may remove said trade fixtures or
Director may require that Tenant Temove same at Tenant’s expense. Prior to the Rent Commencement
Date, Tenant shall submit to Director a proposed list of such trade fixtures; said list may be subsequently
amended during the term of this Lease to reflect any changes in said trade fixtures. Tenant agrees and
understands that “fixture” is defined as a thing affixed to premises that is bolted, nailed, screwed,
cemented and/or plastered. For the purpose of this Lease, fixtures shall include slat wall, counters and the
like, attached to the physical structure of the premises in any matter whatsoever, On the Expiration Date,
all fixtures, other than those deemed trade fixtures by City, shall become the property of City. Tenant
shall be liable to City for City’s costs for storing, removing and disposing of any alterations of Tenant’s
personal property, and of restoration of the Premises. :

7.6 Effect of Alterations on Airport. If and to the extent that Tenant’s activities or proposed
Alterations trigger an obligation or requirement on the part of City to make changes to the Airport
premises (including ADA reqhirements), Tenant shall indemnify, defend, and hold harmless City from
and against any and all Losses (as defined below) arising out of such activities or Alterations.

7.7 Construction Period Operations. In the event Tenant desires to operate and conduct

operations constituting the Permitted Use prior to substantial completion of the Initial Improvements and
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the Rent Commencement Date, then prior to the Commencement Date, Tenant shall give notice thereof to
Director requesting Director’s approval of such interim operations. Such notice shall specify the nature of
such operations, including the proposed area for such operations, the hours of such operations, and the
inventory to be offered for sale. Director shall have the right to grant or deny such approval in Director’s
sole and absolute discretion. In the event Director grants approval of such interim operations, then such
operations shall be on such items and conditions required by Director, including the following terms and
conditions: (a) Director may revoke Director’s approval at any time, and following such revocation,
Tenant must immediately cease such operations until the Rent Commencement Date; (b) Such interim
operations may be conducted only in the area designated by Director. Tenant’s responsibiliﬁés and
liabilities with respect to such designated area shall be the same responsibilities and liabilities that Tenant
has with respect to the Premises, except that Tenant shall not be obligated to perform the Initial
Improvements or any other Alterations on such designated area; (c) Asrent for the interim period, Tenant
shall pay to City Twenty Percent (20%) of all Gross Revenues achieved from such designated area
during each month of such interim period. All such rent shall be due and payable on the twentieth (20"
day of the month following each month of operation, and otherwise as provided in Section 4 of the Lease.
Tenant shall report all Gross Revenues achieved during such interim period and such Gross Revenues
shall not be included as “Gross Revenues” for the purposes of calculation of rent following the Rent
Commencement Date; and (d) Tenant shall be solely responsible for making the designated area useable
for Tenant’s interim operations, and for protecting such area from construction and other activities in the
Premises. At Director’s request, Tenant shall restore such area to the condition existing prior to Tenant’s
use thereof. '

7.8 Mid-Term Refurbishment
(a) Should the City exercise the Extension Option, Tenant shall refurbish, redecorate
and modernize the interior and exterior of the public retail area of the Premises after the fifth (5th)
anniversary of the Rent Commencement Date (the “Mid-Term Refurbishment Date”). The Airport
Director shall be authorized to waive or reduce such requirement provided Airport Director is satisfied
that Tenant shall perform such mid-term refurbishment and otherwise develop and implement a
- maintenance program necessary or appropriate to keep the facilities in good condition.

(b) If City exercises City’s Option, if any, Tenant shall perform in the first year of
the Extension Option such mid-term refurbishment and otherwise develop and implement a maintenance
program necessary or appropriate to keep the facilities in good condition, as determined by the Airport
Director. ' :

©) On or before the date that is thirty (30) days after the Exercise Option Notice is
received, Tenant shall give notice to Director of its intended plan with respect to such mid-term
refurbishment requirements. All such mid-term refurbishments will be subject to the requirements of this
Lease, including Director’s approval rights pursuant to this Section 7. Tenant shall complete all such
refurbishments on or before the date that is six (6) months after the Mid-Term Refurbishment Date.

@ Upon completion of the mid-term refurbishment, Tenant shall provide City with
documentation of expenses as specified in Section 7.1 [Minimum Investment] for mid-term refurbishment
investment. :

79 Labor Harmony. The parties acknowledge that it is of the utmost importance to City,
Tenant, and all those occupying or to occupy space in the Domestic and International Terminals that there
be no interruption in the progress of the construction work. Accordingly, City and Tenant agree as
follows: '
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: . (a) In any contract or undertaking which Tenant may make with a contractor for
work in the Premises, provision shall be made for the dismissal from the Job of workmen whose work is
unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the Director” shall include
a reference to the Airport’s Architect) reasonable Jjudgment. Tenant shall cause any such workmen to be
discharged from the project within twenty-four (24) hours after Director shall give notice to Tenant
requiring such discharge.

(b) Tenant shall use, and Tenant shall require its contractor and subcontractors to |
use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere on the

contractor(s) or subcontractor(s) causes a labor'dispute or work stoppage, Tenant shall have such
employee(s) immediately removed from the Airport upon Director’s request. :

- (c) Tenant shall include, and shall cause its contractor to. include, the following
clause in all contracts with its general contractors and subcontractors:

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor
organization and any Tenant contractor or subcontractor, including but not limited to, any
area standards picketing against said contractor or subcontractor. Should there be any
manifestation of a Isbor dispute between any Tenant contractor or subcontractor and any
union, which results in a stoppage of work on the part of said contractor or
subcontractor’s employees or the.employees of any other employer or supplier on the -

(d) Without limiting the generality of indemnities elsewhere in this Lease, Tenant
shall indermnify, defend, and hold harmless City and each City Entity for any and all Losses which arise
from the actions taken pursuant to this Section 7.9. _ :

8. UTILITIES

8.1 Services Provided. City shall provide in the Terminal Building Complex the following
utility services: reasonable amounts of water, electricity, telephone, sewage outlets, heating, ventilation,
and air conditioning, to a point determined by the Director. All extensions of the facilities requested by
Tenant for said utility services from said points shall be at the sole cost and expense of Tenant. In the

-event of any change desired by Tenant as to said points of supply by City, the expense of making such

changes or alterations shall be at the sole cost of Tenant.

8.2 Utility Costs. Tenant shall pay the whole cost for all utility services as invoiced to
Tenant by City and for such other special services which it may require in the Premises, and Tenant
hereby expressly waives the right to contest any utility rates. . : '

8.3  Shared Telecommunications Services. Tenant acknowledges that City has implemented
or may in the future implement a shared telecommunications service program (“STS Program™) to
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provide telecommunications services. The STS Program may involve City’s provision of telephone,
telefacscimile, local access, long distance service, internet, intranet, and other computer and _
telecommunications services. In such event, at City’s option, Tenant shall participate in the STS Program
by engaging City or its agent to provide such services at Tenant’s expense, provided that the charges for
such services are generally competitive. All payments for STS services shall be due and payable when

- invoiced by City.

8.4  Waiver of Damages. Tenant hereby expressly waives any and all claims for damages
arising or resulting from failures or interruptions of utility services to the Premises, including electricity,
gas, water, plumbing, sewage, telephone, communications, heat, ventilation, air conditioning, or for the
failure or interruption of any public or passenger conveniences. Without limiting the generality of the
foregoing, Tenant shall have no rights to abate Rent or terminate this Lease in the event of any
interruption or failure of utility services.

9. MAINTENANCE AND REPAIR
9.1 «As-Is” Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND AGREES

THAT CITY IS LEASING THE PREMISES TO TENANT ON AN “AS IS WITH ALL FAULTS”
BASIS AND THAT TENANT IS NOT RELYING ON ANY REPRESENTATIONS OR-
WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR IMPLIED, FROM CITY OR ITS
AGENTS, AS TO ANY MATTERS CONCERNING THE PREMISES, INCLUDING: (i) the quality,
nature, adequacy and physical condition and aspects of the Premises, including, but not limited to,
landscaping, utility systems, (ii) the quality, nature, adequacy, and physical condition of soils, geology
and any groundwater, (iii) the existence, quality, nature, adequacy and physical condition of utilities
serving the Premises, (iv) the development potential of the Premises, and the use, habitability,
merchantability, or fitness, suitability, value or adequacy of the Premises for any particular purpose,

(v) the zoning or other legal status of the Premises or any other public or private restrictions on use of the
Premises, (vi) the compliance of the Premises or its operation with any applicable codes, laws,
regulations, statutes, ordinances, covenants, conditions and restrictions of any governmental or quasi-
governmental entity or of any other person or entity, (vii) the presence of Hazardous Materials on, under
or about the Premises or the adjoining or neighboring property, (viii) the quality of any labor and
materials used in any improvements on the real property, (ix) the condition of title to the Premises, and

(x) the agreements affecting the Premises, including covenants, conditions, restrictions, ground leases,
and other matters or documents of record or of which Tenant has knowledge.

9.2 Tenant’s Maintenance Obligations. Tenant, at all times during the Term and at Tenant’s
sole cost and expense, shall keep the Premises and every part thereof in good condition and repair, and in
compliance with applicable Laws, including the replacement of any facility of City used by Tenant which
requires replacement by reason of Tenant’s use thereof, excepting (a) ordinary wear and tear, and (b)
damage due to casualty with respect to which the provisions of Section 14 [Damage or Destruction] shall

apply. Tenant hereby waives all right to make repairs at the expense of City or in lieu thereof to vacate the ’

Premises as provided by California Civil Code Section 1941 and 1942 or any other law, statute or
ordinance now or hereafter in effect. In addition, if it becomes reasonably necessary during the term of
this Lease, as determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and
the interior of the Premises and improvements, and replace fixtures, worn carpeting, curtains, blinds,
drapes, or other furnishings. Without limiting the generality of the foregoing, at all times, Tenant shall be
solely liable for the facade of the Premises separating the Premises from the Terminal common areas,
including the external face thereof, all windows and display areas therein, and all finishes thereon. As
provided below in Section 15.4 [City’s Right to Perform], in the event Tenant fails to perform its
maintenance and repair obligations hereunder, City shall have the right to do so, at Tenant’s expense. The
parties acknowledge and agree that Tenant’s obligations under this Section are 2 material part of the
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bargained-for consideration under this Lease. Tenant’s compliance obligations shall include, without
limitation, the obligation to make substantial or structural repairs and alterations to the Premises
(including the Initial Improvements), regardless of, among other factors, the relationship of the cost of
curative action to the Rent under this Lease, the length of the then remaining Term hereof, the relative
benefit of the repairs to Tenant or City, the degree to which curative action may interfere with Tenant’s
use or enjoyment of the Premises, the likelihood that the parties contemplated the particular requirement
involved, or the relationship between the requirement involved and Tenant’s particular use of the
Premises. No occurrence or situation arising during the Term, nor any present or future requirement,
whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant of its obligations

10. SIGNS AND ADVERTISING

Tenant may, at its own expense, install and operate necessary and appropriate identification signs
on the Premises, subject to the approval of Director and the requirements of the TI Guide, including but
not limited to, the approval of the number, size, height, location, color and general type and design. Such’
approval shall be subject to revocation by Director at any time. Without express written consent of
Director, Tenant shall not display any advertising, promotional, or informational pampbhlets, circulars,
brochures or similar materials. Without limiting the foregoing restrictions on advertising, in no event will
there be permitted on the Premises any advertising of cigarettes or tobacco products.

1.  PROMOTIONAL PROGRAM

11.1  Promotional Program. City, at City’s election, may conduct, or cause to be conducted, an
advertising, promotional and public relations program for the general purpose of promoting the name and
identity of the Airport and the retail business conducted in the Airport. If City elects to do so, City will
determine in its sole discretion the composition and manner of implementation of that program, and
‘Tenant must participate in promotions, advertising and public relations, and cause its store manager to
attend promotional program meetings. In such event, from and after the Rent Commencement Date (but

prorated for any partial month), Tenant must pay to City, as a contribution to the cost of the promotional
program, the Promotional Charge, in advance on the first (1%) day of each month during the Term.

112 Promotional Charge. At City’s option, the Promotional Charge may be increased from
time to time such that the new Promotional Charge will equal:

Initial Promotional Charge X Comparison Index
' : Base Index.

For purposes of the foregoing adjustment, the “Comparison Index” shall mean the Consumer Price
Index published immediately prior to the adjustment date and the “Base Index” shall mean the Consumer _
Price Index published immediately prior to the Effective Date. v

12. WAIVER; INDEMNITY; INSURANCE

12.1  Waiver. Tenant, on behalf of itself and its assigns, waives its rights to recover from and
releases and discharges City and all City Entities and their respective heirs, successors, personal
representatives and assigns, from any and all Losses whether direct or indirect, known or unknown,
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foreseen or unforeseen, that may arise on account of or in any way connected with (a) the physical or
environmental condition of the Premises or any law or regulation applicable thereto, (b) any damage that
may be suffered or sustained by Tenant or any person whosoever may at any time be using or occupying
or visiting the Premises, or in or about the Airport, or (c) any act or omission (whether negligent, non-
negligent or otherwise) of Tenant or any Tenant Entity, whether or not such Losses shall be caused in part
by any act, omission or negligence of any of City, Commission, its members, or any officers, agents, and
employees of each of them, and their successors and assigns (each, a “City Entity”), except if caused by
the sole gross negligence or willful misconduct of City. In connection with the foregoing waiver, Tenant
expressly waives the benefit of Section 1542 of the California Civil Code, which provides as follows: “A
GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT
KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN TO HIM MUST HAVE MATERIALLY AFFECTED THE SETTLEMENT WITH
THE DEBTOR.”

12.2 Indemnity. In addition to, and not in limitation of the foregoing, Tenant shall forever
indemnify, defend, hold and save City and each City Entity free and harmless of, from and against any
and all Losses caused in whole or in part by or arising out of (a) any act or omission of Tenant or any
Tenant Entity, (b) Tenant’s use of the Premises or operations at the Airport, or (c) any default by Tenant
or any Tenant Entity hereunder, whether or not Losses shall be caused in part by any act, omission or
negligence of City or any City Entity. The foregoing indernnity shall not extend to any Loss caused by
the sole gross negligence or willful misconduct of City. :

123 “Losses”. For purposes hereof “Losses” shall mean any and all losses, liabilities,
judgments, suits, claims, damages, costs and expenses (including reasonable attorneys’ fees, investigation
costs, remediation costs, and court costs), of any kind or nature. :

12.4 Immediate Obligation to Defend. Tenant specifically ackﬁowledges that it has an
immediate and independent obligation to defend City or the City Entity from any claim which is actually
or potentially within the scope of the indemnity provision of this Section 12 or any other indemnity

provision under this Lease, even if such allegation is or may be groundless, fraudulent or false, and such
obligation arises at the time such claim is tendered to Tenant and continues at all times thereafter.

12.5 Notice. Without limiting the foregoing waiver and indemnity, each party hereto shall
give to the other prompt and timely written notice of any Loss coming to its knowledge which in any

" way, directly or indirectly, contingently or otherwise, affects or might affect either, and each shall-have

the right to participate in the defense of the same to the extent of its own interest.

12.6 . Insurance. Tenant shall procure and maintain during the Term the following insurance:

(a) Workers’ Compensation Insurance with Employer’s Liability limits not less than
$1,000,000 each accident. ;

(b) Comprehensive General Liability Insurance with limits nbt_less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage, including Contractual
Liability, Personal Injury, Products Liability and Completed Operations Coverages.

(c) Compfehensive Automobile Liability Insurance with limits not less than $2,000,000
each occurrence Combined Single Limit for Bodily Injury and Property Damage, including Employer’s
non-ownership liability and hired auto coverages.
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(d) Property Insurance on an all risk form covering all Premises tenant improvements,
fixtures, and equipment insuring against the perils of fire, lightning, extended coverage perils, vandalism
and malicious mischief in the demised premises in an amount equal to the full replacement value of tenant
Improvements, fixtures and equipment.

strikes, employee lockouts, riots, or other civil commotion. To calculate Base Rent during any such
interruption of business, the Gross Revenues for the 12-month period immediately preceding the incident

12,7 Form of Policies. All insurance required by Tenant hereunder shall be pursuant to
policies in form and substance and issued by companies satisfactory to City and City’s City Attorney.
City may, upon reasonable notice and reasonable grounds increase or change the required insurance
hereunder, in which event Tenant shall obtain such required insurance. Without limiting the generality of
the foregoing, all Comprehensive General Liability Insurance, and Comprehensive Automobile Liability

Insurance, policies shall be endorsed to provide the following:

(a) Name as additional insured the City and County of San Francisco, the Airport
Commission and its members, and all of the officers, agents, and employees of each of them (collectively,
“Additional Insureds™); : :

(b) That such policies are primary insurance to any other insurance available to the
Additional Insureds, with respect to any claims arising out of this Lease, and that insurance applies
separately to each insured against whom claim is made or suit is brought.

(c) That the insurance compahy shall give thirty (30) days prior written notice to City of
cancellation, non-renewal or reduction in coverage or limits, delivered to City at City’s Insurance/Deposit
Notice Address. : : :

12.8  Delivery of Policies or Certificates. Within five (5) days after Director’s request, and in
any event on or before the Commencement Date, Tenant shall provide to City copies of its insurance
policies or certificates thereof evidencing the above insurance, at City’s Insurance/ Deposit Notice
Address. . : ‘ : '

12,9 Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any right
of recovery against City for any loss or damage to the extent the same is required to be covered by
Tenant’s insurance hereunder. Tenant shall obtain from its nsurer, if possible, a waiver of subrogation
the insurer may have against City or any City Entity in connection with any Loss covered by Tenant’s

.Property insurance policy.

13. DEPOSIT

13.1 Formof Deposit. On or before the date specified by the Director, Tenant wil] deliver to
Director a security deposit (the “Deposit”) in the Deposit Amount. Such Deposit shall be in the form of
(a) a surety bond payable to City, naming City as obligee, in the form attached as Exhibit C-1, and
otherwise in form satisfactory to City’s City Attorney, and issued by a surety company satisfactory to
Director, or a (b) letter of credit naming City as beneficiary, in the form attached as Exhibit C-2, and
otherwise in form satisfactory to City’s City Attorney, issued by a bank satisfactory to Director.
Notwithstanding the foregoing, as may be provided in the Airport Commission Policy on Concession
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Deposits (Resolution No. 04-0153, August 3, 2004) as the same may be amended from time to time,
Tenant shall be permitted to submit as the Deposit alternative forms of deposit as specified therein. Such

. Deposit shall be renewed annually and increased annually such that at all times, the Deposit is equal to
* one-half (%) the then current Minimum Annual Guarantee, all at Tenant’s cost. Such Deposit shall be

kept in full force and effect during the Term to ensure the faithful performance by Tenant of all
covenants, terms, and conditions of this Lease, including payment of Rent. The sum designated as the
“Deposit” is and will remain the sole and separate property of City until actually repaid to Tenant (or at
City’s option, the last assignee (if any) of Tenant’s interest hereunder), said sum not being earned by
Tenant until all provisions-precedent for its payment 10 Tenant have been fulfilled. For Deposits in the
form of a bond or letter of credit, Tenant shall cause the surety company or bank issuing such bond or
letter of credit to give Director notice in writing by registered mail at least forty-five (45) days prior to the

expiration date of such bond or letter of credit of its intention not to renew said bond or letter of credit.

13.2 Maintenance of Deposit. Tenant shall cause the Deposit to be increased from time to
time such that at all times the Deposit is equal to one-half (1/2) the then current Minimum Annual
Guarantee, all at Tenant’s cost. Tenant shall cause the bond or letter of credit to be kept in full force and
effect during the Term and any holdover period to ensure the faithful performance by Tenant of all
covenants, terms, and conditions of this Lease, including payment of Rent. Ifand to the extent City
accepts a Deposit which has an expiration date or cancellation/termination provision, Tenant shall cause
the surety company or bank issuing such bond or letter of credit to give Director notice in writing by
registered mail at least forty-five (45) days prior to the expiration date of such bond or letter of credit of
its intention not to renew or to cancel or terminate said bond or letter of credit. Tenant shall cause such
bond or letter of credit to be renewed, extended, or replaced, at Tenant’s sole cost, at least thirty (30) days
before the expiration date or cancellation date of the bond or letter of credit, with another bond or letter of
credit that complies with the requirements herein. If Tenant fails to do so, City may, without notice to
Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security hereunder. Tenant
shall cause all notices to be given to City under this Section 13 to be given to City at City’s '

Insurance/Deposit Notice Address.

13.3  Alternative Forms of Deposit: Notwithstanding the foregoing, if and to the extent
alternative form(s) of Deposit are permitted pursuant to the Airport Bid Deposit and Performance
Guarantee Policy, as authorized by Commission Resolution No. 04-0153, as such Policy may e amended
from time to time, then Tenant may provide such alternative forms of Deposit. Tenant shall cause such
Deposit to be increased from time to time such that at all times the Deposit is equal to one-half (1/2) the
then current Minimum Annual Guarantee, all at Tenant’s cost. ‘

13.4  Use of Deposit. If Tenant fails to pay Rent or otherwise defaults with respect to any
provision of this Lease, City may use, apply or retain all or any portion of the Deposit for the payment of
Rent or other charge in default or for the payment of any other sum to which City may become obligated
by reason of Tenant’s default or to compensate City for any loss or damage which City may suffer
thereby. If City so uses or applies all or any portion of the Deposit, Tenant, within ten (10) days after
request therefore, shall deposit other security acceptable to Director with City in an amount sufficient to
restore the Deposit to the full amount thereof, and Tenant’s failure to do so shall be a breach of this Lease.
City shall not be required to keep the Deposit or any proceeds thereof, as applicable, separate from its
general accounts. Any proceeds of the Deposit is and will remain the sole and separate property of City
until actually repaid to Tenant, said sum not being earned by Tenant until all provisions precedent for its
payment to Tenant have been fulfilled. If Tenant performs all of Tenant’s obligations hereunder, the
Deposit, or the proceeds thereof, or so much thereof as has not theretofore been applied by City, shall be
returned, without payment of interest or other increment for its use, to Tenant (or, at City’s option, to the -
last assignee, if any, of Tenant’s interest hereunder) within sixty (60) days after the expiration of the
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Term, and after Tenant has vacated the Premises. No trust relationship is created herein between City and

Tenant with respect to the Deposit or any proceeds thereof. _

13.5  Other Agreements. If Tenant defaults with respect to any provision of any other
agreement between City and Tenant, including the Other Agreements, City may use, apply or retain all or

14. DAMAGE OR DESTRUCTION

14.1  Partial Destruction of the Premises.

(2) In the event the improvements on the Premises are damaged by any casualty which is
required to be insured against pursuant to this Lease, then Tenant shail repair such damage as soon as
reasonably possible, at its own cost, and this Lease shall continue in full force and effect, '

(b) In the event such improvements are damaged by any casualty not covered under an
insurance policy required to be maintained pursuant to this Lease, then City may, at City’s option, either

of occurrence of such damage of City’s intention to terminate this Lease. Such termination shall be
effective as of the date specified in such notice, :

. () Notwithstanding the foregoing, if such damage is caused by an act or omission to act
of Tenant or a Tenant Entity, then Tenant shall repair such damage, promptly at its sqlc cost and expense.

14.2  Total Destruction of Premises. If the improvements on the Premises are fotal]y destroyed

14.3 'Partial Destruction of Terminal Building. If fifty percent (50%) or more of the Terminal
Building shall be damaged or destroyed by an insured risk, or if fifieen percent (15%) or more of the
Terminal Building shall be damaged or destroyed by an uninsured risk, notwithstanding that the Premises
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may be unaffected thereby, each of City and Tenant may elect to terminate this Lease by giving notice to
the other within ninety (90) days from the date of occurrence of such damage or destruction, in which

" event the Term of this Lease shall expire on a mutually agreed upon date and Tenant shall thereupon
surrender the Premises to City as required hereunder.

- 144 Damage Near End of the Term. Tf during the last year of the Term the improvements on
the Premises are partially destroyed or damaged, City may at City’s option terminate this Lease as of the
date of occurrence of such-damage by giving written notice to Tenant of City’s election to do so within
thirty (30) days after the date of occurrence of such damage. In the event City elects to terminate this
Lease pursuant hereto, Tenant shall have the right within ten (10) days after receipt of the required notice
to notify City in writing of Tenant’s intention to repair such damage at Tenant’s expense, without
. reimbursement from City, in which event this Lease shall continue in full force and effect and Tenant
shall proceed to make such repairs as soon as reasonably possible.

145 No Abatement of Rent; Tenant’s Remedies.

_ (2) If the Premises are partially destroyed or damaged, Tenant shall have no claim
against City for any damage suffered by reason of any such damage, destruction, repair or restoration.
Tenant waives California Civil Code Sections 1932(2) and 1933(4) providing for termination of hiring
upon destruction of the thing hired. .
(b) In no event will Tenant be entitled to an abatement of Rent resulting from any
- damage, destruction, repair, or restoration described herein. :

15. DEFAULT; REMEDIES

15.1 Event of Default. The occurrence of any one or more of the following events shall
constitute a breach of this Lease and an “Event of Default” hereunder:

(2) Tenant shall fail duly and punctually to pay Rent, or to make any other payment
required hereunder, when due to City, and such failure shall continue beyond the date specified in a
written notice of such default from Director, which date shall be no earlier than the third (3" ) day after
the effective date of such notice. Notwithstanding the foregoing, in the event there occurs two (2)
defaults in the payment of Rent or other payment during the Term, thereafter Tenant shall not be entitled
to, and City shall have no obligation to give, notice of any further defaults in the payment of Rent or other
- payment. In such event, there shall be deemed to occur an “Event of Default” immediately upon o
Tenant’s failure to duly and punctually pay Rent or other payment hereunder; or

v (b) Tenant shall become insolvent, or shall take the benefit of any present or future
insolvency statute, or shall make a general assignment for the benefit of creditors, or file a voluntary
petition in bankruptcy, or a petition or answer seeking an arrangement for its reorganization, or the
readjustment of its indebtedness under the federal bankruptcy laws, or under any other law or statute of
the United States or of any state thereof, or consent to the appointment of a receiver, trustee, or liquidator
of any or substantially all of its property; or

(c) A petition under any part of the federal bankruptcy laws, or an action under any
present or future insolvency law or statute, shall be filed against Tenant and shall not be dismissed within
thirty (30) days after the filing thereof; or '

(d) There shall occur a Transfer without the prior approval of the City; or
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(e) Tenant shall voluntarily abandon, desert or vacate the Premises; or

() Any lien shall be filed against the Premises as a result of any act or omission of
Tenant, and shall not be discharged or contested by Tenant in good faith by proper legal proceedings
within twenty (20) days after receipt of notice thereof by Tenant; or

(g) Tenant shall fail to provide, maintain, increase, or replace, the Deposit as required
herein; or ’

(h) Tenant shall fail to obtain and maintain the insurance required hereunder, or provide
copies of the policies or certificates to City as required herein; or

_ (i) Tenant shall fail to keep, perform and observe each and every other promise,
covenant and agreement set forth in this Lease, and such failure shall continue for a period of more than
three (3) days after delivery by Director of a written notice of such failure (the “First Notice”); or if
satisfaction of such obligation requires activity over a period of time, if Tenant fails to commence the cure
of such failure within three (3) days after receipt of the First Notice, or thereafter fails to dili gently
prosecute such cure, or fails to actually cause such-cure within one hundred twenty (120) days after the
giving of the First Notice; or

(j) Tenant shall use or give its permission to any person to use any portion of Airport or
the Terminal Buildings used by Tenant under this Lease for any illegal purpose, or any purpose not
approved by Director; or

(k) There shall occur a default under any other agreement between Tenant and City,
ncluding the Other Agreements, if any, and such default is not cured as may be provided in such
agreement; provided, however, that nothing herein shall be deemed to imply that Tenant shall be entitled
to additional notice or cure rights with respect to such default other than as may be provided in such other
agreement,

15.2  Statutory Notices. Notwithstanding anything to the contrary in this Section 15, any -
written notice, other than as specifically set forth in this Section 15 » required by any statute or law now or
hereafter in force is hereby waived by Tenant to the fullest extent available under law. Any notice given
by City pursuant to Section 15.1 may be the notice required or permitted pursuant to Section 1161 et seq.
of the California Code of Civil Procedure or successor statutes, and the provisions of this Lease will not
require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant’s right
to possession of the Premises. The periods specified in'Section 15.1 within which Tenant is permitted to
cure any default following notice from City will run concurrently with any cure period provided by
applicable laws. '

15.3  Remedies. Upon the occurrence and during the continuance of an Event of Default, City
‘shall have the following rights and remedies in addition to all other rights and remedies available to City
at law or in equity:

» (a) City shall have the rights and remedies provided by California Civil Code

Section 1951.2 (damages on termination for breach), including the right to terminate Tenant’s right to
possession of the Premises. In the event this Lease is so terminated, City may recover from Tenant the
following damages: ' :

(i)  The “worth at the time of the award” of the unpaid Rent éarned to the
time of termination hereunder; ' '
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(ii) The “worth at the time of the-award” of the amount by which the
unpaid Rent which would have been earned after termination until the time of award exceeds the amount
of such rental loss that Tenant proves could be reasonably avoided; and

(iii)  The “worth at the time of the award” of the amount by which the
unpaid Rent for the balance of the Term after the time of award exceeds the amount of such rental loss
that Tenant proves could be reasonably avoided; and

(iv) Any other amount necessary to compensate City for all the detriment
proximately caused by Tenant’s failure to perform its obligations under this Lease or which in the
ordinary course of things would be likely to result therefrom.

For purposes of the foregoing, the “worth at the time of award” of the amounts referred to in clauses (i)
and (ii) above is computed by allowing interest at the lower of 18% per annum and the highest rate legally
permitted under applicable law. The “worth at the time of award” of the amount referred to in

clause (iii) above is computed by discounting such amount at the discount rate of the Federal Reserve
Bank of San Francisco at the time of award plus 1% (one percent). Notwithstanding any other provisions
hereof, any efforts by City to mitigate damages caused by Tenant’s breach of this Lease shall not
constitute a waiver of City’s right to recover damages hereunder and shall not affect the right of City to
indemnification pursuant to the provisions of Section 12 [Waiver; Indermmity; Insurance] hereof. For
purposes of calculating City’s damages comprising Base Rent based on Gross Revenues, that amount will
be computed by determining the highest Base Rent accruing in any Lease Year during the immediately -
preceding three Lease Years or such shorter period if the Term prior to termination was less than three
Lease Years. Tenant agrees that Tenant’s obligations under this Lease, including the payment of Base
Rent, are independent covenants and are not conditioned on the covenants or warranties of City.

(b) City shall have the right and remedy described in California Civil Code Section
1951.4. City may elect not to terminate this Lease and let this Lease continue, in which case City may
enforce all its rights and remedies under this Lease, including the right to recover Rent as it becomes due
under this Lease. Acts of maintenance or preservation or efforts to relet the Premises or the appointment
of a receiver upon the initiative of City to protect City’s interest under this Lease shall not constitute a
termination of Tenant’s right to possession. :

(c) City shall have the right and power, as attorney in fact for Tenant, to enter and to
sublet the Premises, to collect rents from all subtenants and to provide or arrange for the provision of all
services and fulfill all obligations of Tenant (as permitted in accordance with the terms of this Lease) and
City is hereby authorized on behalf of Tenant, but shall have absolutely no obligation, to provide such
services and fulfill such obligations and to incur all such expenses and costs as City deems necessary in
conmection therewith. Tenant shall be liable immediately to City for all costs and expenses City incurs in
collecting such rents and arranging for or providing such services or fulfilling such obligations. City is
hereby authorized, but not obligated, to relet the Premises or any part thereof on behalf of Tenant, to incur
such expenses as may be necessary to effect a relet and make said relet for such term or terms, upon such

_conditions and at such rental as City in its sole discretion may deem proper. Tenant shall be liable
immediately to City for all reasonable costs City incurs in reletting the Premises required by the reletting,
and other costs. If City relets the Premises or any portion thereof, such reletting shall not relieve Tenant
of any obligation hereunder, except that City shall apply the rent or other proceeds actually collected by it
as a result of such reletting against any amounts due from Tenant hereunder to the extent that such rent or
other proceeds compensate City for the nonperformance of any obligation of Tenant hereunder. Such
payments by Tenant shall be due at such times as are provided elsewhere in this Lease, and City need not
wait until the termination of this Lease, by expiration of the Term hereof or otherwise, to recover them by
legal action or in any other manner. City may execute any lease made pursuant hereto in its own name,
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and the lessee thereunder shall be under no obligation to see to the application by City of any rent or other
proceeds, nor shall Tenant have any right to collect any such rent or other proceeds. City shall not by any

obligation hereunder, unless City shall have given Tenant express written notice of City’s election to do
so as set forth herein. :

(d) City shall have the ri ght to have a receiver appointed upon application by City to take
possession of the Premises and to collect the rents or profits therefrom and to exercise all other rights and
remedies pursuant to this Section 15.3.

, (¢) City shall have the right to ehjoin, and any other remedy or right now or hereafter
available to a landlord against a defaulting tenant under the laws of the State of California or the equitable
powers of its courts, and not otherwise specifically reserved herein.

(f) City may elect to terminate any other agreement between Tenant and City, including -~ -
the Other Agreements, if any.
15.4  City’s Right to Perform. Al agreements and provisions to be performed by Tenant under
any of the terms of this Lease shall be at its sole cost and expense and without any abatement of Rent. If
Tenant shall fail to make any payment or perform any act on its part to be performed hereunder and such
failure shall continue for ten (10) days after notice thereof by City, City may, but shall not be obligated to
do so, and without waiving or releasing Tenant from any obligations of Tenant, make any such payment

Tenant in the payment of Rent.

15.5  Rights Related to Termination. In the event of any termination based on any breach of
the covenants, terms and conditions contained in this Lease, City shall have the option at once and
without further notice to Tenant to enter upon the Premises and take exclusive possession of same. City
may remove or store any personal property located therein, at the sole cost and expense of Tenant without
City being liable to Tenant for damage or loss thereby sustained by Tenant. Upon such termination by
City, all rights, powers and privileges of Tenant hereunder shall cease, and Tenant shall immediately

against City or any City Entity by reason of such termination, or by reason of any act by City or any City
Entity incidental or related thereto. In the event of the exercise by City of such option to terminate,
Tenant shall have no right to or claim upon any improvements or the value thereof, which may have been
previously installed by Tenant in or on the Premises, '

15.6  Cumulative Rights. The exercise by City of any remedy provided in this Lease shall be-
cumulative and shall in no way affect any other remedy available to City under law or equity.

15.7  Prepayment. As provided in Section 4.10 [Prepay Rent], if Tenant defaults in the
payment of Rent, City may require prepayment of Rent. Such right shall be in addition to and not in lieu
of any and all other rights hereunder, or at law or in equity.

15.8  Fines. If Tenant defaults under any of the Lease terms specified below, Director may
~ elect to impose the fines described below on the basis of per violation per day: :
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Violation Section ~ Fing
Violation of Premises Clause 1 $100
Violation of Use Section 3 ' $300
Failure to cause operations or Premises to comply with Laws 3.13 © $100
Failure to submit required documents and reports, including Sales 4.4, 4.5, and - $100
Reports others
Construction or Alterations without City approval 7 $100
Failure to make required repairs : 9 ‘ $300
Unauthorized advertising or signage ] 10 _ $100
Failure to obtain/maintain insurance | _ 12 - 8300
Failure to obtain or maintain Deposit 13 $300

Failure to abide by any other term in this Lease N - ©$300

Director’s right to impose the foregoing Fines shall be in addition to and not in lieu of any and all
other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no obligation to Tenant
to impose Fines on or otherwise take action against any other tenant at the Airport. Such Fines shall
constitute “Additional Rent.” ' :

15.9  City Lien. Tenant hereby grants to City a lien upon and security interest in all fixtures,
chattels and personal property of every kind now or hereafter to be placed or installed in or on the
Premises, and agrees that in the event of any default on the part of Tenant City has all the rights and
remedies afforded the secured party by the chapter on “Default” of the Uniform Commercial Code in the
state wherein the Premises are located on the date of this Lease and may, in connection therewith, also (a)
enter on the Premises to assemble and take possession of the collateral, (b) require Tenant to assemble the
collateral and make its possession available to the City at the Premises, (c) enter the Premises, render the
collateral, if equipment, unusable and dispose of it in a manner provided by the Uniform Commercial
Code on the Premises. Tenant agrees to execute such instruments as City may request to perfect such lien,
and designates also Director his attorney-in-fact for purposes of executing such documents.

15.10 Commencement of Legal Actions. Any legal action by City to enforce any obligation of
Tenant or in the pursuit of any remedy hereunder shall be deemed timely filed if commenced at any time
prior to one (1) year after the expiration or termination of the Term hereof or prior to the expiration of the
. statutory limitation period that would be applicable except for this Section 15.10, whichever period
expires later. ' :

15.11 Waiver of Notice. Except as otherwise expressly provided in this Section 15, Tenant
hereby expressly waives, so far as permitted by law, the service of any notice of intention to enter or re-
enter provided for in any statute, or of the institution of legal proceedings to that end, and Tenant, for and
on behalf of itself and all persons claiming through or under Tenant, also waives any right of redemption
or relief from forfeiture under California Code of Civil Procedure Sections 1 174 or 1179, or under any
other present or future law, if Tenant is evicted or City takes possession of the Premises by reason of any
default by Tenant hereunder. .
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16. SURRENDER

Tenant shall at the end of the Term surrender to City the Premises and all Alterations, additions
and improvements thereto in the same condition as when received, ordinary wear and tear and damage by
fire, earthquake, act of God, or the elements excepted. Subject to City’s right to require removal pursuant
‘to Section 7 [Investments; Alterations] hereof, all Alterations and improvements installed in the Premises
by Tenant (other than Tenant’s trade fixtures), shall, without compensation to Tenant, then become City’s
property free and clear of all claims to or against them by Tenant or any third person. In the event that
Tenant shall fail to remove its personal property, including trade fixtures, on or before the Expiration
Date, such personal property shall become City’s property free and clear of all claims to or against them
by Tenant or any third person. In such event, City shall not be responsible for any Losses related to such
personal property, and City may sell or otherwise dispose of such personal property.,

17. HAZARDOUS MATERIALS

17.1 Definitions. As used herein, the following terms shall have the meanings hereinafier set
forth:

7 (a) “Environmental Laws” shall mean any federal, state, local or administrative law,
rule, regulation, order or requirement relating to industrial hygiene, environmental conditions or

Hazardous Materials, whether now in effect or hereafier adopted, including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (42 US.C. Sections
9601, et seq.), the Resources Conservation and Recovery Act of 1976 (42 U.S.C. Section 9601, et seq.),
the Clean Water Act (33 U.S.C. Section 1251, et seq.), the Safe Drinking Water Act (14 U.S.C. Section
401, et seq.), the Hazardous Materials Transportation Act (49 U.S.C. Section 1801, et seq.), the Toxic
Substance Control Act (15 U.8.C. Section 2601, et seq.), the California Hazardous Waste Control Law
(California Health and Safety Code Section 25100, et seq.), the Porter-Cologne Water Quality Control

-Act (California Water Code Section 13000, et seq.), and the Safe Drinking Water and Toxic Enforcement
Act of 1986 (California Health and Safety Code Section 25249.5, et seq.

(b) “Hazardous Material” shall mean any material that, because of its quantity,
concentration or physical or chemical characteristics, is deemed by any federal, state or local
governmental autharity to pose a present or potential hazard to human health or safety or to the
environment. “Hazardous Materia]” includes, without limitation, any material or substance defined as a
“hazardous substance,” or “pollutant” or “contaminant” pursuant to any Environmental Law; any asbestos
and-asbestos containing materials; petroleum, including crude oil or any fraction thereof, natural gas or
natural gas liquids; and any materials listed in the Airport’s TI Guide. ‘

- (c) “Release” when used with respect to Hazardous Material shall include any actual or
imminent spilling, leaking, pumping, pouring, emitting, emptying,- discharging, injecting, escaping, - -
leaching, dumping, or disposing into or inside the Building, or in, on, under or about the Property.

(d) “Pre-Existing Condition” means the existence of any Hazardous Materials on the
Premises immediately prior to the Commencement Date.

17.2  Tenant’s Covenants.

(a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Material to be
brought upon, kept, used, stored, generated or disposed of in, on or about the Premises or the Airport, or
transported to or from the Premises or the Airport; provided that Tenant may use such substances as are
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customarily used in retail sales so long as such use is in compliance with all applicable Environmental
Laws and the Airport’s TI Guide.

(b) Tenant shall handle Hazardous Materials discovered or introduced on the Premises
during the Term in compliance with all Environmental Laws and the Airport’s TI Guide. Tenant shall
protect its employees and the general public in accordance with all Environmental Laws. :

(c) In the event Tenant becomes aware of the actual or possible Release of Hazardous

Materials on the Premises or elsewhere on the Airport, Tenant shall promptly give notice of the same to
City. Without limiting the generality of the foregoing, Tenant shall give notice to City of any of the
following: (i) notice of a Release of Hazardous Materials given by Tenant, any subtenant, or other
occupant to any governmental or regulatory agency; (ii) notice of a violation or potential or alleged
violation of any Environmental Law received by Tenant, any subtenant, other occupant on the Premises
from any governmental or regulatory agency; (iii) any inquiry, investigation, enforcement, cleanup,
removal, other action that is instituted or threatened by a government or regulatory agency; (iv) any claim

that is instituted or threatened by a third party against Tenant, any subtenant, or other occupant on the
" Premises that relates to Hazardous Materials; and (v) any notice of termination, expiration, or material
amendment to any environmental operating permit or license necessary for the use of the Premises.

(d) At Director’s request, Tenant shall provide information necessary for City to confirm.
that Tenant is complying with the foregoing covenants.

17.3  Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless City from
and against any and all Losses arising during or after the Termas a result of or arising from: (a) a breach
by Tenant of its-ebligations contained in the preceding Section 17.2 [Tenant’s Covenants], or (b) any
_ Release of Hazardous Material from, in, on or about the Premises or the Airport caused by the act or
omission of Tenant or any Tenant Entity, or (c) the existence of any Hazardous Materials on the Premises,
except to the extent that Tenant can demonstrate that such Hazardous Materials constitutes a Pre-Existing
Condition. ' : '

174 Environmental Audit. Upon reasonable notice, Director shall have the right but not the
obligation to conduct or cause to be conducted by a firm acceptable to Director, an environmental audit or
any other appropriate investigation of the Premises for possible environmental contamination. Such
investigation may include environmental sampling and equipment and facility testing, including the
testing of secondary contamination. No such testing or investigation shall limit Tenant’s obligations
hereunder or constitute a release of Tenant’s obligations therefor. Tenant shall pay all costs associated
with said investigation in the event such investigation shall disclose any Hazardous Materials
contamination as to which Tenant is liable hereunder.

17.5 Closure Permit. Prior to the termination or expiration of this Lease, Director shall have
the right to require Tenant to file with the City an application for a Closure Permit for decontamination of
the site and investigation and removal of all Hazardous Materials in compliance with the Airport’s T1
Guide, the Airport Rules, and all Laws. The Closure Permit may require a plan for long-term care and
surveillance of any contamination allowed to remain at the Premises or Airport property and an
acknowledgment of responsibility and indemnification for any and all Losses associated with any such
contamination. Without limiting the foregoing provision, City reserves the right to require Tenant to, and
in such event Tenant shall, at Tenant’s sole cost and expense, decontaminate the Premises and remove
any Hazardous Materials discovered during the Term, except those Hazardous Materials which constitute
Pre-Existing Conditions. Such removal shall be performed to the Director’s reasonable satisfaction.
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18. EMINENT DOMAIN

18.1  Definitions. For purposes of this Section 18, the following capitalized terms shall have
the following meanings: . :

(a) “Award” means all compensation, sums or value paid, awarded or received for a
Taking, whether pursuant to judgment, agreement, settlement or otherwise, '

(b) “Date of Taking” means the carlier of: (a) the date upon which title to the portion of
the Premises taken passes to and vests in the condemnor, and (b) the date on which Tenant is dispossessed

(¢) “Taking” means a taking or damaging, including severance damage, by eminent
domain, inverse condemnation or for any public or quasi-public use under applicable Laws. A Taking
may occur pursuant to the recording of a final order of condemnation, or by voluntary sale or conveyance
in lieu of condemnation or in settlement of a condemnation action.

hereafter in effect.

18.3  Total Taking; Automatic Termination. If a total Taking of the Premises occurs, then this-

Lease shall terminate as of the Date of Taking,

18.4 Partial Taking; Election to Terminate.

(b) If a partial Taking of a material portion of the Terminal occurs, City shall have the
_ right to terminate this Lease in its entirety. '

(c) City’s elections to terminate this Lease pursuant to this Section 18 shall be exercised
by City’s giving notice to Tenant on or before the date that is one hundred twenty ( 120) days after the
Date of Taking, and thereafter this Lease shall terminate upon on the thirtieth (30th) day after such notice
is given. '

18.5  Tenant Monetary Obligation X Award. Upon termination of this Lease pursuant to an
election under Section 18.4 [Partial Taking; Election to Terminate] above, then: (a) Tenant’s obligation to
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18.6  Partial Taking: Continuation of Leage. Ifa partial Taking of the Premises occurs and this
Lease is not terminated in its entirety under Section 18.4 [Partial Taking; Election to Terminate] above,
then this Lease shall terminate as to the portion of the Premises so taken, but shall remain in full force and
effect as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (2) the
Minimum Annual Guarantee shall be adjusted by Director to reflect the Taking, and (b) City shall be
entitled to the entire Award in comnection therewith: (including, but not limited to, any portion of the
Award made for the value of the leasehold estate created by this Lease). Tenant shall have no claim
against City for the value of any unexpired Term of this Lease, provided that Tenant may make a separate .
claim for compensation. Tenant shall retain any Award made specifically to Tenant for Tenant’s
relocation expenses or the interruption of or damage to Tenant’s business or damage to Tenant’s personal
property.

18.7 Temporary Takings. Notwithstanding anything to contrary in this Section, if a Taking -
occurs with respect to all or any part of the Premises for a limited period of time not in excess of one
hundred eighty (180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shall
continue to'pay Rent, and to perform all of the terms, conditions and covenants of this Lease. In the event
of such temporary Taking, City shall be entitled to receive any Award.

19. CITY AND OTHER GOVERNMENTAL i’ROVISIONS

19.1 MacBride Principles - Northern Ireland. Pursuant to San Francisco Administrative' Code
§12.F.5, the City and County of San Francisco urges companies doing business in Northern Ireland to
move towards resolving employment inequities, and encourages such companies to abide by the
MacBride Principles. The City and County of San Francisco urges San Francisco companies to do -
business with corporations that abide by the MacBride Principles. By signing below, the person
executing this agreement on behalf of Tenant acknowledges that he or she has read and understood this
section.

19.2 Charter. The terms of this Lease shall be governed by and subject to the budget and
fiscal provisions of the Charter of the City and County of San Francisco.

19.3  Tropical Hardwood and Virgin Redwood Ban. The City and County of San Francisco

- urges companies not to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical

hardwood wood product, virgin redwood or virgin redwood wood product. Except as expressly permitted
by the application of Sections 802(b) and 803(b) of the San Francisco Environmental Code, Tenant shall
not provide any items to the construction of Alterations, or otherwise in the performance of this Lease
which are tropical hardwoods, tropical hardwood wood products, virgin redwood, or virgin redwood
wood products. In the event Tenant fails to comply in good faith with any of the provisions of Chapter 8
of the San Francisco Environmental Code , Tenant shall be liable for liquidated damages for each '
violation in any amount equal to Tenant’s net profit on the contract, or five percent (5%) of the total
amount of the contract dollars, whichever is greater.

19.4 No Representations. Tenant acknowledges and agrees that neither City nor any person on
behalf of City has made, and City hereby disclaims, any representations or warranties, €Xpress or implied,
regarding the business venture proposed by Tenant at the Airport, including any statements relating to the
potential success or profitability of such venture. Tenant represents and warrants that it has made an
independent investigation of all aspects of the business venture contemplated by this Lease and the
Permitted Use. '

19.5  Effect of City Approvals. Notwithstanding anything to the contrary herein, Tenant
acknowledges and agrees that City is entering into this Lease as a landownet, and not as a regulatory
. 35 .
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agency with police powers. Accordingly, any construction, alterations, or operations contemplated or
performed by Tenant hereunder may require further authorizations, approvals, or permits from :
governmental regulatory agencies, including the Airport’s Quality Control Department, Nothing in this

19.6  Limitation on Damages. Notwithstanding anything to the contrary herein, in no event
will City or any City Entity be liable to Tenant or any Tenant Entity for any consequential, incidental, or
special damages, or special damages, or lost revenues or lost profits.

19.7  Sponsor’s Assurance Agreement. This Lease shall be subordinate and subject to the

terms of any “Sponsor’s Assurance Agreement” or any like agreement heretofore or hereinafter entered
into by City and any agency of the United States of America.

19.8  Federal Nondiscrimination Regulations.
Se=ras hpndiscniminaudon Regulations

agreement or concession pursuant to which any person or persons other than City, operates or has the .
right to operate any facility on the Airport providing services to the public, the following covenant, to

facilities; (2) that in the construction of any improvements on, over, or under such land and the furnishing
of services thereon, no person on the grounds of race, color, or national origin shall be excluded from
participation in, denied the benefits of, or otherwise be subjected to discrimination, and (3) that the
grantee, licensee, permittee, etc., shall use the Premises in compliance with a]l other requirements
imposed by or pursuant to Title 49, Code of Federal Regulations, Subtitle A, Office of the Secretary of
Transportation, Part 21, Nondiscrimination in Federally-Assisted Programs of the Department of
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19.9  Federal Affirmative Action Regulations. Tenant assures that it will undertake an
affirmative action program as required by 14 CFR Part 152, Subpart E, to insure that no person shall on
the grounds of race, creed, color, national origin, or sex be excluded from participating in any
* employment activities covered in 14 CFR Part 152, Subpart E. Tenant assures that no person shall be
excluded on these grounds from participating in or receiving the services or benefits of any program or
activity covered by this subpart. Tenant-assures that it will require that its covered sub-organizations
provide assurances to Tenant that they similarly will undertake affirmative action programs and that they
will require assurances from their sub-organizations, as required by 14 CFR Part 152, Subpart E, to the
same effect.

19.10 City’s Nondiscrimination Ordinance.

(a) In the performance of this agreement, Tenant agrees not to discriminate against any
employee, City and County employee working with Permittee, applicant for employment Tenant, or
against any person seeking accommodations, advantages, facilities, privileges, services, or membership in
all business, social, or other establishments or organizations operated by Tenant, on the basis of the fact or
perception of a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex,
sexual orientation, gender identity, domestic partner status, marital status, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such protected
classes, or in retaliation for opposition to discrimination against such classes.

{b) Tenant shall include in all subleases and other subcontracts relating to the Premises
hereunder a non-discrimination clause in substantially the form of subsection (a) above. In addition,
Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of Sections
12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative Code and shall require all
subtenants and other subcontractors to comply with such provisions. Tenant’s failure to comply with the
obligations in this subsection shall constitute a material breach of this Lease. '

‘(¢) Tenant does not as of the date of this Lease and will not during the Term, in any of its
operations in San Francisco, where the work is being performed for the City, or elsewhere within the
United States, discriminate in the provision of bereavement leave, family medical leave, health benefits,-
membership or membership discounts, moving expenses, pension and retirement benefits or travel
benefits, as well as any benefits other than the benefits specified above, between employees with
domestic partners and employees with spouses, and/or between the domestic partners and spouses of such
employees, where the domestic partnership has been registered with a governmental entity pursuant to
state or local law authorizing such registration, subject to the conditions set forth in Section 12B.2(b) of
the San Francisco Administrative Code. : :

- (d) Tenant hereby represents that prior to execution of this Lease (i) Tenant executed and
submitted to the Human Rights Commission of the City and County of San Francisco (the “HRC™) the
“Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-12B-101)",
with supporting documentation, and (ii) the HRC approved such form. S

, (¢) The provisions of Chapters 12B and 12C of the San Francisco Administrative Code
relating to non-discrimination by parties contracting for the lease of City property are incorporated in this
Section by reference and made a part of this Lease as though fully set forth herem. Tenant shall comply
fully with and be bound by all of the provisions that apply to this Lease under such Chapters of the
' Administrative Code, including but not limited to the remedies provided in such Chapters. Without
limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h) of the San Francisco
Administrative Code, a penalty of $50 for each person for each calendar day during which such person
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was discriminated against in violation of the provisions of this Lease may be assessed against Tenant
and/or deducted from any payments due Tenant. ‘

19.11 Conflict of Interest. Through its execution of this Agreement, Tenant acknowledges that
it is familiar with the provisions of section 15.103 of City's Charter, Article I, Chapter 2 of City's
Campaign and Governmental Conduct Code, and sections 87100 et seq and sections 1090 et seq. of the
Government Code of the State of California, and certifies that it does not know of any facts which
constitute a violation of said provision and agrees that if it becomes aware of any such fact during the
term of this Agreement it shall immediately notify Landlord.

19.12 Prevailing Rates of Wagé. Tenant shall abide by Airport Commission Policy
No. 80-0031, requiring that Tenant pay generally prevailing rates of salaries, wages, and employee
benefits, to its eniployees working at San Francisco International Airport pursuant to this Lease.

19.13 Declaration Regarding Airport Private Roads. Tenant hereby acknowledges and agrees

that all roads existing at the date of execution hereof within the boundaries of the Airport, as shown on the
current official Airport plan and as it may be revised, are the private property and private roads of the City
and County of San Francisco, with the exception of that portion of the old Bayshore Highway which runs
through the southern limits of the City of South San Francisco and through the northern portion of the
Airport to the intersection with the North Airport Road as shown on said Airport Plan, and with the
exception of that portion of the North Airport Road which runs from the off and on ramps of the State
Bayshore Freeway to the intersection with said old Bayshore Highway as shown on said Airport Plan. It
further acknowledges that any and all roads hereafter constructed or opened by City within the Airport
boundaries will be the private property and road of City, unless otherwise designated by appropriate
action. ‘ :

- 19.14 No Relocation Assistance: Waiver of Claims. Tenant acknowledges that it will not be a
displaced person at the time this Lease is terminated or expires by its own terms, and Tenant fully »
releases, waives, and discharges forever any and all claims or other Losses, against and covenants not to
sue City or any City Entity under any Laws, including any and all claims for relocation benefits or
assistance from City under federal and state relocation assistance laws. Without limiting Section 5
[Assignment or Subletting], Tenant shall cause any Transferee to expressly waive entitlement to any and
all relocation assistance and benefits in connection with this Lease. Tenant shall indemnify, defend, and
hold harmless City for any and all Losses arising out of any relocation assistance or benefits payable to
any Transferee. '

19.15 Drug-Free Workplace. Tenant acknowledges that pursuant to the Federal Drug-Free
Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a controlled
substance is prohibited on City premises. Any violation of this prohibition by Tenant or any Tenant
Entity shall constitute a default hereunder. C ‘

19.16 Compliance with Americans With Disabilities Act. Tenant acknowledges that, pursuant

to the ADA, programs, services and other activities provided by a public entity, whether directly or
through a contractor, must be accessible to the disabled public. Tenant shall provide the services
specified in this Lease in a manner that complies with the ADA and any and all other applicable federal,
state and local disability rights legislation. . Tenant agrees not to discriminate against disabled persons in
the provision of services, benefits or activities provided under this Lease and further agrees that any
violation of this prohibition on the part of Tenant, its employees, agents or assigns shall constitute a
material breach of this Lease. ‘
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' 19.17 Sunshine Ordinance. In accordance with Section 67.24(¢) of the San Francisco
Administrative Code, contracts, contractors’ bids, leases, agreements, responses to Requests for
Proposals, and all other records of communications between City and persons or firms seeking contracts
will be open to inspection immediately after a contract has been awarded. Nothing in this provision
requires the disclosure of a private person’s or organization’s net worth or other proprietary financial data
submitted for qualification for a contract, lease, agreement or other benefit until and unless that person or
organization is awarded the contract, lease, agreement or benefit. Information provided which is covered
by this paragraph will be made available to the public upon request. '

19.18 Pesticide Prohibition. Tenant shall comply with the provisions of Section 308 of
Chapter 3 of the San Francisco Environment Code (the “Pesticide Ordinance”) which (i) prohibit the use
of certain pesticides on City property, (ii) require the posting of certain notices and the maintenance of
certain records regarding pesticide usage and (iii) require Tenant to submit to the Airport an integrated
- pest management (“TPM”) plan that (a) lists, to the extent reasonably possible, the types and estimated
quantities of pesticides that Tenant may need to apply to the Premises during the terms of this Lease,

(b) describes the steps Tenant will take to meet the City’s IPM Policy described in Section 300 of the
Pesticide Ordinance and (c) identifies, by name, title, address and telephone number, an individual to act
. as the Tenant’s primary IPM contact person with the City. In addition, Tenant shall comply with the
requirements of Sections 303(a) and 303(b) of the Pesticide Ordinance. :

19.19 First Source Hiring. Tenant shall comply with the San Francisco First Source Hiring
Ordinance (Board of Supervisors Ordinance No. 264-98) in cooperation with the Airport Commission
Office of Employment and Community Partmerships pursuant to the First Source Hiring Agreement
entered into between the Airport Commission and the Tenant concurrently herewith, and incorporated
herein by reference. ' ' '

19.20 Labor Peace/Card Check Rule. Without limiting the generality of other provisions herein
requiring Tenant to comply with all Airport Rules, Tenant shall comply with the Airport’s Labor
Peace/Card Check Rule, adopted on February 1, 2000, pursuant to Airport Commission Resolution No.
00-0049 (the “Labor Peace/Card Check Rule”). Capitalized terms not defined in this provision are
defined in the Labor Peace/Card Check Rule. To comply with the Labor Peace/Card Check Rule, Tenant
shall, among other actions: (a) Enter into 2 Labor Peace/Card Check Agreement with any Labor
Organization which requests such an agreement and which has registered with the Airport Director or ‘
his/her designee, within thirty (30) days after the Labor Peace/Card Check Agreement has been requested;
(b) Not less than thirty (30) days prior to the modification of this Lease, Tenant shall provide notice by
mail to any Labor Organization or federation of labor organizations which have registered with the. '
Director or his/her designee (“registered labor organization”), that Tenant is seeking to modify or
extend this Lease; (c) Upon issuing any request for proposals, invitations to bid, or similar notice, or in
any event not less than thirty (30) days prior to entering into any Subcontract, Tenant shall provide notice
to all registered labor organizations that Tenant is seeking to enter into such Subcontract; and (d) Tenant
shall include in any subcontract with a Subcontractor performing services pursuant to any Covered

" Contract, a provision requiring the Subcontractor to comply with the requirements of the Labor
Peace/Card Check Rule. If Airport Director determines that Tenant shall have violated the Labor
Peace/Card Check Rule, Airport Director shall have the option to terminate this Lease, in addition to
exercising all other remedies available to him/her. '

v 19.21 Requiring Minimum Compensation. Tenant agrees to comply fully with and be bound
by all of the provisions of the Minimum Compensation Ordinance (MCO), as set forth in' San Francisco
Administrative Code Chapter 12P (Chapter 12P), including the remedies provided, and implementing
guidelines and rules. The provisions of Chapter 12P are incorporated herein by reference and made a part
of this Agreement as though fully set forth. The text of the MCO is available on the web at
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http://www.sfgov.org/sité/olse_index.asp. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12P. Consistent with the
requirements of the MCO, Tenant agrees to all of the following;

(a) For each hour worked by a Covered Employee during a Pay Period on the
property covered by this Agreement, Tenant shail provide to the Covered Employee no less than the

(b)  Tenant shall not discharge, reduce in compensation, or otherwise discriminate
against any employee for complaining to the City with regard to Tenant’s compliance or anticipated
compliance with the requirements of the MCQO, for opposing any practice proscribed by the MCO, for
participating in proceedings related to the MCO, or for seeking to assert or enforce any rights under the

MCO by any lawful means.

(©) Tenant understands and agrees that the failure to comply with the requircmeﬁts of
the MCO shall constitute a material breach by Tenant of the terms of this Agreement.” The City, acting
through the Contracting Department, shall determine whether such a breach has occurred.

_ (@ If, within 30 days after receiving written notice of a breach of this Agreement for
violating the MCO, Tenant fails to cure such breach or, if such breach cannot reasonably be cured within
such period of 30 days, Tenant fails to commence efforts to cure within such period, or thereafier fails
diligently to pursue such cure to completion, the City, acting through the Contracting Department, shall
have the right to pursue the following rights or remedies and any rights or remedies available under
applicable law: ‘ .

(1) The right to charge Tenant an amount equal to the difference between the Minimum Compensation
and any compensation actually provided to a Covered Employee, together with interest on such
amount from the date payment was due at the maximum rate then permitted by law; '

(2) The right to set off all or any portion of the amount described in Subsection (d)(1) of this Section
- against amounts due to Tenant under this Agreement;

(3) The right to terminate this Agreement in whole or in part;

(4) In the event of a breach by Tenant of the covenant referred to in Subsection (b) of this Section, the
_right to seek reinstatement of the employee or to obtain other appropriate equitable relief: and

(5) The right to bar Tenant from cntcri'ng into future contracts with the City for three (3) years.

(6) Each of the rights provided in this Subsection (d) shall be exercisable individually or in combination
- with any other rights or remedies available to the City. Any amounts realized by the City pursuant to
this subsection shall be paid to the Covered Employee who failed to receive the required Minimum
Compensation. : '

(e) Tenant represents and warrants that it is not an entity that was set up, or is being
used, for the purpose of evading the intent of the MCO.

® Tenant shall keep itself informed of the current requirements of the MCO,
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including increases to the hourly gross compensation due Covered Employees under the MCO, and shall
provide prompt written notice to all Covered Employees of any increases in compensation, as well as any
written communications received by the Tenant from the CITY, which communications are marked to
indicate that they are to be distributed to Covered Employees.

(&) Tenant shall provide reports to the City in accordance with any reporting
standards promulgated by the City under the MCO, including reports on subtenants.

(h) The Tenant shall provide the City with access to pertinent records after receiving
a written request from the City to do so and being provided at least five (5) business days to respond.

(i) - The City may conduct random audits of Tenant. Random audits shall be (1)
noticed in advance in writing; (ii) limited to ascertaining whether Covered Employees are paid at least the
minimum compensation required by the MCO; (iii) accomplished through an examination of pertinent
records at a mutually agreed upon time and location within ten (10) days of the written notice; and (iv)
limited to one audit of Tenant every two years for the duration of this Agreement: Nothing in this
Agreement is intended to preclude the City from investigating any report of an alleged violation of the
MCO. ' ’

G) Any sublease entered into by Tenant and another party shall require that party to
comply with the requirements of the MCO and shall contain contractual obligations substantially the
same as those set forth in this Section. Tenant shall notify the Department of Administrative Services
when it enters into such a sublease and shall certify to the Department of Administrative Services that it
" has notified the sub-tenant of the obligations under the MCO and has imposed the requirements of the
MCO on the sub-tenant through the provisions of the subcontract. It is Tenant’s obligation to ensure that
any sub-tenants of any tier under this Agreement comply with the requirements of the MCO. Ifany sub-
tenant under this Agreement fails to comply, City may pursue any of the remedies set forth in this Section
against Tenant.

k) Any contract entered into by Tenant and another party to perform services on the
property covered by this Lease shall require that party to comply with the requirements of the MCO and
shall contain contractual obligations substantially the same as those set forth in this Section. Tenant shall
notify the Department of Administrative Services when it enters into such a contract and shall certify to
the Department of Administrative Services that it has notified the contractor of the obligations under the
MCO and has imposed the réquirements of the MCO on the contractor through the provisions of the
subcontract. It is Tenant’s obligation to ensure that any such contractors comply with the requirements of
the MCO. If such a contractor fails to comply, City may pursuc any of the remedies set forth in this
Section against Tenant. '

)] Each Covered Employee is a third-party beneficiary with respect to the
requirements of subsections (a) and (b) of this Section, and may pursue the following remedies in the
event of a breach by Tenant of subsections (a) and (b), but only after the Covered Employee has provided
the notice, participated in the administrative review hearing, and waited the 21-day period required by the
MCO. Tenant understands and agrees that if the Covered Employee prevails in such action, the Covered
Employee may be awarded: (1) an amount equal to the difference between the Minimum Compensation
and any compensation actually provided to the Covered Employee, together with interest on such amount
from the date payment was due at the maximum rate then permitted by law; (2) in the event of a breach
by Tenant of subsections (2) or (b), the right to seek reinstatement or to obtain other appropriate équitable
relief: and (3) in the event that the Covered Employee is the prevailing party in any legal action or
proceeding against Tenant arising from this Agreement, the right to obtain all costs and expenses,
including reasonable attorney's fees and disbursements, incurred by the Covered Employee. Tenant also
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herein. The text of the HCAO is currently available on the web at
http://Www.sfgov.org/site/olse_index.asp. Capitalized terms used in this. Section and not defined in this
Lease shall have the meanings assigned to such terms in Chapter 12Q. -

(a) For éach Covered Employee Tenant shall provide the applicable health benefit set
forth in Section 12Q.3 of the HCAOQ. If Tenant chooses to offer the health plan option, such health plan
shall meet the minimum standards set forth by the San Francisco Health Commission. :

() .Notv?ithstanding the above, if Tenant meets the requirements of a “small business” as
described in Section 12Q.3(d) of the HCAOQ, it shall have no obligation to comply with part (a) above. '

(¢) Tenant’s failure to comply with the requirements of the HCAO shall constitute a
material breach by Tenant of this Lease. If, within 30 days after receiving City’s written notice of a
breach of this Lease for violating the HCAO, Tenant fails to cure such breach or, if such breach cannot
reasonably be cured within such 30-day period, Tenant fails to commence efforts to cure within such
period, or thereafier fails diligently to pursue such cure to completion, City shall have the remedies set
forth in Section 12Q.5(f)(1-5). Each of these remedies shall be exercisable individually or in combination
with any other rights or remedies available to City.

(d) Any Sublease or Contract regarding services to be performed on the Premises entered
into by Tenant shall require the Subtenant or Contractor and Subcontractors, as applicable, to comply
with the requirements of the HCAQ and shall contain contractual obligations substantially the same as
those set forth in this Section. Tenant shall notify the Purchasing Department when it enters into such a
- Sublease or Contract and shall certify to the Purchasing Department that it-has notified the Subtenant or
Contractor of the obligations under the HCAQ and has imposed the requirements of the HCAO on the
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Subtenant or Contractor through written agreement with such Subtenant or Contractor. Tenant shall be
responsible for ensuring compliance with the HCAO by each Subtenant, Contractor and Subcontractor
performing services on the Premises. If any Subtenant, Contractor or Subcontractor fails to comply, City
may pursue the remedies set forth in this Section against Tenant based on the Subtenant’s, Contractor’s,
or Subcontractor’s failure to comply, provided that the Contracting Department has first provided Tenant
with notice and an opportunity to cure the violation. '

(¢) Tenant shall not discharge, reprimand, penalize, reduce the compensation of, or
otherwise discriminate against, any employee for notifying City of any issue relating to the HCAO, for™ .
opposing any practice proscribed by the HCAO, for participating in any proceedings related to the
" HCAO, or for seeking to assert or enforce any rights under the HCAO by any lawful means.

(f) Tenant represents and warrants that it is not an entity that was set up, or is being
used, for the purpose of evading the requirements of the HCAO. ‘

_ (2 Teﬁant shall keep itself informed of the requirements of the HCAO, as they may
change from time to time. ' ‘

(h) Upon request, Tenant shall provide reports to Cil)'( in accordance with any reporting
standards promulgated by City under the HCAO, including reports on Subtenants, Contractors, and
Subcontractors. :

(i) Within five (5) business days after any request by City, Tenant shall provide City
with access to pertinent records relating to any Tenant’s compliance with the HCAO. In addition, City
and its agents may conduct random audits of Tenant at any time during the term of this Lease. Tenant
agrees to cooperate with City in connection with any such audit. o

19.24 Notification of Limitations on Contributions. San Francisco Campaign and
Governmental Conduct Code (the “Conduct Code”) Section 1.126 prohibits any person who contracts
with the City for selling or leasing any land or building to or from the City whenever such transaction
would require the approval by a City elective officer or the board on which that City elective officer
serves, from making a contribution to such an officer, or candidate for such an office, or committee
controlled by such officer or candidate at any time from the commencement of negotiations for such
contract until the termination of negotiations for such contract or three months has elapsed from the date
the contract is approved by the City elective officer, or the board on which that City elective officer
serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations are commenced
when a prospective contractor first communicates with a City officer or employee about the possibility of
obtaining a specific contract. This communication may occur in person, by telephone or in writing, and
may be initiated by the prospective contractor or a City officer or employee. Negotiations are completed
when a contract is finalized and signed by the City and the contractor. Negotiations are terminated when
the City and/or the prospéctive contractor end the negotiation process before a final decision is made to
award the contract. Through its execution of this Agreement, Tenant acknowledges that it is familiar with
the provisions of Article ITI, Chapter 2 of City's Campaign and Governmental Conduct Code, and sections
87100 et seq and sections 1090 et seq. of the Government Code of the State of California, and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that if it
becomes aware of any such fact during the term of this Agreement it shall immediately notify City.

20. GENERAL PROVISIONS

20.1 Notices. Except as otherwise specifically provided in this Lease, any notice, consent,
request, demand, or other correspondence given under this Lease shall be in writing and given by
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delivering the notice in person or by commercial courier, or by sending it by first-class mail, certified
mail, return receipt requested, or overnight courier, return receipt requested, with postage prepaid, to: (a)
Tenant at Tenant’s Notice Address; or (b) City at City’s Notice Address; or (c) such other address as
either Tenant or City may designate as its new address for such purpose by notice given to the other in
accordance with this Section. Any notice hereunder shall be deemed to have been given and received and
effective two (2) days after the date when it is mailed, if sent by first-class, certified mail, one day after

20.2  No Implied Waiver. No failure by either party to insist upon the strict performance of
any obligation of the other party under this I ease or to exercise any right, power or remedy consequent
upon a breach thereof shall constitute a waiver of any such breach or of such term, covenant or condition.
No express written waiver of arty default or the performance of any provision hereof shall affect any other

default or performance, or cover any other period of time, other than the default, performance or period of
time specified in such express waiver. :

20.3  Entire Agreement. The parties intend that this Lease (including all of the attached -
exhibits, which are made a part of this Lease) shall be the final expression of their agreement with respect
to the subject matter hereof and may not be contradicted by evidence of any prior or contemporaneous
written or oral agreements or understandings. The parties further intend that this Lease shall constitute
the complete and exclusive statement of its terms and that no extrinsic evidence whatsoever (including
prior drafts hereof and changes therefrom) may be introduced in any judicial, administrative or other legal
proceeding involving this Lease. ' :

204 Amendments. Except as specifically provided herein, neither this Lease nor any term or
provisions hereof may be changed, waived, discharged or terminated, except by a written instrument
signed by the party against which the enforcement of the change, waiver, discharge or termination is
sought. : . '

20.5 [Interpretation of Lease. The captions preceding the articles and sections of this Lease
and in the table of contents have been inserted for convenience of reference only and such captions shall
in no way define or limit the scope or intent of any provision of this Lease. This Lease has been _
negotiated at arm’s length and between persons sophisticated and knowledgeable in the matters dealt with
herein and shall be interpreted to achieve the intents and purposes of the parties, without any presumption
against the party responsible for drafting any part of this Lease. Provisions in this Lease relating to
number of days shall be calendar days. Use of the word “including” shall mean “including, without
limitation.” References to statutes, sections, ordinances or regulations are to be construed as including all
statutory, ordinance, or regulatory provisions consolidating, amending, replacing, succeeding or
supplementing the statute, section, ordinance or regulation. Whenever the singular number is used in this
Lease and when fequ_ired by the context, the same includes the plural, the plural includes the singular, and
the masculine gender includes the feminine and neuter genders, and the word “person” shall include
corporation, partnership, firm, limited hiability company, and association.

20.6  Successors and Assigns, Subject to the provisions of Section 5 [Assignment or

+ Subletting], the terms, covenants and conditions contained in this Lease shall bind and inure to the benefit
of Tenant and City and, except as otherwise provided herein, their personal representatives and successors
and assigns.

20.7  No Third-Party Beneficiaries. There are no third-party beneficiaries to this Lease.
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20.8 No Joint Venture. It is expressly agreed that City is not, in any way or for any purpose, a
partner of Tenant in the conduct of Tenant’s business or a member of a joint enterprise with Tenant, and
does not assume any responsibility for Tenant’s conduct or performance of this Lease. '

70.9 Brokers. Neither party has had any contact or dealings regarding the leasing of the
Premises, nor any communication in connection therewith, through any licensed real estate broker or
other person who could claim a right to a commission or finder’s fee in connection with the lease
contemplated herein. In the event that any broker or finder perfects a claim for a commission or finder’s
fee based upon any such contact, dealings or communication, the party through whom the broker or finder
makes his/her claim shall be responsible for such commission or fee and shall indemnify, defend, and
hold harmless the other party from any and all Losses incurred by the indemnified party in defending
against the same. The provisions of this Section shail survive any termination or expiration of this Lease.

20.10 Severability. If any provision of this Lease or the application thereof to any person,
entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the
application of such provision to persons, entities or circumstances other than those as to which it is

invalid or unenforceable, shall not be affected thereby, and each other provision of this Lease shall be
valid and be enforceable to the full extent permitted by law.

20.11 Goveming Law. This Lease shall be construed and enforced in accordance with the laws
of the State of California and the Charter of the City and County of San Francisco.

20.12 Attomeys’ Fees. In the event that either City or Tenant fails to perform any of its
obligations under this Lease or in the event a dispute arises concerning the meaning or interpretation of
any provision of this Lease, the defaulting party or the party not prevailing in such dispute, as the case
may be, shall pay any and all costs and expenses incurred by the other party in enforcing or establishing
its rights hereunder (whether or not such action is prosecuted to judgment), including, without limitation,
court costs and reasonable attorneys’ fees. For purposes of this Lease, reasonable fees of attorneys of
City’s Office of the City Attorney shall be based on the fees regularly charged by private attorneys with
the equivalent number of years of experience in the subject matter area of the law for which the City
Attorney’s services were rendered who practice in the City of San Francisco in law firms with
approximately the same number of attorneys as employed by the Office of the City Attorney. Without
limiting the generality of the foregoing, Tenant shall also pay all costs and expenses incurred by City
related to City’s participation in or monitoring of any Tenant bankruptcy, insolvency, or similar
proceeding involving creditors’ rights generally and any proceeding ancillary thereto. This Section shall -
survive expiration or earlier termination of this Lease. ' : '

20.13 Cumulative Remedies. All rights and remedies of either party hereto set forth in this
Lease shall be cumulative, except as may otherwise be provided herein.

.20.14 Time of Essence. Time is of the essence with respect to all provisions of this Lease in
which a definite time for performance is specified.

20.15 Reservations by City. City may (a) at any time, upon reasonable advance written or oral
notice, enter the Premises to show the Premises to prospective tenants or other interested parties, to post
notices of non-responsibility, to remeasure the Premises, to repair any part of the Premises or adjoining
areas, to install equipment for adjoining areas, and for any other lawful purpose; (b) without advance
notice, enter the Premises to conduct an environmental audit, operational audit, or general inspection, or
in an emergency. City shall use reasonable efforts to minimize disruption in Tenant’s business. Such
entry shall not constitute a forcible or unlawful entry into or a detainer of the Premises, or an eviction,
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exclusive right to use such areas together with the right to install, maintain, use, repair, and replace pipes,
ducts, conduits, wires, columns, and structura] elements serving other parts of the Airport in and through
the Premises. This reservation in no way affects maintenance obligations impose_d in this Lease.-

20.17 Quiet Enjoyment and Title. Tenant, upon paying the Rent hereunder and performing the
covenants hereof, shall peaceably and quietly have, hold and enjoy the Premises and all appurtenances

permitted by this Lease.

20.18 No Right of Redemption. Tenant wajves any right of redemption or reinstatement of
Tenant under any present or future case law or statutory provisicn (including Code of Civil Procedure

Sections 473 and 1179 and Civil Code Section 3275) in the event Tenant is dispossessed from the

City’s rights to continue the action.

20.20 foint and Several Liability. The liabilities hereunder of the entities and/or person(s)

comprising Tenant shall be joint and several,
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20.21 Estoppe! Statements. Within ten (10) days after request therefor by City, Tenant shall
deliver, in recordable form, a an estoppel statement certifying that this Lease is in full force and effect; the
date of Tenant’s most recent payment of Rent, and that Tenant has no defenses or offsets outstanding, or
stating those claimed, and any other information reasonably requested. Failure to deliver said statement
within the specified period shall be conclusive upon Tenant that: (i) this Lease is in full force and effect,
without modification except as may be represented by City; (ii) there are no uncured defaults in City’s
performance and Tenant has no right of offset, counterclaim or deduction against Rent hereunder; and
(iii) no more than one month’s Base Rent has been paid in advance. Notwithstanding the conclusiveness
of Tenant’s failure to deliver such statement, Tenant’s failure shall constitute a breach of this Lease.

20.22 Authority. If Tenant signs as a corporation, a limited liability company, or a partnership,
each of the persons executing this Lease on behalf of Tenant does hereby covenant and warrant that
Tenant is a duly authorized and existing entity, that Tenant has and is duly qualified to do business in
California, that Tenant has full right and authority to enter into this Lease, and that each and all of the
persons signing on behalf of Tenant are authorized to do so. Upon City’s request, Tenant shall provide
City evidence reasonably satisfactory to City confirming the foregoing representations and warranties.

2023 Consents. If City is required to reasonably grant consent or approval, but does not do so,
Tenant’s sole and exclusive remedy is to seek specific performance and in no event will City be liable for
any monetary damages.

20.24 Options Personal. If and to the extent Tenant has an option to extend the Term of this
Lease, such option is personal to the original Tenant and may be exercised only by the original Tenant
while occupying the Premises who does so without the intent of thereafter making any Transfer, and may
not be exercised by or assigned, voluntarily or involuntarily, by or to any person or entity other than
Tenant, unless the foregoing prohibition is waived by Director. The options, if any, herein, granted to
Tenant are not assignable separate and apart from this Lease, nor may any option be separated from this
Lease in any manner, either by reservation or otherwise.

20.25 Counterparts. This Lease may be executed in two or more counterparts, each of which
shall be deemed an original, but all of which taken together shall constitute one and the same instrument.

1l

/1
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IN WITNESS WHEREOQF, the parties have executed this Lease as of the Effective Date.

TENANT:
[signatories to also initial Summary Summary]

(signatories to also initial Summary]

AUTHORIZED BY

AIRPORT COMMISSION
‘Resolution No.88-0010 08-0016
Adopted: January 22, 2008

Nan

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

By: @@Ww '

Deputy Clty Attorney

02.01.08

Pamﬁc Gateway Concessions, LLC,

ahmlt;i/t?nhty company
B j M

Name: MMM[ 2 Soéu

(type or print)

Title: _L'\AA'NP@.;N? chm-gefz/

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

John L. W F
i irport Director

XATENANTS\Pacific Gateway Concess\Agreements\BAE Candy Lease 08-0010.doc
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LIST OF EXHIBITS

EXHIBIT A - Description of Premises
EXHIBIT B — Use and Operational Requirements
EXHIBIT C-1 — Form of Performance Bond

EXHIBIT C-2 — Form of Letter of Credit
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___ PREMISE

" Atotal of Oiic fécility, comprising approximately 125 square feet of rétail space located in Boarding Area
- “E”, designated as Space No. E.2.011, Terminal 3 at SFO, as shown on the attached drawings. '

. ' E)_Lhibit A—Pagel
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1)

2)

follows

_ EXHIBIT B ,
USE AND OPERATIONAL REQUIREMENTS

GENERAL REQUIREMENTS: All merchandise shall be sold on a non-exclusive basis, and
Airport reserves the right to sell and to permit other Airport tenants to sell such merchandise. All
such items must be sold at retail. Tenant may not display, sell, rent, or otherwise offer any
merchandise not described below as being “Required” or “Optional”, without Director’s prior
consent. Tenant is encouraged to display and promote the sale of merchandise manufactured in
San Francisco.

REQUIRED/OPTIONAL MERCHANDISE: In the event Director permits any product to be
sold or offered that is not listed below, or otherwise permits any other change in the Permitted
Use, this Exhibit shall be deemed amended without need for a formal amendment of this Lease.
Tenant’s proposal dated September 18, 2007, including all representations, warranties and
covenants, set forth therein is hereby incorporated herein by reference. If there is any conflict or
inconsistency between the terms of this Lease and such proposal, the term of this Lease shall
prevail.

Required Use

Tenant shall display and sell the following items under the Tenant brand: [Make sure that this list
Commission approved list] : . ‘

= Chocolate, gourmet boxed candy, bulk candy, packaged candy and other premium “sweets”
items; ' ’

» A full assortment of boxed chocolate items, including filled chocolates and white, milk and
semi-sweet chocolate; :

= An appropriate supply of exclusive gourmet boxed chocolates and other candies in a variety

and range of weights, for example 0.5, 1.0, 1.5, and 2.0 1bs. sizes

. Full supply of mid-priced, boxed chocolates and other candies in a variety of weights, for

example 0.5, 1.0, 1.5 and 2.0-1b. sizes;

= Such other chocolate/candy items as are customarily carried by candy and confectionery

stores, such as fudge, caramel, pralines and peanut brittle.

‘ : RETAIL
PRODUCT WEIGHT PRICE
Squares on the Go Impulse Milk w/ Caramel Filling Bars 1.30 0z $1 .89*
Squares on ;the Go Impulse Dark w/Mint Filling Bars - 1300z | $1.89
Squares on the Go lmpﬁlse Dark Bars 1.30 oz $1.89
| Prestige Ghirardelli Milk Choc w/Caramel Filling B_ars 3.50 oz $3.75
Prestige Ghirardelli Dark Choc w/Mint Filling Bars 3.50 oz : $3.75
Prestige Ghirardelli Dark Choc w/Raspberry Filing Bars 3500z - $3.75

Exhibit B — Page 1
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v RETAIL

PRODUCT WEIGHT PRICE
Prestige Ghirardelli 60% Cacao Dark w/Caramel Filling Bars 3.50 oz $3.75
Prestige Ghirardelli 60% Cacao Dark Bars 3.00 oz $3.75
Prestige Ghirardelli Milk Bars 3.00 oz $3.75
Intense Dark Gourmet Bars 72% Cacao 3.50 oz $4.50
Iﬁtense Dark Gourmet Bars Citrus Sunset 3500z $4.50
lntensé Dark Gourmet Bars Espresso escape 3.50 oz $4.50
Intense Dark Gourmet Bars Toffee Interlude 3.50 oz $4.50
Intense Dark Gourmet Bars Mint Bliss 3.50 oz $4.50
Ghirardelli Stand Up Milk Chocolate w/Caramel Filled Squares- ~ 5320z $7.49
Ghirardelli Stand Up Dark Chocolate w/White Mint Filed o
Squares ' 5.32 oz $7.49
Ghirardelli Stand Up Dark Chocolate w/Raspberry Filled .

Squares 5.32 oz $7.49
Ghirardelli Stand Up 60% Cacao Dark w/Caramel Filled Squares 5.32 oz $7.49
| Ghirardelli Stand Up Milk Chocolate Squares 5.25 0z $749 |
Ghirardelli Stand Up 60% Cacao Dark Chocolate Squares 5.25 oz $7.49
Ghirardelli Stand Up Medium Assorted Squares 4.85 oz $7.49.
Ghirardelli Stand Up Large Ciassic Assorted Squares 10.23 oz $12.49
Ghirardelli Stand Up Large Dark collecﬁon Squares 9.76 oz $12.49
Product 4.87 oz $12.49

Stand Up Twilight Delight Intense Dark 72% Cacao Squares

Bag 4.87 oz $8.49
Stand Up Espresso Escape Intense Dark Squares Bag 4.87 oz $8.49
Stand Up Mint Bliss Intense Dark Squares Bag 4.87 oz $8.49
Stand Up Vanilla Dream Squares Bag 4.12 oz $8.49
Ghirardelli Filled Favorites Pillow Box 6.90 0z $11.00
Ghirardelli Classic Selection Pillow Box 6.75 oz $11.00
Ghirardelli Mint Indulgence Pilldw Box 6.90 oz $11.00
Ghirardelii Creamy Céramel Pillow Box 6.90 oz $11.00
Ghirardelli Dark Decadence'Pillow Box_ 7130z $11.00
Heritage Gift Collection Small Tote 545 0z $12.00

Exhibit B~ Page 2 .

Boarding Area “E” Candy Kiosk Lease
TENANT: Pacific Gateway Concessions, LLC




Boarding Area “E” Candy Kiosk Lease
TENANT: Pacific Gateway Concessions, LLC

. Exhibit B - Page 3

RETAIL
PRODUCT WEIGHT PRICE

- Ghirardelli Masterpiece Boxed Chocolate Collection Medium 7.30 oz $19.50
Classic Assortment Ballotin 7.73 0z $14.99
Dark Assoriment Ballotin 7.73 0z $14.99
Heritage Gift Collection Oval Tin 8.74 oz $18.00
Heritage Gift Collection Medium Tote 9.83 0z $18.50
Ulfimate collection Squares Gift Box 8.63 0z $16.00
Heritage Gift Collection Post Card Box 9.20 oz $18.00
Ghirardelli Masterpiece Boxed Chp.colate Col.lection Small 4.40 oz $12.75
Intense Dark Moments collection Boxed Squares 6.75 oz. $23.00
| cable Car Tin ' 8.25 07 $14.99
Filled Favorites Large Tin 16.00 oz - $26.00
Dark Decadence Small Oval Tin 6.50 oz $14.00
Holiday Peppermint Bark Bar 3.00 oz $2.98
Holiday Milk Choc w/Caramel Filled Squares Bag 5.32 0z $7.49
Holiday Dark Choc w/White Mint Filled Squares Bgi 5.32 0z | $7.49
Holiday 60% Cacao Dark Chocolate Squares Bag 5.32 oz $7.49
Holiday Dark w/Raspberry Filled Squares 5.32 0z $7.49
Holiday Dark w/Caramel Filled squares Bag 5.32 0z $7.49
Holiday Ornament Balls w/Classic Collections 4.25 0z $11.99
‘Holiday Ornament Balls Limited Edition Peppermint Bark | 3.320z $11.99
Holiday Limited Edition Asst Squares Bag 9.46 oz | $14.99
Holiday Limitéd Edition Peppermint_Bark Squares Bag - 9.30 0z $14.99
Holiday Dark Collection Squares Bag 12.50 oz - $14.99
Holiday Classic Selection Squafesﬂgf 12.50 oz $14.99
Holiday Assorted intense Dark Bag 8.60 oé $14.99
Holiday Ornament Ballotin _ 9.32 oz $15.99
Holiday Peppermint Hot Cocoa Powder Tin 14.00 oz $16.99
Holiday Ornament Qval Tin 5.74 0Z $18.00
Holiday Ornament Tree Gift Tin 9.57 oz $18.99
Holiday Ornament Boxed Chocolates - 8.80 oz $20.99




RETAIL
PRODUCT WEIGHT PRICE

Holiday Limited Edition Gift Tin 10.82 oz | $26.99
Valentine’s Deluxe Heart Tin 11.51 0z $26.99
Valentine'’s Heart_CIassic Selection Tin 7.19 oz | $19.99
Valentine’s Heart Dark Collection 7.04 oz $19.99
Valentine’s Medium Tote 9.83 oz $13.99
Valentine's Classic Assorted .Largé Bag _ 12.50 oz $12.99
Valentine's Dark Assorted Large Bag 12.50 oz $12.99
Valentine’s Mini Heart Gift 3.87 oz $9.99
Ghirardelli Non Pareils Medium 18.50 oz $14.00
Ghirardelli Non Pareils Large 3100 0z $21.00
‘Ghirardelli Dark Almond Clusters 6.00 dz $16.60
Ghirardelli Milk Almond Clusters 6.00 oz $16.00
Ghirardelli Dark Almond Toffee 7.00 oz $16.00
_Ghitardelli Milk Almond Toffee 7.00 oz $16.00
Ghirard'elii Espresso Beans 6.75 oz $13.00
Ghirardelli Chocolate Covered Raisins 8.5 0z $13.00
Ghirardelli Chocolate Malt Beans 14.50 oz $14.00-
| Tin: Heritage Sogo TBD $8.50
Tin: Heritage Premium Squares 18D $16.00
Tin: Heritage Bars/Squares T8D $22.00
Tin: Heritage Intense Dark Bars TBD $28.00
Cable Car Milk Bar 2.00 0z $8.00
Golden Gate Bridge Milk Bar 2.00 oz $8.00
Organza Boxes w/Assorted Squares 4.30 oz $8.00

3) .I PROHIBITED MERCHANDISE: Tenant understands and agrees that the following products or

services are not included within the Permitted Use, without the prior written conse

which consent may be granted or denied in Director’s absolute and sole discretion,

(a) The sale or delivery of ahy duty free/in-bond merchaﬁdisc.

(b) Any and all sales from vending machines or other mechanical devices
not limited to such items as: cigarettes, candy, maps, coffee and soft drinks, news
msurance policies, and dispensation of cash, money orders and checks.
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» including but
papers, stamps,




4

,5)

Boarding Area “E” Candy Kiosk Lease

(c) Any and all sales of meals, alcoholic beverages by the drink, and soft driniks, whether
for immediate consumption or for public sale.

(d) Any and all sales of bottled water and boxed, bottled, or canned juice.

(e) Freshly prepared popcorn or peanuts in the shell or other baked products
intended for immediate consumption.

(f) Any and all sales or rental of telecommunications equipment.
(g) Any and all sales of phone cards.

STAFFING: Tenant’s store shall be staffed by a terminal store manager, three supervisors for
the opening shift, mid shift and the closing shift. Three sales Associates will cover the intervals
of the opening shift, the mid shift, and closing shift. The store schedules for personnel coverage
will be determined by flight schedules, customer traffic and needs required in operating the daily
business. No less than two sales associates and one terminal manager will be on duty during the
store operating hours. Store hours shall be in accordance with operations at San Francisco
International Airport with stores opening and closing 30 minutes prior to flight schedule and
remain open 30 minutes after the last schedule flight departure and change if customers travel -
needs are required.

CUSTOMER SERVICE: The Tenant shall be committed to providing excellent customer
service, as follows:

All newly hired sales associates/employees are required to go through a two-week training
program with a “buddy Trainer”. The management team will provide follow-up meetings and
additional training.

Tenant will schedule training programs and seminars on customer service, product knowledge,
merchandising techniques, and other skills that will help them develop within their position. New
programs will be created annually to insure that Tenant associates are learning both the most
innovative techniques and most up to date information. Monthly reviews of each sales

associate’s customer service skills are conducted. Each month management staff audits sales-

associates and reviews these audits, using them to teach staff what to continue to do to be
successful and what needs improvement. '

Speed of Service will be implemented in Tenant’s protocols and procedures. Tenant will use T1
lines for credit card processing that handles transactions at an average rate of 10 seconds per
approval. Managers will be required to open additional registers anytime there are more than 3

‘customers in line.

“Got Airport Questions™ shall be introduced to focus on teaching the sales associates the various
facilities and amenities to SFO passengers.

Tenant shall follow its Customer Complaint/Praise policies. When a situation arise where a
customer is not satisfied with the service that is offered are immediately handled by each store
supervisor or manager. The general manager will-be advised of all complaints so proper follow-

up is accredited. Any complaints register through the airport are responded to within one day with

notification of response forward to Airport. :

Exhibit B — Page 5
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6) CLEANING AND MAINTENANCE OF PREMISES: Tenant is responsible for maintaining
its Prenuses ’

Tenant is committed to Opening its facility daily fresh.

Daily Tasks:

* Daily walk-through to prioritize maintenance needs,
e Light House keeplng will be completed during non-peak flight schedules.
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: EXHIBIT C-1
FORM OF PERFORMANCE BOND FOR ATIRPORT LEASES/PERMITS

(Surety)
- KNOW ALL MEN BY THESE PRESENT:
That we, ‘ , as Principal, and
. , a corporation duly organized and existing under and by virtue of the laws of the -
State of _ , as Surety, are held and firmly bound unto the City and County of San
Francisco, acting by and through its Airport Commission, as Obligee, in the sum of
Dollars ($ ) lawful money of the United States of America, to

be paid to the City and County of San Francisco, acting by and through its Airport Commission, for

which payment, well and truly to be made, we bind ourselves, our heirs, executors and successors, jointly
and severally, firmly by these presents.

WHEREAS, the Principal has entered into one or more leases, permits, or agreements with the
City and County of San Francisco, Airport Commission (collectively, the “Agreements™).

NOW, THEREFORE, the condition of this obligation is such that if the Principal shall perform
all terms of the Agreements (which by reference are made a part hereof), including the payment of rent or
fees, in accordance with the terms of such Agreements then this obligation shall be null and void,
otherwise to remain in full force and effect; and shall be effective

This bond may be called upon by Obligee by a notice sent to the Surety in person or by registered
mail, overnight mail, overnight courier service, or other courier service sent to our offices at:

Any such call by Obligee shall include a statement 51gned by the Airport Director of the Airport
Commission of the City and County of San Francisco, or his’her designee, to the effect that any of the
following events has occurred or is continuing:

.a) Principal has defaulted under one or more of the AgrcementS' or

b) Principal has bccorne 1nsolvent or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has
filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy
laws, or under any other law or statute of the United States or any state thereof, or any
jurisdiction available to Principal, or has consented to the appointment of a receiver,
trustee, or liquidator of any or substantially all of its property; or

c) A petition under any of the federal barﬂcrﬁptcy Jaws or an action under any present or
future insolvency law or statute has been filed against Principal; or

d) This bohd is cancelled, terminated, or not renewed, and City has not received an
acceptable replacement letter of credit or bond at least thirty (30) days prior to the
cancellation, termination, or expiration date.

We shall honor and pay on such call within ten (10) days after receipt.

. : Exhibit C-1 - Page 1
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We shall give you notice in writing by registered mail at least forty-five (45) days prior to the
cancellation date, termination date or expiration date of this bond, if any is stated, of our intention to
- cancel, terminate, or non-renew this bond. In the event we fail to give such notice promptly, then this

bond shall be deemed renewed for an additional one-year period.

Signed, sealed and dated this day of

Pn'ncipél: By:

Title:
Seal:
Surety By:
Company:
Title:
Seal:

(Attach Notary Public Certificate and Attorney-in-Fact form) -+ -
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, EXHIBIT C-2
FORM OF LETTER OF CREDIT FOR AIRPORT LEASES/PERMITS

Date

Irrevocable Letter of Credit No.__

~ Airport Commission

City and County of San Francisco

Att’n: Deputy Director, Business & Finance
San Francisco International Airport
International Terminal, No. Shoulder Bldg 5/F
PO Box 8097

San Francisco, CA 94128

Ladies and Gentlemen:

We hereby establish an irrevocable letter of credit in your favor in the amount of :

» United States Dollars (US$ ) for the
account of : ( “Account Party”), available by your draft at sight, when
accompanied by the following document:

A statement signed by the Airport Director of the Airport Commission of the City and
County of San Francisco, or his/her dcs1gnee to the effect that any of the following events has
occurred or is continuing:

a) Account Party has defaulted under the one or more agreements with the Clty and County
of San Francisco, acting by and through its Airport Commission at San Francisco
International Airport; or

b) Account Party has become insolvent, or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has
- filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy
laws, or under any othér law or statute of the United States or any state thereof, or any
jurisdiction available to Account Party, or has consented to the appointment of a receiver,
trustee, or liguidator of any or substantially all of its property; or

c) A petition under any of the federal bankruptcy laws or an action under any present or
future insolvency law or statute has been filed against Account Party; or

d) This letter of credit is cancelled or not renewed, and City has not received an acceptable
replacement letter of credit or bond at least thirty (30) days prior to the cancellation or
expiration date. .

Drafis drawn under and in compliance with the terms of this letter of credit will be duly honored
by us upon presentation and delivery of the statement specified above. Partial draws are permitted. Such
drafts may be presented in person or by registered mail, overnight mail, overnight courier service, or other
courier service sent to our offices at: '
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We shall give you notice in writing by registered mail at least forty-five (45) days prior to the
cancellation date or expiration date of this letter of credit, if any is stated, of our intention to cancel or
non-renew this letter of credit. In the event we fail to give such notice promptly, then this letter of credit
shall be deemed renewed for an additional one-year period. Notwithstanding the foregoing, this letter of
credit shall finally expire on , 20, ' ‘

Sincerely,
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Boarding Area “E” Candy Kiosk Lease ’
TENANT: Pacific Gateway Concessions, LLC



AMENDMENT NO. 3 TO
TECHNOLOGY PRODUCTS STORES LEASE NO. 07-0108 e
AT SAN FRANCISCO INTERNATIONAL AIRPORT :

THIS AMENDMENT NO. 3 TO TECHNOLOGY PRODUCTS STORES LEASE NO. 07-0108
AT THE SAN FRANCISCO AIRPORT (*Amendment No. 3”), dated as of

September 18, 2012 for reference purposes only, is entered by and between the between the
CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation (the “City”), acting by
and through the SAN FRANCISCO AIRPORT COMMISSION (the “Airport”), as landlord, and
[LJ SAN FRANCISCO, LLC., as tenant (the “Tenant™).

RECITALS

A. The Airport and Tenant entered into the Technology Products Stores Lease No.
07-0108, dated as of May 5, 2007 (the “Lease”) for certain retail spaces located at the Airport in
the International Terminal and Terminals | & 3 (the “Original Premises™). The Lease was
previously approved by the Airport Commission pursuant to Resolution Number 07-0108 and by
the Board of Supervisors pursuant to Resolution No. 432-07. On July 15, 2008, Amendment No.
| to the Lease was approved by the Airport Commission pursuant to Resolution No. 08-0146.

B. As part of the Airport's ongoing facilities improvement efforts, on April 14, 2011,
the Airport closed Boarding Area E for apprommately one calendar year for major renovation
* (“Renovation Period”). f&
" C. On April 5,2011, the Airport Commission approved Amendment No. 2 under
Resolution No. 11-0079, approving the conditions for the suspension and reinstatement of the
Minimum Annual Guarantee during the Renovation Period.

D. The Original Lease, as amended by Lease Amendment Nos. | and 2, and by this
Amendment No. 3 shall be referred to from time to time collectively herein as the “Lease”.

E. Due to changes in the proposed design of Boarding Area E, a complete demolition
of Tenant’s original premises is required, resulting in the extension of the Renovation Period,
mentioned in Recital C above, by an additional eighteen (18) months until approximately
November 1, 2013.

F. As a result of the revised Renovation Period extension, the Airport Commission
adopted Resolution No. 12-0207 on September 18, 2012, approving certain amendments to the
Lease such as replacement premises, reimbursement of unamortized construction investments,
new commencement date, and other related provisions, on the terms and conditions set forth
herein. :

ILJ San Francisco, LLC
Amendment No. 3 to LLease No. 07-0108



G. Airport and Tenant agree to the amendments set forth in this Lease Amendment
No. 3. All capitalized terms not otherwise defined herein shall have the meaning given to them
in the Lease.

NOW, T“HEREFORE, in consideration of the foregoing and for valuable consideration the
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease
as follows: :

AGREEMENT _
L. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein.
2. Effective Date. The effective date of the modifications to the Lease contained in this

Lease Amendment No, 3 shall be the date upon which the Airport Director executes this
amendment,

3. Lease Summary. The Lease Summary is hereby deleted in its entirety and replaced with
the Attachment | titled "Major Lease Term Summary", attached hereto and made a part of this
Lease that identifies New Premises; an Adjusted Term; Adjusted Dates: and an Adjusted
Minimum Investment Amount,

4. Premises. Exhibit A is hereby deleted in its entirety and replaced with the following:

follows:”

Space No. Terminal Approx. Sq. Ft,

A T3, BA-E 752
B T3, BA-F 744
C T3, BA-F 932
D Tl, BA-C 525
E IT-A 1,456
5. Term. Section 2.5, C}ity’s&i_gmw Extend the Term, is hereby deleted in its entirety,

6. Rent. Section 4.14 Boarding Area E Renovation is hereby deleted in jts entirety and

replaced with the following;

4.14 Boarding Area E Renovation.

ILJ San Francisco, LLC
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(a) Boarding Area E Renovation Period. The Renovation Period, as defined in
Recital Paragraph B above, shall commence in or around on April 14, 2011,
continue for approximately two and one half calendar years and shall end when
the Airport Director, in his sole and absolute discretion, determines that the
renovations are complete

(b) Minimum Annual Guarantee (“MAG™ and Other Fees. During the Renovation
Period, the MAG shall be suspended for Tenant’s facility in Boarding Area E.

(c) MAG Reinstatement. At the end of the Renovation Period, the MAG shall be
reinstated. The MAG shall be subject to annual adjustments as specified in Lease -
Section 4.

7. Reimbursement. The City shall reimburse the Tenant for the unamortized cost of
improvements to the original premises in an amount of Two Hundred Six Thousand Four
Hundred Sixty-One Dollars ($206,461), subject to the reimbursement terms contained in the
Airport letter dated September 18, 2012 and the memorandum on file with the Airport
Commission Secretary for Resolution No.12-0207, incorporated herein by reference and made a
part of this Lease.

8. Entire Agreement. This Amendment No. 3 contains all of the representations and the
entire agreement between the parties with respect to the subject matter of this agreement. Any
prior correspondence, memoranda, agreements, warranties, or written or oral representations
relating to the subject matter of the Amendment No. 3 are superseded in their entirety by this
Amendment No. 3. No prior drafts of this Amendment No. 3 or changes between those drafts
and the executed version of this Amendment No. 3 shall be introduced as evidence in any
litigation or other dispute resolution proceeding by any party or other person, and no court or
other body should consider such drafts in interpreting this Amendment No. 3.

9. Miscellaneous. This Amendment No. 3 shall bind, and shall inure to the benefit of, the
successors and assigns of the parties hereto. This Amendment No. 3 is made for the purpose of
setting forth certain rights and obligations of Tenant and the Airport, and no other person shall
have any rights hereunder or by reason hereof as a third party beneficiary of otherwise.

Each party hereto shall execute, acknowledge, and deliver to each other party all
documents, and shall take all actions, reasonably requested by such other party from time to time .
to confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this
Amendment No. 3. This Amendment No. 3 may be executed in counterparts with the same force
and effect as if the parties had executed one instrument, and each such counterpart shall
constitute an original hereof. No provision of this Amendment No. 3 that is held to be
inoperative, unenforceable or invalid shall affect the remaining provisions, and to this end all
provisions hereof are hereby declared to be severable. Time is of the essence of this Amendment
No. 3. This Amendment No. 3 shall be governed by the laws of the State of California. Neither
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this Amendment No. 3 nor any of the terms hereof may be amended or modified except by a
- written instrument signed by all the parties hereto. : '

10. Full Force and Effect. Except as specifically amended herein, the terms and conditions
of the Lease shall remain in full force and effect.

/11
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IN WITNESS WHEREOF, the Airport and the Tenant execute this Amendment No. 3 to the

Lease as of the last date set forth below.

CITY:

TENANT:

AUTHORIZED BY AIRPORT
COMMISSION

Resolution No. 12-0207
Adopted: September 18, 2012

Attest:

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

oy Tt Spsasfoand_

Deputy City Attorney

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

John L. Martin

) o for &F
Airport Director g £

ILJ San Francisco, LLC

A Ak 2T

By

Name: fﬁ J 601 (éy{ 3 Tt%l%Ll QH/
. ~{type O prin

Title: LL@LM (}xi‘y’

X ProjectsiTerminal 3 BAE\Amend 2 RETAIL AmendmentstLI-APW _Amend No. 3 - FINAL. doc
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Exhibit A Premises

A total of five (3) facilities, comprising approximately 4,409 square feet of retail space at the
Airport, as described on the attached drawings:

§Qacé No. Terminal , Appr. Sq Ft
A T3, BA-E 756
B T3, BAF 744
C T3, BA-F 932
D T1, BA-C 525
E IT-A 1,456
_6-
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Space A, approx. 756 sq. ft.
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Space B, Approx. 744 sq. ft.
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Space C, approx. 932 sq. ft.
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Space D, approx. 525 sq. ft.
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Space E, approx. 1,164 sq. ft.
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Attachment 1

LEASE AGREEMENT FOR
TECHNOLOGY PRODUCTS STORES LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY (REVISED 9-1 8-12)

For the convenience of Tenant and City (as such terms are defined below), this Major Lease
Term Summary (this “Summary”) summarizes certain terms of this Lease (as defined below). This
Summary is not intended to be a detailed or complete description of this Lease, and reference must be
made to the other Sections below for the particulars of this Lease. In the event of any inconsistency
between the terms of this Summary and any other provision of this Lease, 'such other provision shall
prevail. Capitalized terms used elsewhere in this Lease and not defined elsewhere shall have the
meanings given them in this Summary. :

Effective Date: , 2012,

Tenant: ILJ San Francisco, LLC

Tenant’s Notice 3141 Fairiane Farms Road, Suite 7
Address: Wellington, FL 33414
Attn: Iris Goldschmidt, CEQ
Fax No.: (561) 204-4974
Tel. No.: (561) 204-4964

City: The City and County of San Francisco, a municipal corporation,
acting by and through its Airport Commission. v

City’s Notice San Francisco International Airport : _
Address: International Terminal, North Shoulder Bldg., 5th Floor
P.O. Box 8097
San Francisco, CA 94128
Atin:  Airport Director
Fax No. (650) 821-5005
Tel. No. (650) 821-5000.

City’s Rent  San Francisco International Airport
Payment 575 N. McDonnell Road, 2™ Floor
Address: P.O. Box 7743

: .San Francisco, CA 94120
Attn:  Accounting

City’s Insurance/ San Francisco International Airport
Deposit Notice 575 N. McDonnell Road, Suite 3-329
Address: P.O. Box 8097
- San Francisco, CA 94128
Attn: - Revenue Development and Management
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.

Summary, Page 1
* Technology Products Stores Lease
ILJ San Francisco, LLC :



Premises:

&

Relevant
Boarding Area:

(§ 4.12)

Term:

(§2)
Adjusted Term:

Commencement
Date:

(§2.1)

Rent
Commencement
Date:

(§ 4.3)

Expiration Date:

§2)

Adjusted
Expiration Date:

Reference Year:
(§4.12)

Five (5) locations, totaling approx1mately 4,409 square feet, broken down as
follows, as shown on Exhibit A:

B&ardmg—A;ea—E—adjaeenHe—the—seeun%y—eheel@pemt (Closed 4- 2012)

=  Space A: (E.2.203) (Replacement Premises) Approximately 752 square feet
of space, located post-security of Boarding Area “E”.

=  Space B: Approximately 744 square feet of space Iocated between Gates 84
& 86 in Boarding Area “F".

= Space C: Approximately 932 square feet of space located across Gate 76 in
Boarding Area “F”.

« Space D: Approximately 525 square feet of space located in Boarding Area
HC". ]

»  Space E: Approximately 1,456 square feet of space located in International
Termlnal Boarding Area “A”, next to Gate A6. (1,144 sq ft retail space + 312
sq ft storage/office space)

IT-A,C,Eand F.

Five (5) years, commencing on the Rent Commencement Date.

The period commencing on the earlier date of (a) the Replacement Premises is
open far business or (b) the majority of gates in Boarding Area E are occupied as
determmed by the Airport Director, and ending at 11:59 p.m. on the day prior to
the fifth (5' ) anniversary thereof (the “Expiration Date”).

The date on which the Airport Director gives notice to Tenant that the Premises
are ready for Tenant to take possession.

(actual date to be inserted upon determination)

The earlier of: (a) the date on which the Initial Improvements (as defined below)
are substantially complete and Tenant opens for business therein, and (b) the
majority of gates in Boarding Area E become operational, regardless of whether
Tenant is open for business in Boarding Area E.

(actual date to be inserted upon determination)

"11:59pm on the day before the fifth (5") anniversary of the Rent Commencement

Date.

(actual date to be inserted upon determination)

(actual date to be inserted upon determination)

The calendar year immediately ptior to the year in which this Lease is awarded:
2006.

Summary, Page 2
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Permitted Use:

(§3)

Base Rent:

§4)

Lease Year:

(§4)

Minimum Annual
Guarantee:

(§4)

MAG Adjustment
Date:

§4)

Rent:
§4)

Deposit Amount:

(§13)

Minimum
Investment
Amount:

(§7.1)

~ The display and retail sale, on a non-exclusive basis, of the merchandise

described on the attached Exhibit B,

Per Lease Year (as defined beldw), the greater of the Minimum Annual Guarantee
(as defined below) or the following sum (such sum being referred to herein as the -
“‘Percentage Rent”):

* 8% of Gross Revenues achieved from licensed electronic products such as
Palm handhelds; plus, )

* 12% of Gross Revenues achieved from all retail products except for licensed
electronic products achieved up to $5,000,000: plus,

* 14% of Gross Revenues achieved from all retail products except for licensed
electronic products achieved from $5,000,000.01 up to and including
$6,000,000; plus, =

* 16% of Gross Revenues achieved from all retail products except for licensed
electronic products over $6,000,000. :

The period commencing on the Rent Commencement Date and terminating on the
day before the first MAG Adjustment Date (as defined below), and each
subsequent 12-month period, commencing on each MAG Adjustment Date and
expiring on the day before the subsequent MAG Adjustment Date, or expirting on
the Expiration Date, as the case may be. '

Five Hundred Thousand Dollars ($500,000.00) (the “Initial MAG”), per annum:
(Forty One Thousand Six Hundred Sixty Seven Dollars ($41,667) per month),
subject to (a) adjustments upward as described below and (b) suspension and
reinstatement under certain circumstances as described herein

The first anniversary of the Rent Commencement Date or the first day of the first
calendar month following such anniversary if the Rent Commencement Date does
not fall on the first day of a calendar month, and each anniversary of such
adjustment date thereafter. ‘

(actual date to be inserted upon determination)

Base Rent, together with all other amounts owing by Tenant to City hereunder.
Equal to one-half (1/2) of the then current MAG (subject to adjustment).

With respect to Replacement Premises in Boarding Area “E”, Space A, the
Minimum Investment Amount applicable is Three Hundred Fifty Dollars ($350)
per square foot which equals Two Hundred Sixty Three Thousand and Two
Hundred Dollars ($263,200).

With respect to the remaining Premises that are not in Boarding Area “E”, Tenant
shall invest an amount no less than twenty five percent (25%) of the original
minimum investment amount required to refurbish, redecorate and modernize the
interior and exterior of the Premises, or a lesser amount so long as the
refurbishment complies with the Concessions Design Guidelines and receives
Design Review Committee approval.

Tenant is not required to invest the Minimum Improvement Amount for the portion
of the Premises used as office/storage.

Summary, Page 3
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Initial
Promotional
Charge

§11)

Resolution:

Initial Tenant
Representative:

(§3.9)

Other
Agreements:

(§ 14.1)
Exhibits:

Initial of Authorized Representative of City

One Dollar ($1.00) per square foot of the Premises which equals Four Thousand
Four Hundred Nine Dollars ($4,409.00).
(subject to adjustment)

Number 07-0108, approved by the Airport Commission on May 15, 2007.

Number 08-0146, Amendment 1 approved by the Airport Commission on July 15, 2008
Number 11-0079, Amendment 2 approved by the Airport Commission on April 5, 2011.
Number 12-0207 Amendment 3 approved by the Airport Commission on September
18, 2012. .

iene Berman, Manager
Tel. No. (561) 204-4964

Non-Airline Terminal Space or Use Permit No. 3867
Trash Compactor Use Agreement No. 3866

A — Premises

B — Use and Operational Requirements

C-1 — Form of Performance Bond

C-2 — Form of Letter of Credit

All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of Tenant QZJ/

X:A\Projects\Terminal 3\BAE\Amend 2 RETAIL\Lease Summaries\ILJ-APW Revised Summary.docx
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AMENDMENT NO. 1 TO
TECHNOLOGY PRODUCTS STORES LEASE NO. 07-0108
AT SAN FRANCISCO INTERNATIONAL ATRPORT

THIS AMENDMENT NO. 1 TO TECHNOLOGY PRODUCTS. STORES LEASE NO. 07-0108l

AT THE SAN FRANCISCO AIRPORT (“Amendment No. 1), dated as o% for
reference purposes only, is entered by and between the CITY AND COUN ‘%‘IJ_SBAI%

. FRANCISCO, a municipal corporation (the “City”), acting by and through the SAN
FRANCISCO AIRPORT COMMISSION (the “Airport”), as landlord, and IL.J San Francisco,
LLC, as tenant (the “Tenant™). : :

- RECITALS

A. The Airport and Tenant entered into Lease No. 07-0108, dated as of October 3,
2007 (the “Lease™) for certain retail concession spaces located throughout the Airport (the
“Original Premises”). The Lease was approved by the Airport Commission pursuant to
Resolution Number 07-0108 and by the Board of Supervisors pursuant to Resolution Number

432-07. '

B. All capitalized terms not otherwise defined herein shall have the same meaning
given to them in the Lease. ‘

NOW, THEREFORE, in consideration of the foregoing and for valuable consideration the
sufficiency of which is hereby acknowledged, City and Tenant hereby agree to amend the Lease
as follows:

AGREEMENT _
1. Recitals. The foregoing recitals are true and correct and are incorporated herein by this
reference as if fully set forth herein.
2. Effective Date. The effective date of the modifications to the Lease contained herein
shall be August 1, 2008. '
3. Premises. Effective August 1, 2008, the Original Premises of approximatély 4,826

square feet shall be contracted by 1,152 square feet; 726 square feet of which is contracted by
Tenant and 426 square feet by Airport. The premises shall consist of a total of four (4) facilities,
comprising approximately 3,674 square feet of concession space located throughout the Airport,
as shown on the attached Exhibit A, broken down as follows:

» Space A ( Techshowcasej: Approximately 542 square feet of space, located post-
“security of Boarding Area “E”, adjacent to the security checkpoint. -

*  Space B (Airport Wireless): Approximately 744 square feet of space located between
Gates 84 & 86 in Boarding Area “F”, '
-1-
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=  Space C (Airport Wireless): Approximately 932 square feet of space located across
Gate 76 in Boarding Area “F”. .

»  Space E (Techshowcase): Approximately 1,456 square feet of space located in
International Terminal “A”, next to Gate A6, of which approximately 1,144 square
feet will be used for retail display and approximately 312 square feet will be
designated as office/storage area.

On or about June 18, 2009, a fifth (5") facility, comprising approximately 525 sq. feet, shall be
added to the premises, as shown on the attached Exhibit A, located as follows: ’

= Space D (Airport Wireless): Approximately 525 square feet of space located next to
Gate 43 in Boarding Area “C” of Terminal 1, currently Bayshore News.

4. Term. Section 2 of the Lease is hereby amended to reflect the Rent Commencement Date
as August 1, 2008 and the Expiration Date as July 31, 2013. ‘

5. Base Rent. Effective August 1, 2008, Base Rent shall be reduced pro-rata to reﬂéct the
contraction of 426 square feet of the premises by Airport. Accordingly, the Minimum Annual
Guarantee (“MAG”) shall be reduced from $500,000 to $448,050.

On the date that the fifth (5™ facﬂlty is open for business, the MAG shall be increased pro-rata
to reflect the expansion of the premises. :

6. Relevant Boarding Area. Summary of the Lease is amended to I'T-A, C, E, and'F.

7. Minimum Investment Amount. Summary of the Lease shall be defined as:

“Two Hundred Fifty Dollars ($250) per square foot of the Premises, which equals Eight
Hundred Forty Thousand Five Hundred Dollars ($84O 500.00)”

On the date that the 5™ facility (Space D) is open for business, the Minimum Investment Amount
shall be increased to reflect the expansion of the premises. :

8. Construction Period Operations. Section 7.7 (c) of the Lease is hereby deleted and
replaced with the following:

“As rent for the interim period of May 22, 2008 until the earlier of the date that
Tenant’s third facility is open for business and August 1, 2008, Tenant shall pay to City
.the Percentage Rent specified herein, of all Gross Revenues achieved from such
designated area during each month of such interim period. All such rent shall be due and
payable on the twentieth (20™) day of the month following each month of operation, and
otherwise as provided in Section 4 of the Lease. Tenant shall report all Gross Revenues
achieved during such interim period and such Gross Revenues shall not be included as

PR
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“Gross Revenues” for the purposes of calculation of rent following the Rent
Commencement Date.”

9. Initial Promotional Charge. Summary of the Lease shall define the Promotional Charge
as: '

“One Dollar ($1.00) per square foot of the Premises which equals Three Thousand Six
Hundred Seventy Four Dollars ($3,674.00), per annum; Three Hundred Six Dollars ($3 06. 00)
per month, subject to the adjustments specified in Lease Sect1on 11.” :

10.  Entire Agreement. This Amendment No. 1 contains all of the representations and the
entire agreement between the parties with respect to the subject matter of this agreement: Any
prior correspondence, memoranda, agreements, warranties, or written or oral representations -
‘relating to the subject matter of the Amendment No.1 are superseded in their entirety by this
Amendment No. 1. No prior drafts of this Amendment No. 1 or changes between those drafts
and the executed version of this Amendment No. 1 shall be introduced as evidence in any
litigation or other dispute resolution proceeding by any party or other person, and no court or
other body should consider such drafts in interpreting this Amendment No. 1.

11. Miscellaneous. This Amendment No. 1 shall bind, and shall inure to the benefit of, the
successors and assigns of the parties hereto. This Amendment No. 1 is made for the purpose of
setting forth certain rights and obligations of Tenant and the Airport, and no other person shall
have any rights hereunder or by reason hereof as a third party beneficiary of otherwise.

Each party hereto shall execute, acknowledge and deliver to each other party all
-documents, and shall take all actions, reasonably requested by such other party from time to time
to confirm or effect the matters set forth herein, or otherwise to carry out the purposes of this
Amendment No. 1. This Amendment No. 1 may be executed in counterparts with the same force
and effect as if the parties had executed one instrument, and each such counterpart shall
constitute an original hereof. No provision of this Amendment No. 1 that is held to be
inoperative, unenforceable or invalid shall affect the remaining provisions, and to this end all
provisions hereof are hereby declared to be severable. Time is of the essence of this Amendment
No. 1. This Amendment No. 1 shall be governed by the laws of the State of California. Neither
this Amendment No. 1 nor any of the terms hereof may be amended or modified except by a
written instrument 51gned by all the parties hereto.

12. Full Force and Effect. Except as specifically amended herein, the terms and conditions of
the Lease shall remain in full force and effect.

1/
I
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IN WITNESS WHEREOF, the Airport and the Tenant execute this Amendment No. 1 to the
Lease as of the last date set forth below.

CITY: CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation,
acting by and through its Airport Commission

SWN 3/
i

TENANT: ILJ San Francisco, LLC,
' a limited liability company.

By: (/%/u,(/ V@ﬂ/ﬂtfm

Name: JJ(IMLL %éf A

(type Ot prinf)

Title: 1/( A Ql @

AUTHORIZED BY AIRPORT
COMMISSION |

Resolution No, 076108 of-01 L/Q

N AN
Attest: : : v

Secretary
irport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney

o O Sapde A

Deputy\tlty Attorney

XATENANTSVLJ Airporl Wireless\Agreements\Airport Wireless_Amend No l.doc

_4.
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EXHIBIT A .
PREMISES

A total of five (5) facilities, comprising approximately 4,199 square feet of retail space at the
Alrport, as described on the attached drawings. '

*  Space A (Techshowcase): Approximately. 542 square feet of space, located post-
security of Boarding Area “E”, adjacent to the security checkpoint. -

~®  Space B (Airport Wireless): Approximately 744 square feet of space located between
Gates 84 & 86 in Boarding Area “F”. :

= Space C (Airport Wireless): Approximately 932 square feet of space located across
Gate 76 in Boarding Area “F”, '

* Space E (Techshowcase): Approximately 1,456 square feet of space located in
International Terminal “A”, next to Gate A6, of which approximately 1,144 square
feet will be used for retail display and approximately 312 square feet will be
designated as office/storage area. o '

= &;ac,e D (Airport Wireless): Approximately 525 square feet of space located next to
Gate 43 in Boarding Area “C” of Terminal 1 (to be included on or about June 18,

2009).

Exhibit A — Page - 1 -

Technology Products Stores Lease -
ILJ San Francisco, LLC ’ Revised 21-Nov-08
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LEASE AGREEMENT
FOR

TECHNOLOGY PRODUCTS STORES LEASE

AT SAN FRANCISCO INTERNATIONAL AIRPORT

by and between

ILJ San Francisco, LLC,
as tepant .

and

- CITY AND COUNTY OF SAN FRANCISCO
" ACTING BY AND THROUGH ITS AIRPORT COMMISSION,
' as landlord

Gavin Newsom, Mayor
AIRPORT COMMISSION

Hon. Larry Mazzola, President
Hon. Linda S. Crayton

Hon. Cary! lto

Hon. Eleanor Johns

Hon. Richard Guggenhime

John L. Martin
Airport Director

May 2007

Lease No. 07-0108 .
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LEASE AGREEMENT FOR
TECHNOLOGY PRODUCTS STORES LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY

For the convenience of Tenant and City (as such terms are defined below), this Major Lease
“Term Summary (this ‘Summary”) Summarizes certain termg of this Lease (as defined below). This
Summary is not intended to be a detailed or complete description of this Lease, and reference must be
made to the other Sections below for the particulars of this Lease. In the event of any inconsistency
between the terms of this Summary and any other provision of this Lease, such other provision shall
-prevail. Capitalized terms used elsewhere in this Lease and not defined elsewhere shall have the
meanings given them in this Summary.

Effective Date: _0CT ~ 3 2007 ,0,
~——~=l v U
Tenant: ILJ San Francis'co, LLC

. Tenant’s Notice 3141 Fairlane Farms Road, Suite 8
Address: Wellington, FL 33414
Attn: llene Berman, Manager
Fax No.: (561) 204-4974
Tel. No.: (561) 204-4564

" City:  The City and County‘of San Francisco, a municipal corporation,
acting by and through its Airport Commission. ,

City’s Notice San Francisco Internationat Airport
Address: International Terminal, North Shoulder Bldg., 5th Floor
P.O. Box 8097 . ,
San Francisco, CA 94128
Attn: - Airport Director
Fax No. (650) 821-5005
Tel. No. (650) 821-5000,.

City’s Rent Payment San Francisco lnternationa!_ Airport
. Address:  Terminal 2, 4" Floor
) P.O. Box 7743
San Francisco, CA 94120
Attn: Accounting

City’s Insurance/ San Francisco International Airport
Deposit Notice  Terminal 2,4" Floor
Address: P.0. Box 8097
San Franciscg, CA 94128
Attn:  Revenue Development and Management
Fax No. (650) 821-4519 '
Tel. No. (650) 821-4500,
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Premises: Five (5) locations, fotaling approximately 4,826 s‘quare feet, broken down as
(§1) follows, as shown on Exhibit A:

« SpaceA: Approximately 607 square feet of space, located po_st—security

of Boarding Area “E’, adjacent to the security checkpoint.

«  SpaceB: Approximately 744 square feet of space located between
Gates 84 & 86 in Boarding Area “F".

= SpaceC: Approximately 932 square feet of space lacated across Gate
76 in Boarding Area “F”. '

s Sgabe D: Approximately 361 square feet of space located in the rotunda
~area of Boarding Area “B”, near Gate 26.

= SpaceE: Approximately 2182 square feet of space located in
International Terminal “A", next to Gate A6, of which approximately
1,164 square feet will be used for retail display and approximately 1,018
square feet will be designated as office/storage area.
!

Relevant Boarding iT-A, B,EandF.
Area:

(§ 4.12)

Term: Five (5) years, commencing on the Rent Commencement Date, plus up to
(§2) ninety (90) days construction period. The Airport Commission will have two
options to extend the term by one (1) year, exercisable by the Airport

Commission in its sole and absolute discretion.

Commencement The date on which the Airport Director gives notice to Tenant that the
Date: Premises are ready for Tenant to take possession. :
(§2.1) g
November 7, 2007 (actual date to be inserted upon
determination) :

Rent The earlier of: (a) the date on which the Initial improvements (as defined
Commencement below) are substantially complete and Tenant opens for business therein,
pate: and (b)the date that is ninety (90) days after the Commencement Date.
(§4.3) .
August 1, 2008 . (actual date to be inserted upon
determination) _
Expiration Date: 11:59pm on the day before the fitth (5‘") anniversary of the Rent
(§2) Commencement Date.

July 31,2013 (actual date to be inserted upon
determination)

_Reference Year: The calendar year immediately prior to the year in which this Lease is
(§4.12) awarded: 2006. . :

Permitted Use: The display and retail sale, on a non-exclusive basis, of the merchandise
(§3) described on the attached Exhibit B.
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Base Rent:

(§4)

Lease Year:

(§4)

Minimum Annual
Guarantee:

(§4)

MAG Adjustment
Date:

(§4)

Rent:
(§4)

Deposit Amount:
(§13)

Minimum
Investment Amount:

(§7.1)

Initial Promotional
Charge

(§ 11)

Per Lease Year (as defined below), the greater of the Minimum Annuai ,
Guarantee (as defined below) or the following-sum {such sum being referred
to herein as the “Percentage Rent"): . :

" 8% of Gross Revenues achieved from licensed electronic products such
as Palm handhelds; plus,

*  12% of Gross Revenues achieved from all retail products except for
l_icensed electronic products achieved up to $_5,000,000; plus,

*  14%.0f Gross Revenues achieved from all retai} products except for
licensed electronic products achieved from $5,000,000.01 up to and
including $6.,000,000: plus,

* 16% of Gross Revenues achieved from all retail products except for
licensed electronic products over $6,000,000.

Five Hundred Thousand Dollars ($500,000.00) (the “Initial MAG"), per '
annum; (Forty One Thousand Six Hundred Sixty Seven Dollars
($41,667) per month), subject to (a) adjustments upward as described below

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement -
Date does not fall on the first day of a calendar month, and each anniversary
of such adjustment date thereafter.

August 1st
determination)

(actual date to be inserted upon

Base Rent, together with ali other amounts owing by Tenant to City
hereunder, .

Eqdal to one-half (1/2) of the then current MAG (subject to adjustment).
Two Hundred Fifty Dollars ($250) per square foot of the Premises, which
equals Nine Hundred Fifty Two Thousand Dollars ($952,000.00).

Tenant is not required to invest the Minimum.lmprovement Amount for the
portion of the Premises used as office/storage

One Dollar ($1.00) per square foot of the Premises which equals Four
Thousand Eight Hundred Twenty Six Dollars ($4,826.00).
{subject to adjustment) o
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Resolution: Number 07-0108, approved by the Airport Com

May 15, 2007.

[nitial Tenant llene Berman, Manager
Representative: Tel. No. (561) 204-4964
(

§3.9)

Other Agreements: Six-Month Trial Letter Agreement No. '05-01. 13
(§14.1) Non-Airline Terminal Space of Use Permit No. 3867
Trash Compactor Use Agreement No. 3866

Exhibits: A-— Premises

B — Use and Operational Requirements
C-1 — Form of Performance Bond

C-2 - Form of Letter of

All such exhibits are incorporated into this Lease and made a part hereof.

Credit

Initial of Authorized Representative of City ~
Initial of Authorized Representative of Tenan;_Z {; 5 -
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LEASE AGREEMENT ‘
FOR TECHNOLOGY PRODUCTS STORES LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS LEASE AGREEMENT (this "Lease”), dated as of the Effective Date, is entered into by and
between Tenant, and the City and County of San Francisco, a municipal corporation (“City"), acting by
and through its Airport Commission ("Commission"). This Lease is made with reference to the following
facts: ' : '

A City owns the San Francisco International Airport (the "Airport”) located in the County of
San Mateo, State of California, which Airport is operated by and through the Airport Commission (the

B. Tenant desires to provide and operate the concession described in the Permitted Use at
the Airport, and City has determined that such concession would be an accommodation and convenience
for airline passengers and the public using the Terminal Building Complex or the Airport. _—

C. Following a competitive process, pursuant fo Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best responsible
bidder or proposer. Pursuant to the Resolution, Commission has awarded this Lease to Tenant.

Accordingly, Tenant and City agree as follows:

1. PREMISES

leases to Tenant and Tenant hereby leases from City, the Premises, In addition, Tenant shail possess
the non-exclusive right.of ingress and egress to and from the Premises as may be necessary on areas

1.2 Relocation, Expansion, Contraction.

© (a) Atany time during the Term, City may fequife that (i) Tenant relocate and surrender
all or part of the Premises (such change to the Premises referred to as a ‘Required _Relocation"), and/or

) 1
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(i) the Premises be contracted or expanded (such change to the Premises referred to as a “Premises
Change’) on the terms set forth in this gection 1.2. City shall give notice (the “Change Notice”) setting

‘forth a description of the Required Relocation or the Premises Change, as applicable, the approximate

effective date thereof (the “Target Effective Date”), and with respectto a Required Relocation, the
tocation of comparable on-Airport replacement premises. The Change Notice shall be given no less than
six (6) months prior to the Target Effective Date. :

(b) i) With respectto a Required Relocation, if the replacement premises are deemed
unsatisfactory to Tenant, then Tenant may terminate this Lease by giving notice thereof to City within
thirty (30) days after the Change Notice is given. In the event Tenant gives such notice of termination,
then this Lease shall terminate on the Target Effective Date, and on such date, Tenant shall surrender the
Premises in the condition required by this Lease. (i) Provided Tenant does not terminate this Lease
pursuant to the foregoing, Tenant shall surrender the Premises and relocate to the replacement premises
on a date (the «gurrender Date”) determined by City (which shall be no earlier than the Target Effective
Date).- On the surrender Date, Tenant shall surrender the Premises in the condition required below. In
the event of a relocation pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and
modernize the interiors and exteriors of the replacement premises, such that the replacement premises
are of at least the same quality as the original premises. As part of City's approval of Tenant's plans and
specifications and Tenant's budget for its remodeling, City may specify a “Maximum Reimbursement
Amount.” Once the remodeling of the replacement premises is completed; and City has approved the
work, Tenant must submit to City (i} & certificate from Tenant's architect certifying that the remodeling was
completed in strict compliance with the plans and specifications approved by City, (i) copies of paid
invoices showing the costs actually paid by Tenant for the remodeling of the replacement premises and
Tenant's out-of-pocket moving costs, and (iii) ien releases from all contractors, subcontractors, and
materiaimen entitled to payment in connection with the remodeling of the replacement premises.
Following its review and approval of those submissions, City will reimburse Tenant for all reasonable
costs of remodeling the replacement premises and moving its merchandise and other personal property
to the replacement premises from the original Premises; provided that in no event will City be required {0
reimburse Tenant for more than the Maximum Reimbursement Amount and further provided that City
may, in City's sole discretion, make such reimbursement by issuing Tenant a rent credit. Inno event will
City be obligated to pay of reimburse Tenant for any other costs of expenses, including business
interruption costs. :

(cy With respectto a Premises Change where the square footage of the original
Premises will be expanded or contracied by more than ten percent (10%), Tenant may terminate this
| ease by giving notice thereof to City within thirty (30) days after the Change Notice is given. In the event
Tenant gives such notice of termination, then this Lease shall terminate on the Target Effective Date and
on such date, Tenant shall surrender the Premises in the condition required pelow. (i) Provided Tenant
does not terminate this Lease pursuant 1o the foregoing, Tenant shall cause the Premises to be expanded
or contracted as described in the Change Notice on of before the date described therein. As part of City's
approval of Tenant's plans and specifications and Tenant's pudget for its expansion/contraction work, City
may specify a “Maximum Reimbursement Amount.” Once the expansion/contraction work is completed,
and City has approved the work, Tenant must submit to City (i) a certificate from Tenant's architect
certifying that the expansionlcontracﬁon work was completed in strict compliance with the plans and
speciﬁcationé approved by City, (i) copies of paid invoices showing the costs actually paid by Tenant for
the remodeling and Tenant's out-of-pocket moving costs, and (iii) lien releases from all contractors,
subcontractors, and materialmen entitled to payment in connection with the expansion/contraction worl.
Following its review and approval of those submissions, City will reimburse Tenant for all reasonable
costs of the expansion/contraction work; provided that in no event will City be required to reimburse
Tenant for more than the Maximum Reimbursement Amount and further provided that City may, in City's
sole discretion, make such reimbursement Dy issuing Tenanta rent credit. Inno event will City be
obligated to pay or reimburse Terant for any other costs OF expenses, including business interruption
costs. : :

2
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(d) With respect to a Required Relocation, the Minimum Annual Guarantee shall be
increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the case
may be, in the size of the replacement premises compared to the original premises,

(e) With respect to a Premises Change where the square footage of the original
premises wiil be expanded or contracted by more than ten percent (10%), the Minimum Annual
Guarantee shall be increased, or decreased, as the Case may be, pro rata to reflect the increase or
decrease, as the case may be, in the size of the expanded or contracted premises compared to the
original premises.- o ‘

7 (f) Any Required Relocation or Premises Change described herein can be effected on
the terms and conditions set forth above without need for a formal amendment of this Lease.

14 Changes to Airport. Tepant acknowledges and agrees that (a) City shall have the right at
all times to change, alter, expand, and contract the Airport, including the Terminal Building Complex:
(b) City has made no representations, warranties, or covenants to Tenant regarding the design,
construction, pedestrian traffic, enplanements, airline locations, or views of the Airport or the Premises.
Without limiting the gererality of the foregoing, Tenant acknowledges ang agrees that the Airport (i)is
currently undergoing, and may from time to time hereafter undergo, renovation, construction, and other
Airport madifications; and (i) may from time to time adopt rules and regulations relating to security and
other operational concerns that may affect Tenant's business, Although City will use reasonable efforts to
minimize the effect of the such changes on Tenant's business, Tenant acknowledges that such activity
may have some effect on retail Operations located at the Airport. Such construction and renovation
programs might involve barricading, materials storage, noise, the presence of workers and equipment, .
rearrangement, utility interruptions, and other inconveniences normally associated with construction and
renovation. Although City will use reasonable efforts to minimize the effect of the such changes on
Tenant's business, Tenant acknowledges that such activity may have some effect on retail operations
located at the Airport, and Tenant shall not be entitled to any rent credit or other compensation therefor.
At any time and from time to time, City may, without the Consent of Tenant, and without affecting Tenant's
obligations under this Lease, at City's sole discretion, (a) change the shape, size, location, number and

public entrances to the Premises so long as there is at alj times one public entrance to the Premises,

(d} construct multi-level, elevated or subterranean parking facilities, and {e) expand or contract the
Airport, including redefining the Airport boundaries S0 as to include additional lands within the Airport or
exclude lands from the Airport or both. Without limiting waivers set forth elsewhere in this Lease, Tenant
hereby waives ajj claims against City and releases City from all Losses (as defined below) that Tenant

Technology Products Stores Lease
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discretion, and without any liability to Tenant (a) change the common areas, (b) increases of decreases
the common areas (including the conversion of common areas to leaseable areas and the conversion of
|easable areas 1o common areas), and (c) impose parking charges. City will, in its sole discretion,
maintain the common areas, establish and enforce Airport Rules concerning the commorn areas, close
temporarily portions of the common areas for maintenance purposes, and make changes to the common
areas including changes in the location of security check points, driveways. entrances, exits, parking
spaces, parking areas, and the direction of the flow of traffic. City reserves the right to make additional
Airport Rules affecting the Airport throughout the Term, including the requirement that Tenant participate
ina parking validation program.

2. TERM

21 Commencement and Expiration. The Term shall commence on the Rent
Commencement Date and expire on the Expiration Date, unless terminated prior thereto as provided
herein. |f for any reason (including, without limitation, the existing tenant's failure o vacate timely the
premises) City cannot deliver possession of the Premises 0 Tenant on the Commencement Date, this
Lease shall remain in effect, City shall not be subject to any iability, and such failure shall not extend the
Term hereof. In such event, and provided such delay is not caused by the act or omission of Tenant, or
Tenant's principal, affiliate, contractor, employee, agent, licensee or invitee (a “Tenant Entity”), the Rent
Commencement Date shali be extended day for day to reflect such delay. If for any reason City is unable
to deliver possession of the Premises 1o Tenant on the date that is one hundred eighty (1 80) days after
the Commencement Date, each of City and Tenant shall have the right to terminate this Lease by notice
to the other. After the Rent Commencement Date has occurred, upon Director's request, Tenant will
execute a written acknowledgment of the Commencement Date and the Rent Commencement Date. In
the event Tenant fails to execute and return promptly such acknowledgment t0 City, the dates described
therein-shall be deemed conclusive. .

2.2 Tenant improvements and Required Opening Day. Tenant shall (a) take possession of

the Premises on the Commencement Date, (b) cause the initial improvements necessary and appropriate

to commence operatiOns in the Premises (the “Initial Improvements’.') to be substantially completed on
or before the Rent Commencement Date, and (c) cause the Premises to be open for business on or
pefore the Rent Commencement Date. Inthe event the Premises are not open for business on or before

the Rent commencement Date, City will incur substantial damages, the exact amount of which are
extremely difficult to fix. Accordingly, for each day after the Rent Commencement Date until the day on
which Tenant opens the Premises for business, Tenant shall pay to City Five Hundred Dollars ($500) (in
addition to Rent as provided below), as liquidated damages. The parties have agreed that this amount
represents a reasonable approxim'ation of the damages likely to be suffered by City in the event Tenant
shall fail to open on of pefore the Rent Commencement Date. In the event the Premises areé not open for
business on the date that is sixty (60) days after-the Rent Commencement Date, City shall have the
option 10 terminate this Lease, exercisable by notice to Tenant. ' .

2.3 City's Right to Extend Term. City shall have two (2) options to extend the Term by one
(1) year, on the terms and conditions of this Section 2.3 (the “Extension Option”). To exercise the
Extension Option, City must give notice (an Exercise Notice”) to Tenant on OF before the date thatis
sixty (60) days prior to the Expiration Date. in no event will City be required to exercise the Extension
Option.

24 Holding Over. If, without objection by City, Tenant holds possession of the Premises
after the Expiration Date, Tenant shall become a tenant from month to month, upon the terms of this
L ease except that, the MAG shall not be applicable, and Base Rent shall be the Percentage Rent
specified in the Summary during any such holdover period. No such holdover shall be deemed fo operate .
as a renewal of extension of the Term. Such month-to-month tenancy may be terminated by City of
Tenant by giving thirty (30) days’ notice of termination to the other at any time. Tenant shall have no
rights to renew or extend the Term of this Lease. ‘
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3. USE AND OPERATION

3.2 No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive rights to
conduct the businass of the Permitted Use and that City Mmay arrange with others for similar activities at
the Airport. ]

3.3 Operation of Business. Subject to the terms of this Lease, Tenant will operate Tenant's
business in the Premises so as to maximize Gross Revenues (as defined below) and in accordance with
the requirements set forth on Exhibit B relating to, among other things, merchandise requirements and
price requirements. Without limiting the generality of the foregoing, Tenant shall (a) conduct the business

in a first-class, businesslike, safe, efficient, courteous and accommodating manner; (b) carry a wide-range
stock of merchandise of top character, quantity, and quality; and (c) employ sufficient ang experienced
staff. In the event Director shall give notice to Tenant thatany of the foregoing covenants (@) - (c) are not
being satisfied, Tenant shajl immediately discontinue or remedy the objectionable practice. I addition,

3.4 Use of Premises. _Tenant shalt use at Jeast eighty-five percent (85%) of the Premises for
the display and sale of retail merchandise. , :

3.5 Hours of Operation. Tenant wil) carry on its business diigently and continuously in the
Premises and wil] keep the Premises open for business not less than sixteen (16) consecutive hours each
day seven (7) days per week, including holidays. Direcior may, from time to time, change such required
hours of Operation, in which event, Tenant wijl remain open during such revised hours. Tenant may not
vacate or abandon the Premises at any time.

—_—

Same or comparable to prices found in Tenant's catalog, if any, and at Tenant's other retail shops, orin 3
focal retail shop determined by Director to be Comparable., .

3.6 Prices. Tenant's prices for the merchandise comprising the Permitted Use shall be the
et

Or Upon any part of the tommon areas or corridors adjacent to the Premises any garbage, debris or
refuse, ' ‘

: 5
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(c) Tenant acknowledges that the operational requirements of the Airport as an airport
facility, including without fimitation security requirements, are of paramount importance. Tenant
acknowtedges and agrees that it must conduct its business in a manner that does not conftict with the
operational requirements of the Airport as an airport facility and that fully accommodates those
requirements. Without limiting other waivers herein, Tenant waives all claims for any Losses arising out of
or connected o the operation of the Airportas an airport facility. Without limitation on the foregoing,
Tenant must: : : .

(i) comply with the Airport Rules;

) cause all defiveries and dispatches of merchandise, supplies, fixtures, equipment
and furniture to pe made and conveyed o or from the Premises by means and
- during hours established by Director in Director’s sole discretion. City has no
responsibility regarding the delivery of dispatch of Tenant's merchandise,
supplies, fixtures, equipment and furniture. Tenant may not atany time park its
trucks or other delivery vehicles in common areas, and T '

(iii) not park within the parking areas of the Airport except in those areas, if any,
designated by City pursuant to permits obtained from the Airport's Permit
Bureau. Nothing herein shall imply that Tenant shall be able to secure any.on-

Airport parking privileges.

39 prohibited Activities. Without limiting any other provision herein, Tenant shall not, without
the prior written consent of Director: (@) useor permit the use of the Premises for the conduct in or on
the Premises as an outlet store or @ second-hand store; (b) advertise any distress, fire, pankrupicy.
liquidation, relocation, closing, of going-out—of—bus‘mess sales; (c) use of permit the use on the Premises
of any pinball machines, videogames, OF other devices Of equipment for amusement Of recreation, or any
vending machines, newspaper racks, pay telephones, of other coin, token, oF credit card-operated
-devices; (d) cause oOf permit anything to be done, in or about the Premises, of bring or keep anything
thereon which might (i) increase in any way the rate of fire insurance on the Terminal Building Complex of
any of its contents; (i) create a nuisance, (iii) in any way obstruct or interfere with the rights of others in
the Terminal Building Complex of injure of annoy them; () commit or suffer to be committed any waste
upon the Premises; (f) use, of allow the Premises to be used, for any improper, immoral, unlawful or
ob]ec';tionable purpose; (g) place any joads upon the floor, walls or ceiling which endanger the structure of
obstruct the sidewalk, passageways, stairways or escalators, in front of, within, oF adjacent to the
Terminal Building Complex; (h) use any advertising of promotional medium that may be seen, heard, of
otherwise exper‘renced outside the Premises (such as searchlights, barkers or loudspeakers); (i) distribute
handbilis of circulars to Airport patrons Of to cars in the parking \ots, or engage in any other advertising in
the Airport; (j) engage in any activity on the Airport outside the Premises for the recruitment or solicitation
~of business; of (k) do or permit to pe done anything in any way tending to injure the reputation of City or -

' appearance of the Airport.

310  Auditof QOperations. At any time and from time to time, City may conduct an audit of
Tenant's operations at the Airport (in addition to City's right to audit pursuant fo Section 4.7 {Books and
Records; Audit Rights] hereof) to confirm that such operations comply with the requirements set forth
herein. Tenant shall cooperate with such audit. in the event such audit shows that Tenant is not
complying with such requirements, without limiting City's ability to call a default hereunder, City may
require that Tenant reimburse City for the costs of such audit. Tenant shall promptly remedy any
noncompliance shown in any such audit. :

3.1 Representative of Tenant. Tenant shall at all reasonable times retain in the Terminal |
Building Complex at least oné qualified representative authorized to represent and act for it in matters
pertaining to its operation, and shall keep Director informed in writing of the identity of each such person.
The initial person SO designated is the Initial Tenant Representative.

Technology Products Stores Lease
jLJ San Francisco, LLC



3.13 Compliance with Laws. Tenant shall promptly, at its sole expense, cause the Premises
(including any permitted Alterations (as defined bel , ’ - ity’

Premises and Operations therein, to comply at all times with all Laws (as defined below). Notwithstanding
the foregoing, this Section 3.13 shall not impose on Tenant any liability to make any structural alterations
to the Terminai's roof, foundation, bearing and exterior walls ang Subflooring; or heating, ventilating, air
conditioning, plumbing, electrical, fire protection, fife safety, Ssecurity and other mechanical, electrical angd
Communications systems of the Terminal (cotlectively ‘Building Systems”), except to the extent the
same is (x} installed by Tenant or Tenant Entity, or (y) necessitated by Tenant's Alterations or by any act

4.1 Definitions. For purposes of this Lease, the following Capitalized termsg shall have the
following Meanings: : ‘ v :

(a) “Gross Revenues” means:

(iy The retail price of all mérchandise sold and services rendered in, on, about or

and in case of sales on credit, whether or not payment is actually made:
provided, however, that in the event merchandise js returned by a customer and
the sale iS'canceJed, the selling price shaﬂ be excluded; plus,

(ii) The full amount of all deposits forfeited by customers in connection with any

(iii) The full amount of all orders for goods. or servicés accepted by Tenant if, on,

Place, and the fyj amount of all orders accepted by Tenant elsewhere, byt to be
, - _ _
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filled or performed in, oA, about or from the Premises. In determining Gross
Revenues, retail sales taxes shall not be included.

A(iv) The retail price of all merchandise orders placed on the Premises from Tenant's
catalog. ‘

The following shall not be included in “Gross Revenues”

1) Any exchange of merchandise between stores of Tenant where such
exchange is made solely for the convenient operation of Tenant's
business and not for the purpose of consummating a sale made in, ator

from the demised premises, of for the purpose of depriving City of the
benefit of saies which would otherwise be made in or at the Premises.

()] Returns fo the shippers or manufacturers.

(1 Cash or credit refunds to customers on transactions (not to exceed the
actual selling price of the item returned) otherwise included in Gross
Revenues. :

(V) Discount sales to employees, to the extent of the discount.

(b) “Consumer Price Index” means that index published by the United States
Department of Labor, Bureau of Labor Statistics known as “Department Store-Inventory Price index-Soft
Goods.” In the event such index is discontinued, then “Consumer Price index” shall mean an index -
chosen by Director which is, in Director's reasonable judgment, comparable fo the index specified above.

(c) "MAG Adjustment pate” has the meaning given itin the Summary.

_ (d) “Base index’ means the most recent Consumer Price Index published immediately
prior 10 the Commencement Date. : o ‘

(e) “Comparison Index” means the most recent Consumer Price Index published
immediately prior to each MAG Adjustment Date. : :

3] “Enplanements" means the total number of passengers boarding airline carriers.

(g) ‘Base Year Enplanements" means the total Enplanements for the twelve month
period preceding the Commencement Date. ' : . :

(h) “Comparison Year Enplaneme_nts" mean the total Enplanements for the twelve
month period preceding each MAG Adjustment Date.

4.2 Adjustments 0 Minimum Annual Guarantee. On each MAG Adjustment Date, the
Minimum Annual Guarantee will be adjusted, as follows: if (a) the Comparison Index shall exceed the
Base Index, and (b) Comparison Year Enplanements equal of exceed Base Year Enplanements, then the
Minimum Annual Guarantee with respect to the upcoming Lease Year shall be increased to equal the
following amount:

Initial MAG X ~ Comparison Index
Base index

If (i) the ‘Comparison {ndex shall exceed the Base Index, and (it) Comparison Year Enplanements are less
than Base Year Enplanements, then the Minimum Annual Guarantee with respect fo the upcoming Lease
d to equal the following amount:

vear shall be increase
. _ -
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Initial MAG  x Comparison Index X Comparison Year En lanerhents
Base Index Base Year Enplanements

Payment Address. If the Rent Commencement Date occurs on a date other than the first day of a
calendar month, then the monthly Minimum Annual Guarantee for such first month (the “First Month”)

(b) On or before the twentieth (20th) day of each calendar month after the First Month, .
concurrently with its submission of the Sales Reports described below covering the prior calendar month,
Tenant shall pay to City the deficiency, if any, between the Base Rent payable by Tenant with respect to
such prior calendar month (based on the Gross Revenues achieved with respect to such prior month),
and the amount actually paid by Tenant pursuant to the foregoing subsection (a) with respect to such

month.

(c} All payments hereunder shall be paid to City's Rent Payment Address, or at such
other place as City may from time to time designate in writing.

(d) The Minimum Annual Guarantee with respect to the first and last Lease Years of the
Term will be prorated, based on 3 365-day year. Without limiting the generality of the foregoing, as the
Initial MAG is an annual amount, the Minimum Annual Guarantee with respect to the first Lease Year
shall be prorated, based on a 365-day year, to reflect the fact that the first Lease Year shall be less than a
full 12-month perjod. .

(e) All Rent shall be paid in lawful money of the United States, free from alf claims,
demands, setoffs, or counterclaims of any kind. :

(f) Any Rent not paid when due shall be subject to a service charge equal to the lesser
of the rate of one ang one-haif percent ( 172%) per month, and the maximum rate permitted by faw.
. Acceptance of any service charge shall not constitute a waiver of Tenant's default on the overdue amount
or prevent City from exercising any of the other rights and remedies available to City.

4.4 Sales Reports. On or before the twentieth (20th) day of each calendar month after the
First Month, Tenant shall submit to City a report (the “Sales Report”) showing all Gross Revenues

Report timely.

4.5 Annual Report and Adiustmént. Within ninety (90) days after the end of each Lease
Year, Tenant sh

all submit to Director an unqualified year-end financial report certified by a Certified Public
Accountant showing Gross Revenues achieved with respect to the prior Lease Year. If such report
shows that the total Base Rent actually paid by Tenant with respect the prior calendar year was less than
the Base Rent payable with respect to such year, then Tenant shall immediately pay to City such
deficiency. If such report shows that the Base Rent actuaily paid by Tenant with respect to such prior

‘ 9
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Lease Year exceeded the Base Rent payable with respect to such year, then such excess shall be

applied as a rent credit to amounts next coming due. Notwithstanding anything to the contrary herein, in
no event will the Base Rent payable to City be less than the Minimum Annual Guarantee. In addition,
Tenant shall submit to City such other financial or other reports as Director may reasonably require.

4.6 Cash Register Requirements. Tenant shall install in the Premises at least one cash
register. Such cash register and any other cash register used on the Premises shall be of a type

. approved by Director in writing and shall register every transaction made in, on, about or from the

Premises, including every type of Gross Revenue, and the tape or digital record of each said cash
register shall be accessible to and subject to inspection by Director or his/her agent. City may, at its
option, require all such cash registers to be jocked and accessible only by the use of one key in the hands
of City. All cash receipts must include Tenant's identification thereon. Each sale or other transaction in
the Premises must be recorded at the time of each sale or other transaction, in the presence of the
customer, all receipts from such sale or other transaction, whether for cash, credit or otherwise, in a cash
register or cash registers (including computerized cash registers or other similar electronic devices)
serviced by an established agency approved by Director. Mechanical cash register(s) must have a non-
resettable cumulative total, a detail audit tape, a transaction number with a four-digit capacity, an indicator
readily visible to customers as the amount rung, and a seven-digit cumulative capacity or greater, as
determined by Director based on the type of business, with a four-digit overrun counter. At Director’s
request, Tenant must furnish to City a statement from an established agency that the transaction number,
the cumulative total and the overrun counter have been sealed in a manner approved by Director. if
computerized cash registers or other simitar electronic devices are used, that system must accurately
record all sales at the Premises and be no more subject to tampering than mechanical cash register(s).
Upon the installation or removal of any cash register (including computerized cash registers or other
similar electronic devices) used in the Premises, Tenant must immediately furnish to Director notice in
writing stating make, mode! number, serial number @nd cumulative total reading and overrun counter
reading of the cash register(s) {including computerized cash registers or other similar electronic devices).
Any repair agency employed to repair or replace any cash register (including computerized cash registers
or other similar electronic devices if used) in the Premises is hereby authorized and directed to disclose
and furnish to City or its auditors any information obtained by the agency in the course of making such
repair or replacement pertaining to said cash register (including computerized cash registers or other
similar electronic devices if used). Each customer must be issued a receipt or sales slip for each
transaction, which transaction must be recorded either on serially numbered sales slips or cash register
tapes. City shall have the right during business hours to examine the totals of the cash register(s)
(including computerized cash registers or other similar electronic devices if used) used in the Premises
and to inspect for compliance with this section. City shall have the option to implement a common “point
of sale” system. If such option is exercised, Tenant must, at its cost, purchase and install the necessary
equipment, train its employees, and thereafter use, such equipment to take part in such system.

4.7  Books and Records: Audit Rights.

(a) Tenant shall maintain for a period of five (5) years after the Expiration Date, of, inthe
event of a claim by City, until such claim of City for payments hereunder shall have been fully '
ascertained, fixed and paid, separate and accurate daily records of Gross Revenues, whether for cash,
credit, or otherwise. Tenant must require each subtenant, concessionaire, licensee, and assignee o
maintain the same records. All such books and records shail be kept in accordance with “generally
accepted accounting principles”, consistently applied, showing in detail all business done or transacted in,
on, about or from or pertaining to the Premises, and Tenant shall enter all receipts arising from such
business in reguiar books of account, and all entries in any such records or books shall be made at or
about the time the transactions respectively occur. The books and source documents to be kept by
Tenant must include records of inventories and receipts of merchandise, daily receipts from all sales and
other pertinent original sales records and records of any other transactions conducted in or from the
Premises by all persons or entities conducting business in or from the Premises. Pertinent original sales
records include: (i) cash register tapes, including tapes from temporary registers, (i) serially pre- .
numbered sales slips, (iit) the original records of all mail and telephone orders at and to the Premises, (iv)
settlement report sheets of transactions with subtenants, concessionaires, licensees and assignees, (V)
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(vii) detailed original records or any exclusions or deductions from Gross Revenues, (viii) sales tax
records, and (ix) all other sales records, if any, that would normally be examined by an independent
accountant pursuant to generally accepted auditing standards in performing an audit of Gross Revenues.
Tenant must keep the required books, source documents and records of Gross Revenues available for
inspection by City and its agents and employees at the Premises or at another location within the
continental United States at al| times during regular business hours. In addition, Tenant shall maintain
morithly and annual reports of Gross Revenues derived from its operation under this Lease, using a form
and method as is directed by Director. Such forms and methods shall be employed by Tenant throughout
i s written request, Tenant shall make available immediately to City
and/or its auditors any and all books, records and accounts pertaining to its operations under this Lease.
The intent and purpose of the provisions of this section are that Tenant shall keep and maintain records
which will enable City and City's Controller to ascertain, determine and audit, if so desired by City, clearly
and accurately, Gross Revenues achieved, and the adequacy of the form and method of Tenant's
reporting thereof. - '

, {b) Should any examination, inspection, and audit of Tenant’s books and records by City
disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly pay to City such
deficiency, and if such deficiency exceeds two percent (2%) of the total Base Rent due, Tenant shall also
promptly reimburse City for all costs incurred in the conduct of such examination, inspection, and audit.
Further, should any examination, inspection, and audit of Tenant's books and records by City disclose an
underpayment by Tenant of the total Base Rent due and such deficiency exceeds five percent (5%) of the
total Base Rent due, City shall have the right to terminate this Lease. In the event that City deems it
necessary to utilize the services of legal counsel in connection with collecting the reimbursement for such
examination, inspection, and audit, then Tenant shall reimburse City for reasonable attorneys’ fees and
litigation expenses as part of the afcrementioned costs incurred. ‘

- 4.8 Other Reports and Submissions. Tenant shall furnish City with such other financial or
statistical reports as Director from time to time may reasonably require. Upon request by Director, Tenant
shall furnish to City copies of its quarterly California sales and use tax returns covering the Premises
operations as well as that pertinent portion of both the California and Federa) income tax returns and
possessory interest tax returns on the Premises operations at the time of filing, and any amendments
thereto. All copies of such returns must be certified as exact copies of the original documents by a
Certified Public Accountant. Tenant and all subtenants (to the extent permitted) shall also promptly notify
Director of and furnish to City copies of any audit reports covering this facility conducted by the California
Franchise Tax Board or the Board of Equalization. \

4.9 Additional Rent. Tenant shall pay to City ény and all charges and other amounts under
this Lease as additional rent, at the same place where Base Rent is payable. City shall have the same
remedies for a default in the payment of any such additional charges as for a default in the payment of
Base Rent. : :

4.10  Prepay Rent. Notwithstanding anything to the contrary herein, in the event Tenant shall
fail to pay any Rent when due hereunder, Director shall have the right to require Tenant to pay estimated

4.11  Nature of Lease. Under no circumstances will City be expected or required to make any
payment of any kind with respect to Tenant’s use or occupancy of the Premises, except as may be
otherwise expressly set forth herein. Except as may be specifically and expressly provided otherwise in
this Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether
foreseen or unforeseen, shall relieve Tenant from its liability to pay all of the Sums required by this Lease,

11
Technology Products Stores Lease
ILJ San Francisco, LLC



. destruction of the Premises or any portion thereof or any improvements

" knowledge of any

I
Rd

from any of its other obligations under this Lease, OF give Tenant the right to terminate
fe or in part. Tenant waives any rights now of hereatter conferred upon itbyany
existing or future Law to terminate this Lease or {0 receive any abatement, diminution, reduction, or
suspension of payment of such sums, on account of such occurrence of situation. Except as otherwise
expressly provided herein, this Lease shall continue in full force and effect, and the obligations of Tenant

hereunder shal not be released, discharged or otherwise affected, by reason of: (@) any damage to or
thereon, or any taking thereof in

any restriction or prevention of or interference with any use of the Premises or the

or relieve Tenant
this Lease in who

! any bankruptcy, insolvency, reorganization, composition,
adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or any constituent partner
of Tenant or any sublessee, licensee or concessionaire or any action taken with respect to this Lease by

‘a trustee or receiver, or by any court, in any proceeding; {d) any claim that Tenant or any other person

has or might have against City; (e)any failure on the part of City to perform or comply with any of the
n; (f) any failure on the part of any

terms hereof of of any other agreement with Tenant or any other perso

sublessee, licensee, concessionaire, of other person o perform or comply with any of the terms of any
sublease or other agreement petween Tenant and any such person; (g) any termination of any sublease,
license O concession, whether voluntary or by operation of law; or (h) any other occurrence whatsoever,

t shall have notice Of

whether simitar of dissimilar to the foregoing in each case whether of not Tenan
of the foregoing. The obligations of Tenant hereunder shall be separate and

independent covenants and agreements. Tenant hereby waives to the full extent permitted by applicabte
law, all rights now or hereafter conferred by statute, including without fimitation the provisions of Civil
Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises of any part
thereof, or to any abatement, suspension, deferment, diminution of reduction of any rent hereunder.

eminent domain; (b)
improvements or any part thereof; (€)

412 Severe Deciine in Enplanements.

(a) Defined Terms. For purposes of this Section, the following capitalized terms shall

have the following meanings:

(i) “Relevant Boarding Area” shall have the meaning given itin the
Summary.
(i) “Enplanements" shall have the meaning given it in Section 4.1. For

purposes of this Section 412, all Enplanement comparisons_shall be
done by Relevant Boarding Area.

(ii}) “Reference Month{s)” shall mean the corresponding month in the
Reference Year.

(iv) “Reference Yeﬁr” shall have the meaning given it inthe Summéry.

(v) “percentage Rent’ shalt have the meanihg givenitin the Summary-

(Vi) «gevere Decline in Enplanements for Three Months” shall mean that

. the actual Enplanements achieved during a one month period is 1ess
than 80% of the actual Enplanements of the same Reference Month in
the Reference Year, and such shortfall continues for three (3)

consecutive months.

(vii) “Enplanement Stabilization for Two Months” means that actual
Enplanements for a particular month equals or exceeds 80% of the
actual Enplanements of the same Reference Month in the Reference

Year, and such threshold is achieved for two (2) consecutive months.
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(b) MAG Suspension. i at any time during the term, there is a Severe Decline in
Enplanements for Three Months, then the MAG shall be temporarily suspended as follows:

(i) The MAG Suspension shall be effective on the first day of the month
_ immediately following the Severe Decline in Enplanements for Three
Months.

(ii) During such MAG Suspension period, Tenant shall be required to pay

only the Percentage Rent, unless ang until the MAG is reinstated as
provided below. On or before the 2gt day of each month, Tenant will

submit to City a Sales Report showing Tenant's Gross Revenues
(iii) If the Lease provides that the Percentage Reni is based on 3 tiered

' November 1 through October 31, then for purposes of calculating
Percentage Rent for April 2003, all gross fevenues achieved to date
(from November 1 through April 30) will be Ccumulated.

{c) MAG Reinstatement. Once there is Enplanemer{t Stabilization for Two Months, then

the MAG is reinstated, and wilf continue unless and untjj there is another Severe Decline in
Enplanements for Three Months, as follows:

(i) Such MAG reinstatement will be effective on the first day of the month
following an Enplanement Stabilization for Two Months,

(i) " Inthe event the MAG is reinstated after the Commencement of g “Lease

' _ (e) Enplanement Determinations. Director shall have the éole discretion as to the v
Enplanement Calculations, and whether there exists a Severe Decline in Enplanements for Three Months
and/or an Enplanement Stabilization for Two Months.
() "No Effect. The MAG suspension shall have no effect on (i) any adjustments Specified
made to the MAG, includ;

in this Lease to be Including those based on increases in the Consumer Price Index; or
(ii) the Deposit Amount, . :

(9) Effect of Default, Notwithstandi‘ng anything to the contrary herein, in the event
Tenant shal| default under this Lease or any Other Agreement, the Airport Director may immediately
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reinstate the MAG, without giving to Tenant the benefit of any notice or right to cure as may otherwise be
provided under this | ease or Other Agreement.

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or Subletting] if
Tenant subleases any portion of the Premises, Tenant shall offer to such subtenant(s) the same types of
MAG suspension as are provided herein. '

(i) Example. The following is intended merely to provide an example of the mechanics
of the foregoing provisions, and the numbers. provided are not intended to be projections or guarantees. -
Assume (a) the Premises are in Boarding Area F, (b) the Lease is awarded on February 15, 2003, and
(c) Reference Year Enplanements for Boarding Area F, by Reference Month in the Reference Year
(January 1- December 31, 2002) are:

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec
2002 2002 2002 2002 2002° 2002 2002 2002 2002 2002 2002 2002

Enp 800 800 800 900 1,100 1200 1,300 1,200 1,100 900 800 900
(*000)

Assume further that actual Enplanements for Boarding Area F by Reference Month for 2005 are
as follows: ' ‘ '

Jan Feb * Mar - Apr  May Jun Jul Aug Sep Oct Nov  Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 20095 2005

Enp 900 900 700 700 800 800 900 1100 700 800 700 800
('000) :

% of 112.5 1125 875 7178 722 722 692 917 636 889 875 889
Ref. ) o
Month

. {j) Then, there-occurs a Severe Decline in Enplanements for Three Months with respect
to the months April 2005 — June 2005, and the MAG shall be suspended effective July 1, 2005. There
occurs an Enplanement Stabilization for Two Months with respect to the months October 2005 —
November 2005, and the MAG shall be reinstated effective December 1, 2005.

5.  ASSIGNMENT OR SUBLETTING -
5.1 No Assignment. Tenant shall not assign, sublet, encumber, or otherwise transfer‘,

whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any interest
herein, without City’s prior written consent, which consent may be granted or denied in City's sole and .
absolute discretion (the term “Transfer’ shall mean any such assignment, subletting, encumbrance, of
transfer). City's consent to one Transfer shall not be deemed a consent to subsequent Transfers. Any
Transfer made without City’s consent shall consfitute a default hereunder and shall be voidable at City's
election. '

52 Changes in Tenant. The merger of Tenant with any other entity or the transfer of any
controlling ownership interest in Tenant, or the assignment or transfer of a substantial portion of the
assets of Tenant, whether or not located on the Premises, shall constitute a Transfer. Without limiting
the generality of the foregoing, if Tenant is a partnership, a withdrawal or change, voluntary, involuntary
or by operation of law of the partner or partners owning fifty-one percent (51%) or more of the
partnership, or the dissolution of the partnership, or the sale or transfer of at least fifty-one percent (51%)
of the value of the assets of Tenant, shall be deemed a Transfer. if Tenant is a corporation or limited .
liability company, any dissolution, merger, consolidation or other reorganization of Tenant, or the sale or
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other transfer of a controlling percentage of the capital stock or membership interests of Tenant, or the
sale or transfer of at least fifty-one percent (51%) of the value of the assets of Tenant, shall be deemed a
Transfer. The phrase “controlling percentage” means the ownership of, and the right to vote, stock or
interests possessing at least fifty-one percent (51%) of the total combined voting power of all classes of
Tenant's capital stock or interests issued, outstanding and entitled to vote for the election of directors.
Without limiting the restrictions on asset transfers, this paragraph shall not apply to stock or fimited liability
company interest transfers of corporations or limited liability companies the stock or interests of which is
traded through an exchange or over the counter. ‘

53 No Release. In no event will City's consent to a Transfer be deemed to be a release of
Tenant as primary obligor hereunder. :

54 Subleasing. Without limiting City's discretion in approving or disapproving a proposed
Transfer, if and to the extent City permits Tenant to sublease the Premises, the following shall apply:
(a) Prior to negotiating a sublease agreement, Tenant must submit to City a sublease proposal for City’s
approval, which approval may be granted or withheld in City’s absolute and sole discretion: (b) Every
sublease must be on a Standard Sublease Agreement form approved by Director, and the actual
- sublease must be approved by Director; {c) Each and every covenant, condition or obligation imposed
upon Tenant by this Lease and each and every right, remedy or benefit afforded City by this Lease wili
not be impaired or diminished as a result of any sublease agreement; (d) No subtenant shall be obligated
to pay to Tenant, and Tenant shall not be permitted to charge any rent, percentage rent, bonus rent, key
money, administration fee, or the like, which exceeds, in the aggregate, the total sums that Tenant pays
to City under this Lease for the portion of the Premises subleased by the subtenant under its sublease
agreement (the “Excess Rent”). If, notwithstanding the foregoing prohibition, Tenant receives any
Excess Rent, Tenant shall pay the same to City; (e) Tenant assigns to City all rent and other payments
due from all subtenants under any sublease agreements; provided however, Tenant is hereby granted a
flicense to collect rents and other payments due from subtenants under their sublease agreements until
the occurrence of an Event of Default, regardless of whether a notice of that default has been given by
City. Atany time, at Director’s option, City may notify a subtenant of this assignment and upon such
notice the subtenant will pay its rent other payments directly to City. City will credit Tenant with any rent
received by City under such assignment, but the acceptance of any payment on account of rent from any
subtenants as a result of an Event of Default will in no manner whatsoever serve to release Tenant from )
any fiability under this Lease. No payment of rent or any other payment by a subtenant directly to City or
other acceptance of such payments by City, regardless of the circumstances or reasons therefor, will in
any manner whatsoever be deemed an attornment by the subtenants to City in the absence of either a
specific written agreement signed by City to such an effect.

55 Acceptance of Rent. The acceptance of rent by City from any person or entity does not -
constitute a waiver by City of any provision of this Lease or a consent to any Transfer. City’s consent to
one Transfer will not be deemed to be a consent to any subsequent Transfer. If Tenant defaults in the
performance of any of the terms of this Lease, City may proceed directly against the transferor (or if there
has been more than one Transfer, then each transferor) without necessity of exhausting remedies against
Tenant. City may consent to subsequent Transfers or amendments or modifications to this Lease with
- transferees, without notifying transferor (or if there has been more than one Transfer, then each
transferor) and without obtaining its or their consent thereto and such action shall not relieve any
transferor of liability under this Lease as amended.

5.6 Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with respect to
remedies available to Tenant should City fail to consent to a Transfer.

6. TAXES, ASSESSMENTS AND LIENS
6.1 Taxes.

(a) Tenant recognizes and understands that this Lease may create a possessory interest
subject to property taxation and that Tenant may be subject to the payment of property taxes levied on
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such interest. Tenant further recognizes and understands that any Transfer permitted under this Lease
and any exercise of any option to renew or other extension of this Lease may constitute a change in
ownership for purposes of property taxation and therefore may resultin a revaluation of any possessory
interest created hereunder. Tenant shall pay all taxes of any kind, including possessory interest taxes,
that may be lawfully assessed on the leasehold interest hereby created and to pay all other taxes,
excises, licenses, permit charges and assessments based on Tenant's usage of the Premises, all of
which shall be paid when the same become due and payable and before delinquency.

‘ (b) Tenant shall report any Transfer, or any renewal or extension hereof, to the County of
san Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal or extension.
Tenant further agrees to provide such other information as may be requested by the City to enable the
City to comply with any reporting requirements under_applicable jaw with respect {0 possessory interests.

6.2 Other Liens. Tenant shall not permit or suffer any liens 1o be imposed upon the limitation,
mechanics’, materiaimen’s and tax liens, as 2 result of its activities without promptly discharging the
same. Notwithstanding the foregoing, Tenant may in good faith contest any such lien if Tenant provides a
bond in an amount and form acceptable to City in order to clear the record of any such fiens. Tenant shall
assume the defense of and indemnify and hold harmless City against any and all liens and charges of
‘any and every nature and kind which may at any time be established against said premises and
,improvements, or any part thereof, as a consequence of any act or omission of Tenantor as 2
consequence of the existence of Tenant's interest under this Lease.

7. INVESTMENTS; ALTERATIONS -

7.1 Minimum investment. Prior to the Rent Commencement Date, Tenant shall refurbish,
redecorate and modemize the interiors and exteriors of the Premises, and otherwise complete the Initial
improvements, at a minimum cost of the Minimum Investment Amount. Upon completion of construction,
Tenant shall provide o Director a statement certified by its architect, setting forth the total construction
costs, with appropriate detail showing the costs of elements of decoration, furnishings, fixtures and
equipment. Tenant shall make available to Director, at Director's request,_receipted invoices for abor and -
materials covering all construction and trade fixtures, including furniture, fixtures and equipment and
architectural and engineering fees. The minimum investment may not include financial costs, interest,
inventory, pre-opening expenses or inter-company charges related to construction. \f the said actual -
investment cost is less than the Minimum Investment Amount, the deficiency will be paid to City within
sixty (60) days after completion of construction. If Director disputes the amount of investment claimed by
Tenant, Director may, at City's expense, hire an independent appraiser 10 determine the cost of the
investment. Ifthe independent appraiser determines that the investment is less than the Minimum
Investment Amount, the deficiency, as well as City's costs of hiring such independent appraiser, will be

paid to City by Tenant within sixty (60) days ‘after the appraiser's determination.

72 City's Aggroval Rights. Tenant shall not make or suffer to be made any alterations,
additions, of improvemehts to the Premises or any part thereof or aftach any fixtures or equipment
thereto, including the Initial Improvements (collectively, “Alterations”) without City's prior written consent.
Without limiting the generality of the foregoing, the initial layout and design of all Alterations shall conform
to Commission’s established architectural design scheme for the Terminal Building Complex and the
provisions of Airport's Tl Guide. Prior tothe construction of any Alterations (including the Initial
lmprovements), Tenant shall submit detailed plans and specifications to the Airport's Design Review
Committee for approval. Tenant shall include with its plans and specifications schematic renderings of
the public retail area, materials, a color board(s) and a detailed layout of the overall merchandising plan.
All decisions by the Airport's Design Review Committee shall be made subject to the approval of the
Airport Commission. City's approval rights will extend to and include architectural and aesthetic matters
and City reserves the right to reject any designs submitted and to require Tenant to resubmit designs and
layout proposals until they meet City's approval. The Rent Commencement Date shall not be extended if
City elects to reject any designs or layout proposals submitted. In the event of disapproval by City of any
portion of the plans and specifications, Tenant will promptly submit necessary modifications and revisions
thereof. No changes of alterations will be made in said plans or specifications after approval by City. City
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7.3 Structures and Fixtures. Tenant shall, at jts sole cost and €xpense, design, erect,
construct and install a)f fixtures, furnishings, carpeting, decorations, finishings, equipment, counters, or
other necessary Alterations for jts operation under this Lease. All construction shall be in conformity with
the latest edition of the Airport T Guide, and in conformity with the approved plans and specifications
Submitted by Tenant, and shaj| meet all applicable Jocg| building codes and ordinances as well as alf

; alt submit complete plans and specifications top Director, and prior to the
commencing any construction work, obtain Director's written approval of said plans ang specifications.

understands that “fixture” is defined as a thing affixed to premises that js bolted, nailed, Screwed,
Cemented and/or plastered. For the purpose of this Lease, fixtures sha) include siat wall, counters ang
the like, attached to the physicaj structure of the Premises in any matter whatsoever. On the Expiration -
Date, all fixtures, other than those deemed trade fixtures by City, shall become the property of City.
Tenant shall be liable to City for City’s costs for storing, removing and disposing of any alterations of
Tenant's personal property, and of restoration of the Premises, :

7.6 Effect of Alterations on Ajr ort. If and to the extent that Tenant's activities. or proposed
Alterations trigger an obligation or requirement on the part of City to make changes to the Airport
pi'emisesr(includlng ADA requirements), Tenant shalf indemnify, defend, and hold harmless City from and
against any and a|| Losses (as defined below) arising out of such activities or Alterations.
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then such operations shall be on such items and conditions required by Director, including the following
terms and conditions: (a) Director may revoke Director's approval at any time, and following such
revocation, Tenant must immediately cease such operations until the Rent Commencement Date; (b)
Such interim operations may be conducted only in the area designated by Director. Tenant's
responsibilities and liabilities with respect to such designated area shall be the same responsibilities and
liabilities that Tenant has with respect to the Premises, except that Tenant shall not be obligated to.
perform the initial Improvements or any other Alterations on such designated area; (c) As rent for the
interim period, Tenant shall pay to City Twenty Percent (20%) of all Gross Revenues achieved from such .
designated area during each month of such interim period. All such rent shall be due and payable on the
twentieth (20"‘) day of the month following each month of operation, and otherwise as provided in Section
4 of the Lease. Tenant shall report all Gross Revenues achieved during such interim period and such
Gross Revenues shall not be included as “Gross Revenues” for the purposes of calculation of rent
following the Rent Commencement Date; and (d) Tenant shall be solely responsible for making the

" designated area useable for Tenant’s interim operations, and for protecting such area from construction

and other activities in the Premises. At Director’s request, Tenant shall restore such area to the condition
axisting prior to Tenant's use thereof. :

78 Mid-Term Refurbishment

(a) Should the City exercise the Extension Option, Tenant shall refurbish, redecorate
and modernize the interior and exterior of the public retail area of the Premises after the fifth {5th)
anniversary of the Rent Commencement Date (the “Mid-Term Refurbishment Date”). The Airport
Director shall be authorized to waive or reduce such requirement provided Airport Director is satisfied that
Tenant shall perform such mid-term refurbishment and otherwise develop and implement a maintenance
program necessary of appropriate to keep the facilities in good condition. -

(by - KfCity exercises City's Option, if any, Tenant shall perform in the first year of the
Extension Option such mid-term refurbishment and otherwise develop and implement a maintenance

program necessary or appropriate to keep the facilities in good condition, as determined by the Airport
Director. : ' '

. (c) On or before the date that is thirty (30) days after the Exercise Option Notice is
received, Tenant shall give nofice to Director of its intended plan with respect to such mid-term
refurbishment requirements. All such mid-term refurbishments will be subjéct to the requirements of this
Lease, including Director’s approval rights pursuant to this Section 7. Tenant shall complete all such
refurbishments on or before the date that is six (6) months after the Mid-Term Refurbishment Date.

(d) Upon completion of the mid-term refurbishment, Tenant shall provide Cify with
documentation of expenses as specified in Section 7.1 Minimum investment] for mid-term refurbishment
investment. -

79 Labor Harmony. The parties acknowledge that it is of the utmost importance to City,
Tenant, and ali those occupying or to occupy space in the Domestic and international Terminals that

there be no interruption in the progress of the construction work.’ Accordingly, City and Tenant agree as
follows: . :

(a) In.any contract or undertaking which Tenant may make with a contractor for work
in the Premises, provision shall be made for the dismissal from the job of workmen whose work is
unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the Director” shall include a
reference to the Airport’s Architect) reasonable judgment. Tenant shall cause any such workmen to be
discharged from the project within twenty-four (24) hours after Director shall give notice to Tenant
requiring such discharge. :

(b} Tenant shall use, and Tenant shall require its contractor and subcontractors fo
use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere on the
Airport, to the extent attributable to work being performed on the Premises, irrespective of the reason of
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any such stoppage. In the event that the conduct or presence of any employee(s) of Tenant or Tenant's -
contractor(s) or subcontractor(s) causes a labor dispute or work stoppage, Tenant shall have such
employee(s) immediately removed from the Airport upon Director's request.

: (c) Tenant shall include, and shall cause its contractor to include, the following
clause in all contracts with its general contractors and subcontractors: :

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor ,
organization and any Tenant contractor or subcontractor, including but not limited to, any

right to take such steps as are necessary to finish the uncompleted portion of the work to
be performed by the contractor or subcontractor.

(d) Without limiting the generality of indemnities elsewhere in this Lease, Tenant
shall indemnify, defend, and hold harmless City and each City Entity for any and all Losses which arise
from the actions taken pursuant to this Section 7.9. :

' 8. UTILITIES

8.1 - Services Provided. City shall provide in the Terminal Building Complex the following
utility services: reasonable amounts of water, electricity, telephone, sewage outlets, heating, ventilation,
and air conditioning, to a point determined by the Director. All extensions of the facilities requested by
“Tenant for said utility services from said points shall be at the sole cost and expense of Tenant. In the
event of any change desired by Tenant as to said points of supply by City, the expense of making such
changes or alterations shail be at the sole cost of Tenant,

8.2 Utility Costs. Tenant shall pay the whole cost for ali utility services as invoiced to Tenant
by City and for such other special services which it may require in the Premises, and Tenant hereby
expressly waives the right to contest any utility rates.

8.3 Shared Telecommunications Services. Tenant acknowledges that City has implemented
or may in the future implement a shared telecommunications service program ("STS Program’) to
provide telecommunications services. The STS Program may involve City’s provision of telephone,
telefacscimile, local access, long distance service, internet, intranet, and other computer and )
telecommunications services. In such event, at City's option, Tenant shall participate in the STS Program
- by engaging City or its agent to provide such services at Tenant’s expense, provided that the charges for

such services are generally competitive. All payments for STS services shall be due and payable when
invoiced by City. :
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9. MAINTENANCE AND REPAIR

9.1 “ps-ls” Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND AGREES THAT
CITY IS LEASING THE PREMISES TO TENANT ON AN “AS (S WITH ALL FAULTS’ BASIS AND THAT
TENANT IS NOT RELYING ON ANY REPRESENTAT!ONS OR WARRANTIES OF ANY KIND

CONCERN!NG THE PREMISES, INCLUDING: (i) the quality, nature, adequacy and physical condition
and aspects of the Premises, including, but not limited to, jandscaping, utility systems, (i) the quality,
pature, adequacy. and physical condition of soils, geology and any groundwater, (iii) the: existence,
quality, nature, adeguacy and physical condition of utilities serving the Premises, {iv) the development
potential of the Premises, and the use, habitability, merchantability, O fitness, suitability, value or
adequacy_of the Premises for any particular purpose, (v) the zoning or other Jegal status of the Premises
or any other public or private restrictions on use of the Premises, (vi) the compliance of the Premises of
" its operation with any applicable codes, laws, regulations, statutes, ordinances, covenants; conditions and
restrictions of any governmentel or quasi—governmental entity or of any other person or entity, {vii} the
presence of Hazardous Materials on, under or about the Premises Of the adjoining of neighboring
property. (viii) the quality of any jabor and materials used in any improvements on the real property. -
(ix) the condition of title to the Premises, an (x) the agreements affecting the Premises, including .
covenants, conditions, restrictions, ground leases, and other matters of documents of record or of which
- Tenant has knowledge- :

9.2. Tenants Maintenance Obligations. Tenant, at all imes during the Term and at Tenant's
sole cost and expense, shall keep the Premises and every part thereof in good condition and repair, and
in compl'lance with appticable Laws, including the replacement of any facility of City used by Tenant which
requires_replacement by reason of Tenant's use thereof, excepting (a) ordinary wear and tear, and (b)
damage due 10 casualty with respect to which the provisions of Section 14 [Damage or Destruction} shall
apply. Tenant hereby waives all right to make repairs at the expense of City or in lieu thereof to vacate
the Premises as provided by California Civil Code Section 1041 and 1942 or any other law, statute of
ordinance now of hereafter in effect. In addition, if it becomes reasonably necessary during the term of
this Lease, 85 determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and
the interior of the Premises and improvements, and replace fixtures, woin carpeting, curtains, blinds,
drapes, of other furnishings.‘ Without limiting the generality of the foregoing, at all times, Tenant shall be
solely liable for the facade of the Premises separating the Premises from the Terminal common areas,
including the external face thereof, all windows and display areas therein, and ail finishes thereon. As
provided pelow in Section 15.4 [City's Right to perform), in the event Tenant fails to perform its
maintenance and repair obligations hereunder, City shall have the right to do so, at Tenant's expense.
The parties acknowledge and agree that Tenant's obligations under. this Section are a material part of the
bergained-for consideration under this Lease. Tenant's compliance obligations shall include, without
limitation, the obligation to make substantial or structural repairs and alterations 10 the Premises -
(including the Initial lmprovements), regardless of, among other factors, the relationship of the cost of
curative action to the Rent under this Lease, the length of the then remaining Term hereof, the relative
penefit of the repairs to Tenant or City, the degree t0 which curative action may interfere with Tenant's
use or enjoyment of the Premises, the likelihood that the parties contemptated the particular requirement
involved, or the relationship petween the requirement involved and Tenant's particular use of the
Premises. NO occurrence or situation arising during the Term; nor any present o future requirement,
whether foreseen of unforeseen, and however extraordinary, shall relieve Tenant of its obligations
hereunder, nor give Tenant any right to terminate this Lease in whole oOf in part or to otherwise seek

redress against City. Tenant waives any rights now of hereafter conferred upon it by any existing of
future requirement to terminate this Lease, to receive any abatement, diminution, reduction of suspension
of payment of Rent, or to compel City t0 make any repairs to comply with any such requirement, on

account of any such occurrence or situation.
10. SIGNS AND ADVERTISING

Tenant may, at its own expense, install and operate necessary and appropriate identiﬁcation
signs on the Premises, subject to the approval of Director and the requirements of the T1 Guide, including
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11.2 Promotionaj Charge. At City’s option, the Promotional Charge may be increased from
“time to time such that the new Promotional Charge will equal: - :

Initial Promotional Charge x Comparison lndgx

Base Index.
For purposes of the foregoing adjustmént, the “Comp_arison Index” shaj| Mmean the Consumer Price
Index published immediately prior to the adjustment daie and the “Base Index” shaj| mean the Consumer
Price Index published immediately prior to the Effective Date.
12 WAIVER; INDEMNITY; INSURANCE

121 Waiver. Tenant, on.behalf of itself and its assigns, waives jts rights to recover from angd

12.2 Indemnity. In addition to, ang not in limitation of the foregoing, Tenant shaj) forever .
indemnify, defend, hold angd save City and each City Entity free and harmjess of, from and against any
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12.3 “ osses”. For purposes hereof “| osses” shall mean any and all losses, liabilities,
judgments, suits, claims, damages, costs and expenses (including reasonabie attorneys’ fees,
investigation costs, remediation costs, and court costs), f any kind of nature.

124 Immediate Obligation to Defend. Tenant specifically acknowledges that it has an
immediate and independent obligation to defend City or the City Entity from any claim which is actually or
potentially within the scope of the indemnity provision of this Section 12 or any other indemnity provision
under this Lease, even if such allegation is or may be groundless, fraudulent or false, and such obligation
arises at the time such claim is tendered to Tenant and continues at all times thereafter.

12.5 - Notice. Without limiting the foregoing waiver and indemnity, each party hereto shall give
to the other prompt and timely written notice of any Loss coming to its knowledge which in any way,
directly or indirectly, contingently or otherwise, affects of might affect either, and each shall have the right
to participate in the defense of the same to the extent of its own interest.

12.6 |nsurance. Tenant shall procure and maintain during the Term the following insurance:

(a) Workers' Compensation insurance with Employer's Liability limits not lesé than
$1 ,000,000 each accident. :

- (b) Comprehensive General Liability insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily injury and Property Damage, including Contractual Liability,
personal Injury, Products Liability and Completed Operations Caoverages.

(©) Cbm'prehensive'Automobile Liability Insurance with limits not less than $2,000,000

each occurrence Combined Single Limit for Bodily Injury and Property Damage, including Employer's

non-ownership liability and hired auto coverages.

(d) Property Insurance on an all risk form covering all Premises tenant improvements,
fixtures, and equipment insuring against the perils of fire, lightning, extended coverage perils, vandalism
and malicious mischief in the demised premises in an amount equal to the full reptacement value of
tenant irn_provements, fixtures and equipment. .

) (e) Business {nterruption Insurance insuring that the Base Rent will be paid to City fora
period of at least one (1) year if Tenant is unable to operate its business at the Premises. Said insurance
shall also cover business interruptions due 1o failures or interruptions in telecommunications services,
strikes, employee lockouts, riots, or other civil commotion. To calculate Base Rent during any such
interruption of business, the Gross Revenues for the 12-month period immediately preceding the incident
causing the business interruption shall be used. '

12.7 Formof Policies. All insurance required by Tenant hereunder shall be pursuant to
policies in form and substance and issued by companies satisfactory to City and City's City Attorney. City
may, upon reasonable notice and reasonable grounds increase or change the required insurance
hereunder, in which event “Tenant shall obtain such required insurance. Without limiting the generality of
the foregoing, all Comprehensive General Liability Insurance, Comprehensive Automobite Liability
insurance, and Property Insuranceé policies shall be endorsed to provide the following:

(a) Name as additional insured the City and County of San Francisco, the Airport

. Commission and its members, and all of the officers, agents, and employees of each of them (collective‘y,

“Additional Insureds”);

(b) That such policies aré primary insurance to any other insurance available to the
Additional Insureds, with respect to any claims arising out of this Lease, and that insurance applies -
separately to each insured against whom claim is made or suit is brought.
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’(c) That the insurance company shall give thirty (30) days prior written notice to City of
cancellation, non-renewa| Or reduction in Coverage or limits, delivered to City at City’s lnsurance/Deposit
Notice Address.

©.12.8 Delivery of Policies or Certificates. Within five (5) days after Director’s fequest, and in
any event on or before the Commencement Date, Tenant shali provide to City copies of its insurance
policies or certificates thereof evidencing the above insurance, at City’s Insurance/ Deposit Notice
Address. :

13. DEPOSIT

131 Form of De osit. On or before the date Specified by the Director, Tenant will deliver to
Director a security deposit (the “Deposit’) in the Deposit Amount. Such Deposit shall be in the form of (a)
a surety bond payable to City, naming City as obligee, in the form attached as Exhipit C-1, and otherwise
in form satisfactory to City's City Aftorney, and issued by a surety company satisfactory to Director, or 3
(b) letter of credit naming City as beneficiary, in the form attached as Exhibit C-2, and otherwise in form.

bond or letter of credit of its intention not to renew saig bond or letter of credit,
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by reason of Tenant's default of to compensate City for any loss or damage which City may suffer
thereby. If City SO uses or applies all or any portion of the Deposit, Tenant, within ten (10) days after
request therefor, shall deposit other security acceptable to Director with City in an amount sufficient to
restore the Deposit to the full amount thereof, and Tenant's failure to do so shall be a breach of this

Lease. City shall not be required to keep the Deposit or any proceeds thereof, as applicable, separate

from its general accounts. Any proceeds of the Depositis and will remain the sole and separate property
of City untit actually repaid 1o Tenant, said sum not being earned by Tenant until all provisions precedent
for its payment to Tenant have been fulfiled. .If Tenant performs all of Tenant's obligations hereunder, the
Deposit, of the proceeds thereof, or sO much thereof as has not theretofore been applied by City, shall be
returned, without payment of interest or other increment for its use, to Tenant (or, at City's option, 10 the
last assignee, if any, of Tenant's interest hereunder) within sixty (60) days after the expiration ofthe
Term, and after Tenant has vacated the Premises. No trust relationship is created herein between City
and Tenant with respect to the Deposit or any proceeds thereof. .

134  Other Agreements. if Tenant defaults with respect to any provision of any other

_ agreement petween City and Tenant, including the Other Agreements, City may use, apply or retain all or

any portion of the Deposit for payment of any sum owing to City or to which City may become obligated
by reason of Tenant's default or to compensate City for any loss of damage which City may suffer

_thereby. Likewise, if Tenant defaults with respect to.any provision under this Lease, City may use, apply,

or retain all or any portion of any deposit provided ynder any other agreement between City and Tenant,
including the Other Agreements, for payment of any.sum owing to City of to which City may become
obligated by reason of Tenant's default or to compensate City for any loss or damage which City may
suffer thereby. In the event the Deposit or any other deposit is SO used, Tenant shall deposit other
security acceptabte o Director with City in an amount sufficient to restore the Deposit to the full amount
thereof. :

14. DAMAGE OR DESTRUCTION f

141 Part}al Destruction of the Premises.
(a) Inthe event the jmprovements on the Premises are damaged by any casualty which
is required to be insured against pursuant 1o this Lease, then Tenant shall repair such damage as soon
as reasonably possible, at its own cost, and this Lease shall continue in full force and effect.

(b) In the event such improvements aré damaged by any casualty not covered under an
insurance policy required to be maintained pursuant to this Lease, then City may, at City's.option, either
(i) repair such damage as soon as reasonably possible at City's expense, in which event this Lease shall
continue in full force and effect, or {ii) give written notice to Tenant within sixty (60) days after the date of .
occurrence of such damage of City's intention to terminate this Lease. Such termination shiall be effective
as of the date specified in 'such notice. '

(c) Notwithstanding the foregoing, if such damage is caused by an act or omission to act
of Tenantora Tenant Entity, then Tenant shall repair such damage, promptly at its sole cost and :
expense. :

(d) Inthe event City elects to terminate this Lease pursuant to this Section 14.1, Tenant
shall have the right within ten (10) days after receipt of the required notice to notify City of Tenant's
intention to repair such damage at Tenant's expense without reimbursement from City, in which event
this Lease shall continue in full force and effect and Tenant shall proceed to make such repairs as soon
as reasonably possible. if Tenant does not give such notice within the ten (10) day period, this Lease
shall be terminated as of the date specified in City’s notice. City shall not be required to repair any injury
or damage by fire of other cause, or t0 make any restoration of replaceme_nt of any paneling, decorations,

_office fixtures, partitions, railings, ceilings, floor covering, equipment, machinery or fixtures or any other

improvements or propetty installed in the Premises by Tenant or at the direct or indirect expense of
Tenant. Tenant shall be required f0 restore or replace same in the event of damage.
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14.2  Total Destruction of Premises. If the improvements on the Premises are totally destroyed
during the Term from any cause whether or not Covered by the insurance required herein (including any
destruction required by any authorized public authority), this Lease shail automatically terminate as of the

14.3  Partial Destruction of Terminal Building. If fifty percent (50%) or more of the Terming|
Building shall be damaged or destroyed by an insured risk, or if fifteen percent (15%) or more of the

Terminal Building shall be damaged or destroyed by an uninsured risk, notwithstandmg that the Premises

14.5  No Abatement of Rent; Tenant's Remedies.
\\

(a) Ifthe Premises are partially destroyed or damaged, Tenant shall have no ciaim
against City for any damage suffered by reason of any such damage, destruction, repair or restoration.

Tenant waives California Civil Code Sections 1 932(2) and 1933(4) providing for termination of hiring upon
destruction of the thing hired. : .

(b) In no event will Tenant be entitled to an abatement of Rent resulting from any
damage, destruction, repair, or restoration described herein. '

15. DEFAULT; REMEDIES

151 Eventof Default. The occurrence of any one or more of the following events shall
constitute a breach of this Lease and an “‘Event of Default” hereunder:

insolvency statute, € a general assignment for the benefit of creditors, or file 3 voluntary

iti ition or answer seeking an arrangement for jts reorganization, or the
readjustment of jtg indebtedness under the federa| bankruptcy laws, or under any other law or statute of
the United States or of any state thereof, or consent to the appointment of a receiver, trustee, or liquidator

of any or substantially all of jts property; or
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{c) A petition under ahy part of the federal bankruptcy |aws, or an action under any
present of future insolvency jaw or statute, shall be filed against Tenant and shall not be dismissed within
thirty (30) days after the filing thereof; of

(d) There shall occur 2 Transfer without the prior approval of the City; or
(e) Tenént shall voluntarity abandon, desert or vacate the Premises; of

(fy Any lien shall be filed against the Premises as 2 result of any act or omission of -
Tenant, and shall not be discharged of contested by Tenant in good faith by proper legal proceedings
within twenty (20) days after receipt of notice thereof by Tenant; of

(9) Tenant shall fail to provide, maintain, increase, of replace, the Deposit as required
herein; Of

; (n) Tenant shall fail to obtain and maintain the insurance required hereunder, Of provide
copies of the policies or certificates to City as r_equired herein; Of

0] Tenant shall fail to keep, perform and observe each and every other promise,
covenant and agreement set forth in this Lease, and such failure shall continue for a period of more than
three (3) days after delivery by Director of a writen notice of such failure (the “First Notice™); or if
satisfaction of such obligation requires activity over 2 period of time, if Tenant fails to commence the cure
of such failure within three (3) days after receipt of the First Notice, of thereafter fails 10 ditigently
prosecute such cure, of fails to actually cause such cure within one hundred twenty (120) days after the
giving of the First Notice; of ' ‘

(j) Tenant shall use or give its permission to any person to use any —pdrtion of Airport of
the Terminal Buildings used by Tenant under this Lease for any illegal purpose, of any purpose not
approved by Director; Of ) '

(k) There shall occur a defautt under any other agreement between Tenant and City,
including the Other Agreements, if any, and such default is not cured as may be provided in such
agreement; provided, however, that nothing herein shall be deemed to imply that Tenant shall be entitled
to additional notice of cure rights with respect to such default other than as may be provided in such other
agreement. ' : :

15.2  Statutory Notices. Notwithstanding anything to the contrary in this Section 15, any written
notice, other than as speciﬁcally set forth in this Section 15, required by any statute or law now. of
hereafter in force is hereby waived by Tenant to the fullest extent available under law. Any notice given
by City pursuant to Section 15.1 may be the notice required of permitted pursuant to Section 1161 et seq.
of the California Code of Civil Procedure Of successor statutes, and the provisions of this Lease will not
require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant's right

~ to possession of the Premises. The periods specified in Section 15.1 within which Tenant is permitted o
cure any default foltowing notice from City wilt run concurrently with any cure period provided by
applicable laws.

15.3 Remedies. Upon the occurrence and during the continuance of an Event of Default, City
shall have the following rights and remedies in addition to all ofher rights and remedies available to City at
law or in equity: a

(a) City shall have the rights and remedies provided by California Civil Code

Section 1951.2 (damages on termination for breach), including the right to terminate Tenant's right

possession of the Premises. In the event this Lease is so terminated, City may recover from Tenant the
following damages: .

——
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(i) The “worth at the time of the award” of the unpaid Rent earned fo the time of
termination hereunder;

(if) The “worth at the-time of the award” of the amount by which the unpaid Rent
which would have been earned after termination until the time of award exceeds
the amount of sych rental loss that Tenant proves couid be reéasonably avoided;
and . )

(i) The “Worth at the time of the award” of the amount by which the unpaid Rent
for the balance of the Term after the time of award exceeds the amount of such
rental loss that Tenant proves could be reasonably avoided: and

(iv) Any other amount necessary to compensate City for all the detriment proximately
caused by Tenant’s failure to perform its obligations under this Lease or which in
the ordinary course of things would be likely to resuit therefrom,

For purposes of the foregoing, the “worth at the time of award” of the amounts referred to in clauses (i)
and (ii) above is computed by allowing interest gt the lower of 18%, per annum and the highest rate legally
permitted under applicable law. The “‘worth at the time of award” of the amount referred to in clause (iii)
above is computed by discounting such amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of awarg plus 1% (one percent), Notwithstanding any other provisions hereof, any
efforts by City to mitigate damages caused by Tenant's breach of this Lease shafl not constitute a waiver
of City's righit to recover damages hereunder and shall not affect the right of City to indemnification

reletting, and other costs. If City relets the Premises or any portion thereof, such reletting shall not relieve
Tenant of any obligation hereunder, except that City shall apply the rent or other proceeds actually
collected by it as 5 result of such reletting against any amounts due from Tenant hereunder to the extent
that such rent or other proceeds compensate City for the nonperformance of any obligation.of Tenant



application by City of any rent or other proceeds, nor shall Tenant have any right to collect any such rent
or other proceeds. City shall not by any reentry or other act be deemed to have accepted any surrender
by Tenant of the Premises or Tenant's interest therein, or be deemed to have otherwise terminated this
Lease, or to have relieved Tenant of any obligation hereunder, unless City shall have given Tenant
express written notice of City's election to do so as set forth herein. '

, (d) City shall have the right to have a receiver appointed upon application by City to take
possession of the Premises and to collect the rents or profits therefrom and to exercise all other rights
“and remedies pursuant o this Section 15.3. : '

(e) City shall have the right to enjoin, and any other remedy or right now or hereafter
" available to a tandlord against a defaulting tenant under the laws of the State of Cailifornia or the equitable
powers of its courts, and not otherwise specifically reserved herein.

(f) City may elect to terminate any other agreement between Tenant and City, including
the Other Agreements, if any.

15.4  City's Right to Perform. All agreements and provisions to be performed by Tenant under
any of the terms of this Lease shall be at its sole cost and expense and without any abatement of Rent. If
Tenant shall fail to make any payment or perform any act on'its part to be performed hereunder and such
failure shall continue for ten (10) days after notice thereof by City, City may, but shall not be obligated to
do so, and without waiving or releasing Tenant from any obligations of Tenant, make any such payment
or perform any such other act on Tenant's part to be made or performed as provided in this Lease. All
sums so paid by City and all necessary incidental costs shall be deemed additional rent hereunder and
shalt be payable.to City on demand, and City shall have (in addition to any other right or remedy of City)
the same rights and remedies in the event of the nonpayment thereof by Tenant as in the case of defauit
by Tenant in the payment of Rent. .

15.5 Rights Related to Termination. In the event of any termination based on any breach of

. the covenants, terms and conditions contained in this Lease, City shall have the option at once and

“without further notice to Tenant to enter upon the Premises and take exclusive possession of same. City
may remaove or store any personal property located therein, at the sole cost and expense of Tenant
without City being liable to Tenant for damage or loss thereby sustained by Tenant. Upon such
termination by City, all rights, powers and privileges of Tenant hereunder shall cease, and Tenant shall
immediately vacate any space occupied by it under this Lease, and Tenant shall have no claim of any
kind whatsoever against City or any City Entity by reason of such termination, or by reason of any act by
City or any City Entity incidental or related thereto. In the event of the exercise by City of such option to
terminate, Tenant shall have no right to or claim upon any improvements or the value thereof, which may
have been previously installed by Tenant in or on the Premises. :

15.6  Cumulative Rights. The exercise by City of any remédy provided in this Lease shall be -
cumulative and shall in no way affect any other remedy available to City under iaw or equity.

15.‘,7 Pregayfnént. As brovided in Section 4.10 [Prepay Rent], if Tenant deféults in the
payment of Rent, City may require prepayment of Rent. Such right shail be in addition to and not in lieu

of any-and all other rights hereunder, or at law or in equity.

15.8  Fines. If Tenant defaults under any of the Lease terms specified below, Director may
elect to impose the fines described below on the basis of per violation per day:

Violation : . Section v Finé

Violation of Premises Clause : 1 : $100
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Violation Section Fine

Violation of Use Section ' _ 3 $300
Failure to cause operations or Premises to comply with  ~ 313 $100
Laws : ’ .

Failure to submit required documents and reports, including 4.4, 4.5, and o $100
Sales Reports others

Construction or Alterations without City approval 7 ' ' $100
Failure to make required repairs 9 » _ $300
Unauthorized advertising or signage . 10 $100
Failure to obtain/maintain insurance 12 , $300
Failure to obtain or maintain Deposit 13 . $300
Failure to abideé. by any other term in this Lease $300

Director's right to impose the foregoing Fines shall be in addition to and not in lieu of any and all
other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no obligation to Tenant
to impose Fines on or otherwise take action against any other tenant at the Airport. Such Fines shall
constitute “Additional Rent.” ‘

15.9  City Lien. Tenant hereby grants to City a lien upon and security interest in all fixtures,
chattels and personal property of every kind now or hereafter to be placed or instailed in or on the
Premises, and agrees that in the event of any default on the part of Tenant City has all the rights and
remedies afforded the secured party by the chapter on “‘Default” of the Uniform Commercial Code in the
state wherein the Premises are located on the date of this Lease and may, in connection therewith, also
(a) enter on the Premises to assemble and take possession of the collateral, (b) require Tenant to
assemble the collateral and make its possession available to the City at the Premises, (c) enter the
Premises, render the collateral, if equipment, unusable and dispose of it in a manner provided by the
Uniform Commercial Code on the Premises. Tenant agrees to execute such instruments as City may
request to perfect such lien, and designates also Director his attorney-in-fact for purposes of executing
such documents. ' ’ ' '

15.10 Commencement of Legal Actions. Any legal action by City to enforce any obligation of
“Tenant or in the pursuit of any remedy hereunder shall be deemed timely filed if commenced at-any time
prior to one (1) vear after the expiration or termination of the Term hereof or prior to the expiration of the
statutory limitation period that would be applicable except for this Section 15.10, whichever period expires
later. : g

15.11  Waiver of Notice. Except as otherwise expressly provided in this Section 15, Tenant
hereby expressly waives, so far as permitted by law, the service of any notice of intention to enter or re-
enter provided for in any statute, or of the institution of legal proceedings to that end, and Tenant, for and
on behalf of itseif and all persons claiming through or under Tenant, also waives any right of redemption
or relief from forfeiture under California Code of Civil Procedure Sections 1174 or 1179, or under any
other present or future iaw, if Tenant is evicted or City takes possession of the Premises by reason of any
default by Tenant hereunder.

16.  SURRENDER
Tenant shall at the end of the Term surrender to City the Premises and all Alterations, additions

and improvements thereto in the same condition as when received, ordinary wear and tear and damage
by fire, earthquake, act of God, or the elements excepted. Subject to City’s right to require removal
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pursuant to Section 7 [lnvestments; Alterations] hereof, all Alterations and jmprovements installed in the
Premises by Tenant (other than Tenant's trade fixtures), shall, without compensation 0 Tenant, then
become City's property free and clear of all claims to or against them py Tenant or any third person. In
the event that Tenant shall fail to remove its personal property, including trade fixtures, on or before the
Expiration Date, such personal property shall become City's property free and clear of ali claims to of
against them py Tenant or any third person. In such event, City shall not be responsible'for any Losses
related to such personal property, and City may sell or otherwise dispose of such personal property.

17. HAZARDOUS MATERIALS

17.4  Definitions. As used herein, the following terms shall have the meanings hereinafter set
forth: .

@) “Environmental Laws" shall mean any federal, state, local of administrative law,
rule, regulation, order or requirement relating to industrial hygiene, environmental conditions of
Hazardous Materials, whether now in effect or hereafter adopted, including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (42 U.8.C. Sections
9601, et seq.), the Resources Conservation and Recovery Act of 1976 (42 U.S.C. Section 9601, et seq.),
the Clean Water Act (33 US.C. Section 1251, et seq.), the gafe Drinking Water Act (14 U.S.C. Section
401, et seq.), the Hazardous Materials Transportation Act (48 U.S.C. Section 1801, et seq.), the Toxic
substance Control Act (15 U.S.C. Section 2601, et seq.), the California Hazardous Waste Control Law
(California Health and Safety Code Section 25100, et seq.), the Porter-Cologne Water Quality Control Act
(California Water Code Section 13000, et sedq.), and the Safe Drinking Water and Toxic Enforcement Act
of 1986 (California Health and Safety Code Section 252495, etseq. : :

{b) “Hazardous Material” shall mean any material that, because of its quantity,

. concentration of physical or chemical characteristics, is deemed by any federal, state or iocal

governmental authority to pose a present of potential hazard to human health or safety of to the
environment. *Hazardous Material” includes, without limitation, any material or substance defined as a
“hazardous substance,” of “poliutant” or “contaminant” pursuant to any Environmental Law; any asbestos
and asbestos containing materials; petroleum, including crude oil or any fraction thereof, natural gas or
natural gas liquids; and any materials listed in the Airport's Tl Guide. .

(d) “Release” when used with respect to Hazardous Material shall include any actual or

imminent spilling, jeaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping,
jeaching, dumping, or disposing into of inside the Building, OF in, on, under or about the Property.

(d) «pre-Existing Condition” means the existence of any Hazardous Materials on the

" Premises im_mediately prior to the Commencement Date. -

17.2 Tenant’s Covenants.

{a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Material to be
brought upon, kept, used, stored, generated or disposed of in, on or about the Premises or the Airport, or ‘
transported to of from the Premises of the Airport; provided that Tenant may use such substances as are
customarily used in retail sales so long as such use is in compliance with all applicable Environmental
Laws and the Airport's Tl Guide. . :

(b) Tenant shall handie Hazardous Materials discovered or introduced on the Premises
during the Term in compliance with all Environmental Laws and the Airport’s T Guide. Tenant shall
protect its employees and the general public in accordance with all Environmentat Laws.

(c) Inthe event Tenant becomes aware of the actual of possible Release of Hazardous
Materials on the Premises of elsewhere on the Airport, Tenant shall promptly give notice of the same 10
City. Without limiting the generality of the foregoing, Tenant shall give notice to City of any of the

/,,/_,_,_Er//
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(d) At Director's request, Tenant shall provide information necessary for City to confirm
that Tenant is complying with the foregoing Covenants.

17.3  Environmental Indemnity. Tenant shall indemnify, defend, and hold harmless City from
and against any and all Losses arising during or after the Term as a resylt of or arising from: (a) a breach
by Tenant of its obligations contained in the preceding Section 17.2 [Tenant's Covenants], or (b) any
Release of Hazardous Materig from, in, on or about the Premises or the Airport caused by the act or

surveillance of any contamination allowed to remain at the Premises or Airport property and an
acknowledgment of responsibility and indemnification for any and all Losses associated with any such
contamination. Without.limiting the foregoing provision, City reserves the right to require Tenant to, ang
in such event Tenant shall, at Tenant's sole cost and expense, decontaminate the Premises and remove
any Hazardous Materials discovered during the Term, except those Hazardo_us Materials which constitute
Pre-Existing Conditions. Such removal shall be performed to the Director's reasonable satisfaction.

18. EMINENT DOMAIN

18.1  Definitions. For purposes of this Section 18, the following capitalized terms shall have
the following meanings: .

(c) “Taking” means a taking or damaging, including Séverance damage, by eminent
domain, inverse condemnation or for any public or quasi-public use under applicable Laws. A Taking
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may occur pursuant to the recording of a final order of condemnation, of by voluntary sale or conveyance
in lieu of condemnation of in settliement ofa conder_nnation action.

18.2  General. if during the Term or during the period between the execution of this Lease and

the Commencement Date, any Taking of all or any part of the Premises or any interest in this Lease

occurs, the rights and obligations of the parties hereunder shall be determined pursuant to this Section
18. City and Tenant intend that the provisions hereof govern fully in the event of a Taking and
accordingly, the parties each hereby waives any right to terminate this Lease in whole or in part under

_ Sections 1265.120 and 1265.130 of the California Code of Civil Procedure of under any similar Law now
or hereafter in effect. ‘

18.3 Total Taking: Automatic Termination. Ifa total Taking of the Premises 0Ccurs, then this
Lease shall terminate as of the Date of Taking.

18.4 - Pattial Taking; Election to Terminate. .

(a) IfaTaking of any:portion (but less than all) of the Premises occurs, then this Lease
shall terminate in its entirety if all of the following exist: {a) the partial Taking renders the remaining
‘portion of the Premises untenantable or unsuitable for continued use by Tenant for the Permitted Use; (b}
the condition rendering the Premises untenantable or unsuitable either is not curable or is curable but City
is unwilling or unable to cure such condition; and (c) City elects to terminate.

(b) ifa partial Taking of a material portion of the Terminal obcuré, City shall have the
right to terminate this Lease in its entirety.

(c) City's elections to terminate this Lease pursuant to this Section 18 shall be exercised
by City’s giving notice to Tenanton or pefore the date that is one hundred twenty (120) days after the
Date of Taking, and thereafter this Lease shall terminate upon on the thirtieth (30th) day after such notice
is given. . ' .

185 Tenant Monetary Obligations:. Award. Upon termination of this Lease pursuant to an
election under Section 18.4 [Partial Taking; Election 10 Terminate] above, then: (a) Tenant's obligation.to
pay Base Rent shall continue up until the date of termination, and thereafter shall cease, and (b) City
shall be entitled to the entire Award in connection therewith (including any portion of the Award made for
the value of the leasehold estate created by this Lease), and Tenant shall have no claim against City for
the value of any unexpired term of this Lease, provided that Tenant may make a separate claim for
compensation, and Tenant shall receive any Award made specifically to Tenant, for Tenant's relocation
expenses or the interruption of or damage 1o Tenant's business Of damage to Tenant's personal property.

186 Partial Taking; Continuation of Lease. ifa partiaI’Taking of the Premises OCCUTS and this
Lease is not terminated in its entirety under Section 18.4 [Partial Taking; Election to Terminate] above,
then this Lease shall terminate as to the portion of the premises so taken, put shall remain in full force
and effect as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (a)
‘the Minimum Annual Guarantee shall be adjusted by Director to reflect the Taking, and {b) City shall be
entitled to the entire Award in connection therewith (including, but not limited to, any portion of the Award
made for the value of the leasehold estate created by this Lease). Tenant shall have no claim against
City for the value of any unexpired Term of this Lease, provided that Tenant may make a separate claim

for compensation. Tenant shall retain any Award made specifically to Tenant for Tenant's relocation
expenses of the interruption of or damage to Tenant's business of damage to Tenant's personal property.

18.7  Temporary Takings. Notwithstanding anything to contrary in this Section, if a Taking
occurs with respect to all or any part of the Premises fora limited period of time not in excess of one
hundred eighty (180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shall
continue to pay Rent, and to perform all of the terms, conditions and covenants of this Lease. In the
event of such temporary Taking, City shall be entitied t0 receive any Award.
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19. CITY AND OTHER GOVERNMENTAL PROVISIONS

_ 19.1  MacBride Principles - Northern Ireland. Pursuant to San Francisco Administrative Code
§12.F.5, the City and County of San Francisco urges companies doing business in Northern Ireland to

San Francisco Environmental Code » Tenant shall be liable for liquidated damages for each violation in
any amount equal to Tenant's net praiit on the contract, or five percent (5%} of the total amount of the
contract dollars, whichever is greater.

194  No Representations. Tenant acknowledges ang agrees that nejther City nor any person
on behalf of City has made, and City hereby disclaims, any representations or warranties, express or
implied, regarding the business venture proposed by Tenant at the Airport, including any