item No. 35 File No. 100776

[Reappointment, Planning Commission - Gwyneth Borden]
Motion approving the Mayor’s reappointment of Gwyneth Borden to the Planning Commission term
ending July 1, 2014.

{Clerk of the Board){Section 4.105 of the City Charter provides that this nomination is subject fo
approval by the Board of Supervisors and shall be the subject of a public hearing and vote within
80 days from the date the nomination is transmitted to the Clerk of the Board. If the Board fails to
act on the nomination within 60 days of the date the nomination is transmitted to the Clerk then the
nominee shall be deemed approved; companion measure to File No. 100777, Transmittal date -
September 2, 2010.)

RECOMMENDED AS COMMITTEE REPORT

Vote: Campos — Aye
Alioto-Pier — Aye
Mar — Aye

~ ltem No. 36 File No. 101212

[Outside Counsel for Mayoral Succession Issues] _
Resolution approving the retention of the Office of Santa Clara County Counsel to advise the City,
in ptace of the City Attorney's Office, on legal issues relating to Mayoral succession.

RECOMMENDED AS COMMITTEE REPORT

Vote: Campos — Aye
Alioto-Pier — No
Mar — Aye

c Angela Calvillo, Clerk of the Board
Cheryl Adams, Deputy City Attorney
Board of Supervisors
Rick Caldeira, Legislative Deputy Director
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BOARD of SUPERVISORS

MEMORANDUM
RULES COMMITTEE

SAN FRANCISCO BOARD OF SUPERVISORS

TO: Supervisor David Campos, Chair
Rules Committee

FROM: Linda Wong, Committee Clerk

DATE: October 1, 2010

SUBJECT: COMMITTEE REPORT, BOARD MEETING
Tuesday, October 5, 2010

The following files should be presented as COMMITTEE REPORT at the Board meeting on
Tuesday, October 5, 2010. These items were acted upon af the Special Committee Meeting on
September 30, 2010 at 10:00 a.m., by the votes indicated.

Item No. 34 File No. 100906

[Appointment, Police Commission - R, James Siaughter]
Motion confirming the Mayor's nomination of, and appointing, R. James Slaughter to the San
Francisco Police Commission for the unexpired portion of a four-year term ending April 30, 2012.

{Section 4.109 of the City Charter provides that this nomination is subject to approval by the Board
of Supervisors and shall be the subject of a public hearing and vote within 60 days from the date
the nomination is transmitted to the Clerk of the Board. if the Board fails to act on the nomination
within 60 days of the date the nomination is {ransmitted to the Clerk then the nominee shall be
deemed approved. Transmittal date - August 12, 2010.)

RECOMMENDED AS COMMITTEE REPORT
Vote: Campos — Aye

Alioto-Pier — Aye
Mar — Aye

Commitiee Report Memo
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VFILE NO. 101212 RESOLUTION NO.

[Outside Counsel for Mayoral Succession Issues]

Resolution approving the retention of the Office of Santa Clara County Counsel to
advise the City, in place of the City Attorney's Office, on legal issues relating to

Mayoral succession.

WHEREAS, City Attorney Dennis Herrera has informed the Board of Supervisors that
on August 26, 2010, he tock the first steps to raise funds as a possible candidate for Mayor,
and by memorandum dated August 27, 2010, City Attorney Herrera set fdrth protocols for
legal advice on matters concerning the Mayor's race during the campaign period for Mayor, a
copy of which memorandum is on file with the Clerk of the Board of Supervisors in File No.
101212, which is hereby declared to be a part of this Resolution, as if set forth fully herein;
and,

WHEREAS, Under those protocols City Attorney Herrera advised the Board of
Supervisors that his Office would not handle legal questions that directly involve the Mayoral
election or campaign during the campaign period and that the City should select outside
counsel in advance to advise or assist them in those matters, consistent with past practices;
and,

WHEREAS, The Chief Assistant City Attorney issued a memorandum dated
September 7, 2010, to the Board of Supervisors and the Mayor, recommending that
consistent with City Attorney Herrera's August 27, 2010, memorandum, the City retain outside
counsel to advise the City, in place of the City Attorney's Office, on legal issues relating to
Mayoral succession and further recommending that we hire the Office of Santa Clara County
Counsel, which is prepared to provide such legal representation without charge to the City

under the reciprocal relationship that the City Attorney's Office has with the Santa Clara

Supervisor Chiu
BOARD OF SUPERVISORS Page 1

9/21/2010




o O 0 N OO o R~ WM

[\~ NN 3] N [ ] - — - - s —_ — — - —
o B w B - (=) o oo ~I [o)} &} F.N (o] M e

County Counsel's Office, a copy of which September 7, 2010, memorandum is on file with the

Clerk of the Board of Supervisors in File No. 101212, which is hereby declared to be a part of
this Resolution, as if set forth fully herein; now, therefore, be it

RESOLVED, That the City retain the Office of Santa Clara County Counsel to advise

the City, in place of the City Attorney's Office, on legal issues relating to Mayoral succession
for such period as City Attorney Herrera continues to take steps as a possible Mayoral
candidate or while he is a Mayoral candidate; and, be it

FURTHER RESOLVED, That the Clerk of the Board take such actions as are

necessary or appropriate to retain the Office of Santa Clara County Counse! for such
purposes; and, be it

FURTHER RESOLVED, That the City Attorney's Office assist the Clerk of the Board,
as appropriate and consistent with City Attorney Herrera's August 27, 2010, memorandum, in
finalizing such arrangements with outside counsel and facilitating the transition for such

advice, all in furtherance of this Resolution.

Supervisor Chiu
"BOARD OF SUPERVISORS Page 2

9/21/2010




Biography of Miguel Marquez

As the County Counsel, Miguel Marquez oversees all aspects of the Santa Clara County
Counsel’s Office and serves as the chief legal advisor to the Board of Supervisors, More than
60 attorneys work in the office, divided into nine busy practice areas. Marquez formerly
served as an Assistant County Counse! under prior County Counse! Ann Ravel, who now
heads the Tort Division and the Office of Consumer Affairs in the U.S. Department of Justice
upon her appointment by President Obama. .

Marquez has overseen impact litigation on behalf of County residents—from helping to draft
and then defending a menu labeling ordinance that inspired a law to list nutritional
information on the menus of all chain restaurants throughout the State, and overseeing a
suit against ten major pharmaceutical companies for overcharging public hospitals and other
County-operated medical facilities for outpatient drugs (County v. Astra), to successfully
objecting to a proposed settlement agreement between the federal government and a set of
plaintiffs (Martinez v. Astrue), thereby achieving stronger notice provisions for thousands of
heneficiaries nationwide. He also oversaw the filing of an amicus brief in the recent St.
John’s Well Child and Family Center, et al. v. Schwarzenegger case challenging the
Governor’s so-called blue-pencil budget cuts to vital health and social safety-net programs.

1n addition to overseeing the normal heavy workload of the office—for example, in FY 2009
the Litigation Team handled 78 new cases and Workers’ Compensation handled 217 new
cases—Marquez has led several innovative initiatives. For example, the General Government
Section has been working to develop environmentally-oriented ordinances for the County,
focusing on issues such as regulating single-use bags, requiring greener building standards,
and addressing climate change. The Health and Hospital Section has worked with the
County’s Environmental and Public Health departments to develop an innovative drug take-
back system. The Probate Department has teamed with the County’s Adult Protective
Services, Public Guardian, and District Attorney’s Office to identify, investigate, and prevent
elder financial abuse. Marquez also has supervised the transfer of court facilities to the
State and has overseen the County’s efforts in the ongoing Coleman prison litigation in
which the State has been ordered to reduce its prison population by more than 40,000
inmates,

Mérquez also has given trainings for public agencies on major issues arising under conflicts
of interest and ethics rules, areas in which he is a recognized expert, and has taken the
lead, along with the County Executive and the Finance Agency, with regard to
redevelopment issues and other public finance matters of statewide concern.

Marquez’s prior work in both public sector and private sector faw in the Bay Area, as well as
in management consulting, trained him well for his current role addressing issues ranging
from general government, workers’ compensation, and health and hospitals to education,
redevelopment, and finance.

Immediately before joining the Santa Clara County Counsel’s Office, Marquez served as
General Counsel for the San Francisco Unified School District (the District), where he
managed a muitimillion dollar budget and was responsible for all of the District’s legal
matters, including providing advice and counsel to the Board of Education, the
Superintendent of Schools, and the District’s 35 child development centers; he also had
overall responsibility for the District’s Labor Relations Department, managing labor relations
with 17 bargaining units representing approximately 9,000 employees. As a major
accomplishment in this position, he led the legal effort to pass a large parcel tax to increase
teachers’ salaries, especially for those who choose to work in hard-to-staff schools or in



hard-to-fill subject areas. He also initiated the process now underway to redesign student
assignment policies in order to desegregate schools in the District and decrease the
resulting achievement gap.

Before being appointed General Counsel for the District, Marquez served as a Deputy City
Attorney in the San Francisco City Attorney’s Office, working on the General Government
and Ethics & Flections teams. This position followed his service as a Deputy County Counsel
for San Mateo County, where he was the primary legal counsel for the County’s three
community colleges, the Controller's Office, and the Special Education Local Plan Area, in
addition to representing nine school districts and the San Mateo County of Education. One of
the many cases he worked on resulted in a major recovery of fees for the County’s Inmate
Welfare Trust Fund. Before joining San Mateo, Marquez worked at Cooley Godward LLP as a
transactional lawyer. He also worked on constitutional law and policy matters at Remcho,
Johansen & Purcell, including the 2001 post-Census redistricting of Senate, Assembly,
Congressional, and State Board of Equalization seats.

Prior to law school, Marquez worked as a Management Consultant at KPMG Peat Marwick in
Sacramento, California, where he was part of a national financial and organizational
consuiting practice.

Marquez received his J.D. from

the University of California, Berkeley’s Boalt Hall School of Law, his Masters in Public Policy
from Harvard University, and his B.A. degree in Public Policy from Stanford University.

Born in California, Marquez’s commitment to public service in part grows out of his early
public school experiences. His parents had immigrated to the United States from Mexico,
with his mother holding only two months of formal education and his father four years.
Spanish was Méarquez’s first language. Head Start programs, therefore, were critical to his
early education. These formative experiences gave impetus to his early career as a school
lawyer and more generally inspired his commitment to providing opportunities and a safety
net to those who need them.
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th AND COUNW OF SAN FRANCISCO .+ - OFFICE OF THE CIfY ATTORNEY *
DENN[SJ "HERRERA '
City Altomey ‘ ) . .
" . _ .+ DIRECTDIAL (4i5)554-4748 : ,
a C..oe f T EMAL . foracolins@sfgov.org .
| MEMORANDUM | |
TO: . .MAYOR GAVIN NEWSOM

" MEMBERS, San Francisco Board of Supervisors
MEMBERS, San Francisco Elections Commission ~
MEMBERS, San Francisco Ethics Commission

- ANGELA CALVILLO .Clerk of the Board of Supervxsors _
JOHN ARNTZ, Director of Elections -

JOHN ST. CROIX, Executivg-Pirector, Bthics Commission -

FROM: . DENNIS J. HERRERX T o Lot
- - - City Attorney ' L . o

DATE: | ‘Aungust 27, 2010 :

RE:. .  Legal Adviceon Matters Concermng thc Mayor s Race -,

Yesterday I took the first steps to raise funés asa possxblc cand1date for the . Mayor of San -
Francisco. During the campaign, I will continue to serve as the City Attomey for the City and -
County of San Francisco. "This memorandund explains the City Attorney®s Office’s policies
regarding reprasentatxon of the City during the Mayor’s race. Following a short period of
administrative itansition, the policies described in this memorandum will apply dvring the period
(the “Campaign Period”) beginning September 10, 2010 and ending at the conclusion of the -
campaign, which I anticipate will be the day the Board of Supervisors (the “Board”) declares the
results of the November 8, 2011 election. -~ .

Summary

" Unider the San Fraﬂczsto Charter‘ the' Cxty Attﬁmey s Ofﬁce pro*.rxdes a range of Iegal
' advxce and representation to the City’s officers, departinents, boards and commissions, mcludmg
advice regarding elections'and campaign finance. Due to my decision to be a candidate in the -
Mayor’s race, I intend to.limit inyolvement of the City Attorney’s Office and not personally
participate in Iegal advice about matters related to elections and campaign requirements during
the Campaign Period. To ayoid even the.appearancg of any conflicts of mterest, the City ’
Attorney’s Office has mplemented the following protocols.

First, when a 1ega} question directly involves the election or campazgn for Mayoz:, the
City Attorney’s Office will not handle the matter. Tnstead, the City will retain outside counsel
for advice and assistance, preferably from other public law offices. “The City Attorney’s Office .
has already made preliminary arrangements with three Jecal public law offices fo advise City
" departments ‘about the limited ran 86 ( of issues direotly mvolvmg the election and:campaign for .
Mayor This arrangemient is consistent with past practices; my Office has-a standing reciprocal
. agreement with other local law offices to provide Iegal support at no cost in situations like this.

Second, whem alegal questmn involves elechons or campalgns but does not dxrecﬁy .
inyolve the election or campaign for Mayor, the City ‘Attorney’s Office will handle the mater, .
but I will not parfi¢ipate in-the;matter duriig the Campaign Petiod. Wlthm the next week, the o
Ofﬁce will, estabhsh! AISCTEET: SO: that I wﬂl not be. mvolved ig any Iegal; advu:s regardmg thc

ke

I PR Cm' Halts hOR: CAM:{ON B, SOODLETT PLACE, ROOM 234 - SANFRANCISCO, CAUFORNIA 94102
BN ?'-'.': FLM RS RECEPTION; (415) 564-4700 - FACSIM[LE (415) 554-4745

n.\e?hlcs\cﬂm0\9896520\8{3648752.(:10(:



Ciy Ai\;jb COUNTY.OF SAN FRANCtéCQ C OFflCE OF THE CITY ATTORNEY

_ , Menorandum
DATE: .  August27,2010 )
PAGE: .2 A - o
RB: : . Légal Advice on Matters Concerning the-Mayor’s Race |

about the upcoming November 2010 election or campaigns. - '

. 'Third, for all other maters, the City Attorney’s Office will continge to represent the City

Novéember 2011 election or campaigné, nor for that 'mat.ter;v.rill I be involved in any legal adﬁcg

© with my full involvement. BExcept in the two circumstances described above, I will remain

actively involved in decisions regarding litigation, legislation, contracts, legal advice;
inyestigations and claims. . . S T

L L ‘ ", Discussion
1 The Role of the City Attorney - o T o . o
As describied in Charter section 6,102, the City Attorney is the legal c_i)'unslei. for the City. *,

_ In that capacity, theé City Attorney oversees an Office that reptesents the City, including its _

officers and employees, in litigation; drafts and approves legislation and contracts; and provides-
legal advice to the City and its commissions; officers and employees. See S.F.'Chatter § 6.102. -

' The Office regularly advises the Department of Elections, the Eléctions Commission, the Bthics -
_Commission, the Board and the Mayor’s Office, each of whiih plays a role in funding, oversight

and administration of local elections. The City Attorney’s Office regularly advises those
agencies on a range of matteis, Some that are'specific to election’s,or campaigns and others that - |
relate to general administative matters that all City departments face. The general - -
administrative advice includes legal advice about notice and agenda requirements for public
meetings, responses to public records requests, the City’s contracting progess; confragt -
adrinistration, personnel issues, and other similar sorts of matters . © - '

. +

. The Office’s advice and représéiitation on election- and campaign-related matfers varies

. depending on the circumstances, and typically include the following: -

- regarding federal, state and Tocal elections Taws; represenits the City inmelectionglated ~ .
. litigation;-and assists jn drafting matetials for piblication in the Voter Information. .
_ Pamphlet. e - : . R o
" Kthics Commission: The Office advises on the application and interpretation.of local

“and state laws regarding campaign finance regulation, and drafts ordinances and - -
regalations governing campaign finanhce’ and campaign cohduct. In administrative =
enforcement proceedings alleging violations of campaign laws, the Office provides .
advice to the Commission and its staff. The Office also represents the: City in
litigation regarding campaign finance matfers. :

° Départmént bf Elections and Elections Commission: The Office providés advice -

.. ® Board of Supervisors and Mayor; The Office drafts Iegislation and advises on legal
issues raised. by proposed legislation regarding campaigis and elections, including
- amendments to.the City Charter, the City’s Campaign Finance Reform Ordinance
_ (*CFRO”) and the City’s"Municipal Plections Code (“MEC”). The Board has-the
authority fo place measures on the ballot, and this Office usnally drafts or approves
~ those measures as to form and advises-the Board and the Mayor regarding that
1 process. Also, the:Mayor or four or more individual inembers of the Bodrd may
% submit a policy measursiorordinance to the vofers, and this Office'Sometimes drafts
. 5 oo¢ tHose measuitsiafid advises the Mayor and Board about them, thdugh we do not
.. -4+ approve.thert asfoform ;This Office also provides.advicé on.budgetary matters’
.t .. 1 i relation to thejadoption ofithe budget and the City’s fuhding of the Department of .
Cio ..+ i Blestiens and Blections Commission and the Ethics Commission. - o
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. Memorandum
- bATE: August27 2010 . o . o )
PAGE: 3 "
RE: Legal Advme on Matters Concermng the Mayox 8 Raca

® C‘zty Attorney s Oﬁ%’ce In addition to its'role advzsmg and representmg City
depattments, the City Attomey s Office also has independent obligations regarding
-certain matters mpactmg elections and campaigns, For instance, the Clty Attorney
drafts a title and summary for each proposed locdl measure circulated i in an initiative-
 petition (Cal. Flec. Code § 9203); prepares the ballot questmn for most local '
- - measures that appear on the City ballot (MEC § 510); reviews proposed formal
” opinions from the Ethics Commission ani determines whether to concur in their |
' “conclusions (S.F. Charter § C3. 699-12), and determines whether to investigate and
' prusecute complaints of campaign finance vxola‘aous (S B, Chartcr § C3,699-13(a); -
-CFRO §'L170(b)). °

S The City Attorney’s Office and the 2011 Election .~

' As City Attorpey, I am responsxble forenspring that every C1ty officer, departmant, board ’
and commission receives the highest quality legal representation, and my mayoral candidacy will
not interfere with that goal. - During the Campaign Period, I will take the following steps to ,

. ensure-that the City confinues to receive that highest quahty legal representanon and toavoid -
- even the possﬂﬂf: appearance of conflicts of interest. e

A. . Matters That Directly Involve the Mayoral Electmn or Campmgn

: Duung the Campa:gn Period, the Czty Attomcy s Office will not handle legal questlons N
that directly involve the mayoral election or campaign. As section IV of this memorandum - ., . -
explains further, the affected departments should select outside counsel in advance to adv1sc or
represent them in those miatters, consistent with past practices. .

. The fo}lowmg examplas illustrate wheén an affected department should rely on outsxde
counsel.” These’ examples, and each of the examples listed in the remammg sectibns of this
merfioratidund, 4t& Tor ilastration | purposas “only, and are notintendsd a5 an exhausfwe Tist of
poss;bls issues, © . -

Example 1 Election quesnons regardmg Mayaral candtdates "The Depar(ment of
Flectipns has a legal question concerning the ballot desxgnatmn candidate qualification
statemet, nomination dociiments or electioneering activities of a candidate for Mayor.
Because this question pertains specifically to the elecmon or campmgn for Mayor, the
City Attorney’s Office will not handle the matter.

. Example 2 — Campaign ﬁnance quesnom' regarding Mayoral candzdates The Bthlcs
Commission has a legal question regarding the application of campaign finance laws'to a.
‘particular candidate for Mayor, such as: (a) whether the candidate qualifies for the City’s

. partial public ﬁnaucmg program; (b) whether a particular mailer supports or oppeses the
candidate, poteiitially increasing the candidate’s spendirig Jimit; (c) whether a political
expenditure was independent or was coordinated with the candidate’s campaign; or (d) -

- whether the candidate used pubhc funds for a lawful purpose, Because these questions
pertain pecifically to the election or campaxgu for Mayor the Cxty Attorney’s Office will
not handle the matters. )

PN 'Example 3= Complamts filed with ’Ethtcs Commw,s'mn allegmgfwolazzons in the mczyaral'»

JERREIIIE . egmpaign. Fhe Ethics Commission reteives a complaint aﬂcgmg a wiclationof the Jocak. - Gy
SR " campaign finarice laws by a candidate for Mayor or by a committee SuppOrting or
gt vy, ov o opposing & candidate for Mayoﬁt The Comunission’s staff seeks legal advice régarding

- ‘how to prosecute the complainti: Becanse these questions pertain specifically to the -
« election or campaxgn ifor. Mayor, ithe. Clty Attomey s Office will niot handle the. matter o
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N PR T 50 the.City Attorney’s

. advice about elections or campaign ¢o

- -+ .-Atforney’s Office alsoisits as an ex officio mernber of the Ballot Simplification .

Memorandum . . -
DATE: . August27, 2010
PAGE: 4 ‘ o _ L
RE: Legal Advice on Matters Concerning the Mayor’s Race

For thése matters where the City Attorney’s. Office will not be providing legal advice,
outside counsel will handle the matter during the Campaign Period.” In each such instance, the -
outside counsel may contact the City Attomey’s Office to inquire whether this Office has any
existing materials, such as previously-issued memoranda or reséarch files, that could be relevant

to the issue at hand. Neither outside counsel nor my staff will involye me in ary of these . -
,_infonnatidnal inquiries and éxchanges. . ‘ S -

Also, if any such matter is stilt pending aftet the Campaign Period f_:nd's: this Office will o

 re-evaluate whether use of outside counsel is still needed.That determination will dépend on

whether the acts-alleged in the gomplaint involved or affected my campaign.
B. . Matters Tnvolving Elections or Caxopaigri Conduct That Do Not Directly
Involve the Mayoral Election or Campaign. N :
‘When a legal question does not directly involve the élection or campaign for Mayor, use

of cutside counsel is not necessary.. [n those circumstances, the affected City department will
consult as usual with the City Attomey’s Office. But to avoid even an appearance of a conflict

_ of interest, 1 will not participdte in matters involving elections or campaigns during the

Campaign Period. The City Attorney’s ‘Office will adopt a streen, memorialized in writing, s0
that the deputies handling general election and.campaign matters regarding the November 2010

. and 2011 elections do not cornmunicate with me about these matters. The screen will also apply

1

to the Office’s Managing Attoroey, Marisa Moret: Chief Assistant Jesse Smith will supervise the -
deputies handling the matters and will have final authority for the Office’s decisions:

The followizig exam§16‘8 illustrate when the Office wi]i-écreeg me from pérticipatiﬁg in
duct during the Campaign Period: '

* . Example 1 — Election law questions. The Depaitment of Elections has legal questions
“concerning (a) the qualifications, nomination documents OF electioneering. activities of a
- candidate for another City office, (b) the process for qualifying, withdrawing or’ |
resubinitting ballot measures, or, (c) operational issues such as certification of the City’s
voting system, operation of satellite voting locations for early voting, or implementation
of Jaws regarding voter registration. These gnestions do not pertain specifically to the
 election or campaign for Mayor, so the City Attorney’s Office will handle the matters
‘- without my participation during the Campaign Period. e -
Example 2 — Campaign finance questions. The Hthics Commission has a legal question
about interpretation of campaign finance laws like the City’s contribution limits'or
disclostire Tules, or about the effect of a pending appeals court case on the City’s public
financing system. The question is not related to' any particular candidate or race. This

question does not pertain-specifically to the election or campaiga for Mayor; so the City

© Attorney’s Officé will handle it without my participation during the Campaiga Period. -

Example 3.~ Tasks related to ballot measures. The City Attorney’s Office is responsible
for preparing the title and suminary foi proposed ballot measures and for preparing ballot
.+ questions for measures that have qualified for the ballof: A designee of the City -

.1+, Committee, and preparés. an,initial draft digest for each measure that the Commitfee . . .5 -
- considers. These tasks.do not pertaiiy specitically to the election of campaign for Mayor, 5 -

Ofice'will handle them withiout my participation diiring the
Campaign Period. ~ ~ ' | S P

Wr, d, e e 0 A
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_ Memorandum
DATE: . August?27,2010
PAGE: - 5 T R
© RE: Legal Advice on Matte:'rs Conceming the Mayor’s Rane

Example 4- ngatzon regardmg elections or campazgn finance.” A lawsuit is filed -
against the City challenging the City’s voting system, ballot materials, or the application .
of the City’s campaign finance laws. The litigation does not specﬁica}ly pertain to the

. election or campaign for Mayor, sb the City Attorney s Office will handle it wn:hout my

. participation during the Campaign Period.

" Example 5 - Elections or campaign finance leglslatzon The Board or the Mayor seeks .
assistance drafting legislation to amend the Charter, the CFRO, or the MEC in a way that

~ woiild affect local campaigns or elections, or secks legal advice about such legislation -
while it i$ pending, Or, similarly, the Bthics Conmission seeks assistance drafting
regulations 10 interpret the CFRO. These questions do not pertain specifically to the
election or campaign for Mayor, so the Clity Attomey’s Office wﬂl handle them thhout
my participation during the Campaign Period. -

Example 6 — General advice to Department of Elections, Elections Commission and
Ethics Commission. The Department of Elections, Elections Commission or Ethics -
Comlmssmn has a Jegal question concerning ong of the general laws that govern all City
agencies, such as a law governing public meetings, public records, contracting, or
personnel. In most circymstances, because this advice counld impact the City departments
responsible for oversight of local elections and campaigns, the City Attorn&y s Office
will handle it withiout my partzmpatmn during the Campaign Period. .

- C, .. Maiters That Do Not Yavolve Elections or Campaign Finance

" Most of this Officc s legal work is unrelated to our advice regarding elections and .
campaigns When a legal question does not involve the November 2010 or Noverber 2011
 election or campaign and election issues in those years, the affected Cxty departments will
. consult as.usual with the City Attorney’s Office. I will continue my. invélvement and remain the .
- final decision-maker for the Office. For examnple, for all such matfers, the Office will continde to

draft lag:tslatmn and approve it as to form, provide legal opinions npon reduest, represent boards
and commyissions in public meetings, represent the City in litigation, and provide advice fo

. officers, departments, boards and conimissions on a wide variety of matters. The following
‘examples illustrate the type of matter that the Office will handle without any screen.

Example 1 - Legislation. A member of the Board requests that the City Attorney s
Office draft legislation on a matter unrelated to elections or campaign finance. The
Jegislation will address & controversial topic that could be a matter of policy debate in the
campaign for Mayor. Because the legislation does not involve elections or campaigi:
conduct, the City Attorney’s Office will handle the matter with my involvement.” This - -
approach is consistent with past practice in campalgns where my’ predecessors or'Iran for
re-election as City Attorney. Thougha sitting City Attorney may state personal policy
positions during a catipaign, those positions do not interfere with the City Attomey’s
Charter role in approvmg legislation or my piofessional responsibilifies as'City Attorney.

Example 2~ Lgngatzon. A lawsnit is filed against the City, or my Office files a lawsuit,
. on-a matter unrelated to elections or- campaign finance. The htIgatlon will address a
." - . controversial-topic and T may refer to it in the course of my campaign. Because the
. v .- litigationdoes notinvolye slections or.campaign conduct the Clty Attorney’s Office will-.
© " handle the matter with my involvement. '

- . Example 3 - Redzstrzctmg Folowing the pubhcatzon of the 2010 Census the
o Department of Blectiofs or the Elections Task Force seeks legal advice regarding the
IR apportzonment of Supervlsenal districts. Because t}us advme will not affect elections or

AY
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campaignsin November 2010 or November 2011, T will continue to.be in charge of the

City Attorney’s Office’s handling of the matter.

Exiample 4 — Post-élection determinations regarding conflicting measures. The votérs
- adopt two medsures in a single election addiessing the same subject matter. The City
- Attorney’s Office must review the two meastres to determine which provisions of the
two measures copflict, if any, and how they should be codified. Because this task
involves statutory interpretation rather than'elections or campaign conduct, the City
‘Attorney’s Office will handle the matter with my involvement: o

Example 5 — General advice to City départments. A City department that does not
regulate campaigns or elections has a legal question a law governing public meetings,
public records, contracting, or personnel. Because this.advice does not involve elections-
or-campaign conduct, the City Attorney’s Office will bandle the matter with my '

_ ‘involvement. . _ _ ‘ o
ML - Determination to Use Ontside Counsel or to Screen the City Attorney from
. Partjcipation - P . ‘ : . ‘

- It may. not always be clear which of the categorjes described above applies to a particular
legal question. During the Campaign Period, the detérmination sbout whether a particular inatter
shonld be referred to outside counsel, handled by the City Aitomey’s Office without my
 participation, or handled by the City Attorney’s Office under my supervision will depend on the
. facts and circumstances of the situation. Chief Assistant Jesse Smith, or any deputy ¢ity attorney .
designated by him for particulat matters, will be responsible for.making these determinations, in
consultation with the department seeking the advice or representation and the City Attorney’s
Office’s Bthics and Elections Team. : .

“IV. . Biring Outside Comnsel — -+~ - s o R

As I mentioned above in this memoranduin, it is likely that the Ethics Commission, and
possibly the Department of Elections or Flections Commission, will require outside counsel.
From time to time, our Office calls on other public law offices to serve as outside coiinsel in
particular matters. In return, my Office has occasionally acted as outside counsel for other
localities when their in-house attorneys were ‘unavailable. This arrangement has proven effective
in‘ensuring that the City receives high quality légal advice with a minimal expendiire of City
Jesources. We have utilized this arrangement in past elections with success. For example, in
2009, the Department of Elections and the Elections Comimission retaiied the Santa Clara ~
County Counsel’s Office to advise them about Jegal matters directly affecting the City
Attorney’s election when I was the incumbent candidate. I recornmend taking the same
approdch during the Campaign Period.- . : ‘ '

- * My Office already has contacted the Qakland City Attorney, Santa Clara Countﬁr
Counsel, and San Mateo County Counsel, and all three offices have offered fo serve as the City’s

outside counsel on the issues discussed.in section II(A) of this memorandum. These agencies
will not charge the City for their time. Because of their expertise and the cost savings, I
encoura@é sach of the affected departments to retain one of these agencies as their outside
counsel: My Offieé will work closelyiwith you to facilitate those arfangements, The Bthics

. 4+ .Commission and-thé Department: of Elections and Elections Conirission fihalize these™" ™ , e
' arrangements as soon as possible to exdsiite:that the City receives timely advice from qualified”" ",
© counsel when the need arises. - T T . : I A

st
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If any department chooses to sesk outside counsel other than from the public law offices
listed above, the department should be gnided by the Charter sections that set criterid for onitside
counsel when the City Attorney has a conflict of interest, Those sections require the City to

. “give ‘preference to’engaging the services of a City attomey’s office, a2 County counsel’s ofﬁce or.
other public entity law office with an expertise™ regarding the subject matter of the
fepresentation, S.F. Charter §§ 6.102(1), 13.104.5. When private counsel is necessary, the
attorney retained by the City “must bé a member in good standing with the Bar of California”
and must have “at least five years experience” in the subject matter of the representaﬁon .
The cost of outside counsel fust-be covered by the budget of the department reqriesting the legal
advice or rcpresentaﬁan Id, Charter section 13.104.5, which addresses the use of outside -
counsel by the Elections Commission and the Departmmt of Elections when the City Attorney is -

' standmg for election, also provxdes that the outside counsel must comply with specific conflict of
interest rules deszgnad to miningize the risk of political inflience. Irecommend that any outside
counsel fetained to advise the City on matters directly involving the election or campaign for
Mayor should comply with the same riles.

] am malking every effort to ensure that the City receives the best possible legal
representation during this period. If you have any questions about the policies set forth in this
memorandurn, feel free to contact: ‘me, or Jesse Sl:mth or the general counsel a331gned to Work

, with your department }
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_ ALL DEPARTMENT HE

FROM: DENNIS J. HERRE ;

City Attorney
DATE: September 3, 2009
RE: Political Activity By City Officers and Employees

As the November municipal election approaches, the City Attorney's Office would like to
take the opportunity again to remind City officers and employees of the laws that restrict their
use of City resources for political activities. To this end, I am providing to you this updated
memorandum, which outlines the basic rules and principles governing the political activities of
City officers and employees. These materials are intended as a general guide and aré not a
substituie for legal advice. Please contact the City Attoraey's Office with any questions related’
to these materials or participation in political activities. Please note that this memorandum
updates and replaces previous memoranda on this topic that we have issued before City
elections.

This memorandum is divided into five main parts, addressing some of the most common
issues that come up in advance of elections, Part I discusses restrictions on theuse of City
resources and personnel for campaign activities. Part IT discusses the rles that apply to City
employees and officers engaging in political activities while off duty. Part III discusses the
prohibition on using public funds for non-political mass mailings featuring an elected official.
Part IV addresses the prohibition on elected officials soliciting or accepting campaign
contributions from cextain City contractors. And Part V discusses the prohibition on appointed
officials soliciting or accepting political contributions from parties and participants in
proceedings before City commissions.

L Misnse of City Resources and Personnel

State law prohibits government employees from using City resources to support or
oppose a ballot measure or the election or defeat of a candidate at the federal, state, or local
level. Local law also prohibits City officers and employees from engaging in political activity
during working honzs or on City premises. .

» What is a misuse of City resources?

Any use of City resources or personnel for political activity is prohibited. This ban
prohibits any use of City e-mail, telephones, copiers, fax pachines, computers, office supplies or
any other City resources for political purposes. City personnel’s time and attention may not be
diverted from their City duties for political purposes. Addressing envelopes for campaign ‘
mailers, circulating ballot petitions, making campaign telephone calls, or engaging in similar
types of campaign activity on City time or on City property is prehibited.

Example: On his lunch hour, a City employee uses his City
computer to send invitations to a fundraiser for a candidate. The

Cm; HatL+ T DR, CARITON B, GOCDLET PLAGE, SURE 234 - San FRANCISCO, CAUFCRNIA 94102-0917
ReCeFON: (415) 854-4700 - FACSIMILE; (415) 554-4745

miethlcs\ase00N9890562\00578692.doc
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employee has misused City resources by using his City computer
for political activity. The fact that he was on his lunch hour does
0ot matter.

- May a Board or Commission take a position'on 2 ballot measure?

The prohibition on use of City resources for political activity also means that City
officers and employees may not use their official positions to influence elections. Thys,
appointed boards and commissions may not vote fo eadorse a measure or a candidate.” Nor may
City officials distribute campaign literature at City events or include campaign literature in
official mailings to employees or members of the public, ,

Example: Members of a City Commission feel strongly abont the
merits of a measure appearing on the ballot that relates to matters
within their jurisdiction. The Commission may not vote on a
resolution to support or oppose the baliot measure. The
Commission may ask staff for information about the impact of the
ballot measure on the City and individual commissioners may
suppo:t of oppose the measure on their own time using their own
resourees.

+ May City officexs and employees analyze a ballot measure's effects?

City officers and employees may lawfully use City resources (where budgeted for such a
purpose) to investigate and evaluate objectively the potential impact of a ballot measure on City
operations. The analysis must be made available to the public.

Example: A City Department wants to inform its Commission
about the potential impacts on the Department if a ballot measure
passes. If the Department has money budgeted for the purpose, the
Depariment may research the potential impact of the measure and
present objective information to the Commission. The analysis
must also be made available to the public.

« May City officers and employees respond to inguiries abouta measufe?

City officers and employees may respond to public requests for information, including
requests to participate in public discussions about ballot measures, if the officer's or employee’s
staternents are limited to an accurate, fair, and objective presentation of relevant facts to aid the
voters in reaching an informed judgment regarding the measure. : .

Example. A City Department wants to prepare a PowerPoint
presentation about a ballot measure explaining the Department's
view that the measure could have a significant negative impact on
the City. Any such presentation must be limited to an accurate,

fair, and objective presentation of the relevant facts.

1 Tn contrast to appointed commissions and boards, the Board of Supervisors, acting as a body,
may take a position on behalf of the City on a ballot measure, and the Mayor may take a public
position on a measure.
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» What is an objective and impé}ﬁal presentaﬁon‘? .

Courts will evaluate materials prepared or distsibuted by 4 public entity in texms of
whether they make a balanced presentation of facts designed to enbance the ability of the voters
intelligently to exercise their right to vote, or whether the communications resemble campaign
materials for or against a ballot measure. In its analysis of the effect of a proposed measure, a
department should present facmal information, avoid one-sided rhetoric or campaign slogans and
pot urge a vote in one way or another. The department should make its analysis public and
distribute or publicize it consistent with the department's regular practice. So if a department
regularly issues a newsletter to interested City residents, it can include the ballot measure
analysis in that newsletter, but the department should not create a special, one-time-only
constituent newsletter to distribute its presentation. City officers and employees who are
considering providing the public with an informational presentation regarding a ballot measure
should consult in advance with the City Attorney’s Office. .

¢ 'What are the penalfies for violating the Iaw?

Cowrts may impose considerable penalties for violating these laws. Under State law,
misappropriating public funds is a felony punishable by imprisonment and 2 ban on holding
public office in the State. Under local Iaw, use of City funds for political or election activities
also may be official misconduct that justifies removal of a public officer, or cause to fire a public
employes, The misnse of public funds fo support or oppose a ballot measure may also result in
personal liability, requiring a City officer or employee to repay any public funds that have been
improperly spent. The conduct of City officers and employees also may risk Hability for the
City. For example, the Fair Political Practices Commission ("FPFC") fined the County of .
Sacramento $10,000 for failing to report the use of public funds to prepare and distiibute
pamphlets on pending ballot measures. '

L.  Off-Duty Political Activities By City Officers and Emplovees !

City officers and employees have a First Amendment right to engage in political
activities while off duty and outside of City property. As a general rule, City officers and
employees may take public positions, as private citizens, on electoral races or ballot measures,
Federal law imposes some restrictions on the political activities of local employees whose
principal employment is in connection with federally-funded activity, San Francisco also
restricts the off-duty political activities of cextain officers and employees, including the Ethics
and Blection Commissions and their employees, and the City Attorney, Finally, local law
imposes some off-duty restrictions on all City officers and employees.

s May City officers and employees use their official fitles in campaign
commmications? ‘

As long as they are not otherwise using City resources to do so, City officers and
employees may use their official titles in campaign corymunications. But it must be clear from
the tenor and nature of the communication that the City officer or employee is making the
compmunication in his or her personal capacity and is nsing the title for identification purposes
only.
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s May City officers and employees solicit campaign confributions from other City
officers and employees?

No. City officers and employees may not directly or indirectly solicit campaign
contributions from other City officers or employees or from persons on City employment lists.
A City officer or employee can request campaign contributions from other City officers or
employees oply if the request is part of a solicitation made to a significant segment of the public
that may inclade officers or employees of the City and the requestor does not use City resources
in making the solicitation. ' - -

Example. An incumbent City officer sends an invitationto a
fundraiser to a list of all graduates from the local college she
attended. A mimber of City employees, who also happened to
attend that college, receive invitations. Although the officer sent
the solicitation to some City employess, the solicitation is Tawiul
because it was made to a significant segrment of the public that
inchided some City employees.

e May City officers and employees engage in po]iti'cal activities on City premises?

. City officers and employees may not participate in political activities of any kind while
on City property, other than property that is made available to the general pubHc to use for
political purposes (such as a public plaza or sidewalk). -

Example. A City employes seeks endorsements for the
employee's candidacy for a political party's central commiitee in
the hailways of City Hall. This activity violates the ban on
polifical activity on City premises because it is being done inside
City Hall, which is City property that is not made available to the
general public for political pugposes. Conversely, if the City
employee engages in this same activity on the sieps outside City
‘Hall, the employee would not violate the ban on political activity
because the steps outside City Hall are made available to the
general public o use for political purposes. -

¢ May City officers and employees engage in political activifies while in uniform?
No. City officers and employees may not participate in political activities of any kind

while in uniform. City officers or employees are in uniform any time they are wearing all or any
part of a uniform that they are required or authorized to wear when engaged in official duties.

» What are the penalties for violating these laws?

A knowing or willful violation of these laws is a misdemeanor, which could result in
fines of up to $10,000 per violation and incarceration in the county jail for up to one year,
Violations of these laws may also subject an individual to civil and administrative penalties of up
to $5,000 per violation. '

I, Mass Mailings at Public Expense

In addition to the general prohibition against using public resources or personnel fo
engage in political activity, City officers and employees canpot use public money to print or send
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non-political newsletters or mass mailings that feature or make reference to an elected official.
A non-political newsletter or mass mailing is prohibited if all of the following four requirements
are met:

o Sent or delivered. The item is sent or delivered by any means to the recipient at a
residenee, place of employment or business, or post office box.

e Features an elected official. The item sent either features an elected officer affiliated
with the agency that produces or sends the mailing, or includes the name, office, photograph, or
other reference to an elected officer affiliated with the agency that produces or sends the mailing,
and is prepared or sent in cooperation, consultation, coordination, or concert with the elected
officer.

s Paid for with public fumds. Any of the cost of distribution is paid for with public
moneys or costs of design, production, and printing exceeding $50 are paid with public money,
and the design, production, or printing is done with the intent of sending the item other than as
permitted by this regulation.

e More than 200 items in a single month. Moxe than 200 substantially similar iterns
are sent in a single calendar month.

Certain types of mailings are exempt from the mass mailing prohibiticn. For example,
the prohibition does not apply to press releases, meeting agendas and intra-office
communications. Please check with the City Attorney's office if you have any questions abount
the mass mailing rule. ’ .

IV.  Campaign Contributions to Elected Officials and Candidates

- Local law prohibits City elected officials from soliciting or accepting contributions from
any person or entity secking to enter into a contract or grant worth $50,000 or more with the
City, if the contract or grant must be approved by the City elected official. This restriction
applies to the party secking the contract or grant, the party's board of directors, chairperson, chief
executive officer, chief financial officer, chief operating officer, any person with an owaership
interest greater than twenty percent, and any political committees controlled or sponsored by the
party, as well as any subcontractors under the contract. The law both prohibits the donor from

. giving coptributions and prohibits the elected official from soliciting or accepting them.

s May a City confractor give a campaign confribntion to a public official who
approves the contract? '

Local law restricts the ability of a person or entity that contracts with the City fo make a
campaign coniribution t0 an elected official if the contract would require approval by that
officer, a board on which the officer serves, or a board of a state agency on which an appointee
of the officer sits. These people and entities Iisted in the preceding paragraph may not make a
campaign contiibution to the officer at any time from the commencement of negotiations for the
coniract until either: (1) negotiations are terminated and no contract is awarded; or (2) six
months have elapsed since the award of the contract.
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° y a City official solicit or accept a campaign contribution from a City
contractor? _

- Local law also prohibits a City official from soliciting or accepting a campaign
contribution from a business or entity seeking a contract with the City, including all of the
associated people and entities listed above, if that City official, a board on which the official
gerves, or 4 board of a state agency on which an appoeintee of the official sits must approve the
contract. ‘This prohibition applies to the officer at any time from the formal submission of the
contract to that official until either: (1) negotiations are terminated and no contract is awarded;
or (2) six months have elapsed since the award of the confract. o .

V.  Campaign Contributions Solicited or Accepted By Appointed Officials

Section 84308 of the California Government Code prohibits appointed officials from
soliciting contributions of more than $250 — for any candidate or campaign — from any party or
participant in a proceeding pending before the appointed official’s agency or from anyone with a
pending contract subject to the appointed official’s approval. It also prohibits an appointed
official from participating in a decision that involves a person who contributed $250 or more fo
the appointed official's campaign within the past 12 months.

» May appointed officials solicit confributions from pexsons in a proceeding
pending before them? -

Appointed officials may not solicit, accept or direct campaign contributions of more than
$250 from any party to or participant in certain proceedings before the official's agency. This
prohibition applies during the proceeding and for three months after the final decision is rendered
in the proceeding. .

This rule applies whether the contributions are sought for the official or for someone else,
and whether the contributions come directly from the party or participant, or are made by an
agent acting on behalf of the party or participant. ‘The prohibition applies to contributions for
candidates or ballot measures in federal, state, or local elections.

An official does not violate this rule if the official makes a request for contributions ina
mass mailing sent to members of the public, to a public gathezing, in a newspaper, on radio or
television, or in any other mass medium, provided the solicitation is not targeted to pessons who
appear before the board or commission. An official does not engage in a solicitation solely
because the official's name is printed with other names on stationery or letterhead used to ask for
contributions.

» 'Whois an "appointed official” prohibited from soliciting or accepfing

contributions? _

An appointed official is a member of an appointed board ox commission, or an appoiuted

department head. Although the Board of Supervisors is an elected body, the prohibitions of
Section 84308 apply to members of the Board of Supervisors when they sit as members of an

appointed body.
¢ What proceedings are covered by this prohibition?

Section 84308 applies to any "use entiflernent proceeding,” which is an action to grant,
deny, revoke, restrict or modify a license, permit, or other entitlernent for use. Examples of the
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types of decisions covered by the law include decisions on professional license revocations,
conditional use permits, rezoning of propesty parcels, zoning variances, tentative subdivision and
parcel maps, cable television franchises, building and development permits and private
development plans. It also includes all contracts other than labor or personal employment
contracts and competitively bid contracts where the City is required to select the highest or
lowest qualified bidder.

The law does not cover proceedings where general policy decisions or rules are made or
where the interests affected are many and diverse, such as general building or development
standards and other rules of geperal application.

« Who is a "party," ""participant," or "agent"?

A “party” is a person, including a business entity, who files an application for, or is the
subject of a use entitlement proceeding. A "participant” is any person who is nota party to a
proceeding but who: (1) actively supports or opposes a particular decision (f.e., lobbies the
officers or employees of the agency, testifies in person before the agency, or otherwise acts to
influence the decision of the officers of the agency); and (2) has a financial interest in the
decision. An "agent” is an individual who represents a party or participant in a proceeding. If an
individual agent is also acting as an employee or member of a law, architecmraf engineering or
consulting firm, or a similar entity, both the entity and the individual are considered agents.

= ‘When is an appointed official disqualified from proceedings involving a
s contribufor? .
An appointed official may not participate in any use entiflement proceeding involving a

party or participant (or the party's or participant’s agent) from whom the official received a
contribution of more than $250 in the 12 months before the proceeding. The $250 threshold
applies to the combined total of all contributions from the party or participant and from an agent
of the party or participant. Disqualification is required only if the official received a contribution
to that official's campaign in the 12 months before the proceeding. Soliciting contributions
before a proceeding begins does not, by itself, require disqualification, if the official has not
recejved contributions as a result of the solieitation. -

An appointed official may avoid disqualification if the official returns the contribution (or
the portion in excess of $250) within 30 days of learning of the contribution and the pendency of
a proceeding involving the contributor,

Whetber the appointed official is disqualified as a result of the contribution, the official
always must disclose on the record all campaign contributions totaling more than $250 received
in the preceding 12 months from parties to or participants in the proceeding. If there is a public
hearing, the official must make the disclosure on the public record at the beginning of the
hearing, If no public hearing is held, the disclosure must be included in the written record of the
proceeding. -

Additional Tnformation

Por more information about these rules, see City Attorney's Good Government Guide at:
hutp:/fwww.sfgov.orglsiteluploadedfiles/cityattorney/GGG._2007-08(1).PDF. If you have any
questions, please contact the City Attorney's Office.

-~
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MEMORANDUM
TO: MAYOR GAVIN NEWSOM

MEMBERS, San Francisco Board of Supervisors
ANGELA CALVILLO, Clerk of the Board of Supervisors

FROM: Jesse Capin Smith F
Chief Assistant City Attorney
DATE:  September 7, 2010
RE: Retention of Qutside Counsel for Mayoral Succession Issues

Consistent with City Attorney Dennis Herrera's August 27, 2010 memorandum to you
regarding legal advice on matters concerning the Mayor's race while he is taking steps as a
possible candidate for Mayor, T recommend that you retain outside counsel to advise the City, in
place of this Office, on legal issues relating to Mayoral succession if Mayor Newsom is elected
as California Lieutenant Governor.

As mentioned in section IV of the August 27 memorandum, we have a reciprocal
relationship with three public law offices with expertise in municipal law. Irecommend that you
hire the Office of Santa Clara County Counsel Miguel Marquez, who is prepared to provide this
legal representation without charge to the City. Iunderstand that Mr. Marquez will himself
handle these questions for you, or will directly oversee a senior deputy on his staff who will do
so, or a combination of the two, depending in part on time demands.

The contact information for the Santa Clara County Counsel is as follows: Miguel

Marquez, Santa Clara County Counsel, 70 W. Hedding Street, 9" Floor, San Jose, CA 95110,
Phone: (408) 299-5901. :

cc: Miguel Marquez, Colinty Counsel, Santa Clara County

Ciry HALL - 1 DR. CARLTON B, GOODLETT PL., ROOM 234 - San FRANCISCO, CALIFORNIA 94102-4682
Recernon: {415) 554-47C0 - FAcsIMILE: {415) 554-4715

nnspoiprof\smith\ccsfadmn. g7 \mayoraluccessionoutsidecounsel.doc






