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AMENDED IN BOARD
B : ' - 5/10/11
FILE NO. 110330 ‘ ' ORDINANCE NO.

[Administrative Code - Public Work Constructlon Contractor/Subcontractor Appeal Heanng

| Procedures for Non-Compliance with Prevailing Wage Requ1rements]

'Ordinan;:e'amendilng Administrative Code Section 6.22 “Public_Work C_o‘nst‘ruction '
Contracf 'Termsand Working Conditions" by amending Subsection 6'.22(E)(8,) to further -
delineate due process pfocedures for administrative hearings on appeavls'lﬂ)y public |
work contréctors and/or subcontracfors from'a Certificaﬁon of Forfeiture m»iade by the

City's Labor Standards Enforcement Officer or responsible department head for non-

|| compliance with prevailing wage requirements; and to additionally conform

distribution of forfeituré p‘rovisions to state law.

NOTE: Additions are smgle una’erlzne ztalzcs Times New Roman font
deletions are
. Board amendment additions are double underlined Arlal font;

Board amendment deletions are smketh;eugh—.ﬁenaﬁem

Be lt ordalned by the People of the City and County of San FranCIsco
‘Section 1. The San Francisco Admlnlstratlv_e.Code is hereby amended by amendinfg |
Section 6.22, to read as follows | | | |
Sec. 6. 22 PUBLIC WORK CONSTRUCTION CONTRACT TERMS AND WORKING
CONDITIONS _
All construction contracts avyar.ded bythe City and County of San Francisco shall
contain the following minimum terms ahd conditions: . | |

(A) Boh'ds. Before‘ the execution of any contract .for public work-or improvement in

' ex.qess bf $25.000, the department head authorized to execute §uch contracts shall require

the su'cc':essful, bidder to file corporate surety bonds for the faithful performance thereof and to

'guarantee, the payment of wages for services engaged and of bills contracted for material,

'supplies and _equ’ipment used in the performance of 'the contract. The bond shall be for a sum

not less than 100 percent of the award. - -
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The City and County of San Francusco acting through its Human nghts Commtssnon

("HRC“) intends to provide guarantees to pnvate bondlng asmstance companles and financial

lnstltutlons in order to |nduce those entltles to provnde required bonding and flnancmg to .

eligible contractors blddmg on and performlng Clty public work contracts This bondmg and
fmancnal assistance program is subject to the prov1310ns of Admlnlstratlve Code Chapter 14B
(B) Insurance. All construction contracts awarded under this Chapter must conform to .
the insurance requuements established by the Risk Manager. The Risk’ Manager shall
develop unlform insurance requirements for City contracts subject to this Chapter and shall

publish such requnrements in the Risk Managers Manual. The Risk Manager shall review and

' update such i msurance requirements on an annual basis. -

Every contractor and subcontractor shaII comply with the 'prov'ision's of California Labor

Code sectlon 3700. Pnor to commencing the performance of work under any publlc work

contract, the contractor and all of its subcontractors shall file with the awarding department a

certlfrcate of insurance against hablllty for workers compensatlon or proof of self-insurance in
accordance with the provisions of the Cahfornla Labor Code

(C) lndemmflcatlon All construction contracts awarded under this Chapter shaII
requnre that the contractor fully lndemnlfy the City and County to the maxnmum extent provrded

by law, such that sach contractor must save, keep, bear harmless and fully mdemnrfy the City

-and County and any of its offlcers or agents from any and all liability, damages clalms

judgments or demands for damages, costs ‘or\expenses in Iaw or equnty that may at any time

arise..

: ThlS lndemnlflcatlon requ1rement may not be watved or abrogated-in any way for any

contract wrth0ut the recommendatlon of the Cltys Risk Manager and the express permlssmn

. and approval of the Board of Superwsors
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(D) Assrgnment No contract shall be assigned except upon the recommendatron of

the department head concerned and with the approval of the Mayor or the Mayors desrgnee

re‘.latlve to the department under the Mayor's le’lSdlCtIOl’l,- or the approval-of the board or
commission COncerned for departments not under the Mayor. )

| (E) Prevarlmg Wages o

(1). Generally. All contractors and subcontractors performlng a public work or

improvement for the Crty and County of San Francisco shall pay its workers on such projects
the preva_iling rate of wages as provided below. For the purpose of prevailing wage
.requiremen_ts only; the detinltion of a public work shall include those publicworks' or
improvements defined in the forégoing section 6.1 of this Chapter and shvall also include (a)’

any trade work pertormed at any stage of construction (including preconstruction work) and

'(b) any public work pald for by the City and County of San FranC|sco with "the equnvalent of

| money" under the meamng of Labor Code sectron 1720(b)

(2). Leased Property Included For the limited purposes of this subsection, a "publrc

work or rmprovement" also means and includes any construction work done under private

contract when all of the followrng condltlons exist:
- (a) The constructron contract is between pnvate persons; and

(b) The property subject to the construction contract is prrvately owned but upon

.completron of the constructron work wrll be leased to the City and County of San Francrsco for

its use;.and .
(e )'Eitherof the fol‘IoWing conditions exist: (1) The lease agreement between the

lessor and the City and County of San Francrsco as Iessee is entered rnto prior to the

constructron contract or (2) The constructron work'is performed according to the pIans

specrflcatlons or crrterla furnished by the Clty and County of San Francisco, and the lease
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: agreement between the lessor and the City and County of San Francisco as lessee, is

entered into dunng, or upon completlon of the constructlon work.

- (3) Determination of the Prevalllng Wage It shall be the duty of the Board of

Supervisors, from time to time and at least once dunng each calendar year to fix and

determine the prevailing rate of wages as follows:

On or before the first Monday in November of each year, the Civil Service Commlssron

shall furnrsh to the Board of Superwsors data as to the hlghest general prevallrng rate of

'wages of the varlous crafts and kinds of Iabor as paid in prlvate employment in the City and

County of San Francisco, plus "per diem wages" and wages for overtlm-e and holiday work.

The CIVI| Service Commission shall prowde the Board of Superwsors data for "per diem -
wages" pursuant to Callfornla Labor Code sections 1773.1 and 1773.9, as amended from time

to tlme The Board of Supervisors shall, upon recelpt of s-uch data le and determme the |

_-prevallrng rate of wages The prevarllng rate of wages as so frxed and determlned by the

Board of Superwsors shall remain in force and shall be deemed to be the hlghest general -
prevarllng rate of wages paid in private employment for similar work until the same is
changed by the Board of Superwsors. In determining the .h|ghest general_prevarllng rate of

wages per diemwages and wages for overtime and holiday work, as provlded for in this

'section, the Board,of .Supervisors shall not be limited to the 'consideration of data furnished by |

the Civil Service_ Commission, but may consider such other eyidence.upon the subject as the
Board shall deem proper and thereupon base its determination upon any or all of the data or
evidence considered. '

In the event that the Board of Supervrsors does not frx or determlne the hlghest general :

 prevailing rate .of- wages in any calendar year,,the rates established by the California |

Department of Industrial Relations for such year shall be deemed'adopted.
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4) Speci_fications to Include Wage Rate. 'The department head authorized to

execute a construction contract under this Chapter shall_includ_e in the contract specifications,.

or make ayailabfe ln the offices of the departm'ent'or at the job site, a detailed statement of the

prevailing rate of wages as fixed and determined by the Board of Supervisors at the tfme the

’. department issued the Advertisement For Bids on the contract The contraCtor shall agree to

pay to all persons performing labor in and about the public work or lmprovement the highest |
general prevalhng rate of wages as determined pursuant to this Chapter, mcludmg wages for

hollday and overtime work. [f the specn‘lcatlons do not rnclude the prevalllng rate of wages, the

specrflcatfons shall rnclude a statement that copies of the prevalhng rate of wages as fixed.

and determlned by the Board of Supervnsors are on file at the department's prrnCIpal offlce or |

at the jOb site and shafl be made avallable to any fnterested party on request

(5) Subcontractors Bound by Wage Provisions. Every contract for any public work

or rmprovement shall also contaln a provusron that the contractor shall msert in every

subcontract or other arrangement which he or she may make for the performance of any work |

or labor on a public work or |mprovement This provrston shall be that the subcontractor shall

pay to all persons performrng labor or rendering service under said subcontract or other

_ arrangement the highest general prevalhng rate of wages as fixed and determrned by the |

Board of Supervnsors for such labor. or services.

(6) Records to be Kept by Contractors and Subcont‘ractors.' Every public 'works

contract or subcontract awarded under this Chapter shall contain a provision that the

contractor shall keep, or cause to be kept for a penod of four years from the date of

substantlal completion of a publlc work, payrolls and basic records mcludlng tlme cards trust
fund forms apprenticeship agreements accounting Iedgers tax forms and superlntendent

and foreman darfy Iogs for all trades workers performrng work at or for a City and County of

. San Franmsco public work or lmprovement Such records shall lnclude the nhame, address and

Supervisor Chiu : . :
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|| social security number of each worker who worked on the project, including apprentices, his

| or he.r classification, a general description of the —Workyeach worker performed each day, the

rate of pay (including rates of contributions for, or costs assumed to provide fringe benefits),

daily and'weekly number of hours worked deductions made and actual wages paid Every

subcontractor who shall undertake the. performance of any part of a public work or

lmprovement shall keep a Ilke record of each person engaged in the executlon of the

subcontract

The contractor shall maintain weekly cert|f|ed payroll records for sumeSSlon o the

. awardlng department as required. The contractor shall be responsnble for the submission of -

payroll records of its subcontractors AIl certified payroll records shall be accompanied by a

statement of compllance sngned by the contractor |nd|cat|ng that the payroll records are

correct and complete, that the wage rates contained thereln are not less than those

determined by the San Francisco Board of Superwsors and that the classmcatlons set forth for

each employee conform with the work performed

All such records as described in this section shall at all tlmes be open to lnspectlon and -
examlnatlon of the duly authonzed offlcers and agents of the Clty and County of San’
Franmsco, including representatrves of the- Office o_f Labor Standards ‘Enforcement, _

| Sho'u‘ld:the department head .responslble for the public work or the Labor_Standards

Enforcement Officer determine that a contractor or subcontractor is not in compliance with the

{ 'requ1rements of this subsectlon the department head or the Labor Standards Enforcement

Officer shall issue written notification to the contractor or subcontractor mandatlng compliance

| W|thln not fewer than ten calendar days from the date of the notlflcatlon_._ Should the contractor ,

3 or subcontractor'fail-to comply as reqUired in the notification, the department head who

executed the contract or the Labor Standards Enforcement Officer may. lmpose a penalty of

$25.00 for each calendar day of noncompllance or portlon thereof, for each worker. Upon the
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reques_t of the responsible depariment h'e‘ad or the Labor Standards Enf_orcement Officer, the
Controller shall vl/ithhold these penaities from progress payments then due or to become due.

-(7) Additional Required Contract Provisions. Every public works contract ‘shall

I contain provisions stating that (1) the contractor will cooperate fully with the Labor Standards

Enforcement Offrcer and other City employees and agents authonzed to assrst in the

_ admlnlstratlon and enforcement of the prevallrng wage requrrements and other labor

standards imposed on public works contractors by the Charter and Chapter 6 of the San

-FranClsco Admlnlstratrve Code; (2) the contractor agrees that the Labor Standards
: Enforcement Officer and his or her desngnees in the performance of their duties, shall have

- the right to engage in random inspections.of 1ob sites and to have access to the employees of

the contractor; employee time sheets lnspectlon logs, payroll records and employee

'paychecks; (3) the contractor shall maintain a sign-in and sign-out sheet showing which

employee's are present on the job site; (4) the contractor shall prominently post at each job-
site a sign informing employees that the project is subject to the City's prevailing wage |

requurements and that these requnrements are enforced by the Labor Standards Enforcement ‘

~ Officer; and (5) that. the Labor Standards Enforcement Offtcer may audit such records of the
Jcontractor as he or she reasonably deems necessary to determine compliance wrth the

| prevalllng wage and other labor sta-ndards imposed by the Charter and th.ls Chapter on public

Worl_(s contractors. Failure to comply with these requirements may result in penalties and

- forfeitures consistent with California Labor Code s’ection 1776(g), as amended from time to

~time.

- (8) Non-complianCe with Wage VProvisions'—Penalties. ,
I (a)" Penalty' and Forfeiture. Any COntractor or subcontractor who sh_all fail or neglect to

pay to the several persons who shall perform labOr under any_ contract, subcontract or other

,arrangement on any public work or lmproyement as defined in this Chapter the highest

Supervisor Chiu =~
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| general prevalllng rate of wages as flxed by the Board of Superwsors under authonty of this

Chapter shall forfert and in the case of any subcontractor SO falllng or neglectlng to pay sard .

wage, the onglnal contractor and the subcontractor shall jorntly and severally forfeit to the Clty

‘and County of San Francisco back wages due plus the penal sum of $50 00 per day for each
| laborer, workman or mechanrc employed for each calendar day or portlon thereof, whlle they

_ shall be so employed and not paid said highest general prevallmg rate of wages, and in

addltlon shall be subject to the penaltles set forth in Artlcle V of this Chapter, mcludmg

_ debarment

(b) Enforcement. It.shall be the duty of the officer, board or commission under whose
Junsdlctlon said publ|c work or improvement is being carried on, made or constructed when
certifying to the Controller any payment which may become due under sand contract, to deduct

from said payment or payments the total amount of said forfelture provnded for in this -

. subsectlon In dolng so, the department-head must also notify in wrltlng the Labor Standards

Enforcement Offlcer of hls/her actlon The Labor Standards Enforcement Officer may also

" upon wntten notlce to the department head Who i is responsrble for the prolect certify to the

;‘Controller any forfeiture(s) to. deduct from any payment as provided for in this s-u-bseeﬂeﬁ

Subsectton 6 22(E)(8) Certlflcatlon of forfeitures under this subsectlon shall be made only upon |

1 an mvestngatron and audit by the responSIble department head or the Labor Standards

, Enforcement Offlcer and upon service of written notice to the contractor i-def‘l-ﬁﬁmg that zncludes

' zdentzﬁcatwn of the grounds for the forfeiture or forfeltures ( "Certzﬁcanon of Forfezture") The

audzt supporting the forfezture shall be appended to the Certzﬁcatzon of Fi 077”61ture but fazlure to .

append such documentatton shall not mvalzdate the Certtﬁcatzon Servtce of the Certtﬁcatzon of

, Forfezture shall be made by United States mazl and the date of servzce shall be the date of mazlmg

The Controller in lssumg any warrant for any such payment shall deduct from the amount
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| " which would otherwise be due on said payment or payments the amount of said forfeiture or

forfeituree as so certified.

(c) Recourse Procedure.

A_c_w

and/or a subcontractor may appeal from a Certzﬁcatlon of F orfelture The C ontroller shall adopt and

maintain rules and regulations for any appeal under this Sabseczion 6.22(E)(8)(c), which rules shall

generally znclude the following parameters for eﬁ?czent and effective due process

(I) Anv Appeal from Certification of Fon‘en‘ure shall be filed in writing by Ihe the contractor -

| and/or subcontractor ( referred to in thzs Subsection 6 22(EN8)(c), whether singular or plural, as the

"AQQellant") may—reqﬁest—a—he&rmg—mwrﬁmg within. 15 days of the date Of fhe—neﬂﬁe&&en—ef
forfeitnre service of the Certlﬁcatzon of Forfeiture. —Z%e—reqnest—sha-llbe—dﬁeeted—%@ Appellant shall file

- the Appeal from Cernﬁcanon of Forfeiture with the City Controller and serve a copy on the Labor

 Standards Enforcement Officer. Fallure by the contractor or subcontractor 1o submit a tlmer,

written requestjfe%a—heeﬁngAppeal from Certzﬁcatzon of Forfezture shall constltute concessmn to

the assesﬂﬁe-nt—&nd—ﬁhe erezture and the forfeiture shall be deemed final upon explratlon of the

I 15- day penod—

(i) The Oﬁice of Labor Standards Enforcement shall prornptly afford Appellant an opportunlty _ '

- fo meet and confer in good faith regarding possible resolutlon oﬁthe Certzﬁcatzon of Forfeiture in

advance of further proceedzngs under this S ubsectwn 6.22(EX8 )( Cc ) wzth the intention that such

»meetzng occur wzthzn 30 days of the date the Appeal from. Cemﬁcatlon of Forfezture is filed.

( i) After the expzratzon of 3 0 days followzng the date the Appeal from Certification of

F orfezture s ﬁled any partv may request in writing, wzz‘h concurrent notice to all other partzes that the

Controller appoznt a hearzng ofﬁcer to hear and deczde the appeal If no party: reauests appointment of

a hearing oﬁicer the Certzﬁcatzon of Forfeiture shall be deemed final on the 60" dav after the date the .

Appeal from Certification of Forfeiture is filed.
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| (# _) Within 15'dayS of receiving a preper written written request for appointment of a hearing

-ofﬁcer under Section 6. 22(E)(8)(c)(m ), the Controller shall appomt an zmgamal heanng officer and } |

_ zmmedzatelv nonfv the enforczng official and Appellant and their respectlve counsel or authorized

representative if any, of the appointment. The appointed hearing officer shall be an Administrative -

Law Judserwith at least teh vears ex| erie'nce with the City and not less than two years

experience in labor law, prevailing wage, and/or wage and hour matters; or shall be an

"

artorney with knowledge and not less than five year's y_‘ ears’ experience in labor law,

eenst-rueeen—la%e prevail-ing wage, ahd/or w_age and hour issues-matters. —andshallso-advise

(1-1-1— _) The' heanng officer shall promptly seta date for a hearlng " The hearlng must

‘ Commence within 45 days of the neﬁﬁeeﬂ-en—ef—t—he—aﬁpeﬁmeﬁ date the Controller notice of the

heanng oﬁlcer aggomtment, and conclude within 75 days of such ﬁoﬂﬁeaﬁeﬁnonce we-less—&l—l

' pa#aes—agree—te—a%—exfe&dedpeﬁed—]’he hearmg ofﬁcer shall conduct a fair and impartial evzdentlary

,hearzng in c_onformance wzth the time lzmztanons set forth in this subsectlon 6.22E(8)(c) and in the

rules and regulations. so as to avoid undue delay in the resolution of any appeal. Thé hearing officer

' shall havé the diséfetton to extend the times under this subsection 6. 22E{ 8) c) and any -time _‘

requzrements under the rules and regulations, only upon a showm;\7 of good cause.

(&% vi) J%e—eeﬂfmete%er—ﬁtbeeﬁﬁﬁeteﬁh&ll-#&%Aggellant has the burden of prOVIng bya

' Dreponderance of the evzdence that the basis for the Cemﬁcanon of Fi orfezture is incorrect, including

" any back wage and penalty assessment ﬁ—meeﬁ%et— assessments that are at issue in the appeal

(% vid) thhln 30 days of the conclusion of the hearlng, the hearing officer shall issue a. |

- written decnsmn affirming, modlfymg, or dlsmlssmg the essessment forfeiture. ‘The decision of

. the hearing offlcer shall consist of. flndmgs and a determlnatlon The hearmg officer's flndlngs

and determtnatlon shall be final.
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(w vul) -T—ke—een#&ete%e%ﬁbeei%etefA éllant may appeal a final determlnatron under -

this 'sectlon only by fllmg in the San FranCISco Superlor Court a petition for a wnt of mandate

_under California Code of Civil Procedure section 1084, et seq., as appllcable and as may be -

amended from time to time. _
. (d) Distribution of Forfeiture. The Controller shall withhold any forf_elture as provided '
in the foregoing 'paragraphs'until such time as either the contractor or subcontractor'has

conceded to the forfeiture or, in the event of an elajeeeeﬁ appeal, there is a determlnat|on no

longer subject to ]udlClal review. The Controller shall then distribute the amounts withheld i in

the following order: (1) the Labor Sta'ndards Enforcement Offrcer shall make #s best efforts to
distribute back wages Wlthhe|d to the mdrvndual workers ldentlfred as not having been paid the
proper wage rate; (2) the penal sums prowded for above shall inure to the benefrt of the

general fund of the City and County of San Francisco; (3) the Controller shall hold the balance

of anyback wages in escrow for workers whom the Labor‘Standards Enforcement folcer, .

despite his/her beSt efforts, cannot locate. In the event back wages are unclaimed for a period of

three vears, the Controller shall undertake administrative procedures for unclaimed funds in

- conformance with Government Code Section 50050, et seq., as may be amended from time to time.—'_Fwe

(F) Hours and Days of Labor '

' (1) Generally For the purpose of meetlng prevarllng conditions and enabllng

employers to secure a sufflment number of satlsfactory workers and artlsans no person

' performing labor or rendenng service in the performance of any contract or subcontract for

any publrc work or lmprovement as defrned in this Chapter shall perform labor for a longer |

~ period than five days (Monday through Friday) of eight hours each wrth two 10- mlnute breaks

per elght hour day, except ln those crafts i ln which a different work day or week now prevalls
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by agreement in pnvate employment. Any person worklng hours in addition to the above shall
be compensated in accordance with the prevalllng overtime standards and rates

(2 Noncompllance—Penaltles and Forfeiture. Any contractor or subcontractor who

shall V|olate any of the provisions of this subsection shall be'liable for the same penaltles and ‘-
forfeits as those specmed in Subsection 6. 22(E) of this: Chapter penaltres and forfeits shall be

ni appllcable for eachlaborer, mechanlc or artisan employed for each calendar day or portion

thereof whereon such laborer, mechanic or artisan is compelled or permitted to work more

than the-'days and hours spec-ified herein. The provisions of this subsection shall be made a -

-part -of all contracts and subcontracts for the construction of any public work or improvement.

- (3) Contracts Outsrde Clty and County In the event that any publ|c work or
rmprovement is to be constructed outsrde of the City and County of San FranC|sco and at such »
a distance therefrom that those engaged in performlng Iabor- on said publlc work or

|mprovement must under ordinary condltlons remaln at or.near the srte of said work or

| lmprovement when not actually engaged in the perlormance of labor thereon then the offrcer

board or commission responsible for the construction of sald public work.or rmprovement may,

in making speciﬁcatlons or letting contracts therefor, mal<e provision th_erein for days and-

' hours of labor beyo-nd the llmitatlons provided for in S,e'ction 6.22(F) of this Chapter' bUt not to

exceed e|ght hours in any one calendar day, or Six days in any calendar week. In the event
that emergency condltlons shall arise, maklng a change advisable during the performance of
any such-_c_o_ntract, or any portion thereof, the hours and days of labor may be extended
beyond the limits.hereinabove expressed; but not to exceed eight hours per d.ay,-'upon the

written authority of the officer, board or commission awarding such contract. Failure of}th_e |

contractor to perform such contract within the time provided shall not constitute an

i emergency

(G) Local lelng
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(1) Contract Requirements. Al construction contracts for public works or -

' improvements‘to be performed within the boundaries of the City and County of San Francisco

shall contain the followrng provisions: ‘ _

' Contractor agrees to make a good- farth effort, with the assistance of community
organlzatlons designated by the Clty or local labor union hiring halls to hire qualified
mdrvrduals who are residents of the City and County of San Francisco to comprise not less
than 50% of each contractor's total constructlon work force, measured in labor work hours,

and contractor promrses to glve specral preference to minorities, women n and economrcally

disadvantaged individuals.

-' COntractor shall keep', and provide to the City an accu'rate record sho'Wing the name,

place of residence, hours employed and per diem pay of each person employed by the.

-contractor lncludrng full-time, part-time, permanent and temporary employees

Contractor shall keep, and provrde to the City, an accurate record describing in detall
contractors good-faith efforts to secure employment of residents of the Clty and County of
San Francrsco ' '

A fallure to ablde by these contract provrsrons may result in the rmposrtlon of sanctions . |
and pena_ltres,_-_rnc_ludrng those provided for in San Francisco Admrnlstratrve Code Sectron
680. . o | o

| (2) Deflmtlons

"Qualn‘red lndrvrdual" shall mean an individual who (A) is ellglble for a certified

' appren_tlceshrp.program inan appllcable trade, (B) has completed a certified apprenticeship

program in an applicable trade; or (C) has completed comparable time in an applicable trade..
"lF'{'esident of the City and County,_'of San Francisco" shall mean an individual who is

domiciled, as defined by Section 200(b) of the California Election Code, within the boundaries

'Of_.the City and County during the entire time of the performance of the contract and who can
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verify his or h:er domicile,v upon requ'est- of the contractor or City, by producing documentation
such as a rent/lease agreement, telephone 'and. utility bills or payment receipts, a valid
California drrvers llcense or identification card, and/or any other similar, reliable ewdence that
verifies that the mdrvrdual is dom|crled wrthrn the Crty and County of San Francrsco
"Economically dlsadvantaged“ shall mean-an individual who has been unable to secure. |

employment in his or her trade for more than 20 working days in the past SIX months or

' | whose annual max1mum income falls W|th|n the i income limits establlshed by the Mayors

Offlce of Communlty Development for the Commun|ty Development Block Grant (CDBG)

programs

(3) Enforcement The Human nghts Commrssron shall be the City agency charged ;

with the monrtonng and enforcement of the provrsrons of this subsectlon

(H) Modlflcatrons—General Reqmrements If it becomes necessary in the .

I prosecutlon of any-publi¢c work or |mprovement under contract to make alterations or

modifications or to provnde for extras such alteratlons modrfrcaﬂons or extras shall be made

only on written recommendatron of the department head responsrble for the supervrsron ofthe

_contract, together with the approval of the Mayor or the Mayors desrgnee or the board or

commission, as appropnate to the department, and also the approval of the Controller except
as hereafter prowded The Mayor or. the board or commission, as appropnate to the.

de_partment, may delegate in wntl_ng the authority to_ approve such alterations, modrﬂcations or

~ extras to the department head, except as provided below. The Controller may delegate in

writing' the autherity to encumber funds from prior appropr‘iations for such alterations,
modrflcatrons or extras to the department head prior to the certlfrcatlon for payment Such
authorrty when granted will clearly state the I|m|tat|ons of the changes 1o be encompassed

(1) lncreasmg or Decreasmg Price. Alterations, modrflcatrons or extras inany

_contract, W_thh will increase or decrease the contract cost or scope, may be made or allowed

P
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o’nly on the written recommendation of the department head responsible for the supervision of

the contract stating the amount and basis for such increase or decrease. For any cUm_LtIative o

‘increase or decrease in price in excess of ten percent of the original contract price or scope,

the department head shall obtain the approval of the Mayor or Mayor's designee or the board
or commission as-appropriate and also the approval of the Controller notWithstanding any

'delegation provided for above.

(2) Extensions of Time. Upon finding that workqunder a construction contract cannot.

be 'completed within the specvified time because of an unavoidable delay as defined in the

'contract the department head may extend the t|me for completlon of the work. If the

cumulatlve extensrons of time exceeds ten percent of the original contract duratlon the

'department head shall first obtaln the approval of the Mayor the Mayors Desrgnee board or

commrssmn as approprlate to the department notwrthstandlng any delegatlon prowded for
above All tlme extensrons shall be in writing, but in no event shall any extensnon be granted
subsequent to the issuance of a certlfrcate of flnal completlon ' |

(@) Tlme Extenswn Not Walver of Clty‘s nghts, The»gra_nting of an extension of

time becaus'e of dnavoidable delays shall in no way Operate'as a waiver on the part of the City

and Co'unty or the department head, Mayor, board or commission of the right to collect

liqoidated' dama'ges for other delays or of the right'to collect other damages or of any other

rlghts to which the City and County is entltled _
(b) No ExtenSIon Granted When Contract Based on Time Estlmates When any

award of contract has been made in consrderatlon, in whole or in part, of the relative t|me :

_ eStimates of bidders for the completion of the work, no extension of t.ime may be granted;on :

suc‘h contract beyond-the time specified for completion, u-nless.the liquidated damages for

'each day the work is uncompleted beyond the specified 'time shall be collected; provided, |

however, that this shall not apply to unavoidable delays due to acts of God.
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(c) Avoidable and Unavoidable Delay; Limitation of Damages for Delay. The
department head administering the public work shall have the authority to specify in the

contract the delays-that shall be deemned avoidable or unavoidable. The City and County shall

-not pay damages or compensation of any 'kind to a contractor because of delays inthe

progress of the work, whether such delays be avoidable or unav0|dable prowded however,
the Clty and County may pay for (1) delays caused to the contractor by the City and County
and (2) such unavondable delays as may be specifically stated +in the contract Such latter -
delays will be compensated for.only under the condltlons specn‘led in the contract

“(d) Notice of Delay Requrred The contractor shall promptly notlfy the department

head in wntlng, of all antlcrpated delays in the prosecutlon of the work and in any event,

promptly upon the occurrence of a delay, the notice shall constltute an appllcatlon for an

 extension of tlme only if the notlce requests such extension and sets forth the contractors
' estlmate of the addltlonal tlme requnred together with a full recrtal of the causes of unavondable
' delays relied upon The department head may take steps to prevent the occurrence or _'

contlnuance of the delay, may claSS|fy the delay as av0|dable or unavordable and may

determme to what extent the completlon of the work is delayed thereby.
(l) L|qu1dated Damages Any contract may provide a time wrthln which the contract

work or porhons thereof, shall be completed and may provide for the payment of agreed

liquidated damages to the Clty and County for. every calendar or worklng day thereafter dunng

"whlch such work shall be uncompleted

(J) Retentlon of Progressrve Payments Any contract may provrde for progressrve
payments if the Advertlsement For B|ds shall s0 specrfy Each progress payment shall
constltute full compensatlon for the value of work pen‘ormed and materlals furnished fora’
specrfled penod less amounts W|thheld asa result of dispute or as requwed by law.

(1) From every progress payment, the City shall hold 10 percent in retention.
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| (2) if the department head'responsible for thve public work determines that the contract

is 50 percent or more complete that the contractor is making satlsfactory progress, and that :

there is no specific cause for greater wrthholdrng, the department head upon the written

request of contractor, may authorlze one of the following two optrons (a) the Clty shall release

| part of the retention to the contractor so that the amount held. m retentlon by the City, after

release to the contractor, is _reduced to an-amount not less than 5 percent of the total value of

the labor and materials furnished, and the City shall proceed to retain S.percent ofany

| "subsequen't progress payment under the contract; or (b) the City shall conti'nue to hold the

already withheld retentlon amount, up to 5 percent of the total contract pnce and shall not

deduct further retentlon from progress payments.

(3) The .department head shall authorize the release of retention; in whole or in part, |

for work completed by subcontractors ce:rtifled' by the HRC as LB Es. The department head

shall d.o S0 Only'upon a written request by the contractor certifying (i) the work by the certified

LBE subcontractor is completed and satlsfactory (u) the total final amount pald to the certlfred __

" LBE sub_contractor and (iii) the amount of retention assocrated wrth the work pertormed by the

| certified l.BE subcont’ractor' Following'a release of such.-'retention and”ln‘ orde'r.tocal0ulat\e

 retention and retentlon wrthholdrng from further progress payments, the Crty will reduce the
'total retentron reqwred under the foregorng paragraphs (1) and (2) by the amount paid to the

| certlfled LBE subcontractor(s) for whom the City released the retention. The release of |
retentron under this subparagraph shall not reduce the responS|b|l|t|es or liabilities of the

' contractor or lts surety under the contract or applrcable law For any contract awarded under

this Chapter prlor to the enactment of this subparagraph a department head may in his or her

.|l sole discretion rncorporate this subparagraph by change '

(4) The department head shall authorlze the release of retention, in whole orin part

for work completed by subcontractors under any publlc work contract awarded under this
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' _charges

'Chapter_ with a construction duration of more than two years.,The department head shall do S0

only upon a V\rritten'_request by the contractor certifying (i) the work by the subcontractor is

complete__d'and satisfactory:(ii) the total final amount paid to the subcontractor and ('iii)-the

amount of retention associated with the work performed by the subcontractor. The City may

issue the retention within six months of the date of the request. Folfowing a re‘le'ase of such

" retention, and in order to calculate retention and retention withholding from further progre'ss

payments the Clty will reduce the totaI retentron requlred under. the foregorng paragraphs (1)

- and (2) by the amount pald to the subcontractor(s) for whom the City released retention. The
release of retentlon under this subparagraph shall not reduce the responsrbllltres or Irablhtres |

~of the contractor or its surety under the contract or appllcable Iaw For any contract awarded
-under this Chapter prior to the enactment of th|s subparagraph with a constructlon duration of
_' more than two years a department head may in his or her sole dlscretlon |ncorporate thrs o

| subparagraph by change order L

(5) Retentron shall be wrthheld solely for the benefrt and protectlon of the City,

(6) The City shall release retentlon to the contractor upon the followrng condrtrons (a)

' the contractor has reached final completlon under the contract terms and condltlons and (b)

| _ the contract rs free of offsets by the City for liquidated damages defectlve work and the l|ke

and is free of stop. notlces forfeltures and other charges. When the department head

responsrble for the public work or his/Her designee determines that the contract is 98 percent

or more complete the department head or hls/her desrgnee may reduce retention funds to an

N amount equal to 200 percent of the estlmated value of work yet to be completed, provrded that |

the contract is free of offsets b}y the Clty and is free of stop notices, forfeltures, and other

(7) In no event shall the Clty be liable for interest or charges arising out of or relatlng to

the date the Clty issues any progress payment or the date the City releases aII or part of the
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- retention, except that the City will pay- rnterest at the legal rate, as set forth in sectron

685 010(a) of the California Code of Crvrl Procedure as that section may be amended from

time to time, on any rmproperly wrthheld amounts commencrng no earlrer than 90 days after

the date the City should have made any progress payment or released all or part of the

| retention Under no circumstances shall the legal rate of interest paid by the City under this
“ provision exceed 1 0 percent per annum The payment of interest under this provision is the -

_lrmrt of the Crtys liability with respect to any claim for interest on lmproperly wrthheld amounts

(K) Inspectlon and Acceptance of Completed Work Flnal Payment. The

.department head authorized to execute any contract for publrc works or lmprovements shall

be responsible for the rnspectron and acceptance of such work on completron Such -

: acceptance shall be in writing and shall include the certn‘rcate of the department head
A concerned that the work covered by the contract has been fully and satrsfactonly completed in

| accordance wnth the plans and specrfrcatrons therefor Recerpt of copy of such acceptance in |

wntrng shall constrtute the Controller's authonty to complete any payments due the contractor

under the contract prov1ded that the Controller may make such additional investigation or .

" rnspectlon as is provrded by Admrnrstratrve Code Sectron 10.07.

L) Termrnatron for Convemence In all contracts for the construction of any publrc

work or rmprovement the department head authorized to execute any contract for any public

~ work or improvement may include in the specrfrcatlons settrng forth the terms and conditions

| _. forthe perlormance of the contract a provision that the Clty and County may terminate the

' perlormance of work under the contract whenever the department head shall determine, with
'the approval of the Mayor, the Mayor's designee or the board or commission concerned, that

: such termrnatron IS in the best rnterest of the City and County Any such termrnatron shall be

- effected by delivery to the -contractor of a notice of termination spec'n‘yrzng the extent to which

performance of work under the contract is terminated and the date upon' which such
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termi-nation becomes effective The department head is hereby authorized to include within
such construction contract the appropnate language to implement this subsectlon
(M) Articles Not to be Prison Made. No artlcle furnished under any contract

awarded under the provnsrons of this Chapter shall have been made ina prison or by convict -

labor except for artlcles made in pnsons or by convicts under the supervision and control of
| ~ the California Department of Corrections and Ilmited to articles for usée by the C|ty and

' Countys detentron facilities.

(N) Employment of'Apprentices All construction contracts awarded under this

‘Chapter shall require the Contractor to comply with the reqmrements of the State

Apprenticeship Program (as set forth in the California Labor Code, Division 3, Chapter4
[commencmg at Section 3070] and Section 1777.5), as it may be amended from time to time,

and shall requnre the Contractor 1o include in its subcontracts the obligation for subcontractors

to comply with the requrrements of the State Apprenticeship Program.

(O) Safety All construction contracts awarded under this Chapter shall require the

' Contr_actor and aII of its subcontractors to abide by the applicable Occupational Safety and

Health statutes and regulations

Addrtionally, aII construction contracts awarded under this Chapter shall require the :

,Contractor and all of its subcontractors to abide by the requirements of Adminlstrative Code

Section 64 1 prohlbiting masonry dry cutting and masonry dry-gnnding, wnth exceptions

(P) Claims ‘The City shall conS|der only those claims for additlonal payment under a

__publlc work contract that are certified and that conform to' the contract requ1rements for claims,

pncrng, and schedule

(1) Claims by Contractors The contractor shall certrfy under penalty of perjury that |

I (a) the claim is made in good farth (b) the supporting data are accurate and complete to the:

best of Contractors knowledge and bellef and (c) the amount request accurately reflects the
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Contract ad]ustment for whrch the Contractor belreves the City is Ilable An rndrvrdual or officer

' authorrzed to act on behalf of the Contractor shall execute the certification.

(2) Claims by Subcontractors Subcontractors at any tier are. not third- party

beneflcranes of any Contract awarded under this Chapter. The Crty shall not consrder adirect

claim by any subcontractor A Contractor presentrng to the City any claim on behalf of a

subcontractor must certrfy the subcontractors claim in the same manner the Contractor would _

certify its own claim under the fo_regorng paragraph (1).

APPROVED AS TOFORM: '
DENNIS J. HERRERA, City Attorney

By: e %//Z”/
- MARIE C.BLITS - ,
Deputy City Attorney
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