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o AMENDED IN BOARD
FILE NO. 170441 ‘ 6/20/2017 ORDINANCE NO. 140-17

[Health Code - Banning the Séle of Flavored Tobacco Products]

Ordinance amending the Health Code to prohibit tobacco retailers from selling flavored

tobacco products, including menthol cigarettes.

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in sm,qle underlme ztalzcs Times New Roman font.
Deletions to Codes are in .
Board amendment additions are in double-underlined Arial font
Board amendment deletions are in strikethrough-Ariatfont.
Asterisks (* * * *)indicate the omission of unchanged Code

~ subsections or parts of tables.

Be it ordained by the People of the City and County of San Francisco:

Section 1. The Health Code is hereby amended by adding Article 19Q, entitled
“Prohibiting the Sale of Flavored Tobacco Products,” consisting of Sections 19Q.1 through

19Q.8, to read as follows:

ARTICLE 190: PROHIBITING THE SALE OF FLAVORED TOBACCO PRODUCTS

SEC. 190.1. FINDINGS.

(a) Tobacco use remains the leading cause of preventable death in the United States. killing

more than 480,000 people each vear. It causes or contributes to many forms of cancer, as well as heart

disease and respiratory diseases, among other health disorders. Tobacco use remains a public health

crisis of the first order, in terms of the human suffering and loss of life it causes, the financial costs it

imposes on society, and the burdens ii places on our health care system. The financial cost of tobacco .

use in San Francisco alone amounts to $380 million per vear in direct health care expenses and lost

productivity.

Supervisors Cohen,; Safai, Breed, Farrell, Sheehy, Tang, Yee
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(b) Flavored tobacco products are commonly sold by California tobacco retailers. For

example: 97.4% of stores that sell cigarettes sell menthol cigarettes: 94.5% of stores that sell little

cigars sell them in flavored varieties: 84.2% of stores that sell electronic smoking devices sell flavored

varieties; and 83.8% of stores that sell chew or snus sell flavored varieties. 70% of tobacco retailers

within 1,000 feet of San Francisco schools sell flavored tobacco products other than menthol

cigarettes, and nearly all sell menthol cigarettes.

(¢c) Each day, about 2,500 children in the United States try their first cigarette; and another

400 children under 18 vears of age become new regular, daily smokers. 81% of youth who have ever

used a tobacco product report that the first tobacco product they used was flavored. Flavored tobacco

products promote youth initiation of tobacco use and help young occasional smokers to become daily

smokers by reducing or masking the natural harshness and taste of tobacco smoke and thereby

increasing the appeal of tobacco products. As tobacco companies well know, menthol, in particular,

cools and numbs the throat to reduce throat irritation and make the smoke feel smoother, making

menthol cigarettes an appealing option for youth who are initiating tobacco use. Tobacco companies

have used flavorings such as mint and wintergreen in smokeless tobacco products as part of a

“eraduation strategy” to encourage new users to start with tobacco products with lower levels of

nicotine and progress to products with higher levels of nicotine. It is therefore unsurprising that young

people are much more likely to use menthol-, candy- and fruit-flavored tobacco products, including not

just cigarettes but also cigars, cigarillos, and hookah tobacco, than adults. Data from the National

Youth Tobacco Survey indicate that more than two-fifths of U.S. middle school and high school smokers

report using flavored little cigars or flavored cigarettes. Further, the Centers for Disease Control and

Prevention has reported a more than 800% increase in electronic cigarette use among middle school

and high school students between 2011 and 2015. Nicotine solutions, which are consumed via

electronic smoking devices such as electronic cigarettes, are sold in thousands of flavors that appeal to

vouth, such as cotton candy and bubble gum.

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee
BOARD OF SUPERVISORS Page 2
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(d) Much as young people disproportionately use flavored tobacco products including menthol

cigarettes, the same can be said of certain minority groups. In one survey, the percentage of people

who smoke cigarettes that reported smoking menthol cigarettes in the prior month included, most

dramatically, 82.6% of Blacks or African-Americans who smoke cigarettes. The statistics for other

groups were: 53.2% of Native Hawaiians or Other Pacific Islanders who smoke cigarettes; 36.9% of

individuals with multiracial backgrounds who smoke cigarettes: 32.3% of Hispanics or Latinos who

smoke cigarettes; 31.2% of Asians who smoke cigarettes: 24.8% of American Indians or Alaska Natives

who smoke cigarettes; and 23.8% of Whites or Caucasians who smoke cigarettes. People who identify

as LGBT and young adults with mental health conditions also struggle with disproportionately high

rates of menthol cigarette use. The disproportionate use of menthol cigarettes among targeted groups,

especially the extremely high use among African-Americans, is troubling because of the long-term

adverse health impacts on those groups.

(e) Between 2004 and 2014, overall smoking prevalence decreased, but use of menthol

cigarettes increased among both voung adults (ages 18-25) and other adults (ages 26+). These

statistics are consistent with the finding that smoking menthol cigarettes reduces the likelihood of

successfully quitting smoking. Scientific modeling has projected that a national ban on menthol

cigarettes could save between 300,000 and 600,000 lives by 2050.

SEC. 190.2. DEFINITIONS.

For purposes of this Article 190, the following definitions shall apply:

“Characterizing Flavor” means a Distinguishable taste Or aroma or both, other than the taste

or aroma of tobacco, imparted by a Tobacco Product or any byproduct produced by the Tobacco

Product. Characterizing Flavors include, but are not limited to, tastes or aromas relating to any fruit,

" chocolate, vanilla, honey, candy, cocoa, dessert, alcoholic beverage, menthol, mint, wintergreen, herb.,

or spice. A Tobacco Product shall not be determined to have a Characterizing Flavor solely because

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee .
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of the use of additives or flavorings or the provision of ingredient information. Rather, it is the

presence of a Distinguishable taste or aroma or both, as described in the first sentence of this

definition, that constitutes a Characterizing Flavor.

“Cigarette” has the meaning set forth in 21 U.S.C. § 387(3), as may be amended from time to
time.

“Constituent” means any ingredient, substance, chemical, or compound, other than tobacco,

water, or reconstituted tobacco sheet that is added by the manufacturer to a Tobacco Product during

the processing, manufacture, or packing of the Tobacco Product.

“Director” has the meaning set forth in Health Code Section 19H.2.

“Distinguishable” means perceivable by either the sense of smell or taste.

V“Establishment” has the meaning set forth in Health Code Section 19H.2.

“Flavored Cigarette” means a Cigarette that contains a Constituent that imparts a

Characterizing Flavor.

“Flavored Tobacco Product” means any Tobacco Product, other than a Cigarette, that

contains a Constituent that imparts a Chara»cterizin,g7 Flavor.

“Labeling” means written, printed, pictorial, or graphic matter upon any Tobacco Product or

any of its Packaging.

“Packaging” means a pack, box, carton, or container of any kind or, if no other container, any

wrapping (including cellophane) in which a Tobacco Product is sold or offered for sale to a consumer.

“Tobacco Product” has the meaning set forth in Health Code Section 19H.2.

SEC 190.3. SALE OR DISTRIBUTION OF FLAVORED TOBACCO PRODUCTS

PROHIBITED.
{a) The sale or distribution by an Establishment of any Flavored Tobacco Product is
prohibited.

Supervisors Cohen; Safal, Breed, Farrell, Sheehy, Tang, Yee
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(b) There shall be a rebuttable presumption that aA Tobacco Product, other than a

Cigarette, is presumed-to-be a Flavored Tobacco Product if a Manufacturer or any of the

Manufacturer’s agents or employees, in the course of their agency or employment, has >

{1y made a statement or claim directed to consumers or to the public that the

Tobacco Product has or produces a Characterizing Flavor, including, but not limited to, text, color,

and/or images on the product’s Labeling or Packaging that are used to explicitly or implicitly

communicate that the Tobacco Product has a Characterizing Flavor—et

SEC 190.4. SALE OR DISTRIBUTION OF FIAVORED CIGARETTES PROHIBITED.

(a) The sale or distribution by an Establishment of any Flavored Cigarette is prohibited.

(b) There shall be a rebuttable presumption that aA Cigarette is q

Flavored Cigarette if a Manufacturer or any of the Manufacturer’s agents or employees, in the course

of their agency or employment, has +

4 made a statement or claim directed to consumers or to the public that the

Cigarette has or produces a Characterizing Flavor, including, but not limited to, text. color, and/or

images on the product’s Labeling or Packaging that are used to explicitly or implicitly communicate

that the Cigarette has a Characterizing Flavor-or

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee
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SEC. 190.5. ADMINISTRATIVE REGULATIONS.

The Director may adopt rules, regulations, or guidelines for the implementation and

enforcement of this Article 190.

SEC. 190.6. ENFORCEMENT.

The Director, or his or her designee, may enforce Sections 190.3 and 190.4 pursuant to

Articles 19 et seq. of the Health Code, including but not limited to Article 19H.

SEC 190.7. NO CONFLICT WITH FEDERAL OR STATE LAW.

Nothing in this Article 19.0 shall be interpreted or applied so as to create any requirement,

power, or duty that is preempted by federal or state law.

SEC. 190.8. SEVERABILITY.

If any section, subsection, sentence, clause, phrase, or word of this Article 190, or any

application thereof to any person or circumstance, is held to be invalid or unconstitutional by a court

of competent jurisdiction, such decision shall not affect the validity of the remaining portions or

applications of the Article. The Board of Supervisors hereby declares that it would have passed this

Article, and each section, subsection, sentence, clause, phrase, and word not declared invalid or

unconstitutional without regard to whether any other portion of this Article or application thereof

would be subsequently declared invalid or unconstitutional.

Section 2. The Health Code is hereby amended by adding Section 19H.14-2, to read

as follows:

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee
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SEC. 19H.14-2. CONDUCT VIOLATING HEALTH CODE ARTICLE 190 (PROHIBITING j
THE SALE OF FLAVORED TOBACCO PRODUCTS).

{a) Upon a decision by the Director that the Permittee or the Permittee’s agent or emplovee

has engaged in any conduct that violates Health Code Section 190.3 (Sale or Distribution of Flavored

Tobacco Products Prohibited), the Director may suspend a Tobacco Sales permit as set forth in Section

19H.19. | | |

(b) Upon a decision by the Director that the Permittee or the Permittee’s agent or employee

has engaged in any conduct that viplates Health Code Section 190.4 (Sale or Distribution of Flavored

Cigarettes Prohibited), the Director may suspend a Tobacco Sales permit as set forth in Section

I19H.19.

(c) The Director shall commence enforcement under this Section 19H.14-2 by serving either

a notice of correction under Section 19H.21 or a notice of initial determination under Section 19H.22

of this Article 19H.

V4
/
/4
/7
/4
V4
/4
/.
/4
/4
V4
/4

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee
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Section 3. Effective and Operative Dates.

(a)  This ordinance shall become effective 30 days after enactment. Enactment
occurs when the Mayor signs the ordinance, the Mayor returns the ordinance unsigned or
does not sign the ordinance within ten days of receiving it, or the Board of Supervisors
overrides the Mayor’s veto of the ordinance.

(b)  This ordinance shall become operative on JanuaryApril 1, 2018.

APPROVED AS TO FORM:
DENNIS.J. HERRERA, City Attorney

By: ” AL ﬂ&ry\/‘p

hne Pearson
Deputy City Attorney

n\legana\as2017\1700412\01200817.docx

Supervisors Cohen; Safai, Breed, Farrell, Sheehy, Tang, Yee i
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City and County of San Francisco City Hall
1 Dr. Cariton B. Goodlett Place

Tails San Francisco, CA 941024689

Ordinance

File Number: 170441 Date Passed: June 27, 2017

Ordinance amending the Health Code to prohibit tobacco retailers from selling flavored tobacco
products, including menthol cigarettes.

June 14, 2017 Public Safety and Neighborhood Services Committee - AMENDED, AN
AMENDMENT OF THE WHOLE BEARING SAME TITLE

June 14, 2017 Public Safety and Neighborhood Services Committee - RECOMMENDED
AS AMENDED ‘

June 20, 2017 Board of Supervisors - AMENDED, AN AMENDMENT OF THE WHOLE
BEARING SAME TITLE
Ayes: 9 - Breed, Cohen, Fewer, Peskin, Ronen, Safai, Sheehy, Tang and Yee

Excused: 2 - Farrell and Kim

"June 20, 2017 Board of Supervisors - PASSED ON FIRST READING AS AMENDED
Ayes: 9 - Breed, Cohen, Fewer, Peskin, Ronen, Safai, Sheehy, Tang and Yee
Excused: 2 - Farrell and Kim )

June 27, 2017 Board of Supervisors - FINALLY PASSED

Ayes: 11 - Breed, Cohen, Farrell, Fewer, Kim, Peskin, Ronen, Safai, Sheehy,
Tang and Yee

File No. 170441 I hereby certify that the foregoing
Ordinance was FINALLY PASSED on
6/27/2017 by the Board of Supervisors of
the City and County of San Francisco.

Angela Calvilio
Clerk of the Board

.~

( f Date Approved

City and County of San Francisco Page 2 Printed at 12:01 pr on 6/28/17
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FILE NO. 170441

REVISED LEGISLATIVE DIGEST
(6/20/2017, Amended in Board)

[Health Code - Banning the Sale of Flavored Tobacco Products]

Ordinance amending the Health Code to prohibit tobacco retailers from selling flavored
tobacco products, including menthol cigarettes

Existing Law

Federal law bans the manufacture of cigarettes with characterizing flavors, other than the
flavor of menthol and tobacco. Federal law does not ban the manufacture of menthol
cigarettes or flavored tobacco products other than cigarettes.

Amendments fo Current Law

The proposed ordinance amends the Health Code to prohibit local tobacco retailers from
selling flavored tobacco products. The tobacco products that would be subject to the
prohibition on sale would include, but not be limited to, flavored cigarettes, including menthol
cigarettes, flavored cigars, flavored smokeless tobacco, flavored shisha, and flavored nicotine
solutions that are used in electronic cigarettes.

The ordinance defines a flavored tobacco product as a tobacco product that contains a
constituent that imparts a characterizing flavor. The ordinance would create a presumption
that a tobacco product is flavored if the tobacco manufacturer makes a statement or claim that
the product has a characterizing flavor. For example, if the packaging in which a tobacco
product is sold is printed with the word “grape” or with an image of grapes, the tobacco
product would be presumed to be flavored, and subject to the restriction on sale.

Violation of the ordinance would be punishable by a suspension of the retailer’'s tobacco
license.

Background Information

Tobacco use remains the leading cause of preventable death in the United States, killing
more than 480,000 people each year. It causes or contributes to many forms of cancer, as
well as heart disease and respiratory diseases, among other health disorders. The financial
cost of tobacco use in San Francisco alone amounts to $380 million per year in direct health
care expenses and lost productivity.

Although federal law prohibits the manufacture of flavored cigarettes, it does not ban menthol
cigarettes or other types of flavored tobacco products, which are widely available in flavors

BOARD OF SUPERVISORS Page 1
2694
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like bubble gum, cotton candy, banana, cherry and vanilla. Each day, about 2,500 children in
the United States try their first cigarette, and another 400 children under 18 years of age
become new regular, daily smokers. -81% of youth who have ever used a tobacco product
report that the first tobacco product they used was flavored. '

- Flavored tobacco products promote youth initiation of tobacco use and help young occasional
smokers to become daily smokers by reducing or masking the natural harshness and taste of
tobacco smoke and thereby increasing the appeal of tobacco products. Menthol, in particular,
cools and numbs the throat to reduce throat irritation and make the smoke feel smoother,
making menthol cigarettes an appealing option for youth who are initiating tobacco use.
Young people are much more likely to use menthol-, candy- and fruit-flavored tobacco
products, including not just cigarettes but also cigars, cigarillos, and hookah tobacco, than
adults.

Much as young people disproportionately use flavored tobacco products including menthol
cigarettes, the same can be said of certain minority groups. In one survey, the percentage of
people who smoke cigarettes that reported smoking menthol cigarettes in the prior month
included, most dramatically, 82.6% of Blacks or African-Americans who smoke cigarettes.
The statistics for other groups were: 53.2% of Native Hawaiians or Other Pacific Islanders
‘who smoke cigarettes; 36.9% of individuals with multiracial backgrounds who smoke
cigarettes; 32.3% of Hispanics or Latinos who smoke cigarettes; 31.2% of Asians who smoke
cigarettes; 24.8% of American Indians or Alaska Natives who smoke cigarettes; and 23.8% of
Whites or Caucasians who smoke cigarettes. People who identify as LGBT and young adults
with mental health conditions also struggle with disproportionately high rates of menthol
cigarette use. The disproportionate use of menthol cigarettes among targeted groups,
especially the extremely high use among African-Americans, is troubling because of the long-
term adverse health impacts on those groups.

Between 2004 and 2014, overall smoking prevalence decreased, but use of menthol
cigarettes increased among both young adults (ages 18-25) and other adults (ages 26+).
These statistics are consistent with the finding that smoking menthol cigarettes reduces the
likelihood of successfully quitting smoking. Scientific modeling has projected that a national
ban on menthol cigarettes could save between 300,000 and 600,000 lives by 2050.

n:\legana\as2017\1700412\01185740.docx
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City Hall
. 1 Dr. Carlton B. Goodlett Place, Room 244
BOARD of SUPERVISORS

San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227
MEMORANDUM
Date: August 4, 2017
To: Honorable Members, Board of Supervisors
From: ngela Calvillo, Clerk of the Board

Subject: Referendum Decision by Department of Elections

The Clerk’s Office is in receipt of the Certification for the Initiative Petition regarding the
“Referendum Against the City and County of San Francisco’s Ordinance Prohibiting the
Sale of Flavored Tobacco Products, Including Menthol Cigarettes” (Ordinance No. 140-17;
File No. 170441), dated August 4, 2017, from the Department of Elections.

The Department of Elections has completed a random sampling of 1,018 signatures of the
total 33,941 submitted, and indicates that the petition contains the minimum of 19,040 valid
signatures required to certify the petition; therefore, the petition has successfully passed its
review.

Please be advised that this matter will be agendized for reconsideration at an upcoming
Board meeting. If you rescind your decision of the Ordinance at this meeting, the matter
would be rescinded and the Ordinance would be killed. If you do not rescind your decision,
in whole or in part, your decision will be communicated to the Department of Elections
where they would place the matter on the June 5, 2018 ballot.

Unless a majority of the Board directs me otherwise, this matter will be placed on the next

Regular Meeting of September 5, 2017, pursuant to Charter, Section 14.102, and California
Elections Code, Section 9115(f).

2696



City and Couwy of San Francisco _
Department of Elections John Arntz, Director

HAND DELIVERED

Aug 4, 2017

ANGELA CALVILLO, CLERK OF THE BOARD
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102

RE: CERTIFICATION FOR THE INITIATIVE PETITION: Referendum Against the City and County of San Francisco’s

Ordinance Prohibiting the Sale of Flavored Tobacco Products, Including Menthol Cigarettes

Encloéed is a copy of the letter sent to the proponent of the above named petition, certifying that the pétition did contain
sufficient valid signatures to qualify for the next general, municipal, or statewide election occurring in the City and County of
San Francisco at any time after 90 days from the date of this certificate of sufficiency.

If you should have any questions or need additional information, please contact our Voter Services Manager Deborah
Brown at (415) 554-5665. ' :

Sincerely,

John Amtz
Director of Elections

Deborah Brown
Voter Services Manager

Encl. Copy of certified letter to proponent

Cc: Honorable Edwin Lee, Mayor
Dennis Herrera, City Attorney
John Amntz, Director of Elections

English (415) 554-4375 : Sfelections.org 3T (415) 554-4367
Fax (415) 554-7344 1 Dr. Catlton B. Goodlett Place: Espafiol (415) 554-4366
TTY (415) 554-4386 City Hall, Room 48, San Francisco, CA 94102 Filipino (415) 554-4310
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City and Coﬁ;ny of San Francisco , ,
.7 Department of Elections John Arntz, Director

Certified Mail : 7011 1940 0001 0678 3610

&

Aug 4, 2017

Joel §, Aurora
2350 Kemer Blvd., Ste 250
San Rafael, CA 84901

Ly =
= R
Re : Certification for the Initiative Petition “Referendum Against the City and County of San Francisco’s Ordinance

Prohibiting the Sale of Flavored Tobacco Products, Including Menthol Cigarettes”

The San Francisco Department of Elections has completed its review of a random sampling of 1,018 signatures of the total
33,941, as prescribed under California Elections Code section 9115 (a), that were submitted with the petition entitled
Referendum Against the City and County of San Francisco’s Ordinance Prohibiting the Sale of Flavored Tobacco
Products, Including Menthol Cigarettes. The Department’s review indicates that this petition contains at least the 19,040
valid signatures required to certify the petition. The total number of valid signatures required represents 10 percent of the
voters cast for Mayor in the November 2015 Consolidated Municipal Election.

Thus, | hereby declare that the number of valid signatures on Referendum Against the City and County of San
Francisco’s Ordinance Prohibiting the Sale of Flavored Tobacco Products, Including Menthol Cigarettes is sufficient
and | certify that the petition has successfully passed its review by this office.

If you should have any questions or need additional information, please contact our Voter Services Manager Deborah
Brown at (415) 554-5665.

Respectiully,
John Amtz
Director of Elections
)
- ST fe N
By:~ PP 2 -

“Deborah Brown
Voter Services Manager

Cc: Honorable Edwin Lee, Mayor
Dennnis Herrera, City Attorney
Angela Calvillo, Clerk of the Board of Supervisors
John Arntz, Director of Elections

English (415) 554-4375 Sfelections.org FR 3T (415) 554-4367

Fax (415) 554-7344 ' "1 Dr. Catlton B. Goodlett Place Espaidiol (415) 554-4366
TTY (415) 554-4386 City Hall, Room 48, San Francisco, CA 94102 Filipino (415) 554-4310
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\ City and County of San Francisco
Department of Elections
John Arntz, Director -

Receipt of Petition

Alisa Somevar
(name of individual delivering petition)

J

[, John Arntz, Director of Elections, on the above date received from

2,051  sectionsof Referendum Aqainst Health Code Banning the Sule of Fowored Tobacen
(number) ' (Name of Petition) :

Number of signaturés reported on this date is __ 33, 8 q4

Requirements for Submission;, e : "
A blank copy of the petition: ez =D
Letter of Authorization (If someone other than the proponent(s) is filing): ] _ S |

s
-

Contact Information for proponent(s):

Name Joe! Avrora

Address _2350 Kerner Bivd, Suite 250
San Rafoe! , CA 40904

Phone# _ (d15) 394 - 630D

{

JOHN ARNTZ
DIRECTOR OF ELECTIONS

By: %\LA\

Signature of Elections Clerk

Statewide 7] Date

Countywide . _ | # of Sections

Other : # of Sig.

Description (citcle one): Time Spent

recall, initiative, referendum
English (415) 554-4375 Sfelections.org H XX (415) 554-4367
Fax (415) 554-7344 1 Dx. Catlton B. Goodlett Place Espaiiol (415) 554-4366
TTY (415) 554-4386 City Hall, Room 48, Sﬁxégéancisco, CA 94102 . Filipino (415) 554-4310

Rev. 04.10.15



City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

AFFIDAVIT OF RECEIPT OF REFERENDUM PETITIONS
REGARDING THE
ORDINANCE AMENDING THE HEALTH CODE
BANNING THE SALE OF FLAVORED TOBACCO PRODUCTS

I, Angela Calvillo, Cletk of the Board of Supervisors, City and County of San
Francisco, do hereby acknowledge that upon prima facie review, there are
approximately 33,894 signatures filed in the Office of the Clerk of the Board
regarding the Referendum Against an Ordinance Passed by the Board of Supetvisors
amending the Health Code to prohibit tobacco retailers from selling flavored tobacco
prodﬁcts, including menthol cigarettes (Ofdjnance No. 140-17).

This 31st day of July, 2017

%

Cadedlle

ngela Calvillo
Clerk of the Board
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City Hall :
"1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

MEMORANDUM

Date:  July 31, 2017

To: John Arntz, Director, Department of Elections
From: é@ngela Calvillo, Cletk of the Board
Subject™ Referendum Petitions - Ordinance No. 140-17

Please find attached Referendum Petition against Ordinance No. 140-17 which was
~ received on Monday, July 31, 2017. In accordance with state and local laws, your
. office will have 30 days to validate and verify signatures on the petition.

- We would like to communicate your findings at the September 5, 2017 Board Meeting
and would appreciate if you could expedite this certification process.

Please contact me at (415) 554-5184 with any questions or concerns.

Thank you for your attention to this matter.

2701



www.LetsBeRealSF.org

July 31, 2017

VIA Hand Delivery _ s

John Arntz ‘ o
~ Director, Department of Elections =
City and County of San Francisco S
1 Dr. Carlton B. Goodlett Place
City Hall, Room 48

- San Francisco, CA 94102

Re:  Filing of the Referendum Petition Against Ordinance No. 140-17,
entitled, “Health Code - Banning the Sale of Flavored Tobacco”

Dear Mr. Arntz:

We hereby file this referendum petition against Ordinance Number 140-17, entitled,
“Health Code - Banning the Sale of Flavored Tobacco.” The referendum petition
consists of 2,651 sections, bearing a total of 33,894 signatures, in eight (8) sealed

boxes.

Let’s Be Real San Francisco hereby respectfully requests written confirmation of the
acceptance of the petition for filing as of today’s date, July 31, 2017.

Please contact the undersigned at jaurora@nmgovlaw.com or 415.389.6800 should
you have any questions concerning this filing. Please direct all mailed notices
concerning this filing to: 2350 Kerner Blvd,, Ste. 250, San Rafael, CA 94901.

el S. Adrora

Encl
Let’s Be Real San Francisco | 912 Cole St. #141, San Francisco, CA 94117 [ letsberealsf.org

_Paid for by Let’s Be Real San Francisco, A Coalition of Concerned Citizens
Supporting Freedom of Choice, Adult Consumers, Community Leaders, and
Neighborhood Small Businesses with Major Funding by R.J. Reynolds Tobacco
Company. Financial disclosuresygre available at sfethics.org.



Banning the Sale of Flavored Tobacco Products:
Economic Impact Report

Office of Economic Analysis
Item # 170441
June 13, 2017
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Introduction

e The proposed legislation amends the San Francisco Health Code to prohibit local tobacco
retailers from selling flavored tobacco products, including menthol cigarettes, flavored
chewing tobacco, and flavored liguids containing nicotine designed to be used with
electronic cigarettes.

e The law does not criminalize the possession or use of flavored tobacco, only its sale by
retailers within the city.

e Unflavored tobacco product sales would not be affected. Tobacco products are
considered to be flavored, if they are advertised as having a distinctive flavor.

e |f passed, the law would go into effect on January 2018.

e Retailers in San Francisco are required to possess a permit to sell tobacco. The only
penalty for violation of the ban is a potential of the suspension of tobacco sales permit,
at the discretion of Director of Public Health.

e The Office of Economic Analysis has determined that if enacted, the proposed ban could
have a material economic impact on the city’s economy.

Controller's Office ® Office of Economic Analysis
City and County of San Francisco
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History of Flavored Tobacco Bans at the Federal, State & Local Levels

e Flavored tobacco bans, including both traditional and electronic cigarettes, have become
increasingly common across the United States in recent years.

e On September 22, 2009, the FDA banned “characterizing flavors” in cigarettes such as an
herb or spice, including strawberry, grape, orange, clove, cinnamon, pineapple, vanilla,
coconut, licorice, cocoa, chocolate, cherry, or coffee.

* The ban was authorized by the FDA under the Family Smoking Prevention and Tobacco
Control Act, which is a part of a national effort by the FDA to reduce smoking in America.

e However, the FDA stopped short of prohibiting menthol in cigarettes or flavoring in other
tobacco products such as e-cigarettes, cigars, smokeless tobacco, etc. The FDA law,
however, does not prohibit states and localities from banning flavored tobacco products.

e On October 28, 2009, New York City banned the sale of most flavored tobacco products,
exempting only certain flavors.

e OnJuly 1, 2009 Maine banned the sale of flavored cigarettes & cigars in the state.

e On October 1, 2008, New Jersey banned the sale of flavored CIgarettes but exempted
menthol and clove cigarettes.

Controller's Office @ Office of Economic Analysis
City and County of San Francisco 3
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Use of Electronic Smoking Devices and Flavored Tobacco Products

e According to a 2016 study* the use of electronic smoking devices (e-cigarettes, e-
hookah, hookah pens, vape pens) has dramatically increased over the last few years.
Nationally, only 3.7% of adults currently use e-cigarettes but in California the rate is
5.8%. The breakdown of the CA rate by age shows that the prevalence rate is 9.4% for
young adults (aged 18-24) whereas the rate is 7.4% for smokers aged 25-44 and 2.6% for
smokers aged 45-65. Currently, no data is available at the county level but similar trends
are likely observed at the city level.

e The report also cited that nationally, e-cigarettes prevalence rate among high schoolers is
13.4% and is considered the most common tobacco product use; whereas the rate for
Californian youth (aged 12-17) was reported to be 13.7%. The study also showed that the
average (male & female) prevalence rate among 7th, 9th and 11t grader was 8.0%, 13.3%
and 15.4%, respectively.

* California Tobacco Facts and Figures: Over 25 Years of Tobacco Control in California, California Department of Public
Health, California Tobacco Control Program, October 2016.

https://archive.cdph.ca. gov/programs/tobacco/Documents/CDPH%2OCTCP%20Refresh/Research%ZOand%ZOEvaluatlon/Fac
15%20and%20Figures/2016FactsFigures-Web.pdf

Controller's Office e Office of Economic Analysis .
City and County of San Francisco 4
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Use of Menthol Cigarettes and Other Flavored Tobacco Products

e Menthol and other flavoring additives can mask the harshness and taste of tobacco, and
thus may particularly appeal to youths and potential new smokers.

o According to a 2016 study*, nationally, 70% to 80% of all current middle and high school
tobacco users have used at least one flavored tobacco product in the past 30 days.
Nationally, about 25% to 30% of cigarette smokers use menthol cigarettes. The study
also cited that 34.9% of adult California smokers usually smoke menthol cigarettes.

e The overall adult cigarette smoking rate for California was reported to be 11.6%; whereas
San Francisco rate was 10.1% which is about 15% lower than the state. No county level
rates are currently available for either menthol or e-cigarettes but it is likely that city
exhibits similarly 15% lower rate for menthol and e-cigarettes as well.

¢ The study also pointed out the menthol cigarettes are disproportionally smoked by
adolescents, African Americans, and individuals who identify themselves as LGBT. Over
55% of African American adults in California usually smoke menthol cigarettes.

* California Tobacco Facts and Figures: Over 25 Years of Tobacco Control in California, California Department of Public
Health, California Tobacco Control Program, October 2016.
https://archive.cdph.ca.gov/programs/tobacco/Documents/CDPH%20CTCP%20Refresh/Research%20and%20Evaluation/Fac
ts%20and%20Figures/2016FactsFigures-Web.pdf

Controlier's Office e Office of Economic Analysis
City and County of San Francisco 5
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Population and Number of Potential Teen and Adult Smokers in the City

e Based on information from the California Health Information Survey, and the CDC’s
Behavioral Risk Factors Surveillance System, and population information from the
Census, we estimate the following prevalence of cigarette and electronic cigarette use.

e Adults are more than twice as likely to smoke as to use electronic cigarettes, while teens

are nearly twice as likely to use electronic cigarettes as to smoke.

Cigarette Srh‘okérs (flavored and unflavored) . 1548 ;

Controller's Office e Office of Economic Analysis
City and County of San Francisco
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Estimated Sales of Flavored Cigarettes In San Francisco

e Based on the prevalence information on the previous page, the OEA has estimated the
value of flavored tobacco cigarettes that would be affected by the legislation at
approximately $50 million per year, as detailed in the table below.

e Much less research has been done on the consumption of electronic cigarettes, and we
- do not have an estimate of those sales in the city.

Cigarette Smokers (flavored and unflavored)

Average price of a pack of cigarettes

Total spending on affected ciga‘re‘ttes‘r($' M)

Controller's Office ® Office of Economic Analysis
City and County of San Francisco




Number and Composition of Affected Retailers in the City

* While we have estimates of the purchases made by San Francisco residents, we do not
know how many of those purchases are made at San Francisco retailers who would be
subject to the ban, as opposed to out-of-town or online retailers.

e Permitted tobacco retailers that sell cigarettes are required to pay the Cigarette Litter
Abatement Fee to the City, to offset the City’s cost of cleaning disposed cigarette butts.

¢ Inthe third quarter of 2016, the last quarter available, 726 local retailers paid the fee.
~ Other permitted retailers, who sell flavored tobacco but do not sell cigarettes, do not pay
the fee. '

e Most of these retailers are small convenience stores or gasoline stations that sell fewer
than 20 packs of cigarettes per day. We have no information on how many sell flavored
cigarettes that would be subject to the ban, though in general, the California Department
of Public Health reports that 35% of cigarettes sold are menthol-flavored, and thus would
be covered by the ban.

e Because the City does not levy a fee on the sales of electronic cigarettes or nicotine-
based liquids, we do not have any information on the sales of those products by San
Francisco retailers.

Controller's Office & Office of Economic Analysis
City and County of San Francisco 8
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Economic Impact Factors and Assessment

e The proposed ban on flavored tobacco products can be expected to have three primary
effects on the local economy:

1.

Reduction in tobacco product use: By reducing access to flavored tobacco products that are
particularly appealing to young people, it may reduce the future use of cigarettes and other
affected tobacco products. The reduction of cigarette smoking, in particular, would lead to long-
term health benefits. In this event, tobacco retailers would be harmed by reduced sales, but
consumers, other retailers, and the public sector would benefit from replaced retail sales,
improved health, and lower health care costs in the future.

Switching from affected to unaffected tobacco products: Because some nicotine products are
affected by the proposed ban, while others are not, existing users of flavored tobacco may
replace the consumption of flavored tobacco products with unflavored. This switching behavior
would likely occur most with cigarettes, since essentially all electronic cigarettes are affected. In
this event, there will be essentially no impact on either consumers or retailers, since sales of one
type of tobacco product would be replaced by another.

Switching from affected retailers to online or out-of-town retailers: Electronic cigarettes, are
widely available online, and our research suggests prices are roughly comparable to local
retailers. If consumers choose to buy online, there would be a net loss to local retailers and the
city’s economy, without any countervailing benefit.

* Owing to an absence of detailed data on tobacco consumption in the city, we are unable
to estimate the relative importance of these three responses to the legislation.

Controller's Office e Office of Economic Analysis

City and County of San Francisco
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Staff Contact

Asim Khan, Ph.D., Principal Economist
asim.khan@sfgov.org
(415) 554-5369

Ted Egan, Ph.D., Chief Economist
ted.egan@sfgov.org
(415) 554-5268

Controller's Office o Office of Economic Analysis
City and County of San Francisco
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CITY AND COUNTY OF SAN FRANCISCO
EpwiN M. LEE, MAYOR

OFFICE OF SMALL BUSINESS
SAN FRANCISCO REGINA DICK-ENDRIZZI, DIRECTOR

OFFICE OF SMALL BUSINESS

June 7, 2017

Ms. Angela Calvillo, Clerk of the Board
City Hall Room 244

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-4689

RE: BOS File No. 170441 [Health Code - Banning the Sale of Flavored Tobacco Products]
Small Business Commission Recommendation to the Board of Supervisors: Do not approve
Dear Ms. Calvillo,

On May 8, 2017, the Small Business Commission (SBC) voted (4-0, 2 absent, 1 recused) to
recommend that the Board of Supervisots not approve BOS File No. 170441.

The Small Business Commission is supportive of the health-related intent behind the legislation, but
questioned its implications and impact on San Francisco small businesses that sell tobacco products
and impact the tax revenue that is collect that helps to offset the impacts of the tobacco. The SBC
in general does not support outright bans as a means of achieving a policy objective, particularly
when the ban is applying a year 2000 regulatory model that does not account for current day
consumer behavior on where and how retail goods are purchased. The SBC noted that is best for
San Francisco small businesses and health policy goals to implement such regulation at the state
level.

One of the finding in this ordinance is to justify the need to ban flavored products is to reduce to
youth access to smoking. San Francisco and the state of California changed the legal age to
putchase tobacco from 18 to 21. The intent of these laws was to reduce youth access with a focus
on teenagers between ages 15 and 17". The SBC sent a recommendation “To Approve” the age
increase from 18 to 21.

San Francisco’s law went into effective June 1, 2016 and California’s law was effective June 9, 2016.
It has been one year since these laws became effective. The SBC noted that before enacting this
ordinance the Department of Public Health needs to report on whether the change in legal age from
18 to 21 has or has/not reduced youth access to tobacco products and becoming addicted. To
continue to site national data to justify the need to ban any tobacco product at the local level now or
in the future will not reflect the data and effectiveness of change in legal age in SF and California.

In the United States, California and Hawaii are the only 2 states where the legal age to purchase
tobacco is 21; 4 states have the legal age at 19; and the remaining 44 states and two territories have

! Institute of Medicine

OFFICE OF SMALL BUSINESS  SMALL BUSINESS COMMISSION
1 DR. CARLTON B. GOODLETT PLACE, ROOM 110, SAN FRANCISCO, CALIFORNIA 94102-4681
(415) 554-6408
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the legal age at 18.

Figure 1: U.S. Map of Tobacco Minimum Purchase Age
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The SBC noted that to achieve the health policy goal of this ordinance the definition of
“Establishment” needs to include online retailers and delivery apps based outside of SF. The law
does not prohibit individuals from online purchases or utilizing delivery apps of businesses outside
San Francisco; it does prohibit the sale and delivery of those products by San Francisco businesses
(whether in physical stores or on local business websites). Itis not logical that an individual located
in San Francisco is not be able to purchase from an online retailer in SF, but can purchase the same
product from an online retailer that is located outside of SF.

Flavored tobacco products can be easily purchased in Daly City and any other city easily accessible
to San Francisco boarders.

The SBC did note that while other cities are passing laws reducing access to flavored tobacco, these
cities do not have a full ban on all flavored tobacco products for all tobacco license holders and this
proposed ordinance does.

» New York City: There is a ban on flavored tobacco products, excluding menthol flavored
products.

« Chicago: Based retailers located within a 500 foot radius of an elementary, middle or
secondary school. Exception for a “Retail Tobacco Store” that derives more than 80% of its
gross revenue from the sale of loose tobacco, cigarettes, cigarillos, cigars, pipes, other
smoking devices and accessoties.

o Berkeley (600 foot buffer zone around K-12 schools). Effective Jan. 1, 2017

« Santa Clara County: Retailers only accessible to 21+ are exempted and can still sell flavored
tobacco products. The existing ordinance does not include flavored electronic cigarettes, and
the enforcement policy will not be applied to adult-only tobacco retailets.

+ Hayward: Banned new hookah lounges and vapor stores that sell e-cigarettes. Existing vapor
stores, hookah lounges, and businesses that sell tobacco would not be affected.

» Pending: Oakland the ordinance would prohibit all flavored tobacco products from being
sold in Oakland, except for stores that primarily sell tobacco and are off limits to people
younger than 18.

« Pending: San Leandro bans opening new hookah lounges and vapor stores that sell e-
cigarettes. The proposal to ban menthol cigarettes was put on hold.

OFFICE OF SMALL BUSINESS & SMALL BUSINESS COMMISSION
2
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Director’s Note:

Much of the flavored tobacco products can be purchased online without having to present ID at
purchase or delivery of the product. Cigarettes are not as easily purchased through an online retailer.
Attached are two receipts of products that I purchased online. I did not have to pay the 27.3%
tobacco tax that is required by the State of California for non-cigarette tobacco products. Because 1
wanted to test the ease of purchasing and delivery of these flavored tobacco products I paid a fairly
high shipping charge due to the small amount of items purchased. For this company purchasing
approximately $64.00 in product the base shipping cost is the equivalent to the 27.3% that and
individual would pay in tax for similar goods purchased in SF.

San Francisco is ground zero for app creation. People are becoming more accustom of being able to
purchase anything they want to through the fingertips of their phone and if it does not exist then it
will be created. It nafve to think that reducing access via brick and mortar will not spur the creation
of apps to fill the gap. Any additional legislation being considered to further restrict the access to
tobacco and cigarettes will definitely drive the creation of this market.

In summary the SBC recommends the Board of Supetvisors considet:

® Do an analysis on the effect of raising the legal purchase age from 18 to 21 do determine if it
does meet its object of reducing youth access and addition.

* Amend the law so that is also restricts any online sales and delivery of flavored tobacco
products into San Francisco.

Thank you for considering the Commission’s comments. Please feel free to contact me should you
have any questions.

Sincerely,

el

Regina Dick-Endrizzi
Director, Office of Small Business

cc: Malia Cohen, Board of Supervisors
Ahsha Safai, Board of Supervisors
London Breed, Board of Supervisors
Mark Farrell, Board of Supervisors
Jeff Sheehy, Board of Supervisors
Katy Tang, Board of Supervisors
Nicole Elliott, Mayor’s Office
Mawuli Tugbenyoh, Mayor’s Office
Lisa Pagan, Office of Economic and Workforce Development
Erica Major, Public Safety & Neighborhood Services Committee
OFFICE OF SMALL BUSINESS e SMALL BUSINESS COMMISSION
3
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1617-RBM-07

Youth Commission
City Hall ~ Room 345
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102~4332

(41b) 554-6446
(415) 554-6140 FAX
www.sfgov.org/youth_commission

YOUTH COMMISSION
MEMORANDUM
TO: Erica Major, Clerk, Public Safety & Neighborhood Services
FROM: Youth Commission
DATE: Wednesday, May 17, 2018
RE: Referral response to BOS File No. 170441 [[Health Code - Banning the Sale of

Flavored Tobacco Products]

At our Monday, May 8, 2017 meeting, the Youth Commission voted to support the following
motion:

To support BOS File No. 170441 — Ordinance amending the Health Code to prohibit
tobacco retailers from selling flavored tobacco products, including menthol cigarettes.

kdek

Youth Commissioners thank the Board of Supervisors for their attention to this issue. If you
have any questions, please contact our office at (415) 554-6446, or your Youth Commissioner.

Chair, Madeleine Matz
Adopted on May 15, 2017
2016-2017 San Francisco Youth Commission
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Somera, Alisa (BOS)

From: Ken Richard <nplnsolol@gmail.com>
Sent: Friday, June 30, 2017 11:37 AM

To: Somera, Alisa (BOS)

Subject: attn Ms. Angela Cavillo

I was wondering if there is any information available in the history of the menthol cigarette measure which
would lend support towards indicating that a net health benefit and expense reduction would accrue as a result
of measures passage?

I believe that there are rising health care costs as a result of reduced national tobacco consumption owing to the
principle of substitution in that for each percentage decline in adult tobacco consumption there has been a near
identical rise in the rate of obesity within the same population and time frame, 1997 - 2017. As one scale has
gone down, the other has gone up. Obesity, ironically, is purportedly medically more costly than are those
health care costs associated with smoking. There are similarities and disparities between the two activities in
that they are both oral, social, pleasurable, potentially compulsive, and may lend themselves to abuse. Smoking,
however, may act as an appetite suppressant. And, parents are less likely to share their cigarettes with their
offspring than they are to commonly share food with them, which would suggest modeling of unhealthy
consumption patterns at an earlier age and stage of development. Once someone reducing tobacco consumption
or quits smoking entirely, they may begin to receive health benefits near immediately. However, in the case of
obesity, even in the face of reduced calories a body may attempt to maintain an unhealthy composition owing to
the principle of physiological memory.

Owing to that, and the recent popularity of legislation opposing flavored tobacco sales, I was attempting to lead
up to the suggestion that the Board work its way towards reviewing current processed food labeling, with the
idea in mind that total calories should follow total ounces on the front of all such packages. But, it is a measure
which would actually require being taken up by the State. I appreciate the opportunity to speak before the
Board, earlier in this week, however, the atmosphere in the chamber is soured, either intentionally or
unwittingly by a few habitual characters. At any rate, if you have any study in your records that indicates global
net cost benefit analysis on the national level, owing to lessened tobacco consumption, and other than common
sense assumption, I hope you will pass it along.

Kenneth Richard

knnth_richard@yahoo.com
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Carroll, John (BOS)

From: Board of Supervisors, (BOS)

Sent: Thursday, June 22, 2017 8:09 AM

To: BOS-Supervisors; Carroll, John (BOS)

Cc: : Major, Erica (BOS)

Subject: FW: The Board: Are you aware of the difference between tobacco products and tobacco
products .

Categories: 170441

From: Bengt-Olof Wiberg [mailto:bengt-olof.wiberg@bowsolutions.se]

Sent: Wednesday, June 21, 2017 11:54 PM 7

To: Board of Supervisors, (BOS) <board.of.supervisors@sfgov.org>

Subject: Att: The Board: Are you aware of the difference between tobacco products and tobacco products

Dear Board members. It saddens me and and millions of people around the world to hear that you have

forbidden flavors in non combustion, smokeless tobacco products in what was once a liberal and intelligent city.

I trust you have heard about #tobaccoharmreduction. At least most of the rest of the world has.
In January 2017 the word health organization publish a frightening report stating the facts that tobacco cigarette
smoking causes 6 million dead at a cost for the world society of astronomical 1,1 trillion US dollars annually.

Vaping, snus, snuff and dip has never caused anyone's death and has not caused any cost for the health either.

By forbidding flavors, not only for cigarettes, but also for the above mentioned significantly less harmful
products you have therefore given smokers of traditional cigarettes an excuse to continue smoking these and
besides human tragedy by causing lung cancer and cardio vascular disease's it will also continue to be a huge
burdon of your health are budget. ’

I propose therefore that you make a clear distinction between the deadly tobacco smoking .and #harmreduction
products.

I also suggest that you examine the works of Dr Brad Rodu, professor at Louisville University.

Best regards

Bengt Wiberg
CEO & patent holder

B-O Wiberg Solutions AB
Liding6

Org.nr. 556922-7902

Tel. +46-760151082
www.bowsolutions.se
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www.facebook.com/Stingfreesnus

www.Stingfreesnus.com
info@bowsolutions.se

info@stingfreesnus.com

Tel: +46-760151082
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Carroll, John (BOS)

From: Board of Supervisors, (BOS)

Sent: Thursday, June 22, 2017 11:46 AM

To: ' ahall31@baker.edu; Carroll, John (BOS)
Cc: Maijor, Erica (BOS)

Subject: , FW: Regarding Eliquid Ban File No. 170441
Categories: 170441

Hello,

Thank you for your email. It has been forwarded to the Board Members and will be added to the Petitions and
Communications section of our July 11, 2017 agenda. Looping in the Public Safety and Neighborhood Services Clerk to
add it to the official file. '

Regards,

Board of Supervisors :

1 Dr. Carlton B. Goodlett Place, City Hall, Room 244
‘San Francisco, CA 94102-4689

Phone: (415) 554-7703 | Fax: (415) 554-5163
Board.of.supervisors@sfgov.org | 415-554-5184

From: Ashley Hall [mailto:ahall31@baker.edu]

Sent: Thursday, june 22, 2017 11:26 AM

To: Board of Supervisors, (BOS) <board.of.supervisors@sfgov.org>
Subject: Regarding Eliquid Ban

To whom it may concern,

As a smoker who was able to quit smoking due to vaping, it is a lifesaver. I was smoking since I was 18 and I
am almost 28. The delicious flavors that is in Eliquid is what helped me to quit smoking. Menthol, tobacco, and
similar flavors did not help me quit. It was my flavor Cinnamilk, which is a Creamy Cinnamon flavor.

Since quitting smoking, I can now climb stairs and play with my child with much better ease. The eliquid keeps
me from smoking. I honestly would end up going back to cigarettes if I didn't have any. I don't want those harsh
chemicals back in my lungs, but the patch and other techniques similar do not work. I will just end up going
back every time. ‘

With Eliquid, [ am able to use it for my oral and touch stimulation that I received during smoking.

Also, I am no longer exposed to first, second, or third hand smoke. My child is no longer under exposure of
second or third hand smoke. We do not get as sick as often, and our seasonal allergies do not impact us as much
- as they used to.

Please take time to consider that vaping is an appropriate method to quit smoking. If anything, it is helping keep
this kids off of smoking cigarettes. Preventing the sale of Eliquid will only increase smoking cigarettes,
including for teenagers. : .

Sincerely, a concerned mother,

Ashley Hall

Waterford, MI

(248) 979 -3948
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Carroli, John (BOS)

From: Board of Supervisors, (BOS)

Sent: Thursday, June 22, 2017 1:42 PM

To: cychcscooby@googlemall com

Cc: BOS-Supervisors; Carroll, John (BOS)
Subject: FW: Recent ban on ehqmds File No. 170441
Categories: 170441

Hello,

Thank you for your email. it has been forwarded to the Board Members and added to the Petitions and Communications

section of our July 11, 2017 agenda. Looping in the Public Safety and Neighborhood Services Clerk to add it to the official
file.

Regards,

Board of Supervisors

1 Dr. Carlton B. Goodlett Place, City Hall, Room 244
San Francisco, CA 94102-4689

Phone: (415) 554-7703 | Fax: (415) 554-5163
Board.of.supervisors@sfgov.org | 415-554-5184

Please complete a Board of Supervisors Customer Service Satisfaction form by clicking here.

The Legislative Research Center provides 24-hour access to Board of Supervisors legislation, and archived matters
since August 1998.

Disclosures: Personal information that is provided in communications to the Board of Supervisors is subject to disclosure under the
California Public Records Act and the San Francisco Sunshine Ordinance. Personal information provided will not be

redacted. Members of the public are not required to provide personal identifying information when they communicate with the
Board of Supervisors and its committees. All written or oral communications that members of the public submit to the Clerk's Office
regarding pending legislation or hearings will be made available to all members of the public for inspection and copying. The Clerk's
Office does not redact any information from these submissions. This means that personal information—including names, phone
numbers, addresses and similar information that a member of the public elects to submit to the Board and its committees—may
appear on the Board of Supervisors' website or in other public documents that members of the public may inspect or copy.

From: Chrisie Webb [mailto:cyclicscooby@googlemail.com]

Sent: Thursday, June 22, 2017 12:50 PM

To: Board of Supervisors, (BOS) <board.of.supervisors@sfgov.org>
Subject: Recent ban on eliquids

To whom it may concern..
I live in the UK. I smoked cigarettes and cannabis for 20 year's, then last November I bought a vape.

I tried a Strawberry flavoured eliquid, at full 18mg/ml strength, and stopped smoking THAT DAY ..
I haven't had a single cigarettes or joint since then... It worked OVERNIGHT... !!!!

2721




7 months later, I'm vaping 2mg/ml homemade eliquid, in various fruity flavours, and haven't looked back.. I
started reducing the nicotine strength within a month from 18mg, then 6mg to just 3mg..

Now I don't cough up 'gunk’ every morning, I feel more awake, energetic, and also sleep better..
I also haven't had a headache, something which has plagued my adult life..

The UK medical society has proven vaping to be 95% LESS HARMFUL than tobacco..

I only smoked cigarettes,as a means to an end, to get my nicotine 'fix'. I now realise the taste was horrible, even
disgusting, but the addiction made me carry on regardless..

If it wasn't for the flavoured eliquid, which are the same flavours used in food, and all approved by the FSA, I
probably wouldn't have quit smoking..

I think what you have done, banning flavoured eliquids is a crime against your own people, and a short sighted
‘approach to an I'll informed government..

Surely your only reason for this insane decision, is that you are bowing to the requests of the huge tobacco
industry at the cost of human lives and suffering of thousands of people from smoking related illnesses..

Vaping eliquid has just FOUR ingredients, only one of which is addictive, the nicotine. Again it's proven by the
highest medical professionals that on its own, nicotine is no more harmful than caffeine..

Cigarettes on the other hand have over a thousand very nasty poisons, which harm both the smoker and those
around them, unlike vaping...

I hope you read this in full and think about your decision. I am disgusted that you are prepared to directly kill
so many people for money, power, and friends at the golf club

Kind regards
A truly disappointed vaper and EX smoker
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Carroll, John (BOS)

From: Somera, Alisa (BOS)

Sent: Tuesday, June 20, 2017 9:53 AM

To: Carroll, John (BOS); Major, Erica (BOS)

Subject: FW: File No. 170441 - Public/Written Comment for Regular Meeting 6/20/17 Agenda ltem #15
Attachments: AAGA Public Comment File No 170441.pdf; Arab Cultural and Community Center Letter Re

Ordinance 170441.pdf

Categories: 170441

Please place in file and for next Board packet

Aluse Somero

Legislative Deputy Director

San Francisco Board of Supervisors

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102

415.554.7711 direct | 415.554.5163 fax
alisa.somera@sfgov.org

@
& Click HERE to complete a Board of Supervisors Customer Service Satisfaction form.

The Legislative Research Center provides 24-hour access to Board of Supervisors legislation, and archived matters since August 1998.

N AN

Disclosures: Personal information that is provided in communications to the Board of Supervisors is subject to disclosure under the
California Public Records Act and the San Francisco Sunshine Ordinance. Personal information provided will not be

redacted. Members of the public are not required to provide personal identifying information when they communicate with the
Board of Supervisors and its committees. All written or oral communications that members of the public submit to the Clerk's Office
regarding pending legislation or hearings will be made available to all members of the public for inspection and copying. The Clerk's
Office does not redact any information from these submissions. This means that personal information—including names, phone
numbers, addresses and similar information that a member of the public elects to submit to the Board and its committees—may
appear on the Board of Supervisors website or in other public documents that members of the public may inspect or copy.

From: Calvillo, Angela (BOS)

Sent: Tuesday, June 20, 2017 7:56 AM
To: Somera, Alisa (BOS) <alisa.somera@sfgov.org>

Subject: FW: File No. 170441 - Public/Written Comment for Regular Meeting 6/20/17 Agenda Item #15

For the file please.
Angela

From: Miriam Zouzounis [mailto:miriam.zouzounis@gmail.com]

Sent: Monday, June 19, 2017 12:15 PM

To: BOS-Legislative Aides <bos-legislative aides@sfgov.org>

Subject: File No. 170441 - Public/Written Comment for Regular Meeting 6/20/17 Agenda Item #15

File No. 170441 - Public/Written Comment for Regular Meeting 6/20/17 Agenda Item #15

Thank you.
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Arab American Grocers Association (AAGA)
200 Valencia St, San Francisco, CA 94103

6/19/2017
Re: File No. 170441
Honorable Supervisors,

Many of the locally founded San Francisco enterprises that you often praise; C.R.E.A.M, Bi-Rite, Gus’s, Philz Coffee,
etc. were once Corner Markets. The opportunities and hard work that lead to the transformations you see today were no
easy feat, yet newer immigrant store owners will not be allowed the same prospects with the current and developing
restrictions and prohibitions levied on this sector. The Arab American Grocers Association, whom represents over 400
businesses, in particular, has been a consistent civic partner since its inception and through generations while at the same
time upholding establishments that are vital parts of neighborhoods and treasures of a rapidly changing City. We have
members who have gone out of business due to loss of lease (Rose’s Market, across from SF General) and those who have
tried to transition their model to a full grocer with no alcohol or tobacco, and were swiftly run out of business by formula
retail and larger grocery stores (Healthy Haven, Divisadero). The factors facing this sector are many; workforce depletion
via the gig economy, including online retail, automation and TNC drivers, supply chain disruptions due to Formula Retail
pressuring distributors to raise minimums and street and sidewalk changes, increased State taxes, onerous fees, permits,
and regulations on the City level and an environment of fear and confusion as a result of policies on the Federal level
targeting a large demographic of those working in this sector.

Many store owners and workers, including more than half our membership who was able to attend the Public Safety and
Neighborhood Services Committee Hearing, were not able to sit in the main Committee room due to overcrowding, and
were relegated to the overflow room. We are not the Tobacco Industry, we are not being paid to do this, we are working
for a living, and we should not have to continually defend the fact that we are worthy people let alone worthy U.S.
Citizens, and throughout this process both have been put into question.

We feel there is still much more the Supervisors owe us in terms of an explanation of their logic. Why are we not banning
labeling? There are precedents in existing law that refer to the signage and advertising discussed in Committee--we are
already legally restricted from these types of advertisements and accessible table top displays of products. Why not
expand this particular precedent to address the concerns of seductive packaging and access? Why are the sponsors not
entertaining substantive amendments that merely give consideration to the amount of time these stores will need to default
on a lease or sell off inventory they have already paid taxes on, or possibly recreate a completely different business
model? Will this follow with an already drafted Ban on Filtered Cigarettes? Where is the local data in this Ordinance?
There have been at least 5 laws in the past year that have sought to address the same health policy goals, including
contradicting policy processes, i.e. long term phase outs like Article 19H which counteracts with immediate prohibition.
Why are you disregarding the mechanisms already in place? We experience non-stop sting operations from Federal, State
and local entities, and SFPD is tasked to enforce things 3-4 times over. And how do you respond to the fact that the taxes
and fees we pay on our licenses goes directly to these very Departmental bodies, non-profits, and lobby organizations that
are vilitying us and demanding our submission? How do you pledge to protect and retain all the people of San Francisco?
The world is in a delicate place in which the severity of public safety and health issues are often recited as hashtags,
however, to proclaim solidarity and good will, means nothing when the economic dimension is being ignored.

We urge you to consider the consequences of this type of legislation.
Sincerely,

AAGA Board and Members
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CULTURAL G COMMUNTY CENTER

BOARD MEMBERS
Altayeb Abdulrabim (President)

Samer Elbandak (Vice President)

Linda Khoury-Umili (Secretary)
Shadi Elkarra

Abmed Saleh

Sonbil Zaim (Ex Officio)

Arab Cultural and Community Center
2 Plaza Street, San Francisco, CA 94116

June 12,2017
Honorable Supervisors,

The Arab Cultural and Community Center (ACCC) was established in 1973 in
San Francisco. We serve 6,000 people a year with direct social service, youth
and cultural programming. The Arab community is diverse in income,
ethnicity and religion, but our programming has inevitably had to direct
attention to those fleeing war since the 1990’s. We are a diaspora that have
tound a home for generations in San Francisco and where many have become
established, we still have considerable demographics of low-income residents
and vulnerable populations. We have worked with the City and County over
the years and collaborated with the Girls and Boys Club, SFUSD, etc. to
establish programming and direct services. The Middle Eastern, Arab,
Muslim, and South Asian communities have been living in a real state of fear,
especially in the current climate and with laws coming down from the Federal
level. One of our member trade organizations is the Arab American Grocer
Association (AAGA). This industry in particular has been suffering as workers
and operators fear increased criminalization of the corner market industry
with increased sting operations, difficulty in understanding new laws,
misunderstanding the purpose of enforcement or regulatory bodies that may
be visiting their workplace, and are constantly battling restrictions in sending
money to family still in their country of origin. We are writing as a
Community Organization in San Francisco to express our concern and
opposition to Ordinance 170441, ‘Banning the Sale of Flavored Tobacco
Products’, as it will only increase this criminalization of legally operating
businesses including hookah lounges, ethnic/import stores, cornet matkets
and smoke shops, and will disproportionately affect our communities. The
introduction of increased taxes and fees and ongoing difficulties to doing
business including increased rents, have already adversely affected this sector
and thwarted a clear path for the future for many families that are supported
by this vital demographic of small businesses. This law not only shows a lack
of regard for the sensitive federal climate but also the direct impact that this
will have on the Arab, Muslim and Sikh communities in San Francisco.

We encourage your deep consideration before a vote on this Legislation.

Additionally, we ask that the final Board vote be postponed until after the

. Holy Month of Ramadan, which is observed by a large majority of these store

owners. A final Board vote following Committee would fall not only duting a
crucial breaking of fast time, but potentially also the ending Fid-al Fitr
Holiday.

Altayeb Abdulrahim
President of the Board of Directors 2017

Arab Cultural & Community Center
2 Plaza Street ¢ San Francisco, CA 94116 ¢ (415) 664-2200
www.arabculturecenter.org
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Honorable Supervisors,

Causa Justa:: Just Cause is writing to join in support with the Arab American Grocers
Association and to express our concern and opposition to Ordinance 170441, ‘Banning the Sale
of Flavored Tobacco Products’. The introduction of increased taxes and fees and ongoing
regulations to doing business, have already adversely affected this sector and thwarted a clear
path for the future for many families that are supported by this vital demographic of small
businesses. This law not only shows a lack of regard for the climate of increased vacancies and
gentrification which is disproportionally impacting communities of color and Immigrant
communities in San Francisco but also the value this mom and pop industry has as community
serving businesses.

Furthermore we are deeply worried about the impacts this will have on already marginalized !
communities that depend on retail as their sources of income and sustenance in an already
gentrifying city and who might completely be priced out and displaced out of the city. We hope
to support efforts to improve health quality for all San Franciscan’s but do not believe that this
banning effort effectively does that and the impacts to the livelihood of many middle class
business long term-contributing business owners and their employers outweigh the benefits of
the legislation. Lastly, banning flavor Tabaco sales in SF but not in neighboring cities will mean
that many community members will be selling and acquiring these products through the
underground economy of our city, we worry greatly about the criminalizing impact this can have
on already highly criminalized Black, Immigrant community members. %

Thank you for your consideration. - %

Kitzia Esteva-Martinez
Community Rights Co-director, . =
Causa Justa : Just Cause N ro
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Electronic Vaping Coalition of America

DC Address: 1629 K Street, NW, Suite 300, Washington, DC 20006

Wisconsin Address; PO, Box 510564, New Berlin, W1 53151 @ =
‘www.evapingcoalition.org A o
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To: The San Francisco Board of Supervisors

From: Mark Block, Director,

Electronic Vaping Coalition of America

Re: An Outline of the lawsuit that will be filed upon

passage of the anti-vaping ordinance by this board

June 20, 2017

Cantributions to the Electronic Vapirig Coalition of America (a 501 {c) (6} organization) are not deductible as charitable contributions on the donor’s federal
Income tax return. They may be deductible as trade or business expensesif ordinary and necessary in the conduct of the taxpayer’s business.
We suggest you consult with your accountant or legal advisor,
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June 20, 2017

TO: The San Francisco Board of Supervisors

FROM: Mark Block, Executive Director, Electronic Vaping Coalition of America
(EVCA) mark.block@evapingcoalition.org

RE: An outline of the lawsuit that will be filed upon passage of the anti-vaping
ordinance by this board.

Members of the Board, you have launched a campaign based on flawed facts,
science and theory. Under the guise of protecting youth from the evils of
cigarettes, you have set about to prohibit the one effective, safe way for tobacco
addicts to get relief from the life of illness and death they eventually face.

You know as well as anyone, indeed, better than most, that vaping is at a
minimum, 95 percent safer than combustible cigarettes, and in the words of
Dr. Dunn, it is completely safe. You know better than most that nearly half a
billion people die every year from illness and death resulting from smoking
combustible cigarettes.

And you know better than most what will happen to your cigarette/tobacco
settlement money as vaping sales grow - sales of tobacco will go down, down, and
down. As a result, your available cash for the budget will be there at the first of
the cycle, but not for the end and beginning of the next.

Your justification for regulating flavors is that in this way you can control youth
behavior. Think again. Outlawing e-liquids will simply entice minors who might be
wavering to do that which is forbidden. It will not deter those who smoke, it will
not induce those who have no intention of smoking, but it will hurry along the
experiment of those that would experiment. Nothing motivates a teenager seeking
mischief so much as unlawfulness in securing something he or she is not supposed
to have.

So, in order to achieve economic value for your government budget you will
sacrifice public health, safety and welfare.

But we will try to stop you, and expect to file a lawsuit that will incorporate at
least the causes of action set forth herein:
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I. EQUAL PROTECTION OF LAWS.

If passed, the ordinance will violate the equal protection clause of the
constitutions of poth the state of California and the United States of
America; California’s as complement to the U.S. except that it may go even
further, and if so, a separate California case would be filed for at least one to
three users of vaping, store owners and users of cigarettes.

In analyzing the facts, please consider:

Henry can, on one side of a store buy and drink a flavored alcoholic .
beverage; while Jason, on the other side of the same store, cannot buy,
nor can the store sell, a flavored vaping liquid. The distinction is made
even more absurd by the fact that alcohol is specially treated under the
California Constitution where the people established through initiative,
control of alcohol, acknowledging that alcohol is @ dangerous substance
deserving of restrictions by the people. Vaping and tobacco are not,
particularly vaping - Congress has said that cigarettes cannot be
prbhibited and has not declared vaping to be dangerous.

The case that most clearly makes this out to be an equal protection
violation is Brown v. Merio, 506 P.2d 212 (Supreme Court of California
en banc, Tobriner, J. writing the opinion) referring to, and making a part
of the argument in every leading U. S. Supreme Court decision.

The Court said that when an equal protection argument is raised, the
Court must determine whether “persons similarly situated with
respect to the legitimate purpose of the law receive like
treatment.”

The Court also cited the federal rule: “The Equal Protection
Clause...denies to the States the power to legisiate that different
treatment be accorded to persons placed by a statute into different
classes on the basis of criteria wholly unrelated to the objective of that
statute. A classification must be reasonablie, not arbitrary, and
must rest on some ground of difference having a fair and
substantial relation fo the object of the legisiation, so that all
persons similarly circumstanced shall be treated alike.”” 38 P.

500 citing Purdy & Fitzpatrick v. state of California, 456 P.2d 645,
38 ALR 3d 1194, Darcy v. Mayor etc., of San Jose, 38 P. 500, 1894),

Reed v. Reed, 404 U.S. 71, 75-6; Royster Guana Co. v. Virginia, 253
U.S. 412, Eisenstadt v. Baird, 405 U.S. 438, 446-447; Weber v. Aetna
Casualty & Surety Co, 406 U.S. 164. Thus, the rule is that when a
statute subjects one person to a different treatment, there is a
reguirement of “some rationality in the nature of the class
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signaled out.” Rinaldi v. Yeager, 384 U.S. 305, 308-9; H ayes
v. Superior Courf, 450 P.2d 1171

In a portion of the opinion particularly telling to this case is that which
holds that in determining the scope of the class of citizens singled out
for action by the state, "a court cannot confine its view to the

terms of the specific statute under attack but must judge the
enactment’s operation against the background of other
legislative, administrative and judicial directives which govern
the legal rights of similarly situated persons. As the United
States Supreme Court recognized long ago: ‘'The question of
constitutional validity is not to be determined by artificial
standards [continuing review ‘within the four corners of a
statute). What is required is that state action, whether through
one agency or another, or through one enactment or more than
one, shall be consistent with the restrictions of the Federal
Constitution.” Gregqg Dying Co. v. Query, 286 U.S. 472; James V.
strange, 408 U.S. 128.

When a classification is based upon a policy that has changed, or on
facts no longer existent, the classification ends.

If a law overreaches and is overbroad, and “reaches out beyond
the individuals ‘tainted with the mischief’ at which a statute is
directed, it imposes its burden on innocent individuals who do
not share he condemning characteristics.

Putting these rules into place on the facts of the proposed ordinance,
one can see the argument as follows:

California has a general policy toward substance abuse or disabilities
that requires treatment and assistance. That is set forth in both the
California Constitution and laws (the Alcohol Control Act that
implements XXII of the Constitution and the Unruh Civil rights Act)

You will remember from the language in Merlo, above, that one cannot
judge the situation on one statute alone when there are many which
make up the matrix of the base statutes at issue. Here there are
several, because involved are people entitled to protection and care and
treatment under state pre-emptive law, and San Francisco has not the
power to change state policy and pre-emptions.

Alcohol and tobacco are both in the classification, yet they are treated
differently: flavored alcohol can be purchased by adults, flavored e-
liquid and e-cigarettes cannot now (Under the ordinance). There is no
rational relationship between the two differing positions. In fact, the
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result is completely irrational: the more dangerous of the substances,
alcohol, triggers no action of prohibition, while the less dangerous,
vaping, is placed in the prohibition. That is not rational thought.

With all of the evidence that vaping is a safer alternative to tobacco use,
the city is attempting to end that practice, thus flying in the face of
article XX1I of the state Constitution.

The announced purpose of the ordinance is to prevent kids under 21
from taking up smoking - the prevailing idea is that these youth will be
more inclined to try vaping because of the flavor, then will switch to
cigarettes.

But the ordinance overreaches because by outlawing sales to keep
vouth from vaping, sales are outlawed for adults, and adults with a

" nicotine addiction have a protected state. Thus being overbroad, the
ordinance should be set aside.

In other words, in the language of Brown v. Merlo, the persons who
would be doing mischief and need protection are youngsters under 21,
but the Council is not satisfied with that so they would prohibit all such
use even by adults. This scenario shcws an ordinance drastically over-

. reaching and punishing adults who would be prevented from vaping with
perfectly legal e-liquid and devices in order to be free of disease and
death.

Under Brown, and the myriad cases cited therein, we feel comfortable
in seeking relief from the ordinance on the equal protection of laws on
this theory.

II. TORTIOUS INTENTIONAL INTERFERENCE WITH PROSPECTIVE
ECONOMIC ADVANTAGE.

The stores that sell, and the manufacturers who produce, and the dealers
and retailers who deliver and share vaping and e-related products, will have
cause of action of intentional interference to their business.

Nature of the Tort of Intentional Interference with Prospective
Economic Advantage

The elements of that tort of are: '(1) an economic relationship between [the
plaintiff and some third person] containing the probability of future economic
benefit to the [plaintiff], (2) knowledge by the defendant of the existence of
the relationship, (3) intentional acts on the part of the defendant designed to
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disrupt the relationship, (4) actual disruption of the relationship, [and] (5)
damages to the plaintiff proximately caused by the acts of the defendant.’
{Buckaloo v. Johnson (1975) 14 Cal.3d 815, 827.)

It seems clear that this tort is the broader of the two so-called interference
torts. The other is interference with contract. The tort of 'interference with
contractual relations has its roots in the tort of 'inducing breach of contract.”
(Seaman's Direct Buying Service Inc. v. Standard Oil Co. (1984) 36 Cal.3d
752, 765.) The latter is merely a species of the former. The principal
difference between them is that 'the existence of a legally binding
agreement is not a sine qua non to the maintenance of a suit based on the
more inclusive wrong.' (Buckaloo, supra, at 823.) 'Both the tort of
interference with contract relations and the tort of interference with
prospective contract or business relat:ons involve basically the same conduct
on the part of the tortfeasor.

In one case, the interference takes place when a contract is already in
existence, in the other, when a contract would, with certainty, have been
consummated but for the conduct of the tortfeasor,

Rather than characterizing the two as separate torts, the more rational
approach seems to be that the basic tort of interference with economic
relations can be established by showing, inter alia, an interference with an
existing contract or a contract which is certain to be consummated, with
broader grounds for justification of the interference where the latter
situation is presented.’ (Builders Corporation of America v. U.S.
(N.D.Cal.'57) 148 F.Supp. 482, 484, fn. 1, revd. on other grounds (9th
Cir.'58) 259 F.2d 766, see also Pacific Gas & Electric Co. v. Bear Stearns &
Co0.(1990) 50 Cal.3d 1118, 1126.)

In either case, '[A]s Justice Tobriner said in the context of voidable
contracts: 'The actionable wrong lies in the inducement to break the contract
or to sever the relationship, not in the kind of contract or relationship so
disrupted, whether it is written or oral, enforceable or not enforceable.’
(Pacific Gas & Electric Co. v. Bear Stearns & Co., supra, 50 Cal.3d at 1127.)

However, it must be remembered that these torts are intentional torts.

In discussing the related tort of inducing breach of contract, the Supreme
Court has stated: 'The act of inducing the breach must be an intentional one.
If the actor had no knowledge of the existence of the contract or his actions
were not intended to induce a breach, he cannot be held liable though an
actual breach results from his lawful and proper acts. ' Imperial Ice Co. v.
Rossier (1941) 18 Cal.2d 33, 37.)
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The Restatement of Torts explained it this way, 'The essential thing is the
purpose to cause the result. If the actor does not have this purpose, his
conduct does not subject him to liability under this rule even if it has the
unintended effect of deterring the third person from dealing with the other.’
(Rest., Torts, section 766, com. d, emphasis added.)

And here, we have the ultimate in intentional tort. The chairwoman has
made it perfectly clear in public statements that her intent is to cause the
result of interference. And, since she has made that clear, and the others ae
going along with the flow without negating or even questioning, they are
acting intentionally also. [T]o prevail on a cause of action for intentional
interference with prospective economic advantage, plaintiff must plead and
prove 'intentional acts on the part of the defendant designed to disrupt the
relationship.’ (Ibid., quoting from Buckaloo v. Johnson, supra, 14 Cal.3d at
827.) ,

IIZ1, ENVIRONMENTAL CAUSES OF ACTION

The flavored ban runs contrary to both public health and environmental

law.

1.

Vaping is a new technology that significantly reduces the impact on the
environment. (Not unlike solar energy: Solar is sustainable and vaping is .
sustainable.)

. Vaping does not contain thousands of toxic chemicals into the air and soil.

(As compared to tobacco cigarettes.)

. Vaping is reusable and positively impacts oceans and forests. (Akin to

bringing your own re-usable grocery bag to the store.)

Vaping has a simple manufacturing process, and in many instances, does not
require any nicotine at all in the products.

. There is no actual tobacco included in vaping products.

Issue: First cause of action: Deforestation

Smoking: Deforestation is caused due to planting of tobacco fields. It
is also caused by “wrapping” cigarettes with paper.

Vaping: No Deforestation

Conclusion: Vaping is better because it does not cause Deforestation
and does not require wrapping.
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Issue: Second cause of action: Species Extinction in Forests and
Wooded Areas

Smoking: Tobacco fields and destruction of wooded areas destroys
ecosystems and kills endangered species.

Vaping: No impact on species.
Conclusion: Vaping does not contribute to endangered species.

Issue: Third cause of action: Global Warming

Smoking: Deforestation and “Air-curing” cause pollution, lung cancer,
and climate change

Vaping: Does not use burning and “Air-curing” as part of the
manufacturing process.

Conclusion: Vaping does not cause Global warming
Issue: Forth cause of action: Soil Erosion

Smoking: Tobacco farming releases thousands of chemicals into the
soil and destroys land.

Vaping: This is not required as part of the vaping manufacturing:
process.

Conclusion: Vaping does not erode soil.

Issue: Fifth cause of action: Pesticides

Smoking: Pesticides are sprayed on plants. Often workers are exposed
to these pesticides. This may apply to children/minors* working in the
fields
Vaping: Vaping does not use pesticides in the manufacturing process.
Conclusion: Vaping does not involve pesticides

Issue: Sixth cause of action: Littering
Smoking: Cigarette butts are the most littered item in the world.

Vaping: Vaping mods are reusable and can last years.
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Conclusion: Vaping is sustainable.

Issue: Seventh cause of action: Oceans and Marine life
Smoking: Cigarettes pollute the oceans and end up in drains.
Vaping: Vaping has no impact on the oceans.

Conclusion: Vaping will lead to sustainable oceans.

Issue: Eighth cause of action: Air poliution and second-hand smoke

Smoking: There are a large number of deaths every year to second
hand smoke due to air pollution.

Vaping: There are no confirmed deaths from second-hand vape.
~ Conclusion: Vaping IS better for the air. |
Issue: Ninth cause of action: Forest Fires
Smoki‘ng: Smoking is one of the leading causes of forest fires
Vaping: Vaping doeé not cause forest fires.

Conclusion: Vaping is not a leading cause of forest fires because it is
reusable.

IV. VIOLATION OF DUE PROCESS OF LAW

Violation of due process of law, procedurally and substantively because of the
establishment of presumptions without the protection guaranteed by the due
process clause of the United States Constitution—protection is NOT GIVEN BY
THE HEARING THAT IS PROVIDED IN ANOTHER STATUTE. The protection that is
missing is the pre-termination thinking, and can be informal but must be given
chance to challenge.

A Cause of Action for violation of due process in yet another way: Due Process
procedurally and substantively is violated by the definitions of aspects of
“flavoring” which will be the base of unlawfulness; there is no definition that
does not involve discretionary application of parameters. Since this goes to the
very essence of the unlawfulness, due process is violated because the city
cannot give fair and adequate notice of what the city will include in the
definition that will determine coverage. The due process concept of Christopher
v. SmithKline Beecham Corp. No 11-204. 567 US, and FCC v Fox Television
Stations INC No. 10-1293, June 21, 2012, included in FDA Law Blog, July, 2012
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In the event of evidence of any violation of due process, a jury trial will be
requested with damages to be set by the jury, in an amount limited only by not
more than enough to deter the actor from again violating these or any other civil
rights.

V. VIOLATION OF THE CIVIL RIGHTS ACT OF 1866. (because of equal
protection argument) The due process violation serves as the base for the
lawsuit which entitles the plaintiff to a jury trial to set damages.

VI. GOVERNMENT HAS THE BURDEN OF ASSURING IT DOES NOT DO
ANYTHING TO INJURE THE PUBLIC HEALTH, OR THE PUBLIC HEALTH OF A
CITIZEN.

The ordinance fails here because what it sets out to do is intended to do
exactly that which the Constitutional rights of the people say it will not do.

The vaping equipment and artifacts and liquids are safer than tobacco and are
not harmful to public health, as witnessed by fact that Congress did not
undertake to regulate flavoring. It provides the most effective way to break
addiction to combustible cigarettes, and it is the combustion that causes the
health and death problems. So, by banning e-liquids, the government denies
to the citizens a way to avoid deadly iliness, thus is injuring the public health

VI. SEPARATE AND INDEPENDENT ACTION UNDER THE AMERICANS WITH
DISABILITIES ACT AND THE CALIFORNIA UNRUH CIVIL RIGHTS ACT

Plaintiffs: Addicts to cigarettes are persons with disabilities under both the
Americans With Disabilities Act and the Unruh Civil Rights Act of California,
and are thus legally entitled to treatment and assistance. To prohibit sale of
a substance abuse treatment to them violates the law and public policy of
California.

Cause of Action: Right to assistance denied by state through the prohibition
of sale of electronic vaping equipment including liquid with nicotine

Cause of Action: Person addicted to tobacco is protected by the federal
Americans with Disability Act and by the Unruh Civil Rights Act in California.
Under both, tobacco addiction constitutes a disability subject to appropnate
treatment and to no discrimination.

So, the public policy of the state of California is to protect both the
disabled rights to appropriate treatment and from discrimination:
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{a) This section shall be known, and may be cited, as the Unruh Civil Rights
Act.

SEC. 7. (a) A person may not be deprived of life, liberty, or property
without due process of law or denied equal protection of the laws;
provided, that nothing contained herein or elsewhere in this Constitution
imposes upon the State of California or any public entity, board, or official
any obligations or responsibilities which exceed those imposed by the Equal

Protection Clause of the 14thAmendment to the United States Constitution
with respect to the use of pupil school assignment or pupil transportation.

The California Constitution also guarantees equal protection of laws:

The Unruh Civil Rights Act in California provides that: “All persons within the
jurisdiction of this state are free and equal, and no matter what their sex,
race, cclor, religion, ancestry, national origin, disability, medical condition,
genetic information, marital status, sexual orientation, citizenship, primary
language, or immigration status are entitled to the full and equal
accommodations, advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.”

VIILI. CAUSE OF ACTION FOR VIOLATION OF PRIVACY OF ADULTS

Based largely and generally on the Ninth Amendment of the United States
Constitution. Colloquially called the “just leave me alone” amendment, it
says that we have God-given rights and are not dependent on the
Constitution to state those rights. The Constitution is a limitation on -
government and anything not given to it there it does not have.

The Ninth gives vapérs the right to engage in an activity that does not
involve a dangerous product or object, that is safe and lawful, and that is
not under any watch list of the government, or you would have been first to
know.

IX. SPECIFIC RIGHT TO PRIVACY VIOLATION APART FROM THE NINTH
AMENDMENT

A long series of United States Supreme Court cases have sustained a cause
of action based on the citizen’s right to be free of government intervention in
his private life. The cases cover the waterfront from the right to appreciate
pornography in the home to the right to buy birth control medication-~---
choices of personal health and welfare. Fitting directly into that is the
control of devices for adults. Violation of privacy rights:

Mevyer v Nebraska {1923}
Griswold v Connecticut {1965)
Stanley v Georagia (1969)
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Ravin v State {1975)
Kelley v Jchnson {(1976)

Moore v East Cleveland {1977)

Cruzen v, Missouri Dep’t. of Health (1990)
Lawrence v Texas (2003)
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Arab American Gmoer Association (AAGA)
200 Valencia St, San Francisco, CA 94103

6/19/2017
Re: File No. 170441
Honorable Supervisors,

Many of the locally founded San Francisco enterprises that you often praise; C.R.E.A.M, Bi-Rite, Gus’s, Philz Coffee,
etc. were once Corner Markets. The opportunities and hard work that lead to the transformations you see today were no
easy feat, yet newer immigrant store owners will not be allowed the same prospects with the current and developing
restrictions and prohibitions levied on this sector. The Arab American Grocers Association, whom represents over 400
businesses, in particular, has been a consistent civic partner since its inception and through generations while at the same
time upholding establishments that are vital parts of neighborhoods and treasures of a rapidly changing City. We have
members who have gone out of business due to loss of lease (Rose’s Market, across from SF General) and those who have
tried to transition their model to a full grocer with no alcohol or tobacco, and were swiftly run out of business by formula
retail and larger grocery stores (Healthy Haven, Divisadero). The factors facing this sector are many; workforce depletion
via the gig economy, including online retail, automation and TNC drivers, supply chain disruptions due to Formula Retail
pressuring distributors to raise minimums and street and sidewalk changes, increased State taxes, onerous fees, permits,
and regulations on the City level and an environment of fear and confusion as a result of policies on the Federal level
targeting a large demographic of those working in this sector.

Many store owners and workers, including more than half our membership who was able to attend the Public Safety and
Neighborhood Services Committee Hearing, were not able to sit in the main Committee room due to overcrowding, and
were relegated to the overflow room. We are not the Tobacco Industry, we are not being paid to do this, we are working
for a living, and we should not have to continually defend the fact that we are worthy people let alone worthy U.S.
Citizens, and throughout this process both have been put into question.

We feel there is still much more the Supervisors owe us in terms of an explanation of their logic. Why are we not banning
labeling? There are precedents in existing law that refer to the signage and advertising discussed in Committee--we are
already legally restricted from these types of advertisements and accessible table top displays of products. Why not
expand this particular precedent to address the concerns of seductive packaging and access? Why are the sponsors not
entertaining substantive amendments that merely give consideration to the amount of time these stores will need to default
on a lease or sell off inventory they have already paid taxes on, or possibly recreate a completely different business
model? Will this follow with an already drafted Ban on Filtered Cigarettes? Where is the local data in this Ordinance?
There have been at least 5 laws in the past year that have sought to address the same health policy goals, including
contradicting policy processes, i.e. long term phase outs like Article 19H which counteracts with immediate prohibition.
Why are you disregarding the mechanisms already in place? We experience non-stop sting operations from Federal, State
and local entities, and SFPD is tasked to enforce things 3-4 times over. And how do you respond to the fact that the taxes
and fees we pay on our licenses goes directly to these very Departmental bodies, non-profits, and lobby organizations that
are vilifying us and demanding our submission? How do you pledge to protect and retain al/ the people of San Francisco?
The world is in a delicate place in which the severity of public safety and health issues are often recited as hashtags,
however, to proclaim solidarity and good will, means nothing when the economic dimension is being ignored.

o
We urge you to consider the consequences of this type of legislation. =
Sincerely,

AAGA Board and Members ‘ AN

LE:h Hd 61 HN
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CULTURAL & COMMUNITY CENTER

BOARD MEMBERS
Aliayeb Abdulrabim (President)

Samer Elbandafk (Vice President)

Linda Khoury-Umili (Secretary)
Shadi Elkarra

Abmed Saleh

Soubil Zaim (Ex Officio)

Arab Cultural and Community Center
2 Plaza Street, San Francisco, CA 94116

June 12, 2017
Honorable Supervisors,

The Arab Cultural and Community Center (ACCC) was established in 1973 in
San Francisco. We serve 6,000 people a year with direct social service, youth
and cultural programming. The Arab community is diverse in income,
ethnicity and religion, but our programming has inevitably had to direct
attention to those fleeing war since the 1990’s. We are a diaspora that have
found a home for generations in San Francisco and where many have become
established, we still have considerable demographics of low-ncome residents
and vulnerable populations. We have worked with the City and County over
the years and collaborated with the Girls and Boys Club, SFUSD, etc. to
establish programming and direct services. The Middle Eastern, Arab,
Muslim, and South Asian communities have been living in a real state of fear,
especially in the current climate and with laws coming down from the Federal
level. One of our member trade organizations is the Arab American Grocer
Association (AAGA). This industry in particular has been suffering as workers
and operators fear increased criminalization of the corner market mdustry
with increased sting operations, difficulty in understanding new laws,
misunderstanding the purpose of enforcement or regulatory bodies that may
be visiting their workplace, and are constantly battling restrictions in sending
money to family still in their country of origin. We are writing as a
Community Organization in San Francisco to express our concern and
opposition to Ordinance 170441, ‘Banning the Sale of Flavored Tobacco
Products’, as it will only increase this criminalization of legally operating
businesses including hookah lounges, ethnic/import stotes, corner matkets
and smoke shops, and will disproportionately affect our communities. The
introduction of increased taxes and fees and ongoing difficulties to doing
business including increased trents, have already adversely affected this sector
and thwarted a clear path for the future for many families that are supported
by this vital demographic of small businesses. This law not only shows a lack
of regard for the sensitive federal climate but also the direct impact that this
will have on the Arab, Muslim and Sikh communities in San Francisco.

We encourage your deep consideration before a vote on this Legislation.
Additionally, we ask that the final Board vote be postponed until afterthe ..,

Holy Month of Ramadan, which is observed by a large majority of theke st@g?;e

owners. A final Board vote following Committee would fall not only d ga
crucial breaking of fast time, but potentially also the ending Bid-al Fitr; ==
Holiday. @
. G4

Altayeb Abdulrahim i
President of the Board of Directors 2017 =
)

Arab Cultural & Community Center } e

2 Plaza Street ¢ San Francisco, CA 94116 & (415) 664-2200 i
www.arabculturecenter.org
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SFCDMA

Member Associations

Balboa Village Merchants Association
Bayview Merchants Association
Castro Merchants

Chinatown Merchants Association
Clement St. Merchants Association
Dogpatch Business Association
Fillmore Merchants Association
Fishermans Wharf Merchants Assn.
Golden Gate Restaurant Association
Glen Park Merchants Association
Golden Gate Restaurant Association
Greater Geary Boulevard Merchants
& Property Owners Association
Hayes Valley Merchants Association
Japantown Merchants Association
Marina Merchants Association
Mission Creek Merchants Association
Mission Merchants Association

Noe Valley Merchants Association
North Beach Merchants Association
North East Mission Business Assn.
People of Parkside Sunset

Polk District Merchants Association
Potrero Dogpatch Merchants Assn.

Sacramento St. Merchants Association

South Beach Mission Bay Business Assn.

South of Market Business Association
The Outer Sunset Merchant

& Professional Association

Union Street Merchants

Valencia Corridor Merchants Assn.

West Portal Merchants Association

San Francisco Council of District Merchants Associations

Henry Karnithowicz Marvo Mogannam Vas Kiniris Keith Goldstein
President Wice President SECretary Treasuyer
May 4, 2017

Honorable Supervisor Sandra Lee Fewer
San Francisco Board of Supervisors

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102-4689

Dear Supervisor Fewer,

On behalf of the San Francisco Council of District Merchants Associations | am
writing to express our concern and opposition to Ordinance 170441, ‘Banning the
Sale of Flavored Tobacco Products’.

The introduction of increased taxes and fees and ongoing regulations to doing
business, have already adversely affected this sector and thwarted a clear path for
the future for many families that are supported by this vital demographic of small
businesses.

This law not only shows a lack of regard for the climate of increased vacancies and

gentrification but also the value this mom and pop industry has as community
serving businesses.

Thank you for your consideration.

Sincerely,
Henry Karnilowicz

President

Ce:
Ms. Regina Dick Endrizzi - Executive Director, Office of Small Business

The San Francisco Council of Merchants’ Associations - 1019 Howard Street, San Francisco, CA 94103-2806 » 4156217533 « wwwesfodma.org
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June 13, 2017

The Honorable Hillary Ronen, Chair

Board of Supervisors Public Safety and Neighborhood Services Committee
1 Dr. Carlton B. Goodlett Place, Room 244

San Francisco, CA 94102

RE: File No. 170441, Banning Sale of Flavored Tobacco Products
Dear Supervisor Ronen:

The San Francisco Chamber of Commerce, representing over 2,500 local businesses with over 200,000
employees, urges the Public Safety and Neighborhood Services Committee to delay action on the above
noted ordinance further regulating the sale of tobacco products to adults.

While the health impacts from the use of tobacco products are well known and both the State of
California and City of San Francisco have taken significant steps to discourage smoking, especially
underage smoking, at some point local prohibitions will constitute a “taking” of businesses selling legal
products.

The pending ordinance will give retailers only a matter of a few months to adjust their flavored tobacco
inventories to these new prohibitions on product sales. Beyond the issue of stock on hand, a retailer’s
entire business model may need to change in order to generate sufficient cash flow to meet the financial
needs of his or her business. Before you threaten the livelihood of retailers in every neighborhood of the
city, the Chamber urges you and your colleagues to look at other Bay Area legislation that, unlike this
ordinance, takes into account the fiscal impact of tobacco sales regulations on small businesses.

Please do not lose sight of the fact that sufficient regulations are in place to control underage sale and
use and funds exist to continue California’s robust anti-smoking campaign. We urge you to consider the
financial needs of a significant component of neighborhood retail in San Francisco before further
hindering small retailers’ ability to operate their businesses.

Sincerely,

Jim Lazarus
Senior Vice President of Public Policy
San Francisco Chamber of Commerce

cc: Mayor Ed Lee, Clerk of the Board to be distributed to all members of the Board of Supervisors
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Honorable Supervisors,

I am writing as a business owner/operator in District 10 to express my concern and opposition to
Ordinance 170441, ‘Banning the Sale of Flavored Tobacco Products’. The introduction of
increased taxes and fees, and a restriction on ability to sell a tobacco license have already
adversely affected my business and thwarted a clear path for the future. The terms of violation in
the legislation are left open ended and we feel it is a premature and redundant code change given
the very short window since new regulations on tobacco sales have been introduced. This law
shows a lack of regard for our value as community serving businesses, as meeting and
conversation spots, as outlets for accessible convenience goods that our customers want, as
cornerstones of a familiar City.

Thank you feryeureceonsideration.

Thsmnend, .

Voovle Lotk Gmcev\j
7530 ‘L\mjox\\s S+ Son Brenasce on ayp¢
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Honorable Supervisors,

I am writing as a business owner/operator in District 10 to express my concern and opposition to
Ordinance 170441, ‘Banning the Sale of Flavored Tobacco Products’. The introduction of
increased taxes and fees, and a restriction on ability to sell a tobacco license have already
adversely affected my business and thwarted a clear path for the future. The terms of violation in
the legislation are left open ended and we feel it is a premature and redundant code change given
the very short window since new regulations on tobacco sales have been introduced. This law
shows a lack of regard for our value as community serving businesses, as meeting and
conversation spots, as outlets for accessible convenience goods that our customers want, as
cornerstones of a familiar City.

Thank you for your consideration.

PBEnelS  gwnll @arv?iew - Hunrevs ey
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Honorable Supervisors,

I am writing as a business owner/operator in District 10 to express my concern and opposition to
Ordinance 170441, ‘Banning the Sale of Flavored Tobacco Products’. The introduction of
increased taxes and fees, and a restriction on ability to sell a tobacco license have already
adversely affected my business and thwarted a clear path for the future. The terms of violation in
the legislation are left open ended and we feel it is a premature and redundant code change given
the very short window since new regulations on tobacco sales have been introduced. This law
shows a lack of regard for our value as community serving businesses, as meeting and
conversation spots, as outlets for accessible convenience goods that our customers want, as
cornerstones of a familiar City.

Thank you for your consideration.

O@M 5 /nif 7

Pc«\ou Mcq//sz JnC
D919 3re <4

%va\ \i?')fc&”vi C‘t\gk@ (e’i\ Qk\\l&/\
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COMMUNITY & CORNER STORE
UNITY PLEDGE & PLATFORM

Real dialogue. Real needs.

We, the undersigned pledge to commit a process of dialogue and community informed demands that respect
our collective interests as San Francisco residents, business owners, workers, customers, and advocates. We
recognize the diverse interests of our communities, keeping in mind the needs of elders, young people,
immigrants, natives, impacted populations, etc. We pledge to commit an effort that counters the divide and
conquer politics initiated with the ‘Ban on Flavored Tobacco' and create an organic and relevant process to
address the concerns of the community and the livelihood of all members.

Current List of Demands:

» Hire Locdl
» Eliminate sales of drug paraphernalia

» Revenue from tobacco and alcohol fees designated for community-serving organizations
>

>

>

Name / Organization / Business
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Petition to Challenge

Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Summary of Legislation:
Banning the Sale of Flavored Tobacco
Products [Ordinance 170441]

The proposed ordinance (introduced April 18, 2017) amends the Health Code to prohibit
local tobacco retailers from selling flavored tobacco products. The tobacco products that
would be subject to the prohibition on sale would include, but not be limited to, flavored
cigarettes, including menthol cigarettes, flavored cigars, flavored smokeless tobacco,
flavored shisha, and flavored nicotine solutions that are used in electronic cigarettes.

Violation of the ordinance would be punishable by a suspension of the retailer’s tobacco
license, of which notice or time determination is left open ended in the legislation.

Summary of Petition:

Ask the Sup

rvisors and Mayor to Consider

Industry an

Voting

Community Impact before

We, the undersigned, are concerned citizens and consumers who urge our leaders to consider
the punitive impact this legislation will have on our San Francisco Small Businesses.

The intended health code regulation of this legislation as it is written will only stop the
availability of flavored tobacco products to be purchased from brick and mortar San
Francisco retailers but will not affect the consumers’ access to said products online or from
neighboring Cities.

As participating citizens, we are troubled about the prohibition nature of this legislation on a
legal substance and its restrictions on our consumer rights. Additionally, the failure to
engage stakeholders and outreach also concerns us and falls short of fair law-making
practices. San Francisco’s existing Tobacco and Tobacco Sales regulations are more severe
than any other City with restrictions on resale of a Tobacco Licenses, quarterly fees for street
cleaning which amount to $6 million/year (FY 15-16 Controllers Repott), and a prohibition
on the sale of other products as a Tobacco License holder, thus using Federal statistics as the
“Findings” cited as intent for the Legislation, does not make sense.
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Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name Slgpature Address Comment Date
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Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name

| Signature Address Comment Date
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Petition to Challenge
Banmng the Sale of Flavored Tobacco Products [()rdhnanu 17()441]

Printed Name

Signature

. .| Address
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Petition to Challenge

Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name |

Signature 7 ~

Address

Comment
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Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name Signature

l Address

. Comment : | Date
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Printed Name

Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

; Address . | comment ; | pate
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Petition to Challenge
Banning the Sale of Flavored Tobaeco Products [Ordinance 170441}
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Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name signature Address Comment | Date
Flname (e -Adsd s 155 Cast B WA mT
P b bR ey SF | T o o
dima sl Sl 11190 Upas?”Y Y017
S«v h W\Of(u IS4 Colen St 2A | Poreatly V7V N
/a/u/( @%1 45/ ka Kas st Mt ” A/
Maw’g\é P&J/ O/@(é/zﬂ%w 7 wentweth P g/s“//?
oy *Fone_ Sh Ao sET VR PUMB
Mhese, Voo U Vol | Wi 5l5
lenria (A0 290 Sk E S[x)i7
Aoy DLCA Y7l ~—275 Torle T e
Lkttt gt | 275 Tk d 75,1
! L;xv\mlﬁx_z’ ] | Al ﬁz’? E.;)f%aa %‘F Nt iy Sudberst 517
O | = 2 St / SJs R
Togs Dk, o7 1275 Ipceton S TSl
~< el 937 5K eet e,
Diid Em/@‘ % 127 Soclin ST {\e{’{ s M/* Shyishees
)C[ wme . /a&/l7 / 40
6«”\vﬁ {4’67/ /72fﬁ {7 e eTf |\/




e

Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]
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Petition to Challenge

Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

s

Printed Name | Signature Address ; | comment Date
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Summary of
Legislation:
Banning the Sale of
Flavored Tobacco
Products [Ordinance
170441]

The proposed ordinance (introduced April 18, 2017) amends the Health Code to prohibit local tobacco retailers
from selling flavored tobacco products. The tobacco products that would be subject to the prohibition on sale
would include, but not be limited to, flavored cigarettes, including menthol cigarettes, flavored cigars, flavored
smokeless tobacco, flavored shisha, and flavored nicotine solutions that are used in electronic cigarettes.

Violation of the ordinance would be punishable by a suspension of the retailer’s tobacco license, of which notice
or time determination is left open ended in the legislation.

Summary of Petition;

Ask the Supervisors
and Mayor to Consider
Industry and
Community Impact
before Voting

We, the undersigned, are concerned business owners and operators who urge our leaders to consider the punitive
impact this legislation will have on our San Francisco Small Businesses and our livelihoods.

This piece of legislation comes after a restriction on the resale of a Tobacco License (Health Code Article 19H),
which is essentially a retirement value for store owners looking to sell their business, an increase in a Cigarette
Litter Abatement Fee (60 cents/pack), i.e. for a convenience store with limited cigarette sales, this is a nearly
$800 check for a single quarter (revenue garnered from the Cigarette Litter Abatement Fee according to FY 15-
16 Controllers Report amounts to $6M -+/- small tobacco retail license holders are paying the Department of
Public Works annually). Additionally, the State Proposition 56 added $2 to a pack of cigarettes, the BOE added
87 cents and a Floor Tax in which we have to pay the new tax on inventory held prior to the new law. The
President of the Board, Supervisor Breed's Office is also looking to Ban Filtered Cigarettes altogether in a
pending piece of Legislation. According to the Department of Public Health, the number of Tobacco Licenses per
district is decreasing, undoubtedly this is due to loss of leases as a result of displacement and increased
challenges to doing business. Stores like ours, are always the first and easiest targets in environmental and public
health driven policies, and find that the bureaucracy and restrictions legislated at both State and City levels in this
regard rarely account for the capacity of a small business. It saddens us that we are always juxtaposed as an
enemy to the impacted communities in our City. We are part of these communities and spend every day serving
these communities. San Francisco smoke shops and corner markets have not only complied, but supported City-
sponsored and non-profit efforts over the past years to reduce signage, include healthier merchandising, reduce
alcohol sales and availability, raise the Tobacco purchasing age to 21, etc. This Ban on Flavored Tobacco will
affect ethnic and import stores, mom and pop markets, and convenient store/tobacco retailers, some of whom will
be unable to sell up to 50% of their inventory or more.

2763




Petition to Challenge
Bannlng the Sale of Flavored Tobacco Products [Ordlnance 170441]

Nha Gadinn |/ MWA

%%@C F}waﬂﬁ-’ $i°

/M\WO Qm‘/& ’ loe. chioperst Shatizl
| 3 S
id / A ,%/ /%W 205 Colon bes A 5 /73 /007
Naji Elknan| 22— | 35 Cowbon D ST s/23/ 17
D /w A T 5is¢ aRD < s3>
21 (;ﬂ% UC&M S 2n-l 7
R R 5 -un g _7‘,_)"

Cl;l»si\‘ 2\
4y Yot
e
By . %9 L5 st 55 A
w LL///W ud L Vol Mot 5/aths

2764



Petition to Challenge

Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name

Signature

Address

Comment

Date

(2 Devslepocic ST

Dowb\tﬂs& 61251;

e tnealle 6. 1414

, T
Stop 4L

a1l

| A v i B

1390 et

He 'k Jenciatom

a1y
Y | 21T

Sttt e

Jomiod #aohsin 94 an {frer o
Zorad ool U35 ay ued <l Nediomal Dol lev<d 9 iy i con
M/(ﬁ///bi/ﬂ Mlzz«%m 790 Silvu D K m,ﬁ/ﬁ(ﬁwjﬁ /)42223\5/3/)/97
Voo (lat 3798 Msslowst | aloes Collope Hell Hakel
AL me 70\ Thipus S B Ugueacs
?MWAﬁkqu i 7@H>TMK,%T Q%MWr&meMﬁ'gww’
?m‘w&) Cod LA T ?i Aisie %«\qumwé@i e e S/4/13-
Ahin ) pibhay | At %%?ﬁW%Ewé‘ antealy o n y @ g mufit - Con-

ez

frad plt]

f%:»fﬂ 1’//

DU e e g

N

o




Petition to Challenge

Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

A\ac\wm\fvv\wv

jocofjowary Loks eV

L/ol\/g‘ DeN- &l—@@b‘ﬁl/‘“ﬂi 5/ 25/7

Printed Name Signatuge Address Comment Date
A Mo lwm %/ﬁw BerO pmresion S Ak bo Voo 1/67 MM& e .
CW% o™ 1 2990 s v S S WTP[ /Q/f 0 5—«’*’3 ~/A-

" Samer Ha'hﬁtlmﬂ' ‘ MW S RABTNING: %"7% ‘Sqwxex\ HS?@@M Land| S/10/17
Salem Kaieli o T | 10724 Mgkt sth| sal eme\aL@Hml A s’/u;/f?
T / ?‘“ﬂﬁnqc&/ zee(o\\nmo\m(@s\,(}/'”m’{ ~L £

Ar\\ g&f&?&‘? At56 ?;gc,/.g(;ﬁé?{qu;y Co anl

Dea A«Lz«,wf/ @ 715 Marker ol | <yeihoiecen G 20757

2766




Petition to Challenge
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

&bal micCapy

S ﬁg@’(} 1 SEE
@ lavan KA

Col 2 P&

S 2=/~

S Awn W

(3% 9 [Hebse

L /obn

Marcs) [ofet

1393 Sfriny ST

Dor Y al® Hiap

3

TN

.y
4

1 :,\Q,\Tc\(ia /L 220§,

e

>ﬁ;\ 0l

FUNIRCTTTN

| Too 7aleneiy ST

DAB D 2ovzo0wi |

(536 Howond st QD3

2767




na\uvﬁf S. f<“f I

Petition to Challenge
Bannlng the Sale of Flavored Tobacco Products [Ordlnance 170441]

A g S R A .(1(:\ 5
[6D] OCatw Ai/f@]‘« e

”lﬂgkw4§=2
L2 cede.

SE \&wﬁ o S ] \{/
VN bl

’2 : »' /7 s / ’? ¢
Qﬁ‘?ij 9 /{;/L?i 2 l‘/i/fﬂ/f‘.\} Z Vé‘

> N7 L)

VAN Oiag

f?ﬁij?(;wMAQ[éZ‘(ﬂ/'

f.x‘?’ i
b

i

e
A P e
Y

& &;«, I/ / f”“
&3 e / q“ﬂ%t(

Vyu g Z‘ L 1,*,] M o

-F

iﬁé&%

2134

{»-«//”/ufg f,i” /{JV&,

%g[[/’}q/g Hr‘

D ved ~ =%

e A

q
“>§ ColiCeowia ca‘\;m

e

KT Bt Y

\\3‘@ Q}V\s%

W TR Moy

Lﬁgﬂ/(?gcmﬁxkf(? 94122

oo 2Ry =

{L,K?C( %/(_/*;

Rﬁ’&/é%ﬂkﬁ

2768



Petition to Challenge
Banmng the Sale of Flavored Tobacco Products [Ordinance 170441]

;L é«a{{/ « ﬁ%m
ol e
I —
/ Vi Ao O —
e
k/Z/é%MfC i_.-_ >

GVAD A

P . ; Ed o 2 e e/l ;
4 &S o,
S et s n A sisned /}/z &/

IR 5\01' ‘2\"\ e e 541/,

AN A - s
[ GoY funl e SN N O e/ A0 GE- S L)

S Sely oy Mo S Aty

W%/ PN L ¢ Iy g flgud |5 -S|

i) z /@z (597 ywee hs. | o Jpid 77 e
el (e [ A IR e @ SPP T e ) i
o —cl. R - v Fod o wale o

e . < _\\-,,,_ L o ;s
'\"‘ Zj LI RN ‘Fc € \ ) {(A

£

S Al st 5 S/
g e 55/(- N e Cﬁv;a;kc S / -
2975 Zﬁm@w St A O c%«ﬁ’ﬂ/’)yf@ S/S

//;mr' W ’\/"‘gjk\(
| A’\J;M,W @élnzlfi
Antheny franc
S‘N?\:;ﬁa FENIAN

Sedh,

A {97
137 'QNMIQ\\ 5 ?JVQD W\\M\ \/6“14 D A/C Sy

2769

196 [SEes)D | No enY T- 7|l 2




Petition to Challenge
Banmng the Sale of Flavored Tobacco Products [Ordlnance 170441]

ﬁm@wmvé>f~' [o° (n A qum 5=7-/
EUGn DALT | E547 J}MQ/‘”’ 2 v i]:/U//M -5y /4/ 00 AT e 1)()%/?0&/%’957/?/ /7

e / S B —
phmed propi B9 gl 87 5/9//1

li_zgho At cpetbevine Ave A

//':4 57/ _/\;"J@«/W\Tj‘- ﬁéﬂﬁmﬂ, ,/}O\ Divitgelera S i; ' ' A /C(/g =

MooV s 579.9 M)sSiep/ 5/5 /7

v, (lo@ Tl 127 Wl Sine 24 un SZy/8
i Ifop. | (A~ Gk Sk oad. /27
Spme Neo| ¢ JHE— [4q7 oqe sxret 20k
E S e Hafhh S g N | 3106 Canfrmms pgc <lul k)

4" e 1 Yl Snaa s LECODL Loneprn Atra

fQJ&Jh@féﬁégﬁﬁ h& DD Y | /Y7
A e sy

?
e

, ;a\m é{}\
R B U A GO N RV

é

A

s

2770



Petition to Challenge
Banmng the Sale of Flavored Tobacco Products [Ordlnance 170441]

MUSA N ML

145 seltoo]  $TRprr

/17

DRl

It f’iwhww J Ni\f‘* o\

'

x\/} /JQ 7( ;,,} /f}j”

‘és«

7&4/

i)z
s/ 4/l

Q/Z}JW?;}&}% %gﬂ' A/li"'

S/ 13-

fﬁjfi5;’AV@VV§Q@n%;ﬂ%g?

A

57

B el

4x3 WmuwA$ &ua Ebﬁﬂ QA

\.)M%Q

sl

=171 )

07 /Tde st 0h9%
| 223 e K

<

5 /7

N
Mw* &wv

Qtnlyuﬂ

[ UH

L\/;x' f? 2, . 5 P
/M s s

~ v
l 27(} ,—'{\ [M@rc, %EV ,

{,} e 4 [

J qitecv -»)L/(” c!(:/{

> l?’(’ o /;u (L}WI

2771

S /
g

&2/
T 7K



Petition to Challenge

Bannmg the Sale of Flavored Tobacco Products [Ordinance 170441]

shiiz

sheeman Cav|

I46( Gumt Ave

fg;; Q;?j:w\i s o A2 Cen ceru % 311
LIS =i 999 Sout Winnes s
é./f / (7Y sCh 5-f S/181/7

5y [)/(///’{Sl?aé/ﬂ7 St

() [ j’ldrF odr Btifmzss f”‘//ff@f"

f/ M)fo /\/ﬂww/ | >

1 I58Lorto Gty ey

519 as

Grant—tmg
[

‘l"/(()/

Lelsig e 3% Needi/p foe g(‘% .
s . [4T] T2 mas pu S/
Mol j ) | LHdAA V227 iS5t S S/t9
it He bl Wm 136 QbSlL/L S 5*_/‘7-./
Conim passerz 0 275’{/ > \\ ' 531 ]C((’g
2 %}\\0\ ‘m@m\ ' R / wey (e T Uil A \J\j e |09

F 0547 Jose qu

2772



Petition to Challenge |
Banning the Sale of Flavored Tobacco Products [Ordinance 170441]

Printed Name Slgnature Address Comment Date
. ﬁ c Foa e fa? ] ¢
N 4 4 Q o (4 e grii e, 7

< W)@%é&

M’:b UTH ST

2 z0)17
fia

&)573755@;/@,5’%. AP )22

Y 27 01

\J/7/] U/ ./5/49 41

@A??ﬁf

79 mm/m &0 Gl

(%

f21)i7

EWM 7

A7 Tas, 41
161 HOTKSher fve o) //,,/ :
% L@:s?%é«e» Sl (’7

IZLM S

ek

J& E;¥

=)

5 ALY

(o

\&X [Sas

L
S\

& | Jll )

QX Noee Aoc

SN,

2773

[arnoe, Gorstt | Darn 4%{4’ VA D botrog ¢ o 5012017
b@m%& %‘Kg‘%ﬁ\”‘* ON\& \ 5% Lﬂg@@ﬁx e ggf . f S ; (¥




The Consumer Advocates for Smoke-free Alternatives Association

WWW.Casaa.org 4225 Fleur Drive #189, Des Moines, IA 50321 202-241-9117

June 14th, 2017
Testimony of Jennifer Berger-Coleman, CASAA Community Outreach Director
San Francisco Board of Supervisors Public Safety and Neighborhoods Committee
RE: Health Code - Banning the Sale of Flavored Tobacco Products (Opposed)

Chairwoman Ronin and distinguished Members of the Commitiee,

My name is Jennifer Berger-Coleman. | am the Community Outreach Director for The Consumer
Advocates for Smoke-free Alternatives Association (CASAA). Thank you for the opportunity to
speak to you today on behalf of our members in San Francisco.

CASAA has reviewed the proposed ordinance, which would prohibit the sale of flavored vapor
products. We have identified a few key issues with this policy that we believe warrant the
Committee’s unanimous opposition to this bill.

By way of background, | started smoking when | was 15 years old--and | started long before
there were any flavors on the market. My parents were both smokers and | took their Mariboro
Reds. | smoked at least a pack per day for over 25 years. Over the years, | used all of the
pharmaceutical options to try to quit smoking. | tried patches, gums, and anti-depressants. None
of them worked. When | got my prescription of patches from my doctor, he told me to get
cinnamon toothpicks and bags of fruit flavored hard candies to suck on. Flavors are important o
quitting smoking no matter how you choose to do it.

20 years ago, my father was diagnosed with Buergér’s Disease, a peripheral artery disease that
requires a person to be a smoker as a matter of diagnosis. He was told to quit smoking, or risk
limb loss. in the days before vapor products, his options were fimited to nicotine patches and
gum. Despite the medical threat he was facing, he could not quit smoking. He ended up losing
both legs slowly over the course of many surgeries.
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My doctors ali told me that  had a very high likelihood of developing the same disease, as it
tends to run in families and because | was a smoker. Despite this dire warning, the longest |
was able to remain smoke-free was 3 days. In June 2015, | successfully made the transition
completety from combustibie cigareties to vapor products.

Six months prior to switching to vapor products, | had purchased my first “cigalike” with tobacco
flavoring. Mot only did the taste not appeal to me, as tobacco flavoring is hard to replicate
(because there is no tobacco in e-liquid), but the tobacco sensation and taste led to repeated
relapses to smoking because | craved an actual cigarette even more. My success came on
June 1st, 2015 after walking into my local vape shop and being allowed to sample the variety of
flavors. Apple pie is the one | chose, and | haven’t smoked a cigarette since.

From my own experience in my youth and as a parent--and from what we know empirically--a
leading predictor of youth smoking is whether or not a parent or guardian smokes. In homes
where parents smoke, young people perceive smoking as a behavioral norm. Moreover, family
members who smoke, unwittingly, run the risk of becoming the primary supplier of cigarettes to
youth. Denying these adults access to low-risk tobacco and vapor products that come in flavors
other than tobacco creates unnecessary barriers to quitting smoking. Egually concerning, such
policies perpetuate the risk that their children will initiate smoking.

As a lesbian, and LGBTQ acitivist, this issue is doubly important to me because of the
disproportionately higher smoking rates in the LGBTQ community. According to the CDC, 23.9%
of LGBTQ adults are smokers as opposed to 16.6% of heterosexuat adults. 6.2% of San
Francisco residents identify as LGBTQ--the largest percentage in the country. Historicaly,
LGBTQ people choose to live in San Francisco because of the city’s progressive policies that
offer acceptance and protection and promote harm reduction strategies to improve public
health.

Once again, the LGBTQ community is looking for leadership from the Board of Supervisors in
addressing a public health issue that impacts us more than our heterosexual counterparts. It is
vital that this committee and the rest of the Board of Supervisors consider all of the evidence
regarding tobacco harm reduction and resist the urge to adopt policy based on the emotional
appeal of protecting children.

The variety of flavored vapor products plays a vital role in helping adult smokers
transition to a smoke-free product.

In December of 2015, CASAA conducted a survey of our membership regarding e-cigarette use.
The survey results are based on over 19,000 observations from our target population of CASAA
members living in the United States who were regular users of e-cigarettes, the vast majority of
whom were between the ages of 26-55.
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Survey participants were asked specific questions regarding the role that interesting flavors piay
in how they use vapor products. Overwhelmingly, 72% of respondents who have quit smoking
entirely credit interesting flavors with their success (Phillips, 2016).

Prohibition of flavored vapor products from the legal marketplace will force many
consumers to purchase products on a newly created black market.

CASAA’s survey also asked participants to contemplate a scenario in which flavors other than
tobacco and menthol were banned in the United States. Predictably, an overwhelming majority
(89%) of respondents indicated that they would turn to a domestic black market to purchase
products, make flavored e-liquid at home, or purchase from overseas sources.

When contempiating a ban on flavors other than fobacco and menthoi, 14% of respondents who
had completely quit smoking indicated they would likely start smoking again, something | think
we can all agree would be a blow to genuine public heaith. In another survey from 2013, 37% of
respondents indicated that a lack of flavor variability would make it less kkety that they woutd
successfully quit smoking. 48% of respondents indicated that restricting flavors would increase
their cravings for traditional combustible cigarettes (Farsalinos, 2013).

The success of a ban on flavored tobacco and vapor products is dependent on preventing
young people from initiating smoking. This law will do nothing to support smokers who might
attempt to quit. In fact, this law will deny smokers access to alternatives to smoking and demand
that they use products which have an established dismal success rate. Although studies show
that nicotine replacement therapy (NRT) or prescription medicatiornis in combination with
professional support and counseling can improve success, it is fair to note that such resources
are typically employed by only the heaviest smokers. These types of resources are also not
necessarily accessible to lower income smokers who make up a disproportionately higher
percentage of the smoking population.

Meanwhile, traditional cigarettes remain the most visible and popular way to consume nicotine.

Although retailers face serious penalties for selling cigarettes to anyone under 21, social and
family sources cannof be effectively policed.

Royal College of Physicians urges public health professionais and governments
to promote vapor products to adult smokers.

i1 Aprit, 2018, {fie Royal College of Physicians (RCPJ -- whose groundbreaking 1962 report
linking smoking to a host of diseases predated the U.S. Surgeon General’s by two years --
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released an extensive Z00-page report on vapor products. The RCF conciuded that vapor
products should be promoted widely to smokers as a viable alternative to smoking. To date, the
RCP report is the most comprehensive review of the the science, public policy, regulation, and
ethics regarding vapor products. The RCP's conclusions include:

e “E-cigarettes are not a gateway to smoking — Use of e-cigarettes is limited almost
entirely to those who are already using, or have used, fobacco.

e “E-cigarettes do not result in normalisation of smoking — there is no evidence that
either nicotine replacement therapy (NRT) or e-cigarette use has resulted in
renormalisation of smoking. None of these products has to date attracted significant
use among adult never-smokers, or demonstrated evidence of significant gateway
progression into smoking among young people.

s “E-cigarettes and quitting smoking - among smokers, e-cigarette use is likely to
lead to quit attempts that would not otherwise have happened, and in a proportion of
these to successful cessation. In this way, e-cigarettes can act as a gateway from
smoking.

o “E-cigarettes and long-term harm - the possibility of some harm from long-term
e-cigarette use cannot be dismissed due to inhalation of the ingredients other than
nicotine, but is likely to be very small, and substantially smaller than that arising from
tobacco smoking. With appropriate product standards to minimise exposure fo the
other ingredients, it should be possible to reduce risks of physical health still further.
Although it is not possible to estimate the long-term health risks associated with
e-cigarettes precisely, the available data suggest that they are unitikely to exceed 5%
of those associated with smoked tobacco products, and may well be substantially
lower than this figure.” (RCP, 2016)

FDA Deeming.

The FDA deeming reguiations are unjustifiably heavy handed and will result in 99% of the vapor
industry being shut down. However, the agency made a conscious decision to NOT prohibit the

sale of flavored vapor products. The FDA openly acknowledges that a variety of flavors may be

hetpfut in transitioning smokers 1o less risky vapor products (FDA, 2016, 81 FR 29011).

Recommendation

On behalf of our members in San Francisco, CASAA urges the Committee to reject this
ordinance and any legislation that would limit the variety of smoke-free tobacco and vapor
product flavors. However, if the Committee is inclined to keep debate on this issue alive, we
strongly urge you to follow the lead of the FDA and hold this proposal for further study.
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

I have been operating a liquor and convenience stores in San Francisco
for many years now and we have developed a loyal customer base at each of
our locations that we hope to continue for years to come. Unfortunately,
when we learned our Board of Supervisors are considering a ban on Flavored
Tobacco Products and menthol cigarettes, it would seem our local
government wishes to end these relationships. If we are unable to provide
products like flavored tobacco and menthol cigarettes then we are no longer
going to see these customers in our store, period. Consumers are going to
head outside of the Bay area or get them illegally from someone who has
brought the product in from somewhere else, which is a lose-lose for us and
the city. Along with the loss in small cigar sales and menthol cigarettes, we
will see all related sales disappear as well; no liquor, wine, beer, soda, etc. as
those purchases will be made where they can buy flavored tobacco and
menthol cigarettes, you are naive to think otherwise.

I urge the Supervisors to consider the amount of product this ordinance
would affect, the money the city and its businesses will lose, and then the
jobs in the retail, manufacturing, and distribution of these products that
would be lost as a result. I'd then ask that each Supervisor go to a retailer in
your district and tell them we are taking over a third of your profits out of
your store, for a cause that we have no proof will have its intended effect,
and see how they react. It is legislation like this that is destroying the
personal liberties that made this country great; which allowed its citizens to
CHOOSE whether to do something, and relied on education, not legislation to
guide the decisions we make.

Sincerely,

Tareq Manaa
Drumm Liquor & Deli
15 Drumm Street

San Francisco, CA 94111
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

I am writing to urge you to vote against the menthol and flavor ban ordinance. It
would be very bad for my business and my customers will be very upset if they
can't get these products in San Francisco.

Many people have high blood pressure or high glucose levels and their doctor tells
them to avoid eating salty and sugary foods. They know it is bad for them and if
they keep eating salty and sugary food though it could lead to a stroke, diabetes or
a number or other ailments. Does this stop them? Sadly, it does not.

The same can be said for my customers who smoke. They know that smoking is not
good for their health. They know they should quit and if they don’t bad things could
happen to them. Just like the person who eats to much salt or sugar, they do it
anyway.

If the city banned salty and sugary food, they’d just buy it somewhere else. My
customers will go elsewhere to buy their cigarettes too.

While the intent of this ordinance is noble, the reality is that it will do nothing to
change the behavior of smokers. The only thing this ban will definitely do is harm
businesses. | urge you to vote no.

| appreciate your attention to my comments.

Sincerely,

Tareq Manaa W

Soma Wine and Spirits Il
689 Folsom Street
San Francisco, CA 94107
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

[ own several liquor store and wine shops in San Francisco that sell tobacco
and | am shocked to learn that you are thinking about banning the sale of
flavored tobacco and menthol cigarettes in the city.

I do not understand why the city would do this when the price of a pack of
cigarettes just increased by $2 per pack and the state raised the age to
purchase to 21. Isn’t that enough?

Please don'’t try to say that you are doing this for the children. They don’t
‘buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat. How will
the city compensate me and other business owners for lost revenue or lost
businesses due to your sales bans?

I urge you to vote NO on this unnecessary and discriminatory ordinance.
Thank you.

Sincerely,

Tareq Manaa /@%7\-7

Soma Wine and Spirits
600 Folsom Street
San Francisco, CA 94107
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:00 in the morning,
probably the worst time of day for retailers to leave their stores but | want to make sure
that you and other members of the Board know that | am very opposed to flavored
tobacco and menthol ban you will be discussing.

I am disappointed that the city did not have the courtesy to alert businesses to let them
know that this ordinance was being discussed and have it during the evening hours
when more of us could attend. While you may not think this is a big deal, it is for the
many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit margins are thin and
the sales bans you are proposing in your tobacco ordinance will wreak havoc on our
business.

In the past several months, we have been hit with a $2 tax increase on cigarettes, the
legal age to purchase has been raised to 21, and in July, the taxes on other tobacco
products like chewing tobacco and cigars will increase. This is on top of the soda tax
passed last year.

While larger stores have a greater ability to absorb these types of tax increases and
sales bans, smaller stores like mine struggle to make ends meet.

Many of my customers are on fixed incomes and tax increases and sales bans have a
disproportionate impact on their lives. Some of my customers do not have cars so if |
am no longer able to sell the products they desire, they cannot drive to the next town to
purchase what they want.

| suspect that many of these customers will have no alternative but to turn to the black
market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,

Tarek Manaa

Bel Clift Market
516 Geary Blvd.
San Francisco 94102
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

I own a liquor store in San Francisco that sells tobacco and [ am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

I do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?
[ urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you.

Sincerely, - |
| { Al S’& | \*\ ¥
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,

3554 3/ "
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want o make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

[ suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

[ urge you to remove the sales bans included this ordinance.

Regards,




To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

[ will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want'to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but I want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

I suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,




To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want to make sure that you and other members of the Board know that
[ am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends

meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

\Nalencia T¢
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but I want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends

meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

[ urge you to remove the sales bans included this ordinance.
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but I want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bars included this ordinance.

:/

Regards,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell fobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

I suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | wantto make sure that you and other members of the Board know that
[ am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

I suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want'to make sure that you and other members of the Board know that
| am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want'to make sure that you and other members of the Board know that
| am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

[ urge you to remove the sales bans included this ordinance.
Regards,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that 'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that ’'m not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for yoyr time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that 'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall _

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you io consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business kKiller and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

| own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

| do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retaiters | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this lj;’necessary and discriminatory

ordinance. Thank you. /

Sinperely, | L //-//g\ > / & f
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want'to make sure that you and other members of the Board know that
[ am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability o absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

I suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

| own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

| do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

[ urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you.

Sihcerely, | /-OOM‘/ {@7 hq/ﬂk/f 5{:
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your ime,
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want'to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

I own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

I do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you.
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but I want'to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

[ suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

I urge you to remove the sales bans included this ordinance.

Regards,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
fax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689 S

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

| own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

| do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank yo:y
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you fo consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Th nlyyou for your time
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

[ own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

| do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you.
Dav LS ‘{500(]& %"’0%
Sincerely, %G L’)\ 10 H/\ %% %S(— é“/” 07




San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

[ operate a convenient store in your district and was very alarmed to hear the Board of

Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.

If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

g z’//fy MAV ﬂ&ﬁl/ C’i
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want to make sure that you and other members of the Board know that
I am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

[ urge you to remove the sales bans included this ordinance.

Regards,

e
ffiw/?j" NY /f@m/
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2818




San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that 'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable
tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,

&t /4////
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

I will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want'to make sure that you and other members of the Board know that
[ am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales

bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

I urge you to remove the sales bans included this ordinance.

Regards,
FeiC Hobag
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularly menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you to consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced to either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,
' @
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

| will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores
but | want'to make sure that you and other members of the Board know that
| am very opposed to flavored tobacco and menthol ban you will be
discussing.

| am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the

taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on top of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

| urge you to remove the sales bans included this ordinance.

Regards,///’/
SA\) M\ o fe_ YW~
US00 RO Strecd
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To: San Francisco Board of Supervisors
Re: Vote no on Flavored tobacco ban

[ will be unable to attend the hearing on Wednesday as it is at 10:30 in the
morning, probably the worst time of day for retailers to leave their stores

but | want'to make sure that you and other members of the Board know that
| am very opposed to flavored tobacco and menthol ban you will be
discussing.

I am disappointed that the city did not have the courtesy to alert businesses
to let them know that this ordinance was being discussed and have it during
the evening hours when more of us could attend. While you may not think
this is a big deal, it is for the many storeowners that sell tobacco.

Running a small, independent business is a difficult task. Our profit
margins are thin and the sales bans you are proposing in your tobacco
ordinance will wreak havoc on our business.

In the past several months, we have been hit with a $2 tax increase on
cigarettes, the legal age to purchase has been raised to 21, and in July, the
taxes on other tobacco products like chewing tobacco and cigars will
increase. This is on {op of the soda tax passed last year.

While larger stores have a greater ability to absorb these types of tax
increases and sales bans, smaller stores like mine struggle to make ends
meet.

Many of my customers are on fixed incomes and tax increases and sales
bans have a disproportionate impact on their lives. Some of my customers
do not have cars so if | am no longer able to sell the products they desire,
they cannot drive to the next town to purchase what they want.

| suspect that many of these customers will have no alternative but to turn
to the black market to purchase the tobacco products you propose to ban.

I urge you to remove the sales bans included this ordinance.

S ad S @Tac@lﬁ/‘
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San Francisco Board of Supervisors

City Hali

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Members of the Board,

| operate a convenient store in your district and was very alarmed to hear the Board of
Supervisors are considering a ban on flavored tobacco products and menthol cigarettes.
If this were to pass my business would take a hit that I'm not sure it could recover from.
Flavored tobacco products and particularty menthol cigarettes are what get customers
in the door and drive our other sales (food, drinks, etc.). Without these products, we
lose those customers and everything they buy, not just tobacco.

What is the justification for removing these products which are only sold to adult
consumers who are 21, (the same as alcohol) and show proper identification? | have
been told that it is to keep kids from using tobacco but meanwhile kids are dying
everyday from taking illegal drugs (opioids and heroin), or driving a car while
intoxicated, things that kill instantly, unlike tobacco and vapor products, yet you hear
nothing from our Supervisors and Health officials on these issues. Instead they want
you fo consider removing legal products from legitimate tax paying retailers while
criminals continue to plague this area and are a much larger threat to our youth. You
are basically writing a check to the criminals who will no longer be able to sell marijuana
once it becomes legal next year and will thank cities like San Francisco for banning
products that they can now sell on the street (menthol cigarettes and flavored tobacco)
to recover what they are going to lose in illicit marijuana sales.

This ordinance is nothing more than a business Killer and would cost the city valuable

tax dollars, jobs, and business owners will be forced fo either move or close, that is how
much retailers rely on these products, as was seen recently in San Leandro.

Thank you for your time,

<,/501‘wm y/{m,éJ
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

I own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

| do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don’t try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.
Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you. |

Sincerely, /Z (5 },) @i‘/\\@)@\‘\‘r& S\/[\Ajj‘ﬂ
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San Francisco Board of Supervisors

City Hall

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, Ca 94102-4689

Supervisors,

[ own a liquor store in San Francisco that sells tobacco and | am
shocked to learn that you are thinking about banning the sale of

flavored tobacco and menthol cigarettes in the city.

I do not understand why the city would do this when the price of a pack
of cigarettes just increased by $2 per pack and the state raised the age

to purchase to 21. Isn’t that enough?

Please don't try to say that you are doing this for the children. They

don’t buy cigarettes from me or from any other retailers | know.

Owning and operating a viable small business is difficult. Taking legal
products off my shelves makes it even more difficult to stay afloat.
How will the city compensate me and other business owners for lost

revenue or lost businesses due to your sales bans?

| urge you to vote NO on this unnecessary and discriminatory

ordinance. Thank you.

o
(oS
Mira lgmre Wguciy,
Sincerely, car feaelr PeE
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DST6/14/17 public testimony

Good morning Members of the Board of
Supervisors....

| am Dr. Michal Foriest Settles, a SF
homeowner.

The topic today is an emotional one. Your role in
setting public policy is vital in this health debate.

My story goes back decades when another related
public policy was established. The United States
military’s smoking policy at the time was for US
service men to be provided chocolates and
cigarettes...all issued by the US Army.

My Dad, Mark Anthony Foriest, was one of those
young soldiers serving in the Korean War. Decades
later my Dad died of emphysema (a condition in
which the air sacs of the lungs are damaged and
enlarged, causing breathlessness and ultimately the
collapsing of the lungs and death) following decades



of addiction to cigarette smoking resulting from an
ill- conceived public policy. He died at age 50. He
did not see his children graduate from college, he
did not know any of his grandchildren or great
grandchildren. He did not collect a pension nor
collect social security. His passing left my Mother a
widow at 49 years of age.

Now you have an opportunity to set public policy as
well. Please reflect long and hard on your decision
and its impact on individuals and their children,
decades later.

Please vote “YES” on this measure. It is one small
step in protecting the youth we say we value. Let us
show the youth of this community our words have
real meaning.

Thank you.
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African Ame. ican Tobacco Con. ol Platform

AATCEC Control Leaders ip

Saving Black Lives

45,000 African Americans continue
to die each and every year from
tobacco related illnesses. Yet our
community has never mounted a
true concerted effort to rid our
community of its number one killer,
tobacco! Our community faces
many daunting challenges, but we
cannot afford to watch another
generation of our children become
the replacement smokers for those
who have already died.

“Stand UP!”

We have the power to
create a safe, happy,
healthy, and prosperous
community.

The AATCLC is available to:

»  Provide community education
Coordinate meetings with health

professionals, civic leaders, and

grassroots organizations

»  Provide relevant expert
testimony

»  Conduct or stand with you in
press conferences, webinars,

and media events

For More Information Call
888.881.6619

1)

2)

3)

4)

10) Support and demand smoke free multi-unit housing and other

African American Tobacco Control Platform

Protect our Children by making tobacco use and the predatory
marketing of flavored tobacco products one of the top five
priorities facing our community.

Work within our own organizations and religious institutions to
mount a sustained and comprehensive campaign against the
tobacco industry.

Understand that predatory marketing and tobacco use perpetuate
poverty in our communities.

Hold the tobacco industry responsible for the irreparable harm
that has been done to our community.

With the support of elected officials, develop a comprehensive
tobacco control platform that will eventually reduce tobacco
related illness and improve health equity in the African American
community.

Demand adequate funding for tobacco prevention programs and
culturally appropriate services to help people stop smoking.

Educate all organizations and institutions that serve African
Americans on how to adopt a non-acceptance of fobacco industry
sponsorship/contributions policy.

Support raising the price of ALL tobacco products, especially
cheap unregulated tobacco products that inundate African
American and Latino communities. These products include little
cigars, blunt wrappers, and cigarillos such as Black N Milds, and
Swisher Sweets. Increase legal age to purchase fobacco to 21.

Prohibit the sale of all flavored tobacco products, including
menthol cigarettes.

protections against secondhand smoke exposure.
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Dear Board of Supervisors,

My name is Ethan, and | am an 19 year old that vapes. | do not purchase things illegally with a
fake ID or anything of that sort. However | get all the equipment with my mother purchasing the
items for me. My mother had no problem with me vaping because of my academic success. |
graduated High School with a 3.89 cumulative GPA and | am currently majoring in mechanical
‘engineering with a cumulative 3.34 GPA. | started vaping as a choice, it had nothing to do with
~ the flavors or juices or anything like that. I also personally vape a very low to no nicotine. |1 was
never a fan of nicotine so | just vape just as something to pass the time. Taking away flavor
juices is probably a huge mistake that could be made. Just because a product is flavored does
not mean its main intent is to reach out towards kids or minors. If that were the case, the sales
in just tobacco flavored juice would still be higher than the flavored ones. lts a flavor, like ice
cream, gives people variety. People today like having options for anything.

Current SF resident,
Ethan
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PETITION

'O THE. SAN FRANCISCO BOARD OF SUPERVISORS

The Petition of certalit citizens of the San Fiancisco Bay Area diaws to the attentigin of the San Francis¢o Board of Supervisors:

We, the following, at& over the age of 21, tagpaying, and voting étizens who be]ié& ‘¢ that it is strictly the responsibility of the fétailers and

parents/guardians to deny access to toba¢£o products to minés

. We believe that ¢ihication and awareriggs should be increased to prevent minois from

obtaining tobacco préducts, howevet, we do not believe that dptiying the sales of flavored tobacco protluéts, directly impacts youth smoking rates. We
Bielieve in freedom of choice, and this includes our consumedrij)r@ducts tobacco an.d otherwise.

"T'he Petitioners therefire request To Deny BOS File No. 170441 — Ordinance amé ndmg the Health Cegle to prohibit tobacc@ retaﬂers from selling

ﬂﬂvored tobacco plorjucts including memh@l cigarettes. 38 v
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ETITION

TO THE SAN FRANCISCO BOARD (' SUPERVISORS

The Petition of certain citizeiis of the San Francisio Bay Area draws t¢: the attention of the San Francisco Boatd of Supetvisors:

We, the following, ate over the age of 21, taxpayitig, and voting citizefis-who believe that it {g strictly the responsihility of the retailers and

patents/guatdians to deny actess to tobacco prodiicts to minots. We liilieve that educatiofiind awareness should be increased to privent minors from
obtaining tobacco products, however, we do not believe that denying i1z sales of flavored tshacco products, direetly impacts youth siiioking rates. We
believe iii freedom of choice, and this includes out consumed products tobacco and other, ige.

The Petitioners therefore requiest To Deny BOS File No. 170441 — Oj finance amending th# Health Code to prishibit tobacco retailers from selling

flavored tobacco products,

ineluding menthol clgﬁettes

. e

Name / Husiness

Address

=y

C1ty / County

Post Codf
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| ] ETITION
TO T} E SAN FRANC 3CO BOARD C 7 SUPERVISOI: |

The Peti on of certain citizer of the San Francis s Bay Area draws ti the attention of thi: jan Francisco Boai: of Supetvisots:

We, the | :'Jlowing, are over il “age of 21, taxpayi"i:', , and voting citizéti who believe that ii. y i strictly the respoti. bility of the retailé;: and

patents /. sardians to deny ag: s to tobacco prod uts to minors. We I lieve that educatioi” ind awareness sho: 1 be increased to [{i went minors from
obtaining tobacco products, | jwever, we do not'| slieve that denying i e sales of flavoted | bacco products, di+ -ctly impacts youth. moking rates. We
believe it freedom of choice, iid this includes oi1 ¢onsumed produss: tobacco and othet’ se.

The Petit dners therefore re) #t To Deny BOS i !e No. 170441 — Oi inance amending t} : Health Code to p, hibit tobacco retafl; 's from selling
flavored - ;bacco products, i1 'ydlng menthol clg Attes.
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PETITION :
'I'O THE SAN FRANCISCO BOARD OF SUPERVISORS

The Petition of certain eltizens of the San Francisco Bay Area diws to the attention of the San Franciseo Board of Supetvisofs:

We; the following, ate ovet the age of 21, fi%paying, and voting eitizens who believe that it is strictly the fesponsibility of the fetailets and
paténts/guatdians to défy access to tobaggo products to minars, We believe that eeltication and awarerniéss should be increaséd to prevent minots from
obtiining tobacco products, howevet, we do not believe that déiiying the sales of flavored tobacco produsts, ditectly impacts youth smoking rates. We
beligve in freedom of choice, and this inclides out consumed products tobacco and otherwise.

The Petitioners theréfore request To Deny BOS File No. 170441 — Ordinance amefiding the Health Codle to prohibit tobacée retailers from selling
ﬂavoted tobacco products including menﬂ 101 cigatettes.
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PETITION |
TO THE SAN FRANCISCO BOARD OF SUPERVISORS

The Petition of certain citizesia of the San Franciseo Bay Atea draws to the attention of the San Francisco Boatd 6f Supetvisors:

We, the following, are over thie age of 21, taxpayilig, and voting citizéiis who believe that it is strictly the respotisihility of the retailers and
patents/guardians to deny aeiiess to tobacco products to minots. We believe that educatién §nd awareness should be increased to prevent minors from
obtaining tobacco products, howevet, we do not believe that denying thé sales of flavored tobacco products, ditestly impacts youth siiioking rates. We
believe in ffeedom of choice, and this includes oiit ¢onsumed products tobacco and otheiwise. v '

The Petitioners thetefore regjggl_est To Deny BOS\Fﬂé No. 170441 — Ordinance amending the Health Code to pirohibit tobacco retailess from selling
flavored tobacco products, iiluding menthol cigaréttes.
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STATE OF CALIFORNIA

TOBACCO EDUCATION AND RESEARCH OVERSIGHT COMMITTEE

MEMBERS:

MICHAEY, ONG, M.D., Ph.D.

CHAIRPERSON

Assislant Profcssor in Residence

Division of General nicrnal Medicine and
Health Services Research

Depariment of Medicing

University of California, Los Angeles

LOURDES BAEZCONDE-GARBANATI, Ph.D,,
MP.H, M.A.

Professar in Preventive Medicine, Institute for Health Promiotion and.

Discase Prevention Rescarch
Dircetor in (he Center for Health Equity in the Americas
University of Southern Calilornia .

RICHARD BARNES, JD

Consultant

VICKI BAUMAN
Prevention Director II
Stanislaus County Office of Education

PATRICIA ETEM, MP.H.
Exccutive Consultant
CIVIC Communications

ALAN HENDERSON, Dr.P.H, CHE.S.
Professor Emeritus
California State University. Long Beach

DEBRA KELLEY
Advaocacy Director
American Lung Association in California

PAMELA LING, M.D., MP.H.
Associate Professor

Department of Medicine

University of California, San Francisco

WENDY MAX, Ph.D.

Professor in Residence and Director
Institute for Heaith Aging

University of California. San Francisco

ROBERT OLDHAM, M.D., M.SH.A.
Public Health Officer and Public Health Division Director
Placer County Department of Health and Human Services

MARY BAUM

Program Manager

Alcohol, Tobacco and other Drug Prevention Program
Social Advocates for Youth (SAY) San Diego

CLARADINA SOTO, Ph.D.,, M.P.H.
Assistant Professor
University of Southern California
Keck School of Medicine

MARK STARR, D.VM,, MP.V.M.
Depaty Dircetor for Environmental Health
California Department of Public Health

November 21 2016

President Barack Obama
1600 Pennsylvania Avenue NW
Washington, DC 20500

RE: Support banning all flavors, including menthol, from tobacco
products.

Dear President Obama:

The Tobacco Education and Research Oversight Committee (TEROC) is a
legislatively mandated oversight committee (California Health and Safety Code
Sections 104365-104370) that monitors the use of Proposition 99 tobacco tax
revenues for tobacco control, prevention education, and tobacco-related
research in California. TEROC advises the California Department of Public
Health, the University of California, and the California Department of Education
with respect to policy development, integration, and evaluation of tobacco
education programs funded by Proposition 99. TEROC is also responsible for
the development of a master plan for the future implementation of tobacco
control and tobacco-related research, and making recommendations to the
State Legislature for improving tobacco control and tobacco-related research
efforts in California.

At the September 29, 2016, TEROC meeting, members became aware that the
African American Tobacco Control Leadership Council (AATCLC), along with
several key public health stakeholders, sent a letter to your administration
asking for removal of all flavored tobacco products, including mentholated
cigarettes, from the marketplace. TEROC supports this request and urges
your administration to ban all flavors, including menthol, from all tobacco
products.

Flavored tobacco products disproportionately affect certain priority populations
(e.g., low-income, racial/ethnic minorities, young adults, and Lesbian Gay
Bisexual and Transgender individuals) and they entice and encourage youth
and young adults to use tobacco products. In 2014, an estimated 70 percent of
middle and high school students who had used a tobacco product in the past 30
days had used a flavored tobacco product within this period. Additionally,
menthol cigarettes are advertised more frequently and cost less in African
American and in low-income neighborhoods. Not surprisingly, more than 80
percent of African American smokers smoke mentholated cigarettes compared
to 26 percent higher than whites.

Flavored tobacco and menthol are a public health risk that attract new smokers
and disproportionately affect certain populations. Menthol smokers show
greater signs of nicotine dependence, have higher rates of quit attempts, and
are less likely to successfully quit smoking than other smokers. Consequently,
these smokers will have a higher risk of tobacco-related disease. Banning all
flavored tobacco products would reduce prevalence of smoking and use of
tobacco products among vulnerable populations, while improving health for all
Americans.

STAFFED BY CALIFORNIA DEPARTMENT OF PUBLIC HEALTH, CALIFORNIA TOBACCO CONTROL PROGRAM
1616 CAPITOL AVENUQSBBPX 997377 MS#7206, SACRAMENTO, CALIFORNIA 95899-7377, (916) 449-5500



President Barack Obama
Page 2
November 21 2016

Although the 2016 Final Deeming Rule gave the United States Food and Drug
Administration (FDA) regulatory authority over all tobacco products, including e-cigarettes,
all cigars, hookah, dissolvables, and novel future tobacco products, the FDA did not include
menthol in the definition of characterizing flavors. Therefore, TEROC urges your
administration as a final act to direct the FDA to issue a proposed rule to remove all
flavored tobacco products, including menthol, from the market.

Banning flavors, including menthol, from all tobacco products is consistent with TEROC's
2015-2017 Master Plan, Changing Landscape: Countering New Threats, Objective 5:
Prevent Youth and Young Adults from Beginning to Use Tobacco and Objective 7:
Minimize Tobacco Industry Influence and Activities. Strategies in support of Objective 5
include combating tobacco industry actions such as marketing of e-cigarettes, flavored
tobacco products, and any other product that either entice or engage youth in tobacco
initiation. Under Objective 5, TEROC requests that all organizations involved in tobacco
control urge the FDA to ban menthol cigarettes and all other flavored tobacco
products. Similarly, under Objective 7, TEROC recommends that the FDA ban all
flavored and menthol tobacco products, including smokeless tobacco, cigars, and e-
cigarettes containing nicotine.

Your leadership to help reduce the uptake of tobacco products and save lives by banning
flavored tobacco products is greatly appreciated. If TEROC can provide further information
that would facilitate your decision-making regarding this matter, please feel free to contact
me directly at (310) 794-0154 or via e-mail at mong@mednet.ucla.edu.

Sincere|y,
77
// / 0/{& Z\ o

5

Michael Ong, M.D., Ph.D.
Chairperson

cc:
cc:

Cecilia Mufoz, Director, White House Domestic Policy Council

Congressman G. K. Butterfield, Congressional Black Caucus

Dr. Robert Califf, Commissioner, Food and Drug Administration

Joe Biden, Vice President

Michelle Obama, First Lady

Mitch Zeller, Director, Center for Tobacco Products, Food and Drug Administration
Shaun Donovan, Director, Office of Management and Budget

Sylvia Mathews Burwell, Secretary of Health and Human Services
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s, SAN FRANCISCO
)° TOBACCO FREE COALITION

Staffed by SFDPH- Tobacco Free Project
25 Van Ness Ave. Suite 345, San Francisco, CA 94102

- ! !
TEBACCO-FREE COALITION

May 8, 2017

Supervisor Malia Cohen

1 Dr. Carlton B. Goodlett Place
City Hall Room 244

San Francisco, CA 94102

Dear Supervisor Cohen-

We write on behalf of the San Francisco Tobacco-Free Coalition in support of the proposed ordinance that
would end the sale of menthol and flavored tobacco products by amending the health code. We are grateful for
your bold leadership on this issue, taking on powerful interests as you prioritize the health and well-being of San
Francisco youth and adults. We continue to needlessly lose so many people to tobacco-related disease, given that
there are approximately 480,000 deaths in the United States every single year related to tobacco.

According to national data and research, 90% of smokers start smoking by the age of 18. Those who start
at a younger age tend to be heavier and long term smokers, which leads to higher risk of tobacco-related health
problems such as cancer and heart disease. Youth who smoke are also at risk for increased blood pressure,
asthma, and reduced lung growth. Ex;iosure to and use of nicotine before 25 years of age has long-lasting negative
impacts on adolescent brain development.

Menthol and flavored tobacco with colorful packaging is used by the tobacco companies to attract young
people. As tobacco companies know, menthol cools and numbs the throat, reducing irritation, making menthol an
appealing option for young people who are initiating tobacco use. 81% of youth who have ever tried a tobacco
product report that the first tobacco product they used was flavored. Menthol, candy and fruit flavors proliferate
in the marketplace.

The proposed ordinance would have a significant impact on the health of this generation of youth.
Decreasing smoking rates also equates to lower direct and indirect health expenditures for individuals, families and
the City and County of San Francisco. Researchers at the University of California, San Francisco estimated that the
cost of smoking in San Francisco amounted to over $380 million per year, including direct health care costs and
indirect costs from lost productivity due to iliness and premature death. Eliminating the sale of menthol and
flavored tobacco products would be beneficial for the health and economic well-being of San Franciscans.

This ordinance would add to San Francisco’s history of advanced tobacco policies which protect our youth

from a lifetime of addiction, poor health, and possibly death and ensures the health of future generations. For
these reasons, we are honored to support the proposed ordinance. :

Tonya Williams, MPA Bob Gordon, MPH
Co-Chairs.of the San Francisco Tobacco Free Coalition

Coalition Member Organizations: African American Tobacco Control Leadership Council (AATCLC) *American Cancer Society
Cancer Action Network (ACS CAN) * American Heart Association * American Lung Association - Americans for Nonsmokers’
Rights - Bay Area Community Resources (BACR) * Breathe CA — Project E-NUFF - Bright Research Group * California LGBT
Tobacco Education Partnership - Coalition of Lavender-Americans on Smoking or Health {CLASH) / The Last Drag - Freedom
from Tobacco - San Francisco Cancer Initiative (SF CAN) -+ San Francisco University Student Health Services - San Francisco
Unified School District Health Programs (SFUSD) - UCSF Center for Tobacco Research and Education -
Vietnamese Youth Development Center (VYDC) * Youth Leadership Institute (YLI)
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5% May 2017

Supervisor Malia Cohen

1 Dr. Carlton B. Goodlett Place
City Hall Room 244

San Francisco, CA 94102

Dear Supervisor Cohen,

I am writing to express Vietnamese Youth Development Center (VYDC)’s support for
the policy impact of ending the sale of flavored tobacco in San Francisco. VYDC has a
proven record of accomplishment working with the youth in the areas of tobacco use
prevention, leadership, and policy advocacy. Our mission is to empower under-served
Asian Pacific Islander and urban youth with knowledge and confidence to define their
future and reach full potential.

Current data shows that flavored tobacco products have been especially targeted at youth
of color, and menthol cigarettes harm youth across our community in the Tenderloin.
Tobacco products with menthol, flavors and colorful packaging are designed to attract
young people. An alarming 95% of African American teen smokers and 60% of Asian
American teen smokers use menthol cigarettes. VYDC prioritizes the health and safety of
our community over tobacco industry’s ‘special interests’. Therefore, we support the
ongoing efforts leading up to policy ban, as we believe that regulating the sale of flavored
tobacco will help mitigate the harmful impact of smoking on young people’s lives.

I look forward to our continued partnership on this very important issue.

Sincerely,

oty of

Judy Young
Executive Director
Vietnamese Youth Development Center

166 Eddy Street San Francisco, CA 94102 = tel: (415) 771-2600 = fax: (415) 771-3917 = wwwvydc.org
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May 25, 2017
Ending the Sale of Menthol and All Flavored Tobacco

RE: Support for San Francisco Supervisor Malia Cohen’s ordinance

As an organization working for 25 years to eliminate tobacco-related harms, the Coalition of Lavender-
Americans on Smoking & Health (CLASH) is pleased to sign on as a supporter of Supervisor Malia
Cohen’s proposed ordinance that would end the sale of all menthol and flavored tobacco products in San
Francisco.

This ordinance will save lives. Menthol is training wheels for new smokers. It makes it much easier to
tolerate the harshness of tobacco and pick up the habit. It also enhances the impact of nicotine and
makes it harder to quit. More than 70% of smokers wish they didn't smoke and a majority of smokers
support tobacco control measures in order to help them quit. If menthol is taken off the market, quit rates
will rise and initiation will drop.

When Congress gave the FDA authority to regulate tobacco in 2009, menthol was initially included
among all the other flavors that would be eliminated from the market because they lure kids. Philip
Morris/Altria supported the bill because they saw FDA regulation as inevitable and wanted a hand in
shaping it. They threatened to kill the bill if menthol was no longer available. Their "compromise" was
two-fold: they were willing to allow a ban on other flavors such as vanilla and berry, representing a small
market share, but not menthol which accounts for 30% of the market. Secondarily, they agreed to charge
the FDA with studying the menthol issue as a first order of business after passage.

The FDA spent years gathering expert testimony and finally acknowledged that eliminating menthol
would be a boon to public health. However, their efforts were thwarted by the Obama administration for
reasons unclear to us, but most likely a result of tobacco industry influence behind the scenes.

Almost every tobacco control win is secured at the local or state level, where the industry has less
influence. San Francisco needs to assert its leadership on this issue and be an example for other
jurisdictions.

Menthol is preferred by a large majority of African American smokers, contributing to a disproportionate
health burden in that community. LGBTs and young people also use menthol more than others.

Thank you,

,ﬁyﬁjggg&[f é%;{ﬁw

Naphtali Offen, President
Coalition of Lavender-Americans on Smoking and Health (CLASH)

CLASH mail address: 1270 Sanchez Street, San Francisco, CA 94114
Telephone: 415-436-9182 Email: bobh@lgbtpartnership.org
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2016-2017
Board of Directors

Chairman of the Board
Chris Tsakalakis

President
Alden McDonald i1, MD

Chairman of the Board-Elect

Dan Smoot

President Elect
Michelle Albert, MD, MPH

Immediate Past Chairmen
Charles Prosper

Immediate Past President
Yerem Yeghiazarians, MD,
FACC, FAHA, FSCAI

Leadership Development Chair

Frank Tataseo

Members At Large

Gerry Barredo

Jay Clemens

Chuck Collins

Laura Doan

Glenn Egrie, MD

Mary A. Francis

Jason Hall

Richard Henley

John Maa, MD

Brian May

Mai N. Nguyen-Huynh, MD
Bill Pearce

Alicia Romero, MD

Carol Ann Satler, MD, PhD
Matthew Scanian

Lynne Sterrett

Senior Vice President
Maria Gonzalez Olson

Greater Bay Area Division

May 8, 2017

Mayor and Board of Supervisors, City of San Francisco
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

426 17th St, Ste 300, Oakland, CA 94612
Phone (510) 903-4050 Fax (510) 903-4049

www.heart.org

Dear Mayor and Supervisors,

The American Heart Association supports Supervisor Malia Cohen’s proposed
ordinance “Prohibiting the Sale of Flavored Tobacco Products,” including menthol
cigarettes. This ordinance will limit access to flavored tobacco products which are
the industry’s primary method for targeting & hooking new smokers.

Cigarette smoking is the leading cause of preventable disease and death in the
United States, claiming on average 480,000 lives yearly. It increases the risk for
heart disease and stroke, especially in those who are genetically predisposed.
Smoking decreases our ability to exercise, increases the tendency for blood clots,
and decreases good cholesterol. The best way to prevent tobacco-related illness
and death is to prevent people from starting to smoke in the first place.

The tobacco industry targets young people and communities of color with flavored
tobacco products. Tobacco companies have historically targeted African-American
communities with aggressive marketing of mentholated tobacco products and it is
no accident that 95% of African-American youth smokers report smoking
menthol-flavored cigarettes. As a result, African Americans bear a
disproportionate burden of tobacco-related disease and death; 47,000 African
Americans die annually from smoking-related illnesses, making tobacco use the
largest preventable cause of death among African Americans.

Flavors including grape, menthol, cotton candy, bubble gum and gummy bears
mask the harsh taste of tobacco and are highly appealing to youth, encouraging
young smokers. In California, 9.4% of young adults (18-24 years old) currently use
electronic cigarettes or other vaping devices which capitalize on flavor marketing.

Policies like San Francisco’s proposed ordinance “Prohibiting the Sale of Flavored
Tobacco Products,” protect our communities from flavored tobacco products and
are crucial to preventing a lifetime of tobacco addiction. The American Heart
Association respectfully asks for your support of this vital health policy. We ask
that you put the health of your constituents before tobacco industry profits, and
help to ensure that all residents have the healthy and prosperous lives they deserve.

Sincerely,

Alden McDonald III, MD
Board President
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“1 Bay Area
Community
!:} Resources

April 28, 2017

Supervisor Malia Cohen

1 Dr. Carlton B. Goodlett Place
City Hall Room 244

San Francisco, CA 94102

Dear Supervisor Cohen,

We write on behalf of Bay Area Community Resources to offer insight on the potential impact of
prohibiting the sale of menthol and flavored tobacco products in San Francisco.

American tobacco companies mass-produce a deadly consumer product. Consequently, the San
Francisco tobacco market remains a serious threat to public health. This is especially true in vulnerable
communities where teens and young adults are deliberately targeted by industry marketing.

Tobacco products with menthol, flavors, and colorful packaging are designed to attract teens and young
adults who are, as the tobacco industry explains, "the only source of replacement smokers." Menthol
numbs the throat and reduces irritation, making it an ideal choice for beginners. Flavored products, like
fruit-flavored cigarillos, provide young people an array of alternatives to the taste of pure tobacco.

Over 80% of tobacco consumers began by using flavored products—menthol or otherwise. Therefore,
we are confident that regulating the sale of products designed to capture and addict new customers wili
effectively mitigate the tobacco industry's ability to target teens and young adults.

The Bay Area has a legacy of working hard to protect vulnerable citizens from the threat of addiction,
disease, and death. Our organization commends your efforts to continue this legacy by prioritizing public
health and safety over tobacco industry special interests.

Thank you,

§

3,
/
;

. / f’ é
77%@4 L (- / fy
Daniel Maggioncalda Mary leAWilliams Martln Weinstein

Project Director, Tobacco Policy Chief Operating Officer Chief Executive Officer

Coalition Member Organizations: American Cancer Society Cancer Action Network, American Heart Association, American Lung Association,
Americans for Nonsmokers’ Rights, Bay Area Community Resources, Breathe CA: Project E-MUFF, Bright Research Group, California LGBT Tobacco
Education Partnership, Coalition of Lavender-Americans on Smoking or Health/The Last Drag, Department of Health and Human Services,
Freedom from Tobacco, San Francisco University Student Health Services, San Francisco Unified School District Health Pragrams, UCSF Center for
Tobacco Research and Education, Vietnamese Youth Development Center, Youth Leadership Institute
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June 2, 2017
Re: Support for Supervisor Cohen’s flavored tobacco legislation

Dear Supervisors Breed, Cohen, Farrell, Fewer, Kim, Peskin, Ronen, Safaf, Sheehy, Tang

and Yee:
Zoard of Directors On behalf of Good Shepherd Gracenter, a Licensed Recovery Residence for Women in ‘Sanv
Francisco, I'm writing in support of Supervisor Malia Cohen's legislation that seeks to safeguard our
Ct ey Brown youth by ending the sale of flavored tobacco products in San Francisco.

Fresigeni

The tobacco industry employs multiple methods to get kids and teens to start smoking, knowing that
once they get started, many will be addicted for life. Flavored tobacco is the same deadly tobacco,
only flavored like candy and fruit to attract youth, Deadly products, such as strawberry cigarillos,
cherry blunt wraps, chocolate hookah, and cotton candy vape/e-cigarette liquids, are soid throughout
San Francisco, especially near our schools and low-income neighborhoods. No wonder that 80% of all
teen smokers started with some kind of flavored tobacco, and that 95% of African-American teen
smokers, 55%-60% of Latino and Asian American teen smokers (1), and over 70% of LGBT young
adult smokers use minty menthol cigarettes (2). Flavored tobacco is an issue of social justice.

Treasurey

Shirley Quitugua

The Board of Supervisors has always been a champion for our youth and their wellbeing. Healthier

kids makes for more successful students, but tobacco companies are getting kids addicted by putting
these favors in tobacco. We know that youth are three times more likely to start smoking traditional
combustible cigarettes if they start using flavored tobacco products like e-cigarettes first (3).

Sc 'hﬁi&, RGS
Surayna Spicer
viicheile VanKeirsbulck

The U.S. Department of Health and Human Services has launched Healthy People 2020
(wwy.healthypeople.gov) and one of their objectives is to reduce tobacco use by both adults and

od Shepherd Guild adolescents. I can tell you from first hand experience that my father, a long time smoker, died of a
Nora Hall stroke due to smoking. As the Executive Director of a women’s recovery residence, I witness every
Fresident

day how women struggle to choose a healthy lifestyle and desire stop smoking. Some have been
successful and their health improved significantl!

You have the power to improve health outcomes, reduce healthcare costs, and advanced health equity.
For these reasons, Good Shepherd Gracenter supports Supervisor Cohen's ordinance, for the health
of our children and our future.

Sincerely,

“79/& %?m, //wwzz

Sr. Marguerite Bartling, RGS
MSW, CATCIV
Executive Director

A Woman's Recovery #
Good Shepherd Gracenter i 307T(0)3 Tax Exempt
LD

2844




AMERICAN
LUNG

ASSOCIATION.

Board of Directors

David Pogue
Chair

Mark Johnson
Vice-Chair

Stephen Legg
Treasurer

David Cooke, MD
Secretary

Susan Griffin
Immediate Past Chair

Cheryl Cathoun
Stephen O'Kane
Steve Cramer
Afif El-Hasan, MD
Natalie Germuska
Billy Kim

David Madsen
Debbie Newman
Sue Padernacht
Lynn Paquin
Mary Strenn

Kristi VandenBosch

Olivia Gertz
President and
Chief Executive Officer

AMERICAN LUNG ASSOCIATION IN CALIFORNIA

333 HEGENBERGER ROAD, SUITE 450, OAKLAND, CA 94621
phone: 510.638.5864 | fax:510.638.8984

May 8, 2017

The Honorable Ed Lee

Members of the San Francisco Board of Supervisors
1 Dr. Carlton B. Goodlett Place

City Hall, Room 244

San Francisco, CA 94102

Dear Mayor Lee and Members of the Sah Francisco Board of Supervisors:

On behalf of the American Lung Association in California, the leading public
health organization fighting to reduce and prevent the lung disease, | am
writing to express strong support for the adoption of an ordinance to prohibit
the sale of all flavored tobacco products, including menthol.

Each year in California, nearly 40,000 adults die from smoking-related causes
and over 12,000 kids become new daily smokers. According to a 2012 Report
of the U.S. Surgeon General, tobacco companies have a long history of using
flavored products to entice new, younger customers.! Eight out of ten youth
smokers report that they initiated tobacco use with a flavored tobacco
product, and the younger a person is the more likely they will be to use a
flavored tobacco product.?®

Despite the FDA’s 2009 ban on the sale of flavored cigarettes, the market for
other types of flavored tobacco products such as cigars and e-cigarettes is

‘growing rapidly.* Additionally, menthol flavors were excluded from the FDA

ban despite the evidence that menthol is also driving factor in tobacco
initiation.

The American Lung Association stands in strong support of the proposed
ordinance’s inclusion of menthol products. These products present a unique set
of challenges, both in their health risks and in the populations they affect.
Menthol tobacco is disproportionately used by certain populations, with over
80% of African American smokers and over 70% of LGBT smokers choosing
these products.> Furthermore, we know that menthol users tend to be more
addicted and less able to quit smoking than non-menthol users.”

For these reasons, we urge the Board to move forward with the ordinance
which will prohibit the sale of all flavored and menthol tobacco products.

American Lung Association
in California
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By eliminating the flavored products that attract young tobacco users, the proposed ordinance will
take an important step toward reducing to tobacco use in San Francisco.

Thank you for your leadership and we hope that San Francisco will continue to set a healthy example
for other Californian communities by supporting innovative, effective tobacco control policies.

Sincerely,

J sy Wareie
Vanessa Marvin
VP Public Policy and Advocacy

1 U.S. Department of Health and Human Services. Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon
General. Atlanta, GA: U.S. Department of Health and Human Services, Centers for Disease Control and Prevention, National Center for
Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, 2012. | 2 Ambrose, BK, et al., “Flavored Tobacco Product
Use Among US Youth Aged 12-17 Years, 2013-2014,” Journal of the American Medical Association, published online October 26, 2015.| 3
Villanti, AC, et al., “Flavored Tobacco Product Use Among U.S. Young Adults,” American Journal of Preventive Medicine 44(4):388-391,
2013. | 4 Campaign for Tobacco-Free Kids. Flavored Tobacco Products Fact Sheet.
hitps://www.tobaccofreekids.org/research/factsheets/pdf/0383.pdf | 5 Substance Abuse and Mental Health Services Administration, The
NSDU Report: Use of Menthol Cigarettes. 2009: Rockville, MD. | 6 National Youth Advocacy Coalition, Coming Out about Smoking: A
Report from the National LGBTQ Young Adult Tobacco Project 2010: Washington, DC. | 7 U.S. Food and Drug Administration, Preliminary
scientific evaluation of the possible public health effects of menthol versus non-menthol cigarettes. July 2013.
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May 25, 2017

Supervisor Malia Cohen
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Dear Supervisor Cohen:

1 write in support of your efforts to reduce youth tobacco use. As San Francisco’s public Medi-
Cal managed care plan whose mission is to improve the health of San Francisco’s low income
residents and to support the safety net providers who care for them, the San Francisco Health
Plan (SFHP) is concerned about the significant impact flavored tobacco products have had on
overall smoking rates, but particularly amongst low income, minority youth who make up a large
portion of SFHP’s members. SFHP strongly supports reducing access to flavored tobacco
products in San Francisco.

Please let us know how we may be of assistance to you and this legislation.

EO, San Francisco Health Plan

cc: Members of the Board of Supervisors
London Breed, President
Mark Farrell

Sandra Lee Fewer

Jane Kim

Aaron Peskin

Hillary Ronen

Ahsha Safai

Jeff Sheehy

Katy Tang

Norman Yee
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YOUTH LEADEREMIP INSTITUTE

May 18,2017

Supervisor Malia Cohen

1 Dr. Carlton B. Goodlett Place
City Hall Room 244

San Francisco, CA 94102

Dear Supervisor Cohen,

I am writing on behalf of the Youth Leadership Institute (YLI) to offer education and insight on
ending sales of menthol and flavored tobacco products in San Francisco. We have been serving
the San Francisco community for over 20 years we believe that cultivating engaged and dynamic
young people today will lead to a more just, equitable, and sustainable society tomorrow. YLI
supports and engages “non-traditional” youth leaders — particularly those from low-income
communities of color — in becoming civic leaders. We are dedicated to working with and
building the skills of young people so they can confidently address and break down the social,
economic, and environmental inequities in their communities.

These youth leaders are the fabric and the future of San Francisco, investing in their health is
critical and we know that the leading cause for African American premature death is due to
tobacco related issues. Countless youth we have developed at YLI have expressed that their
peers and family members would not have started smoking if it were not for the flavored options
such as menthols that remain accessible and bombarded with messages to consume these deadly
products.

The industry targets youth, communities of color and the LGBT community as they desperately
attempt to evolve to find the next generation of clients. San Francisco under your leadership is
poised to take another strategic public health stand that will not only protect our most vulnerable
communities but also set the tone for other to follow, as our beloved city continues to be a leader
in social justice efforts that focus on health equity.

YLI has been a leader in addressing health inequities and is excited to continue to build on over a
decade of our tobacco prevention efforts in youth leadership, research, and community change in
San Francisco and throughout the state.

Sincerely,
\I.g;b\ / //\ S
%ahad Qurashi,

Bay Area Director of Programs
fqurashi@vli.org, (408) 805-0553
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1400 EYE STREET, N.W. « SUITE 1200 « WASHINGTON, DC 20005
PHONE (202) 296-5469 « FAX (202) 296-5427

May 18, 2017

Mayor and Board of Supervisors
City and County of San Francisco
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Dear Mayor Lee and members of the Board of Supervisors:

The Campaign for Tobacco-Free Kids Action Fund supports amending the Health Code by adding Article 19Q,
"Prohibiting the Sale of Flavored Tobacco Products,” to end the sale of all flavored tobacco products, including menthol,
in the City and County of San Francisco.

Prohibiting the sale of flavored tobacco, including menthol cigarettes, is an important step in protecting San Francisco
children from the unrelenting efforts of the tobacco industry to hook them to a deadly addiction. For decades, tobacco
companies have used flavorings to improve the taste and reduce the harshness of their products to make them more
appealing to new users, almost all of whom are under age 18. A government study found that 81 percent of kids who
have ever used tobacco products started with a flavored product®. The evidence is clear that menthol cigarettes and
flavored tobacco products have a direct appeal to youth and make it easier for them to start smoking. Prohibiting the
sale of menthol cigarettes and other flavored tobacco products will help reduce tobacco use and its devastating toll.

In recent years, there has been an explosion of sweet-flavored tobacco products, especially e-cigarettes and cigars.
These products are available in a wide assortment of flavors that seem like they belong in a candy store or ice cream
parlor — like gummy bear and cotton candy, wild berry and lemonade. A 2014 study identified more than 7,700 unique e-
cigarette flavors, with an average of more than 240 new flavors being added per month.? Sales of flavored cigars,
meanwhile, have increased by nearly 50 percent since 2008, and flavored cigars made up more than half (52.1 percent)
of the U.S. cigar market in 2015, according to Nielsen convenience store market scanner data.?

These sweet products have fueled the popularity of e-cigarettes and cigars among youth. Youth cite flavors as a major
reason for their current use of non-cigarette tobacco products, with 81.5 percent of youth e-cigarette users and 73.8
percent of youth cigar users saying they used the product "because they come in flavors [ like."* Across all tobacco
products, the data is clear: flavored tobacco products are overwhelmingly used by youth as a starter product, and
preference for flavors declines with age.

Tobacco companies have a long history of targeting and marketing flavored tobacco products to specific populations
and subgroups. Tobacco industry marketing, often targeted at minority communities, has been instrumental in
increasing the use of menthol products and in the disproportionate use of menthol products by minority groups and
youth. As a result, 85 percent of African-American smokers smoke menthol cigarettes, compared to 29 percent of white
smokers. Menthol cigarettes are particularly popular among youth: more than half of youth smokers use menthol
cigarettes, including seven out of ten African-American youth smokers.> The FDA’s Tobacco Products Scientific Advisory
Committee (TPSAC) estimated that by 2020, 4,700 excess deaths in the African-American community will be attributable
to menthol in cigarettes, and over 460,000 African Americans will have started smoking because of menthol in

WWW.TOBACCOFREEACTION.ORG
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cigarettes. TPSAC further concluded that "Removal of menthol cigarettes from the marketplace would benefit public
health in the United States." ®

There is also a long history of the tobacco industry targeting the LGBTQ population. For more than 20 years, the tobacco
industry has targeted the LGBTQ market through direct advertisements, sponsorships and promotional events.” The
most infamous example of this targeted marketing of the LGBTQ community is “Project SCUM” (subculture urban
marketing), a 1995 marketing plan developed by R.J. Reynolds to target the gay community in the Castro District of San
Francisco.® -

The scientific evidence leaves no doubt that flavored tobacco products — including menthol — have a profound adverse
impact on public health in the United States, resulting in more smoking and subsequently more death and disease from
tobacco use. The research also demonstrates that the tobacco industry is responsible for the harm caused by menthol
cigarettes because of its targeted marketing to children and African-American communities and its manipulation of
menthol cigarettes to appeal to specific target markets. Prohibiting the sale of flavored tobacco products, including
menthol cigarettes, will help counter these industry tactics.

By adding Article 19Q, "Prohibiting the Sale of Flavored Tobacco Products” to the Health Code, you wili place the health

of San Francisco’s kids before tobacco industry profits. Thank you for your leadership protecting San Francisco youth
from the harmful effects of tobacco use.

Sincerely,

WP Ler

William P. Lee
Executive Vice President, US Programs

! Ambrose, BK, et al., “Flavored Tobacco Product Use Among US Youth Aged 12-17 Years, 2013-2014,” Journal of the American
Medical Association, published online October 26, 2015.
2 Zhu, S-H, et al., “Four Hundred and Sixty Brands of E-cigarettes and Counting: Implications for Product Regulation,” Tobacco Control,
23(Suppl 3}:iii3-iiig, 2014.
8 Delnevo, CD, et al., “Changes in the mass-merchandise cigar market since the Tobacco Control Act,” Tobacco Regulatory Science,
3(2 Suppl 1): S8-816, 2017.
4 Ambrose, BK, et al., “Flavored Tobacco Product Use Among US Youth Aged 12-17 Years, 2013-2014,” Journal of the American
Medical Association, published online October 26, 2015.
5 Villanti, A., et al., “Changes in the prevalence and correlates of menthol cigarette use in the USA, 2004-2014,” Tobacco Control,
Eublished online October 20, 2016.

Tobacco Products Scientific Advisory Committee, Menthol Cigarettes and Public Health: Review of the Scientific Evidence and
Recommendations, July 21, 2011
htip//www . fda.gov/downloads/AdvisoryCommittees/CommitieesMeetingMaterials/TobaccoProducts ScientificAdvisoryCommittee/UCM2
69697.pdf

Goebel, K, et al., “Lesbians and gays face tobacco targeting,” Tobacco Control, 3: 65-67, 1994.
® RJ Reynolds. Project SCUM. Legacy Tobacco Documents Library. December 12, 1995. Access Date: October 19, 2002. Bates No. :
518021121/1129. http://legacy.library.ucsf.edu/tid/mum76d00.
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May 10, 2017

BREATHE

CALIFORNIA

Golden Gate Public Health Parmnership

San Francisco Board of Supervisors
1 Dr. Carlton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102-4689

Dear Supervisors Breed, Cohen, Farrell, Fewer, Kim, Peskin, Ronen, Safai, Sheehy,
Tang and Yee:

On behalf of Breathe California's Board of Directors and staff I would like to thank
Supervisor Cohen for the incredible leadership she has shown introducing legislation to
end the sale of flavored tobacco products in San Francisco. As the CEO of a lung and
environmental health nonprofit organization founded in San Francisco over 100 years
ago I am proud to stand and work with you to ensure the health of our residents comes
before corporate or other interests.

Lung disease is the 2nd leading cause of death in the United States and tobacco is the
#1 preventable cause of death’. Chronic obstructive pulmonary disease (COPD)—
deeply debilitating and primarily caused by tobacco use'’—is the 3™ leading cause of
death alone. Over 90% of smokers began smoking before age 18 and 80% of teen
smokers started with a flavored tobacco product such as menthol cigarettes, fruit-
flavored cigars, or candy-flavored vapes/e-cigarettes.”” Breathe California has been
educating our San Francisco communities about the dangers of tobacco for decades.
Over the last two years, by surveying high school students, conducting focus groups,
and providing education to our communities, our team of youth advocates has worked
to draw attention to how the tobacco industry uses flavors to target young people.

Flavored tobacco is similar to the inclusion of toys in fast food children’s meals: just
like the very presence of the toy encourages children to choose unhealthy food, flavors
in tobacco draw youth into smoking. Flavored tobacco products’ bright packaging and
low price mimic those of candy, which makes flavored tobacco incredibly attractive to
youth. We have met countless community members who mistook our display of
flavored tobacco products as candy at our presentations and events; parents are
especially horrified when they realize it isn’t candy at all! The San Francisco Board of
Supervisors has already restricted the inclusion of toys from fast food meals to protect
youth health. We urge you to prohibit the sale of flavored tobacco products as well.

This is an issue not only of youth health, but also of social justice. Menthol cigarette
users, especially younger smokers and people of color, have a harder time quitting.
Youth menthol cigarette smokers are disproportionately African American, Asian
American, LGBT, and from low-income communities" already significantly impacted
by lung disease ‘.

Breathe California believes no one should ever struggle to breathe and we fight lung
disease each day through advocacy, grassroots programs and direct services. We work
with individuals, families, and communities fighting to improve the quality of their
lives and we know how painful, isolating, and hopeless many people feel when they
are struggling with tobacco addiction and tobacco-related disease. For decades
Breathe California has worked in partnership with the Board of Supervisors, to prohibit
the sale of single cigarettes (1991), establish smoke-free workplaces that pre-date
California law (1994), smoke-free bars (1998), smoke-free playgrounds (2002),

tobacco retailer licenses (23%35)’,1 smoke-free parks (2005), tobacco-free pharmacies




(2008), smoke-free events (2013), and e-cigarette regulations (2014).

Youth often don’t understand that the health impacts from tobacco may not be felt for decades.
My father is a good example of this; he first began smoking as a teenager and although he hasn’t
smoked since 1989 he was diagnosed with lung cancer just last month. Having already lost two
uncles to tobacco-related lung disease, in addition to working with people battling lung disease
every day, I know how agonizing it is to watch people you love struggle with oxygen tanks, tests,
treatments, and surgeries - all due to tobacco use. Your action passing this legislation will help
protect the next generation of San Franciscans, and their families, from suffering the same way.

The San Francisco Board of Supervisors has always been a champion for the wellbeing of our
youth and San Francisco has consistently provided new models for community health for the
nation to follow. You are in a powerful position to save lives! You now have the opportunity to
do something no other city has done before - you can advance health equity by eliminating the
sale of flavored tobacco.

Thank you for helping ensure the health of all San Franciscans. I urgé you to prioritize the health
of our most vulnerable communities and take this bold step to eliminate the sale of flavored

tobacco products.

With respect and gratitude,

J ﬂyw@v e

Tanya Stevenson, EdD, MPH
President & CEO

i Carter B, et al., “Smoking and Mortality — Beyond Established Causes”, New England Journal of Medicine, 2015:372:631-40.

# Centers for Disease Control and Prevention. Annual smoking-attributable mortality, years of potential life lost, and
productivity losses—United States, 1997-2001. MMWR. 2005;54(250):625-628.

iii US Department of Health and Human Services. 2012. Preventing Tobacco Use Among Youth and Young Adults: A Report of
the Surgeon General.

iv Ambrose BK, et al., “Flavored Tobacco Product Use Among US Youth Aged 12-17 Years, 2013-2014". JAMA 2015; 314(17):
1871-1873.

v Foulds J, et al. 2010. Do Smokers of Menthol Cigarettes Find It Harder to Quit Smoking? Nicotine Tob Res (2010) 12 (suppl_2):
$102-5109.

vi Giovino GA, et al., “Differential trends in cigarette smoking in the USA: is menthol slowing progress?” Tobacco Control 2015;
24:28-37.

vil San Francisco Health Improvement Program. 2017. Community Health Dashboard data available at www.sfhip.org.
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May 2, 2017

The Honorable Ed Lee

1 Dr. Carlton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102

Dear Mayor Lee and Members of the San Francisco Board of Supervisors:

The American Cancer Society Cancer Action Network is committed to protecting the health and
well-being of the citizens of San Francisco through evidence-based policy and legislative
solutions designed to eliminate cancer as a major health problem. As such, we are writing to
support passage of the proposed amendment to the San Francisco tobacco retail license (TRL),
which will prohibit sales of flavored tobacco products.

The 2014 Surgeon General’s Report found that more than 43 million Americans still smoke, and
tobacco will cause an estimated 480,000 deaths this year in the U.S. Of the 9 million youth
currently living in our state, nearly 1.4 million of them will become smokers, and approximately
440,000 of those kids will die prematurely as a result of tobacco use.

In 2009, Congress, prohibited the sale of cigarettes with flavors other than tobacco or menthol.
Tobacco companies responded by expanding the types of non-cigarette flavored tobacco
products they offer, and now make most of those products available in a growing array of kid-
friendly flavors. Little cigars, smokeless tobacco, and e-cigarettes are marketed in a wide array
of sweet flavors and colorful packaging that appeals to youth. According to the California
Department of Public Health, young people are much more likely to use candy and fruit
flavored products than adults. Prohibiting the sale of flavored tobacco products, including
menthol cigarettes, helps to remove some of the appeal of these products to beginning
smokers.

Adolescents are still going through critical periods of brain growth and development, and they
are especially vulnerable to the toxic effects of nicotine. Both opponents of smoking and
purveyors of cigarettes have long recognized the significance of adolescence as the period
during which smoking behaviors are typically developed. Tobacco companies have a long

American Cancer Society Cancer Action Network
700 Main Street, Suite 102 = Fairfield CA 94533 = 707.250.0003
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history of marketing to vulnerable populations, and target youth with imagery and by
marketing appealing flavors. This has been particularly true in the African American population.
In African American communities, the tobacco industry has aggressively marketed menthol
flavored tobacco products to youth. More than 80% of African American smokers smoke
menthol cigarettes, and African American men have the highest death rates from lung cancer,
when compared to other demographic groups. The anesthetizing effect of menthol masks the
harshness of tobacco, making menthol cigarettes more appealing to beginning smokers, and
menthol smokers demonstrate greater dependence, and are less likely to quit.

While cigarette smoking has declined in the U.S., sales of menthol cigarettes have steadily
increased in recent years, especially among young people and new smokers. Prohibiting the
sale of flavored tobacco products can help to keep kids from ever starting to smoke, and can
encourage those who do smoke to quit. We should be doing everything we can to protect
young people from ever establishing this deadly addiction, and the cancer it causes, as well as
supporting those who are trying to quit. ACS CAN appreciates San Francisco’s leadership in
bringing this issue forward, and we encourage the Board of Supervisors to pass this amendment
to prohibit the sale of all flavored tobacco products in the City of San Francisco.

Sincerely,
Conas ”\7\%
Cassie Ray

Government Relations Director, Northern California
American Cancer Society Cancer Action Network

American Cancer Society Cancer Action Network
700 Main Street, Suite 102 = Fairfield CA 94533 = 707.290.0003

2854




CAMERON
HOUSE szp>

June 8, 2017
Re: Support for Supervisor Cohen’s flavored tobacco legislation
Dear Supervisors Breed, Cohen, Farrell, Fewer, Kim, Peskin, Ronen, Safai, Sheehy, Tang and Yee:

On behalf of Donaidina Cameron House I'm writing in support of Supervisor Malia Cohen's legislation
which seeks to safeguard our youth by ending the sale of flavored tobacco products in San Francisco.

The tobacco industry employs multiple methods to get kids and teens to start smoking, knowing that once
they get started, many will be addicted for life. Flavored tobacco is the same deadly tobacco, only
flavored like candy and fruit to attract youth. Tobacco companies specifically package tobacco in bright
colors at price points targeted to teens, such as selling double packs of chocolate flavored little cigars for
$.99 throughout San Francisco.

These deadly products, such as strawberry cigarillos, cherry blunt wraps, chocolate hookah, and cotton
candy vape/e-cigarette liquids, are sold throughout San Francisco, especially near our schools and low-
income neighborhoods. No wonder that 80% of all teen smokers started with some kind of flavored
tobacco, and that 95% of African-American teen smokers, 55%-60% of Latino and Asian American teen
smaokers (1), and over 70% of LGBT young adult smokers use minty menthol cigarettes (2). Flavored
tobacco is an issue of social justice.

The Board of Supervisors has always been a champion for our youth and their wellbeing. Tobacco
companies are getting kids addicted by putting these favors in tobacco. We also know that youth are
three times more likely to start smoking traditional combustible cigarettes if they start using flavored
tobacco products like e-cigarettes first (3).

As an anchor institution in Chinatown serving vulnerable, low-income immigrant youth and families, our
experiences has been that the Asian population we serve have limited access to healthy food and face
many medical issues, including cancer. We try our best to keep youth from developing smoking habits will
negatively affect their wellbeing.

Decreasing access to tobacco products will make San Francisco a leader across the nation. Together we
can close this loophole in San Francisco so that tobacco companies can't get our kids, especially
minority, disadvantaged, and low income youth, addicted to life-threatening flavored tobacco. You have
the power to improve healith outcomes, reduce healthcare costs, and advanced health equity. For these
reasons, Donaldina Cameron House supports Supervisor Cohen's ordinance.

For the health of our children and our future,

g “p

May Leong
Executive Director

1. Ambrose BK, et al., "Flavored Tobacco Product Use Among US Youth Aged 12 - 17 Years, 2013-2014." JAMA 2015; 314(17):
1871-1873.

2. National Youth Advocacy Coalition. 2010. “Coming Out About Smoking: A Report from the National LGBTQ Young Adult Tobacco
Project.

3. Primack BA, et al. 2015. Progression to Traditional Cigarette Smoking After Electronic Cigarette Use Among US Adolescents and
Young Adults. JAMA Pediatrics 169(11): 1018 -1023.

920 Sacramento Street, San Francisco, CA 94108 T 415.781.0401 F 415.781.0605 info@cameronhouse.org
cameronhouse.org Donaldina Cameron House is a 501(c)(3) public charity; our Tax ID is 94-1618605
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Dear San Francisco Board of Supervisors

It is important that we protect youth from addiction and death by stopping the sale of flavored tobacco products. As
leaders, we are role models for the youth and can have a positive effect on their lives by creating an environment that
reduces their access to deadly addictive products.

RIDE is an organization that began nearly 15 years ago to counter the marketing of tobacco products to youth involved
within the racing and car show scene. We achieve this through youth leadership development, policy adoption and
education campaigns.

In the past, RIDE documented sampling and giveaways of tobacco products to youth that resemble candy and fruit like
products at car shows. This includes car shows within the city and county of San Francisco. The racing and car show
scene attracted large numbers of youth, some of which were hosted by tobacco product retailers. These vendors often
market tobacco, including e-cigarette, products that have fruit and menthol flavorings. Studies show that widespread
use and availability of menthol and flavored tobacco products promote the initiation and use of tobacco among youth.
The fact is, over 80% of youth started tobacco use that had flavored products in them.

Menthol and flavored tobacco is the vehicle used to deliver these poisons and hook our youth to nicotine addiction. San
Francisco led the nation in amazing public health work and it our hope that we will continue leading the nation by
creating safe spaces that protect our youth from predatory and poisonous flavored and mentholated tobacco products.
Thank you,

W he Wuyx&

Rosalyn Moya, MPH
Project Director-Project RIDE (RIDE)
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BOYS & GIRLS CLUBS
OF SAN FRANCISCO

June 6, 2017

Board of Supervisors
1 Dr. Carlton B. Goodlett Place
City Hall, Room 244
San Francisco, Ca. 94102-4689

Re: Support for Supervisor Cohen’s flavored tobacco legislation

Dear Supervisor Breed, Supervisor Cohen, Supervisor Farrell, Supervisor Fewer, Supervisor
Kim, Supervisor Peskin, Supervisor Ronen, Supervisor Safai, Supervisor Sheehy, Supervisor
Tang and Supervisor Yee,

On behalf of Boys & Girls Clubs of San Francisco, I am writing in support of Supervisor Malia
Cohen's legislation which seeks to safeguard our youth by ending the sale of flavored tobacco
products in San Francisco.

The tobacco industry employs multiple methods to get kids and teens to start smoking, knowing
that once they get started, many will be addicted for life. Flavored tobacco is the same deadly
tobacco, only flavored like candy and fruit to attract youth. Tobacco companies specifically
package tobacco in bright colors at price points targeted to teens, such as selling double packs of
chocolate flavored little cigars for $.99 throughout San Francisco.

These deadly products, such as strawberry cigarillos, cherry blunt wraps, chocolate hookah, and
cotton candy vape/e-cigarette liquids, are sold throughout San Francisco, especially near our
Clubs in low-income neighborhoods. No wonder that 80% of all teen smokers started with some
kind of flavored tobacco; and that 95% of African-American teen smokers, 55%-60% of Latino
and Asian-American teen smokers', and over 70% of LGBT young adult smokers use minty
menthol cigarettes?. Flavored tobacco is an issue of social justice.

The Board of Supervisors has always been a champion for our youth and their well-being.
Healthier kids make for more successful students and more engaged Club kids, but tobacco
companies are getting kids addicted by putting these flavors in tobacco. We also know that youth
are three times more likely to start smoking traditional combustible cigarettes if they start using
flavored-tobacco products like e-cigarettes first’.

L' Ambrose BK, et al., "Flavored Tobacco Product Use Among US Youth Aged 12 - 17 Years, 2013-2014." JAMA 2015; 314(17):
1871-1873.

2 National Youth Advocacy Coalition. 2010. “Coming Out About Smoking: A Report from the National LGBTQ Young
Aduit Tobacco Project.

3 Primack BA, et al. 2015. Progression to Traditional Cigarette Smoking After Electronic Cigarette Use Among US
Adolescents and Young Adults. JAMA Pediatrics 169(11): 1018 -1023.

John N. Callander Administrative Office + 380 Fuiton Street « San Francisco, CA 94102-4454 - Tel 415.445.KIDS (5437) » Fax 415.445.5435 « www.kidsclub.org
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Teens from three of our Clubhouses (Excelsior, Tenderloin, and the Willie Mays Club at Hunters
Point) participated in Breathe California’s Project E-NUFF in the fall of 2015. Our Club
members were among the 150 San Francisco high school students who were surveyed and were
part of the finding that flavors play a key role in tobacco use among San Francisco youth.

Decreasing access to tobacco products will make San Francisco a leader across the nation.
Together, we can close this loophole in San Francisco, so that tobacco companies can't get our
kids, especially minority, disadvantaged, and low income youth, addicted to life-threatening
flavored tobacco. You have the ability to improve health outcomes, reduce healthcare costs, and
advance health equity. For these reasons, Boys & Girls Clubs of San Francisco supports
Supervisor Cohen's ordinance.

Sincerely,

Rob Connolly ’%

President
Boys & Girls Clubs of San Francisco
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PR AMERICANS FOR NONSMOKERS' RIGHTS

Defending your right to breathe smokefree air since 1976

May 12, 2017

Mayor and Board of Supervisors
City and County of San Francisco
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Dear Mayor Lee and members of the Board of Supervisors:

On behalf of our members in San Francisco, Americans for Nonsmokers’ Rights supports
amending the Health Code by adding Article 19Q, "Prohibiting the Sale of Flavored
Tobacco Products," from Supervisor Malia Cohen that would end the sale of all flavored
tobacco products, including menthol, in the City and County of San Francisco.

The Centers for Disease Control and Prevention (CDC) recommends Best Practices for
Comprehensive Tobacco Control Programs that have a proven track record in helping to
reduce tobacco-related disease and death in our communities. The CDC'’s three best
practices are to 1) eliminate exposure to secondhand smoke, 2) promote tobacco use
cessation, and 3) prevent tobacco use initiation among youth and young adults, which
includes addressing access to tobacco products via stronger local laws directed at retailers.

San Francisco has a long history of leadership in tobacco prevention to reduce the deadly
impact of tobacco use and exposure. Communities have the right and responsibility to hold
tobacco and e-cigarette retailers accountable for not being part of the tobacco epidemic by
selling these addictive and deadly products in flavors that are very appealing to youth and
young adulis. It is important to take strong action because the tobacco and e-cigarette
industries continue the deceptive and targeted marketing of their products to youth and young
adults, African-Americans, the LGBTQ community, and other vulnerable populations.

The evidence is clear that menthol tobacco products are more heavily marketed to
African-Americans, and more than 80% of African-American smokers are menthol smokers
(compared to 30% of Latinos and 20% of Caucasians). While the tobacco industry's history of
targeting the African-American community is often cloaked by its generous community
contributions, scholarship initiatives, and other forms of “corporate responsibility,” it is no secret
that the health of African-Americans is most impacted by cancer, heart disease, and stroke—all
of which are associated with smoking and secondhand smoke exposure.

Tobacco companies have everything to gain from addicting young people, given research
showing that the earlier a person starts using tobacco, the higher the risk of addiction, and
the harder it becomes to quit. The tobacco industry’s long and well-documented history of
profiling and targeting the African-American community for economic profits comes at the
expense of individuals’ lives. When it comes to industry tactics, some things never change.

San Francisco should put the health of the community ahead of tobacco company and
retailer profits.

2530 San Pablo Avenue, Suite J o Berkeley, California 94702 « (510) 841-3032 / FAX (510) 841-3071
www.no-smoke.orcg3 %rér@no-smoke.org




Given these facts, Americans for Nonsmokers’ Rights urges the San Francisco Board of
Supervisors to adopt the proposed Article 19Q), "Prohibiting the Sale of Flavored Tobacco
Products," to prohibit the sale of flavored tobacco products, including menthol.

Thank you for your leadership and desire to make San Francisco the best place to live, work,
and visit. Please feel free to contact us at 510-841-3032 if you have any questions,
comments, or feedback.

Sincerely,

Cynthia Hallett, MPH

President and CEO

Americans for Nonsmokers’ Rights is a national, member-based, not-for-profit organization based in Berkeley, CA
that is dedicated to helping nonsmokers breathe smokefree air since 1976.
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SAN FRANCISCO MARIN MEDICAL SOCIETY

June 9, 2017

RE: Sale of Flavored Tobacco Products;
Sponsors: Cohen; Safai, Breed, Farrell, Sheehy, Tang and Yee.

Dear Supervisors:

The San Francisco Marin Medical society strongly supports a ban on sale of flavored tobacco products,
including menthol, being sold in San Francisco.

In fact, we have supported such a policy for years, and convinced the California Medical Association to
do likewise: our proposal to them resulted in their statement that "CMA supports a full ban on menthol
additives in tobacco products in order to curb smoking."

You will no doubt hear the many reasons why this is an important public health policy. We want you to
know that the medical community is very much in agreement that this is a policy whose time has come.

For the health of San Franciscans, we urge you to adopt this proposed ordinance, which is firmly in line
with our city's long history of minimizing harm from tobacco.

Thank you very much.

Sincerely,

Man-Kit Leung, MD
President

2720 Taylor Street, Suite 450, San Francisco, CA 94133 e www.sfmms.org = P 415.561.0850 ¢ F 415.561.0833

2001



School Health Programs Department
San Francisco Unified School District
1515 Quintara St.

San Francisco, CA 94116 SE‘%‘?L}?{ SUPPORT
Community

Sen Francseo Unifiea Sebeol Disen

June 1, 2017

Dear Supervisors Breed, Cohen, Farrell, Fewer, Kim, Peskin, Ronen, Safai, Sheehy, Tang and Yee:

On behalf of San Francisco Unified School District, I'm writing in support of Supervisor Malia Cohen's
legislation which seeks to safeguard our youth by ending the sale of flavored tobacco products in San
Francisco. This proposed law would result in healthier outcomes for youth, as well as more successful
students, with better grades and improved attendance. SFUSD has worked to make health education a
rite of passage for students in grades K to 12 (hitps://sfusdhealtheducation.org/) and is a leader in the
Tobacco Use Prevention Education with Youth Outreach Workers educating their peers against the
dangers of e-cigarette use through school-wide events, classroom presentations and public service
announcements (check out student work at: https://sfwellness.org/2017-anti-tobaccovape-psa-contest-

winners/)

However, tobacco companies are getting kids addicted by putting these favors in tobacco. These deadly
products, such as strawberry cigarillos, cherry blunt wraps, chocolate hookah, and cotton candy vape/e-
cigarette liquids, are sold throughout San Francisco, especially near our schools and low-income
neighborhoods. 80% of all teen smokers started with some kind of flavored tobacco, and that 95% of
African-American teen smokers, 55%-60% of Latino and Asian American teen smokers (1), and over 70%
of LGBT young adult smokers use minty menthol cigarettes (2). Flavored tobacco is an issue of social
justice. We also know that youth are three times more likely to start smoking traditional combustible
cigarettes if they start using flavored tobacco products like e-cigarettes first (3).

Decreasing access to tobacco products will make San Francisco a leader across the nation. Together we
can close this loophole in San Francisco so that tobacco companies can't get our kids, especially
minority, disadvantaged, and low income youth, addicted to life-threatening flavored tobacco. You have
the power to improve heaith outcomes, reduce healthcare costs, and advanced health equity. For these
reasons, San Francisco Unified School District supports Supervisor Cohen's ordinance.

Slncerely,

O.Lrérry Pak, MSW
Program Administrator and SFUSD Tobacco Use Prevention Education Program Coordinator

1. Ambrose BK, et al., "Flavored Tobacco Product Use Among US Youth Aged 12 - 17 Years, 2013-2014.” JAMA 2015; 314(17):
1871-1873.

2. National Youth Advocacy Coalition. 2010. “Coming Out About Smoking: A Report from the National LGBTQ Young Adult
Tobacco Project.

3. Primack BA, et al. 2015. Progression to Traditional Cigarette Smoking After Electronic Cigarette Use Among US Adolescents
and Young Adults. JAMA Pediatrics 169(11): 1018 -1023.
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@ * N | OG CABIN
== REPUBLICANS

1090 Vermont Avenue, NW | Suite 850
Washington, DC 20005

Esteemed Supervisors:

San Francisco’s proposed ban on flavored vaping products comes a year after
England’s Royal College of Physicians reported that e-cigarettes are at least 95
percent less harmful than traditional tobacco cigarettes, largely because users inhale
vapor instead of smoke heavy with the carcinogenic byproducts of burning. By failing
to differentiate between combustible tobacco products like cigarettes and cigars, and
smokeless e-cigarettes and vapor products (which don’t actually contain tobacco

but are almost exclusively flavored), San Francisco’s ban threatens to undermine
current smokers’ ability to reduce the burden tobacco wields over their lives.

Unfortunately for the LGBT community, who out-smoke other Californians 2-to-1, the
tobacco issue has City Hall convinced that preaching abstinence and crossing their
fingers is the best way to combat tobacco addiction.

It’s a shocking change of tune for a city known for proudly outpacing the rest of the
nation by fighting public health crises through “harm reduction” strategies. In the
early 1980s, as rumors surfaced that AIDS spread through sex, volunteers with the
AIDS & KS Foundation (now the San Francisco AIDS Foundation) began handing

out free condoms. Before New York City had even spent a dime addressing their own
burgeoning epidemic, Castro Street activists predicted what we know to be true
today: Harm reduction alternatives can mean the difference between life and death.

When roughly 1 in 250 of San Francisco’s intravenous drug users were diagnosed
with AIDS, Bay Area activists responded by supplying them with clean syringes in
violation of California state law. Their effort, dubbed “Prevention Point,” caught the
attention of then-Mayor Frank Jordan, who committed almost $140,000 to support
the needle exchange program. Today, the rate of HIV among intravenous drug users
in San Francisco is roughly half that of the rest of the country.

Risk reduction has served our community well: HIV diagnoses in San Francisco have
dropped by 48% in the last decade and HIV no longer reigns as the number one killer
in American’s gay community. Tobacco has assumed that grim throne, claiming more
than 30,000 LGBT lives each year — twice the number lost to complications of HIV. In
fact, those undergoing antiretroviral therapy are now far more likely to die from their
cigarettes than from complications of the virus.
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But while many in the medical community acknowledge vaping and e-cigarettes as
unconventional tools to combat tobacco harm — the American Heart

Association even discourages physicians from rejecting a patient’s decision to use e-
cigarettes when other cessation methods fail — it appears City Hall is content to buck
the Bay Area’s proud legacy of harm reduction.

This debate couldn’t have come at a less opportune time: The U.S. Centers for
Disease Control (CDC) recently reported that more than a third of smokers utilize e-
cigarettes to quit, far more than the number turning to nicotine replacement
therapies like the patch, gum, or drugs like Chantix or Zyban.

Tobacco harm reduction isn’t a perfect solution; e-cigarettes still contain nicotine,
formaldehyde, and other chemicals which impact health. But even the director of UC
San Francisco’s Center for Tobacco Control Research and Education, Stanton

Glantz, notes “There’s no question that a puff on an e-cigarette is less toxic than a
puff on a regular cigarette.”

With studies reporting that e-cigarette use can help current smokers reduce their
tobacco consumption or eliminate it entirely, it can’t hurt to embrace e-cigarettes as
smoking’s less harmful alternative. That’s why it’s so urgent that members of the
LGBT community — and every other group burdened by the health harms of tobacco
— have access to risk-reducing alternatives like flavored e-cigarettes and vapor
products.

If passed, San Francisco’s blanket ban on flavored smoking products will ensure that
one in ten of its citizens — and nearly one in four members of its LGBT community —
remain at an increased risk of cancer and heart and lung diseases that accompany
chronic cigarette smoking.

I implore the San Francisco Board of Supervisors to quit the habit of making the
perfect the enemy of the good, and embrace — rather than betray — the

longstanding legacy of this fair city as a leader in harm reduction alternatives.

Gregory T. Angelo is the president of Log Cabin Republicans, the nation’s premier
organization representing LGBT conservatives and straight allies.
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Good morning members of the San Francisco Board of Supervisor’s Public
Safety & Neighborhood Services Committee. Thank you for the opportunity to
testify here today.

My name 1s Manuel Cosme and I am a business owner who provides tax
consulting services for small businesses for over 30 years, many of which are the
very local retailers impacted by this proposed tobacco ordinance.

I have also advocated for the rights of small business owners who continue
to be the backbone of the California economy and have participated various
leadership roles to include: the past Chairman of the California National Federation
of Independent Businesses (NFIB), the immediate past Chairman of the California
Hispanic Chambers of Commerce (CHCC) and past-president of both the Napa and
Solono Hispanic Chambers of Commerce.

Today, I stand in solidarity with my fellow local small business owners and
community members here today that are strongly opposed to this proposed
ordinance because of the real and documented negative impact that it will have on

the city of San Francisco.
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Many of these local community markets provide vital foods like fresh fniits,
vegetables, water, snacks, gas and other essentials. The stores provide jobs,
support local charities, and sponsor youth sports teams. These business owners
and retail stores are a vital part of the local community. They are rooted in San
Francisco and should not be forced out.

I strongly believe this ordinance will jeopardize public safety. A total ban
on almost all flavored tobacco products creates the conditions for the illicit sale of
these products right here in San Francisco.

These small business owners spend time and money making sure employees
are properly trained on how to check ID’s. The criminal elements that will move
in and sell tobacco illegally here will not comply with the law and won’t think
twice about not verifying the legal age of anyone who desires to buy tobacco
products.

It will destroy independent and minority-owned retail businesses that
generate sales tax revenue for the city and provide local jobs. If the ordinance goes
into effect, it is also our concern that the County will lose valuable sales tax
revenues to neighboring jurisdictions that do not have similar product bans in
place. The policy has far-reaching unintended consequences and deserves closer
scrutiny, especially given the City’s projected budget deficit and $5.5 billion in

pension liabilities.
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What is good for small business, is good for California! I urge you to VOTE

NO on this ordinance.
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ADMINISTRATION

210 Comonwood Avenue
Hartland, WI 23029

Phone (262) 367-2714

Fax (262) 367-2430
www.villageofhartland.com

7 28th Armiversary
718922077

jeffreyp@villageofhartland.com

May 22, 2017

Department of Health and Human Services
Thomas E. Price, M.D., Secretary

200 Independence Avenue, SW
Washington, DC 20201

Food and Drug Administration—United States Government
Scott Gottlieb, M.D., Commissioner

10903 New Hampshire Avenue

Silver Spring, MD 20993-0002

Chairperson Council on Environmental Quality
White House

1600 Pennsylvania Ave NW

Washington, DC 20500

As indicated in our previous letter dated April 18, 2017, the Village of Hartland
conducted a three day hearing, April 27-29, 2017 regarding the Department’s
failure to coordinate regarding the impact of the Deeming Regulations. A
spokesman for the FDA telephoned and left a voice message that it would not be
able to have someone attend but a letter would be sent regarding our concerns.
We have not as yet received that letter.

Attached to this letter of transmittal are the Findings and Conclusions entered by
the Hartland Hearing Board at the conclusion of the hearings. This letter contains
references to Executive Orders that President Trump has issued that provides
reasons why you should withdraw the Deeming Regulations and begin coordination

with our agency.

We note that you and your Department are under direction from President Trump to
review all departmental regulations in order to determine whether any of them
have adverse impact on jobs and on other aspects of our local needs.

In that same Executive Order issued in February, 2017, the President ordered that
you review your regulations in light of President Clinton’s federalism executive
order 12866 both of which executive orders give specific grounds for you to
withdraw the Regulations until they could hopefully, with local government input
and industry input, bring about resolution of the deep conflict between local
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May 22, 2017

Department of Health and Human Services
Thomas E. Price, M.D., Secretary

200 Independence Avenue, SW
Washington, DC 20201

Food and Drug Administration—United States Government
Scott Gottlieb, M.D., Commissioner

10903 New Hampshxre Avenue

Silver Spring, MD 20993-0002

Chairperson Council on Environmental Quality
White House

1600 Pennsylvania Ave NW

Washington, DC 20500

As indicated in our previous letter dated April 18, 2017, the Village of Hartland
conducted a three day hearing, April 27-29, 2017 regarding the Department’s
failure to coordinate regarding the impact of the Deeming Regulations. A
spokesman for the FDA telephoned and left a voice message that it would not be
able to have someone attend but a letter would be sent regarding our concerns.
We have not as yet received that letter.

Attached to this letter of transmittal are the Findings and Conclusions entered by
the Hartland Hearing Board at the conclusion of the hearings. This letter contains
references to Executive Orders that President Trump has issued that provides
reasons why you should withdraw the Deeming Regulations and begin coordination

with our agency.

We note that you and your Department are under direction from President Trump to
review all departmental regulations in order to determine whether any of them
have adverse impact on jobs and on other aspects of our local needs.

In that same Executive Order issued in February, 2017, the President ordered that
you review your regulations in light of President Clinton’s federalism executive
order 12866 both of which executive orders give specific grounds for you to

- withdraw the Regulations until they could hopefully, with local government input
and industry input, bring about resolution of the deep conflict between local

2869




May 22, 2017
Page 2

government and the national government on this issue. Following are excerpts
from President Trump’s executive orders and executive order 12866:

From the President’s order to you issued in February of 2017:

“ At a minimum, each Regulatory Reform Task Force shall attempt to identify __regulations
that:

(i) eliminate jobs, or inhibit job creation;

The evidence before Hartland shows beyond any doubt, not just reasonable doubt,
that jobs will be eliminated and no new jobs will be created as a result of the
adverse impact of the regulations for the reasons stated in our findings. So your
Deeming Regulations are among the first that should be identified as eliminating
jobs and put on hold so that no lives be ruined by elimination of jobs and job
opportunities.

e) In performing the evaluation described in subsection (d) of this section, each Regulatory Reform
Task Force shall seek input and other assistance, as permitted by law, from entities significantly
affected by Federal regulations, including State, local, and tribal governments, small businesses,
consumers, non-governmental organizations, and trade associations.

This provision is joined with the following from President Clinton’s 12866 as to the
requirement that you seek our participation.

¢) In performing the evaluation described in subsection (d) of this section, each Regulatory Reform
Task Force shall seek input and other assistance, as permitted by law, from _entities significantly
affected by Federal regulations, including State, local, and tribal governments, small businesses,
consumers, non-governmental organizations, and trade associations.

Your department has not sought our input, but we are giving the first of our
hopefully many communications with you through these Findings. We look forward
to your coordinating with us pursuant to instructions from President Trump and
the laws of the United States so that we can help resolve the issues and save an
industry that saves lives.

From 12866 again:

The Regulatory Philosophy. Federal agencies should promulgate only such regulations as are required by
law, are necessary to interpret the law, or are made necessary by compelling public need, such as
material failures of private markets to protect or improve the health and safety of the public, the
environment, or the well-being of the American people.
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May 22, 2017
Page 3

The overwhelming evidence presented to us, as you will see from the Findings,
shows that the private market has done an outstanding job of protecting and
improving the health and safety of the public---from providing the most effective
and safe substitute for smoking combustible cigarettes to establishing their own
safety regulations in the manufacture of products. They are a self-regulating
industry which has developed self-imposed standards in the absence of any
included in the Deeming Regulations. SO, UNDER THE PRESIDENT’'S SPECIFIC
LANGUAGE THE DEEMING REGULATIONS SHOULD BE WITHDRAWN.

Again from 12866:

a. Indeciding whether and how to regulate, agencies should assess all costs and benefits of available
regulatory alternatives, including the alternative of not regulating. Costs and benefits shall be
understood to include both quantifiable measures (to the fullest extent that these can be usefully
estimated) and qualitative measures of costs and benefits that are difficult to quantify, but
nevertheless essential to consider. Further, in choosing among alternative regulatory approaches,
agencies should select those approaches that maximize net benefits (including potential economic,
environmental, public health and safety, and other advantages; distributive impacts; and equity),
unless a statute requires another regulatory approach.

Again, the evidence was overwhelming that your agency did not do a cost analysis,
did not consider and try to minimize the adverse impact on small communities like
Hartland that will occur from loss of Johnson Creek Enterprises or even a deep cut
in their business which your Regulations will bring about. The economic losses to
Hartland as well as all of Wisconsin will be enormous and your Department’s
attitude so far has been “oh well.” As for the environmental impact, your
Regulations have taken into account not at all the human environment as defined
by the Council on Environmental Quality. Our record, which you will have both by
audio and video, will detail for you the losses to the human environment which your
Regulations will bring about. Again, the evidence calls for withdrawal under your
President’s directive to you.

Another provision from 12866:

1. Each agency shall base its decisions on the best reasonably obtainable scientific, technical,
economic, and other information concerning the need for, and consequences of, the intended

regulation.

Your Regulations ignore the Royal Academy study, as well as the opinions of
virtually every medical expert including Dr. John Dunn who testified in our hearing
that the vaping industry provides a safe alternative to health destructive smoking.
The consequences of the Regulations will be the destruction of an industry that
offers serious relief to the vast wasteland of health care for the smoker. Again,
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under the President’s Executive Order language, the Regulations should be
withdrawn.

From 12866:
2. Each agency shall identify and assess alternative forms of regulation and shall, to the extent

feasible, specify performance objectives, rather than specifying the behavior or manner of
compliance that regulated entities must adopt.

Your Regulations provide no “performance objectives” with regard to the industry
which will have to submit applications for approval of products. They are playing at
a guessing game to determine what you want, what you need, and by what
standard you will act in granting or rejecting approval.

From 12866:

“Each agency shall tailor its regulations to impose the least burden on society, including individuals,
businesses of differing sizes, and other entities (including small communities and governmental
entities), consistent with obtaining the regulatory objectives, taking into account, among other
things, and to the extent practicable, the costs of cumulative regulations.”

A careful reading of our Findings will demonstrate to you that you have not fulifilled
the President’s Order about imposing the “least burden” on our small local
community. The vaping industry makes up a very important part of our lifestyle
and our economy, our social cohesiveness. The impact on our community if we
lose Johnson Enterprises and the individual vape shops will be astronomical---a loss
that is staggering in dollar amounts as well as a loss of our citizens and the
important role they play in our interchange of information.

Ultimate provisions re local input:

1. Wherever feasible, agencies shall seek views of appropriate State, local, and tribal officials before
imposing regulatory requirements that might significantly or uniquely affect those governmental
entities. Each agency shall assess the effects of Federal regulations on State, local, and tribal
governments, including specifically the availability of resources to carry out those mandates, and
seek to minimize those burdens that uniquely or significantly affect such governmental entities,
consistent with achieving regulatory objectives. In addition, as appropriate, agencies shall seek to
harmonize Federal regulatory actions with related State, local, and tribal regulatory and other
governmental functions.

The Deeming Regulations fall so far afield from the President’s directions to you
that it hardly needs our comment that the Regulations are out of sync with this
Executive Order and should be withdrawn. You in no way sought our views, the
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views of the County or the State of Wisconsin legislators who testified at our
hearing through written statements. You did not seek our input, either with us all
or with those of us in local government, with information to others to follow.

Because of the failure to coordinate and because of the statutory and constitutional
flaws in the content of the Regulations, we call on you to arrange to meet with us
personally or through an authorized representative to discuss what should be done

about the regulations.

Our preference, of course, would be for you to rescind the Regulations in order to
start over with drafting new regulations with input from Hartland and the experts
who testified during our hearing.

We await your response and the beginning of coordination.

Cordially,

7

Jeffrey Pfannerstill
Village President
Village of Hartland, Wisconsin
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IN RE THE FINDINGS AND CONCLUSIONS OF THE VILLAGE OF
HARTLAND, WISCONSIN RE COORDINATION WITH THE FOOD
AND DRUG ADMINISTRATION AS TO ITS DEEMING
REGULATIONS RESTRICTING THE ELECTRONIC VAPING
INDUSTRY

REACHED AFTER A PUBLIC HEARING
ON APRIL 27 - MAY 1, 2017

THE LAWS THAT GOVERN THE COORDINATION PROCESS

PREPARED BY HEARING OFFICER FRED KELLY GRANT----April 27, 2017
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The process of “coordination” as set forth in federal statutes
requires all levels of government to “coordinate” with the
iowest level, that nearest the people, nearest the problems
to be solved, before deciding on policies, plans or actions.

It is not a concept or process foreign to our American way of
thinking or governing. From the time our nation was born,
local government was vital, and most decisions affecting
citizens were made in town meetings---raucous in New
England---gentile, at least on the surface, in the South---
wild and rough in the West. As our settlements moved
westward toward our Manifest Destiny, local governments
were the first established. Most services that are enjoyed
by citizens are furnished by local government. Local
government is the level at which individual voices can be
heard, and at the local level there is far less skepticism
about whether our elected and appointed officials will give
our interests priority.

In the early 1990s it was at the local level in Owyhee
County that we set out to save livestock ranching from a
powerful lobby that influenced the Secretary of the Interior
to end a traditional use of the rangelands in the west.
“Coordination” as set forth in federal statutes won out for
tocal citizens against sheer national power and money and
special interests. Since that time, the process has brought
relief to local governments and their citizens from South
Dakota to Texas---even stopping the first leg of the NAFTA
Superhighway through action by four tiny towns with a total
population of 6,000.

Faced with destruction of an industry by the Food and Drug
Administration---an industry that brings hope to individuals
who want to escape the clutches of addicting tobacco, the
Electronic Vaping Coalition of America, through its Founder
Mark Block and co-Founder Linda Hansen,

called for a hearing by the Village of Hartland for the
purpose of establishing whether Food and Drug would
coordinate with the village as it is required to do.

The Coalition is vividly aware of the fact that since at least
November 10, 1961 Presidents of the United States, who
have direct authority over all agencies in the Executive
Branch of Government, have directed that the agencies
make the effort to “coordinate” with local governments.
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Congress added its voice to the need for coordination when
in the passage of NEPA it required that all federal agencies
cooperate with local governments in coordinating programs
for the benefit of the human environment, and in the
Federal Land Policy Management Act which defined the
term.

Mr. Block pointed to and relied upon the actions of
Presidents John Fitzgerald Kennedy, Ronald Reagan, William
Clinton and Barack Obama to show the importance to the
people of the nation the need for federal agencies to
coordinate their activities with local governments that most
directly represent the citizens, those governments that
actually deliver services to the C|t|zens of the United States
of America.

PRESIDENTIAL MEMORANDUM FROM JOHN
FITZGERALD KENNEDY:

On November 10, 1961 President John Fitzgerald Kennedy
issued a Presidential Memorandum Directive that ordered
federal agencies to organize the structure for reaching out
to citizens at the local level to coordinate government
services and understanding of citizens needs as to
*economic problems, natural resources development,
protection of equal rights and urban development efforts.”
The Directive provided as follows:

~_ John F. Kennedy
N,OVemberlo, 1.961

465 Memorandum on the Néed for Greater Coordmation of Reg|onal and
. Fleld Actlvmes of the Govemment

Memorandum for Heads of Department and Agencies

As an integral part of present steps to fncrease the effectlveness and '
economy of Federal agencles, T want coordination of government actwttles
outside of Washmgton significantly strengthened. That is to include
improvement of-the management and direction of Federal offices throughout
the country by the chief departmental officials in Washington, and provision
for an interagency working group for closer coordination acress department
and agency lines in important centers of Federal act;wty outside of the
National Capital area. ,

More than ninety percent of alf Federal employees work outside of the
~ Washington area. Decisions affecting the expenditure of tens of billions of
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dollars are ade in the field. Federal programs have their.impact on State
and’ ‘local-governments largely’ through the actions of regional and local
representatlves of our departments and agencies. Most lmportant Federal
officials outside of Washingten prov1de the principal day-to-day contact of
the Government with the citizens of this country and generally const:tute '
the actual point of contact’ for Federal programs wnth the economy and other
phases of our natlonal life : . e

In the mternatlonal assistance programs, prevlously separate U S efforts
are being brought together in order to provide a common focus i ohthe * °
needs’ and problems of individual countries. Here at home we miust similarty -
brmg more closely together the many. activities of the Federal: Government
|n mdzvidual states and commumtres throughout the natlon : "

Although each Executlve agency and lts ﬁeld organtzatlon have a specnal
mlss:on, there are many matters on which.the work of the departments
converge. Among. thern are management and budgetary procedures,
personnel policies, recruitment éfforts,” office space uses, procurement
activitles, public information dutles, and sirilar matters, Thére are -
opportunities to-poot expenence and resources,-and.to accompllsh savmgs
In substantive. programs, there are also opportumtles for-a mare closely
coordlnated approach in many actrvmes as on economic problems, natural -
resour"ces development protect on of equal rlghts, and urban development o
efforts Lo e e _ .

As a f' rst step in brlnging Fecleral ofﬁCIals outsnde of Washlngton closer
'together, I'have directed the Chalrman of the Civit Servige Commsssron to
arrange for the establishment ofa Board of Federal Executlves in‘each: of
the Commission's admlnrstratlve regions, Where assoc;atxons of- Federal ,
eglonal ofﬁcfals exnst in other reglonal centers they wxll be contlnued Each
Executive: department and agency.is dlrected to-arrange for: personal o
participation by the heads of its field offices and installatiens’in the: work of .
these Federal b E,_)_(__QQULIVQ Boargl These actlvmes arenot to require "
additlonal personnel but . prov:de means for closer coordlnatlon of Federal o
actrwtles at the reglOnal level. o : : : co

The cooperatlve act|V|t|es of Federal Executlve Boards must be undertaken ‘
primarily through the initiative ‘of the head of our field activities, The.
Chairman of the Civil Service' Commission and the Director of the Bureau of
the. Bgdge t will. furnish the Boards- from time to time with guides on official -
goals and objectives in tHe managemerit field and will arrange for periodic.
briefifigs by national executives of the governmient. Each of the Boards will -
consider: management matters and mterdepartmental cooperatlon and
establish liaison with State and local government officials in their regions. A -
clearmghouse will be provided in the office of the Chairman of the Civil
Service Commission an problems and recommendatlons submltted by the
reglonal Boards -

Followin’g-a reasonable period for evaluation on these initial steps, .
recommendations are to be prepared by the Chairman of the CIVII'Ser\nce o
Compmission and the Director of the Bureau of the Budget for continuing
lmprovemenl: of the management and coordmatlon of Federal act:wt:es

W‘lth.ln each depa-rtme‘nt, I want the chief officers of each agency,
particularly the chief operating officials for administrative matters, to make
sritical appraisal of pending-field management procedures with-the principal
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regional officers of that agency. The Pirector of the Bureau of the Budget
shall provide guidance to department and agency heads on their mternai .
appral isals of field- management Over all, new emphasis shal! be placed on
”nanagement skills in support of improved economy, effcrency, and the .
substantlve effectlveness of the Executlve Branch of the Government

JOHN F. KENNEDY

EXECUTIVE ORDER DIRECTING COORDINATION BY
PRESIDENT RONALD REAGAN:

On the official birth day of the Republic, July 4, 1982,
President Ronald Reagan ordered that all federal agencies
conduct a review of our federal system thorough
coordination with local governments:

Executive Order 12372--Intergovernmental
review of Federal programs

Source: The provisions of Executive Order 12372 of July 14, 1982,
appear at 47 FR 30959, 3 CFR, 1982 Comp., p. 197, uniess otherwise
noted.

By the authority vested in me as President by the
Constitution and laws of the United

States of America, including Section 401(a) of the
Intergovernmental Cooperation

Act of 1968 (42 U.S.C. 4231(a)), Section 204 of the
Demonstration Cities and

Metropolitan Development Act of 1966 (42 U.S.C.
3334) and Section 301 of Title 3 of the United States
Code, and in order to foster an intergovernmental
partnership and a strengthened federalism by relying
on State and local processes for the State and local
government coordination and review of proposed
Federal financial assistance and direct Federal

development, it is hereby ordered as follows: [Preamble
amended by Executive Order 12416 of Apr. 8, 1983, 48 FR 15587, 3
CFR, 1983 Comp., p. 186]

Section 1. Federal agencies shall provide opportunities
for consultation by elected officials of those State and
local governments that would provide the non-Federal
funds for, or that would be directly affected by,
proposed Federal financial assistance or direct Federal
development.
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Sec. 2. To the extent the States, in consultation with
local general purpose governments, and local special
purpose governments they consider appropriate,
develop their own processes or refine existing
processes for State and local elected officials to review
and coordinate proposed Federal financial assistance
and direct Federal development, the Federal agencies
shall, to the extent permitted by law: (a) Utilize the
State process to determine official views of State and
local elected officials. ’

(b) Communicate with State and local elected officials
as early in the program planning cycle as is reasonably
feasible to explain specific plans and actions. (¢) Make
efforts to accommodate State and local elected officials'
concerns with proposed Federal financial assistance
and direct Federal development that are communicated
through the designated State process. For those cases
where the concerns cannot be accommodated, Federal
officials shall explain the bases for their decision in a
timely manner.

(d) Allow the States to simplify and consolidate
existing Federally required Stateplan submissions.
Where State planning and budgeting systems are
sufficient and where permitted by law, the substitution
of State plans for Federally required State plans shall
be encouraged by the agencies.

(e) Seek the coordination of views of affected State
and local elected officials in oneState with those of
another State when proposed Federal financial
assistance or direct Federal development has an impact
on interstate metropolitan urban centers or other
interstate areas. Existing interstate mechanisms that
are redesignated as part of the State process may be
used for this purpose.

(f) Support State and local governments by
discouraging the reauthorization orcreation of any
planning organization which is Federally-funded, which
has a Federally-prescribed membership, which is
established for a limited purpose, and which is not
adequately representative of, or accountable to, State
or local elected officials.

Sec. 3. (a) The State process referred to in Section 2
shall include those where States delegate, in specific
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instances, to local elected officials the review,
coordination, and communication with Federal
agencies.

(b) At the discretion of the State and local elected
officials, the State process may exclude certain Federal
programs from review and comment.

Sec. 4. The Office of Management and Budget (OMB)
shall maintain a list of official State entities designated
by the States to review and coordinate proposed
Federal financial assistance and direct Federal
development. The Office of Management and Budget
shall disseminate such lists to the Federal agencies.

Sec. 5. (@) Agencies shall propose rules and regulations
governing the formulation, evaluation, and review of
proposed Federal financial assistance and direct Federai
development pursuant to this Order, to be submitted to
the Office of Management and Budget for approval.

(b) The rules and regulations which result from the
process indicated in Section 5(a) above shall replace
any current rules and regulations and become effective
September 30, 1983.

[Sec. 5 amended by Executive Order 12416 of Apr. 8, 1983, 48 FR
15587, 3 CFR, 1983 Comp., p.

186]

Sec. 6. The Director of the Office of Management and
Budget is authorized to prescribe such rules and
regulations, if any, as he deems appropriate for the
effective implementation and administration of this
Order and the Intergovernmental Cooperation Act of
1968. The Director is also authorized to exercise the
authority vested in the President by Section 401(a) of
that Act (42 U.S.C. 4231(a)), in a manner consistent
with this Order.

Sec. 7. The Memorandum of November 8, 1968, is
terminated (33 Fed Reg.

16487, November 13, 1968). The Director of the Office
of Management and Budget shall revoke OMB Circular
A-95, which was issued pursuant to that Memorandum.
However, Federal agencies shall continue to comply
with the rules and regulations issued pursuant to that

2880



- Federal Register/ vol. 64, No. 153 / Tuesday, August 10, 1999 / Presidential Documents 43261

Memorandum, including those issued by the Office of
Management and Budget, until new rules and
regulations have been issued in accord with this Order.

Sec. 8. The Director of the Office of Management and
Budget shall report to the
President by September 30, 1984 on Federal agency

compliance with this Order. The views of State and
local elected officials on their experiences with these
policies, along with any suggestions for improvement,

will be included in the Director's report. [Sec. 8 amended
by Executive Order 12416 of Apr. 8, 1983, 48 FR 15587, 3 CFR, 1983
Comp., p. 186]

/s/ RONALD REAGAN

The White
House July
14, 1982

[Filed with the Office of the Federal Register,
3:18 p.m., July 14, 1982]

AGAIN FEDERAL AGENCIES WERE ORDERED TO COORDINATE WITH
LOCAL GOVERNMENT BY THE 'FEDERALISM’ EXECUTIVE ORDER
ISSUED BY WILLIAM CLINTON:

On August 10, 1999 President William Clinton ordered in
a “Federalism” Executive order that all federal agencies
develop a coordination regime with local governments:

Federal Register Presidential Documents
Vol. 64, No. 153 Executive Order 13132 of August 4, 1999
Tuesday, August 10, Federalism

1998

By the authority vested in me as President by the
Title 3— The Constitution and the laws of the United States of America,

. and in order to guarantee the division of governmental
Presuient
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responsibilities
between the
national
government and
the States that
was intended by
the Framers of
the
Constitution, to
ensure that the
principles of
federalism
established by
the Framers
guide the
executive
departments
and agencies in
the formulation
and
implementation
of policies, and
to further the
policies of the
Unfunded
Mandates
Reform Act, it is
hereby ordered
as follows:
Section 1.
Definitions. For
purposes of this
order:

& “Policies
that have
federalism
implications”
refers to
regulations,
legislative
comments or
proposed
legisiation, and
other policy

statements or actions that have substantial direct effects
on the States, on the relationship between the national
government and the States, or on the distribution of power
and responsibilities among the various levels of
government.

() “State” or “'States” refer to the States of the United
States of America,individually or collectively, and, where
relevant, to State governments, including units of local
government and other political subdivisions established by
the States.

(@ “Agency” means any authority of the United States
that is an “agency”under 44 U.S.C. 3502(1), other than
those considered to be independent regulatory agencies,
as defined in 44 U.S.C. 3502(5).

(@ “State and local officials” means elected officials of
State and localgovernments or their representative
national organizations.

Sec. 2. Fundamental Federalism Principles. In formulating and
implementing policies that have federalism implications,
agencies shall be guided by the following fundamental
federalism principles:

(@) Federalism is rooted in the belief that issues that are
not nationalin scope or significance are most appropriately
addressed by the level of government closest to the
people.

() The people of the States created the national
government and delegatedto it enumerated governmental
powers. All other sovereign powers, save those expressly
prohibited the States by the Constitution, are reserved to
the States or to the people.

¢y The constitutional relationship among sovereign

governments, Stateand national, is inherent in the very
structure of the Constitution and is formalized in and
protected by the Tenth Amendment to the Constitution.

(@ The people of the States are free, subject only to
restrictions in theConstitution itself or in constitutionally
authorized Acts of Congress, to define the moral, political,
and legal character of their lives.

() The Framers recognized that the States possess
unique authorities,qualities, and abilities to meet the needs
of the people and should function as laboratories of
democracy.
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® The nature of our constitutional system
encourages a healthy diversityin the public
policies adopted by the people of the several
States according to their own conditions, needs,
and desires. In the search for enlightened pubiic
policy, individual States and communities are free
to experiment with a variety of approaches to
public issues. One-size-fits-all approaches to
public policy problems can inhibit the creation of
effective solutions to those problems.

@ Acts of the national government—
whether legislative, executive, orjudicial in
nature—that exceed the enumerated powers of
that government under the Constitution violate
the principle of federalism established by the
Framers.

() Policies of the national government
should recognize the responsibilityof—and shouid
encourage opportunities for—individuals, families,
neighborhoods, local governments, and private
associations to achieve their personal, social, and
economic objectives through cooperative effort.

6) The national government should be
deferential to the States whentaking action that
affects the policymaking discretion of the States
and should act only with the greatest caution
where State or local governments have identified
uncertainties regarding the constitutional or
statutory authority of the national government.

Sec. 3. Federalism Policymaking Criteria. In addition to
adhering to the fundamental federalism principles
set forth in section 2, agencies shall adhere, to
the extent permitted by law, to the following
criteria when formulating and implementing
policies that have federalism implications:

(a) There shall be strict adherence to
constitutional principles. Agenciesshall closely
examine the constitutional and statutory authority
supporting any action that would Ilimit the
policymaking discretion of the States and shall
carefully assess the necessity for such action. To
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the extent practicable, State and local officials
shall be consulted before any such action is
implemented. Executive Order 12372 of July 14,
1982 (“Intergovernmental Review of Federal
Programs”) remains in effect for the programs
and activities to which it is applicable.

(b National action limiting the policymaking
discretion of the States shallbe taken only where
there is constitutional and statutory authority for
the action and the national activity is appropriate
in light of the presence of a problem of national
significance. Where there are significant
uncertainties as to whether national action is
authorized or appropriate, agencies shall consult
with appropriate State and local officials to
determine whether Federal objectives can be
attained by other means.

(©) With respect to Federal statutes and
regulations administered by theStates, the
national government shall grant the States the
maximum administrative discretion possible.
Intrusive Federal oversight of State administration
is neither necessary nor desirable.

(& When undertaking to formulate and
implement policies that havefederalism
implications, agencies shall: '

) encourage States to develbp their own
policies to achieve programobjectives and to
work with appropriate officials in other States;

3 where possible, defer to the States to
establish standards;

3 in determining whether to establish
uniform national standards, consult with
appropriate State and local officials as to the
need for national standards and any alternatives
that would limit the scope of national standards
or otherwise preserve State prerogatives and
authority; and

4  where national standards are required by
Federal statutes, consultwith appropriate State
and local officials in developing those standards.
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Sec. 4. Special Requirements for Preemption. Agencies, in
taking action that preempts State law, shall act in
strict accordance with governing law.

(a) Agencies shall construe, in regulations
and otherwise, a Federal statuteto preempt State
law only where the statute contains an express
preemption provision or there is some other clear
evidence that the Congress intended preemption
of State law, or where the exercise of State
authority conflicts with the exercise of Federal
authority under the Federal statute.

® Where a Federal statute does not
preempt State law (as addressedin subsection (a)
of this section), agencies shall construe any
authorization in the statute for the issuance of
regulations as authorizing preemption of State law
by rulemaking only when the exercise of State
authority directly conflicts with the exercise of
Federal authority under the Federal statute or
there is clear evidence to conclude that the
Congress intended the agency to have the
authority to preempt State law.

(c) Any regulatory preemption of State law
shall be restricted to theminimum level necessary
to achieve the objectives of the statute pursuant
to which the regulations are promulgated.

(d) When an agency foresees the possibility
of a conflict between Statelaw and Federally
protected interests within its area of regulatory
responsibility, the agency shall consuit, to the
extent practicable, with appropriate State and
local officials in an effort to avoid such a conflict.

(e) When an agency proposes to act through
adjudication or rulemakingto preempt  State law,
the agency shall provide all affected State and
local officials notice and an opportunity for
appropriate participation in the proceedings.

Sec. 5. Special Requirements for Legislative Proposals.
Agencies shall not submit to the Congress
legislation that would:

() directly regulate the States in ways that
would either interfere withfunctions essential to
the States’ separate and independent existence or
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be inconsistent with the fundamental federalism
principles in section 2;

@  attach to Federal grants conditions that
are not reasonably relatedto the purpose of the
grant; or

() preempt State law, unless preemption is
consistent with the fundamental federalism
principles set forth in section 2, and unless a
clearly legitimate national purpose, consistent
with the federalism policymaking criteria set forth
in section 3, cannot otherwise be met.

Sec. 6. Consuliation.

(a) Each agency shall have an accountabie
process to ensure meaningfuland timely input by
State and local officials in the development of
regulatory  policies that have federalism
implications. Within 90 days after the effective
date of this order, the head of each agency shall
designate an official with principal responsibility
for the agency’s implementation of this order and
that designated official shall submit to the Office
of Management and Budget a description of the
agency’s consultation process.

o) To the extent practicable and permitted
by law, no agency shall promulgate any regulation
that has federalism implications, that imposes
substantial direct compliance costs on State and
local governments, and that is not required by
statute, unless:

(1) funds necessary to pay the direct costs
incurred by the State andlocal governments in
complying with the regulation are provided by
the

Federal Government; or

(2) the agency, prior to the formal
promulgation of the regulation,

(A) consulted with State and local officials
early in the process of developing the
proposed regulation;
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@®)in a separately identified portion of the
preamble to the regulation as it is to be
issued in the Federal Register, provides to the
Director of the Office of Management and
Budget a federalism summary impact
statement, which consists of a description of
the extent of the agency’s prior consultation
with State and local officials, a summary of
the nature of their concerns and the agency’s
position supporting the need to issue the
regulation, and a statement of the extent to
which the concerns of State and local officials
have been met; and

(©ymakes available to the Director of the
Office of Management andBudget any written
communications submitted to the agency by
State and local officials.

(c) To the extent practicable and permitted by
law, no agency shall promuigate any regulation
that has federalism implications and that
preempts State law, unless the agency, prior to
the formal promulgation of the regulation,

1y consulted with State and local officials
early in the process of developing the proposed
regulation;

(2) in a separately identified portion of the
preamble to the regulationas it is to be issued in
the Federal Register, provides to the Director of
the Office of Management and Budget a
federalism summary impact statement, which
consists of a description of the extent of the
agency’s prior consultation with State and local
officials, a summary of the nature of their
concerns and the agency’s position supporting
the need to issue the regulation, and a
statement of the extent to which the concerns of

State and local officials have been met; and

3) makes available to the Director of the
Office of Management andBudget any written
communications submitted to the agency by
State and locat officials.
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Sec. 7. Increasing Flexibility for State and Local Waivers.

(a) Agencies shall review the processes
under which State and local governments apply
for waivers of statutory and regulatory
requirements and take appropriate steps to
streamline those processes.

&) Each agency shall, to the extent
practicable and permitted by law,consider any
application by a State for a waiver of statutory or
regulatory requirements in connection with any
program administered by that agency with a
general view toward increasing opportunities for
utilizing flexible policy approaches at the State or
local level in cases in which the proposed waiver
is consistent with applicable Federal policy
objectives and is otherwise appropriate.

) Each agency shall, to the extent
practicable and permitted by law,render a
decision upon a complete application for a waiver
within 120 days of receipt of such application by
the agency. If the application for a waiver is not
granted, the agency shall provide the applicant
with timely written notice of the decision and the
reasons therefor.

(d) This section applies only to statutory or
regulatory requirements thatare discretionary and
subject to waiver by the agency.

Sec. 8. Accountability.

(a) In transmitting any draft final regulation
that has federalism implications to the Office of
Management and Budget pursuant to Executive
Order 12866 of September 30, 1993, each agency
shall include a certification from the official
-designated to ensure compliance with this order
stating that the requirements of this order have
been met in a meaningfuil and timely manner.

) In transmitting proposed legislation that
has federalism implicationsto the Office of
Management and Budget, each agency shall
include a certification from the official designated
to ensure compliance with this order that all
relevant requirements of this order have been
met.
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(c) Within 180 days after the effective date
of this order, the Directorof the Office of
Management and Budget and the Assistant to the
President for Intergovernmental Affairs shall
confer with State and local officials to ensure that
this order is being properly and effectively
implemented.

Sec. 9. Independent Agencies. Independent regulatory
agencies are encouraged to comply with the
provisions of this order.

Sec. 10. General Provisions.

(a) This order shall supplement but not
supersede the requirements contained in
Executive Order 12372 (“Intergovernmental
Review of Federal Programs”), Executive Order
12866 (“Regulatory Planning and Review”),
Executive Order 12988 (“Civil Justice Reform’),
and OMB Circular A-19.

(b) Executive Order 12612 (“‘Federalism”),
Executive Order 12875 (“Enhancing the
Intergovernmental Partnership”), Executive Order
13083 (“Federalism’), and Executive Order 13095
(“'Suspension of Executive Order 13083") are
revoked.

{c) This order shall be effective 90 days after
the date of this order.Sec. 11. Judicial Review. This
order is intended only to improve the internal
management of the executive branch, and is not
intended to create any right or benefit,
substantive or procedural, enforceable at l[aw by a
party against the United States, its agencies, its

officers, or any person. (E

THE WHITE HOUSE,
August 4, 1999.
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THE DIRECT ORDERING OF COORDINATION
CONTINUED WITH PRESIDENT BARACK OBAMA WHO
ISSUED AN EXECUTIVE ORDER ON JUNE 9, 2011 AGAIN
ORDERING ALL FEDERAL AGENCIES TO COORDINATE
WITH LOCAL GOVERNMENTS.

On June 9, 2011, President Barack Obama ordered the
creation of a Rural Council for the purposes of all federal
agencies coordinating with local governments:

EXECUTIVE ORDER - = - - - - - ESTABLISHMENT OF THE
WHITE HOUSE RURAL COUNCIL By the authority vested in
me as President by the Constitution and the laws of the
United States of America and in order to enhance Federal
engagement with rural communities, it is hereby ordered as
follows: Section 1. Policy. Sixteen percent of the American
population lives in rural counties. Strong, sustainable rural
communities are essential to winning the future and ensuring
American competitiveness in the years ahead. These
communities supply our food, fiber, and energy, safeguard
our natural resources, and are essential in the development
of science and innovation. Though rural communities face
numerous challenges, they also present enormous economic
potential. The Federal Government has an important role to
play in order to expand access to the capital necessary for
economic growth, promote innovation, improve access to
health care and education, and expand outdoor recreational
activities on public lands. To enhance the Federal
Government's efforts to address the needs of rural America,
this order establishes a council to better coordinate Federal
programs and maximize the impact of Federal investment to
promote economic prosperity and quality of life in our rural
communities. Sec. 2. Establishment. There is established a
White House Rural Council (Council). Sec. 3. Membership. (a)
The Secretary of Agriculture shail serve as the Chair of the
Council, which shall also include the heads of the following
executive branch departments, agencies, and offices: (1) the
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Department of the Treasury; (2) the Department of Defense;
(3) the Department of Justice; (4) the Department of the
Interior; (5) the Department of Commerce; (6) the
Department of Labor; (7) the Department of Health and
Human Services; (8) the Department of Housing and Urban
Development; 2 (9) the Department of Transportation; (10)
the Department of Energy; (11) the Department of
Education; (12) the Department of Veterans Affairs; (13) the
Department of Homeland Security; (14) the Environmental
Protection Agency; (15) the Federal Communications
Commission; (16) the Office of Management and Budget;
(17) the Office of Science and Technology Policy; (18) the
Office of National Drug Control Policy; (19) the Council of
Economic Advisers; (20) the Domestic Policy Council; (21)
the National Economic Council; (22) the Small Business
Administration; (23) the Council on Environmental Quality;
(24) the White House Office of Public Engagement and
Intergovernmental Affairs; (25) the White House Office of
Cabinet Affairs; and such other executive branch
departments, agencies, and offices as the President or the
Secretary of Agriculture may, from time to time, designate.
(b) A member of the Council may designate, to perform the
Council functions of the member, a senior-level official who is
part of the member's department, agency, or office, and who
is a full-time officer or employee of the Federal Government.
(¢) The Department of Agriculture shall provide funding and
administrative support for the Council to the extent permitted
by law and within existing appropriations. (d) The Council
shall coordinate its policy development through the Domestic
Policy Council and the National Economic Council. Sec. 4.
Mission and Function of the Council. The Council shall work
across executive departments, agencies, and offices to
coordinate development of policy recommendations to
promote economic prosperity and quality of life in rural
America, and shall coordinate my Administration's
engagement with rural communities. Sec. 5. General
Provisions. (a) The heads of executive departments and
agencies shall assist and provide information to the Council,
consistent with applicable law, as may be necessary to carry
out the functions of the Council. Each executive department
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and agency shall bear its own expense for participating in the
Council. (b) Nothing in this order shall be construed to impair
or otherwise affect: (i) authority granted by law to an
executive department, agency, or the head thereof; or (ii)
functions of the Director of the Office of Management and
Budget relating to budgetary, administrative, or legislative
proposals. (¢) This order shall be implemented consistent
with applicable law and subject to the availability of
appropriations. (d) This order is not intended to, and does
not, create any right or benefit, substantive or procedural,
-enforceable at law or in equity by any party against the
United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person. BARACK
OBAMA THE WHITE HOUSE, June 9, 2011.

As you can see from this virtually uninterrupted string of
Presidential orders, the process of coordination is not new, it
is not unknown, and the fact that it is ignored is not
acceptable to local governments.

So, Hartland invoked coordination upon request by Block and
Hansen in order to assist its local business Johnson Creek
Enterprises maintain viability in the face of economic ruin
threatened by the Food and Drug Administration.

Congress has joined with Presidents Kennedy, Reagan, Clinton and Obama
in ordering that coordination occur between federal agencies and local
governments,

The Food and Drug Administration is a federal agency that is subject to , and
not immune from, the National Environmental Policy Act
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THE WISCONSIN AND FEDERAL CONSTITUTIONAL AND STATUTORY REQUIREMENTS ON
COORDINATION TO IMPLEMENT THE PRIOR EXECUTIVE ORDERS DIRECTING THE AGENCIES TO
COORDINATE

Written by Fred Kél!y Grant, Esq.
April 27, 2017

The Food and Drug Administration is a federal agency that is subject to, and not immune from,
the National Environmental Policy Act, which applies to ALL FEDERAL AGENCIES. It is an
agency within the Department of Health and Human Services, under the direction of the
Secretary of Health and Human Services, appointed by the President. That is a department and
secretary with the Executive branch of the government under the direct supervision and
direction of the President of the United States. The Department was created by, and its duties
are set by Congress as are all members of the Cabinet.

The Secretary has delegated responsibility for supervision over the Food and Drug
Administration to a Commissioner who is named by the President and must be confirmed by
the Congress. So, the immediate superior to the Food and Drug regulatory program is the
Commissioner.

The Food and Drug Administration is not an independent, stand alone agency of government
with unlimited power. It is a part of the Executive branch of government, and is responsible for
compliance with statutes, and with Executive Orders issued by the President. Of course, it is
not immune from the Constitution of the United States of America.

The Village of Hartland is a unit of local government within the county of Waukesha, and the
state of Wisconsin. It has all the authority granted to villages by the legislature of Wisconsin
under the constitution and statutes of Wisconsin. It also has all the authority granted to local
governments by the Tenth Amendment to the United States Constitution, and its citizens and
elected officials have all the rights guaranteed by the Ninth and Fourteenth Amendments to the
United States Constitution.

Under the Tenth Amendment, Hartland is authorized to exercise the “police powers” of a local
government that include, according to the United States and Wisconsin Supreme Courts, law
enforcement and public health and safety.

As pointed out in Hartland’s Resolution number 02/13/2017-02 Hartland exercises home rule to
promote “the general welfare, peace, good order, and prosperity” of its citizens, and to care for
the “commercial benefit and for the health, safety, welfare, and convenience of the public.”
Art. Xi Section 3 Wisconsin Constitution; Wisconsin Statutes 61.34 (5)

At the end of the 1960s and the beginning of the 1970s the national government was
beginning to move into an era of legislating and controlling the environment of
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America, and that means environment in its overall sense. In the Merriam Webster
dictionary, Environment is defined as the “circumstances, objects, or conditions by
which one is surrounded the complex of physical, chemical, and biotic factors (such as
climate, soil, and living things) that act upon an organism or an ecological community
and ultimately determine its form and survival: the aggregate of social and cultural
conditions that influence the life of an individual or community”

As one of the protections of local government and its authority at this time of national
expansion, Congress passed the National Environmental Policy Act, and in it required that
EVERY AGENCY OF THE NATIONAL GOVERNMENT recognize it had a duty to work in
coordination with local governments. To that end, Congress ordered that every agency “in
cooperation with...local governments...to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to foster and promote the general
welfare, to create and maintain conditions under which man and nature can exist in productive
harmony, and fulfill the social, economic, and other requirements of present and future
generations of Americans to improve and coordinate Federal plans, functions use all practicable
means and measures.... to improve and coordinate Federal plans, functions, programs and
resources...”

Further, Congress ordered that every agency “to the fullest extent possible” interpret and
administer all regulations, polices and laws of the United States in accordance with the stated

policy.

So, it is the law of the United States, binding to the Food and Drug Administration, that it
coordinates its regulations with local governments, such as the Viliage of Hartland.

So, what does “coordination” require? Well, it is clear that Congress knows the difference
between cooperate, consult, collaborate, and coordinate because it uses the words in different
ways in the same statutes. For example, In the Tobacco Control Act it provided in section 914
that the Chairman of the Federal Trade Commission shall “coordinate” a duty with the
Secretary, and the Secretary shall “consult” with the Chairman on a duty. So, clearly Congress
does not use the words interchangeably. So what does it mean when it uses the word
“coordination”?

Well, the law is that when a word of common usage is used in a statute and not defined, it is to
be taken to mean what the dictionary says it means. And the dictionary definitions of
“coordination”” all are pretty much the same in that they require some “equal type” working

&

together.

Virtually all dictionary definitions contain the concept of equal, not subordinate and
harmonious discussions and resolutions of conflicts.
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And the dictionary definition are consistent with what Congress was thinking when it passed
the National Environmental Policy Act.

In the exercise of its local government authority, the Hartland Village Board should have been
involved in a coordinated effort with the Food and Drug Administration before the set of
Deeming Regulations were developed and issued purportedly to implement the Family Smoking
Prevention and Tobacco Control Act. Section 916 of that Act preserves to Hartland the
authority and right “to enact, adopt, promulgate, and enforce any law, rule, regulation, or other
measure with respect to tobacco products that is in addition to, or more stringent than,
requirements established under this chapter, including a law, rule, regulation, or other measure
relating to or prohibiting the sale, distribution, possession, exposure to, access to, advertising
and promotion of, or use of tobacco products by individuals of any age, information reporting
to the State, or measures relating to fire safety standards for tobacco products” or to tax
“tobacco products”.

Clearly Congress did not think it was granting that authority to Hartland; Rather, Congress
recognized that Hartland already had that authority because it styled the section 916 as
“Preservation” of authority, acknowledging that such authority already existed.

The existence of such local authority, traditional in our nation, as recognized by the Tenth
Amendment, makes it apparent why Congress ordered executive agencies to “coordinate” with
local governments before rushing off to regulate the lives of citizens of the local governments.
It was important to do so to maintain the federal republic structure that is established by the
Constitution.

The Tobacco situation presents a good example of why Congress ordered all national agencies
to coordinate with local governments in the National Environmental Policy Act (NEPA). Local
governments like Hartland have the police power to enact law enforcement and health laws
that would impact tobacco smoking and allowable age; that power and authority has been
traditional and that is why the United States Supreme Court has said that the Tenth
Amendment reserved the police powers. Since local governments had and have that power, it
is only logical, but more than logical, it is legally required, that coordination in an equal
participation basis be conducted with local government before a non-elected agency of the
national government imposes regulations that might adversely impact the power and authority
of the local government.

At the time NEPA was passed, there was a whole host of environmental laws in the mixin the
nation’s capital: the Clean Water Act, the Clean Air Act, the Endangered Species Act, the Federal
Land Policy and Management Act and the National Forest Management Act. Human health was
in the limelight as President Nixon proposed an affordable care health insurance program, so
NEPA did not concern just land and earth, and of all the environmental acts, Congress chose the
comparable Federal Land Policy and Management Act to define coordination. These were all
environmental Acts; they had to do with the natural environment and the human environment
that includes economic, cultural, and social considerations. Under the statutory interpretation
doctrine of IN PARA MATERI, when the Congress defines a term in one statute and then uses
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the term in comparable statutes, but does not redefine it, it intends that the definition be the
same.

In the case of Coordination, whether you look to the dictionary definition or to the
Congressional definition, you reach the same conclusion: Congress intends that the agencies
work together equally with local government to resolve conflicts in policy.

As a matter of first order, the Food and Drug Administration is directed by President Donald
Trump to coordinate with local governments such as Hartland. One of his first orders was for
every department to review its regulations and hold up on enforcing any one that had an
adverse impact on jobs, employment, or economic gain. That order directly involves the
Deeming Regulations.

When the Deeming Regulations were developed, the Food and Drug Administration was also
under direction from President Barack Obama to coordinate with local governments such as
Hartland in Executive Order establishing the Rural Council.

This direction to coordinate with local government is not something new and unique. I has
been a direction to executive agencies since President John Fltzgera]d Kennedy ordered itin a
Presidential Memorandum dated November 10, 1961.

President Ronald Reagan, in Executive Order 12372, continued the direction to coordinate.

Furthermore, it was again directed by President Clinton. In Executive Order 13132 he directs
the agencies to leave states and communities “free to experiment with a variety of approaches
to public issues. One size fits all approaches to public policy problems can inhibit the creation of
effective solutions to those problems.” He directed agencies that national policies should

“encourage opportunities for...local governments...to achieve their personal, social, and
economic objectives through cooperative effort....The national government should be
deferential [where] local governments have identified uncertainties regarding the
constitutional or statutory authority of the national government.”

Consistent with directions from Presidents Kennedy and Reagan, the Congress mandated that
federal agencies coordinate their programs, policies, and actions with local governments when
the National Environmental Policy Act was passed and signed into law in 1969. That act,
commonly known as NEPA provides: it is the continuing responsibility of the Federal
Government to use all practicable means, consistent with other essential considerations of
national policy, to improve and coordinate Federal plans, functions, programs and resources;
{2} assure for all Americans safe, healthful, productive, and esthetically, and culturally pleasing
surroundings; in cooperation with State and local governments to use all practicable means and
measures, including financial and technical assistance, in @ manner calculated to foster and
promote the general welfare.

Many times we tend to overlook the true meaning of the National Environmental Policy Act,
and push it aside unless we are discussing some attribute of the natural environment---the
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forests, the desert, the mountains, the coastline. But it is designed for far more than that. In
fact, the very first sentence of the Act makes it clear that Congress’ prime point of interest is
“man” and “his” environment, not the natural environment. Congress opened the Act with a
declaration of “national policy” to “encourage productive and enjoyable harmony between man
and his environment,” and of intent to “stimulate the health and welfare of man.” The Council
on Environmental Quality was established by the Act as the overseer of the activities taking
place to put the Act into effect. One of its first acts was to define the terms to be used. The
term “human environment” is set forth as explanation of this provision of the law, and makes it
clear that the environment of man should be what the Council has defined as the “human
environment.”

In 40 CFR 1508.14 “human environment” is defined as:

‘Human environment’ shall be interpreted comprehensively to include the natural and
physical environment and the relationship of people with that environment (see the definition
of ‘effects’ 1508.8) This means that economic or social effects are not intended by themselves
to require preparation of an environmental impact statement. When an environmental impact
statement is prepared, and economic or social and natural or physical environmental effects
are interrelated, then the environmental impact statement will discuss all of these effects on
the human environment.”

The term “effects” to which we are referred is defined by 1508.8 to include:

“effects includes ecological (such as the effects on natural resources and on the
components, structures, and functioning of affected ecosystems} aesthetic, historic, cultural,
economic, social, or health, whether direct, indirect or cumulative.”

So, clearly, it is the direction of the Council that the Congress intended that NEPA analysis occur
when necessary to determine the impact of an action on the economy, social structure, and
cultural structure of man in 2 community, and to further determine impact on the health of
man, which is consistent with the stated policy of encouraging stimulation of health in man.

Congress in 2009 enacted the Family Smoking Prevention and Tobacco Control Act.

Development of and issuance of a set of regulations is a major federal action as defined by the
Council on Environmental Quality, created by the National Environmental Policy Act, and seated
in the office of the President. '

On every “major federal action” there must be NEPA study. And “major federal action” is
defined as including:

“actions with effects that may be major and which are potentially subject to federal control
and responsibility....Actions include new and continuing activities, including projects and
programs entirely or partly financed, assisted, conducted, regulated, or approved by federal
agencies; new or revised agency rules, regulations, plans policies or procedures...; Federal
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actions tend to fall within one of the two following categories: (1) adoption of official policy,
such as rules, regulations, and interpretations adopted pursuant to the Administrative
Procedure Act...”

Here in Hartland, the Village is considering a set of regulations issued by a federal agency;
therefore it is considering an action that by definition is a major federal action.

So, what is the agency’s responsibility as to that action? The Council has said It must “insure
that environmental information [remember that includes the “human” environment which
includes economic, social, cultural, and health and safety concerns and elements] is available to
public officials and citizens before decisions are made and before actions are taken. The
information must be of high quality. Accurate scientific analysis, expert agency comments and
public scrutiny are essential in implementing NEPA. “ 40 CFR 1500.1 (b)

In implementing that insurance, the Council mandated that “Federal agencies shall to the fullest
extent possible: Interpret and administer the policies, regulations and public laws of the United
States in accordance with the policies set forth In the Act and in these regulations....integrate
the requirements of NEPA with other planning and environmental review procedures required
by law or by agency practice so that all such procedures run concurrently rather than
consecutively....encourage and facilitate public involvement in decisions which affect the quality
of the human environment...use the NEPA process to identify and assess the reasonable
alternatives to proposed actions that will avoid or minimize adverse effects of these actions

~ upon the quality of the human environment...use all practicable means, consistent with the
requirements of the act and other essential considerations of national policy, to restore and
enhance the quality of the human environment and avoid or minimize any possible adverse
effects of their actions upon the quality of the human environment.” 1500.2

The Council explained what it meant by the phrase “to the fullest extent possible: “each agency
of the federal government shall comply with this section unless existing law applicable to the
agency’s operations expressly prohibits or makes compliance impossible.”

The Council also mandates that the NEPA process be put into place at the earliest possible time
during: “Agencies shall integrate the NEPA process with other planning at the earliest possible
time to insure that planning and decisions reflect environmental values, to avoid delays later in
the process and to head off potential conflicts.” Among the many earliest possible actions
would be to “identify environmental effect [economic, social, cultural, aesthetic] in adequate
detail so they can be compared to economic and technical analyses.” Also among the earliest
possible tasks is to “study, develop and describe appropriate alternatives to recommended
courses of action in any proposal which involves unresolved conflicts concerning alternative
uses of available resources...” The Council also overlooks to see that the agency “consults early
with state and focal agencies and Indian tribes and with interested private persons and
organizations when it own involvement is reasonably foreseeable.”
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§25.1 Purpose.

The National Environmental Policy Act of 1969 (NEPA), as amended, directs that, to the fullest
extent possible, the policies, regulations, and public laws of the United States shall be
interpreted and administered in accordance with the policies set forth in NEPA, All agencies of
the Federal Government shall comply with the procedures in section 102(2) of NEPA except
where compliance would be inconsistent with other statutory requirements. The regulations in
this part implement section 102(2} of NEPA in a manner that is consistent with FDA's authority
under the Federal Food, Drug, and Cosmetic Act and the Public Health Service Act. This part
also supplements the regulations for implementing the procedural provisions of NEPA that
were published by the Council on Environmental Quality (CEQ) in 40 CFR parts 1500 through
1508 and the procedures included in the “HHS General Administration Manual, part 30:
Environmental Protection” 45 FR 76519 to 76534, November 19, 1980

§25.10 Policies and NEPA planning.

(a) All FDA's policies and programs will be planned, developed, and implemented to
achieve the policies declared by NEPA and required by CEQ's regulations to ensure responsible
stewardship of the environment for present and future generations.

-(b) Assessment of environmental factors continues throughout planning and is integrated
with other program planning at the earliest possible time to ensure that planning and decisions
reflect environmental values, to avoid delays later in the process, and to avoid potential
conflicts.

(c} For actions initiated by the agency, the NEPA process will begin when the agency action
under consideration is first identified. For actions initiated by applicants or petitioners, NEPA
planning begins when FDA receives from an applicant or petitioner an EA or a claim that a
categorical exclusion applies, or when FDA personnel consult with applicants or petitioners on
the NEPA-related aspects of their requested actions. FDA may issue a public call for
environmental data or otherwise consult with affected individuals or groups when a
contemplated action in which it is or may be involved poses potential significant environmental
effects. ‘

§25.40 Environmental assessments.

(a) As defined by CEQ in 40 CFR 1508.9, an EA is a concise public document that serves to
provide sufficient evidence and analysis for an agency to determine whether to prepare an EIS
or a FONSI. The EA shall include brief discussions of the need for the proposal, of alternatives as
required by section 102(2)(E) of NEPA, of the environmental impacts of the proposed action
and alternatives, and a listing of agencies and persons consulted. An EA shall be prepared for
each action not categorically excluded in §25.30, §25.31, §25.32, §25.33, or §25.34, or §25.35.
The EA shall focus on relevant environmental issues relating to the use and disposal from use of
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FDA-regulated articles and shall be a concise, objective, and well-balanced document that
allows the public to understand the agency's decision. If potentially adverse environmental
impacts are identified for an action or a group of related actions, the EA shall discuss any
reasonable alternative course of action that offers less environmental risk or that is
environmentally preferable to the proposed action. The use of a scientifically justified tiered
testing approach, in which testing may be stopped when the results suggest that no significant
impact will occur, is an acceptable approach.
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BEFORE THE VILLAGE BOARD OF TRUSTEES OF HARTLAND, WISCONSIN

A PUBLIC COORDINATION HEARING REGARDING THE DEEMING REGULATIONS®
ISSUED BY THE FOOD AND DRUG ADMINISTRATION

On April 27 through 29, 2017, a Hearing Board” appointed by the Hartland, Wisconsin Village
Board of Trustees® heard evidence in a fact finding coordination hearing, and then concluded
the Hearing on May 1, 2017 with a decision that the Food and Drug Administration failed to
coordinate its Deeming Regulations regarding the e-liquid industry®* with the Village of Hartland.
The Dee'ming Regulations refers to the set of regulations placed in the Code of Federal
Regulations by the Food and Drug Administration. The decision will be presented to the
Commissioner of the Food and Drug Administration with an urgent request that the regulations
be stayed, shelved, withdrawn, or rescinded outright because they were developed and
imposed in violation of multiple statutes and laws, as will be set forth herein.

BACKGROUND

On February 13, 2017, the Board of Trustees resolved to request that the Food and Drug
Administration enter into coordination with it regarding the Deeming Regulations, which the
Trustees understood to contain provisions that would endanger survivai of a thriving business
in the Hartland community, Johnson Creek Enterprises. The issue was brought to the Village’s
attention by Mark Block, Founder and Director of the Electronic Vaping Coalition of America
(EVCA), and Linda J. Hansen, Strategic Consultant and Co-Founder of EVCA, (See Attachment 1)
These two presented the Board with authorities showing that there is a duty on the part of
federal agencies to coordinate with local governments, The request was memorialized in
Resolution 02/13/2017-01; in a second Resolution, enacted the same date, Hartland set forth
its understanding of the duty of federal agencies to coordinate regulations and rule making
with local governments. See Resolution 02/13/2017-02

! The Board will use the term “Deeming Regulations” to refer to the regulations issued by the Food and Drug

? Herein, “Hearing Board” or “Board” will refer to the Hearing Board appointed by the Hartland Village Board of
Trustees.

® The Hartland Village Board of Trustees will be referred to as “Trustees”

* The Board will use the term “e-liquid” to refer to any and all equipment, supplies and devices that are used by the
industry and are in widespread use of what many call “vaping” or “electronic cigarettes” or “e-cigarettes” or
“vaping devices”; the Board finds that none of those terms do justice to the entire industry and following and so
will simply refer to them as “e-liquid”.
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For two months, the Food and Drug Administration® had still not coordinated, so on April 18,
2017, the Trustees set a public hearing for April 27 through 29, 2017 to hear evidence related to
the Deeming Regulations and the e-liquid industry. Notice of the hearing went to the Secretary
of Health and Human Services who is the overall supervisor of the Food and Drug
Administration, since it is situated within his cabinet department, and to Stephen Ostroff, the
Acting Commiissioner of the FDA office in Silver Spring, MD, and to the Milwaukee office of the
FDA.

The Board designated Fred Kelly Grant, Esq., to serve as a Hearing Officer. Grant’s curriculum
vitae is attached as Board’s Attachment 2. The two Resolutions of the Board relating to
coordination are attached as Exhibits 1 and 2, and the letter setting and notifying the Food and
Drug Administration of the date of the hearing is attached as Exhibit 3.

The official hearing notice was prepared by and executed by Village Administrator, David Cox,
and is attached hereto as Exhibit 4, and the instructions of the Hearing Officer to witnesses is
attached as Exhibit 5.

The hearing was held beginning at 5:30 pm Central Standard Time on April 27, recessed at
approximately 9;00 pm, resumed at 9:30 am on April 28, recessed at approximately 5:00 pm,
and resumed at 9:00 am on April 29, and recessed at approximately 2:00 pm, to reconvene at
5:00 pm on Monday, May 1, 2017 to consider and make this decision.

At the commencement of this hearing, the Hearing Officer presented a statement of the laws
applicable to the proceedings. '

At the conclusion of the evidence presentations on April 29, the Board answered general
questions put to it by the Hearing Officer. The answers to those gquestions provided the
guidance for the drafting of these Findings and Conclusions by the staff of the Hearing Officer.

The questions, all of which were answered unanimously are as follows:
Has there been coordination with the County or the Village?

{(Unanimously answered, “No”)

Will the Deeming Regulations have an adverse impact on the Village of Hartland?
(Unanimously answered, “Yes”)

Is Johnson Creek Enterprises a reputabie business in the community?
(Unanimously answered, ‘Yes”)

Would the Deeming Regulations put Johnson Creek Enterprises out of business?
(Unanimously answered, “Yes”)

® Herein, Food and Drug Administration may be referred to as Food and Drug or as FDA
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Is there a danger from the industry that would justify implementation of the Deeming
Regulations that run the risk of putting the industry out of business?
{Unanimously answered “No”)

Is there sound basis for regulations that are harsher than those imposed on combustible
cigarettes?
{(Unanimously answered, “No”)

Is there sound basis for saying the e-liquid or vaping business is a dangerous business?
{Unanimously answered, “No”)

Is there evidence that the FDA did analysis of cost or provided alternatives that would allow the
e-liquid vaping industry to stay in business?
{Unanimously answered, “No”)

The unanimous answers form the basis for these Findings, calling on the Commissioner to
rescind the Deeming Regulations,

The Board will see that its decision reaches the Commissioner of the Food and Drug
Administration and the Secretary of Health and Human Services. The Board submits its
decision with a most earnest request that this terribly flawed set of regulations be
withdrawn. Representative Duncan Hunter {R-CA) has introduced H.R. 2194, which would
replace the Deeming Regulations. For that Bill to be successful the Commissioner must halt or
rescind the current Deeming Regulations or there wiil be no industry to be saved by the Bill.
The Board finds within this decision that the current Deeming Regulations will destroy the e-
liquid industry, an industry that lends solace and alternatives to a vast number of Americans,
including many in Hartland, who are addicted to nicotine and rely on dangerous combustible
cigarettes for relief, a reliance which leads to death for 480,000 people per year.

This nation is committed to protecting and preserving species of animals that are on an
“endangered species” list (Under the Endangered Species Act). Once a species is on such list, it
is protected against harm by every department of our federal government. Yet, 480,000
discernable Americans are doomed to die this year from smoking combustible cigarettes, and
instead of protecting them, the Food and Drug Administration will doom them by enforcing the
Deeming Regulations that will destroy an effective alternative to smoking. This Board finds it
unacceptable that a government committed to protecting endangered species of animals would
intentionally destroy an industry that offers protection to a doomed sub-group of human
beings.

The Tenth Amendment, which reserves police powers to the Village of Hartland as a local unit
of state government, dictates that we do all we can to protect the public health of our citizens.
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From that position of protection, we urge the Commissioner to do what is right, what is
Constitutionally called for, what is dictated by plain old Hartland common sense! Stop the
insanity that is embedded in these regulations!

FINDINGS AND CONCLUSIONS

As a preliminary observation: Most of the members of the Board had no experience with the e-
liquid industry, so the testimony as 1o the industry, and its effectiveness and safety as an
alternative to traditional smoking was a true wake-up. Moreover, the Board had no idea that
the Food and Drug Administration was so determined to put this industry out of business, We
live in 3 troubled world, where the bad news stories come so blended in with the good news
stories, and all blended in to fit a 30 minute newscast, that a story as deep as the one
presented to this Board during the hearing is simply not told, or is told in such abbreviated
fashion that the true meaning is never revealed. The Findings which the Board makes include a
Finding that the Deeming Regulations are ill conceived because they will result in destroying an
industry committed to, and doing, outstanding work in converting people away from deadly
tobacco smoking; the Board further has found that this industry should be looked to by the
Food and Drug Administration as an example of how the free market system of small
businesses can work and create the American dream. It is disingenuous for the United States
government and state governments to be taking money from the tobacco companies at the
same time that the federal government is trying to put the industry.that can stop smoking
deaths out of business. The Secretary of Health and Human Services, who is responsible for this
department, should take action immediately if the newly appointed commissioner of Food and
Drug does not. If the Secretary does not, then the President of the United States ought to pay
special heed to the fact that he could save as many as 480,000 people from death this year by
stepping in and putting a stop to enforcement of the Deeming Regulations.

I. PURSUANT TO OUR GENERAL INTRODUCTION, ALL OF WHICH SHOULD BE TAKEN AS
FINDINGS OF FACT, WE MAKE THE FOLLOWING SPECIFIC FINDINGS. THE COMISSIONER OF
THE FOOD AND DRUG ADMINISTRATICN FAILED TO COORDINATE WITH THE VILLAGE OF
HARTLAND AND WITH WAUKESHA COUNTY, AND WITH THE STATE OF WISCONSIN, AND AS A
RESULT, THE REGULATIONS MUST BE SET ASIDE PENDING RE-ISSUANCE.

1. The Board finds from the testimony of Village Administrator David Cox that the Food and
Drug Administration did not ever coordinate with Hartland, Wisconsin regarding the Deeming
Regulations or any other issue. On the day prior to the commencement of this hearing, a
spokesperson for the Food and Drug Administration left a voicemail message for Administrator
Cox, stating they would be unable to attend the hearing but would respond by letter to
Hartland’s concerns. No letter has yet been received.
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2. The Board finds from the testimony of Paul Farrow, County Executive of Waukesha County,
Wisconsin, that the Food and Drug Administration did not ever coordinate with the County
regarding the development or enforcement of the Deeming Regulations.

3, State Senator Chris Kapenga offered a statement that is admitted in evidence as Exhibit 6. [n
it he states: “Despite my role as an elected official in state government tasked with overseeing
federal issues, | never received any contact from FDA pertaining to the Deeming Regulations.
At no point did anyone from the FDA contact me to coordinate with state government to
ensure there would be no negative economic impact on our communities as a result of the
deeming regulations.”

4, The failure to coordinate with Hartland is critical because the Deeming Regulations threaten
a specific business, iohnson Creek Enterprises, with going out of business. Johnson Creek
Enterprises is one of the largest manufacturers in the industry. If it goes down, all smalil
companies wil! surely fail. The Board agrees with Senator Kapenga in that he stated:

“I believe the FDA failed to comply with the coordination requirement under federal law.
Had the FDA coordinated with local governments, | would have explained the significant
negative economic impact the Deeming Regulations will have on Hartland and the surrounding
communities. Within my district there are several small and medium sized businesses that
operate within the field the Deeming Regulations seeks to regulate. The increased regulation
to bring a product to market and to maintain compliance will cost our economy jobs and
income. In addition, many of my constituents utilize the products regulated by the Deeming
Regulations as an effective means of tobacco harm reduction. If the FDA regulates these
materials as tobacco is regulated, these individuals will likely have limited access to products
that are far less harmful than tobacco.”

The Board finds that the Senator has hit the issue squarely and finds with him that these
regulations will hamstring any effort to persuade smokers in our communities to abandon
smoking for the e-liquid devices. '

5. State Senator Leah Vukmir, testified in writing that, “It is clear that the deeming regulations
from the FDA that treat vaping products similarly to tobacco products are overly burdensome
to the vaping industry. Because of the presence of Johnson Creek Enterprises, these new rules
disproportionately affect Hartland—and the state of Wisconsin—and may cause many to lose
their jobs. Additionally, | struggle to see how gverregulating an industry which provides a
product many use to gain independence from tobacco is heipful for the public health of our
country.” The Senator’s statement is Exhibit 7.

The Board agrees with the Senator’s misgivings, and finds that there is no sound reason why
the Deeming Regulations should have been developed without coordination during which the
economic damage could be pointed out with the plan for a legal alternative.
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United States Senator, Ron Johnson, {R-WI), is Chairman of the Senate Homeland Security and
Governmental Affairs Committee, with oversight of the FDA. He has written several letters to
the FDA seeking rescission of the Deeming Regulations, for reasons consistent with our
Findings. If the FDA does not feel compelled to talk with, to coordinate with, the Chair of their
oversight committee, then it is no wonder they have failed to coordinate with the Village of
Hartland.

As a result of the faiiure to coordinate, Hartland was deprived of the opportunity to point out
the specific losses that will be felt. Within the structure of coordination there is a place for
constructive disunion to set the base for reaching consistency between the goal of the federal
agency and goal for the Village. The failure to coordinate renders these regulations invalid as
far as Hartland is concerned, and pursuant to the remedies applied in California Resources
Agency v. USDA, northern district of California, and Uintah County v. Norton, district court for
district of Utah, the regulation should be set aside, and the agency must begin again after
proper coordination.

it. E-LIQUID INDUSTRY PROVIDES A SAFE, EFFECTIVE ALTERNATIVE TC THOSE WHO SMOKE
TRADITIONAL CIGARETTES AND FACE SERIOUS ILLNESS AND DEATH AND THE INTERESTS OF
HARTLAND IN PROTECTING THE PUBLIC HEALTH CALL FOR RESCISION OF THE OFFENDING
REGULATIONS

1. The Board finds that at least 480,000 preventable human deaths will occur this year as a
result of smoking of combustible traditional cigarettes. The illness and deaths that result from
such smoking come from the by products of the combustion, not from the tobacco product, i.e.,
nicotine which is the addictive portion of tobacco.

Jeff Stier, Senior Fellow at the National Center for Public Policy Research, has devoted
considerable time for the past twenty years studying the problem created for the public health
system of the nation by the vast number of sick and dying smokers. He testified, and the Board
finds that smoking of combustible cigarettes is the number one preventable cause of death in
this country. He pointed out to the Board how the Food and Drug Administration tried to
regulate this industry out of existence once before and was stopped by court intervention,
when the court pointed out that the agency had no authorization from Congress to enforce a
law against tobacco products. He testified that, ironically, the Court outlined for Food and Drug
how they could accomplish regulation after obtaining Congressional authorization. He testified,
and the Board finds, that the Deeming Regulations impose such a formidable dollar cost on the
application process that few, if any of the current industrial entities will be able to afford the
cost. He also testified as to the irony of the fact that Food and Drug, created for the purpose of
protecting the public health, seems determined to destroy an industry that offers the only
effective method for transforming smokers of combustible cigarettes to a way of life that will
save their lives. The public health can hest be affected by the FDA promaoting, rather than
destroying, the e-liquid industry.
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2. Stier testified that the Royal College of Physicians, one of the most, if not the most,
distinguished and revered forums of medical experts in the world recommended this industry
as offering the best means of greatly reducing the methods of smoking. He testified that this
group contends that the e-liquid uses are safe and effective as an anti-smoking diversion. The
Board credits his testimony and the opinion of the Royal College and finds consistently that the
industry does provide a safe alternative.

3. Stier also testified as to how the regulations ban any efforts on the part of people in the
industry from telling the public, by label or otherwise, that this is a safe--—--or even a less
harmful---means of obtaining nicotine. The Board finds such effort at curtailing speech a
violation of the First Amendment, which states that the government should not abridge
anyone‘s freedom of speech. The amendment does not have an addendum that says “except
for speech regarding safety of alternatives to smoking.” The Board finds that the efforts to
curtail speech violate the First Amendment and should be abandoned immediately. If the First
Amendment can protect the release of the Pentagon Papers with the damage they did to a war
effort, it surely protects the ability to warn a person that combustible cigarettes kill and e-fiquid
saves lives.

The Board finds from his testimony that the e-liquid industry indirectly would make inroads on
the high cost to society of tobacco abuse. He testified that the combustible cigarette is the top
priority health issue in America. The Center for Disease Control says the cost to society is 300
billion dollars yearly, yet the FDA sets out to regulate the industry that reduces, not increases,
medical costs. He poinis out that it seems the FDA has set a goal to punish those who would
escape tobacco damage and death in favor of a far less harmful, safe use of nicotine.

The e-liquid industry hardly existed, if at all, when the Family Smoking Prevention and Tobacco
Control Act of 2009 was passed, yet it is the object of the regulatory ban to purportedly
implement the Act. The Board finds that the Deeming Regulations were developed without
direction to the FDA from the Congress.

The Board finds that the Deeming Regulations are evidence of government overreach designed
to accomplish a special interest and bias, and have no place in the Code of Federal Regulations.

He testified that it is his opinion that the Deeming Regulations constitute a de-facto ban on the
e-liquid industry. The Board agrees and finds that such ban is contrary to what Congress
ordered and therefore should be rendered null and void. To give these ultra vires regulations
effect would be to endow the FDA with legislative authority. This authority to regulate must be
limited to the four corners of the statute passed by Congress. The statute authorized no ban.

4. Dr. John Dunn, M.D., J.D., an experienced and well qualified medical expert in toxicology and
epidemiology, testified that the e-liquid industry is safe and provides the most effective means
of converting people from the combustible cigarette habit. He explained that the ceremony of
smoking a cigarette is important to the user; that the taking out of the cigarette from the
package, lighting it up, is what gives the smoker relief even though the nicotine itself is a
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stimulant. The ceremony with the e-liquid device and the flavor offer the same type of self-
moving ceremony. So even as to that aspect of use, the e-liguid industry provides an effective
means of diverting from smoking combustible cigarettes. Dr. Dunn testified, and the Board
finds, that the e-liquid industry provides a safe alternative to smoking of combustible cigarettes
and to the death path that such smokers are on when they choose to use traditional
combustible cigarettes. He explained that the flavoring provides variety that adds to the
ceremonial experience. Dr. Dunn said it as plain as could be: Combustible cigarettes kill; e-liquid
does not. He now teaches emergency room physicians and provides emergency room service to
the Army Hospital at Fort Hood, Texas, where he sees tobacco damage every day. He testified
and the Board finds that the pharmaceutical companies will fight the e-liquid industry to the
end because e-liquid is more effective than the nicotine replacement therapies made by the
pharmaceutical companies. Sales of those nicotine replacements make a fortune for
pharmaceutical companies, and they will resist to the bitter end. He pointed out the addictive
features of nicotine, yet the FDA did not attempt to control it and certainly did nothing to harm
sales of the nicotine replacements therapies. Rather, it sets out to control the non-addictive
hardware and software of the e-liguid industry — which has no addictive powers and does no
harm of any kind. The controls within the Deeming Regulations are designed only to protect
special interests, not the people who seek to save their lives from combustible cigarettes.

Dr. Dunn spoke of what he belleves is a culture of hate directed against anything that even
looks like smoking. He contends that the FDA will continue its effort against vaping because it
looks like cigarette smoking. He contends the FDA has gone off the rails in retroactively
regulating safe products, contending that its job should be restrictively regulating dangerous
products. He concludes that if the FDA really wanted to protect the public it would favor the e-
liquid products because of their safety. f

5. Lou Ritter, Founder and President of the E-Research Foundation and President Emeritus and
Co-Founder of the American E-Liquids Manufacturing Standards Association (AEMSA), testified
as to how the e-liquid industry is consumer driven, made up of small businesses with the desire
to be innovative in creating new devices and flavors in order to provide the variety that helps
keep people from ever reverting to smoking combustible cigarettes. He demonstrated to the
Board how each component of an e-liquid vaping device is a non-tobacco item, but when put
together the Food and Drug Administration then “deems” the product to be tobacco even
though it is not, and then regulates it in a fashion that will outlaw its use. The elements
presented were the battery, the coil, the mouthpiece, and the case. Such convoluted

' government logic, or rather lack of logic, is one of the major issues we need to take on directly.

Lou Ritter agreed with the testimony of leff Stier that current Deeming Regulations constitute a
de-facto ban of the industry.

The Board finds that it is against the public interest of Hartland to have e-liquid deemed out of
business, and the village will do whatever it can to try to avoid and evade such government
waste and destructiveness. With these findings, we urge the Commissioner to begin
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coordination with us and with other localities where the industry is present, and do so at once
before it is too late for the industry. The evidence is clear, and the Board finds that these
preventable deaths could be prevented if smokers wouid all turn to the e-liquid industry and
switch from combustive cigarettes to e-liquid products. The industry will not be there to offer
alternatives if these regulations are enforced.

6. Azim Chowdury testified as a witness in order to assist the Board to understand
technicalities in the Act and regulations. He explained terms and pointed out that the FDA is
treating e-liquid products unfairly in comparison to tobacco companies — the grandfather clause
gives traditional combustible cigarettes an advantage. Without the harsh grandfather rute, e-
liquid products would go through a much less onerous approval of a pre-existing product. It
was not the intent of Congress to ban e-liquid products, as they were not an issue in 2007-2009.
Congress told the FDA to promote “less harmful alternatives” to tobacco, and the FDA created a
de-facto ban instead.

Bili Godshall, of Smoke-Free Pennsylvania, testified that only the big tobacco companies would
be able to afford the cost to file the required Pre-Market Tobacco Application (PMTA) costs. He
also peinted out that there is no guarantee the FDA will consider the PMTA once it is filed. So, a
company faces the possibility that it will pay the high cost of preparing and filing a PMTA, only
to have the FDA refuse to consider it. He also testified as to the extent that opponents will go
to discredit the e-liquid industry. He told of a Portland State study that said vaping products
contain formaldehyde. [t later was found that the study results were fraudulent because
excessive heat had been used in order to produce a negative report, referring to the futility of
expecting fair and objective analysis and treatment from the FDA. He pointed out that Sweden
has the lowest rate of lung and heart disease in the world, and the lowest risk products in the
world. Yet, an application submitted from there for a Modified Risk Tobacco Product to the
FDA, was rejected.

7. An e-liquid store owner and operator from Milwaukee, Cory Winston, testified that he quit
smoking combustibie cigarettes when his four year old daughter asked him one day, “When are
you going to die, Daddy?” He said he was staggered and shocked by the question and he asked
her where she got the idea he was a going to die. She told him that in school she heard about
smoking and that it killed people. He took his daughter in his arms and decided he had to quit.
He turned his life around, and for the past year has not been smoking, but is using an e-liguid
device; he tried other ways to quit smoking, but this was the only effective way to do it. He
testified as to how he recovered his taste for foods and his sense of smell, and when he realized
just how bad everything smelled from smoke he called everyone in his phone log and
apologized for subjecting them to second hand smoke for ali the years he had smoked. He
owns and operates an e-liquid shop in a neighborhood in Milwaukee where he serves an inner
city clientele that will be disparately impacted by outlawing the e-liquid devices because so
many of them are without transportation to go out of state or to some area of the states where
they could get the devices or the liguid with nicotine. '
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Cory Winston, Owner of Vapor Lust, Milwaukee, Wisconéin
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Cory also sells tobacco products in his shop. He does this for two reasons: his shop serves
people who are in the inner city with no way to really travei around as do many in our cities.
They walk to shop, they walk wherever they go, and all stores in the neighborhood carry extra
items for the convenience of these folks. The second reason is that it gives him a chance to talk
to the tobacco smokers about the e-liquid products and try to get them switched off the
combustible cigarettes. He feels an obligation to do as Michael McCrary said, “pay it forward”
and share with others the blessings they have received from being free of tobacco’s clutches.

Cory has expertise in technical matters, and because of that, he enjoys working on the coils for
e-liguid devices. However, if he does, he is then considered a manufacturer and is subject to
the restrictive and expensive FDA requirements. He expressed frustration at the fact that the
Deeming Regulations do not allow him to do repairs to client’s devices and they are then forced
to simply buy a replacement product. Cory also testified that his client’s find flavorings to be
very effective in helping them to switch from combustible cigarettes to e-liquid products.

The Board finds that these deeming regulations will put Cory Winston’s Vapor Lust shop out of
business, and that will put an unconscionably disparate impact on citizens of a city
neighborhood. The Board finds this is exemplary of the shop owners who testified and the
Board finds they are doing a public service by not anly selling the e-liquid devices, but by
becoming and serving as missionaries to convert those who are smoking combustible
cigarettes. Every shop owner who testified told of the community service and commitment
they have to try to get the word to smokers of the danger they can avoid by switching to the e-
liquid device. The Board commends the shop owners for their commitment to public health,
and finds that the Commissioner of Food and Drug could and would do well to follow the lead
of the shop owners in trying to eliminate combustible cigarette smoking.

_ Antonio Lauria is owner of a manufacturing facility and a shop, both located in southeastern
Wisconsin. He testified that the businesses will be going out of business if the Deeming
Regulations remain in effect. Sixteen employees depend on his business; they and their
families will have to relocate, and the result on the small towns will be as harsh as it will on
Hartland if they lose Johnson Creek Enterprises. He testified that the PMTA process would
destroy his business; even if he could afford the cost, the subjectivity of the “moving target” as
the Johnson Creek CEO called it, puts the future of his business in the same light as if it
depended on him winning on a lottery ticket. He objects to being told he must sell a zero
nicotine product labeled as, “this is a tobacco product”; he resents being forced to falsely label
a product, and to be restrained by law from even orally advising a person thatitis not a
tobacco product. He testified that the FDA has turned the vaping industry into a pariah---even
many banks would not work with him, and so he opened his accounts with small local banks.
He, as the other owners, treat his and his wife’s customers as clients, and offer them a quality
service. The FDA, he says and the Board agrees and finds as fact, has stifled innovation and
safety concerns through the Deeming Regulations. He is prevented by the regulations from
even changing by improvement any of his products; he cannot even switch suppliers if he is let
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down on quality because to switch would subject him to one of the costly procedures for
seeking permission.

Charlie Bilek, Michael McCrary, and Gary Fluaitt---McCrary from Ohio and the others from
Wisconsin, all testified as to how they quit smoking through the e-liquid methods when all
other types of prevention had failed. They all testified as to how the shops are social spots
where those seeking to escape the binds of tobacco can come and visit and find out about the
new flavors and the benefits of e-liquid. All said that if the regulations stayed in place, the
industry would be lost. All agreed that users would then either go to the black market for
products where there would be no quality controls, or go back to smoking combustible
cigarettes. They all agreed that flavors are critical as variety for people to try until they find just
the right product to help them. They agreed with Dr. Dunn’s testimony that trying the flavors is
part of the important “ceremony.”

Jeff Steinbock owns Uhle’s Cigar shop in Milwaukee, an old and traditional cigar and pipe shop.
The blending of tobacco is what makes his business, and blending subjects him to the
regulations and to destruction of his business because he will not be able to afford the
processes. He serves 100 to 120 customers a day and is one of the last of the pipe and cigar
stores. The FDA has already warned that blends will have to be subjected to the PMTA process,
but cannot tell anything about the cost even though the Office of Management and Budget
(OMB} and the Regulatory Flexibility Act require that they know and state the cost before
putting the regulations into effect. He has studied documents, records and news reports and is
certain that big pharmaceutical companies are the beneficiaries who have paid for their
benefits from the regulations. They know, he said, that their “cash cow” in the nicotine patches
and replacements---that sell for hundreds timas more than they cost—will be lost if the e-liquid
products are available. Without flavors, pipe smoking will end because all pipe tobacco is
flavored. Once the base line is set, whenever he experiments with a new mixture of flavors, he
becomes a manufacturer, and he believes this harms his rights. He agrees with the concept put
forward by Aaron Biebert, that corruption runs rampant in favor of big tobacco and big
pharmaceuticals---they have the money to buy the influence.

Matthew Wiener, co-owner of Wolfpack Wholesale in Plano, Texas, testified that they will have
to move out of America if the Deeming Regulations stay in place, and they are already planning
the move even though he doesn’t want to do so. He is a veteran of the United States Armed
Forces and after fighting for his country, is saddened by the loss of freedoms imposed by the
government, He has 250 employees with their jobs at stake, and he hires with preference for
veterans and their families. (He has been forced to lay off employees since the implementation
of the Deeming Regulations.) His business spends over $100,000 per month just on shipping
and shipping supplies. He believes in a “second chance” mentality in hiring, giving people a
second chance when they have had trouble making it previously. In addition, they are actively
engaged as a business in providing training and guidance, especially to female veterans, who
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need help to become acclimated to civilian life after service. He and his wife got into the
business to fight against cigarette smoking.

The Board has noted and finds as fact that the majority of all the owners who appeared got into
the e-liquid business to end smoking after they were able to quit by using the products. All
agreed that if the regulations stay in place, users will go to the black market, and we will have
another version of prohibition, which was not a successful venture for our nation.

8. Shaun Casey, President of FlavourArt North America, is in the business of developing and
selling flavors all over the world. He testified that flavors in the e-liquid are very important
because they do give the person the benefit of variety that is not present in the smoking of the
traditional combustible cigarettes. He testified, and the Board credits his testimony, that it is
not flavors that attract kids to the market; it is the advertising. The flavors actually provide
variety that helps keep people from relapsing back into their smoking habit. He testified, as did
others, that flavors are important to the diversion from smoking, so they should not be
curtailed. The Board agrees and so finds. The high cost of seeking preliminary approval will
limit the ability of a manufacturer to secure approval of mass flavors, thus will lessen the
protective nature of the e-liquid industry. To ban flavors would lessen the appeal to e-liquid
product users.

~ The Act prohibits the banning of cigarettes, “all smokeless tobacco products,” cigars, pipe
tobacco, and “roll-your-own” tobacco. it also prohibited reduction of nicotine yields of a
tobacco product to zero. 21 U.5.C, 387

More importantly, Congress instructed the FDA to determine how best to “encourage the
development of innovative products and treatments {including nicotine and non-nicotine
products and treatments) to better achieve, in a manner that best protects and promotes the
public health —

A) total abstinence from tobacco use;
B) reduction in consumption of tobacco and
C) reduction in the harm associated with continued tobacco use.”

9. The Family Smoking Prevention and Tobacco Control Act does contain the provision that
Congress encourages the development of a product that is less harmful than tobacco. By
developing and establishing the Deeming Regulations, the Food and Drug Administration has
done just the opposite of what Congress ordered in the statute, As an inconsistent set of
regulations designed to reach a conclusion opposite from the goal of the statute, these
regulations must not be enforced, The Board finds that to enforce thesea regulations would
provide for results not called for by Congress, and in fact would be in direct opposition to
what Congress mandated.
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fll. THE BOARD FINDS THERE IS EVIDENCE THE U.S. FOOD AND DRUG ADMINISTRATION IS
ACTIVELY PROMOTING BAD SCIENCE REGARDING THE E-LIQUID INDUSTRY; AND FURTHER
THAT THE FDA BEHAVIOR CONSTITUTES A THREAT TO PUBLIC HEALTH. PROMOTION OF BAD
SCIENCE IS VIOLATION OF THE SPIRIT OF THE DATA QUALITY ACT.

The board agrees with testimony from several witnesses and many expert analyses that the
FDA’s premarket tobacco application (PMTA) process will require each e-liquid manufacturer to
submit many dozens (and potentially hundreds} of separate PMTAs for every combination of
product, flavor and formula they create.

- The Board finds from evidence presented that each PMTA will cost a minimum of
$300,000 {based on FDA projections}, and plausibly more than $1 million (according to
Jeff Stier, Lou Ritter, and Bill Godshall}, leading to cumulative approval costs exceeding
tens of millions of dollars or more for every e-liquid manufacturer.

- The Board finds from evidence presented that the PMTA process presents potential
applicants with neither objective criteria by which products will be judged for approval,
nor sufficient assurance that approval will be granted or denied in a timely manner.

- The Board agrees with evidence presented that the excessive cost and uncertainty of
the PMTA process will cause all e-liquid manufacturers to severely reduce the number
of flavers and product options on the market; AND will drive nearly all manufacturers
out of the market; AND that the severe reduction of product options on the market will
drive most e-liquid retailers out of the market as well.

- The Board strongly agrees with testimony and evidence presented that the variety of
flavors and product options currently on the market is a significant reason for traditional
cigarette smokers to switch to much safer e-liquid products; AND THE BOARD FINDS
that a severe restriction of flavors and options resulting from subjecting the e-liquid
industry to the PMTA process and FDA policy will lead inevitably and immorally to e-
liguid consumers switching back to using vastly more dangerous traditional cigarettes.

- The Board also agrees with testimony and evidence presented that the FDA’s Deeming
Regulations regarding e-liquid products require manufacturers and retailers to conceal
the considerable health improvements available to traditional cigarette smokers who
switch to e-liguid products. The Board also finds that the manufacturers and retailers
are prohibited from saying their product is less harmful than traditional tobacco. That
prohibition is an immoral, offensive violation of the First Amendment Freadom of
Speech protection. THE BOARD FINDS this FDA policy to be both a severe threat to
public health and a violation of the manufacturer and retailer’s rights under the U.S.
Constitution’s First Amendment guarantee of free speech.
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IV. THE BOARD FINDS THAT JOHNSON CREEK ENTERPRISES PROVIDES AN ECONOMIC BENEFIT
AND SOCIAL COHESIVENESS TO THE COMMUNITY.

Johnson Creek Enterprises is an industry within the Village of Hartland and was
established in 2008.

It manufactures and sells four brands of vaping products in forty-three flavors to
businesses and consumers in the United States and worldwide. The company recently
began selling third party brands online as well. Under the regulations, their companies
would have to go through PMTA, and so their businesses would be lost to Johnson Creek
Enterprises.

Payroll and benefits total $1.2 million per year for 20 employees; however the company
has employed more people at different times. The humbers of employees and the
overall payroll have fluctuated over the years, depending on season and demand. At
times they have employed as many as 70 people.

The company’s business drives other local economic activity as well. For instance, 85
percent to 90 percent of shipping for e-commerce sales goes through the Hartland Post
Office. Larger scale customers sometimes opt for other carriers such as Fed-Ex, UPS, or
other shipping companies.

The company supplies 60-70 retail stores, just in Wisconsin. The target customer for the
company’s online sales is a current e-liquid product user.

Management and workers are involved in many volunteer efforts in the community
either individually or as a team, such as the Make-a-Wish Foundation and Feeding
America - Southeast Wisconsin, with $11,000 and 2,000 pounds of food, Donate Life -
Wisconsin, Special Olympics of Wisconsin, AT! Foundation, Extra Life benefitting
Children’s Miracle Network Hospitals. Johnson Enterprises President and COO, Heidi
Braun, testified that employees are granted time off to volunteer where they wish. In
one instance, three employees played video games for 24 hours straight, in exchange
for donations that went to the Children’s Miracle Network Hospitals. So, if the company
goes out of business, the community will suffer in more ways than just economically.

lohnson Creek Enterprises Director of Business Development, Tom Pangborn, testified
that he is a longtime Hartland resident, attended the local Arrowhead High School, and
currently lives in the community with his wife, who works in a nearby community, and
two children, one of whom attends a public school and another who attends a local day
care.

President and COQ, Heidi Braun, said that if the company goes out of business all of the
employees and their families would likely have to relocate outside the area to find
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comparable jobs. So, the local communities would ose a substantial number of
valuable citizens.

Witnesses agreed when asked by the Hearing Officer that everything the business does
affect business in the community and Wisconsin.

V. THE BOARD FINDS THAT THE FULL IMPLEMENTATION OF THE FDA DEEMING REGULATIONS
WOULD PUT JOHNSON CREEK ENTERPRISES OUT OF BUSINESS.

-~ The FDA Deeming Regulation requires a Pre-Market Tobacco Application (PMTA) for
each e-liquid product manufactured by Johnson Creek Enterprises. The company makes
43 flavors of e-liquid across four brands, and provides different nicotine levels for each
flavar, which means PMTAs for more than 240 different products.

- The PMTA cost estimate ranges from $330,000 to $1 million per application. Mr.
Pangborn testified that if the Deeming Reguiation is upheld, iohnson Creek Enterprises
would potentially have to get rid of a lot of their flavors, which would dramatically drop
sales: “If we were to pare down our 43 flavors, even down to five, we'd only be reaching
that audience who only liked those five flavors.”

- Johnson Creek Enterprises Director of Business Development, Tom Pangborn, President
and COO Heidi Braun, and Director of Operations Shanelle Bolling, testified that their
company does not have the same size staff as a big tobacco company such as R.J.
Reynolds, that it could take five people to complete the PMTA process, and they would
probably have to hire an outside consultant to help. The advantage is to R.l. Reynolds
{and similar companies) that have hundreds of people to put to the task and mega
dollars to spend.

- The witnessas also testified that the FDA has only communicated with them via a
general email list, and offered no assistance in the PMTA process nor did the FDA offer
any objective standard to base their application on, [eaving the approval process of such
application to be totally subjective and ill-defined. Heidi Braun, President and COO of
Johnson Creek Enterprises, said they had been provided a “moving target.”

- The first milestone in the deeming regulation was completing the product registrations.
The witnesses testified that it was very time consuming and costly to submit the

registration for the “SKUs” {FDA required stock-keeping units) over 240 flavors.

- The Board finds as stated by Hartland Trustee Ann Wallschlager, that Johnson Creek
Enterprises has been “an outstanding business in our community, whenever we go to
you for help or donations, you’ve always helped.” Loss of the company would disrupt
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and harm the cohesiveness of the ecommunity and would harm the human environment
that is protected by the National Environmental Policy Act.

VL. THE FDA VIOLATED THE REGULATORY FLEXIBILITY ACT BY FAILING TO PERFORM AN
ADEQUATE COST ANALYSIS VIS A VIS SMALL ENTITIES OF GOVERNMENT AND SMALL
BUSINESSES AND FAILING TO OFFER ALTERNATIVES TO AVOID ADVERSE ECONOMIC HARM

Under the Regulatory Flexibility Act, every government agency is required to conduct a cost
analysis before any regulation is put into place. That analysis is supposed to detect and avoid
adverse, harmful economic damage to small government entities under 50,000 in population
and to small businesses. The agency is supposed to offer alternatives to avoid adverse

economic impact.

Hartland is under 50,000 in population, and Johnson Creek Enterprises is a small business for
purposes of the Act. Yet, the Food and Drug Administration {FDA) did not study the impact of
the regulations on either. The evidence is beyond dispute that Johnson Creek Enterprises will
go out of business if the high cost of the preliminary applications turns out to be correct. Even
if it is not, at the lower cost, the company can only afford to seek approval for 4 or 5 of its
flavors which will deeply cut into its business. The FDA shows no concern for that, in fact never
has contacted Johnson Creek Enterprises to see what impact there will be to the business.

The FDA has not coordinated with Hartland, so the FDA has no idea of the economic impact and
has not a clue as to whether there is an alternative that would avoid it.

Stephen Moore, Senior Fellow in Ecanomics for the Heritage Foundation, produced evidence
that if a company with employees in 25 range, like Johnson Creek Enterprises, goes out of
business, a wage loss of 51 million dollars occurs. {This is corroborated by the fact that Johnson
Creek Enterprises has a payroll of $1.2 million.) He estimates that the loss to the community
would be at least $1.5 million per year. He pointed out that small businesses account for 60-70
percent of all new jobs in America, and the “spinal cord” of local communities, He said
regulations cost small businesses an estimated $1-2 trillion a year and excessive regulations do
put small businesses out of business.

The Board finds that Moore’s opinions are born out here and that the Deeming Regulations are
examples of the excessive regulations that will eliminate business and jobs in this community.

A Heartland Institute study shows that one to two businesses close a day in Pennsylvania
because of strangling regulations, and that the only reason some are staying open is that they
cannot get out of their building leases, so must hold on for dear life. Michael McCrary, a store
operator in the Cleveland, Ohio area, testified as to the economic gloom facing him and others
in that area, and there is nothing in the record here or anywhere to our knowledge or the
knowledge of the very skillful researchers who appeared here to show that FDA knows it, has
done anything about it, or even cares about it. However, that would be true only in @ make
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believe world. In the real world, the FDA knows it and intends for it to be that way-—adverse
economic impact to drive the industry out of business.

The FDA itself acknowledges that the cost for a Pre-Market Tobacco Application {PMTA) will be
a minimum of $300,000 to 330,000, and more expert witnesses say the cost will be from $1to 2
million dollars. Each flavor of each brand must be submitted for the testing and scrutiny, so it
seems beyond question that most will go out of business. ‘

Yet, the FDA biithely goes along, preparing for processing PMTAs without acknowledging and
admitting that the cost will be prohibitive. To make such admission would mean that they
would have to comply with the Regulatory Flexibility Act, and by not doing the math they can
pretend the Act will not be broken.

Under the Regulatory Flexibility Act, no regulation should be put into place when there is such a
danger of deep, deep economic harm, and should never be enforced until the cost is verified
and alternatives are explored. But all that would interfere in FDA ‘s movement to put e-liquid
out of business. So, when compliance would spoil the departmental intent, the department
ignores the law. That is what has happened here. Under the Regulatory Flexibility Act, the
reguiations should be set aside and never implemented or enforced.

The Heartiand Institute economic study in Pennsylvania turned up no Regulatory Flexibility Act
study, and none of the other witnesses who testified as to the economic harm were aware of
any Regulatory Flexibility Act study or attempt to gather information. Bill Godshall is from
Pennsylvania and he heads Smoke Free Pennsylvania. He spoke of no Regulatory Flexibility
Study, and it is the Board’s opinion that he is so thorough with his research work that he would

have reported had there been cne.

Because of the violation of the Regulatory Flexibility Act the commissicner should stay, and
then rescind the regulations.

Vil. THE DEEMING REGULATIONS ARE ARBITRARY AND CAPRICIOUS; NO BASE STANDARDS
ARE IDENTIFIED; THEY SET NO STANDARDS FOR THE CONDUCT THEY MANDATE; THEY
PROVIDE NO GUIDANCE AS TO PARAMETERS WITHIN WHICH CONDUCT AND PERFORMANCE
MUST BE CHANNELED; THEY CONTAIN A REGULATORY SCHEME DESIGNED TO OVERSEE
FAILURE AND DESTRUCTION OF THE E-LIQUID INDUSTRY. AS SUCH THEY VIOLATE DUE
PROCESS OF LAW PROCEDURALLY AND SUBSTANTIVELY AND ARE INVALID.

1. The evidence is clear that, without a doubt, the Deeming Regulations will result in huge
business loss in the e-liquid industry. First, the regulations establish an arbitrary baseline for
what is necessary to permit a device without the extraordinary cost of the preliminary analysis
and testing. They establish a predicate date that eliminates most all currently in use devices.
As a result, the regulations force the industry to consider devices that have been in use for six
to seven years as “new” devices subject to the required preliminary analysis, study and
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certification. This creates an extracrdinary unbalanced benefit to traditional combustible type
cigarettes, most of which were in use prior to the “grandfather date”. According to the
evidence, most of the e-liquid devices that are the most effective as diversions from dangerous
combustible cigarette smoking will be banned unless the manufacturer can afford the cost of
the preliminary testing. So, the Food and Drug Administration has set up a system that will
categorically destroy the most effective alternative for those who would make the effort to quit
traditional smoking of combustible cigarettes and save their lives.

2. There is no element of proof of science, economics or policy to support the deadly result
outiined in the preceding Finding. There is nothing that even begins to justify the arbitrary
determination of the predicate date. lt is simply a date picked from the air, as far as the Record
shows. The ¢ost of submitting a product for testing, analysis and certification will be enormous.
The evidence shows that the FDA acknowledged that the cost would be as much as $300,000.
But, witnesses, like Jeff Stier and Bill Godshall, estimate the cost will be closer to a million and a
half or two million dollars per product. A successful business will have many, many flavored
products, ali of which will have to undergo the testing. For example, Johnson Creek has 43
flavors in 4 brands. To test them all would require the cost times 172, prohibitive even at the
5300,000 mark. And even if they could afford that cost, there is no guarantee that certification
could be completed. There are no standards in the regulations as to what will lead to approval.
In other words, the manufacturer is not told what state of performance his product must reach
to be approved. Itis, as the CEO of Johnson Creek said, “a moving target” which could change
moment by moment. Neither is there any time limit provided for the agency review.
Submission of paperwork by the due date does not guarantee that agency action will be
completed prior to the drop-dead date on which all currently operable devices must cease
operation. So, it is completely within the discretion of the agency as to when to begin analysis
of the submissions, when to end it, and to what standards to submit it.

3. The objective of these Regulations, designed to control without bounds as to cost or
performance, is to doom an industry——an industry that provides an effective alternative to
smokers. The John K. Maclver Institute for Public Policy report points out that the regulations
“are likely to destroy the budding vapor industry” because of the exorbitant cost for a standard
lass review. The Maclver report states:

“The FDA, using authority granted to it under the Tobacco Control Act, has seemingly
arbitrarily picked February 15, 2007 as the ‘predicate date’ for the new rules. Any product,
even products that consumers have been using for years, that entered the market after that
date will be subject to the stringent new reguirements, including the byzantine approval
process and the massive price tag that it costs these small businesses to seek permission from
the FDA to sell a product.” (See Exhibit 8)

No wonder the prediction by every witness that the regulations will drive out of business
virtually every manufacturer now producing these life saving devices.
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4. In May, 2016, a year ago, the FDA advertised for comments as to development of “Guidance
for Industry” as to the premarket tobacco product application, but the FDA has not issued any
such guidelines. To this day, nothing has ever been issued regarding setting such guidance or
providing any objective standards to be met by applicants. There is nothing that identifies any
standards by which the FDA staff will do the analysis and make the decision as to whether the
product being tested will pass or not. The Board sees no evidence that the FDA has any intent
of making this testing procedure efficient enough to allow any device now in existence and use
to continue so after August of 2018. Bill Godshall testified that the FDA originally has estimated
that only 25 PMTAs will be processed. He also said that the FDA estimated that there were
1600 products on the market. The witness said that number is woefully low, indicating the FDA
has no clue to the depth of the industry. But this figure shows that they expect to ban 99
percent of products.

5. Public Health policy has not been considered in any way by the FDA and as a result, a purely
discretionary, non-objective, non-measurable system of review has been set up that will permit
FDA to deny clearance to every e-liquid device on the market today without even stating a
reason for doing so.

6. Clearly, this process denies due process of law. See Goldberg v. Keliy, 397 U.S. 254 (1970);
Mackey v. Munry, 443 U.S. 1; Fuentes v, Shevin, 407 US 67; Cleveland bd of ed v. loudemiller
470 U.S. 532 all of which would hold this regulatory scheme unconstitutional. They stand for
the proposition that whenever a person must submit to this type of testing these factors must
be present:

A) The government must provide notice of what the person must meet or do

B) The government must be able to show that there is an articulated (non-vague) standard of
‘conduct that has caused the person to have to respond (here there is a reai problem as to that,
because no one has or probably can show why a life saving body of work must fail.)

C) The government must provide an opportunity to rebut a case against one in a meaningful
way and at a meaningful time (the "hearing requirement”).

D) In order to sustain its position (i.e., its deprivation of liberty or property), the government
must establish--at a minimum--that there is substantial and credible evidence supporting its
action

E} The government must provide some explanation to the individual for the basis of any
adverse finding.

The process in this case does not meet any of the five tests, thus it is unconstitutional and
should not be carried forth.

7. Greg Troutman, attorney for a major manufacturer in Kentucky, testified that the regulatory
scheme also blocks all future innovativeness within an industry noted for mom and pop stores
and manufacturers who have developed an innovative, creative industry. “The immediate
effect of the FDA Deeming Regulation is that it froze the e-vapor as of August 8, 2016. The
Regulation allowed all e-vapor products on the market as of August 8, 2016 to remain on the
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market until the two year Pre-Market Application deadline. The introduction of new e-vapor
products is prohibited after August 8, 2016 uniess they clear the pre-market application
process. It has been estimated that 99 percent of the e-vapor industry will have to shutter as of
August 8, 2018 if they cannot submit Pre-Market applications.”

He points out that “most manufacturers simply will not be able to comply with the Pre-Market
application process for two reasons: {1) the two year time period is woefully insufficient, and
{2) the cost of compliance.” He points out further that the time element is being analyzed right
now by Judge Jackson, a United States District Judge in the District of Columbia. He said that, in
a very recent oral argument Judge Jackson remarked to an attorney for the government that it
appeared that this regulatory scheme had been “set up...to fail.” (Right to Be Smoke Free
Coalition v. Food and Drug Administration, Civ. No. 1:16-cv-0878-ABl)

8. Troutman’s testimony provides a picture of an industry that started on a shoe-string, (for
example, Johnson Creek started in its Founder’s basement) and has grown to great heights.
Steve Hong provided expert opinion in the Legato Vapors case in the Indiana United States
District Court, that at the end of 2015 the industry had consisted of approximately 8500 retail
stores, accounting for approximately $4 billion of product sales---—-certainly a competitor that
the big tobacco companies would like to be rid of. (Hong is a consulting researcher with
Roebling Research LLC, in New York City, AND has a Master’s Degree in Business Administration
from the University of Virginia.) From that standpoint, it is no surprise that FDA used the
Tobacco Control Act as a means to regulate out of business big tobacco’s biggest competitor.
Now the current e-liquid gathering is facing big pharmaceutical companies that control the
sales of prior alternatives such as the nicotine patch. The Board sees evidence that money and
influence are being used to try to drive manufacturers and retailers out of business. The
testimony of Jeff Stier, Dr. Dunn, Bill Godshall, Jeff Steinback, and common sense underlie our
Finding.

The Regulations not only deprive the industry of due process of law as to the procedures, they
also deprive of due process substantively. The Supreme Court cases defining the parameters of
the due process clause of the 5™ and 14" amendments hold when a statute adversely affects
economic interest, as this clearly does, there must be some rational relationship between the
law and a “legitimate [government] interest.” City of Cleburne v. Cleburne Living Ctr. 473 US
432. There cannot possibly be a legitimate interest of the government in preserving and
protecting regulations that will put out of business the most effective reduction of tobacco
related iliness and death. But even if there were such rational relationship between putting out
of business the e-liquid industry and the regulations, there must also be a rational refationship
between the legitimate interest and “the means chosen...to accomplish it.” Casket Royale, Inc,
vl Mississippi, 124 F. sup. 2d at 434. Cornwell v. Hamilton, 80 F. Supp. 2d 1101, St. Joseph Abby
v. Castille, 712 F.3d 215. In other words, if there was a legitimate interest in curbing the use of
e-liquid products, there must also be a rational relationship to the means used, that is,
regulations by the FDA. And there is none. Congress should be the power that puts e-liquid out
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of business if that is a legitimate interest, not the FDA, Since Congress directed, by statute, that
less dangerous products be encouraged, it is not appropriate for the FDA to reguiate or to
discourage use of such products. So, the means used violates substantive due process of law,

In Casket Royale, 124 F. Supp. 2d at 440 it is held that not only must the means rationally relate
to the government’s interest, the law fails if it appears that the law actually diminishes the
government’s interest, The government’s interest should be the public health, which will be
diminished by this regulaticn. Here it appears that the government’s regulations will put out of
business the industry that has been most successful in fighting smoking. In should be in the
government’s best interests to fight smoking, if the government were really interested in the
public good and the public health.

Had the FDA coordinated with Hartland, all these elements of due process would have been on
the table and perhaps they could have arrived at a better solution. The FDA had an opportunity
to meet and try to do that. Having failed, it seems bent to destroy an industry that deserves
plaudits, not threats. '

On the basis of the 4" and 14th amendments to the United States Constitution the regulations
must fail — they must be set aside by the Commissioner, the Secretary, the President, or by a
Court. To the Commissioner we say: Stick with the Constitution. You can’t go wrong that way!

VIli. THE BOARD FINDS THERE IS NO SOUND BASIS FOR THE U.S. FOOD AND DRUG
ADMINISTRATION’S DECISION TO USE THE DEEMING REGULATIONS TO TREAT THE E-LIQUID
INDUSTRY AS A COLLECTION OF DANGEROUS BUSINESSES THAT IMPERIL PUBLIC HEALTH AND

SAFETY.

- The Board agrees with Dr. John Dunn, with the study by Dr. Brad Rodu, Matthew Glans,
and fellow witness, Lindsey Stroud, of the Heartland Institute, and reputable studies from
the Royal College of Physicians that e-liquids present (at very most) only 5 percent of the

risk of smoking traditionai cigarettes.

- - The Board finds from the testimony of many expert witnesses including Dr. Dunn, that the
inhaling of smoke from burning tobacco — rather than the ingestion of nicotine —is the
primary cause of traditional smoking hazards. The Board further finds that this opinion is
shared by numerous independent credentialed scientific researchers, many of whom are
interviewed in the documentary film, A Billion Lives, produced by Aaron Biebert.

- The Board finds from the testimony and agrees with numerous witnesses that the primary
motivation of using e-liquid products is as a healthier replacement for traditional cigarette
smoking; AND further that many traditional cigarette smokers became business people
within the e-liquid community specifically because of their desire to help and encourage -
others to kick the proven dangerous smoking habit.
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- The Board finds no evidence the e-liquid industry markets products to children, and all
witnesses favored preventing use by children.

- The Board finds that the Food and Drug Administration has conducted itself boldly by
ordering manufacturers to label even zero-level nicotine products as “This is a Tobacco
Product”. That is a false label and use of it violates the false claim and brand statutes. The
only link of any e-liquid device or product to tobacco is nicotine. If a product is derived
from a non-tobacco source, or is a zero-level nicotine product, there is no tobacco, thus it is
not a tobacco product. The FDA is forcing an individual or company to issue a false and
misleading fabel.

Due to the fact that faise labeling is widely known and proven to be a criminal offense, and
due to the fact that the FDA has demanded that individuals and businesses commit acts of
false labeling in order to comply with the Deeming Requlations, the Board finds that the
Commissioner should stay, and then rescind the Deeming Regulations.

IX. BIG MONEY HAS SPOKEN TO PROTECT TOBACCO COMPANIES AND PHARMACEUTICAL
COMPANIES AT THE EXPENSE OF THE MUCH SAFER E-LIQUID INDUSTRY

The Board was privileged to hear from Aaron Biebert, a Milwaukee-based filmmaker and
producer of the multi award winning documentary, A Billien Lives, which tells the story of how
tobacco abuse will kill a billion people. {What this refers to is that of all the people currently
smoking combustible tobacco, one billion will die if they do not quit.) He told us that he was
skeptical when he first heard that tobacco and pharmaceutical money found its way into the
coffers of the organizations that oppose smoking. So, he went to the lung and cancer
organizations to interview them, but found that they did not want to be interviewed. That
made him curious to find the answers. When he did, he found that the Center for Disease
Control {CDC) is the source for funding many state health departments and CDC gets money
from the big pharmaceutical companies, and many of the departments are lobbying against the
much safer e-liquid products. State organizations get money from tobacco through grants for
anti-smoking programs; yet provide money for lobbying against the most effective anti smoking
program there is in the e-liquid products. Legislatures are beneficiaries of tobacco money and
they are imposing harsh taxes and regulations on the anti-smoking e-liquid industry. He has
concluded that to follow the maney is to find that tobacco companies and big pharmaceutical
companies are bankrolling public agencies and anti-smoking organizations in order to get their
support for their products as opposed to the e-liquid products.

He has concluded that there is total corruption involved in the anti-smoking campaigns that
have turned into campaigns dedicated to destroying the most effective, safest means of
escaping the iliness and death that comes from tobacco abuse and addiction: the e-liquid
products that are available now, but threatened with destruction at the hands of the FDA. He
has found that in California, for example, money has been pulled frem anti smoking campaigns
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and re-directed to anti-vaping campaigns. Further, he has concluded from his extensive
research that the main fear of the states and their agencies is that they will lose the big
amounts of tobacco money they have been receiving over the years since the big tobacco
settlement. That settlement has been used as a staple of funding by state legislatures for so
long now that they are addicted to the money and either can’t or don’t want to do without it.
State governments have heen funded for years with the proceeds from an industry that sells
death.

The Board finds there is a rationale to his statements and finds that the anti smoking efforts to
destroy the e-liguid industry are at odds with good public policy because the evidence is clear,
and is not disputed by facts or science, that e-liquid products are safer and are the most
effective weapon against continued addiction to tobacco and the death that results.

DECISION

The Board has made sufficient Findings to justify its decision that the Deeming Regulations,
issued by the FDA, in fact are Ultra Vires, that they harm public policy and health, that they
violate the Regulatory Flexibility Act, and that they were issued without coordination with
Hartland. Too often, we believe, agencies ignore iocal governments. President Trump has said
that in Executive Orders issued in the past three months.

It is time for local governments to be heard. As it was in the beginning of the nation - when the
patriots spoke up at town meetings ~ it shall now be again in Hartland, Wisconsin. We are told
by the most ancient Bible teachings, “To every things there is a season, and a time to every

~ purpose under the heaven.” Ecclesiastes 3:1

Itis time. Itisthe season. Hartland, Wisconsin says to the Commissioner of the Food and Drug
Administration, “Do you job for, not to, our citizens. Follow the law and coordinate with us and
with other local governments that serve the hard working, enterprising American citizens trying
to live their American Dream — trying to make a living in peace for themselves and their families
in the local communities of their choice. We call on you now to step forward and serve within
the parameters of our Constitution and its limitations on government.”

“We call on you to shelve the Deeming Regulations, issued with no respect for the Regulatory
Flexibility Act, the Data Quality Act, the National Environmental Policy Act, the Small Business
Administration Act, local governments like Hartland, and American citizens like those in
Hartland who are harmed by the harshness of the Regulations. It is time.”
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CONCLUSIONS, SIGNATURE PAGE AND
ACKNOWLEDGEMENT

The above Statements of Findings are the documentation of the Findings of
Fact that we the undersigned have made as our Findings based on the
testimony we have heard over the course of the Hearing. They lead to the
conclusions we state below. Any narrative statements made in the above
document shall be taken as Findings of Fact whether the magic phrase “the
Board Finds” is used or not.

CONCLUSIONS:

1. The e-liquid industry provides a safe, effective alternative to tobacco use
and does not threaten major illness and death as does the use of
combustible cigarettes.

2. The FDA has overstepped its authority and bounds of decorum and law by
issuing regulations that are contrary to what Congress directed it to do;
instead of promoting less dangerous alternatives, they have issued a de
facto ban on the most effective and safe alternative that exists.

3. The Deeming Regulations will destroy the e-liquid industry if left in place
and enforced in their current state.

4, It is contrary to public policy and against the interests of public health to
implement and enforce the Deeming Regulations.

5. It is not in the best interests of the people of Hartland to see the Deeming
Regulations implemented and enforced. ‘

6. It is not in the best interests of the people of Waukesha County or the |
state of Wisconsin to see the Deeming Regulations implemented and
enforced.

7. The FDA has violated the National Environmental Policy Act by failing to
Coordinate with The Village of Hartland and the County of Waukesha. The
FDA has also violated the orders given it by President Barack Obama and by
President Donald Trump. President Obama’s order to coordinate with local
governments was in place when the Deeming Regulations were being
developed, and President Trump has ordered that all agencies including, FDA
examine all regulations and review them to see whether there is any adverse
impact on jobs and business; the Deeming Regulations fall within that
mandate from the current President, thus today the FDA stands in violation
of his Order.
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8.The FDA has also violated the Regulatory Flexibility Act and the Data
Quality Act by not doing the impact analysis on small entities and businesses
and by not verifying its own data as to accuracy, integrity, confidentiality,
relevance and utility, all requirements of the Data Quality Act.

9. The FDA has violated due process of law procedurally and substantively in
violation of the Fourth and Fourteenth Amendments to the Constitution of
the United States of America.

10. The FDA has acted in derogation of public health and public policy, thus
contrary to the duty owed to the people of Hartland and Waukesha County.

11. The FDA has violated federal statutes that prohibit false labeling, and
has made innocent third parties in the e-liquid industry accomplices to their
violation.

12. The FDA has violated the freedom of speech provisions of the First
Amendment to the Constitution of the United States of America.

13. In the exercise of the police powers of the Village of Hartland, it is the
duty of the Village Board of Trustees to Oppose and Resist Implementation
and enforcement of the Deeming Regulations, and to that end we entreat
the Commissioner of FDA to stay the implementation and enforcement of the
Regulations until he has the chance to review them in view of our Findings
and Conclusions and the evidence upon which we base them, and then to
rescind the Regulations as being ultra vires and unlawfully developed, and
unconstitutional and unlawful if applied. To that end, we instruct the Village
Administrator to assure that copies of these Findings and Conclusions and
the record supporting them be delivered to the Commissioner of FDA, to the
Secretary of the Department of Health and Human Services, to the Chairman
of the Council on Environmental Quality in the White House and to President
Donald Trump. Courtesy copies should be delivered to the County Executive
of Waukesha County, to the legislators who represent Hartland in the
Wisconsin legislature, to Governor Scott Walker, Representative F. James
Sensenbrenner, Jr., Speaker Paul Ryan, and to United States Senators Ron
Johnsoen and Tammy Baldwin.

14. Implementation of the Deeming Regulations will violate the due process
rights of every person to whom they apply, thus will constitute a violation of
the Civil Rights Act of 1866 as interpreted and applied by the United States
Supreme Court in the case familiarly known as the “Monterey Dunes” Case.
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The above Findings of Fact and resulting Conclusions are entered in
Hartland, Wisconsin on this 15t day of May, 2017 by the foliowing Members
of the Hearing Board designated by the Hartland Village Board of Trustees
and by the Village Administrator.

7 /e Val

Chair of the Hearing Board Village Administrator
oosty—  RLIEgZ IR

Member, Hea%wg Board Member, Hearing Board

Member, Hearing Board Member, Hearing Board

Member, Hearing Board Member, Hearing Board

Hearing Officer
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1629 K Street, NW, Suite 300, Washington, DC 20006 | www.evapingcoalition.org

WHAT IS “COORDINATION” IN FEDERAL LAW?
“COORDINATION” REQUIRES FEDERAL AGENCIES TO REACH CONSISTENCY WITH LOCAL
GOVERNMENTS’ PLANS, POLICIES AND ACTIONS

The process of Coordination requires that all levels of government must “coordinate” with
the lowest levels (local levels) of government prior to enforcing policies, plans, actions, and
regulations to ensure that there will be no negative economic impact on the local
community as a result of enforcement.

It is the federal law of the land that federal regulatory agencies must coordinate their
policies, plans, actions, and regulations with local governments. The law requires them to
work on an equal footing with the local government for purposes of resolving conflicts in
policy or action in order to benefit the “human environment” which is identified as being the
primary concern of the national government. The “human environment” is defined as
including economic, historic, cultural, social, health, and ecologic interests of man.

In the Federal Land Policy and Management Act, Congress defined “coordination” to mean
that the federal agency must use all practicable means to reach consistency of plan, policy
and action with local governments. The Supreme Court has ruled that when Congress
defines a term of common usage like coordination, then whenever it uses that word in a like
statute, it means the same unless it re-defines the term. So in all cases where the human
benefits of economic, social, cultural, historic, and ecological considerations are impacted by
regulations, the agencies must work with the local government until they reach a stage of
consistency. The federal agency has the burden of finding a position consistent with that of
. the local government. Federal District Judges have set aside federal plans and actions

"which were shown to be inconsistent with a policy or plan of the local government affected
by the action. The President of the United States ordered coordination by all agencies
working with rural America in Executive Order # 13575.

In late 1960-early 1970s, Congress began passing environmental laws that heavily
impacted the social and economic environment of human beings. The very first one passed
into law, the National Environmental Policy Act (NEPA) requires federal agencies to
cooperate with local governments by using “all practicable means to...coordinate...plans,
functions, programs and resources.” The Act created the Council on Environmental Quality
to oversee implementation and enforcement of the Act. The Council ordered all agencies to
accomplish the Congressional policy as early in a relationship with a local government as
possible in order to avoid or resolve inconsistencies between the federal and local
governments. 40 Code of Federal Regulations, Part 1500, ex. 1501.2

What is the rationale for Congress to have put this burden on the agencies? From our
earliest days as a nation, local governments have been the most important level of
government to the citizens. Government services needed by citizens are most effectively
delivered at the local community level. To prevent local governments and communities
from being overwhelmed by an enormous national government, Congress has mandated in
law that all federal agencies “coordinate” their policies, plans and actions with local
governments - such as the Village of Hartland.

The Food and Drug Administration, in its regulation 21 Code of Federal Regulations 25.1,
acknowledges that NEPA's coordination requirement is consistent with its statutory duties
and responsibilities, thus it must follow the NEPA requirements

Wisconsin - P.O. Box 510564 - New Berlin, Wisconsin 53151
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FDA Coordination Hearing
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RESUME OF FRED KELLY GRANT SHOWING QUALIFICATIONS TO SERVE AS
HEARING OFFICER

Formal Education:

Nampa Idaho Senior High School, Salutatorian, 1954
College of Idaho, Summa Cum Laude, BA,1958
University of Chicago School of Law, 1D, 1961

Master’s Work, University of Chicago School of Law, Federalism and
International and Domestic Commercial and Cultural Law, 1961-2

Associate, Lord, Bissell and Brooke, Chicago law firm serves as American
counsel for Lloyds of London

Law Clerk, Chief Judge Frederick W. Brune, Maryland Court of Appeals
Assistant United States Attorney, District of Maryland 1964-5

Assistant States Attorney and Chief of Organized Crime Division, States
Attorney of Baltimore City, 1965-69

Private préctice, Baltimore 1969-70
Counsel to Governors Cecil Andrus and John Evans, Idaho 1971-74

Hearing Officer---Ada County, Canyon County, Owyhee County,

Boise City, Caldwell City, Nampa City, personnel hearings, zoning and land
use hearings, administrative law enforcement hearings, disciplinary
hearings, annexation hearings 1974-1990

Private Practice and consulting on Tenth Amendment and federalism 1990-
present

Oversight of appellate cases and capital punishment sentencing processes
for Public Defender of Canyon County Idaho, 1990-2000 (19 capital cases)

Author: Articles on Personnel hearings; administrative hearings; book
Justice My Ass; articles on land use and land rights; articles on federalism.

Attachment 2
Village of Hartland, Wisconsin
FDA Coordination Hearing
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ADMINISTRATION
210 Cormronwood Avenue
Hariland, W1 53029

Q1
A7 @. Phone (262) 567-2714
ggﬁ‘r [M . Fax (262) 367-2430

www.villageofhartland.com

DESIGNATION OF HEARING OFFICER TO CONDUCT PUBLIC
HEARING/MEETING RELATED TO DEEMING REGULATIONS OF THE FOOD
AND DRUG ADMINISTRATION

Pursuant to authority granted by the Village Board in Resolution
02/13/2017-01, 1, Jeffrey Pfannerstill, hereby designate Fred Kelly Grant to
serve as Hearing Officer to conduct the public hearing/meeting scheduled for
April 27-29, 2017 in Hartland, Wisconsin, and to work with the Village and
Village Board in presenting the Findings from said Hearing to the Village
Board for final action. Grant’s resume is attached hereto as Exhibit 1.

Name:_ Jeffrey Pfannerstill

Title:_Village President

Signature: qu%a/ M

Date: T/ 2/ 20/7
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VILLAGE OF HARTLAND
RESOLUTION NO. 02/13/2017-01

A RESOLUTION AUTHORIZING THE VILLAGE PRESIDENT AND VILLAGE
STAFF TO EXECUTE DOCUMENTS INTERVENING IN FDA REGULATIONS
IMPACTING LOCAL INTERESTS

WHEREAS, the Village of Hartland recognizes the importance of a vibrant, positive and
healthy business environment and business sector have on the overall social, cultural and
economic health of the Village of Hartland; and

WHEREAS, as authorized by the Wisconsin State Constitution and the Wisconsin State
Statutes, the Village of Hartland is charged with promoting the general welfare, good order and
prosperity of the Village of Hartland and its inhabitants including residents, businesses and
visitors; and

WHEREAS, integral to this charge is an obligation to provide as healthy a business
climate as possible within acceptable regulations and balancing the interests of businesses and
residents to allow existing and new businesses to grow and flourish; and

WHEREAS, the FDA has adopted certain regulations that are expected to have a
significant negative impact on a particular business in the Village of Hartland engaged in the

electronic cigarette, or vaping, industry; and

WHEREAS, certain State and Federal Laws require that regulators consider the impact of
their regulations on small entities such as the Village of Hartland and that these laws require
regulators to coordinate with local officials regarding the development and implementation of

such regulations; and

WHEREAS, the Village of Hartland desires to coordinate with the FDA and other
agencies as necessary regarding the consideration, development and implementation of
regulations that will impact Hartland businesses and, by extension, the economic stability and
health of the Village of Hartland.

NOW, THEREFORE, BE IT RESOLVED by the Village Board of Trustees for the
Village of Hartland in furtherance of this desire that the Village President and Village Staff are
hereby authorized to adopt and execute documents, papers, letters or other items on behalf of the
Village of Hartland to request coordination with the FDA and other agencies.

BE IT FURTHER RESOLVED that this authorization specifically includes execution as
a Resolution of the Village of Hartland Board of Trustees the concept resolution attached hereto

) Exhibit 1
Resolution No. 02/13/2017-01 Village of Hartland, Wisconsin
Page 1 of 2 FDA Coordination Hearing
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as Exhibit A in a form substantially similar to the version attached hereto, which resolution shall
be numbered Resolution No. 02/13/2017-02.

BE IT FURTHER RESOLVED that this authorization specifically does not authorize the
execution of any other official Resolutions on behalf of the Village Board the contents of which
have not been considered by the Village Board of Trustees in an open session meeting.

Dated this B day of T:_Q/b~ , 2017,

)ttt

David Lamerand, V\illage President

ATTEST:

(o) e So/

Darlene Igl, MMC, WQPC, Village Clerk

Resolution No. 02/13/2017-01
Page 2 of 2
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EXHIBIT A

Concept Language for Resolution No. 02-13-2017-02

Hartland, Wisconsin will celebrate its One Hundred Twenty Fifth anniversary
as an incorporated Village on January 18, 2017.

Hartland was settled and developed in the early 19% century “go west, go
west young man, go west” migration, which implemented the Manifest

Destiny of the United States of America.

In the autumn of 1837, Stephen Warren of Ann Arbor, Michigan, decided to
seek his future and fortune by going west, even before the westward
movement was popularized. He walked to Fort Dearborn (now Chicago),
where he worked and saved enough money to continue his journey, which
took him through Milwaukee and Waukesha (Prairieville) and to land that he
purchased between what is now Maple and Cottonwood Avenues in Hartland.

“Go west and earn your fortune,” was a theme that promoted migration by
unemployed clerks, mechanics, soldiers, farmers, and settlers and which
Wisconsin history professor, Frederick Jackson Turner, argued was directly
responsible for the Independence and resourcefulness that imbued the
settlers with a greater resourcefulness and fiercer love of democracy than

any other people in the world.

The westward movement brought other pioneer farmers and settlers to the
fertile Bark River Valley, where in 1842 Christian Hershey built the first
water-powered grist mill which helped fire an economy that led to
development in 1846 of the Watertown Plank Road (literally constructed with
10’ log planks), which served as a main highway for transporting grains and

hops to Milwaukee breweries.

The healthy economy led to a fast growing community which drew settlers
and travelers who chose to enjoy recreation; a race track was built in 1845,
in the center of which was a baseball diamond where teams from
neighboring towns drew fans up to 10,000, which led to development of
inns, hotels, and resorts throughout the area.

The first Post Office was opened in 1846, and in 1854 the railroad arrived,
the community took on the name Hartland, and the first newspaper, the

Hartland Index, was established.

By 1890 the population was 500, the community was a reqular train stop
from Milwaukee, and residents began to plan for incorporation as a Village.
Incorporation became final and official on January 18, 1892.
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The economic stability created by the early settlers has continued through
the decades and Hartland continues to grow and thrive with a governmental
and community climate favoring business development.

This industrious, early development of a Hartland community well balanced
for business, recreational, and community interests helps explain why the
Village is a destination of choice for industry, manufacturing, commercial,
and service businesses that choose to thrive here, where they have easy
accessibility, first class business parks, outstanding municipal services, low
tax rates, and a quality work force needed for cutting edge business

development and health.

The Village is governed by a Village Board consisting of a President and six
trustee members operating and exercising powers under the village form of
government established by Wisconsin statutes, Chapter 61, as authorized by
the Wisconsin Constitution, Article XI, section 3. The Board works with a City
Manager, and other Village officials dedicated to providing a healthy
atmosphere for economic development. The Village Board works actively
with the Hartland Business Improvement District Board of Directors, and
encourages federal, state, and county government agencies to support the

activities of the District.

Hartland continues to grow. The population has increased six times over
from 1950 to 2000, with a steady growth of economic stability to match

population.

Hartland’s master plan predicts a population from 10,500 to 11,000 by the
year 2020, and predicts the job market to reach from 4400 to 4600 jobs by
2020, which will be a 22 to 28 percent increase over the year 2000.

It is critical to the social, cultural, and economic health of Hartland that the
Village Board continues to provide an encouraging, positive business
environment.

The Village of Hartland exercises its powers and duties under statutory
authorization that promotes “the largest measure of self-government in
accordance with the spirit of Article XI, section 3 of the constitution
[municipal home rule]” by declaring that the grant of Village powers “shall
be liberally construed in favor of the rights, powers and privileges of villages
to promote the general welfare, peace, good order and prosperity of such
villages and the inhabitants thereof.” Wisconsin Statutes 61.34 (5)

Article XI, section 3 of the Wisconsin Constitution provides that Villages can
“determine their local affairs and government, subject only to this

2935



constitution and to such enactments of the legislature of statewide concern
as with uniformity shall affect every other city or every village.” Thus, the
Constitution establishes municipal home rule for the Village of Hartland and
allows municipal regulation over matters of local concern and protects
against conflicting stet law Madison Teachers, Inc. v. Walker, 358 Wis. 2d 1.

The legislature has empowered the Hartland Village Board with the power to
manage and control village property, finances, highways, streets, navigable
waters, and the public service, and further with the power “to act for the
government and good order of the village, for its commercial benefit and for
the health, safety, welfare and convenience of the public.”

Hartland functions as does the state under the mandate that free
government be maintained: “The blessings of a free government can only
be maintained by a firm adherence to justice, moderation, temperance,
frugality and virtue, and by frequent recurrence to fundamental principles.”

Art X1, section 22

As in so much of America, state and federal laws and regulations impact
local business environments, with no input from local interests.

The Hartland Master Comprehensive Plan identifies sixteen percent of the
planned urban service area of Hartland for commercial and industrial
business uses, identifies areas in which new commercial and industrial uses
can develop, and recommends new business-commercial park areas to

accommodate expected growth of economic interests.

Hartland recognizes that the success of the Plan and of the potential for
growth as predicted depends upon continued success of the businesses
already established in Hartland, the growth of such established businesses,

and a climate positive for future growth.

Hartland has recognized the need for its elected local officials to provide as
healthy a business climate as possible under the law in order for current
businesses to continue success, and in order to attract new businesses that

will thrive in the community.

Hartland’s entire community health---schools, medical, business, and
government---depends upon a healthy business climate.

Recognizing the adverse impact of regulations on small businesses of the
type which are community based in Hartland, it is time that the local officials
call upon state and federal regulators to recognize the importance of their
impact on communities such as Hartland, and to recognize the importance of
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involving local officials in the development of and implementation of
business restrictive regulations.

State and federal laws require that regulators coordinate with local officials
regarding development of and implementation of such regulations, and
coordination includes earnest efforts to avert inconsistencies between state
and federal policies and local policies, and even more earnest efforts to
resolve any such inconsistencies to the benefit of local government and its

citizens.

State and federal laws require that regulators consider the impact of their
regulations on small entities such as Hartland, under the Regulatory
Flexibility Act and the Data Quality Act, and to coordinate such consideration

with the local officials.

The Hartland Village Board recognizes the importance of calling upon state
and federal regulators to engage the Village in coordination regarding
regulations that may have adverse impact on Hartland’s business
community, and therefore on Hartland itself and its citizens.

WHEREFORE, IT IS HEREBY RESOLVED THAT THE VILLAGE OF HARTLAND,
WISCONSIN SHALL ADVISE ALL STATE AND FEDERAL AGENCIES OF ITS
INTENT TO EXERCISE LOCAL AUTHORITY IN CALLING FOR SAID AGENCIES
TO ENTER INTO COORDINATION WITH THE VILLAGE REGARDING
CONSIDERATION OF, DEVELOPMENT OF, AND IMPLEMENTATION OF
REGULATIONS THAT WILL IMPACT BUSINESSES OPERATING IN HARTLAND,
AND THE ECONOMIC STABILITY AND HEALTH OF THOSE BUSINESSES.

This local authority to call for coordination is based upon federal laws such
as the National Environmental Policy Act, the Regulatory Flexibility Act, the
Data Quality or Information Quality Act, and sections of the many statutes
governing the Department of Health and Human Services and its Food and
Drug Administration, all of which mandate the agencies and Food and Drug
Administration to coordinate its data-quality, scientific quality, and delivery

of program efficiency with local governments.

None of these agencies have engaged Hartland in coordination discussions,
and now Hartland calls upon them specifically to commence such discussions
regarding any adverse impact that might be felt by Hartland and/or its
constituents from implementation of regulations relating to any product
manufactured, distributed, marketed, advertised, sold, or purchased by a
business operating in Hartland or within Hartland’s economic improvement

district.
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Presidential Executive Order 13575, issued in June, 2011, directs ali
executive department regulators to coordinate their programs and activities
with local governments like the Village of Hartland. In directing the
agencies, including the Department of Health and Human Services to
coordinate, the Order emphasizes the importance of rural communities such

as Hartland:

“The strong, sustainable rural communities are essential to winning the
future and ensuring American competitiveness in the years ahead. These
communities supply our food, fiber, and energy, safeguard our natural
resources, and are essential in the development of science and innovation.
Though rural communities face numerous challenges, they also present
enormous economic potential. The Federal Government has an important
role to play in order to expand access to the capital necessary for economic
growth, promote innovation, improve access to health care and education,
and expand outdoor recreational activities on public lands.” The Order then
creates the White House Rural Council to “better coordinate Federal
programs and maximize the impact of Federal investment to promote
economic prosperity and quality of life in our rural communities.”

The Food and Drug Administration operates within the Department of Health
and Human Services, which is a member of the Council and is directed to
coordinate with Hartland, a direction which to date has not been followed.

No statute or Executive Order that requires coordination with local
governments such as the Village of Hartland exempts the Food and Drug
Administration, so that agency is obligated by law to coordinate with

Hartland.

The Council on Environmental Quality has directed all agencies subject to the
National Environmental Policy Act to cooperate with local governments “to
the fullest extent possibie” to reduce duplication and to avoid inconsistencies
between federal and local plans and laws “whether or not federally
sanctioned”, and to describe the “extent to which [the federal agency] will
go in reconciling “its proposed action” with the local government’s plan or

law. 40 CFR 1500 et seq.

Hartland has adopted a health, safety, and business policy resolution that
refutes the lawfulness of Food and Drug regulating
manufactured by a company that does business within the boundaries of the
Village of Hartland and/or its Economic Development District. Resolution
No. points out that marketing of the product has
been found to effectively reduce the use of and addiction to cigarette
smoking, and as a result, the product has been successfully marketed by its

2938




maker. Expert scientific testimony and other evidence exists which makes it
apparent that the Food and Drug regulations will cause production and sale
of the product to decrease, forcing the maker to go out of business. The
result will be adverse to the company, all its employees, all other employees
in and around the Village of Hartland who work inter-dependently with the
company, and to the economic health and stability of the tax base of
Hartland. The Food and Drug Administration has made no effort to discuss
this adverse impact with the Village Board of Hartland, thus has not

complied with the law.

The Village of Hartland calls upon the Food and Drug Administration to delay
implementation and enforcement of the regulations until it has engaged
Hartland in the coordination process as directed by law. .
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VILLAGE OF HARTLAND
RESOLUTION NO. 02-13-2017-02

A RESOLUTION REQUESTING COORDINATION WITH THE FDA AND OTHER
FEDERAL AGENCIES

Hartland, Wisconsin will celebrate its One Hundred Twenty Fifth anniversary as an incorporated
Village on January 18, 2017.

Hartland was settled and developed in the early 19th century "go west go west young man, go
west"” migration, which implemented the Manifest Destiny of the United States of America.

In the autumn of 1837, Stephen Warren of Ann Arbor, Michigan, decided to seek his future and
fortune by going west, even before the westward movement was popularized. He walked to Fort
Dearbomn (now Chicago), where he worked and saved enough money to continue his journey,
which took him through Milwaukee and Waukesha (Prairieville) and to land that he purchased
between what is now Maple and Cottonwood Avenues in Hartland.

"Go west and earn your fortune,” was a theme that promoted migration by unemployed clerks,
mechanics, soldiers/farmers, and settlers and which Wisconsin history professor, Frederick
Jackson Turner, argued was directly responsible for the Independence and resourcefulness that
imbued the settlers with a greater resourcefulness and fiercer love of democracy than any other
people in the world.

The westward movement brought other pioneer farmers and settlers to the fertile Bark River
Valley, where, in 1842, Christian Hershey built the first water-powered grist mill which helped
fire an economy that led to development in 1846 of the Watertown Plank Road (literally
constructed with 10' log planks), which served as a main highway for transporting grains and
hops to Milwaukee breweries.

The healthy eéconomy led to a fast growing community which drew settlers and travelers who
chose to enjoy recreation; a race track was built in 1845, in the center of which was a baseball
diamond where teams from neighboring towns drew fans up to 10,000, which led to development
of inns, hotels, and resorts throughout the area.

The first Post Office was opened in 1846, and, in 1854, the railroad arrived, the community took
on the name Hartland, and the first newspaper, the Hartland Index, was established.

By 1890 the population was 500, the community was a regular train stop from Milwaukee, and
residents began to plan for incorporation as a Village. Incorporation became final and official

on January 18, 1892.
Exhibit 2

Village of Hartland, Wisconsin
FDA Coordination Hearing

2940



The economic stability created by the early settlers has continued through the decades and
Hartland continues to grow and thrive with a governmental and community climate favoring
business development.

This industrious, early development of a Hartland community well balanced for business,
recreational, and community interests helps explain why the Village is a destination of choice for
industry, manufacturing/commercial, and service businesses that choose to thrive here, where
they have easy accessibility, first class business parks, outstanding municipal services, low tax
rates and a quality work force needed for cutting edge business development and health.

The Village is governed by a Village Board consisting of a President and six trustee members
opefating and exercising powers under the village form of government established by Wisconsin
statutes, Chapter 61, as authorized by the Wisconsin Constitution, Article XI, section 3. The
Board works with a Village Administrator, and other Village officials dedicated to providing a
healthy atmosphere for economic development. The Village Board works actively with the
Hartland Business Improvement District Board of Directors, and encourages federal, state, and
county government agencies to support the activities of the District.

Hartland continues to grow. The population has increased six times over from 1950 to 2000, with
a steady growth of economic stability to match population.

Hartland's master plan predicts a population from 10,500 to 11,000 by the year 2020, and
predicts the job market to reach from 4400 to 4600 jobs by 2020, which will be a 22 to 28
percent increase over the year 2000.

It is critical to the social cultural, and economic health of Hartland that the Village Board
continues to provide an encouraging positive business environment.

The Village of Hartland exercises its powers and duties under statutory authorization that
promotes “the largest measure of self-government in accordance with the spirit of Article XI,
section 3 of the constitution [municipal home rule]” by declaring that the grant of Village powers
“shall be liberally construed in favor of the rights, powers and privileges of villages to promote
the general welfare, peace, good order and prosperity of such villages and the inhabitants
thereof.” Wisconsin Statutes 61.34 (5)

l

Article X1, section 3 of the Wisconsin Constitution provides that Villages can “determine their
local affairs and government, subject only to this constitution and to such enactments of the
legislature of statewide concern as with uniformity shall affect every other city or every village.”
Thus, the Constitution establishes municipal home rule for the Village of Hartland and allows
municipal regulation over matters of local concern and protects against conflicting stet law
Madison Teachers, Inc. v. Walker, 358 Wis. 2d 1.

Page 2 of 5
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The legislature has empowered the Hartland Village Board with the power to manage and control
village property, finances, highways, streets, navigable waters, and the public service, and further
with the power “to act for the government and good order of the village, for its commercial
benefit and for the health, safety, welfare and convenience of the public.”

Hartland functions as does the state under the mandate that free government be maintained:
“The blessings of a free government can only be maintained by a firm adherence to justice,
moderation temperance, frugality and virtue, and by frequent recurrence to fundamental
principles.” Art X1, section 22

As in so much of America, state and federal laws and regulations impact local business
environments, with no input from local interests.

The Hartland Master Comprehensive Plan identifies sixteen percent of the planned urban service
area of Hartland for commercial and industrial business uses, identifies areas in which new
commercial and industrial uses can develop, and recommends new business-commercial park
areas to accommodate expected growth of economic interests.

Hartland recognizes that the success of the Plan and of the potential for growth as predicted
depends upon continued success of the businesses already established in Hartland, the growth of
such established businesses, and a climate positive for future growth.

Hartland has recognized the need for its elected local officials to provide as healthy a business
climate as possible under the law in order for current businesses to continue success, and in order
to attract new businesses that will thrive in the community.

Hartland's entire community health---schools, medical, business, and government---depends
upon a healthy business climate.

Recognizing the adverse impact of regulations on small businesses of the type which are
community based in Hartland, it is time that the local officials call upon state and federal
regulators to recognize the importance of their impact on communities such as Hartland, and to
recognize the importance of involving local officials in the development of and implementation

of business restrictive regulations.

State and federal laws require that regulators coordinate with local officials regarding
development of and implementation of such regulations, and coordination includes earnest
efforts to avert inconsistencies between state and federal policies and local policies, and even
more earnest efforts to resolve any such inconsistencies to the benefit of local government and its

citizens.

Page 3 of 5
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State and federal Laws require that regulators consider the impact of their regulations on small
entities such as Hartland, under the Regulatory Flexibility Act and the Data Quality Act, and to
coordinate such consideration with the local officials.

The Hartland Village Board recognizes the importance of calling upon state and federal
regulators to engage the Village in coordination regarding regulations that may have adverse
impact on Hartland's business community, and therefore on Hartland itself and its citizens.

WHEREFORE, IT IS HEREBY RESOLVED THAT THE VILLAGE OF HARTLAND,
WISCONSIN SHALL ADVISE ALL STATE AND FEDERAL AGENCIES OF ITS INTENT
TO EXERCISE LOCAL AUTHORITY IN CALLING FOR SAID AGENCIES TO ENTER
INTO COORDINATION WITH THE VILLAGE REGARDING CONSIDERATION OF,
DEVELOPMENT OF, AND IMPLEMENTATION OF REGULATIONS THAT WILL
IMPACT BUSINESSES OPERATING IN HARTLAND, AND THE ECONOMIC STABILITY
AND HEALTH OF THOSE BUSINESSES.

This local authority to call for coordination is based upon federal laws such as the National
Environmental Policy Act, the Regulatory Flexibility Act, the Data Quality or Information
Quality Act, and sections of the many statutes governing the Department of Health and Human
Services and its Food and Drug Administration, all of which mandate the agencies and Food and
Drug Administration to coordinate its data quality, scientific quality, and delivery of program
efficiency with local governments.

None of these agencies have engaged Hartland in coordination discussions, and now Hartland
calls upon them specifically to commence such discussions regarding any adverse impact that
might be felt by Hartland and/or its constituents from implementation of regulations relating to
any product manufactured, distributed, marketed, advertised, sold, or purchased by a business
operating in Hartland or within Hartland/s economic improvement district.

Presidential Executive Order 13575, issued in June, 2011, directs all executive department
regulators to coordinate their programs and activities with local governments like the Village of
Hartland. In directing the agencies, including the Department of Health and Human Services to
coordinate, the Order emphasizes the importance of rural communities such as Hartland:

“The strong, sustainable rural communities are essential to winning the future and ensuring
American competitiveness in the years ahead. These communities supply our food, fiber, and
energy, safeguard our natural resources, and are essential in the development of science and
innovation. Though rural communities face numerous challenges, they also present enormous
economic potential. The Federal Government has an important role to play in order to expand
access to the capital necessary for economic growth, promote innovation, improve access to
health care and education, and expand outdoor recreational activities on public lands.” The Order

Page 4 of 5
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then creates the White House Rural Council to “better coordinate Federal programs and
maximize the impact of Federal investment to promote economic prosperity and quality of life in
our rural communities.”

The Food and Drug Administration operates within the Department of Health and Human
Services, which is a member of the Council and is directed to coordinate with Hartland, a
direction which to date has not been followed. ‘

No statute or Executive Order that requires coordination with local governments such as the
Village of Hartland exempts the Food and Drug Administration, so that agency is obligated by
law to coordinate with Hartland.

The Council on Environmental Quality has directed all agencies subject to the National
Environmental Policy Act to cooperate with local governments “to the fullest extent possible” to
reduce duplication and to avoid inconsistencies between federal and local plans and laws
“whether or not federally sanctioned,” and to describe the “extent to which” [the federal agency]
will go in reconciling “its proposed action” with the local government's plan or law. 40 CFR
1500 et seq.

Hartland has been advised that vaping products have been found to effectively reduce the use of
and addiction to cigarette smoking, and as a result, the products have been successfully marketed
by its maker, a local Hartland company. Further, Hartland has been advised that expert scientific
testimony and other evidence exists which makes it apparent that the Food and Drug
Administration regulations will cause production and sale of the product to decrease, forcing the
maker to go out of business. The result will be adverse to the company, all its employees, all
other employees in and around the Village of Hartland who work inter-dependently with the
company, and to the economic health and stability of the tax base of Hartland. The Food and
Drug Administration has made no effort to discuss this adverse impact with the Village Board of
Hartland, thus has not complied with the law.

The Village of Hartland calls upon the Food and Drug Administration to delay implementation
and enforcement of the regulations until it has engaged Hartland in the coordination process as

directed by law.

Dated this 13" day of February, 2017.

ATTEST:
S| David Lamerand I8! Darlene Igd
David Lamerand, Village President Darlene Igl, MMC, WCPC, Village Clerk
Page 5 of 5
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. ADMINISTRATION
1// 5 210 Comonwood Avenue
qf‘ Hartland, Wt 57029

e
: C\}g Phone (262) 367-2714

74 M Fax (262) 367-2430

www.villageofhartland.com

/2%2‘%@ davidc@villageofhartland.com

April 18, 2017

Department of Health and Human Services
Thomas E. Price, M.D., Secretary

200 Independence Avenue, S.W.
Washington, DC 20201

Food and Drug Administration—United States Government
Stephen Ostroff, M.D., Acting Commissioner

10903 New Hampshire Avenue

Silver Spring, MD 20993-0002

Food and Drug Administration — Milwaukee Office
2675 North Mayfair Road
Wauwatosa, W1 53226

Ladies and Gentlemen:

This is to advise you that Hartland, Wisconsin has invoked the coardination process afforded it
by federal statute, offered it by Presidential Executive Orders, guaranteed it by the Constitutions of the
United States and the State of Wisconsin and facilitated by agency rules and regulations including those
of the Council on Environmental Quality and the Food and Drug Administration. We expect coordination
by your offices regarding the Deeming Regulations issued by Food and Drug and now to be interpreted
in light of Presidential Executive Order 13777.

Hartland will hold a public hearing on April 27, 28, and 29, 2017 focused on whether your
agency has coordinated as the laws require, and on what course of coordination is needed for
compliance with the law. The hearing will be held in the Board Room of the Municipal Building, 210
Cottonwood Avenue, Hartland, Wisconsin 53029,

The Thursday, April 27 session will begin at 5:30 pm (Central Standard) and will recess at
approximately 9:00 pm; the hearing will resume Friday morning at 9:30 am and will recess at
approximately 9:00 pm; the hearing will resume Saturday morning at 9:30 am and will continue until all
witnesses have been heard.

Exhibit 3
Village of Hartland, Wisconsin
FDA Coordination Hearing
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Thomas E. Price, M.D., Secretary
April 18, 2017
Page 2

if you will provide me with names of persons you want to testify as to whether you believe you are
obligated to coordinate with Hartland on these issues or whether you have indeed so coordinated, | will
assure that the Hearing Officer includes them on his witness schedule.

Enclosed is a copy of the Notice of Public Hearing, which is being posted by Hartland regarding the
Hearing.

Also enclosed is a copy of Hartland’s Resolutions 02/13/2017-01 and 02/13/2017-02. The first
authorizes me to adopt and execute papers to invite coordination by your agency. Please consider this
letter to be my invitation to you, and my request to you, to attend and provide witnesses to testify as to
the issues set forth herein and inherent in the language of Resolution 02 as read in light of Presidential
Executive Order 13777. Please notify me of names of witnesses by 12:00 noon Central Time on April 25,
2017. You may advise me either by telephone at 262.367.2714 or by email at
davidc@villageofhartland.com. Also enclosed is a copy of a letter that the Hearing Officer is sending to
witnesses and prospective witnesses.

Witnesses will appear to testify to the following relevant issues:

(1) whether Food and Drug is obligated to stay within the parameters of presidential and legislative
demands that the agencies coordinate with local governments such as Hartland, the County of
Waukesha and all local communities within the tri-county area around Hartland,

(2) whether the coordination required by the National Environmental Policy Act, the rules of the
Council on Environmental Quality, your agency’s own rules, and required by presidential orders
and directives issued in the first 100 days is inapplicable to your agency and if not, why not {with
reference to specific legal immunity); '

(3) what sound science and data provide the backdrop consistent with and supportive of the
Deeming Regulations and how was it tested by application of the coordination process and/or
the Data Quality Act processing;

(4) what due process of law related standard of conduct and performance was used as a gauge to
constitutionality was used in determining lawfulness of the impact of the Deeming Regulations;

(5) what process was used to test the compliance with the Regulatory Flexibility Act of the Deeming

Regulations and what due process standard was used to gauge the constitutionality of the
impact of the Regulations;
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Thomas E. Price, M.D., Secretary
April 18, 2017
Page 3

(6) what was the originating concept for the Deeming Regulations and who developed that concept
and through what process;

" (7) whether the Deeming Regulations are within the statutory and constitutional parameters to
which your agency is committed legally; ‘

(8) any other issue relevant to the issues comprehended within the categories stated hereinabove.

If you have any questions regarding this matter, please do not hesitate to call me. Qur thanks go to the
President for his issuance of the Orders and directives, which focus on local government’s rightful place
in the federal structure, a place guaranteed by the Constitution of the United States of America.

Village Administrator
Village of Hartland, Wisconsin
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VILLAGE OF HARTLAND, WISCONSIN NOTICE OF PUBLIC HEARING RELATED
TO COORDINATION WITH THE FOOD AND DRUG ADMINISTRATION

On April 27-29, 2017 the Village of Hartland will conduct a public
hearing/meeting related to coordination and lack of coordination by the
federal Food and Drug Administration and other agencies regarding deeming
regulations and the review of regulations impacting the economy and culture
of Hartland, the County of Waukesha, and their surrounding communities.

The Hearing will commence at 5:30pm on April 27 in the Board Room of the
Municipal Building, 210 Cottonwood Avenue, Hartland, Wisconsin, 53029.
The hearing will be recessed at 9:00pm and will resume on April 28 at
9:30am; it will recess at 5:30pm, and will resume on April 29 at 9:30am,
concluding at a time to be determined.

The Hearing Board will consist of elected and appointed officials representing
the Village of Hartland and surrounding areas.

This will be considered and implemented as a public hearing/méeting of
Hartland, the results of which may be used as the basis for official business
of the Village.

A hearing officer, Fred Kelly Grant, Esq., will conduct the hearing for the
Hearing Board. Witnesses will be administered the oath or affirmation
before testifying and documents will be verified either by withess testimony
of by affidavit as to source and authenticity.

The issues are:

(1) whether the federal Food and Drug Administration coordinated with the
Village of Hartland and other local governments regarding the
implementation of the FDA Deeming Regulations

(2) whether the FDA Deeming Regulations are based on sound science
verified under the federal Data Quality Act

(3) whether the Food and Drug Administration vetted its Deeming
Regulations under and within the provisions of the Regulatory Flexibility Act

(4) whether the Food and Drug Administration established a standard by
which its Deeming Regulations were developed and whether within the
Regulations there is created a standard by which their impact can be
measured for purposes of the due process clause of the United States and

Exhibit 4
Village of Hartland, Wisconsin
FDA Coordination Hearing
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State of Wisconsin Constitutions and the provisions of the United States Civil
Rights Act of 1866.

(5) whether Food and Drug or any other agency including but not limited to
the Environmental Protection Agency has coordinated with the Village of
Hartland regarding the Executive Order 13777 as to review of all regulations
from the standpoint of adverse impact.

(4) whether other issues regarding the regulations may impact the
communities and the rights of businesses and individuals affected thereby.

Anyone who desires to testify should contact David Cox, Village

Administrator, at 262.367.2714 or by email at davidc@villageofhartland.com
no later than thirty minutes prior to the start of the hearing.

David E. Cox
Village Administrator

Published on Thursday, April 20, 2017
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GUIDELINES FOR HARTLAND, WISCONSIN PUBLIC HEARING

PURSUANT TO RESOLUTION No. 02/13/2017-01 PASSED BY THE
HARTLAND, WISCONSIN VILLAGE BOARD, THE FOLLOWING GUIDELINES
ARE ESTABLISHED FOR CONDUCT OF THE EVIDENTIARY HEARING TO BE
HELD COMMENCING ON APRIL 27, 2017 AT 5:30 PM [Central Time] IN THE
BOARD ROOM IN THE MUNICIPAL BUILDING IN Hartland, Wisconsin, to be
recessed at 9:00 pm, and to resume at 9:30 am on April 28, 2017, to recess
again at 5:30 pm, and to resume at 9:30 am on April 29 to run until
witnesses have all been heard:

1. Prior to testifying, witnesses shall be sworn by an appropriate and
authorized notary or public official, and will file as exhibits any text of
their testimony and/or exhibits to which they will refer, with said
exhibits being marked into evidence alphabetically, A to Z, beginning
again with AA through ZZ and if necessary AAA through ZZZ,

2. Testimony may be audio recorded and video recorded, with the audio
and video product becoming part of the official record overseen by the
Hearing Officer, to be preserved by the Village Manager;

3. Witnesses scheduled prior to the Hearing will be assigned a specific
time to testify; at the completion of scheduled testimony, or between
sessions of scheduled witnesses, members of the public may testify to
any issue relevant to coordination and/or the basis for and content of
the “deeming regulations” or other Food and Drug Administration
action as it relates to Hartland;

4. No time limit will be imposed on witnesses prior to the Hearing, and
will be imposed by the Hearing Officer only if it appears that all
scheduled witnesses would not otherwise have time to complete their
testimony;

5. Witnesses will submit to questions from members of the Hearing Board
asked through the Hearing Officer; members of the public may submit
guestions to the Hearing Officer and if time permits those questions
will be asked of the witnesses;

6. Each day there will be a lunch recess at 11:45 am and the afternoon
session will begin at 1:00 pm;

7. Other guidelines or rules may be imposed at the request of the
Hearing Board members or if order requires additional guidance.

8. Any Question of relevance shall be decided by the members of the
Hearing Board which shall be guided by the following instructions:
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Witnesses will present evidence as to the following questions or
issues:
L
Coordination, or lack thereof, between the federal Food and Drug
Administration and the Village of Hartland, the County, any other unit of
government in the County and/or state of Wisconsin, the County, the State
of Wisconsin, or any other unit of local or state government from any other
part of the nation by special permission of the Hearing Board;
ii;
Content and meaning of federal statutes relating to coordination and to
the duties of Food and Drug;
iii;
Content of the deeming regulations as to:
Science supporting the regulations,
policy within which said regulations were written and adopted
and/or standards by which regulations are to be applied
and compliance of regulations with law, common, natural and statutory
iv;
Economic impact of the regulations on the
Community and on interstate commerce
v,
Compliance of said regulations with statutes, lawful regulations, and
executive orders directed to the federal agencies
vi;
Considerations of public health and safety
vii;
Other concerns such as special taxes placed on products covered by the
regulations and the impact of such taxes on the community
viii;
Other matters upon recommendation of the Hearing Officer and/or request
of the Hearing Board

In order to be assured of a time to testify, witnesses should advise the
Village Administrator of the intent to testify by 12:00 noon on April 25,
2017. He may be contacted for this purpose at 262.367.2714 or by email at
davidc@villageofhartland.com.
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__Professional Consulting Co.

Fred Kelly Grant, 1D Public Policy
College of Idaho, BA 1958 Land Use
University of Chicago Law, 1D 1961 Federalism

Senior Fellow Goldwater Institute Civil Rights

April 18, 2017
To: Prospective Witnesses at Coordination Hearing in Hartland, Wisconsin
From: Fred Kelly Grant, Hearing Officer

The Village of Hartland, Wisconsin has asked me to act as Hearing
Officer and conduct a public hearing/meeting in Hartland, commencing on
April 27, 2017 at 5:30 pm in the Board Room of the Municipal Building. The
time is Central Standard Time.

A Hearing Board of elected officials from the Village of Hartland, and
perhaps including a representative of the County and of other surrounding
communities will hear evidence relating to the following issues: (1) failure of
the Food and Drug Administration to coordinate issuance and development
of the deeming regulations with Hartland and the other local jurisdictions
represented on the Board; (2) failure of Food and Drug to comply with the
Data Quality Act re the deeming regulations; (3) failure of Food and Drug to
comply with the Regulatory Flexibility Act re the deeming regulations; (4)
failure of Food and Drug to fix standards for issuance of guidelines that
satisfy all aspects of due process of law; (5) failure of Food and Drug to stay
within the parameters of agency interests; (6) failure to observe
constitutional boundaries of the distinct powers of government (7) remedy
for violations; and (8)other issues determined prior to beginning of hearing
to be relevant.

A list of invited witnesses will be posted on the Village of Hartland
website on Monday, April 24, 2017; any other person desiring to offer
evidence should contact the Village Administrator at 262.367.2714 prior to
April 26, 2017 at 9:00 am with name of witness and issue to be discussed in
order to be included on the agenda to testify.

Exhibit 5

Village of Hartland, Wisconsin

FDA Coordination Hearing
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The Hearing will commence on April 27 at 5:30 pm and will recess at
approximately 9:00 pm; will resume again at 9:30 am on April 28 and will
recess at approximately 5:30 pm; and will resume at 9:30 am April 29 and
continue until a time to be determined. At the conclusion of the hearing, the
Board will adjourn for a brief period and will reconvene to discuss the
preliminary Findings of Fact. When those are completed, the Board will
recess until Monday evening, May 1, 2017 or a time to be decided. At the
resumed session, the final findings and conclusions will be decided and
issued.

Only evidence relevant to the issues identified by the Board will be
admitted, and information may be offered either in writing or oral format,
but with the limited time left available at the end of scheduled witnesses,
any last minute added witness should be prepared to offer written evidence.

The Hearing Officer may impose time limits if the list of witnesses grows
to the point at which every one cannot otherwise testify.

Questions as to the process I will follow should be directed to the
Village Administrator at the above telephone number and he will relay them
to me.

I look forward to a very productive and meaningful hearing, and with all
your cooperation, we will have a product in which we can all take pride.

Cordially,

Fred Kelly Grant
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CHRIS KAPENGA

SCONS ATE SENATOR

VWIS

Testimony on Coordination with the Food and Drug Administration
Coordination hearing in Hartland, Wisconsin

April 27, 2017

Thank you to the Village of Hartland, hearing board, and hearing officer for holding this Coordination
Hearing and allowing me to submit testimony. The purpose of my testimony is to outline to the board
that, as a state elected official, no effort was made by the Food and Drug Administration (FDA) to
coordinate with our state government regarding the so called Deeming Regulations. In addition, I will
discuss the perspective I would have offered to the FDA regarding the egregious reach of the Deeming
Regulations had they coordinated with state governments.

Since first being elected to state office in 2010, representing Hartland and the surrounding area, I have
chaired committees that have deal with federal issues. These include committees on the Constitution
and State-Federal Relations, through which I have frequently been in touch with federal agencies
regarding their policies.

Despite my role as an elected official in state government tasked with overseeing federal issues, I never
received any contact from the FDA pertaining to the Deeming Regulations. At no point did anyone
from the FDA contact me to coordinate with state government to ensure there would be no negative
economic impact on our communities as a result of the Deeming Regulations. Other locally elected
officials here to testify this week verify that they also were not contacted for coordination on these
rules. Based on the lack of coordination, I believe the FDA failed to comply with the coordination
requirement under federal law.

Had the FDA coordinated with local governments, I would have explained the significant negative
economic impact the Deeming Regulations will have on Hartland and the surrounding communities.
Within my district, there are several small and medium sized businesses that operate within the field
the Deeming Regulations seeks to regulate. The increased regulation to bring a product to market and
to maintain compliance will cost our economy jobs and income. In addition, many of my constituents
utilize the products regulated by the Deeming Regulations as an effective means of tobacco harm
reduction. If the FDA regulates these materials as tobacco is regulated, these individuals will likely
have limited access to products that are far less harmful than tobacco.

In conclusion, the FDA has violated federal law by not communicating with me or other locally elected
officials. Had the agency coordinated with local governments, they would have seen the negative
economic impact the Deeming Regulations will have on our community. Thank you for considering
my testimony on this important matter.
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Leah Vukmir
Wednesday, April 26, 2017

David Cox

Village of Hartland Administrator
210 Cottonwood Avenue
Hartland, W1 53029

Mr. Cox,

Thank you for the opportunity to submit written testimony for your public hearing about the
deeming regulations enacted by the U.S. Food and Drug Administration that will have a detrimental
impact to the economy of the village of Hartland.

Since 2011, the state of Wisconsin has been focused on making our state open for business to great
success. Our unemployment rate is now at 3.4%, the lowest since 2000, and the labor force
participation rate is at 68.4%. This has been due in large part to state government opening up the
marketplace and eliminating unnecessary red tape so small businesses can flourish.

As a new administration takes control in Washington, | hope it will consider better, more effective
coordination with local governments, like the village of Hartland, to reconsider these rules and
study the needs of a local economy before enacting any new regulations. Federal coordination with
municipalities on rules is critical to ensure that new proposals don’t have unintended consequences
and that government is as adaptable to the needs of everyday Americans as possible.

It is clear that the deeming regulations from the FDA that treat vaping products similarly to tobacco
products are overly burdensome to the vaping industry. Because of the presence of Johnson Creek
Enterprises, these new rules disproportionately affect Hartland — and the state of Wisconsin —
and may cause many to lose their jobs. Additionally, | struggle to see how overregulating an
industry which provides a product many use to gain independence from tobacco is helpful for the
public health of our country.

Thank you again for the opportunity to submit testimony on this issue, if I can answer any further
questions, please feel free to contact me in the future.

Sincerely,
gﬁwﬂ Vicdones Exhibit 7
Village of Hartland, Wisconsin
Leah Vukmir

Assistant Majority Leader
Wisconsin State Senate

WISCONSIN STATE CAPITOL

P.O. Box 7882

Madison, Wi 53707

PHONE (608) 266-2512

EMAIL SenVukmir@lediswi.gov
WEBSITE www.SenatorVukmircom
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The Economic Impact of the FDA’s Deeming Regulation on Hartland, Wisconsin and the
Wisconsin Economy

4.28.2017

Good afternoon, my name is Brett Healy. | am President of the John K. Maclver Institute for
Public Policy based in Madison, Wisconsin.

I am here today to testify on the federal Food and Drug Administration (FDA) so-called "deeming
regulation” and the impact this regulation will have on the people of Wisconsin and our
economy.

First, I want to thank the Village of Hartland, Village President Pfannerstill, the entire Village
Board and Village administrator Cox for calling this public hearing on this very important public
policy matter. A new and flourishing industry, an industry that, by one estimate, is an almost $3
billion dollar a year industry, faces extinction at the hands of the FDA and the impending
deeming regulation. This is a very serious matter and a public policy debate of national
importance. Village President Pfannerstill, Administrator Cox and the Village Board all deserve
recognition for holding this hearing today and the people of Wisconsin owe you a debt of
gratitude for bringing much-needed attention to this oppressive regulation, the antics of the FDA
and the adverse impact it will have on our economy.

The Food and Drug Administration’s new regulation deeming vaping-related products to be
tobacco products, which forces these products to undergo a rigorous and costly new approval
process, is likely to destroy the budding vapor industry. The FDA, using authority granted to it
under the Tobacco Control Act, has seemingly arbitrarily picked February 15, 2007 as the
predicate date" for the new rule. Any products, even products that consumers have been using
for years, that entered the market after that date will be subject to the stringent new
requirements, including the byzantine approval process and the massive price tag that it costs
these small businesses to seek permission from the FDA to sell a product.

The number of lost jobs and businesses that will close because of the deeming regulation is
likely to have a devastating impact on Hartland, the surrounding communities of Waukesha
County and a forceful ripple effect across every corner of Wisconsin. By one estimate, this
regulation will force the vast majority of companies in the e-vapor market out of business within
three years.

One of the central questions that you are here today to examine and to seek the public's input
on is what will the impact be on the village of Hartland and the state of Wisconsin if this new
regulation is adopted in its current form. The Maclver Institute is currently working on an
analysis that seeks to demonstrate to the committee and federal regulators the economic impact
this rule will have on the Wisconsin e-vape industry and the ancillary impact the rule will have on
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Wisconsin businesses that service or benefit from the e-vape industry. Unfortunately, our report
is not completed at this time but as soon as it is ready for publication, we will share our findings
with the committee.
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Even though you cannot review Maclver's economic impact study at this time, fortunately there
are other indicators available that give us an idea of what that impact will be if the rule is
enacted as drafted.

Johnson Creek Vapor Company is a national leader in the e-vape industry headquartered right
here in Hartland, Wisconsin. Founded by Christian Berkey in his garage in 2007, Johnson Creek
Vapor is a quintessential example of the American entrepreneur success story and proof-
positive that the American dream is still alive and attainable today.

Johnson Creek Vapor was the first e-liquid manufacturer in the country. Today, it has grown into
the largest manufacturer of e-liquid in the U.S. and second largest in the world, shipping 50,000
gallons of their product to more than 120 countries each year.

Johnson Creek Vapor employs 47 people full-time in a variety of family-supporting jobs. By all
measures, it's a model of success and a good corporate citizen. Unfortunately, this doesn't
seem to matter to the bureaucrats in Washington, DC. Berkey told the Maclver Institute earlier
this year that the FDA’s regulations could cost his company alone up to $200 million to bring all
their products into compliance - a staggering figure that will surely have a negative impact on
Johnson Creek Vapor's bottom line and Berkey's ability to provide family-supporting jobs to his
hard-working employees. What will become of Johnson Creek Vapor's employees and their
families if the FDA is allowed to continue down this current path?

In addition to Johnson Creek Vapor, Wisconsin is also home to many small businesses that will
be harmed by the FDA regulation, from vape retail shops to e-liquid and vaping hardware
manufacturers. A recent survey of these businesses, organized by the Electronic Vaping -
Coalition of America (EVCA), gives us another glimpse at the potential impact of the deeming
regulation. According to the preliminary EVCA survey of vaping businesses, 70 percent of these
businesses reported having between only one and five full-time employees, and 73 percent
report having between one and five part-time employees. Ninety-one percent have between one
and five locations. Clearly, the survey respondents are generally small mom-and-pop
operations, not gigantic corporate enterprises that will be able to easily-absorb the hundreds of
thousands of dollars it will cost to seek approval from the FDA to bring a product to market.

The EVCA survey, although just a small sample at this time, gives the public an idea of what this
burdensome regulation and the staggering cost to comply with this regulation will do to these
small businesses. According to the survey, 74 percent of vaping businesses planned to reduce
or eliminate inventory as a result of the regulations. Fifty-one percent said they planned to lay-
off employees in order to survive, and 42 percent are considering selling or closing their
businesses thanks to this overly-burdensome regulation.

44 E. Mifflin Street, Suite 201
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The exact cost of the FDA regulation to these businesses and the total economic cost to
communities like Hartland is hard to m