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FILENO. 111030 © ORDINANCE NO.

!
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|| [Administrative Code- :Health Care Security Ordinance]

Ordinance amending the San Francisco Administrative Code Sections 14.1, 14.3, and
14.4 and adding Section 14.1.5 to: 1) clarify that only expendltures reasonably |
calculated4to benefrt the employee shall satlsfy the employer expendlture requrrements
of the Health Care Securrty Ordmance, 2) provrde in the alternatlve if triggered by court

action, that only amounts actually paid to provrde employee health care services shall

-satisfy the employer expendlture requrrements of the Health Care Securlty Ordinance;

3) require employers lmposmg surcharges to pay for the required expenditures to
report certain rnformatron to OLSE in connectlon with the surcharge 4) add an

employee notlfrcatlon requirement; 5) modify penalty provrsrons and 6) set an

- NOTE: Additions are smgle underlme zz‘alzcs szes New Roman

_deletions are
Board amendment additions are double underllned

Board amendment deletions are

Sectlon 1. The San FranCIsco Admlnlstratlve Code is hereby amended by amending

Sections 14.1, 14.3 and 14 4, toread as follows:

SEC. 141. SHORT TITLE; DEFlNlTlONS

_ (a) Short txtle This Chapter shall be known and may be crted as the "San Francrsco
Health Care Securlty Ordinance." | »
| (b) Definitions. For purposes of this Chapter, the follOWing terms shall have the
following meanlngs.:. | | o
(1) "Clty" means the City and County of San Francisco.
~ (2) "Covered employee" means any- person who works in the City where suoh
person qualifies as an.employee entitled to payvment of a minimum wage from an employer
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‘ ‘Section 12R. 3(a);

under the Minimum Wage Ordinance as provided under Chapte_r 12R of the Sa'n Francisco -

Administrative Code and has performed work for compensation for his or her employer for
nlnety (90) days provided, however that: N

Ll te} From the effectrve date of this Chapter through December 31
2007, "at least twelve (12) hours” shall be substituted for "at least two (2) hours" where such
term appears in Section 12R.3(a); '"

(B) &} From January1 2008 through December 31, 2008 "at least ten

(10) hours" shall be substltuted for "at least two (2) hours“ where such term appears in -

(C) (e} Beginning January 1, 2009, "at least eight (8) hours" shall be

substituted for "at least two (2) hours" where such term appears in.Section 12R. 3(a);

D) & The term "employee" shall not include persons who are
managenal superwsorial or confidential employees unless such employees eam annually

under $72 450 00 or in 2007 and for subsequent years the fgure as set by the administenng

~agency,

(E) t¢¢ The'term "employee" shall not include those persons who are

| ehgible to receive benefits under Medicare or TRlCARE/CHAMPUS

L) & The term "covered employees" shall not include those persons

who are "covered employees™ as det" ned in Section 12Q. 2. 9 of the Health Care Accountabrlity

.Ordinance Chapter 12Q of the San Francrsco Administrative Code, if the employer meets the

requirements set forth in Section 12Q 3 for those employees; and

' (G) &) The term "covered employees" shall not include those persons

‘who are employed by a nonproft corporation for up to one year as trainees ina bona fide

training program consistent with Federal law, which training program enables the trainee to

| Supervisor Chiu : ) : :
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advance into,a permanent position, provided that tlte trainee does not replace, displace, or
lower the wage or benefits of any existing position or employee.

(H) &) Nor shall “covered_employees" include those persons whose.
employers verify that they are receiving health care services through an_other empIOyer, either .
as an employee or by virtue of being the spouse, domestic partner,_or child of another person;

provided that the employer obtains from those persons a voluntary written waiver of the health

| care expenditure requlrements of this Chapter and that such waiver is revocable by those

persons at any time.

3) "Covered employer" means any medium- sized or large busrness as defined

below engaglng in busmess within the City that is required to obtain a valid San Francrsco ‘

"business reglstratlon certlﬂcate from the San Francisco Tax Collectors ofﬂce or; in the case of

a nonproﬂt corporatlon an employer for which an average of ﬂﬁy (50) or more persons per :

' week perform work for compensatron dunng a quarter Small busrnesses are not' covered

employers" and are exempt from the health care spending requrrements under Sectlon 14.3.

(4) "Employer“ means an employlng unit as defined in Section 135 of the -

: Callfornla Unemployment Insurance Code or any person defined in Section 18 of the

California Labor Code. “Employer" shall lnclude all members of a "controlied group of .

corporatlons“ as defined in Section 1563(a) of the United States Intemal Revenue Code, and

the determlnatlon shall be made wrthout regard to Sections 1563(a)(4) and 1563(e)(3)(C) of

the Internal Revenue Code
(6) "Health Access Program" means a San Francisco Department of Publlc
Health program to provide health care for uninsured San Francisco residents.

(6) "Health Access Program participant” means any uninsured San Francisco

resident, regardless of employment or immigration status or pre-existing condition, who is

4| Supervisor Chiu
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enrolled by his or her employer or who enrolls as an individual i in the Health Access Program
under the terms establlshed by the Department of Public Health |
(7) (4) "Health care expendrture" means any amount deszg_naz‘ed or pald by a

covered employer to its covered employees or to a third party on behalf of its covered

‘employees for the purpose of prowdlng health care services for covered employees or

relmbursmg the cost of such services for its covered employees lncludlng, but not limited to;

(a) contnbutlons by such employer on behalf of its covered employees to a health savings

. account as defined under section 223 of the United States Internal Revenue Code or to any

other account havrng substantlally the same purpose or effect w1thout regard to whether such

-contnbutlons quallfy for a tax deductlon or are excludable from employee income; (b)

re|mbursement by such covered employer foits covered employees for expenses |ncurred in-

| the purchase of health care services; (c) payments by a covered employer toa thlrd party for -

the purpose of providing health care services for covered employees (d) costs lncurred by a
covered.employer in the direct dellvery of health care services to its covered employees; and -

(e) payments by a covered emplOyer to the City to be used on behalf of covered employees.

, The City may use these payments to: (i (i) fund membershlp in the Health Access Program for

uninsured San Francrsco resrdents and (n) establish and malntaln relmbursement accounts

|| for covered employees whether or not those covered employees are San Francrsco

residents.

(B) An eipenditure shall not be deemed a "health care expenditure” within the

meaning of this Ordznance ifit is not reasonably calculaz‘ed fo benef t the employee For example

wlzere the funds are not-irrevocably designated or paid by a covered employer toa covered employee

- or to a third party on behalf of a covered emplovee, the expendzture Shall not be. deemed reasonably

calculaz‘ed to beneﬁz‘ the employee unless each quarterly expendzrure remains available to the employee

(or any other person eligible for rezmbursement for health care expenses through the employee) for at

Supervisor Chiu - . » - : /
BOARD OF SUPERVISORS ' ' ' _ . Page4
Lo ‘ B " 937 ' 9/20/2011
. c\attchmntichiu heso 920 2011.doc




—_—

©. m® ~N O o AW N

least one year from the date of z‘he expenditure, and in the case of a covered employee who has

separated from emplovment for 90 ‘days after separation.

Notwrthstandlng any other provrsron of this subsection, "health care expendlture

shall not lnclude any payment made directly or lndlrectly for workers compensatlon or '

l\/ledlcare benefits.-

- (8) "Health care expendrture rate” means the amount of health care expendlture

| that a covered employer shall be required to make for each hour pald for each of its covered

employees each quarter The "health care expendlture rate” shall be computed as follows:
| ﬁ_l (a) From the effective date of thls Chapterthrough June 30, 2007,
$1.60 per hour for large busmesses and $1.06 per hourfor medium-sized businesses;

Q(Za) From July 1, 2007 through December 31, 2007 January1 2008

through December 31, 2008, and January 1, 2009-:through December 31, 2008, the rates for

large and medium-sized businesses shall increase five (5) percent over the expenditure rate

‘calculated for the preceding year;

«©) (@\] From January 1, 2010 and each year thereafter, the "health care
expenditure rate” shall be determlned annually based on the "average contnbutlon" for a full-
time employee to the City Health Service System pursuant to Section A8.423 of the San
Francisco Charter based on the annual ten county survey amount for the applicable fiscal -

year, with such average contnbutlon prorated on an hourly basis by leldlng the monthly

laverage contnbutlon by one hundred seventy-two (172) (the number of hours worked in a

month by a full—tlme employee) The "health care expendlture rate” shall be seventy—t‘ ve

‘percent (75%) of the annual ten county survey amount for the appllcable flscal year for large

businesses and fifty percent (50%) for medlum sized busmesses

(9) "Health care services" means medrcal care, services, or goods that may

qualify as tax deductible medical care expenses under Section 213 of the Internal Revenue

Supervisor Chiu
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Code, or medical care, services, or goods having substantially the same purposeé or effect as |
such deductible expenses. |

(10) "Hour pald" or "hours paid" means a work hour or work hours for Wthh a

-person is paid wages or is entitled to be pald wages for work performed within the City,

including paid vacation hours and paid sick leave hours, but not exceedlng 172 hoursin a

|| single month. For salaried persons, “hours paid" shall be calculated based on a 40-hour work

week for a fulltime employee.

(11) "Large business" means an employerfor which an average of one hundred _

| (100) or more persons per week perform work for. oompensatlon-dunng a quarter

(12) "Medlum srzed business" means an employer for which an average of

between twenty (20) and ninety-nine (99) persons per week perform work for compensatlon

dunng a quarter. !

(13) -"Person" means any natural person, corporation, sole propnetorshlp, o
partnershlp, assocratlon Jomt venture, llmlted liability company, or other ledal entlty

(14) ."Required health care expendlture“ means the total health care
expendlture that a covered employer is requrred to make every quarter for all its covered
employees | | |

(15) “Small business™ means an employer for which an average of fewer than

'twenty (20) persons per week perform work for compensatlon dunng a quarter.

SEC 14.1.5. ALTERNATEPROVTSIONS

(a) If the szy Attorney certifies to the Mayor and the Board of Supervzsors that a court of -

competent ]urzs.dzctzon, in a lawsuir brou,ght by or on behalf of a Covered Employer has struck down the -

provisions of Section ] 4.1(6)(7)(B), or permanently enLoinéd't}_zeir enforcement. l.‘hen the followirz,q-
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provisions shall become operative on the first day of the neqci‘ calendar guarter following the.City’

{

Atl‘orney’s certification: -

“Health care expenditure” shall only include an amount irrevocably paid by a covered |

employer to a covered employee or to a third party on behalf of a covered employee. An amount that is ~ |

‘ retamed by the emplover or that may be recovered by or returned to the employer shall not constitute a

healrh care expendlz‘ure An amount paza’ foa z‘hzrd party for the purpose of rezmbursm,q a covered

emplovee for expenses zrzcurred in z‘he purchase of health care services shall not constzz‘ute a “health

care expendzture unless any unused funds carry over from quarter z‘o quarter and from year to year

and remaz’n avaz'lable fo the covered employee, even aﬂer the covered employee 's Separatzon from

employment.

Notwithstanding the above, an amount paid as a "health care expenditure” may be

recovered by or returned to the employer without losing its status as a "health care expenditure” in the

following circumstances:

(A4) A former employee has not made a claim for any of the remaining available

funds for 18 months (including a claim made on behalf of any other person eligible for reimbursement

from health care expenses from the former employee's remaining available funds); or,

- (B) The covered employee .has died.

(b) If the City Attorney subsequently certz'f ies to the Mayor and the Board.of Supervisors that

an order en7oznzng enforcement of the provzszons of Sectzon 14.1(b)(7)(B) has been lzftea' z.‘hen the

original provisions shall again become operative on the first dav of the next calena’ar quarter followm,g

the City Attorney's cerz‘zﬁcaz‘zonh

SEC. 14.3. REQUIRED HEALTH CARE EXPENDITURES.
(a) Required Expenditures. Covered employers shall maké required health care

expenditures to or on behalf of fheir covered emp_loyees each quartér. The feqqire_d health

Supervisor Chiu o : .
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care expendrture for a covered employer shall be calculated by multlplylng the total number of

hours pard for each of its covered employees during the quarter (lncludlng only hours starting

on the first day of the calendar month following ninety (90) calendar days after a covered

employee s date of hlre) by the applicable health care: expendrture rate. In determrnrng
whether a covered employer has made its requrred health care expendrtures payments toor
on behalf of a covered employee’ shall not be considered if they exceed the followrng amount:

the number of hours paid for the covered employee during the quarter multrplred by the

- vapphcable health care expendlture rate. The Crtys Office of Labor Standards Enforcement

(OLSE) shall enforce the health expendrture_ requirements underthrs Section.

(b) Employer Notice to Employees

(1) By December 1 of each vear, OLSE shall publish and make avazlable z‘o Covered

: Employers m all languages spoken by more than five percent of the San Fi rancisco work force, a notice

suztable for poszflrz,gr by Covered Employers in the workplace znformm,gr Covered Employees of thezr -

rights and the Covered Employer's obligations under the Ordinance.

f2)‘ Every Covered Employer'shall post in a conspicuous'place at any workplace or job

Site where anLCovered Employee works the notice published each year by OLSE.. Every Covered

Employer shall post such notices in English, Spanish, Chznese and any oz‘her language spoken by at

' leasr five percent of the Employees at z‘he workplace or job site.

(3 ) Within 15 days followzng each ouarterly due date for health care expendztures

every Covered Emplover shall provide a written summary to every Covered Employee for whom the

. employer made any health care expenditures fo a rezmbursemenz‘ account in saz‘zsfacz‘zon of the health

\

.care. expendzture requirement. A Covered Employer may authorzze a z‘hzrd—party fo provzde the

quarzferly summary to covered employees

(c) (b) Additio_nal Employer Responsibilities. A covered,em'ployer shall:'(i) maintain

accurate records of health care expenditures, required health c_are ex_penditures, and proof of

~ Supervisor Chiu _ : - ‘ _
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such eXpend’itures made each quarter each year, 'and allow OLSE reaSonable access tovsuch

records, provrded however, that covered employers shall not be requ1red to maintain such

| records in any partlcularform and (ii) provrde lnformatlon fo the OLSE orthe OLSE's

de3|gnee on an annual basrs contalnlng such other mformatlon as OLSE shall requnre

including information on the employer's compliance with this Chapter, but OLSE may not require an

|l employer to provide information in violation of State or federal privacy laws..

: Where an employer doe-s not maintain or retain adequate records-docurnenting the
health expenditures made, or does not allow OLSE reasonable access to such records, it
shall be presumed that the employer dld not make the required health expenditures for the -
quarter for which records are lackrng absent clear and convmcmg evidence othervvlse The
Oﬂ'”ce of Treasurer and Tax Collector shall have the authonty to provide any and all

nonﬂnancral information to OLSE necessary to fulfill the OLSE's responsibilities as the

'enforcmg agency under this Ordlnance With regard to all such lnformatlon provided by the-

Office of Treasurer and Tax Collector, OLSE shall be subject fo the conﬁdentlallty provisions
of SubSectio.n (a) of Section 6.22-1 of the San Francisco Business and Tax Regulations Code.

" (d) If a Covered Employer imposes a surcharge on its customers fo cover in whole or in part

the costs of the health care expenditure requirement under this Chapter, the Covered Employer shall

provzde o OLSE on an annual basis the amount collecz‘ea’ from the surchar,qe and the amoum‘ Spent on

_ employee health care.. If z‘he amount collected ﬁom the surchar,qe is oreater z‘han the amount spent on

employee health care, OLSE shall refer any poz‘enzfza[ cases of consumer ﬁaud to approprzate

authorities..

| SEC. 144 ADMINISTRATION AND ENFORCEMENT

(a) The City shall develop and promulgate rules to govern the operation of this

Chapter. The regulatlons shall include specific rules by the Department of Public Health on | 1

Supervisor Chiu
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|| the operation of both the Health Access Program and the -reim.bursement accounts identlﬁed‘
_ . _ _ .l
{ in Section 14.2(g), including but not limited. to eligibility for enroliment in the Health Access -

v :Program and establlshment of relmbursement accounts and rules by the OLSE for

enforcement of the obllgatlons of the employers under this Chapter The rules shall also
establish procedures for covered employers to maintain accurate records of health care
expendltures and required health care expendltures and prowde a report to- the Clty without

requmng any dlsclosures of lnformatlon that would violate State or Federal prlvacy laws The

I 'rules shall further establlsh procedures for prowdmg employers hotice that they may have

violated thls Chapter a rlght to respond to the notice, a procedure for notification of the fi nal

'determlnatlon of a VIQlatlon, and an appeal procedure before a hearing officer appointed by

the City Controller. The sole means of review of thehearing_ofﬁcer's decision shall be by filing -
in. the San Francisco Superior Court a petition for a wrl_t of mandate under Section'1 094.5rot
the California Code of Civil Rrocedure. No rules shall be adopted ﬁnally until after a public
heanng | | | |

i

(b) Dunng lmplementatlon of th|s Chapter and on an ongomg ba31s thereatter, the Clty

| shall maintain an education and advice program to asslst employers with meeting the

-requirements of this Chapter

(c) Any employer that reduces the number of employees below the number that would

_ have resulted in the employer belng conSIdered a "covered employer," or below the number

that would have resulted in the employer belng considered a medium-sized or large busmess,'
shall demonstrate that such reduction was not done for the purpose of evading the obligations
of this Chapter or shall be in violation of the Chapter

(d) It shall be unlawiful for any employer or covered employer to deprive or threaten to

' deprlve any person of employment, take or threaten to take any reprisal or retallatory.actlon

| against any person, or directly or lndlrectly'intlmidate, threaten, coerce,.COmmand or influence

Supervisor Chl,u ’
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or attempt to lntlmrdate threaten, coerce, command or lnﬂuence any person because such

person has cooperated or otherwise partrcrpated in an action to enforce, 1nqu1re about, or

|nform others about the requrrements of thls Chapter Taking adverse actron agalnst a person -

within ninety (90) days of the person s exercise of rights protected under this Chapter shall
ralse a rebuttable presumption of having done so in retallatlon for the exercise of such nghts ;

(e) (1) The City shall enforce the obllgatlons of employers-and covered employers
under this Chapter, including requiring restitution to employees where approprzate and may

impose admrnlstratlve penalties upon empl@j*&ﬁ—aﬂd covered employers who farl to make

required health care expendltures on behalf of their employees within five days of the auarz‘erlv

due alate Failure to make a required health care expendztare shall mclude making a purported

expendztare that is determmed by OLSE not to be reasonably calculated to beneﬁt the employee. The

‘amount of the penalty shall be up to one-and-one-half times the. total expendltures that a

covered employer failed to make W%%%Wﬁ—ﬂ%&%%ﬁ%ﬁ@%

‘ ,payﬁi-eﬁf—s#eﬁ-ld—hﬂ%*@-beﬁ‘l—ﬂ‘lﬁée but i inany event the total penalty for this violation shall not

exceed $1 000.00 for each employee for each guarter week that the required &aek expenditures

were are not made wzz‘hzn f ive days of the quarterly due date. The $] 000 penalz‘y shall mcrease by an

amount correspona’zn,er to z‘he prior year's zncrease if any, in the Consumer Price Index for urban Wage

_ earners and clerzcal workers for the San Franczsco Oakland San Jose, CA: merropolztan Statzsz‘zcal

ared.
(2) For other violations of this Chapter by employers and covered employers,
the admlnistrative penalties shall be as follows: For refusing to allow access to records
pursuant to Sectlon ﬁ@ 14.3¢5), $25.00 as to each worker whose records are in issue for |
each day that the violation occurs; for the fallure to maintain or retain accurate and adequate

records pursuant to Section 4. 3[0) M&(b) and for the fallure to make the annual reports repert.

of information requrred by OLSE pursuant to Secz‘zons_ 14.3(c) and 14.3(d), Seetion 14-3(8)-

Supervisor Chiu
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1| $500.00 for each week that t‘he violation occurs; for Vidlation of Section 14 4(d) (retal iation),

$100.00 as to each person who is the target of the prohibited action for each day that the

violation occurs and for any other violation not specmed in this subsection (e)(2) $25 00 per

day for each day that the VIolation occeurs. /

(3) The City Attorney may bring a civil action to recover civil penalties for the X
vrolations set forth in subsections (e)(1) and (e)(2) in the same amounts set forth in those
subsections and to recover the City's enforcement costs, inciudlng attorneys fees.

4) Amounts recovered under this Section shall be depostted in the City's

i Generai_Fund

4 The City Controller shall coordinate with the. Department of i?_ublic Hea.ith and OLSE.
to‘-prepare periodic re_ports on the impiem’lentation of this Chapter including participant rates,
any effect on services provided by the Departm_ent of Public Health, the cost of providing_ ”‘ _
services to the Health Access Program participants a.nd the economic impact of the Chapte"r's'
provisions. Reports shall be. prov1ded to the Board of Superwsors on a quarterly basrs for
quarters beginnlng July 1, 2007 through June 30, 2008, then every six months through June
30, 2010 Reports shall include specific information on any significant event affecting the

implementation of this Chapter and also inciude recommendations for i |mprovement where

needed in Wthh case the Board of Supervisors or a committee thereof shall hold a hearing

‘ 1 within thirty (30) days of receivmg the report to consrder responsive action.

(g) The Director of Public Health shall convene an advisory Health Access Working
Group to provnde the Department of Public Health and the Health Access Program with expert -

consultation and direction, with lnput on members from the Mayor and the Board of -

.Superwsors The Health Access Working Group shall be adwsory in nature and may provnde

-'the Health _Access Program with input on matters including: setting membership rates;

Supervisor Chiu _ :
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" desrgnlng the range of benefits and health care servrces for partICIpants and researchrng

utllrzatlon actuarles and costs.

(h) The Department of Publlc Health and the OLSE shall report to the Board of
Supervrsors by July 1 2007, on the development of rules for the Health Access Program and
for the enforcement and admrnrstratlon of the employer oblrgatrons under this. Chapter The
Board ofSupervnsors or a commrttee thereof shall hold a hearing on the proposed rules to

ensure that partlc:lpants in the Health Access Program shall have access to high quality and

‘Culturally competent services.

Sectlon 2 Effective Date Operatlve Date. ThlS ordlnance shall become effectrve

30 days from the date of passage. Thls ordinance shall become operatlve on January 1,

2012, S o

APPROVED AS TO FORM:-
DENNIS J HERRERA, City Attorney

By: (iﬁ%i;:;/

THOMAS/J OWEN
Deputy(Clty Attorney
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FILE NO. 111030

LEGISLATIVE DIGEST

| [Administrative Code — Health Care Security Ordin_ance]'_

Ordinance amending Sections 14.1, 14.3 and 14.4 of the San Francisco Administrative

. Code, and adding Section 14.1.5, to: 1) clarify that only expenditures reasonably
calculated to benefit the employee shall satisfy the employer expenditure requirements
of the Health Care Security Ordinance; 2) provide, in the alternative if triggered by court
action, that only amounts actually paid to provide employee health care services shall

- . satisfy the employer expenditure requirements of the Health Care Security Ordinance;
3) require employers imposing surcharges to pay for the required expenditures to
report certain information to OLSE in connection with the surcharge; 4) add an
employee notification requirement; 5) modify penalty provisions; and 6) set an
operative date. ' - : S ~ -

- Existing Law -

. The City's Health Gare Security Ordinance ("the HCSO" or "the Ordinance"), codified -
as Chapter 14 of the San Francisco Administrative Code, requires, among other things, that
certain employers make "health care expenditures” on behalf of certain of their e’mployees_. '

The City may impose a number of sanctions on employers who fail to make‘th’e_ _
required expenditures, including administrative fines. The fines may reach up to one-and-
one-half times the amount of the missed expenditures, plus 10 percent interest, not to exceed
-$1,000 per week for each employee. : - :

Amendments to Current Law

.. . The proposal would amend the Health Care Security Ordinance to clarify that a “health
care expenditure” only includes an-expenditure that is "reasonably calculated to benefit the
employee." If an expenditure is set up so that the money may at some point be returned to
the employer, the expenditure would only satisfy the requirements of the Ordinance if the
money remained available to the employee for reimbursement of health care expenses for at

.least one year from the date of the expenditure. If the employee left the job, voluntarily or
involuntarily, the money would have to remain available for at least 90 days.. -
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Under the proposal, if an employer covered by the Ordinance successfully sued to
prevent enforcement of the new provisions regarding what constitutes a "health care
expenditure” discussed above, a different rule would apply. In that case, a “health care

“expenditure” would only include an amount that (1) was actually paid by an‘employer to an
employee or to a third party on behalf of the employee; and (2) could not be returned to the
employer. Unused amounts in the employee's reimbursement account would have to carry
over from quarter to quarter and from year to year and remain available to the employee, even

~ after the employee changed jobs. -An employer could recover unused amounts paid out for
~ the purpose of reimbursing future health care services if (1) the employee no longer worked
for the employer and had not made a claim for reimbursement. from the funds for 18 months;

or, (2) the employee had died.

The proposal would add a requirement that employers provide their employees with a
written explanation, prepared by OLSE, of what an employee's rights are under the Health
Care Security Ordinance and what an employer's duties are. The proposal would also require
the employer to provide a quarterly written summary to employees if the employer made
payments to a reimbursement account to satisfy the requrrements of the Ordrnance

Under the proposal, an employer who imposed a surcharge on its customers to pay for
the health care expenditures required under the Ordinance would be required to report to
OLSE each year on how much money the employer collected from the surcharge and on how
much money the employer spent on employee health care. If the amount collected from the
surcharge was more than the amount spent on employee health care, OLSE could refer
potential cases of consumer fraud to the appropriate authorities.

, Finaily, the proposal would revise the amount of administrative fines that the City may

“impose for failure to make health care expenditures required under the Ordinance. The
proposal would retain the provision that City may impose fines in an amount up to one-and-
one-half times the amount of the missed expenditures, but would reduce the cap to $1,000
per quarter (rather than per week) for each employee. The proposal would also eliminate the
interest on the penalty amount. Other remedies and corrective actions available to enforce
the Ordinance, including restitution to empioyees would remain unchanged.

The proposal would become operative on January 1, 2012.
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SMALL BUSINESS C_OMM.IS\S'I.O‘N o CITY AND COUNTY OF SAN FRANCISCO
OFFIEE OF SMALL BUSINESS EDWIN M. LEE, MAYOR

October 12,2011

Ms. Angela Calvillo, Clerk of the Board
Board of Supervisors
City Hall room 244
-1 Carlton B. Goodlett Place
San Francisco, CA 94102-4694

_ Re: File No. 111030 [Administrative Code- Health Care Security Ordinénce]‘
Small Business Commission Recommendation: Appreval
Dear Ms. Cali/i_lloz

- On October 3 , 2011, the Small Business Commission (SBC) voted 6-0 to reéomxﬁend that the Board of
Supervisors approve BOS File No. 111030." _ ' , :

The SBC recognizes that modifications to the Healf_h Care Security Ordinance. (HSCO) are necessafy and

the Commission s,uppOrts this legislative approach to fixing this issue. '

The HSCO was enacted just prior to one of the worst economic crises in recent history. The use of health
reimbursement accounts on an‘accrual basis and their cash flow management characteristics have been a
key factor in preventing the ordinance from negatively affecting jobs, especially in the hospitality and
restaurant industries. ' ' T , '

' “Although available data shows that only 7% of health care expenditures are spent on reimbursement

accounts, figures also show that 29% of employers use reimbursement plans as a full or partial means of

complying with the HCSO. Of the 29% of businesses that use reimbursement accounts, a majority of '

. these businesses use health reimbursement accounts to supplement a primary expenditure, most cases
likely being a health insurance plan. Therefore, nearly 1/3 of businesses in the City of San Francisco

“utilize these accounts, demonstrating that any changes must be enacted after careful consideration and with
cautiomn. ' ' ' ' ' ' ‘

The SBC noted the following items when voting to support File No. 1 1 103 0: )
Accrual A_c‘countiﬁg |

The Commission finds that an accrual mét_hod isa more»apprcipr»iate direction and is a key factor in the
Commission supporting this proposed ordinance over earlier proposals. A

According to the Office of Labor Standards and Enforcement (OLSE), thé total reimbursement account
expenditures are $62 million per year. Ofthis, $50 million is currently not being utilized by employees. A
Cash trust accounting mandate would legislate this into a $50 million reduction in economic activityin
San Francisco. The proposed accrual based accounting mandate however, will allow businesses to budget
and maximize cash flow Sptions that work for their individual businesses. Remaining consistent with the
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OFFICE OF SMALL BUSINESS . ‘ EpwiN M. LEE, MAYOR

San Francisco Health Plan, this accrual accounting policy, along with other provisions in the ordinance,
may lead to an additional $20-25 million dollars being retained in the San Francisco economy versus
earlier proposals, should the same level of ut1hzat1on as the City administered plan be realized over the
upcoming years. ‘

In summary, the accrual based policy also provides equal access to employees, while allowing businesses
:maintain their delicate cash flow needs. The accrual method is keeping businesses operating and is

keeping people employed.
Definition of Expenditure and Business Budgeting

A system of a quarter rolling benefit, where funds will accumulate for at least four consecutive quarters,
will allow for accumulation of funds for employees while at the same time allowing businesses the
adequately budget and prepare for the costs associated with providing these accounts. Proponents of
amending the legislation commonly refer to the “January Problem™ and this ordinance will address this
concern. At the same time, this will allow businesses to budget their expenditures on a yearly basis, rather
than relying on the attrition of employees as under earli_ér proposals. Furthermore, the provision which
will revert to language included in a proposal by Supervisor Campos demonstrates prudence and the
Commission finds that this inclusion will both deter litigation and will also provide prudence should

- litigation occur and be successful. :

Customer Surcharge Reporting

The Commission recognizes eoncerns over customer surcharges and in supporting this ordinance, the
Commission supports. the policy intent of Supervisor Chiu’s mandate to require businesses to report on an
annual basis the amounts collected from these surcharges. The Commission reminds policy makers that in
addition to a healthcare mandate, businesses are subjected to additional “only in San Francisco” fees
including mandatory sick time and higher minimum wages. Businesses often use similar language on
checks to help offset these add1t1onal mandates.

' E‘mployee Notification and Usage

Consistent with our response to previous proposals, The SBC finds that requiring notification of _
reimbursement account benefits provided under the HCSO is a very important right that workers should be
entitled to. The Commission determined that the increased notice will lead to additional utilization of the
reimbursement accounts, without leading to an immediate $50 million impact on the economy. The San
Francisco Health Plan, in administering Healthy San Francisco reimbursement accounts, has demonstrated
that increased notice and outreach has led to 1mproved utilization of these accounts.

It is important to note that the San Francisco Health Plan’s usage rates took several years to reach the
50+% reimbursement rate now realized. The employee reimbursement account usage tate has increased
steadily as noted in the data below, as provided by the San Francisco Health Plan:

F iscal Year 2007-08 less than 1% (one quarter only)
Fiscal Year 2008-09 10% (average for four quarters)
Fiscal Year 2009-10 39% (average for four quarters)
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SMALL BUSINESS COMMISSION _ CiTy AND COUNTY OF SAN FRANCISCO
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‘ Fiscal Year 2010-11 55% (average for three quarters)

Should the reimbursement rates steadily improve under the proposed ordinance, it is likely that significant
improvements in usage will occur, gradually increasing and allowing businesses to absorb and ’
accommodate the impact over a several year period. '

Additional Comments by the Commission:

‘The SBC does nbt sﬁpport employers that are intentionally structuring their HRA accounts to limit their

use. Remaining consistent with our responses to previous similar legislation, the Commission
‘recommends that as a policy direction, that the Board of Supervisors give OLSE the tools to beiter collect
data to show how pervasive the practice of denying or withholding benefits to employees. - This
information, which can be collected on annual statements, employee and employer interviews and through
other methods, can be used in future discussion on the HSCO, including discussions that take place
leading up to and preparing for the national health care reform mandates. Data should be collected yearly
-and reported to the Mayor, Board of Supervisors and Small Business Commission. Should usage rates not
increase, similar to the increase over three years that the San Francisco Health Plan realized, then the
Mayor and Board of Supervisors may wish to revisit this policy and consider further revision and changes.

- The Commission suppoits continued discussions and engagement by all parties to come up with a

solution that works for both workers-and employers. The SBC is confident that this can be
accomplished and welcomes further discussions on this matter over the upcoming weeks and months. -

. Sincerely, -

Regina Dick-Endrizzi
Director, Office of Small Business

cc. Members of the[Bdard éf SleerQisors Government Audit and Oversight Committee
Jason Elliott, Mayor’s Office : o
Donna Levitt, Office of Labor Standards Enforcement
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" INTRODUCTION FORM

By a member of the Board of Supervisors or the Mayor -

Time Stamp or
Meeting Dite *

Ihereby subh;it the following .itcm for introduction:

&

1. For reference to Committee: :

~ An ordinance, resolutlon motion, or charter amendment
. Request for next printed agenda without reference to Comrmttee
. Request for hearing on a subject mater at Committee:
. Request for letter beginning “Supcmsor
. City Attomey request
Call file from Committee

inquires...”

Budget Analyst request (attach written motion).
Substitute Legislation ' File Nos.
- 9. Request for Closed Session
10. Board to Sit as A Committee of the Whole E
11. Question(s) submitted for Mayoral Appearance before the BOS on

© N W

DDDDDDDDDD

Please check the appropriate boxes. The proposed 1eg151at10n should be forwarded to the
following: .

D Small Business Cornmlssmn - [:I , Youth Commission
1 Ethics Comnnssmn L] _ Plahning Commission

D Building Inspection Commission ' '

Note: For the Imperative Agenda (a resolution not on the prmted atrenda), use a different form ]

Sponsor(s): -Supervisor David Chiu

Sub] ect: Adm1mstrat1ve Code - Health Ca.re Security Ordmancc

The text is hstcd below or attached
See Aftached. -

/ 7
Slgnature of Sponsormv Supervisor: ang‘f

For Clerk’s Use Only:

'Corrmon/Supervisors Form Revised 05/19/11
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