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AMENDED IN COMMITTEE
- 1/15/2020
FILE NO. 191203 o ORDINANCE NO.

4 [Authon'zmg Agreements - Purchase of Electricity and Related Products and Services for

CleanPowerSF - Public Utilities Commlssmn Walver of Certam Admlnlstratlve Code and
Environment Code PFOVlSlonS]

Ordlnance delegatmg authority under Charter, Sectlon 9. 118 to the General Manager of|

the Public Utilities Commission to enter into agreements wnth terms in excess of ten

" years or requiring expendltures of $10,000,000 or more for power and related 'products

and services required to supply San Francisco’s community choice aggregation .
program, CleanPowerSF, snbject to specified conditions; authorizing the use of pro

forma agreements for the purchase and sale of power and related products; and

.authorizing .deviations from certain contract requirements in the Administrative Code

" ahd the Environment Code.

NOTE: Unchanged Code text and uncodified text are in plain Anal font.
‘Additions to Codes are in Szngle—underlzne zz‘alzcs Times New Roman font.
Deletions to Codes are in
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethrough-Arial-font.
Asterisks (* * * *)indicate the omission of unchanged Code
subsectlons or parts of tables.

Be it ordained by fhe People of the City and County of San Francisco:

Seo’non 1. General Baokground
(a)  State law allows cities and counties to develop Community Choice Aggregatlon
(CCA) programs, through which local governments supply electricity to serve the needs of

participating customers within Jtheir'j'urisd.i.c’tions. while the existing utility. continues to provide

. services such as customer billing, transmission, and distribution.

(b)  The City has elected to imnlement a CCA program to provide SanFrancisco

residents and businesses the option to receive cleaner, more sustainable electricity at rates

Public Utilities Commission
BOARD OF SUPERVISORS - , Page 1
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comparable to PG&E’s rates. See Ordin'anoe Nos. 86-04, 147-07, 232-09, 45-10, 200—12, and

- 78-14; and Resolution Nos. 348-12, 331-13, and 75-15.

(c) in May 2016, the San Francisco Public Utilities Commission (PUC) launched

CleanPowerSF with initial service to almost 8,000 accounts. In July 2019‘,. PUC completed the

| final phasé of customer enrollment. CleanPowerSF now serves over 400,000. aqcouhts. As

required by State law fdr all CCA programs, customers are given several opportunities fo opt
out of CleanPowerSF service. :

(d) CleanPowerSF currently offers two levels of supply service: Gree‘ni the default .
service taken by more than 98% of customers, which 'cbntains at least 40% renewable and
80% gree,nhdtjse—ga.s free enérgy; and SupérGreen, a premium option selected by 1.6% of
customers, which offers 100% renewable and greenhouse-gas free'energy.

(e) The goéls of CleanPoweréF are to provide affordable and reliable electricity
services, cleaner energy alternatives advanci'ng' the City’s Greenhouse Gas reduction goals,
investment in local renewablé energy projects and jdbs, and long-term rate and fihancial
stability. | | |

) City law requires standard. contract provisions to proteqt the City’s interests,
ensure accountability, and promote important social values. In Ordinance Nos. 75-15, 223-
15 and 8-18, the Board of Supervisors authorized the PUC to use certain pro forma contracts
for procurement of energy and energy-related products and deviéte from certain otherwise |
applicable contracting requirements, subject to speéiﬂed conditions. The Board also

delegated authority to the PUC General Manager (General Manager) to enter into agreeménts

- with terms in excess of ten years or requiring'expenditures of $10,000,000 or more, subject to

specified conditions.

Public Utilities Commission . ) _
BOARD OF SUPERVISORS _ - Page2
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Section 2. 'Background: Short-term Contracts for Electricity and Eleotricity—reléted

‘Products.

(a)  Tosecure the bést possiblé prices and terms, PUC needs to engage, in an
expedited time frame, in a continual process of ‘procuring poWer and simultaneously
negotiating a mix of short-term éontraots for a diverse supply of electricity and electricity- '4
related products with multiple suppliers.

(b)  Thewholesale energy markets are highly dynamic and complex wit'h‘- multiple
market participants competing for energy supplies. To be competitive and to obtain the lowest
cost supplies for their customers, participants must be able to execute contracts for supplies

in very shor’t time frames, sometimes within days of receipt of the offer to purchase or sell the’

‘energy supplies.‘

(c) All energy market participants 'LvJse industry—standard pro forma‘contraots; many '.
public and private utilities'and energy suppliers will not execute energy transactions with |
térms undeffive years using ‘any contract o"[her"t'han the industry-standard pro forma
contracts, Using these agreements facilitates negotiations by focusing the parties on the.
elements that are most likély to differ from one transaction to another: price, quantity, Iogatidn,

and duration. These pro forma contracts provide standard terms and conditions that address

. common issues, but allow parties to determine which provisions to include in a particular -

contract.

Section 3. Results of Solicitation for Long-term Renewable Energy Contracts for

CleanPowerSF. ‘
(@ The PUC issued a Request for Oﬁers in September 2019 (20:19 RFO) seeking
bids for energy, environmental attributes, and capacity from new or existing eligible renewable

resources Io'Cated in Northern California, for contracts of up to 25 years in duration. The RFO

Public Utilities Commission
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~ stated a.preferenoe for projects located in the nine-county Bay Area and invited bidders to

propose energy storage projects that are stand-alone or co-located with a~renewabie energy
facility. A copy of the renewable energy RFO is on file with the Clerk of the Board of
Supervisors in File No. 191203. | '

(b) The PUC received more than 43 bids from 13 different companies, for supplies
from 16 different renewable energy generation and energy storage reso:urces. After the
evaluation team reviewed the bids to determine compliance with minimum qualifications and
criteria specified in the RFO, the PUC shortlisted bidders for further consideration and .
possible negotiations The shortiisted bidders are: Candeia Renewables LLC; EDF

.Renewables, Inc; E ON Climate & Renewables North America LLC; Intersect Power; LS
Power Development; NextEra Energy Resources Deveiopment, LLC; Recurrent'Energy

Development Heldings, LLC; Solar Frontier Americas, Inc.; and TGP Energy Management,

LLC.

(¢)  The RFO invited the bidders o submit proposals for community benefits to be
invested in San Francisco and/or the county in which the renewable prpjeot is or wiil be
located. Community Benefits are firm commitments on the part of.t.he bidder to be delivered to
the community during the term of the contract in accordance with the PUC’s 2011 Community
Benefits Policy and 2009 Environmental Justice Polioy; which direct the PUC and its par’mer
firms to be a good neighbor to all who are directly impacted by its activities and investments.

(d) In its regular meeting of October 22, 2019, the PUC Commission approvedthe '
pool of quahfied bidders for energy supply contracts referenced in subseotion (b) above, and
authorized the General Manager to negotiate energy suppiy Contracts with one or more of
those bidders, and to execute one or more contracts, subject to the following conditions

(1)  the total oost of the executed contracts is consistent with the rate-setting.
meth.odology adopted by the Commission in Resolution 15-0112;

Public Utilities Cemmiesion , ‘
BOARD OF SUPERVISORS : . ) ' Page4
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. (2) the renewable energy suppliedunder a contract pursuant to the
renewable energy RFO is from resources located in Northern California;

- (3) the counterpartres to any contract must malntam an acceptable credit
rating or provrde equwalent credit support or performance assurance for the duration of the
contract through an acceptable credit mechanl_sm, |

4) -the total combined volume Qf pdwer procured under contracts pursuant to
the renewable energy RFO shall not exceed 350 megawatts per year‘

(5) the duratlon of any contract under the renewable energy RFO shall not:
exceed 25 years, unless the Commission approves a contract extension; and

(6)  the fotal oost of all energy supply contracts under the renewable energy

‘RFO shall not exceed $35 mllllon per year.

(e)  PUC expects to negotiate contracts with one or more of the bidders identified in
subsection (b) above, for renewable energy and energy storage projects and to make
purchases under one or more of the contracts after approvals and final pricing. PUC

anticipates that delivery of -energy from the executed contracts will begin in 2021. The

‘General Manager will not execute any contracts unless the conditions specified by the PUC

Commission have been satisfied, including requirements for program rates. Final program
rates will provide for program cost recovery, including energy procurement and administrative

and financial costs of program implementation.

Section 4. Grant of Authority to Use Industry Standard Pro Forma Power Contracts.
As approved in Ordinance Nos. 75-15,-223-15, and 8-18; and forthe reasons stated
therein in addition to the reasons stated above, for purchases of energy and related products

and services necessary to provide service, the Board of Supervisors, as stated in subsection

Public Utilitles Commission .
BOARD OF SUPERVISORS ) ’ . Page 5
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(c) below, _aUthorlzes the use of the foll,owlng standardized contracts that deviate from the
City’s contract forms for the purohase of energy and energy-related products. |

(@) Western System Power Pool (WSPP) Agreement. The WSPP is a group of
more than 300 publloly—owned and prlvate utilities, CCAs, and energy traders, including
Alameda Municipal Power, the City of Palo Alto, the City of Rosevrlle the Sacramento
l\/lunrcrpal Utlllty District, and Srlloon Valley Power all of which operate publroly -owned utilities.

The City, through PUC, is a member of the WSPP. The WSPP has developed an agreement

\ that sets forth standard terms and conditions for thepurchase and sale of power and related

products and services. A copy of the current WSPP agreemen‘t is on‘ﬂle-with the Clerk of the

Board of Supervrsors in File No. 191203, and is rncorporated herein by reference as though

- fully set forth. The WSPP agreement has been approved by the Federal Energy Regulatory

Commission (FERC). The WSP'P agreement is periodically updated and modified subject to
the approval of FERC. The Board of SuperVisorS authorized the use of the WSPP agreement

to procure electricity and related products in Ordinance Nos. 75-15, 223-15, and 8-18.

(b) The Edison Electric Institute (EEl) Master Agreement The EEI, in collaboratron

with more than 80 member utilities, power marketers, power generators, and customer

' representatlves, developed an agreement that sets forth standard terms and conditions for the

purchase and sale of power and related products and services. The EEI agreement is
updated as needed to reflect market changes A copy of the current EEI agreement is on file
wrth the Clerk of the Board of Supervisors in File No. 191203 and is incorporated herern by
reference as though fully set forth. The Board of Supervrsors authorized the use of the EEl
agreement in Ordinance No. 75-15, 223-15, and 8-18.

() The Bo’ard- of Supervisors authorizes the use of the WSPP agreement and the

EE] agreement for the purchase and sale of energy and related products and services that do

Public Utilities Commission
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not exceed five years, notwithstanding that the terms of those agreement's rﬁay deviate from’

‘the City’s standard contract terms; and the Board of Supervisors authorizes modifications to

the form agreements so long as such modifications, in the judgment of the General Manager

and the City Attorney, do not materially decrease the City’s rights or materially increase its

~ liabilities.

Section 5. Grant of Authority to Use City Pro Forma Power Contracts.

(@) The PUC has developed lts own standardlzed oontract forms for short- and long—
term contracts for energy and related products and servrces ‘combining standard industry
terms with key City requrremenl:s Ordmance Nos 75-15, 223 15, and 8- 18 authorized the -
use of form agreements developed by PUC for CleanPowerSF purchases. Each of these
form agreements is on file with the Clerk of the Board of Supervisors in File No. 191203 and is
incorporated hereln by reference as though fully set forth: |

(1) Renewable Power Purchase Agreement; and
(2)  Power l3urchase and Sale Agreement;

. (b)  The Board of Supervisors approves the pro forma contracts referenced in
subséctions (a)(1) and (2) above, developed by PUC for the purchase of power and related
products and services, notwithstanding that the terms of those'agreemerrts may deviate from
the City’s standard contract terms; and the Board of Supervisors authorizes modifications to
the pro formaicomrac‘rs so long as such modifications, in A‘rh.e judgment of the Gen-eral
Manager and the City Attorney, do not materiall-y deorease the City’s rights or materially

lnorease its liabilities.

Public Utilities Commission . . , .
BOARD.OF SUPERVISORS ' ' : : Page 7
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Section 6.  Waiver of Certain Contraot»_ReIated Réquiréments in the Administrative

“Code and the Environment Code.

(a) Where the General Manager finds and documents in writing both that the
fransaction represents the best dpportuhfty avéilable to the City to obtain essential services
and products in a manner beneficial to the City, and that it is not feasible to add all standard'
City cvontract,provisions to the agreement, the Board of Supervisors hereby grants waivers of
the fbllowing standard contract provisioné for transactions using the WSPP, EEI, or City pro |
forma agreements to the extent found necessary by the General Managér, and provided the
General Manager ﬂndé such waivers to be reasonable and in t_hé- public interest:

4 | (1) Implementing the‘MacBride Principles (Administrative Code Chapter |
12F); |
’ (2)°  Increased partioipatio'n' by small and micro local'businesses in City
Contraé‘ﬁs (Adminiétrative Code Chapter 14B); | |
| (3)  The competitive bidding requirement (Administrative Code Section 21 .'1);
(4) - Firstsource hiring requirements (Administrative Codé Chapter 83); and
(5)  The tropical hardwood and virgin redwood ban (Environment Code
Chapter 8). ‘ | |
| (b) 'Where‘ the General Manéger‘findsand documents in Writing both that the
agreement represents the best Qpportunity available to the City to obtain essential services
and products in a manner beneficial to the City, and that it is not feasib‘l'e to add all standard
City contract prov_isioﬁs to the agreement, the Board of Supefvisors Waives the requirement to
include in-the agreemeht references to the following City Code provisions to the éxtent found
necessary by the General Manager, and finds such waivers to be reasonable and in th.é public

interest:

Publi¢ Utilities Commission ;
BOARD OF SUPERVISORS . " o . Page 8
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(1) Public access to meeting and records of non—brofit organizations
(Administrative Code Section 12L); o -
- (2) Sweatfreé‘Contracting’(Administrative Code Section 12U.4); and
~(3)  Food service waste reduction (Environment Code Seétion 1605).
(c)  The waivers specified in this Section 6 shall apply only to contracts which

include language requiring compliance with all applicable federal, state, and local laws;

Section 7. Community Benefits in 2019 RFO.

- The éoard of Superyisbrs finds that the Community benefits compon’eﬁt of the 2019
RFO for renewable energy supplies is reasonable and beneficial to the City and authorizes its
inclusion in'contrécts, where the General Manager deems feasible an'd appropriate, so long
as the(PUC Commission finds, in a public meetin.gv, that the community benefits compohen’; is

reasonable énd serves a utility-related purpose.

Section 8. Delegation of Authority Under Charter Section 9.118 to the PUC General

Manager.

Pursuant to its éuthority under Charter Section 9.118, the Board of Supervis'ors

delegates authority to the General Manager to enter into the following contracts:

'(a) . Forrenewable energy and energy storage supplies for CleanPowerSF from '

bidders selected by competitive solicitation as described above in Section 3 of this ordinance,

‘ using contracts with terms in excess of 10 years or requiring expenditures of $10,000,000 or

more including amendments to such agreements wi’gh an impact of greater-than $500,000,

subject to the following conditions:

(1) The total cost.of the contracts with terms from 1 to 25 years shall not

exceed $35,000,000 pef year.

Public Utilities Commission . .
BOARD OF SUPERVISORS . o , Page 9 .
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(2) . TheCity's péyment obligations shall be special limited obligations of {he
Clty payable solely from the revenues of CleanPowerSF | | B

(3) Al oondl’uons estabhshed by the PUC Commlssmn shall be met mcludmg
but not Ilmlted to requirements regardmg program rates, program expansion, and electncnty

portfolio Content so long as the contract term does not.exceed 25 years, inclusive of

extensions, and subject to the conditions specified above in Section 3.

(b)” The PUC shall submit annual reports to the Board of Supervisdrs that include -
annual costs for CleanPowerSF operations, the rates charged by the PUC to CleanPowerSF

customers to recover costs, and a comparison of CleanPowerSF rates fo PG&E rates.

Section 9. Effective Date.

This ordinance shall become effective 30 days after enactrhent. Enactment occurs
when the Mayor signs the ordihancé, the Mayor ret.u'rns the ordinance unsigned or does not
sign the ordinance within 10 days of receiving lt or the Board of Supervisors overrides the

Mayor's veto of the olrdinancé.

APPROVED AS TO FORM:

- DENNIS J. HERRERA, Clty Attorne
By:

THERESA CHO
Deputy City Attorney

Public Utilities Commission . ‘
BOARD OF SUPERVISORS : : Page 10
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'AMENDED IN COMMITTEE
| | 1/15/2020
FILE NO. 191203

LEGISLATIVE DIGEST

[Authorizing Agreements - Purchase of Electnc:lty and Related Products and Services —
Public Utilities Commnssron]

. Ordinance delegating authority under Charter Section 9.118 to the General Manager of the

- Public Utilities Commission (PUC) to enter into agreements with terms in excess of ten years
or requiring expenditures of $10,000,000 or more for power and related products and services
required to supply San Francisco’s commumty choice aggregation program, CleanPowerSF,
subject to specified conditions; authorizing the PUC to use pro forma agreements to purchase'
and sell electricity and related products and services; and authorizing the General Manager of
. the PUC in such agreements to deviate from certain otherwnse appllcable contract
requ1rements under speolﬂed circumstances.

Existing Law

Section 9.118(b) of the Charter requires approval by the Board of Supervisors for agreements
with an expected term longer than ten years or requiring expendltures of 10 million dollars or
more. :

The San Francisco municipal codes contain many Contractlng requirements for the-
procurement of goods and services. In certain instances, the Board of Supervisors may
exempt contracts from these requirements via ordinance.

Amendments to Current Law

This ordinance would not amend current law.

Authority Granted

This ordinance would delegate authority to the General Manager of the Public Utilities
Commission (PUC) to enter contracts for renewable energy and energy storage that exceed
ten years in duration or cost $10 million or more for the PUC’s community choice aggregation
program, CleanPowerSF. The ordinance makes this approval subject to several conditions,
including the following: the total costs of the contracts is consistent with the PUC's rate setting
methodology; the contracts are for renewablé enhergy and energy storage resources; the total
combined volume of power under-the contracts does not exceed 350 megawaltts per year; the
duration of any individual contract does not exceed 25 years, inclusive of contract extensions,
and; the total cost of the contracts does not exceed $35,000,000 per year. The procurement
authority granted in this ordinance is limited to renewable energy contracts resulting from an
August 2019 request for offers issued by CleanPowerSF - '

To support the PUC’s municipal electric utility and CleanPowerSF, this ordinance also
authorizes the PUC to use two industry standardized agreements — the Western Systems

BOARD OF SUPERVISORS ' »9, 98 Page 1
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1/15/2020
FILE NO. 191203

Power Pool Agreement and the Edison Electric Institute Master Agreement — and the City’ s
own pro forma power purchase agreements for the purchase and sale of electricity and

. related products and services. The ordinance would also allow the General Manager of the
PUC to waive certain Gity contracting requirements. for these pro forma agreements if it is not
feasible to include those requirements in these pro forma agreements and subject to specified
condmons

Background Information

The City, acting through the San Francisco Public Utilities Commission (PUC), has
implemented a program called CleanPowerSF. Under this program, the City provides
electricity to participating customers at prices similar to PG&E'’s prices. PG&E continues to
deliver the energy. In 2018, CleanPowerSF’s Green product delivered 48 percent renewable
energy and the Supergreen product delivered 100 percent renewable energy. This program is
authorized by state law. See, e.g., Public Utilities Code § 366.2.

The PUC first launched CleanPowerSF service in 2016. To prepare for that |mt|al launch and
subsequent expansions of CleanPowerSF service, the Board of Supervisors approved similar
ordinances granting purchasing authority. See Ordinance Nos. 75-15, 223-15, and 8-18.
CleanPowerSF currently serves over 400,000 customers and offers service throughout all of
San Francisco. The costs of CleanPowerSF contracts will be paid by revenues from the
customers participating in the program. ' ,

n:\legana\as2019\2000118\01399522.docx

- . BOARD OF SUPERVISORS Page 2
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BUDGET AND FINANCE COMMITTEE MEETING : r . JaNUARY 15, 2020

ltem 4 . Department: - _
File 19-1203 Public Utilities Commission (PUC)

Legislative Objectives '

s The proposed ordinance would allow the SFPUC to (1) enter into contracts with up to nine
providers of renewable energy products that have terms of up to 25 years and have a
combined annual cost of up to $35 million using standardized power contracts- without
further Board of Supervisors’ approval and (2) waive certdin standard contractmg
provisions requ1red by the City’'s mumupal codes for such contracts.

Key Points

e |n August 2019, the SFPUC released a Request for Offers (RFO) seekmg proposals for sale
and purchase of renewable energy sources to help it meet State and local energy mix
goals. The SFPUC evaluated proposals and developed a short list of ten qualifying projects
from nine contractors. Of the ten projects, eight are solar or solar and energy storage; one
is wind, and one is for energy storage. The proposed ordinance only applies to contracts
for proposals that-were part of this RFO. .

» According to Mr. Michael Hyams Dlrector of CleanPowersSF, delegating contract author!ty i
and using industry standard contracts provides CleanPowerSF with flexibility to allow it to
obtain the best pricing for its customers as it competes with other energy providers to
contract for a limited number of renewable energy projects. .

Fiscal Impact

e . Under the proposed ordinance, the combined cost of the contract amounts cannot total
more than $35 million per year without further Board of Supervisors’ approval. According
~ to Mr. Hyams, the $35 million annual cap is based on the expected cost of the coritracts. .
Payment for all contract costs would be from CleanPowerSF rételpayer revenues.

Policy Consideration

{ e Because the proposed o.rdinance waives (1) standard contracting provisions requlred by
the City’s municipal codes, and (2) the Board of Supervisors authority under Charter
‘Section 9.118, authorizing the SFPUC to enter into contracts longer than ten yours or in an
amount of $10,000,000 or more without further Board of Supervisors approval, approval
of the proposed ordinance is a policy matterfor the Board of Supervisors.

Recommendatlons

e Amend Sections 8 {a) (1) and 8 (a) ( )} of the proposed ordinance to c!arn‘y that any
contract modification extending the contract term in excess of 25 years requires Board of
Supervisors’ approval.

| @ Approval is of the proposed ordinance is a policy matter for the Board of Sup’ervisors.

" SAN FRANCISCO BOARD OF SUPERVISORS : - Co BUDGET AND LEGISLATIVE ANALYST
' 16 ' -
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City Charter Section 9.118(b) states that any contract entered into by a department, board or
commission that (1) has a term of more than ten years, (2) requires expenditures. of $10 million
or more, or (3) requires a modification of more than $500,000 is subject to Board of Supervisors
approval. ' '

City Charter Section 2.105 states that all legislative acts shall be by ordinance, approved by a:
majority of the members of the Board of Supervisors. :

State law allows local governments to form Commutiity Choice Aggregators (CCA), which are
government operated retail electricity programs that supply electricity to their customers, State
law requires CCA customers to rely on investor owned utility distribution infrastructure.” The
SFPUC's CleanPowerSF program is a CCA that provides electricity generation service to
residents and businesses in San Francisco and relies on PG&E distribution infrastructure to
deliver power to its customers. CleanPowerSF was launched by the SFPUC to provide affordable
and reliable electricity service, cleaner electricity alternatives, local renewable projects and
jobs, and long-term rate and financial stability. ' A '

According to the audited Annual Audited Financial Statement for FY 2018-19, CleanPowerSF
revenues are sufficient to cover its operations.

State and Local Energy Mix Goals . -

The State’s Renewable Portfolio Standard (RPS) requires retail electricity providers to maintain
a minimum percent of electricity sourced from renewable sources. RPS-eligible renewable
sources iriclude solar, wind, biomass, geothermal and small hydroelectric generation.
CleanPowerSF provides electricity from renewable resources and also from the SFPUC Hetch
Hetchy project. Exhibit 1 below shows the City's current and expected energy source mix
~ relative to the State’s.Renewable Portfolio Standard.

Exhibit 1: CleanPowerSF Renewable Sources

) . , 2018 2030
State Requirement © 33% 60%
CleanPowerSF 48%  >70%*

- *SFPUC is planning for CleanPowerSF to have at least 70% RPS-eligible renewable resources and 100% greenhouse
gas free energy by 2030. :

Source: SFPUC
As shown above, CleanPowerSF's energy mix included 48 percent from RPS-eligible renewable

sources, which exceeds the current State requirement of 33 percent. By 2030, the State will
require electricity providers to source 60 percent of their electricity from RPS-eligible

* Distribution infrastructure refers to infrastructure connecting customers to electricity, such as utility poles,
overheard wires, and underground connections to customers.

SAN FRANCISCO BOARD OF SUPERVISORS ' ’ BUDGET AND LEGISLATIVE ANALYST
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renewable resources. According to Mrt. Michael Hyams, Director of CleanPowerSF, the
enterprise is planning to achieve at least 70 percent of its electricity from RPS-eligible
renewable .sources and 100% from greenhouse gas free renewable resources by 2030.
According to Mr. Hyams, the contracts that are subject of the proposed ordinance will help
CleanPowerSF meet the City’s renewable energy goals and to. comply with State requwemenfs

2019 Request for Offers

In August 2019, the SFPUC released a Request for Offers (RFO) seeking proposals for sale and
purchase of renewable energy sources, with a preference for projects within the nine counties
that comprise the Bay Area. Projects must begin delivering energy between January 2021 and
December 2024. The 2019 RFO also solicited community benefit projects as part of bidder
proposals, The SFPUC evaluated? proposals from sixteen providers and developed a short list of
ten qualifying pro;ects from nine contractors. Of the ten projects, eight are solar or solar and
energy storage, one is wind, and one is for energy storage. Nine of the ten short list proposals
contain provisions-for community benefit projects. The short list contractors are:

-1. Candela Renewables, LLC

EDF Renewables, Inc.

E.ON Climate & Renewables North America, LLC
Intersect Power

LS Power Development

NextEra Energy Resources Development, LLC
Recurrent Energy Development Holdings, LLC
Solar Frontier Americas, Inc.

9. TGP Energy Management, LLC.

BN LA WN

Prior Board of Supervisors’ Authorization

In January 2018, the Board of Supervisors approved an ordinance that allowed the SFPUC to (1)
‘enter into cotitracts of $10,000,000 or more or 10 years or mote using standardized power
contracts; (2) enter into an agreement for credit and liquidity support with JPMorgan; and (3 3)
waive certain standard contracting provisions required by the City’s municipal codes, without
further Board of Supervisors approval (File 17-1172).

aDETAILS OF PROPGSED LEGISI.ATIQN—*—v—," -

The proposed ordinance would delegate authority to the SFPUC to enter into contracts without
* further Board of Supervisors’ approval for renewable energy and energy storage for proposals

that were part of the 2019 RFO described above. Such contracts may have a term of up to 25

years and the total cost of the contracts may not exceed $35 million per year in aggregate. -

? The evaluation panel consisted of SFPUC Staff in the Origination and Power Supply and Capital Finance divisions.
Community benefit proposals were assessed by the SFPUC Social Impact Partnership Coordinator, the SFPUC
Manager of Policy & Community, the Deputy Director of the Strategic Growth Council (a State. entity), and a
Program Fellow at the San Francisco Foundation (a non-profit).

SAN FRANCISCO BOARD OF SUPERVISORS ‘ - BUDGET AND LEGISLATIVE ANALYST
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According to. Mr. Hyams, requesting Board -of Supervisors’ approval of a pool of qualified
projects provides CleanPowerSF with flexibility to allow it to obtain the. best pricing for its
customers as it competes with other energy providers to contract for a limited number of
renewable energy projects. The proposed delegated contract authority will allow CleanPowerSF

to contract forrenewable energy more quickly and with more certainty relative to standard City. .. .~ .

processes,
SFPUC Commission Requirements

In October 2019, the SFPUC Commission similarly delegated contract- authonty to the SFPUC
General Manager under the following conditions:

a) thetotal cost of the executed contracts is consistent with the rate-setting methodology
adopted by the Commission in Resolution 15—01123

b) the renewable energy is supplied under a contract pursuant to the 2019 RFO

c) the counterparties to any contract must maintain-an acceptable credit rating or provide
equivalent credit support or performance assurance for the duration of the contract
through an acceptable credit mechanism

d) the total combined volume of power procured under'contract's pursuant to the
renewable energy RFO shall not exceed 350 megawatts per year

e) the duration of any contract under the 2019 RFO shall not exceed 25 years, unless the
SFPUC Commission approves a contract extension

f) ‘the total cost of alf energy supply contracts under the renewable energy RFO shall not
exceed $35 million per year

Sections 8 (a) (1) and 8 (a) (3) of the proposed ordinance should be amended to clarify that any
contract modification extending the contract term in excess of 25 years requires Board of
Supervisors’ approval. :

Contract Attributes

The proposed ordinance would also allow SFPUC to enter into contracts for purchase and sale
of power and related products and services with certain attributes that deviate from the City’s
contract forms. The contracts must be consistent with one of following standards:
a. Western System Power Pool® Agreement, approved by the Federal Energy
Regulatory Commission (FERC) (contract may be up to five years)
b. Edison Electric Institute® Master Agreement (contract may be up to five years)
Pro forma agreements developed by SFPUC for three types of energy supply,
combining standard industry terms with City requirements

® SFPUC Commission Resolution 15-0112 outlines the policy framework for CleanPowerSF rates, 4
* SFPUC is a member of the Western System Power Pool, which is a group of more than 300 publicly-owned and
pnvate utilities.

® Edison Electric Institute is the association that represents investor-owned electnc companies in the U.S. They

developed the master agreement in collaboration with 80 member utilities, power marketers, and customer
representatives. -

SAN FRANCISCO BOARD OF SUPERVISORS ' BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING . JANUARY 15, 2020

i Renewable Power Purchase Agreement
ii. Power Purchase and Sale Agreement

According to. Mr Hyams, using lndustry standard contracts will allow. CleanPowerSF to
: .partlcxpate competltlvely in the market for renewabie energy generat:on and s‘corage

Waiver of Standard City Contract Requlrements

The proposed ordinance would also waive the following standard contract and City code
provisions, upon the SFPUC finding and documenting that (1) the transaction/agreement
represents the best opportunity available to the City to obtain essential services and products
in a manner beneficial to the City, and (2) it is not feasible to add all standard City contract
provisions to the agreement.

a. Implementing the MacBride Prmuples (Admlmstratlve Code Chapter 12F)
increased participation by small and micro local businesses'in City contracts
(Administrative Code Chapter 14B)

The competitive bidding requirement (Administrative Code Section 21.1)

First source hiring requirements (Administrative Code Chapter 83)

The tropical hardwood and virgin redwood ban {Environment Code Chapter 8)
Public access to meeting and records of non- proflt organizations (Administrative
Code Section 121)

g. Sweatfree Contracting (Administrative Code Sectton 120.4)

h. Food service waste reduction (Environment Code Section 1605) -

=)

th D ol

According to Mr. Hyams, the City’s standard contract terms identified in the proposed
ordinance. are not standard electric industry terms and many energy sellers reject such
standard terms or will mark up the cost of the energy to account for what they may conSider a.
_ non-market condition and liability.

Reporting to the Board of Supervisors

As with the prior delegation of authority for contracting for renewable energy products, the
proposed ordinance requires annual reports to the Board of Supervisors that include annual
costs for CleanPowerSF operations, the rates charged by the PUC to CleanPowerSF customers
to recover costs, and a comparison of CleanPowerSF rates to PG&E rates.

fFlSCAL IMIPACT

Under the proposed ordinance, the total cost of the contract amounts cannot total more than
$35 million per year without further Board of- Supervisors’ approval. Payment for all contract
" costs would be from CleanPowerSF rate payer revenues.

Under the proposed ordinance, the cost of the contracts must be consistent with SFPUC’s rate
setting -methodology approved by the SFPUC Commission for CleanPowerSF. CleanPowerSF
rates must be approved by the SFPUC Commission and the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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BUDGET AND FINANCE COMMITTEE MEETING o - JANUARY 15, 2020

Because the proposed ordinance waives {1) standard contracting provisions required by the
City’s municipal codes, and (2) the Board of Supervisors authority under Charter Section 9.118,
authorizing  the ‘SFPUC to enhter into contracts longer than ten yours or in an amount of -
$10,000,000 or more without further Board of Supervisors approval, approval of the proposed
ordinance is a policy matter for the Board of Supervisors. ‘

1. Amend Sections 8 (a) (1) and 8 (a) (3) of the proposed ordinance to clarify that any
contract modification extending the contract termin excess of 25 years requires Board
of Supervisors’ approval. L .

2. Approval is of the proposed ordinance is a policy matter for the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS ‘ BUDGET AND LEGISLATIVE ANALYST
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EXHIBITS

The follows Exhibits constitute a part of this Agreement and are incorporated into the Agreement

by reference.

EXHIBIT A
. EXHIBITB.
EXHIBIT C
EXHIBIT D
EXHIBIT £
EXHIBIT F

EXHIBIT G-1

EXHIBIT G-2
EXHIBITH
EXHIBIT I

XHIBIT T
H

ES-N0-5-3.3- 8-S 4

EXHIBIT K

=

SELLER DOCUMENTATION OF CONDITIONS PRECEDENT
FACILITY DESCRIPTION AND SITE DRAWINGS
CONTRACT QUANTITY

INSURANCE COVERAGES

CONSTRUCTION START CERTIFICATION

QUARTERLY PROGRESS REPORT

COMMERCIAL OPERATION CERTIFICATION PROCEDURE
COMMERCTAL OPERATION CERTIFICATION

DELIVERY START DATE CONFIRMATION

FORM OF LETTER OF CREDIT

M ATON (TT AT T (TG
CAISQO CHARGE CODES

p e

BUYER AS SCHEDULING COORDINATOR
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POWER PURCHASE AGREEMENT
COVER SHEET

This Renewable Power Purchase Agreement (“Agreement”). is entered into between the City and
County of San Francisco, acting by and through its Public Utilities Commission, Power Enterprise
(“Buyer”) and , a (“Seller”), as of . (the “Execution Date™). The
Agreement shall include the exh1b1ts attachments, any written and’ fully executed supplements hereto, and
any designated collateral, credit support, or similar arrangement between the Parties.

A Transaction .
Product: Energy and associated Environmental Attributes and Capacity Attributes
Eicﬁl : . .
Address:
Expected Initial Capacity:

Contract Price:

Delivery Point:

Delivery Term:

Deliverability:
B. Milestones

Permitting Milestone:

Construction Milestone:

Maior Equipment Milestone:

Commercial Operatioﬁ Milestone:
C. Seller Collaferal:
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D. - Notices

Buyer: City and County of San Francisco, Seller:
acting by and through its Public Utilities
Commission, CleanPowerSE :
All Notices: All Notices:
525 Golden Gate Ave, 7th Floor Phone:
San Francisco, CA, 94102 Facsimile:
Attn: Contract Administration Email:
Phone: 415-554-4603 '
Facsimile: 415-554-3225 :
Federal Tax ID Number: 946000417 Federal Tax ID Number:
' DUNS Number:
Invoices: : Invoices:
Powerlnvoices @sfwater.org Attn:
Attn: Angie Lee Phone:
Phone: (415) 554-2451 Facsimile:
Facsimile: (415) 5543280 Email:
Email: Alee@sfwater.org
Attn: Daisy Ngan ‘
Phone: (415) 551-4528
Facsimile: (415) 554-3280
Email; Dngan @sfwater.org
Scheduling: » Scheduling: -
Attn: Sunita Jones Attn:
Phone: (415) 554-1575 Phone:
Email; SKJones @sfwater.org Facsimile:
PowerScheduler @sfwater.org Email:
Payments: ‘ Payments:
Powerlnvoices @sfwater.org Attn:
Attn: Angie Lee Phone:
Phone: (415) 554-2451 Facsimile:
Facsimile: (415) 554-3280 - Email:
Email: Alee @sfwatér.org
Attn: Daisy Ngan
Phone: (415) 551-4528
Facsimile: (415) 554-3280
Email: Dngan @sfwater.org -
Wire Transfer: - Wire Transfer:
BNK: BNK:
ABA (ACH): ABA:
ACCT: ACCT:
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Credit and Collections: Credit and Collections:

Attn: Rich Morales ' Attn:
Phone: (415) 551-2973 Phone:
Facsimile: (415) 487-5258 - Facsimile:
Email: Rmorales @sfwater.org Email:

With additional Notices of an Event of Default | With additional Notices of an Event of -

or Potential Event of Default to: ’ Default or: Potential Event of Default to:
Attn: Michael Hyams Attn:
Phone: (415) 554-1590 ' Phone:
Email: MHyams @sfwater.org Email:
3
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RECITALS

1. Seller intends to develop, finance, build, own and operate a powered generating facility
located in ; and, :

2. Buyer operates CleanPoweiSF, a community choice aggregator that serves retail customers in the City
- and County of San Francisco; and,

3,~Buyer is willing to-'pufchase, and Seller is willing to sell, the Product of the Facility, on the.terms and -
conditions and at the prices set forth in this Agreement.

NOW THEREFORE, in consideration of the rec1tals above and the following covenants, terms and
conditions, the Parties agree as follows:

ARTICLE 1: DEFINITIONS

* . AC: Alternating current,

- Administrative CAISO Charges: Has the meaning set forth in Section 5.6(e)(1).

Affiliate: With respect to any person, any other person (other than an individual) that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is under common control with, such
~person. For this purpose, “control” means the direct or indirect ownership of fifty percent (50%) of more

of the outstanding capital stock or other equity interests having ordinary voting power.
 Agreement: Has the meaning set forth in the Cover Sheet,

Ancillary 'Services: Has the meaning set forth in the CAISO Tariff.

Annual Forecast: Has the meaning set forth in Section 5 6(e)().

Applicable Law: Any statute, law, treaty, rule, tariff, regulation, ordinance, code, permit, enactment,
injunction, order, writ, decision, authorization, judgment, decree or other legal or regulatory determination
or restriction by a court or Governmental Authority of competent jurisdiction, including the CAISO, or any
~ binding interpretation of the foregoing, as any of them is amended or supplemented from time to time, that
apply to either or both of the Parties or the terms of the Agreement.

Automated Dispatch System: Has the meaning set forth in the CAISO Tariff. |

Availability Standards: The program set forth in Section 40.9 of the CAISO Tariff, as it may be amended,
supplemented or replaced (in whole or in part) from time to time, setting forth certain standards regarding
the desired level of availability for Resource Adequacy resources and possible charges and incentive
payments for performance thereunder.

Bankrupt: With respect to any entlty, such entity (a) files a petition or otherwise commences, authorizes
or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, insolvency,
reorganization or similar law, or has any such petition filed or commenced against it and such case filed
against it is not dismissed. within sixty (60) calendar days, (b) makes an assignment or any general
arrangement for the benefit of creditors, (c) otherwise becomes bankrupt or insolvent (however evidenced),
(d) has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect
to it or any substantial portion of its property or assets, or (¢) is generally unable to pay its debts as they fall
due.

Bid Cost Recovery: Has the meaning set forth in the CAISO Tariff,
Board of Supervisors: The Board of Supervisors for the City and County of San Francisco.

Business Day: Any day except a Saturday, Sunday, a Federal Reserve Bank holiday, or a City and County
of San Francisco holiday, between the hours of 8:00 a.m. and 5:00 p.m. local time for the relevant Party’s

1 CleanPowerSE Renewable PPA 2019
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principal place of business. The relevant Party, in each instance unless otherwise specified, shall be the
Party from whom the notice, payment or delivery is being sent and by whom the notice or payment or
delivery is to be received. :

' Buyer: The City and County of San Francisco, acting by and through its Public Utilities Coxﬂmission.

‘Buyer Bid Curtailment: An event in which an Economic Bid or Self-Schedule for Energy or Ancillary
Services submitted for a Settlement Interval in accordance with. Section 5.6(b) results in a quantity of
Delivered Energy than is less than the quantity of Energy in the Final Output Estlmate for that Settlement
Interval, -

Buyer DAM Bid Price: The Buyer-determined price component of a bid that is used for an Economic Bid
into the Day-Ahead Market, subject to adjustment pursnant to Section 5.6(b)(iii).

Buyer Indemnified Party: Has the meaning set forth in Section 10.1(a).

Buyer RTM Bid Price: The Buyef—determinéd price componént of a bid that is used for an Economic Bid
into the Real-Time Market, subject to adjustment pursuant to Section 5.6(b)(iii).

CAISO: The Califorpia Independent Systefn Operator Corporation, or its functional successor,

CAISO Tariff: The California Independent System Operator Corporation, Fifth Replacement FERC
Electric Tariff, as it may be amended, supplemented or replaced (in whole or in part) from time to time.

Calendar Quarter: Has the meaning set forth in Exhibit F.

Capacity Attributes: Any current or future defined characteristic (including the ability to generate at a
given capacity level, provide Ancillary Services,.and ramp up or ramp down at a given. rate), certificate,
tag, credit, flexibility, or dispatchability attribute, whether general in nature or specific as to the location or
any other attribute of the Facility, intended to value any aspect of the capacity of the Facility to produce
energy, including any accounting construct, or any other measure by the CPUC, the CAISO, the FERC, or
any other Governmental Authority with jurisdiction.

'CEC: The California Energy Commission or any successor agency.

CEC Certification: Means that the CEC has certified, or pre-certified, that the Facility is an ERR for
purposes of the California Renewables Portfolio Standard and that all Product produced by the Facility
qualifies as generation from an ERR for purposes of the RPS.

CEQA: The California Environmental Quality Act, California Pubhc Resources Code Sections 21000 et.
seq., as it may be amended from time to tlme

Change in Law: Has the meaning set forth in Section 12.5(f).
Charge Code: Has the meaning set forth in the CAISO Tariff.

" City: The City and County of San Ffancisco

CleanPowerSF Buyer’s Community Choice Aggregation Program

COD Certification: Seller’s certification of Commercial Operation in the form set forth as Exhibit G-2,
duly executed by Seller and its Licensed Professional Engineer.

Commercial Operation: The condition of the Facility, whereupon it is certified by Seller to be operating
and able to produce and deliver the Product to Buyer pursuant to the terms of this Agreement.

Commercial Operation Date: The date upon which Seller notifies Buyer that Commercial Operation has
commenced by delivering to Buyer the COD Certification in accordance with Section 5.3(f).

Commercial Operation Milestone: Has the meaning set forth in Section 5.3(b)(iv).

Compliance Cost Cép: Has the meaning set forth in Section 3.7.

2 : ' CleanPowerSF Renewable PPA 2019
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Compliance Costs: Has the meaning set forth in Section 3.7(a).
Confidential Information: Has the meaning set forth in Section 12.2(b).
Construction Milestone: Has the meaning set forth in Section 5.3(b)(ii).

Construction Start Date: The date on which Seller delivers to Buyer a copy of the Notice to Proceed that
Seller has delwered to the EPC Contractor for the Fac1hty

Contract Price: Has the meamng set forth in Section 3.2.
Contract Quantity: The annual expected Energy production set forth in Exhibit C.

Contract Year: A period of twelve (12) consecutive months, commencing at 12:00 a.m. on the Delivery
Start Date, and each subsequent Contract Year commencing on the twelve (12) month anniversary of the
Delivery Start Date, :

Controller: The Controller for the City and County of San Francisco.

Costs: With respect to a Non-Defaulting Party, (2) brokerage fees, commissions and other similar third-
party transaction costs and expenses reasonably incurred by such Party either in terminating any
arrangement entered into pursuant to this Agreement or entering into new arrangements which replace this
Agreement and (b) all reasonable attorneys’ fees and expenses incurred by the Non-Defaulting Party in
connection with the termination of this' Agreement.

CPUC: The California Public Utilities Commission or any successor entity.

Credit Rating: With respect to any entity, the rating then assigned to such entity’s unsecured senior long-
term debt obligations (not supported by third party credit enhancements) or if such entity does not have a
rating for its unsecured senior long-term debt, then the rating assigned to such entity as an issuer rating by
Standard & Poor’s Financial Services and/or Moody’s Investors Service.

Curtailment Order: An order of the PTO, distribution provider, Reliability Coordinator, and/or CAISO
(whether directly or through a Scheduling Coordinator or the PTO), for any reason, including, but not
limited to, any System Emergency, any warning of an anticipated System Emergency, or any warning of
an imminent condition or situation which could jeopardize the CAISO’s or PTO’s electric system integrity
or the integrity of other systems to which the CAISO or the PTO is connected, including curtailment in
accordance with Seller’s obligations under its Interconnection Agreement with the PTO or distribution
operator. -

Customer Market Results Interface: Has the meaning set forth in the CAISO Business Practice Manual
for Definitions and Acronyms.

DA Percentage: An amount equal to zero percent (0%) of the Day~Ahead Forecast initially, subject to
adjustment pursuant to Section 5.6(d).

Daily Liquidated Damages or Daily LD Amount: For each day or portion of a day for which delay .
liquidated damages are payable under Section 5 A4(d), an amount equal to the total amount of Development
Assurance required hereunder divided by 365.

Damage Payment: The dollar amount to be posted as Development Assurance pursuant to Section

6.2(a)().

Day-Ahead Forecast: Pursuant to CAISO Tariff Section 4.8. 2, the forecast of the Facility’s output for
each Day-Ahead Market interval provided by the CAISO’s independent forecast provider or by Seller if
Seller is certified by CAISO to submit its own forecast,

Day-Ahead Market or DAM: Has the meaning set forth in the CAISO Tariff.
Deemed Delivered Energy: Has the meaning set forth in Section 5.6(b)(v). .

3 CleanPowerSE Renewable PPA 2019
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Defaulting Party: The Party that has caused an Event of Default.
Delivered Energy: Has the meaning set forth in Section 4.1(a)(1)(A). -
Delivery Point:

Delivery Start Date: Has the meaning set forth in Section 2.2(b)(1).

Delivery Term: Has.the meaniﬁg set forth in Section 2.2(b)(1).

Development Assurance: The collateral provided by Seller to Buyer to. secure Seller’s obligations
hereunder in accordance with Section 6.2(a)(i) of this Agreement.

Economic Bid: Has the meaning set forth in the CAISO tariff. .
Early Termination Date: Has the meaning set forth in Section 9.2(a)().

Effective Date: The date on which all of the Conditions Precedent set forth in Section 2.1(a) have been
satisfied or waived in writing by both Parties.

Electric System Upgrades: Any Network Upgrades, Distribution Upgrades, or Interconnection Facilities
that are determined to be necessary by the CAISO or Participating Transmission Owner, as applicable, to
physically and electrically interconnect the Facility to the Participating Transmission Owner’s electric
system for receipt of Energy at the Point of Interconnection.

Eligible LC Bank: A U:S. commercial bank or a foreign bank with a U.S, branch, With such bank having
a Credit Rating of at least A3 from Moody’s or A~ from S&P.

Eligible Renewable Energy Resource or ERR: Has the meaning set forth in California Public Utilities
Code Section 399.12 and California Public Resources Code Section 25741, as either code provision is
amended or supplemented from time to time. :

Energy: Three-phase, 60-cycle alternating current electric epergy measured in MWh and net of auxiliary
loads and station electrical uses.

Environmental Attributes: Any and all credits, benefits; emissions reductions, offsets, and allowances,
howsoever entitled, attributable to the sale of generation from the Facility or Expansion Facility(ies) to
Buyer under this Agreement, and its avoided emission of pollutants. Envxronmental Attributes include,
without limitation, Renewable Energy Credits as well as:

(a)  any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx), nitrogen
oxides (NOx), carbon monoxide (CO) and other pollutants;

(b) any avoided emissions of carbon dioxide (COZ2), methane (CH4) and other greenhouse gases
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate
Change to contribute to the actual or potential threat of altering the Earth’s climate by trapping heat
in the atmosphere; and

(c)  the reporting rights to these avoided emissions such as Green Tag Reporting Rights. Green Tag
Reporting Rights are the right of a Green Tag Purchaser to report the ownership of accumulated
Green Tags in compliance with federal or state law, if applicable, and to a federal or state agency or
any other party at the Green Tag Purchaser’s discretion, and include without limitation those Green
Tag Reporting Rights accruing under Section 1605(b) of The Energy Policy Act of 1992 and any
present or future federal, state, or local law, regulation or bill, and international or foreign emissions
trading program. Green Tag are accumulated on a MWh basis and one Green Tag represents the
Environmental Attributes associatéd with one (1) MWh of Energy.

Environmental Attributes do not include:

® any Energy, capacity, reliability or other power attributes from the Facility,
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(i1) production tax credits associated with the construction or operation of the Facility and other
ﬁnancial incentives in the form of credits, reductions, or allowances associated with the Facility
that are applicable to a state or federal income taxation obligation,

(i)  fuel-related subsidies or “tipping fees” that may be paid to Seller to accept certain fuels, or local
subsidies received by the generator for the destruction of particular preexisting pollutants or the
promotion of local environmental benefits, or

" (iv) -emission reduction credits encumbered of used by a Facility for compliance With local, stafe, or
federal operating and/or air quality permits. If the Facility is a biomass or biogas facility and Seller
receives any tradable Environmental Attributes based on the greenhouse gas reduction benefits or
other emission offsets attributed to its fuel usage, it shall provide- Buyer with sufficient
Environmental Attributes to ensure that there are zero net emissions associated with the production
of electricity from the Facility. :

EPC Contract: The Seller’s engineering, procurement and construction contract with the EPC Contractor.

EPC Contractor: An engineering, procurement, and construction contractor, or if not utilizing an
engineering, procurement, and construction contractor, the entity having lead responsibility for the
management of overall construction activities, selected by Seller, with substantial experience in the
engineering, procurement, and construction of utility-scale renewable generating projects.

Event of Default: Has the meaning set forth in Section 9.1,
Excess Quantlty Has the meaning set forth in Section 3.2(b).
Execution Date: Has the meaning set forth in the Cover Sheet.

Expansion Facility: Any éxpansion of the Facility from its Initial Capacity, or any other electricity
generating facility owned or controlled by Seller or its affiliates, located at the Site. Bach such expansion
- of the Facility or additional facility shall be deemed to be an “Expansion Facility.”

Expansion Facility Product: All Product, associated Environmental Attributes, Ancillary Services,
contributions towards Resource Adequacy or reserve requuements (if any) and any other reliability or
power attributes produced by Seller at any Expansion Facility.

Expected Initial Capacity: Has the meaning set forth in Section 3.3(a)(1).
Extended Delivery Term: Has the meaning set forth in Section 2.2(c).

Facility: The power generation facilities to be constructed, owned and operated by Seller located on the
Site for the generation and delivery of electricity as described in Exhibit B.

Facility Testing Completion: Has the meaning set forth in Exhibit G-1,
FERC: The Federal Energy Regulatory Commission and any successor organization.
Fifteen Minute Market or FMM: Has the meaning set forth in the CAISO Tariff.

Final Output Estimate: The final estimate of the quantity of Energy the Facility reasonably could have
generated based on Facility availability, insolation, and other relevant meteorological conditions. The Final
Output Estimate shall be equal to the RTM Forecast initially and may be replaced pursuarit to Section 5.6(e).

Fiscal Year: The period commencing on July 1 and ending on Jurie 30 in the following calendar year,
FMM Price: The LMP for the CAISO Settlement Point for the relevant Settlement Interval in.the FMM.

Force Majeure: An event or circumstance, including without limitation, a natural disaster, war, riot, act
of terrorism, sabotage, destruction by a third party, or civil disturbance, which prevents one Party
(“Claiming Party”) from performing its material obligations under this Agreement, which event or
circumstance was not anticipated as of the Execution Date, which is not within the reasonable control of,
or the result of the action or inaction of, the Claiming Party, and which, by the exercise of due diligence,
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the Claiming Party is unable to overcome or avoid or cause to be avoided. Neither Party may raise a cla1m
of Force Majeure based in whole or in part on;

(a) failures or delays by the PTO and/or the CAISO in entering into, or performing under, any
agreements with Seller contemplated by this Agreement, including a failure to complete, or a delay
in completing, interconnection or Electric System Upgrades by the Commercial Operation
Milestone except to the extent that such delay is solely caused by a Force Majeure

(b) a stnke work stoppage or labor dispute;

(c) Seller’s failure to obtain additional funds, including funds authorized by a state or the federal
government or agencies thereof, to supplement the payments made by Buyer pursuant to this
Agreement;

(d) Seller’s inability to obtain Permits of any type, except where such failure is solely caused by a
Force Majeure Event;

(& a Forced Outage except where such Forced Outage is caused by an event of Force Majeure;
43 a Curtailment Order; or '
(&) economic condmons that render a Party s performance of th1s Agreement at the Contract Price

unprofitable or otherwise uneconomic, including Buyer’s ability to buy Energy at a lower price, or
Seller’s ability to sell Energy generated by the Facility at a higher price.

Forced Outage: Any unplanned reduction or suspension of the Energy from the Facility or unavailability
of the Product in whole or in part from a unit in response to a mechanical, electrical, or hydraulic control
system trip or operator-initiated trip in response to an alarm or equipment malfunction and any other
~ unavailability of -a unit for operation, in whole or in part, for maintenance or repair that is not a Planned
Outage and not the result of Force Majeure.

Forecast Fee: Has the meaning set forth in the CAISO Tariff.
Full Capacity Deliverability Status oxr FCDS: Has the meaning set forth in the CAISO Tariff.

Full Capacity Deliverability Status or FCDS Finding: A written or electronic confirmation from the
CAISO that the Facility is eligible for FCDS.

GAAP: The standards for accounting and preparation of financial statements established by the Federal
Accounting Standards Advisory Board (or its successor agency) or any successor standards adopted
pursuant to relevant Securities Exchange Commission rule.

Gains: With respect to any Party, an amount equal to the present value of the economic benefit to it, if any
(exclusive of Costs), resulting from the termination of the Agreement for the remainder of the Term,
determined in a commercially reasonable manner, subject to Section 9.3. Factors used in determining
economic benefit may include information either available to the Non-Defaulting Party internally or
supplied by one or more third parties, including quotations (either firm or indicative) for a like amount of
a like Product at the same or reasonably equivalent pNode of relevant rates, prices, yields, yield curves,
volatilities, spreads or other relevant market data in the relevant markets, market price referent, market

. prices for a comparable transaction, forward price curves based on economic analysis of the relevant
markets, settlement prices for a comparable transaction at liquid trading hubs (e.g., NYMEX), all of which
should be calculated for the remainder of the Term to determine the value of the Product, including the
value of Environmental Attributes and Capacity Attributes.

GEP Period: Successive periods consisting of two (2) consecutive Contract Years with the. first GEP
Period commencing on the Delivery Start Date, and with each subsequent GEP Pericd commencin gon the
twelve (12) month anniversary of the commencement of the prior GEP Penod

GEP Shortfall: Has the meaning set forth in Section 3.4(a)(i1).
Good Utility Practice: Has the meaning set forth in the CAISO Tariff.
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Governmental Authority: Any federal or state government, or political subdivision thereof, including,
without limitation, any municipality, township or county, or any entity or authority exercising executive,
legislative, judicial, regulatory or administrative functions of ‘or pertaining to government, including,
without limitation, the CAISO.

Guaranteed Energy Production, or GEP: Has the meaning set forth in Section 3.4(a).

Guarantor: With respect to Seller, any Person that (a) is reasonably acceptable to Buyer, (b) has a Credit
Rating of A- or better from Standard & Poor’s Financial Services or a Credit Rating of A3 or better from
Moody’s Investor Service, (c) is incorporated or organized in a jurisdiction of the United States and is in
good standing in such jurisdiction, and (d) executes and delivers a Guaranty for the benefit of Buyer.

Guaranty: A guaranty from a Guarantor prov1ded for the beneﬁt of Buyer as reasonably acceptable to
Buyer. '

Indemnified Party: Has the meaning set forth in Section 10.1(b).
Indemnifying Party: Has the meaning set forth in Section 10.1(b).

Installed Capacity: The actual generating capacity of the Facility, measured at the pNode for the Facility
and adjusted for ambient conditions on the date of the performance test.

Interconnection Agreement: The agreement and associated documents {or any successor agreement and
associated documentation) by and ‘among Seller, the PTO, and the CAISO goveming the terms and
conditions of the Facility’s interconnection Wlth the CAISO grid, including any descnptmn of the plan for
interconnection of the Facility to the PTO’s system.

" Interconnection Facilities: Has the meaning set forth in the Interconnection Agreement.

Investment Grade: Means a Credit Ratmg of “Baa3” or better from Moody’s or “BBB-" or better from
S&P,

Late Payment Penalty: Has the meaning set forth in Section 4.1(b).

Lender(s): Any Person(s) providing money or extending credit (including any capital lease) to Seller,

including in the form of debt or tax equity, for (a) the construction of the Facility, (b) the term or permanent

financing of the Facility, or (c) working capital or other ordinary business requirements for the Facility.
- “Lender(s)” shall not include any trade creditor(s) of Seller.

Letter of Credit: An irrevocable, non-transferable standby letter of credit issued by an Eligible L.C Bank
in a form that is substantially similar to the form contained in ExhibitJ. Costs of a Letter of Credit shall be
borne by the applicant for such Letter of Credit.

Licensed Professional Engineer: A Person acceptable to Buyer in its reasonable judgment who (a) is
licensed to practice engineering in California, (b} has training and experience in the power industry specific
to the technology of the Facility, (c) has no economic relationship, association, or nexus with Seller or
Buyer, other than to meet the obligations of Seller pursuant to this Agreement, (d) is not a representative of
a consultant, engineer, contractor, designer or other individual involved in the development of the Fac1hty
or of a manufacturer or supplier of any equipment installed at the Facility, and (e) is licensed in an
appropriate engineering discipline for the required certification being made.

Locational Marginal Price, or LMP: Has the meaning set forth in the CAISO Tariff.

Losses: With respect to any Party, an amount equal to the present value of the economic loss to it, if any
(exclusive of Costs), resulting from the termination of this Agreement for the remainder of the Term,
determined in a commercially reasonable manner, subject to Section 9.3, Factors used in determining the
loss of economic benefit may include reference to information either available to the Non-Defaulting Party
internally or supplied by one or more third parties, including quotations (either firm or indicative) for a like
amount of a like Product at the same or reasonably equivalent pNode of relevant rates, prices, yields, yield
curves, volatilities, spreads or other relevant market data in the relevant markets, market price referent,
market prices for a comparable transaction, forward price curves based on economic analysis of the relevant
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markets, settlement prices for a comparable transaction at liquid trading hubs (e.g. NYMEX), all of which
should be calculated for the remainder of the Term to determine the value of the Product, including
Environmental Attributes-and- Capacity Attributes. “Losses” shall exclude any (1) associated loss of .
investment tax credits and other lost tax benefits and (2) any costs, penalties, fees, or charges associated
with the terrmnatlon of related fmancmg agreements or similar obligations.

Major Equipment Milestone: Has the meamng set forth in Section 5.3(b)(iii).

Market Resu]ts Interface-Settlements: Has the meaning set forth in the CAISO BPM for Defmltlons and
Acronyms.

Mechanical Completion: Has the meaning set forth in Exhibit G-1.
Monthly Forecast: Has the meaning set forth in Section 5.6(e)(ii).
Monthly Payment: Has the meaning set forth in Section 4.1(a)().

Milestones: The key development activities required for the construction and operation of the Facility, as
set forth more particularly in Section 5.3(b).

Moody’s: Moody’s Investors Service, Inc.

MW: Megawatt. '

MWh: Mega—watt hour, . o

NERC: Means the North American Electric Reliability Corporation or a successor organization.
Net Buyer CAISO Settlements: Has the meaning set forth in Section 5.6(c)(v).

Net Buyer CAISO Settlements Protocol: Has the meaning set forth in Section 5.6(c)(vii).

Net Qualifying Capacity or NQC: Has the meaning set forth in the CAISO Tariff. 4
Network Upgrades: Has the meaning set forth in the CAISO Tariff.

Non-Defaulting Party: Has the meaning set forth in Section 9.2(a).

Notice to Proceed: The full notice to proceed provided by Seller to the EPC Contractor following
execution of the EPC Contract between Seller and such EPC Contractor and satisfaction of all conditions
to performance of such contract, by which Seller authorizes such EPC Contractor to begin construction of
the Facility without any delay or waiting periods.

Operational Limitations: Those limitations set forth in Exhibit B of this Agreement.
Participating Transmission Owner or PTO: Has the meaning set forth in the CAISO Tariff. The PTO
is . ‘

Parties: Buyer and Seller, and their respective successors and permitted assignees.

Party: Buyer or Seller, and each such Party’s respective successors and permitted assignees.

Performance Assurance: The collateral provided by Seller to Buyer to secure Seller’s obligations
hereunder in accordance with Section 6.2(a)(ii) of this Agreement.

Performance Liquidated Damages or Performance LDs: Has the meaning set forth in Section 3.4(a)(ii)
and Section 3 4(b)(1)(B)

Permits: All material federal, state or local authorizations, certificates, permits, licenses and approvals
required by any Governmental Authority for the construction, ownership, operation and maintenance of the
Facility, including any such permits or approvals required under CEQA or the National Environmental
Policy Act, 42 U.S.C. Sections 4321 et. seq. :

Permitted Extensions: Has the meaning set forth in Section 5.4(a).

Permitting Milestone: Has the meaning set forth in Section 5.3(b)(i).
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Person: An individual, partnership, corporation, business tfust, limited liability company, joint stock
company, trust, unincorporated association, joint venture, Governmental Authority or other entity.

Planned Outage: The removal of equipment from service availability for inspection and/or general
overhaul of one or more major equipment groups. To qualify as a Planned Outage, the maintenance (a)
must actually be conducted during the Planned Outage, and in Seller’s sole discretion must be of the type
that is necessary to reliably maintain the Facility, (b) cannot be reasonably conducted -during Facility
operations, and (c) causes the generation level of the Facility to be reduced by at least ten percent (10%) of
the Installed Capacity. ‘

PNode: Has the meaning set forth in the CAISO Tariff.

Point of Interconnection: The point on the electrical system where the Facility is physically
interconnected with the PTO System as further described in the Interconnection Agreement.

Positive Uninstructed Deviation Credit: Has the meaning set forth in Section 5.6(b)(iv).

Product: The Energy, Environmental Attributes, Capacity Attributes, Ancillary Services, and any and all
other reliability, power, or environmental attributes which are or can be produced by or associated with the
Facility. '

Product Content Category 1, or PCC 1 Energy: Means any Renewable Energy Credit and associated
generation of electricity from an Eligible Renewable Energy Resource that meets the criteria set forth in
California Public Utilities Code Sectionr 399.16(b)(1), as may be amended from time to time or as further

defined or supplemented by Applicable Law. . ‘
. PTO System: The transmission system owned by the Participating Transmission Owner.

Public Records Laws: The California Public Records Act, California Government Code Sections 6250 et
seq., and the San Francisco Sunshine Ordinance, San Francisco Administrative Code, Chapter 67, the Ralph
. M. Brown Act, California Government Code Sections 54950, et seq., and any other applicable law
regarding public records as may be amended from time to time.

Quarterly Progress Report: The report set forth in Exhibit F.

RA Capacity: Has the meaning set forth in the CAISO Tariff.

Real-Time Market or RTM: Has the meaning set forth in the CAISO Tariff.
Reliability Coordinator: Has the meaning set forth in the CAISO Tariff.

Renewable Energy Credit or REC: Has the meaning set forth in California Public Utilities Code Section
399.12(h) and CPUC Decision 08-08-028, as may be amended from time to time or as further defined or
supplemented by applicable law.

Replacement Price: In dollars per MWh ($/MWHh), Buyer’s actual, reasonable and reasonably documented
cost of Replacement Product, plus five percent (5%) of such cost for Replacement Product purchased by
Buyer covering the period of Minimum Deliveries pursuant to Section 3.4(b); provided, however, that if
Buyer did not purchase Replacement Product during such period, then the Replacement Price shall be
calculated as the sum of (1) the price of Energy based on the hourly Day-Ahead Market price at the NP 15
EZ Gen Hub, plus five percent (5%) of such cost, for hours ending 7 through 22 during the applicable
period, and (2) the price of Environmental -Attributes and Capacity Attributes, if applicable, based on
information either available to Buyer internally or supplied by one or more third parties, including
quotations (either firm or indicative) for a like amount of a like Product.

Replacement Product: Energy produced from a facility other than the Facility that at the time of delivery
to Buyer qualifies as an ERR and which (1) has the same or similar Environmental Attributes, including
PCC 1 Renewable Energy Credits, that would have been generated by the Facility during the Contract Year
for which the Replacement Product is provided, and (2) equivalent Capacity Attributes that would have
been provided by the Facility during the Contract Year for which the Replacement Product is provided.
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Resource Adequacy: The resource adequacy capacity requirements established for load serving entities
by the CPUC pursuant to the CPUC’s existing or subsequent decisions, resolutions or rulings addressing
Resource Adequacy issues, as those obligations may be altered from time to time, and all other Resource

Adequacy obligations established by any other Governmental Authonty having jurisdiction, 1nc1udmg the
CAISO.,

Resource Adequacy Costs: Has the meaning set forth in Section 3. 6(c).

" RPS: The California Renewable Portfolio Standard as set forth in California Public Utilities Code Sect1ons
399.11 et. seq. and California Public Resources Code Sections 25740, et. seq., as such provisions are
amended or supplemented from time to time.

RTD: Has the meaning set forth in the definition of CAISO Real Time Market in the CAISO Tariff.

RTD Price: The relevant LMP for the CAISO Settlement Point during the applicable RTD Settlement
Interval.

RTM Forecast: The final forecast of the Energy to be produced by the Facility prepared by the CAISO or
its designee in accordance with the Eligible Intermittent Resources Protocol (as defined in the CAISO
Tariff) and communicated to the Scheduling Coordmator for the Facility for use in submitting bids in the
Real-Time Market.

S&P: Standard & Poor’s Financial Services, LLC (a subsidiary of S&P Global, limited liability company).
Scheduled Energy: The Energy economically bid by the SC that clears the applicable CAISO market.
Scheduling Coordinator or SC: Has the meaning set forth in the CAISO Tariff.

Scheduling Infrastructure Business Rules: Has the meaning set forth in the CAISO Businesé Practice
- Manual for Definitions and Acronyms.

Self-Schedule: Has the meaning set forth in the CAISO Tariff.
Seller: Has the meaning in the Preamble, and any successor or permitted assignee.
Seller Day-Ahead Forecast: Has the meamng set forth in Section 5.6(e)(iv).

Seller Excused Product: For any period of time, an amount of Energy expressed in MWh, equal to the
Final Output Estimate, but which was not produced as a result of Curtailment Orders, Buyer Bid
Curtailment, Force Majeure events, Buyer’s breach or default hereunder or failure to accept delivered
Product, or Forced Outages to the local transmission or distribution system.

Settlement Interval: Has the meaning set forth in the CAISO Tariff.
Settlement Point: Means the CAISO designated pNode for the Facility:
SFPUC: The San Francisco Public Utilities Commission.

Site: The location of the Facility as described on Exhibit B.

Site Drawings: Has the meaning set forth on Exhibit B.

Surplus Energy: Has the meaning set forth in Section 3.2(d).

System Emergency: Has the meaning set forth in the CAISO Tariff,
Term: Has the meaning set forth in Section 2.2(a).

Termination Payment: With respect to the Non-Defaulting Party, the sum of (a) the Losses and Costs,
minus the Gains, which the Non-Defaulting Party incurs as a result of the termination of this Agreement,
subject to Section 9.3, provided that if such amount is negative, then the amount determined pursuant to
this clause (a) of the definition of Termination Payment will be deemed to be zero (0), plus (b) the net of
all amounts then owed to the Non-Defaulting Party by the Defaulting Party, or to the Defaulting Party by
the Non-Defaulting Party, determined as of the Early Termination Date.
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Test Energy: Product (to the extent available) generated by the Facility and delivered to the Point of
.Interconnection prior to the Delivery Start Date.

Three-Month Shortfall: Has the meaning set forth i in Section 3.4(b)(i)(A).
WECC: The Western Electricity Coordinating Council or successor agency.
Weekly Forecast: Has the meaning set forth in Section 5.6(e)(iii).

" WREGIS: The Western Renewable Energy Generation Information System, or any successor renewable
energy tracking program.

WREGIS Certificate: Has the meaning set forth in the WREGIS Operating Rules and are designated as
eligible for compliance with the California RPS.

WREGIS Certificate Deficit: Any deficit or shortfall in WREGIS Certificates delivered to Buyer for a
calendar month as compared to the Delivered Energy for the same calendar month, after taking into account

applicable delays in the issuance of WREGIS Certificates or otherwise arising under WREGIS Operating
Rules.

WREGIS Operating Rules: Those operating rules and requirements adopted by WREGIS as of
December 2010, as subsequently amended, supplemented or replaced from time to time.

ARTICLE 2: CONDITIONS PRECEDENT AND TERM

2.1 Conditions Precedent to Term of Agreement

(a) Conditions Precedent. The Term of this Agreement shall not commence until the
occurrence of all of the following:

@) Buyer receives all necessary approvals from the SFPUC and the City Board of
" Supervisors;

(i) Buyer receives from Seller the conditions precedent documentation listed in Part I
.of Exhibit A; and

(i)  Buyer receives from Seller the Development Assurance; a.nd‘

(iv)  The Controller has certified in accordance with the City’s Charter that sufficient
- unencumbered balances are available in the proper fund.

(b) Effective Date. The Effective Date of this_Agreement shall be the date that all of the
Conditions Precedent set forth in Section 2.1(a) have been satisfied or waived in writing

by both Parties. Buyer will notify Seller promptly in writing when the condition in Section
2.1(a)(i) has been met.

)] Failure to Meet All Conditions Precedent. If the Conditions Precedent set forth in Section

2.1(a) are not satisfied or waived in writing by both Parties within ninety (90) days of full

“execution of this Agreement, then either Party may terminate this Agreement effective

upon receipt of notice by the other Party. Neither Party shall have any obligation or liability

to the other, including for a Termination Payment or otherwise, as a result of such
termination and Buyer shall return all Development Assurance to Seller.

2.2 Term, Delivery Term, and Extension

(a) Term. The term of this Agreement shall commence, and this Agreement shall be effective,
upon the Effective Date and, unless earlier terminated pursuant to an express provision of
this Agreement, shall remain in effect until delivery to Buyer of all of the Environmental
Attributes associated with Energy delivered under this Agreement (“Term™).

(b) Delivery Term.
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(c)

6 The Delivery Term shall commence on the first date that Buyer accepts delivery
- of Product under this Agreement (the “Delivery Start Date”) and continuing for
years (“Delivery Term™), unless terminated as provided by the terms of

this Agreement. :

(ii) The Delivery Start Date shall occur as soon as practicable once all of the following

have been satisfied, but no later than ninety (90) days after the COD:

(A)  Seller notifies Buyer of the Commercial Operation Date by delivering to
Buyer the COD Certification in substantially the form set forth at Exhibit
G-1, the Licensed Professional Engineer’s certificate or report as set forth
in Section 2 of Exhibit G-1; and, if applicable, an updated Contract
Quantity table in the form attached hereto as Exhibit C based on the
Installed Capacity which updated Contract Quantity table shall
automatically supersede the previous version of the Contract Quantity
table set forth in Exhibit C without requmng an amendment of this
Agreement;

(B).  Seller notifies Buyer of the Delivery Start Date by delivering the Delivery
Start Date Confirmation attached hereto as Exhibit H;

©) Seller has obtained the precertification approval component of the CEC '
Certification reauirement for the Par\l]nv
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D) All of the applicable Conditions Precedent in Section 2.1(a) have been
satisfied or waived in writing;

®) Seller has demonstrated satisfaction of Seller’s other obligations under this
Agreement that commence prior to or as of the Delivery Term, including
taking all necessary steps to allow the RECs from the Facility to be tracked
in WREGIS and transferred to Buyer and all other similar requirements
applicable to Seller to enable Buyer to use such RECs for its RPS
requirements; and ‘

(F) - Seller has delivered Performance Assurance to Buyer.

(i)  If Seller is unable to commence deliveries of Product under this Agreement within
ninety (90) days of COD, Seller may request an extension of the Delivery Start
Date by providing written notice to Buyer of the reasons for the delay and the term
of the proposed extension no later than ten (10) Business Days prior to the expected
Delivery Start Date. Buyer may grant the extension request at its sole discretion.

(iv)  Seller shall take all necessary actions to obtain final CEC Cextification of the
Facility and creation of retroactive WREGIS RECs within one hundred and eighty
(180) calendar days of the COD.

Extension of End of Delivery Term, At its sole discretion, Buyer may provide notice to
Seller no later than twenty-four (24) months prior to the end of Delivery Term of its intent
to (i) extend the Delivery Term of this Agreement (“Extended Delivery Term™), or (ii)
purchase the Facility. Buyer and Seller shall promptly enter into good faith negotiations
on the price and other terms that will apply to any Extended Dehvery Term. or Facility
purchase and sale. If the Parties have not reached agreement on such price and other terms
within ninety (90) days after delivery of Buyer’s notice under this Section 2.2(c) in the case
of an Extended Delivery Term, or one-hundred and twenty (120) days in the case of a
purchase and sale of the Facility, then neither Party shall have any further obligation to
negotiate for an Extended Delivery Term or Facility purchase and sale, and Seller may
enter into negotiations and definitive agreements with one or more third parties for the sale
of the Product, the Facility, or any component thereof Wlth respect to the pertod occurring
after the end of the Delivery Term
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3.2

ARTICLE 3: PURCHASE AND SALE

Purchase and Sale of Product.

(2)

(b)

Transaction. During the Delivery Term, Seller shall sell and deliver, or cause to be
delivered, and Buyer shall purchase and receive, or cause to be received, the Product at the

Delivery Point, and Buyer shall pay Seller for delivered Product in accordance with the

terms of this Agreement, unless specifically excused by the terms of this Agreement.
Except for Replacement Product, in no event shall Seller have the right to procure any
element of the Product from sources other than the Facility for sale or delivery to Buyer
under this Agreement, or sell Product from the Facility to a third party (Subject to Sections
3.2(b), 3.2(c), 3.4(a), 3.4(b), and 3.9(b)). Buyer shall have no obligation to receive or
purchase Product from Seller prior to or after the Delivery Term, except for Test Energy.

Title and Risk of Loss. Title to and risk of loss as to all Product purchased by Buyer shall
pass from Seller to Buyer at the Delivery Point. Subject to Section 5.6(c), Seller shall be
responsible for any costs, fees, taxes, assessments, or charges associated with-the Product
or the delivery of the Product up to the Delivery Point and Buyer shall be responsible for
any costs, or charges imposed on or associated with the Product or the delivery of the
Product at and from the Delivery Point. Seller warrants that it shall deliver all Product to
Buyer free and clear of all liens, security interests, claims and encumbrances or any interest

therein or thereto created by any Person other than Buyer.

Contract Price. Buyer shall pay Seller per MWh (§ /MWh) for Product delivered

~ pursuant to this Agreement and Deemed Delivered Energy (“Contract Price”). The Contract Price

shall be the total compensation owed by Buyer for the Product, adjusted as follows:

(@)

(b)

©

(d)

Test Energy Price. For all Test Energy, Seller’s full compensation for Product sold to
Buyer shall be the net amount resulting from (i) the credits and other payments received

by Seller as the Scheduling Coordinator as a result of Test Energy from the Facility
"delivered by Seller prior to the COD, including revenues associated with CAISO dispatches

and (ii) the debits, costs, penalties and interest that are directly assigned by the CAISO to
the CAISO Global Resource ID for the Facility for, or attributable to, scheduling and
deliveries from the Facility under this Agreement, which amount may be a negative or

positive value.

Excess Quantity.. Buyer has the right, but not the obligation, to purchase any Product in
excess of one hundred and fifteen percent (105%) of the for the then-current Contract Year
(“Excess Quantity”). Buyer shall pay Seller fifty percent (50%) of the Contract Price for
Excess Quantity. In each Contract Year, if the Facility achieves ninety percent (90%) of
the Contract Quantity, Seller shall (i) provide notice to Buyer and (ii) request written
confirmation from Buyer that Buyer intends to purchase any Excess Quantity. If Buyer
does not respond within ten (10) Business Days, Seller shall have the right to sell any
Excess Quantity that Buyer does not elect to purchase to a third party; provided that if
Buyer is SC and does not elect to purchase the Excess Quantity, the Parties shall cooperate
on settlements such that Buyer passes through to Seller any applicable CAISO costs and

revenues.

Pre-FCDS Energy Price. [IF APPLICABLE] For all Product delivered or tendered to Buyer
prior to the date on which Seller has obtained a Full Capacity Deliverability Status Finding
from the CAISO, Buyer shall pay Seller eighty percent (80%) of the Contract Price per

Surplus Energy Price. If during any Settlement Interval, Seller delivers Product amounts
in excess of the quantity of Energy that would be delivered consistent with the power rating
of the Installed Capacity (“Surplus Energy”), then the price applicable to all such excess

13 CleanPowerSTE Renewable PPA 2019

1025



MWh in such Settlement Interval shall be zero dollars ($0). If the Settlement Point LMP
is less than the Buyer RTM Bid Price during such Settlement Interval, Seller shall pay to
Buyer an amount equal to the positive difference between the Buyer RTM Bid Price and
the Settlement Point LMP multiplied by the amount of the uninstructed Surplus Energy in
MWh.

33 Contract Quantity. The Contract Quantity for Product is set forth in Exhibit C.

(2)

(b)

Capacity. .
(i) ~ As of the Execution Date, the Expected Initial Capacity of the Facility as of the
Commercial Operation Date is MW AC, net of all auxiliary loads, station

electrical uses, and electrical losses occurring on the Facility side of the Settlement
Point (the “BExpected Initial Capacity”).

(11) Seller shall use commercially reasonable efforts to ensure that the Installed
Capacity of the Facility as of the Commercial Operation Date is same as the
- Expected Initial Capacity, but in no event shall be less than ____ MW AC or more
than___ MW AC, as measured at the Settlement Point, If applicable, Seller shall
update the Contract Quantity table in Exhibit C to réflect the Facility’s Installed -
Capacity pursuant to Section 2.2(b)(ii)(A). '

Test Energy. For a period of up to ninety (90) days prior to the Commercial Operation
Date and up to the commencement of the Delivery Term, Buyer shall purchase and accept
from Seller at the Delivery Point, any Test Energy pursuant to the terms of this Agreement;
provided that the decision to produce and deliver Test Energy hereunder shall be at the sole
discretion of Seller. The scheduling and settlement requirements of Sections 5.6(b) ~ (c)

. shall not apply to Test Energy.

34 Guaranteed Energy Production and Minimum Deliveries.

@

Guaranteed Energy Production. For each GEP Period throughout the Term, Seller shall
deliver no less than eighty (80%) of (i) the sum of the Contract Quantities for the GEP
Period, minus (ii) the Seller Excused Product (“Guaranteed Energy Production” or “GEP”).

(i)  Reporting. No less frequenily than quarterly during each year, Seller shall
calculate and provide notice to Buyer of the then-cumulative amount of the Seller
Excused Product for such year, along with an explanation in reasonable detail of
the calculation thereof based on historical Facility data, meéteorological data,
Product projections (including by the CAISO, if applicable) and other relevant
data. The calculation shall be subject to Buyer’s reasonable review and approval.

(i1) Performance LDs. If Seller fails to meet the GEP, then within sixty (60) days after
the end of the relevant GEP Period, Buyer shall notify Seller of the quantity of the
shortfall (“GEP Shortfall”) and the amount of the performance liquidated damages.
Within thirty (30) days after the receipt of notice of the shortfall, Seller shall either
(1) provide notice of its election to provide Replacemient Product in the amount of
the GEP shortfall, or (2} pay Buyer Performance LDs calculated as: the positive
difference obtained by subtracting the (i) Contract Price from (ii) the Replacement
Price; multiplied by the: GEP shortfall (“Performance LDs”). The Parties agree
that, consistent with Section 9.3(b), the damages Buyer would incur due to Seller’s
failure to meet the GEP would be difficult or impossible to predict with certainty
and the Performance LD amount is a reasonable approximation of such damages.

(iii)  Payment of LDs. If within ten (10) Business Days of receipt of notice of a GEP
Shortfall, Seller does not either provide notice to Buyer of its election to provide
Replacement Product or deliver payment of the Performance LD amount to Buyer,
Buyer shall be entitled to collect Performance LDs by electing, in its sole
discretion, one or more of the following payment methods:
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(A)-  drawing upon the Performance Assurance; and/or

(B)  setting off against any amounts owed to Seller by Buyer under this
Agreement. .

(iv)  Replacement Product. Seller may, as an alternative to payment of Performance
LDs pursuant to this section, provide Replacement Product within ninety (90)
days after the conclusion of the applicable GEP Period but within the samé
“calendar year as the coriclusion of the applicable GEP Period. The Replacement
Product shall be delivered to Buyer at the NP 15 EZ Gen Hub upon a schedule
reasonably acceptable to Buyer. Buyer will pay Seller for all such Replacement
Product provided pursuant to this Section 3. 4(a) at the lower of: (1) the Contract
Price, or (2) the hourly Day-Ahead Market price at the NP 15 EZ Gen Hub for
the Replacement Product.

Minimum Deliveries.

@ Notwithstanding any other provision of this Agreement, if in any consecutive three
(3) calendar month period of the Delivery Term, the actual Product deliveries plus
Seller Excused Product are less than fifty percent (50%) of the quantities for each
month as set forth in the applicable Annual Forecasts for that three (3) month
period, Seller shall either:

(A) provide Replacement Product as set forth in Section 3.4(a)(iv), in the
amount of the cumulative three month shortfall for the applicable months
calculated as: (A) fifty percent (50%) of the Annual Forecast , minus (A)
actual Product deliveries plus Seller Excused Hours (“Three-Month
Shortfall”). Seller shall provide any Replacement Product required under
this Section 3.4(b) no. later than ninety (90) calendar days after Buyer ]
notice,.or;

(B)  'pay Buyer Performance LDs, calculated as set forth in Section 3.4(a)(ii)
and treating the Three-Month Shortfall as the GEP Shortfall for the
purposes of such calculation. :

(11) As set forth in Section 9.1(b)(iii), Seller’s failure to deliver at least fifty percent
(50%) of the expected ‘monthly quantities as set forth in the Seller’s Annual
Forecast, excluding Seller Excused Hours, for twelve (12) consecutive months

* (measured as of the end of each month during the Delivery Term) shall constitute
a default of this Agreement

Cure. Buyer’s receipt of Replacement Product or Performance LDs (whether paid by
Seller, drawn from the Performance Assurance or set off against amounts owed to Seller),
as applicable, shall cure the performance issue that triggered such remedy. The MWhs of
Replacement Product delivered and the MWhs used in the calculation of Performance LDs
which were paid to Buyer pursuant to Section 3.4(a) or 3.4(b), shall be treated as actual
deliveries in the most recent month in which the applicable shortfall occurred when
assessing Seller’s compliance with its obligations under this Agreement including delivery
obligations under Section 3.4(a). The quantities of energy for which Seller paid
Performance LDs or delivered Replacement Product in the second Contract Year of a GEP
Period shall be included in the calculatlon of the GEP Shortfall for the first Contract Year
of the following GEP Period.

3.5 Environmental Attributes.

(@)

. Purchase and Sale of Environmental Attribﬁtes. During the Term, Seller shall sell and .

transfer to Buyer, and Buyer shall purchase and receive from Seller, all right, title and
interest in and to the Environmental Attributes associated with Delivered Energy, whether
now existing or subsequently created by a Governmental Authority after the Execution
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Date. Seller shall; at its sole expense, take all actions and execute all documents or
instruments necessary to transfer all rights, title, and interest in and to the Environmental
Attributes, whether now existing or that come into existence in the future, associated with
the Delivered Energy. Seller shall transfer and make such Environmental Attributes
available to Buyer as soon as practicable upon Seller’s production of the Environmental
Attributes. ' '

-Buyer’s-Right to Report Ownership of Environmental Attributes. Seller shall not report to
- any Person or entity that the Environmental Attributes belong to anyone other than Buyer,

and Buyer may report under any program that such Environmental Attributes purchased
hereunder belong to it. '

Renewable Energy Credits. Seller shall, at its sole expense take all actions and execute all
documents or instroments necessary to ensure that all WREGIS Certificates associated with
all Renewable Energy Credits corresponding to all Delivered Energy are issued and tracked
for purposes of satisfying the applicable requirements of the California RPS and transferred
within three (3) months of creation to Buyer for Buyer’s sole benefit. Seller shall comply
with all Applicable Laws, including, without limitation, the WREGIS Operating Rules,
regarding the certification and transfer of such WREGIS Certificates to Buyer. In addition:

) Seller shall cause REC transfers to occar on a monthly basis in accordance with
the certification procedure established by the WREGIS Operating Rules. Any
fractional MWh amounts shall be carried forward until sufficient generation is
accumulated for the creation of a WREGIS Certificate.

(i) Due to the delay in the creation of WREGIS Certificates relative to the timing of
the monthly invoice payment under this Agreement, Buyer may make an invoice
payment for a given month before the WREGIS Certificates for such month are
formally transferred to Buyer in accordance with the WREGIS Operating Rules.
Notwithstanding this delay, Buyer shall have all right and title to all such WREGIS
Certificates upon payment to Seller. !

(iii)  Seller shall, at its sole expense, ensure that the WREGIS Certificates for a given
calendar month correspond with the Delivered Energy for such calendar month. If
any WREGIS Certificate Deficit is caused by, ‘or the result of any action or
inaction, by Seller, then the amount of Delivered Energy in such calendar Month
shall be reduced by the amount of the WREGIS Certificate Deficit for the purposes
of calculating Buyer’s payment(s) to Seller under Article 4 and the Guaranteed
Energy Production for the applicable GEP Period. Any amount owed by Seller to
Buyer because of a WREGIS Certificate Deficit shall be made as an adjustment to
Seller’s next monthly invoice to Buyer in accordance with Article 4, and Buyer
shall net such amount against Buyer’s subsequent payment(s) to Seller.

{iv) Without limiting Seller’s obligations, to the extent 8 WREGIS Certificate Deficit
is caused by an error or omission of WREGIS, the Parties shall cooperate in good
faith to cause WREGIS to correct its error or omission.

) If WREGIS changes the WREGIS Operating Rules after the Execution Date or
applies the WREGIS Opérating Rules in a manner inconsistent with this
Agreement, the Parties shall promptly modify this Agreement as reasonably
required (A) to cause and enable Seller to transfer to Buyer’s WREGIS Account a
quantity of WREGIS Certificates for each given calendar month that corresponds
to the Delivered Energy in the same calendar month, or (B) as may otherwise be
reasonably appropriate to address such inconsistency.

Resource Adequacy.
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Full Capacity Deliverability Status. [JF APPLICABLE] Seller shall be solely responsible |
for and take all necessary actions to obtain a FDCS Finding for the Facility prior to the
Delivery Start Date

Resource Adequacy. During the Delivery Term, Seller grants, pledges, assigns and
otherwise commits to Buyer all of the Facility’s Installed Capacity, including Capacity
Attributes, to enable Buyer to meet its Resounrce Adequacy or successor program

requirements, as the CPUC, CAISO and/or other regional entity may prescribe, including .. .

submission of a supply plan or Resource Adequacy plan, From the Execution Date, and -
for the duration of the Delivery Term, Seller shall take all commercially reasonable actions,
including complying with all applicable registration and reporting requirements, and
executing any and all documents or instruments necessary to enable Buyer to use all of the
Installed Capacity of the Facility, including Capacity Attributes, to be committed by Seller
to Buyer pursuant to this Agreement to meet Buyer’s Resource Adequacy requirements
during the Delivery Term.,

Availability Standards. Seller shall be responsible for all costs, charges, expenses,

“penalties, and obligations resulting from Availability Standards, if applicable, and Seller

shall be entitled to retain all credits, payments, and revenues, if any, resulting from Seller
achieving or exceeding Availability Standards, if applicable (“Resource Adequacy Costs™).

NQC. X Seller is the SC, Seller shall use commercially reasonable efforts to (&) to obfain

..a NQC determination for the Facility by September 1, XXXX, (b) cause the CAISO to

establish a reasonable NQC value for the Facility, and (c) maintain a reasonable NQC value
for the Facility. If Buyer is the SC, Seller shall take all commercially reasonable actions

as necessary for Buyer to obtain and maintain a NQC value as set forth in this Section
3.6(d).

Compliance Cost Cap. If Seller establishes to Buyer’s reasonable satisfaction that a change in
Applicable Law has occurred after the Effective Date that results in Compliance Costs as defined
in- Section 3.7(a), then Seller’s Compliance Costs during the Delivery Term shall be capped
annually at ten thousand dollars ($10,000.00) per MW of Installed Capacity and in the aggregate
throughout the Delivery Term at twenty thousand dollars ($20,000.00) per MW of Installed
Capacity (“Compliance Cost Cap™).

(a)

(b)

©

Compliance Costs. This Section shall apply to Seller's additional, reasonable out-of-

. pocket costs paid to third parties for obtaining, maintaining, conveying, or complying with:

(1) CEC Certification, (ii) Environmental Attributes including WREGIS certificates, (iii)
Capacity Attributes, and (iv) Sections 11.1(h)-11.1(k) (“Compliance Costs™). Compliance
Costs includes only those new costs associated with the change in Applicable Law after
the Execution Date that are in excess of the reasonably anticipated compliance costs as of
the Execution Date.

Reimbursement. In the event that the Compliance Costs exceed the Compliance Cost Cap,
Buyer shall either reimburse Seller for such Compliance Costs that exceed the Compliance
Cost Cap, or excuse Seller from performing those obligations that cause the Comphance
Costs to exceed the Compliance Cost Cap.

Notice. Seller shall notify Buyer within sixty (60) calendar days after the change in
Applicable Law if it anticipates that its Compliance Costs will exceed the Compliance Cost
Cap and provide an estimate of the Compliance Costs. Buyer shall notify Seller within
ninety (90) calendar days of receipt of the notice whether Buyer (i) agrees to reimburse
Seller for the additional costs, or (ii) waives Seller’s performance of such obligations.

Tax Credits and Incentives. Buyer acknowledges and agrees that all tax credits, deductions, and
incentives related to the generation and sale of Energy or investments in the Facility shall be owned
by Seller, including tax credits available under Section 45 of Subtitle A, Chapter 1A, Part IV and
Section 48(a)(3)(A)(1) and 48(a)(5) of the Internal Revenue Code of 1986 or any successor law.
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Buyer agrees to cooperate with Seller, as may be necessary, to allow maximization of the value of,
and realization of, all such tax credits and incentives; provided that Buyer shall not be required to
incur additional costs or accept any diminution in value of its rights under this Agreement or of the
Product purchased hereunder. In addition, Buyer shall not take any action (except as otherwise
permitted under this Agreement), that would in any way reduce or eliminate the availability to
Seller of any such tax credits and incentives. Notwithstanding the foregoing, Seller’s rights under
this section shall not 1nclude anythmg that quahﬁes as Product (including any Environmental

" Attributes).

Expansion Facility and Expansion Facility Product.

(a) Buyer’s Right of First Refusal. During the Term, Seller may, at its sole discretion, develop,
finance, construct, and/or operate an Expansion Facility. Each time such a determination
is made, Seller shall notify Buyer of such determination and shall offer, in writing, to sell
the Expansion Facility Product to Buyer. The offer shall include the price to be paid by
Buyer for the Expansion Facility Product, the term, and other principal terms and
conditions of the proposed sale. If Buyer wishes to accept such offer to purchase all (but
not less than all) of the Expansion Facility Product, Buyer shall so-notify Seller within .-
ninety (90) calendar days of its receipt of such offer. Buyer and Seller shall promptly
thereafter enter into good faith negotiation of commercial modifications to this Agreement
incorporating such Expansion Facility Product offer.

(b) Buyer’s Right to Purchase Expansion Facility Produact. If Buyer does not accept Seller’s
offer to purchase the Expansion Facility Product within ninety (90) calendar days of receipt
of Seller’s offer, Seiler shall be deemed authorized to offer to sell that portion of the
Expansion Facility Product to one or more third parties at a price and on other terms and
conditions which, taken as a whole, are at least as favorable to Seller as the price and other
terms and conditions set forth in Seller’s offer to Buyer. If Seller offers to disaggregate
the Expansion Facility Product for the purpose of selling the same to multiple independent
buyers, Seller shall notify Buyer, in writing, of the terms and conditions of such offers, and
Buyer shall again have the right of first refusal consistent with the terms set forth above for
each of the lesser amounts being offered to the third parties. If Buyer does not purchase

- the Expansion Facility Product and Seller sells such Expansion Facility Product to a third
party, Seller shall promptly certify, in writing, to Buyer that the terms and conditions of
sale of such Expansion Facility Product to such third party, taken as a whole, are at least
as favorable to Seller as the price and other terms and conditions set forth in Seller’s offer
to Buyer, and, Seller shall provide the relevant final contract and any other supporting
documentation for such certification by Buyer. Upon the sale of such Expansion Facility
Product in compliance with this Agreement, Buyer shall have no further rights to be offered
or to purchase such Expansion Facility Product. Buyer’s refusal, in writing, of the

. Bxpansion Facility Product from one Expansion Facility shall not affect Buyer’s right to
purchase the Expansion Facility Product from a subsequently developed Expansion
Facility under the terms of this Agreement. Notwithstanding any provision to the contrary
herein, Seller shall not sell-or provide the Expansion Facility Product to any third party,
unless Seller can do so without compromising in any material way its ability to provide the
Product or Expansion Facility Product, if any, to Buyer hereunder, The materiality of any
such impact shall be determined by Buyer, acting in its reasonable discretion.

Refurbishment of the Facility. During the Term, Seller may not refurbish the Facility, alter
components of the Facility, or replace major components of the Facility where such action results
in a total increased capacity higher than the Installed Capacity, without the prior written consent of
Buyer, Buyer shall have the right, in its sole discretion, to accept or decline to permit any such
refurbishment or alteration that may increase capacity of the Facility above the Installed Capacity.
Nothing in this Section 3.10 is intended to limit Seller’s ability to refurbish, repair, maintain, or
replace any portion of the Facility where such actions will not increase the Facility’s total
generating capacity above the Installed Capacity.
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ARTICLE 4: BILLING, PAYMENT, AND CERTIFICATION

Billing and Payment.

(@)

(b)

©

Monthly Invoices. Selier shall provide to Buyer no sooner than the tenth (10th) calendar

. day of each month an invoice for the Product and Deemed Delivered Energy for the prior

month based upon meter data for Energy delivered in such calendar month, and for other

‘amounts due to or from Seller hereunder. Except for Deemed Delivered Energy and

Replacement Product, all Energy purchased under this Agreement must be measured by
the Facility’s CAISO revenue meter to be eligible for payment under this Agreement.

63 The “Monthly Payment” for each month will be an amount equal to the summation
: of the following for each Settlement Interval in such month:

A) the product of (I) the Energy delivered pursuant to this Agreement as
measured by CAISO metering and settlement data (“Delivered Energy™)
for such Settlement Interval, multiplied by (II) the Contract Price, plus

' ‘ ®) the product of (I) the Deemed Delivered Energy for such Settlement
Interval, multiplied by (II) the Contract Price, minus

(0} the Net Buyer CAISO Settlements for such Settlement Interval, mi 1inus

n
the Positive Uninstructed Deviation Credit.Monthly Payment = =
i=1
{[Delivered Ene; gy MWhi] x [Contract Price; §]} + ([Deemed Delivered Energy
MWhi] % [Contract Price; $]) — [Net Buyer CAISO Settlements;] — [Positive
Uninstructed Déviation Credit]. -

(i1) The Invoice shall include:
(A)  the hourly quantities of Delivered Energy delivered in the prior month;
B) a calculation of the Monthly Payment as set forth in Section 4.1(a)(i);

© credits for WREGIS Certificate Deflcxts pursuant to Section 3.5(c)(ii1), if
any; :

(D) The quantity of Replacement Product provided by Seller in such month;
E) A calculation of the Deemed Delivered Energy for such month; and
® any other amounts due to or from Seller hereunder. '

Payment. All invoices shall be due and payable on or before the thirtieth (30th) calendar
day after receipt of the invoice or, if such day is not a Business Day, then on the next
Business Day (“Due Date”). Any amount not paid by the Due Date shall be considered
late and Buyer shall pay a Late Payment Penalty equal to a daily rate of five dollars and
fifty cents ($5.50) per one hundred thousand dollars ($100,000) on the unpaid balance for
a maximum period of ninety (90) days after the Due Date (“Late Payment Penalty”).

City Vendor Requirements. Notwithstanding any other provision of this Agreement, Buyer
shall not be deemed to be in default of this Agreement and no Late Payment Penalty shall
be assessed if an invoice under this Agreement cannot be processed by Buyer due to
Seller’s failure to-comply with all applicable City requirements for City contractors,
including but not limited to certification of vendors under Chapter 12 of the San Francisco-
Administrative Code, payment of business license fees or taxes, insurance requirements,
registration in the City’s vendor payment processing system, or any other current or future
City requirement for vendor payment processing. Seller understands and acknowledges
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that vendor certifications may include annual tenewals and additional certification
requirements may apply to assignees or changes in ownership or control of Seller,

Disputes and Adjustments of Invoices. A Party may, in good faith, dispute the correctness
of any invoice or any adjustment to an invoice, rendered under this Agreement or adjust
any invoice for any arithmetic or computational error within twelve (12) months of the date
the invoice, or adjustment to an invoice, was rendered. In the event an invoice or portion
thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the
undisputed portion of the invoice shall be required to be made when due, with notice of the
objection given to the other Party. Any invoice dispute or invoice adjustment shall be in
writing and shall state the basis for the dispute or adjustment. Payment of the disputed
amount shall not be required until the dispute is resolved. Upon resolution of the dispute,
any required payment shall be made within five (5) Business Days of such resolution along
with the Late Payment Penalty from and including the due date to but excluding the date
paid. Inadvertent overpayments shall be returned upon request or deducted by the Buyer
from subsequent payments. Any dispute with respect to an invoice is waived unless the
other Party is notified in accordance with this. Section 4.1(d) within twelve (12) months

. after the invoice is rendered or any specific adjustment to the invoice is made. If an invoice

is not rendered within twelve (12) months after the close of the month during which
delivery of Product occurred, the right to payment for such delivery is waived.

given time period, the Parties shall share mformatlon necessary to revise the monthly
invoices pursuant to Section 4.1 and Seller agrees that it shall submit revised monthly
invoices covering the entire applicable time period in order to conform fully such
adjustments to the meter data. Seller shall submit any such revised invoice no later than
thirty (30) days from the date on which the Seller receives such binding adjustment to the
meter data.

CAISO Adjustments, If the CAISO makes any adjustment to any CAISO meter data for a

Meter Malfunction. If Seller has reason to believe there may be a meter malfunction, or
upon Buyer’s reasonable request, Seller shall test the Facility meter(s). The tests shall be
conducted by independent third-parties qualified to conduct such tests. Buyer shall be
notified seven (7) days in'advance of such tests and have a right to be present during such
tests. If a meter is inaccurate it shall be promptly repaired or replaced at Seller s cost.

Desxgnated Fund/Limited Obligations.

(a_)

(b

Auto-Appropriating Designated Fund. Buyer’s payment obligations under this Agreement
shall be paid from a SFPUC designated fund that will automatically appropriate
CleanPowerSF revenues on an annual basis without further Buyer action and which shall -
be used solely for CleanPowerSF costs and expenses, including the obligations under this
Agreement. Buyer agrees to establish CleanPowerSE rates and charges that are sufficient
to maintain revenues necessary to pay its obligations under this -Agreement and all of
Buyer’s payment obligations under its other contracts for the purchase of energy for
CleanPowerSF. Buyer shall provide Seller with reasonable access to account balance
information with respect to the SFPUC designated fund upon request during the Delivery
Term. :

Limited Obligations. Buyer’s payment obligations are special limited obligations of the
Buyer payable solely from the revenues of CleanPowerSF. Buyer’s payment obligations
under this Agreement are not a charge upon the revenues or general fund of the SFPUC or
the City and County of San Francisco or upon any non-CleanPowerSF moneys or other
property of the SFPUC or the City.

Guaranteed Maximum Costs.

(a)

Controller Certification. The Buyer’s obligations hereunder shall not at any time exceed
the amount certified by the Controller for the purpose and period stated in such
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certification. Except as may be provided by laws governing emergency procedures,
officers and employees of Buyer are not authorized to request, and Buyer is not required
to reimburse Seller for, commodities or services beyond the agreed upon Agreement scope
unless the changed scope is authorized by amendment and approved as required by law.
Officers and employees of Buyer are not authorized to offer or promise, nor is Buyer
required to honor, any offered or promised additional funding in excess of the maximum
amount of funding for which the-contract is certified without certification of the additional
amount by the Controller. The Controller is not authorized to make payments on any
contract for which funds have not been certified as available in the budget or by
supplemental appropriation.

Biennial Budget Process. For each City biennial budget cycle during the term of this

. Agreement, Buyer agrees to take all necessary action to include the Buyer’s payment

obligations under this Agreement in its budget submitted to the Board of Supervisors for

that budget cycle. ‘ :

ARTICLE 5: FACILITY DEVELOPMENT, OPERATION, AND MAINTENANCE

General Obligations. ,

(a) Records. Seller shall keep complete and accurate operating and cther records and all other
data for the purposes of proper administration of this Agreement, including such records
as may be required by any Governmental Authority or Good Utility Practice.

(b) Further Development Information. Seller shall provxde to Buyer such other information
regarding the permitting, engineering, construction or operations of the Facility as Buyer
may from time to time reasonably request, subject to licensing or other restrictions of Seller
or a third party with respect to confidentiality, disclosure or use; provided, nothing herein
shall limit Buyer’s right to obtain such information upon agreeing to confidentiality or
signing a confidentiality agreement with regard to such information.

©) CAISO Agreements. Seller shall enter into any agreements with the CAISO required by
the CAISO for generators delivering power into the CAISO-controlled grid.

(d) Insurance. Seller shall obtain and maintain the policies of insurance in the amounts and
with the coverages as set forth on Exhibit D.

(e) Vendor Certification. Seller shall obtain, renew, and maintain, all City required vendor

certifications and requirements during the Term of this Agreement.

The Facility. Throughout the Term of this Agreement, Seller covenants that at its sole cost and
expense, unless otherwise specifically stated in this Agreement, it shall:

(@)
(b)

©

(d)

Construction. Design, develop, finance, and construct the Facility.

Prevailing Wages. Pay any person performing labor in the construction of the Facility not
less than the prevailing wage rate for the county in which the Facility will be located, as
determined by the California Department of Industrial Relations. Seller shall require in
any contract or subcontract related to the construction of the Facility the payment of the.
prévailing wage rate for the work to be performed.

Compliance with Laws. Seek, obtain, maintain, and comply with all Applicable Laws,
Permits, certificates, agreements, or other authorizations or approvals, which are required
for the ownership, construction, operation and maintenance of the Fac1hty and the delivery
and sale of the Product pursuant to this Agreement.

Interconnection and Transmission. Arrange and pay for any and all neceésary Electric
System Upgrades, obtain any required regulatory approvals, and execute all necessary
agreements sufficient to allow Seller to interconnect the Facility to the CAISO grid and
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deliver the Product to the Delivery Point by the Delivery Start Date in accordance with this
Agreement. Seller shall comply with all applicable requirements, rules, contractual
obligations, and Good Utility Practice to maintain any Interconnection Facilities and to -
cause delivery of the Product to Buyer.

FCDS.. [IF APPLICABLE] Ensure that the interconnection, distribution and/or
transmission arrangements for the Facility prov1de for Full Capa01ty Dehverablhty Status
as of the Delivery Start Date. .

Notice of Expected Initial Capacity. If applicable, within fifteen (15) calendar days of the
later of (i) obtaining the authority to construct for the Facility from the applicable
Governmental Authority or (ii) Seller’s receipt of the system impact and facility cost
studies from the PTO, Seller shall provide written notice to Buyer of any changes to the
Initial Capacity of the Facility as set forth in Exhibit B (which shall be subject to the
Capacity limits described in Section 3.3(a)(il)) and spec1fy1ng other material Facility
design details.

RPS and Green-e® Ceﬂification. Prior to the Delivery Start Date and throughout the
Delivery Term, take all actions necessary to obtain and maintain for the Facility (i) CEC
Certification, (ii) tracking and transfer of RECs associated with the Product in WREGIS,
and (iii) Green-e® Energy eligibility for renewable energy and greenhouse gas emissions
as administered by the Center for Resource Solutions.

Battery Storage. At the request of Buyer at any time during the Term, Seller shall in good
faith evaluate and consider proposals for adding a battery storage unit(s) to the Facility,
provided that Seller shall not be required to add any such storage unit(s) to the Facility
unless and until Seller, Buyer and any Lenders each (in their sole and absolute discretion)
approves the technical details of such unit(s) and appropriate amendments to this
Agreement related to such unit(s), including additional compensation related to such
unit(s). Seller shall use commercially reasonable efforts to reserve land at the project
substation and/or project site for the inclusion of up to MWh of storage.

Facility Construction and Milestones.

(@)

(b) .

Time is of the Bssence. The Parties agree that time is of the essence in the performance of
this Agreement. The Parties further agree that the Milestones must be achieved in
accordance with Section 5.4 or Buyer shall suffer damages which ate difficult to estimate
with reasonable certainty. Seller shall provide Buyer with any requested information to
support the achievement of Milestones within ten (10) Business Days of any request by
Buyer.

Milestone Schedule, Seller covenants that it shall diligently pursue to completlon each of
the following Mllestones :

) By , Seller shall have received all final, and non-appealable
discretionary authorizations, approvals, waivers, exceptions, variances, filings,
permits, orders, and licenses, including all actions and approvals required under
applicable environmental laws, that are required for the construction, of the
Facility (the “Permitting Milestone™);

(ii) By , Seller shall have commenced construction of the Facility (the
“Construction Milestone”) as evidenced by mobilization at the Site by Seller or its
agents, including site preparation at a sufficient level to reasonably demonstrate
that Seller has commenced préparations for construction of the Facility, and
provided a notice to Buyer substantially in the form and substance to that attached
as Exhibit E;
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5.4

(d)

©

®

(i)  By: . , Seller shall have caused on-Site delivery of major components of
' the Facility, including but not limited to modules and inverters (“Major Equipment
Milestone™); and,

(iv) By , Seller shall achieve Commercial Operation (the “Commercial
Operation Milestone™).

Quarterly Progress Report. Seller shall provide to Buyer a.Quarterly Progress Report

‘concerning the progress towards construction and completion of the each of the Milestones

(including whether Seller has met or is on target to meet each of the Milestones), which
shall be substantially similar in form and substance to that attached as Exhibit F, and
include such additional information as reasonably required by Buyer. Seller shall also
agree to meetings between representatives of Buyer and Seller to review such Progress
Reports and discuss Seller’s construction progress, as Buyer may request from time to time.

- Certification of Completion of Milestone. Except as provided in Section 5.3(f) below,

within five (5) Business Days of the completion of each Milestone, Seller shall provide a
certification to Buyer (along with any relevant supporting documentation), statmg Seller’s
achievement or satisfaction of each such Milestone.

Notice of Failure to Achieve Milestone. Upon becoming aware that it shall, or is

reasonably likely to, fail to achieve any Milestone by the required date for any reason
including a Force Majeure event, Seller shall notify Buyer in writing as soon as is
reasonably practical. Such notice shall provide information regarding the cause of the
delay, provide a revised estimated date for achievement of the Milestone(s), and otherwise
describe Seller’s plan for meeting the Milestone(s). Seller’s notice shall also explain any
impact such delay may or shall have on any other Milestone, and measures to be taken to

-ritigate such impact.

Notice of Commercial Operation Date and COD Certification. Seller shall provide written
notice to Buyer thirty (30) calendar days in advance of the anticipated Commercial
Operation Date and shall provide Buyer with written weekly updates thereafter detailing
the status of Seller’s progress in achieving Commercial Operation. On the Commercial
Operation Date, Seller shall deliver to Buyer by electronic mail or facsimile, with originals
to follow by hand-delivery, courier or mail service, the COD Certification in the form
attached hereto as Exhibit G-2.

Milestone Excused Delay and Liquidated Damages.

(@)

Permitted Extensions to Milestones. The following events constitute “Permitted
Extensions”; . ‘

@ In the event that a Force Majeure event causes a delay to the achievement of any
Milestone, each Milestone deadline may be extended by that number of calendar
days the applicable  Force Majeure event actually delays completion of such
Milestone, provided that Seller works diligently to resolve the effect of the Force
Majeure event on the achievement of the Milestone. Notwithstanding the
foregoing, in no event shall the combined extensions under this Section 5.4(a) for
any individual Milestone arising from Force Majeure events exceed six (6) months
in the aggregate, '

- (ii) If Seller has used commercxally reasonable efforts (including Seller s timely filing

of required documents, payment o