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City Hall
1 Dr Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227

" BOARD of SUPERVISORS |

~ August 21, 2013

‘Mica Ringel
485 Potrero Avenue, Unit C
San Francisco, CA 941 10

Subject: . Appeal of Determmatlon of Exemption from Envrronmental Review for a
' Project Located at 435-437 Potrero Avénue

Dear Mr Ringel'
The Office of the Clerk of the Board is in recelpt of a memorandum dated August 16 2013

(copy attached), from the City Attorney’s office regardlng the timely filing of an appeal of
the determination of exemption from environmental review for a project located at 435-437

. Potrero Avenue
The City Attorney has determined that the appeal was filed in a timely manner.
A hearing date has been scheduled on Tuesday, September 24, 2013, at 3:00 p.m., at
the Board of Supervisors meeting to be held in City Hall, Legislative Chamber, Room 250,
1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102. .
Pursuant to the Interim Procedures 7 and 9, please provrde to the Clerk’s Office by: .

8 days prior to the hearlng any documentation which you may want avallable to the -
Board members prior to the hearing;

11 days prior to the hearing: names of interested parties to be notified of the hearing'.

Please provide 1 electronic file and 18 h‘ard copies of the documentation for distribution,
and, if possible names and addresses of interested parties to be notified in label format.

If you have any questions, please féel free to contact Leglslatlve Deputy Director, Rick
Caldeira at (415) 554-7711 or Legislation Clerk, Joy Lamug at (415) 554-7712.

Very truly yours,

" Angéla Calvillo
Cletk of the Board
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 CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA MARLENA G.BYRNE
City Attorney Deputy City Atforney

DIRECT DIAL: {415} 554-4620 : -
E-MAIL: marlenc.byme.@sfgo?_-'fsrg
[, |

MEMORANDUM

| L=
TO: Angela Calvillo ;3? <
' Clerk of the Board of Supervisors % =
- FROM:  MarenaG.Byme W[5 oo
Deputy City Attomey\-{\\ga, L e
: IR
DATE: . August 16,2013 o o
RE: Appeal of Determination of Exemption from Environmental Review for a Project

Located at 435-437 Potrero Avenue

You have asked for our advice on the timeliness of an appeal to the Board of Supervisors,
received by the Clerk's Office on August 12, 2013, by Mica L Ringel, of the Planning
Department's determination that a project located at 435-437 Potrero Avenue is exempt from
environmental review under the California Environmental Quality Act ("CEQA"). The proposed
work involves establishment of an internet services exchange to occupy the entirety of an
existing 10,000 square foot building (“proposed project”).

The Appellant provided a copy of the Planning Commission’s Motion No. 18921, dated
July 11, 2013, approving a conditional use application for the proposed project, which motion
found that the proposed project was exempt under Class 1 of the CEQA Guidelines as a minor
alteration to an existing facility (14 Cal. Code Reg. §15301 ez seq.). Accordingly, the appeal is
ripe because an approval action has been taken for the project.

) Conditional use approvals are subject to a 30-day appeal period, which generally would
have run on August 10. (Please see Planning Code section 308.1(b).) But, because August 10 fell
on a Saturday this year, the Board of Supervisors Clerk’s Office would have accepted such an
appeal of the conditional use approval as timely filed until August 12, 2013. Accordingly, it is
our view that the appeal of this categorical exemption determination is timely, and the appeal
should be calendared before the Board of Supervisors. We recommend that you so advise the
Appellant. . '

Please let me know if I may be of further assistance.

MGB

cc:  Rick Caldeira, Deputy Director, Clerk of the Board

Joy Lamug, Board Clerk's Office

Erica Dayrit, Board Clerk's Office

Jon Givner, Deputy City Attorney '

Kate Stacy, Deputy City Attorney '

Scott Sanchez, Zoning Administrator, Planning Department

Sarah Jones, Environmental Review Officer, Planning Department

AnMarie Rodgers, Planning Department

Nannie Turrell, Planning Department

Tina Tam, Planning Department

Corey Teague, Planning Department

Ciry HalL - 1' DR. CARLTON B. GOODLETT PLACE, ROOM 234 - SAN FRANCISCO, CALIFORNIA 94102
.RECEPTION: [415) 554-4700 FACSIMILE: (415) 554-4757

n:\londuse\rhbyme\bos ceqa appfgs?4§5-437 potrero ﬂmeliness.doéx



City Hall
Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227

- BOARD of SUPERVISORS

August 13, 2013

To: Jon Givner :
Deputy City Attorney /“

From: Rick Caldelra
Legislative Deputy Du‘ector\

Subject: Appeal of Determination of Exemption from Environmental Review for .
435-437 Potrero Avenue - Block No. 3974, Lot No. 022

An appeal of Determination of Exemption from Environmental Review for 435-437 Potrero
Avenue (Assessor’s Block No. 3974, Lot No. 022) was filed with the Office of the Clerk of the
Board on August 12, 2013, by Mica I. Ringel. ,

Pursuant to the Interim Procedures of Appeals for Negative Declaration and Categorical
Exemptions No. 5, I am forwarding this appeal, with attached documents, to the City Attorney s
Office to determine if the appeal has been filed in a timely manner. The City Attorney's
determination should be made within three working days of receipt of this request.

If you have any questions, you can contact me at (415) 554-7711.

(A Conditional Use Appeal was also filed on August 12, 2013, along with this appeal; the
Conditional Use Appeal was referred to the Director of Public Works for verification of
signatures.)

c: Angela Calvillo, Clerk of the Board
‘Kate Stacy, Deputy City Attorney
Marlena Byrne, Deputy City Attorney’
Scott Sanchez, Zoning Administrator, Planning Department
Sarah Jones, Acting Environmental Review Officer, Plannmg Department
AnMarie Rodgers, Planning Department
Andrea Contreras, Planning Department
Corey Teague, Planning Department
Jonas Ionin, Acting Planning Commission Secretary
Victor Pacheco, Board of Appeals
Cynthia Goldstein, Board of Appeals
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435-437 POTRERO AVENUE

CASE NO. 2013.0477C
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. supermica@gmail.com
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MICA 1. RINGEL
485 Potrero Avenue, Unit C
San Francisco, CA 94110

415.519.7523

supermica@gmail.com

August 12,2013

‘Board President David Chiu

and Members of the Board of Superv1sors
c/o Angela Calvillo,

Clerk of the Board of Supervisors

1 Dr. Carlton B. Goodlett Place

San Francisco, California 94110

BY HAND DELIVERY

Re: Appeal of Categorical Exemption Determmanon
Appeal of Conditional Use Permit '
 435-437 Potrero Avenue
Case No. 2013.0477C
Legitimized Internet Services Exchange

Dear President Chiu and Supervisors:

I am appealing a determination made by the Planning Department and Commission (hereinafter
collectively “Planning”) that a Conditional Use (CU) Permit to establish an Internet Services
Exchange (ISE) at 435-437 Potrero Avénue is somehow exempt from the provisions of the"
California Environmental Quality Act (CEQA) by “stamp” of a CléSs 1 categorical exemption.

BACKGROUND

On July 11th 2013, the Planning Commission took action and approved Motion No. 18921 ‘
adopting ﬁhdings relating to the approval of CU Authorization pursuant to Planning Code §
179.1, 227(r), 303, and 303 (h), to allow approximately 10,000 gross square feet of ISE on the
entirety of both tloors at 435-437 Potrero Avenue, in an existing two-story building within an
Urban Mixed Use (UMU) zoning district bordering Residential (RH-2).
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An ISE is a prohibited use within a UMU zoning district, and the Commission’s authorization
was contingent on approval of a Letter of Legitimization (LOL) signed by the Zoning
Administrator (ZA) on June 4™ 2013.

I filed a Jurisdiction Request (JR) with the Board of Appeals (BOA) on July 25% to challenge the
LOL determination. The JR will be heard oni August 14™.

It is my contention that Planning has (1) abused its discretion in its determination that this proj ect
s categbrica]ly exempt and (2) failed to make the required findings that would support an

exemption.

CALIFORNIA ENVIRONMENTAL QUALITY ACT

CEQA is not to be stretched beyond the “reas’ona‘bl'e scope of the statutory language.” !

Class 1 categoncal exemphon is applicable to the “operatlon, repair, maintenance, permlttmg,
leasing, licensing, or minor alteration of existing public or private structures, facﬂlues

mechanical equipment, or topographical features, involving negligible or no expansion of use

beyond that existing at the time of the lead agency’s determination.” 2

SiGNIFICANT CHANGE OF USE

-435-437 Potrero Af/enue had been without a tenant for a minimum of 3 years on July 1% 2013
when the Commlssmn took actlon and granted the CUP. By definition, an unoccupied property
is empty, vacant, and without an act1ve use. 'Any subsequent use beyond that which existed at
the time of project approval, which was no_thmg, would have to be consldered a clear expansion

of use.

ICCR § 15003(f) Cztzzens of Goleta Valleyv Board of Supervisors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103
Cal. App.4th 98, 110

2 CCR. § 15301.

1883



The former tenant [RCN/Astound] had used the site to house an ancillary hub for the broadcast
and transmission of their digital cable franchise3.

The Project Sponsor’s sﬁbmittal in support of the CUP outlines the framework for the site to
become a public Data Center serving “local retail business customers.” It will be “much like a
local print shop” or a Kinko’s. “At any given time there will be 4;6 people employed at the
facility with 2—4 employees of customers rotating on and off-site at any given time.” Whéreas,
the commerce element had never previously existed at the site before, it becoming a commercial

web host would again have be considered as a clear expansion of use.

Tn their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul
Avenue, the Project Sponsor’s submittél stateé this project will “represent a local choice for the
San Francisco Small Business Community’-’. It will “help attract and retain small businesses and
starf—up companies” and in turn, that will “promote further job growth in San F rancisco.” They
believe they can “provide a higher degree of service than the larger national and multi-naﬁonal

platforms™ as long as it will “not require construction of a new facility.”

An ISE would have been principally permitted under the site’s previous M-1 (Light Industrial)
zoning, however pursuant to Eastern NeighBorhoods rezoning to UMU, Data Centers are
prohibited in UMU. The Project Sponsor admits that the site had been vacant since 2010 and
that in that time RCN/Astound had not secured the appropriate permits to establish an ISE at

- 435-437 Potrero Avenue. It is my contentién that they did not provide Internet Services from
this site, but rather from their Data Center at 200 Paul, and that pur_suant to their Franchise
agreement Utility Permit, the Potrero hub is considered a “facility” and thus not regulated by

Planning.

3 “RCN has a principal headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub_- site at the following location: 437 Potrero
Avenue, San Francisco, CA, 94110. This hub site is served by and technically integrated with
the principal headend. RCN serves the general population within this OVS service area.”

www.fcc.govibureaus/mb/ovs/rensfnoi.doc
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This calls into question the lack of due diligence. Why wasn’t this assessed as a new project for |
CU approval, rather than “lcgiﬁmized"' as an existing business that could forego environmental
-review? In this context, CEQA analysis becomes very important. If the project fails to meet
the Class 1 guidelinesl'of an "existing facility” it is not categorically exempt. The facility
exists, yes... but it is no Jonger an ancillary hub for digital cable. RCN/Astound abandoned the
utility use of 435-437 Potrero in 2010 when their lease expﬁe¢ The pending use is predicated |

by what it has sought entitlement to become, a commercial web host.

‘Negligible refers to a quantity so small it can be ignored; something so insignificant it is neither
important, nor worthy of consideration. The planned expansion of use is neither insignificant

nor negligible... and even if it was it’s still not categorically exempt.

The exception to the exemption is that a project with the potential of causing significant
cumulative impacts, or which otherwise has a reasonable possibility of resulting in significant

effects does not qualify for exempﬁons..

PUBLIC HEALTH AND SAFETY

~ The following statement from the Project Spbnsor’s Submittal is not true: “the CU Authorization
will not be detrimental to the health, safety or general welfare of the persons or the businesses in

the vicinity.”

There is an industrial sized 4,000 KW Generator on-site and the emissions “stack” is located
directly in our back yards. The health risks associated with Toxic A1r Contaminant [TAC] - -
areare quantiﬁed by ones distance to the source. TAC's are directly related to Asthma, Heart
Attacks, Strokes, Hypertension and shorter life spans. Potrero Ave has very poor Air Quality
and Noise Levels, both which measure parallel to Highway 101, which is two blocks away.

San Francisco Municipal Code § 20014 states:

4 (Added by Ord. 202-02, File No. 012186, App. 9/27/2002)
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The Board of SupervisorS finds and declares the following:

(a) Diesel Backup Generators emit large amounts of snﬁog -forming nitrogen oxides
(NOx), particulate matter with a diameter of 10 microns or less (PMI10), sulfur oxides
and hydrocarbons contributing to ground- level ozone, and reduced visibility.

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans,
which include lung cancer, aggravation of respiratory and cardiovascular disease,

aggravation of existing asthma, acute respiratory symptoms, and chronic bronchitis and
decreased lung function. ' : '

(c) In August of 1998, the California Air Resource Board listed diesel exhaust,
specifically particulate emissions from diesel fueled engines, as a "toxic air
contaminant." '

(d) Accordzng to the Bay Area Air Quality Management District (BA4 OMD), Diesel
Backup Generators tend to emit more pollutants than a new well-controlled power plant.
In fact, even a clean diesel backup generator may emit more than 20 times as much NOx
per kilowatt-hour as a new well-controlled power plant. Older dirtier Diesel Backup
Generators may emit 200 times as much NOx. '

(¢) The Bay Area is currently designated nonatz‘ainmént for the national ozone standards
by the United States Environmental Protection Agency.

() The Bay Area is currently desfgnaz‘ed nonattainment for the state ozone and PM] 0
standards by the California Air Resource Board, :

(2) The City and County of San Francisco is concerned about the health hazards posed
by diesel emissions polluting the air, and wishes to impose limitations on Diesel Backup
Generators to reduce the emission of diesel exhaust.

BAY AREA AIR QUALITY MANAGEMENT DISTRICT (BAAQMD)

Although the pefmit to operate the generator had expired during vacancy, the Bay Area Air _
| Quality Management District (BAAQMD) has a]readjf issued a new permit for the new use. As
part of the exhibits is the new perrit and for your comparison are the old permits emissions

. report which details 19 of a hundred plus toxins this generator emitted into my backyard under
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the previous permit. Please note that the toxins are measured in .Ibs per day (yearly emissions

divided by 365 days).

" . Generator’s are not just for emergency use. Generators have to be regularly tested and

maintained. Anytime there is interruption in power the engine fires on. There will not always be
staff at the facility, and sometimes problems can't be immediately fixed. Ismy neighborhood

~ expected to .sh;elter in-place? Indeed, we are, and due to the “mission critical” nature of a data |
center, this allows for the potential of hours upon hours of industrial strength diesel emissibﬁs in

this increasingly residential neighborhood.

Several adj acent neighbors on Utah Str_eé’t and PbiIero Avenue have testified that the old
. generator would emit visible plumes of black “smoke” — which is not smoke at all, it is actually
carcinogenic soot; emitted into our backyards and into the air for we breathe; and the vibrations -

could be felt whenever the generator was in use.

The problems are not just attributed to the generator, but also to noise from the rooftop fans.
One neighbors describes a constant electrical hum that emanated from the building that could be
prominently heard in the evening. Tw<':) neighbors who live directly behind 435-437 Potrero
describe the period after the former tenants left as being relief from the audible static they had

endured for years.

The Project Sponsor states that the existing HVAC meets noise stanaards. They also propose
specific mitigation measures (e.g. Mufflers) to reduce sound. The motion adopted by the
Planning Commission recognizes that a noise study is underway-but not yet completed. Under
CEQA, you have to coﬁnplete the environmental analysis prior to project approval. Neither the

CEQA checklist, nor any'othér environmental documents exist.

This project is not exempt from environmental review, but rather is a prime candidate for

environmental review.

Not only did the former tenant not obtain permits with Planning for an ISE, but also they never
finalized any permits with DBI throughout their entire lease, including the electrical. They
were tenants who officially terminated use when they left and now the landlord is trying continue

use years later, thus the “legitimization”.
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- There has been no disclosure of the adverse environmental and health effects to the surrounding
neighborhood from the project sponsor or by Planning. This project has nearly escaped

environmental review via “legitimization” and the CU process.

LAND USE STANDARDS

General Welfare Standard

-  "The establishment, maintenance or conductmg of the use for which a use permit is
sought will not, under the particular case, be detrimental to the public welfare or injurious -
to prbperty or improvements in the neighborhood" (Hawkins v. County of Maﬁn (1976)
54 Cal.App.3d 586). '

Nuisance Standard

» "Any use found to be objectionable or incompatible with the character of the city and its
environs due to noise, dust, odors or other undesirable characteristics may be prohibited"

(Snow v. City of Garden Grove (1961) Cal. App.2d 496).

General Plan Consistency Standard

. “Although use permits are not explicitly made subject to a general plan meeting the
requirement of state law, that condition is necessarily to be implied from the hierarchical
relationship of land use laws. Thus, use permits are struck from the mold of the zoning
law, the zoning law must comply with the adopted generé.l plan, aﬁd the adopted general
plan must conform with state léw; the validity of the permit process derives from
compliance with this hierarchy of élanniﬁg laws (Neighborhood Action Group v. County
of Calaveras (1984) 156 Cal . App.3d 1176).

Zoning Consistency Standard

e "To obtain a use permit, the applicant must generally show that the contemplated use is
compatlble with the policies in terms of the zonmg ordlnances and that such use would
be essential or desirable to the pubhc convenience or Welfare and will not impair the

>-1ntegrlty and character of the zoned district or be detrimental to the pubhc health, safety,
morals.or welfare" (O'Hagen v. Board ‘of Zoning Adjustment (1971) 19 Cal.App 3d 151).
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CALL FOR RELIEF

I humbly request that the Board: (1) take peremptory action by issuing a permanent injunction of
the CUP; (2) compel Planning to rescind its determination that the project is eligible to forego
environmental review, and; (3) require that in the future Planning conduct a thorough
environmental analysis for all proposed ISEs to determine whether they “may have a significant .

effect on the environment”.

DECLARATION

I declare under penalty of peljury under the laws of the State of California that the foregoing is

true and correct.

N

- MICA I RINGEL
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SAN FRANCISCO
‘ _NING BEPABTMENT

Subject to:‘ (Select only if applicable) N ‘ : . ' - 1650 Mission St
O Affordable Housing (Sec. 415) : O First Source Hiring (Admin. Code) Suife 400
ing Li - i i ‘ $an Francisco,
l:l» Jobs Housing Linkage Program (Sec. 413) O Child Care Requirement (Sec. 414) - CA 641032470
- O Downtown Park Fee (Sec. 412) . B Other (TIDF — Sec. 411) =
. ) - Repepfion:
415.558.6378
Fax:
Planning Commlssmn Motlon No.18921 sssoms
HEARING DATE: JULY 11,2013 Planring
- Informafion:
. . 415.558.6377
Date: - July 3, 2013
Case No.: 2013.00477 ‘C
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
‘ 58-X Height and Bulk District
" Block/Lot: 3974/022

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
' 1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact: Corey Teague - (415) 575-9081

corey.teague@sfgov.org

ADOPTING FINDINGS RELATING TO THE APPROVAL. OF CONDlTIONK'"L USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, ANT7) 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY g DING

WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT BULK
DISTRICT ) : /
PREAMBLE ' -/

On April 18, 2013, David Silvérman, on behalf of Industry Capital Intemet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the ent:.rety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zomng District and 58-X
Height and Bulk District.

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

www.s?pqaq'ﬂ'ning.org |



Motion No. 18921 - . : CASE NO. 2013.0477.C
July 11, 2013 - 435-437 Potrero Avenue

The Project is exempt from the California Environmental Quality Act ("CEQA”) as a Class 1 categorical
exemption. ' .

The Commission has heard ‘and considered the téstimc)ny presented to it at the public hearing and has
further considered written materials and oral testimony presented on behalf of the apphca.nt Department
staff, and other interested parties. :

- MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following
findings:

FINDINGS

: Havmg reviewed the materials 1dent:f1ed in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows: :

1. Theabove recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
_ between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently
d.b.a. Astound Networks). :

3. Sutrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’s small scale, local ov'vnership, and central location will allow it to
provide services to smaller users and busineé:ses within the City. '

5. Public Comment. When the case report was issued on June 3, 2013, the Department had not
received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did. express concerns about specific aspects of the project that were generally
related to the operation of the backup generator. These concerns were based on their experiences
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Motion No. 18921 ' . CASE NO. 2013.0477 C |
July 11, 2013 _ 435-437 Potrero Avenue

from previous operators of the building. Additionally, one neighbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st. -

On July 10% and 11%, the Department received new emails of opposition from two neighbors on
the subject block, one ernail of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn’t identify their address. The primary
concerns in those emails stem from the potential noise, vibrations, and dischafge from the backup
generator in the building. ' -

6. Planning Code Compliance: " The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use

- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 10,000 g-ross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization
under the provisions of the properties former M-1 zoning. '

7. - Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing applications for Conditional Use approval. On balance, the project does comply with
said criteria in that: ‘ ' :

~A. The proposed new uses and building, at the size and intensity contemplated and-at the
proposed location, will provide a development that is necessary or desirable, and compatible
. with, the neighborhood or the community.

The proposed Internet Services Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size-and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale option for small businesses
within the City for data and information storage.

B. The proposed project will not be detrimental to the health, safety, convenience or general .
welfare of persons residing or working in the vicinity. There are no features of the project

o 1592
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Motion No. 18921 ' _ CASE NO. 2013.0477 C
July 11, 2013 _ _ 435-437 Potrero Avenue

iii.

iv.

that could be detrimental to the health, safety or convenience of those residing or working
the area, in that:

Nature of proposed site, mcludmg its size and shape, and the proposed size, shape and
arrangement of structures;

The existing buﬂdmg is two stories and approximately 30 feet high. It was orzgmally built in 1950
and is representative of the size and scale of buildings in the area. The pro]ect would not enlarge or
reduce the size of the building.

The accessibility and traffic pattei'ns for persons and vehicles, the type and vc;lume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
good. Additionally, only two to four workers will be present at a tzme Therq‘are the project will
not create issues for traffic or parking.

The safeguards afforded to prevent noxious or offensive emissions such as noise, glare,
dust and odor; ‘

The existing HVAC equzpment consists of seven fan units that will comply wzth the San Francisco
Noise Ordinance the. equipment and does not emit any dust or odors. The backup generator will
only be used for testing and in emergencies like power outages.

Treatment given, as appropriate, to such aspects as landscaping, screening, open spaces,
parking and loading areas, service areas, lighting and signs; :

The exlstmg buﬂdzng covers the entire site and includes no open space or landscaped areas. All
lighting and signing will meet Planning Code requirements.

C. That the use as proposed will comply with the applicable provisions of the Planning Code
.and will not adversely affect the General Plan.

“The Project complies with all relevant requirements and standards of the Planning Code and is

consistent with objectives and policies of the General Plan as detailed below.

D. That the use as proposed would prévide development that is in conformity with the purpose

S_A'.ﬂ FRANCISCO

of the applicable Neighborhood Commercial District.

The project is not located within a Neighborhood Commercial District.
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8. Planning Code Section 303(h) eéfablishes addiﬁonal criteria for the Planning Commission to
consider when reviewing. applications for Conditional Use Approval of Intemet Services
Exchanges. On balance, the project does comply with said criteria in that:

$AN FRANGISEO

The intensity of the use at this location and in the surrounding néighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
servirig uses in the area;

. The use has a low intensity and has existed in the building for more than ten years with no known

negative impacts. Additionally, the existz"ng building is mot currently designed to easily
accommodate @ more active commercial use, and therefore. is suitable for an Internet Services
Exchange. - ' '

- The building in which the use is located is designed in discrete elements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

‘Rooftop equipment on the buﬂdjng in which thé use is located is screened appropriately;

The project is required to provide adequate scre,en.ing of robﬁop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

. The back-up power system for the propdsed use will comply with all applicable federal

state, regional and local air pollution controls;

The existing backup genefator complies with all relevant controls and is perrriitted by the Bay
Area Air Quality Management District (Permit No. 21731).

Fixed-source equipment noise does not exceed the decibel levels specified in the San
Francisco Noise Control Ordinance; '

A consultant is currently conducting a noise analysis for this building. The building’s rooftop

" mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise

levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). ‘This requirement is also listed as Condition of Approval
No. 11 of this motion. ’
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f. The building is designed to minimize energy consumption, such as through the use of

energy-efficient technology, including without limitation, heaﬁng,' ventilating and air

- conditioning systems, lighting controls, natural ventilation and recapturing waste heat,
and as such commercially available technology evolves; . '

The existing equipment at the site is fully operable. However, the project will also use the
following energy saving technigues to reduce the total power consumption of the building: _
1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent eﬁiaency '
2) Cold isle containment, which can reduce the power associated with mechanical cooling by
25 10 30 percent. '
3) Air-side economization, which can reduce the cooling power consumption by an
'estimated 50 to 60 percent.

g. The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building's power needs through on-site power
generation, such as through the use of fuel cells or co-generation;

The project sponsor studied the feasibility of using on-site Co-generation and fuel cells. However,
" due to the limited lot size, such power generation is not possible. :

h. The project sponsor shall have sublﬁtted design capacity and projected power use of the
building as part of the conditional use application;

The building is served by PGEE with 4 1.0 mega volt ampere (“MVA”) dedicated underground
feed transformer that is Jocated inside the building. This translates into a serviced capacity of
approximately 800kW of powei per hour. Using a vacancy factor estimate of 7.5 percent, the
projectéd maximum annual energy use is 6,500,000 KWh per year, o 540,000kWh per month.

The féllowing table provides projected monthly energy use per year as the building is leased up

over time:
Power Use per Month 2013 2014 2015 2016
Total Capacity (KWh) 36,000 216,000 -~ 360,000 540,000

9. General Plan Compliance. The Project is, on balance, consistent with the following Objectives
and Policies of the General Plan:

COMMERCE AND INDUSTRY
Objectives and Policies

OBJECTIVE1:*
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MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE

TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Po]icy.l.lz .

Encourage development which provides substantial net benefits and minimizes undesirable
consequences. Discourage development that has substantial undesirable consequences that
cannot be mitigated. ’

The project will provided a much needed support service for other businesses within the City without
producing undesirable consequences. ‘ '

OBJECTIVE 3:-
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED. |

Policy 3.4: ,
Assist newly emerging economic activities.

OBJECTIVE 4: - ' ' _ ,
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. -

* Policy 4.1:

10.

SAR FRANCISED

Maintain and enhance a favorable business dlimate in the city.

Policy 4.2: : o
Promote and attract those economic activities with potential benefit to the City.

The project will provided a much needed support service for other businesses to locate and grow within the
City, especially businesses with technological support needs. o

Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency with said policies. On balance, the project does comply with said

policies in that:

A. That existing neighborhood—sérving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced. .

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
area. ' '

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods.
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The proposed use has existed within the subject building since 2000 (including periods of vacancy).
Continuing the use at this location will not impact existing housing or neighborhood character.

That the City's supply of affordable housing be preserved and enhanced, - '

No housing is created or removed as part of this project.

. That commuter traffic not impede MUNI transit service or overburden our streets or

neighborhood parking.

The nature of the project is such-that very little traffic will be generated because it is not a typical
commetcial use where customers come to the place of business to receive a service or purchase a good.
Additionally, only two' to four workers will be present ut a time. Therefore, the project will not create
issues for traffic, parking, or MUNL '

Thata di\ierse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for
resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead preserve and
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of
life in an earthquake.

The project includes no significant changes to the existing building.

. That landmarks and historic buildings be preserved.

'Ihe subject building was determined fo not be a hzstonc resource by the Showplace Square/Northeast
Mission Historic Survey.

That our parks and open space-and their access to sunlight and vistas be protected from
development.

The project will have no impact on existing parks and open spaces.

The Project is consistent with and would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Prc_)ject would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City.
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DECISION

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral tesﬁmoﬁy presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
incorporated herein by reference as though fully set forth. : :

" APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization tothe Board of Supervisors within thirty (30) days after the date of this Motion No.
18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554~
5184, City Hall, Room 244,1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P. Iorﬁn
Acting Commission Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: Commissioner Sugaya
ABSENT: Commissioner Hillis

ADOPTED:  July11,2013
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EXHIBIT A
AUTHORIZATIQN

This authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existirig two-story building located at 435-437
Potrero AVenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(r), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped #EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herein run with the property and not
with a particular Project Sponsor, business, or operator. :

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Project the Zoning
Admihistrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Planning
Commission on July 11, 2013 under Motion No 18521. '

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the "Exhibit A’ of this Planning Commission Motion No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit -
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications. o »

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent
responsible party. .

CHANGES AND MODIFICATIONS

Changes to the appfoved plans may be approved administratively by the Zoning Administrator.
Significant changes and »modiﬁcat'lons of conditions shall require Planning Commission approval of a
new Conditional Use authorization. ' : '
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435-437 Potrero Avenue

and Reporting

1. Validity. The authorization and right vested by virtue of this action is valid for three (3) years
' from the effective date of the Motion. The Department of Building Inspection shall have issued a
.Building Permit or Site Permit to construct the project and/or commence the approved use within

this three-year period.

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

2. Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the, project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit

- application, the Commission shall conduct a public hearing in order to consider the fevocation of
the Authorization. Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall determine the extension of time for the continued

validity of the Authorization.

For information ubout_compliz_znce, contact Code Enforcement, Planning Department at 415-575-6863,

umnv.gf—planniizg.org.

3. Diligent pursuit. Once 2 site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completion. Failure to do so shall be grounds for the Commission to consider
_revoking ﬂie approval if more than three (3) years have passed since this Authorization was

approved.

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf—;glunning.org.

4 Extension. All time limits in the preceding three paragraphs may be extended at the discretion of

the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for which such public agency, appeal or

challenge has caused delay.

For information about compliance, contact Code Enforcement, Planning Depurt,ment at 415;575—6863,

" www.sfplanning.org.

5. Conformity with Current Law. No application for Building Permit, Site Permit, or other

entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement,

Planning Department at 415-575-6863, 1 mvw.sf—ylanning.org.

DESIGN - CdMPLlANCE AT PLAN STAGE

6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall
_ submit a roof plan to the Planning Department prior to Planning approval of the building permit

1600
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required
to be screened so as not to be visible from any point at or below the roof level of the subject
building. ' ‘ - ‘ :

For information about compliance, contact the Case Planner, Planning Department at 415-558-6378,
www.sf-planning.org. ' : :

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formetly Chapter 38

. of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee

(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor- shall provide

the Planning Director with certification that the fee has been paid.

For information about compliance, contact the Case Planner, Planning Department at 415-558-6378,
www.sf-planning.org.

MONITORING

8.

Reporting. As long as the use remains an Internet Setvices Exchange, the project sponsor shall
submit to the Planning Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual
report to the Department of Environment and the Planning Department which shall state: (a) the
annual energy consumption and fuel consumption of all tenants and occupants of the Internet

" Services Exchange; (b) the number of all diesel generators located at the site and the hours of

usage, including usage for testing purposes; (¢) evidence that diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and laws;

and (d) such other information as the Planning Commission may require. : ‘
For information about compliance, contact Code Enforcement, Planning Depariment at 415-575-6863,

www.sf-planning.org.

Enforcement. Violation of any of the Planning Department conditions of approval contained in |
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalties set forth under Planning Code

. Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to

10.

other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
www.sf-planning.org. :

Revocation due to Violation of Conditions. Should implementation of this Project result in
complaints from interested property owners, residents, or commercial lessees which are not
resolved by the Project Sponsor and found to be in violation of the. Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a public
hearing on the matter to consider revocation of this authorization. o
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For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
www.sf-planning.org. : ' :

OPERATION

11.

12.

13.

14.

15.

16.

SAN ERANCISDO R .
Bl ANNING DEPARTMENT

Noise Control. Thé premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the

" §an Francisco Noisc':-‘: Control Ordinance.

For information about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, www.sfdph.org.

Vibration. The Project Sponsor shall. attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment.
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

wunu;sf—_ylunniﬂ 9.0rg.

Backup Generator Operati(on; The Project Sponsor shall attempf to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator..
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards. :
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public

Works, 415-695-2017, hitp:l/sfdpw.org. ' ' '

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to OWRETS and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall
report to the Zoning ‘Administrator what issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor. ' :
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

wunu.sf—planning.org.

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximate’ljr six months after occupancy of the building. The report shall focus on the
operation of the building during that time, especially regarding the generatioﬁ of noise and
emissions from the backup generator and other equipment. '

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf—plm111ing.org.
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Executive Summary

Conditional Use | i
" . San Frapcisco,
HEARING DATE: JULY 11, 2013 : CA 041032479
’ Recepfion:
Date: - July 3, 2013 ’ : \, . : ' 415.558.6378
Case No.: 2013.00477 C . : ' R
 Project Address: 435-437 Potrero Avenue S 415.558.6409
Zoning: UMU (Urban Mixed Use) District ‘ ' Planning
S 58-X Height and Bulk District . Informeation:
Block/Lot: 3974/022 415.558.6377

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
' 1 Sansome Street, 15% Floor ‘
San Francisco, CA 94104
Staff Contact: =~ Corey Teague — (415) 575-9081
‘ corey.teague@sfgov.org
Recommendation:  Approval with Conditions

PROJECT DESCRIPTION

The applicant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of |
approximately 10,000 square feet through the Eastern Neighborhoods Legitimization program. No
changes to the exterior of the building are proposed except for some additional screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this project’s small scale, local ownership, and
central location will allow it to provide services to smaller users and businesses within the City.

- SITE DESCRIPTION AND PRESENT USE

The project is located on the east side of Potrero Avenue between 17% and Mariposa Streets. The property
is located within the UMU ‘(Urban Mixed Use) District with a 58-X height and bulk district. The
irregularly shaped parcel is nearly 5,000 square feet and contains an approximately 10,000 square foot,
two-story building that was built in 1950 and the building was occupied as an Internet Services Exchange
from 2000 to 2010 (most recently d.b.a. Astound Networks). : '

SURROUNDING PROPERTIES AND NEIGHBORHOOD

The project site is located in an area where the commercial nature of Showplace Square and lower Potrero

. begins to transition towards a mix of uses, induding residential. As suchy, it is surrounded by a mix of

" building types and sizes, and a mix of land uses. The subject property is located in a duster of UMU

zoning that also borders REL-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a

gas station, art studio, auto repair shop, residential buildings, and a vacant lot proposed for residential

development (480 Potrero Avenue). Other nearby landmarks indude Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center. '

wwwisBfi8nning.org
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mmmal)> ENVIRONMENTAL REVIEW

The Project is e_xémpt from the California Environmental Quality Act (“CEQA”) as a Class 1 categorical
exemption. - -

HEARING NOTIFICATION _

This project was originally scheduled and noticed for a public hearing on June 13, 2013. Tt was continued
to July 11% because the notification poster on site was torn down and not replaced ina reasonable amount
of time. The poster was replaced and advertised the new hearing date of July 11, 2013.

EQUIRE . REQUIRED

S E TICE.DAT [ehyl : ERIOD:

Classified News Ad 20 days May 24, 2013 May 22, 2013 22 days

Posted Notice 20 days May24,2013 |  May24,2013 - | 20days

Mailed Notice , 20 days May 24, 2013 . May 23,2013 21 days
'PUBLIC COMMENT

s The Department did not receive any comments from the project explicitly supporting Or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operation of the backup generator. :

ISSUES AND OTHER CONSIDERATIONS

*  On June 4, 2013, fhe Zoning Administrator determined that the entire building is eligible to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

= A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the properfy plane) in the San Francisco Noise Ordinance (Section
7909 of the San Francisco Police Code). ' :

REQUIRED COMMISSION ACTION

In Qrder for the proposed ISE to be approved, the Commission must grant conditional use authorization
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Planning Code Sections 179.1,

227(z), 303, and 303(h).

BASIS FOR RECOMMENDATION

*  The existing building was used as an ISE from 2000 to 2010 without any forrﬁal complaints from
the community. : .
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» The project will provide needed supportive technical services for businesses that are locating or
growing in the City.

» The project is consistent with the Planming Code, Mission Area Plan, and the General Plan
overall. ' ' '

RECOMMENDATION: Approval with Conditions

Attachments:

Parcel Map

Sanborn Map :

Aerial Photographs

Site Photo

Zoning Map

Draft Motion

Sponsor Submittal -
-Project Narrative .
-Reduced Size Plans

CT: G:ADocuments\C\2012435 Polrero Ave\Executive Summary.doc

N arrENT _ “ 1605 : 3




Parcel Map

SUBJECT PROPERTY

. - Conditional Use Hearing
@ Case Number 2013.0447C
Internet Services Exchange
" 160@ 435437 Potrero Avenue

SAR FRANCISCO :
PLANNING DEPARTMENT



| Sanborn Map*

¢ - ‘ P - “ - . 3 N -
] BORH HAPS ARE DATED THEE HID 1990's
. USE|ONLY FRRATSTORICAL s:ﬁm:%'r ‘
. ! | e} | .
: & : ;
-u:,:-T el I Pt .....-_.,s_é_..@......... It ST @ {
S i ;
et @' 26 o - : i 3
1 LR O 7! P et L4 1
i g, # lml d I
1 B 4r 3 R 9 3 §
: & F frnd E 9 b .
i 3 Y & ! -1 i;n‘;"' gl 4 E I 4
- ARG , I t
S R A s | E T ST A !
. " ’
® o — .
Y
A . X : .
- 5 — , 3 hecizls | wl
= § ! R Ll
: A 3 . b i
] 5 i ' © Pl § >
3 P E’J$= ? r iy ey - &y 2
N N - 1 : Accna Covrid
A i ) e [ W garp ¢
e F- . 3975 3 - ;g . ) =T, T sa A,
L : 74 7304 2rth igt . ‘:3 §§ 2 [y -‘ s
1% £ Y i S8, 1 P|Y ;
o) 2-1!'” - - l‘ .27 g I H = |
xr - —] f 2 i
L__": 8" z e > =
_ g 5 L3 _y & i ool -
- . - 5 } 2 3 ey
| " ) - —l # e T 4R E ¥ il
(G e U g W=
rdz 3 a3
I . e fc
[ 3 2ok 2%
e 3 =] _— £
. q,' 1 - ';g & . '_’: : ¥ - ] Lt W SR
el I _
o DROPER
*The Sanborn Maps in San Francisco have not been updated since 1998, and this map may not accurately reflact existing conditions.
Conditional Use Hearing
Case Number 2013.0447C
d Internet Services Exchange
SAN FRANCISCO ]
SAN FRARCIST 5 435-437 Potrero Avenue

G DEPARTMENT




Aerial Photo

Ceckomaniis

eanDmslli s
sis l..'; -

S!ov.?i':!l.lﬂ

SUBJECT PROPERTY

Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange
435-437 Potrero Avenue

SAN FRENCISCO
PLANNING DEPARTMENT




Aerial Photo

T

g e R

=

SUBJECT PROPERTY

Conditional Use Hearing

Case Number 2013.0447C
L _ - N Internet Services Exchange
SANERARCISLD  EnT | 435-437 Potrero Avenue

160



Site Photo

SUBJECT PROPERTY

Conditional Use Hearing’
Case Number 2013.0447C
Internet Services Exchange

SAN FRANGISDD - - 435-437 Potrero Avenue

PLANNING DEPARTMENT




Zoning Map

g s

SUBJECT PROPERTY

Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange
s R—

435-437 Potrero Avenue



1IENT

Subject to: (Select only if applicable)

. s . 1650 Mission St
{3 Affordable Housing (Sec. 415) O First Source Hiring (Admin. Code) ) . Suite 400
3 Jobs Housing Linkage Program (Sec. 413) I Child Care Requirement (Sec. 414) g:“ gl;?nogl-sggg
* [ Downtown Park Fee (Sec. 412) O Other (TIDF — Sec. 411) )
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Planning Commission Draft Motion . MRS
' HEARING DATE: JULY 11,2013 ‘ Plannlng
Information:
: 415.558.6377
Date: July 3; 2013 .
Case No.: 2013.00477 C .
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
58-X Height and Bulk District
Block/Lot: 3974/022 ‘
Project Sponsor: -~ Industry Capital Internet Infrastructure, LLC
o 1 Sansome Street, 15% Floor
, - San Francisco, CA 94104
Staff Contact: Corey Teague — (415) 575-9081

corey.teague@sfgov.org

ADOPTING FINDINGS RELATING TO . THE APPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET. SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICT. ' ) : '

PREAMBLE

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the' Planning Department (hereinafter
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X
Height and Bulk District.

- On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

wWw_.sfpll %nlnéng .org
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The Project is exempt ﬁ'om the California Envu:onmental Quality Act (”CEQA”) as a Class 1 categorical
-exemptlon.

The Commission has heard and considered the tesﬁrﬁony presented to it at the public hearing and has’
further considered written materials and oral testimony presented on behalf of the apphcant Department
staff, and other interested parties. - :

‘ MOVED, that the Commission hereby authorizes the Conditional Use requested in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A" of this motion, based on the following
findings: :

FINDINGS

Having reviewed the materials identified in the preémblé above, and having heard all testimony and -
arguments, this Commission finds, concludes, and determines as follows:

1. The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Serv1ces Exchange f:rom 2000 to 2010 (most recently
d.b.a. Astound Networks).

3. Surrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a duster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block indude a gas station, art

_studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center.

" 4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Easten
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this projéct’s small scale, local ownership, and central location will allow it to
provide services to smaller users and businesses within the City. '

5. Public Comment. The Department did not receive any comments from the project explicitly
supporting or opposing the project. However, several neighbors did express concerns about
specific aspects of the project that were generally related to the operation of the backup
generator.

- parma . ’ -2
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6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A Legitimization. Plannmg Code Section 179.1 established a hme—].umted program wherein

existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits. .

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Coriditional Use
Authorization.- The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant

" to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization

under the provisions of the properties former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Comnusmon to consider when
reviewing applications for Conditional Use approval. On balance, the project does comply with
said criteria in that:

A The proposed new uses and building, at the size and intensity contemplated and at the

SAN FRANCISTD

proposed location, will prov1de a development that is necessary or desirable, and compaﬁble
with, the neighborhood or the community.

The proposed Internet. Services Exchange has already existed at the site for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale apﬂan for small businesses
within the City for data and mformutwn storage.

The proposed project will not be detrimental't_o the health, safety, convenience or general

‘welfare of persons residing or working in the vicinity. There are no features of the project

that could be detrimental to the health, safety or convenience of those residing or working
the area, in that: )

" Nature of proposed site, including its size and shape, and the proposed size, shape and
: arrangement of structures,

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

PLANNING DEPARTWIENT - 1614
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fi. . The accessibility and traffic patterns for persons and vehicles, the type and volume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the pra]ect is such that very little traffic will be generuted because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
good. Additionally, only two to four workers will be present at a time, and there is a two-space
tandem parking garage in the building. Therefore, the project will not create issues for traffic or

parking. '

iii.  The safeguards afforded to prevent noxious or offensive emissions such as noise, glare,
dust and odor; : '

The existing HVAC equipment consists of seven fan ynits that will comply wzth the San Francisco
Noise Ordinance the equipment and does not emit any dust or odors. The backup generator will
only be used for testing and in emergencies like power outages.

iv.  Treatment given, as appropriate, to such aspects as landscapihg, screening, open spaces,
parking and loading areas, service areas, lighting and signs;

The existing building covers the entire site and includes no open. space or landscaped areas. All
lighting and signing will meet Planning Code requirements.

C. That the use as proposed will comply with the appllcable provisions of the Planning Code
and will not adversely affect the General Plan. ’

The Pm]ect complies wlth all relevant requirements and standards of the Planmng Code and is
consistent with objectives and policies of the General Plan as detazled below.

D. That the use as proposed would provide development that is in conformity with the purpose
of the applicable Neighborhood Commercial District.

The project is not located within a Neighborhood Commercial'Dz'sh'ict._ ‘

8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to
consider when reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

a. The iﬁtensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area;

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. Additionally, the existing building is not currently designed to easily

'sm_m:lsng . ’ : | . 4
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accommodate a more act-we cammerczal use, and therefore is sultuble for an Intemet Services
Exchange

- The building in which the use is located is designed in discrete elements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or
reduce the size of the building.

Rooftop equipment on the building in which the use is located is screened appropriately;

The project is required to provide adequate screening of rooftop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

The back—up power system for the proposed use will comply with all apphcable federal
state, reg10nal and local air pollution controls;

The existing backup generator complies with all relevant controls and is permzﬂed by the Bay

Aren Air Quality Management District (Permit No. 21731).

Fixed-source equipment noise does not exceed the dec1be1 levels specified in the San

Francisco Noise Control Ordinance; -

A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. v

The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation and recapturing waste heat, -
and as such commerdially available technology evolves; -

The existing equipment at the site is fully operable. However, the project will also use the
following energy saving technigues to reduce the total power consumption of the building:
1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.

PLANNING nEPmr 1 6 1 6
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2) Cold isle containment, which can reduce the power assoczuted with mechanical coolzng by
25 to 30 percent.

3) Air-side economization, which can reduce the cooling power consumption by an
estimated 50 to 60 perceri.

g- The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building's power needs through on-site power
generation, such as through the use of fuel cells or co-generation; '

" The preject sponsor studied the feasibility of using on-site Co-éenerat-ion and fuel cells. However,
due to the limited lot size, such power generation is not possible.

h. The project sponsor shall have submitted de51gn capacity and prOJected power use of the
- building as part of the condmonal use application;

The building is served by PG&E with a 1 0 mega volt ampere (“MVA") dedicated underground
feed transformer that is located inside the building. This translates into a serviced capacity of
appraximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
projected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The follawmg table promdes pra]ected monthly energy use per year as the building is leased up

over time:
Power Use per Month 2013 2014 2015 2016
Total Capacity (KWh) 36,000 216,000 360,000 540,000

9. General Plan Compliance. The Project is, on balaﬁce, consistent with the following Objectives
and Policies of the General Plan: '

COMMERCE AND INDUSTRY
Objectives and Policies

OBJECTIVE &:
MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

‘Policy 1.1:

Encourage development which provides substantlal net benefits and minimizes undesirable
consequences. Discourage development that has substantial undesirable consequences that
cannot be mitigated.

The project will provided a much needed support service for other businesses within the City without
" producing undesirable consequences.
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OBJECTIVE 3:
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

- Policy 3.4: : ,
Assist newly emerging economic activities. Tl

OBJECTIVE 4:

IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.

Policy 4.1:
Maintain and enhance a favorable business climate in the city.

Policy 4.2: _
Promote and attract those economic activities with potential benefit to the City.

'Ihe project will provided a much needed support service for other businesses to locate and grow within the
City, especially businesses with technological support needs.

10. Pla.nﬁ.ing Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency w1th said pohaes On balance, the project does comply w1th said
policies in that: :

.A. That existing neighborhood-serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced.

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
area. ' :

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods. '

The proposed use has existed within the subject building since 2000 (including periods of vacuncy}.
Continuing the use at this location will not impact existing housing or neighborhood character.

C. That the City's supply of affordable housing be preserved and enhanced,
No housing is créated or removed as"part of this project.

D. That commuter traffic not impede MUNI ftransit service or .overburden our streets or
neighborhood parking.

SAR FRANCISGA ‘ . . , 7
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The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a good.
Additionally, only two to four workers will be present at a time, and there is a two-space tandem
parking garage in the building. Therefore, the project will not create issues for traffic, parking, or
MUNL N
That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for
resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead preserve and
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of

- life in an earthquake.

The.p‘roject includes no significant changes t0 the existing building.

That landmarks and historic buildings be preserved.

' The subject building was determined to not be a historic resource by the Showplace Square/Northenst

Mission Historic Suroey.

That our parks and open space and their access to sunlight and vistas be protected from
development. ' ' ' :

The project will have no imﬁuct on existing parks and open spaces.

11. The Project is consistent with and would promote the general and specific purposes of the Code
Provided under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

12. The Commission hereby finds that approval of the Conditional Use authorization would i)romote
~ the health, safety and welfare of the City. :

SAN FRANCISTD
PLANNING
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DECISION -

That based upon the Record, the submissions by the Applicant, the staff of the Department‘ and other
interested parties, the oral testimony presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to ‘the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans-on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
incorporated herein by reference as though fully set forth. : .

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
XOOOXX. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
-day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the

Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.

I hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P. Tonin
Acting Commission Secretary

AYES:
NAYS:
- ABSENT: -

ADOPTED:  July 11,2013

S I e | o
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EXHIBIT A
AUTHORIZATION

This authorization is for a conditional use to allow approximately-10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. XXXXXX..This authorization and the conditions contained herein run with the property and
not with a particular Project Sponsor business, or operator. .

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Project the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and approved by the Plamung
Con:umsswn on July 11, 2013 under Motion No X30XXX. .

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exhibit A" of this Planning Commission Motion No. XX0XXXX shall
be reproduced on the Index Sheet of construction plans submitted with the Site or Building permit
' application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authonzatlon and any subsequent amendments or modJﬁcatlons

SEVERABILITY

The Project shall comply with a]l applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or.impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to construct, or to receive a building pemut. “Project Sponsor” shall include any subsequent

respons1b1e party.

CHANGES AND MODIFICATIONS

Changes to the approved plans may be approved administratively by the Zoning Administrator. |
Significant changes and modifications of conditions shall require Plarmmg Commission approval of a
new Conditional Use authorization. :

SAN FRANCISCO ' . .10
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‘Conditions of Approval Compllance, Momtormg, and Reportlng
PERFORMANCE

1.

Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a
Building Permit or Site Permit to construct the project: and/or commence the approved use within
this three-year period. : '
For information about compliance, contact Code Enforcement Planning Deptzrtment at 415-575-6863,
www.sf-planning.org.

Expn:ahon and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the pro;ect sponsor must seek a renewal of this Authorization by filing an
application for an’ amendment to the original Authorization or a new application for
Authorization. Should the project sponsor dedline to so file, and ded.me to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of
the Authorization. Should the Commission ot revoke the Authorization following the closure of
the public hearing, the Commission shall determine the extension of time for the continued
validity of the Authorization.

- For information about compliance, contact Code Enforcement, Planning Depariment at 415-575-6863,

www.sf-planning.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have passed since this Authorization was
approved.

For information about compliance, contact Code Enforcement, Planning Depurtment at 415-575-6863,

www.sf-planning.org.

Extension. All ime limits-in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for which such pub]ic agency, appeal or
challerige has caused delay.:

For information about compliance, contact Code Enforcement, Planning Depurtment at 415-575-6863,

wuww.sf-planning.org.

Conformity with Current Law. No application for Building Permit, Site Permit, or other
entitlement shall be approved unless it complies with all appliéable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement
Planning Depariment at 415-575- 6863 www.sf-planning.org.

DESIGN COMPLIANCE AT PLAN STAGE
6. Rooftop Mechanical Equipment. Pursuant to Planmng Code 141, the Project Sponsor shall

submit a roof plan to the Planning Department prior to Planning approval of the building permit

SAN FRANCISCH N . | 11
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‘application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required

to be screened so as not to be visible from any point at or below the roof level of the subject
building.
For information about complmnce, contact the Case Planner, Planning Depariment at 415-558-6378,

wWww. sf—ylanmng org.

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide
the Planning Director with certification that the fee has been pa1d. _

For information about compliance, contact the Case Planner, Planning Department at 415-558-6378,

www.sf-planning.org.

MONITORING

8.

10.

SAN FRARCISCO . . 12
PLANNING DEPARTMENT . .

Reporting. As long as the use remains an Intemet Services Exchange, the project sponsor shall

submit to the Planning Department on an annual basis power use statements for the previous

twelve-month period as provided by all suppliers of utilities and shall submit a written annual
report to the Department of Environment and the Planning Department which shall state: (a) the

annual energy consumption and fuel consumption of all tenants and occupants of the Internet
Services Exchange; (b) the number of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and laws;.
and (d) such other information as the Planning Commission may require. _

For information about compliance, contact Code Enforcement Planning Department at 415-575-6863,

- Wwww.sf- lanmn .07,

Enforcement. Violation of any of the Planning Department conditions of approval contained in
this Motion or of any other provmons of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalhes set forth under Planning Code
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to -
other city departments and agencies for appropriate enforcement action under their jurisdiction.

 For information about camplumce contact Code Enfarcement Planning Department at 415-575-6863,

wuw.sf-planning.org.

Revocation due to Violation of Conditions. Should implementation of this Project result in
complaints from interested property owners, residents, or commercial lessees which are not
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a public
hearing on the matter to consider revocation of this authorization. '

1623
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For information about compliance, contact Code Enforcment Planning Department at 415-575-6863,
www. sf- zlannmg org.

OPERATION

11.

12.

13.

Noise Control. ’Ihe premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the dec:Lbel levels specified in the
San Francisco Noise Control Ordinance.

For information about compliance with the fixed mechanical objects such as rooftop air candltzomng,
restawrant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, wuww.sfdph.org.

Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards.

For information about compliance, contact Bureau of Street Use and Mapping, Department of Public
Works, 415-695-2017, http://sfdpw.org. '

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall

' report to the Zoning Administrator what issues, if any, are of concern to the community and what

issues have not been resolved by the Project Sponsor. ‘
For information about compliance, contact Code Enforcement, Plannzng Depurtment at 415-575-6863,

www.sft-planning.org.

S manceco ' . ' .
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A. INTRODUCTION

‘ndustry Capifal Tafernet. Inﬁ'astmcture LLC (“Applicant™) received & Letter of
Legitimization from. the Zonmg ‘Admiinistrator (“ZA Legitimization Lettef’)”) for the- pre-
existinig Internet Services Use at 435437 Potrero, Avenue, Block.3974/Lot 022 (“Property”). A
copyof the ZA Legmszatlon Letter is attached to the Staff Repoit. The ZA Legitiniization
noted thaf a Conditional Use Authorization was:also required for-continuation of the ise. The
Applicart seeks Conditional Use Autthérization (“Authorization”) pursuant to ﬂle ZA
Leg;hmmaﬁon Leiter. The Property is located at:theeast side of Highway 101 between 17" and
Manposa Streets, and is within the UMU Zomng District, and the 58-X He1ght and Bulk District. .

_ The Conditional Ise gntena are set forth in Planning Code Sections 303(¢) and 303(h).
The existing fise supports and addresses the .contimed need for Intermet Services.for San
Francisco’s sma]l business and start-up community by providing cornvenierit, aﬁ‘ordable ‘access to:
the existing data center. The existing use meets all requirements of San Francisco’s General Plan
anid Planmng Code. _ '

B.  SITEINFORMATION

- Street Address: 435437 Potrero- Avenie

Cross Streets: ' 1761 Street and Mariposa Street

Assessor’s Block/Lot: 3974022 _

Zoning District: . = UMU

Height/Bulk District: 58X

.Othier Plinming Areas: Nonie

 Parcel Area Size: 4,996 sqarefoet -

Existing Iinprovements: Two-story structure improved with electrical and othernpgraﬂcs

) for existing Internet Services use-
Existing Use: Internet Services

C.. PROJECT SUMMARY

Proposed Use: Continuatién of existing Internet Services Use
Building Height: 30 feet
Gross Square Footage: 10,000 square feet -
Nuiiibéf of Stories: 2 stories
1
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D.. DESCRIPTION OF THE BUILDING AND EXISTING USE

The building is located on a rectangular lot on the east side of Potrero Avenue between 178

Street and Mariposa Streets. The Site is within the UMU Zoning District. Plans of the cmstmg |

building are attached as Exhibit A.

The building was corstructed in 1950 and significantly improved in 2000 for use as an
Tnternet Services Center operated by RCN (which later became Astound Networks). The building
is fully eqmpped forthis use, No changes to the exterior of the building are proposed, except for
additional screening on the roof'to cover the existing mechanical equipment.

In contrast to the larger Internet Services centers that are in existence in San Francisco, this
site is ideally suited to serve small cusfomers in the City — much like a print shop or a simiilar Tight

industrial use but with a 21" century applicatien. In the City, there is currently no independent =

" provider of Imtemet Service' data center except for Digital Realty, a, mulfi-billion dollar
development company, which owns two large facilities at 365 Main Street and 200 Paul Street.
The Property represents a local choice for the San Francisco small business community. The
- building’s central location is ideal for local businesses. Additionally, by continuing the existing
use with its infrastructure intact, the business will not require construction of a new facility.

- The Applicant will focus on local retail busines§ customers whcreas some of the Iarger
facilities that have been built in the City are focused on much larger, wholesale cliénts. The size of
the facility is small compared to the others operating the City, The proximity of this facility to the
city center will help attract and retain small businesses and start-up companies.

We expect this data center to promote further job growth in San Francisco as the business

users will have a platform to grow their businesses with a local data center provider, which we
believe can provide a higher degee of service than the larger national and multt—uatxonal _

platforms.

- E.

COMPLIANCE WITH SECTION 303 (CONDITIONAL USE CRITERIA

Under Planning Code section 303(c), the Planning Commissioni shall approve the
application and authorize a conditional use if the facts presented establish the following:

1. Desirability and Compatibility of Project

Plan.umg Code sectlon 303(c) (1) requires that facts be estabhshed wlnch demonstrate the
followmg

That the proposed use or feature, at the size and intensify contemplated and at
the proposed location, will provide a development that is necessary or
desirable for, and compatible with, the neighborhood or the community.

The existing use is compauble with the neighborhood and the commumty The Applicant
plans to use the existing building {(built in . 1950). No exterior changes are proposed except a
roof screen upgrade. The height and scale of this building are in line with the adjacant

2
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propéities. Additionally, & 10,000 sq. ft, the data centér is in scale with many -of the
sutrounding small businesses; '

‘The Apphcant ‘proposes.to use the emstmg facility to serve the small busmess commumty
of San Francisco' ‘with «co-location -services. Co-location services' means that servers and
. commiunications. équiptnent which are either housed 3t the ‘customér’s prerises or, which would
be homsed in other: facilities ‘would be located inside the 435-437 Potrero bulldmg Co-location
has the benefit of increasing the energy. efficiency of the equ.lpment. ‘Muich of the. equipment
would otherwise bespread out among offices and basements.

Typlcally, the customers who choose 1o maintain a presence in the City do' 50 'because of
a real need to be close to the Iocation of their servers and back-up computers, The customers are
typically s small—to-medmm 51zed businesses who cannot afford 1o buﬂd dedicated data centers.

At any given time there w111 be 4-6 people employed at the Facility with 2-4 employees of
customers rotating on and off-site at any given time:

2. iEffect of Proje ec't on Health; Saféty, Cm__wenience or General Welfa;roj.

~ Planning Code section 303(c)(2) reqmres that facts be established which demonstrate
the followmg _

That such’ use:or feature as préposed will not be. detnmental to the health,
safety, convenience or general welfare of persons. residing or working-in the:
vicinity, or injuries to: property, iniprovements or potentlal development in the
vicinity, with fespect to aspects including but not limited to the following:

(’a;) The nature of the proposed site, including its size and shape, 4nd
“the. proposed size, shape and arrangement of the structure,

The € Authorization will not be detrimertal fo tke kEaIth sg"ety‘
s , or general welfare of the persons or business-in the vicinity.  The
: * use has beeriin operation at the sité for 13 years.

). The&ceessibility: and traffic patterns for persons and vehicles, the
type and volume of such traffic, and the adequacy ‘of proposed off-
street parking and loading

The 4-6 employees and. the customers are expected fo arrive by
Joot, bieycle, ‘or public transit. Given the central loéation of the
buzldmg and proximity to public transi; we do not expect any:
fraffic issues.. .

{cj  The safeguards afforded to prevent noxious or offensive emissions
such as noise, glare, dust and odor.. ,

3

. e e . . " 435-437 Potrefo Avenue
HR&a2{742401\PC Submittal - CU Application (435 Potrero) 5—30-13;%0:6 : 29 )




The HVAC equpment consists of seven fan units that comply with
the San Francisco Noise Ordirianice. The HVAC equipment does
not emit any dust or-odors. The backup generator is located in the
basement, gnd is used only in emergencies such as power outages.

(d) Treatment given, as appropriate, fo such aspects as landscaping,
screening, open spaces, parking and loading areas, service areas,
lighting and signs. ’

An awning will be added to improve the entrance. Rooftop
screening will be upgraded.

3. Compliance with the General Plan

following;:

That such use or feature as proposed will comply with the applicable provisions of -

this code and will not adversely affect the Master Plan.

The Project will affirmatively promote, is consistent with, and will not adversely affect the
General Plan, as follows: : :

The objectives and poﬁcies’ of the Commeérce Element of the General Plan are based. on
the premise that economic development activities in San Francisco must be designed to achieve
economic vitality, among other things.

- POLICY 4.11 | A |
Maintain an adequate supply of spdce appropriate to the needs of incubator indystries.

Small, emerging industries in the City, many utilizing new technologiés, aré dependent on

relatively inexpensive space accessible to prospective markets. Examples of these “incubator™

type industries include electronic data processing firms, business services, apparel manufacturing
and design, crafts manufacturing, etc. During the early stages of developments, while markets

are being established, fixed costs such as rent and transportation must be kept at minimal levels..

The South of Market area is currently serving as a functional area containing a supply of such
spaces needed by new businesses. The maintenance of a reservoir of such spaces, whick can
fulfill these needs, is needed. '

Economie Vitality

The first goal is to maintain and expand a healthy, vital and diverse economy which will provide -

jobs essential to personal well-being and revenues to pay for the services essential to the quality
of life in the city. ' ’ -

4
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POLICY 1.1

Encourage. develqpment which provzdes substantial net beneﬁts and' mmumzzs tifidesirable
consequences. Discourage Jevelopment which has substantial undesirable consequences that
cannt be mitigated, L

Ini sitiiations ‘where proposed developments have no significant ‘adverse environthental effects
‘and ‘will zesilt in: positive fiscal and employment benefits for- residents, and :where the
develgpments otherwise meet planning objectives, they should be gncouraged.

POLICY 2.1
Seek to retain exzstm,g commercial and mdustrml acttvztfy tmd to aitract vew siicl activily 10
the Ciiy.

POLICY 3.4

Assist newly emerging economic activities,

- POLICY 4.1

Maintain and enhance a favorable business climate in-the city.

The treation and maintenance of 4 positive relationship between city govermment and private:
industry is an inipor.tant factor for many industries in cheosing to stay-or relocate.

F. COMPLIANCE _WITH ADDITIONAL CONDI’I‘IONAL USE CRITERIA
SECTION 303

The Plantiing Commission §ha]l, in addition jo the cntena Set forth in Section 303(c) - |

gbove, find that:

1) ‘The intensity of thé use: at ﬂns location and in the surroundmg neighborhood is.
niot such that allowing the use will likely foreclose the jocation of other needéd.

ne_xg_l_lborhood-semng uses in the area.

The bnilding Is already constructed and has been in. use for more than 13- years for
Intemet Services Use We do not antlc1pate that the current tise-will preclude othér uses in the
area.

2) The bmldmg iri which: the use is located is designed‘in discrete eIements whlch.

respect the scale of development in ad]acent blocks, pnrtlcularly any existing
residential uses,

‘The éxlshng bwldmg I3 vnﬂ:m the physma] dJmenmons and scale nf the surroundmg, |

commercial bmldmgs on Potrero Avenue .

5
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3) Rooftop equipment on the building in which the use is located is screened

‘appropriately.

The rbofto‘p equipiment i§ not visible from street level (se¢ Exhibit B): The equipment
sereen will be improved, ‘

4) The back-up power system for the'proposed use will comply with all a‘ppii‘_(:}xble

federal state, regional and local air pollution controls.

The building’s backup genératcr complies with and is permitted by Bay Area Air Quality
Management District permit number 21731. :

5) = Fixed-source eqniﬁment noise does not exceed the decibel levels specified in‘the
San Francisco Noise Control Ordinance. :

The building’s air cooled fans located on the roof will comply with the ambient noise
levels, by utilizing the following technologies and methods to meet and exceed the noise control
Ordinance: '

i,  Mufflers and Variable Frequency Drive fans and pumps.-

ii. Sound wall/ noise ab.so:ptiqﬁ

6) The building is designed to minimize energy consumption, such as through the

nse of energy-efficient technology, including without limitation, heating,

ventilating and air conditioning systems, lighting controls, natural ventilation
and recapturing waste heat, and as such commercially available technology
evolves. ' ' :

_ The equipment at the site is finctioning well and can continue to be used as is. However,
the Applicant, as part of its commitment to €nergy efficiency; will deploy the following energy
saving technologies: : '

i, Energy efficient Toshiba G9000 UPS systems ‘increases the efficiency of ';he
current uninterruptible power system from. 80% efficiency to 96.5% (reduces
energy usage). ‘ o ’

ii. :Deployment of cold isle. containment, reducing the power associated with
mechanical cooling by 25-36%. -

iii. Deployment of air-side economization will reduce the cooling power
consurnption by an estimated 50-60%. :

In aggregate, the above will reduce power consumption by approximately 45% relative to-

the existing use.

6
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7. Thé Apphcant has examined the feasibility ‘of supplymg and; to the extent
feasible, will supply all or a portion of the building's power néeds through on-
site power generation, such as through the use of fuel cells or. co—generatmﬂ

 The Apphcant has studied the fcasxbﬂlty oFutilizing onsite Co-gen and fuel cells. Dueto
the Jirhited lot size, such power generation is not possible.

%) The Applicant shall hiave submitted design capacity and projected power use
of the building as part of the conditional nse application.

The building is served by PG&E with a 1,000 mega volt amperes ("MVA?) Hedicated
underground feed transformer that is located inside the building. The maximum- capacity shall
not exceed 800 KW. The following is the estimated power use for the bu;ldmg

‘Power | - 2013 2014 2015 2016

| Total 36,000 216,600 360,000 - 540,000
capicity '

in KWh

" Asa condition of approval, and 'so long as the use rerhains an Internet. Servlces Exchange,
the Applicant shall submit fo the Planning Department on an annual basis power use
statements for the. previous twelve-month period as provided by all suppliers of ‘itilities and
sha]l submit a written annual report to the Depattment of Environment and the- Plannmg-
Department which shall state: (a) the aniilal energy consumption and fuel consumption of all
fenants and. occupants’ of the Internet Services Exchanges (b) the number of all d1esel :
generators Jocated at the site and the hours of usage, including usage for testimg purposes; (c)
evidence that diesel, gererators. ut the site ‘afe in tompliance with all applicable local;

 tegional, state and federal permits, reguilations and laws; and (d) such other information as.
the Planning Commission may require.

The building is only 10,000 squate feef in size, with 800 KWh of dedicated pawer-and 2
single 400 KWh diesel standby backup generaior

7
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G.- MASTERPLAN PRIORITY POLICIES

Planmng Code ‘Section 101 1 establishes the followmg e1ght pHotity planmng policies. and
requires review of permits for consistency with said policies. The Project and this Section 329
Application are copsistent with each of these policies as follows:

1. That existing neighborhood-serving retail uses be preserved and enhanced’

and futore opportunities for resident employment in and ownership of such businesses
enhanced. : . ’ : ‘

The conhnuance of the ex15t1ng use will beneﬁt existing neighborhood-semng retall uses by
keeping employees and customers in the ne1ghborhood

2. That existing hounsing and nelghborhood charactei be ‘conserved and
protected in order to preserve the cultural and economic diversity of our neighborhoods.

The Applicant will not have any effect on housing. The existing use is a part of the
neighborhood character. :

3. That the City's supply of affordable housing be preserved and enhanced. |
The application will have no effect on aﬁ'ordable housing. -

4.. That cammuter traffic not lmpede Muni transit service or overburden our
streets or neighborhood parking.

The apphcauon will have no eﬁ'ect on commuter traffic or Muni.

5. That a diverse economic base be maintained by protecting our industrial and.

service sectors from displacement due to commercial office development, and that fufure
opportunities for resident employniént and ownership in these sectors be enhanced.

No commiercial office development is proposed. .

6.  That the Clty achleves the greatest possxble preparedness to protect against
injury and loss of life in an earthquake.

The application is consistent with this policy.

A That Jandmarks and historic buildings be preserved.

The Property is not a landmark or historically rated building and the Property is not -

located within a historic district. The’ PIOJect will have no impact on la.ndmarks or historic
buildings.

8
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8. That our parks and 6pen space aml ‘their access to sunlight and vistas be
profected from development.

The- Pmperty is not: adjacent to afly ‘parks or public qpeﬁ space, and will therefore have no
‘impact 6n access to sunhght or.vistas,

H. CONCLUSION

The application satisfies the objectives and pohc1es of the General Plan, the Planning Code.
and the ZA Legitimization Letter, and should be approved.

Dated: ,Mayﬁ, 2013 o 'REUBEN JUNIUS & ROSE,

9
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LIST OF EXHIBITS

Exhibit A — Floor Plans

10
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AN FRANCISCO
LAN NING DEPARTMENT

v

X agn - ‘g . 1650 Mission St
Letter of Legitimization Sufe 400
. - : ' San Francisco,
CA 94103-2479
June 4,2013 . : ‘ Recepfion:
’ : ' 415.558.6378
David Silverman Fax:
Reuben, Junius & Rose LLP : : ‘ . 415.558.6409
1 Bush Street, Suite 600 L
. : Planning
San Francisco, CA 94104 ' . Information:
: ' 415.558.6377
Site Address: 435-437 Potrero Avenue
Assessor’s Block/Lot: 3974/022
Zoning District: UMU
Staff Contact: : Corey Teague, (415) 575-9081 or corey.teague@sfgov.org

Dear Mr. Silverman:

This letter is in response to your request for a Letter of Legitimization per Planning Section. 1791
regarding the property at 435-437 Potrero Avenue. This parcel is located in the UMU Zoning District and
a 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the ex1$tmg two-story building totaling approxlmately 10,000 gross
square feet.

Procedural Background

The Department received the request for legitimization of dfﬁcg space at 435-437 Potrero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Administrator
issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The
‘ public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
feet of the subject property, 2) all current tenants of the subject property, and 3) all individuals and
' nexghborhood associations that had requested to receive such notice. Additionally, notice was posted on
the site during the notification period. The notification period expired on May 15, 2013. -

Ellglblllty o ' ' -

The land use proposed for legitimization is deemed eligible 1f it meets the followmg criteriar
i.  The land use existed as of the date of the application;
Lease documents, business tax documents, building permits, utilities bills, and insurance documents

indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000.

1641
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David Silverman ' . June 4, 2013
-Reuben, Junius & Rose LLP - ‘ : Land Use Legitimization Letter
1 Bush Street, Suite 600 ' : : 435-437 Potrero Avenue

San Francisco, CA 94104

fi. The land use would have been principally permitted or permitted with conditional use
authorization under provisions of the Planning Code that were effective on April 17, 2008;

Prior to the Eastern Neighborhoods ra:oning, the subject property was located in the M-1 Zoning District,
which permitted an Internet Services Exchange with a Conditional Use Authorization. .

fii.  Theland use would notbe permitted under current provisions of the Planning Code;

- The subject property is located in the UMU Zoning District, which prohibits an Internet Services
Exchange. '

iv.  The land use either has been (1) regularly operating or functioning on a continuous basis for no

' less than 2 years prior to the effective date of Planning Code Section 179.1, or (2) functioning in
the space since at least April 17, 2008, and is associated with an organization, entity or enterprise
which has been located in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1; ’

Lease documents, business tax documents, building pérm\its, utilities bills, and iﬁ_suraﬁce documents
indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.a,
RCN Telecom Services and Astound) since approximately May 30, 2000, - ' '

. V. Theland use is not accessory to any other use;

The subject Internet Services Exchange is the principal use and is not accessory to any other uses within
the building. [ ~ '

vi.  The land use is not diséonﬁnued and abandoned pursuant to the provisions of Planning Code
. Section 183 that would otherwise apply to nonconforming uses.

Lease documents, business tax docxéments, buﬂdfng pérmits, utilities bills, and insurance documents
indicate that the'building remained occupied until Jyne 2010, Since that time, 1o new use was established
in the building, and it has been actively marketed as an Internet Services Exchange. Therefore, the Interniet
Services Exchange use was not discontinued and ghandoned pursuant to the provisions of Planning Code
Section 183. '

Determination

It is my determination that the request for legitimization of the existing approximately 10,000 gross
square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building
as shown on the submitted plans meet all the required criteria of Planning Code Section 179.1. Therefore,
the subject gross floor area is deemed to be a legitimate Internet Services Exchange space as defined in
Planning Code Section 209.6(c). A Notice of Special Restrictions shall be filed on the subject property
documenting the specific building area legitimized as Internet Services Exchange in this letter and

N
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David Silverman . ' ) ' June 4, 2013

- Reuben, Junius & Rose LLP _ ' Land Use Legitimization Letter
1 Bush Street, Suite 600 T 435-437 Potrero Avenue
San Francisco, CA 94104

documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. This determination is not a project approval, or in
any way a substitute for the Bu11d1ng Permit Application for the change of use to Internet Services
. Exchange.

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179. 1g), and elsewhere in the Municipal Code, shall be assessed
as part of the Building Permit Application. -

* APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals
within 15 days of the date of the Letter of Legitimization. For information regarding the appeals process,
please contact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415)
575-6880.

Sincerely,

Scott F. Sanchez

Zoning Administrator
cc: Corey Teague, Planner
Philip Blix, Property Owner
- William Spencer
~ Planning Commissioners

All Parties on the Notification Request List

I:Current Planning\SE Tearm EASTERN NEIGHBORHOODSIEN Legitimization435 Potrero Ave\Draft LoL.doc
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REUBEN2JUNIUS...

‘Eastern Neighborhoods Legitimization
Application §179.1 -

October 15, 2012

D #1074 (SE).; BawaiEs
By Hand Delivery

e o~ L
Mr. Scott Sanchez ' X b & o e
. . . : v SR Y7 ;5’(“.'{"' -
- Zoning Administrator S H{"‘"’ T £ e
1650 Mission Street, 4% floor .-

San Francisco, CA 94103

Re:  Eastern Neighborhood Legitimization Application
' Planning Code Section 179.1
435-437 Potrero Avenue (Block 3974, Lot 022)
Our File No.: 7424.01

Dear Mr. Sanchez:

Enclosed please find the application and supporting materials, including two
additional copies, for an Eastern Neighborhoods (“EN”) Legitimization request under
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue
- (“Property”). We are filing this application on behalf of F.W. Spencer & Son, Inc., the
owner of the Property. ' .

A. Introduction and Bacl_(grouﬁd.

The Property is located at 435-437 Potrero Avenue, midblock between Mariposa and

17" Street, approximately two blocks from the Bayshore Freeway/Route 101. The building
covers the full lot. The Property is improved with a 2-story, 10,000-square foot building
used as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of

- Califomnia, Inc., which was ‘purchased by Astound in 2005 but continued the same use.
After a brief vacancy, during which marketing took place for the same use, the Property will
be occupied by Industry Capital Data Centers for the identical use, immediately after this

application is approved.
One Bush Streel, Suite 600°
. San Francisco, CA 94104
James A, Reuben | Andrew J. Junius ! Kevin H. Rose | Sheryl Reuben' | David Silverrman | Thomas F. Tunny | Jay F. Drake tel: 415-567-9300

Daniel A. Frartin | Lindsay M. Petrone | John lfeﬁiiq__4.lared Eigerman*? | John Mclnerney Ifi’ fax: 415-399-9480

% Alsoadmitted in New'rork ¥ OtSounsel 3 Al nadvitten in Massachosotts www.reubenlaw.com



- Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15, 2012

Page 2

B. Floor Plans, Photographs, and Upgrades.

Floor plans for the Property are attached as Exhibit A. Interior and exterior
photographs are attached as Exhibit B. The building comprises approximately 10,000 gross
square feet of Internet Services Exchange area that is the subject of this request for
legitimization,

C. Evidence Supporting Eligibility.

i. The land use existed as of the date of the application;

The entire buildihg has been used smce May-2000 by RCN Telecom Services of
California Inc. (RCN) as an Internet Services Exchange. The lease between F.W. Spencer
and Son, Inc., and RCN dated May 30, 2000 describes the “permitted uses™ at the Property as
follows:

“Telecommunications hub site for cable, intemet and
telephony, internet  routing  facility and other
telecommunication uses and other related uses for Tenant’s
telecommunications business.”

(See Triple Net Lease with RCN dated May 30, 2009, and Frrst Amendment to Triple Net
Lease dated June 2004, attached as Exhibit C.)

The owners significantly upgraded the building in 2000 at a cost exceeding
$1,000,000 to serve as an Internet Services Exchange for RCN. The building was
seismically strengthened and mechanically upgraded to house a PG&E transformer vault to
provide 400 kilowatts of power, including a diesel generator backup and related
. infrastructure for the Internet Services Exchange.

, Centinued use as an Internet Services Exchange will provide a vital and indispensable
service to Internet startups and related small businesses in the South of Market neighborhood.
Nearby businesses will access the Property to service and maintain their Internet servers on a
continuing basis. Continuance of this Internet Services Exchange use will provide a
51gmﬁcant benefit to the City as a whole and especially to the many Internet and technology
companies located within walking distance to the Property. The Property has been upgraded
to meet all current ADA requirements. in connection with the seismic, electrical, and other
other upgrades to the building conducted in May 2000.

One Bush Street, Suite 600
San Francisco, CA 94104

tel- 415-567-9000
fax: 415-399-9480

IR&a2\742401\EN Legitimization Application_427 Potrero (Final 10-15-12).d%-6 4 § REUBEN&JUNIUS.. ! www.reubenlaw.com



Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15,2012
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This is a unique bmldmg that was outﬁtted with specialized electrical and mechanical
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the
commencement of the boom of Internet startups. We are unaware of any other Internet
Services Exchange in the neighborhood, and the use clearly provides an indispensable
service for the most recent boom in the South of Market tech industry, which has been. the
primary creator of new employment opportunities for San Franciscans over the past several
years, and a primary growth center in the San Francisco economy.

ii.  The land use would have been principally permitted or permitted with conditional
use authorization under provisions of the Planning Code that were effective on

April 17, 2008;

Prior to the EN rezoning, the Property was located in the M-1 (Light Industrial)

Zoning District, which principally permitted “Commercial wireless transmitting, receiving or
~ relay facility, including towers, antennae, and related equipment for the transmission,
" reception, or relay of radio, television, or other electronic signals™ pursuant to Planning Code
Section 227(h). “Internet Services Exchange” was not created as a separate land use
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections209.6, 790.80,
and 890.80.were amended to define “Internet Services Exchange™ as a new use within the
“qutility installation” use category. Had the use category for Internet Services Exchange
existed at the time of the original permitting, it would have been permitted as Internet Use
Exchange. .

"The land use would not be permitted under current provisions of the Plar_znin’g Code;

Upon the conclusion of the EN rezoning process, the zoning district classification was
changed from M-1 to Urban Mixed Use (“UMU”). Internet Services Exchanges are not
permitted in the UMU zoning district. (Planning Code Section 843.14.)

The new zoning, UMU (Urban Mixed Use), was not adepted until June 11, 2008.

iii. The land use either has been (1) regularly operating or functioning on a
continuous basis for no less than 2 years prior to the effective date of Planning
Code Section 179.1, or (2) functioning in the space since at least April 17, 2008,
and is associated with an organization, entity or enterprise which has been

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-2000
fax: 415-399-9480

[\R&a2\742401\EN Lepitimizahon Application _437 Potrero (Final 10-1 5-12).d1n.5 4 6 REUBEN&JUNIUS.. www.reubenlaw.com



Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15, 2012
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located in this space on a continuous basis for no less than 2 yeiz;“'s prior to the
effective date of Planning Code Section 179.1;

The Internet Services Exchange use has occupied the entire building since May 2000,
well in excess of the two-year. requirement for the EN Legitimization program under
§179.12)(D)(1). The use has continued without interruption up to the present, except for a
one-year period of marketing to find a replacement Internet Services Exchange. The new
occupant will be Industry Capital Data Centers, and it will occupy the entire Property for
Internet Services Exchange use as soon as this application is approved.

iv. The land use is not accessory to any other use;

The Internet Services Exchange use that is being requested for legitimization
comprises the entire current use, which occupies the entire Property. The use that is the
request of this legitimization is not accessory to any other use, but instead is the principal use
of the building. '

v. The land use is not discontinued and abandoned pursuant fo the provisions of
Planning Code Section 183 that would otherwise apply to nonconforming uses.

The Property has been under continuous, uninterrupted occupancy by RCN
(purchased by Astound in 2005) for Internet Services Exchange use since May 2000. The
use has not been discontinued or abandoned for a period of three years. (See Planning Code
Section 183.) After a recent period of marketing for a new Internet Services Exchange, the
new occupant, Industry Capital Data Centers, is awaiting approval of this application to
commence its occupancy. o

D. Notification Materials.

- Mailing labels, 300-foot radius map and a list of owners within 300-foot radius are.
enclosed with this application. . - : '

" E. Fees.

. In addition to the evidence and other information and documents identified above, I
have enclosed a check in the amount of $588.00 made to the order of the Planning
Department for the Department’s filing fee.

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: £15-399-9480

1:\R &a2\742401\EN Legitimization Application_437 Potrero (Final 10-15-12)406 4. 7 REUBEN&JUNIUS.. wrerwreubeniaw.com



M. Scott Sanchez
- Zoning Administrator
- San Francisco Planning Department
~ October 15, 2012 :
. Page5

Please do not hesitate to contact me or if you need any additional mfomnatlon or have

any questlons

Very truly yours,

Enclosures

Exhibit A — Floor plans
Exhibit B — Photographs, Exterior and Interior -
Exhibit C - Lease and First Amendment to Lease
Mailing labels, map and list of owners for 300-foot radius
~ Check for $588.00 for the Planning Department determination fee

cc:  F.W. Spencer & Son, Inc. (w/o encls.)

1R &22\742401\EN Legitimization Application_437 Potrera (Final 10-15-12).d0¢] 6 4 § REUBEN&JUNIUS..

One Bush Street, Suite 600
San Francisco, CA 94104

tel: 415-567-9000
fax: 415-399-9480
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FIRST AMENDMENT TO TRIPLE NET LEASE -

_ This First Amendment to Triple Net Lease (“Amendment”) is made and entered
into as of the ___ day of June, 2004, between F.W. Spencer & Son, Inc., a California
corporation with an address of 99 South Hill Drive, Brisbane, California 94005
(“Landlord™), and RCN Telecom Services, Inc., a Pennsylvania corporation, successor by
merger to RCN Telecom Services of California, Inc., having an address at 105 Carnegie
Center, Princeton, New Jersey 08540 (“Tenant”).

A. Landlord and Tenant have entered into a triple net lease dated as of May
30, 2000 (the “Lease”) pursuant to which Landlord has leased to Tenant and Tenant has
leased from Landlord certain Premises located at 437 Potrero Avenue, San Francisco,
California. ’ :

B. Landlord and Tenant have agreed to amend the Lease to.provide_ foran
adjustment of the Fixed Rent payable under the Lease for the remainder of the Term.

C.  Terms not otherwise defined herein shall have the same meaning as set
forth in the Lease. : : '

Now, therefore, in consideration of the mutual premises set forth herein and other -
good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Landlord and Tenant agree as follows:

1. Section 1.2, Reference Data, “Fixed Rent” is deleted in its entirety from the
Lease and the following is substituted in its place:

“Fixed Rent: At an annual rental rate of Twenty-Nine Dollars
' Ninety-Four Cents ($29.94) per square foot for the

period from July 1,2004 through July 31, 2004.
Beginning on August 1, 2004 and on each August 1
thereafter through the expiration of the Term, Fixed
Rent shall be adjusted annually by an amount equal
to Three and Onc-Half Percent (3.5%) over the then
prevailing Fixed rent for the Premises. Fixed Rent
shall be payable in advance on the first day of each
month.” o

2. Except as otherwise expressly amended by this Amendment, the ferms of the
Lease are ratified and affirmed.

In witness whereof, Landlord and Tenant have caused this Amendment to be
executed by their duly authorized officers as of the date first above referenced.

1649



LANDLORD: :
F.W, Spencer & Son, Inc.

Its: i CeO

TENANT: _
RCN Telecom Services, Ine. -

7
'By=/f/

}t’s 4

RCN Corporation, the Guarantor under that Guarantee dated May 30, 2000, joins
in this Amendment for the limited purpose of consenting to the Amendment and
reaffirming its obligations under the Guarantee. '

RCN Corpo?ti

Hreew
VE o ey BTre

1650



TRIPLE NET LEASE

ARTICLE

1.1 Partics. This Triple Nct Lease (“Lease™) is exccuted this 30th day of May, 2000,
between F. W. SPENCER & SON, INC.. a California corporation with an address of 99 South
Hill Drive, Brishone. California 94005 (“L-mdlord") and RCN TELECOM SERVICES OF
CALIFORNIA. INC.. a California corporation having an office at 105 ¢ arncgic (. enler,
Princecton, New Jersey 08540 (“Tenant™).

1.2

Reference Bata. Each reference in this Lease 10 any of the following shall have the

meaning set forth below:

Building:

fand:
Prerivises:

Term:

Option:

Commencemoent
Pate:

Lxpiration
Date:

Potrerol s.doe (O3

The building known as 437 Polrcm Avenue. San Francisco, € .1!11 ormia. as
more specifically described on the plan attached hereto as Exhibit *A™,
The Imihling is located on the Land.

The pareel of land on which the Building is lacated, which portion is more
specilically shown on the plan attached hereto s Fxhibit © A",

Approximately 10,000 square feet of pross leasable arca located in the
“Building, as shown on the plan attached hereto as Exhibit “B™,

Ten (10) years,

Tenant shall have the option and right (o renew this-{.case Tor one (1)
additional term of ten (10) years. The renewal term shall commence on the
day following the termination of the initial term. Fixed Rent for the renewal
term shall be-at 3.5% over the then prc\.ulnu_ Fixed Rent for the Premises -
and shall be adjusted apnually on each anniversary of the Remt
Commencement by an amount equal (o 3.5% over the then prevailing Fixed
Rent for the Premises. '

i

The date upon which Landlord and Tenant have exceuted this Lease, 11
Landlord is unable 1o deliver the Premises on or hefore July 10, 2000
("Possession Date™). Landlord or Tenant may cancel this Lease without
penalty by written notice to the ather party, delivered 1o the other pany prior
o delivery of the Premises, I delivery ol the Premises is delayed beyand
the Possession Date. the Rent Commencement Date and the I xpiration Date
shall be adjusted 1o account for such delay.

July 31,2010

230m
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Public Liability

Insurance L.imits:

Security Deposit:

Rent Commencement

Date: August 1, 2000,

Fixed Rent: Thirty-Six Dollars ($36.00) per squarc foot for the first year of the Lease
Term commencing on the Rent Commencement Date. Fixed Rent shall be
adjusted annually on each anniversary of the Rent Commencement by an
amount cqual o 3.5% over the then prevailing Fixed Rent for the
Premises. Fixed Rent shall be payable in advance on the [irst day of each
muonth,

Permitted ; ,

Uses: Telecommunications hub site for cable, intermmet and telephony, internet

routing facility and other telecommunication uses.and n(hcrlcla(ad uscs lnr
Tenant’s telecommunicalions business.

$1.000.000.00 combined single limit

RCN Corporation, a Delaware corporation. shall provide Landlord with a
corporate guaranly in the form of Exhithit “F* attached hereto ot the time ol
execution of the ]ease sceuring Tenant™s performance hereunder.

Premises Delivery Fee: Onor before June 1. 2000, Tenant shall deposit the sum-of Sixty-Five

Thousand Dollars ($65.000.00) (*Premises Delivery Fee™) into an attorney
trust sccount purstant to eserow instructions in the form attached hereto as
“Exhibit “G.”™ The Premises Delivery Fee is Tor the reimbursement of
Landlord™s costs and expenses associated with Tacilitating the delivery of
the Premises to Tenant on or before July 10, 2000, T'he Premises Delivery
Fee and any acerved interest shall be releised fram the attorney trst
accaunt and paid to Landlord al the time the existing tenant vicates the
Premises. which is anticipated by the pariies to be on or before the
Possession Date: [T Landlord fails to deliver the Premises 1o Tenant on the
Possession Date deseribed above and Tenant clects to cancel the Lease as
st forth herein, the Premises Delivery Fee shall be paid to lcndnt within
two (2) days alter n.cupl of the cancellation notice.

1.3 I \h:hus. ‘Ihe exhibits listed below in this Scction are incorporated in llns l.cd‘;c
- by reference and are to be construed as a part ol this Leasc:

lixhibit A - Lepal I)cscripli(m and Plan Showing Building and Land
Exhibit B Plan Showing Premises

Lixhibit ¢ - Co-Location Agreement

Exhibit D ‘Tenant Improvements Agreement”

Exlibit I - Form of Estoppel Certificate

Ixhibit I Form of Guaranty

Exhibit G - Premises Delivery Fee Escrow Instructions

Potreral.s.doc (D325/00)

2
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ARTICLE I
2.1 - Premises. Landlord hereby leases to Tenant and Tenant hereby leases from
Landlord. subject to and with the benefit of the terms, covenants, conditions and provisions of
this Lease, the Premisces, as is. Landlord represents and warrants that it owns, manages, controls

and/or operates the Building and the Premises and has the individual or corporate authority to
enter into this [.case.

22  Term. Tenant shall hold the Premises for a term beginning with the Rent
Commcheement Date, and continuing for the Term, unless sooner terminated as hereinalter
provided. Upon exeeution of this Lease, Tenant may take occupaney of the Premises prior 1o the
scheduled Possession Date. in which event all of the terms and conditions of this Leise rwith the
exception of the rent provisions) shall be applicable from and alter such carlier date, Such carly
oceupancy by 'l'cn;ml shall not afteet the Term of this Lease.

2.3 ()plmn to Extend. Tenant shall have the right, by notice given o Landlord at least
six (6) months prior to the expirition of the Term or any prior estension term, o extend this
Lease for one additional term of ten (10) yvears cach, upon the sune terms and conditions
pravided in the | case ("Optien™. The Fixed Rent during each such extension erm shall be
determined i accardance with Section LY above, The Option shiall be void it Fenant has
breached any nuterial 1erm of the Lease, after reeeipt of writlen notice aml an opportunity 1o cure
such breach. ]mnr o Fenant’s submission of Iumul [ wnllm notice ol its infenl to exereise the
()plmn

24 Oftsite Customers. Landlord ackpowledges that Tenan('s Permitied 1se rctjllircs
the installation in the Premises of certain communications equipment by eertain licensees and
customers of Temant that do not aceipy space in-the Building teollectively. "Offsite
Customers™ s in order for such OfTsite Customers to interconneet with Temmts Equipment or to
permit Tenant W nanage or operate such Offsite Customers” cquipments all in compliance with
all applicable aws., covenants of restrictions of record. regulations and ordinanees in ellect on
the Commencenwent Date (A pplicable Requirements™). Nomithstnding: anything to the
contrary contained inthis Tewe, Landlord has approved Tenant™ wie o the Co-§ neation
Agreenient athached o this §ease as Exhibit “C™ ("Co-Location Agreement”). without material
modification. for the Hmited purpose of permilting such arsmgements as deseribed above, A
fully executed vopy ol tuch Co-l ocation Agreement shall be deliverad 1o Vandiord prior o the
installation o an OIEdR Cisdonrser® equipment,. Tenant's gpelit e e st e cquapraent of
Offsite Cusdonwer < e anght o site the Oflsite Customer's copnwent sathing anound, ot er snd
under the Premis, subject 10 Seetion La. ol the Co-Location Agreciment.

ARTICLEE N

Al Rent Venant covenants o pay to Landlord. at the icldiesc ol Lindlord st forth
above, or al such viher place or o such other person or entity s L andlosd inay by notice in
writingt o Tenant rom Line o time direet, durmg the Term hercal mnd s longe hereatter as
Tenant or anyone claiming under Tenant oceupies the Premises, the following rent:

Potrerol sadoe (08 213°00)

“wd
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(311 Eixed Rent. The Fixed Rent set forth in Section 1.2, in cyual monthly
instaliments in advance on the first day of cach month of the Term. and pro rata for any fraction
ol a manth at the beginaing or cnd of the Term, any fraction payable with respeet toa pottion nl'
a month at the beginning of the Term is 1o he paid on the Commencement Date,

LE2 O Additional Rent. Tenant shall pay to Landlord. as Additional Rent. the
following (collectivels, "Operating Fxpenses");

(n} 160% of real estate taxes and assessments by governmental. 'uuhunllc
payable with respeet to the rentable square footage of the Premises: and

(h) HI0% of all operating costs incurred by Landlord in the operation of (he
Buthling. ' '

}Lmnt xlmll pay the aloresaid Additional Reut momionthly sistaliments, ised on

Lardlord's reasonable estimate of sueh amounts for the current eafendar vear, No ater than 30
~davs atlter the end of the calendar vear, Fandlord shall deliver to Tenant s stteient Je tiling the
cactual Operaiing 1 spenees for the preceding calendar vear togetdies s capies of sewal mvoices
and bills respecting said Operating Fapenses. to the extent Soch bills e regrested by Penant.
the event Landlond's eshimate of Operating Expenses exceesds the aetiial Opnepating Espenses for
the preveding year, Fenant <] reeeive oeredit against Addilionad Rentuest doe tor, 1 the Torm
bz espired. ochund of nclvoverpay et 1 0 the event the actimd Operating Faperaen oveeed
Fandhard's coimntes Fermmt shall pay the differcnce to Landlud together with the nest monthhy
insillment of Fined Rent, '

I the read entate fiaxes for any tax vear shall be reduedd. whether s o result of reduietion in
the tax rate or an appeal by Landlord ol the real estate tax assesamente Landtord shall eredit o -
Tenant Tenant™ proportionate share ol sach reduction minus the costs ol such appeal o Fandlord,
sgrinst Temant ™ Pro Rata Share ol read estate tases. 1any reduction shall oceur after the expiraiion
ol the bewse Ternebat <hatl apply o penods prine to such expirtion, Tebant's propostionsaite share
of such reduction shiall be prompily refnde ] o Tepant,

O O Fate l"l\muxf\ al Reat My instalbment of rent i paidd mmc thin fen
s aiten the dase the ssne wirsaToe, 1shadl bear ingerest o she ve o jen pereent (1Y por
amETom due due date. hut inono event miore than the masininy sie of inerest allowed by
s whiich shall be Addditional Rent. In addition 1o such interest. Forenel imstalliment of vent
parid more i fen ) dasscafter e die dafe, Penantshall pay i) Vangthond ananoant equal to
Fae 037 a) pupeeny of el nedallmed g eefer Landlosd™s conts o collection mad administrative
expensesselting wosuch late pivment. 17 Tenimt shall il o pay three or more installmenis of
rentan a fmely basis within any consecutive twvelve (21 month period. then, in Hen ol the due

L0 abore, Penat Ahadl pay Bised Hent on

date for pasrocad of Dised Reng et torth in Section
. . e e e e e e e et —s——"-— W
et hetuore the 1570y ot the monih precerlding thL month e ‘.‘lmh w0y e e SRpICRI TR

pRATICNIE B lel-‘hlu Ui tent (H) dite s alter sueh payment e » il b shjeet woall of the
pl.‘lhl]llL'\ for fate payment set farth in this Section 3.1.3

— ———— e

" Patrerob.sdoe 108 25
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'

3.14  TenantsInsurance. Tenant shall at its sole cost and expense obtain and
maintain throughout the Term with reputable insurance companics qualified 1o do business in
California, the following insurance, designating Landlord as a named insured:

(@) Commercial General Liability insurance indemnifying Landlord
and Tenant against all claims and demands for any injury to person or property which may be
chaimed to hiive occurred in the Premises, in amounts which, at the hq__mnmg of the Term, shall
be not less than the amounts st forth in Section 1.2, and, from time to time during the Term,
may be for such higher amounts as Landlord may reguire. taking into account the region in
which the Premises are Jocaled and similur pmpcrlics uscd [or similar puqms'cs:

)] So-e l“Ld "all-risk"” property insurance in (h amount of the full
erlaccmuu cost ol all Tenant's prnpcn\ and fixtures and Londlord™s property and lixtures;

(c) Workmen's compensation and any other insurance required by
law or the nature of Tenant's business;

() Insurance against such other hazards as may from time to time
be required by Landlord. or any bank. insurance company of other lending institution hnldin;, a
first mortgage on the Premises. provided that such insurance is customanily cried in the region
in which the Premises are located, on praperty similar to the Premises and used for similar
PUrposes.

{¢) [I'Tenant's usc ar occupancey aof the Premises causes any
inc ke in insurance prcmmm\ for the Ruilding or Premises. Temmt will pay sucladditional
cast. .

Tenant shall furnish Landlord with certificates evidencing all such insuranee prior to the
beginning of the Term and of cach renewal policy at least twenty (20) days prior to the expiration
of the policy being renewed. Tenant's use and occupancey of the Premises shall conform to and
‘comply with all requirements of Landlord's insurers, as such requirements may be amended or
modified from time to_time. :

3.1.5 - Utilities, Tenant shall pay dircetly to the proper authorities charged with
the colleetion thereol all charges for the consumption of water use, sewer, clectricity. pas,
telephone and other services separately metered or hilled to Tenant for the Premises. all such
charpes (o be paid as the same from time 1o ime beeome due. Temant shall make its own
arrangements forsach atilities, and Pandlord shall be under ms ohligation to furnish any utilities
to the Premises amd shiall not be liable for any interruption or ilure in the supply of any such’
ulilitics W the Premises, Landlord shall cuaperate w ith Tenant in making any necessary utility

- connections avankible to Temnt,

Lo Penpits and Approvals, Tenant shall at txcale cond i evpense obtain and
maintain thronghout the Term all of the antharizations, permits, approvals and licenses reqquired
for the construction of the improvements to the Premises sl the conduet of Lenant’s business

Patreral sdoc (O8N 2S:00)
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operations thercin.

3.2 Audit Rights. In the cvent any dispute arises between Landlord and Tenant as to
Operating Expenscs. Tenant shall have the right, upon reasonable notice and at Landlord's
offices, to inspect and photocopy. if desired, Landlord’s records concerning lhc'Opcmling
Expenses of the Building, [T, afler such inspection. Tenant continues (o dispute Operating
Expenses. Tenant shall be entitled to retain an independent accountant or accountancy firm that
has a specialty in auditing operating expenses to conduct an audit: provided that inno event shall
Tenant condluct an audit mare than one time in any twelve (123 month period. T amy specific
issue with respect 1o Operating Expenses is raised by Tenmnt and the same issue has been raised
by any other Fenant and a change with respect to such issue has been pranted to such other
Tenant or i Tenan's audit reveals that Landlord has overcharged Tenant. alter Landlord has been
afTorded an apportunity o expliin any contrary position on the matter fo T'enant's accounting
firm (with any disputes heing resolved in good Taith by the parties), then Fenant shall reecive a

“eredit againat the next month's Rent in the amount of such’ overcharge, 11 the audit reveals that
Tenant was undercharged. then. within thirty (30) days atier the resulis of such smadit are made
available to Tenani. Tenant shall reimburse Landlord for the amount of such undercharge.
Tenant shail pay the cost alany awdits requested by Tepant, unless iy andit reveals that
Landlord's determination of the Operating xpenses was in eiror by sore thin L pereent (5%).
in which caea Vinalord shall pay the cost of such audit. Landond <l T tequired 1o maintain
records of the Operting Fxpenses for the two-vear period following el ¢ Ppesiting Fxpense
statement. b seeptin the event of Trand by Landlord. Gilure on e pant ol Tenant o object 1o the
Operating 1y penee statement within one (1) year afier its reeeipt thereot shall be canclusively
deemed Tenants approval of such Operating Expense statement.

ARTICLII TV
Tenant further covenants and agrees:

4.1 Repair and Maintenange. 1o keep the Premises in good order and repair, and inat
least as good order and repair as they are in on the Commiencement Date. reasonable use and
wear and damage by Tire or ciasualty insurcd against anly exeepted: and 1o keep all glass, lNxtures
and cquipment now or herealier on the Premises, ineluding, without limitation, all heating,
plumbing, clectrical. air-conditioning, and mechanical Hixtures and cquipment serving the
Premises. in good.order and repair, and in at least as goad order and repair as they are in on the
Commencement Date. damage by fire or crsualty only exeepted: and 10 make all reputirs and
replacements and 1o do all other work necessary [or the foregoing purposes. Iis Lther agreed
that the exveption of reasonable wse sind wear shall not apply 5o s 1o permil Fenant to keep the
Premises in anything less than suitable, efficient and usable condition, considering: the natire of
the Premises and the use reasonably made thereof, or in less than good vrder, repair, and

_condition. ' '

42 Damage to the Premises. To pay the cost of all repairs to the Building inctuding,
withoul limilation. the rool. exterior walls and all structural components. i any damage thereln is
caused by Temml's improper use thereof, '

Potrerols.doe (03225410
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4.3 Indemnity. To indemnify and save Landlord harmless from all claims, actions,
damages, liability, cost or expense whatsoever arising or resulting from (i) any injury or damage
o any person or property on the Premiscs or sidewalks or ways adjacent thereto, or otherwise

_arising directly or resulting directly from the use and mainteninee and oceupancy of the
Premises. ar any part thereol, by ‘Tenant. (ii) any violation of this L.case by Tenant: or (iii) any

act, omission or misconduct of ‘Tenant, its agents. contractors. v.mp)mu.s IILLIN.L\ subtenants
or invitees,

4.4 Personal Property at Tenant's Risk. To the extent permitted by law, all
merchandise. fumiture, fixtures. effects and property of every kind. nature and dt.sanlmn
belonging o Tenant or o any persons claiming through or under Tenant. which may be on the
Premises at any time. shall be at the sole risk and hazard of Tenant. and ifthe whole or any part
thereol shall be destroyed or damaged by fire, water or othenwise, by thell or from any ather
"~ eause, no part of said loss or damage is 1o be charged (o or be bome by Landlord, exeepl.
however, in the event said Joss or damuge is attributable 1o Landlord's progs negligence or willful
misconduct.

4.5 Assignment and Subletting, Not to assign or sublet this [Lease. exeept 1o an -
~Affiliate™ fas hereinafter defined)., without first obtaining on cach aceasion the written consent
of Landlord, which shall not be unreasonably withheld. No assignment or subletting shall in any
way impair the continuing primary lability of Tenant hereander. and no consent to any assigning
or subletiing in a particular instance shall be deemed (o be o waiver of the obligation o obtain the
Landlord’s approval in the.ease ol any other assignment or subletting, Notwithstanding the
foregoing. Tenant may assign this Lease or sublet all or amy part of the Premises 1o an Alliliate
without Fandlord™s prior consent, it Tenant shall give Landlord prompt written notice of such
assignment or subletiing. Tor purposes of this Lease. an " Ailise™ of Tenant hall be g person
(i) controlled by, controlling or under conunon control with Lenant, (i1 with whom or into whom
Tenmt is merpel (regardless of whether Fenant is the sumiving peraa after soch merper). or
(1ii) acquirine all or aabstantially all of Tenant’s assets and bocdne-cs opetations for which the
facilitivs locined in the Premises are used by Tenant.. An equipnient collocation agrecment with
one or more carriers will not be considered an assignment or subletting by Fenant,

4.0 {Compliznee with, Lise, Al Tenant's sole cost and expense. to conform 1o and
comply witl all zoning, building, environmental, fire. health and other codes, regulitions,
ordinances or laws:

1.7 Landlord’s Right 1o Enter. To permit Landlord and andlonds representatives to
enter into and examine the Premises and show them to prospective purchasers, tenants and
martgagees at any reasonable time upon prior notice. subjecl. however, 1o Tenant's right to
reggunire that any such person entering the Premises be accompanicd by a representative of Temant
as a condition of permilting eotry info any secured arca, exeept in the event of @i emerpencey.

4.8 Ixpirtieon. At-the expiration of the Term or upon earfier termination of this
Leases ' '

Potrerol s.doc (D7 YDy

1657



(i) to remove such of Tenant's goods and effects as are not permancntly affixed to the
Premises; - - ,

(i)  torepair any damage caused by such removal: and .

(iii)  pcaccably to yicld up the Premises and all previously approved alterations an

additions thereto in the same order and repair as they were in at the bepinning of the

Term of this Lease or were put in during the Term hereol, reasunable use and wear and

damage hy fire or casualty insured against only excepled.

. Tenant shall indemnify and hold Landiord harmlcss against amy loss, cost or damage resulting
from the failure and defiy of Tenanl or anyone claiming by vr through it 1o surrender the
Premises as provided in this Section. i

4.9 Use. Touse the Premises only for the Permitted Uses. and not to cause, permil or
sulfer the emission of nhjeetionable odors, fumes. noise or vibration from (he Premiscs, Landlord
makes no representation or warranly that the use of the Premises Tor the Permitted Uses is
allowed by local zoning or other bylaws, and any permits for such use shall be (he exclusive
responsibility of Tenant.

410 Additions or Alierations. Not to make or permit any installations, alierations or
additions in.  or on the Premises over Twenty-Five Thousand Dollars ($25.000.00 without the
prior writien consentof Landlord in cach instance. Landlord expressly consents o Tenant's
initial alterations ad impravements to the Premises required for the Permitied Use. an Tenant's
sole expense. including. without Timitation, build out of the Premises imd installation of Tenant's
fixtures and equipment required fir the Pesmitted Use, increasime the el e service o e
Buikding to 2000 amps, installation of au FM200/Preaction ires suppression svstonr in the '
Premises. inallation by Fenant of an conergeney generator and Tuel source for the stpport nf
Tenant’s Premises ondy L and placement ol redundant {iber optic connections from the Premises o
the public rigsht ol way, ’ '

AT Sige Not ko plice or paint on the Premises or anyahieris i the Building any
placard or sign which is visible from the exterior of the Premisces. '

12 Loading and Nuisanee. Not to injure. overload. deface. of permit to be injured,
overloaded ordelaced. the Premises or the Building, and not (o permit. allow or suller any wiste
or any unknwtull improper or affensive use of. or the accumulution of wrash or debris on the
Premises, or any occupaney thereof that shall he injurious 1o any person or property. or invalidate
ar increase e premivms for iy insuranee on the Building.

413 Tenant's Work. T'o procure at Tenant's sole expense all necessary permits and -
licenses before undertaking any work on the Premises expressly permitted by Landlord
hereunder: o do all such work in a gpood and workmanlike manner, emploving materials of oo
quality and sovas o conform with all applicable zoning, building, environmental, fire, health and
other codes, regulations, ordinanees and taws: o pay promplly when due the entive cost of any
work on the Premizes undertaken by Tesant, so thal the Premises shall st all times e free of
liens of labor and materials: o employ for such work one or more responsible contractors: to
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selne i

save Landlord harmless and indemnified from all injury, loss, claims or damage to any person or
properly occasioned by or growing out of such work: and to provide cupies of as built plans of
such waork to Landlord upon completion. [ any construction of tenant impravements is
necessary [or the continued occupancy of the Premises. such construction shall be accomplished
and the cost of such construetion shatl be bome by Tenant in accordanee with a separate
“Leaseiold Improvements_ Agreement” (herein so called) between | andlond snd Tenant, set
Rorth i Exhibie = D™ anc made o part hereol, Landlord shall hase the ri;;_h( 1o posl notices of
non-responsibifity inor on the Premises as provided by law, Notwithaanding the Toregoing.,
Landlord shall he responsible for any stroctyral fatent defects inihe Premines, ot Landlond's
Cexponse. Fandlond o D andlord s espense, shall maintain or catese to e aintained. repaired
replaced in good orders condition and repair, strnchure, exterior walls and od-hearing columps of
the Buwnlding. - - '

4 Copdition of the Premises. Landlord is not oblipated to and shall not nake any
improvements o the Premises. Nolwithstanding the foregoing. Landbord agrees o replace the
rootand to construet and perforny all necessary seismic work and repairs to the Building 1o
render the Building amd the Premises siracturally sound in heeordance with applicable huilding
anel <atety codies s Bindford™s soke cost and expense on or before August 31, 20000 In addition,
Lamdlord represents and wirrnings that the roof is in good order amd repair amd the rool strietore is
sotl. Alter completion of T aadbord™s swork Tenan undersiind-cand selnowledpes that the
Premises e Tease Fathoutany buather improvements or alfendions thereto amd i “em-is”
condition. 1 weeptas at foctdaboye, Teiant has inspected the Premees and T found the
Premises” curient state of repair, eondition and maintenance o be aceeptable 1o Tenant withowt
further improvenents by Landiord and. subject to the completion of Tenants Work, to be
suflicient tor fenuat’s use and oecupaney. '

C 43 Peesonal Property Faxes, Tenant shall pax prior o delingueney all taxes assessed
againstand fesied npon Termt owared altertions and utility ieddiations, teade Hixiures,
furnishings, coaipiwent and alb pessomal property to be assessed and billed separtely from the
veal property o bambond, [Ty such of fenunt's propurty shadl be dreceed watly Tandlond™
real property. Femant sl pay Fiovdlord the taxes attributiihle to fenant™s properts within {0
days after receipt ol iowrinten sttement setling forth the taves applivabke o Temant's properiy.

Lo azndous Substances. Tenant shall not manntacine] wore, v, bandle or
dispase of .y subsganee whivh is desipmed ax 2 hazardous on tose saibstamee v wasde under

applicable tederal o tate s the Premises, except in aceardinee with the suatutes, rades ad
regatiations o e themanutaetire, stosage, use, handline o diepodition of -oeh sulsdmee,
Tenant shall beregonsible o anv and all costs, Tosses, dimmagen, fine, penaltion amd other
expenses refating forthe manulacture, storase. use, handling or disposition of any such hazardous
Cor tosie subsbanee at the Premises by Tenantor any emplovee, igeent of contractor ol Femant,

ARTICEE Y

5000 Casualiy or Taking; Tenmination. I the event that the Premises. or sy part
thereott shall be tahen by any pahlic authority or forany public use or shatb be destroved or
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damaged by fire or casualty, or by the action of any public authority, and Landlord elccts not to
restore the Building or the Premises and so notifies Tenant, then cither Landlord or Tenant may
clect to terminate this Lease. Such clection shall be made by the clecting party giving wrilien

notice of its clection to the other party within nincty (90) days alier the right of cleetion acerues,

5.2 Reslomtion. If this Leasc is not terminated pursuant to Scetion 5.1 ahove, this
Lease shall continue in foree and a just proportion of the rent reserved. according fo the nature
and extent of the damages sustained by the Premises shall be abarted until the Premises, or what
may remain thereol. shall be put by Landlord in proper conclition lor ise t the extent pemitted
by the net proceeds of insurnee recovered or damages awarded for such tiking, destruetion or
damage. aixd subjeet to zoning and buildi ng laws and ordinances then in existence, "Net
proceeds of insurance récovered or damages awarded” refers to the pross amount of such
insuranee or damages less the reasonable ex penses of Landlord in conneetion with the colleetion
of the same. including without limitation, fees and expenses Tor lepal and appraisal services,

53 Award. Irrespective of the form in which recovery may be had by Jaw, all rights
to damages or compensation for the Premises shall belong to Landlord in atl cases. Tenant
herehy grants to Laidlard alf of Tenant's rights 1o such damages e covenants 1o deliver such
funther assignments or endorsements as Landlord may from time 1o G request. N
withstanding the foregoing. Tenant may seek a separate award from the condemning authority
for Tenant's relocation damages. '

ARTICLI: VI

0.1 Lvents ol Default; Remedies. [f(a) Tenant shall default in the performance ofany °
ol its monetary obligations under this Lease. and if such default shall continue for ten (10) days
aller written notice rom Landlord to Tenant or (B i within tifieen (E3) davs alter weritten notice
Irom Landlord o Tenant specilyving any uther default or delGahts, Tenant has ot commeneed
diligently to correct such defanlt or has not therealier dilipenth purased sich carrection 1o
completivn, o (o i any asignment shall e made by Temant i B Leoehit ol cteditor, or i a
petition is (iled by or against Tenant under any provision of the Bankrupley Code and, in the case
ol an inveluntary petition, such petition is nol dismissed within ninety (90 diy s or () il the
Fenant's Jeaschald interest shall be taken on exceution or by ather process ol faw, attached or
subjected to any other involuntary eocumbrance, then and iy of such cases T andlord and its
agents and servants may Law hdlyimimediately or at any tine thereatten, and withont farer
notice or demand. aud withow prejudice 1o any other remedics available o 1 adhosd Tor
arrearges of rent or otherwise, cither (i) enter into and upon the Premises or any part thereol, in
the name o the whole, amd repossess the sime as of Landlord's fonner estate o (i) ninil s notice
of termination addressed to Tenant at the Premises, and upon such entey or mailing this Lease
shall terminate. Inthe event thai this Lease is terminated under any of the furegoing provisions,
or atherwise for breach of Tenant's ohligations heretider, Tenant covenants to pav forthwith 1o
Ladlord as compensation the ttal rent reserved for the residue of the Term. In citleulating the
rent reserved there shall be included the value of all other consideration agreed to e paid or
performed by Tenant for sueh residue of the Term.

Fenant further covenimts ax an addiional and cumulative obligation afier iy such
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termination or entry to pay punctually to Landlord all the sums and perform all the obhgat:ons
which Tenant covenants in this Lease to pay and to perform in the same manner and to the same
extent and a1 the same times as if this Leasc had not been terminated. In caleulating the amounts
to be paid by Tenant under the l'nrc,gmng covenant, Tenant shall be credited with any amount
actually paid to Landlord as compensation as hercinbefore provided and also with any additional
rent aclually abtained by Lamdlord by reletting the Premises) afier deducting the expenses of
collecting 1l e,

Nothing herein contained shall, huwwcr. limit or prejudice the right of Landlord to prove
for and obtain in proceedings for bankrupley or insolvency or reorganization or arrangement with
creditors as Fyuidated damages by reason of such determination an amoun cqual to the
maximum allowed by any statute or rule vf law in effect a the time when, and governing the
proceedings in which, such damages are 1o be proved, whether or nol -.mh amount be grealer
than. equal lo, or lc“\ than lhc amounls refetred fo above.

6.2 Landlord's Rinhl o Cure, [ Tenpant remains in defaulCal the expiration of the time
periods specificd in Section 6.1(a) or 6.1(b). Landlord shall have the right to perform such
obligation. .\ sums su paid by Landlord and all necessary incidental costs and expenses in
connection with the performanee of any such act by Landlord shall be deemed 1o be Additional
Rent under this I case and shall e payable to Landlord immediately on demand. Landlord may
exercise the foregoing rights without wiiving or releasing Tenant from any: of its obligations
under this Lease. '

1‘.R‘l‘l('l,l-: Vil

7.1 Fifeetof Waivers of Del .mll Any consent or permission by Landlord (o any acl or
amission which atherwise woulld be a breach of any covenant or condition herein, or any winver
by Landlord ol the breach of any covenant or condition hereing shall not in any way be construed
to operate so as b impair the continuing obligation of any covenant or condition herein.

a2 NoAceord and Satisfaction. No aceeptance by Landlurd ofa fesser swm than the
Fixed Rent, Additional Rent and any other charge then due shall be deemed 1o be other than on
.u.t.dunl of the earliest installment of rent then due, and Lamdlord may aceept such payment
without prejudice to Landlond's right (o recover the bafanee of such inst: dlment or pursue amy
other remedy anailable o Tandlord,

7.3 \ul\nrdm.lllun. Nop-Disturhance. Fhis Lease shall e subordinate o any mortgage
now or herealier placed upon the Premises by Landlord, snd o cich sxdvanee made or 1o be made
under any such morgage. Tenant agrees to exeeute and deliver any appropriale instruments

- neeessary (o conlinn such subordination. TenanCs agreément (o subordinate to any fiture
mortgage. is conditioned upon Tenant receiving from the holder ol the lien ol such mongape
assurances (31" non-disturbance agreememt ™) that Tenant's possession and this Lease, including
any options b estend the term thereot, <hall not be disturbed so dongs e Tenant i ot i hreach
hercol amd attonns (o the record halder of the Premises. Landlord agrees 1o use s best ellonts to
abtain from any existing a non=disturbance agreement from such mortgagee in fivor of 'Teaant.
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74 Successors and Assigns. This Lease shall be binding upon Landliord and Tenant
and their respective successors and permitted assigns. Tenant agrees that the Landlord named .
herein and any subscyuent Landlord shall be liable hereunder only for obligations accruing while
owner of the Premises. No holder of'a mortgage of the Landlord's interest shall be deemed to be
the owner of the Premises until such holder shall have acquired indefeasible title to the Premisos.

7.5 Quicl Enjovment; landlord agrees that upon Tenant's paying the rent and
“performing and observing the agrecments and conditions herein on its part o be performed and
observed. Tenant shall and may peaceably and quictly have. hold and enjoy the Premises during
~the Term hereol without any manner of hindrance or molesttion from Landlord or inyvone
claiming tnder Limdlord, subject, however, to the terms of this Leise, o

7.6 Netices. Al notices for Landlerd shall be addressed 1o Landlord at the address of
Landlord set forth above, or to such other place as may be designated by writien notice 1o
Tenantz and all notices for Tenant shall be addressed to Tenmt at the Premises, with @ copy in
cach instance addressed 10 RCN Corporation, 105 Carncgie Center. Prineeton, New Jersey
08540, Attn: General Counsel. or o sueh other place as iy he desipnated by wrinen notice to
Landlord. Any natice shall be deemed duly given when mailed to stch address postage prepaid
registered or certilied nail, retue receipt requested. or when deliv ered 1o such address by hand
or by natinfal overnight courier service.

7.7 Broker. Landlord and Tenant represent and warrant cach to the other that it has

~ had no dealings, negotiations, or consultation with, nor employed any broker or uther . :
intermediary with respect (o this Lease and cach shall hold harmless the other From any claim for
brokerage or uther commission arising [rom any breach of or misrepresentation contained in the
([oregoing winmmly.,

Ove nf or anyone claiming through Tenant shall retain
possession ol the Premises or any partion thereof alter the termination ar expiration of this Lease,
such holding over shall be as o tenantat sulTerance at an ocenpamiey and use charpe equal to 150
pereent (0% ol the Fixed Rentand any Additgonal Rent due hereunder Tor the List month of the
Term. and otherwise subjeet fo all of the covenants and conditions of this Lease. The period of
holding over shall not excead two (2) months,

714 olding Over, In the event Tena

1.0 Enviconmental Matters. Landlord represents and warrants that o jis best
knowledge. there are no “hazardous wastes™ or “hazardous substances™ on or inder the Land or
the Building: or within the Premises. Landlord shall be responsible for amd shall indemnity
Temant agadostany fose, cost or damige resulting Trom the presence ol any such hazandous
wastes or substances on or wder the Land or Building or within the Premices onor betore the
date oF exceation of this T ease, or resulting, from any act or omission of Famdiond, its cmiployees.
agenis or contractors after the date of cuch execution. Tenant shall indemaity and hald Landlord
harmless aginstany loss, cont or damage resulting rom presenee of any soeh hazardous wasles
or substances on o under e Land or Building or within the Premises alter the date of exeention
ol this Lease resulling from any act or omission of Tenant, its employees. agents or contractors.

210 Applicable Law. This Lease, and the rights and obligations of the parties here,
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shall be construed and enforced in accordance with the laws of the State of California. The
partics agrec that the proper and exclusive venue for any legal disputes arising out of this Lease
shall be the federal or state courts sitting in or having jurisdiction over San Francisco County,
California. In the-cvent of any legal dispute pertaining to this Leasc, the prevailing party shall be
entitled fo recover its costs and reasonable attorneys® fees incurred in connection therewith.

711  Partial Invalidity. 17 any term of this Lease, or the application thereof to any
person or circumstances. shall to any extent be invalid or unenforceable, the remainder of this
[.ease. or the application of such ferm (o persons or circumstances other than those as to which it
is invalid or unentoreeable, shall not be afected thereby, and cach ferm ol this ease shall be
valid and entoreeable t the lullest extent permitted by law.

A XA All Apreements Contained. This Lease containg all the agrecments ol the partics
with respeet o the subjeet matter thereol and supersedes all prior denlings between them with
respeet 1o stch subject matler. :

713 Waiverof Subrogation. All insurance which is carried by cither party with respect
1o the Premises or o furniture, Tamishings, fixtures or cquipment therein or alicrations or
improvements thereta, whether or pot required. if either party so reguests and it can be so

written. and iF it does not result in additional premium. or if the requesting party agrees o pay
any additional premivm. shall include provisions which cither designate the requesting party as
one of the insured or deny 1o the insurer acquisition by subrogation of rights of recovery agiinst
the reguesting party o the extent such rights have been waived by the insured parly prior to
occurrence of loss or injury. The requesting party shall be entitled to have duplicates or
certificates of any policies containing such provisions. [zach party hereby waives all rights of
_recovery against the other for lass or injury against which the waiving party is protected by
insurance conbitining said provisions, reserving, however. any rights with respect o any excess of
Joss of injury over the amomt recovered by such insurance. '

700 Keys. Tenant agrees o natify Landlord i Tenant replaces or elunges the lock on
any exterior door la the Premises amd o provide Landlord with copies ol kevs 1oy such lock
prior Lo or upon its installation, :

7.15 Lswppel Certificate. From time to lime, upon prior writlen request by Landlord,
Tenant shall exceute, acknowledge and deliver to Landlord a statement in writing cerlifying that
this Lease is unmodificd and in full force and effect and that Tenant has no defenses, offscts or
couniterclaims against its obligations 1o pay the Rent and any other charges and ta perform its
other covenarits under this |ease, exeept as otherwise disclosad in such writing.

7.16  Salehy Landlord. 101 andlord sclls or conveys the Premises and/or the Building.
the same shall operate to release fandlond from any future lahility upon any ol the covenants or
conditions. cxpress or implicd, herein contatined in favor of Temmt, and in sucl event Tenant
agrees 1o look solely to the responsibility of the successor in interest of Landlord in and to this
| case. but sueh relier shall not extend 1o obligations of Landlord arising prior to such trunsler or
assignmient tnless the SUCeessor landlord specitically undertihes to perform such obligitions ina |
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writing provided to Tenant in form and substance reasonably satlsfactory to Tenant.
Notwithstanding the foregoing, if Landlord sells or conveys the Premises and/or Building, this
Lease shall not bc terminated nor shall the rights and posscssion of Tenant hereunder be
disturbed if” Tenant shall not then be in default in the payment of rental or other sums or be
otherwisc in default under the terms of this Lease. Upon a sale of the Premises and/ar Building
by Landlord. Tenant agrees to attorn to the purchascr or assignee. such attornment to be effective
and self-operative without the execution of any- further i m.slrumcnls_ by ihe p.ulu..s to this Lease.

7.17  Authority. Il Tenanl signs as 2 corporation or partnership. each of the pcrsons
exceuting this Lease on behall of Tenant does hereby covenant and warrant that Tenant is a duly
authorized and existing entity. that Tenant has and is qualificd to do business in California. that
‘Tenant has full right and authority to enter into this Leasce, and that each ind both of the persons
signing on behall of Tenant are authorized ta do so. Upon Landlord™s request. Tenmnt shall -
provide Landlord wilh evidence reasonably satisfactory to Landlord conlirming the furepoing
covenants and warrrantics.

7.18 Surreixler Not Merger. The voluntary or other surrender of this 1ense hy T'enant.
or a mutual cancellation thereof, shall not work a merger. and shall, at the option of Landlord.
terminate all or any existing subleases or subtenancics, or may, at the option of Lundlord, operate
as an assignment (o it ol any or all such subleases or subtenancics.

resulting therelrom are not personal obligations of Landlerd. its officers. agents or employees
and Tenant shatl look solely o Landlord's interest in the Premises for s.mxldumu ol any liability |
arising out vl or reliting to such obligations.

7.19 Nunrecourse. The obligations of Landlord under this Lease and sy liability

720 Atomevs” Fees, I any action or proceeding is commenced by cither party to
enforee their rights under this Lease or 1o collect damages as a result of the hreach of any of the
pravisions of this Lease, the prevailing party in such action or procecding, including any
bankruptey. insolvency or appellate proceedings, shall be entitled o recover all reasonable costs
and expenses, including, without limitation, reasonable attorneys’ fees amd court costs. in
addition to any other relicl aws u‘dcd by the cour.
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7.21  Captions. Captions are for convenience only and do nol constitute a part of this

EXECUTED as a scaled instrument as of the day and year {irst above written.

‘PolreroLs.doc (05/25/00)

Landlord:

F. W. Spencer & Son, Inc.. a California

- corporation

15

By: v % :
Name: W. SPENcEL.
Tide: PRESIDENT

Tenant:

RCN Teleco VICSE alifornia, Inc.

By: _
Name: 7y M,-’-;iﬂ, 37 St dine
e L4 ] p .
Title: _£ec o Veex (Fesid /-7 CFe
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BOARD OF APPEALS

~ Date Filed: _
City & County of San Francisco | : JUL 252813
'BOARD OF APPEALS o peeean T
JURISDICTION REQUEST |
Date of réqUest' July 25, 2013.
Mica ngel (requestor(s)) hereby seeks a new appeal period for the following departmental action: .
 ISSUANCE of LETTER OF LEGIMIZATION by Zoning Administrator, issued to: F.W. Spencer & Son

Incorporated ¢/o.David Silverman @ Reuben, Junius & Rose LLP, for property at 435-437 Potrero Avenue,
that was issued or became eﬂ'ectlve oh June 04, 2013, and for which the appeal penod ended at close of

business on June 19, 2013. .

Your Jurisdiction Request will be considered by the Board of Appeals on Wednesday, August 14, |
2013 at 5:00 p.m. City Hall, Room 416, One Dr. Cariton B. Goodlett Place.

Pursuant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for jurisdictio
mdst be submitted by the permit, variance, ord - an/or é@f{%g% %‘%;'ter han
10 days from the date of fi !mg, on or before August 05, 2013, and must not exceed 6 pages in length

Juble—spaced) with unlimited exhibits. An original and 1 0 copies shall be submitted to the Board office

with additional coples delivered to the opposing parties the same day.
You or your representative MUST be present.at the hearing. It is the general practice of the Board :
that only up to three mlnutes of testimony from the requestor, the permit holder, and the department(s) will
“be allowed. Your testimony should focus on the reason(s) you dld not file on hme and why the Board
should allow a late filing in your sztuatlon . '
Based upon the evidence submitted and the tesﬁmony, the Board will make a decision to either
grant or deny your Jurisdiction Request. Four votes are necessary fo grant jurisdiction. if your request is
denied, an-appeal may not be fi led and the decision of the department(s) is final. If your request is granted,
a new five (5) day appeal perlod shall be created which ends on the following Monday, and an
appeal may be filed during thls time.

PleasePrir!t

Name: _ ,_M(_m ()\M\O

Address: 48';\— Q*NQDA;E f#’() ' /%\:\(@@
e NS 519 7507 | ™ (7S

Email: »&,@QCWQ@OMNI . COM | S'Q“atufe@f or Agent
- - C) 1677 o ' '

-



City and County of San Francisco o . Board of Appeals

July 25, 2013

F.W. Spencer & Son Inc., Subject Prop. Owner

c/o David Silverman, Attomey for Subject Prop. Owner
One Bush Street #6500 - -
San Francisco; CA 84104

Re: JURISDICTION REQUEST
, Date Filed:  July 25, 2013
Departmental Action: . Issuance of Letter of Legitimization by ZA
" Subject Property:.  435-437 Potrero Avenue

Dear Sir or Madam:

The Board of Appeals has received the enclosed letfer requesting that it take jurisdiction
~beyond the fifteen- (15)-day appeal period for the matter(s) referenced above.. This
JURISDICTION REQUEST has been scheduled for consideration on ___Aug. 14, 2013 ;
at City Hall, Room 416, at 5:00 pm; One Dr. Carlton B. Goodlett Place. '

Please note that the filing of a Jurisdiction Request DOES NOT suspend the above-referenced
departmental action. However, if the Board grants the Jurisdiction Request on the above —
referenced daté of consideration {4 out of 5 votes required), a new five (5) - day appeal period
shall be created which ends on the following Monday, and the subject departmental action

~ shall then be suspended upon the filing of a formal appeal, and until the Board of Appeals
decides the matter and releases a notice of decision and order. :

Pursuant to Article V, § 10 of the Board Rules, the RESPONSE to the written request for
jurisdiction must be submitted by the permitivariance/determination holder(s) or Department
no later than 10 days from the date of filing, on or before Aug. 05, 2013 , and must
not exceed 6 pages in length, with unlimited exhibits. An original and 10 copies shall be
submitted to the Board office by 4:30pm, with additional copies delivered to the opposing parties
the same day. It is the general practice of the Board that only.up to three (3) minutes of
testimony for each party will be allowed. If you have any questions, please call (415) 575-6880.

- Sincerely,
BOARD STAFF

cc: ZA Scott Sanchez, Staff Planner & Requestor(s) w/o enclosures

Mica Ringel, Requestor
485 Potrero Ave, Unit C
San Francisco, CA 94110

' 167
. {415} 575-6880 Fax (415) 575-6885 - 1650 Mission Street, Room 304 San Francisco, CA 94103



: B4083
BAY AREA AIR @UALITY
MANAGEMENTDISTRICT

938 ELLIS STREET

iﬁr;)iﬂl/:‘.\!isglozco "AL!FORNIAQMOQ | | T@ GPER ATE

Plant# 21731  Page: T Expires: ~ MAR 1, 2014
This document does not permit the holder to viclate aﬂy District regulation or O’thl’ law.

Arman Khalili
ICDC LLC

One
San

Sangome St, 15th floor
Francigco, CA 94104

Tocation: 437 Potrero Street’

The operating

San Francisco, CA 94110

DESCRIPTION ' S [Schedule] PAID

Standby Diesel engine, 519 hp, Caterplllar S/N 4ZRD6880 559

Generator R [B,1096 days]
Emissions at: P1 Stack RO

P S T O . L R R R O R e e B e e e L R N R R TSy

1 Permit Source, 0 Exempt Sources

**% See attached Permit Condltlons ***.f'

arameters described above are based on information suoplied by permit holder and may differ from the limits

set forth in the atfached conditions of the Permit to Operate. The limits of .operation in the permit conditions are not to

be exceeded.

R R T

Exceeding these limits is considered a violation of District requlations subject to enforcement action.

I R T T R
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' | B4083
BAY ﬂ&%ﬁﬁké&ﬁ%@@&&&&liﬁf
MANAGEMENT BISTRICT

028 ELLIS STREET

S AN FRANCISCO, CALIFORNIA 94108 ”E”@ P ” /f&T
- ' OPERATE

(415} 771-6000

Plant# 21731 . - Page: 2 ‘ Expirest 'MAR 1, 2014
This dodument does not permit the nholder to viotate any District regulation of other law.

o [ T
_._._.—._.—._.__........._.._._._._.____-__..__.__.—....—....__._._.__...-_—._—-__—_._._._._._.._....—___._.

COND# 22820 applies to S# 1

1. The owner/fopexrator shall not exceed 20 hours pex year
per engine for reliability—relatgd.testing.
Basis: Title 17, California.CQde.QfJRegulations, section
93115, ATCM for Stationaxy,c;gEngingslga;g;;;.

2. The owner/operator shall operate.éach,emergency standby
engine only for the following purposes: O mitigate

emergency conditions, for emisgion festing to
demonstrate compliance~With:anDistriqt, State or Federal
emission limit, or for feliability—related activities
(maintenance and - other testing, but excluding emission
testing) . Operating while mitigating emergency

- conditions or while emission .testing to show compliance
with District, Statevoruﬁederal.émissign 1imits is not
limited. ST
[Basis: Title 17, Ccalifornia Code of Regulations,
section 93115, ATCM for:Sta;iongry_CI Engines]

3. The owner/operator shall operate each emergency standby
engine. only when a non-resettable totalizing meter (with
a minimum display capability.of.9J999 hours) that

measures the hours of -operation for the engine 1is
installed, operated and_properly:maintained.

[Basis: Title 17, california quethRegulations, gsection
93115, ATCM for Statigpg;y:cy_ﬁgg%gegl:_

4. Records: The owner/operator ghall maintain-the following
monthly records in a District-approved log for at least
36 months from the date of entry (60 months if the

facility has been jsgued a Title V Major Facility Review

Permit or a Synthetic Minor Operating permit). LoOg '

entries shall be retained on-site, oither at a central

location or at the engine's location, and made

immediately available to the District staff upon

request. , :

a. Hours of operation for reliability—related
activities {maintenance and testing) . :

b. Hours of operation for emission testing to show

‘ compliance with emission limits.

c. Hours of operation (emergency) - :

d. For each emergency. the nature of the emergency
_condition.

e. Fuel usage for.eaF@Bengine(s).



plant#

gAY AREA AIR QUALITY
MANAGEMENT DISTRICT

gag ELLIS STREET
SAN FRANCISCO, CALIFORNIA 94109
(418 771 -6000

21731  pager 3 Expires: ~ MAR 1, 2014

This document doeé not permit the holder to violate any District reg'ulation' or other law.

~~~~~~~~~~~~T~~~~~n~~~~~~~~~ END OF CONDITIONS ~

_.-_..__._.._____.__._‘._———-—-_-_-.—....__..-.__.____.__._.__..__.__.._—_.._...._.—.—_———.___.__.—_.__..._...._
_..—...—_.-..-..._.—...-.—.—..--_—.—...——.——....__._._.____.__..._...—.—.—....._—..—-._-...—.._.—.....——.—..-.—...__.-..._.._.

[Basis: Title 17, california Code of Regulations,
section 93315, aTcm for Stationary_CI”Engines]

at School and Near—Schodl,Operation: U .
1f the emergency sta.dby,engiquigﬁlogated on school
grounds or within 500 feet of a0y school grounds; the
following requirements sh@lllgpply;,““ 2t

The owner/operator shall not .operate cach stationary
emergency standby diesel—fueled engine for non-emergency
use, including maintenance gpd_;esping, during the
following periods: SRR
a-. Whenever there ig a school sppnsored activity (ifthe
engine is located on gschool grounds) '
b. Betweell 7:30 a.m. and 3:30 p.m. on days when achool

ig in gession.

1gchool” or "School Grounds" means any public ox private-'
school used for the purposes,of;the education of more
than 12 children in kindergarten or any of grades 1 to

12, jnclusive, but does.not;include any private school

in which education is primarily conducted in a private
home (8) - ngchool® OF “Sgbool,Grpunds“ includes any
building O structure, playground, sthietic field, or
other areas of school property but does not include
_unimproved school prope;;y..._sytﬁﬁ R .

[Basis: Title 17, California Coae of Regulations,
gection 93115, ATCM for Stationary CcI Engineel

~~~~~~~~~~~~~w~~~~~~~~~~~
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e

Bay Area Air Quality #* SOURCE EMISSIONS ** PLANT #2175
Management District o - - Mar 14, 2013
; . Annual Average lbs/day
S#  Source Description B _ PART ORG 'NOx SO2 co
1 Generator ' o : | ) . - R .08 = '{02
TOTALS - . .08 02
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BAY AREA"AIR QUALITY MANAGEMENT DISTRIGT - Printed: DET 23 2011
DETAIL POLLUTANTS - ABATED . : . . e
HOST RECENT P/O ‘APPROVED (2010)

" Astound Broadband (P# 194B9)

S# SOURCE NAME
MATERTAL . SOURCE CODE ‘ . .
. THROUGHPUT - DATE: POLLUTANT' o e LODE LBS]DAY
1. Ggnerator
$22A6098 ¢
. Benzene . . ) 41 1.09E-04
Formaldehyde 124 6.85E-04
Orgarips (part not spec el 990 -5.29E-03
. Arsenic (2ll) _1030° 9.53E-08
Beryllium (211) pollutant 1040 .5.59E-08
Cadinium . 1070 "2.38E-07
Chromium (hexavalent) -. 1085 4.93E€-09
Lead (ailj pollutant 1140 2.02E-07
JManganess- " . 1180 3,178-07 .
Nickel pnllutant - 1189, 8.BG6E-08

Meroury- (all) pollutant 1180 6.74E-08
Diesel Engine Exhaust- Part 1859 &.51E-03 .

PAH's" (non-speciated) 1840 8,03E-07-
Nitrous. Oxidg (N20) ’ -2088 2.88E-05
Nitrogen Oxides fpart not 2690 Z.7{E-02-
Sulfur Dioxide (S02) 8990 _8.5BE-05

Carbon Menoxide {CO) pollu -4998 1.88E-D2
Carbon Binxide, non-biogen 6860 3.67EX00
Methane (GH4) 697D 1.47E-04

p:"iﬂ-'f this search?: [Llocal or s{Y]sten printer (Eth f1f); [N}a, [EIxit:
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Mica I. Ringel
485 Potrero Avenue, Unit C
San Francisco, California 94110

415-519-7523
supermica@gmail.com

September 16, 2013

Board President David Chiu

and Members of the Board of Supervisors L =
1 Dr. Carlton B. Goodlett Place : P >
San Francisco, California 94102 ' ‘ L o
. a3 =

: ) : = ”: _(3 :

Re:  Appeal of Categorical Exemption Determination F\ I P
Internet Services Exchange Yoo oEm

- 435-437 Potrero Avenue | rE:;

Dear_Presiden_t Chiu and Supervisors:

Iam appealing a determination made by the Planning Department and Commission

| (hereinafter collectively “Planning”) that a Conditional Use (CU) Permit to establish an
Internet Services Exchahge (ISE) at 435-437 Potrero Avenue is sdinehow exempt from
the provisions of the California Environmental Quality Act (CEQA) by “stamp” of a

Class 1 categorical exemption.

BACKGROUND

On July 11th 2013, the Planning Commission took action and approved Motion No.

18921 adopting findings relating to the approval of CU Authorization pursuant to

Planning Code § 179.1, 227(r), 303, and 303(h), to allow approximately 10,000 gross

square feet of ISE on the entirety of both floors at 435-437 Potrero Avenue, in an existing

' two‘-s"cory building within an Urban Mixed Use (UMU) zoning district bordering
Residential (RH-2).
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AnISE is a prohibited use within a ‘UMU zoning district, and the Commission’s
authorization was contingent on approval of a Letter of Legitimization (LOL) signed by
the Zoning Administrator (ZA) on June 4% 2013.

It is my contention that Planning has (1) abused its discretion in its determination that this
project is categorically exempt and (2) failed to make the required findings that would

support an exemption.

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Under CEQA, “public agencies should not approve projects as proposed if there are
feasible alternatives or feasible mitigation meaéureé available WhiCh would substantially
lessen the significant environmental effecté of such projrects. ...” (Pub. Res. Code, §
21002.) Human beings are an integral part of the “environment.” An agency is required
to find that a “project may have a ‘significant effect on the environment’” if, among other
thin.gs,. “[tlhe environmental effects of a project will cause substantial adverse effects on .
human beings, either directly or indirectly[.]” (Pub. Res. Code, § 21083, subd. (b)(}3); see
~ also CEQA Guidelines, § 15126.2 [noting that a project may cause a significant effect by
bringing people to hazards].) |

CEQA’s PURPOSES

The importance of a healthy environment for all of California’s residents is reflected in

CEQA’s purposes. In passing CEQA, the Legislatufe wisely determined:

* “The maintenance of a quality environinent for the people of this state now and in
the future is a matter of statewide concern.” (Pub. Res. Code, § 21000, subd. (a).)

* Wemust “idehtify any critical thresholds for the health and safety of the
people of the state and take all coordinated actions necessary to prevent such
thresholds from being reached.” (Id. at subd. (d).)

> “[M]ajor consideration [must be] given to preventing environmental damage,
while providing a decent home and sat1sfy1ng hvmg environment for every
Californian.” (Id. at subd. (g).)
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*  We must “[t]ake all action necessary to provide the people of this state with
clean air and water, enjoyment of aesthetic, natural, scenic, and historic
environmental qualities, and freedom from excessive noise.” (Pub Res. Code,
§ 21001, subd. (b).) '

Specific provisions of CEQA and its Guidelines require that local lead agencies consid'erl
how the environmental and public health burdens of a project might specially affect

certain communities, Several examples follow.

ENVIRONMENTAL SETTING AND CUMULATIVE IMPACTS

There are a number of different types of projects that have the potential to cause physical
impacts. One example is a project that will emit pollution. Where a prej ect will cause
pollution the relevant questiOn under CEQA is whether the environmental effect of the
pollutlon is 51gmﬁcant In making this determination, two long- standing CEQA
considerations that may relate to environmental justice are relevant — setting and

cumulative impacts.

It is well established that “[t]he signiﬁcance of an activity depends upon the setting.”
(Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 718 [citing
CEQA Guidelines, § 15064, subd. (b)]; see also id. at 721; CEQA Guideltnes, § 15300.2,
subd. (a) [noting that availability of listed CEQA exceptions “are qualified by
consideration of where the project is to be located — a proj ect that is ordinarily
insignificant in its 1mpact on the environment may in a particularly sensitive environment |
be significant.”]) For example, a proposed project’s particulate emissions might not be
significant 1f the project will be located far from populated areas, but may be significant
if the project will be located in the air shed of a community whose re51dents may be
particularly sensitive to this type of pollution, or already are experiencing hlgher-than-
average asthma rates. A lead agency therefore should take special care to determine
whether the project will expose “sensitive receptors” to pollution (see, e.g., CEQA
Guidelines, App. G); if it will, the impacts of that pollution are more hkely to be
significant
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In addition, CEQA requires a lead agency to consider whether a project’s effects, while
they might appear limited on their own, are “cumulatively considerable” and therefore
significant. (Pub. Res. Code, § 21083, subd. (b)(3).) “‘[C]umulatively considerable’
means that the incremental effects of an individual project are considerable when
viewed in connection with th_e_ effects of past projects, the effects of other current

projects, and the effects of probable future

projects.” (Id.) This requires a local lead agency to determine whether pollutlon from a
proposed project will have significant effects on any nearby communities, when
con51dered together with any pollutlon burdens those communities already are bearing;
or may bear from probable future projects. Accordingly, the fact that an area already is
polluted makes it more lzkely that any additional, unmitigated pollution will be'
significant. Where there a]}eady ié a high pollution burden on a community, the
“relevant question” is “Whether any additional amount” of pollution “should be
con51dered s1g111ﬁcant in light of the serious nature™ of the existing problem. (Hanford;
supra, 221 Cal.App.3d at 661; see also Los Angeles Unified School Dist. v. City of Los
Angeles (1997) 58 Cal.App.4th 1019, 1025 [holding that “the relevant issue ... is not the
relative amount of traffic noise resulting from the project when compared to existing
traffic noise, but whether any édditional amount of traffic noise should be considered
significant in light of the serious nature of the traffic noise problem already existing

around the schools.”])

ALTERNATIVES AND MITIGATION

| CEQA'’s “substantive mandate” prohibits agen01es from approvmg projects with
51gmﬁcant environmental effects if there are feasible alternatives or mitigation measures
that would substant1a11y lessen or avoid those effects. (Mountain Lion Foundation v.
Fish and Game Commission (1997) 16 Cal.4th 105, 134.) Where a local agency has
determined that a project may cause significant nnpacts to a particular community or
-sensitive subgroup, the alternative and mitigation analyses should address ways to
reduce or eliminate the project’s impacts to that community or subgroup. (See CEQA

4
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Guidelines, § 15041, subd. (a) [noting need for “nexus” between required changes and

project’s impacts].)

Depending on the circumstances of the project, the local égency may be required to
cdnsider alternative project locations (see Laurel Heights Improvement Assn. v. Regents
- of University of California (1988) 47 Cal.3d 376, 404) or alternative project designs (see
Citizens of Goleta Valley v. Board of Supervisor; (1988) 197 Cal.App.3d 1167, 1183)

that could reduce or eliminate the effects of the project on the affected éommunity. -

CATEGORICAL EXEMPTIONS

In McQueen V. Ma_’-PeninsuZa Regional Open Space (198.8) 202 Cal. App; 3d 1136, the
court reiterated that categorical exemptions are construed strictly, shall not be
unreasonably expanded beyond their terms, and may not be used where there is
substantial evidence that there are unusual circumstances (including futu:’re activities)
resulting in (or which might reasonably result in) signiﬁéant impacts which threaten the

environment.

Class 1 categorical exemption is applicable to the “operation, repair, maintenance,

permitting, leasing, licensing, or minor alteration of existing public or private structures,

facilities, mechanical equipment, or topographical features, involving negligible or no
- expansion of use beyond that existing at the time of the lead agency’s determination.”

- (Guidelines, § 15301.)

This section déscribes the class of ’proj ects wherein the proposed activity W111 involve negligible
or no expansion of the use existing at the time the exemption is granted. Application of this

exemption, as all categorical exemptions, is limited by the factors described in section 15300.2.
Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable

possibility of resulting in a significant effect does not quality for a Class 1 exemption.

-5
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SIGNIFICANT CHANGE OF USE

435-437 Potrero Avenue had been without a tenant for a minimum of 3 years on July 11%
2013 when the Commission took action and granted the CUP. By definition, an
unoccupied property is empty, vacant, and without an active use. Any subsequent use

_ beyond'.that which existed at the time of project approval, which was nothing, would have

to be considered a clear expansion of use.

The former tenant [RCN/Astound] had used the site to house an ancillary hub for the

broadcast and transmission of their digital cable franchise " _

The Project Sponsor’s submittal 1n supboft of the CUP outlines the framework for ﬁe site
to become a public Data Center serving “local retail business customers.” Tt will be

- “much like a local print shop” or a Kinko’s. “At any given time there will be 4-6 people
employed at the facility with 2-4 employees of customers rotating on and off-site at any
given time.” Whereas, the commerce element had not previously existed at this site
before, it becoming a commercial web host would again, have to be considered a clear

expansion of use.

In their_ quest to compete with the Tier V [top rated] data centers at 365 Main Street and
200 Paul Avenue, the Pfoject- Sponsor’s subﬁiﬁal states this project will “represent a
local choice for the San Francisco Small Business Community”. It will “help attract and
retain small businesses and start-up companies” and in turn, that will “promote further
job growth in San Francisco.” They believe they can “provide a higher degree of service
than the larger national and multi-national platforms” as loﬁg as it will “not require

construction of a new facility.”

1“RCN has a principal headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero
Avenue, San Francisco, CA, 94110. This hub site is served by and technically integrated with
the principal headend. RCN serves the general population within this OV'S service area.” -
www.fce.gov/bureaus/mb/ovsirensfnoi.doc ’
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An ISE would have been principally pefmitted under the site’s previous M-1 (Light
Industrial) zoning, however pursuant to Eastern Neighborhoods rezoning to UMU, Data

Centers are p_rohibited in UMU.

The Project Spoﬁsor admits that the site had been vacant since 2010 and in .that time,
RCN/Astound had not secured the appropriate permits to establish an ISE at 435-437
Potrero Avenue. It is my contention that they never prbvided Internet Services from 435-
43 7, but rather from their Data Center at 200 Paﬁl. Pursuant to their Franchise agreement
and Utility Permit, the Potrero hﬁb site was considered a “facility” and thus was

umegulated by Planning.
This calls into question the lack of due dﬂigence by the Department.

"Why wasn’t this assessed as a new project for CU approval,'rather than
“legitimized' as an existing business that could forego environmental review?
- In this context, CEQA analysis becomes very important. If the project fails to meet the
Class 1 guidelines of an "existing facility™ it is not categoﬁcally exempt.  The facility
exists, yes... but it is no longer an ancillary hub for digital cable. RCN/Astound
abandoned the utility use of 43 5-437 Potrero in 2010 when their lease expired. The
pending use is predicafed by what it has sought entitlement to become, a commercial web

host.

Negligible refers to a quantity so small it can be ignored; something so insignificant it is
neither important, nor worthy of consideration. The planned expansion of use is neither .

insignificant nor negligible... and even if it was, it’s still not categorically exempt. -

The exception to the exemption is that a project with the potential of causing significant
cumulative impacts, or which otherwise has a reasonable possibility of resulting in

significant effects, precludes eligibility for exemptions.

7
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PUBLIC HEALTH AND SAFETY

The following statement from the Project Sponsor’s Submittal is not true: “the CU
Authorization will not be detrimental to the health, safety or general welfare of the

persons or the businesses in the vicinity.”

. There is an industrial sized 4,}000 KW Diesel Generator oh-‘site and the emission “sta.ck”
vents directly into our back yards. The health risks associated from exposure to Toxic
Air Contaminants [TAC] are quantified byk ones distance from the source. TAC's are
directly related to asthma, heart attacks, strokes hypertensmn and a shorter life span.
Potrero Avenue has Very poor air quahty and noise levels measuring comparable to

Highway 101.

. SUBSTANTIAL EVIDENCE .

From this neighborhoods past experience this use at this location will harm the
~ environment. See Attached Letter to the Commission from David Wurtman, MD who

concurs a Class 1 Categorical Exemption does not apply to this project.

2 http://www.sf-planning.org/ftp/ﬁles/legislative_changes/new_code_summa.ries/O8()934_Air_Qua]jty_for_Urban_Inﬁll.pdf

3 http://www.sf—p1anning.org/&p/ﬁles/publications_reports/library_of_cartography/l\l oise.pdf
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San Francisco Municipal Code § 2001 states:

- The Board of Supervisors finds and declares the Jfollowing: !

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen
oxides (NOx), particulate matter with a diameter of 10 microns or less (PM10),
sulfur oxides and hydrocarbons contributing to ground-level ozone, and reduced
visibility. '

(b) Diesel exhaust is linked to short and long-term adverse health effects in
humans, which include lung cancer, aggravation of respiratory and

- cardiovascular disease, aggravation of existing asthma, acute respiratory
symptoms, and chronic bronchitis and decreased lung function.

(c) In August of 1998, the California Air Resource Board listed diesel exhaust,
specifically particulate emissions from diesel fueled engines, as a "toxic air
contaminant.”

(d) According to the Bay Area Air Quality Management District (BAAOMD),
Diesel Backup Generators tend to emit more pollutants than a new well-controlled
power plant. In fact, even a clean diesel backup generator may emit more than 20
times as much NOx per kilowatt-hour as a new well-controlled power plant. Older
dirtier Diesel Backup Generators may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment for the national ozone
standards by the United States Environmental Protection Agency.

(f) The Bay Area is currently-designated nonattainment for the state ozone and
PMI0 standards by the California Air Resource Board.

(g) The City and County of San Francisco is concerned about the health hazards
posed by diesel emissions polluting the air, and wishes to impose limitations on
Diesel Backup Generators to reduce the emission of diesel exhaust. '

4 (Added by Ord. 202-02, File No. 012186, App. '9/27/2002)

9
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NUISANCE

Although the permit to operate the generator had expired during vacancy, the BAAQMD
has already issued a new permit for the new use. As part of the exhibits attached is a
copy of the new permit. For your comparison is also an emissions report which details
19 of a hundred plus toxins this generator emitted into my backyard under the previous
permit. Please note that the toxins are measured in .Ibs per day }(yearly emissions
divided by 365 days). - |

Generator’s are nof just for emergency use. Generators have to be regularly tested and
maintained. Anytime there is interruption in power the engine fires on. There is not

always staff ét the facility and sometimes problems can't be immediately fixed.

Is my neighborhood expected to shelter in-place? Indeed, we are. They have 1,500
Gallons of fuel reserves»o-n-site and due to the “mission critical” nature of a data center -
there is a very real potential for hours upon hours of industrial strength diesel emissions

bellowing into our increasingly residential neighborhood.

From experience: several adjacent neighbors on Utah Street and Potrero Avenue have
testified that the old generator would emit visible plumes of black “smoke” — which is not
smoke at all, it is carcinogenic soot being emitted directly into our backyards and the air

we breathe; vibrations could be felt whenever the generator was in operation.

The problems are not just attributed to the generator, but also to noise from the rooftop
'fané. One neighbor described a cc;nstant electrical hum that emanated from the building
that- could be heard prominently 1n the evenings. Two neighbors who live dirécﬂy
behind 435-437 Potrero describe the period after the former tenants left as being “a relief
from the audible static” they had endured for years.

The Project Sponsor assured Planhing that the existing HVAC meets noise standards.
They also propose specific mitigation measures (e.g. Mufflers) to reduce sound. The

motion adopted by the Commission recognizes that a noise study is underway, yet not -

10
1693



completed. Under CEQA, you have to complete the environmental analysis prior to
project approval. There is not a CEQA checklist, nor any environmental documents in

the case files.

"PROJECT CONDITIONS CANNOT SUPPORT A CATEGORICAL EXEMPTION |

Cétegorical Exemptions only apply to projects that exemptio_né only» apply to projects thaf
have no potential environmental impacts and require no mitigation measures.

As held by the First District Court of Appeal In Salmon Protection And Watershed
Networkv. Cdunty Of Marin (2004) 125 Cal.App.4th 1098, any project that requirés

mitigation measures cannot be approved via categorical exemption:

Only those projects having no significant effect on the environment are
categorically exempt from CEQA review. (Pub. Resources Code, §§ 21080, subd.
(b)(9), 21084, subd. (a).) If a project may have a significant effect on the
environment, CEQA review must occur and only then are mitigation measures
relevant. (4zusa Land Reclamation Co. v. Main San Gabriel Basin Watermaster
(1997) 52 Cal. App.4™ 1165, 1199-2000.) Mitigation measures may support a
negative declaration but not a categorical exemption. (Id. at 1102, italics added.)
This project is not exempt from environmental review, but rather this project is a prime -

candidate for environmental review.

Not only did the former tenant fail to obtain permits.with Planning for an ISE, but .
throughdut their entire lease they never finalized a single permit with DBI, not even the
‘electrical. They were tenants who officially terminated use when they left and now the

landlord is attempting to continue use years later, thus the so-called “legitimization”.

There has (still) been no disclosure of any adverse environmental or health effects to the

sufrounding neighborhood from the Project Sponsor or from Planning.

This project has nearly escaped environmental review via “legitimization” and the CU

process, thus my appeal to you.

16h4



LAND USE STANDARDS

GENERAL WELFARE STANDARD _
* "The establishment, maintenance or conducting of the use for which a use permit is
sought will not, under the particular case, be detrimental to the public welfare or injurious
to property or improvements in the neighborhood" (Hawkins v. County of Marin (1976)
54 Cal. App.3d 586). -

NUISANCE STANDARD

* "Any use found to be objectionable or incompatible with the character of the city and its
environs due to noise, dusf, odors or other undesirable characteristics may be prohibited"
(Snow v. City of Garden Grove (1961) Cal.App.2d 496).

" GENERAL PLAN CONSISTENCY STANDARD

* "Although use permits are not explicitly made subject to a general plan meeting the
requirement of state law, that condition is necessarily to be implied from the hierarchical "
relationship of land use laws. Thus, use permits are struck from the mold of the zoning
law, the zbning law must comply with the adopted general plan, and the adopted general
plan must conform with state law; the validity of the permit process derives from
compliance with this hierarchy of planning laws (Neighborhood Action Group v. County
of Calaveras (1984) 156 Cal.App.3d 1176).

ZONING CONSISTENCY STANDARD

* "To obtain a use permit, the applicant must generally show fhat the contemplated use is
compatiBle with the policies in terms of the zoning ordinances, and that such use would
be essential or desirable to the public convenience or welfare, and will not impair the
-integrify and character of the zoned district or be detrimental to the public health, safety,
morals or welfare" (O'Hagen v. Board of Zoning Adjustment (1971) 19 Cal.App.3d 151).

12
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CALL FOR RELIEF

Please grant this appeal, and require Environmental review and compliance with San

Francisco’s plans and ordinances following submission Qfa revised project application.

All newly provided information will be put to good use to assist City Decision makers in
making discretionary land use decisions that protect the integrity of a livable

neighborhood.

An FIR will analyze impacts, eXplo_re the feasibility of project alternatives, and
“demonstrate to an apprehensive citizenry” that the City has analyzed and considered the

environmental iniplications of its actions. (Guideline § 15003, subd. (d).)

Thank you very much for your consideration.

M P9

MicA 1. RINGEL
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Mica Ringe! <supermica@gmail.com>
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re 435-437 Potrero Av - Internet Services Exchange - Conditional Use Permit |
Wed, Jul 10, 2013 at 9:27 PM

David Wurtman <dwurtman@yahoo.com>
To: commissions. secretary @sfgov.org, corey. teague@sfgov org
Cc: supemica@gmail.com

Dear Commissioner_s,

You are in receipt of a letter from Mica Ringel articulating his reasons to oppose the granting of this permit. [ live
at 2009 17th St, in the neighborhood, and | wholeheartedly agree with the points Mr. Ringel has presented to you.
The soot/microparticulate levels in the air in Potrero Hill, due to proximity to 101 and 280, are already unhealthy,
alarming, and inconsistent with what the City of San Francisco, a most environmentally progressive city, stands
for. While the freeways are what they are and are not at issue here, adding to these poliution levels by allowing a

diesel generator on premises of this building, and taking the position that a proposed Conditicnal Use of an
Internet Services Exchange at 435-437 Potrero Avenue is eligible for a Class | Categorical Exemption from the
California Environmental Quality Act,-is not consistent with the responsibility you have to safeguard the public
from unnecessary hazardous exposure to pollutants and

toxins. "Progress at any price" is not progress.

Thank you,
Dav_id Wurtman, MD
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“The Department, pursuant to Title 14 of the California Code of Regulations §15000
et seq. (CEQA Guidelines), issued a Categorical Exemption for 435-437 Potrero
Avenue on July 3, 2013 finding that the proposed project is exempt from the
California Environmental Quality Act (CEQA) as a Class 1 categorical exemption
under CEQA Guidelines Section 15301.”
--Planning Department

* OnJuly 1st the Department launched an interactive CEQA Exemptions Map? and 435-
437 Potrero Avenue is not listed, nor is the project listed on the Exemptions Archive?
page either. :

New! . ' July 2013
o , .

™ "I CEQA Categorical, Statutory and
s

© Community Plan Exemptions Map
O
o Google Map showing all CEQA

Y e W o o exemptions issued since 1 July 2013.

* My first email to ‘City Planner Corey Teague on May 24, 2013

Hello, Corey Teague:

A few questions about 2013.0477C / 435-437 Potrero Ave.

* Forthose of us who live in the community, is there the possibility of any
health or environmental concerns from this use at this address?

* Are there any technical studies in process or have any reports been filed
for the proposed project? -

* |s CEQA applicable to the Conditional Use Authorization?
Thank you.

--M. Ringel

* Thereis not a CEQA checklist in the case files.
* There are no environmental findings.
* There was no exemption issued.

1 http:/ /www._sf-planning.or-g/ index.aspx?page=3447
2 http://www.sf-planning.org/index.aspx?page=2412

1699



Division 13. California Public Resources Code
Division 13. California Environmental Quality Act

Artlcle 19. Categorlcal Exemptlons

§ 15300. Categorical Exemptions

Section 21084 of the Public Resources Code requires these Guidelines to include a list of classes of
projects which have been deterinined not to have a significant effect on the environment and which
shall, therefore, be exempt from the provisions of CEQA.

In response to that mandate, the Secretary for Resources has found that the following classes of projects
listed in this article do not have a significant effect on the environment, and they are declared to be
categorically exempt from the requirement for the preparation of environmental docu:nents. .

Note: Authority cited: Section 21083 Public Resources Code; Reference: Sectlon 21084, Public
Resources Code. : -

§ 15300.2.7 Exceptions

(a) Location. Classes 3, 4, 5, 6, and 11 are qualified by consideration of where the project is to be
located -- a project that is ordinarily insignificant in its impact on the environment may in a
particularly sensitive environment be significant. Therefore, these classes are considered to apply
all instances, except where the project may impact on an environmental resource of hazardous or
critical concern where designated, precisely mapped and officially adopted pursuant to law by
federal, state, or local agenc1es

(b) Cumulative Impact. All exemptions for these classes are inapplicable when the cumulative
impact of successive projects of the same type in the same place, over time is significant.

~ (c) Significant Effect. A categorical exemption shall not be used for an activity where there is a
reasonable possibility that the activity will have a significant effect on the environment due to
unusual circumstances. : ~

_ (f) Historical Resources. A categorical exemption shall not be used for a project which may
cause a substantial adverse change in the significance of a historical resource.

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084 and 21084.1,
Public Resources Code; Wildlife Alive v. Chickering (1977) 18 Cal.3d 190; League for Protection of
Oakland's Architectural and Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896; Citizens
Jor Responsible Development in West Hollywood v. City of West Hollywood (1995) 39 Cal. App.4th
925;City of Pasadena v. State of California (1993) 14 Cal.App.4th 810; Association for the Protection
etc. Values v. City of Ukiah (1991) 2 Cal.App.4th 720; and Baird v. County of Contra Costa (1995) 32
Cal. App.4th 1464

Discussion: In McQueen v. Mid-Peninsula Regional Open Space (1988) 202 Cal. App..3d 1136, the
court reiterated that categorical exemptions are construed strictly, shall not be unreasonably expanded
beyond their terms, and may not be used where there is substantial evidence that there are unusual
circumstances (including future activities) resulting in (or which might reasonably result in) significant

impacts which threaten the environment.
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§ 15301. Existing Facilities

Class 1 consists of the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures, facilities, mechanical equipment, or
topographical features, involving negligible or no expansion of use beyond that existing at the
time of the lead agency's determination. The types of "existing facilities" itemized below are not
intended to be all-inclusive of the types of projects which might fall within Class 1. The key -
consideration is whether the project involves negligible or no expansion of an existing use.

Examples-include but are not limited to:

(a) Interior or exterior alterations involving such things as interior partitions, plumbing, and
electrical conveyances; :

(b) Existing facilities of both investor and publicly-owned utilities used to provide electric
power, natural gas, sewerage, or other public utility services; '

(c) Existiﬂg highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and similar
facilities (this includes road grading for the purpose of public safety).

(d) Restoration or rehabilitation of deteriorated or damaged structures, facilities, or mechanical
equipment to meet current standards of public health and safety, unless it is determined that the
damage was substantial and resulted from an environmental hazard such as earthquake,
landslide, or flood; :

(e) Additions to existing structures prov1ded that the addition will not result in an increase of
.more than:

(1) 50 percent of the floor area of the structures before the addition, or 2,500 square feet,
whichever is less; or .

(2) 10,000 square feet if:

(A) The project is in an area where- all public services and facilities are available
to allow for maximum development permissible in the General Plan and

_(B) The area in which the project is located is not environmentally sensitive.
(f) Addition of safety or health protection devices for use during construction of or in
conjunction with existing structures, facilities, or mechamcal eqmpment or topograpmcal
features including navigational devices;
(2) New copy on existing on and off-premise signs;
(h) Maintenance of existing landscapmg, native growth, and water supply reservoirs (excluding

the use of pesticides, as defined in Section 12753, Division 7, Chapter 2, Food and Agricultural
Code);
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(1) Maintenance of fish screens, fish ladders, wildlife habitat areaé, artificial wildlife waterway
devices, streamflows, springs and waterholes, and stream channels (clearing of debris) to protect
fish and wildlife resources; ' '

(J) Fish stocking by the California Department of Fish and Game;

(k) Division of existing multiple family or single-family residences into common-interest .
- ownership and subdivision of existing commercial or industrial buildings, where no physical
changes occur which are not otherwise exempt;

(1) Demolition and removal of individual small structures listed in this subdivision;

(1) One single-family residence. In urbanized areas, up to three single-family residences
may be demolished under this exemption.

(2) A duplex or similar multifamily residential structure. In urbanized areas, this
. exemption applies to duplexes and similar structures where not more than six dwelling
units will be demolished. ' '

(3) A store, motel, office, restaurant, or similar small-commercial structure if designed for
an occupant load of 30 persons or less. In urbanized areas, the exemption also applies to
the demolition of up to three such commercial buildings on sites zoned for such use.

(4) Accessory (appurtenant) structures including garages, cai-ports, patios, swimming
pools, and fences. :

(m) Minor repairs and alterations to existing dams and appurtenant structures under the
supervision of the Department of Water Resources.

(n) Conversion of a single family residence to office use.

(0) Installation, in an existing facility occupied by a medical waste generator, of a steam
sterilization unit for the treatment of medical waste generated by that facility provided that the
unit is installed and operated in accordance with the Medical Waste Management Act (Section
117600, et seq., of the Health and Safety Code) and accepts no offsite waste.

(p) Use of a single-family residence as a small family day care home, as defined in Section
1596.78 of the Health and Safety Code.- '

Note: Authority cited: Section 21083, Public Resources Code; References: Sections 21084, Public
Resources Code; Bloom v. McGurk (1994) 26 Cal.App.4th 1307. -

Discussion: This section describes the class of projects wherein the proposed activity will involve
negligible or no expansion of the use existing at the time the exemption is granted. Application of this
exemption, as all categorical exemptions, is limited by the factors described in section 153 00.2.
Accordingly, a project with significant cumulative impacts or which otherwise has a reasonable

possibility of resulting in a significant effect does not quality for a Class 1 exemption.
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‘Open Video System
Notice of Intent

Attention:
Media Bureau
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BEFORE THE |
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554
| In the Matter of )

)
RCN Telecom Services, Inc. )

) File No.
_ )
Notice of Intent to Establish )
an Open Video System )

NOTICE OF INTENT

' TO ESTABLISH AN OPEN VIDEO SYSTEM

RCN Telecom Services, Inc. (“RCN™), pursuant to Section 651 of the
" Telecommunications Act of 1996 and Section 76.1503(b)(1) of the Commission’s Rules, hereby
submits its “Notice of Intent,” (“Notice™) to establish an open video system (“OVS™). As
required by Section 76.1503(b)(1), RCN respectfully '_submits the following information:
1.. The OVS bperator is RCN Télecom Services, Inc., with its principal offices located at -
1400 Fashion Island Blvd., -Suite 100, San Mateo, California 94404. The contact persoﬁ'for the
operator, David Hankin, ié located at 1400 Fashion Island Blvd., Suite 100, San Mateo,
California 94404, and may be reached at (650) 212-8010. | |
2.. RCN’s service area is located in the City and Cdunty of San Francisco, California. The
boundaﬂes of RCN’s service area are located wifhin the neighborhoods of Amazon Crocker,
Castro, Corona Heights, Dolores Heights, Eureka Valley, Excelsior, Glen Park, Mission District,
Noe Valley, North Bernal Heights, 'Outer. Mission; Portola, and Potrero Hill. RCN has a
principal headend and hub site located at 200 Paul Avenue, San Francisco, California 94124.

RCN utilizes an ancillary hub site at the following location:
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437 Potrero Avenue, San Francisco, CA, 94110
This hub site is served by and technically integrated with the principal headend. RCN serves the
general populaﬁon within this OVS service area. |
3. The anticipated maximum analog capacity of the OVS- is 330 analog channels, each
consisting of 6-MHz analog capacity. The anticipated maximum digital capacity of the OVS is
678 digital channels. | | |
4. Video Programming Providers (“VPPs”) interested in carriage on RCN’s OVS may
: obtain additional information about the system by complgting the OVS Information Request
Form (Aﬁacﬁinent 1) and submitting it to:
| David Hankm |
- 1400 Fashion Island Blvd., Suite 100
San Mateo, California 94404
| Pursuant to 47 CF.R. § 76.1503(b)(2) of the FCC’s mles, within five business days of
RCN’s receipt of a request for information, RCN will providé the VPP with additioﬁal
information regarding the. bVS to enable the VPP to make an ¢,nrollment decision. With this
| information, the VPP also will be provided with additional forms and instructions necessary for
carriage on RCN ;s OVS. If a VPP decides to seek c_:arriage.bn RCN’s OVS after fece;ipt §f the
additional information, the VPP must submit the required forms, a non—,refundablé application
processing fee, and a chgnnel reservation dgposit no later than 30 days after the end of the
enrollment period. |
5. One third of the system’s maximum capacity will be set aside for RCN and/or. its

affiliates. In addition, RCN will reserve approximately seventeen (17) channels to carry public -.

programs, educational programs, governmental programs and those “must-carry” stations
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entitled to demand carﬁage pursuant to 47 C.F.R. § 76.56 and §76.1 506 of the FCC’s fules. The
remaining channels will be a‘vai‘lable for interested VPPs. No VPP will be assigned more than
the capacity set aside for RCN and its affiliates.

.6.- The enrollment period for VPPs seeking carriage on RCN’s open video system will
commence on the date the Commission releases its Pubiic NotiCé of this Notice of Intent and WiH
expire ninety days after the Public Notice release date. In ordel_; to allow for contract finalization,
ensure orderly channel allocation and allow timely systérns allocatio'n to occur, RCN encourages

~ VPPs to submit their prelhnin&y enrollment requests as soon as possible within this ninety-day

period. Allocation of capacity in the event demand exceeds | systerﬁ capacity will occur as
described in Attachment 2. | |

7. . Attached is a certification that RCN has complied with all relevaﬁt requirements under

the FCC’s open video system regulations concerning muét—carry and retransmission consent (47
CF.R. §§7.6.64, 76.1506) (Attachment 3). Also attached is a certificate of service showing that
RCN’s Notice of Intent has been served on the applicable local franchising authority
(Attachment 4).

| Respectfully submitted,

RCN Telecom Services, Inc.

Kathy L. Cooper

Danielle C. Burt

SWIDLER BERLIN LLP

3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (Tel)

(202) 424-7643 (Fax)

Dated: July 8, 2005
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8/15/13 ’ | CATV and @nmntﬁeﬁvery ‘
Network Topology |

There are five major parts to a traditional coaxial cable system: 1) the headend, 2), the trunk cable, 3) the
distribution (or feeder) cable in the neighborhood, 4) the drop cable to the home and in-house wiring, and 5)
the terminal equipment (consurner electronics). Since the beginning of CATV systems, HFC (Hybrid Fiber
Coax) networks have taken over among cable systems. HFC added fiber optic cable to the system and

- drastically shortened the trunk cable in the cable plant. :

Headend

The headend or central office is the location where all the cable system originates from. It usually contains
one building with one 100ft tall tower for antennas and about six large satellite dishes. In the headend, the
signals from the tower with the local TV channels and the satellite dishes feed into the building. Also fiber
optic cables usually from the local phone company bring in the Internet and PSTN (Public Switched
Telephone Network). Within the headend, there are over a hundred separate pieces of signaling equipment
which control and combine the TV, Internet, and phone service signals. From here multiple fiber optic
cables leave the headend to a few hubsites with the signals on this fiber.

Hubsite

The hubsite is a small building with a generator for backup power. Here at the hubsite the fiber comes into
the building from the headend. The hubs are about 20 miles geographically spread apart. Inside the hub, the
fibers are spliced and sent out to many dozens of neighborhoods. Some cable systems are small enough that
‘he hubsites do not exist and the fiber go right from the headend out to the neighborhoods. .

Fiber Optic Node

The fiber from the hubsite or headend now enters the node in your neighborhood. The node is the location
where the fiber optic cable ends and the coaxial cable begins. In other words, this is where the light signal
on the fiber changes to an electrical RF (radio frequency) on the coax cable. The node also contains the first
amplifier inside it. From here, the trunk cable leaves down the street. :

Trunk Cable

" The trunk cable is the main coax cable that runs down the street between the amplifiers. No customers
receive their signal from this distribution cable. Since HFC technology, the amount of trunk cable used has
decreased. It is meant to feed the bridger amplifiers which have the feeder cable exiting from them. '

Feeder Cable

The feeder cable is the cable which have taps every 150ft on average. Out of the taps comes the flexible
RG6 cable which we are all so familiar with feeding our TVs. The taps can be closer together than 150ft.
Some are only 100ft apart or up.to 200ft apart. This is the cable though that feeds our homes and
businesses.

© 2012 Forest Hill Networks, Forest Hill, MD 21050
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The site is in dose proximity to major transit and highway routes. Both the San Francisco Municipal
Transportation Agency (SFMTA) Muni Metro T Third Street light rajl vehicle line and Caltrain regional rail
service lines are located to the east of the project site, 500 and 0 feet respectively. The Gilman/ Paul station at
the intersection of Paul and Gilman avenues is the closest station to the project site on the SFMTA’s T Third
light rail line. The Bayshore Caltrain Station is one mile to the southwest of the project site. Highway 101 is
Jocated 400 feet to the west with access via Bayshore Boulevard and San Bruno Avenue. The project site is

- within the Bayview Hunters Point Area Plan (BVHP Area Plan), formerly the South Bayshore Area Plan, and
was amended in 2006 by the Bayview Hunters Point Redevelopment Projects and Rezorii.ng amendment’ The
program-level Bayview Hunters Point Redevelopment Projects and Rezoning Final Environmental lmpact
Report (BVHP FEIR)* was certified on March 2, 2006, and analyzed proposed rezoning and other changes to
the BVHPE Area Plan.

Currently, there are four buildings on the project site as shown on Figure 3 on p. 10. In the early 2000s, the
project sponsor acquired the property and began operation of the ISE in the front two buildings, Buildings D
and F. The project sponsor uses Buildings A and B for storage of materials and Jeases the remaining space to
various tenants. .

Presently, all four bui]dings are at least partially occupied. The two warehouse buildings are being used for

~ the storage of construction materials by the project sponsor, as well as a utility meter installation contractor.
There are two subcategories of uses operating within the existing ISE facility: colocation® and telco® uses. In the
approximately 425,000-square-foot ISE facility (Buildings D and F), tenants providing telco services occupy
approximately 55,000 square feet of building area, colocation tenants occupy approximately 212,000 square
feet, and a tenant offering both colocation and telco services occupies 60,000 square feet. Additionally,
approximately 38,000 square feet of building area are used for office and support functions and another
approximately 60,000 square feet are leased, but not occupied.

The ISE is an energy—depenc"lent facility due to the need for the continued operation of a large number of
‘rooftop cooling units that maintain an acceptable temperature and humidity range for the computer
equipment, and to power the computer equipment itself. The data center industry strives to meet 100 percent
uptime’ and any interruption to the power supply can take the computers off-line. Power is supplied to the
facility by Pacific Gas and Electric (PG&E) via overhead power lines. Seventeen diesel generators are

: Bayview Hunters Point Area Plan. Accessed on June 25, 2013, http://www.sf-planning.org/ftp/| ‘general_plan/Bayview_Hunters_Pointhitm.

! Bayview Humters Point Redevelopment Projecis and Rezowing Final EIR (Case 1996.546E; State Clearinghouse No. 2003062094), certified by the
San Francisco Planning Comumission on March 2, 2006, This document is available for review at 1650 Mission Street, Suite 400, San
Frar!cisco, CA. '

* Colocation, or data center use, is a use in which a fenant provides the mechanical cooling, backup power supply, and communications

- connections and leases smaller portions of its tenant space, such as racks, cabinets, and cages with multiple racks and cabinets, to
colocation customers who install their own network servers and other computer hardware.

——ell ® Telco tenants provide telecommunication carrier services to support land-based telephone lines and/ or wireless phone service. Much of
) the Jeased space for telco services is used as a physical hub for the voice and data communications network and requires Jess energy use
than a concentration of Internet computer servers, or a data center use. However, due to the telecommunication industry’s growth in
“voice over Internct protoco) (IP) services” (VOIP), telco tenants are revising their facilities to handle VOIP services that require the use of
Internet computer servers to provide an IP networking system_ The transition to VOIP services requires the need for a backup power
supply for the computer servers.

Upb.me refers to the state in which the computer servers are running and available for processing data.

Case No. 2012.0153E | ) 9 200 Paul Avenue
Initial Study

Excerpt from 200 Paul Avenue PMND - Datzo8enter Expansion July 24,2013



BAY ABEA AIR QUALITY MANAGEMENT DISTRICT Printed: DEC 23, 2011

" DETAIL PDLLUTANTS - ABATED

MOST RECENT PjO APPROVED (20190)
. Astound Broadband (P# 19488)

S# SDURCE. NAME

MATERIAL SOURCE CODE o :
~ THROUGHPUT o DATE POLLUTANT- . . CODE 1L1BS/DAY
1 - @Generator :
C22AG0ES8
Benzene. . ‘ 41 1.09E-04
Formaldehyde 124 6.85E-04
Organics {part not spec el 950 5.29E-03
Arsenic (all) 1030 9.53E-08
BeryLlium (all) pollutant . 1040 5.59E-08
Cadmium . ‘ 1070 '2.38E-07
Chromium {hexavalent) 1085 4.93E-08
Lead (all} pollutant " 1140 2.02E-07
.Manganese 1160 3.17E-07
Nickel pollutant . 118D 3.8BBE-06
Mercury (all) pollutant 1180 6.74E-08
Diesel Engine Exhaust Part 1350 5.51E-03
PAH's (non-speciated) 1840 5.03E-07
Nitrous Oxide (N20) -2030 2.93E-05
Nitrogen Oxides (part not 2880 7.71E-02
Sulfur Dioxide {802) 3980 3.58E-05
Carbon Monoxide (CO) pollu 4890 1.68E-02
Carbon Dioxide, non-biogen 6960 3.67E+00
1

Methane {(CH4} , 6970 LA7E-D4

print this search?: {Liocal or s{Ylstem printer (6th flﬁ),'{N]o, [Elxit:
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9/17/2002 ' . ORDINANCE NO. 202-02
' _‘ ' FILENO. 012186
[Regulation of Diesel Backup Generators.]

Ordinance amending the San Francisco Health Code by adding a new Article 30 to:
(1) establish a registration program within the Department of Public Health for
diesel backup generators used by facilities in the City and County of San Francisco;
(2) require new backup diesel generators to have air emission control technologies;
(3) limit the operation of diesel backup generators during non-emergency
situations; (4) establish a recordkeeping requirement for the operation of diesel
backup generators; (5) provide for an enforcement mechanism for violations of the
requirements of this Ordinance.

The Board of Supervisors finds and declares the following:

(a) Diesel Backup Generaters emit large amounts of smog-forming nitrogen oxides (NOx), lparti'culate
matter with a diameter of 10 microns or less (PM10), sulfur oxides and hydrocarbons contributing to
ground-level ozone, and reduced visibility.

(b) Diesel exhaust is linked to short and long-term adverse health effects in humans, which include lung
cancer, aggravation of respiratory and cardiovascular disease, aggravation of existing asthrna acute
respiratory symptoms, and chronic bronchitis and decreased lung function.

(c) In August of 1998, the Cahfornla Air Resource Board listed diesel exhaust, specifically particulate
emissions from diesel fueled engines, as a "toxic air contaminant.”

(d) According to the Bay Area Air Quality Management District (BAAQMD), Diesel Backup Generators
tend to emit more pollutants than a new well-controlled power plant. In fact, even a clean diesel backup
generator may emit more than 20 times as much NOx per kilowatt-hour as a new well-controlled power
plant. Older dirtier Diesel Backup Generators may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment for the national ozone standards by the United
States Environmental Protection Agency. ‘ '

(f) The Bay Area is currently designated nonattainment for the state ozone and PM10 standards by the
California Air Resource Board. ' '

(g) The City and County of San Francisco is concerned about the health hazards posed by diesel emissions
polluting the air, and wishes to 1mpose limitations on Diesel Backup Generators to reduce the emission of
diesel exhaust.

 RCN/Astound never reglstered their Diesel Generator under SF Health Code
Article 30. ‘
.+ The generator was a menace to the neighborhood.

* The documents shown to the Planning Commfssion for Project Approval state
the generator is in the basement, which is a “material misrepresentation” of the
truth. The generator “lives” on the first ﬂoor

* The picture of the generator was omitted from the Commission packet
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7/26/2000 ' | ORDINANCE NO. 204-00
- [RCN Cable Franchise] '

GRANTING A FIFTEEN YEAR FRANCHISE, WITH A FIVE YEAR EXTENSION OPTION, TO RCN
TELECOM SERVICES OF CALIFORNIA, INC. :

Section 1. Definitions

(ss) “Facilities" includes any physical element of the System used in connection with, or

- designed to be used in connection with, the provision of Services or Telecommunication
Services, whether or not located in the Public Rights-of-Way, including, without limitation, Hubs,
Nodes, the Hub Ring, the Headend, pedestals, cabinets, ducts and conduits (whether empty or
occupied), transformers, equipment, drains, hand holds, lines, manholes, poles, power supplies
and generators, splice boxes, surface location marKers, vaults, tunnels, amplifiers, power guards,
coaxial cables, and fiber strands (whether active or dark).

(zgg) "Hazardous Material" means any material that, because of its quantity, concentration or
physical or chemical characteristics; is deemed by any federal, state or local governmental
authority to pose a present or potential hazard to human health or safety or to the environment.
Hazardous Material includes, without limitation, any material or substance defined as a
"hazardous substance," or "pollutant” or "contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 ('CERCLA", also commonly
known as the "Superfund" law), as amended, (42 U.S.C. Sections 9601 et seq.) or pursuant to
Section 25281 of the California Health &Safety Code; any "hazardous waste” as defined in
Section 25117 or listed pursuant to Section 25140 of the California Health & Safety Code; any-
asbestos and asbestos containing materials whether or not such materials are part of any
Facilities to be constructed on the Public Rights-of-Way by or on behalf of Grantee, or are
naturally occurring substances on, in or about the Public Rights-of-Way, and petroleum,
including crude oil or any fraction thereof, and natural gas or natural gas liquids.

(hhh) "Headend" means the point in the System where all Signals are collected and formatted
for transmission on the System. - ’

(iii) "Hub" means the equipment in the distribution system that receives Signals from the
Headend for transmission to a number of Nodes.

- Section 43. SYSTEM CHARACTERISTICS. The SySte.m shall, at all times during the F ranchise
term, meet or exceed the following requirements:

(g) Stand-By Power. Grantee shall pro{ride sténdby power generating capacity for the
Headend, Hubs, Nodes, and distribution Facilities comprising its System meeting the
following specifications:

(1) Headend. Grantee shall maintain motorized standby power generators capable of
maintaining all Services at the Headend for at least twenty four (24) hours duration
after loss of normal commercial power.

(2) Hubs. Grantee shall provide battery standby power capable of maintaining all
- services at each Hub for at least twenty-four (24) hours duration after loss of
normal commercial power, with automatic response systems to alert the Headend
when commercial power is interrupted. Grantee shall maintain portable generators
to deploy to each Hub in the event fh@the duration of a power disruption is
expected to exceed twenty-four (24) hours. : '
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| | File /30580
REUBEN, JUNIUS &ROSE, P |

September 16, 2013

By Messeli"ger

Angela Calvillo

Clerk of the Board

City Hall :

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco, CA 94102

Re:  Appeal of Determination of Exemption from Environmental Review
435-437 Potrero Avenue »
Board of Supervisors Hearing Date: September 24, 2013 at 3:00 p.m.
Our File No.: 7424.01
. Dear Ms. Calvillo:
Please find enclosed 18 copies of the Owner’s Response to Appeal of CEQA
Determination, along with a CD containing the same, for the project located at 435-437
- Potrero Avenue.
Please distribute a copy to each of the Board Members.
Thank you for your helpful assistance.

Very truly yours,

REUBEN, JUNIUS & R

Enclosures:

(1) 18 hard copies of Owner’s Response to Appeal of CEQA Determination
(2)  One CD for electronic file

One Bush Street, Suite 600

James A, Reuben | Andrew J. Junius | Kevin H. Rose } Danigl A, Fratiin San Francisco, CA 94104
Shery( Reuben' | David Sitverman - [ Thomas Tunny | Jay F. Drake | John Kevlin tel: 415-557-2000

LmdsayM Petrong | Melinda A. Sar]apur b Kenda H. Mcintosh [ Jared Elgerman” l Jotin Mcinemeyillz fax: 415-399-9480

1. Also adrnltted in New York 2 Df C:-u nsel 3. Also qd mm='d in Massachusetts www,reabenlaw.com



REUBEN, JUNIUS & ROSE w»

September 16, 2013

By Messenger

Honorable David Chiu, President
Board of Supervisors
City Hall, Room 244

-1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Re:  Response to Appeal of CEQA Determination
435 Potrero Avenue
Board of Supervisors Hearing Date: September 24, 2013
Planning Department Case No.: 2013.0477
Our File No.: 7424.01

Dear President Cﬁiu and Members of the Board:

On behalf of F.W. Spencer & Son, owner of 435 Potrero Avenue (“Property” or
“Building”™), we are writing to oppose the appeal of the California Environmental Quality
Act ("CEQA”) exemption adopted by the Planning Commission with respect to a pre-
existing use at 435 Potrero Avenue. The approval does not involve any new development
or expansion of use, but only a change of operators. operating the same type of business,
which is providing Internet servers and storage capacity. The Appeal was filed by Mica
Ringel (“Appellant”) on August 12, 2013. - The appeal is meritless, and must be
dismissed.

A. Project History

The Planning Commission approved a Conditional Use Authorization (“CU”) for
a new tenant to operate a pre-existing Internet Services Exchange use in an-existing
building at 435 Potrero Avenue, and adopted a CEQA exemption for continuation of the .
pre-existing use by a new tenant on July 11, 2013, on 5-1 vote (Commissioner Hillis
absent). See Planning Commission Approval Motion No. 18921 attached as Exhibit A.
The Conditional Use approval followed a Zoning Administrator Determination of
Legitimization pursuant to Planning Code Section 179.1 for the pre-existing use, issued
on June 4, 2013, attached as Exhibit B. The Conditional Use does not include any
expansion of the business.

) One Bush Street, Suite 600

James A. Reuben | Andrew J. Junius | Kevin H. Rose | Daniet A, Frattin San Francisco, CA 94104
Sheryl Reuben' | David Sitverman | Thomas Tunny | Jay F. Drake | John Kevlin tel: 415-547-9000

Lindsay M. Petrone | Melinda A. Sarjapur | Kenda H. Mcintosh | Jared Eigerman2? | John Mcinerney [Ii2 fax: 415-399-9480

1. Also-admitted in New York 2 Of Counsel 3. Also admitted in Massachusetts www.reubenlaw.com



Honorable David Chiu, President
Board of Supervisors

September 16, 2013

Page2

The Planning Commission determined that the CU is exempt from CEQA as it
falls within the Class I categorical exemption (CEQA Guidelines Section 15301 — minor
alteration of an existing structure involving negligible or no expansion of use beyond that
existing at the time of the lead agency’s determination).

B. CEOA Process and Standards of Review

1. Standard of Review Under CEQA. -

In reviewing the validity of a CEQA exemption, the test is whether “substantial
evidence” exists to support the exemption (Public Resources Code sections 21168,
21168.5.) As stated by the court in Calbeach Advocates v. City of Solana Beach (2002)
103 Cal. App.4™ 529, 535-536, 217 Cal. Rptr. 2d 1, 5:

‘Substantial evidence’ . . . means enough relevant information and
reasonable inferences from this information that a fair argument can be
made to support a conclusion, even though other conclusions might also
be reached. Whether a fair argument can be made is to be determined by
examining the entire record. Mere uncorroborated opinion or rumor does
not constitute substantial evidence.

To constitute substantial evidence, statements made by members of the public
must be supported by adequate factual foundation. If this foundation is not established,
the agency must disregard the comments. (Gabric v. City of Rancho Palo Verdes, 73
Cal. App. "3 183, 199 (1977).) In addition, argument, speculation, unsubstantiated
. opinion or narrative, clearly inaccurate or erroneous evidence, and evidence of social or

economic impacts that do not contribute to, and are not caused by, physical impacts on
the environment do not constitute substantial evidence. (Public Resources Code sections
21080(e) and 21082.2(c).) - Substantial evidence means facts, reasonable- assumptions
predicated on facts, and expert opinions supported by facts. (Id.). The existence of
public controversy over the environmental effects of a project shall not require
.preparation of an environmental impact report. (Public Resources Code Section
21082.2(b).) Appellant has failed to submit any evidence in support of his claim that the
Internet Services use is not a pre-existing use or that the use is expanding. If the use is
pre-existing, as the Pla.nmng Comm1ss1on determined it was, then the CEQA Exemption
must stand.

2. Appellant has Fajled to Establish the Threshold Requirements for
Additional Environmental Review.

Appellant claims, without any evidentiary support, that the Planning Commission
action requires further environmental review due to a turnover of tenants or operators.
The Appellant’s conception of how the Planning Department treats a tenant turnover or
an operator turnover is at odds with Planning Department policy and practice.

I'\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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Page 3

The Zoning Administrator’s Letter of Legitimization (Exhibit B) examined six

criteria set forth in Planning Code Section 179.1, and found, after a seven month review

~of extensive documentary evidence, that “Lease documents, business tax documents,

building permits, utilities bills, and insurance documents indicate that the entirety of the

subject Building has been used as an “Internet Services Exchange” (dba RCN Telecom-
Services, and Astound) since approximately May 30, 2000.”

“Since that time, no new use was established in the Building, and it has been
actively marketed as an Internet Services Exchange. Therefore, the Internet Services
Exchange Use was not discontinued and abandoned pursuant to the prowsmns of
Planmng Code Section 183” (Exhibit B).

The Zoning Administrator thereby affirmed longstanding Planning Department
policy and practice that a use is not considered to be abandoned every time there is a
turnover of operators or tenants, with a gap in between, as long as the owner of the
Building actively markets the Property for the same use during the interim period
between the two tenants or operators. The Planning Commission affirmed the Zoning
Administrator’s findings in its approval Motion No. 18921 (Exhibit A).

Appellant does not dispute the facts of the case:
1. «The Internet Services use commenced on May 30, 2000.

2. The previous tenant vacated the premises in June 2010. The new
operator entered into a contract with the owner in August 2012. The remainder of
the time period from August 2012 to the present has been consumed by the City’s
permit process.

3. The Property was actively and continuously marketed by the
owner for the same use until a new operator was found in August 2012. Since
that time, the owner has diligently pursued City permits for the new operator to
re-occupy the Property.

Accordingly, the Api)ellant has misunderstood the applicable CEQA exemption
and therefore incorrectly analyzed the exemption as applied to the facts of this case.

3. Applicable Case Law Firmly Supports the Class I Exemption for the
Existing Structure and Use at the Property

Reinstatement of higher capacity for an existing wastewater treatment plant that
was approved by the Regional Water Board was upheld on appeal as an exempt existing
facility. Committee for a Progressive Gilroy v. State Water Resources Control Board, 192
Cal. App.3d 847 (1987). The Court held that, “Since the project was originally built and
approved for 6.1 mgd. in full compliance with CEQA, the order restoring that capacity
related to an existing facility and was exempt from CEQA.” Committee for a Progressive

3 ‘ -
1717
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Board of Supetvisors
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Gilroy, 192 Cal. App.3d, 847 864. Thus, the Court determined that there was no
significant change or alteration to the operation or intended use of the facility and it
upheld the exemption determination.

The Court in Bloom v. McGurk, 26 Cal.App.4th 1307 (1994) upheld the
determination by the permitting agency that the extension of the terms of an expired
permit for medical waste treatment facility pending review of a new permit application
fell within the “existing facilities” exemption. The Court found that the project in
question was merely the ongoing operation of a medical waste treatment facility under a
new regulatory scheme and, because there was no change in operations incident to
renewal of a medical waste permit, the project “fell squarely within the highlighted
language of the Class 1 categorical exemption.” Bloom, 26 Cal.App.4th 1307, 1312. The
project involved only the continued operation of existing private facilities-and mechanical
equipment. The Court concluded, “We presume that thousands of permits are. renewed
each year for the ongoing operation of regulated facilities, and we discern no legislative
or regulatory directive to make each such renewal an occasion to examine past CEQA
compliance at every facility buﬂt in the last 24 years.” Bloom, 26 Cal.App.4th 1307,

1315.

In Turlock Irrigation District v. Zanker, 140 Cal.App.4th 1047 (2006), the water
districts and the trial court found that implementation of water conservation rules by the
districts was exempt from CEQA and that no exception to that exemption applied. The
town disagreed with both of those conclusions and contended that the implementation of
water use rules does not fall under the Class 1 exemption for the “operation, repair,
maintenance, ... or minor alteration of existing public ... structures, facilities, mechanical
equipment or topographical features, involving negligible or no expansion of use...” It
also contended that if this exclusion were otherwise applicable, the current project was
excepted from the exclusion because there was a reasonable possibility that the activity
will have a significant effect on the environment due to unusual circumstances and
because the project may cause a substantial adverse change in the significance of a
historical resource.” : :

The appellate court disagreed with the town and held that the water use rules
“involve operation of an existing facility with only minor alteration of the facilities
(installation of meter mechanisms on existing meter connectors) and the water rules do
not permit expansion of previous use. (In fact, they seek reduction of individual use and
limit growth of the system as a whole.)” Turlock,140 Cal. App.4th 1047, 1066. The
appellate court also disagreed with the town’s contention that there was a reasonable
possibility that the activity will have a significant effect on the environment because the
“unusual circumstances” that the town listed — “the unusual relationship of the districts
and the town concerning the water system ... [and] the evidence concerning sufficiency of
the water supply for firefighting” — are not shown to be unusual. Turlock,140
Cal.App.4th 1047, 1067. Finally, the court disagreed with the town’s argument regarding
historical resources. '

I\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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The court affirmed the trial court’s decision and denied the town’s CEQA appeal.

In Santa Monica Chamber of Commerce v. City of Santa Monica, 101
Cal.App.4th 786 (2002), the appellate court found applicable the Class 1 exemption for a
parking ordinance that allocated free, on-street parking to neighborhood residents who
obtained a permit. The court held that the ordinance “involves the ‘operation’ of such
existing facilities (in the sense that curbside parking is ‘operated’ by using parking
permits, enforcement personnel and ticketing as a form of enforcing the legislatively
prescribed use), the ‘minor alteration of existing public or private structures, facilities,
mechanical equipment or topographical features' (i.e., the signage needed to identify
parncular curbside spots as permitted parking or not), a.nd ‘negligible or no expansion of
use beyond that previously existing,” because no additional parking spaces or structures
" are being added to the parking stock in the relevant area.” Santa Monica, 101
Cal.App.4th 786, 793. \

In Martin v. Citv and County of San Francisco, 135 Cal.App.4th 392 (2005), in
this case, the appellate court held that although a municipality has very broad statutory
discretion to grant or deny a required building permit, that authority does not extend to
imposing CEQA review upon an interior home project, even where the residence is listed
as a city landmark and is located within an area registered as a state and a national
 historic district. What an owner plans to do to the private interior of his or her home does
not implicate a significant adverse effect on the environment. 135 Cal. App.4th 392, 396.

The court stated that the proposed modifications, being to the interior of -an
existing single-family residence and not perceptible to others, “lack the potential for
causing a significant effect on the environment and are beyord the reach of CEQA. For
all intents and purposes, what was visible before will be no different than what will be
visible if the modifications are completed. The modifications here in issue would
constitute a substantial adverse change neither to the environment nor to a historical
resource. In fact, environmentally speaking, it is no change at all.” Martin, 135
Cal.App.4th 392, 405. Thus, the court denied the CEQA appeal and concluded that
CEQA review of a proposed interior building project was not required.

Accordingly, case law indicates that the Courts will uphold Planning Commission
findings that projects fall within the Categorical Exemption for ongoing uses or existing
facilities so long as there will be no significant changes to the operation of an existing
facility. “Significant changes™ cited by the Courts have included the disposal of an
additional 3.2 million additional tons of municipal waste in a landfill and the replacement
of reactors, a cooling tower, storage tank, and compressor, installation of new pipelines
and pumps, and a substantial increase in the operation of an existing cogeneration plant
and four boilers. In contrast, no increase is proposed in the operations of the 435 Potrero
Internet servers. :

T:\R&a2\742401\BOS Submittal Re CEQA (9-16-13).doc
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C. Bay Area Air Quality Management District Air Quality Regulations Govern
the Back-Up Generator

Although not relevant to the CEQA exemption, the Appellant raised a question
about the back-up generator, and we will respond. The Building’s back-up generator is
regulated by Bay Area Air Quality Management District (“BAAQMD”) and operates
under Permit No. 21731, attached as Exhibit D. Back-up generators are ubiquitous .
throughout the City, and indeed are required by the Building Code for many different
types of structures, including public facilities, police stations, office buildings, hospitals,
and any other building or use that relies on a continuous stream of power. Back-up
generators are used only in the event of a power outage emergency, and then only during
the period in which the power outage continues. Back-up generators are heavily
regulated by the BAAQMD, which limits the use of back-up generators to 20 hours per
year for reliability-related testing, and to mitigate conditions in the event of an
emergency. Detailed records of the use of back-up generators are required to be
maintained in a BAAQMD-approved log. These limitations are described in more detail
in the attached BAAQMD permit. (Exhibit C). BAAQMD regulations are more
stringent than any applicable City and County regulations relative to air quality controls
or generators. ' -

In summary, back-up generators are not used except in the event of an emergency,
and for testing purposes. The Building’s back-up generator meets and exceeds all air
~ quality regulations and restrictions, and its use is heavily restricted by its BAAQMD
permit conditions. Any potential air emissions are regulated and mitigated in accordance
with local law and conditions placed on the BAAQMD permit.

D. Fixed Source Equipment (HVAC) is Regulated by the San Francisco Noise
Control Ordinance '

The San Francisco Noise Control Ordinance limits noise levels that can be
generated by stationary noise sources such as mechanical equipment. For commercial
properties, Section 2909.B of the Police Code limits the noise that can be generated to no
more than 8dBA above the ambient noise level at any point outside of the property. The
Building’s air cooled fans located on the roof will comply with the noise ordinance by
utilizing mufflers and variable frequency drive fans and pumps, along with sound walls.
Any failure to comply would result in the shutdown of the fans.

Planning Commission Approval Motion No. 18921 adopted Condition of
Approval No. 11 which provides that the “The premises shall be adequately sound
proofed or insulated for noise and operated so that fixed source equipment noise shall not
exceed the decibel levels specified in the San Francisco Noise Control Ordinance”
(Exhibit A). Therefore, the Planning Commission has already restricted any potential
noise to the maximum extent allowed by local law.’ '

6
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E. Conclusion

The Building is a relatively small (10,000 square feet) office-type building that
will house Internet servers. This modest office-type Building shares the block with
commercial uses such as Sunny Auto Body, Potrero Test-Only Smog, One Day Pictures,
and Dean Denelli’s Garage Doors. (See photos and Zoning Map attached as Exhibit E).
Nearly the entire block facing the Building is zoned PDR-1-G, which principally permits
production, distribution and repair activities, and prohibits residential use in any form.
The use of the Building has continued uninterrupted since May 2000, except for a
turnover in operators and the period of marketing for same. The CEQA exemption fora
pre-existing use has been extensively reviewed by the Planning Department, the Zoning
Administrator, and the Planning Commission, who were unanimous in their conclusion
that the CEQA Class'1 exemption applies in this case. Appellant’s disappointment at the
City’s policy decision to approve the pre-existing use for a new operator does not justify
overturning the CEQA exemption. -

The Appellant has failed to establish any evidence that is contrary to the Planning
Commission’s findings pertaining to CEQA, or any evidence of an expansion of
operations at the Building. Accordingly, we respectfully request that the appeal be
denied. . '

Thank you for your consideration.

Very truly yours,

EN, JUNIUS &

Attachments:

Exhibit A - Planning Commission Approval Resolution No. 18921
Exhibit B - Zoning Administrator Determination of Legitimization
Exhibit C - BAAQMD Permit No. 21731

Exhibit D - Photos and Zoning Map

Exhibit E - Letter of Endorsement

I\R&a2\742401\BOS Submittal Re CEQA (5-16-13).doc
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cc: Supervisor Malia Cohen
Supervisor Eric Mar
Supervisor Mark Farrell
Supervisor Katy Tang
Supervisor London Breed
Supervisor Jane Kim
Supervisor Norman Yee
Supervisor Scott Wiener
Supervisor David Campos
Supervisor John Avalos
Angela Cavillo, Clerk of the Board of Supervisors
Nannie Turrell, Environmental Planner
Corey Teague, Neighborhood Planner
Mica Ringel, Appellant s

(all with attachments)
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SAN FRANCISCO |
PLANNING DEPARTMENT

Subject to: (Select only if applicable) o

O Affordable Housing (Sec. 415) .. - [ First Source Hiring (Admin. Code)
[J Jobs Housing Linkage Program (Sec. 413) {1 Child Care Reguirement (Sec. 414)
O Downtown Park Fee (Sec. 412) M Other (TIDF — Sec. 411)

Planning Commission Motion No. 18921

HEARING DATE: JULY 11, 2013
Date: - July 3,2013 ‘
Case No.: 2013.00477 C .
Project Address: 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
' 58-X Height and Bulk District
Block/Lot: 3974/022

Project Sponsor: - Industry Capital Internet Infrastructure, LLC
1 Sansome Street, 15% Floor :
San Francisco, CA 94104

Staff Contact: Corey Teague — (415) 575-9081

corev.teague@sfgov.org

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK

DISTRICT.

PREAMBLE

On April 18, 2013, David Silverman, on behalf of Industry Capital Internet Infrastructure, LLC
(hereinafter “Project Sponsor”); filed an application with' the Planning Department (hereinafter
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Intemet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58-X
Height and Bulk District. -

On July 11, 2013, the San Francisco Plarming Comrnission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

www.sfplanning.org

1724

1650 Mission St
Suite 400

San Francisco,
CA 941083-2479

Recsption:
415.558.6378

Fax:
415,558.6409

Planning
Informafion:
415.558.5377



Motion No. 18921 ) _ CASE NO. 2013.0477C
July 11, 2013 : 435-437 Potrero Avenue

The Project is exempt from the California Environmental Quahty Act (”CEQA”) as a Class 1 categorical
exemption.

The Commission has heard and considered the testimony presented to it at the public hearing and has
further considered written materials and oral testlmony presented on behalf of the applicant, Department
staff, and other interested parties. -

MOVED, that the Commission hereby authorizes the Conditional Use requested in Applicaﬁon No.
2013.0477C, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following
findings: '

FINDINGS

Having reviewed the materialé identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

1." The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950 -

~ and the building was occupied as an Intemet Services Exchange from 2000 to 2010 (most recently - .
d.b.a. Astound Networks). :

3. Surrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and sizes, and a

“mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue) Other nearby landmarks include Franklin Square, the Potrero :
Shopping Center, and the Soka Gakkai International of America Buddhlst Center.

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastermn
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’s small scale, local ownership, and central] location will allow it to
provide services to smaller users and businesses within the City. '

5. . Public Comment. When the case report was issued on June 3, 2013, the Department had not
received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did express concerns about specific aspects of the project that were generally
related to the operation of the backup generator. These concerns were based on their experiences
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from previous operators of the building. Additionally, one neighbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

On July 10% and 11%, the Department received new emails of opposition from two neighbors on -
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn't identify their address. The primary
concerns in those emails stem from the potential noise, vibrations, and discharge from the backup

generator in the building.

6. Planning Code Compliance: The Commission finds that the Project is consistent with the .
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized” under this
Section are those uses which, under the current provisions of this Code’ and without this
Section, could not otherwise seek the required permits. - '

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditional Use
Authorzzatlon The Zoning Administrator issued a Letter of Legltzmzzatlml on June 4, 2013 for this
pru]ect stating that the approximately 10,000 gross sguare feet of Internet Services Exchange
vccupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1. As such, the project is now seekin g a Conditional Use Authorization
under the provisions of the propertzes former M-1 zoning.

7. Planning Code Section 303 establishés criteria for the Planning Commission to consider when
reviewing applications for Conditional Use approval. On balance, the project does comply with
said criteria in that: :

- A. The proposed new uses and building, at the size and intensity contemplated and at the
proposed location, will provide a development that is necessary or desjrable, and compatible
- with, the neighborhood' or the community.

The proposed Internet Services Exchunge has'hlreudy existed at the sife for more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-owned, small-scale option for small businesses
within the City for data and information storage. '

B. The proposed project will niot be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project

SAN FRANGISCD ' . 3
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iv.
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that could be detrimental to the health, safety or convenience of those residing or working
the area, in that ’

Nature of proposed site, including its size and shape, and the proposed size, shape and
arrangement of structures;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The pro]ect would not enlarge or
reduce the size of the building.

The accessibility and traffic patterns for persons and vehicles, the, type and volume of
such traffic, and the adequacy of proposed off-street parking and loading;

The nature of the prdject is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or purchase a
gabd. Additionally, only two to four workers will be present at a time. Therefore, the project will
not create issues for traffic or parking.- ’

The safeguards afforded to prevent noxious or offensive emissions such as noise, glare,
dust and odor;

The existing HVAC equipment consists of seven fan units that will comply with the San Francisco

: Nmse Ordinance the equipment and does not emit any dust or odors. The backup generator will

only be used for testmg and in emergencies like power outages.

Treatment given; as appropriate, to such aspects as landscaping, screening, open spaces,
parking and loading areas, service areas, lighting and signs; '

The existing building covers the entire site and includes no open spnce or la71d<caped areas. All
lighting and signing will mneet Plunmng Code requirements.

‘C. That the use as proposed will comply with the applicable prowsxons of the Planning Code

SAN FRANCISCO
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and will not adversely affect the General Plan.

The Project complzeq with all relevant requzrement<: and standards of the Planning Code and 15
consistent with ub]echoec and policies of the General Plan as detazled below.

That the use as proposed would provide development that is in conformity with the purpose
of the applicable Neighborhood Commercial District.

. The project is not located within a Neighborhood Commercial District.
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8. Planning Code Section 303(h) establishes additional criteria for the Planning Comumission to
consider when reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

$tM FR
P

ANCISCO

The intensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-

serving uses in the area;

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. Additionally, the existing building is mot currently designed to easily
accommodate a more active commercial use, and therefore is suitable for an Internet Services -

Exchange,

The building in which the use is located is designed in discrete elements, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

The.exisiiug building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The project would not enlarge or

reduce the size of the building.
Rooftop equipment on the .building in which the use is located is screened appropriately;

The project is required to provide adequate screening of rooftop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion.

The back-up power system for the proposed use will comply with all applicable federal
state, regional and local air pollution controls; ‘ '

The existing backu,b generator complies with all relevant controls and is permitted by the Bay

Area Air Quality Management District (Permit No. 21731 ).

Fixed-source equipment noise does not exceed the decibel levels specified in the San
Francisco Noise Control Ordinance; )

A consultant is currently conducting a noise analysis for this building. The building's rooftop
mechanical equipment will be altered andlor replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance ( Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. : , )

LANNING DEPARTMENT
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f.

The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation and recapturing waste heat,
and as such commercially available technology evolves;

The existing equipment at the site is fully operable. However, the project will also use the
following energy saving techniques to reduce the total power consumption of the building:
1) Emergy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.
2) Cold isle containment, which can reduce the power associated with mechanical cooling by
25 fo 30 percent. '
3) Airside economization, which can reduce the cooling power consumption by an
estintated 50 to 60 percent.

The project sponsor has examined the feasibility of supplying and, to the extent feasible,
will supply all or a portion of the building’s power needs through on-site power
generation, such as through the use of fuel cells or co-generation;

The project s;)unsar studied the feasibility of using on-site Co-generation and fuel cells. However,
due to the limited lot size, such power generation is not possible.

The project sponsor shall have submitted design capacity and projected power use of the
building as part of the conditional use application; '

The building is served by PG&E with a 1.0 mega volt ampére (“MVA") dedicated underground .
feed transformer that is located inside the building. This translates into a serviced capacity of
approximately 800kW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
prbjected maximum annual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The following tablé provides projected monthly energy use per year as the building is lensed up

over time:
Power Use.per Month 2013 2014 2015 2016
Total Capacity (KWh) ' 36,000 216,000 360,000 540,000

9. General Plan Compliance. The Project is, on balance, cohsistent with the following Objectives
and Policies of the General Plan:

COMMERCE AND INDUSTRY

Objectives and Policies

OBJECTIVE L:

SAN FRANCISCO
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MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Policy 1.1:
Encourage development which provides substantial net benefits and minimizes undesirable
consequences. Discourage development that has substantial undesirable consequences that

cannot be mitigated.

The project will provided a much needed support service for other businesses within the City without

producing undesirable consequences.

OBJECTIVE 3: , .
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,

. PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

Policy 3.4:
Assist newly emerging economic actjvities.

OBJECTIVE & :
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.

Policy 4.1: _
Maintain and enhance a favorable business climate in the city.

Policy 4.2; .
Promote and attract those economic activities with potential benefit to the City.

The pf’oject will provided a much needed support service for other businesses to locate and grow within the

City, especially businesses with technological support needs.

10. Planning Code Section 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency with said policies. On balance, the project does comply with said

policies in that:

A. That existing neighborhood-serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced.

The proposal will not remove or otherwise impact any existing néighborhood-serving retail uses in the

area.

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods.

4} FRANGISCO : ' 7
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‘The proposed use has existed within the-subject building since 2000 (including periods of vacancy).

Continuing the use at this location will not impact existing housing or neighborhood character.
That the City's supply of affordable housing be preserved and enhanced,
No housing is created or removed as part of this project.

That commuter traffic not impede MUNI transit service or overburden our streets or
neighborhood parking. :

The nature of the prnjecf is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of bublﬂ.EbC to receive a service or purchase a good.

Addztzonally, only two to four workers will be present at a tzme Therefure the p1 oject will not create
issues for traffic, parking, or MUNL

That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for

resident employment and ownership in these sectors be enhanced.

The Project will not displace any service or industry establishment, but will instead prcserve‘und
industrial service that has existed at this site since 2000.

That the City achieve the greatest possible preparedness to protect against injury and loss of
life in an earthquake.

The project iﬂcludes no significant changes to the existing building.
That landmarks and historic buildings be preserved.

The subject building was determined to not be a historic resource by the Showplace Square/Northeast
Mission Historic Survey. '

That our parks and open space and their access to sunlight and vistas be protected frqn{ :
development.

The project will have no impact on existing parks and open spaces.

~ 11. The Project is consistent with and .would promote the general and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City.

$AN FF."\HBISCD
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DECISION
That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to. this Commission at the pﬁblic hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is.
incorporated herein by reference as though fully set forth. -

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
‘Board of Supervisors. For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244,1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.

1 hereby certify that the Planning Commission ADOPTED the foregoing Motion on July 11, 2013.

Jonas P. Ionin
Acting Commission Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: ~ Commissioner Sugaya
ABSENT: Cbmmissioner Hillis

ADOPTED: July 11, 2013

BAN FRANCISCE 9
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EXHIBIT A

AUTHORIZATION

This authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437
Potrero Avenue, Block 3972, and Lot 22, pursuant to Planning Code Section(s) 179.1, 227(x), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in géneral conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herein run with the property and not
with a particular Project Sponsor, business, or operator. ‘

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Project the Zoning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of appfoval contained herein and reviewed and approved by the Planning
Commission on July 11, 2013 under Motion No 18921.

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the 'Exhibit A’ of this Planning Commission Motion No. 18921 shall be
reproduced on the Index Sheet of construction plans submitted with the Site or Building permit
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications.

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys.
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent

responsible party.

CHANGES AND MODIFICATIONS

Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require Planning Cominission approval of a
new Conditional Use authorization.

SAN FRANGISCO ! . . 10
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Conditions of Approval, Compliance, Monitbring, and Reporting
PERFORMANCE '

1.

Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a
Building Permit or Site Permit to construct the project and/or commence the approved use within
this three-year period. .

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the project sponsor must seek a renewal of this Authorization by filing an
application for. an amendment to the original Authorization -or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of

' the Authorization. Should the Commission not revoke the Authorization following the closure of

the public hearing, the Commission shall determine the extension of time for the continued

validity of the Authorization. _
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must commence
within the timeframe required by the Department of Building Inspection and be continued
diligently to completion. Failure to do so.shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have passed since this Authorization was
approved. ' . ‘

For information about compliance, confact Code Enforcement, Planning Department at 415-575-6863,

wuww.sf-planning.org.

Extension. All time limits in the preceding three paragraphs may be extended at the discretion of

the Zoning Administrator where implementatioh of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for which such public agency, appeal or

challenge has caused delay. :
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.ore.

Conformity with Current Law. No application for Building Permit, Site' Permit, or other
entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For tnformation about compliance, contact Code Enforcement,

* Planning Department at 415-575-6863, www.sf-planning.org.

DESIGN - COMPLIANCE AT PLAN STAGE
6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall

submit a roof plan to the Planning Department prior to Planning approval of the building permit

SAH FRANCISCO 1
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required
to be screened so as not to be visible from any pomt at or below the roof level of the subject

building.
For information about compliance, contact the Case Planner, Planning Depurhnent at 415-558-6378,
www.sfplanning.ory.

PROVISIONS

7.

Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formerly Chapter 38
of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide
the Planning Director with certification that the fee has been paid.

For information about comﬁliance, contact the Case Planner, Planning Depariment at 415-558-6378,
www.sf-planning.org.

MONITORING

8.

10.

Reporting. As long as the use remains an Internet Services Exchange, the project sponsor shall
submit to the Planning Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual
report to the Department of Environment and the Planning Department which shall state: (a) the
annual energy consumption and fuel consumption of all tenants and occupants of the Internet
Services Exchange; (b) the number of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all applicable local, regional, state and federal permits, regulations and Iaws;
and (d) such other information as the Planning Commission may require.

For information about compliance, contact Code Enforcement, Planming Department at 415- 575-6863
www.sf-planning.org.

Enforcement. Violation of any of the Planning Department conditions of approval contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalties set forth under Planning Code
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to
other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enforcement, Planning Department at. 415-575-6863,

www.sf-planning.org.

Revocation due to Violation of Conditions. Should implementation of this Project result in
complaints from interested property owners, residents, or commerdial lessees which are not

 resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the

specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a pubhc
hearing on the matter to consider revocation of this authorization.
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For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.

OPERATION

11.

12

13.

14.

16.

Noise Control. The premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the .
San Francisco Noise Control Ordinance. ‘

For information about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, www.sfdph.org.

Vibration. The Project Spbnsor shall attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment.
For information about compliance, contact Code Enforcement, Dlanning Department at 415-575-6863,

wunp.sf-planning.org.

Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For.information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

wiww.sf-planning.org.

- Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance

with the Department of Public Works Streets and Sidewalk Maintenance Standards.
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public

Works, 415-695-2017, hitp://sfdpw.org.

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to -
deal with the issues of concern to owners and occupants of nearby properties. The Project

"Sponsor shall provide the Zoning Administrator with written notice of the name, business

address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community Haison shall
report to the Zoning Administrator what issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor. !

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863, -

www.sf-planning.org.

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shall focus on the
operation of the building during that time, espedially regarding the generation of noise and
emissions from the backup generator and other equipment.

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning.org.
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David Silverman

From: Teague, Corey [corey.teague@sfgov.org]

Sent: : Tuesday, July 16, 2013 3: 57 PM

To: Mica _

Ce: ) Darius Contractor; Dean Dlnelh Sanchez, Scott; David Silverman
Subject: - RE: Notice of Intent to File an Appeal 435-437 Potrero Av.
Attachments: 18921. pdf

Mica,

The final Motion No. 18921 for this case is attached. Please let me know if you have any questions.

Corey A. Teague, AICP, LEED AP
City Planner

1650 Mission Street, Suite 400
San Francisco, CA 94103

corey.teague @sfgov.org .

(415) 575-9081 (phone)
(415) 558-6409 (fax)

‘From. Teague, Corey
Sent: Friday, July 12,2013 3:34 PM

To: 'Mica'
Cc: Darius Contractor; Dean Dmelll, Sanchez, Scott; David Silverman (dsnvennan@reubenlaw com) .

Subject: RE: Notice of Intent to File an Appeal: 435-437 Potrero Av.

Mica,

] have to work with the Zoning Administrator to fnahze the wording for the additional conditions of approval that were
added by the Commissioners yesterday before the motion can be finalized. He is out of the office today, so that will

happen sometime early next week. Once it is finalized | will send you a copy.

You may already be aware, but here is the link to Board of Supervisors information on Conditional Use appeals:

http://www.sfbos.org/Modules/ ShowDocument.aspx?documentid=28246

Corey A. Teague, AICP, LEED AP
City Planner

. 1650 Mission Street, Suite 400
San Francisco, CA 94103

corey.teague @sfgov.org

(415) 575-9081 {phone)
(415) 558-6409 (fax)

From: Mica [mailto:supermica@gmail.com]
Sent: Friday, July 12, 2013 2:41 PM
To: Teague, Corey

1737






w

SAN FRANCISCO
LANNING DEPARTMENT .

U

Letter of Legltlmlzatlon

June 4, 2013 ' e l

David Silverman 5
Reuben, Junius & Rose LLP ERT I - .
1 Bush Street, Suite 600 e
San Francisco, CA 94104

Site Address: . . 435-437 Potrero Avenue

Assessor’s Block/Lot: 3974/022

Zoning District - ’ UMU '

Staff Contact: . Corey Teague, (415) 575-9081 or corey.teague@sfgov.org

Dear Mr. Silverman:

]

1650 Mission St.
Suite 400

San Francisco,
CA 94103-2479

Reception:
415.558.6378

Fax:
415.558.6409

Planning

Information:
415.558.6377

This letter is in response to your request for a Letter of Legitimization per Pianning Section 179.1°

regarding the property at 435437 Potrero Avenue. This parcel is located in the UMU Zoning District and
a 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the enfirety of both floors in the existing two-story building totaling approxnnately 10,000 gross
_ square feet.

' Procedural Background

The Department received the request for legitimization of office space at 435-437 Potrero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Administrator
. issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15,-2013. The
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
feet of the .subject property, 2) all currént tenants -of the subject property, and 3) all individuals and
neighborhood associations that had requested to receive such notice. Additionally, notice was posted on
the site during the notification period. The notification period expired on May 15, 2013. '

Eligibility '
The land use proposed for legitimization is deemed eligible if it meets the following criteria:
i.  Thelanduse existed as of the date of the application;
_ Lease documents, business tax documents, buﬂdiﬁg permits, utilities bills, and insurance documents

indicate that the entirety of the subject building has beent used as an “Internet Services Exchange” (d.b.a.
RCN Telecom Services and Astound) since approximately May 30, 2000. '

www.sfplanning.org
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David Silverman June 4, 2013

Reuben, Junius & Rose LLP : Land Use Legitimization Letter -
1 Bush Street, Suite 600 . 435-437 Potrero Avenue
San Francisco, CA 94104 ‘ - :

documented on the submitted plans on file with this request, prior to the approval of a site or building
permit establishing such Internet Services Exchange. This determination is not a project approval, or in
any way a substitute for the Bu1ld1ng Perm1t Application for the change of use to Internet Services

- Exchange.

Please note that a Conditional Use Authorization and subsequent Building Permit Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179.1(g), and elsewhere in the Municipal Code, shall be assessed

as part of the Building Permit Application.

APPEAL: If you believe this determination represents an error in interpretation of the Planning Code or .
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appéals _
within 15 days of the date of the Letter of Legitimization. For information regarding the appeals .process,
please contact the Board of Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415)

575-6880.

Sincerely,

Scott F. Sanchez

Zoning Administrator

cc Corey Teague, Planner
Philip Blix, Property Owner
William Spencer

Planning Commissioners
All Parties on the Notification Request List V'

I.'Cun'ent Planning\SE Team\ EA.§TERN NEIGHBORHOODS\EN Legitimization\d35 Potrero Ave\Draft Lol doc

SAN FRANGISCO
PLANNING DEPARTMENT
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: ‘ "B4083
BAY AREA AIR QUALITY ’
MANAGEMENT DISTRICT

539 ELLIS STREET

ahf;;?égésoco CALIFOP.N.!AVQMOB | ’TO G p E R A‘TE

Plant# 21731 Page: 1 Expires: MAR 1, 2014
This document does not permit the holder to violate any District regulation or other taw.

Arman Khalili

ICDhC LLC

One Sansome St, 15th floor
San Francisco, CA 94104

Location: 437 Potrero Street
San Francisco, CA 94110

S# DESCRIPTION [Schedule] PAID
1 Standby Diesel engine, 519 hp, Caterplllar S/N 47ZRD688O 559

Generator - [B,1086 days]
Emissions at: Pl Stack : Sl ¥

1 Permit Source, 0 Exempt Sources

*** See attached Permit Conditiong **%. - '

The operating parameters described above are based on information supplied by permit holder and may differ from the 1imits
set_forth in the attached conditions of the Permit to Operate. The 1imits of operation in the permit conditions are not to
be exceeded. Exceeding these Timits is considered a violation of D1str ct regu1 atmns subject to enforcement action.
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B4083

BAY AREA AIR QUALITY
M&NAGEMEN?BBS‘?RECT

928 ELLIS STREET i i A i @ B
SAN FRENCISCO, CALIFORNIA 94108 TQ 0 P ER AT E

{415} 771-6000

plant# 21731 Page: 2 Expires: ~ MBR 1, 2014
This document does not permit the holder to violate any District regulation or other law.

COND# 22820 applies to s# 1

1. The'owner/operator shall not exceed 20 hours per year
per engine for reliability—relatgd.testing.
Rasisg: Title 17, California_Cng,QfJRegulations, gection
93115, ATCM for Stationary CI@Eﬁginesl,ﬂ@j.j; : -

2. The owner/operatoT shéiifgééféte,eaéh_eﬁergency standby
engine only for the follqw}gg purposes: to mitigate

emergency conditions, for emission testing to

demonstrate compliance-Withqé_District, atate or Federal

emission 1imit, or for feliability—related activities
(maintenance and other testingd: but excluding emission
testing)._Operating While_mi;igating emergency
-  conditions oT while emissionztesting.to chow compliance
with District, State oruﬁedera;,émission 1imits is not
1imited. R
[Basis: Title 17, california Code of Regulations,
gsection 93115, ATCM forzstatiqngxy:CI Enginesl

3. ' The owner/operator shall operate each emergency standby
engine only when a non-resettable totalizing meter  (with
a minimum display capability.of 9,999 hours) that

measgures the hours of .operation for the engine is
installed, operated and properly maintained.

[Basis: Title 17, california que_QfRegulations, gection
93115, ATCM for Statippary,_;_ﬁpginegl__

4. Records: The owner/operator shall maintain the following
monthly records. in 2 District—approved log for at least
36 months from the date of entry (60 months if the

facility has been igsued a Title V Major Facility Review

permit or a Synthetic Minor Operating permit) . 109

entries chall be retained on-site, either at a central

location or at the engine's location, and made

jumediately available to the District staff upon

request.

2. Hours of operation for reliability4related
activities (maintenance and testing) -

b. Hours of operation for emission testing to show
compliance with emission limits.

c. Hours of operation (emergency)-

4. For each emexrgency. the nature of the emergency
condition. '

e. Fuel usage for each engine (s) -

1743
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B4083

gAY AREA AIR QUALITY
FA ANAGEMENT DISTRICT
qag ELLIS STREET ,

SAN FEANCISCO. GAL(FORN!A 94109

{415} 771-6000

plant# 21731 Page: 3

This document does not permit the holder 10 vioiate ahy Distric

[Basis: Title 17,

OPERATE

MAR 1, 2014

T0

Expires:
t regulation or other law.

california code of Regulations,

gsection 93115, ATCM for Statione;Y.CL:Engines]

5. At School_and Near—School,Operation:

1f the emergency[standby,engineJieﬁlog
grounds OF within 500 feet?of:eny.SchQQL grounds,

Following requirements Shéil,épﬁlYi,ﬁ;"

the owner/operator ghall

éted on school

the

not.obe:ate'each stationary

emergency‘standby diesel—fueled-engine for non-emergency
use, including maintenance.enq,;eeging,‘during the

following periods:
a. Whenever,there

is a school sponsored activity (ifthe

engine 1is located on school grounds) _
p. Between 7:30 a.m. and 3:30 p.m. on days when school

is in segssion.

1gchool™ OX

rgchool @grounds” means.eny e

ublic or private

school used for the purposes.of;the education of more
than 12 children in kindergarten OI any of grades 1 to

12, inclusive,

put does not -include any private school

in which education is primarily conducted in a private

ngchool" OX "Sohool.Grounds“
building OF gtructure, playground,

includes any

Zthletic field, oY

other areas of school property pn;_does’not include

unimproved school propexty.. . -

[Basis: Title 17, california Coae of Regulations,
section 93115, ATCM for Stationary cI Enginesl]

e ——————— T ~m~~~ END OF CONDITIONS -
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Bay Area Air Quality ~ *% SOURCE EMISSIONS ** - - PLANT #21731
Management District Mar 14, 2013

Annual Average lbs/day'
PART ORG NOx S02 CO

S# Source Description
1 Generator - - 08 - 02
TOTALS 08 .02

Page 4
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SUBJECT PROPERTY

Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange
435-437 Potrero Avenue




Aerial Photo

%%Emrero Test .e‘&-r

AT t;g_

Dechowﬁz{,ﬁ

SUBJECT PROPERTY

Conditional Use Hearing
Case Number 2013.0447C
Internet Services Exchange

T 1748 :  435-437 Potrero Avenue
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fastmetrics”
SUSINESS SETWORKS & ERUWIERGEE

Page 1 of 1

To whom it may concern:

Fastmetrics and its customers are pleased to learn of the new proposed datacenter at 435 Potrero Ave,
San Francisco, CA. This new datacenter will greatly enhance the entrepreneurial options in San
Francisco and address the requirement for many Startups of low cost high capacity facility. Industry
Capital has put tougher a first rate team, with many years of experience running data centers, and we
expect the center to be of great success and benefit to the City business Community. ”

- Sincerely, 74
724

Andreas Glocker
CEO
Fastmetrics, Inc.
413-778-5100
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drdont 16 EHil:sg

' 1650 Mission St.
Suite 400
Notlce of Electronlc Tra nsm"ftﬁl‘“ﬁm " smf,
i _ . Reception:
Planning Department Response to the #15.558.6378
Appeal of Categorical Exemption for ' P h.5400
435 - 437 Potrero Avenue : | '
. Planning
Information:
_ 415.558.6377
DATE: September 16, 2013
TO: Angela Calvillo, Clerk of the Board of Supervisors
FROM: . Sarah B. Jones, Environmental Review Officer — (415) 575-9034
‘ ' - Corey Teague, Case Planner - Planning Department (415) 575-9081
RE: BOS File No. 13-0805 [Plarning/Building Case No. 2013.0477C]

Memo

Appeal of Categorical Exemption for 1653 Grant Avenue
HEARING DATE: September 24, 2013

-

In compliance with San Francisco’s Administrative Code Section 8.12.5 “Electronic Distribution
of Multi-Page Documents,” the Planning Department has submitted a multi-page response to the
Appeal of Categorical Exemption for 435-437 Potrero Avenue [BF 13-0802] in digital format. Hard
copies of this response have been provided to the Clerk of the Board for distribution to the’
appellants and project sponsor by the Clerk .of the Board. A hard copy of this response is
available from the Clerk of the Board. Additional hard copies may be requested by contacting the
Corey Teague of the Planning Department at 415-575-9081.
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SAN FRANCISCO
PLANNING DEPARTMENT | MEmo|

1650 Mission St
- - ’ : Stuite 400
: San Francisco,
Categorical Exemption Appeal S iz,
- : Reception:
435 - 437 Potrero Avenue 5 e 6378
_ : . Fac
DATE: September 16, 2013 ) : 415.558.64008
TO: _. . Angela Calvillo, Clerk of the Board of Supemsors ‘
FROM: Sarah B. Jones, Environmental Review Officer — (415) 558-9048 rr:?;r[:;% on:
v Na:mi‘e Tu_rrell, Senior Environmental Planner — (415) 575-9047 . 415.558.6377
RE: ~ BOS File No. 13-0805 [Planning/Building Case No. 2013.0477C] '

Appeal of Categorical Exemption for 435-437 Potrero Avenue
HEARING DATE: September 24, 2013
ATTACHMENTS: A. Planning Commission Motion No. 18921
' B. Appeal Letter

PROJECT SPONSOR: David Silverman, Reuben, Junius & Rose, LLP on behalf of Industry Capital
Internet Infrastructure, LLC '
APPELLANT: Mica L. Ringel

INTRODUCTION

This mémorandum and the attached documents are a response to the letter of appeal to the Board of
Supervisors (the “Board”) regarding the Planning Department’s (the “Department”) issuance of a
Categorical Exemption under the California Environmental Quality Act (”CEQA Determmatlon”) for a
project at 435-437 Potrero Avenue (the “Project”).

The Department pursua.nt to Title 14 of the California Code of Regulations §§15000 et seq (CEQA
Guidelines), issued a Categorical Exemption for 435-437 Potrero Avenue on July 3, 2013 finding that the
proposed project is exempt from the California Environmental Quality Act (CEQA) as a Class 1
categorical exemption under CEQA Guidelines Section 15301.

The decision before the Board is whether to uphold the Department’s decision to issue a categorical
exemption and deny the appeal, or to overturn the Department’s decision to issue a categorical
exemption and return the project to the Department staff for additional environmental review.

- SITE DESCRIPTION & PRESENT USE

The project site is Tocated on the east side of Potrero Avenue between 17th and Mariposa streets. The
irregularly shaped parcel is nearly 5,000 square feet in area ‘and contains an approximately 10,000 square
foot, two-story structure built in 1950. The building was occupied as an Internet Services Exchange (ISE)
from 2000 to 2010 (most recently d.b.a. Astound Networks). The property is located within the UMU
(Urban Mixed Use) District with a 58-X height and bulk district. -

Memo
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BOS Categorical Exemption Appeal : CASE No. 2013.0477E
Hearing Date: September 24, 2013 435-437 Potrero Avenue

The project site is located in an area where the commercial nature of Showplace Square and lower Potrero
begins to transition towards a mix of uses, including residential. It is surrounded by a mix of building
~ types and sizes, and land uses. The subject property is located in a cluster of UMU zoning that also
borders RH-2 (along Utah Street) and PDG-1-G. Land uses on the subject block include a gas station, art
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential development
~ (480 Potrero Avenue). Nearby landmarks include Franklin Square, the Potrero Shopping Center, and the
_ Soka Gakkai International of America Buddhist Center. : '

PROJECT DESCRIPTION -

The proposed project would establish an Internet Services Exchange (ISE) to occupy the entire building of
approximately 10,000 sq. ft. through the Eastern Neighborhoods Legitimization program. No changes to
the exterior of the building are proposed except for some additional screening for the existing rooftop
mechanical equipment. In contrast to larger ISEs, this project’s small scale, local ownership, and central
location will allow it to provide services to smaller users and businesses within the City. '

BACKGROUND

On April 18, 2013, David Sﬂverman, on behalf of Industry Capital Internet Infrastructure, LLC

(hereinafter “Project Sponéor”) filed an application with the Planning Department (hereinafter

“Department”) for Conditional Use authorization under Planning Code Sections 179.1, 227(r), 303, and

303(h), to allow approximately 10,000 gross square feet (gsf) of Internet Services Exchange on the entirety

of both floors of the existing two-story building within a UMU Zoning District and 58-X Height and Bulk
District. - ' :

~ OnJune 4, 2013, the Zoning Administrator determined that the entire building is eligible to be legitimized
as an ISE pursuant to Planning Code Section 179.1, because it had been used as an ISE from 2000 to 2010,
and the building has not been used for any other use since 2010. -

When the case report was issued on July 3, 2013, the Department had not received any comments from
the public explicitly supporting or opposing the Pproject. Several neighbors did express concern about
aspects of the project that were generally related to operation of the backup generator. These concerns -
were based on their experiences from previous operators of the building. One neigﬁb_or on the subject
block clarified that they were opposed to the project. In response to these concerns, the current Project
Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

On July 10th and 11th, the Department received new emails from two neighbors on the project block,
opposed to the project; one email was from a resident approximately four blocks away; and the other
email was from a resident who did not identify their address. The primary concerns raised in the emails
related to noise, vibrations, and discharge from the backup generator in the building.

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exemption Appeal - . CASE No. 2013.0477E
Hearing Date: September 24, 2013 ' ~ 435-437 Potrero Avenue

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed publ1c hearing at a regularly scheduled mee‘a.ng on Conditional Use Application No. 2013.0477C.

- The Commission approved Motion No. 18921 adopting findings relating to the approval of CU
Authorization pursuant to Planning code Section 179, 227(r), 303, and 303(h), to allow approximately
10,000 gsf of ISE on the entirety of both floors at 435-437 Potrero Avenue.

On August 12, 2013, a timely appeal of the Categoncal Exemphon Determmahon was filed by Mica L.
Ringel. :

. CEQA GUIDELINES

Section 21084 of the California Public Resources Code requires that the CEQA Guidelines identify a list of -
“classes of projects that have been determined not to have a 51gmf1cant effect on the environment and are
exempt from further environmental review.

In response to that mandate, the State Secretary of Resources found that certain classes of projects, which
are listed in CEQA Guidelines Sections 15301 through 15333, do not have a significant impact on the
. environment, and therefore are categorically exempt from the requirement for the preparation of further
envuonmental review.

CEQA State Guidelines Section 15301 (Existing Facilities), or Class 1, provides an exemption from
environmental review for the operation, repair, maintenance, permitting, leasing, licensing, or minor
alteration of existing public or private structures , facilities, mechanical equipment, or topograpluc
features, involving negligible or no expansion of use beyond that ex15hng at the time of the lead agency’s
determination.

APPELLANT ISSUES AND PLANNING DEPARTMENT RESPONSES

The concerns raised in the August 12, 2013 Appeal Letter are cnted in a summary below and are followed
by the Department’ § responses.

Issue 1: The appellant alleges that there has been no disclosure of the adverse environmental and
health effects to the surrounding neighborhood from the project sponsor or by Planning. ‘The appellant
contends that there is a 4,000 KW generator on site, emitting toxins into neighboring backyards, and that
adverse environmental and health effects have not been disclosed. The appellant contends that the
generator on the subject property may be on during an interruption of poWer and run for many hours
hours unattended, subjecting the neighborhood to industrial strength diesel emissions. The appellant
contends that there is an electrical hum emanating from the building.
-

Response 1: The Planning Department appropriately considered baseline conditions and regulation of
the onsite generator. The conditions identified by the appellant eonstitute baseline conditions for
environmental review. . They are not impacts of the project as proposed. Significant impacts under
. CEQA are defined as substantial adverse changes to the physical environment resulting from the project.
Therefore, the categorical exemption for the project appropriately did not consider existing conditions on -

SAN FRANCISCO
PLANNING DEPARTMENT

1756



BOS Categorical Exemption Appeal CASE No. 2013.0477E
Hearing Date: September 24, 2013 ' 435-437 Potrero Avenue

the project site as impacts of the proposed project. The generator on the site is regulated through the Bay
Area Air Quality Management District (BAAQMD) permit process and through the project Conditions of
Approval as described below.

There is no evidence that the proposed project will have a significant effect on the environment. The on-
site existing 400 KW (not 4,000 KW) backup generator complies with all relevant controls and is
permitted by the BAAQMD (Permit No. 21731). BAAQMD Regulation 2.5 requires the applicant
receiving a permit for a new source (in this case the existing generator) to install Best Available Control
- Technologies for toxics if the new source results in a cancer risk of one per million persons exposed.

BAAQMD cannot permit any new source that results in an excess cancer risk of 10 per million persons
exposed. Pursuant to the BAAQMD permit, the generator on site is not allowed to run for more than 20
hours per year and must keep a monthly log of the following:

* Hours of operation for maintenance and testing, emission testing, and for each emergency;

¢ Nature of any emergency; and

¢ Fuel usage.

As required by the Conditions of Approval, Compliance, Monitoring, and Reporting Performance
“Conditions of Approval”) attached to Conditional Use Permit 18921, the project sponsor shall submit an
annual report to the Department of the environment and the Planning department, which contains the
following; '

* Annual energy and fuel consumption of all users at the project site;

‘¢ Number of diesel generators and hours of usage;
e Evidence that diesel generators are in compliance with all applicable local, regional, state and
federal permits, regulations, and laws; and
e Other information as the Planning Commission may require.

The Conditions of Approval also require adequate soundproofing or insulation such that the fixed-source
noise from the site will not exceed decibel levels specified in the San Francisco Noise Control Ordinance,
and that the project sponsor shall attempt to reduce vibration from equipment within the building and on
the roof through repair, retrofit, or replacement of equipment. The Department has addressed the
conditions associated with the existing generator on the site through the approval of the project’s
conditional use authorization, which is not on appeal. Because the generator is an existing condition that
is regulated through the BAAQMD process, there is no significant impact under CEQA and, therefore, no
mitigation is required. -

Issue 2: The appellant is concerned that the project site was vacant for three years, and contends that
therefore the proposed project fails to meet the CEQA State Guidelines Section 15301, or Class 1
guidelines of an “existing facility.” The Appellant contends that prior to 2010, internet services were not
provided from the project site, but rather from the Data Center at 200 Paul Street, and that the project is
an expansion of use. The Appellant maintains that the project should have been analyzed as a new
project, rather than “legitimized” as an existing business, thus avoiding environmental review.

SAN FRANCISCO
PLANNING DEPARTMENT
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BOS Categorical Exerhption Appeal , | CASE No. 2013.04?7‘E
Hearing Date: September 24, 2013 '  435-437 Potrero Avenue

Response 2: The use on the project site is an existing use and the proposed project would not be an
expansion of the existing use. The Department found that the ISE has existed at the site for 10 years, and
that, according to lease documents, business tax, documents, building permits, utilify bills, and insurance
documents indicated that the building remained occupied until 2010; and that since that time no new use
was established in the building, and it has been actively marketed as an Internet Services Exchange and
that the use was not abandoned. The Department’s determination was used to conclude, pursuant to

. CEQA Guidelines Section 15301, is that the proposed project is an exiéting facility and would involve
negligible or no expansion of the existing use. The issue of eligibility for legitimization is not a CEQA
issue, and consistency with zoning is not a requirement under the Class 1 exemption.

Issue 3: The appellant states that an ISE was principally permitted under the previous M-1 (Light
Industrial) use, but is prohibited under the Eastern Neighborhoods rezoning to UMU and that the
proposed use should have been analyzed as a new project rather than a “legitimization.” The appellant
contends that the former tenant did not obtain permits with Planning for an ISE, and never finalized any
permits with the Building Department. The Appellant states that the former tenant terminated use when
they left the building in 2010 that landlord is trying to continue the use through the “Legitimization”

program.

Response 3: The issue of eligibility for legitimization is not a CEQA issue. The eppellant’s remarks are
address below for informational purposes, but are not related to-the appropriateness of issuing a Class -
1 exemption for the project. The Zoning Administrator issued a Letter of Legitimization for this project
on June 3, 2013, stating that the approximately 10,000 gross square foot ISE was eligible for legitimization
pursuant to Planning Code Section 179.1. A land use must be found to be existing and active pursuant to
the Planning Code in order to be eligible. By issuing the Letter of Legitimization, the Zoning
Admiinistrator made the determination that the ISE use was in fact still active. That letter was not
appealed and the appellant’s Request for Jurisdiction at the Board of Appeals was denied.

The Planning Department estabhshed through Planning Code Section 179.1 a time limited program
wherein existing uses in the Eastern Neighborhoods plan area that have operated without the benefit of
required permits, may seek those permits. This Section of the Planning Code applies only to property
located in the Eastern Neighborhoods Mixed Use Districts, the SLI District; or any PDR D1str1ct which is
located within the boundanes of the Eastern Neighborhoods Project Area. :

To be eligible under this provision, the Zoning Administrator must determine that the land use;
* ‘exists as of the date of the application; : ' :
e, would have been principally permitted or permitted with conditional use authorization under
‘ provisions. of the Planning Code that were effective on April 17, 2008; '

e would not be permitted under current provisions of this Code;

e isaland use that either has been regularly operating or functioning on a continuous basis for no
less than 2 years prior to the effective date of this Section; or has been functioning in the space
since at least April 17, 2008, and is associated with an organization, entity or enterprise which has
been located in this space on a continuous basis for no less than 2 years prior to the effective date
of this Section; '

e isnot accessory to any other use; and

SAN FRANCISCO
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BOS Categorical Exemption Appeal | ‘ CASE No. 2013.0477E
Hearing Date: September 24, 2013 435-437 Potrero Avenue

e is not discontinued and abandoned pursuant to the prov151ons of Secnon 183 that would
- otherwise apply to nonconforming uses.

The Zoning Administrator found that proposed ISE has existed at the site for 10 years, and that,
according to relevant documents the building remained occupied until 2010; and that since that time no
new use was established in the building, and it has been actively marketed as an Internet Services
Exchange. The Zoning Administrator therefore determined that the ISE use was not discontinued or
abandoned. Subsequent to this determination, a Conditional Use authorization was approved to legally
- convert the subject bu11d1ng to Internet Serv1ces Exchange. '

The appellant is correct that the previous tenants at the project site did not obtain the required permits to

legally establish the ISE use. However, that very fact supports the legitimization of this project because

Section 179.1(a) states that “the purpose of this Section is to establish a time-limited 'program wherein

existing uses that have operated without the benefit of required permits [emphasis added] may seek
- those permits.”

A land use is not considered discontinued or abandoned simply through the vacating of a tenant. Section
183 states that “whenever a nonconforming use has been changed to a conforming use, or discontinued
for a continuous period of three years, or whenever there is otherwise evident a clear intent on the part of
the owner to abandon a nonconformmg use, suc_h use shall not after being so changed, discontinued or
abandoned be reestablished, and the use of the property thereafter shall be in conformity with the use
- limitations of this Code for the district in which the property is locited.” The subject building was not
converted to a different use (i.e. “changed to a conforming use”) after the last tenant vacated in 2010.
Additionally, there was a clear intent to continue the ISE use in the building by actively marketing it as an
ISE site since that time. The Project Sponsor has also actively pursued the continuation of the use w1thJ.n
that three year period by requesting legitimization of the ISE use. :

CONCLUSION

No substantial evidence supporting a fair argument that a significant environmental effect may occur as a
- result of the project has been presented that would warrant preparation of further environmental review:,
The Department has found that the proposed project is an existing facility involving negligible or no
expansion of use beyond that existing at the time of the lead agency’s determination. The Appellant has
not provided any substantial evidence or expert opinion to refute the conclusions of the Department.

For the reasons stated above categoncal exemption complies with the requu'ements of CEQA. The
Department therefore recommends that the Board uphold the Determination of Exemption from
Environmental Review and deny the appeal of the CEQA Determination.

* SAN FRANCISCO
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 SAN FRANCISCO = -
PLANNING DEPARTMENT

Subject to: (Select only if applicable) - A S 650 Mission St
[ Affordable Housing (Sec. 415) ) O First Source Hiring (Admin. Code) Suite 400
ing Li i ui ' ' " San Francisco,
O Jobs Housing Linkage Program (Sec. 413} {J Child Care Requirement (Sec. 414) CAS403.247
~ O Downtown Park Fee (Séc. 412) .M Other (TIDF — Sec. 411) )
: ' Receqfion:
415.558.6378
) Fac ‘
Plannmg Commlssmn Motion No. 18921 H15.558.6408
HEARING DATE: JULY 11, 2013, - Planning
o tnformation:
. - 415,558.6377
Date: . July 3, 2013 '
~ Case No.: 2013.00477 C )
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
58-X Height and Bulk District
" Block/Lot: 3974/022

Project Sponsor:  Industry CapmaJ Internet Infrastructure, LLC
: 1 Sansome Street, 15% Floor
\ San Francisco, CA 94104
Staff Comtact: Corey Teague — (415) 575-9081
. . corey.teague@sfgov.org

ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE
- AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES-
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK -
DISTRICT.

PREAMBLE

On April 18, 2013, David Silvérman, on behalf of Industry Capiﬁl Intemnet Infrastructure, LLC
* (hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
' 303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange -on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zomng District and 58-X-
Height and Bulk District. : .

On July 11, 2013, the San Francisco Planning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.
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w 'IT'Le-Project is exeﬁpt-frofn the California Enviroﬁfnental Quali'ty Act ("CEQA”) as a'Class 1 categorical
~ exemption. - N T ' :

The Commission has heard and considered the testimony presented to it at the public hearing and has

further considered written materials and oral testimony presented on behalf of the :;pplicant, Department -
staff, and other interested parties. ' : ’ o ' . -

MOVED, that the Commission hereby- authorizes the anditional.Use_requested' in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT A” of this motion, based on the following
. findings: . - ' : ' : :

FINDINGS

- Having reviewed the matérials idgnﬁﬁéd in the preamble above, and having heard all testimoﬁy and
arguments, this Commission finds, condludes, and determines as follows: . ' :

1. -The above recitals are accurate and constitu’ge findings of tl'us Commission.-

7. Site Description and Present Use. The project is located .on the east side of Potrero Avenue
- betweeén 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)
 District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Services Exchange from 2000.to 3010 (most recently -
db.a. Astound Networks). ' Co : TR

- Surrounding Properties and Neighborhood. The project site is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
uses, including residential. As such, it is surrounded by a mix of building types and siia, anda

- mix of land uses. The subject property is located in a cluster of UMU zoning that also borders

) R_H;Z (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art.

) studio, auto repair shop, residential ‘buildings, and a vacant lot proposed for. residential
development (480 Potrero Avenue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Certer, and the Soka Gakkai International of America Buddhist Center. R

w

4. Project Description. The applicant proposes to establish an Iriternet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastemn
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed

. except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’é small scale, local ox;vnership, and "central location will allew it to -
provide services to smaller users and busineésgs within the City. - "

5. Public Comment When the case report was issued on .ﬁme 3 2013, the Department had not
.received any comments from the public explicitly supporting or opposing the project. However,

several neighbors did express concerns about specific aspects of the project that were generally
relatéd to the operation of the backup generator. These concerns were based on their experiences
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from previous operators of the building. Addmonally, one nelghbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project.
_Sponsor held a meeting at the project site with a group of concerned neighbors on July 1st.

. On July 10* and 11%, the Department received new emails of opposition from two neighbors on
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of opposition from a resident who didn’t identify their address. The primary
concerns in those emails stem from the potenhal noise, vibrations, and discharge from the backup
generator in the building.

6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Secbon, could not otherwise seek the required perrruts.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
_ subject property was zoned M-1 at that time, which permitted ISEs with' a Conditional Use.
- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 fnr this
: pro]ect stating that the appranmately 10,000 gross square feet of Internet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursumt
to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization
under the provisions of the properties former M-1 zoning.

7. Planning Code Section 303 establishes criteria for the Planning Commission to consider when
reviewing apphcatlons for Condmonal Use approval. On balance the project does comply with -
said criteria in that: : :

- A The proposed new uses and building, at the size and intensity contemplated and-at the
proposed location, will provide a development that is necessary or desirable, and compatible
with, the neighborhood or the community.

* The proposed Internet Services Exchange has already existed at the site for more than ten’ years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally-oumed, small-scale option for small businesses
within the City for data'and information storage. :

B. The proposed PI'O]ECf.‘ will not be detrunental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project
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that could be defrimental 0 the health, safety or convenience of those residing-or Workmg'
the area, in that: S

Nature of proposed site, including its size and: shape and the proposed size, shape and
arrangement of structures, '

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buﬂdmgs in the area. The pra]ect would not enlarge ar .
reduce the size of the building. :

The accessiblhty and traffic patterns for persons and vehidles, the type and volume of
such trafﬁc, and the adequacy of proposed off-street parking and loading;

. The nature of tke project is such that very little traffic will be generated because it is not a typical

commercial use where customers come to the place of business to receive a service or purchase a
good. Additionally, only two to four workers will be preserzt at q time. 'I'hzrefore, the project will
not create issues for in;ﬁ‘ic or parkzng :

The safeguards afforded to prevent noxious or offensive emissions such as noise, glare ,
dust and odor; '

The existing HVAC equipment consists of seven fan umnifs that will comply with the San Francisco
Noise Ordinance the equipment tmd does not emit any dust or odors. The backup generator will
only be used for testmg and in emergencies like power outages .

Treatment given, as appropriate, to such aspects as landscapmg, screening, open spaces,
parkmg and loading areas, service areas, hghtlng and signs; -

The exzsimg buz’ldmg covers the entire sife and includes no open space or landscaped aress. All

lzghtlng and signing will meet Planmng Cade requzrements

C. That the use as proposed wﬂl comply with the apphcable prov151ons of the Planning Code
.and will not adversely affect the General Plan.

SAll FRARCISCD

The Project complzes with all relevant requzremenfs and standards of the Planning Code and is
consistent with objectives and policies of the General Plan as detailed belaw

That the use as proposed Would provide development that isin confonmty with the purpose

_ of the applicable Ne1ghborhood Commeraal District.

' The project is not located within a Neighborhood Commercial District.
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8. Planning- Code Section 303(h) éstablishes_ additional criteria for the Plapning Commission to
consider when .reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said criteria in that:

a. The intensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area;

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. 'Additio'nally, the existing building is not currently designed to easily
accommodate a more actme commercial use, and therefore is suitable for an Internet Services
Exchange.

b The building in which the use is located is designed in discrete -elememts, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

 The existing building is two stories and approximately 30 feet high. I t was originaly built in 1950
and is representative of the size and scale of buildings in the area. The pro]ect would not znltzrge or
reduce the size of the buﬂdzng

¢ Rooftop equipﬁent on the.buildihg in which the use is located is screened appropriately;

The project is required to provide adequate screening of robﬁop equipment pursuant to Planning
Code Section 141 and Condition of Approval No. 6 in this motion. '

d. The back-up power system for the proposed use will comply w1th all apphcable federal '
 state, regional and local air pollutlon controls

The existing backup generator complies with all relevant controls and is permitted by the Bay
Area Air Quality Management District ( Permzt No. 21731).

e. Fixed-source equipment noise does not-exceed the decibel levels specified in the San
- Frandisco Noise Control Ordinance;

A consultant is currently conducting a noise analysis for this building. The building’s rooftop

" mechanical equipment will be altered andjor replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local .
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requlrement is also listed as Condition of Approval
No. 11 of this motion.
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The building is designed to minimize energy"consumpﬁon, such as through the use of
energy-efficient technology, incuding without limitation, heatmg, ventilating and air

- conditioning systems, hghtmg controls, natural ventilation and recapturmg waste heat,

and as such commeraally available technology evolves; "

The existing équipment at the site i fully operable.. However, the project will. also use the
following energy saving technigues to reduce the total power cmzsumpﬁon of the building:
1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
uninterruptible power system from 80 percent efficiency to 96.5 percent efficiency.
2) Cold isle containment, which can reduce the potwer assocuzted unth mechamcal cooling by _
25 to 30 percent.
' 3) Airside economization, which can reduce the cooling power consumption by an
estimated 50 to 60 percenf.

The project sponsor has examined the feas1b1hty of supplymg and, to the extent feasible,

- will supply all or a portion of the ‘building's power needs through on-site power

generation, such as through the use of fuel ce.lls or co—generahon

The pro_;ect sponsor studied the feasibility of using on-site Co-generation and fuel cells. However,

. due to the limited Iot size, - such power genemﬁon is-not possible. -

The project sponsor shall have submitted de31gn capacxty and pro;ected power use of the
building as part of the conditional use apphcatlon,

The buﬂdzng is served by PG&E with a 1 0 mega volt ampere (“MYV. A”) dedzcafed undergraund
feed transformer that is located inside the building. This translates into a serviced capacity of
approximately 800kW of power per hour. Using a vacancy ﬁzctor ‘estimate of 7.5 percent, the .
prcr]ected maxzmum annual energy use 15 6,500,000 KWk per year, or 540, OOOkWh per. month. '

- The foZZawzng table prazndes projécted monthly energy use per year as the buzldmg is leased up

~ over time:
Po'zuer Use per Month - . 2013 2014 2015 . 2016
Total Capacziy (KWh) 36000 | . 216000 360,000 540,000

9 General Plan Comphance 'Ihe Pro;ect is, on balance, conszstent with the followmg Objecnves .
and Policies of the General Plan.

COMMERCE AND INDUSTRY
Objectives and Policies

OBJECTIVE :

SAK FRANGISCO
s
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10.

MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE- ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT.

Pohcyll

Encourage development which provides substantial net benefits and minimizes undesuable
consequences. Discourage development that has substanhal undesirable consequences that
cannot be rrutlgated :

~ The project will provzded a much needed support service for ather businesses within the City without
producing undesirable consequences. :

OBIECTIVEB
PROVIDE - EXPANDED . EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

--Policy 3.4z

Assist newly emerging economic activities.

OBJECTIVE &
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN THE CITY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY.-

Policy 4.1:

Majntain and enhance a favorable business climate in the city.

Pohcy 4.2: )

Promote and attract those economic activities with potentlal benefit to the City.

The project will provided a much needed support service for other businesses to locate und grow within the

City, especially businesses with tecknologlcal support needs.

Planning Code Section 10].1(b) establishes eight priority- planhing policies and requires review
of permits for consistency with said pohaes On balance, the project does comply with said
policies in that:

A. That existing ﬁeighborhood—serving retail uses be preserved and enhanced and future
opportunitiés for resident employment in and ownership of such businesses be enhanced. .

The proposal will not remove or otherwise impact any existing neighborhood-serving retail uses in the
" area. ) :

B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods. '

4
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11.

The proposed ‘use has existéd within the subject building since 2000 (including periods of vacancy).
Continuing the use at this location will not impact existing housing or neighborhood character.

- That the City's supply of affordable housing be preserved and enhanced,

No housing is created or removed as part of this ﬁroject.

. That commuter traffic not’ impede MUNI transit service or overburden our Streets or

neighborhood parking.

The nature of the project is such that very lite traffic will be gengrated because it is not g typzcal o
commercial use where customers come to the place of business to receive g service or purchase a good.
Additionally, only two'to four workers will be present at 4 time. Therefore, the project will not create
issues for traffic, parking, or MUNI. ' : ' T

That a diverse economic base be maintained by protecting our industrial and service sectors .

from displécement'due to commercial office development, and that future opport!.imﬁes for .
resident employment and ownership in these sectors be enhanced. . :

The Project will not displace any service or industry establishment, but will instead preserve and
industrial service that has existed at this site since 2000. I :
That the City achieve the greatest possible preparedness to’ protect against injury and loss of
life in an earthquake. . S ' :

| The project includes no significant changes .to the existing building.

- That landmarks and historic buildings be i)reserved. '

The subject bitildin"g was determined to not be a historic resource by the Shézaplace Square/Northeast
Mission Historic Survey. ; : ' : -

. That our parks and open space-and their access to sunlight and vistas be proteétéd from

development. _

The project will have no impact on exzstmg parks and open spaces.

The Project is consistent with and would promote the géneral and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stability of the neighborhood and would constitute a beneficial development.

- 12. ‘The Commission hereby finds that approval of the Conditional Use authorization wéuld_ promote

" BAN Mclsnb
PLANNING

 the health, safety and welfare of the City.
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DECISION

That based upon the Record, the subrmssmns by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use |
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A” in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
mcorporated herein by reference as though fully set forth.

APPEAL AND EFFECI'IVE DATE OF MO'['ION Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supemsors within thirty (30) days after the date of this Motion No.

18921. The effective date of this Motion shall be the date of this Motion if not appealed (After the 30-
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supemsors For further information, please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.

T hereby certify that the Plarining Commission ADOPTED the foregoing Motion on July 11, 2013. '

Jonas P. Ionin

Acting Commission Secretary
) AYES: . Commissioners Antonini, Borden; Fong, Moore, and Wu
NAYS: Commissioner Sugaya .

 ABSENT:.  Commissioner Hillis

ADOPTED: - July 11,2013
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EXHIBIT A

- AUTHORIZATION - B
This authorization s for a conditional ‘use to allow approximately 10,000 gross square feet of Internet
Services Exchange on the mﬁrety'of both floors of the existing two-story building located at 435-437 .
_ Potrero Avenue, Bléck,3972, and Lot 22, pursuant to Plénning Code Section(s) 1791, 227(1), 303, and

. 303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and.
subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
Motion No. 18921. This authorization and the conditions contained herein run with the property and not _
© with a-pa:ticuiér Project Sponsor, business, or operator.’, R . -

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for the Project the Zorung
" Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein ‘and reviewed and approved by the Planning
. Commission on July 11, 2013 under Motion No 18921. ’ : ' -

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the "Exhibit A* of this Planning Commission Motion No. 18921 shall be
reproduced on the Tndex Sheet of construction plans submitted - with the Site or ‘Building permit .
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments drmodiﬁqations. ' ‘ .

SEVERABILITY

The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not
affect or impair other remaining clauses, sentences, or sections of these conditions. This decision conveys
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent
responsible party. : ' L

CHANGES AND MODIFICAT!ONS.

. Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require Planning Commission approval of a
new Conditional Use authorization. o :
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Conditions of Approval, Comphance Monitoring, and Reportlng
PERFORMANCE

1. Validity. The authorization and nght vested by Virtue of this action is valid for three (3) years
) from the effective date of the Motion. The Department of Building Inspection shall have issued a
Building Permit or Site Permit to construct the project and/or commence the approved use within
this three-year period. '
For information about compliance, contact Code Enforcement, Plannmg Deparfmzrzt at 415-575-6863,
" www.sfplanning.org. :

2. Expiral:ion and Renéwal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the, project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new. application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of
the Authorization: Should the Commission not revoke the Authorization following the closure of
the public hearing, the Commission shall determme the extension of time for the continued
validity of the Authorization.

For information about compliance, contact Code Enforcement, Planning Department’ at 415-575-6863,
wuw.sf-planning.org. '

3. Dﬂigent pursuit. Once a site or Building Permit has been issued; construction must commence ..
 within the timeframe required by the Department of Building Inspection and be continued -
diligenily to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have passed smce this Authonzatton was
. approved.
For mﬁmnatwn about compluznce contact Code Enforcement Planning Department at 415-575-6863,
www.sf- planning.org. :

4 Extension. All time limits in the precedmg three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a legal challenge and only by the length of time for Whlch such public agency, appeal or
challenge has caused delay. '
For information about complwnce contact. Code Enforcement, Planning Deptzrh‘nent at 415. -575-6863,
www.sfplanning.org.

5. Conformity with Cwrent Law. No application for Building Permit, Site Permit, or other
" entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For information about compliance, contact Code Enforcement
Planning Department at 415- 575—6863 uww.sf-planning.org.

DESIGN - COMPLIANCE AT PLAN STAGE

6. Rodftop Mechanical Equipment. Pursuant to Planning Code 141, the Pioject éponsor shall
~ submit a roof plan to the Planning Department prior to Planning approval of the building permit -
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application. Rooftop mechanical equipment, if any is proposed as part of the Project, is required
to be screened so as not to be visible from any point at or below the roof level of the subject

* building.

' For infonm'ziion about compliance, contact the .Ca'se Planner, Planning Department izt 41.‘3';558-63_78,

www.sf-plannin g.org. ’

PROVISIONS.

7.
. of the Admirlistl'aﬁire Code), the Project Sponsor shall pay_.'the Transit ImpaétDevelopmen_t Fee

Transit Empact Development Fee, Pursuant to Planninig Code Section. 411 (formeily Chapter 38

(TIDF) as required by and based on drawings submitted ‘with the Building Permit Application.

"Prior to the issuance of a temporary certificate of occupancy, the Project Sponsor shall provide |

the Planning Director with certification that the fee has been paid. .
For information about compliance, contact the Case Planner, Planning Department ot 415-558-6378,

www.si—plamzing. org.

' MONITORING

. repott fo the Department of Environment and the Plarming Department which shall state: (a) the

annual energy consumption and fuel consurﬁption of all tenants and occupants of the Internet

' Services Exchange; (b) the number of all diesel generators located at the site and the hours of

usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in

compliance with all applicable local, regional, state and federal permits, regulations and laws; -

and (d) such.other information as the Planning Commission may require.

For tnformation about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf-planning ore, .

Enforcement. .Violation of any of the Planning Department conditions of. approvél contained in
this Motion or of any other provisions of Planming Code applicable to this Project shall be subject
to- the enforcement procedures. and administrative penalties set forth under Planning Code .

* Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to

10.

SAN FRANGISED .
FLANNING DEPANTMENT

www.sf-planmnin g.0rg.

other city departments and agencies for appropriate enforcement action under their jurisdiction,
For information about compliance, contact Code Enforcement, Pl-dnning Department ot 4'15—575-686_3,' .

Revocation due fo Violation of Conditions. Should implementation of this Project result in

. complaints from- interested property owners, residents, or. commercial lessees which are niot

resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
Administrator shall refer such complaints to the Commission, after which it may hold a public

hearing on the matter to consider revocation of this authorization.
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For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
www.sf-planming.org. . '

'OPERATION

11.

Noise Control. The premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the

- San Francisco Noise Control Ordinance.

12.

13.

14.

15.

16.

For information ahout compliance with the ﬁxed mechanical objects such as rooﬁop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels contact the
Enmronmental Health Section, Department of Public Health at (415) 252-3800 wunp.sfdph. org

Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the
building and on the roof through repair, retrofit, or replacement of the equipment. '
For information about camplmnce, contact Code Enforcement, Planning Department at 415-575-6863,

- wurp.sf-planning.org.

Backup Generator Operation. The Pr0ject Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For information about compliance, contact Code Enﬁmement Plzmnmg Department at 415-575-6863,
www.sf-planmning.org. :

Sidewalk Maintenance. The Project Sponsor shall maintain the main. entrance to the buﬂdmg
and all sidewalks abutting the subject property ina clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards. :
For information about compliance, contact Bureau of Street Use and Mapping, Department of Public
Works, 415-695-2017, http://sfdpw.org. ,,
Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a community liaison officer to
deal with the issues of concern to oWne'rs and occupants of nearby properties. The Projéct
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such chaﬁge. The community liaison shall
report to the Zoning Administrator what issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor.

For znformahon about compliance, contact. Code Enforcement Plannmg Department at 415-575-6863,

www.sf- Zcznnm 077,

Six-Month Report. The Project Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shall focus on the
operation of the building during that timeé, especially regarding the generation of noise and
emissions from the backup generator and other equipment.

For information about compliance, contact Code Enforcement, Planming Deparﬁnent at 415-575-6863,
www.sf-planning.org.
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_Executlve Summary

Conditional Use S s
. HEARING DATE: JULY 11, 2013 - _ CAD4103-2478
_ . . T ' Receplon:
Date: July3,2013 - , } . H15558.5378
Case No.: - 2013.00477 C . ) ) SR
- Project Address: . 435-437 Potrero Avenue : - o 415.558.6408
Zoning: ' UMU (Urban Mixed Use) District -~ . Co ) - Plaming
S 58-X Height and Bulk District '_ , - . nformation
 Block/Lot: | 39740022 - . 4155586377
Project Sponsor:  Industry Capltal Intemet Infrastructure, LLC
) - 1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Corttact: Corey Teague ~(415) 575-9081

" corey.teague@sfgov.org .
Recommendation:  Approval with Conditions

PROJECT DESCRIPTION

The apphcant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of
approximately 10,000 square feet through the Eastern Neighborhoods Legitimization program. No )
changes to the exterior of the building are proposed except for some additional- screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this pro;ect’ s small scale, local ownership, and
central location will allow it to prov1de services to smaller users and businesses w1thm the City.

SITE DESCR!PTION AND PRESENT USE

The project is located on the east side of Potrero Avere between 17t and Manposa Streets. The property
is located within the UMU "(Urban Mixed Use) DIStnct with a 58-X height and bulk district. The
itregularly shaped parcel is nearly 5,000 square feet and contains an approximately 10,000 square foot,
two-story building that was built in 1950 and the building was occupied as an Fnternet Services Exchange
from 2000 to 2010 (most reoenﬂy db.a Astcrund Networks). .

., SURROUNDING PROPERTIES AND NEIGHBORHOOD

The pro]ect site is Jocated in an area where the commercial nature of Showplace Square and lower Potrero
begins to transition towards a mix of uses, including residential As such, it is surrounded by a mix of

~ building types and. sizes, and a mix of land uses. The subject property is Iocated in a duster of UMU
zoning that also borders RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a
gas station, art studio, auto repair shop, residential buﬂdmgs, and a vacant lot proposed for residential
development (480 Potrero Averme). Other nearby landmarks include Frankdin Square, -the Potrero -
Shopping Center, and the Soka Gakkau International of America Buddhist Center.

www.sfplanntfgletg



Executive Summary ' ~ CASE NO. 2013.0477C
Hearing Date: July 11, 2013 ' 435437 Potrero Avenue

‘ ENVIRONMENTAL REVIEW -

The Project is exempt from the California Environmental Quahty Act ("CEQA") asa Class 1 categoncal
exemption.

" HEARING NOTIFICATION

Tlus project was originally scheduled and noticed for a public hearing on June 13, 2013 It was continued
to July 11* because the notification poster on site was torn down and not replaced in a reasonable amount
of time. The poster was replaced and advertised the new hea.rmg date of July 11, 2013.

Classified News Ad 20days |  May 24,2013 May 22,2013~ | 22 days
Posted Notice 20 days May 24, 2013 May 24,2013 | 20days
| Mailed Notice 20 days May 24, 2013 - May 23, 2013 21 days

PUBLIC COMMENT

= The Department did not receive any comments from the project explicifly supporting or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operaﬁon of the backup generator

' ISSUES AND OTHER CONSIDERATIONS

= On June 4, 2013, the Zoning Admiristrator determined that the entire building is eligiblé to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

*= A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commerdal and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noxse Ordinance (Section
2909 of the San Franasco Police Code).

REQUIRED COMMISSION ACTION

In order for the proposed ISE to be approved, the Commission must grant conditional use authorization
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Planning Code Sections 179.1,
227(x), 303, and-303(h).

BASIS FOR RECOMMENDATION

. 'I'he existing building was used as'an ISE from 2000 to 2010 without any formal complaints from
the community. - :

. SAR FRANCISCE - 1774 . ‘ 2
PLANNING DEPARTMENT _



Executive Summary - . - - CASE NO. 2013.0477C
Hearing Date: July 11, 2013 . 435437 Potrero Avenue

'« The project will provide needed supportxve techmcal services for busmesses that are locatmg or
growmg in ’rhe Gity. . :

« The project is consistent with the Planning Code, Mission Area Plan, and the General Plan
overa]l.

RECOMMENDATION: ‘Approval with Conditions

Attachments:
Parcel Map
SanbornMap | © |
Aerial Photographs
Site Photo
Zoning Map
_ Draft Motion
Sponscr Submittal
- -Project Narrative
-Reduced Size Plans

CT: G:ADocuments\CR2012435 Polrern Ave\Execufive Summary.doc
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- Parcel Map

Conditional Use Hearing
Case Number 2013.0447C
_  Internet Services Exchange
B D e ARTREERET 1§ 835437 Potrero Avenue
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MICA L. RINGEL
485 Potrero Avenue, Unit C
San Francisco, CA 94110

4155197523

_ supermica@gmail .com

August 12, 2013

Board President Dav1d Chiu

and Members of the Board of Superv1sors
. c/o Angela Calvillo,

Clerk of the Board of Supervisors

1 Dr. Carlton B. Goodlett Place’

San Francisco, California 94110

BY HAND DELIVERY

Re:  Appeal of Categorical Exemption Determination
Appeal of Conditional Use Pemut
435-437 Potrero Avenue
Case No. 2013.0477C
Legitimized Internet Services Exchange

Dear President Chiu and Supervisors:

Iam ai)péaaling a determination made by the Planning Department and Corﬁmiséion (hereinafter
collecﬁvély “Planning”) that a2 Conditional Use (CU) Permit to establish an Internet ‘Sérviccs

* Exchange (ISE) at 435-437 Potrero Avenue is somehow exempt from the provisions of the
California Environmcﬁfal Quality Act (CEQA) by “stamp” of a Class 1 categorical exemption.

BACKGROUND

On July 11th 2013, the Planning Commission took action and approved Motion No. 18921
adopting findings relating to the approval of CU Authorization pursuant to Planning Code §
179.1, 227(x), 303 and 303(h), to allow approximately 10,000 gross square feet of ISE on the
entirety of both floors at 435-437 Potrero Avenue, in an existing two-story building within an

Urban Mixed Use (UMU) zoning district bordering Residential (RH-2). -
' 1
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AnISEisa prohibitect use within a UMU zoning district, and the Commission’s anthorization
was conhngent on approvaI of a Letter of Legmmlzatlon (LOL) s1gned by the Zoning
Admmlstrator (ZA) on June 4™ 2013 '

I filed a Jurisdiction Request (TR) with the Board of Appeals (BOA) on July 25 to challenge the
LOL determmatlon The JR will be heard on August 141th

Itis my contentlon thai Plannmg has (1) abused its d15cret10n in 1ts detemnauon that this project
is categorically exempt and (2) failed to make the requn-cd ﬁndmgs that would support an '

‘exemption.

CALIFORNIA ENV]RONI\IENTAL OUALITY ACT

CEQA isnot to be stretched beyond the “reasonable scope of the statutory la.nguagc

Class 1 categoncal exemptlon is apphcable to the “Operation, repair, mamtenance permitting,

leasing, licensing, or mirior alteration of existing public or pnvatc structures, facﬂmes

mechanical equipment, or topographical features, involving negligible or no expansion of use -

beyond that existing at the time of the lead agency’s determination.” 2 ‘

- SIGNIFICANT CHANGE OF USE

| 435—437 Potrero Avenue had been without a tenant for a minimum of 3 years on July il'_i‘, 2013
" when the Cornmission took action émd granted the CUP. By definition, an unoccupied property
s cmpty, vacant, and W1thout an act[ve use. ‘Any subsequent tise beyond that ‘which existed at

- the time of pro;ect approval Wthh was nothing, Would have to be considered a clear e}@ansmn'

of use.

1 CCR § 15003(f); Citizens of Goleta Valley v. Board ofSupervzsors (1990) 52 Cal.3d 553, 563-
564; Communities for a Better Environment v. California Resources Agency (2002) 103
Cal. App.4th 98,110 _

2CCR. § 15301,
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The former tenant [RCN/Astound] had used the site to house an ancillary hub for the broadcast

and transmission of their digital cable franchrse3

The Projecti Sponsor’s submittal in support of the CUP outlines the framework for the site to
become a public Data Center serving “local retail business customers.” It will be “much like a
local print shop” or a Kinko’ 5. “Atany given time there will be 4-6 people employed at the
facility with 2-4 employees of customers rotatmg on and off-site at any glven time.” Whereas,
the commerce elcment had never previously existed-at the site before, it bccommg a commercial

- web host would again have be con51dered asa clear expansion of use.

In their quest to compete with the Tier V [top rated] data centers at 365 Main Street and 200 Paul
- Avenue, the Project Sponsor s submittal states this pIOJect will “represent a local choice for the
San Francisco Small Business Commu.mty” It will “help attract and retain small businesses and
start—up companies” and in turn, that will “promote further job growth in San Francisco.” They
believe they can “provide a higher degree of service than the larger national and multi-national

platforms” as long as it will “not require construction of a new facility.”

An ISE would have been principally permitted under the site’s previous.M-l (Light Industrial)
zom'né, however pursuant to Eastern Neighborhoods rezoning to UMU, Data Centers are
prohibited in UMU. The Project Sponsor adrnits that the site had been vacant since 2010 and
that in that time RCN/Astound had not secured the appropriate permits to- estabhsh an ISE at
435-437 Potrero Avenue. Itismy contention that they did not provide Internet Services from
this site, but rather from their Data Center at 200 Paul, and that pu.réuant to their Franchise
agreement Utility Permit, the Potrero hub is considered a “facrhty” and thus not regulated by '

Planning,

3“RCN has a prm01pa.1 headend and hub site located at 200 Paul Avenue, San Francisco,
California 94124. RCN utilizes an ancillary hub site at the following location: 437 Potrero
Avenue, San Francisco, CA, 94110. This hub site 1s served by and technically mtegrated Wlﬂl
the principal headend. RCN serves the general populatmn within this OVS service area

www.fce. gov/bureauslmblovslrcnsfnm doc
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This calls into question the lack of due dlhgence Why wasn’t this assessed as a new project for .
cUr approval rather than “legmmxzsd" as an existing busmess that could forego environmental
review? In this contcxt, CEQA analysis becomes very unportant. If the project fails to meet
the Class 1 guidelines of an "existing facility” it is not categorically exemp’r_ The facility

- exists, yes.. . but it is no longer an ancﬂary hub for d1g1taI cable. RCN/Astound abandoned the
utlhty use of 435-437 Potrero in 2010 When their lease expired. The pendmg lse is prcd1cated

" by What ithas sought entlﬂement to become, a commerc1al web host

Negligible refersto a quanﬁty s0 small it can be 1gnored1 somethmg so insignificant it is ne1ther
important, nor worthy of consideration. The planned expansion of use is nelther m31gmﬁcant

nor neghgfble . and even if'i 1t was 1t s still not categonca]ly exempt.

The exception to the 'exemption isthata proj ect with the potential of causmg significant - .
cumulative lmpacB or which otherwise has a reasonable poss1b1hty of resulting in 31gm:ﬁcant
effects docs not quahfy for exemptmns

P-UBLIC HEALTH AND .SAFETY

The followmg statement from the PIO_] ect Sponsor s Submittal is not true: “the CU Authonzatlon :
- will not bé demmental to the health, safety or general welfare of the persons or the busmesses m’

‘the wcuuty 7

There 1s an mdus'tual sized 4,000 K'W Generator on-site and the emissions “stack™ is located
dlrectly in our back yaIds Thc health risks assoc1ated W1th Toxic Air Contaminant J_TAC]

- areare quantIﬁed by ones distance to the source. TAC's are dtrecﬂy related to Asthma, Heart
Attacks, Strokes Hypertcnsmn and shorter life spans Potrero Ave has very poor Air Quality
and Noise Levels, both which measure parallel to Highway 101, wi:uch is two blocks away.

San Fran01sco Mumc1pal Code § 20014 states:

* (Added by Ord. 202-02, File No. 012186, App. 9/27/2002)
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" The Board of Supervisors finds and declares the following:

(a) Diesel Backup Generators emit large amounts of smog-forming nitrogen oxides
(NOx), particulate matter with a diameter of 10 microns or less (PM10), sulfur oxides
and hydrocarbons contributing to ground-level ozone, and reduced visibility.

(b) Diesel exhaust is linked 1o short and long-term adverse health effects in humans,
which include lung cancer, aggravation of respiratory and cardiovascular disease,
aggravation of existing asthma, acute respiratory symptoms, and chronic bronchitis and
decreased lung function. : ' ' .

(c) In August of 1998, the California Air Resource Boa;;d listed diesel exhaust,
specifically particulate emissions ﬁom diesel fueled engines, as a "toxic air
contaminant.”

(d) According fo the Bay Area Air Qualzty Management District (BA4QMD), Diesel
Backup Generators tend to emit more pollutants than a new well-controlled power plant.
In fact, even a clean diesel backup generator may emit more than 20 times as much NOx
per kilowatt-hour as a new well-controlled power plant. Older dzrtzer Diesel Backup
Generafors may emit 200 times as much NOx.

(e) The Bay Area is currently designated nonattainment ﬁ)r the nanonal ozone standards
by the United Szaz‘es Envernmental Protection Agency.

() The Bay Area is currently deszgmztea’ nonattainment for the state ozone and PM10
standards by the California Air Resource Board.

-

(g) The City and County of San Francisco is concerned about the health hazards posed
by diesel emissions polluting the air, and wishes fo impose limitations on Diesel Backup
Generators to reduce the emission of diesel exhaust.

- BAY AREA ATR (HJALITY MANAGEMENT DISTRICT (BAAQMD)

Altﬁough the pcfmit to operate the generator had expired during vacancy, the Bay Area Air
Quality Management District (BAAQMD) has ajreadyir issued a new permit for the new use. As
part of the exhibits is the new permit and for your compéﬁson are the old permits emissions

report which details 19 of a hundred plus toxins this generator emitted into my backyard under
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the previous permit. Please note that the toxins are measured in Ibs per déy (yearly emissions

divided by 365 days).

Genefaior’s are not-just for emergeney use Generators have to be regularly teged and
maintained. Anytim_e there is interruption m ponver the engine fires on. There will not always be -
staff at the facility, and snmeﬁnles problems can't be immediately ﬁxed. Is my neighborhood |
expected fo shelter in;placel? Indeed, nve are, and due to the “mission critical” nature ofa data

center, this allows for the potcn‘nal of hours upon ‘hours of industrial strength ‘diesel emissions in

thls mcreasmgly residential nelghborhood

Several adJacent nelghbors on Utah Street and Potrero Avenue have teshﬁed that the old
generator would emit visible plumes of black “smoke”~ which is not smoke at all, it is actually
. carcinogenic soot; emitted into our backyards and into the air for we breathe; and the vibrations

could be felt whenever the generator was in use.

The problems are not just attributed to the generator, but.also to noise ﬂotn the rooftop fans.
One neighbors descnbes a constant electrical hum that emanated from the building that could be
prommenﬂy heard in the evening. Two ne1ghbors who live directly behind 43 5—437 Potrero
describe the period after the former tenants left as being relief from the audible static they had

endured for years.

The Proj ect Sp'onscn' states_ that the existing HVAC meets noise standards. They also propose

" specific mitigation measures (e.g. Mufflers) to reducé sound. ‘The motion adonted by the
Pla.nmng Comnnssmn recognizes that a n01se study is underway—but not yet completed. Under
CEQA you have to complete the enwronmental analysis prior to PIoj ject approval. Neither the

CEQA checklist, nor any other environmental documents exist.

This project is not exempt J&om enwronmental review, but rather is a prime candldate for

. envu‘onmentaI review. -

Not only did the former tenant not ebtain permits with Plannjng.fo; an ISE, but also they never
finalized any pennits with DBI throughout | their enti.re lease, including the electrieal They

. were tenants who officially terminated use When they left and now the la.ndlord is trying connnue
use years later, thus the “legltlmlzanon

- 17889



There has been no disclosure of the adverse environmental and health effects to the surrounding
neighborhood from the project sponsor or by Planning. This project has nearly escaped

environmental review via “legitimization” and the CU process.

LAND USE STANDARDS

General Welfare Standard

* "The establishment, meintenancc or conducting of the use ror which a use perrnjt is
sought will not, under the particular case, be detrimental to the public welfare or injunious
to property or improvements in the neighborhood” (Hawlans v. County of Marm (1976)
54 Cal.App.3d 586) '

Nuisance Srandard

» "Any use found to be objectronable or incompatible with the character of the city and its
‘environs due to noise, dust, odors or other undesirable characteristics may be. prohibited™

(Snow V. C'zty of Garden Grove (1961) Cal App.2d 496).

General Plan Consistency Standard

* "Although use permits are not explicitly made subject to a general plan meeting the
. requirement of state law, that condition is necessarily to be implied from the hi erarchical
relationship of Jand use laws. Thus, use permits are struck from the mold of the zo'r.ling
law, the zoning law must comply with the adopted general plan, arrd the adopted general
plan must conform with state law; the validity of the permit process derives from
compliance with this hierarchy of ;;Ianning laws (Neighborhood Action Group v. County
. of Calaveras (1984) 156 Cal.App 3d 1176).

. Zoning Consistency Standard

* "To obtain a use permit, the applicant must generally show that the contemplated use is
compatible'\'vil:h the policies in terms of the zoning ordinances, and that such use would"
be essential or desirable to the public convenience or welrare, and will not impair the
integrity and character of the zoned district or be detrimental to the public health, safety,

- morals or welfare" (O'Hagen'v. Board of Zoning Adjustment (1971) 19 Cal App3d 151).

7
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- CALL FOR RELIEF

I humbly request that the Board: (1) take peremptory action by issumng a permanent injunction of
the CUP; (2) compel Plannmg to rescind its determmahon thai the project is eligible to forego
enwronmental rewew and; (3) require that in the future Planning conduct a thorough
envirorimental analysis for all proposed ISEs to determme whether they ‘may have a SLgmﬁcant _

effect on the environment”.

' DECLARATION

1 declare under penalty of per_]ury under the laws of ﬂle State of Cahfomla thai the foregomg is

" trué and corect. -

Mg R0

-MICA 1. RINGEL
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SAN FRANCISCO
PLANNING DEPARTMENT

Subject to (Sélect only if applicabls) i ) " 1550 Mission SL
O Affordable Housing (Sec. 415) 0 First Source Hiring (Admin. Code) Suite 400
O Jobs Housing Linkage Program {Sec. 413) - D Child Care Requirement (Sec. 414) i:nm:}g
- O Downtown Park Fee (Sec. 412) . I Other (TIDF — Sec. 411)
' : ) . ©° Becegior
. .o 415,558.6378
m N .
Planning Commlssmn Motlon No 18921 +15.5506400
HEARlNG DATE: JULY 11, 2013 _ : Planning
’ ’ Information:
o 415,558,6377
Dater July 3,2013 -
Case No.: ' 2013.00477 C
Project Address: ~ 435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
' ' 58-X Height and Bulk District
" Block/Lot: 3974/022

Project Sponsor: - Industry Capital Internet Infrastructure, LLC '
s 1 Sansome Street, 15% Floor '
San Francisco, CA 94104
Staff Contact: Corey Teague — (415) 575-9081
corey.teague@sfgov.org

. ADOPTING FINDINGS RELATING TO THE APPROVAL OF CONDITIONAL USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW APPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BULK
DISTRICT.

PREAMBLE

"On April 18, 2013 David Silverman, on behalf of Industry Czpltal Internet In.frastructure, LLC
(hereinafter "Pro;ect Sponsor”), filed an application with the Planning Department (hereinafter -
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227(r), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zonmg District and 58-X-
Height and Bulk District.

On July 11, 2013, the San Francisco Planning Comumission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meefing on Conditional Use Application No. 2013.0477C.

W.sfpia,l,’\ 5i£\g.o_rg |



Motion No. 18921 = - ' .- CASENO. 2013.0477.C
July 11, 2013 . ’ : - 435-437 Potrero Avenue

h The Project is exempt from the California Environmental Quality Act (“CEQA”) as a'Class 1 categorical
- exemption. - o ’ o ' .

The Commission has heard and considered the testimony presented to it at the pﬁblic hearing and has
further considered written materials and oral testimony presented on behalf of the applicant, Department
staff, and other interested parties. B , B T . v

"MOVED, that the Commission hereby- authorizes the Condiﬁona].Use.requestgd in Application No.
2013.0477C, subject to the conditions contained in “EXHIBIT. A” of this motion, based on the following
. findings: . - ' S

FINDINGS o - | o |
- Having' reviewed the materials ‘ide;ntiﬁed in the preamble above, and having heard all testimony and . '
arguments, this Commission finds, condudes, and determines as follows: : o

1. The above recitals are accurate and constitute findings of this Commission.

2. Site Description and Present Use. The project is located .on the east side of Potrero Avenue
between 17th and Mariposa Streets. The property is Ipcated within the UMU (Urban Mixed Use)
District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 square
feet and contains an approximately 10,000 square foot, two-story building that was built in 1950
and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently
d.b.a. Astound Networks). - )

3.. Surrounding Properties and Neighborhood. The project site is Iocated in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of

uses, including residential. As such, it is surrounded by a mix of building types and sizes, anda = .

mix of land uses. The subject property is located in a cluster of UMU zoning that also borders
RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a gas station, art
" studio, auto repair shop, residential buildings, and a vacant lot proposed for. residential
development (480 Potrero Aif(—mue). Other nearby landmarks include Franklin Square, the Potrero
Shoppirig Center, and the Soka Gakkai International of America Buddhist Center. . .

4 Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy " the entire building of approximately 10,000 square  feet through the Eastern
Neighbor}:ioods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast

‘to larger ISEs, this project’s small scale, Iocal ov‘vnership, and "central location will allow it to -
provide services to smaller users.and busineésgs within the City. o : '

5. Public Comment. When the case reporf was issued on June 3, 2013, the .Deparlmen'.c had not
.received any comments from the public explicitly supporting or opposing the project. However,
several neighbors did express concemns about specific aspects of the project that were generally
related to the operation of the backup génerator. These concerns were based on their experiences
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Motion No. 18921 o ~ CASENO. 2013.0477 C
July 11, 2013 " 435-437 Potrero Avenue

from previous operators of the building. Additionally, one neighbor on the subject block clarified
that they are in fact opposed to the project. In response to these concerns, the current Project
_Sponsor held a meeting at the project site-with a group of concerned neighbors on July 1st.

On July 10% and 11%, the Department received new emails of opposition from two neighbors on
the subject block, one email of opposition from a resident living approximately 4 blocks away,
and one email of .opposition from a resident who didn't identify their address. The primary-
concemns in those emails ster from the potential noise, vibrations, and dlscharge from the backup
generator in the building.

6. Plahning Code Compliance: The Commission finds that the Project  is consistent with the
relevant provisions of the Planning Code in the following manner: o

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein
existing uses in-the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses. that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and without this
Section, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) originally occupied the subject building in 2000. The
. subject. property was zoned M-1 at that time, which permitted ISEs with' a Conditional Use
- Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project stating that the approximately 16,000 gross square feet of Internet Services Exchange .
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant
to Planning Code section 179.1 As such, the project is now seeking a Conditional Use Authorization
under the provisions of the properties former M-1 zoning.

7. 'Planming Code Section 303 estzblishes criteria for the Planning Commission to consider when
reviewing applications for Condmonal Use approval. On balance, the project does comply with
said cr1ter1a in that:

A. The proposed new uses and building, at the size and intensity contempléted and -at the
proposed location, will provide a development that is necessary or desirable, and compatible
with, the neighborhood or the community.

The proposed Internet Seriices Exchange has already existed at the site for more than ten’ years
without any reporied complaints from surrounding businesses or residents. The low-intensity nature
.of the use, along with its relatively small size and scale, make it compatible with the existing mixed use
surroundings. Additionally, the use provides a locally;owned, small-scalg option for small businesses
within the City for data and information storage. ' '

B. The proposed f)roject will not be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vidinity. There are no features of the project

] i A 1794 | | 3



Motion No. 18321 ' T  CASE NO. 2013.0477 C

July 14, 2013 -

L

iv.

435-437 Potrero Avenue

that could be detrimental to the health, safety or convenience of those remdrng or workmg ’
" the area, in that:

Nature of proposed site, including its size and shape, and the proposed size, shape and
arrangemmt of structures;

The existing building is fwo stories and nzpprozirimtely 30 feet high. It was originally built in 1950

- and is representative of the size and scalé of buildings in the area. The pro]ect would not enlargc or .

reduyce the size of the buﬂdzng

The accessi.bﬂrty and traffic patterns for persons and vehicles, the type and volume of .
such traffic, and the adequacy of proposed off-street parking and Ioadmg, :

The nature of the project is such that very little traffic will be generated because it is not a typical
commercial use where customers come to the place of business to receive a service or. purchase a
good. Additionally, only two to four workers will be presznt at a time. 'Iherq‘bre the pro]ect will
not create issues for trtg‘ﬁc or parkzng .

safeguards a.ﬁEorded to prevent noxious or offensive emissions such as noise, gIare
dust and odor; : : :

The zxz'sting HVAC equipment consists of seven fam units that will cornply with the San Francisco
Noise Ordinance the equzpment and does riot emit any dust or odors. The baclazp generator will
only be used for testing and in emergznaes Iike power autages .

Treatment glven, as appropriate, to such aspects as landscapmg. screening, open spaces,
parking and loading aréas, service areas, lighting and signs;

The exzshng buildmg ccover§ the entire site and includes no open space or landscaped areqs, All ’
lighting and srgnzng will meet Plarming Code Tequirements. .

C. That the use as proposed will comply with the applicable pl‘OVlSlODS of the Planrung Code
.and will not adversely affect the General Plan.

" SAX FRARCISED
PLANNIM

The Project complies with all relevant reqzm-ements and standards of the Pbmmng Code' and is

consistent with objectives and policies cy’ the General Plan zs detailed below.

That the use as proposed WOU.ld provide development that isin conforrmty with the purpose

. of the-applicable Naghborhood Commercial District.

" The project is not Iocated within Neighborhood Commercial District.
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8. Planning Code Section 303(h) establishes additional criteria for the Planning Commission to
consider when reviewing applications for Conditional Use Approval of Internet Services
Exchanges. On balance, the project does comply with said eriteria in that

SAR FRA.HBISW
PN

NING DEPARTMENT 1 796

a.

The intensity of the use at this location and in the surrounding neighborhood is not such
that allowing the use will likely foreclose the location of other needed neighborhood-
serving uses in the area; .

The use has a low intensity and has existed in the building for more than ten years with no known
negative impacts. Additionally, the existing building is not currently designed to easily
accommodate @ more active cormmercial use, and therefore is suitable for an Internet Services
Exchange. -

. The building in which the use is located is designed in discrete .aiements, which respect

the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 feet high. It was originally built in 1950
and is representative of the size and scale of buildings in the area. The pra]er:t would not enlargeor
reduce the size of the buildin g

Rooftop eE{uip.Irlent on the building in which the use is located is screened appropriately;

The project is required to provide adequate screen'i-ng of rooftop- equipment pursuant to Plarming
Code Section 141 and Condition of Approval No. 6 in this mui-imz.

The back-up power system for the proposed use will comply w1th all applicable federal -

 state, regional and local air pollutlon controls;

The existing backup generator complies with all relevant controls a.nd is permitted by fhe Bay
Areq Air Quality Management Disirict (Permit No. 21731).

Fixed-source equipment noise does not- exceed the decibel levels specified in the San

Frandisco Noise Control Ordjhance;

A consultant is currently conducting a noise analysis for this building. The building's rooftop

" mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise

levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. '
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The building is designed to minimize energy consumption, such as through the use of
energy-efficient technology, including without limitation, heating, ventilating and air

- conditioning systems, lighting controls, natural ventilation and recaptunng waste heat,

and as such commercnally available technology evolves; .

The existing équipment gt the site is ﬁtl_ly operable. However, the project will also use the

following energy saving techmniques to reduce the total power consumption of the building:
" 1) Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current
urinterriptible power system from 80 percent efficiency to 96.5 percent efficiency.
2y Cold isle containment, which can reduce.the power associgted with mechanical cooling by
25 to 30 percent. _ ' . '
3) Air-side economization, which can reduce the cooling power consumption by an
estimated 50 o 60 percent.

. The project sponéor has examinéd the feasbility of supplying and, to the excent feasible,

will supply all or a portion of the building's power needs through on-siie power
generation, such as through the use of fuel cells or co-generation; - :

. The project sponsor studied the feasibility of using on-site Co—gzneraiion and fuel cells. ﬁowmer,

due to the limited lot size, guch power generaﬁdn is-not possible.

The project sponsor shall have submitted design capaaty and pro]ected power use of the
building as part of the conditional use apphmtlon,

.ThebuﬂdmgzsseroedbyPG&szthaIOnugavoltampere(WA )dedzcatedundzrground

feed transformer that is located inside the building. This translates into a serviced capacity of
apprommztely 800KW of power per hour. Using a vacancy factar estimate of 7.5 percent, the
projected mmzmm annual energy use is 6,500,000 KWh per year, or 540,000kWh: per month.

The follawzng table provides projected manthly energy use per.year as the building is leased up

_ over time:
Porwer se per Month_- 2013 . 2014 - 2015 2016
Total Capm:iiy (sz) ' 36,000 . 216, ooo " 360,000 540,000

.'9. General Plan Comphance_ The Pro;ect is, on balance, consxstent w1ﬂ1 the followmg Ob]ecuvs .
and Policies of the General Plan.

COMMERCE AND INDUSTRY
Objectives and Policies

" OBJECTIVE I:

SAR FRANCISDR
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"MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE

TOTAL CITY LIV]NG AND WORKINIG ENVIRONMENT.

Pohcy 1L .
Encourage developméfit which prowdes substantial net benefits and minimizées undesirable
consequences. Discourage development that has substantial undesirable consequences that

*cannot be mitigated.

The project will provided a much needed support service for other businesses within the City without
producing undesirable consequences.

OBJECTIVE 3:-

 PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY 'RESIDENTS,

PARTICULARLY THE UNEMPLOYED AND ECON OMICALLY DISADVANTAGED.

Policy3.4:

Assist newly emerging economic activities.
OBJECTIVE & ’
IMPROVE THE VIABILITY OF EXISTING INDUSTRY IN. THE CTY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. ‘

. Policy 41:

10.

Maintain and enhance a favorable busmess climate in the city.

Policy 42:
Promote and attract those economic activities with potentlal benefit to the City.

The project will pramded @ much needed support service for other businesses o locate and grow within the -.
City, espeaally businesses with technological support needs.

Planning Code Sectioxi 101.1(b) establishes eight priority-planning policies and requires review
of permits for consistency with said policies. On balance, the project does comply with said
policies in that

A. That existing neighborhood-serving retail uses be preserved and enhanced and' future
opportunities for resident- employme.nt in and ownershlp of such busmesses be enhanced

The proposal will rot remove or otherwise impact any existing neighborhood-serving retail uses in the
area. : ’ o

‘B. That existing housing and naghborhood d‘xaracter be conserved and protected in order to

preserve the cultural and economic diversity of our neighborhoods.
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1.

The proposed -use has existed within- the subject building since 2000 (including periods of vacancy).
Coniinuing the use at this location will not impact existing housing or neighborhood character.

That the City's supply of affordable housing be preserved and enhanced,

No housing is created ﬁr removed as part of this project.

That commuter traffic not impede MUNI transit service- or overburden our streets or

neighborhood parking.

The nature of the project is such that very little traffic will be generated because it is not a typica
commercial use where customers come to the place of business to receive a service or purchase g good.
Additionally, only two' to four workers will be present at a time. Therefore, the project will not crete
issues for traffic, parking, or MUNL ) . ’

That a diverse economic base be maintained by Pxotecﬁng our industrial and service sectors

- from displécement'due to commercial office development, and that future opportunities for .

resident employment and ownership in these sectors be enhanced.

The Project will ot displace any service or industry establishment, but will instead preserve and
industrial service that has existed at fhis sife since 2000. -

That the City achieve the greatest possible preparedness to protect against injury and loss of
life in an earthquake. . : ' :

The project includes no significant changes.ta the existing building.

‘ That landmarks and historic buildings be preserved

The subject building was determined to not be a historic resource bythe Showplace Square/Northeast
Mission Historic Suroey. =~ =~ . ” _ :

That our parks and open'space-an't-i their access to sunlight and vistas be protected from |

- development.

The project will hage no impact on existing parks and open spaces.

The Project is consistent with and would promote the géneral and specific purposes of the Code
provided under Section 101.1(b) in that, as designed, the Project would contribute to the character-
and stability of the neighborhood and would constitute a beneficial development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City. o ' :

SAN FRANCISCD
PLANNING
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DECISION

That based upon the Record, the submissions by the Applicant, the staff of the Department and other
interested parties, the oral testimony presented to this Comumission at the public hearings, and all other
-written materjals submitted by all parties, the Commission hereby APPROVES Cond.lhona.l Use
Application No. 2013.0477C. subject to the following conditions attached herefo as “EXHIBIT A" in
general conformance with plans on file, dated May 30, 2013, and stamped “EXHIBIT B”, wl'uch is
incorporated herein by reference as - though fully set forth.

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggrieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days after the date of this Motion No.
18971 The effective date of this Motion shall be the date of this Motion if not appealed (After the 30- '
day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the
Board of Supervisors. For further information; please contact the Board of Supervisors at (415) 554-
5184, City Hall, Room 244 1Dr. _Ca.rlton B. Goodlett Place, San Francisco, CA 94102

1 hereby certify that the Planning Commission ADOFPTED the foregoing Motion on July 11, 2013.

Jonas P.Ionin -

Achng Con:umss:on Secretary

AYES: Commissioners Antonini, Borden, Fong, Moore, and Wu
NAYS: ' Comumissioner Sugﬁya

ABSENT: Commissioner Hillis

ADOPTED:  July11, 2013

T e 1800 9



Motion No. 18921 - : - CASE NO. 2013.0477 C
July 11,2013 . _ _ 435437 Potrero Aveniie

EXHIBITA
AUTHORIZATION | |
This authorization is for a conditional use to allow approximately 10,000 gross square feet of Internet -
Services Exchange on the entirety of both floors of the existing two-story building located at 435-437 _
) Potrero Avenue, Block 3972, and Yot 22, pursuant fo Planning Code Section(s) 175.1, 227(1), 303, and

. 303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No, 2013.0477C and.
* subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under -
Motion No. 18921. This authorization and the conditions contained herein run with the property and not o
with a particilar Project Sponsor, business, or operator.’ o : - ' .

RECORDATION OF CONDITIONS OF APPROVAL

Prior to the issuance of the building permit or commencement of use for -the Project the ,ZBning
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Francisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein ‘and reviewed and approved by the Planning
Commission on Jualy 11, 2013 under Motion No 18921 ' '

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exhibit A’ of this Planning Commission Motion No. 18921 shall be
repfoduced on the Tndex Sheet of construction plans submitted ‘with the Site or Building permit .
application for the Project. The Index Sheet of the construction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications. ) ) .

' -SEVERABILITY : _ _ _ _
The Project shall comply with all applicable City codes and requirements. If any clause, sentence, section
or any part of these conditions of approval is for any reason held to be invalid, such invalidity shall not~
affect or impair other remaining dauses, sentences, or sections of these conditions. This decision cén_veys
no right to construct, or to receive a building permit. “Project Sponsor” shall include any subsequent
‘responsible party. - : ' ' e

CHANGES AND MODIFICATIONS.

' Changes to the approved plans may be approved administratively by the Zoning Administrator.
Significant changes and. modifications of conditions shall require Planning Commission approval of a
new Conditional Use authorization. : o '

s
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Conditions of Approval, Compllance Momtonng, and Reportmg
PERFORMANCE ,

L

Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a
‘Building Permit or Site Permit to construct the project and/or commence the approved use within
this three-year period. o
For information about compliance, contact Code Enforcement, lemmg Depn.rtment at 415-575-6863,
wuw.sf-planning.org.

Expiration and Renewal. Should a Building or Site Permit be sought after the three (3) year
period has lapsed, the. project sponsor must seek a renewal of this Authorization by filing an
application for an amendment to the original Authorization or a new application for
Authorization. Should the project sponsor decline to so file, and decline to withdraw the permit
application, the Commission shall conduct a public hearing i in order to consider the revocation of
the Authorization. Should the Commission not revoke:- the Authorization following the closure of
the public hearing, the Commission shall determine the extension of time for the continued
-validity of the Authorization. ’ ‘

For information about complmnce contact Code Enfurcement Planming Department at 415-575-6863,

wuww.sf-planniig.org.

Diligent pursuit. Once a site or Building Permit has been issued, construction must comtnerce
within the timeframe required by the Department of Building Inspection and be continued

- diligently to completior. Failure to do so shall be grounds for the Commission to consider

revoking the approval if more than three (3) years have passed smce this Authorization was

approved.
For information about carrzplumce, contact Code Enfarczment Pl:znmng Department at 415-575-6863,

-, wunp.sf-planning.org.

Extension. All time limits in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or a Jegal challenge and only by the length of time for w}uch such public agency, appeal or
challenge has caused delay.. ’
For information about compliance, contact Code Enjbrcment Planring Deparlment at 415 575- 6863
wuw.sf-plamming.org.

Conformity with Current Law. No application for Bﬁﬂding Permit, Site Permit, or other

" entitlement shall be approved unless it complies with all applicable provisions of City Codes in

effect at the time of such approval. For mformation about compliance, contact Code Enforcement,
Planning Department at 415-575-6863, wunp.sf-planning.org.

DESIGN — COMPLIANCE AT PLAN STAGE

6.

Rooftop Mechanical Equipment. Pursuant to Planning Céde 141, the Project éponsor shall
submit a roof plan to the Planning Department prior to Planning approval of the building permit .

SAN FRANGISED : _ : ‘ ' 1802 _ ’ . 1
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application. Rooftop mechanical equiément, if any is proposed as part of the Project, is required
to be screened so as 'not to be visible from any point at or below the roof level of the subject
- building. - Lo :
- For information about compliance, contact the Cuse' Planner, Planming Department at 415-558-6378,
- www.sfplanning.org. : : ' T '

PROVISIONS

7. Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formetly Chapter 38
- of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
(TIDF) as required by and based on drawings submitted ‘with the Building Permit Application. -
"Prior to the issuance of a tempdfaﬁ certificate of -occupancy, the Project Sponsor shall provide |
the Planning Director with certification that the fee has been paid. -
For information about conpliance, contact the Case Planmer, Planning Department at 415-558-6378,
ww. sfplanning.org. ' ' : ‘ o

. MONITORING

. 8. Reporting. As Jong as the usé remains an Internet Services Exchange, the project sponsor shall -

* submit to the Planning Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written annual
. report to the Department of Environment and the Planning Department which shall state: {a) the

annual energy cbnsumpﬁon and fuel consumption of all teniants and occupants of the Internet
. Services Exchange; (b) the number of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
- compliance with all applicable loczl, regional, state and federal permits, regulations and laws;

and (d) such other information as the Planning Commission may require, , . .
For tformation about complizrice, contact Code Enforcement, Planning Department af 415-575-6863,

wwo.sf-plamiine.ore.

9. Enforcement, Violation of any of the Plarmiﬁg Department conditions of approval contained in
this Motion or of any other provisions of Plarming Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalties set forth under Planning Code

- Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to
other city departments and agencies for appropriate enforcement action under their jurisdiction.
For information about compliance, contact Code Enforcement, Planming Department at 415-575-6863,
wwuisf—_planningo;g. - . .

10. Revocation due to Violation of Conditions. Should implementation of this Project result in -
. complaints from: interested property owners, residents, or commercial lessees which are not
resolved by the Project Sponsor and found to be in violation of the: Planning Code and/or the
specific conditions of approval for the Project as set forth in Exhibit A of this Motion, the Zoning
. Admihistfator_ shall refer such complaints to the Commission, after which it may hold a public
hearing on the matter to consider revocation of this authorization, ‘

mmu-um ) . 1803 . 12
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For mfannahon about compliance, contact Code Enfon:ement Plannmg Department at 415—575—6863

www.sf- Ul(mnmg ore.

OPERATION

11

Noise Control The premises shall be adequately soundproofed or insulated for noise and
operated so that fixed-source equipment noise shall not exceed the decibel levels specxﬁed n the

~ San Frandsco Noise Control Ordinance.

12.

For information about compliance with the fixed mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptzzble noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 252-3800, wuw.sfdph.org. '

Vibration. The Project Sponsor shall attempt to reduce vibration from equipment within the

' ‘building and on the roof through repair, retrofit, or replacement of the equipment.

13.

14.

15.

16.

For information about compliance, contact Code Enfurczment Plannirig Department at 415;575—6863
www. sf-planning.org.

Backup Generator Operation. The Project Sponsor shall attempt to reduce the emissions of the
backup generator, such as use of biofuels instead of diesel fuel to operate the backup generator.
For information about compliance, contact Code Enjbrcement Planming Department at 415-575-6863,

wuwnp.sfplanning.or . . o

Sidewalk Maintenance. The Project Sponsor shall maintain the main. entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Department of Public Works Streets and Sidewalk Maintenance Standards. .
For information about compliance, contact Bureau of Street Use and Mapping, Depariment of Public

Works, 415-695-2017, http//sfdpw org. :

Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Pro]ect Sponsor shall appoint a community laison officer to
deal with the issues of concem to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with- written notice of the name, business
address, and telephone number of the community liaison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community liaison shall
report to the Zoning Administrator what i issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor.

For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

www.sf- ltmnin 019,

Six-Month Report. The Pro]ect Sponsor shall report back to the Planning Commission
approximately six months after occupancy of the building. The report shali focus on the
operation of the building during that time, especially regarding the generation of noise and
emissions from the backup generator and other equipment.

For information about complumce contact Code Enforcement, leznzng Department at 415-575-6863,
www.sf-planning.org.
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_Executlve Summary

* {850 Mission St

Conditional Use . L Suledod
R . ‘ . Ban Fremeisen,
HEARING DATE: JULY 11, 2013 | CABH0%4TD
o ’ " Recepfion; _
Date: July 3, 2013 . . ‘ 4’15-553.537? .
Case No.: 2013.0477C L ' " Fac ‘
 Project Address:  435-437 Potrero Avenue : . 415.558.6409
Zoning: ' UMU (Urban Mixed Use) District o : " Paing
. 58—XHﬂghtandBu1kDLsh1ct o I
Block/Lot: 39740022 - : . 4155586377

Project Sponsor:  Industry Capital Internet Infrastructure, LLC
1 Sansome Street, 15% Floor
San Francisco, CA 94104
Staff Contact:-  Corey Teagne — (415) 575-9081 -
: " coreyteague@sfgov.org
Recommendation:  Approval with Conditions

. PROJECT DESCRIPTION

The applicant proposes to establish an Internet Services Exchange (ISE) to occupy the entire building of -
approximately 10,000 square feet through the Eastern Neighborhoods Legitimization program. No

. changes to the exterior of the building are proposed except for some additional screening for the existing
rooftop mechanical equipment. In contrast to larger ISEs, this pro]ed:’ s small scale, local ownership, and
central location will allow it to prov:de services to sma]ler users and businesses w1thm the City

SITE DESCRIPTION AND PRESENT USE

The project is located on the east side of Potrero Avenue between 17* and Manposa Streets. The property
is located within the UMU(Urban Mixed Use) District with a 58-X height and bulk district The
irregularty sh.aped parcel is nearly 5,000 square feet and contzins an approximately 10,000 square foot,’
two-story building that was built in 1950 and the building was occupied as an Internet Services Fxchange
from 2000 to 2010 (most rect-mﬂy db.a Astmmd Networks)

. SURROUNDiNG PROPERTIES AND NEIGHBORHOOD

The project site is Jocated in an area where the commerdal nature of Showplace Square and lower Potrero
begins to transition towards a mix of uses, inclnding residential. As sudh, it is sirrounded by amixof

" building types and. sizes, and a mix of land uses. The subject property is located in a dluster of UMU
zoning that also borders RH-2 (along Utah Street) and PDR-1-G. Land uses on the subject block include a
gas sfation, art studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Averue). Other nearby landmarks include Franklin Square, the Potrero
Shopping Center, and the Soka Gakkai International of America Buddhist Center. :

M.sfplanhing,org .
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D) ENVIRONMENTAL REVIEW o

/

The Project is exempt from the California Environmental Quality Act (“CEQA™) as a Class 1 categorical
exemption '

HEARING NOTIFICATION

This project was originally scheduled and noticed for a public hearing on June 13, 2013. It was continued
to ]uly 11™ because the notification poster on site was tom down and not replaced in a reasonable amount
of time. The poster was replaced and advertised the new heanng date of ]uly 11,2013.

Classified News Ad 20 days May 24,2013 May 22,2013 22 days

Posted Notice, 20 days May 24, 2013 May 24,2013 | 20days

Mailed Notice | 20days May 24,2013 |- May23,2013 21 days
PUBLIC COMMENT -

- The Depar.tment 'did not receive any comments from the project explicitly supporting or
opposing the project. However, several neighbors did express concerns about specific aspects of
the project that were generally related to the operation of the backup generator.

- ISSUES AND OTHER CONSIDERATIONS

= On June 4, 2013, the Zoning Administrator determined that the entire building is éligible to be
legitimized as an ISE pursuant to Planning Code Section 179.1 because it had been used as an ISE
from 2000 to 2010, and the building has not been used for any other use since 2010.

* A consultant is currently conducting a noise analysis for this building. The building’s rooftop
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
ambient at any point outside of the property plane) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). -

' REQUIRED COMMISSION ACTION

In-order for the proposed ISE to be approved, the Comnussmn must grant conditional use aufhonzahon
to allow the ISE under the site’s previous M-1 Zoning District, pursuant to Planhing Code Sections 179.1,
227(r), 303, and 303(h)

BASIS FOR RECOMMENDATiON

* The exdsting building was used as an ISE from 2000 to 2010 without any formal complaints from
the community. '

sumﬂm . - . ‘ . . . 2
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' Executive Summary - " - -~ . .- CASENO.2013.0477C
_ Hearing Date: July 11,2013 : 435437 Potrero Avenue -

»  The project will provide needed supportwe technical services for businesses that are Iocaimg or
gIowmg in the City. -

. The pro]ect is consistent with the Planmng Code, Missmn Area Plan, and the General Plan
overall

| RECOMMENDATION: Approval with Conditions

Attachments: -
. Parcel Map
Sanborn I\{ap
Aexial Pho tographs
Site Photo. -
Zoning Map
Draft Motion
Sponsor Submittal
’ -Project Narrative
"-Reduced Size Plans

CT: G:ADocuments\C2012435 Potrero Ave\Executive Summeary.doc
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SAN FRANCISCO |
PLANNING DEPARTMIENT

Subject fo: (Select anly if applicable) . o 1550 Missiog 5L
[0 Affordable Housing (Sec. 415) ) O First Source Hiring (Admin. que) . Stite 400
O Jobs Housing Linkage Program (Sec. 41 3) O Child Care Requirement (Sec., 414) - San Franeisco,
) : GA 84103-2479
O Dowrtown Park Fee (Sec. 412) . O Other (TIDF - Sec. 411) o
' Receplion:
415558.6378
- / ° L L] - - 'b Fax
Planning Commission Draft Motion 4155586408
HEARING DATE: JULY 11,2013 . Piatining
 Indormation;
e _ 4155586377
Date: July 3,2013
Case No.: 2013.00477 C
Project Address:  435-437 Potrero Avenue
Zoning: UMU (Urban Mixed Use) District
_ ~ 58-X Height and Bulk District
Block/Lot: 3974/022 " .
Project Sponsor: - Industry Capital Internet Infrastructure, LLC
' " 1Sansome Street, 15 Floor

San Frandisco, CA 94104
. Staff Comtact: Corey Teagne — (415) 575-9081

corex.teagge@sfgov. org

ADOPTING FINDINGS RELATING TO. THE AFPROVAL OF CONDITIONAL. USE
AUTHORIZATION PURSUANT TO PLANNING CODE SECTIONS 179.1, 227(R), 303, AND 303(H),
TO ALLOW  AFPROXIMATELY 10,000 GROSS SQUARE FEET OF INTERNET SERVICES
EXCHANGE ON THE ENTIRETY OF BOTH FLOORS OF THE EXISTING TWO-STORY BUILDING
WITHIN A UMU (URBAN MIXED USE) ZONING DISTRICT AND 58-X HEIGHT AND BUILK
DISTRICT. - -
PREAMBLE - - -

On April 18, 2013, David Silverman, on behalf of Industry Capital Intermet Infrastructure, LLC
(hereinafter “Project Sponsor”), filed an application with the Planning Department (hereinafter
“Department”) for Conditional Use Authorization under Planning Code Sections 179.1, 227 (1), 303, and
303(h), to allow approximately 10,000 gross square feet of Internet Services Exchange on the entirety of
both floors of the existing two-story building within a UMU (Urban Mixed Use) Zoning District and 58X
Height and Bulk District. . ' ~

- On ]ﬁly 11, 2013, the San Frandisco Hinning Commission (hereinafter “Commission”) conducted a duly
noticed public hearing at a regularly scheduled meeting on Conditional Use Application No. 2013.0477C.

W\A'Nv.sfplanhing.org
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DraftMotion = o R | CASE NO.2013.0477C
July 11, 2013 ) : 435-437 Pofrero Avenue

- The Project is exempt from the California Environmental Quality Act ("CEQA") as a Class 1 categorical '
exemptior. Co - ' -

- The Commission has heard and considered the testimony presented to it at the public hearing and has’
. further considered written materials and oral testimony presented on behalf of the applicant, Department
" staff, and other interested parties. o . : :

. MOVED, that the Commission hereby -authorizes the Conditional Use requés'ted in Application No.
2013.0477C, subject to the ‘conditions contained in “EXHIBIT A” of this motion, based on the following
- FINDINGS '

-Having reviewed the materials identified in the préamble above, and having heard all testimony and
argoments, this Commission finds, concludes, and determines as follows: ' .

1. The above recitals are accurate and conistitute findings of this Commission.

2. Site Desciption and Present Use. The project is located on the east side of Potrero Averme

" between 17th and Mariposa Streets. The property is located within the UMU (Urban Mixed Use)

- District with a 58-X height and bulk district. The irregularly shaped parcel is nearly 5,000 .square

feet and contains an approximately 10,000 square foot, two-story building that was built in, 1950

and the building was occupied as an Internet Services Exchange from 2000 to 2010 (most recently
d.b.a. Astound Networks). o ' ' : '

3. Surrounding Properties and Neighborficod. The project sife is located in an area where the
commercial nature of Showplace Square and lower Potrero begins to transition towards a mix of
- uses, inchuding residential As such, it is surrounded by a mix of building types and sizes, and a
mix of land uses. The subject property is located in a cluster of UMU zoring that also borders .
REL-2 (along Utah Street) and PDR-1-G. Land uses on the subject block indude a gas station, art -
studio, auto repair shop, residential buildings, and a vacant lot proposed for residential
development (480 Potrero Avenue). Other nearby landmarks indude Franklin Square, the Potrero
Shopping Centet, and the Soka Galdai International of America Buddhist Center, '

4. Project Description. The applicant proposes to establish an Internet Services Exchange (ISE) to
occupy the entire building of approximately 10,000 square feet through the Eastern
Neighborhoods Legitimization program. No changes to the exterior of the building are proposed
except for some additional screening for the existing rooftop mechanical equipment. In contrast
to larger ISEs, this project’s small scale, local ownetship, and central Jocation will allow it to .

 provide services to smaller users and businesses within the City. o

5. Public Comment. The Department did not receive any comments from the project explicitly
supporting or opposing the project. However, several neighbors did express concerns about
spedific aspects of the project that were generally related to the operation -of the backup

- generator. : ' : t
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6. Planning Code Compliance: The Commission finds that the Project is consistent with the
relevant provisions of the Planning Code in the following manner:

A. Legitimization. Planning Code Section 179.1 established a time-limited program wherein

existing uses in the Eastern Neighborhoods plan area that have operated without the benefit
of required permits may seek those permits. Uses that could be "legitimized" under this
Section are those uses which, under the current provisions of this Code and w1thout this
Section, could not otherwise seek the required permits.

The proposed Internet Services Exchange (ISE) oﬁginaﬂy occupied the subject building in 2000. The
subject property was zoned M-1 at that time, which permitted ISEs with a Conditiond Use
Authorization. The Zoning Administrator issued a Letter of Legitimization on June 4, 2013 for this
project staiirzg thai the approximately 10,000 gross square feet of Infernet Services Exchange
occupying the entire existing building is eligible to be approved as a legal nonconforming use pursuant

- to Planning Code section 179.1. As such, the project is now seeking a Conditional Use Authorization

under the provisions of the properties former M-1 zoning.

7. Plarining Code Section 303 esiabﬁshes criteria for the Planning Commission to consider when
- reviewing applications for Conditional Use approval On balance, the project does comply w1th
said criteria in that

A, The proposed new uses and building, at the size and intensity contemplated and at the

SAK FRANCISCOD  ~ X
PLANNING DEPARTIENT

+ proposed location, will provide a development that is necessary or desirable, and compatl'ble
with, the neighborhood or the community. .

The proposed Internet. Services Exchange has already existed at the site for. more than ten years
without any reported complaints from surrounding businesses or residents. The low-intensity nature
of the use, along with its relatively small size and scale, make it compatible with the existing mixed use

. surroundings. Additionally, the use provides a locally-owned, small-scale Upiwn for small busmzsses

within the City for data and information storage.

The proposed project will not be detrimental to the health, safety, convenience or general
welfare of persons residing or working in the vicinity. There are no features of the project
that could be detrimental to the health, safety or convenience of those resmdmg or working
the area, in that .

" Nature of proposed site, including its size and shape, and the proposed size, shape and
an‘angement of struchures;

The existing buzldin g is two stories and approximately 30 feet kigh. It was originally built in 1950 |

and is representative of the size and scale of b'uildmgs in the area. The project would not enlarge or
© reduce the stze of the buildmg

1816
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iv.

‘CASE NO. 2013.0477C _
435437 Potrero Avenue

The accessxbihty and traffic pa’cte:ms for persons and vehldes, Ehe type and volume. of
such traffic, and the adequacy of proposed off-street parking and loadmg,

Thenahtrzqfthepro]ecfzssudt that very htﬂeimﬁcwﬂl begeneratedbecmzsedzsnatatypzml

* commercial use where customers come to the place of business to receive @ service or purchase a

good. Additionally, only two to four workers will be present at g time, mzdtherezsatmo—sp
tandem parking gurage n f:h.e building. 'Ihzrq‘br the project will not create issues for traffic or
parking. . : ' o

The safeguards afforded fo prevent noxious-or of:fenswe emissions such as noise, glare,

dust. and odor;

The azsfmg HVAC equzpment consists ofszoen ﬁm units that will conply with the Srm Francisco
Noise Ordinance the equzpmznt and does not emit any dust or odors. The backup generator will
onky be used ﬁJr testing and in emergencies like power outagzs '

Treatment given, as appropriate, to such aspecfs as landscapmg, screening, open spaces,
parlqng and load.mg areas, service areas, hghtmg and signs;

The existing buﬂdmg covers the entire site and includes no open spuce or hmdscaped areas. All
lzghi-mg and signing will meet Plannzng Code requwemznfs .

C That the use as proposed will comply with the apphcable provmons of the Planmng Code
and wﬂl not adverse.ly affect the Getietal Plar.

The Pro]ecf complies with all relevant’ rzqmranents and standards of the Pla:rzmng Code and
canszstent with objectives and policies of the General Plan as de.ﬁu'led below.

D. That the use as proposed would provide development ﬂxat is in conformity with the purpose
of the applicable Naghborhood Commerdial District.

The project is not located within 2 Neighborhood Cmmem'azbism

t.

8 Planmng Code Section 303(h) establishes additional criteria for the Planning Commlssmn to
consider when reviewing applications for Conditional Use. Approval of Internet Services '
Exchanges. On balance, the project does comply with said cnteua in that

a-

BXX FEANTISDD
PLANMNING

The intensity of the use at tl'us locahon and in the surroundmg neighborhood is not-siich
that allowing the use will likely foreclose the Jocation of other needed naghborhood—
servmg uses in &1e area;

Theusehasalammtazsdymihascxzstadmﬂwbuﬂdzngformarethmtenymmﬂ:nohawn
negative  impacts. Addlﬁamlly thz existing buﬂdmg is not currently dszgned to easﬂy
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accommodale a more active commercial use, and therefore is suitable for an Internet Services
Exchange. :

b. The building in which the use is located is desi gned in discrete elements, which respect
the scale of development in adjacent blocks, particularly any existing residential uses;

The existing building is two stories and approximately 30 fect high. It was originally built in 1950
and is representative of the size and scale of bufldmgs in the area. The project wauld not enlarge or
reduce the size of the buﬂdzng

¢ Rooftop equipment on the building in which the use is located is screened appropriatély;

The project is required 1o provide a.dequate screening of rooftop equzpment pursuant to Planning
Code Section 141 and Condition of Approoal No. 6 in this motion.

d. The back—up power system for the proposed use will comply with all appliéable federal
. state, regional and local air pollutibn controls;

The existing backup generator complies with all relevant controls and is permitted by the Bay
Area Air:Quality Management Districl (Permif No. 2;[731). .

e. leed-sou.rce equipment noise does not exceed. the deabe_l levels specified in the San
. Frandsco Noise Control Ordinance; -

A consultant is cum:ntly conducting a noise analysis for this buildmg The buﬂdmg s rooftap
mechanical equipment will be altered and/or replaced to ensure compliance with maximum noise
levels permitted for commercial and industrial buildings (no more than eight dBA above the local
amibient at any point outside of the property plune) in the San Francisco Noise Ordinance (Section
2909 of the San Francisco Police Code). This requirement is also listed as Condition of Approval
No. 11 of this motion. :

£ The building is designed to minimize energy consumption, such as through the use of
energy—ef:ﬁctent technology, including without limitation, heating, ventilating and air
conditioning systems, lighting controls, natural ventilation and recapturing waste heat,
and as such commerdially available technology evolves;

The existing equipment at the site is fully operable. However, the project will also use the
Jfollowing energy saving technigues to reduce the total power consumption of the building:
1). Energy efficient Toshiba G90000 UPS systems to increase the efficiency of the current

‘uninterruptible power system ﬁ'ﬂm 80 percent efficiency. to 96.5 percent efficiency.

SAN FRANCISED : ‘ o 5
PLAHNING DEPARTMENT
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2) Cold isle containment, whick can reduce the pawer'assocﬂzéed with mechanicgl -oool_ing by
. 25 tv 30 percent. . o " :
3) Air-side economization, whick can reduce the cooling power consumption by an
 estimated 50 fo 60 percent. : oo
g The projéct sponsor has examined: the feasibility of supplying and, to the extert feasible,
will supply all or a portion of the building's power needs throngh on-site power
generation, such as through the use of fuel cells or co-generation; ‘ ' ’
" The project sponsor studied the feasﬂnlzty of using on-site Co-generation and Juel cells However,
due to the limited ot size, such power generation is not possible. co .

h. The project spons'or ‘shall have submitted ‘design capacity and projected power use of the
- building as part of the conditional use applicatior; : ' )
The building is served by PGSE with 2 1.0 mega volt ampere ( “MVA") dedicated underground
) feed transformer that is Iocaied inside the building. This translaies into g serviced capacity of

. appraximately 800KW of power per hour. Using a vacancy factor estimate of 7.5 percent, the
- projected maximum ammual energy use is 6,500,000 KWh per year, or 540,000kWh per month.

The following table provides projected monthly eriergy use per year as the building is lensed up

over time: -
Power Use per Month 2013 - 2014 2015 . 2016
- Total Capacity (KWh) - 36000 | 216,000 360,000 540,000

9, General Plan Compliance. The Project is, on balan-ce, consistent with ﬂle.foﬁawirig Objectives
gnd Polidies of the Generﬂ Plan: . - . '

. COMMERCE AND INDUSTRY .
Obj ecﬁv_es- and Policies
OBJECTIVE :

MANAGE ECONOMIC GROWTH AND CHANGE TO ENSURE ENHANCEMENT OF THE
TOTAL CITY LIVING AND WORKINIG ENVIRONMENT. . - :

Policy 1.1: . . _ o
. Encourage development which provides substantial net benefits and minimizes undesirable
.consequences. Discourage development that has substantial undesirable consequences . that
cannot be mitigated, - . -

- The project will pmmded a miich needed support service for other businesses within the City withowut
" producing undesirable conseguences. ' ’
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OBJECTIVE 3:
PROVIDE EXPANDED EMPLOYMENT OPPORTUNITIES FOR CITY RESIDENTS,
PARTICULARLY THE UNEMPLOYED AND ECONOMICALLY DISADVANTAGED.

. Policy 3.4

Assist newly emerging economic activities.
OBJECTIVE £

IMPROVE THE VIABILITY OF EXISTING INDUSTRY N THE CTY AND THE
ATTRACTIVENESS OF THE CITY AS A LOCATION FOR NEW INDUSTRY. -

Policy 4.1:
Maintain and enhance a favorable business climate in the dity.

Policy 4.2:
Promote and attract those economic achivities with potentxa.l benefit to the C1ty

The project wﬂI provided a much needed support service for other b-usmesses to Iocate and grow within the
City, espeaally businesses with technologwal support needs. '

Pme_ng Code Section 101.1(b) establishes eight priority plarining’ policies and requrires review

10.
of permits for' consistency with said policies: On balance, the project does comply with said
polides in that .
A. That existing neighborhood-serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of stich businesses be enhanced. . -
The proposal will not remove or otherurise impact amy existing neiéhborhood—serning retail uses in the
area. ’ ‘
- B. That existing housing and neighborhood character be conserved and protected in order to
preserve the cuttural and economic diversity of our neighborhoods. -
The proposed use has existed within the subject buﬂdmg stnce 2000 (including periods of Mcancy)
" Continuing the use at this location will not zmpm:t existing hausmg or neighborhood character.
C. That the Gity's supply of affordable housing be preserved and enthanced,
No housing is created or removed as'part of this projcct.
D. That commuter traffic not impede MUNI trans1t service or overbu:rden our streets or
neighboerhood parking. .
SAX FRANCIEGD : ' o : 7
PLANMING DEPARTMENT
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 The nature of the project is such that very Tittle traffic zmH be generated because it is not a typical

commercial use where customers come to the place of business to receive a service or purchase a good.
Additionally, only two to four workers will be present at a time, and there is a two-space tandem
parking garage in the bul'ldmg Therefore, the pra]ect will not create issues for traffic, parking, or
MLUNL - N -

That a le&ISE economic base be mamizmed by protecting our industrial and servica sectors
from displacement due to commerdal office development, and that future opporhmmes for-
resident employment and ownership in these sectors be enhanced. '

The Pra]ect will not displace tzny service or mdushy esz‘ablzsinnznt but will mstead preserve and
industrial service that has existed af this site since 2000.

THat the City achleve the greatest possible prepa.redws to protect against 1 m;u.ry and loss of
life in an earthquake. '

. The project inchudes no significant changes to the existing building,

That Iandma.rks and historic bujldings be'preserved.

The subject building was dztemzmed to nof bea hzstonc resource by the Showplace SqwmefNarl:heast

- Mission Hxstanc Survey.

That our parks and opent space and their access to sunhght and wstas be protected from
development. .

Thepm]ectmﬂhmenampacfan existing parks and open spaces

11. The Project is consistent with and wonld promote the general and specific purposes of the Code
prowded under Section 101.1(b) in that, as designed, the Project would contribute to the character
and stabﬂlty of the neighborhood and would constitute a beneﬁaal development.

12. The Commission hereby finds that approval of the Conditional Use authorization would promote
the health, safety and welfare of the City. ’ i

" SMR EBANTISCD
PLANN
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DECISION

That based upon the Record, the submissions by the Appiicant, the staff of the Department and other
interested parties, the oral testimony presented to this Commission at the public hearings, and all other
written materials submitted by all parties, the Commission hereby APPROVES Conditional Use
Application No. 2013.0477C subject to the following conditions attached hereto as “EXHIBIT A" in
genéral conformance with plans-on file, dated May 30, 2013, and stamped “EXHIBIT B”, which is
Incorporated herein by reference as though fully set forth. - - "

APPEAL AND EFFECTIVE DATE OF MOTION: Any aggiieved person may appeal this Conditional
Use Authorization to the Board of Supervisors within thirty (30) days affer the date of this Motion No.
- X000 The effective date of this Motion shall be the date of this Motion if not appealed (A fter the 30-
_ day period has expired) OR the date of the decision of the Board of Supervisors if appealed to the

-Board of Supervisors. For further information, pléase contact the Board of Supervisors at (415) 554--
5184, City Hall, Room 244, 1 Dr. Carlfon B. Goodlett Place, San Frapci_sco, CA 94102,

I héreby certify that the Plarming Commission ADOPTED the foregoing Motion on July 13, 2013.

Jonas P, Ionin
Acting Comnﬁ_ssion Secretary

AYES:
NAYS:
- ABSENT:

ADOFPTED:  July 11,2013

SAN FRANCISED : o 8
FLANNING DEPARTMENT
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) EXH'IBIT.A |
~ AUTHORIZATION '

This authonzatlon is for a conditional use o allow appronmately 10,000 gross square feet of Intemet
Services Exchange on the entirety of both floors of the existing two-story building located at 435437
" Potrero Avenue, Block 3972, and Lot 22, pursuznt to Planning Code Section(s) 179.1, 227(x), 303, and
303(h) within the UMU District and a 58-X Height and Bulk District; in general conformance with plans,
dated May 30, 2013, and stamped “EXHIBIT B” included in the docket for Case No. 2013.0477C and
 subject to conditions of approval reviewed and approved by the Commission on July 11, 2013 under
~ Motion No. X000GOC This authorization and the conditions contained herein run with the property and
not w1th a particular Project Sponsor, business, or operator. '

 RECORDATION OF CONDITIONS OF APPROVAL

Prior to {he issuance of the building perrmt or .commencement of use for the Pro]ect the Zomng'
Administrator shall approve and order the recordation of a Notice in the Official Records of the Recorder
of the City and County of San Frandisco for the subject property. This Notice shall state that the project is
subject to the conditions of approval contained herein and reviewed and- approved by the Planning
Commlssmn on July 11, 2013 under Motian No X00000C

PRINTING OF CONDITIONS OF APPROVAL ON PLANS

The conditions of approval under the Exhibit A’ of this Plarming Commission Motion No. Y0000 shall .
- be reprodnced on the Index Sheet of construction plans submitted with the Site or Bisilding permit .

‘application for the Project. The Index Sheet of the constrnction plans shall reference to the Conditional
Use authorization and any subsequent amendments or modifications.

SEVERABILITY ‘ .

The Project-shall comply with all applimnle City codes and requirements, If any clause, sentence, section
or anty part of these conditions of approval is for any reason held to be invalid, such invalidity shall not -
affect or impair other remaining clauses, sentences, or sections of these conditions. This dedision conveys
no right to comstruct, or to recejve a buﬂd.mg permit. “Project Sponsor" sha]l mdude any subsequent .

: responsible party
CHANGES AND MODIFICATIQNS_

Changes to the approved plans - may be appn:ved administratively by the Zoning Administrator.
Significant changes and modifications of conditions shall require P]armmg Comnussmn approval of a
new Condmonal Use authorization.

SAN FRARCISCD o o . . 10
PLANNING DEPARTMERT _ - - 1t
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Conditions of Approval, Compliance, Monitoring, and Reporting
' PERFORMANCE- ‘ '

L Validity. The authorization and right vested by virtue of this action is valid for three (3) years
from the effective date of the Motion. The Department of Building Inspection shall have issued a .
Building Permit or Site Permit to constract the project and/or commence the approved use within
this three-year period. . g ,

For information about compliance, contact Code Enforcement, Planning Department at 415-575—6863,

ww.sf-planning.org.

\ .
2. Expiration and Renewal. Should a Building 6r Site Permit be sought after the three (3) year
period has lapsed, the project sponsor must seek a remewal of this Authorization by filing an
application for an amendment to the original Authorization or a new applicaton for
Authorization. Should the project sponsor decline to so file, and dedline to withdraw the permit
application, the Commission shall conduct a public hearing in order to consider the revocation of
the Authorization. Should the Commission not revoke the Authorization following the dosure of
the public hearing, the Commission shall determmine the extension of time for the continued
validity of the Authorization. . _
For ‘information about comipliance, contact Code .Enforcement, Planning Department at 415-575-6863,
wwro.sf-planning org. .

~ 3. Diligent pursuit. Once a site or Building Permit has been issued, construction must coﬁunence
within the timeframe required by the Department of Building Inspection and be. continued
diligently to completion. Failure to do so shall be grounds for the Commission to consider
revoking the approval if more than three (3) years have pa.ésed since this Authorization was

- approved. - - '
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,

wrow.sf-planning org. :

4. Extension. All time limits'in the preceding three paragraphs may be extended at the discretion of
the Zoning Administrator where implementation of the project is delayed by a public agency, an
appeal or alegal challenge and 6:01y by the length of time for which such pu'i)li&: agency, appeal or

challenge has caused delay. :
For information about compliance, contact Code Enforcement, Planning Department at 415-575-6863,
. wuw.sf-planming org. ' ' '

5. Conformity with Current Law. No application for Building Perfnit, Site Permit, or other
entitlement shall be approved unless it complies with all applicable provisions of City Codes in
effect at the time of such approval. For irformation about compliance, contact Code Enﬁrcemenf,
Planning Department at 415-575-6863, vww.sf-planning.org. '

DESIGN - COMPLIANCE AT PLAN STAGE

6. Rooftop Mechanical Equipment. Pursuant to Planning Code 141, the Project Sponsor shall
submit a roof plan to the Planning Department prior to Planning approval of the building permit

SAN FRARDISCD . ' . . ’ 11
PLANNING DEPARTMENT o
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'afpli'cation_ Rooftop mechanical equipment, if any is proposed as part of the Project, is requn-ed
to be screened so as ot to be visible from any point at or below the roof level of the subject -
building. - ’ '
For information about compliance, contact the Case Planner, Planming Department ot 415-558-6378,
www.sfplanning.org, - . . - _— -

" PROVISIONS

7. Transit Impact Development Fee. Pursuant to Planning Code Section 411 (formetly Chapter 38

- of the Administrative Code), the Project Sponsor shall pay the Transit Impact Development Fee
.(TIDF) as required by and based on drawings submitted with the Building Permit Application.
Prior to the issuance of a femporary certificate of occupancy, the Project Spomsor shall provide
the Plarming Director with certification that the fee Has been paid. ' ' _
For information about compliznce, contact. the Case Planner, Planning Department at 415-558-6378,
wuw.sf-plamning org. ' - -

MONITORING

8.. Reporting. Aslong as the use remains an Internet Services Exchange, the project sponsor shall -

' submit to the Plarming Department on an annual basis power use statements for the previous
twelve-month period as provided by all suppliers of utilities and shall submit a written anmual
report to the Department of Environment and the Planning Department which shall stater (a) the
annual energy consumption and fiel consmnpﬁon of all tenants and occupants of the Intemnet
Setvices Exchange; (b) the rumber of all diesel generators located at the site and the hours of
usage, including usage for testing purposes; (c) evidence that diesel generators at the site are in
compliance with all appicable local, -regional, state and federal permits, regulations and laws; -
and (d) such other information as the Plarming Commission may require. _
For information about complimnce, contact Coje Enforcement, Planning Depirtment at 415-575-6863,

- 9. Enforcement. Violation of any of the Plarming Department conditions of approval contained in
this Motion or of any other provisions of Planning Code applicable to this Project shall be subject
to the enforcement procedures and administrative penalfies set forth under Planning Code
Section 176 or Section 176.1. The Planning Department may also refer the violation complaints to.
other city departments and agencies for appropriate enforcement action under their jurdsdicbon,
For information about compliance, contuct Code Enforcement; Planning Department. at 415-575-6863,

wane. sf—gltzrming.org. .

10: Revocation- due to Violation of Conditions. Should implementation of this Project result in
- complaints from interested property owners, residents, or commerdal lessees which are not
resolved by the Project Sponsor and found to be in violation of the Planning Code and/or the

. specific conditions of approval for the Project as set forth in Exhibit-A of this Motion, the Zoning

' Administrator shall refer such. complaints to the Commission, after which it may hold a public -
hearing on the matter to consider revocation of this authorization. : -

SANFRANCISTD . ' - o .
PLANNING DEPARTRENT . . ] .12
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July 11,2013 . ‘ - . 435437 Potrero Avenue

For z'nfofmation about compliance, contact Code Enforecment, Plarzm'ng- Department at 415-575-6863,
mmxsf-vlﬂnfliﬂ?.@’g. : ‘ .

OPERATION

11. Noise ControL The premises shall be adequately soundproofed or insitlated for nojse and
operated so that fixed-source equipment noise shall not exceed the decibel levels specified in the
San Francisco Noise Control Ordinance. . C '
For information about compliance with the fived mechanical objects such as rooftop air conditioning,
restaurant ventilation systems, and motors and compressors with acceptable noise levels, contact the
Environmental Health Section, Department of Public Health at (415) 2523 800, wuwn.sfdph org.

12. Sidewalk Maintenance. The Project Sponsor shall maintain the main entrance to the building
and all sidewalks abutting the subject property in a clean and sanitary condition in compliance
with the Departmerit of Public Works Streets and Sidewalk Maintenance Standards.

For irformation about compliance, contact Bureay of Street Use and anpfng, Department of Public

Works, 415-695-2017, htﬁfg://sfdg*.qrg.

13. Community Liaison. Prior to issuance of a building permit to construct the project and
implement the approved use, the Project Sponsor shall appoint a.community liaison officer to
deal with the issues of concemn to owners and occupants of nearby properties. The Project
Sponsor shall provide the Zoning Administrator with written notice of the name, business
address, and telephone number of the comumunity Haison. Should the contact information change,
the Zoning Administrator shall be made aware of such change. The community Haison shall
report to the Zoning Administrator what Issues, if any, are of concern to the community and what
issues have not been resolved by the Project Sponsor. )

For information about compliance, contact Code Enforcement, Planning- Department af 415-575-6863,
uww. sfplanning.org. '

s Famc;scn N - ' 13
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. ',PRGJEGT SPONSOR’S SUBMITTAL -
- IN.SUPPORT OF CONDITIONAL USE APPLICAT]ON
| (Plannmg Code Sectmn 303(h}) : '

for |
PRE-EXISTING LEGITIMIZED INTERNET SERVICES USE AT

435-437 POTRERO AVENUE
(BLOCK3974 Lot 022)

.APPUCANT '
IMDUSTRY CAPITAL INTERNET lNFRASTRUCTURE LLC

PLANNING DEPARTMENT CASE NO.2013. 04770
HEARING DATE dJune 1 3 2&13 '

- Aifnmeys forAppHcant‘

REUBEN, JUNIUS & RDSE i

Ong Bush Street Suite 600, Sart Francisco,. CA- 94104
T91 NG (41 5) 567 9090 Fax No - {415) 399 -0480
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A.  INTRODUETION

'Ih 'Condatmnal Ilsc m’cena Brer set forfh in; Pla.ummg Code. Sections 303(c}aand 363(]1)_
Exishig: O i _conimucrl necd for fnrcmef ; ¥

B SITEINFORMATION
Bh-eetAtIdress . '435-437 Potterg Avennie

s . _ Tk Street and Waripiosa Sireet

Hetght/Bulk District:

Ottier Plaring Aveans Nitie

ParcdlAreaSirer 4996 squareoet.

Existinpliprovements; Tw i3ffucture improved veith electrical mdejherfnpgmdes
: " Tored g'Ini?:metS'crmoesuse

Exisfing Uge: - Internet: Services

Proposed Use: Cmmmxahen of existing Fiternet Servaccs Use

‘Buildting Height: 30 f6s

Gross Sghare Footager 10,000 squre foet
1

- 435437 Potrers Avenue.
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D..  DESCRIPTION OF THE BUILDING AND EXISTING USE

The building is Jocated on a rectangular Jot on the east side of Potrero Avenue between 1_7Ih
Street and Mariposa Streets. The Site is within the UMU Zoning District. Plans of the existing
building are atfached as Exhibit A, -

. The bitilding was. coristructed in 1950 and éiguiﬁcanﬂsrimprpygd in 2000 for use as an

Internet Services Center operated by RCN (which later became Astound Networks). The building

is fully equipped for this use. No changes to the exterior of the building are proposed, except for
additional screening on the roof to cover the existing mechanical equipment. -

In contrast to the larger Internet Services centers that are in existence in San Francisco, this

 ite is ideally suited to setve small customers in the City — much like a‘print shop or a similar light

industrial nse but with a 21% century application. In the City, there is ‘currently no independert

- provider of Interhet Service' dafa center except for Digital Realty, a, multi-billion dollar

development company, which owns. two large facilities at 365 Main Street and 200 Paul Street. ‘

The Property represents -2 local choice for the San Francisco, small business community. The
- building’s. central location is ideal for local businesses. Additionally, by continiing the existing
use with its infrastructure intact, the business will not require construction of a new facility.

. The Applicant will focus on local retail business customers whereas some. of thc.lilii'gcr-
facilities that have been built in the City are focused on much larger, wholesale cliénts. The size of

the facility is small compared to the others operating the City, The proximity of this facility to the

- city center will help attract and retain small businesses and start-up companies.

We expect this data center to promote further job growth in San Frantisco as the business
users will have a platform to grow their businesses with a local data center provider, which we
believe can provide & higher degree of service than the larger national and multi-national
platforms. . ' - ' :

_E. COMPLIANCE WITH SECTION 303 (CONDITIONAL USE) CRITERIA

Under Planoimg Code section. 303(c), the Pliniing Comimission shall approve the
application and anthorize a conditional 1ise if the facts presented establish the following:

1. Desirability and Compatibility of Project

Planning Code sectior 303(c) (1) requires that facts be established which demonstrate the
following: : )

‘That the proposed use or feature, at the size and intensity contemplated and at
the proposed location, will provide a development that is necessary or
desirable for, and compatible with, the neighborhood or the comimunity.

L !

‘The existing use is compatible with the neighborhood and the community. The-Applicant -

plans to use the existing building (built in 1950). No exterior changes are proposed except a
roof screen upprade. The height and scale of this building’ are in line with the adjacant

2

. _ o C 435437 Potrero Avenue
1\R%82\742401\PC Subtmittal - CU Application (435 Pobrero) 5-30-13.doc
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- _crgy Eiﬁtlencf.‘:-:_‘l fhiE hnipiicdt;
wauld ﬂﬁl&l’WlSe bc s;:read,out amnng officesand baséments,

\tany given fime there will Be4-6 péople: cmployed at:the: faclllty With 2-4- cmpioyees of
Cristorers Totatifg on: and ofEsite atanygiven hmc . ]

2 ;Eife,cﬁ,of.ﬂmjecmu-.ﬂs'alth; S—ai"em-Cﬁﬁvéﬁi’éﬁﬁé-ﬁi-'eéﬁ_é;ﬁﬁﬁéiﬁi%

Plannis}, Code:section 3D3(c)(2) requm:s that:facts be. estabhshcd which demonstrate-
ihe followmg'. .

Fie: it fftbapraposeds;te mcludlng s sz;e and é‘éape_, and:': :
thEPmPGSCd:SLze +shape: andmmgmantefthe"’ it '

1541 e putters foe piisoris il e g5, e
“afid wlumeofsucﬁkaﬂic ~atid-fhe: adequacy‘bf praposadﬁﬂ:' .
stl;sct parhng andloadmg )

®

| taffeimus

{e]  The Safcglmﬂs afforded 1t prevent noxious or oﬁ'enswcfmxssmn&
' Buch 2% hoise; glare, st and odar. .

-

3

e e e e o | 435-437 Potrero. Averie-
&ﬁ?‘ﬁzﬁmﬂ5‘!5@@5@@&??‘?@“@522@%'.5'3.9-1'13“'i ' .
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The HVAC equpment consisfs of seven fari unils that comply with
the San Francisco Noise Ordinance. The _HVAC equipiment does
not emit any dust or-odors.. The backup generator is located in the
basemént, and is used only in emergericies sﬂcﬁ as power: b‘zktagés

(d)  Treatment given, as appropriate; to such aspects as landseaping,
screening, open. spaces, parking and loadmg areas, service, areas,

lighting and signs. .

An awning will bé added 1o improve. the entrance. Roofiop
Screening will be upgraded. ,

3. Comnliance with the Geperal Plan

Plauning Code Sectmn 303((:)(3) reqmres that facts be established that demonstrate the -
. following:

That such use or feature as proposed will comply thh the apphcable pruv;smns of
this code and will not adversely affect the Master Plan. . -

The Project will affirmatively promote is consistent w1th, and will not adversely affect the
General Plan, as follows:

The objectives and pOhCIE:S of the. Commiérce Elernent of the ‘General Plan are basecl on -
the prcm;se that economic develgpment activities in San Francisco must be designed to achieve
economic v1tallty, among: other-things:

POLICY 4.11
Maintair an adequate supply of spdce apprapnate to the needs af lncuba:‘ar mdustnes

Smail, emcrgmg mdusines id the Clty, many utllmng new technologies, - are dependenit’ on
relatively inexpensive space accessible to prospectwe markets. Examples of these “incubator™
type industries iriclnde electronic.data processing firms, business services, apparel manufacturing
and design, crafts manufacturmg, etc: During the. early stages of developments, while markets
are being established, fixed costs such as rent and transporation must be kept at minimal [evels..
The South of Market area is curréntly sérving as a fufictional ared tontaining a sipply of such’
spaces needed by new businesses: The maintenance of a reservoir of such spaces, :-which can
fulfill these needs, 1s needed.

Econpmie Vitalify

The first goal is to maintain and expand a healthy, vital and diverse economy which will provide
jobs essential to; personal well-being and revennes to pay for the servmes essential to the quality
of life in the city. ‘ S ‘

4
E\R&22\742401\PC Submittal - CU Application (435 Potréro) 5-30-13.doc
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P@LICY F:1
E’ncaurage des:elqpme/zt wﬁzch prowdes substantial net beuef fs and; mmumzer undesirable
toir. Dzscauragz d‘evefopment BUTiCH fias substantial yndeszmble conseqmmes rat

| POLIEY Z) _
Seek to-refuive existiig: commercml arid diistizal aclivity. @id’ % a[tmrcf HEW sudi HCRVIT 15

© fhe C'lgz
POLICY 3:4 |
. A;-_;-m;zew[ymrgmgecanamc activiies..

POLICY 4T
ﬂfamfam and erfignee a 1 favorable. 5usmess clrmate inthe city.

© The ereafion and mmatcnancc of postive: Telanonshlp betwecn cﬂy goveminient and Emratr:
mdusiry 15 af] 1mportant factor foir many industriesin chmasmg to Stayy ormlocaie

f. IEOI\?IP NCE_WITH". A])DI'HONAL CONDIFIONAY; {RE
- {SECTION303(1]

_ 1 'Ehe Jn‘tensxty of the. us&at ﬂus locatmnan" ] L the stirhouin
: nn tsuch fhat hﬂoﬁmgﬂlemsewﬂl Iik:lgfureclos . thie ocaﬁ_ )G 1)
nelg“hborhnod-servmguses in fhea area.

Thc brilding s already wonsfucied and: has-been in use for more than 13 years: for
-+ Infermiet Service "'[Ise. We do not: anlimpatethat the mnrcntusamllprecludc ather uses i fhe.

arca.,

1)  Thie- buﬂdmg i whmhﬂle-use iy Tosated is designed . dlscréte""]*" hgiits, Which:
¥espeit flie seale of ﬂevelopment in adjacent blocks; particala Tyany i -4
rendenﬁal usEs, .7

- existing buildm :._~"thmthephysmal dmcnmn@andscale:nfﬂmsmoundmg; :
- néighborhood, mnd the dcsxgu anid: layotit. i consistent: with ‘the’ smomldmg for

-comereial buildifiz .4 onPo‘lIcro Avenue

3

e L 435-437 Potrera Avenus
LAR&227424D13PC Subrittal - CU Application (435 Foererg) $-36-13.dog :
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3) Rooftop equipment on tbe bmldmg in which the use is located is screened
appropnately

“The rooftop equipment i$ not visible from street level (see Exhibit B) The eqmpment
screen will be improved,

4) The baek-ﬁp pUower sjfstem for the proposed nse will comply with all-applicable -

federal state, regional and Iocal air pollution controls.

The building’s backup generaior comphes with and is permxtted by Bay Area Air Quality
Management District permit number 21731.

5) Fixed-source equipment noise does oo_t exceed the decibel levels specified in the
San Francisco Noise Control Ordinance.

The building’s air cooled fans located on the roof will comply with the ambient noise
“levels, by utilizing the following technolo g;es and methods to meet and exceed the noise control
Ordinance;

L Mufﬂers and Variable Frequency Drive fags and pumps

i Sound wall / noise absoxphon

6) The buildingis designied fo minimize energy consnmption, such as through the
use of energy-efficient technglogy, including without Timitation, heating,

ventilating and air conditioning systems, lighting controls, natural venhlahon'

and recapturing waste heat, and as such eommercxaﬂy available technology
-evolves : .

The equipment at the site is fimctioning well and can contmue to be used as 18. Howover

the Apphcant as part of its comimitment to energy efficiency, will deploy the fo]]owmg energy

saving technologles

i  Energy efficient Toshiba GI000 UPS systems increases. the eﬁimency of the.

current unmterrupuble power system from 80% efficiency to 96.5% {reduces
£nergy usdge).

ii.  Deployment of cold isle. containment, reducmg the power assocmted Wlth.

_mechamcal cooling by 25—30%

i | Deployment of air-side economlzanon will. reduce the cooling powcr
consumptxon by an estimated 50-60%

In apgregate, the above will roduce power consumpoon by approximately 45% relative fo-

the ex1stmg use.

_ 6
L\R&2\742401\PC Submittal - CU Application (435 Potrero) 5-30-13.doc
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8); Tlie Appll 1o a1l héve fubmifted design. capamty and prujec%ed powerme
of the- bnﬂdmg 48’ part of the condrhonal nse apphcatlon

ﬁot EXTE }800 KW. T.he fo]lomﬁg is thé cstxmaled powcr use ﬁr thebuﬂdmg

Tower E -.2'01.4 | ozs 0 sme
Use: ] ' 1. - ' ;

36000 | - 2168000 | 360,000 545,000

: m KWh L _

" Asacondifion.of appraval, and'so long agthe nsé rcmams 11t Intcmet Scrmces_Ea:changc
“the: Applicant: shall' submiit fo. the Planning: Deyarbnsm &
statesierits for the previons twelve rionth period a5 pios
.shaIl Submit 3 wriften ammal regortto the Dcpartmcnt
De '__"ent Whl' g Antiial engr

ag is-oul¥ 10, HOG square feetin size, mth BOUKWE ofﬂealsahdpawamd a
escl standby backup gelierator.

7
s et e e e T 435437 Poters Avenne
T\R&22742301\PC Subrmiftial ~'CY Application {435 Poirers) $:30-13,doc ' . .
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'G.. MASTERPLAN PRIORITY POLICIES

Planning Code Section 101 1 estabhshes the following eight pnonty p]anmng policies and
requires review of Jpermits for consistency with said policies. The Project and this' Section 329
Application are conswtcnt with each of these policies as follows: - '

1. That existing nelghborhood—servmg retail uses be preserved and enhanced:
and futare opportunities for resndent employment in and ownershlp of such businesses
enhanced.

The continuasice of ﬁ:xe emstmg use will benefit existing nclghborhood—servmg retdil uses by
keepmg employees.and customers in the nei ghborhood.

2. That eﬁsﬁﬁg housing- and n'eighi)orhood charactefr be conserved and
protected in order to-preserve the culturil.and economic diversity of our neighborhoods.

The. Apphcant wﬂl not have any effect on housmg The existmg use is a part of the
nelghborhood character; )

- 3. That the Clty s supply of affordable housmg be preserved and enhanced.
The apphcaﬁon will have no effect on aﬂ'ordable housmg

4.  THat commuter traffic not impede Muni transit service or oveérburden our
~ streets of neighborhood parkmg

The application will have no-effect on commnter traffic.or Muni:

5, That a diverse economic liase be maiitained By protecﬁng our industrial and

service sectors ffom displacement due fo commercial office development, and that fafure
opportunities for resident employment and ownership in these sectors be enhanced.

No c‘ommérci'al office devclopmcmis proposed.

6. That the Clty achleves the greatest possible prepareduess to protect agamst'

'mjury and loss of hfe in an earthquake.
The application is consistent with this policy.
7. Thatlandmarks 'md historic buildings be preserved.

The Property is not a landmark or historically rated building and the Property is not
located within a h.lstonc district. The Project will have fo impact on landmarks or historic

buﬂdmgs

8
. . 435-437 Potrere Avenue
\Ré&aZ\742401\PC Submittal - CU Application (435 Potrer) S-30-13.doc
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" concmsrow '

“The apphca‘tlon Saﬁsﬁes the ob_;ccﬁvcs 4nid  policies.of the General Plan, ihe: Plannmg{‘inde -
and e ZA Laegmnumhun Egiter; and should beappmved. :

g

R4 ST - Appleation 2§ Fotic) 536 idce

- 433437 Potrero Kveime
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LIST OF EXHIBITS

Exhibit A -~ Floor Plans

- 10

L\R&47\742401\PC Submittal - CU Application (435 Potrers) 5-30-13. foc
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AN FRANCISCO
PLANNING DEPARTMENT

1650 Mission SL

. Letter of Legiti m'lza-t[on . sutean
L - - et San Francisco,
. ' CA 94103-2479
June 4,2013 . o e o . o . Regeplion:
) ' ' ' -415.558.6378
David Silverman - ' ' a Fa -
Reuben, Junins & Rose LLP : \ o . 415.558.5409
1 Bush Street, Suite 600 o LT
: - Planning
San Francisco, CA 94104 . . : - . o information; .
, ' S - " 415.558.6377
Site Address: ~435-437 Potrero Avenne . ’
Assessor's Block/Lot: ) 3974/022 -
. Zoning District UMU _ _
_ Staff Contack - ‘ . Corey Teague, (415) 575-9081 or corey.teagne@sfgov.org

Dear Mr. Sﬂvermén:
- This letter is in response to your request for a Letter of Leg1hnuzat10n pe.r Planning Section 179, 1
regarding the property at 435-437 Potrero Avenue. This parcel is located in the UMU Zoning District and
" a2 58-X Height and Bulk District. The request is to legitimize the existing “Internet Services Exchange” use
on the entirety of both floors in the emstmg two-story buxld.mg totaling appmx:mately 10,000 gross
squaxe feet. . .. .

Proced ural Background

The Department received the request for Iegxﬁmxzahon of office space at 435—437 Pou-ero Avenue on
October 15, 2012. Staff reviewed the request and associated materials and the Zoning Admn‘ustrator
issued a 30-day public notice of the intent to issue the Letter of Legitimization on April 15, 2013. The
public notice also included a draft letter for review, and was sent to 1) all owners of property within 300
. feet of the sub]ect property, 2) all current tenants of the subject property, and 3) all individuals and
neighborhood associations that had requested to receive such notice. Additionally, notice was, posted on
the site dunng the notification penod. The notification penod expired on May 15, 2013, -

E[lglblhty o - | . -
- The land use proposed for legmzmza’cxon is deerned ehglble if it meets the followmg criteriar
i The land use existed as of the date of the applicaﬁon;
Lease documents, busmess tax docummts bmldmg perntits, utzlztles bills, and insyrance documznts'

indicate that the entmely of the subject building has been used us e “Internet Services Exchange” (d.lm
RCN Telecom Services and Astound) sirice approximately My 30, 2000. :

ww;sfplanqﬁgl'q.grg' :



David Silverman ' ' ) . June 4, 2013

-Reuben, Junius & Rose LLP . : Land Use Legitimization Letter
1 Bush Street, Suite 600 o . 435437 Potrero Avenue
San Francisco, CA 94104 ‘ o '

i.  The land use would have been principally permitted or permitted with conditional use
authorization under provisions of the Planning Code that were effective on April 17, 2008;

Prior o the Enstern Neighborhoods rezoning, the subject property was located in the M-1 Zoning District,
which permitted an Internet Services Exchange with a Conditional Use Authorization.

fii.  The land use.would notbe pe.ﬁ-nitted under current provisions of the Planning ‘Code;

- The subject property is located in the LML Zoning District, which prohibits an Infernet Serices
Exchange. '

iv.  The land use either has beeri (1) regularly operating or funchoning on a continuous basis for no

. less than 2 years pribr to the effective date of Planning Code Section 179.1, or (2) functioning in
the space since at least April 17, 2008, and is associated with an organization, entity or enterprise
which has been located in this space on a continuous basis for no less than 2 years prior to the
effective date of Planning Code Section 179.1; ' : :

Lease ilbt:uménis, business tax d_ocunignts, building permits, ufilities.l bills, and in.su-ra-r'lce dor:umeﬁts
indicate that the entirety of the subject building has been used as an “Internet Services Exchange” (d.b.o.
RCN Telecom Services and Astound) since approximately May 30, 2000. '

_v.  Theland use is not accessory to any other use;

The sz-tbjéct‘ Internet Services Exchange is the principal use and is riot accessory to any other uses within
' the building. - . '

vi  The land use is not discontinued and abandoned pursuant to the provisions of Planning Code
. Section 183 that would otherwise apply to nonconforming uses. :

Lease docum_zﬁts, business tex documents, buildi'ng permits, utilities Fills, and insurance documents
indicate that the building remained occupied until June 2010, Since that time, no new use was established
in the building, and it has been actively marketed as an Internet Services Exchange. Therefore, the Internet
Services Exchange use was not discontinued and abandoned pursuant fo the provisions of Planming Code
Section 183. ‘ - '

Determination

It is my determination that the request for legitimization of the existing approximately 10,000 gross
square feet of Internet Services Exchange on the entirety of both floors in the existing two-story building
as shown on the submitted plans meet all the required criteria of Planning Code Section 179.1. Therefore,
the  subject gross floor area is déerﬁgd to be a legitimate Intemet Services Exchange space as defined in
Planning Code Section 209.6(c). A Notice of-Special Restrictions shall be filed on the subject property
documenting the specific building area legitimized as Internet Services Exchange in this letter and |

SAR FRANLISCD ' 1844
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David Silverman -June 4, 2013

- Reuben, Junins & Rose LLP . Land Use Legitimization Letter
1 Bush Street, Suite 600 Co , ) . 435-437 Potrero Avenue
San Francisco, CA 94104 ' ' .

documenj:ed on the submitted plans on file with this requ&t prior to the approval of a site or building
pe.rrmt establishing such Internet Services Exchange. ThIS deterrhination is not a project approval, or in . -
any way a substitute for the Buﬂdmg Permit Apphcauon for the change of use to Internet Services

. Excha.nge.

Please note that a Condmonal Use Authorization and subsequent Building Penmt Application must be
approved to legally convert the subject gross floor area to Internet Services Exchange. Additionally, the
relevant impact fees outlined in Section 179.1(g), and elsewhere in the Municipal Code, shall be assessed
as part of the Buﬂdmg Permit ApphcatxorL :

APPEAL: It you believe this determination represents an error in inte.rpretatibn of the Planning Code or
abuse in discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals .
‘within 15 days of the date of the Letter of Legitimization. For information regarding the appeals process,
please contact the Board of Appea]s located at 1650 M1ssxon Street, Room 304, San Francisca, or call (415)

575—6880

Sincerely,

Scott F. Sanchez
~ Zoning Administrator

e Corey Teague, Planner

o Philip Blix, Property Owner , _

William Spencer. . , . - : o .
Planning Commissioners . ’ ) .

All Parties on the Notification Request List

FCurrent Planning|SE Teatm EASTERN NEIGHBORHOODSIEN Legitmizafioné35 Potrers AveiDraf Lol_doc
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REUBEN&JUNIUS..
| -‘Eastern Neighborhoods Legitimization :
Application §179.1

October 15, 2012

D 4074 (SE). BavarEs

By Hand Delivery P % o
abd Delvery & 2R LEK -
Mr. Scott Sanchez : : X b e oo ~ L
x L R e ;:} (‘; -
ZoningAi -]:]-Stl'atOI'_ . __/ H[--\__- | ’.. ‘ b {2 .-
1650 Mission Street, 4% floor

San Francisco, VCA 94103

Re:  Eastern Neighborhood Legitimization Application

' Planning Code Section 179.1 . = :
435-437 Potrero Avenue (Block 3974, Lot 022)
OurFile No.: 7424.01

Dear Mr. Sanchez:

Enclosed please find the application and supporting materials, including two
additional copies, for an Eastem Neighborhoods (“EN). Legitimization request under
Planning Code Section 179.1 for the property located at 435-437 Potrero Avenue
.(“Property”). We are filing this application on-behalf of F.W. Spencer & Son, Inc., the
owmner of the Property. ' .

w * .
A, Introduction and Background.

The Property is located at 435-437 Potrero Avenue, midblock between Mariposa and

17 Street, approximately two blocks from the Bayshore Freeway/Route 101. The building

covers the full lot. The Property is improved with a 2-story, 10,000-square foot building

used as an Internet Services Exchange since May 30, 2000 by RCN Telecom Services of

California, Inc., which was purchased by Astound in 2005 but continued the same use.

' Afler a brief vacancy, during which marketing took place for the same use, the Property will
be occupied by Industry Capital Data Centers for the identicai use, immediately after this

application is approved. :

i . One Bush Streel, Suite £D0
San Francisco, CA 94104 )

James A. Reuben | Andrew J. Junius ! Kevin H. Rose | Sheryl Reuben! | David Silvermman | Thomas B Tunny | JayF. Drake 1el: £15-567-9000

Baniel A Fiartin | Lindsay M. Petrone | John Keviin | Jared Figerman®* | John Mcingrneylli' fax: 415-399-9480

% Also agritied in New—'Ir.Byﬁﬁnur\s:Z 3 A7 nodmines in Mossachosctie waw.reabentsw.com



© Mr. Scott Sanchez

Zoning Administrator

- San Francisco Planning Dcpartment
October 15,2012

Page 2

B. " - Floor Plans, Phofographs, End'.UQdees. :

Floor plans for the Property are attached as Exhibit A. Interior and exterior
" photographs are attached as Exhibit B. The building compnses approximately 10,000 gross
square feet of Internet Semces Exchange area that is the subject of this request for .
legitimization, - : ‘

C.  Evidence Supporting Eligibility.

i. The land use existed as of the date of the 'applz'c-'aﬁozg

The entire bmldmg has been used since May 2000 by RCN Telecom Semees of -
California Inc. (RCN) as an Internet Services Exchange. The lease between F.W. Spencer -
‘and Son, Inc., and RCN dated May 30, 2000 describes the “Dermitted uses” at the Property as
follows ’ :

“Telecommunications hub site ‘for cable, internet and

. telephony, infernet routing facility and . other
telecommunication usés and other related uses for Tenant’s
telecommunications business.”

(See Tnple Net Lease with RCN dated May 30, 2009 and First Amendment to Tnple Net
Lease dated June 2004 attached as Exhlblt C. ) T _ ,

The owners SLgmﬁcanﬂy upgraded the bmld.mg in 2000 at a cost exceeding
$1,000,000 to serve as an Internet Services Exchange for RCN. The building . -was -
seismically strengthened and mechanically upgraded to house 2 PG&E transformer vault to
provide 400 kilowatts of power, including a diesel generator -backup and related .
infrastructure for thc Internet Servwes Exchange : . .

Contulued use as an Internet Semces Exchange will provide a vital and mdxspensable
service to Internet startups and related small businésses in the South of Market neighborhood.
Nearby businesses will access the Property to service and maintain their Internet servers on a
continuing basis. * Continuance of this Internet Services Exchange use will provide a
51gmﬁcant benefit to the City as a whole and especially to the many Intemnet and technology
" companies located within walking distance to the Property. The Property has been upgraded
to meet all current ADA requirements. in .connection with the seismic, electncal and other
other upgrades to the building conductcd in May 2000. :

- One Bush Street, Suite 400
San Francisco, CA P41D6

. tel-415-567-9600
fex: 415-399-9480

r:mmz}véwi\zn Legirimization Application_£7 Potrero (Final 10-15-12).doc- REUBEN&JUNIUS.. |  wwwresbeniowcom -
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Mr. Scott Sanchez

Zoning Administrator -

. San Francisco Planning Department
October 15,2012
Page 3

. . »

This is a unique building that was outfitted with specialized electrical and mechanical
upgrades to accommodate the Internet Services Exchange use twelve years ago, at the
commencement of the boom of Internet startups. We are unaware of any other Internet
Services Exchange in the neighborhood, and the use clearly provides an indispensable
service for the most recent boom in the South of Market tech industry, which has been the

.primary creator of new employment opportunities for San Franciscans over the past several
years, and a primary growth center in the San Francisco economy. '

ii. The land use would have been principally permitted or permitted with conditional
use authorization under provisions of the Planning Code that were effective on

April 17, 2008;

Prior to the EN rezoning, the Property was located in the M-1 (Light Industrial)

. Zoning Distrit, which principally permitted “Cormumercial wireless transmitting, receiving or

_ relay facility, including towers, antennae, and related equipment for the transmission,
| reception, or relay of radio, television, or other electronic signals” pursuant to Planning Code
Section 227¢h). “Internet Services Exchange™ was not created as a separate land use
category until May 13, 2002 by Ordinance No. 77-02. At that date, Sections 209.6, 790.80,
and 890.80. were amended to define “Internet Services Exchange” as a new use within the
“utility installation” use category. Had the use category for Internet Services Exchange
existed at the time of the original permitting, it would have been permitted as Internet Use
Exchange. ' : o

The land use would not be permitted under current provisions of the Plannine Code:;

: Upon tb,é conclusion of the EN rezoning process, the zoning district classification was
changed from M-1, to Urban Mixed Use (‘UMU”). Internet Services Exchanges are not
permitted in the UMU zoning district. (Planning Code Section 843.14.) B L

The new zoning, UMU (Urbart Mixed Use), was not adopted until June 11, 2008.

iii. The land use either has been (1) regularly operating or functioning on a
" continuous basis for no less than 2 years prior to the effective date of Planning
Code Section 179.1, or (2) functioning in the space since at least April 17, 2008,
and is associated with an organization, entity or enterprise which has been

One Bush Stree!, Suite 500
San Francisco, CA 74104

tel: 415-567-2000
fax: 415-399-9480

1\R2:a2\74240 \EN Lepitimizanon Applicaion_437 Potrero (Fizal 10—!5»12).du:1 8 4 8 REU BEN&JUNIUS.. www.reLbenlaw.com



Mr. Scott Sanchez

Zoning Administrator

San Francisco Planning Department
October 15, 2012

Page 4 :

located in this space on a continuous basis for no less tkan 2 years prior to the
effective date of Planning Code Section 179. J '

. The Internet Services Exch'ange use has occupied the entire building since May 2000,
well .in excess of the two-year requirement for the EN Legitimization program under -
§179.1(2)(D)(1). The use has continued without interruption up to the present, except for a
one-year period of marketing to find a replacement Internet Services Exchange. The new
occupant will be Industry”Capital Data Centers, and it will occupy the entire Propcrty for
Intcmet Services Exchange use as soon as thls apphcahon is approved.

#v. The land use is not accessory to any other use;

. The Intemet Services Exchange use thaI is being rcquestcd for 1eg1t1m12at1011
’ comprlscs the entire current use, which occupies the entire Property. The use that is the -
. request of this legitimization is not accessory to any oﬂmr use, but instead is the principal use '

. of the bmldmg

v, The land use is not discontinued and abandoned pursuant fo the provisions of

Pla;mir‘z'g Code Section 183 that would otherwise apply to nanconfbrminguses

The Property has been under confinuous, uninferrupted: occupancy by RCN -
" (purchased by Astound in 2005) for Internet Services Exchange use since May 2000. The
use bas not been discontinued or abandoned for a period of three.years. (See Planning Code
Section 183.) After a recent period of ma.tkctmg for a new Internet Services Exchange, the
Dew occupant, Industry” Capital Data Centers, is awaiting approval of this apphcahon to
commence its occupancy. . . E

D. Notification Materials.

Mailing labels, 300-foot radlus map and a hst of owners within 300-foot mdms are
cncIosed with this apphcahon. : .

"E.  Fees.

In addition to the evidence and other information and documents identified above, I
" have enclosed a check in the amount of $588.00 made to the order of the Plannmg '
Department for the Dcpaﬂ:mcnt s filing fee. :

Dne Bush Streel, Suite 400
San Francisco, CA 94104

tel: 415-567-5000
fax: 415-399-9480

LIR&s2\742401 EN Legitimization Aépumun_4si Potrezo (Fissl 16-15-12) doc REUB EN&JUNIUS.. weorvereubentaw.com
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Zoning Administrator

San Francisco Planning Department
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Page 5 '

Please do pot hesxta.te to contact me or if you need any additional mformatlon or have

any questions.

Very truly yours,

Enclosures

Exhibit A —Floor plans .

Exhibit B — Photographs, Exterior and Interior

Exhibit C - Lease and First Amendment to Lease _
Mailing labels, map and list of owners for 300-foot radius -~
Chcck for $588.00 for the Planning Department determination fee

~cc: F.W. Spencer & Son, Inc. (w/o encls.)

)

LR A262401EN Legitiraization Application_437 Poirero (Firal 10-15-12).doc 1850 REUBEN & JUNIUS..

Dne Bush Street, Suite 600 .
San Francisco. CA 24104

tel; 415-567-9000 .
fax: 415-399-9480

www.reubenlaw.com



FIRST AMENDMENT TO TRIPLE NET LEASE - -

This First Amendment to Triple Net Lease (“Amendment”) is made and entered
into as of the ___ day of June, 2004, between F.W. Spencer & Son, Inc., a California
corporation with an address of 99 South Hill Drive, Brisbane, California 54005
(“Landlord”), and RCN-Telecom Services, Inc., 2 Pennsylvania corporation, successor by

‘merges to RCN Telecom Services of Californie, Inc., havmg an address at 105 Carnegie -
Center, Pnnceton, New Jersey 08540 (“Tenanl") .

. A, Landlord and Tenant have entered iitto 2 triple net lease dawd as of May
30, 2000-{the “Lezse”) pursuant to which Landlord has leased to Tenant and Tenant has
leased from Landlord certain Prexmses located at 437 Potrero Avenue, San Francisco,
California. .

B. Landlord ancl Tenant have agreed (o amend the-Lease to prowde foran -
adjustment of the Fixed Rent payable under the Lease for the n:mamdcr of the Te:mx

C. Terms not othcrw:se dcﬁncd hcrcm shall havc the same mwnng as set
forth in the Lease. . :

Now therefore, in cons:dcranon of the mutual prcm:scs set forth hcrcm and other
good and valuable consideration, the receipt and sufficiency of which are hereby
achlowlcdgcd. Land]ord and Tenant agree as follows ‘

1. Scct:on 1 2, Reference Data, “lecd Rent” is deleted in its entirety ﬁ-om the
" Lease and the followxng is substituted inits place:

“Fixed Rent: At gn annual rental rate of Twenty-Nine Dollars -

: ' Ninety-Four Cents (329.94) per square foot for the
period from July 1,2004 through July 31, 2004.
Beginning on August 1, 2004 and on each Aungust 1
thereafier through the expiration of the Term, Fixed
Rent shall be adjusted annually by an amount equal
to Three and Onc-Half Percent (3.5%) over the thien
prevaiiing Fixed rent for the Premises. Fixed Rent
shall be payable in advance on the first day of cach

_ month."

2. Exccpt as oﬂtcrw:se cxpmsly amended by this Amendmcnt, the terms of the
Lease are ratified and affirmed.

In wimess whereof, Landlord and Tenant have éaﬁsed_this Aﬁxend&ﬁent o be
executed by their duly authorized officers as of the date first above referenced.

1851



LANDLORD:
F.W, Spencer & Son Inc.

o

CFC)

TENANT: o
RCN Telecom Services, Inc.

" RCN Corporation, the Guarantor under that Guarantee dated May 30,2000, joins
in this Amendmient for the limited purpose of consenting lo the Amendment and
reaffirming ifs obhgahons under the Guarantee.

RCN Corporafi

By: B
R | ¢

e e A
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TRIPLE NET LEASE -

ARTICLE]

LI Partics. This Triple Nct Lease (“Lease™) is exceuted this 30th day of May, 2000,
“hetween F. W, SPENCER & SON, INC..a California corporation with an address of 99 South
Hill Drive, Brishane. California 94005 (“Landlord™yand RCN TELECOM SERVICES OF
. CALIFORNIA. INC.. a California corporation having an office at 105 Camegie Cenier,
Princclon. New Jersey 08540 (“Tenan{™),

12 - Reference D.'ll:l.'["._{lt.h reference in this Lease 1o any of the following shall have the -
- ‘meaning sct forth below:. :

Building:
Land:
Preritises:

Tenn:

Option:

Comniencement
Ixate:

Expirdion
Pate:

" Potreral s.doe (13725 00y

* Ten (10} years.

The building known as 437 Potrero Avenue. San Francisceo, Califomnia. as
mure specifically deseribed on the plan attached hereto as Exhibit “A™,
The Building is located on the Land.

The parcel of land on which the Building is located. which purtion Is more .
specifically shown on the plan attached hereto as Fxhibit *A".

A |1prnxix:x:xln"ly 10.000 square feet 6f pross leasable anc Toeated in the
Buikling, as shown on the plan attached hereto as Exhibit “B®,

Tenant shall have the option and right to renew this{.case Tor one (1)
additional term of ten (10) years. The renewal term shall commence on the

“ay following the terminationof the initial term. Fixed-Rent for the rencewal

terin shall be at 3.5% over the then prevailing Fixed Rent for the Premises

- and shall be adjusted annually on cach anniversary of the Remt

Commencement by an amount equal (6 3.53% over the then prevailing Fixed
Rent for the Premises. ’

The date upoh which Landlord and Tenant have exceuted this Lense. 1
Landlord is unable to deliver the Premises on or hefore Suly 10,2000
("Possessien Date™). Landlord or Tenant may canvel this Fease withon
pemadly by wrilien notiee 1o the other ey, delivered 1o the other panty prior

- odelivery of the Premises. 1 delivery of the Premises is delaved bevand

the Mossession Date, the Rent Commeneenyentale and the Expimtion Date
shall be mdjusted to account for such delay.

July 31,2010
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Rent Commcnccmenl

Datc

Fixed Rent:

Permiticd
Uses:

Public Liability

Insurance Limits:

Sceurity Deposit:

August 1, 2000.

Thirty-Six Dollars ($36.00) per Squarc foot for the first year of the Lease
Term commencing on the Rent Commencement Date. Fixed Rent shall be
adjusted annually on cach anniversary of the Rent Commencement by an .

- amount cqual 10 3.5% over the then prevailing Fixed Rent for the

Premises. Fixed Rent shall be pay'lhlc in advance on the first day of cach
month.

Telecommunteations hub site for cahlL internel and telephony. internet
routing facility and other (clecommunication uses ind other related viscs (nr
Tenant's telecommunications business. -

F1.000.000.00 combined single limil

RCN Ceorporation, a Delaware corporation. shall provide Landlord witha
corparaie guaranty in the form of Exhibit. “F™ attached hereto a1 the time off
excention of the Lease sceuring Tenant™s perforniance hercunder.

Premises Delivery Feer On or before June 1. 2000, Tenant shall deposit the sum-of Sisty-Five

Thousind Dollars ($65.000.00) (™ Premises Delivery Fee™) inlo an attomey

Arust secount purstant to eserow insiructions in the formyattached hereto as

“Exhibit *G.™ The M'remises Delivery Fee is for the reimburmsement of
Landlord™s costs and expenses assockiled with | .xulll.xlml_ the delivery of

the Premises to Tenant on or before July 10,2000, The 'remises Delivery

Fee td any acened interestshall be releised fram the attomey brust
accaunt amd pitid 1o Eandlord at the time the existing femant vaicates the
Prentises. which is anticipated by the partiesto be on or befure the
Possession Date. [T Landlord fails to deliver the Premises in Tenant on the
Possession Date deseribed above and Tenant clects to cancel the 1easc as
set forth herein, the Premises Delivery Fee shall be paid to Tenant within
two (2) days after reeeipt of the cancellation notice.

1.3 Lxhibits. “The exhibits listed below in this Seetion are incnrpnnilcd in (his Lcas¢é
by reference and arc to be construed as a part of this Leasc:

Exhibit A - 1 cpat I)u.mplmn and Pl'm Shﬂ\\lll{, Building and Land-
Exhibit 3 Plan '~.humn;_, Premises
Exhibit ¢ - Co-Foeation Agrecment -

Exhibit D Tenant Improvenents Agreement _
Exhibit E - Form of Estoppel Certificate -
Lxhibit ' Form of Guaranly -

~ Lxhibit G — Premises Delivery Fee Escrow Instructions

Potrerol.s.doe (05-'15:;()())

-
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ARTICLEII
‘2.1 - Premises. Landlord hereby leases to Tenant and Tenant hereby leascs from
Landlord. subject ta and with the benefit of the terms, covenants, conditions and provisions of
this Lease, the Premises. as is. Landlord represents and warrants that it owns, manages, controls
and/or operales the Building and the Premises and has the individual or corporate authority to
caler inlo ths [.case.

22 . Term. Tenant shafl hold the Premises for a term beginning with the Rent
Commencement | ate. andd comtinuing for the Term, unless sooner terminaled as hereinalt lc.r
provided. Upon execution of this Lease. Tenant may lake oceupaney of the Premises privr fo the
scheduled Possessicn Date. in which eeent all of the terms and conditions of this Lease rwith the
exceplion al the renf provixions) shall be applicable from amd after such carlier date. Such early

occupancy by lua.ml shall nat alfect the Term of this Lease.

23 Optiondo Extend. Tenant shall have the nL_hl h\ notive piven.to Landlord at least

"six (6) months prior to the expirdion of the Tem or any prior exicuxion fern to extend (his

Lease for one additional terin of ten (10) years each, upon the sume ferms and conditions

pmvidéd in the | ease (COption™). The Fixed Rent duriny__ eaclstch exdension tenm shall he

du«:rmmcd fn sccordanee with Seetion 1.2 above, The Option shall e voidil Tenant lus
renched any nederialterm ol the Lease, after reeeipt of wrilten notive aind an uppnrluml\ to cure

: xuv.h breach. prioc to Fenint’s submixsing of Tenant’s written notice of il infent to exercise the
-Option. L Do '

24 Offsike Customers, | .mdlnn.l nc.kmn.vlcdgc-. thit Tenant’s Permitied 1se requires
the instaltation in the Premises of cetain communications equipment by certain licensees and
customers of Tenant that do nal accupy space in the Building (collectively. "Offsife :
Custanrers™yin order for such Ot C ustomers Lo intervonnect with Tenant’s Equipment or to
pemmil Tenant o manage or operate such [MTsite Custoners” u;mpmcnl all in complianee with
all applicable ks, covennnts or restriclions of record, regukations and ordisances in elfect on
the Commencement Date {7 pplicable Requirements™). Nomithstimding anything to e

contrry contiinal in this Derse, Ladlord has approved Tenant e of the Co- | ocation

Agreenient it Iedd 1 thiss T s as Fxhibid “" ("Co-l, ,ocalion Agreemoent™), witheut nxienal
modilication, or the limited purpose of permitting such amangements as deseribed above, A
fully exectited copy ofznch Co-Location Agreenent shall be delivered i 1 andlord prior o the
n\[.l“.lhullul an CHEde Cisdotner” .u[lu[HﬂLlll Temnt's viplit s oo low e the cquuptaent af-
OMsite Customnet < e ol o site the Ofsite Customer's v uipnecit sathon aronnd, over sind
under the Premiaes, subjeel 1o Seetion La) ol the Co-Location Agrecownt.

».-\_R"m'l.l-:‘m

Al Rent, Fenad covenants iy ta | andlord al the .nhln el ] -mdlurd el Torth
abave, ur at woch sl place or o stch other person ar entity s amdlord may by nolice in
weriting o et Trom fine 1o time direel, during the Tenn hereoland s Jongs therentier as
Tenant or anvore claming under Temnt vecupices the Premises. the lollowing rent:

Motrerol sdoe (0% 23T
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v 311 Fixed Rent. The Fixed Rent sct forth in Section 1.2. in cqual monthly

- installments in advance on the first day ol cach month of the Term. and pro rata lor any fractian
ol'a month at the heginning or end of the Term, any [raction pavable with respect o a porlion of
a month al the beginning of the Term is 10 be paid on the Commencement Date.

302 Additional Remt. Tenant shall pay 1o Tandlord. as Additional Rent, the -

{folldwing (colleetively. "Operating Fxpenses™):

(a1} 100% of real estate taxes and assessments by governmental authoritics
payable with respeet o the rentable square footaze of the Premises: amd

(h 100% of all operating costs incurred by Landlord in the operation of the
Butlding, - |

Ponant shall pay the aforesiid Additional Reot o montldy sestidiiments, Tased on

Landlord's restonable estimate of such amounts for the current ealendar vear, Not fater than 30
davs after the end of the calendar vear. Tandlord shall defiver 1o Tenant st sarenent detailing the
acknl Operating ¥ apenes fon the preceding calendor year together il capics of et invoices
“and bills respecting: said Operating I pemses. (o the extent ~uch hillscoc vaquested by Yenant, In
the vyent Laondbord esimate of Oyperading Expenses exceeds the actial Opseating Fspenses for
the preceding sear, Femant ~lall reecive weredil against Additionad Rent uest due cor, 1] fhe Term

Chas expiredlorctund of Socleoverpmyment iz in the event the actred Opeting s penes exceal
Pandlord's eximate, et Shald pay the difference o Ladond ogether with the e mienthly
instdlment ol ised Reny. ' '

il read cadate Gases for any s veor shal] be reduesd, whetbior i s result ol areduction in
the fax rate o an appeal by Landlord o the real estate tax asscssment b andlord shalf credit
Tenan. Tenoni™: proportionate shire ol snch reduction minus the costs of such appeal to Fandlord,
spainst Fenant™ Pro Rt Share o read eatate tses. [y seduction shall acear alter the expimiion
afithe Fease Ternvhat <Juiltbapply G perids prioe tecsach eapisien, Tehats proportiomte share
ul such reduction shall he prompily selunde ] 1o Teremt,

PR Pawe Pmaments of Beat HHany installment of rent i poid mare than en
s atior the dane ihe some sersdoe shall bear fistenes ot the e o en pereent (10 per
s due due date hut i no event more tham the mas iy e of jaterest allowed by

Tosv, which shadl he Additional Rent, Tn addition ta such inferest, Toreael nestallment of renl
peid e Han fen Dy day < alter e diie dae, Femant shall pay 1011 andlond anamott equal 1o
Hye 037 pepeent ol wach nslalliment 1o deferTamdlord s creds nl el l‘;rrliun and adniinistraiiee
expenses fekaing wxoeh lae pivment. I Tenane shall il w pay thiree on nore instalvents of
rentan a fhoely beeds within aily consecutive lwedve (12) month pertod. then, in lien of the dne
date Tor pas et “”_L—‘ﬂ Frent wet tarth il.l Scmiiﬁ_n ,'.;l'l L abwa e, l\(—x—l_x—l_n ~linll | i:_:'_-lEglun
i hefure the 1570y obihe nionih preceding the month o wloch el T osed Reivspphice amd
pﬁ}ﬁﬁ'lilﬁmﬁ:j@!—ﬁl wn (k] cl;n—::_:_l_l-'lhvsr'.-:-{wh PR Wate~hal] T nabject toail of the
penaliics tor kate payment sel forth in this Seetion 3.1.3.
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3.14  Tcnant's Insvrance, Tenant shall at its sole cost and expense obtain and
-maintain throughout the Term with reputablé insurance companics qualificd fo do business in
Cahforma, the following i insurance; dcs:gnatmg Landlord as a nmmed msurcd

- {a) Commeicial General Lmblhly msurmcz. mdcmmfymg Landlord
-and Tenant apainst all elaims and demands for any injury lo person at property which may be
claimed to have occurred in the Premises, in amounts which, af the heginning of the Term, shall’
be not less than the amounts sct forth in Scetion 1:2, and, from time to time during the Term,
may be for such higher amounts as Lamdlord may require, taking into account the region in
W hlch the Premises are localed and \mul.xr prapertics used for smuhr p(lrpu\c\ _

" (h) Su-s.allcd “all-risk™ property insurance in thc amounl of the full -
rcplaumcnl cost of all Tenan's s property and ﬁ\lurc\ and Lmdlm s prupurlv and Aixtures:

() Wnduncns compmsalmn and .my otheri insurance required by
_law or the nature of Tenant's business:, .

(d) lnsur'mCL against suuh Olhtl’ hirerds as may Irum hmc (o time.
" be n:qmrcd by Landlord. or any hank. insurance company or other ending i instilution holding a
. first- miortgage on the Premises. provided that such insuranee is custonarily: cried in the region
in which the Premises are locaied, on prnrx:rtv simitar 1o the Premises and wsed for similar
purposes.

{¢) I Tenant's usc or oc.cupanu' of the l’rcnu\c-. CHUSCS any
mcruw in insurance preritiums for the Ruilding or Premises. Tenant will pay s I .uldmnxml
~cast, :

;

. ! R
Tenani stmll fumish Landlord with certificates evidencing all such insuranee prior to the
beginning of the Term and of cach renewal policy al least twenty (20) days prior fo the cxpiration
of the policy being renewed. Tenant's use and occupancy ol the Premises shall conform to amd
* domply with all requirements of Landford's § msun.r‘i. as such requirements may he amerided or
mudified from time to time. : .

3 LS - Utilides. Tenant shall pay dircétly to the proper authoritics lergcd with
the cnllcumn thereof all charges for the consumption of water use, sewer, clectricity, s,
telephone and ather services separately metered or hilled 1o Tenant Tor the Premises. all such
charpes o be p.ml as he same from time o ime become doe. Tenemi shatl make ils own
armugenents o such atilities, and Taidlord shall be under ne obligation o fumish aoy utilitGes
to the Premises amd shill not be liable for any interruption or filure in the sapply oFany such”
wtilities b 1w Premises) | amdhird shall cooperate with Tenant in making amy neeessiry utility
- connechons avaikible to Tenni,

_ L6 Pennits and Appon .lh Temant shall i s b cad .nnlv\p\-uu ohtwan and
maintain thromghout the Term all of the amhorizations, permitz, approvals mnd licenses required
for the comstruction of the improvements o the Premises and the vonduoct o et s siness
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operations lhcrcin.

3.2 Audit Rights. In the event any dzspulc arises hetween Landlord and Tenant as to
- Operating Expenses. Tenant shall have the right, upon reasonable natice and at Landlord's
offices, to inspect and photocopy. if desired, Landlords records conceming the Op(.mlm;,
Expenses of the Building, I after such inspection. Tenant continues 1o dispute Operating
Lzxpenses. Tenant shall be entitled to retain an independent sccountant oraccountancy firm that
has a specially in anditing operating expenses to conduct an audit: provided that in ha cvent shall
Tenant condoct an andit more than one time in any twelve (12} month period. [fany specific
issue with respect 1o Operating 1 xpenses is rised by Tenant md the xame issue hag been mised
by any other Tenant std a change with respeet to such issue has been pranted 1o such other
Tenant or 3 Tenant’s audit reveals that Landlord has overcharped Tenanl, afler Landlord has been
afTorded an nppnrlum[\' to explitin any contrary position on the matter (o lu.n.mhmumnlm;__
firm (with any Jisputes heing resolved in good faith by the parties). ihen Tenant shall reccive
credit against the nextmanth’s Rent in the amount of such overcharpe. {1 the audit reveals lhul
Tenant was undercharged. then. within thirty (30) days afier (he resulis of such audit are made
available to Tenanl, Tenant xhall retburse Landlord Tor the amoun of such undercharpe,
Tenant shall pay the cost ol any qwlits requested hy Tenant, unless sy audit reveaks. tha
Londlond's determination of the Operating 1 Sxpenses was i ereon by e than five pereent (5%),
in which v | indlord sliall pay the et of such audit. Landdond -Juall e eqared ke naintain
records ol e Hpvrum Fxpenses for e two-year period followiny: einh Chperniting | XpUnsy
statement. | seept i the event of frand by Landlord. fikee ooothe pung ol Lemaat 1o ohject 1o the
Operating Baperre statement within one (H year alfier its receipt thereo! shall be conclusively
deemed Temants approval of sach Operaling Expense statenent.

ARTICLEE IV
Tenant further covenants and aprees:

4.1 Repair and Mamteminee. To keep the Premises in good order and rq\.nr. and in al
feast as gowd order and repait as they are in on the Commencement Date. reasonable wse and
weear and diaiage by lire or cisualty insired against only excepted: and to keep all glass, fixtures
and equipment now or herealter on the Premises, ineluding, without limitation, all he aling,
plumbing, cléctrical. air-conditioning, and mechanical ll\tum and eyuipmient serving the
Premises, in good order and repair, and in at least as pood order and repair as they are inon the
Comnuencement Date. damage by Iir¢ or casualty nnly excepted: and (o make all repairs and
replacements amd o do all other work necessary for the foregoing: purposes. 11 ix further aerecd
that the cxeeption ol reasonable e smd wear shall notapply so e o permit Tenant to Keep the
Premises insm thing Yess than suitable, officient and usable condition, comside ring the naliire of
the Premises and the nse reasonably made thereoll, or in less than pood order, repir, and
condition.

432 Damaee to.the Premises. To pay the cost of ol repairs to the Building including,
withoul limitation. the rool exterior walls and all structural COMPONCTIS, 1I any damage therein is.
caused by Temmi's improper use thereof.
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43 Indcimnity. To mdcmml‘y and save Landlord hormless from all claims, actions,
_ damages, liability, cost or cxpense whatsocver arising or resulting from (i) any injury or dnmagc
lo any person or property on the Premiscs or sidewalks or ways adjacent therelo, or otherwise -
_arising dirceily or resulling directly from the use and maintenance and occupancy of the
Premises. arany part thereo, by Tenant, (ii} any violation of this l.case by Tenant: or (iii) wy
. acl, umission or misconduct of Tenant, its agcnts contractors, melm'cu. licensecs.. sublc.n'mls
or mvnlu::.

4.4 - Peisunal Propery at Tenanl's RlsL To the extent permitied by l.m' all
merchandisc. furniture, fixturds. cffects and property of cvery kimd. naturc and dx_'»f.nplmn
belonging to Tenant ar fo any persons claiming through or under Tenant. which nuty be on the -
Premises at any time. sliall be at the sole risk and hazord of Tenant, and i the whole wrany par
therenl shall be destrvced or damaged by fire. water or otherwise, by theft or from any other
" ease, no pad of said Juss or damage is o be charged to or he bome by Landlord, except. |

however, in the event k.nd loss o damage is attibwtable 10 Fandlord's pross. IlL‘}.,llLL‘I'ILL or willfu}
misconduct. - . .

4.3 Assienmentand Subletting. Nol to assign or sublet this Lease, exeept o an

=Affiliate™ as hereinalter defined). without first obtaining on cach arcasion the svritien consent
ol Landlord, which shall not be unrcasanahly withheld. No assipnment or subletting shall in any .
way impair th cantinuing primary lability of Tenant hereunder. and o consent to any sissipning
or \uhkllms: in 2 particular instanee shalt be deemed 1o be a waiver of the abligition o obinin the .
Landlond's S appro il in the.case olimy other assignment or subletting. Nohw nhsl.lmhm. the
forcgoing. Tenant may assigen this Lease or sublet all érany pan of ihe Premises ko an AfTiliate
withont Landlond™s prior conwent, bt Tenin shall give | atlord prompl w riben nolice of sucly
assigntient or subleting. T or purposies of 1his Lease, an “Aflilme”™ of Tenant shall be a person
(1) cuntrolled h_\ controlling or under cammon control with Lenant, (i) with w om o into whom
Tenant is merpad tregardless of whether Tenant is the sun s ing poeram after such merperk. ur
(i) acguirine all or~obstantially b oF Fenants assets and bordmess opetations los which the
facilities lovabed in the Premises are used by Tenanl. An cquipient collovation agreenmen with
one or more carriers will not be unmdnrcd an assignment or \nhlv:nuu- by [enant.

l () {. nmph wee avith Law, At Tenant's sole cost and expoise, o contorn o and

“camply with all zoming, building, environmental, fire. hwllh and other codes, repulations,
ordinances or s

4.7 1 .tm(lnrd « Right 10 Enler. To permit Landhord .va Landlond's s representatives to
enter into and exanine the Premises and show them Lo pruspective pure hatsers, tenonts abd
nmrh.-\;__u_s at any reasonable time upon prior natiee, subject. however. 1o Temmt s rfght fo
reguire that any such person entering the Premises be mmnp.mu.d by a1 represent: dive of Tenanl
N Lnndmnu of permiiing (GHIaN inter any sccurml STrRE, OXC xpl in the vvrin siin t'nur;:cm\.

48 I7xpimtivn. Atthe expimtion of the Term or upon carlier termination of this
[easer '
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) to remove such of Tenant's gpoods and effects as are not permancntly affixed to the
Premiscs; . . ) ) :

(ii) 1o repair any damage caused by such removal: and .

(i) peaccably to yicld up the Premises and all previously approved alicrations an

additions thereto in the same order and repair as they were in at the boeginning of the

Term al'this Lease or were put in during the Term hereol, reasonable use and wear and

damage hy fire or casualty insured against only excepied. o

* Tenant shall indemaily and hold Landlord harmless against sny loss, cost or damape resulting
Trom the faihure and detay of Tenant or anyone claiming by or ihrough it 1o surrender the
Premises as provided in this Seclion, '

4.9  Use. Touse the Premises only Tor the Permilied Uses. and nol to cause, pemiil or
sufler the enmission of ohjectianable odors, fumes. noise or vibration from the Premises. Landlord
makes no representation or wirranly that the use of the Premises for the Permitted Vses is”
altowed by Tocal zoning or other bylaws, and any permits for such use shall be the exclusive
responsibility of Tenant.

410 Additions or Alierations, Not (o make or permit any installations, alierations or
additions in. v or on the Premises over Twenty-Five Theisand Daollars ($25.000.00) withowt the
prior writterd consent of Eandlond in cach instance. - Fandlord expressly consents o Tenant's
initial alterations and improvenents 1o the Premises.required for the Permitted Use, ot Tepant's
- sole expense. including. without limitation, build out of the Premises smd installation of Tenant"s
Nxtures and cquipment reynired for the Permitied Uselincreasig the clo e service o the
Building tw 2000 amps installation of an FM200/Preaction lires sippresion svstem in the -

Premises. indalkition by Tenant oF an emergeney genertor and Tuel source for the support of -
Tenant™s Premezes only, and placement of redundant fiher optic comnections from the Prentises
.. the public right of way.

AT Rigies Notto plice or paint on the Premises or anywheris in the Building iy
placard or sign which is visible from the exterior of the Preniises, '

L1200 Loading i Nuisance. Not to injure. overload, déface. or permil fo be injured.
overloaded or delieed: the Premises or the Building., and not to permit. sffow or sulfer sy waste
or anyv unknetul. improper or difensive use ol or the accumukition of trash or debris on the
Premises. or any oceopaney thereof that <hall he injunions o am person or properiy, or invalidare
" orincrease the prembane. forany insumance on the Buildinge.

413 Tenant's Work. To procure at Tenant's sole expense all necessary permits and
licenses before undertaking any work on the Premises expressly permitted by Fandlord
hereunder: te doall such work in a good and workmanlike manner. emploving materials of good
quality and = e canform with all applicable zoning, bailding, cuvironmentad. Gre, health and
ather codes. regulations. ondinaneck and laws: 1o pay prompily when doe the entire cost of any
work on the Premises andertaken by Temnt, so that the Premivaes 2hall wo all fimes be Tree of
liens of fabor and materialss to employ for such work one or more responsible contractors: 1o
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save Landlord harmless ﬂnd mdcmmf‘ ed from all injury, loss. cluims or dnmny. to any person or
property occasioned by or growing out of such workzand tu provide copics of as built plans uf
such work to Landlord upon cnmplumn I any construction of fenant impravements is
“neeessary {or the continued occuparicy of the Premises. such construction shall be accomplished
and the cost of such construction shall be bome by Tenant in secirdanee with a scparite
"Leasclinld Imprevements Agrecment” (herein so called) beneen | andbond and Tenant, set
Forth e Exhibif “17™ and wiade i part bereol, Tandlord shadl hae te CipElt o posl notices ol
pon-responsibility in or on the Premises as provided by faw, Nofw IIIL.(.mdm;_- the Img[,nm,_
mdlmd shall be resporsible for any stroctural Tatent defects i the Premises, ol andlord s
texpense. Dandlend. ot Landlord™s espense. shall maintin or gatte 1o be naintained. repaired and
replaced 10 coodd order, wmhlmu anl er'Nr xum.lun. L\lmnx walls and lu,nl h;.xnnu enlumns ol
the Building,

L1 Condifion afthe Promises. Landlord is nof obligated to and shall not nake any
improvernents ko the Premises. Notwithstanding the foregoing. | andlord agrees o fepliee the
reaf and tr consiruel md perfomu all necessary seismie work and sepairs (o the Building o
render the Bailling and the Premitacs ~lrm.|nr.ll]\ =saund in aecordonee with applicible huildig
areed saleny codecn Landlord s sole ¢ost and CApise on or before Angust 31020000 L addition,

Lamalord represents and warrnts that the rool'is in pood order amd repair sl the rool staehire 15
saund, Al rnnmplumn of T andlord™s work. Tenam thLr\l sud-cnd acknowledpes that th

P're e e e Eaathoutins furihe Buprovemeis or altertinne heretoand T “m-is”
condilion. 1 wept as et focth : ahen e, Teiint has inspeeted the Premeacs smd Tae Jound the -
Premizes” curient <late of repair. condition and maintenance T by ;u'ccpl.ﬂmh o Lemant without
lurther improvenwentz by Eamdlord aod, subjeet o the Cﬂln]ﬂl.lllﬂl of Temamt’s Wark, to be
Csullicient for Panml’s nse .md pecupaig . :

-l. 15 Pevsemal Property. Tuses, Tenant shall pay priorto delingueney-all mxes assessed
against and ke ied upon Lenant owned alfertions and utility installations, tmde lixres,
furnishings, o [mpm--m and all pessanal property to he assessed sond billed sepastels o (e
real property o bamdlosd, Taoy such of Temnts property shail beseeceaed wash andlond™
real property . Feamant Juldt pon | amcdlond the taxes attributbhe to §enont” & pwoperdy within [
days sfier recejit ol writken st Tateent setting forth the tnes applivailedo Tenst's propery,

ER Hv adops Substances, Tenant shall not dsuiloc e <ore . weae, b nnllg or

d[\l,nut oftis subeanee which i destynred ax 2 hivardor on e substanes of wasde nnder
applicable tederal o atate B sl ihe Promises, exeept in aceordaee with the ~uatutes, rules
recthiionns oy thenmuarbacire, stneage, use, handliee an depoedfion of -ocl <obeLnwe,
Temmt shall Ise e potinibde Ton cmysond ald costs, Tossies, damagzer e, pm::x]lic'. amed other
‘expenses reluting o the manufaciurd, storage. use, handling or dispesition of any such lovardows |
or toxie subrianee at the Premises by Tenanaor am mein,\n copdntor confrwtor of Tamng,

ARTICLEY - - L

S Caualte or Taking; Tenmination. In the event it the Premises. or sy par
thereelt shall be tahen by any public authority or or any public use, vr shall he destroved ar
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damaged by fire or casualty, or by the action of any public authority, and Landlard clects not to

restore the Building or the Premises and so notifies Tenant, then cither Landlord or Tcnant may
- cleet lo terminaic this |.case, Such clection shall be made by the clecting party giving written

notice of its cleclion to the other parly within nincty (90) days alicer the right of clection acerucs,

5.2 Restormtion. If this [.ease is not terminated pursuant to Section 5.1 shove, this
Lease shall continue in foree and a just proportion of the rent reserved, according 1o the nature
and exient of the damages sustained by the Premises shall be abated until the Premises, or what
may remain thereofll shall be put by Landlord in proper condition Jor ise 1o the extent pemitied
hy the nel proceeds of insamnee recovered or damages awarded for snch king, destruetion or
damage. and subject 1o zoning il building laws and ordinauves then in exisienee, "Net
proceeds ol insurance révovered or damaees awarded” refers 1o the prass anwnod of such
insurance or damages less the reasonable expenses of Landlord i comnection with the colleetion
of the sune. inchuding withont Tmitation, fees and expenses for legal and appraisal services,

) Award. Irrespective of the form in which recovery may be had by liw, all rights
lo damagesor compensation four the Premises shall belong to Landlord tn all cases. Tenant
hereby prmis ) Landlord alf of Tenani's rights 1o such damages and covenants o deliver such
- Turther assignments or endorsemients as andlord may [mon fime 1o time request, Nt
withstanding the lorepuing, Tenant mav seek a separate awsud from the condemning authorit v
for Tenant’s refocation damages. o ' '

ARTICLIEVE

6.1 Lvents of Defalt; Remedics. 11(a) Tehant shall defawl in the perfonmance ol any
ol its lhm)c(:u}' obligations upder this Lease. and i such detiml shall continue Tor ten (10} days
alter writien notice from Landlond to Tenant or {b) if within filicen (13) davs alter written notice’
from Landlord 1o Tenant specilving any nther deFault or defimlts, Tenant hos nal commeneed
diligently t correet such drl';n;ll or b ol thereatter dilipenthy porased <nch correction
completing v g il wedpnment shall be made by Temmt b M Leoefu ol credioror i
petition is Ied by o against Tenant onder any provision ol the Wamkropley Code s, in the case
of an involiaiary pelition, such petition is not dismissed within nively (P07 day s, or' (el ) if the
Fenant's Jeaschold interest shall be taken on execution or by olher provess of Taw attached or
subjected fo sy other voluntary encumbrance, then and inany of such eaes 1 andlord and its
agents and servants may law iy, immediately or at any time thereatten, sud withont taher
nutice or deiand. and withotn prejudice 1o amy otherremedics availalble o | amdhond Jor
arrearres of renlor othenvise, cither () enter ito and upon the Vremises or any parl thereol,
the mamme ol the whele_amd repossess the same as of Landlond's Tunmier eatate or tin) nil a notice
of termination addressed o Tenant at the Premises, and uponsnch entry or niling this Lease
shall terminate. T the event tha this Lease is terminated under any of the fureguing provisions,
orotherwise tor breach of Tenant's oblipgmions herennder. Tenant covenants to Py forthwith 1o
Landlonl as compenstion the tntal rent reserved for the residine of the Term, In caleitlating the
rent reserved there shall be included the value of all other consideration agreed ta be-paid or
performed by Tenant for such residoe of the Tenn.

“Tenant further covemnts as an additional and cumulkative obligion after :my such
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termination or entry to pay punctually to Landlord all the sums and perform all the obligations
which Tenant covenants in this Lease to pay and to perform in the same manner and lo the same
-exient and a1 the same times as T this Lease had not been terminated. In caleulating the amounts
to be paid by Tenant under the foregoing covenant, Tenant shall be credited with any amount
actually paid 10 Lamilord as campensation as hereinbefore provided and also with any additional
renl actually obtiined by Landlord by reletting the Premises! afier deducting the expenses of
collecting the s, ‘ o '

‘Nothing herein contained shall, however, limit or prejudice the right of Landlord to prove
forand oblain in proceedings for bankruptey or insolveney or reorganization or armngement with
creditors as liguidated damages by reason of such defermination an amount cqguel to the
maximum allmved by any satute or mibe ol law in offeel at the time when, and governing the
proceedings in which, such dantages are (o be proved, whether or ool stich amount be preater
than, equal fo, or less than the amounts referred fo above, ’

periods specilivd in Seetion 6.1(a) or 6.1(b). Landlord shall kave the right to perform such
obligation. .\ sums so paid by Landlord and all necessary incidental costs and expenses in
connection with the performance of any such act by Landlord shall he deemed 0 he Additional
Rent tinder this I ease and shall be payable to Landlord immicdiately on demand. Landlord may
exercise the foregoing rights without waiving or refeasing Tenmt from any of its ohlipations
‘under this Lease, ' ' :

63 Landlord's Ripht 1o Cure. 15 Tenant retnains in defalt the expiration of the time

ARTICLE VI

7.1 F1feet of Waivers of Delaudt, - Any consent or peratission by Landlond (o any acl or
omission which otherwise woulil be a breach of any coversmt or comdition hierein, ur any wativer
by Landlord ol the hreach of any covenant or condition hercine: shall not i any way be construed
lo operile s as o impair lhc_pimt_inuing abligation of any covenant or comdition herein.

712 NoAccord amd Smisfaction. No acceplance by Landlord ul’a fesser sum than the
Fixed Renl. Additivoal Rent and any other charge then due shall be deemed o be other than on
account of the earliest installment of rent then due. and Landlord may nceept such payvment
without prejudive fo Landlond's rght 1o recover the hatmee of such fnstallment or pursue any
uther reraedy available to Tandlond, ’ .

13 Subordination; Non-Disturhance., This Lease shall e subordinate to any mortgage
now ar herealier placed upon the Premises by Landlord, and 1o el sdvimee miande or 1o be made
under any soch mortgage, Tenant agrees fo exeeute and deliver any appropriate instriments
necessary fa conling such subordinating, Tenants agrecmient to subordinate o any fiture
mortgage is conditioned upon Tenant receiving from the hokder of e Beneol sach morlgspe
assurances L "non=distrbance agreement”™) that Tenant s possession sl this [ense, including
any optinn: & evtend the term thereof, <hall not be disiurixad s Jong s Denmnt i ot iy breach
hercol amd attors to 1he record halder of the Premises, andlond agrecs n wie Hs best eflons o
ohtain front any existing a non-disturbance agreement from such mortgagee in fivor of ‘enant.

7
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7.4 Successors :md Aglgns This Lease shall be binding upon Landlord and Tenant
and their respective successors and permitted assigns. Tenant agrees that the Landlord named
herein and any subsequent Landlord shall be Tiable hereunder only Tor ohligations accruing while
owner of the Premises. No holder of a mortgage of the Landlord's interest shall be deemed to be

- the owner of the Premises until stich holder shall have acquired indefeasible title to the Premises.

7.5 Quict Enjovment, ).andlord agrees that upon Tenant's paying the renit and
-performing and observing the agrecments and conditions hercin on ‘its part 1o he performed and
observed. Tenant shall and may peaceably and quicily have, hold and enjoy the Premises during
the Term !n.n:nl without sy nmnner of hindrance or molestoion [rom Landlord or anyone
claiming undu Landlord, suluul however, 1o the terms of this Leasce.

7.6 Natices, All notices for Landlord shall be addressed to Fandbord at the address of
Landiord set forth ubove, or 1o such other place as may be desipnated by swritten notice 1o
Tenant: and all notices for Tenant shatl be addressed to Tenant at the Preiises. with a copy in

cach instance addressed 1o RCN Corperation, 105 Carnegic Center. Princeion. New Jersey
OR540, Attn: General Counsel. or o such other place as nury be designated by wrilen notice 1o
Landlord. Any notice shall he deemed duly given when mailed to such addres postagse prepaid
registered or certitied mail, relun ruupl requestied. or when l'L livered o stueh address by hand
or by national overnighl cournier service.

1.7 Broker. Fandlord ind Tenant represent and warrant cach to'the other that it has
had no dealings. negotiations., or consuliation with. nor employed any broker or uther
intermediany with respect lo this Lease and cach shall hold harmless the otber from any claim for
brokemge or uther commission arising from any breach of or misrepresentation contained in the.
foregoing winmnly. o '

7.14 llnkhng()ur In the event l'cnanl ar anyone chiiming through Temmt shall retain
possexsion ol the Premises of any partion thereofl alter the termination er expirtion of (his [ease.
such holding over shall be as o tenant ot sulTerance at an ocenpumey and use charge cqual to 130
l‘L‘_rccni 150wy ol the Fixed Rent snd any: Additional Rent due hereunder Tor the List imonth of the
Term. and otheraise subject o all of the covenants and comditions of lhxs Lease. The period of
holding over shall not exe e twor (2) months.

7.9 Fovironmental Matters, Lasdlord represents swnd warrants that 1o ils bess
knowledge, there are no “hazardous wasles™ or “hazardois substinees™ vn or under the Land or”
the Building or within the Premises. Landlord shall be responsible forand shall indemnily
Tenant agiost any foee cost or danuge resolting Trom the presence of any snch hazardous
wisten-or substanees on or under the Land or Butlding or within the Premiccn unor betore the
dante of execution of this | case, or resilting from any act or omisgion of 1 andlond, s vinployees,
apenis or conteactur alter e dite of such exeeution. Teman slall indemnilv i Told andlord
harmbess aganstany Toss, ced or damage resulting from prescnee of iy soelt izardous wastes
* or substances on or under the Land or Building or within the Premises after the date of exeention
of this Tease resolting [rom any act or omission of Tenanl. its employees, agents or contmetors,

72210 Applicable Toaw, This fease, and the fghts and obligations of the parties hereto,
Patrerol <.doe (125 2500y
l',
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shall be construed and enforced in accordance with the laws of the State of California. The
partics agree that the proper and exclusive venue for any legal disputes arising out of this Lease
shal] be the federal or stale courls silting in or having jurisdiction over San Francisco County,
California. In the- -event ol any legal dispute pertaining to this Lease. the, prevailing parly shall be
cntitled 1o recover its costs and reasonable attorneys” fees incwrred in connection therewith,

711" Ponial Invalidity. 1Fany term of this Lease, or the application thereof o any’
person or circumslances, shall to any éxtent be invalid or unenforceable. the remainder of this
" Lease. or the application of such term to persons or circtimstances other than those as (o which it
Jis mvalid or inenforeeable, shall not be affected thereby., and enclt tetni oFshis  cse shall he
valid and enlorceable to the fullesf extent permilied by faw. '

_ 712 All Apreements Contained. This Leasc contting all the agreements of the partics -
with- rc\pccl 1o the subjeet matier therepl and su;acr&:cdcs all pnnr dmhm.\ betsween thea with
ru:pu.t 10 t.w.h subjeet maller.

713 Waiverof Subregation. Al insurance which is carried by cithér party with respeet
to.the Premises or 1o furniture; fumishings. fixtures or cquipment therein ar altermions or
* improvements theretn, whether or notrequired. i either party so requests and it can be so
written, and iF it docs nol result in additional premium. or if' the fequesting party agrees o pay
any additional premimn, shall include provisions which cither designate the requesting party as
ane of the insured or deny fo the insurer acquisition by subrogation of rightx of recovery agitinst
the requesting party to the extent such rights have been waived by the insured parly prior o
oceurrence of foss or injury. The requesting party shall be entitled to have duplicates or
certificaies of any policies containing such provisions, Each party hereby waives all rights of
recovery against the other for loss or injury against which the waiving party ix protected by '
insuranee containmg <aid provisions. reserving, however, any n"th with respect o any excess of
Toss o m]ur\ over the el recovered by such insuronce. :

7.1 Revs: Tenant agrees o nnhl'\' andlord i Tenat upl.:u'- nr(h.m;:r:.l]n tock vn -
any exlerior doo to the Prentises and tw pmwdz. L.mdlnnl with copics ol heys 1o any such lock
priot ko or upon its installition,

7.5 Estoppel Ls..mlu:uh. I‘rom time to lime, upon privr writlen request by Landlord,
Tenant shall exceute, acknowledge and deliver 1o Landlord a statement in writing cerlifying that
this Lease is-unmodilicd and in full force and cfect and thal Tenant has no defenses, offscls or

-counterclaims against its oblipations fo pay the Rent and any other charges and to perforin ils
+ other covenants under lhh Lease, exeept as otherwise disclosed in such writing.

7.16. \.ﬂc hy 1 ;\mllnrd Il .andlord sclls or conveys the Premises and/or the Building.
the e shall aperate o release LEandlond [rom any Tuture lohility pon any of the coveriants or
conditions, express or puplied. herein contained in favor of Temnl, and in sucl cvenl, Tenant
agrees (o ook solely 1o the respousibility of the successor in interest of Landlord in and to this
}ease, but such reliet shall nat extend 1o obligations of Fandlord arising, prior 1o such transfer or
assiprment tnless the syecessor landlord specifically undertibes to perlorm such oblightionsina

_Putrcrol s.doc (8723400}
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writing pro-vided to Tenant in form and substance reasonably satisfactory to Tenant. _
Notwithstanding the foregoing, if Landlord sells or conveys (he Premises andfor Building, this
Lease shall not bc terminated nor shall the rights and posscssion of Tenant hereunder be
disturbed if Tenant shall not then be in default in the paymenl of rental or other sums or be
olherwise in default under the terms of 1his Lease. Upon a sale of the Premises and/ar Building
by Landloral. Tenant agrees to atiorn to the purchaser or assignee. such altormment (o be effective
and sclf-operative without the exccution of any- further instruments by the partics (o this Lease,

7.17 © Authority. I Tenant signsasa corporation or partnership. each of the persans -
exceuting this{.case on behall of Tenant does hereby covenant and warrant that Tenant s a duly
authorized and existing entily. that Tenant has and is qualificd to do business in California, that
Tenant has full right and authority toenter into this Lease, and that each and both of the persons
signing on behall of Tenant are authorized ta do so. Upon Landlord’s request. Tenant shall
provide Landlord with evidence reasamably satisfaclory to Landlord confirming the foregoing
covenants and warrmnties. '

7.18 surrender Not Merger. The voluntary or other surrender of (his Fease by Tenant,
aramutual canecllatinn thereof, shatl not work a merger. mnd shall. al 1he aplion of Landlerd.
terminate all arany existing subleases or subtenancics., or may. at the opiton of Landlord. operate
as an‘assignment to it ol any orall such subleases or subtenancics. -

719 Nonrecaurse. The obligations of Landlord under ihis |.case and any liabilily
resulting therefrom are not personal obligations of Landlord, its ofTicers. agents or employees
and Temant shall look solely to Landlord®s interest in the Premises for suisfetion ol any liability |
arising out o’ or relating to such obligations. - ' :

. 120 Avomevs” Fees. Hany action of proceeding is commenced by cither party (o
enforee their rights under this Lease or 1o colleet damages as a result of the breach afany of the
provisions of this Lease, the prevailing party in such aclion or proceeding, including iny
bankrupiey . insolvency or appellate proceedings, shall be entitled o recaver all reasonable cosls
and expenses, including, without limitation, reasonable attorneys’ ees and cour costs, in
addition to any other relicl awairded by the court. -

Potrerotc doc (D5/25/00)
- 14

1866




‘Lease.

7.21 Captions. Captions are for convenience only and do not constitnte a parf of this

EXECUTED as a scaled instrument as of the day and year {irst above written.

“PolreroLs.doc {osr25/0m)

Landlord: .

F. W. Spencer & Son, Inc.. a California
. corporation

By:_ W%

Namec: ¥ v~[. SPE“‘QE& :
Title: _~ PRESDENT

- Tenanl:

RCN Telecon

By: | d
Name: j;{..(/ﬁz, I Shdkcdaem

- oye 7 ~ 1 -
CTitle:, £eee Vie (Fesid /-3 Cre

1867




o _.II.V-Y.J._....._.- o g &

SRORR

:.!..Il...m.lLT. -

* l-l-fr...l'.r._J .yt s em e

T [T s

_ i

TITTIIITTT

[TTITTTS

LOIL T I I I ._erﬁ.: :dﬂdm v

1.0 g o e e v O

: Lowm
i I I I T

Hy

I

1868



vee e . IO e
ety e Lo [, B A

i
g

== . == ., ==

7 \wﬂnﬁ.?_f_u.ﬁ. ) .c.i%zhm? b = NI Ipglits _.._».ﬂn.._....r..:...
o . . f : o ﬁ L 4

o Ji
C I
s . i

- ....._rx’ gk b o de e
PR AR ..\.t. 2 B
a2 .
: . 1 -l

-t o i ot g e

_....1)._

Ilﬂﬁﬂ DEEB ﬂﬂ ﬂﬂmﬁ 5
o
4. o
q O
1. " 00
¢
1 -—
441 . :
el
[T e iy
T
3
g )
. o -
E ,m ) _n .- _
: : ﬁ TE-RN .
. - . [ N )
' ' Lo oweoa -
R | ek
- p - | o




10LI93IXT

1870



s

T g
3 . o w
- ., . ®JUBRUZT JOLIBIU[ 0184104 LEY



=% L]

W
H

B

B0UBNUT J0LIBIU| 0191304 S5t

1872



. 82URIIUT JOMBIU| 048J10d GEY

1873



B s T

First Floor Data Room

1874



.Room

t Floor Data

‘Firs

o




W00y eleq 4004 puodag

1876



>

1877.



v

o gt . SR o A Wi SR AL, 7 ke AL s

e

Wooy |estyna)y



Date Filed: BOAH? OF APPE‘B‘LS

City & County of San Francisco = . ' M. 252013 .
BOARD OF APPEALS I %#Qj//—

J URESD!CTION REQUEST

Date of request- J ufy 25 2013, :

Mica Ringel, (requestor(s)) hereby seeks a new appeal penod for the foIfowmg depanfmental action:.
) !SSUANCE oft LETTER OF- LEGEMIZAT!ON by Zomng Admrmstrator issued fo: F.W. Spencer-& Son
~ Incorporated ¢/o David Silverman @ Reuben Junius & Rose LLP for property at 435437 Potrero Ayenue,
that was issued or became effectwe on June 04, 2013 and for whrch the appeal penod ended at close of

biisiness on June 19 2013
Your Jurisdiction Requiest wﬁ[ be consrdered by the Board of Appea!s on Wednesday, August 14,
2013 at 5:00 p.m. City Hall, Room 418, One Dr. Cariton.B. Goodiett Place,
| Pursuant to Article V .§ 10 of the Boerd Rules, vthe RESPONSE jie _th'# written request for sdrc jon
must be submrﬁed by the permit, vanance or dafe . an: or % t(s 0 iater han
10 days from the dafe of fi [sng, on or before August a3, 2013 and must not exc;eed 57 pages rn lengfh
ub}espaced) with unlimited exhrbrts An orrgrnal and:10 eopres shaH be submr’rted ’ro the Board office -

_',r

with additional copies delivered to the: opposrng partres iﬁe same day. -

You. or your representatrve MUST be presen’r at the. hearrng Itis the general prac:’rrce of the Board
that onIy up to three mrnutes of testrmony from ’rhe requestor, the permit holder and the department(s) will
be ai!owed Your testimony should focue on the reason(s) you did not file on hme. and why the Board

should allow a late filing in your srtua’uon .

Based upon the evrdence submrﬁed and the fesﬁmony, the Board will make a decision to either
'grant or deny your Junsdrctron Request Four votes are necessary tc grant junsdrctron, if your request is:
denied, an-appeal may not be filed and the decrsron of the department(s) s r nal. if your request is granted,
a new five (5) day appeal period. shaﬂ be created whrch ends on the f_ql[owrng Monday, and an

appeal may be filed dunng this time..

Piease Pnnt

Name: _rﬂpﬁ &MQ S B - : |
ﬁ.ddress ’f)!-rgo)f")_ é’r&‘é‘ q_,["’?(} 4 f ™
e ”r{'{ ':{67 7"/1}’3 IR | ' AL
' (& gmod . com Signawrewmmgent
) R A
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City and County of San Francisco o . Board of Appeals

July 25, 2013

F.W. Spencer & Son Inc., Subject Prop. Owner

c/o David Silverman, Attorney for Subject Prop. Owner
One Bush Street #600 -
San Francisco; CA 94104

Re: JURISDICTION REQUEST
_ Date Filed: ©  July 25, 2013 . .
Departmental Action:  Issuance of Letter of Legitimization by ZA
* Subject Property:  435-437 Potrero Avenue

Dear Sir or Madam:

The Board of Appeals has received the enclosed lefter requesting that it take jurisdiction
beyond the fifteen- (15)-day appeal period for the matter(s) referenced above. This
JURISDICTION REQUEST has been scheduled for consideration on Aug. 14, 2013 ,
at City Hall, Room 416, at 5:00 pm;: One Dr. Cariton B. Goodleft Place. :

Please note that the filing of a Jurisdiction Request DOES NOT suspend the above-referenced
departmental action. However, if the Board grants the Junisdiction Request on the above —
referencied date of consideration (4 out of 5 vofes required), a new five (5) - day appeal period
shall be created which ends on the following Monday, ard the subject departmental action
shall then be suspended upan the filing of a formal appeal, and until the Board of Appeals
decides the matfer and releases a notice of decision and order. .

Pursuant to Article V, § 10 of the Board Rules, the RESPONSE fo the written request for
jurisdiction ‘must be submitted by the - permit/variance/determination. holder(s) or Department
no later than 10 days from the date of filing, on or before Aug. 05, 2013 , and must
not exceed § pages in length, with unlimited exhibits. An original and 10 copies shall be
submitted to the Board office by 4:30pm, with additional copies delivered fo the opposing parties. .
the same day. It is the general practice of the Board that only.up fo three (3) minutes of
testimony for each party, will be allowed. If you have any questions, please call (415) 575-6880.

Sihcerely,
-BOARD STAFF

cc: ZA Scott Sanchez, Staff Planner & Requéstor(s) w/o enciosures

Mica Ringel, Requestor
485 Potrero Ave, Unit C
San Francisco, CA. 94110

{415) 575-6880 Fax (415) 575-5B85 . 1850 Missio] 8DRoom 304 San Francisco, CA 94103
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- . B4083
BAY AREA AIR QUALITY -

MAMAGEMENTBISTRICT

839 ELL!S STREET

“sB® SAN FRANCISCO, CALIFORNIA 94109 TO 0 P E R ATE
{415) 77 1-6000 - ] '

Plant# 21731 Page: 1

Expires: MAR 1, 2014
This document does not permit the holder to violate any District regulation or other law.

Arman Khalili

1CDhC LLC

One Sansome St, 15th- floox.
San Francisco, CA 54104

Location: 437 Potrero Street = |
: : San Francisco, Ca 94110

S# DESCRIPTION [Schedule] PAID
1 Sta_ndby Diegel engine, 519 hp, Catexplllar S/N 4ZRD6880 559
"Generator :

[B,1096 days]
Emissions at: 'P1 Stack

1 Permit Source, 0 Exempt Sources

**% See attached Permit Conditioﬁs___’***._f -

The operating parameters described above are based on information supplied by permit holder and may differ from the limits
set forth ‘in the attached conditions of the Permit Yo Operate. The 1iwits of operation In the permit conditions are not to

be exceeded. Exceeding these 1iwits js considered a viol f_ﬂ.:'i.on_ of Bi ;trf"ct requl ations subiect to enforcement action.
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o | 'B2083
BAY AREA AIR QUALITY :
MAN&GEMENT@ESTR!CT
&3 gz6 ELLIS STREET
=, 22 SAN FRANCISCO, CALIFORNIA 84135 ’

415} 771-6000 : _ _

plant# 21731 ' Ppage: 2 : pypires: | MAR 1, 2014

This document does not permit the hotder 10 violate any District regulation oF other law. -

s%+ PERMIT CONDITIONS **¥

.COND# 22820 applies to S# 1

- 1. 'The owner/opexator shall not exceed 20 hours per year.
per engine for reliability—related.testing.»_ :
Basis: Title 171.Califoxnia_quq_QfJRegu;atipns, section
93115, ATCM for Stgtion.a;:y_,c.:;:;:Engines,_}_ I

5. The owner/operator shall operate_eaéh_emergency standby

. engine only for the following purposes: to mitigate
emergency conditions, Tor emisgion testing to .
demonstrate cgmpliance-With;a”Distriqt, State or Federal-
emission 1imit, or for reliability-related activities
(maintenance and -other testing, but.excluding emission -
testing)._Operating while_mitigating emergency

- . conditions OT while emission;tssﬁing:to show compliance
with District, state oruﬁedera;_émissipn 1imits is not
[Basis: Title 17, California Code of~Regulations,
section 93115, ATCM er:Statiopggy:CI Engines]

3, - The owner/operator shall operate each emergency standby
engine. only when a non-resettable totalizing meter (with
a minimum display capability of 9,999 hours) that

measures the hours of -opexation for the engine is
installed, operated andﬂbroperly‘g@intainedi - o
[Basis: Title 17, california Code,QfRegulations, section
93115, ATCM for Stationary. ¢1 Engines] . :

4. Records: The owner/operator ghall maintain-the following
monthly records in a District—approved'log'for,at least
36 months from the date.of entry (60 months if the ° :
facility has been jssued a Title V Major Facility Review

Permit or a gynthetic Mlnor'Operating Permit). Log-

entries-shall be retained on-site, either at-a central

location or at the engine‘s'10caticn, and made :

immediately-available to the District staff upon

request. ) . o

a. Hours of operation for reliability-related

_ activities {(maintenance and testing} - :

. Hours of operation for emission testing to show
. .compliance with emission limits.

c. THours of operaticn (emexrgency) - . .-

d. TFor each emergency: the nature of the ewmergency

condition. - T '
e. Fuel usage for each engine(s).
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plant# 21731 . Page: 3 . Expires:

gAY AREA AIR QUALITY
MANAGEMENT DISTRICT

Jt

2
3

gag ELUIS STREET . . 5 3 u: i B _
SAN FRANCISCO, CALIFORNIA 94105 : Tf Q D P ER ATE K

#15) 77 1-5000

MAR 1, 2014

This document does not permit the holder to violate any District i_’egm-atiori or other law.

..~“_~'~-—‘~~~_~~~~' ~~~~~~~~~~ ~ END OF CONDITIONS T

[Basis: Title 17, california Code;of Regulations{
section 93115, aTcMm for Statiopary.CIwEngines]

At School and Néar—School_Opération: T )
1f the emergency'standbyﬁgngine:iﬁﬁlqgated on school

grounds OF within 500 fee;zaf}gnynéchﬁq} grounds, the
following requirements Sh?ll;?PplYi SRR |

The owner/operator shall not operatée each stationary
emergency standby diesel—ﬁueled engine for non—emergency
use, including maintenance gpd_;es;ing, during the
following periods: "-1b?‘ff!ﬁ%7'-
a. Whenever‘thére is a‘school sppnsored activity (ifthe
engine is located on school grounds)
p. Betweell 7:30 a.m. and 3:30 p.m. O& days wherl achool
ig in session. R :

ngchool" OT ngchool Grounds® means any public or private
school used for the purpoées_of;the education of more
than 12 children in kindergarten. Or any of grades 1 to
12, jpclusive, but does.notginclude any private school
in which education is primarily conducted in a private
home (8} - ngchool" OY "thool_Grpunds" includes any
building oOr structure,-playground, athletic field, or
other areas of school propérty but does not include

unimproved school Droperty. . - iyl

[Basis: Title 17, california Code of Regulations,
section 93115, ATICM for Stationary ¢TI Enginesl]
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- Bay Area Air Quality . - *% SOURCE EMISSIONS HE o PLANT #21731
Management District : : ’

__._...____.._....._.___...__...-..__.____..-__.__.__..____.._..;._...______._...__.._—..__.__..._..__.___.___..._____.___.

S# Source Description - : - PART '~ ORG 'NOx SO02  CO.
1T ~ Generator _ - o - o= .08 - 02
Torans o - . .08 .02
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- - ) ) ° .’: -
BAY ABEA AIR QUALITY MAMAGEMENT DISTRICT- * primted: DEC'p3; 2011 F : S
DETATL POLLUTANTS - ABATED o T s, ae _
" MOST REGENT' P/0 ‘APPROVED (2010) C. e e R :
Astﬂund Byoadband (P# 19488) ° o L. : . - .
S SOURCE NRME . : : . -7
MATERTAL . SOURCE CODE c . . L
THROUBHPUT . -, DATE POLLUTANT- - ., CobE uBS/DAY. T 7.
@enerator - !
c2240008 - ) .
: - < Benzene - 4T 1.09E-04 X
. S . - Formaldehyde 124- B.B5E-04
- . Organics (part. not spec ¢l 090 5.29E-63 oo
. . Arsenic {211) 1030. 9.53E-08 . . I
- - Berylliiwm (all) pollytant . 10#0 5.59E-08 -
Cadwiva . 1078 "2.3BE-07
chromium [hexavalent} .. 1095 4.83E-09 R
Lead (all} po:l_lutant 1140  2,028-07 -
. .Manganese- . 4186 3I.17E-07 -
R . Mickel pollutant . -118§ , 3.85E-0B
.. © Mercory-{211) pollutant 1190 6.74E-08
‘ Diesel Epgine Exhaust Part 1858 5.51£-83
’ Co - PAl"s  (non-speciated) 1840 5.08E-07°
- . Nitrous Oxide (N20) = -203D 2. B5E-05
. S . Ritrogen Oxides (part not 29880 7.7iE-02-
L . Sulfor Disxide {502) 3990, . 8,.58E-05 e
oL Carbon Mopwcids {CD) poliu 4890 1.6BE-D2 :
Sarbon Bioxide, non- b:mgen 659560 3.67E+00 ’
. Methane (EH#) 6970 1.47E-04
print this search?! [LYocal or s{Y]lsten primter (Stb 1r): {Nla,. [Eixit:
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City Hall
1Dr.C. nB. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. Na 554-5184
Fax No. 554-5163
TTD/TTY No. 5545227

BOARD of SUPERVISORS

NOTICE OF PUBLIC HEARING
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

NOTICE IS HEREBY GIVEN THAT the Board of Supervisors of the City and County
of San Francisco will hold a public hearing to consider the following proposal and said
public hearing will be held as follows, at which time all interested parties may attend and be

heard:
Date: = Tuesday, September 24, 2013
Tirﬁe: - 3:00 p m. |

Location: Legislative Chamber Room 250, located at City Hall, 1 Dr. Carlton
B. Goodlett Place, San Francisco, CA 94102

~ Subject: File No. 130805. Hearing of persons interested in or objecting to

- the Planning Commission’s determination dated July 11, 2013,
that the project located at 435-437 Potrero Avenue, Assessor’s
Block No. 3974, Lot No. 022 is exempt from environmental review

under Class 1 of the California Environmental Quality Act (CEQA)
Guidelines as a minor alteration to an existing facility; the
proposed work involves establishment of an internet services
exchange to occupy the entirety of an existing 10,000 square foot
building. (District 10) (Appellant Mical l. Rlngel) (Filed August 12,
2013).

Pursuant to Government Code Section 65009, the following notice is hereby given: if
you challenge, in court, the general plan amendments or planning code and zoning map
amendments described above; you may be limited to raising only those issues you or
someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Board of Supervisors at, or prior to, the public hearing.

In accordance with Section 67.7-1 of the San Francisco Administrative Code, -
persons who are unable to attend the hearing on these matters may submit written
comments to the City prior to the time the hearing begins. These comments will be made
part of the official public record in these matters, and shall be brought to the attention of the
Board of Supervisors. Written comments should be addressed to Angela Calvillo, Clerk of
the Board, Room 244, City Hall, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102.
Information relating to this matter is available in the Office of the Clerk of the Board and
agenda information will be available for public review on Friday, September 20, 2013.

gela Calvillo

Clerk of the Board

DATED: September 13, 2013 -
MAILED/POSTED: September 13, 2013 1888
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. PrintForm |

Introduction Form
By a Member of the Board of Supervisors or the Mayor

I hereby submit the following item for introduction (select only one): ' , Z:?“Zeﬁ“mu;pdate
™ 1.For reference to Committee.
An ordinance, resolution, motion, or charter amendment.
T~ 2.Request for next printed agenda without reference to Committee.
4 3. Reque.st for hearing on a subject matter at Committee. |
I~ 4. Request for letter beginning "Supervisor ' N inquires"
[T 5. City Attorney request.
[T 6.Call File No. l . fromCommittee.
[~ 7.Budget Analyst request (attach written motion).
I 8. Substitute Legislation File Nd; ’
I 9. Request for Closed Session (attach written motion).
I~ 10. Board to Sit as A Committee of the Whole. -

11. Question(s) submitted for Mayoral Appearance before the BOS on

-~ Please check the appropnate boxes. The proposed legislation should be forwarded to the following:
[ Small Business Commission I Youth Commission [T Ethics Commission

[~ ' Planning Commission B Building Inspection Commission
Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imberative Fori
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Public Hearing - Appeal of Determination of Exemption from Environmental Rev__iiqw - 435-437 Potrero Avenue

The text is listed below or attached:

Hearing of persons interested in or objecting to the Planning Commission’s determination dated July 11, 2013, that
the project located at 435-437 Potrero Avenue, Assessor’s Block No. 3974, Lot No. 022 is exempt from
environmental review under Class 1 of the California Environmental Quality Act (CEQA) Guidelines as a minor
alteration to an existing facility; the proposed work involves establishment of an iriternet services exchange to
occupy the entirety of an ex1st1ng 10,000 square foot building. (District 10) (Appellant Mica I. Ringel) (Filed
August 12, 2013)
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