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(TREASURE ISLAND/YERBA BUENA ISLAND)

This DISPOSITION AND DEVELOPMENT AGREEMENT (TREASURE. .
ISLAND/YERDBA BUENA ISL.AND) {including all Exhibits and Attachmenis o8 amended from .
time to time, this “DDA™ or this “Agreement”) dated for reference purmoses only as of June 28,
201! (the “Reference Date™), is made by and between Developer and the Authority. The terms
deiined in [xhibit A that arc uscd in this DDA have the meanings given 10 them in Exhibit A.

RECITALS

Developer and the Authority enter into this DDA with reference to the following facts
and circumstances:

Overview

A. Naval Station Treasure Island (*“NSTI™) is a former United States Navy
base located in the City and County of San Fruncisco (*“Cety™), that consists ol the following two
istands connected by a cuuseway: (1) Treasure Island, comprised of approximately 409 acres of
levei Nilled iand, and (2) an approximately 90 acre portion of Yerba Bucna Island, a natural rock
outcropping, steeply sloped and highly vegetated, with clevations rising to over 300 feet above
the water. NSTI also includes approximately 316 acres ol unfilled tidal and submerged lands
lying adjacent to Treasure Island in San Francisco Bay and approximately 234 acres of unfilled
tidal and submerged lands lying adjacent to Yerba Buena Island in San Francisco Bay (the
“Submerpged Lands™).

B. The land within NST' that is the subjcct of this Agreement is shown on
Exhibit B-1, atlached hereto, and mare particularly described in Exhibit B-2, anached hereto (the
“Project Si1e™), For purposcs of this Agreement, the term “NSTI” excludes the portions of
NSTI that arc occupied by the United States Depariment of Labor Jobs Corps, the United Stalcs
Cuoast Guard und the California Depariment of Transpornation (cotlectively, the “Excluded
Properties”). The Excluded Properties are also shown on [xhjbit [3-1. attached hereto.

C. During World War I, NSTI was uscd as a center for receiving, training,
and dispatching service personnel, After the war, NST1 was used primarily as a naval training
and administrative center. In 1993, Congress and the President selected NSTI (or closure and
disposition by the Basc Realignment and Closure Commission acting under Public Law 101-510,
10 U.S.C. §2687 and its subsequent amendments. The Department of Delense subsequently
designated the City, and later the Authority, as the Local Reuse Authority (“LRA") responsible
for the conversion of NSTI under the federal disposition process.

D. In 1994, a Citizen's Reuse Committee (*CRC"), representing a broad
spectrum of communily interests, was formed to (1) review reuse planning efforts for NST1 by




the San Francisco Planning Depariment and the San Francisco Redevelopment Agency, and
(2) make recommendations to the City's Planning Commission and Board of Supervisors.

E. in July 1996, after an extensive community planning ¢ffort. the City's
Mayor, Board of Supervisors, Planning Commission and the CRC unanimously endorsed the
Drail Reuse Plan (the “Reuse Plan®™) for NST1. The Rcuse Plan served as the basis for the
preliminary redevelopment plan for NST1. Since adoption of the Reuse Plan, the Authority hus
undirtaken an cxtensive public process to further refine the land use plan for NST).

F. In 1996. the City negotinted the Base Closure Homeless Assistance
Agreement {the "Original TIHD? Agreemnent”) with the Treasure Island Homeless
Devclopment Initiative, a California non-profit corporation (“TIMDE™), which represents a
number of non-profit member organizations. TIHDI was formed in 1994 1o develap the
homcless component of the Reuse Plan, The Original TIHDI Agreement would, among other
things, (1} give TIFIDI certain rights Lo panticipate in economic development opportunities at
NSTI, (2) facilitate implementation of a permancnt employment program related to activitics
occurring at NSTI, (3) give Ti111DI certain rights 1o both temporary and permanent housing in
support of TIHD!’s programs, and (4} provide TIHD! with certain financial support. The United
States Depurtment of Housing and Urban Development approved the Original TIHDI Agreement
on November 26, 1996, The Original THID] Agreement was updated and superseded in its
enlirety by the Amended and Restated Base Closure Homeless Assistance Agreement (the
“TIHDI Agreement™) that was approved by Authority on April 21,2011, and by the Board of
Supervisors concurrently with its upproval of this Agreement.

G. The Authority was created in 1997 to serve as the entity responsible for
the reuse and development of NST{, Under the Treasure Island Conversion Act of 1997, which
amended Scction 33492.5 of the California Health and Safety Code and added Section 2.1 10
Chapter 1333 of the Statutes of 1968 (as amended from time to time, the “Conversion Act™), the
California Legislature (1) authorized the Board of Supervisors to designate the Authority as a
ecdevelopment agency under the California Community Redevelopinent Law (California Health
and Safety Code §33000 ct seq.) (“CCRL") with authority over NSTI, and (2) with respect 10
those portions of NSTI that are subject to the Public Trust, vesied in the Authority the authority
to adminisicr the Public Trust as to such property in accordance with the werms of the Act,

b The Board of Supcrvisors designated the Authority as a redevelopment
agency with powers over NSTI under the Conversion Act in Resolution No. 4398, dated
February 6, 1998.

1, After completion of a competitive master developer sclection process, the
Autharity and Developer entered into the Exclusive Negotialing Agrecment dated as of Junc 1,
2003. The Exclusive Negotianting Agreement was amended and restated in its entirety pursuant
to the Amended and Restated Exclusive Negotiating Agreement dated as of September 14, 2005,
as further amended by the Amendment to Schedule of Performance Set Forth in the Amended
and Reslated Exclusive Negotiating Agreement dated as of July 1, 2006, the Second Amendment
to the Amended and Restated Exclusive Negotiating Agreemcent dated as of March 12, 2008, the
Third Amendment to the Amended and Restiated Exclusive Negotiating Agreement dated as of
February i0, 2010, and the Fourth Amendment 10 Exclusive Negotiating Agreement dated as of



June 22, 2011 (collectively, the “ENA™). The ENA sets forth the 1erms and conditions under
which the Authority and Developer are willing 1o nepotiate the transaction documents for the
conveyance, management and redevelopment of NSTI, including a schedule of performance for
major milestones,

1 One of the key milestones under the ENA was the completion of a werm
sheet summarizing the key policy goals, basic development guidelines, financial framework and
other key terms and conditions that formed the basis for the negotiation and compiction of the
final transaction documents.

K. On QOctober 24, 2006, the Treasure Jsland/Yerba Buena Island Citizens
Advisory Board ("TICAB") voled 16-0-1 1o endorse the Development Plan und Term Sheet for
the Redevelopment of Naval Station Treasure Island (the “2006 Development Man”). On
October 30, 2006, the Authority Board voled 6-0 1o adopt Resolution No. 06-59-10/30 endorsing
the 2006 Development Plan, On December 12, 2006, the Board of Supervisors voted 10-1 to
adopt Resclution No. 699-06 endorsing the 2006 Development Plan, subject to the terms and
conditions of Resolution No, 699-06.

L. The 2006 Nevelopment Plan was updated pursuant to the Update to
Development Plan and Term Sheet (the "Development Plan Update) that (i) the TICAB voied
15 to 1, with onc absteation, to cndorse on April 6, 2010, (if) the Authority Board voted 710 0 to
endorse on April 7, 2010, and (iii) the Board of Supervisors voted 11 o 0 10 endorsc on May 18,
2010. The 2006 Development Plan and the Development Plan Update are collectively referred
to in this Agrcement as the “Development Plan.”

M.  OnOclober 13, 2007, the Govcrnor approved SB 813 (Migden) and on
Oclobcr 11, 2009, the Governor approved S 833 (Leno). SI3 815 and S1B 833 both amended the
Treasure Istand Public Trust Exchange Act (as amended, the “Exchange Act™), which is the
State legislotion authorizing an exchange of Public Trust lands between Treasure Island and
Yerba Buena Island, to be consistent with the proposed reuse and development program for the
Project Site.

N.  On Scptcmber 26, 2008, the Governor approved AB 981 (Leno), which
authorized (i) the creation of the Treasure 1siand Transportation Management Agency
(“TITMA™), (ii) implementation of a congestion management pricing program as part of the
redevelopment of NSTI, and (iii) collection and distribution of parking, ransit pass and
congestion management pricing revenues as part of an ovcrall transit demand management
program for the proposed redevelopment of NSTI.

Q. The United States of’ America, acling by and through the Depariment of’
the Navy (“Navy™), and the Authority have negotiated an Economic Conveyance Memorandum
of Agrecment (as amended and supplemented from time to timé, the “Conveyance Agreement™)
that governs Lhe terms and conditions for the transfer of NSTI from the Navy to the Authority.
Under the Conveyance Agreement, the Navy will convey NSTI to the Authority in phases after
the Navy has complieted environmental remediation and issued a Finding of Suitahility to
Transfer (“FOST") for spacificd parcels of NSTI or portions thercof.




P, The Devciopment Plan contemplated that a Redevelopment Plan would be
adoptcd under CCRL for NSTI, and the Project Site would be included in a Redevelopment
Project Area. The Development Plan also contemplated that tax increment linancing as provided
in CCRL would be available to finance certain costs related 1o the Project Site. As a result of
potential changes to CCRL, the Parties have determined 10 proceed with development of the
Project Site using the Infrastructure Financing District ("IFD") mechanism provided under the
infrastructure Financing District Act (California Government Code Section 53395 et seq.) ("IFD
Act™), as amended from time to time,

Q. The purpose of this Agreement is to provide for the disposition and
development of the Project Site afler the Navy's transfer of NSTI to the Authority in accordance
with the Conveyance Agreement. This Agrecment provides for a mixed-use development that is
in funherance of the Reuse Plan, the Development Plan and the TIFIDE Agreement, and is
consistent with the City's General Plan and the Eight Priarity Plunning Policies.

R. The Project, which is more particularly described in Section | has been
presencd and reviewed by the Treasure Island community and other stakeholders at numerous

public mectings, including those held before the Authority Board, the TICAB, the Board of
Supervisors, the Planning Commission and in other local forums. '

S This Agreement describes those clements of the Project that Developer is -
permitted, and in seme casces obligated, to construct, As described in Sggtion 1.4 below, this

Agreemeni contemplates that certain proposed improvements will be developed by partics other
than Developer, ‘

T. The Project Sitc has a unique and specinl importance to the Authority and
1o the City because of its location, the nature of the improvemnents and the uses contemplated for
the Project Site. The Authority desires to advance the socioeconomic interests of the Cily and its
residents by promoting the productive use of underdeveloped, former military base property and
encouraging quality development and cconomic prowth, thereby enhancing housing and
employment opportunitics for residents and expanding the City's property tax base. The
Authorlty also desires 10 obtuin the community benelis of the Project, which arc in addition 10
those dedications, conditions and exactions required by laws or regulations. and which advance

the reuse and development objectives of the Authority and provide benefits to the City and ils
residents.

u. The Authorily has determined 1hat by entering into this Agreement: (i) the -
Authority will ensure the productive use of underdeveloped, former military. base property and
foster orderly growth and quality development of the Project Sitc; (ii) development will proceed
in accordance with the goals and policies set forth in the Reuse Plan, the Development Plan, the
General Plun and the City’s Eight Priority Planning Principles; (iii) over time, the City will
reccive subsiantially increased tax revenuces; (iv) the City will benefit from increased economic
development and employment opportunitics that the Praject will create for City residents; and (v)
the City will receive the community benefits that the Project will provide for City'residents. The
Projcct proposed under this Agreement and the fulfillment generally of this Agreement (A) are in
the best interests of the Authority, the City, and the health, safety, morals and welfare of its



residents; and (B) are in accordance with the public purposes and provisions of applicable
federal, state and local laws and requirements,

V. The residential component of the Project will consist of 8 maximum of
8,000 Residential Uniis including a minimum of 2,000 below market rute uniis. 1he below
market rale units, constituling a minimum of 25% of the total number of Residential Units, arc an
integral part of the development mecting the varied housing needs of the community,
Development of both the market rate and the below market rale units is essential to the fcasibility
and completion of the rcuse and development of NSTI,

W.  The City and the Authority have analyzed potential environmental impacts
of the Project and identified mitigation measures in the Environmental impact Repont for
Treasure Island and Yerba Buenu Island (the “I'roject EIR”) and a Mitigation Moniloring and
Reponting Program attached hereto as Exhibit C {the “Project MMRP™), in accordance with the

requirements of CEQA. On April 21, 2011, the Planning Commission and the Authority Board
certified the Project EIR,

X, The Partics wish 10 enier into this DDA 1o set forth the terms and
conditions under which the Project will be developed.

AGREEMENT

ACCORDINGLY, for good and vaiuable considcration, the receipt and sufficiency of
which ar¢ acknowledged, Developer and the Authority agree as follows:

1, The Project.

Li__ Ovgrview. This DDA contemplates a project (the “Project”) under which
thc Authority acquires the Project Site from the Navy and conveys portions of the Project Site to
Developer for the purposes of (i) alleviating blight in the Project Site through development of
improvements consistent with the Development Requirements, (ii) geotechaically stabilizing the
Project Site, (iit) construcling Infrastructure and Stormwater Management Controls to support
the Prcject and other proposed uses on NSTI, such as roads and utilities, and including
Infrastructure and Stormwater Management Controls 10 support the construction of AfTordable
Housing Units, (iv) constructing and improving ccrtain public parks and open spaces, (v)
remediating certain existing Fazardous Substances, and (vi) sclling and ground lcasing Lots to
Vertical Developers who wil] construct Units and commercial and public facililics thercon, ull as
more particularly described in this DDA,

mm_mm This Agreemcnt grants to nevcloper (|) lhc nght to acqmrc
portions of the Project Site and (ii) the right, and upon the satisfaction of certain conditions, the
obligation, to develop the Infrastructure and Stormwater Management Controls and the Required
improvements, While this Agreciment applies primarily to Infrastructure and Stormwater
Managemcent Controls, it also includes certain terms and conditions that will apply to Vertical
Improvements. In connection with the sale of Lots to Vertical Developers in accordance with
Atticle 17, Developer, the Authority and cach Vertical Developer will enter into a Vertical



Disposition and Development Agreement (“Vertical DDA™) for Lots that are not subject to the
Public Trust. Because Public Trust property may not be sold in fee, development of certain of the
Public Trust Parcels will be subject to a Lease Disposition and Development Agreecment
(“Vertical LDT)A™) that sets forth the terms under which the applicable Public Trust Parcels will
be developed lor commercial purposes in accordance with Artigle 17 below. For clarity, the
Vertical DDA and the Vertical 1.DDA, as applicable, will include all of the terms and conditions
that will apply to Vertical Improvements, and they will incorporatc by reference certain
Auachments and Exhibits to this Agreement that will apply 1o both Infrastructure and
Stormiater Management Controls and Vertical Improvements.

L3 Improvements. The primary Improvements constituting the Project are
listed below and arc more particularly described in the Land Use Plan, the Infrastructure Plan,
the Parks and Open Space Plan, the Transportation Plan, the Community Facilities Plan, the
Housing Plan, the Schedulc of Performance, the Phasing Plan, the SUD and the Design for
Development. Developer and Vertical Developers shall design, construct and complete the
Infrastructure und Stormwater Management Controls and the Vertical Improvements, and
Qualificd Housing Developers shall design, construct and compléte the Authority Housing Units,
all at the times and subject to the conditions set forth in this DDA and the Vertical DDA/LDDAS,
as applicable. In accordance with the 1erms of this DDA and the Vertical DDA/LDDAs,
Developer and Vertical Developers shatl have the right and, with regard to certain Improvements
identified in this DDA and upon the salisfaction of certain conditions set forth in this DDA, the
obligation, 10 develop the Project shown on the Land Use Plan attached hereto as Exhibit D, in
accordance with the Development Requirements, ingfuding, without Himilation, the Project
components listed below, excepting certain improvements 1o be construcied on NSTI, including
the Project Site, for which Developer is not responsible as described in Sccijon 1.4 hereof,

(a)  Geotechnical stabilization of certain portions of Treasure [sland
and the causcway connecting it 10 Yerba Buena Island, and addition of fitl to raise the surface
clevation on those portions of Treasurc Island that arc to be developed to address Mood
protection and potential future sca level rise as more particularly described in the Infrastructure
Plan;

(b)  Up1o6,316 Developer Residential Units, of which approximately
5% perccnt will be Inclusionary Units censtructed in accordance with the Housing Plan attached
hereto s Exhibif E and more specifically defined in Exhibit A (thc *Housing Plan®) (with up lo
an additional 1,684 below market rutz Residential Units to be designed, constructed and
completed by Qualificd Housing Developers on behalf of the Authority and TIHDI in
accordance with the lousing Plan), provided however, that the total percentage of below-market
raic Residential Units, including Inclusionary Units, may be adjusted upwards from 25% to 30%
in accordance with Article 9 of the HMousing Plan;

(c) - Up to approximately 140,000 square feet of new commercial and
retail space with accessory parking;

(@  Up 1o approximately 100,000 square feet of new office space with
accessory parking;



()  Adaptive reuse of Buildings 1. 2, and 3 on Treasure Island with up
16 311,000 square feet of commercial/fNex space (1he adaptive reuse would include
approximately 67,000 square feet of additional retni], which, when combined with the 140,000
square feet of new retail, yields 3 total of 207,000 square fect of reiail space proposed on the
Islands) with accessory parking;

()] Adaptive reuse ol certain of the histori¢ buildings on Yerba Buena
Island;

()  Up to approximutely 500 hote! rooms or Fractional Interest Unils;

(h)  New and/or upgraded public and community laciitics, including a
new joint police/fire station and funding for upgraded school facilities on Treasure Island, and
Developable Lots for the development by Authority or third parties of the Treasure 1sland Sailing
Center, an Environmental Education Center and other community facilities, as more pariicularly
described in the Community Facilities Obligations attached hereto as Exhibit F:

(i)  New and/or upgraded public wilitics, including the water
distribution system, wastewater collection system, recycled water storage and distribution
system, storm waler collection and Stormwater Managemeni Controls, Developable Lots to
accommodate the Wastcwater Treatment Facility and other SFPUC improvements, as more
particularly described in the Infrastructure Plan;

1)} Up 1o approximately 300 acres of parks and public open space, as
more pnnlculurly described in the Parks and Open Spacc Plan;

(k)  New and/or upgraded streets and public ways as more pnmculariy
described in the Infrastruciure Plan;

1) Bicycle, transit, and pedesirian facilities as more panicularly
described in the Infrastruciure Flan;

(m)  Landside services for the Marina as more paricularly described in
the Infrastructure Plan and Sgction 8.3 hercol, and

(n) A ferry quay/bus intermodal transit center (““Transit Hub™) as
more pamcularly described in the Infrastructure Plan; and
' (0) Such addmonal cnvironmentzl remediation work more particularly
described in the Infrastructure Plan afler issuance of one or more FOST(s) for the Project Site.

The Partics acknowledge and agree that the densily and intensity of development as set
forth in this Scclion 13 form the basis of Developer’s finaneial expectiations for the Project and
the Proforma, The particular land uses and locations ar¢ shown in the Land Use PMan and
defined more particularly in the SUD, the Arca Plan and the Design for Development. Design
controls governing the Praject arc set forth in the SUD ang Design for Development. The Land
Use Plan is provided for the purposes of indicating the general type, pattern and location of
development as shown, but shall not be construed as a regulating document with regard to land



uses or development standards, both of which are regulated and controtled by the Area Plan,
SUD and the Design for Development, ' '

L4 __ Project Development. The Project contemplates the development of
improvemenis within NSTI, including the Project Site, by parties other than Developer and
Venica! Developers cntering inlo Vertical DDA/LDDAs with Developer and the Authority.
Such other improvements include (i) the Authority Housing Units 1o be developed by Qualified
Housing Developers, as more particularly described in the Housing Plan, (i) the Mariina to be
developed hy the Marina Developer as a separate project in accordance with o scparate
Disposition and Development Agreement between the Authority and the Marina Developer, (iii)
clements of the parks and open space system as described in the Parks and Open Space Plan
(including without limitation, the rcgional sports facilities), (iv) the Wastewater Treatment
Facility 10 be developed by the San Francisco Public Utilitics Commission (“SFPUC™), as
described in the Infrastructure Plan, and (vi) those projects as more particularly described in the
Community Facilities Obligations for which Developer is obligated 1o provide a Developable Lot
bul which are 10 be transferred by the Authority to other Vertical Developers.

! ly. Except as olherwise described in Sactjon
L4, Developer shall be the master developer for the Project, orchestrating development of the
Project Site in cooperation with the Authority, the City, Vertical Developers, THHDI, Qualified
Housing Dcvelopers, the Murina Developer and others. Developer has the right and obligation to
develop Major Phase | (the "Initial Major Phase™), ond 1o develop the remaining Major Phases
itself or to assign the development rights to third parties subject to the further teems and
conditions of this Agrecment. However, in addition to the Developer's rights and obligations
under this DDA altendant to cach Major Phasc and its relaicd Sub-Phascs, Developer, as the
“Master Devcloper”, remains obligated 1o Autharity throughout all Major Phases for payment
of Authority Costs, City Costs, Subsidies and the Navy Payment (collectively, the “Financial

Ohbligations™), and (ii) development of each of those items identificd on the Schedule of
Performance antached hereto under the heading of “Community Facility.”

y Process . As more particularly described in
Artigle 3, the Project will be developed in a series of Major Phases, and within cach Major Phasc
in a scrics of Sub-IPhases, under the following process, as and to the extent required under this
DDA, the DRDAP and the Vertical DDA/LDDAs. S

(a) a Substantially Complete Major Phase Application must be
submilted to the Authority for cach Major Phase before the applicable Outside Date;

(b)  Each Major Phase Application shall include a Site Plan showing
proposed Sub-Phases within the appiicable Major Phase; :

(<) following (or simullancousiy with) a Major Phase Approval,
Developer shail submit a Sub-Phasc Application 1o the Authority for cach Sub-Phase within that
Major Phase before the applicable Quiside Date, which Sub-Phase Application shall bc a
Complete or Subgtantially Complele Sub-Phase Application;



(d) following (or simultuneously with) submittal of eachy Sub-Phase
Application, Developer shall seek approvals of Tentative Subdivision Maps for the development

of that Sub-Phase in accordance with the Treasure [siand/Yerba Bucna Islend Subdivision Code
(each a “Tentative Subdivision Map™;

(¢) following cach Sub-Phase Approval, approval of the applicable
Temative Subdivision Map and satisfaction (or waiver) of the conditions for conveyance as more
particularly set forth in Article 10 hereof, the Authority shall convey certain real property it owns
or acquirgs wilhin the Sub-Phase to Developer and Developer shall Commence and Compisle the
Infrastructure and Stormwater Management Contrals and Required improvements for that Sub-
"hase before the applicable Quiside Dates:

h following recordation of a Final Subdivision Map obtained in
accordance with the Treasure sland/Yerba Buena Island Subdivision Cade, Developer shall seck
to Trunsier each Lot 1o a Vertical Developer, which may inclide Developer and its Affiliates 10
the extent permitted under Article 17 ond Section 21,3 below, for the construction of Vertical
Improvements, and in connection with such Transfer enter into o Ventical DDA and/or Vertical
LDDA with such Vertica! Developer;

(8)  ifnot previously obained, cach Vertical Developer shall obtain a
- Vertical Approval for the proposed Vertical Improvements on the Lot it acquires; and

(k)  cach Venical Developer shall have the right to proceed with the
construction of’ Vertical Improvemenis consistent with ils Vertical Approval, its Vertical DDA
and/or Vertical LDDA and the Development Requirements,

)7 _Proporiionality. Because the iject will be built over a tong time period,
the Partics have carefully structured the amount and timing of public and community benelits to
coincide with the amount and timing of the development of Market Raie Units and other
commercial opportunities. The public and community benefits have been described and
apportioned as set forth in (i) the Phasing Plan and the Schedule of Performance, with respect (o
the Associated Public Bencfits for ench Major Phase and Sub-Phase, (ii) the Housing Plan, with
respect to the delivery ol the Authority Housing Lots, the production of inclusionary Units and
the delivery of the Developer Housing Subsidy described therein and in Section 13.3.4 hercofl,
(i#i) the Infrastructure Plan with respect to the Completion of Infrastructure and Stormwater
Management Controls; (iv) the Parks and Open Space Plan, with respect 10 the Completion of
parks and opcn space and subsidy payments described in Scetion §3.3 1 hereof; (v) the
Transportation Plan Obligations, with respect to certain transportation improvements, benefits
and subsidy payments duscribed in Section 13.3.2 hereof; (vi) the Community Facilitics
Obligations, with respect to certain community facilitics and subsidy payments described in
Sgction 13.3,3 hereof: and (vii) the Transition Housing Rules and Regulations. with respect to
the provision of certain transition housing benefits deseribed therein, if Developer or a Vertical
Developer requests changes 16 the amount ar timing of public and community benefits as set
forth above in any Application, then such changes shall be subject to the Approval of the
Authority Director or Authority Board in accordance with the DRDAP and Section 3.6 below.



Publi :

{a)  The preliminary boundaries of Major Phascs and Sub-Phascs are
set forth in the Phasing Plan. Developer may request changes to the boundarics of any Major
Phase or Sub-Phase, which changes will be subject 1o the Approval of the Authority as sct forth
in the DRDAP and S¢ction 3.6 below.

(b)  “Associated Public Beneflts” are public parks, open space,
Required Improvements, affordable housing obligations and other public and community
benefits as described in the Phasing Plan, Housing Plan and the Schedule of Performance that
Developer must Complcte on or before the applicable Outside Date. Developer may request
changes to the Associated Public Benefits for any Major Phase or Sub-Phase consistent with the
principle of proportionality set forth in Section 1.7, which changes will be subject to the
Approval of the Authority as sct forth in the DRDAP.

(¢}  Major Phase Applications and Sub-I*hase Applications must be
submitted in the order described in S¢ction 3,5. Developcr may request changes (o such order,

which changes will be subject 1o the Approval of the Authority as set forth in Sgction 3.6 and the -
DRDAP,

1.2 _Schedule of Performance/Expiration of Schedule of Performance. This
DDA contemplates that the submission of Substantially Compicte Major Phase Applications and
Sub-Phase Applications, the Commencement and Completion of Infrastructure and Stormwater
Management Controls within Sub-Phases, the Commencemenrt und Comglction of the Required
Improvements and certain other identified obligations will be Commenced or Completed by the
applicable Outside Dates. Devcloper may request changes or additions to the Schedule of
Performance, which changes will be subject to the Approval of the Authority as sci lorth in the
DRDAP. For the convenignce of the Partics, following a Transfer under this DDA, the
Authority, Developer and (he Transferec may agree to maintain a separate Schedule of
Performance related 10 the obligations of such Transferee under this DDA. Any such separatc
Schedule of Performance will be maintained by the Authority in accordance with Section 28.35.
Notwithstanding anything in this Section 1.9 or efsewhere in this Agrcement, none of the Outside
Dates in the Schedule of Performance shall apply to Developer’s obligations under this
Agreement from and after Completion by Developer of all items identificd in the Schedule of

Performance as “Community Facilities™ and payment in full of the Subsidies and the Navy
Payment.

o DA, The term of this DDA (the “Term") shall commence upon
the Effective Date and shall icrminate. unless earlicr terminated as provided below, on the date
that is the carlier of: (i} the thirtieth (30™) anniversary of the Effective Date; and (ii) the last
Cenificate of Completion for the Project (including all Improvements conternplated under this
DDA as of the Referenee Daie or Approved by the Authority at any time thercafier), This DDA
shall also terminate, in whole or in part, to the extent provided under Section 3.8, Articie 10,
Sccvion 11.4, and Afticle 16. Upon Developer’s request, the Authority shall cause the lien of this
Agrecment 1o be released as to a particular Lot concurrently with the first sale of that Lotto a
Vertical Developer. to be replaced by Vertical DDA/LDDAC(5) in accordance with Seglion 4;
pravided, that (i) such Ventical DDA/L.DDA may include the obligation to complete Transferable

10



Infrastructure (or, with Authority spproval, other Infrastruciure and Stormwaler Management
Controls) that has not been completed as of the first sale ol 1he Lot, but (ii) Developer shall not
be released of its obligation under this DDA 1o complete such Infrustructure and Stormwater
Management Controls. Indemnitics and other abligations that are intended to survive partial
rclease, expiration or termination will survive any partial release, expiration or termination.

3 Project Phasing.

Y y . The Project Site has been divided into
four (4) “Major Phiases” and, within each Major Phase, various “"Sub-Phases™, cach of which is
conceptually illustrated on the Phasing Plan, Subject to the Lerms and conditions in this DDA,
the Authority shall convey portions of the Project Site owned or acquired by the Authority as

provided in this DDA to Developer, and such portions shall be developed by Developer in phases
under this DDA,

32  DPhasing Goals. The phasing goals of the Project arc intended to achicve
an economically feasible project while balancing a number of competing intercsts, including
ensuring that (i) the Associated Public Benefits are provided proportionately with the
development of the Market Rate Units and in accordance with the Developmeni Requirements:
(ii) public right of ways, infrastruciure and Stormwater Munagement Controls are developed in
an orderly manner consistent with the Infrastructure Plan, finished portions of the Project are
generally contiguous, and isolated pockets of dovelopment are not surrounded by construction
activity; {iii) thc amount of Infrastruciure and Stormwater Management Contrals constructed is
appropriatc for the amount of Vertica) Improvements constructed and the need to provide
continuous reliable service 1o existing residents and businesses; (iv) unsold inventory of Market
Rate Lots is minimized: (v) development can respond cffectively to the Navy's schedule for
environmental remediation or the Navy's conveyances of real property to the Authority; (vi) the
returns 10 the Authority, the Navy and Devcloper are maximized; (vii) the valuc of the Project is
maximized in order to maximize the public and community benefits that the Project can deliver:
and (viii) the phases can be adjusted to respond 10 market conditions, cost and availability of
. {inancing and economic feasihility (collectively, the “Phusing Goals™).

3,3 _Major Phases. The Parties intend that Major Phascs allow for planning of
large mixed-use areas or neighborhoods within the Project Site. The Authority's consideration
and Approval of each Major Phase Applicaiion in the manner sct forth in the DRDAP (each, as
amended from time to time, a “Major Phuse Approval™) is required belore, or concurrently
with, the Authority's consideration of and grant ol a Sub-Phase Approval for any Sub-Phase in
that Major Phase. ‘

3.4__ Suyh-Phascs. The Parties intend that Sub-Phases allow for more delailed
planning of smaller-scale areas within the Major Phase. subjcct to adjustment in accordance with
the DRDAP and Section 3.6 below. Sub-Phasc boundarics shall correspond to the boundaries in
the applicable Tentative Subdivision Map or as othcrwisc sct forth in the Sub-Phasc Approval.
‘The Authority’s considcration and Appraval of each Sub-Phase Application in the manner sct
forth in the DRDAP (each, us amended from time to time, a “Sub-Phasc Approval”) is rcquired
before (i) the Authority’s consideration and grant of Approval of any Vertical DDAs/LDDAS for
that Sub-Phase and (ii) the submittal of an Application to the Planaing Department for a Vertical



Approval for any Vertical improvements for that Sub-Phase in accordance with the Vertical
DDA/LDDAS,

- 3.5 Applications for, Approval of and Sequencing of Major Phascs and Sub-
Phases. During the Term, Developer shall apply for, and the Authority shall consider and grant
or deny Approvals of. Major Phases and Sub-Phases in the manncer and subject 1o the terms and
conditions sct forth in this DDA and the DRDAP. Applications for Major Phasce Approvals
{cach, a “Major Phase Application”) and for Sub-Phasc Approvais (each, a “Sub-Phase
Application™) shall be submitted on or before the Outside Dates in the order ses forth in the
Phasing Plan (as the same may be upduted from time to time as provided in Scetion 3.6 below).
‘The “Initinl Sub-Phases” collectively refer to the first two Sub-Phases on Treasure Island (Sub-
Phase 1A and Sub-Phase 1R) and the (irst Sub-Phasce on Yerba Buena Island (Sub-Phase YA), a8
described in the first Sub-Phase Application. The Initial Sub-Phases must include the
Developable Lots on which the Replacement Housing Units triggered by the demolition of any
existing housing units in the Initial Major Phase will be constructed as described in the Housing
Plan. Developer shall submit Sub-Phase Applications for the Initial Sub-Phascs on or before the
upplicuble Outside Date set forth in the Schedule of Performance,

hasing . The Phasing Plan iliusirates the size, order and
duration of the Project’s Major Phases ond Sub-Phases given the Phasing Goals described above,
und the parties’ best estimates of the conditions forecast jor the expected development period.
The partics acknowledge and agree that many fagtors, including, but not limited 10, gencral
economic conditions, the local housing market, capital markets, general market acceptability, the
adequacy of on-island services, and local tax burdens will determine the rate at which various
Product Types within the Project can be developed and absorbed. Developer may request
changes to the Phasing Plan (inciuding changes to the Schedule of Performance that are
nccessary to reflect the revised phasing) consisicnt with the Phasing Goals as part of cach Major
Phiase Application and/or Sub-Phase Application, and any such requested changes will be subject
1o the Approval of the Authority in accordance with the DRDAP. 1n determining whether to
grant its Approval ol the updated Phasing Plan (including changes to the Schedule of
Pcriormance that are necessary to reflect the revised phasing), the Authority may consider
whether the updated Phasing Plan is consistent with the Phasing Goals; provided, however, with
respect 10 a requested change in the order of Sub-Phases within a Major Phase, the Authority
shall Approve such change if it reasonably detcrmines that (i) the Associated Public Benefits will
be developed proportionately with the development of the Market Rate Units and in accordance
with the Development Requirements; (ii) the change in order will not impair the ability to
comply with the Replacement Housing Obligation or any of the Authority's obligations under
the TIHDI Agreement, the Transition Housing Rules and Regulations or the Public Trust
Exchange Agreement; (i) the development of the public right of ways, Infrastructure and
Stormwater Management Controls will be orderly. finished portions of the Project will be
gencrally contiguous, and isclaled pockets of development will not be surrounded by
construction activity; and {iv) tho amount of Infrastructure and Stormwater Management
Controls constructed is appropriate for the amount of Vertical Improvements constructed and the
need 10 provide continuous reliable service to existing residents and businesses. ‘The Authority
also may request changes fo the order of Major Phase Applications and Sub-Phase Applications,
and any such requested changes will be subject 1o the Approval of Developer in its sole and
absolute discretion. In determining whether to grant its Approval of such requesicd changes, -
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Developer may consider, among other matiers, how such changes would afTect Project Costs and
ability to achieve the Developer Return.

3.7 ___Phasing of Convevances 1o Developer. Following the Approval of'a Sub-
Phw: Application and the applicable Tentative Subdivision Map und the satisfaction (or waiver
by the Authority) of all conditions to the Authority’s obligation to convey real property to
Developer as set forth in Article 10, the Authority shall either (i) convey 10 Developer all or
portion of the property the Authority owns (or acquires as contemplated hercin) that is part of
that Sub-Phase, other than the “Public Property,” which includes, without limiation, the
Authority Housing Lots, the Cornmunity Facilities Lots, the Open Space Lots, the Police und
Fite Station Lot, the Waslewater Treatment Facility Lot, the PUC Lot, the School LLot, the
Sailing Center Lot, the Delancey Street Life [.earning Center Lot (as all of the foregoing Lots are
generally shown on Exhibit G aitached hercto), the Submerged Lands and the public right of ,
ways and other real property intended to be owned permanently by Governmental Entities, or (if)
upon the mutuai agreement of Developer and the Authority, convey to Devcloper all or a portion
ol the property the Authority owns (or acquires as contempiated herein) that is part of that Sub-
Phase (other than the Public Trust Parcels), subject to Developer’s obligation 10 convey the
Public Property back to the Authority as it directs. 11 Authority conveys any of the Public
Property 10 Developer, then any conveyance of such Public Propeny from Developer back to the
Authority shall be free and clear of any title exceptions or encumbrances other than those (1) that
existed at the time of the coniveyance from the Authority 1o Developer, (2) permancnt recorded
restrictions or covenamts that are required as a part of Developer®s obligations hereunder (and not
including any mechanics or other liens or security instruments) or under the Development
Requirements, (3) for ad valoremn propony taxes or assessments related to the period after
Developer’s ownership, or (4) requested by the Authority. All mapping and lcgal descriptions
required for conveyances from the Authority to Developer under this DIDA shall be prepared by
Developer and Approved by the Authority Dircclor and the Director of the Department of Public
Works consistent with the Treasure Island/Yerba Buena Island Subdivision Code, Developer
shall be responsible for all closing costs deseribed in Section 10.4.3, including any title insurance
premiums for a title insurance policy obtained by the Authorily, with respect to such Public
Property conveyances.

WMMJEW&M&W&
Timel n tha Authori

3.8.! If Deveioper fails to submit a Substantialiy Complete Major Phase
or Sub-Phase Application 1o the Authority by the applicable Outside Date, then the Authority
may nolify Developer that the Authority intends to terminate Developer's right to obtain
Approval of such Substantizlly Compleie Major Phasc or Sub-Phase Application and some or all
future Major Phase Applications and Sub-Phase Applications. If Developer does not respond to
such notice by filing the overdue Substantially Complete Major Phase Application ¢r Sub-Phase
Application within ninety (90} days aficr receipt of such notice, the Authority may sct a date for
a public mecting on such termination and notify Developer of the meeting date, after which the
Authority may, with the Approval of the Authorily Board following the public meeting (and
subject 10 Section 3,8.2), (i) terminate Developer's rights 1o obtain Approval of su¢h Major
Phasc Application or Sub-Phase Application, and (ii) terminate Developer's right to submit all
future Major Phase Applications and Sub-Phasc Applications, in each case by notifying
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Developer before the date that Develaper submits such overdue Major Phase Application or Sub-
Phase Application. Upon any such termination, Developer's rights and obligations under this

DA foy the affecied real property shall, subject 10 Section 3.8,2, terminate and the Authority
shal! have the right to record a Notice of Termination as s forth in Section 28.16.

3.8.2 The Parties acknowledge that Project Site development will take
place over many years and that the circumstances affecting such development may change
during that period. Excluding the Initial Major Phase, if Developer reasonably determines that
the development of uny Major Phase or Sub-Phase in accordance with this DDA has become
commercially infeasible for reasons other than the financial condition of Developer, then before
the applicuble Cutside Date for Developer's submission of a Substantially Complete Major
Phase or Sub-Phase Application, Devcloper may nolify the Authority that Developer is willing 1o
proceed with the applicable Major Phase Application or Sub-Phase Application only if the
Authoriry agrees to specified changes 1o the requirements of this DDA 1o make the proposed
development commercially feasible (the “Requested Chunge Notice™), The Requested Change
Notice shall include a detailed description of ali the terms and conditinns of this DDA that
Devcloper proposes to change and the reasons why Developer believes that development is
infeasible withoult the proposed changes. II Developer submits a Requested Change Notice and
there is no uncurcd Material Breach by Developer (other than the failure 10 submit a
Substantially Complete Major Phase or Sub-Phase Application with reference to the Major Phase
or Sub-Phasc as to which a Requestcd Change Natice is timely given), then the Authority shall
not terminate all or any part of this DDA under Section 3.8.1 until the Parties have negotiated
proposcd changes 10 this DDA for a period of not less than nine (9) months, subject 10 uny
extensions agreed to by Developer and the Authority (vach in its sole discretion) and subject to
Developer’s cure of any then-cxisting Events of Defauli within the required cure period (other
than the failure 10 submit'a Substantistly Complete Major Phase or Sub-Phase Application with
respect 10 the Major Phase or Sub-Phase ns 10 which a Requested Change Notice is given). {f the
Authority stalf and Developer are able to agree to changes, then they shall prompily prepare a
proposed amendment (o this DDA, including an cxiension of the Schedule of Performance
permitting Developer a reasonable Llime 10 submit Appiications or amend existing Applications,
for review and consideration by the Authority Board, Any such changes shall be subject to the
Approval of the Authority in its sole and absolute discretion, following. if requircd, additional
environmental analysis and review. The City, through its Board of Supervisors, in approving
this DDA, has delegated to the Authority the power to make such modifications as are necessary
and desirable to amend this DDA in accordance with this Section 3.8.2; provided, however,
Material Modificaticns to this DDA shall require the approval of the Bourd of Supervisors.
which the Board of Supervisors may give or withhold in its solc and absolute discretion. ({"ibe
Authority staff and Developer are unable to agree on the changes to this DDA within the time
period set forth above, or if either the Authority Bozrd or the Board of Supervisors to the exient
required does not Approve the proposed changes 1o this DDA, then the Authority may exereise
its termination rights as sct forth in Section 3.8.1.

3.8.2.1 Notwithstanding Section 3.8.2. Developer has reasonably
determined in accordance with Section 3.8.2 that development of the Project in accordance wilh
this Agreement with the level of Infrastructure and Associaled Public Benefits required -
hereunder requires a change to the IFD Act that would increase the availability of ax increment
for Project Infrastructure and Associated Public Benefits, including affordable housing, In
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recognition thereof, commencing on the Reference Date, the Authority and Developer shall use
diligent and goad faith efforts to obtain State iegislation to change the existing IFD Ack 10 cxtend
the date by which all tax allocation 1o any IFD formed on the Project Site will end, from 30 years
from 1he adoption of the ordinance forming the IFD under the existing IFIY Act 10 40 ycars from
thai datc under the amended IFD Act {the “IFD Amcndmcnl").

Ifthe IFD Amendment has not occurred by the later of (i) five (5) years from the
Effective Date or (ii) the Initial Closing under the Conveyance Agreement, then the provisions of
Scclion 3.8.2 shall apply; provided, however, that any changes agreed upon by Developer and

Authority siafT in responsc to a rencgotiation under this Scction 3.8,2.1 shall be subject to the
Approval of the Auhority, not 10 be unrcasonably withheld, and the Board of Supervisors in its
sole and absolute discretion,

3.8.3 If Developer’s right to submit Major Phase Applications or Sub-

Phase Applications is terminated under Section 3.8.1 (following compliance with Segtion 3,8.2,
il applicable), the Authority may in its sole discretion offer the development opportunity that was
terminated (the “Development Opportunity”) to other qualified developers under a request lor
proposals or other process determined by the Authority in its sole discretion. The Authority may
require that the Development Opportunity conform (0 the material requirements of this DDA
wilh respect to the applicable real property or may make such changes 1o the Development

. Opponunity as the Authority determines are appropriate under the circumsiances; provided, that
(i) if the Authority offers the Development Opportunity to others following termination under
Section 3.8.1, the Authority must do so as part of an open and cotnpetitive process and, so long
as Developer is not in Material Breach, Developer shall huve the right to participate in the
compclilwc process, and (ii) in formulating the Development Opportunity, the Authority will not
permit uses that are incompatible with Developer's development rights under any portion of this
DDA that has not been terminated. So long as the Authority offers the Development
Opportunity under an open and competitive process thul is consistent with the foregoing sentence
and does not exclude Developer’s participation as set forth above, Developer shall have no right
to challenge, timit or contest the Authority’s process or the offering of the Development
Opportunity to others as set forth in this Sgetion 3.8.3.

3.84 Upon any termination under Section 3.8.1, (i) the termination shall
be without any cost reimbursement or other obligation 1o Developer except as provided in
Secticns 3.8 and §.3 of the Financing Plan, and (ii) the Authority shall release Developer from all
obfigations that relate to the terminated portions of this DDA, includihg al! Infrastructure and
Stormwalter Management Controls obligations and Associated Public Benefits that relate to the
Major Phases or Sub-Phases at issue, but excluding any mdemmtles, Financial Obligations or
othr obligations that survive termination.

3.8.5 Al references to “Developer” in this Sgction 3.8 shall be deemed
to include ali AfTitiates of Developer, il applicable, but shall not include Third Partics.

3.9  Proforma, Summary Proforma and Proforme Updates. As of the Effective
Date, Developer has prepared initial projections of its Project Costs and anticipated sources and

uses of funds to pay Project Costs (as revised by Developer from time to time, the “Proforma’)
and Developer has delivered to the Authority a copy of the Proforma, ‘The Proforma has been
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placed on file at the Awthority. Attached hercto as Exhibit S is a Summary Proforma that mects
the requircments of Section 5.9.2 of the Conveyance Agreement. At the time Developer submits
- each Major Phase Application and Sub-Phase Application to the Authority, Developer shall
deliver to the Authority for the Authority's Approval, with a copy to the Navy, an updated
Proforma and updated Summary Proforma, in substantially the same form as the original
Proforma and the Summary Prolorma, respectively. [n reviewing any Proforma, or Summary
Proforma, the Authority will have the right to request that Developer provide additional
documents or other information that is reasonably required to support ils projections,
mcthodology, and underlying assumptions.

4 Y 83

4.1 Venical DDAs and Venical LDIAs. Following recordation of a Final
Subdivision Map and Developer has Completed, or provided Adequate Security 1o the Authority
for the Completion in accordance with the Schedule of Performance of, the Infrastructure and
Stormwater Management Controls required by the Infrastructure Plan to service & particular Lo,
Developer shall seek 1o Transfer Lots in accordance with Adicle |7 and enter inio a Vertical
DDA and/or Vertical LDDA with gach Vertical NDeveloper (including Developer and Afliliates
of Developer) and the Authority that must be in substantially the form of the Vertical DDA or
the Vertical LDDA to be Approved by Developer and the Authority prior to Developei's
submittal of the first Major Phase Application. As a condition of Approval for the Initial Major
Phase Application, the Parties shall have agreed upon the form of the Vertical DDA to be
appended hercto as Exhibit H, and the form of Yertical LDDA 10 be appended hercio as Exhibii ],
(the “Approved Vertical DDA Form™ and the “Approved Vertienl LDDA Form™, or
collcctwcly. the “Approved DDA/LDDA Form™), and the form of Ground Lease, as referenced
in Sgction 16,1.2 hercof, 1o be appended herato ns Exhibil M (“Ground Lease™). Each Vertical
DDA/LDDA must include (a) a legal description of the Lots subject to the Vertical DDA/LDDA;
(b) o detailed description of the Vertical Developer’s rights and obligations, including but not
limited to the assumption by Ventical Developer of applicable obligations under the Community
Facilities Obligations; {c) any obligations undcr this DDA that arc assumed by Vertical
Developer and, if applicable, from which Developer will be relcased; (d) the Indemnification
obligations and releases of Vertical Developer as set forth in Artigle 11 and in the Developer
Consent attached to the Interagency Cooperation Agreement; (e) if such Lots will contain
Community Facilltics Space, an underaking by Vertical Developer to construct the applicable
Community Facilities Space in accordance with the Community Facilities Obligations; (1) if such
Lots will contain a Residentiai Project, an obligation by Vertical Developer to construct the
number of Inclusionary Units allocated to the Lot or Lots in the Vertical DDA pursuant to the
IHousing Man, if and when the Vertical Improvements are constructed and comply with other
applicable requirements of the Housing Plan; (g) an agreement and covenant by Vertical
Developer not to challenge the enforceability of any of the provisions or requirements of this
DDA or the Vertical DDA/LDDA, including, it such Lots will cantain a Residential Project, an
agreement and covenant by Vertical Developer for the benefit of the Authority and Developer
rcgarding the non-applicability of thc Costa-Hawkins Act as set forth in Section 10 of the
ousing Plan; (h} if the Infrastructure and Stormwater Management Controls for the Lots are not
Complcted, cither (A) an assumption of the obligation to Complele the Infrastructure and
Stormwater Management Controls in accordance with the Schedule of Performance, or (B) if
Developer is retaining the obligation 1o compiete the Infrastructure and Stormwater Management
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Controls, an assumption of the risk of non-Completion and a waiver and release for the benefit of
the Authority and the City regarding any failure to Compiete the Infrastructure and Stormwater
Management Controls; (i) if applicable, the obligation 10 pay Excess L.and Appreciation in
accordance with Section 1.3(k)of the Financing Plan; (j) If the Vertical DDA/NLLDDA will allow
the development of Fractional Interest Units, the Vertical DDA/LDDA must include a
mechanism establishing a Transient Occupancy in-lieu fee running with the land, payable in the
same manncr and subject to the same lerms and conditions as the City's Tax on Transicnt
Occupancy of Hotel Rooms (San Francisco Business and Tax Regulations Code, Anticle 7 (as it
may he amended from time to time)): (k) a requitement to pay the Art Fee and the lohs-Housing
Linkage Fee in accordance with the terms and conditions of the Vertical DDA/LDDA; (1) the
maximum number of off-street parking spaces that may be permitted on cach Lot subject 10 the
Vertical DDA/LDDA; (m) o requirement that the Vertical Developer obtain the Authority's
Approval of any proposed amendments to the Design for Development prior to submitting the
proposed amendments to the Planning Department; (n) a prohibition on submitting Vertical
Applications to the Plonning Depariment until the Authorily has approved the applicable Sub-
Phase Application; (0) a requircment that the Vertical Developer comply with the applicable
requirements of the Jobs EOP; (p) the obligation to comply with the applicable Mitigation
Measures as and when required by the Project MMRP; (q) an agreement 1o cooperate in
effecting any required boundary adjusiments as described in Sgction 10,5 hereol: and (r) such
other matters as are deemed appropriate by Developer and arc Approved by the Authority
Director. Each such Vertical DDA/LLDDA must be in rccordable form and shall be Approved by
the Authority Director provided the Vertical DDA/LDDA is substantially in the form of the
Approved Vertical DDA Form or the Approved Verntical LDDA Form, as applicable, and is
consistent with this DDA and the Development Requirements, Notwithsianding the foregoing, if
Developer is then in Material Breach of any of its obiigations in the applicable Sub-Phase, the
Authority Director may elect, in his or her sole discretion, not to Approve such Vertical
DLA/LDDA unless (i) if the Material Breach relates to the payment of any Financial
Obligntions, Developer cures the Maierial Breach, and (it) for other Material Breaches, the
Vertical DDA/LDDA includes a condition precedent in Authority’s favor, requiring Developer,
Vertical Developer and the Authority to have executed escrow instructions for the applicable Lot
directing the cscrow holder to hold the sale or transfer proceeds, less Developer's reasonable and
customary closing cosis paid through escrow, in a segregated account until (A) the Material
Breach is cured and the Authority instructs escrow holder to release the funds, or (B) the
Authority or Developer oblains a final and unappealable judgment in its favor reparding the
Materiat Breach and the funds to be seleased from gserow. The Vertical DDA/LDDA shall also
require the cscrow instructions 1o direct the escrow holder to release the withheld funds to the
applicablc party in accordance with any such final non-appealable judgment. Any Matcrial
Modifications to the forms of the Vertical DDA or Vertical LDDA must be Approved by the
Authority Board in its sole and absolute discretion. I a Vertical DDA/I.DDA requires the
Vertical Develaper to Complete specified items of Infrastructure and Stormwater Management
Controls, the Authority shall rcasonably consider (1aking into account the ability of Developer to
provide such access without crossing renl property owned by the Autharity) any requast by the
applicable Vertical Developer 1o enter into one (1) or mare Permits to Enter with such Ventical
Developer lo provide necessary access Lo the Lot(s) by crossing rcal property owned by the
Authority. On or prior 1o the closing of the Transler of such Lot, Developer shall record the
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Vertical DDA/LDDA in the Official Records and promptly following the closing shall deliver an
original copy of the Vertical DDA/LLDDA to the Authority.

4.2 _ Off-Swrect Vehicle Parking. Standards for off-strect parking accessory (o
development of Vertical Improvements is govemned by Planning Code Section 249.52 (the
Treasure island / Yerba Buena Island Special Use Distriet) (the “SUD™) and included in the
Design for Development. As shown on Figure 10 of the SUD, the maximum number of off-
street car parking spaces is | for each dwelling unit caleulated on an aggregate basis for all
dwetling units constirucied whhin the Project Site, but in no event more thay 8,000 residential
accessory spaces. The SUD provides for varying ratios of commercial parking that is also
caleulated on an ageregate basis Projecl-wide, except for off-street parking accessory to the
Marina. which wil! be allocaicd pursuant 10 a separate Disposition and Development Agreement
between the Awthority and the Marina Developer.

Although the parking ratio is set on an nggregate basis Islands-widc, Planning Code
Section 249.52(g)(iv){D)(iv) disallows any new ofF-sireet parking to cumulatively exceed the
applicable ratios, taking into account both built and entitled but not-yet-built Vertical
Improvements at the following increments: every 2,000 net new housing units and every 100,000
gross square feet of non-residential uses in new or rehabilitaicd buildings {cach, a “Development
Increment™); provided, however, that for the {irst two Development Increments, a 10%
excecdonce will be allowed. In order 10 ensure that no Vertical DDAS/LDDAS are approved that
wouid cause Lhese parking ratios 1o be exceeded, this Section of the DDA provides for a
mechanism for the Authority 10 approve, and Developer (o allocate, off-street parking for
Vertical Development.

4.2.1 Major Phase Applications Parking Data.

(a) mfgmnﬁgmpg_m;q; Developer shall submit to the
Authority with cach Major Phase Applicaticn, a Parking Data Table consisient with the
requircments of the DRDAP. The Parking Data Table will include the following information at a
minimum:

i) the total number of off-street parking spaces 1o be
aliocated 10 the Major Phase;

(ii)  for any Major Phase after the [nitial Major Phase,
the total number of off-strect parking spaces allocated in previously approved Major Phase
Applications that have not yet been built or for which a Notice of Special Restrictions or

equivalent instrument consistent with Section 4.2 3(c) below has not been recorded (siybsections
4.2 1(a){i) and (ii) collectively, the “*Allocated Parking™);

(iiiy  for any Major Phasg Application after the Initial
Major Phase, the number of off-street parking spaces that have been built and for which a Notice
of Special Restrictions or ¢quivalent instrument consisient with Section 4.2.3(c) below has been
rccorded, showing the number of parking spaces actually doveloped (any such parking, the
“Developed Parking™);



(iv) taking into account previously Allocated Parking,
Developed Parking and unallocated parking for Authority Housing Lots as agrecd by the Parlics
in accordance with Scction 7.3 of the Housing Plan, the number of parking spaces for each land
use that Developer may construct within that Major Phase in order to comply with Scetion
249.32(g)(iv}{D)(iv) (the “Development Increment Remainder Parking’). in evaluating the
Parking Data Table and authorizing Applications lor Vertical Approvals 10 be submitted to the
Planning Dcpartment, the number of Development Increment Remainder Parking spaces
availuble shall not include any unuscd or unallocoicd parking associated with Authority Housing
Lots unicss and until Authority hus determincd that such spaces shall not be consiructed or
reallocated to other Authority Housing Lots and the Parties hove reached agreement on their
reallocation to Developer in accordance with Section 7.3 of the Housing Plan.

As of the date of the first Major Phasc Application, the Development Increment
Remainder Parking will include ihe total number of off-sirect parking spaces for each land use
that Devcloper is permitted to construct under the SUD within the Project Site up 1o the
applicable Development increment. Tor subsequent Major Phases the Development Increment
Remainder Purking will be determined by caleuiating the total number of spaces allowed in that
Development Increment for cach land use that Developer is permitted to construet minus alf
Allocated Parking for ench land use. To the extent that all Lots in any prier Sub-Phase have
been fully developed witk Vertical Improvements, Development Increment Remainder Parking
shall also include the number by which the Allocated Parking approved in the applicable Sub-
Phasc Application excceds the Devcloped Parking in that completed Sub-Phase, if any.
Development Increment Remuainder Parking will also include any unallocaied purking for
Authority Housing Lots as agreed by the Parties in accordance with Section 7.3 of the Housing .
Plan,

(b)  Review and Approval. The Authority shall review the
information submiited by Developer in the Parking Data Table and shall approve the off-street
parking proposcd by Developer for'a Major Phase unless the amount of off-strect parking
proposed for the Major Phase would exceed the balance of the Development Increment
Remainder Parking by more than 10% for the {irst two Major Phases, and not exceed the balance
of the Development Increment Remainder Parking by any amount for subsequent Major Phases.

4.2.2 Sub-Phase Applicaiions Parkipg Data. Developer shall submit as
port of cach Sub-Phase Application an updated Parking Data Table that wilt indicate how many -
off-street parking spaccs are to be allocated to Vertical Developers on cach Lot that is part of the
Sub-Phase, including any off-street parking spaces that will be provided outside of & Lot to be
located in a centralized parking facility. For any Lot in the Sub-Phase that is allocated fewer off-
street parking spaces than the maximum number that would be permitted based on the off-street
parking ratios specified in the SUD for the uses proposed on the Lot, the Developer shall have
the right to assign those unallocated parking spaces to other Lots in the Sub-Phase or to other
Sub-Phases of that Major Phase. [n no event shall the number ol Developed Parking spaces in a
Sub-Phase exceed the number of Allocated Parking spaces for the Sub-Phase.
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4.2.3 Verticol Development.

() Each Vcrtical DDA/LDDA shall establish the maximum
number of ofT-street parking spaces that may be permitted on each Lot subject to the Vertical
DDA/LDDA. The maximum number of off-strect parking spaces permitted on any single Lot

shaill be the number of Allocated Parking spaces for that Lot approved in the applicable Sub-
Phase Application.

(b)  Vertical Development will be subject 1o the design review
and approval process set forth in Planning Code Section 249.52,

{c)  Upon the issuance of a Centificate of Occupancy for each
Venical Improvement constructed pursuant (o a Vertical DDA/LDDA, the Vertical Developer
shull record a notice of special restrictions or equivalent instrument against the Lot on which the
Vertical Impravement is located, permanently restricting the number of off-street parking spaces
permiticd on the Lot, whether self-park, valet, stacked or other space efficient means, to the
lesser-of the Allocated Parking or the Developed Parking on the Lot, Vertical Developer shall
record the notice of special restrictions or cquivalent instrument within lorty-live (45) days
tollowing issuance of the Certificate of Qceupancy for the Vertical improvement, The
obligations of this Scclion 4.2,3(¢) shall also apply to the Authority with respect to Authorily
Housing Units constructed by or caused to be constructed by the Authority, TIHDI, or Qualificd
Housing Developers.

4.2.4 Auhority Housing Units. Parking for Authority Housing Lots
shall be allocated in accordance with Seciion 7.3 of the Flousing Plan. As provided therein,
within euch Major Phase, if and to the extent the Authority or 8 Qualified Housing Developer
(including a Qualified Housing Developer selected by TIHDI with Authority Approval) does not
wish to construct the full allotment of Parking Spaces permitied on an Authority Housing Lot
and docs not wish Lo use this permitted alloiment on another Authority Housing Lot or on ather
Authority property in the Major Phase, then Developer shall have the right to use the unuscd
parking allotment for a Markct Rate Lot subject to terms and conditions agreed upon by the
Partics.

43 _ Venical Applications and Approvals. Developer or Vertical Developers
shall submit Vertical Applications in the manner set forth in the SUD. Bcforc Commencing a
Vertical improvement, Verticul Developers shall have entered into a Vertical DDA/LDDA in
accordance with Section 4.1 and obtained all required Vertical Approvals necessary to
commence construction of such Vertical Improvement in accordance with the SUD and, to the
¢xtent applicable, the DRDAP,

. The Authority Dircctor shall have no
abligation to grant a Vertical Approval on Public Trust property, or to authorize submittal of an
Application for a Vertical Approval on non-Public Trust property to the Planning Department.
unliess and until (i) the Authority has first geanted the applicable Sub-Phase Approval, (i)
Devcloper has Completed, or provided Adequate Security to the Authority for the Completion
of, the Infrastructure and Stormwater Management Controls required by the Infrastructure Plan
to service the Lot in accordance with the Schedule of Performance, (i) a Tentative Subdivision
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Map that includes the applicable Lot has been approved in accordance with the TI/YBI
Subdivision Code, and (iv) the applicable Vertical Developer is in compliance with its Vertical
DDA/LDDA. The Authority shall enter into Vertical LIDDAS with TIHDI and Qualified
Housing Developers governing the construction of Authority Housing Unils on the Authority
Housing l.ots 1o ensure that development on the Authority Housing Lots is consistent with the
SUD and the Design for Development. Notwithstanding anything to the contrary above, there
shall be no Vertical DDA/LDDA or Vertical Approval for the Public Property except that for
Lots to be transferred to third parties for Vertical Improvements, including without timitation,
the Sailing Center, the Environmental Education Center, the Wastewater Treatment Facility, the
Cultural Park and the waterside improvements for the Marina, the Authority shall enter into
appropriate agreements that witl ensure consisiency of development on the Public Propeny with
the SUD. the Design for Development and this Agreement, as applicable. As set forth in the
SUD, Authority must review and approve submiitals 1o the Planning Department of Vertical
Approval applications for complianée with applicable provisions of the Vertical DDA or in the
absence ol o Vertical DDA, is otherwisc in compliance with the DDA and other applicable
Dovelopment Requirements.

s o1

6, Land Acguisition. Developer will construct those portions of the Project for
which it is entitled or obligated to construct on the Project Site. The Perties anticipate that the
land in the Project Sile will be acquired or otherwise madc available in the manner described
betow,

6.0 Trust Exchange.

6.1, To impiement the Exchange Act and 10 effectuate the planned
reconfiguration of lands within the Projoct Site that ure or may be held subjcct to {a) the public
trust for commerce, navigation, and fishery, (b) a statutory trust imposed by the Conversion Act,
or (¢) both the public trust and a statutory trust (collectively, the “*Public Trust™), the Authority
agrees to enter into a separate title settiement, public trust exchange and boundary line agreement
substantially in the form atiached hereto as Altachment L {the “Public Trosi Exchange
Apreement™), subject 1o the approvai of the California State Lands Commission (' State
Lands"), the Awhority Board and the City acting by and through the Board of Supervisors, The
Public Trust Exchange Agreement provides that the Public Trust exchange as described therein
(the “Public Trust Exchange™) will occur in a series of phased closings (each, a “Trust
Exchange Closing Phase”) upon the satisfaction of certain conditions. The lands Lo be included
in the Public Trust Exchange lie within Treasure [sland and Yerba Bucna Island, as described
maore fully in the Public Trust Exchange Agreement. A map showing the areas of Treasure
Island that will be removed (rom the Public Trust and the arcas of Yerba Buena Island that will
become subject to the Public Trust as part of the Pubiic Trust Exchange is attached 1o the Public
Trust Exchange Agreement in Attachment 1. The Authority and Developer shall each use
reasonable eMorts 1o satisfy the conditions and diligently and timely complete the Public Trust
Exchange under the Public Trust Exchange Agreement to achieve a configuration of Public Trust
and non-Public Trust lands substantially similar to that set forth in the Public Trust Exchange
Agreement as and when needed to enable Developer 1o satisfy its obligations under this DDA in
accordance with the Schedule of Performance, and as otherwise consistent with Sub-Phasc
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Approvals. Without limiting the foregoing, Developer shall initiaie and complete, at no cost to
the Authority, all mapping and legal descriptions and take such additional actions as may be
needed to effeciuate the necessary Trust Exchange Closing Phase to allow for the limely closing
of each Trust Exchange Closing Phase. The Parties acknowledge that, in accordance with the
Public Trust Exchange Apreement, the governing body of State Lands (the State Lands
Commission) must approve the Pubiic Trust Exchange Agreement and certain conditions
required by the Exchange Act musl be satisfied prior (o cach Trust Exchange Closing Phase,
Neither Deveioper nor the Authority shall engage in any activitics that would be reasonably
expected to jeopardize the Authority s ability to satisfy the conditions for the Public Trust

Exchange or any Trust Exchange Closing Phase as st forth in the Exchange Act or the Public
Trust Exchange Agreement,

6.1.2 ‘The Public Trust Exchange Apgrecment anticipates that the Tirst
Trust Exchange Closing Phase (the “Initial Closing Phase™) will include, among other things,
the “Phase't Arca” described and depicted in the Public Trust Exchange Agreement. Developer
and the Authority shall cach usc reasonable efforts to causc the applicable parties to complete the
Initial Closing Phase promptly following close of eserow for the (irst conveyance under the
Conveyance Agreement,

6.1.3  Afer the Initial Closing Phase, and except as may otherwise be
provided in the Public Trust Exchange Agreement, Authority shall initiate subscquent Trust
Exchange Closing Phases (each, a “Subsequent Closing Phase™) promptly upon the Authority
ablaining the requisitc land and otherwise being in a position to satisfy all closing conditions
under the Public Trust Exchange Agreement and in (he order and timing necded to corrclate 10
Developer's phased deveiopment, as deseribed in the Phasing Plan and any applicahle Major
Phase Approval. The Authorily shall diligently prosccute the Subsequent Closing Phase to close;
provided, that subject ta satisfnction of the forgoing conditions, in no event shall Authority
initiate a Subsequent Closing Phase Iater than thinty (30) days after Developer has subinitted a
Major Phasc Application for the real property 1o be reccived by the Authority as part of that
Subscquent Closing Phase. The Authority shall not be required to complete a Subscquent
Closing Phasc before it has acquired all necessary real propery to be conveyed by the Authority
as part of that Subsequent Closing Phase, and Developer has: (1) completed all mapping,
surveys and legal descriptions necessary for the Subsequent Closing Phase, (2) paid or
commitied to pay all costs required under the applicable Public Trust Exchange Agreement to
cifectuate that Subsequent Closing Phase, and (3) subinitied a Major Phasc Application for the
real property to be received by the Authority as part of that Subsequent Closing Phase.

6.1.4 The Public Trust Exchange Agreement would require the
Authority 10 underiake certain non-native vegetation removal projects on Yerba Bucna Istand
(“Reqaired Vegetation Removal®™). Developer shall cooperate with the Autharity to cnsure the
timely completion of the Required Vegetation Removal consistent with the Authority’s
obligations under the Public Trust Exchange Agreement, and the costs of undenaking and
completing thc Required Vegetation Removal shall be a Project Cost. -

Agquisiti ' . The Authority agrecs 1o enter inio the

Conveyance Agreement with the Navy substantially in the form attached hereto as Ajtachment
2, subjcet to the approval of the Navy, the Authority Board and the City acting by and through
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the Board of Supervisors. The Authority shall make commercially reasonable ¢fforts 1o
consummate the timely acquisition of the Project Site from the Navy in accordance with the
Conveyance Agrecement. The Authority and Developer shall use commercially reasonable and
diligent efforts to compiete the conveyances under the Conveyance Agreement. Without fimiting
the gencrality ol any other conditions precedent to the Authority’s obligation to convey rcal
propeny under this DDA, the Partics agree it is a condition precedent to the Authority's
obligation to convey any real property at the Project Site to Developer, and for Developer to take
litde 1o the same, that the applicable conveyance from the Navy under the Conveyance
Apreement has been completed, and that all applicable Trust Exchange Closing Phases for the
property have been completed. The Parties further undersiand and agree that the Project Site
may be subject to deed restrictions and other regulatory agency requircments relating 1o the

presence of uny Hazardous Substances subject 10 Developer's rights set forth in Section 6.2.1
below,

6.2.1 Deyeloper Rights to Comment op FOSTSs. Section 3.4.1 of the
Conveyance Agreement affords the Authority certain rights 1o comment upon any proposed
FOSTs. The Partics agree that the Authority shall provide Developer the opportunity to
comment on the propescd FOSTSs and will incorporate Developer's comments and/or abjections
within the Authority's comments unless the Authority detcrmines the comments are not
reasonable,

6.2.2  Authority's Compliance with Convevance Agrecmenl. Authority

shall diligently undertake all of its obligattons under the Conveyance Agreement in a timely
manner, In exercising its rights and carrying out its obligations under the Conveyance
Agresment, Authority shall consult and coordinate closely with Developer and provide
Developer with reasonable prior notice of all dispute resolution procedures occurring pursuant to
Article 27 of the Conveyance Agreement, as well as gil material meetings and conversations
regarding the Conveyance Agreement, including the Major Phase Decisions, and shall allow
Developer to pacticipate in all such meetings except to the extent prohibited by the Navy.
Developer shall reasonably cooperate with the Authority in conncction with the Aunthority's
enforcement of its rights and undertaking of its obligations under the Conveyance Agrcement,
ingluding, without limitation, responding to Navy objections and participating in any conferences
beiween the Authority and the Navy undcr Article 27 of the Conveyance Agreement,

6.2.3 Major Phgse Decisions. Prior to or concurrently with each Major
Phase Application or Sub-Phase Application, as applicable, the decisions described in Sections
6.2,.3(a) through {d) below (collectively, the “Major Phase Decisions™) shall be agreed upon by
the Authority and the Developer in accordance with Section 5.6 of the Conveyance Agreement
and Authority shall provide notice thereof (o the Navy as more fully described in Section 5.7 of
the Conveyance Agreement. The Authority shall also provide the Navy with notice of and the
opportunity to approve any amendments or modifications to the Major Phase Decisions in
connection with each Sub-Phase Application and during the course of each Sub-Phasg, to the
exient approved by Authority under the DRDAP. The Authority’s approval shall be conditioned
upon raceipt of the Navy's approval of any such amendment or modification in accordance with
Section 5.6 of the Conveyance Agreement. Any dispute between Authority and Developer with
regard (o a Major Phasc Decision shall be resolved pursuant o the Expedited Arbitration
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Procedurc described in Seelion_15.1.2 hereof. The Major Phase Decisions consist of the
following:

(a) Prior L0 Appraval of cach Major Phase, the proposed
locution of Residential Auction Lots within that Major Phase as shown on a revised land plan (or
that Major Phase showing the distribution of various Product Types.

(b}  Prior to Approval of each Major Phase, the qualifications of
Residential Auction Lot bidders by Product Type for that Major Phasc based on the applicable
Auciion Bidder Selection Guidclines.

(¢)  Priorlo Approval of each applicable Sub-Phase, minimum
bid prices for the Residential Auction Lots for the Residential Auction |.ots, the Non-Develaper
Critical Commercial Lots and the Non-Critical Commercial Lots located within that Sub-Phase,
which shall be based on the Proforma, as updated prior 10 the submittal of cach Sub-Phase
Application. as well as any Re-Setting of the Minimum Bid Price, as described above,

G Prior to the Approval of each Major Phasc. the Execss
Land Appreciation Structure for that Major Phase for cach Product Type in such Major Phase, ns
well as any re-evatuation of the Excess Land Appreciation Structure during any Major Phase that
may occur in connection with the submiutal of Sub-Phase Applications or the sale of Lots. For
purposes of this Agreement and the Conveyance Agreement, the “Excess Land Appreciation
Structure™ is defined as the structure, procedures and metrics of the then-prevailing, industry
standard market bascd participation in price appreciation greater than forecast at the time of such
Lot sale (if pny) for horizontal development land sellers,

6.24 Navy Carctaker Office, From and after conveyance of any Sub-
Phase that includes the Navy Office as described in Article 13 of the Conveyance Agrecment,
Developer shall assume Authority's obligations to provide the Mavy OfTice or a relocation
premises provided in accordance with Article 13 of the Conveyance Agreement. [n addition,
Daveloper thall cooperate with the Autherity’s reasonable request to relocate the Navy Office
prior (o conveyance of the Sub-Phase that includes the Navy Office.

6.2.5 Redesign Trigger Event,

()  The Parties anticipate that the environmental remedics
selected by the Navy in Final Records of Decision for certain real property in the Project Site
will require the imposition of land usc and activily restrictions on such property. Such land use
restrictions will be contained in quilclaim deeds from the Navy for such property or in other
enforceable restrictions imposed on such property. The Partics acknowledge and agree thai the
Project described in Sgeliop |3 is the basts for Developer’s financial ¢xpectations for
development of the Project Site and the Authority's expectations for Associated Public Benefits.
However, the Conveyance Agreement contemplates both (i) a scenario in which the Navy's
Record of Decizion for tho Site 12 Development Porcel rellccts envirenmental restrictions that
would prohibit the timely development of the Sitc 12 Development Parcel (as defined in Section
4.2.2 of the Conveyance Agreement) in accordance with Project described in Segtion 1.3, and (i)
a termination of the Conveyance Agreement for (ailure to meet certain other closing conditions
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(each, a “Redeslgn Trigger Event”, as more particularly described in the Conveyance
Agreement), 11 a Redesign Trigger Event occurs, then Developer shall comply with the
procedurcs set forth in this Section 6,2,5.

(b) [T a Redesign Trigger Event occurs, as described in Scetion
4.2.3 of the Conveyance Agreement, Developer shall have the right Lo seek such necessary third-
party approvals or modifications to resirictions (including, without limitation, Siate legislation if
necessary) 1o re-entitle, redesign and rebuild portions of the Project on portions of Site 24 and
the surrounding arca that will be {reed of the Public Trust (identified on Exhibit L. attached
hereto, as the “Site 12 Redesign Site™) that are mutually agreed upon by the Partics, or on such
other mutually agreed upon sites elsewhere on Treasure Island, in a manner that would permit
the type of development proposed for the property that is the subject 10 the Redesign Trigger
Event (including, without limitation, residential development of the type and densily
contemplated in the Design for Development) (the “Redesign Plan™). The Authority shall
rcasonably cooperate with Developer in such actions. 'Yhe scope of the Redesign Plan shall be to
the extent reasonably necessary, as determined by the Developer, to recapture the lost value to
the Project resulting from the Redesign Trigger Event. The primary gosl of any Redesign Plan
shall be 1o recover an equivalent amount of development value attributable to the applicable
parcel based on the level of devclopment permitied by the Project and Developer®s financial
projections, or if the parcel is an open space parcel, based upon the lost valuc to the Project
resuiting from the redesign of the affected open space, while balancing the appropriate level of
Assotiated Public Bencfits. The Redesign Plan shall address the rebuilding of already
constructed Infrustructure and Stormmwater Management Conirols to the exient necessary to
accommodate the redesign, and shall idemtify the incremental level of addivional Infrastructure
and Stormwatcr Management Controls, if any, required as a result of the redesign.

()  Work Program and Budget. Upon the occurrence of a
Redesign Trigger Event, Developer and the Authority shall meet and confer to mutually agree on
a work program and budget (thc “Work Program” and the “Redesign Budget™) for a Redesign
Plan to be submitted t¢ the Navy ne later than one hundred cighty (180) days afler a Redesign
Trigger Event (as such date may be exicnded by the Navy in accordance with the terms of the
Conveyance Agreement), The Work Program shall set forth the anticipated work program and
schedule necessary Lo prepare, cntitle and implement the Redesign Plan. The Redesign Budget
shall estimate the anticipated costs necessary to prepare, entitle and implement the Redesign Plan
(the “Redesign Cosis™). Redesign Costs shall include, without limitation, all soft costs related to
the Redesign Plan, including without limitation, costs associated with any subsequent
environmental review that is required pursuant to CEQA, and hard costs related to the rebuilding,
replacing, relocating or incremental cost of additional Infrastructurc and Stormwoter
Management Controls as necessary 1o accommodate the Redesign Pian, ITafter Navy's ninety
(90) day review process under Section 4.2.4 of the Conveyance Agreement, the Navy objects to
the Work Program and Redesign Budget, Developer shall fully participate in the Authority’s
discussions with the Navy unlcss the Navy prehibits such participation, and the Authority shall
consult and coordinate closely with Developer and provide Developer with reasonable prior
notice of all dispute resolution proceedings pursuant to the terms of the Conveyance Agreement.

(d)  Upon the Navy's approval of the Work Program and
Redesign Budget, Developer shall diligently procced with the planning, design and entitlement
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activities reasonably necessary 10 implement the Redesign Plan, [, despite such efforts,
Developer has not obtained all such nccessary third-party approvals or modifications by the
Quiside Date for submittal of a Major Phose Application that includes the property subject to the
Redesign Trigger Event, then such Outside Date shall be automatically extended by such further
time as reasonably necessary to complete all aspects of redesign, including any further CEQA
review, to a final binding, non-appealable result; provided, that Developer is diligently
procecding 1o obtain ali such necessary third-party approvals or modifications. Developer shall
thereafler submit a Major Phase Application for the applicable Major Phase that is consistent
with the applicable third-party approvals, land usc restrictions and modifications thereto that
Devcloper obtains, if any, Following the Major Phase Approval thereof, if any, the Parties shall
make adjusiments to this DDA (inciuding the Land Use Plan and other Exhibits) and usc their
respective commercially rensonable efforts to make adjustments to the Development

Requircments, in cach case to the extent accessury 1o cnable development consistent with such
Major Phase Approval. '

yi ction of Infirast

7.1.1  Related Infrastruciure. “Related Infrastructure” is Infrastructure
and Stormwatcr Management Controls that are designated in the Infrastructure Plan or the

Phasing Plan as part ol or relating to development of a particular Sub-Phase, as it may be
changed in a Major Phasc Approval or Sub-Phase Approval (as set forth in the DRDAP), and
may include Infrastructure or Stormwater Management Controls located outside ol the Sub-
Phase. Devcloper shall (i) lollowing cach Sub-Phase Approval and Developer acquisition of the
réquired real propeny under Article 10 or otherwise, Commence the Related Infrastructure for
the Sub-Phase on or before the Outside Date and (ii) diligently and continuously prosccute the

Related Infrustructure to Completion in accordunce with this Aniclg 7, and in any event before
the upplicable Qutside Date (the “Infrastructurs Obligations™),

7.1.2  Unrclaled Infrastructure. “Unrelated Infrastructure” is

Infrastructure and Stormwater Management Controls contemplated by the Infrastructure Man but
not yet required for development of a Sub-Phase for which Developer has obtained Sub-Phase
Approval, Developer may elect 1o construct Unrelated Infrastructure before receipt of any
particular Sub-Phase Approval upon applying to and receiving Approval (o do so from the
Authority Direcior. Such Approval may be withheld by the Authority Director if he or she
reasonably determines that such constructicn will muterially interfere with the Phasing Plan or
with 1he timing of the availability of tax increment for other development within the Project Site.
In conncction with any such Approval, the Authority shall rcasonably consider any request by

Developer to enter into one (1) or more Permits to Enter under which Developer may construct
the Unrelated Infrastructure.

Tr lg Inlrastructure.
7.2.1  Definition. “Transferable Infrastructure” means items of

Related Infrastructure consisting of (1) finol, primarily behind the curb, right-of-way
improvements, including, sidewalks, light fixtures, street furniture, landscaping, and driveway
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cuts, and (2) utility laterals serving Lhe applicable Loy, including storm, sewer, water, reclaimed
waler, dry utilities and utility boxes.

7.2.2 Transferable Infrastructurg. The purposc of this Section is to
minimize the risk of damage (o Infrastructure and Stormwater Management Controls from
construction of Vertical Improvements on Market Rate Lots and to alfow Developer and Vertical
Developers to coordinate their respective construction. Developer may elect (o Transfer any Lot
to a Vertical Developer before Completion of Infrastructure and Stormwater Management
Controls associated with the Lot unless the Lot is an Authority Flousing Lot (which is governed
by the Housing Pian) or Public Property. Any such T'ransfer shall not extend the Schedule of
Performance for Completion of Infrasiructure and Stormwater Management Controls for the
applicable Sub-Phase except as otherwise provided in this Section. 1f Developer Transfers any
Lot prior 10 Completion of applicable Transferable Infrastructure, then Developer shall have the
right to transfer the obligation (o Complcte any or all items of Translerable Infrastructure to the
Vertical Developer under the Vertical DDA/LDDA, provided, however, that no such transfer
shall release Developer of its Infrastructure and Stormwater Management Controls obligations
hercunder. Il the Transfer of the L.ot(s) occurs prior to the Infrastructure Complction date for
that Sub-Phasc, as shown on the Schedule of Performance, then notwlthstanding the Schedule of
Performance, the applicable Transferable Infrastructure shall he Completed upon the earliest of
(i) issuance of a Centificaic of Occupancy for the applicable Vertical Improvement, (i) twenty-
four monihs aftcr the date of I'ransfer, or (iii) twelve (12) months after the Infrastructure
Completion date for that Sub-Phase. For any Lots that have not been Transfcrred prior 1o the
Infrastructure Completion daté for that Sub-Phase, Developer may request that the date for
Completion of Transferable Infrastructure for such Lots be extended concurrent with Vertical
Development, which consent may be given or withheld in Authority’s sole discretion. in
addition, Developer may request Authority’s approval 10 transfer the obligation for any ather
item of !Infrastructure and Stormwater Management Controls other than Transferable

Infrastruciure w0 & Vertical Developer, which consent may be given or withheld by Authority in
its sole discretion.

7.2.3  Sceurity for Trongferable Infrasiruciure. If Developer transfors the
obligation to Complete Transferable Infrastructure, or subject 1o Authority approval, other

Infrastructure and Stormwater Menagement Controls, 10 a Vertieal Developer, then (i) Developer
shall have the right to assign the applicable public improvement agreement 1o the applicable
Vertical Developer consistent with such corresponding rights allowed under the Interagency
Cooperation Agreement, and (ii) with Authority's Approval, Vertical Developer may provide
Adequate Security (o replace Developer's Adequate Sccurity for the applicable items of
Transferable Infrastructure so long as the replacement Adequate Sceurily is equivalent to the
Adequate Security to be relcascd as reasonably determined by Authority, in which case
Authority shall promptly release Developer’s applicable Adequate Security.

L3 Compliance with Standards. Developer shall Complete, or cause to be
Completed, all Infrastructure and Stormwater Management Controls (i) in accordance with this
DDA (including the Infrasiruciure Plan, the Transportation Plan Obligations, the Sustainability
Obligations, the Community Faciiitics Obligations, the Housing Plan, the Project MMRP, the
Phasing Plan, the Schedule of Performance and Section 7 of the Public Trust Exchange
Agreement), and (ii) in a good and workperson-like manner, without material defects, in
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accordance with the Construction Documents and all applicable Authorizations and the TI/YBI
Subdivision Code. Without limiting the forepoing, the Infrustructure and Stormwater
Management Controls located on and serving the Public Property and the Authority Housing
Lots must be equivalent in qualiry, sizing, capacity and al! other features to the Infrasiruciure and
Stormwater Management Controls locuted on and scrving the Market Rate Lots and the
Commercial Lots, subject to any variations specifically set forth in the Infrastructure Plan and
any rcasonable variations related to physical conditions (such as sloping), use, or intensity of
development,

7.4 _ Authority Conditi pr Finfi
The following conditions precedent shall be satisfied before Developer may Commence any
Infrastructure and Stormwater Management Controls, unless expressly waived by the Authority
in accordance with Sectign 7.5:

7.4.1 Developer shall have obtained (i) a Major Phase Approval and a
Sub-Phase Approval for the real praperty on which the Infrastructure and Stormwater
Munagement Controls arc to be constructed (except tor Unrelated Infrastructure and Related
Infrasiructure outside of the Sub-Phase), and (ii) ail other Authorizations required hergin from

the Authority or any other Governmental Entitics (0 Commence such Infiasiruciure and
Stormawvaler Munagement Controls;

7.4.2 Developer shall have recorded in the Officinl Records a Transfer
Map covering the real property on which the Infrastructure and Stormwater Management
Conirols are to be constructed (except for Unrelated Infrastructure and Related Infrastructure
outsidc of the Sub-Phasc) or has otherwisc complicd with the Subdivision Map Act, and
Developer shall have reccived approval of a Tentative Subdivision Map covering the real
propeny on which the Infrastructure and Stormwater Management Controls are to be construcied
{except for Unrelated Infrastructure and Related Infrastructure outside ot the Sub-Phuse),

7.4.3 Developer shall have performed its obiigations under the Financing
Plan related 10 the epplicable Sub-Phase as and when required, subject to the Authority having
performed ils obligations as and when required under the Financing Plan;

7.4.4 Decveloper shall have submilted (o the Authority the Construction
Documents for such Infrastructure and Stormwaler Management Controls and such Construction
Documents shall have been reviewed and Approved under the DRDAP;

7.4.5 any demalition or grading permit required in order to Commence
the Infrastruciure and Stormwater Management Controls shall have been issued by the City;

7.4.6 Developer shall not be in Material Breach of' this DDA with
respect to any obligations arising in the applicable Sub-Phase or with respect to Developer's
Infrastructure and Stormwaler Management Controls Obligations in the applicable Major Phase
related to the Infrastructure and Stormwater Management Controls being constructed;

7.4.7 1o the extent such Infrastructure and Stormwater Management

Controls are to be located outside the Sub-Phase boundaries or on portions of the Project Site
that the Navy has not yet transferred to the Authority, Developer shall have acquired all
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easements, lenses or licenaes or otherwisc made such arrangemecnts with the Navy and the
Authority as are necessary (and reasonably satisfactory to the Authority) to Comnence and
Complete such Infrastructure and Stormwater Management Controls, and

7.4.8 Developer shall have provided the Reversionary Quitclaim Deed to
the oxtent required under Article 16 hereof, and Developer shall have provided, and the
Authority Direclor shall have Approved, Adequate Sccurity for Completion of the Related
Infrastructure, and any Unrolated Infrastructure associated with the upplicable Sub-Phase that
Developer has clected to construct in accordance with Section 7,1.2, in favor of the Authority
and, (o the extent required under the TI/Y BI Subdivision Code. the City.

2.5 ____Conditions for Benelit of the Authority. The conditions set forth in
Section_7.4 are solely for the benefit of the Authority and may be waived only by the Authority
Director (except that the condition in jgn 7.4,2 shall nut be waivable), Provided that
Developer has not commitied a Material Breach that remains uncured beyond any applicable
cure period, the Authority shall take such actions as are requircd of the Authority under the
DRDAP and this DDA 1o review, consider and grant Developer’s request for nccessary
Approvals lo satisfy the above conditions. I any of the conditions are not timely satisfied, they
may be waived by the Authority Director or the Authority may cxtend the time for satisfaction ol
the conditions, as Approved by the Authority Director in his or her sole discretion (except that

the condition in Section 7.4.2 shall not be waivable).
2.6 Developer Efforts to Satisfy Authority Conditions. Provided that the

Authorily has not committed a Material Breach that remains uncured beyond any applicable cure
period, Developer shall use its diligent and reasonable efforts, and otherwise take such actions as
arc required under this DDA to causc the conditions set forth in Segtion 7.4 to be satisfied in
sufficient time to chable Developer 1o meet the OQutside Daitgs set forth in the Scheduie of
Performance; provided, that the forcgoing shall not requirc Developer to pay any sum ol money
not otherwise required under this DDA,

7.7 Effect of Failure of Condition. The Parties expressly acknowledge und
agree that a failure of condition in favor of the Authority for one Major Phasc, Sub-Phase, Lot or
Vertical Project shall not by itself be deemed the failure of a condition for eny other Major
Phasc, Sub-Phase, Lot or Vertical Project except to the extent that such failure directly pertains
to the other Major Phase, Sub-Phase, Lot or Vertical Project (e.g., the failure to satisfy a
condition may prevent subseguent Sub-Phase Approvals if the Infrastructure and Stormwater
Management Controls needed to service the proposed Sub-Phase has not Commenced), nor shali
such lailure relieve Developer or the Authority ol an obligation that arose before the failure of
such condition. The failure of a condition shall not, in and of itscIf, be an Event of Default;
provided, that (i) the failure of Developer to cumply with Sgetion 7.6 may. following notice and
the cure perind set forth in Article 16, be an Event of Default, and (ii) the failure of the Authority
to act upon an Application as and when required under the DRDAP shall not be a Matcrial
Breach but shall give risc to an Excusable Delay.

7.8 __Completion of Developable Lots. As part of its Infrasiructure obligations,
Devcloper shall Complete all work necessary to create Developable Lots within the Project Site.
To be a “Developable Lot”, the following conditions shall be met:
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7.8.1 a Final Subdivision Map creating u separate legul parcel for the Lot -
has been Approved and recorded in the Official Records:

7.8.2 The Lot has been graded and soil compacted in accordance with

the applicable grading permit and in conformance with the geolechmcal recommendations of the
sitc as certified by Developer's geotechnieal engineer;

7.8.3 the Lot is served by the Infrastructure and Stormwater
Management Controls described in the Infrastructure Plan with respect (o the Lot, except 10 the
cxtent that items of Transferable infrastructure remain outstanding and will be construcied by the
applicable Vertical Developer or Completed afler the Venical Improvements, ns described in
Section 7.2 of this Agreement and Section 2.8 of the Housing Plan;

7.8.4 Fora Lot for which the Navy has issued a FOST, the condition of
the Lot shall, 10 the extent such compliange is within the control of Developer, comply with all
applicable requirements in the FOST, Petroleum Corrective Action Plan, Management Plan
(including operation and maintenance requirements applicable at the time the Developable 1.ot is
created by the Developer) and any applicable restrictions in deeds or covenants;

7.8.5 all other obligations outside the boundarics of the Lot as required
by applicable Governmental Entities have been fuifilled, or appropriate guaranices, bonds and/or
subdivision impravement agreements acceptable to the City and the Authority are in place, as
nceessary 10 cnable the issuance of a Building Permit to Commence construction on the Lot; and

7.8.6 for the Open Space Lots, Developer shall Complete the surface
Impravements in accordance with the Parks and Open Spuce Plan, the Conceptual Parks and
Open Space Masier Plan (as defined in the DRDAP) and the applicable Major Phase and Sub-
Phasc Approvals.

2.9 __ICT Rights. Developer shall have the right through private contracts with
Ventical Developers to provide information and communications technology (“ICT™) design, site
devclopment, instaliation, operations and scrvices for al! Vertical Improvements at the Project
Site, excluding the Authority Housing Unils and other Public Property (the “1CT Rights™). In
connection with the ICT Rights, Developer shall have the right to install equipment related to the
ICT in or on the real property that is or will become public right of way, subject 10 City and
Authorily Approvals in accordance with the Applicable Regulations. Developer's right shall not
restrict the City or regulaied entities (including certificated telécommunications carriers and
franchiscd video providers) from installing communications and other facilitics in or on the real
properly that is or will become public right of way. The ICT Rights shall be transferable by
Developer and, to the extent that Developer Transfers portions of the Project Site to Vertical

Developers as permitted in this DDA, Developer shall have the right to impose ICT requirements
on the Verticel Improvements, The ICT Rights shall mean the right to: (i) define and establish
the high level ICT designs, standards, architectures, plans, minimum specifications for all
equipment, including any Internet Protocol (“1P") enabled devices, that may conncct o the
regulated public communications nctworks and fiber optic networks, whether wireless or fixed
fine, in buildings and common areas, excluding regulated telecommunications services (“ICT
Design™); (i) define and establish functional equipment standards for all ICT hardware and
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soflware products and solutions, including any IP cnabled devices (“ICT Products and
Solations™), compliant with the ICT Design; and (iii) review and approve any ICT Products and
Solutions for compliance with the ICT Design. Notwithstanding anything to the contrary in this
Section 7.9, a termination of this DDA by the Authority shall terminate Developer's rights under
this Scction 7.9 with respect to any portion of the Project Site as to which Developer’s
development rights are terminated. Nothing in this Section 7,9 shatl prevent an Owner/Occupant
or tenant of any Owner/Occupant at the Project Site from purchasing communications, video and

other 1P services from regulated entities including centilicated telecommunications carriers and
{ranchised video providers.

7,10 _Wastewater Treaument Plant. The partics acknowledge that the
Infrastructure Plan contemplates that the SFPUC will provide a new or upgraded wastewater
treatment plant as needed o meet the flow and treatment requirements of the Project projected
for each Major Phase. The Authority shall usc commercially reusonable cfTorts io negotiate
Memorandum of Understanding with the SFPUC (the "SFPUC MOU") that includes the
following provisions, subject to approval of the SFPUC MOU by the SFPUC Commission, the
Authority Board and, if required, the Board of Supervisors: (i) the terms upon which SFPUC
will provide 4 new or upgraded wastewater treatment plant for which the SFPUC will be
responsible for the financing and construction; (ii) a process for SFPUC 1o provide a service plan
in response to cach Major Phase Application, setting forth SFPUC’s planned upgrades or new
improvements 10 the wastewaler treatment operations for that Major Phase, as well as milestones
during that Major Phase, suich as target dates for planning, design, regulatory approvals and
entitlements and permits necessary 1o meet the proposed service plan; (iii) a meet and conler
process among the Authority, Master Developer and the SFPUC if the SFPUC fails to meet the
milestones in the SFPUC MOU in order 10 discuss the applicable milestones and what actions
may be needed to achieve the identified service upgrades; and (iv) a meet and confer process
among the Authority, Master Developer and the SFPUC il at any time the SFPUC conditions its
approval of any Subdivision Map or Building Permit application upon the completion of agw or
upgruded wastewater treatment facilities thal are the responsibility of SFPUC under the PUC
MOU, or if SFPUC comments as part of the Major Phasc or Sub-Phase Application process that
it will require such conditions, in order to develop a sirategy to avoid or minimize any delays in
issuance of any Subdivision Maps or Vertical Approvals resulting from the SFPUC’s failure 1o
meel its obligations under the SFPUC MOU. A potential strategy could include providing Master
Developer with certain rights to undertake the developiment of the required wastewatcr treatment
facilities (including the option of constructing scparale facilitics), on terms mutually agreed upon
by Master Developer, SFPUC and the Authority. Authority and SFPUC's failure (0 exccute the
PUC MOU consistent with this Section 7.10 prior 1o submiutal of the first Major Phasc
Application, or SFPUC’s failure to meet its matarial obligations thereunder 10 construct
wastcwater treatment improvemnents in a timely manner, shall be grounds entitling Developer to
submit a Requested Change Notice and invoke the procedures of Section 3.8.2.

on of Verti vem QVements.
jcal Improv . Upon receipt of a Vertical Approval, the
applicable Vertical DDA/LDDA will provides the Vertical Developer the right 10 Commence

and construct the applicable Vertical Improvements at any time. The Vertical DDA/LDDAS
provide that the Vertical Developer and the Authority must at all times comply with the
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provisions of the SUD, the Design for Development and the DRDAP with respect 1o the Vertical
Improvements. )

82  Required improvements. Developer shall Commence and Complcte the
Required Improvements in accordance with the Schedule of Performance. As described in
Section 10.1.3, the Reguired Improvements to be constructed by Developer on land owned by
the Authority that has not been conveyed to Developer by Quitclaim Deed or Ground Lease (i.c.,
the police/fire station and the ferry terminal), will be pursuant to a Permit to Enter between
Authority and Developer. Developer's obligation for the five thousand (5,000) square foot
interim grocery store consists of a grocery store, which may be located within an existing
building or a new building, te provide basic grocery nceds to [sland residents. Developer's
obligation for ihe fiftecn thousand (135,000) square foot grocery storg (the “Required Retail”),
consists of Completion of a Developable Lot and core and shell building improvements (which
may include retrofit or rchabilitation of existing buildings, or construction of new buildings)
adequate to sccommodate the Reguired Retail and the execution of a sublease with one or more
qualificd grocery tenanis for eperation of the Required Retail by the Quiside Date for
Complction of the Required Reail, Developer shall use commercially rcasonable effors to
aliract a grocery store tenani(s) that sell staples, fresh meat and fresh produce and includes a
pharmacy. 1f despile its commercially reasonable efforts, Developer is unable (o atiract a
grocery tenant that includes a pharmacy, then Developer in connection with its retail program
elsewhere within the Project Site shail use commercially reasonable efforts to atiract a pharmacy
and/or medical clinic tenant. For purposes of attracting a pharmacy or medical clinic,
“commercially reasonable efforts” means a largeted marketing program, which may be through
established retail brokers, reasonably designed to uttract pharmacies or medical clinics ot then-
prevailing market rents for suitable retail space constructed on Lhe Project Site. tn no cvent shall
the provision ot a pharmacy be considered a “Required improvement™ hercunder.

83  Marina Landside Improvements. Developer shall commence construction
of the following Marina-retaied improvements within five (5) years after the Effective Date: such
improvements needed for the foltowing: pedestrian and vehicular access, utililics, parking,
loading, sanitary facilities and showers for Marina users (which may be located in temporary
facilitics until permancnt facilities are constructed) and other improvemenis as are reasonably
required for both censtruction and permanent operations of the Marina functionally equivalent to
thosc contemplated in the Marina Term Sheet, and, to the extent that such improvements or
facilities are located on areas of the Project Sitc owned by or under Ground Lease o Developer,
Developer shall grant the Marina access rights 10 such arcas (including cosements, licenses or

otherwise) (collectively, the “Muarina Access Improvements™). If Developer has not Commenced
the Marina Access Improvements within live (5) years from the Effective Date (subject to

Excusable Delay), the Authority may, in its sole discretion and as its sole remedy, terminate
Developer's right to construct the Marina Access Improvements end the Authority shatl work
with the Marina Developer in connection with the Marina Developer's consiruction of the Marina
Access Improvements at Developer's sole cost and expense and in accordance with the Design
for Development. In such case, the Authority, Developer and the Marina Developer shall mect
and confer regarding rensonable rights for access, utilitics, loading and otherwise as arc
rcasonably required for both construction and permanent operations of the Project by the
Devcioper. Developer's obligation to the Marina Developer for the Marina Landside
Improvements are limited (o those obligations ser forth in this Section 8.3; provided, however,
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that nothing hercin is,intended to diminish the rights and obiigations of the Marina Developer
under the Marina Term Sheet. The Partics acknowledge that the Project Site does not include the
Marina area shown on Exhibit B-1 and excluded from the lcgal description in Exhibit B-2. If the
final description of the Marina property described in the final disposition and development
agrecment for the Marina excculed in accordance with the Marina Term Sheet differs from that
shown, the partics will prepure and record a rep!accmenl lcgal descnpuon reﬂcctmg the ﬁnal
boundancs ofl the Marina waterside arca.[ssuan

of ion,

Al Authorizations.

9.1.1 Developer and Vertical Developer. as applicable, must obtain from
any City Agency or other Governmental Entity having jurisdiction over all or a portion of the
Project Site any peemil, approval, entitlement, agresment, permit 10 enter, ulility scrvice,
subdivision map (including under the TI/YBI Subdivision Code), Building Permit or other
authorizaiion for the work they arc required to perform under this DDA or the Vertical
DDA/LIDDA and us may be neccssary or desirable to effectuate and implement such work (cach,
an “Authorization”). Authorizations required for the Project from the Authority or a City
Agency shall be consistent with the Applicable Regulations and the Development Agreement.
The Authority will rcasonably cooperate with Developer and Vertica! Developers upon request
in obtaining these Authorizations, including, without limitation, executing any such
Authorizations to the extent the Authority is required to exccute the same as co-applicant or co-
permittce, or as otherwise Approved by the Authority Director so long as such Authorizations
arc consistent with this DDA or the Vertical DDA/LDDA, as applicable. None of the Authority,
Developer ar any Vertical Developer will sgree 10 the imposition of any conditions or
restrictions in connection with obtaining any such Authorization if the same would create any
obligations on the Authority’s part not otherwise contemplated under this DRA or the Vertical
DDA/ DDA, as applicable, without the Approval of the Authority, which may be given or
withheld in the Authority’s sole discrction, A signature by the Authority staff on any
Authorization or application for un Authorization shall be conclusive evidence that the content of
such application or Authorization is consistent with the Development Requirements, except 10

the extent the signature is based on material error or incorrect information supplicd by the
applicant.

9.1.2 Developer, with respect to Infrastructure and Stormwater
Management Controls, and Vertical Developers, with respect to Vertical improvements
construeted by them, at no cost or expense (o the Authority, shall be solely responsible for
cnsuring that the design and construction of their respective Improvements complies with any
and all applicablic laws and conditions or restrictions imposed by any City Agency or other
Govermmental Entity in connection with any Authorization, whether such conditions are to be
performed on the Project Site or require the ¢onstruction of Improvements or other aclions ofT
the Project Site.  Any fines, penalties or corrective actions imposed as a result of the failure of
Developer or u Vertical Developer 1o comply with the terms and conditians of any such
Authorization shall be paid or otherwise discharged by Developer or Vertical Developcr, as the
case may be, and (i) the Authority shall have no liability, monetary or atherwise, for such fines
and pcnaltics, and (i) such fines or penalties shall not be Project Costs,
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9.1.3  Application for Building Permits shall be made in accordance with
the SUD and the DRDAP.

9.1.4 Nowwithstanding anything (o the contrary above, the Authorily
shall have no obligation lo exceute any application for any Anthorization that would impose

cosis or fees on the Authority unless the applicant arranges a reimbursement arrangement
Approved by the Authotity.

| f ificalos

9.2.1 Qgencrally. When (i} Developer reasonably believes that it has
Complcted Related Infrastruciure, or a portion theteofl, or Unrelated Infrastructure, or a portion
thereol, Developer shall request the Engineer to issue an Engincer’s Certificate verifying that
Decveloper has Completed the specified Infrastructure and Stormwater Management Controls in
accordance with the Construction Documents or (ii) with respeet o Vertical Improvements that
ar¢ Required Improvements, Developer shall request the Architect to issue an Architect’s
Cenificate verifying that Developer has Completed the specified Required Improvements in
sccordance with the Construction Documents. Upon issuance, Developer shall deliver to the
Autharity the Engincer’s Certificate or Architect’s Certificate, as applicable. Within twenty (20)
days afler the Authority's receipt of any such Engincer’s Certificate or Architcet’s Centificate, as
applicabic (or any resubmittal pursuant to Scction 9,2 4 hereof, the Authority shail either issue
to Develaper o Centificate of Completion for the applicable Infrastructure and Stormwater
Management Contrals or Required Improvemenis or provide to Developer a statement of the
reasons for the failure to issue the Certiticatz of Completion as more particularly set forth in

Seclion 9.2.4.

9.2.2  Effect of Certificate of Complction on Developer and Verticul
Developer. For purposes of this DDA or the applicable Vertical DDA/LIDDA only, the issuance
of a Centificate of Completion shall be a conclusive determination of the Complction of the
applicable Infrastructure and Stormwater Management Controls or Required Improvements in
accordance with this DDA or the applicable Vertical DDA/LDDA, including without limitation
with respect to the obligalions to Commence and Complete the Infrasteuciure and Stormwater
Maonagement Controls or Required Improvements, as applicable, in accordance with the
Construction Documents; provided, however, such determination shall not impair the Authority's
right to indemnity under Article 22 or the City’s or the Authorily'’s right to require correction of

any defects in accordance with the T1/YBI Subdivision Code, Developer or a Vertical Developer
shall record the Certificate of Complction within forty-live (45) days following rceeipt thereof,

9.2.3 EffeclofCenificaic of Completion on apy Person. Following
recordation of the Certificate of Complection, any Person then owning or later purchasing, leasing
or otherwisc acquiring any intercst in the applicable Major Phase, Sub-Phase, Lot or Vertical
Project shall not, solely by virtue of such ownership, purchase, lease, or acquisition, or by virtue
- of such Person’s actual or constructive knowledge of the contents of this DDA or the Vertical
DDA/LDDA, as applicable, incur any obligation or lability under this DDA or the Vertical
DDA/LDDA, as applicable for the construction, operation, restoration or rchabilitation of the
Infrastructure and Stormwater Management Controis or Vertical lmprovements for which the
Centificate of Completion has been recorded; provided, that such Person shall be subject to any
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Venical DRDA/LDDA to which it is a party, obligations of record and the Development
Requirements. The Authority's issuance of any Certificate of Compietion shall not relicve
Devcloper, Vertical Developer or any other Person from any applicable building, fire or other

cansiruction code requirement, conditions 1o occupancy of any Improvement, or other applicablc
laws.

9.2.4 Authority Refusal 10 lssue g Certificate of Completion. 11'the
Autharity refuses or fails to issuc a Cenificate of Completion in accordance with Section 9.2.1,
then the Authority shall provide to Developer or Vertical Developer, as appliceble, a written
statement selting forth the basis for such refusal or failure and the reasonable acts or measures
that must be 1aken by Developer or Vertical Developer, as applicuble, to obtain a Certificaic of
Compiction. Developer or the Vertical Developer (as the case may be) may resubmil their
request for a Cenificate of Completion at any time after completion of such ncts or measurcs
required to obtain a Certificate of Completion,

9.25 Authority and City Cooperation Regarding Certain Centifjenics of
Completion. The Parties acknowledge and agree that the Authority will forward all Enginecr’s
Cenificates for Infrastructure and Stormwaler Management Controls that constitute public
improvements under the TI/YBI Subdivision Code (the “Public Improvemenis™) and the results
ol any inspection thereof to the Department of Public Works for its review and potential
acceptance of such Public Improvements in accordance with the TI/YBI Subdivision Code and
any applicable subdivision improvement agrcement entered into by Devcloper and the City. The
Authority shall use commercially reasonable efforts to causc the Department of Public Works to
expeditiousiy review and the Board of Supcervisors 10 accept such Public Improvements, The
Parties acknowledge and agree that the Authority will forward all Architect’s Certificates for
Vertical Improvements and the results of any inspection thereof to DBI for its review in
accordunce with applicable City Authorizations. The Authority will use commercially
reasonable efTorts to cause DBI to expeditiously review and Approve the Vertical Improvements.

9.2.6 Use of Public improvements Prior to Cenificate gf Completion.
The Partics acknowledge and agree that Developer shall not be obligated 1o allow use of any

Public Improvements by any Person, including the Authority, any City Agencics, any other
Governmental Entity or any Third Partics, prior to the acceptance of such Public Improvements

by the City and the issuance of a Certificate of Complction for such Public Improvemcnis by the
Authority,

9.2.7 Certain Certificates of Completion. 1ssuance of a Certificale of
Completion by the Autharity may be conditioned upon the following:

{a) for a Lot, on the Authcrity's determination that such Lot is
o Developable Loy

(b)  for an Open Space Lot, on the Authority’s determination
that such Open Space Lot is a Developable Lot and that Developer has Completed all surface
Improvemcnts for such Open Space Lot in accordance with the Parks and Open Space Plan, the
Conccptual Parks and Open Space Master Plan and the applicable Major Phase and Sub-Phase
Approvals;
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(¢)  for Public Improvements, on receipt of a certificate of
complction from the City Engincer with respect to such Public Improvements delivered in
uccordance with any applicable subdivision improvement agreement; and

(d)  for Required Improvemenis, a Temporary Cenificaic of
Occupancy.

9.3 Substantinl Completion. When (i) Developer reasonably belicves that it
has Substantially Completed Related Infrasiructare, or s portion thereof, Unrelated
Infrastructure, or a portion thercof, or the Required Improvements, or a portion thereof, (ii)
Vertical Developer reasonably believes that it has Substantially Completed Required
Improvements, or a portion thereof, or Transferable Infrastructure or a portion thercof, then such
Person may requcst the Authority to determine that Substaniial Completion of such
Improvements has occurred; such request shall be accompanied by appropriate documentation 1o
support such beliel. Within sixty (60) days after the Authority’s receipt of such request, the
Authority shall take such aclions as are rcasonably nccessary to rcasonably determinc whether
such Improvements satisfy the applicable requirements for Substaminl Completion sct forth in
the definition thereof and either issu¢ to Developer or such Vertical Developer, us applicable, a
notice of Substantial Completion of such Improvemenis or provide to Developer or such Vertical
Developer a statement of the reasons for the (ailure to issuc such notice. Aay notice of
disapproval shall set forth the basis for such disapproval and the reasonable acts or measures that

must be taken by Developer or Vertical Developer, as applieable, (o obtain such notice of
Substantial Completion.

1 0 nve s ta Devel

10 neral,

10.1.1 Fee Conveyances. Subject to reccipt of applicable Sub-Phase
Approvals and the terms of this DDA, including the satisfaction or waiver of the conditions set
forth in Section 10.3, (a) the Authority shall convey to Developer, on a phased basis, certain real
property owned or acquired by the Authority, as more particularly set forth in Section 3.7; and
(b) Developer agrees to acquire such reai property from the Authority, to cause Completion of
the Infrastructure and Stormwater Management Controls and sell Lots to Vertizal Developers, all
(o the extent required under and consistent with this DDA for land that is not subject to the
Public Trust. Any rcal property conveyance from the Authority to Developer under this DDA
shall be by an Authorily Quitclaim Decd.

10.1.2 Gro ase Conve 5. Subject to the terms of this DDA,
upon satisfaction or waiver of the conditions sct forth in Section 10.3, Authority shall enter into
LDDAs and Ground Leases for the conveyance and development of the Critical Commercial and
Non-Critical Commercial 1.ots located on Public Trust praperty, in accordance with the further
terms and conditions of Section 17.2.1 hereof, which LDDAs shall be subsiantially consisient

with Exhibit 1, and which Ground Leases shall be substantially consistent with Exhibit M,
attached hereto. '
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10.1.3 Permit 10 Enter. For all Infrastructure and Stormwater
Management Controls and Required Improvements to be constructed by Developer on land
owncd by the Authorily that has nol becn corveyed 10 Developer by Quitclaim Deed or Ground
l.ease, the Authority shall enter into a Permit to Enter with Developer. For any property still
owned by the Navy that is reasonably required by Developer for staging or consiructing
Infrastructurc and Stormwater Management Conltrols or Required Improvements, Authority shall
coordinate with Navy 10 assign its rights to enter into a Permit to Enter onto Navy property to the
extent permitted under the Navy Conveyance Agreement.

10,2 Eserow and Title,

10.2.1 Escrow. No later than sixty (60) days before the first scheduled
conveyance from the Authority 1o Developer, Developer shall establish an escrow (“Escrow™) in
the City with the Title Company and shall promptly notify the Authority in writing of’ the Escrow
number and contacl person. ‘

10.2.2 Title. The Authority agrees that it shall not cause to be created any
exceplions 1o title other than exceptions created on behalf of or approved by Developer
(“Authority’s Title Covenant™). Promptly after Escrow opens, Developer shall cause the Title
Comipany to deliver 10 the Authority and Developer preliminary title reports or commitmenis for
titlc insurance for the property to be so conveyed, together with copies of all documents relating
Lo title exceptions shown in the “Title Repont” (coilectively, a “PTR Package™). Other than
exceplions existing at the time the Navy conveyed such properly to the Authority (the “Existing
Navy Excepiions™) or created on behall of Developer or with Developer’s approval (which
exceptions shall be deemed o include a Reversionory Quitclaim Deed deliverad under Section
16.5 and deed restrictions required as part of a real property conveyance (rom the Navy, the
Mitigation Measures or under the Housing Plar), Developer may object (o any exceplions shown
on the PTR Package that would materially und adversely affect Developer’s ability to finance
and use the real property as permitted under this DDA (excluding any Public Trust exception that
will be removed in connection with 5 Public Trust Exchange). Developer must notily the
Authority in writing of any such objection within twenty (20) days afler Developer receives the
complete PTR Package (the “Title Objection Period™). [f Developer fails to so object within
the twenty (20) day period, then all of the exceplions shown on the PTR Package will be decmed
to be Permitted Exceptions. 1 Developer does so obieet within the twenty (20) day period, the
Authority at its cost may, in its sole and ahsolute discretion, elect to remove or otherwise cause
the Title Company not 10 show any exception to which Developer objected on the owner’s title
insurance policy to be issued 1o Developer at close of Escrow. 1fthe Authority does so elect, it
will notify Doveloper within thirty {30) days aflcr reccipt of Developer's objection, Ithe
Authority cleets not 1o remove the exception or [ails to respond within the thirty (30) day period,
then Developer shall have the right to (i) terminate this DDA as to the Lol or Lots affected by
such exeeption, by notice to the Authority delivered within ten (10) days after Developer
rcceives the Authority’s notice that it has clected not to remove the exception or expiration of the
thirty (30) day period, whichever oceurs earlier, in which case the Authority can proceed to
market the property to others without any cost rcimbursement or other obligation 1o Developer
except as provided in Section 6.3 of the Financing Plan, (ii) upon written notice provided to
Authority within ten (10) days of Authority’s clection not to remove the exception or failure to
respond, diligenily proceed io take such actions necessary to remove the exeeption, which may
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include obtaining an endorsement insuring over such exception subject 1o such conditions and
requirements imposed by Title Company (and so long as Developer is diligently proceeding with
removal of the title exception, such delay in close of Escrow shall be considered an event of
Excusable Delay), or (iii) accept title 10 the real property subject to such cxception. Inany of the
forcpoing circumstances, if the title exceplion is a result of the Authority's breach of the
Authorily's Title Covenant, such breach shall be subject to the terms of Sgetien 16.2.2(d). If
Devetoper fails 1o so terminate or elect to cure within the ten (10) day period, then it shalt be
deemed to have cleeted to accept title as sct forth in glayse {iii) above. Exceptions that the
Authority elects not to remave, or is deemed to have elected not 10 remove, and that Developer
clects 10 accept, or is deemed 1o have accepted, will also be deemed to be Permitted Exceptions.

_ 10.2.3 Quigt Title Action. The Authority, with Developer’s cooperation
and at Developer's cost, shall complete an action under the “Destroyed Land Records Relier
Law™ (California Code of Civil Procedure § 751.01 ¢t seq., commonly referred 10 gs the
McEnemey Act) to remove uny exception for claims by reason of the record title to the land not
having heen esweblished and quicted under the provisions of the Destroyed Land Records Relief
Law that show on the PTR Package and 10 which Developer timely objected under Section
10.2.2 (the “Quiet Title Action™). In the event that Developer aceepts title subject to exceptions
that would be eliminated by such Quict Title Action, the Authority, with Developer's
coopcration, shall complete the Quict Title Action as soon as commercially reasonable and the
Partics shall then undertake to cause the issuance of the title inswrance prescribed above, or an
amendment or endarsement. reflecting the elimination of such cxceptions. At each close of
Escrow, the Authority shall convey to Developer ul} of its right. title and inicrest ta the property
that is the subject of such close of Escrow by an Authority Quilctaim Deed or Ground Lease, as
applicable, subject to the Authority’s rights under the Reversionary Quitclaim Deed,

10.2.4 Title Policy. It is a condition to Developer's obligation to close
Escrow on conveyances from the Authority to Developer that the Title Company shall be
irrevocably commiited to issuc to Developer a CLL.TA owner's litle insurance policy (or at
Developer’s option an ALTA owner's title insurance policy), with such endorsements,
reinsurance and direct access agreements as Developer shall reasonably designate and the Title
Company shall accept. The title policy will be in an amount designated by Developer and
acceptable to the Title Company, and will insure that fee title to the property at issue and ali
appuricnant sasemenls are vesied in Reveloper, subject only w the Permitted Exceptions, 1f
Developer elects to oblain an ALTA owner’s policy, Developer shall be responsible for securing
any and all surveys, enginecring studics and other documents required to obtain an ALTA
owncr's policy, in sufficicnt time o permit closc of Escrow as required by this DDA,

10.2.5 New Title Matters. |f after the Title Objection Pericd has ¢xpired
a new title exception not shown on the PTR Package arises that would materially snd adversely
affect Developer's use of the rcal property in question or the Project Site and that is not a
Permitted Exception and is not caused by Developer or ils AfTitiates, then Devcloper may object
1o such new exceplion by notice to the Authority given within five (5) Business Days aller
Developer reecives written notice from the Title Company of the new exception. [f Developer
faits 10 object within such pertod, then the new cxception will be deemed to be a Permiued
Exception. I Developer does object then the Authority may clect in the Authority’s sole and
absolule discretion, at ils cost, 0 remove any new exeeplions created by the Authorhy hat are
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not Permitted Exceptions before the close of Escrow, or to remove or otherwise cnuse the Title
Company not to show any other new exception on the awnor’s title insurance policy to be issued
to Developer at close of Escrow. 1f the Authority does so elect, it will notily Developer within
thirty (30) days afler receipt of Developer's objection. [f such exception is caused by the
Authorily's breach of the Authority's Title Covenant set forth in Sgetion 10,2 2 above, such
breach shall be subject to the terms of Section 16.2.2(d) below. f the Authority clects not 1o
remove the exception, or fails to respond within the thirty (30) day period, then Developer shall
have the right to (i) terminate this DDA as o the affected property by notice to the Authority
delivered within ten (10) days afler Developer receives the Authority’s notice that it has clected
nol to remove the exception or expiration of the thirty (30) day period, whichever oceurs earlier,
in which case the Authority can proceed 1o market the property to others without any cost
reimbursement or other obligation to Developer except as specificully provided in Section 6.3 of
the Financing Plan, (ii) upon written notice provided to Authority within ten (10) days of
Authority’s cloclion not to remove the exception or failure to respond, diligently proceed to ke
such actions necessary Lo remove the cxception, which may include obtaining an endorsement
insuring over such exccplion subject to such conditions and requirements imposed by Title
Company (and so long as Developer is diligently proceeding with removal of the titie cxception,
such delay in close of Escrow shall be considered an event of Excusuble Delay), (iii) accept title
to the property in question subject to such exception. [f Developer fails to so terminate or elect
to cure within the ten (10) doy period, then it shall be deemed 10 have clected glause (Jii) above.
Exceptions that the Autharity clects not to remove, or is deeimed to have clecled not 1o remave,
and that Developer ¢lects to accept, or is deemed to have accepted, are also Permitied
Exceptions.

| nditions Precedent to C) E W I Pr n
fi uthorj ar
10.3.1 Developer Conditions 1o Close of Escrow or Enter Into LDDAS for

Critical Commercial Lots. The following are conditions precedent (o Developer's obligation 10
close Escrow for the conveyance of real property from the Authority to Developer (or, with
respect 1o the Critical Commercial Lots on Trust Property, Developer's obligation Lo enier inio

an LDDA for the Critical Commercial Lots), 10 the extent not expressly waived by Developer by
notice to the Authority.

(1) The Authority shall have performed all obligations under
this DDA required to be performed by the Authority on or before the date for close of Escrow for
such property and that affect the development of the applicable property; and

~(b)  The Authority shall not be in Material Breach under this
DDA,

10.3.2 Authority Conditions to Close of Esgrow. The following are
conditions precedent to the Authority's obligation to close Escrow for the conveyance of real
property from the Authority (or, with respect to Trust Property, the Authority's obligation to
enter into an LDDA and Ground Lease for the applicable Trust Property to the extent such

cendition precedent is applicablc), to the extent not cxpressly waived by the Authority by notice
to Developer:

39



(a) Devcloper shall have performed all obligations under this
DDA and the Schedule of Performance required to be performed by Developer on or before the
date for close of Escrow for such property, including, without limitation, (i) paying on hehalf of
the Authority the Initial Consideration (as defined in the Conveyance Agreement) and any other
sums then due and owing from the Authority to the Navy under the Conveyance Agreement as
and when due under the Conveyance Agreement ns sct forth in Saction 1.3(a) of the Financing
Plan, (ii) paying sl Financial Obligations then due and owing from Developer to the Authority,
(ii1) providing a Guaranty or other form of Adequate Security covering Developer®s obligations
in the Sub-Phase as sct forth in Scetion 26,4, and (iv) executing and delivering the Reversionary
Quitelaim Deed and irrevocable instructions from Developer to the Title Company 10 the extent

required by Section 16.5.

(b)  unless previously Approved by the Authority, Developer
shall have provided, and the Authority shall have Approved, a detailed construction ¢ost ¢stimate
for the Infrastructure and Stormwater Management Controls prepared by a8 cost estimator
Approved by the Authority;

(c) all of the Authority's conditions lo Commence the
(nfrastructurc and Stormwater Management Controls as set forth in Sgction 7,4 shall have been
satisfied or waived by the Authority,

(d)  Developer shall have furnished certificates of insurance or
duplicate originals of insurance policies and/or insurance binders that will provide the required
coverage cllective as of the date of Developer's ownership, as and to the extent required under
the Insurance Requireinents;

{c)  The Authority has Approvesd for consistency with this
Agreement, the form of the Master Covenants, Conditions and Restrictions (“Master CC&Rs")
or the document annexing the Sub-Phase to the property cncumbered by the Master CC&Rs, as
applicable, which Master CC&Rs at a minimum must (i) include provisions requiring atl
occupants of Market Rate Units to purchuse a monthly transit pass, as more particularly
described in the Transportation Plan Obligations, (if) obligate the master homeowner's
association, or the applicable Lot owner or individual residential project homeowner's
association, (o provide lor maintenance of the Neighborhood Parks (as shown in the Parks and
Opcen Space Plan) and publicly accessible open space, landscaping and improvements,
(iii) obligate the master homeowner's association, or the applicable Lot owner or individual
residential project homeowner’s association, to maintain all Stermwater Management Controls
required to mect SFPUC stormwater management requircments to treat runoff from privote
development (buildings, courtyards, parks and open space, private alleys, ctc.) in accordance
with Section 12,3 of the Infrastructure Plan (Proposed Stormwater Treatment System);, and (iv)
obligate the master homeowner’s association to comply with Section 6.3 of the Jobs EOP
relating to "Covered Scrvices" described in the Jobs EOP; and

) Developer shall not be in Material Breach of this DDA and

the Authority shall not have Jelivered nolice of an Event of Defaunit by Developer, unless that
Event of Default has been cured as set forth in Article 16,

40



10.3.3 Mutugl Conditions 1o Close of Escrow. The following are
condilions precodent to both Partics’ obligations t¢ close Escrow for each conveyance of renl
property from the Authority to Developer (or, with respect to the Critical Commercial Lots,
Developer’s and the Authority's obligation to cnter into an 1.DDA for the Critical Commercial
{.ots 10 the extent such condition precedent is applicable). to the extent not expressly waived by
both Developer and the Authority in writing (although the provisions of paragraphs (#) through
{c) arc not waivable):

(a)  the Authority and Statc Lands shall have exccuted the

Public Trust Exchange Agreement and the conditions in Article 6 rcgnrdmg any. applicablce
Public Trust Exchange have been mel;

(b)  the Authority and the Navy shall have exceuted the
- Conveyance Agrecment; '

(c)  the City has approved, and the Authority with Developer’s
Approval has recorded, a Transfer Map for the applicable property or has otherwise complicd
with the California Subdivision Map Act and Developer shall have reccived approval of o
Tentative Subdivision Map covering the real property to be conveyed within the Sub-Phase
{except for Unrelated Infrastructure and Related Infrastructure ontside of the Sub-Phasc);

(d)  this DDA shall not have terminated as to such real
property;

(o) the Authority shall have fee title to the real property being
conveyed;

§)] the Title Company shall be irrevocably committed to issue
to Developer, upon Developer's payment of the premium, the title insurance required by Section
10.2.4 for the real property, although Developer may elect Lo take title subject to completion of
the Quict Titie Action necessary 1o remove the cxceptions subject to those actions, in which
event the Authorlty and Developer will complete the Quiet Title Action as soon as commercially
reasonable foilowing close of Escrow;

(e}  the Authority and Developer shall have agreed on the
minimum bid price for the Residential Auction Lots and the Non-Critical Commercial Lots
within the rcal property to be conveyed (the “Minimum Bid Price”) and, if applicable, the
Excess Land Appreciation Structure, either as part of a Major Phase Approval, or in connection
Sub-Phase Application requesting a change 1o a previously approved Minimum Bid Price or

* Excess Land Appreciation Structure, which change has been approved by the Navy o the extent
required under the Conveyance Agreement,

(h) in the ¢vent there are tenants or other occupants that are
actually and lawfully occupying any portion of the property in the applicable Sub-Phase who are
entitied wades the Transition Housing Rules and Regulations or by applicable law to relocation
assistance, such ienants or occupants have been provided Transition Benefits to which they are
entitled in accordance with the Transition Housing Rules and Regulations or such applicable law
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{the “Tranzition Requirements™), or this condition has otherwisc been satisfied in accordance
with the procedures set forth in Section 8.4(¢) of the Housing Plan.

10.4 _ Close of Escrow.

10.4.1 Closing Deliverics. At least fifteen (15) days before the date
specified for close of Escrow for each real property conveyance from the Authority 1o
Developer, each Party shall furnish the Title Company with appropriate Escrow instructions
consistent with, and sufficient to implement the terms of, this Anticle 10, and will
contemporancously lurnish a copy of these instructions to the other Party. At Jeast iwo (2)
Busingss Days before the date specified for the applicable close of Escrow, euch Party shall
- deposit into Cserow all documents and instruments it is obligated to deposit under this DDA, and
ot least one (1) Business Day before the date specified for close of Escrow, Developer shall
deposil into Escrow all funds it is obligatied o deposit under Section 10.4.3.

10.4.2 Convevance of Tile and Delivery of Possession. Provided that the
conditions to the Authority's obligations and the conditions to Developer’s obligations for the
conveyance of the real properly have been satisficd or expruessly waived by the upplicable Party,
cach us sct forth herein, and the mutual conditions have been satisfied or mutvally waived
(subject 1o the limitation on waiver set forth in Scelion 10,3.3), the Authority shall convey to
Developer, and Developer shall accept, the applicable real property at the closc of Escrow.

10.4.3 Closing Costs aad Prorgtions. Peveloper shall pay to the Title
Company or the appropriate payec all title insurance premiums and endorsement charges,
transfer taxes, recording charges and any und all Escrow fees in connection with cach
conveyance to Developer, Ad valorem taxes and asscssments, if any, shall be prorated as of the
applicable close of Escrow, Any such taxcs and asscssments, including supplemental taxes and
cscaped asscssments, lgvied, assessed, or imposed for any period up to recordation of the

Autherity Quitclaimn Deed or the Ground L.ease, shall be borne by the Auihority to the extent
applicable,

10.4.4 Quiside Closing Dates. Each of Developer and the Authority will
use commercially reasonable ¢fforts to satisfy the closing conditions sct forth in Section 10.3 thai
are in its control, and will reasonably cooperalc with the other Party (not including, uniess
otherwise required under this DDA, the expenditure of funds) to satisfy conditions that are in the
other Party's control. The Authority in its sole and absolute discretion may terminate this DDA
as 1o a particular Sub-Phase without cost or liability by notice to Developer il the Conveyance
Agreement has been terminated as to the particular Sub-Phasc; provided, however, that 1o the
extent that such termination is subject 10 arbitration or judicial challenge under the tcrms of the
Convcyance Agreement, such termination has been upheld by an arbitrator and not appealed by
Authority, or has been upheld by a court of competent jurisdiction and such decision is final,
binding and non-appealable. Upon such termination, the Parties shall have no further rights or

obligations to cach other under this DDA, except for rights and obligations that are expressly
staied 10 survive icrminaion of this DDA,

10,5 Post-Closing Boundary Adiugiments. The Parties acknowledge that as
development of the Project Site advances, the description of each parcel of real property may
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require further refingments, which may require minor boundary adjusiments between the
Authority Housing Lots or other property the Authority owns (or acquires as contemplated
herein) and parccls conveyed to Developer. The Parties agree to cooperale in effecting any such
boundary adjustrnents required, consistent with this DDA and the Vertical DDA. The Authorily
and Developer shall include this provision in all ugreements with Venical Devcelopers, TIHDI

and Qualified Housing Developers, requiring such partics 10 cooperalc with Developer and the
Authority in such boundary adjustments,

10,6 Title Clearance. If the titlc policy issued to Developer upon the close of
Escrow contains exceptions that would adversely afTect the development of the real propenty or
the Completion of the Infrastructure and Stormwater Management Controls as requircd under
this DDA, and such exceptions may be removed by means of a Quiet Title Action or strect
vacation, then the Partics agree 1o take reasonable actions Lo climinate such exceptions, at

Developer's sole cost, by means of Quiet Title Action or a supplemental street vacution
ordinance.

1.7 Conditions Precedent for Transfers of Lots to Yertical Developers. The
following arc conditions precedent Lo Developer’s right to convey Lots to Vertical Developers
(including entering into Vertical LDDAS for Lots located on Public Trust property to the extent
the condition is applicable), unless waived by the Authority Director, although the provisions o’

paragraphs (1), (4), (e) and {f) shall not be waivable):

(a)  the Authority Dircctor shall have Approved the Vertical
DDA/L.DDA to be executed by Developer, the Authority and Vertical Developer, together with
any agreements or documenis required by this DDA to be incorporated in the Vertical
DDA/LDDA, in accordancee with Article 4; provided, however, that Authority Direcior shall not
disupprove any Vertical DIDA/LDDA that is substanitally in the form of the Vertical
DBA/LDDA Form and in compliance with this DDA, including Section 4.1, and all applicable
¢xhibits attached hereto;

(b)  Developer shall have satisfied the then current obligations under
this DDA and the Schedule of Performance, including the Finaneing Plan, Housing Plan and the
Community Facilities Obligations for the Lot;

(€) PDeveloper shall have recorded the Master CC&Rs against the Lo,
which shail be in the form Approved by the Authority in accordance with Sgclion 10.3.2(¢).

(d)  !fDeveloper is in Material Breach under this DDA, Developer
shall have complicd with the terms and conditions ol Sgcticn 4.1 hereof’

{e) for the Transfer of any Lot under Sgction 17.2 or 17.3, Authority
and Developer have complicd with the procedures under Segtions 17.4 and 17.5; and

{n Developer shall have recorded in the Official Rccards a Final
Subdivision Map covering the Lot.
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11, Property Conditlon.
11,1 Asls.

11.1.} The Parties acknowledge that the Authority will receive the Project
Site in phascs by quitclaim deeds rom the Navy under the Conveyance Agreement, Subject to
the provisions of Article 10, the Authority shall convey any and all property to he conveyed by
the Authority to Developer under this DDA strictly in its “as is, where is” condition with all
fatilts and defects and neither party shall take any actions that materially exacerbate the
environmental condition of such property between the date the Navy conveys to the Authority
and the date the Authority conveys to Developer, Subject to the provisions of Artigle 10,
Devcloper agrees to accept the Project Site in its condition at the tlose of Escrow, acknowledges
that notwithstanding anything to the conirary in Article & the Authority makes no cxpress or
implied represeniation or warronty as to the eondition or title of any real property 10 be conveyed
by the Authority 10 Developer under this DDA and acknowledges that all necessary physical and
title due diligence shal! be performed by Developer in accordance with this DDA,

I1.1.2 Developer has been given the opporuunity to investigate the Project
Site lully, using experts of its own choosing, and the Authority shall continue to give Developer
such apportunity under a Permit to Enter, with such reasonable conditions as the Authority may
impase for any testing. In connection with such investigations, the Authority, at no cost to the
Autharity, shall cooperate reasonably with Developer and shall afford Developer aceess, upon
nat less than five (5) days® prior notice to the Authotity, and otherwise at all reasonable times. 1o
such non-privileged books and records as the Authority shall have in its possession or control
reiating to the prior use and/or ownership of the Project Site.

11.1.3 Developer acknowledges that no City Party has made any
reprosentation or warranty, express or implicd, with respect to the Project Site, and Developer
cxpressly relcasces the City Partics from all Losses (as defined in Sgetion 22.1 below) arising out
of or relating to the condition of any improvemenis, the size, suitability or fitness of the land, the
existence of Hazardous Subsiances, compiiance with any Environmental Laws, or othcrwise
affecting or relating 10 the condition, development, use, value, occupancy or enjoyment ol the
Project Site, excluding any Losses arising from any Releasc of a Hazardous Substance to the
extent that it is caused, contributed Lo or exacerbawed by a City Party, Nothing in this Agreement
shall be construcd as a relense by Developer of any claims against the United States for any
Losses, including without limitation any Losses arising from the Navy's violation of an
Environmental Law or its failure to comply with a requirement of the Conveyance Agreement or
the Federal Facility Site Remediation Agreement. Develeper expressly understands that the
portions of the Project Site conveyed by the Authority to Developer are being conveyed strictly
in their “as is, where {s™ condition with all faults and defects. The provisions of this Sgetion
LI.1.3 shall survive the close of Escrow,

Developer acknowledges that it is familiar with Section | 542 of the California Civil
Codc, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
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TO EXIST IN HIS OR HER FAVYOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.

Developer waives and relinquishes any right or bencfit that it has or may have under Section
1542 of the California Civil Code or any similar or successor provision of law peraining to the
foregoing rclease.

11.1.4 After the close ol Escrow, Developer shall comply with al)
provisions of Environmental Laws applicable to the real property conveyed to Developer,
although Developer shall only be obligated 10 perform Environmental Remediation as follows:

()  except as provided in paragroph (b) below, Devcloper shall
perform all Environmental Remediation that may be required under any Environmental Law or

this DDA, during the time of Developer’s ownership, the cost of which shall be deemed a Project
Cost, subjcct to the applicable limitations set forth in the Financing Plan; and

()  Notwithstanding any other provision of this Agrecment,
Devcloper shall have no obligation to perform any Environmental Remediation that is the
Navy's responsibitity under the Conveyance Agreement, the Federal Facility Site Remediation
Agreement, or applicable Law.

11.1.5 Except as se1 provided in Sgetion [ 1.1.4(b), Developer shall
perform such Environmentul Remediation as may be required 10 perform its obligations under
this DDA in accordance with the Schedule of Performance, the Infrastructure Plan, the Mousing
Plan, the Parks and Open Space Plan, the Sustainability Obligations, the Community Facilities
Obligations, the Transportation Plan Obligations and the Phasing Plan.

1116 The Authority releases Developer, its pariners, Affiliates and
owners, and the ofTicers, partners, agents, employees and members of each of them (cach, a
“Developer Party™), for any Losscs suffercd by the Authority relating to (i) the Navy's violation
of any Environmental Law or the Navy's failure 1o comply with a requirement of the
Conveyance Agreement or the Federal Facility Site Remediation Agreement, or (ii) any Release
of a Mazardous Substance, or any pollution, contamination or Hazardous Substance-relaied
nuisance on, under or from the Project Site, or any other physical condition on the Project Site, to
the extent the Release, pollution, contamination, nuisance or physical condition oceurred or
existed beforc the conveyance of such property 1o Developer; provided, however, that this
release does not extend to Losses caused by: (A) any Release of a Hazardous Substance to the
extent that it is caused, contributed 1o or exacerbated by a Developer Party or (B) breach of
obligations assumed by a Developer Party under any agreement (including this DDA) under
which the Developer Party assumes responsibility for any Environmental Remediation. The
Authority reserves its rights to enforce Developer’s obligations under this DDA and any and all
of the foregoing agreemenis and to take such additional actions as may be set forth in such .
agreements.
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The Authority acknowledges that it is familiar with Section 1542 of the California Civil
Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN 3Y HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.

The Authority waives and rclinquishes any right or benefie that it has or may have under
Section 1542 of the California Civil Code or any similar or successor provision of law pertaining

to the foregoing release.

11.2___Hazardous Substance Indemnification.

11.2.1 In addition to the Indemnifications sct forth in Scction 22,
Developer shall Indemnify the City Parties from and against any and alt Losses incurred by or
asserted against any City Party in connection with, arising out of, or in responsc 1o, or in any
manner relating 1o

(a) Devetoper's breach of any obligation under this DDA with
respect to Hazardous Substances:

(b) Developer's violation of any Environmental Luw on or
rclative to the Project Site;

(c) a City Party’s indemnification of the State under the Public
Trust Agreemont RExchange Agreement for the environmental condition of certein tund conveyed
to the State; provided that if this DDA is terminated for any reason, Developer’s Indemnification
under this clayse (¢) wilh respect to any real property for which Developer did not obtain a Sub-
Phase Approval shall terminate on the earlier of (i) the date that the Authority cnters into a new
disposition and devclopment agreement or similar agreemcnt with a developer that covers the
applicable reai property, and {ii) four (4) years foliowing the date of termination of this DDA
with respect to such real property;

(d)  any Relcasc or threatcned Releasc of a Hazardous
Substance, or any condition of pollution, contamination or Hazardous Substance-related nuisance
on, under or from real property at the Project Site (including any Public Property) to the extent
the Release, threatencd Release, condition, contamination or nuisance commenced or was
created during the period of Developer’s ownership of such real property or was caused,
tonltributed to, or exacerbated by Raveloper or others for whom Developer is responasible;
provided, that this glause (d) shall ot apply as to a City Party to the extent such violation,
Relcase, threaiened Release, condition, contamination or nuisance commenced or was created by
or caused, contributed to or exacerbated by a City Party.

In addition, notwithstanding the termination language in ¢lausg (¢) of the foregoing
sentence, Developer’s Indemnification under this S¢gtion 11.2.1 shall not terminate (x) with
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respect to the real property for which Developer obtained a Sub-Phase Approval or (y) to the
extent the indemnification obligation is covered under glauscs (a), (h), or (d) ol this Section
11.2.1. Subject to the foregoing, Developer's obligations under this Section §1,2.1 shall: (1)
apply regardless of the availability of insurance proceeds: and (2) survive the expiration or other’
terminution of this DDA and the Authority’s issuance of the Certificate of Completion for all of
the Infrastructure and Stormwater Management Controls related 10 such Lot,

However, if it is reasonable 10 nssert that u claim for Indemnification under this Sgction

11.2.1 is covered by a pollution liability insurance policy or the indemnification provisions of
*Section 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law 102-484),
pursuant 10 which the Authority and/or such City Party is an insured party or a potential
claimant, then the Authority shall reasonably cooperate with Developer in usserting a claim or
¢laims under such insurance policy or indemnity but without waiving any of its rights under this
Sgction_11.2.1. Developer specifically acknowledges and ngrees that it has an immediatc and
independent obligation (o defend the City Parties from any ¢laim thuat may reasonably fall or is
othcrwise determined to fail within the indemnification provision of this Section 11,21, even il
the atlegations arc or may be groundless, false or fraudulent. Developer's obligation to defend
under this Section 11,21 shall arisc at the time such claim is 1endered to Developer and shall
continue ¢ all times thereafier. Nowwithstanding the foregoing, i'a City Party is a nomed
insured on a pollution liability insurance policy obtained by the Developer, such City Party will
not seek indemnification from Devcloper under this Scetion 11.2.1 unless it has asserted and
diligently pursued a claim for insurance under such policy and until any limits from the policy
arc exhausted, on condition that (i) Developer pdys eny sclf-insured retention amount required
under the policy, and (ii) nothing in this sentence requires any City Party to pursue a ¢claim for
insurance through litigation prior to seeking indemnification from Devcloper.

11.2,2 in addition to the Indemnifications sct forth in Sgetion 22, Venical
Developers shall each Indemnify the City Parties from and against any and all Losses incurred
by or assericd against any City Party in connection with, arising out of| in response to, or in any
manncr relating to (i) such Vertical Developer’s violation of any Environmental Law on or
relative to the Project Site or (ii) any Release or threatened Release of a Hazardous Substance, or
any condition of pollution, contamination or Hnzardous Substance-related nuisance on, under or
from real property at the Project Site (including any Public Property) to the extent the Relcase,
threaiened Release, condition, contarinalion or nuisance occurred during ihe period of such
Vertical Devcloper's ownership thercof or was caused, contribuied to, or exacerbated by such
Ventical Developer or others for whom such Vertical Developer is responsible, except, as 1o a
City Parly, to the extent such viclation, Release, threatened Release, condition, contamination or
nuisance was caused, contributcd to or exacerbated by a City Party. A Vertical Developer’s
obligations under this Section 11.2.2 shall (1) apply regardless of the availability of insurance
proceeds and (2) survive the expiration or lermination of this DDA and the Authority’s issuance
of the Cenificate of Completion for all of the Vertical Improvements for such Vertical
Devcloper. However, if il is reasonabie to assert that a claim for Indemnification under this
Section 11,2.2 is covered by a pollution liability insurance policy or the indemnification
provisions of Scction 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law
102-484), under which the Authority and/or such other City Party is an insured party or a
potential claimant, then the Authority shall reasonably cooperate with Vertical Developer in
asscrting a claim or claims under such insurance policy but without waiving any of its rights
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under this Section 11.2.2. Cach Vertical Developer shall specifically acknowledge and agree that
it has an immediate and indepencdent obligation to defend the City Parties from any claim that
may rcasonably fall or is othcrwise determined to fall within the indemnification provision of
this Section 11.2.2, even if allegations arc or may be groundless, falsc or fraudulent. A Vertical
Devcloper’s obligation to defend shall arise at the time such claim is tendercd to such Vertica)
Developer and shall continuc at a1} times thereafier. Notwithstanding the foregoing, ifa City
Party is o named insured on a pollution liability insurance policy, such City Party will not seek
indemnification from Vertical Devcloper under this Sgction |1.2.2 unless it has asserted and
diligently pursucd a claim [or insurance under such policy and uniil any limits from the policy
are cxhausted, on condition that (i) Vertical Developer pays any self-insured relention amount
required under the policy, and (ii) nothing in this scnience requires any City Party to pursuc g
claim for insurance through litigation prior to sceking indemnilication from Vertical Devcloper.

11.2.3 The term “Hazardous Substance’ mcans any material, waste,
chemical, compound, substance, mixture, or byproduct that is identified, defined, designated,
listed, restricted or otherwisa regulated under Environmental Laws as a “hazardous constituent”,
“hazardous substance”, “*hazardous waste constiluent”, “infectious wasic™, “medical waste”,
“bichazardous waste”, “exiremely hazardous waste”, “poliutant”™, “toxic pollutani”, or
“‘contaminant™, or any other designation intended Lo classily substances by reason of properties
that are delelerious 1o the environment, natural resources, wildlife or human health or safety,
including, without limitstion, ignitability, infectiousness, corrosivengss, radioactivity,
carcinogenicity, toxicity and reproductive toxicity, Hazardous Substance includes, without
limitation, any torm of natural gas, petroleum products or any fraction thereof, asbestos,
ashestos-conlaining materials, polychlorinated biphenyls ("IFCBs™™), PCR-containing materials,
and any substance that, duc to its characteristics or interaction with one or more other materials,
wastes, chemicals, compounds, substanees, mixtures or byproducts, damages or threatens 1o
damage the environment, natural resources, wildlife or human health or safcly.

11.2.4 The term “Environmental Laws” includes all applicable present
and future federal, Statc and Jocal laws, statutes, rulcs, regulations, ordinances, standurds,
directives, and conditions of approvat, all administrative or judicial orders or decrees and all
permits, license approvals or other entitlements, or rules of common law pertaining to Hazardous
Substanccs, the protection of the environment, natural resources, wildlife, human health or
salety, or employee safely or community right-to-know requirements related to the work being
performed under this DDA or a Vertical DDA,

11.2.5 The term “Release™ means any accidental or intentional spilling,
lcaking, pumping, pouring, emitting, emptying, discharging, injecting, cscaping, leaching,
dumping, or disposing into the air, soil gas, land, surface water, groundwalter or environment
(including the abandoniment or discarding of barrels, containers, and ather closed receptacics
containing any Hazardous Substance). The term includes a threatened “Release” bul does not
include any pussive migration of a Hazardous Substance through the air, soil gas, land, surfice
water or ground wuler afler the Hozardous Substance has been previously spilled, leaked,
pumped, pourcd, emitted, discharged, injected, escaped, leached, dumped or disposed into-the
air, soil, gas, land, surface walcr or groundwater,
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11,3 Environmental Insurangg. The Parties shall obtain, at Developer's sole
cost, pollution legal liability insurance as specified in the Insurance Requirements, except to the
extent insurance meeting such specifications cannot be obtained for a commercially reasonable
premium, in which case the fatlure (o obtain such pollution lcgal liability insurance shall not be
an Event of Default hereunder, but shall be considered an cvent of Foree Majeure. The
Authority and Developer each will use commercially reasonable efforts to obtain the
environmental insurance policy procceds when applicable, and will recasonably cooperate with
cach other in connection with pursuing elzims under the policies.

11,4 Damage and Destruction, From and afler the Effective Date, Developer
shall assume all risk of damage to or destruction of real property to be conveyed to Developer
under this DDA, subject to the terms of this Scetion 1 L4, Since Developer plans to develop the
Project Sitc, any existing improvements thut are not required by a Major Phase Approval to
remain do not have significant valuc for Developer, and therefore damage to or destrucyion of
such improvements will not affect the Partics” rights and obligations under this DDA, which will
continuc in full force and cfTect without any modification cxcept as set (orth below. 1f permitted
by applicable law, the Authority shall assign to Developer a1 ¢lose of Escrow any and all
unexpended insurance proceeds and any uncollecied claims and rights under insurance policics
covering such dumage or destruction, ifany, But, if solely as a result of an carthquake, flood,
other act of God or other casualty event outside of Developer's reasonable control occurring after
the Effective Date but before close of Escrow for the real property in a Sub-Phase, the estimated
cost la construct the Infrastructure and Stormwater Management Controls for the Sub-Phase, net
of any available insurance proceeds, exceeds Developer's then current construction cost
estimates (without reference to the damage or destruction) by more than twenty percent (20%),
Developer shall have the right, as its solc remedy, 1o terminate this DDA as Lo the Sub-Phase in
question by notice 1o the Authority; provided, however, that prior to termination, Developer may
deliver a Requested Change Notice (o the Authotity in accordance with Sgglion 3.8 2. In
addition, if an carthquake or other cvent referenced above occurs, Developer will arrange with
commercially reasonable prompiness, in light of the circumsiances, to have an updated
construction cost cstimate for the !nfrastructure and Stormwater Management Controls for such
Sub-Phase. and applicabte Major Phase, prepared by a construction cost estimalor Approved by
the Authority Director. The updated construction cost estimate will reflect any additional costs
caused by the earthquake or other event referenced above, and the estimator shall be instructed to
dcliver copies of its estimate 10 Developer and the Authority, cach of whom will confirm receipt
by notice 10 the other. 1fthe updated construction cost estimate exceeds Developer's most recent
prior construction cost cstimate by nt least the pereentage specificd above, then Developer may

"tcrminate this DDA for the real property in question by notice to the Authority within one
hundred twenty (120) days alter receipt of the updaled estimate, 1f the updaled estimate does not
excecd the prior construction cost estimate by such percentage, Devefoper docs not elect to
terminate, or Developer fails to respond within such one hundred twenty (120) day period, the
Panies’ rights and obligations under this DDA will not be affected and this DDA shall continue
in full force and effect without regard to such damage or destruction, provided, that Developer
and the Authority shall reasonably revise the Schedule of Performance to reflect any additional
time Developer may need 1o make adjustments to the Infrastructure and Stormwater
Management Controls or other plans for the applicable property. The Authority will have no
cbhigation to repair any improvements on the Project Site or have any liability for their damage
or destruction, however caused. '
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{1.5 _ Proportignality. I Developer’s proposed termination of a Sub-Phase
under Section 1 1.4 would result in a violation of the proportionality principle sct forth in Section
1.7, as reasonably determined by the Authority Director, then the Authority Dircglor shall so
notifly Developer and the Partics shall negotiate in good faith for a proposcd resolution that
maintains the benefit of the bargain for both Panics. The period of such pood faith nepotiations
shall be Administrative Delay. 1fthe Parties are unable to reach agreement within one hundred
twenty (120) days after Developer's receipt of the Authority's notice, then either Developer or
the Authority may submit the matier to arbitration under Section 15.2.

11,6 Deed Restrictions. The Partics anticipate that the environmental remedics
sclected by 1the Navy in Final Records of Decision for certain real property in the Project Site
will require the imposition of land use and activily restrictions on such property. Such land use
restrictions will be contained in quitelaim decds from the Navy for such property or in other
enforceable restrictions imposed on such property.

12 cnts o Do tnts. 'The Authority shali not approve,
rccommend, or forward 1o the Board of Supervisors or any City Agency or Governmental Entity
for approval any termination of or amendment, supplement, or addition to any component of the
‘Transaction Documents or Development Requirements (an “Amendment Action”) unless

consistent with this Section 12.

12,1 Before Issuance of the Last Certificate of Completion. Before issuance of
the last Centificate of Completion for the Project (including all Horizomal and Vertica!
Improvements contemplated under this DDA as of the Reference Date or Approved by the
Authority at any time thereaficr), the Authority may only take an Amendment Action without
Developer's Consent if such Amendment Action would be permiited under the Devclopment
Agreement.

122 _ Following Issuance of'the Lasj Cenificate of Completion. Following
issuance of the last Centificate of Completion for the Project (including all improvements
contemplated under this DDA as of the Reference Date or at any time thercailer) within the
Project Site, the Authorily may take an Amendment Action without Develaper's Consent if the
Amendment Action would be permiited under the Development Agreement. The provisions of
this Section 12.2 shall survive the termination of this DDA,

| Pri 1i i i ing

imbu . To the extent that the Authority has any
outstanding obligations to Developer under the Financing Plan or any Acquisition and
Reimbursement Agreement, the Authority may nol without Developer’s Consent lake an
"Amendment Action that would adversely afTect in any materia! respect (i) the continuing rights
and obligations of Developer under this DDA, (if) the Authority’s ability to saiisfy its abligations
to Developer under this DDA (including, but not limited to, the Financing Plan and any
Acquisition and Reimbursement Agreement) or (iif) the amount or timing of any paymenis due
to Developer from the Funding Sources under this DDA (including the Financing Plan and any
Acquisition and Reimbursement Agreement) unless such Amendment Aclion would be permitted
undor the Development Agreement,
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J24  Developer’s Consenl. As used in this Article 12, “Developer’s Consent”™

‘meuns the prior written consent of Treasure [sland Community Development, L1.C, acting as
Master Developer, except to the extent that the right 1o provide such consenl (i) has been
Transferred under Scction 21.3, in which case Developer's Consent shall mean the prior written
consent of the applicable Transferee, or (ii) has been pledged to o Morgagee, in which case
Developer's Consent shall also mean the prior written consent of the Mortgagec to the extent the
Mortgage documentation so requires or {iii) has been granted to a Vertical Developer under a
Ventical DDA/LDDA, in which case Developer's Consent shall mean the prior writien consent of
the applicable Vertical Developer; provided, that Developer’s Consent shall only apply to a Party
if that Party is alfected by the proposcd Amendment Action. Any Person entitled to give
PReveloper’s Consent shall have the right 1o grant or deny such consent in its sole discretion.
Developer's Consent shall not be required of a Person that is then in Material Breach or has

committed an Event of Default uniess and until the Maierial Breach or Event of Delault has been
cured.

12,5 Wotice Reearding Amendment Agtion. At least fiteen (15) Business Days
before proposing or taking any Amendment Action, the Authority shall provide notice of such
Amendment Action to Developer and cach Vertical Developer, including the text of any such
Amendment Action.

mpliance w jes: P
131 Compliynce with Plans gpd Obligations. Developer and the Authority

shall cach at all times comply with the applicable provisions of the following Plans and
Obligations, which are atlached herelo and incorporated herein by this reference:

13.1.1 the Financing Pian

13.1.2 the Housing Plan;

13.1.3 those provisions of the Community Pacilities Plan sct forth in
Exhibit E attached hereto (the "Community Facilitics Obligations™);

13.1.4 the Parks and Open Space Plan (including the provisions of the
Iabitat Management Plan incorporated therein);

13.1.5 the provisions of the Trankpormlion Plan sct forth in Exhibit N
attached hereto {the “Transportation Plan Obligations™);

13.1.6 the Infrastructure Plan; and

13.1.7 thosc provisions of the Sustainability Plan set forth in Exhibit O
attached hereto (the “Sustainability Obligations™).

13.1.8 Jobs and Eoval Opportunity Program. Developer, the Authority
and, to the exient required in its Vertical DDA/LDDA, each Vertical Developer, shall at all times

comply with the Treasurc Island Jobs and Equal Opportunity Program attached hereto as Exhibit
P (the "Jobs EQOP"),
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13,2 Relocation Plans. The Authority shall consult with the Developer
regarding, and the Authotity and Developer shall cooperate in effecting, any relocations required
pursuani o the Transition Requirements in an efficient manner and in accordance with relocation
plans prepared by Developer and Approved by the Authority, including but not limited 10 the
Transition Housing Rules and Regulations. Notwithstanding the forcgoing, any and all
relocation obligations shail be performed and satisfied in uccordance with applicable faw. -

idigs. Developer shall pay to Authority the following
subsidies (collectively, the “Subsidics™):

13.3.1 Open Space Annyal Subsidy: Developer shall pay to the Authority
a subsidy for the costs of operating and maintaining Improvements constructed pursuant 1o the
Parks and Open Space Plan in accordance with Section 2.7 of the Financing Plan.

13.3.2 Transportation Subsidics:.

()  Developer shall pay to the Authority a subsidy for the costs
of the operation of transit facilities as provided for in the Transportation Plan in accordance with
this Section (the “Annual Transportation Subsidy”). Developer shall pay the Annual
Transporiation Subsidy in annual installments (cach, an “Annual ‘Transportation Subsidy
Payment™) commencing on Jung 30 of the year that operation of the lirst new on-island shuttle,
AC Transit bus or ferry begins service to or within the Project Site and cach ycar thereafter (each
a “Transportation Subsidy Payment Date™), provided, however, that for the first year only, the
Annual Transportation Subsidy Payment shall be paid within thirty (30} days aftcr the first new

on-island shuttle. AC Transit bus or ferry begins service if service commences ufter June 30 of
that ycar.

{b)  Starting with the Reference Date, Authorily shall be
credited with a non-cash *“Transportation Subsidy Account” balance of Thirty Million Doilars
($30,000,000). The amount of each Annual ‘Transportation Subsidy Payment shall be the lesser
of (i} the emount of subsidy nceded for transit facility operations as shown in the annual budget
adopted by the Treasure Island Transportation Management Ageney ("TITMA"), and (ii) an
“Annuat Transportation Subsidy Maximum Amount” of Four Miltion Dollars
{$4,000,000.00). 1fthe Annual Transportation Subsidy Paryment in any year is less than the
Annual Transportation Subsidy Maximum Amount, then the unused amount shall be applicd to
the Annual Transportation Subsidy Maximum Amount for the subsequent year, and such amount
shall become the new Transportation Subsidy Maximum Amount for that year.

(©)  The Annual Transportation Subsidy Payment shall reduce
the Transportation Subsidy Account balance by a corresponding amount, At the end of each
Authority Fiscal Ycar, commencing at the end of the Authority Fiscal Year in which the
Reference Date occurs, the Transportation Subsidy Account balance remaining after the Annual
‘Fransportation Subsidy Payment has been made shall be credited with intercst based on the
inerease in the Index over the prior twelve month period (except that the first interest credit shall
be based on the period from the Reference Date 10 the end of the Authority Fiscal Year in which
the Reference Date occurs). Developer’s obligation to pay the Annual Transportation Subsidy
sha!l cease when the Transportation Subsidy Account balance has been exhausted. Developer
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shall have no obligation 10 increase the available balunce in the Transportation Subsidy Account
al any time afler the account is first established.

{d) if upon Complction of Ihe southern breakwater, as
described in the Infrastructure Plan, there remains an unused balance in the Transponation

Subsidy Account, Developer, upon Authority's written request, shall pay il unused amounts to
Authority.

_ (¢)  Authority shall assign all Transportation Subsidy Payments
10 TITMA to the extent required, provided, however, that in all events such funds shall be
restricted to use for operating transit and maintaining transportation facilities in accordance with
TIIMA’s poverning documents and approved budget. Commencing in the ycar prior to the tirst
year in which the Transportation Subsidy Payment occurs and each year thereafler, Authority
shall meet and confer with Developer and the TITMA to rcview a preliminary budget and transit
service plan anticipmed for the upcoming year. This meet and confer process shall be
coordinated wilh the TITMA's budgeting process and any consultations by TITMA with the
Water Emergency Transit Agency, AC Transit, or other transit providers., Developer shall have
the right to comment on the preliminary budget and service plan, and propose revisions
reasonably designed to achicve cost savings, efficicncics or better transportation operations.
Authority shall cooperate with Developer and the TITMA in good faith to implement such
rcasonable revisions proposed hy Developer, other thun as a result of the accrual of interest
earnings set forth herein.

(f}  Transportation Cupital Contributions Subsidy: Developer
shail pay Authority & “Transportation Capital Contributions Subsidy” in accordance wilh this
Section. Starting on the Reference Date, Authority shall be crodited with a non-cash
“Transportation Capita} Cantribution Account™ balance of One Miltion Eight Hundred
Thousand Dollars ($1,800,000), adjusted annually at the end of each Authority Fiscal Year by
the increase in the Index over the prior twelvé month period (except that the first interest credit
shall be based on the period from the Reference Date to the end of the Authority Fiscal Year in
which the Reference Date occurs). Upon request by the SFMTA when required to pay for the
purchase of a Muni bus necessary to serve the Project, Developer shall pay SFMTA the lesser of
(i) 20% of the sost of the SFMTA bus, or (ii) Three Hundred Thousand Dollars ($300,000)
adjusted by the percentage increase, if any, between the Index published in the month prior (0 the
Reference Date and the Index published for the month prior to the applicable payment (or if no
Index is published for the applicable month, the index for the closest preceding month for which
the Index is published). Each SFMTA bhus payment shall reduce the Transportation Capital
Contribution Account balance. 1f at the time SFMTA purchases is sixth bus, there remains an
unused balance in the Transportation Capital Contribution Account, Developer upon Authority's
written request, shall pay ali unused amounts to SFMTA.,

(8)  Additiorial Transportation Subsidy. Notwithstanding
ariything in this Agreement 1o the contrary, afier the first certificate of occupancy (whether
temporary or {inal) has been issued for the 4,000th dwelling unit on the Project Site, the
Authority and the San Francisco County Transportation Authority ("SFCTA") shall have the
right in accordance with the process described in this Section 13.3.2(g) to require further
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commitments from Developer 1o reduce automobile car trips during the peak hour and improve
transit usage. ~

H Within one year afler the issuance of the cenificate
of occupancy for the 4000th dwelling unit on the Project Site, the Authority shall (x) prepare, at
Developer's cost, a report that analyzes the travel behuvior of island residents, (y) hold a4 duly
noticed public meeting of the Authority's Board of Dircctors on the report, and (z) make a
recommendation (o the SFCTA regarding the need to implement additional transportation

demand management programs 1o reduce automobile car trips during the peak hour and improve
transit usage.

(i) In the event that the report shows the residential
transit mode share, measured as a percentage of residential transit trips out of the total residential
off-Island person-trips, during the weekday moming and evening peak hour is 50% or less, then,
within ninety (90) days of the report and the Authority's recommendation to the Clerk of the
SFCTA, the SFCTA may require that the Developer pay 10 TITMA an additional transportation
subsidy (the "Additional Transportation Subsidy”) in the total amount of $5 million, in five
(5) consccutive annual installments of' $1 million each. The annual instaliments of the
- Additional Transportation Subsidy shall commence on Junc 30 of the ycar that the SFCTA
requires the Additional Transportation Subsidy, provided that for the first year only, the annual
Additionz| Transponation Subsidy payment shall be paid within thirty (30) days of the SFCTA'S
demand. The Additional Transportation Subsidy shall accruc interest in the same manner as
provided in this Section 13.3.2 with respect to the Annual Transportation Subsidy.

13.3.3 Community Facilities Subsidy:

{a)  As part of each Major Phase Application and Approval, the
Dcveloper and the Authority shall meet and confer to determine which Community Facility
Obligations (as set forth in Exhibit F) will be met within that Major Phase and related Sub-
Phascs with the final determination to be made by the Authority as pant of the Major Phase
Approval. The Authority and the Developer will meet and confer to discuss whether the physical
space for the applicable community facility will be developed by Developer in connection with
its development of an identificd Sub-Phase or if Developer will pay a subsidy to the Authority
for the Authority 10 previde such space within the identified Sub-Phase (in either case, the
“Community Facilitics Subsidy"), with the final determination to be made by the Authority as
part of the Major Phase Approval.,

(b)  Ifthe Mujor Phase Approval provides thut Developer will
develop the community facility, then in connrection with the Sub-Phase Application that contains
the applicable community facility, Developer shall submit to Authority for its review and
Approval a budget and program description detailing the use of the funds for the applicable
community facility and the proposed size of the community facility. 1f Developer is to pay the
Community Facilities Subsidy to Authority, then in conncetion with the Sub-Phase Approval that
contains the applicable community facility, Authority shall submit 10 Developer for its review
and Approval a budget and program description detailing the use of the funds for the applicable
community facility. It shall be rcasonable for the applicable reviewing Party to withhold its
Approval if the proposed community facility is inconsisten! with the Community Fagility

54



Obligation, il the amounts requested are budgeted for programming and/or operations, as
opposed to capital expenditures, or if the proposed budget amount would cxceed the Major Phase
Community Facilitics Maximum Armount (as described in the following paragraph).

(c)  Starting with the Reference Date, Authority shall be
credited with a non-cash Community Facilitics account balance of T'welve Million Dollars
($12,000,000), which includes a Two Million Five Hundred Thousand Dellars ($2,500,000)
subsidy for the child-care facility described in the Community Facilities Obligations, If the
Major Phasc Approval requires Developer to develop the community facility, Developer shall
develop the community facility as parl of the applicable Sub-Phase. If the Major Phase Approval
requires Developer 10 pay the Communitly Facilities Subsidy to Authority, it shall do so within
thirty (30) days after Authority’s request made at any time afler Commencement of the
applicable Sub-Phase. In either case, the maximum amount of the applicable Community
Facilities Subsidy that Developer is obligated to pay (i.e. cither the maximum amount to be
cxpended by Developet on all hard and sofl costs for its development of the Community Facility
or the maximum amount to be paid to Authority if Authority is to construct the Community
Facility) shall be the lesser of (i) the amount of subsidy Approved by Parties us part of the Sub-
Phase Application, and (i1) a “Major Phuse Community Facllities Maximum Amount” of
Two Million Three Hundred Seventy Five Thousand Dollars ($2,375,000.00), excluding the
amount lor the child-carc facility. Ifthe Community Facilities Subsidy in any Major Phase is
less than the Major Phasec Community Facilities Maximum Amount for that Major Phase, then
the unused amount shall be applied to the Major Phase Community Facilities Maximum Amount
for the next Major Phase for which an Application is submitted Lo the Authority, and such

amount shall become the new Major Phass Community Facilitics Maximum Amount for that
Major Phase,

{d)  Each Community Facilities Subsidy payment (i.c., the
amount cither paid by Developer 1o Authority, or the actual amount cxpended by Devcloper for
reusonable and customary hard and soft costs for construction of the applicable Community
Facility as evidenced by invoices, proofs of payment and other reasonably satisfactory evidence
submiticd 10 Authority of total hard and soft costs incurred by Developsr upon Completion of the
applicable community facility) shall reduce the Community Facilities account balance by the
corresponding amount. Each ycar, the Community Facilities account balance remaining after a
Community Facilities Subsidy payment has been made shall be credited with interest based on
the increase in the Index over the prior twelve month period (except that the first interest credit
shall be based on the period from the Reference Daie to the end of the Authority Fiscal Year in
which the Refercnce Date occurs), Developer's obligation to pay the Community Facilities
Subsidy shall cease when the Community Facilities account balance has been exhausted.
Developer shall have no obligation to increase the available balance in the Community Facilitics
account at any time after the account is first established, other than as a result of the accrual of
interest as set forth herein,

()  If, upon Approval of the Major Phase Application of Major
Phase 4, there remains a balance in the Community Facllities aecount, Developer, upon

Authority’s written request, shall pay an amount equal to the unused balance to Authority for
uses consistent with the Community Facilities Plan,
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13.34 Developer Housing Subsidy. Developer shall pay to the
Authority a subsidy for the development of Authority Housing Units on the Authority Housing
Lots and the imiplementation of the Transition Housing Rules and Regulations (the “Developer
Housing Subsidy™). The Developer Housing Subsidy shall be paid over time as set forth in the
Housing Plan, and shail cqual the 1otal number of Market Rate Units allowed to be constructed
on cach Markct Rate Lot as set forth in the Vertical DDA for such Lot multiplied by Seventeen
Thousand Five Hundred Dollars ($17,500), subject 10 the minimum and maximum requirements
set forth in Scction 6.1(b) of the Housing Plan. In addition, Developer shall pay to the Authority
the Houging Cosis payment described in Scetion 3.6 ol the Financing Plan.

t3.3.5 School Improvement Payment:

(8)  Devcloper shall pay to the Authority a Five Million Dollar
($5,000,000) subsidy to be used only for the refurbishment of school facilitics on Treasure Island
(the “School Subsidy™). Commencing on the Reference Date, Authority shall be credited with a
non-cash School Subsidy account balance of Five Million Dollars ($5.000,000). At the end of
each Awthority Fiscal Year, commencing at the ond of the Authority Fiscal Year in which the
Reference Date oceurs, the Schoo! Subsidy account balance shall be credited with interest bascd
on the percentage increase in the Index over the prior twelve (12) months (except that the first
intercst credit shall be based on the period from the Reference Date 10 the end of the Authority
Fiscal Year in which the Reference Date accurs). Developer shall have no obligation to replace
the available balance in the School Subsidy account al any time afler the account is first
established, other than as a result of the accrual of interest as sct forth herein.

(b}  The School Subsidy shall be payable to Authority for use
by the San Francisco Unified School District (*“SFUSD™) or the Authority (through a qualified
school of its choosing), if SFUSD or the Authority (through a qualified schoo! of its choosing)
undortakes the refurbishment of the existing school on Treasure Islund for use us o K-5 or K-8
school by obtaining a building permit and commencing work. Notwithstanding the foregoing, if
SFUSD or the Authority has not obtained a building permit and commenced wark on the school
prior 1o issuance of a building permit for the 2,500th Residential Unit, then at any time thereafter
prior to SFUSD or the Authority obtaining a building permit to commence refurbishment work
of the existing school facilities for a K-5 or K-8 school, Developer shall be entitled to identify a
qualified school operator subject 1o the Authority's Approval to enter into an .LDDA and a
Ground Lcasc with the Authority for the refurbishment of the existing school facilities as a K-5
or K-8 school, or at such other location on the Project Site as Approved by the Authority. Such
Ground Lease shall be at no rent and on such other terms as are mutually agreed-upan by the
parties, and the School Subsidy shall be applied to the refurbishment of the existing scheol by
the appliceble school operator for use as a K-5 or K-8 school.

13.3.6 Ramps/Yiaduct Subsidy. Developer shall pay a subsidy to the

Au\homy for reimbursement for the costs of construction of ramps and viaduct improvements on
Yerba Buena lsland (the "Ramps Subsidy"). The Ramps Subsidy shall be equal the "T1DA
Reimbursement Obligation" due from the Authority 1o the SFCTA in accordance with Section 4
of the Memorandum of Agreement for Project Management and Oversight, Engineering and
Environmental Services for the Yerba Buena Improvements Project dated July 1, 2008, as
amended (the "SFCTA MOA"). The Ramps Subsidy shall be payable to the Authority (or at the
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Authority's request, dircetly to the SFCTA) as a City Cost, in accordance with Section 19.8
hercof, and the amounts and the due dates for payment of the Ramps Subsidy shall be consistent
with the TIDA Reimbursement Obligation under Seclion 4 of the SFCTA MOA, as amended.

13.3.7 Fill Puyment: Developer shall have the right to use dirt from the
fill stockpile located on a portion of the Project Site that is the subject of the agreement between
Authority and D.A. McCosker Construction Co., datcd June 8, 2010 (the "*Soit Stockpile"), from
time to time during construction of’ lnl‘rastruclure and Stormwater Managemcent Controls,
Developer’s usc of the fill shall be pursuant to a Permit to Enter. Developer shall pay Authority
for the use of the fill at the rate of Three Dollars and Fifty Cents ($3.50) per cubic yard as such
fill is removed from the Scil Stockpile in accordance with the Permit to Enter. [Fany Fll remains’
in the Soil Stockpile after December 31, 2015, Developer shall pay Authority a (il remaoval
subsidy bascd on the remaining amount of fill times $3.50 per cubie yard, in three (3) cqual
annual instaliments commencing on February [, 2016, up to 1 maximum amount of Gne Million
Dollars ($1,000,000).

13.3.8 TIHDLJob Broker Program Subsidy. Developer shali pay the
TIHDI Job Broker Program Subsidy to fund the TIHDI Job Broker pragram in accordance with
the terms of Section 9 of the Jobs EOP.

14, [Rﬁgwgﬂ[.
15, Resolutinn of Certain Disputes.
i atiers = i 5

i5.1.1 Euch of the following is an “Arbitration Matter” following notice
from onc Party to another Party that a dispute exists as to such matter: (i) disapproval by the
Authority of Construction Documents for Infrastructure and Stormwater Management Controls,
but not the fuilure of the Authority 10 grant a Certificate of Complction (and any consent
necessary from the Department of Fublic Works or any other City Agency shall not be governed
by this DIDAY; (ii) the Pantics® failure to rcach agreement under Section 11,5 [Proportionality];
(iil) the failure of the Authority Director to Approve a Vertical DDA or Vertical LDDA; (iv)
disputes under Articles 17 [Sale of Lots|, Anlicie 24 [Excusable Delay]; (v) the sufficiency of
Adecquate Security provided under Article 26, but not any disputes rogarding the right 1o coll or
act upon Adcquatc Security or the failure of an obligor of Adequate Sccurity to perform its
obligations under the Adequate Sccurity; (vi) disputes related to the Work Program and Redesign
Budget described in Section 6.2.5; and (vii) disputes under provisions sct forth in Exhibits to this
DDA that call or or permit arbitration and do specify a specific arbitrution process.

15.1.2 Each of the lollowing is an “Expedited Arbitration Matter”
following notice from on Party to another Party that a dispute cxists as to such matter: (i) Major
Phase Decisions; (ii) proposcd amendments Lo appraisal instructions (pursuant to Section 17.4.2);
(iii) proposed additions or subtractions to the Qualified Appraiser Pool (pursuant to Segtion

17.4.1); or (iv) proposed additions or subtractions to the Pre-Approved Arbiters List (pursuant to
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15.1.3 Any other provision of this Agrcement nolwnhsmndmg, ("
Hpcdncd Arbitration Matters shall be resolved by binding arbitration in accordance with the
expedited dispute resolution procedure set forth in Section 15.3.2, (ii) Arbitration Maners shall
be resolved by non-binding arbitration in accordance with the non-binding arbitration procedurcs
set forth in Section 13.3.3, and (iii) such other disputes under this Agrecment shall be resolved
either by non-binding arbitration in accordance with the non-binding arbitration procedurcs set
forth in Sgclion 15,33 if the Partics mutually agree, or barring such mutual agreement as fo a
particular other dispute, in accordance with this Agreement and all applicable laws,

| Faith M d Confer

15.2.1 With respect to any dispute regarding un Arbitration Matter or an
Expedited Arbitration Maticr, the Partics shall make a good faith effort to resolve the dispute
prior to submitting the dispute to arbitration. Within five (5) Business Days afler a request 10
confer regarding an identified mattcr, representatives of the Parties who, il permissible, are
vested with decision-making authotity shall meet 1o resolve the dispute, 17 the Parties are unable
to resolve the dispute at the mecting (or such longer time as each Parly may agree cach in its sole
discrction), the matter shall immediately be submitted to the expedited dispute resolution process
set forth in Section 13,32 for Expedited Arbitration Matlers and the general dispute resolution
process set forth in Section 15,3.3 for Arbitration Matiers.

15.2.2 With respect to any other dispute arising hercundcr this DDA, the
Parties shall make a good faith effort 1o resoive the dispute in the most expeditious manner
possible. Within five (5) Busincss Days aficr receipt of the notice of dispute, representatives of
the affected Parties shall meet 1o resolve the dispute. Ifthe Parties are unable to resolve the
disputc in good faith within ten (10) Busincss days afler receipt of the notice of dispute, the
Parties shall either agree within fen (10) Business Duys afler receipt of the notice of dispute to
proceed with the non-binding arbitration procedures set forth in Scetion 15.3.3, or barring such
agreement, cither Party may proceed unilaterally as permitted by this Agreement or by law.
Notwithstanding the foregoing, if Developer or the Authority Dircctor (but not the Authority
Board) fails to Approve a matter as to which it is required by this DDA to be reasonable, the
Party who requested the Approval shall have the right to submit the matter of whether the failure
to Approve was reasonable to the arbitration procedures set forth in Seetion 15,3.3.

15.3  Dispute Resolution Procedures.

15.3.1 Arbiters. The arbitrator (*Arhiter"™) of Arbitration Matters and
Expedited Arbitration Matters will be sclected by murtual agreement of the parties 1o be
determined no later than thirty (30) days prior to the Initial Closing under the Conveyance
Agreemcent from a list of pre-approved Arbiters antached hereto as Exhibit Q (the “Pre-
Appraved Arbiters List™), The Arbiter will hear all disputes under this Agreement unless the
Arbiter is not available to meet the lime schedule set forth herein, in which cagse the Parties may
agree to dircct the dispute to anather Arbiter on the Pre-Approved Arbiters List. If none of the
Arbiters listed is able or willing to serve, the parties shall mutually agree on the selection of an
Arbiter to serve for the purposes of this dispute. ‘The Arbiter appointed must meet the Arbiters’
Qualifications. The “Arbhiter*s Qualifications” shall be defined as at least ten (10) years
experience in a real property professional capacity, such as a real estate appraiser, broker, real
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cstate economist, or attorney, in the Bay Arca. The Partics shall revicw the Pre-Approved
Arbiters List on an annual basis, determine the continued availability and willingness to serve of
ench Arbiter, and way at that time or from time (o time, scck 10 add or subliract arbiters from the
Pre-Approved Arbiter List, by notice in writing 1o the other Parly. Any such notice will be
accompanicd by supponing documentation of the new proposed Arbiter's qualifications or with
the reasons for secking Lo remave an Arbiter (rom the Pre-Approved Arbiters List, as applicable.
~ The other Party shall have fifleen (15) Business Days to respond in writing 10 such request, and
failure 1o respond shall be deemed consent so long as the notice shall include a statement
providing that the failure to respond in such fifteen (15) Dusiness Day period shall be deemed
consent. I 1he other Parly objects, the Parties shall confer pursuant to Seglion 15.2.2 and
thereafter such disputes (if still unresolved alter conferring) shall be referred to arhitration
pursuant to Scction 15,3 2. Notwithstanding the foregoing, if based upon the annual review or at
any time during the Term, the Parties become aware that an Arbiter has become unavailable to
serve in any prospective Arbitration or has expressed an unwillingness to continue to scrve, the
Parties shali replace that Arbiter with & new Arbiler mutually agreed-upon by the Parties,

15.3.2 Expsdited Dispute Resolution Procedure, The Party(ies) disputing
any Expedited Arbitration Matter shall, within filteen (15) Business Days afler submiital of the
dispule o arbitration, submit a brief with alt supporting evidence 1o the Arbiter with copies 1o all
Parties. Evidence may include, but is not limited to, expert or consultant apinions, any form of
graphic evidence, including photos, maps or graphs and any other evidence the Partics may
choose to submit in their discretion to assist the Arbiter in resolving the dispute. In either case,
any intcrested Party may submit an additional briel within five (5) Business Days after
distribution of the initial brief, The Arbiter therealler shail hold a telephonic hearing and issue 4
decision in the maticr promptly, but in any cvent within twenty-five (25) Business Days after the
initiation of the arbiteation, unless the Arbiter determines that fusther briefing is necessary, in
which case the additional bricf{s) addressing only those items or issues identificd by the Arbiter
shall be submitted to the Arbiter (with copies to all Parties) within ten (10} Business Days afler
the Arbiler's request, and therenfter the Arbiter shall hold & tclephonic hearing and issuc a
decision promptly but in any event within ten (10) Business Days after submission of such
additional bricfs, and no later than forty-five (45) Busincss Days after the initiation of the
arbitration., The decision of the Arbiter will be final, binding on the Panies and non-appealablc.

15.3.3 Non-Bindi itrati Disput

. (a)  Llcction to Participate in Non-Binding Arbitration. For
Arbitration Matters and other disputes under this DDA that the partics agree to arbitrate in
accordance with Sgction 5,22, the Partics shail submit the dispute to non-binding arbitration by
notifying the Arbiter (selected as described in Section 15.3.1) of the dispute within ten (10)
Business Days after expiration of the good faith meet and confer provisions of Section 15.2.
"Thereafter, within ten (10) Business Days, cach Party to the dispute shall submit 10 the Arbiter
and serve on the other Party to the non-binding arbitration a short statement of the dispute and a
proposed discovery and hearing schedule.

(b)  Preliminary Hearing. Within twenty (20) Busincss Days
aller notice of the election 1o participate in non-binding arbitration, the Arbiter shall conduct,
either telephonically or in-person, a preliminary hearing. At the preliminary hearing the Arbiter
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shall decide discovery and briefing issucs and sct dates, including a hearing date. In resolving
discovery issucs, the Arbiter shall consider expediency, cost cffectiveness, (airmess, and the
needs of the Parties for adequate information with respect to the dispute.

(¢  Reteption of Consultants. The Partics by mulual agreement
may retain consultants to assist the Arbiter in the course of Arbitration, if requested by the
Arbiter. 1n his or her request, the Arbiter shall provide to all Parties to the dispute an explanation
for the nced for the consuhiany, the consuliant’s identity, hourly rate, and the estimated costs of
the scrvice. All Parties 1o the dispulc must approve the retention of the consultant and, if
rctention of the consultant is approved, how the Periies will share the cost of the consultant, The

consultant's cost shall not exceed $10.000 without the prior written consent of the Parties to the
dispule,

(d)  Commepcement ol Non-Binding Arbitration. The non-
binding arbitration hearing shall commence no later than sixty (60) deys afler the initial
preliminary hearing, unless the Parties to the disputc mutually agree 1o extend the date or the
Arbitcr extends the dale.

(¢)  Additional Procedyral Requiremenis, The procedural rulcs
of the non-binding arbitration under Section 15.32,3 shall be supplemented by any non-conflicting
non-binding arbitration procedures of other alternative dispute resolution providers as may be
mutually agreed upon by the Parties from time to time, applicable to commercial non-binding
arbitration, and muy be modified by agrecment of the Parties. ‘

(N Decigion of Arbiter. The Arbiter shall moke a written non-
binding advisory decision, specifying the rcasons for the decision, within twenty (20) calendar
days after the hearing. Each Party will give duc consideration 1o the Arbiter’s decision prior (o
pursuing further legal action, which decision to pursue further legal action shall be made in cach
Party’s solc and absolute discretion.

{g) ‘Time Period 1o Comploie Nop=hinding Acbitration. ‘The
non-binding arbitration shail be completed within cighty (80) calendur days of the preliminary
hearing. unless the partics to the dispule mutually agree to extend the date or the Arbiter extends
ihe date,

15.3.4 Additi

Disputes.
(a)  Disputes Involving Arbitrgbility of Disputes. The Arbiter

shall decide any dispute involving cither the right to have a dispuled mattor submitted to non-
binding arbitration or whether the matter is properly the subject of the expedited dispute
reselution procedure pursuant to Scclipn 15,3.2. The Parties to such dispute shall provide notice
of the dispute and submit in writing their respective positions regarding the dispute to the
Arbiter. No such submission shall exceed ten double spaced pages. The Arbiler shall make his
or her decision within five (5) days ol the last submission.

(5  No Res Judicaja or Collateral Estoppel fffect. Any
deiermination or finding of any non-binding arbitration conducted pursuant to this Article shall
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not have any res judicata or collateral estoppel cffect in any other non-binding arbitration
conducied pursuant 1o this Article, or in any other action commenced by any person(s) or
enlity(ies) whomsoever in stale or federal courl. whether or not Parties to this Apreement.

{c)  No[Ex Pane Communications. No Party or anyone acting
on its behalf shall have any ¢x parte communication with the Arbiter with regard to any matters

in issue. Communications concerning procedural matters such as scheduling shall not be
included in this prohibition.

(d) Submission. Unless otherwise directed by the Arbiter or
agreed by the Parties to n given dispute, the Parties involved in the dispute shall strive to make
joint submissions 1o the Arbiter. The Arbiter shall determine the schedule for the Partics’
submissions, the page and form limitations for the submissions, and the schedule and form of
any hearing(s).

16,4 General- Except as olherwise provided in Article 13, if u Party breaches
any ol its obligations under this DDA, the Parly to whom the obligation was owed (the
“MNotifying Party”) may notify the breaching Party ol such breach, The notice shall state with
reasanable specificity the nature of the alleped breach, the provisions under which the breach is
claimed to arise and the manncr in which the failure of performance may be satisfactorily cured.
Failure to cure such breach within the time period specified in Section 16,2 shall be an “Event of
Default™ by the breaching panty; pravided, an Event of Default by Developer or an Affiliatc of
Devcloper shall be, at the Authority’s option, an Event of Default by Developer and all of
Developer's AfTilintes; but provided further, that notwithstanding Section 21,10 (Linbility for
Default) (A) no Event of Deluuly by Devcloper or an Affiliate of Developer with respect to the
infrastruciurc and Stormwater Management Controls, Requircd Improvements and other
horizontal obligations of Developer under this DDA (i.c., all obligations other than Devcloper or
un AfTilinte of Developer actling in its capacity as a Vertical Developer, if applicable) shall be
deemed to be an Event of Default by Developer or an Affiliate of Developer in its capacity as a
Vertical Developer with respect to Developable Lots, and (3) no Evemt of Default by a Vertical
Developer (including Developer and Affiliates of Developer when acting as a Vertical
Deveioper) shall be deemed to be an Event of Default by Developer or an Affilizte of Developer
with respect to its Infrasicucture ang Stormwater Management Controls obligations under this
DDA unless such Event of Default relates to a Vertical Developer's faiture to complete
‘Transferable infrastructure obligations that were transferred to the Vertical Developer in
accordance with Section 7.2 and Developer fails to cure such Event of Default,

16.1.1 Upon delivery of a notice of breach, the Notifying Party and the
breaching Party shall promptly meet to discuss the breach and the manner in which the breaching
Party can cure the same. If before the end of the applicable cure period the breach has been
cured to the rensonable satisfaction of the Nolifying Party, the Notifying Party shall issue a
writien acknowledgement of the other Party’s cure of the matter which was the subject of the
notice of breach.
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16.1.2 If the alleged breach has not been cured or waived within the time
permitied for curg, the Notifying Party may (i) cxiend the applicable cure period or (il) institute
such proccedings and/or take such oction as is permitted in this DDA with reference to such
breach.

162 Particulor Drsaches by the Partics.

16.2.1 Eyentof Defaul . 'The Partics agrec that cach of the
foliowing shall be deemed to be an Event of Default by Developer under this DDA:

(a) Developer knowingly causes or allows 10 occur, as to itsclf,
a Sipnificant Change or a Transfcr not permitted under this DDA, or inadveniently causes or
allows to occur such a Significant Chunge or Transfer and in any casc the Significant Change or
‘Transfer is not reversed or voided within thirty (30) days following receipt of notiee from the
Authority by Developer;

(b)  following a Sub-Phase Approval, Developer fails o
Commence or Complete the Infrastructure and Stormwater Management Controls in the Sub-
Phasc hy the applicable Outside Dates for Commencement and Completion, or abandons its
work on such Infrastructure and Stormwater Management Controls without the Approval of the
Authority Director for more than sixty (60) consecutive days. or a total of one hundred and
twenty (120) days, and such failure or abandonment continues for a period of forty-five (45) days
following Developer's receipl of notice from the Authority;

(¢)  Developer defaults under the provisions of uny Exhibit and .
fails to curc the same within the time provided in such Exhibit or, il not so provided, within
thirty (30) days following reccipt of notice from the Authority, or if such default is not
susceptible of cure within thirty (30) days, if’ Developer fails to promptly commence sueh cure
within thirty (30) days afler its receipt of such notice and thereafler diligently prosccute the same
1o completion within a reasonable time;

(d) Developer fails to pay any amount required 10 be puid to
the Authority under this DDA (including al! Exhibits), and such failure continues for a period of
thirty (30) days foliowing receipt of notice ol such non-payment from the Authority to
Developer:

{e) Developer fails to submit any Substantially Completc
Major Phase Application or Sub-Phase Application by the applicablc dote set forth in the
Schedule of Performance, and such failure continucs for a peried of thirty (30) days following
receipt of notice from the Authority to Developer;

(N Developer fails to provide Adequate Sccurity, including the
Basc Security, as required under this DDA, or once it has provided Adequate Security fails to
mainlain the same as required under this DDA (including, but not limited to, the failure of a
Guarantor to meet the Minimum Net Worth Requirement or the occurrence of a Significant
Change to Guarantor under any Guaranty), and such failure continues for forty-five (45) days
following receipt of notice from the Authority 1o Developer (provided, that Developer shail
immediately, upon receiving notice from the Authority Director to such effect, suspend ali
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activities (other than those needed to preserve the condition of improvements or as necessary for
health or safety reasons) on affected portions of the Project Site during any period during which
Adequate Security is not maintained as required by this DDA);,

(@) the obligor of any Adequate Sccurity, including the Base
Security, commits a delnull under the applicable sccurity instrument or revokes or refuscs 1o
perform as required under the Adequate Security, and Developer docs not replace the Adequate
Security within forty-five (45) days following Developer's receipt of notice from the Authority:
provided, that (i) Developer shall immediately, upon receiving notice from the Authority
Director 1o such effect, suspend all activitics {other than those needed to preserve the condition
of improvemcnts or as necessary for health or safety reasons) on affected portions of the Project
Site during any period during which the Adequote Security is not maintained as required by this
DDA, (ii) any cure period for a defauit under the Adequate Sccurity shall eun concurrently with
the above forty-five (45) day period, (iii) such default may be cured by the obligor 10 the extent
provided undcr the ierms of the Adequate Security; and (iv) upon receipt by the Authority of any
replacement Adequate Security, the Authority shall return the original Adequate Security;

(h}  Devcloper fuils 1o perform its obligations relating to the
Housing Plan and such failure continues for sixty (60) days lollowing Developer’s receipt of
notice from the Authority, or if such failure is not susceptible 1o cure within sixty (60) days, if’
Developer fails to promptly commence such cure within sixty (60) days afler its receipt of such
notice and thereafler diligently prosecutes the same to complction within a reasonable time;

(i) Developer fails o convey to the Authority or to another
Governmental Entity any of the Public Property as and when required under this DDA, and such
failure continucs for thiny (30) days following Developer’s receipt of notice from the Authority;

4} Developer fuils 10 Commence or Complete the Required
Improvements by the Ouiside Dates for Commencement and Completion set forth in the
Schedule of Performance, or abandons its work on such Required Improvements without the
Approval of the Authorivy Dircetor for more than sixty (60) conscoutive days, or a wotal of one
hundred and twenty {120) duys, and such failure or abandonment continues for a period of forty-
five (45) days following Dcvclopcr's reccipt of notice [rom the Authority; or

(k) Develcper lails to perform any other agrecmem or
obhgauon o be perf‘ormcd by Developer under this DIDA, and such failure continucs past any
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60)
days afler receipt by Developer of notice from the Authority {and, for a failure that is not
susceptible of cure within sixty (60) days, if Developer fails to promptly commence such cure

within thirty (30) days after its receipt of such notice and thereafter ditigently prosecute the same
to completion within a reasonable time),

16.2,2 Evont of Default by the Authority. The Parties agree that cach of
the following shall bs deemed an Event of Defuult by the Authority undcer this DDA:

@ the Authority fails to convey real property to Developer as
and when required by this DDA, and such failure continues for a period of thirty (30) days
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following the Autharity's reccipt ol notice from Developer (and, for a failure that is not
susceptible of cure within thirty (30) days, if the Authority fails to promptly commence such cure

within thirty (30) days following its receipt of such notice and thereafter diligently prosecute the
same to completion);

(b)  the Authority fails to perform its obligations under the
Financing Plan or any Acquisition and Reimbursement Agreement, including but not limited (o a
failure to make payments owing to Developer from the Funding Sources in accordance with the
terms of the Financing Plan or any Acqguisition and Reimbursement Agreement, and such failurc
continues for a period of thirty (30) days following the Authorily’s receipt of notice from
Developer (and, for a failure that is not susceptible of cure within thirty (30) days, il the
Authority fails 10 promptly commence such cure within thirty (30) days following its receipt of
such notice and thereafler diligently prosecutes the same 10 completion);

(¢)  the Authority defaults under any agreement attached 10 this
DDA 10 which it is a party (including the Interagency Cooperation Agreement or any of the L.and
Acquisition Agreements), and [ails to cure such default within thirty (30) days following the
receipt of notice from Developer that the fime given for cure in such agreement has expired, or if
such default is not susceptible of cure within thirty (30) days, the Authority fails to promptly
commence such cure within thirty (30) days following its receipt of such notice and thereafier
diligently prosecutcs the same to completion; or

(d) the Authority fails to perform any other agreement or
abligation to be performed by the Authority under this DDA, and such failure continues past any
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60)
days aficr receipt by the Authority of nolice from Developer, and, for a failure that is not
susceptible of cure within sixty (60) days, if the Authority fails to promptly commence such cure
within thirty (30) days after its receipt of such notice and thercafier diligently prosecute the same
to completion within a reasonable time.,

16.2.3 Material Drepch. “Material Breach” meons:

{a) for the Authority, an Event of Defluult that materially
adverscly affccts Developer's or a Venical Developer’s ability to proceed timely with the Project
or any significant portion thereof without substantially increased costs, including an Event of
Default by the Authority arising from the failure to make payments from the Funding Sources in
accordance with the Financing Plan or any Acquisilion and Reimbursement Agreement;

(b)  for Developer, an Event of Default under Scetion 16,2, 8(u)
[Unpermitted Transfers], or Sectjon 16.2.1(b) [Infrastructure], or S¢ction 16.2.1(j) (Required

. lmprovements);

{c) for the Authority and Developer, an Event of Default that
culminates in an arbitration or judicial action that results in a final judgment for payment or
performance (beyond any applicable appeal period), and the Party against whom the judgment
was made fails to make the required payment or perform the required action in accordance with
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the judgment within sixty (60) days tollowing the final, unappealable judgment or any longer
period as may be specified in the judgment itsclf; and

(&)  for the Developer, the failure 1o pay any Financial
Obiigations and Indemnification obligations as und when such payments are due and such failure
continues for a period of thirly (30) days following receipt of notice of such non-payment from
the Authority to Developer. The Panties acknowledge and agree that the Authority shall not be
required io obtain a final judgment for a Material Breach under this Section [6.2.3(d) as a
condition to pursuing remedics under 16.3,3(e).

163 Remedies.

16.3.1 Specific Performance. Upon an Event of Default, the aggricved
Pary may institute proceedings to compel injunctive relief or specific performance Lo the extent
permitied by law (except as otherwisc limited by or provided in this DDA} by the Party in breach
of its obligations, including without limitation, seeking an order to compel payment of amounts
duc under this DDA (including under the Financing Plan, the Housing Plan, the Community
Facilities Obligations, the Transportation Plan Obligations, the Parks and QOpzn Space Plan, the
Infrastructure Plan, the Schedule of Performance and Article 19). Nothing in this Seclion 16.3.1
shall require a Party Lo postpone instituling any injunctive proceeding if it belicves in good faith
that such postponement will cause irreparuble harm to such Party,

16.3.2 Limited Damages. The Partics have determined that except as set
forth in this Seetion 16,3.2, (i) monetary damapes are generally inappropriate, (ii) it would be
_extremely difTicult and impractical to fix or determine the actual damages sulTered by any Party
as a result of a breach hereunder and (iif) equitable remedies and remedies at law not including
damagcs arc particularly appropriate remedies for enforcement of this DDA, Except as
otherwise expressly provided below to the contrary (and then only 16 the extent of aciual
damagces and not conscquential, punitive or special damages, cach of which is hercby waived by
the Parties), no Party would have enlered into or become a Party to this DDA if it were 10 be
{table in damages under this DDA, Conscquently, the Partics agree that no Party shall be liable
in domages to any other Party by reason of the provisions of this DDA, and cach covenants not
to sue the other for or claim any damagcs under this DDA and expressly waives its right to
recover damages under this DDA, except as follows: actual damages only shall be availuble as
1o breaches that arise out of {a) the failure to pay sums as and when due (13 under this DDA
(including under the Financing Plan, the Housing Plan, the Transition Housing Rules and
Regulations, Commurity Facilities Obligations, the Transportation Plan Obligations, the Parks
and Open Space Plan, the Infrastructure Plan, the Schedule of Performance and Agtigie 193, but
subject 10 any express conditions for such payment set forth in this DDA or (2) under any
Acquisition and Reimbursement A greement, but subject 1o any express conditions for such
payment as set forth therein, (b) the tailure to make payment due under any indemnity in this
DDA, (c) the requirement 1o pay attorneys’ fees and costs as set forth in Section 28.5. or when
required by a arbitrator or a court with jurisdiction, and (d) to the extent damages arc cxpressly
permitied under any agrecment among or between any of the Parties other than this DDA,
including but not limiied (o any Permit 1o Enter. For purposes of the foregoing, "actual
damages” shall mean the actval amount of the sum duc and owing under this DDA, with interest
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as provided by law, together with such judgment collection activitics as may be ordered by the
judgmem, and no additional sums.

16.3.3 Certain Exclusive Remedies. The exclusive remedy:

(a) for the failure to submit any Subsiantially Complete Major
Phasc Application or any Substantially Completec Sub-Phase Application, or to obtain any Major
Phase Approval or Sub-Phasc Approval, shall be the remedics of the Authority set forth in
Scctions 3.8.4, 3.8.2 and 3.8,3;

(=] for the failure to Commence Infrastructure and Stormwater
Management Controls or 1o provide Adequate Sccurity upon such Commencement, shall be the

remedy of the Authority sct orth in Section (6.4 or Seclion 16.5;

(c)  for the failure 1o Complete Infrastructure and Stormwater
Management Controls that has been Commaenced, shall be (1) first, an action on the Adequate

Sccurity for that Infrastructure and those Stormwater Management Controls to the extent still
available, and (2) thereafier, if the Authority is unable to recover upon such Adequate Sceurity
within a reasonable time (including by causing the obligor of any Adequate Security 10
Commence and Substantially Complete such Infrastructure end Stormwater Management
Conitrols), thc remedies in Scelions 16,4 and 16,5 (and the Authority shall return any unused
portion of the Adequate Sccurity relating to such Infrastructure and Stormwater Management
Controls following the Authority’s exercise of its remedies under Sections 16,4 and 16.3);

(d) for the failure to pay money (other than the Financial
Obligations, which failure shall be subject to Scction 16.3.3(¢)), shall be a judgment (in
arbitration or a compelent court) to pay such money (with intcrest as provided by law), together
with such costs of collection as arc awarded by the judge or arbitrator, subject to Seclipn
16.2.3(cY; and

(e) for the failure to pay Financial Obligations, the Developer
must make payments under protest while the Parties are pursuing mediation, arbitration or
judicial resolution of the dispute. If Developer fails to pay any such amounts under protest as
requircd under this Scelion 16.3.3(c), the Authority shall have the remedies in Sections 164 and
16,5, in addition to any remedies provided under the Financing Plan for such Material Breach,

164 Terminilion. Upon the occurrence of a Material Breach by Developer or

an Affiliate of Devcloper, the Authorily may, subject 10 the last sentence of Scction 16.],
terminaie this DDA in whole or in part as 1o Developer and/or cne or more Affiliates of
Developer upon an Authority Board determinatinn to terminate following a public meeting,.
Upon the occurrence of a Materiai Breach by the Authority, Developer, or an AfTiliate of
Developer, as the case may be, may terminate this MDA as to the terminating Party only, The
Party alleging a Material Breach shall provide a Notice of Termination to the breaching Party,
which Notice of Termination shall siate the Material Breach, the portions of the real property

- covered by this DDA (or the Major Phases and Sub-Phases) 10 be terminated, and the effective
date of the termination (which shall, in no event, be sooner than nincty (90) days from the date of
delivery of the Notice of Termination); provided, that the Authority Director may give this
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Notice of Termination before the date of the Authority Board action on the proposed termination

so that the Authority termination notice period may run simultancously with the public notice
period for the Authority Board action. f such termination occurs, neither the breaching Pany

nor the Notifying Party shall have any further rights against or liabilities to the other under this
DDA as 1o the terminaicd portions of this DDA except as set forth in Scction 28.29. By way of
illustration of the foregoing sentence, if on the date of termination by the Authority Developer is
constructing Infrastructure and Stormwater Management Controls in a Sub-Phase and the
Maierial Breach is not related to that Sub-Phase, then Developer shall have the right to Complete
such Infrastructure and Stormwater Management Controls and 10 hold and sell the Lots in the
Sub-Phase to which such Infrasiruciure and Stormwaier Management Controls relates in

accordance with the teems of this DDA,

16.5.__Authority's Exercise of Reversion Right upon Failure to Substantially
A h1M A4 I. '

16.5.1 A condition precedent to the Authority’s obligation to close
Escrow for the conveyance of fee title 10 or a ground lcaschold interest in real property Irom the
Authority to Devcloper after Sub-Phase Approval shall be Developer's exccution and delivery 1o
the Title Company of a recordablc quitclaim decd in the form atlached hereto as [xhibit R (with
only such changes as may be Approved by Developer and the Authority Director, the
“Reversionary Quitclaim Deed™) conveying fee title 10 or the ground leaschold interest in, the
applicable property from Developer to the Autharity. The Reversionary Quitclaim Deed shall be
delivered with irrevocable insiructions from Developer to the Title Company, in a lorm
Approved by the Authority, directing the Titic Company to comply with the Authority’s
direction to record the Reversionary Quitclaim Deed upon receipt of the Reversionary
Recordation Notice and releasing und indemnifying the Title Company from any and all liability
resulling from the Title Company’s compliance with such instructions. Notwithstanding the
foregoing, if prior to close of Fscrow for a Sub-Phase, Developer increases the amoumt of
Adequate Security for the applicable Sub-Phase to meet the requisements of Section 16.5.4
hercof, then Developer shali have no obligation Lo deliver a Reversionary Quitclaim Deed for the
applicable Sub-Phasc and such delivery shall not be a condition precedent to Authority’s
obligation to convey [ce title 10 or the ground leasehold interest in, the applicable property.

(a)  The Authority's right 10 exercise the right of reverter
remcdy contained in this Sgction 16.5 (the “Right of Reverter™) shall be as follows:

) shall be limited to an Event of Default under
Scctions 16.2. 1¢(k), 16.2.1¢i) and 16.2 3(d) (2 “Reversionary Default”);

(ii)  shall not become operative until the Authority has
delivered notice (the “Reverslonary Cure Notice” which may be coupled with a Notice of
Termination) to Developer and all affected Mortgagees, as the case may be, or their successors
for whom the Authority has been provided an address, detailing the facts and circumstances of
the Reversionary Default and providing all such Persons with a concurrent period of ninety (90)
days from the delivery of such notice to commence to cure, or cause Developer to cure, the
Reversionary Default; provided, that the Authorily may not direct the Title Company to rccord
the Reversionary Quitclaim Deed if Developer or such Persons commence Lhe cure within the
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ninety (30) day period specified above and continue to diligently prosecute the cure without
intetruption to Substantinl Completion (provided. that the Authority may exercise such right if
the Reversionary Default is not cured within one hundred cighty (180) days following the date
on which the Reversionary Cure Notice was sent by the Authority);

(iti)  shall be subject to the provisions of Article 20,

although any cure periods provided in Article 20 shall run concurrently with the ninety (90) day
cure period provided above;

(iv)  shall be subject to Seclion 16.5.4 regarding the
Developer’s right to cause a release of the Rigin of Reverter; and

(v)  with respect to a Reversionary Default under

Scclion 16.2. 1(b) or Section 16.2.1(7) shall automatically and without further documentation

werminaic upon the varlicst 10 occur of;

(A)  Subsiantinl Completion of the applicable
Infrastruciure and Stormwater Management Controls or Required Improvement;

(B) issuance of the npplic'ablc Centificatc of
Completion:

(C) as provided in paragraph (§) below; and
(D)  os provided in paragraph (g) below.

(b) With respect to u Reversionary Default under Sgction
16.2. 1{b) or Seglion 16.2,1(i) , the Authority Direcior shall have the right, in his or her solc
discretion, to release a Reversionary Quitclaim Deed and terminate the Authority's rights under
this Section 16.5 upon (i) the Completion of a significant portion of the Infrastructure and
Stormwaler Management Controls or the Requircd Improvements, as applicable, within the real
property described in the Reversionary Quitclaim Deed, as determined by the Authority Director
following reccipt of appropriate backup information from Developer, including a certificate from
the Engineer or DBI with respect to the Required Improvements confirming the degree of
Completion, or (ii) the Autharity holding Adcquate Security for the Completion of the applicable
Infrastructure and Stormwater Management Controls or Required Improvements, in (orm and
content satisfactory ta the Authority Direcior and consistent with the requirements of Section

16.54.

(c)  Notwithstanding any other provision of this Anticle 16,
following a Reversionary DefBult, the Authority shall not be entitled 10 cause the Reversionary
Quitclaim Deed to be recorded if (1) the Authority recovers the cost of causing the Infrastructure
and Stormwater Management Controls or the Required Improvements to be Completed from the
Adequate Sccurity provided by Developer for that purposc or (2) the abligor of any Adequate
Security Commences to cure the Reversionary Default within sixty (60) days following demand
by the Authority and such Infrastructure and Stormwater Management Controls or Required
Improvements, as applicable, is diligently prosccuted and Substantially Completed within a
rcasonable time thereafler, In the cvent that the Authority elects not to pursue such Adequate
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Sccurity or pursues such Adeguatc Scuurity but is unable, In the normal course and utilizing
good faith eforts, to achieve the results in glause (1) or clause (2} above within & reasonable
time, then the Authority may record the Reversionary Quitclaim Deed in accordance with this
Section 16,5 and the Authority shall thereafier relcase and return the unused portion of any
Adequaie Securily upon the expiration of the Reversionary Contest Period (iff there has boen no
challenge or contcst 10 such recordation) or upon or in accordunce with a final, unappealable
judicial determination (if there has been such a challenge or contesi to the Authority's
recordation of the Reversionary Quitclaim Deed).

(d)  Subject to paragraph (a) above, if the Authority believes
that it is entitled 1o excrcise the right to direct the Title Company to record the Reversionary
Quitclaim Deed, then, with the Approval of the Authority Board following a public meeting
(which meeting may be the sam¢ as an Authority Board meeting for declaring a Material Breach
and authorizing a Notice of Termination), the Authority may send to the Title Company a notice
that Developer has commitied 8 Reversionary Default {or the property in question, with a copy to
Dcveloper and to any Mortgagee that has requested notice as set forth in Segtion 20.4, and dircct
the ‘Title Company to record the appropriate Reversionary Quitclaim Deed and provide a
conformed copy of such recarded Reversionary Quitclaim Deed to the Authority, such
Mortgagee and Developer (such notice, the “Reversionary Recordatinn Notice™).

() {f the Authority’s right to direct the Title Company to
record a Reversionary Quitclaim Deed 1erminates for any reason, then the Authority shall, upon

Developer's request, promptly instruct the Title Company to return the Reversionary Quitclaim
Decd to Developer.

(N The Title Company’s recordation of the Reversionary
Quitclaim Deed shall not affect in any manner the rights of any Mortgagee or Developer 1o
‘contest the Authority’s right to exercise the remedy contained in this Sectign 16.5. No
Mortgagee or Developer shall have any rights against the Title Company for recording the
Reversionary Quitclaim Decd following receipt of the Reversionary Recordation Notice,
However, Developer or any affected Mortgagee must bring any action contesting the Authority's
right 10 exercise the remedy contained in this Section 16,5 () in any judicial proceeding
concerning such recordation initiated by the Authority prior to the recordation, if Developer and
the affected Morngagec (if it requested notice under Segtion 20.4) receive notice of such action as
sct forth in Section 20.4 (i.c., any Morigapce that fails to request notice under Section 204
cannot complain about its failure to receive notice, and shall be trcated as if it had reccived
notice for purposcs of this Section 16.5), or (ii) if no such action is initiated by the Authority.
then within sixty (60) days following recordation of the Reversionary Quitclaim Deed (in either
cnse, the “Reversionary Contest Period'’); otherwise, Developer and the affected Morgagees
shall be precluded from challenging the Authority’s action. In the event that the Authority's
recordation of the Reversionary Quitclaim Deed is denied through legal proceedings initiated by
Devcloper or any Morigagee, (1) the Authority shall promptly take corrective action to abrogate
the c¢fTect of the Reversionary Quitclaim Deed, (2) the Scheduic of Performance shall be
cquitably adjusted, (3) Developer or the Mortgagee shall thereafler prosecute to Completion the
applicable Infrastructure and Stormwater Management Controls or Required Improvements in
accordance with the terms of this DDA and the Vertical DDA/L.DDA applicable to the
infrastructure and Stormwater Management Controls and Required Improvements, and (4) the
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Authority’s right 1o cause the recordation of the Reversionary Quiiclaim Deed shall terminate
upon Substantial Completion of the Infrastructure and Stormwater Management Controls or the
Required Improvements, as applicable, as set forth in pnrngraph (a) above, provided that such
termination shall not diminish the Authority's right 1o cxercise any and all other remedies
available 1o the Authotity hereunder, including, without limitation, looking lo the Adequate
Security, i’ Developer fails to Complete the applicable Infrastructure and Stormwater
Management Controls or Required Improvements.

16.5.2 Payment of Spccinl 'Taxcs Following Resordution of Reversionary
Ouitclaim Deed. Following the recordation of any Reversionary Quitclaim Dceed, the property
covered thereby shall remain a Taxable Parcel, notwithslanding the Authority's ownership of
such propetty, and the Authority shall pay any ad valorem taxes, Project Special Taxes, or other
1ax¢s or {ces uscd to sccure or pledped for payment of debt service with respest to any Public
Financing as and when such taxes are due {or such property or would have been due but for the
Authority’s rccordation of the Reversionary Quitclaim Deed.

- 16.5.3 Resale of Property Following Recordation of Reversionary
Quitclaim Decd. Following recordation of a Reversionary Quilclaim Deed and either (i) the
expiration of the Reversionary Contest Period without Developer or any affecied Mortgagee
having contested the Authority's right to record the Reversionary Quitclaim Deed ot (i) if such
contest is (iled, the emry of a final, non-appealable judgment upholding such recordation or the
cxpiration of any reievant appeal periods without an appeal having been filed, the Authority shall
diligenily market and sell the property acquired pursuant to the Reversionary Quilclaim Deced to
any Qualified Buyer for not less than the fair market value of such propenty, as determined by the
Authority Director aficr due inquiry. The procceds of any such sale shall be distributed in the
fullowing order of priority: (1) to the Authorlty 10 the exient of Its actuat costs and expenscs
incurred in connection with the Reversionary Default and marketing of the property; (2) to pay
any Project Special Taxes and other taxcs or fees due and owing with respect to such property,
up to the date of sale; (3) Lo repay the amounts du¢ under each Mortgage applicable to such
property in the priority of their liens on such property before the recordation of the Reversionary
Quitclaim Deed; (4) 1o the Authority to the extent of any unpaid Authority Costs; (5) to
Developer in accordance with the formula sct forth in Section 6.3 of the Finuncing Plan, if
applicable; and (6) the remainder, il any, 10 the Authority for use within the Project Site. ‘T'his
Scction 16.5.3 shall survive the termination of this DDA until all procecds of sale have been
distributed in accordunce herewith,

16.5.4 Relgasc of Right of Reverter. At any time prior to the occurrence
of a Reversionary Default, Developer shall huve the right to cause the Authority to release the
Right of Revener as 1o any Sub-Phase by increasing the Secured Amount of the Adequate
Security as follows: (i) if securing an obligation to pay money, on¢ hundred twenty-five percent
(125%) of the amount of such securcd payment. and (ii) il securing an.obligation to construct,
one hundred twenty-five percent (125%) of the estimated cost of Completion of such
construction as such cost is Approved by the Authority Director and Developer with reference to
the applicablc construction contracts entered into by Developer providing additional Adequate
Sccurity for the Sub-Phase (the “Increased Adequate Security™). Developer shal] be relicved
of its obligation to provide the Reversionary Quitclaim Decd for a particular Sub-Phase if
Developer provides the Increased Adequate Security prior to close of Escrow for that Sub-Phase.

70




Developer shall also have the right to cousc the Authorily to relcase the Right of Reverter as to
any Sub-Phase upon & showing that the amount of Adequate Sccurity held by Authority for (hat
Sub-Phase equals at least one hundred twenty-five percent (125%) of the remaining construction
costs and monctary obligations within the Sub-Phase, For cxample. if the Secured Amaount for
Developer's obligations within a Sub-Phase were $12,500,000 and Authority held Adequate
Security for $12,500,000, then Developer shall have the right to cause the Authority 1o release
the Right of Reverter as to that Sub-Phase upon Substantial Completion and payment of
$2,500,000 of the obligations secured by the Adequate Security, so long as the Adequate
Security of §12,500,000 remained in place. !l Developer eleets 1o cause the Right of Reverter to
be releascd in accordance with this Section 16.9.4, Developer shall deliver to the Authority the
increased Adequate Sccurity for the Sub-Phase or evidence reasonably satisfaclory to Authority
that the Adequate Sequrity heid by Authority aquals at leost one hundred iwenty-five percont
{125%) of the remaining eost ot the sceured obligations. Upon such delivery, the Authority shall
send to the Title Company, with a copy (o the Developer, a notice that Developer has complicd
with the provisions of this Scetion 16,5.4, together with an executed and recordable Release of
Rights of Reverier (the “Reverter Release™) relcasing the Authority's Right ol Revericr as to the
Sub-Phase for which the Increased Adequate Security has been provided. The notice shall direct
the Title Company (v record the approprialc Reverier Release and provide a confonned copy of
such recorded Revericr Release to the Authoriry, any Morigagee requested by Developer, and
Developer (such notice, the “Reverter Release Recordation Notice™),

1 ] den jor Phases, Sub- ical ] .
Subject 10 the Authority’s termination rights as set forth in S¢ctions 3.8,1, 3.8.2, 3.8.3. 16.3.3 and
16.4, the Partics expressly recognize and agree that (i) an Event of Default as to one Sub-Phase
shall not by itsell’ be the basis for an Event of Default for other Sub.Phases for which Developer
or an AfTiliate of Developer has obtained a Sub-Phase Approval and (ii) an Event of Default for
a Vertical Developer shall not be an Event of Default for Developer, an Afiiliate of Developer or
other Vertical Developers. Notwithstanding the foregoing, an Event of Default pertaining to the
faiiure to Commence or 10 Complele Infrastructure and Stormwater Management Controls or
Required Improvements in 2 Major Phase or Sub-Phasc will be dcemed an Event of Default for
all future Major Phascs for which there has not been a Major Phase Approval and all Sub-Phascs
for which there has not been a Sub-Phase Approval, provided, that this sentence shall not apply
to 8 Major Phase that has been Translerred 10 8 Third Panty pursuant to an Assignment and
Assumption Agreement that was Approved by the Authority Director. Nothing in this Article 16
shall be deecmed to supersede or preclude the rights and remedics of the City or the Authority 10
requirc compliance with any Approval, Authorization, or other entitlement granted for the
development or use of the Major Phase, Sub-Phase or Vertical Improvement, which rights and
remedics shall bo in addition to the rights and remedics under this Artiglg 16.

167 Reserved.

16,8 Rights and Remedies Comulative. Except as expressly limited by this
DDA (such as in Sgetions 16.3.2 and 16.3.3), the rights and remedies of the Parties comained in
this DDA shali be cumulntive, und the exercisc by any Party of any one or more of such
remedies shall not preclude the exercise by it, at the same or diffcrent times, of any other
remedies contained in this DDA for the same breach by the applicable Parly. In addition. the
rcmedies provided in this DDA do not limit the remedies provided in other agreements and
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documents. Otherwise, except as provided in this Seclion 16,8, neither Party shall have any
remcdies for a breach of this DDA by the other Party except to the extent such remedy is
expressly provided for in this DDA.

16,9, No Implied Waiver. No waiver made by a Party for the performance or
manner or time of performance (including an extension of time for performance) of any
obligations of the other Party or any condition to its obligations undcr this DDA shall be
considered a waiver of the rights of the Party making the waiver for a particular obligation of the
other Party ot condition to ils own obligation beyond those expressly waived in writing,

17 Transfer evelopm

0

17,0 __in General. Developer will Vransfer Lots to Vertical Developers
(including Affilisics of Developer, when acting as a Vertical Developer) who will construct
Vertical Improvements on such Lots in accordance with the terms of the Vertical DDA or
LDDA. Devcloper will be entitled to Transfer Lots 10 Vertical Developers prior to issuance ofa
Centificate of Completion for the Infrastruciure and Stormwater Management Controls, so long
as Devcloper retains ultimate responsibility for Completion of the Infrastructure and Stormwater
Management Controls in accordance with the Schedule of Performance and Authority holds
Adequate Sccurity thercfore. The Partics acknowledge that except as otherwise provided for
certain Commercial Lots described in Seclion 17.2 hercof, and Required Improvements, there
shatl be no Outside Date for the Transfer or Venical Development of Market Rate Lots and
Commercial Lots.

2 . Cenain Lois designated for commercial use or
development in the Land Usc Plan (collectively, the “*Commercial Lots™) will be divided into
two groups. The first group (the “Critical Commercial Lots"), consists of Blocks M-1A and
M-1B and Buildings 1, 2 and 3 identified on the Land Use Plan. The sccond group (the “Non-
Critical Commereial Lots™) consists of Blocks C2-H, Y 1-H and the Senior Qfficers Quarters
Historic District (*SOQHD™) idcntified on the Land Use Plan, and any of the Critical
Commercial Lots that Developer elects not to develop under Section 17.2.1.

17.2.1 Developer Rights and Timing for Developmeni of Critical
Commercia) Lots. Developer by itself or in joint ventures with other development partners
(“Developer Commercial JVs™) shall have the right, but not the obligation, to develop the
Critical Commercinl Lots, subject to the timing sct forth in this Section |7.2.1; provided,
Dreveloper shall have the obligation to develop the Required Improvements in accordance with
the Schedule of Performance, Except as may otherwise be provided undor the Schedule of

Performance for Required Improvements, there shall be no Qutside Date for development or
Transfer of Biocks M-1A and M-1B; provided, however, that if Developer clects not to develop
Block M-1A or M-1B, then it shall Auction the Lot in accordance with Section 17.2,6 and enter
into a Ventica! DDA with the successful bidder. For Buildings 1, 2 or X. ¢éxcept as may otherwise
be provided under the Schedule of Performance for Required Improvements and the Community
Facilitics Obligations, Developer shall have entered into an LDDA and Ground Lease with
Authority for uses consistent with the Development Requiremenis including this DDA within ten
(10) years for Buildings | and 2, and fificen (15) years for Building 3, after the Major Phase
Approval is granied for the Major Phasc in which the Critical Commercial Lot is located, or if it
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has elected not to develop the applicable Lot, shall have Auctlioned the LDIDA and Ground Lcase
opportunily within the same time periods in accordance with Seetion 17.2.6- Failure 1o meet the
timeframes established in this Section 17.2.1 (excluding timeframes sct forth in the Schedule of
Performance for Required Improvements or Community Facilities Obligations) shalt not be a
default under this DDA, but Authority shall thereaficr have the right to develop or market and
ground leasc the applicable Critical Commiercial Lot to third partics for development, subject to

the restrictions on use set forth in Scction 21,12, and Developer shall no longer have any rights
to such applicable Critical Commercial Lots under this Apreement.

17.2.2 Devel ent and Timi ) -Critical Commercial Lots.

Developer shall Auction the vertical development and pronnd lease rights 1o Block €2k in
accordance with Section 17.2.6 at such time as is deemed appropriate by Developer, in its sole
discretion. Developer shall Auction the vertical development and ground lease rights to Block
Y 1-H and the SOQHD in uccordunce with Section 17.2.6 no later than five (5) years afler the
Qutside Date in the Schedule of Performance for Completion of Infrastructure and Stormwater
Management Controls related to the applicable Lot (or at such earlicr time as is provided in the
following sentence with respect to the SOQHD, or at such carlier or later time as is mutually
egreed-upon by the Parties, each In their sole discretion). 1f Developer has not offered Block
¥ 1-11 or the SOQHD for Auction within the time required hercunder, or with respect to the
SOQHD, prior to such date the Authority identifics an cconomically viable user that will
renovate all or a portion of the SOQHD in accordance with the Scerctary of Interior Standards,
then Authority shalt thercafler have the right to develop or market and ground lease the
applicable Non-Critical Cammercial Lot to third parties for development, subject to the
resirictions on usa sot forth in Sgciion 21,13, and Developer shall no longer have any rights to
such applicable Critical Commercial Lot under this Agreement.

17.2.3 Transfer of Non-Criticul Commer¢ial Lots. Developer shall
Transfcr by Auction in accordance with Section 17.2.6 any Non-Critical Commercial Lot
through a Venicat DDA, or with respect 10 a Non-Critical Commercial 1.0t on Public Trust
property, a Ventical LDDA. The Authorily shall enter into 2 Vertical DDA or LDDA with the
Developer, provided the Authority has not exercised it right to develop or market and ground
lcase such 1,01 in accordance with Section 17.2.1 or Section 17.2.2 above, and the successflul
bidder for the applicabie Non-Critical Commercial Lot, which Vertical DDA or Vertical LDDA
shall include such additional terms and conditions, including a scope of development, that reflcct
the uses and financial offer negotiated with the successful bidder, which terms shall be Approved
by Authority und Developer. The applicable Non-Critical Commercial Lots on Public Trust
property shall be ground leased directly by the Autkority to the Venical Developers.

17.2.4 Reveoyes from Critical Commereial Lots. 1f Developer by itself or
through a Developer Commercial JV develops the Critical Commercial Lots, the sales price or
capitalized ground lease rent (as the case may be) for the Critical Commercial Lots purchased by
or ground lcascd to Developer or the Developer Commecrcial JVs (the “Critical Commercial
Lots Payment™) shell be derived (rom the Proforma (in¢luding the financial model of any
Vertical Develapment that requires subsidy) prepared by Developer and Approved by the
Authority in connection with the Approval of the Sub-Phase Application that contains the
applicable Critical Commercial Lot, showing reasonzble detail of projected revenues, expenses,
subsidics and/or target returns associated with the Critical Commercial [ots, acknowledging that
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1o the cxtent that the Critical Comemercial Lots require subsidy for development as rcasonably
determined by Developer, which determination must be supported by the independent appraiser
letter report described below, the Critical Commercial |.ots Payment may be zero dollars ($0.00).
Developer will provide this information derived from the Proforma to an independent appraiser
having at (east ten (10) years experience in the San Francisco retai leasing market mutuaily
agreed upon by Developer and the Authority, and shall provide to the Navy and the Autherity a
letter report confirming the appropriateness of Developer’s assumptions related to the Critical
Commercial l.ots. No potential or actual invesior or lender shall be prohibited by an exclusivity
agreement between the Developer and other investors or lenders from panticipating in any

financing of any Commercial .ot or any other commercial product type developed by partics
other than Developer,

17.2.5 Transfer by Developer of Developed Critical Commercial Lots.
Developer or a Developer Commercial JV may, in its sele discretion, subsequently convey any
of the developed Critical Commercial Lots (the “Developed Criticul Commercial Lots™) 10 a
third party; provided, however, that any and all revenues received by Developer or a Developer
Commercial JV arising from or associated with the conveyance of the Developed Commercial
Lots shall be included in Gross Revenues. Transfer of the Developed Critical Commercial Lots
shall be by sale, or by sub-Ground Lease or assignment of Ground Lease in accordance with the
terms thercof, pravided, however, with respect to the first transfer of a Ground Lease by
Developer or a Developer Commercial JV, the transieree shall be required to pay a transfer price
bascd upon the fair market value for the right 1o occupy the applicable Developed Critical
Commercial Lot on the terms and conditions of (the Ground Lease, including the ground ront
under the Ground Lease of zero dollars (30.00), if applicable, 1f Developer elects to transier g
Developed Critical Commercial Lot to a Developer Commercial JV, the transfer price shall be
determined in accordance with the Appraisal Process described in Section | 7.4 hercof. If
Developer or a Developer Commercial JV elects 10 transler a Developed Critical Commercial
Lot to a non-AfTiliated third-party catity (such parcel, a “Non-Developer Critical Commerciul
Lot™), the transfer price shall be determined by Auction pursuant to the Auction process
applicable to Commercial Lols, as set forth in Sgetion 17.2.6 below,

17.2.6 Auction Process for Commergial Lots. The Auction for any Non-
Critical Commercial Lot to the extent required hereunder shall reguire a mutvally agreed upon
minimum bid price bascd on the Proforma prepared by the Developer and Approved by the
Authority in connection with the Approval of the Sub-Phase Application that contains the
applicable Non-Critical Commercial Lot. The minimum bid price shall be set and confirmed by
an indcpendent appraiscr letter according to the process described in Section 17.2.4 no sooner
than three (3) months prior to the commencement of the Auction period. The Non-Critical
Commercial Lot subject 1o the Auction will be submitted for offer for a rcasonable period of
lime, as determined by Developer and the Authority, through licensed commercial real estate
brokers having at least five (S) years experience in Bay Area commercial real estate sclected by
Developer. The pool of qualificd bidders in the Auction of any Non-Crilicat Commercial Lois or
-any Non-Developer Critical Commercial Lots shali be determined by the Awhority and
Developer prior to the applicable Auction based on the Auction Bidder Selcction Guidelines
applicable to Commercial Lots (attached hereto as Exhibit T). The pool of qualified bidders in
the Auction of any Non-Critical Commercial Lot or any Non-Developer Critical Commercial Lot
and the minimum bid price for the Auction of the Non-Developer Critical Commercial Lots shall
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be provided to the Navy and the Authority at least ten (10) days prior 1o the applicable Auction.
If no minimum bids from qualified bidders arc rcecived for the Non-Criticat Commercial Lots at
the close of the Auction period, Developer and/or its Affiliates will have the aption, 1o be
exercised by writlen notice within sixty (60) days afler the close of the Auction periad, 10
purchase such Non-Critical Commereial Lots based upon an appraisal in accordance with
Section 17.4 hercof. If Developer does not timely exercise the option Lo purchase unsold Non-
Critical Commercinl Lots, the Authority and Developer shall within one hundred twenty (120)
days afler the expiration of the Auction period, mutuaily agree upon a new minimum bid price to
be used in a new Auction, which may take the form of adjustment to the Proforma minimum bid
price or an appraisal. 1T the Parties ate unable 10 agree on a new minimuin bid price within the
allotted time, the matter shall be submitted 1o the dispute resolution procedure of Section 15.3.2
{Expedited Dispute Resolution Procedurc). Within six (6) menths afler establishment of the new
minimum bid price, Developer shall re-bid the Non-Critical Commercial Lot. If no qualified
bids are received for the Non-Developer Critical Commercial Lots that are accepiable to
Developer, Developer shall reserve the right 1o withdraw the Non-Developer Critical
Commercial Lot irom sale and re-bid the Non-Developer Critical Commetrcial Lot at such future
time as Developer's deems appropriate in its reasonable judgment, but in no event later than two
{2) ycars after the prior Auction.

of L.ots. Developer has the right to purchase Marke(
Rate Lots for up 10 sixty percent (60%) of the Market Rate Unils (the “Developer Lots™), a1 o
purchase pricc cstablished by the Appraisal Process described in Section 17.4. Market Rate Lots
for approximaicly twenty percent (20%) of the Market Rate Units shall be available for purchase
at a purchasc price cstablished by the Appraisal Process by joint ventures in which the Developer
or its Affiliates have no more than a filly percent (50%) ownership interest and under which a
non-AlTiliated joinl venture partner excrcises management control as the “managing partner™ (or
member, as the case may be) of the joint venture entity (collectively, the *JV Lots™). In order o
ensure that the Developer l.ots and JV Lots are sold at fair market value, Market Rate Lots (or
approximately twenty percent (20%) of the Market Rate Units wil! be oiTered for sale via
Auction (collectively, the “Residentlal Auction Lots™) in accordance with Seclign 17.5. No
potential or actual investor or lender shall be prohibited by an exclusivity agreement between the
Developer and other investors or lenders from participating in any financing of any Market Rate
Lot or any other residential product type developed by parties other than Developer.

17.3.1 Developer Lots. Unless otherwise agreed upon by the Partics in
their reasopable discretion, no more than one-third of the Developer Lots (which also cquals

20% of ihe Market Rate Lots) can be sold directly to Developer, and the balance of the
Developer Lots may be sold to an entity or entities comprised of some or ail of the same partners
as Developer, but having a materially different capital structure than Developer, in accordance
witl the Appraisal Process. Congcurrent with the sale of any Developer Lot to an entity or
entities comprised of some or all of the same partners as Developer, but having a materially
different capital structure than Developer, a duly authorized officer of Developer shall provide
the Authority and the Navy with a certificd stalement that the prospective purchaser has a
materially difTerent capital structure than Developer. For purposcs hereof, an entity having a
“materially different capital structure™ means an entily comprised of some or all of the same
partners as Developer but one in which there has been a cumulaiive change of at least 25% in the
capital positions of all the partrers, and al least one of the partners has changed its capital
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position by at least 15%. Beforc the ciose of escrow for any Sub-Phase, the Developer will
provide to the Autherity and the Navy a list of equity investors for that Sub-Phase. During the
implementation of any Sub-Phase, Developer will provide to the Authority and the Navy
immediately prior lo the sale of any parce!s to an AfTiliate of Developer or the equity investors of
that Mgjor Phase, a notice ol such AfTiliate sale which notice shall describe why the sale is
permitied under the terms of this Agreement. Prior 1o the close of any sale directly to Developer,
eveloper shall provide to the Authority and the Navy a leuer from a rcal cstate broker or
licensed real estate professional fumiliur with the Bay Area market who is not an AfTiliate of
Developer and hag no equity investment in Developer in such Sub-Phase, finding that the
acquisilion und development of the Market Raic Lot by Developer is appropriate in the context
of then-gxisting market conditions. The basis of such findings could include, but is not limited
to, establishing a new product type, initiating or establishing a new product type, initiating or
establishing the development ol a new phase in the Project, responding to changes in market
conditions, or other similar market-based factors. Any disputcs arising oul of this Section 17.3.1
shall be referred 10 the arbitration process for Expedited Arbilration Mauers sct forth in Seclion
135.3.2 hereof.

17.4 _ Appraisal Progess. The process described in this Scction 17.4 (the
“Appraisal Process”) shall apply 1o the Developer Lots, the JV Lots, those Developed Critical
Commercizl Lots for which an appraisal is required under Section 17.2.5, and those Non-Critical
Commercial Lots for which an appraisal is required under Section 17,2,6. The Authority and
Developer shall confer and select an appraiser from the Qualified Appruiser Pool for cach such
Developed Critical Commercial Lot, Non-Critical Commercial Lot, Developer Lot or JV Lot to
be appraised. An appraisal used for the purpose of determining the parcel sale price (or Ground
Lcasc rent, if applicable) shall be updaied il a sales contract {or Ground [.ease) for such parcel
has not been executed within one (1) year from the date of the appraisal,

17.4.1 Qualificd Appraiser Pool. Appraisals of any Developed Critical
Commercial L.ots required to be appraised by Section 17.2.5, Non-Critical Commereial Lots for
which an appraisal is required under Sectjon 17.2.6, the Developer Lots and JV Lots shall be
conducted by a qualified appraiser, which for purposcs of this DDA shall be defined as an
appraiser (i) licensed in the Stote of California as a Certificd General Appraiser and holding the.
MALI designation from the Appraisal [nstituie, (ii) practicing or working for at least 1en (10) years
in either a national finm, or regional firm based in California, (iii) who is nol an AfTiliate of the
Developer und has no equity investment in the Developer or the Project invastors, (iv) who has
particular experience with coastal California real property transactions involving the Product
Type that is the subject of the appraisal, and (v) who has no conflict of interest as evidenced by
contractual relationships with Developer either existing or in the immediately prior twenty-four
(24) months, unless a conflict waiver is obtained from the Authority (and, if required under the
Conveyance Agreement, the Navy), The Partics have agreed upon a fist of pre-qualified
appraiscrs, which fist is attached hereto as Exhibit U (the “Qualified Appraiser Pon{"). From
time to time, cither Party may propose in wriling to add or sublract additional persons meeting
the above qualifications. Ifthe Parties disagree on a proposed addition or subtraction, then the
Parties shall follow the dispute resolution procedure for Expedited Arbitration Matters set forth

in Section 15.3.2.
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17.4.2 Appraisal Instructions. The sclected appraiser shall appraise the
applicable Developer Lot, IV Lot, Developed Critical Commercial Lot (to the extent subject to
appraisal by Section 17.2.5), or Non-Critical Commercial Lot (1o the extent subject to appraisal
by Section 17,2.6) utilizing appraisal instructions substantially in the form of those aitached
hereto as Exbibit V. as the Parties hereto may agree to amend from time to lime which agreement
shall not be unreasonably withheld, conditioned or detayed. Ifan Excess Land Appreciation
Structure is established in a Major Phase by Product Type, such structure will be deemed to
apply to all Market Rate LLots of that Produet Type in the applicable Mujor Phase. and the
appraisal instructions shali incorporate such terms. [f an Excess Land Appreciation Structure
established for a Major Phase is later revised in connection with a Sub-Phase Approval in
accordance with Section 6.2.3(d) hereof, then such structure will be deemed to apply to all
Markel Rate i.ots in the applicable Sub-Phase and the appraisal instructions shall incorporate
such terms. If material chanyes arc proposcd to appraisal instructions, including assumptions,
special assumptions, limiting conditions, hypothctical conditions, and ather special instructions,
the requesting Party shall propose such amendment in writing, and, if the Parties disugree, they
shalf follow the dispute resolution procedure for Expedited Arbitration Matters set forth in

17.4.3 Notification of Appraisal. Developer, on behalf of the Authority,
shall provide to the Navy, with a copy Lo the Authority, documentation of appraiscr sclection
and appraisal instructions prior 1o the commencement of an appraisal, and shall provide a copy of
the complete appraisal prompily following completion of such appraisal.

17,3 Auction Process for Residential Auction 1.0is. The Authority and
Developer prior to the approval of any Major Phase Application, shall jointly determine the pool
of qualified bidders lor each Auction of a Residential Auction l.ot based on the Auction Bidder
Selection Guidclines for Residential Auction Lots (atlached hereto as Exhibit W) set forth for
cach Product Type, as agreed upon by the Parties, In the event no qualificd third porly bids are
received at or above the minimum bid price for the Residentinl Auction Lots (as determined in
the Major Phase Decisions described in Sgction 6,2.3), Developer and/or its ATiliates will have
the option by writlen notice within sixty (60) days aficr the close of the Auction period to
purchase such Residential Auction Lots at the minimum bid price and any Residential Auction
l.ots so acquired by Developer shall not be deemed to apply against the percentage limiis
otherwise applicable 10 the Developer Lots or the JV Lots. IF Developer doos not timely exercisa
the option to purchase unssld Residential Auction Lots, then the Authority and Developer shall
within one hundred twenty (120) days after the expiration of the Auction period mutually agree
upon a new minimum bid price to be used in a new Auction (the “Re-Sctting of the Minimum
Bid Price™). If the Parties are unable to agree on a new minimum bid price within the atlotted
time, the matter shall be submitted to the dispute resolution procedure for Expedited Arbitration
Matters set forth in Section 13.3.2. The Re-Setting of the Minimum Bid Price may take the form
of adjustment to the Proforma minimum bid price or an appraisal.

17.5.1 Timing of Residential Auction Lots Sglection. The Residential
Auction Lots will be selected by mutual agreement by the Authority and the Developer prior to
approval of each Major Phase Application, as such selection may be revised in a subscquent
approved Sub-Phase Application. The Residential Auction Lots will be offered for sale at such
timc a3 rcasoriably decmed appropriate by Developer in light of then-current market conditions
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and such sale shall be subjeet 10 Completion of Infrastructure and Stormwater Management
Controls scrving the applicable Residential Auction Lot.

17.5.2 Residential ion Lots as Benchmarks. The Residential Auction
l.ot sales prices, as deemed appropriate by the appraisers, and other relevant market data shall be
used as cornparables in the appraisal process for the Developer Lots and the JV Lots, The mix
of Product Types of the Market Rate {.ots subject to Auction shall roughly mirror that of the
Market Rate Lots to be allocated and sold in that Major Phase, with a goa! of selecting at least
one representative parcel for cach Market Rate Lot Product Type offered in that Major Phase.
iFor the purposcs of this DDA, “Product Types” are defined as a residential building with a

typical unit count and building typology that allows gencral assumptions of construction ¢osts.
Exampies ol such Product Types are townhomes; low rise (up to 70" in height); mid rise (above
70" and up 1o 125" in height); and 1o'vers {(above 125" in height).

17.5.3 Guidelings for Residential Auction Lots Selection. The
distribution and selection of the Residential Auction Lots shali be based on a principle of
nondiscrimination. The selected Residential Auction Lots shail be generally representative of
the averape advantages ond disadvanlages of the Market Rate Lots 10 be developed in that Major
Phuse. Factors 1o be considered in such selection include, but are not imited 1o, purcel size,
views, proXimity 10 parks, proximity 1o the transit center, proximity 1o the Job Corps site,
proximity to the Bay Bridge, proximity to the retail corc and exposure o wind (collectively. the
“Gulidelines for Residentinl Auction Lot Selection”), attached hereto as Exhibit X.

17.5.4 Convevance Agreement Exhibits. Exhibits Q, T, U, V, Wand X
refcrenced inthis Artiglg 17 are also exhibits 1o the Conveyance Agreement and, subjcct to
Scction 28.38 hercof, will be attached to this DDA in the form attached to the exceuted version
ol the Convcyance Agreement,

18, Mitipation M _

18,1 _Mitigation Measures. Developer and the Authority agree that the
consiruction and subscquent operation of the Infrastructure and Stormwater Management
Conirols, Vertical Improvements and Required Improvements, if applicable, shalt be in
accordance with the mitigation measures identified in the Project MMRYP (the “Mitigation
Measures”). Developer shal! comply with and perform the Mitigation Measures as and when
required by the Project MMRP except for those Mitigation Measurcs or portions of Mitigation
Measures for which the performance obligations are expressly obligations of the Authority. the
City or another Governmental Entity. The responsibility 1o implement appiicabie Mitigation
Mcasures shall be incorporated by Developer or the Authority, as applicable, into any applicabie
contract or subcontract for the construction or operation ol the |mprovements, including the
Vertical DDA/LLDDAs. The Authority shall comply with and perform the Mitigation Measures
or portions of Mitigation Mcasures that arc the obligation of the Authority as and when required,
and shall use good faith efforts, consistent with the Interagency Cooperation Agreement, to cause
the necessary City Agencies 1o comply with and perform the Mitigation Mcasures or portions of
Mitigation Measures that are the obligations of the City as and when required.
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19, Authority Costs,
19 i v

19.1.1 “Authority Costs" mcans all costs and expenses actually incurred
and paid by the Authority in accordance with the Authority’s annual budget approved by the
Authority Board and the Dourd of Supervisors (the “Annunl Authority Budget™), including
cosis and expenscs relating to performing the Authority®s obligations under this DDA, other
Authority contracts and grants, and the Conversion Act.

19.1.2 “Authority Revenues™ means all revenues payalle to Authority
tor cach applicable year, including projecied Interim Lease Revenues, Marina Revenues and any
othier sources of revenue received by Authorily from any sources whatsocver other than
Developer or Vertica! Developers.

19.1.3 The Partics acknowledge that the Annual Authority Dudget shall
comply with applicable requirements of the Conversion Act, the Public Trust, the Conveyance
Agreement and the City's Charter.

19.2 __Annual Budgol. Within ninety (90) days afier the Effective Date, the
Authority and Masier Developer shall meet and confer to create a base line budget ("Base Line
Budpget") that inciudes projected Authority Costs and Authorily Revenucs, On or before May |
with respect 10 Fiscal Year 2012-13 and each subsequent Authority Fiscal Ycar during the term
of this DDA, the Authority and Masier Developer shall meet and confer regarding the Authority
Costs reasonably expected to be incurred and Authority Revenues reasonably expected to be
received during 1hat succceding Authority Fiscal Year. Prior 10 such meetings, the Authority
shall prepare a preliminary budget (the "Annual Preliminary Budget”) cstimating the
anticipated Authority Cost and Authority Revenues, The preliminary budget of Authority Costs
shall include (i) the staff positions for all Authority staff, (ii) a general description of the duties
of each such staff person relative to the Project, (iii) an identification of cach third-party
professional expected Lo be paid by the Authority during such year together with a description of
the expected duiies of such professional, the method of compensation and the expected total cost
of such professional for such year, (iv) a general description of the costs and cxpenses related to
the operation and maintenance of NSTI. including compliance with the 1crms of the TIHDI
Agreement to provide assistance to TIHDI and TIHD! Member Organizations, subject to Section
19.3 below, and (v) a gencral description of the costs and expenses retated (o the management
ond implementation of the Project. The Annuel Preliminary Budget shall include a projection of
anticipated revenucs payable to Authority for the ycar, including projected Authority Revenues.
Based on such meetings and other relevant information available to the Authority, the Authority
shall update such Annual Preliminary Budget for Authority Costs for such Authority Fiscal Y ear,
broken down by fiscul quarter and including the information set forth in glauses (1) through ()
above {an “Ansunal Authority Draft Budge!") and deliver the same to Master Devcloper. The
Partics acknowledge that the Annual Authority Draft Budget is subject to review and approval by
the Authority Board and the Board of Supervisors in their sole and absolute discretion, The
Partics further acknowledge and agree that the Annual Authority Budget may need to be

mudificd by the Authority and the Board of Supervisors from time o ume during the Authorivy
Fiscal Year,
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193 Community Sgrvice Costs. The Parties acknowledge thal the Base Linc
Budget will include certain line items to provide community services consistent with the
amounts and types of Authorily's ¢xisting practice on NSTL. If Authority proposes in any
Authority Fiscal Year to make any material increase to the scope or funding levels of such
services, prior to including any such matcrial changes in the Annual Authority Drafl Budget, the
Authority shall provide Master Developer with a list of all chanpes, including types and amounts
of funding proposed, with o written justification describing the need, the amount, the benefit to
the community and an explanation as to why such need is unlikely to be met without the amount

of additional funding requesied. Authority shall meet and confer with Master Developer to
discuss the proposed increase.

194 __Reportipg. Within ninety (20) days following the end of cach catendar
quarter during the ticrm of this DDA, the Authority Dircctor shall deliver to Developer a
summary ol Authority Costs and Revenues incurred during such quarter together with a
comparison of the Authority Costs and Revenues incurred with those sct forth in the relevant
Annual Authority Budget (an *Authority Casts and Revenue Report™). Each Authority Costs
and Revenue Report shall contain a certification by the ;\ulhority Director that such Authority
Costs and Revenue Report, to his or her knowledge, is complete and complies with the 1erms af
this Articie 19. The summary shall be in a reasonably detziled form and shall include (i) a
general description of the services performed and Authority Costs incurred, (ii) the fees and cosls
incurred and paid by the Authority under the Interagency Cooperation Agreement, (iii) the fees
and costs of third-party professionals and copics of invoices from such third-party prolessionals:
and (iv) all other costs and expenscs of Authority in carrying out its duties. The Authority shall
provide such additional information and supporting documentation as Developer may reasonably
request regarding Authority Costs incurred. The Authority and Developer shall cooperate with
one another to develop a reporting format that satisfics the reasonable informational needs of
Developer without divulging any privileged or confidential information of the Authority, the
City, or their respective contractors, The Autherity Costs and Revenue Report shall be binding
on Developer in the absence of error demonitrated by Developer within six (6) months of
Devcloper's receipl of the same.

195 Pavment of Authority Cogts. The Authority may from time 10 time
establish a fee for service mechanism for Authority Costs incurred by it pursuant 1o this DDA,
although such mechanism may not result in higher Autherity Costs than if the system outlined in
Section 19.2 were observed. Any such fees collected shall be shown in the Authority Costs and
Revenue Report for purposes of determining the Authotity Costs dug and owing from Developer
under this DDA, '

19.6 Payment for Shortfall in Authority Costs. In each calendar quaner,
Authority shall apply all Authority Revenues against all Authority Costs described in each
Authority Costs and Revenues Report in accordance with the requirernents of applicable laws,
including the Conversion Act and the City's Charter. Doveloper shali reimburse Authority far
the amount by which the Authority Costs exceed Authority Revenues and reasonable reserves for
that quarter, as shown in the Authority Costs and Revenucs Report, no later than sixty (60) doys
afler the ecceipt of the Authority Costs and Revenue Report from the Authority. The Parties
shall meet and confer in good faith to resolve any disputes regarding an Authority Costs and
Revenue Report. In addition 1o the other remedies provided in this DDA, the Authority shall
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have the right to terminate or suspend any work far a Parly under this DDA upon such Party’s
failure to pay armounts due and owing hercunder, and continuing until such Party makes payment

in full to the Authority. No such failure to pay by a Party shall affect the Authority’s obligations
10 any other Party under this DDA,

19,7 __Interim Lcase Revenues. The Authority shall collcet and distribute
Interim 1.ease Revenues in accordance with the priority set forth in Section 6.1 of the Financing
Plan,

19.8 Payment of Ci nd Ramps Pa . Under the Development
Agreement and the Interagency Cooperation Agreement, City Agencics must submit quarterly
invoices for all City Costs incurred