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FILE NO. 211305 RESOLUTION NO.

[Lease and Management Agreement Amendment - Botanical Garden Society - Botanical
Garden, Japanese Tea Garden, and Conservatory of Flowers in Golden Gate Park]
Resolution approving and authorizing an amendment to the Lease and Management
Agreement between the Recreation and Park Department and the San Francisco
Botanical Garden Society for the San Francisco Botanical Garden in Golden Gate Park,
to also include the Japanese Tea Garden and the Conservatory of Flowers as part of
the leased premises (which shall be known collectively as “the Gardens of Golden Gate

Park”), to commence upon approval by the Board of Supervisors.

WHEREAS, The Recreation and Park Department manages Golden Gate Park and the
special gardens and attractions in Golden Gate Park; and

WHEREAS, The San Francisco Botanical Garden Society (“SFBGS”) has been the
City’s partner at the Botanical Garden since approximately 1955; in 2013, via Ordinance No.
162-13, the City approved a lease and management agreement (“the Lease”) that allows
SFBGS to lease and operate the Botanical Garden (including certain office and related space)
in partnership with the Recreation and Park Department (“RPD”) for an initial term of ten
years, with two ten-year extension options; the Lease has enabled the SFBGS to assist with
the operation and management of the Botanical Garden and with education, fundraising, and
other activities to support and enhance the Botanical Garden; a copy of the Lease and
Ordinance No. 162-13 are on file with the Clerk of the Board of Supervisors in File No. 211305
and incorporated by reference as though set forth fully herein; and

WHEREAS, The Japanese Tea Garden first opened around 1894 and is a premiere
attraction in Golden Gate Park; historically, visitor services consisted only of selling tickets for

admissions; during the COVID-19 pandemic and in order to reopen the Japanese Tea Garden

Mayor Breed
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to the public, the SFBGS agreed to help manage the entrance to the Japanese Tea Garden;
and

WHEREAS, The Conservatory of Flowers first opened in 1879 but was almost
destroyed following a devastating storm in 1995; it was eventually rebuilt and since 2003 has
been managed under a license with the Friends of Recreation and Park Corporation, today
known as the San Francisco Parks Alliance, who helped to raise the funds needed for the
renovation for the facility to reopen; the license expired in 2012 and has been in holdover and
has not been updated; and

WHEREAS, RPD and SFBGS seek to amend the Lease to include the Japanese Tea
Garden, and Conservatory of Flowers as part of the premises that the SFBGS leases and
operates, so that all three gardens can be operated collectively and known as “the Gardens of
Golden Gate Park;” a copy of the proposed Lease amendment is on file with the Clerk of the
Board of Supervisors in File No. 211305 and is incorporated by reference as though set forth
fully herein; and

WHEREAS, Merging certain functions of all three attractions would improve visitor
services and eliminate nonprofit redundancies; it would also allow visitors, volunteers, and
schoolchildren a combined educational and cultural experience, and assist the Department in
raising funds for needed repairs and maintenance and possible capital improvements at each
location; the three gardens would have a campus feel while keeping their individual legacy
names; together, they would be recognized and marketed as a regional organization with
national and international recognition and partnerships; and

WHEREAS, The proposed amendments to the Lease will have numerous public
benefits, as noted above, and will enhance the City’s ability to manage the Gardens of Golden

Gate Park and provide education and public programming, and given the SFBGS’s existing

Mayor Breed
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Lease for the Botanical Garden portion of premises reliance on competitive bidding
procedures for this Amendment would be impractical or impossible; and

WHEREAS, On November 18, 2021, the Recreation and Park Commission adopted
Resolution No. 2111-005, recommending that the Board of Supervisors approve the
amendments to the Lease; a copy of the Resolution is on file with the Clerk of the Clerk of the
Board of Supervisors in File No. 211305; now, therefore, be it

RESOLVED, That the Board of Supervisors hereby authorizes the General Manager of
the Recreation and Park Department, or their designee, to execute and enter into the
Amendment to the Lease with SFBGS substantially in the form filed with the Clerk of the
Board of Supervisors in File No. 211305; and, be it

FURTHER RESOLVED, That the Board of Supervisors authorizes the RPD General
Manager, or their designee, to enter into any further modifications and amendments to the
Lease, including to any of its exhibits, that the RPD General Manager determines, in
consultation with the City Attorney, are in the best interests of the City, do not materially
increase the obligations or liabilities of the City, are necessary or advisable to effectuate the
purposes of the Lease, and are in compliance with all applicable laws including the City’s
Charter; and, be it

FURTHER RESOLVED, That within 30 days of the Amendment being fully executed by
all parties, the Recreation and Park Department shall provide a copy of the final Amendment

to the Clerk of the Board for inclusion into the official file.

Mayor Breed
BOARD OF SUPERVISORS Page 3



BUDGET AND FINANCE COMMITTEE MEETING FEBRUARY 9, 2022

Items 1 & 2 Department:
Files 21-1305 & 21-1295 Recreation & Parks
(Continued from 2/2 meeting)

Legislative Objectives

o File 21-1305: The proposed resolution would approve an amendment to the lease and
management agreement with the San Francisco Botanical Garden Society to also include
the Japanese Tea Garden and the Conservatory of Flowers as part of the leased premises.

e File 21-1295: The proposed ordinance would amend the Park Code to waive admission fees
for San Francisco residents to the Japanese Tea Garden and the Conservatory of Flowers
and reauthorize the Recreation and Park Department to set admission fees for non-resident
adults at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden
through flexible pricing. Fees for non-resident veterans would also be waived.

Key Points

e The Botanical Garden Society (SFBGS) is responsible for admissions collections and other
services for the Botanical Garden. The Conservatory of Flowers is currently managed by the
Parks Alliance, and the Department is typically responsible for managing admissions at the
Japanese Tea Garden in addition to garden maintenance. Under the proposed amendment,
SFBGS would provide these same services to the Japanese Tea Garden and the Conservatory
of Flowers. Non-profit costs are covered by admission revenues.

Fiscal Impact

e The Department estimates savings of $383,484 from joint management of the gardens due
to consolidation of admission staffing and resulting in lower admissions costs than historical
spending for the three gardens. The proposed spending plan includes an annual deposit of
$514,105 to the City’s Garden Improvement Fund for maintenance and improvement of the
gardens.

e We estimate the annual revenue loss from the elimination of residential admission fees
(5271,385) and non-resident veteran admission fees ($300,000) could be offset by an
increase of $1.00 in non-resident admission fees. Any net revenue would be assigned to the
City’s Garden Improvement Fund.

Policy Consideration

e The original lease and management agreement with the Botanical Garden Society approved
by the Board of Supervisors was not competitively procured and may be extended through
May 2043. Because management of the three gardens has never been competitively
procured, we do not know if costs are reasonable or if there are other providers that would
bid on a competitive solicitation.

Recommendations
e Approval of Files 21-1305 and 21-1295 are policy matters for the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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MANDATE STATEMENT

City Charter Section 9.118(c) states that any lease, modification, amendment, or termination of
a lease that had an initial term of ten years or more, including options to extend, or that had
anticipated revenues of S1 million or more is subject to Board of Supervisors approval.

City Charter Section 2.105 states that all legislative acts shall be by ordinance, approved by a
majority of the members of the Board of Supervisors.

BACKGROUND

Current Lease and Management Agreement

Under an existing lease and management agreement between the Recreation and Parks
Department and the nonprofit organization, San Francisco Botanical Garden Society, the San
Francisco Botanical Garden Society is responsible for visitor services, admissions collections,
educational programming, marketing, and other services to support operations of the Botanical
Garden in Golden Gate Park. The existing agreement was effective beginning in December 2013
and expires December 2023 and includes two options to extend for ten years each.

Proposed Gardens of Golden Gate Park

The Recreation and Parks Commission seeks to bring the Botanical Garden, Japanese Tea Garden,
and the Conservatory of Flowers under joint management. The three gardens would be referred
to collectively as “the Gardens of Golden Gate Park.”

Currently, all three gardens are separately managed. As mentioned above, the Botanical Garden
is managed under a lease and management agreement with the San Francisco Botanical Garden
Society. The Conservatory of Flowers is currently managed under a license with the San Francisco
Parks Alliance. The license has been in holdover status since it expired in 2012. The Recreation
and Parks Department is primarily responsible for managing admissions at the Japanese Tea
Garden in addition to garden maintenance.! However, the San Francisco Botanical Garden
Society has managed admissions collections for the Japanese Tea Garden during the COVID-19
pandemic according to a supplemental agreement to the existing lease and management
agreement.

Admission Fees

The Park Code establishes admission fees for the San Francisco Botanical Garden, the Japanese
Tea Garden, and the Conservatory of Flowers. There are different rates for children, adults, and
seniors. Currently, San Francisco residents do not pay any fees at the Botanical Garden and
receive discounts at the Japanese Tea Garden and Conservatory of Flowers.

1 According to Recreation and Parks Department staff, the Department receives support from the Friends of the
Japanese Tea Garden and a concessionaire operates the historic Tea House and Gift Shop.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE COMMITTEE MEETING FEBRUARY 9, 2022

In 2019, the Board of Supervisors authorized the Recreation and Park Department to set non-
resident adult admission fees for the three gardens through “flexible pricing” (File 19-0629). This
allowed the Department to temporarily increase or decrease the fees based on factors such as
public demand, facility conditions, and rates at comparable facilities. The Department could only
increase prices once per year by up to 50% and was only permitted to increase prices during
certain times of the year depending on the facility. The existing law permits price increases for
non-resident adults as follows:

e Botanical Garden: Increases only on Saturdays and Sundays
e Conservatory of Flowers: Increases only on Fridays, Saturdays, and Sundays
e Japanese Tea Garden: Increases only March through October

The flexible pricing system was scheduled to sunset on June 30, 2021, but the Board of
Supervisors authorized the extension of flexible pricing at the gardens until December 7, 2021
(File 21-0653). The 2019 flexible pricing legislation also allowed the General Manager to adjust
non-resident admission fees for Coit Tower, however that authority was never implemented and
expired in June 2021.

DETAILS OF PROPOSED LEGISLATION

File 21-1305

The proposed resolution would approve an amendment to the lease and management
agreement with the San Francisco Botanical Garden Society to also include the Japanese Tea
Garden and the Conservatory of Flowers as part of the leased premises. The term of the
agreement with the Botanical Garden Society remains unchanged.

File 21-1295
The proposed ordinance would amend the Park Code to:

e Waive admission fees for San Francisco residents to the Japanese Tea Garden and the
Conservatory of Flowers;

e Waive admission fees for non-resident veterans for all three gardens?

e Authorize the Recreation and Park Department to waive or discount other admission fees
at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden;

e Re-authorize the Recreation and Park Department to set admission fees for non-resident
adults at the three gardens through flexible pricing; and

e Affirm the Planning Department’s determination that all associated actions comply with
the California Environmental Quality Act.

2 File 21-1095, approved in December 2021, waived admission fees to certain Recreation & Park facilities, including
the Japanese Tea Garden and Conservatory of Flowers, for resident veterans. Under that ordinance, fees for non-
resident veterans would be automatically waived if the Controller certifies that sufficient funding has been
appropriated for one-year.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE COMMITTEE MEETING FEBRUARY 9, 2022

Selection of San Francisco Botanical Garden Society

Chapter 23.33 of the Administrative Code requires that leases be competitively bid unless
competitive bidding procedures are impractical or impossible. The Department determined that
holding a competitive bid for the lease and management of the Conservatory of Flowers and the
Japanese Tea Garden would not be practical or feasible given the San Francisco Botanical Garden
Society’s specialized knowledge and experience pertaining to specialty gardens, its existing
agreement for the Botanical Garden, and the assumed benefits from bringing the three gardens
under joint management. Therefore, the Department is proposing to amend the existing lease
and management agreement to include the two other gardens. The Board of Supervisors
authorized the waiver of the requirement under Chapter 23.33 of the Administrative Code that
the existing lease and management agreement be competitively bid, given the San Francisco
Botanical Garden Society’s specialized knowledge and experience in 2013 (File 13-0537). At that
time, the Department estimated that the value of the services provided by the lease was $2.1
million annually, which exceeded the fair market value of the annual rent of $384,062, as
estimated by an appraiser. The Department has not conducted a new appraisal of the Botanical
Garden nor of the Japanese Tea Garden or the Conservatory of Flowers.

Services Provided

Under the existing agreement, the San Francisco Botanical Garden Society is responsible for
managing the following aspects of the Botanical Garden operations: visitor services, admissions
collection, educational programming, marketing, volunteer program coordination, special
events, and community relations. The Department is responsible for garden maintenance and
oversight, including strategic and master site planning, plant collections development and
documentation, signage, as well as improvements, renovations, and maintenance of the
Botanical Garden. As described below in the Fiscal Impact Section, costs for these services are
covered by admission fees and the Botanical Garden Society pays the City a base rent of $100 per
year.

Under the proposed amendment to the lease and management agreement, the San Francisco
Botanical Garden Society would provide the same services that it currently provides at the
Botanical Garden to the Japanese Tea Garden and the Conservatory of Flowers. Similarly, the
Department would continue to be responsible for garden maintenance, facility maintenance, and
oversight at all three gardens.

Admissions Receipts

According to Exhibit E of the proposed amendment to the lease and management agreement,
fees paid for admission to the three gardens may only be used for the benefit of the three
gardens. The San Francisco Botanical Garden Society (SFBGS) would collect admission fees and
remit them in full to the Department. The Department would allocate monies collected monthly
in the following order:

a) SFBGS expenses associated with collection of admission fees, such as personnel costs,
office supplies, and rent or related fees for equipment;

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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b) Department expenses associated with maintenance and oversight of the gardens of $4.4
million per fiscal year;

c) SFBGS education and community outreach expenditures of $650,000 per fiscal year;

d) The balance of admission receipts would be paid into the “Gardens of Golden Gate Park
Improvement Fund,” which would be maintained by the City.3

This reflects the allocation model in the existing agreement for the Botanical Garden. According
to the Department, admission receipts from the Japanese Tea Garden historically accrued to the
Department’s general fund and were used for costs associated with managing admissions and
maintenance of all of the gardens. According to Department staff, admission receipts from the
Conservatory of Flowers have not been paid directly to the Department. According to a
November 2021 Budget and Legislative Analyst Report, Relations between Recreation and Parks
Department and San Francisco Parks Alliance, there is no provision for a minimum guaranteed
amount of admissions receipts to be allocated to the Department in the 2003 agreement with
the San Francisco Parks Alliance.

Admission Fee Changes (File 21-1295)

The proposed ordinance would waive admission fees for residents and re-authorize and
standardize flexible pricing for adult non-residents. The proposed ordinance would allow the
Department to increase prices for non-resident adults only by up to 50% of the Park Code set fee
upon 30 days’ notice to the public rather than just once per year and does not constrain price
increases to certain months or days unlike the existing law. The Department could also decrease
fees at any time. In addition, the proposed ordinance would also remove the sunset date for
flexible pricing, allowing the Recreation and Park Department to continue using flexible pricing
at the three gardens indefinitely. Fee changes must be due to changes in demand at particular
days and times, adverse weather, facility conditions, operating costs, or tickets covering multiple
gardens.

Flexible Pricing Use at the Gardens

The Recreation and Parks Department provided an update on flexible pricing at the three gardens
to the Board of Supervisors in May 2021. The regular non-resident adult admission fee was $9 at
all three gardens until FY 2020-21 when it was increased to $10 at the Japanese Tea Garden and
the Conservatory of Flowers and in FY 2021-22 when it increased to $10 at the Botanical Garden
due to allowable CPI increases. According to that report, flexible pricing for non-resident adults
was applied as follows:

e Botanical Garden: Applied on the weekends starting in November 2019 with a $3
increase.

e Conservatory of Flowers: Applied on the weekends starting in October 2019 with a $2
increase.

3 According to the proposed amendment, expenditures from the Gardens of Golden Gate Park Improvement Fund
may only be used for expenses associated with maintenance, renovation, and improvement of the gardens, unless
the Recreation and Park Commission and the San Francisco Botanical Garden Society otherwise agree in writing.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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e Japanese Tea Garden: Applied starting in March 2020 through September 2020 with a $2
increase. In October 2020, the price was adjusted back to $10, and the $2 increase was
restored starting in March 2021.

Other City Departments Use of Flexible Pricing

At the request of a Supervisor, we completed a short survey of City entities that charge for use
of City property.

Our survey found that the Recreation and Parks Department uses a flexible pricing structure for
golf fees, which allows the General Manager to adjust resident and tournament rates based on
demand, prices at other golf courses, and course conditions.* The Academy of Sciences uses
dynamic admissions pricing, which varies by day and time. However, the Fine Arts Museums,
which include the De Young and Legion of Honor Museums, does not use dynamic pricing for
admissions, though the museums charge higher fees for special exhibits.

Additionally, we found that the San Francisco Municipal Transportation Agency (SFMTA) uses
dynamic pricing (referred to as transportation demand management) for garage and parking
meter fees, both of which are generally based on demand. According to SFMTA staff, since the
implementation of dynamic pricing in 2011, garage fees have generally increased and parking
meter fees have fluctuated between $0.50 and $10 per hour based on demand for curb space.
Garage and parking meter fees are adjusted by SFMTA staff.

Performance of Botanical Garden Society

The existing lease and management agreement does not have performance metrics. Data
provided by the Recreation and Parks Department show that admissions increased from 240,000
in FY 2011-12 to 424,000 in FY 2018-19 (the last full year before COVID-19), an increase of 76.7%.

FISCAL IMPACT

The Recreation and Parks Department developed the Gardens of Golden Gate Park budget based
on actual spending from FY 2018-19 due to the impact of COVID-19 on subsequent years. Exhibit
1 below summarizes the sources and uses of the proposed amended lease and management
agreement.

4 Park Code Section 12.12(d), which relates to municipal golf courses, states that the General Manager may discount
resident rates by 50% and increase them by 25%; tournament rates may be increased by 50%.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Exhibit 1: Sources and Uses of Proposed Gardens of Golden Gate Park

Botanical Conservatory Japanese Tea

Sources Garden of Flowers Garden Total
Admissions Receipts $1,393,527 $1,047,127 $4,280,000 $6,720,654
Total Sources $1,393,527 $1,047,127 $4,280,000 $6,720,654
Uses

SFBGS Admissions Cost 536,998 323,202 306,203 1,166,403
Rec & Park Operating Expenses 287,573 250,000 3,865,000 4,402,573
SFBGS Education and Community

Engagement Expenses 287,573 250,000 100,000 637,573
Garden Improvement Fund 281,383 223,925 8,797 514,105
Total Uses $1,393,527 $1,047,127 $4,280,000 $6,720,654

Source: Recreation and Parks Department

Note: Admission receipts are based on FY 2018-19 fees. At that time, flexible pricing was not in use for adult non-
residents, and adult residents paid discounted fees at the Conservatory of Flowers and the Japanese Tea Garden and
no admission fee at the Botanical Garden.

As shown above, the proposed budget includes $4.4 million in operating expenses for the
Recreation and Parks Department for maintenance and oversight of the three gardens. According
to Department staff, the estimates are based on three years of spending and include costs
associated with 27.15 FTE positions (including 14.25 FTE Gardeners, 4.0 Nursery Specialists, 2.25
Custodians, and other maintenance positions), deferred maintenance, and materials and
supplies. City costs are expected to increase from $3.9 million in FY 2018-19 to $4.4 million in the
first year of the proposed agreement due to increases in City salary and benefits costs and costs
associated with maintenance of the Conservatory of Flowers, which was previously paid for by
the San Francisco Parks’ Alliance out of admissions revenue. Attachment 1 compares the
proposed budget to FY 2018-19 actual expenses for the three gardens.

The Department estimates savings of $383,484 from joint management of the gardens compared
to FY 2018-19 expenses, due to consolidation of admission staffing and resulting in lower
admissions costs than historical spending for the three gardens. The proposed budget assumes
annual admission levels are the same as FY 2018-19 levels.

The savings would support an increase of $150,000 in education and community engagement
programming for the San Francisco Botanical Garden Society to cover the additional facilities as
well as increases in the Recreation and Parks Department budget described above. The proposed
amended lease and management agreement would result in an estimated annual deposit of
$514,105 to the Gardens of Golden Gate Park Improvement Fund. This reflects an increase from
prior year deposits to the Garden Improvement Fund because admission receipts from the
Conservatory of Flowers and the Japanese Tea Garden were not previously deposited to a
dedicated improvement fund.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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Admission Fee Changes (File 21-1295)

As noted above, under the proposed ordinance, fees for resident admissions are waived at the
Conservatory of Flowers and the Japanese Tea Garden to align with current practices at the
Botanical Garden, and the Department could raise fees for non-residents by a maximum of $5,
up to $15 at all three gardens. Exhibit 2 below shows the number of visitors and total admissions
revenue for the three gardens for FY 2018-19. Admissions were lower in subsequent years due
to the impacts of COVID-19. In FY 2018-19 non-resident adult admission fee collections across
the three gardens accounted for approximately three-quarters of total admissions revenue.

Exhibit 2: Total Visitors and Admissions Revenue, FY 2018-19

Non-Resident Non-Resident

Facility Resident Adult Other?® Other Free® Total Visitors
Botanical Garden 211,719 107,056 54,339 63,618 436,732
Conservatory of Flowers 20,338 74,383 49,064 25,042 168,827
Japanese Tea Garden 29,400 380,145 100,364 246,270 756,179
Total Visitors 261,457 561,584 203,767 334,930 1,361,738
Admissions Revenue $271,385 $5,054,301 $1,221,695 SO $6,547,381
Percent of Total Revenue 4.1% 77.2% 18.7% 0.0% 100.0%

Source: Recreation and Parks Department

2 Non-Resident other includes discounted admissions for children and senior non-residents.

b Other Free includes free admissions for low-income residents and non-residents, free admissions hours at the
gardens, and other free admissions.

Note: FY 2018-19 revenues for the Botanical Garden was $1.2 million, $1.0 million for the Conservatory of Flowers,
and $4.3 million for the Japanese Tea Garden.

Recreation and Parks Department staff estimate that waiving resident fees at the Conservatory
of Flowers and the Japanese Tea Garden would result in $271,385 in annual lost revenue based
on admission fee collections for residents in FY 2018-19, as shown above. In December 2021, the
Board of Supervisors approved an ordinance waiving fees for resident veterans and, once the
Controller certifies sufficient funding is available, for non-resident veterans. The proposed fee
ordinance, which allows for flexible pricing for non-resident garden admissions, waives for
admissions fees non-resident veterans. Based on a Department of Defense data, approximately
6% of the statewide population are veterans or actively serving in the armed forces. Therefore,
waiving non-resident veteran admissions fees may cost approximately $300,000 (6% of $5 million
non-resident adult admission fees).

We estimate the annual revenue loss from the elimination of residential admission fees
(5271,385) and non-resident veteran admission fees (5300,000) could be offset by an increase of

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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$1.00 in non-resident admission fees.”> Under the proposed lease and management agreement,
any surplus revenue would be assigned to the City’s Gardens of Golden Gate Park Improvement
Fund for expenses associated with maintenance, renovation, and improvement of the gardens.

POLICY CONSIDERATION

Agreement Amendment

The proposed lease and management agreement amendment (File 21-1305) allows the Botanical
Garden Society, which operates the Botanical Garden, to operate the Japanese Tea Garden,
typically operated by City staff, and the Conservatory of Flowers, currently operated by the San
Francisco Parks Alliance. According to Recreation and Parks Department staff, the Botanical
Garden Society temporarily took over admission operations at the Japanese Tea Garden during
the pandemic and City staff have been re-assigned to recreation centers.

Net revenues from the Conservatory of Flowers, which previously went to the San Francisco Parks
Alliance, together with revenues from the Japanese Tea Garden and Botanical Garden, will all be
provided to the Recreation and Parks Department account to cover Department staffing costs
and facility maintenance costs. Overall, City costs are expected to increase from $3.9 million in
FY 2018-19 to S4.4 million in the first year of the proposed agreement due to increases in City
salary and benefits costs and costs associated with maintenance of the Conservatory of Flowers,
which was previously paid for by the San Francisco Parks’ Alliance out of admissions revenue.
Beyond that, the proposed agreement does not expand the scope of City services related to the
gardens.

The original lease and management agreement with the Botanical Garden Society approved by
the Board of Supervisors was not competitively procured and may be extended through May
2043. Aside from expanding operations to include the Japanese Tea Garden and Conservatory of
Flowers, the proposed lease and management agreement amendment is generally consistent
with the original agreement approved by the Board of Supervisors. Lease and management of
each of the three gardens has never been competitively procured. The Botanical Garden Society
has been operating the Botanical Garden since 1955. The Japanese Tea Garden has been
operated by the City, and the Conservatory of Flowers has been operated by the San Francisco
Parks’ Alliance since it reopened in 2003. The Department believes that the Botanical Garden
Society is uniquely suited to operate garden admissions, given the organization’s $20 million
endowment and fundraising capacity that may be used to fund garden improvements, strong
community ties, and network of volunteers.

Because management of the three gardens has never been competitively procured, we do not
know if costs are reasonable or if there are other providers that would bid on a competitive

51In FY 2018-19, the three gardens had 561,584 visitors. Therefore, a $1.00 increase in admissions fees with the same
number of visitors would provide $561,584, or roughly equivalent to the combined $571,385 revenue loss from the
elimination of residential admission fees (5271,385) and non-resident veteran admission fees ($300,000).

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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solicitation. We therefore consider approval of the proposed resolution (File 21-1305) to be a
policy matter for the Board of Supervisors.

Fee Ordinance

As noted above, the proposed ordinance (File 21-1295) would eliminate residential admission
fees for the Conservatory of Flowers and the Japanese Tea Garden and continue to allow dynamic
pricing for non-resident adult admission fees. It would also waive non-resident admission fees
for veterans. As noted above, the annual revenue loss from the elimination of residential
admission fees and non-resident veterans could be offset by an increase of $1.00 in non-resident
admission fees. If the proposed ordinance modifying the garden admission fees is not approved,
the admission fees for the gardens are expected to cover the operating expenses of both the
Botanical Garden Society and the City for all three gardens. If the non-resident fees are increased
beyond that point, all additional net revenue would accrue to an improvement fund dedicated
to garden improvements.

We consider approval of the proposed ordinance (File 21-1295) to be a policy matter for the
Board of Supervisors.

RECOMMENDATIONS

1. Approval of File 21-1305 is a policy matter for the Board of Supervisors.
2. Approval of File 21-1295 is a policy matter for the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
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FEBRUARY 9, 2022

Exhibit 3: Proposed Gardens of Golden Gate Park Budget Compared to FY 2018-19 Actuals (All

Gardens)
FY 2018-19 Proposed Percent

Sources Actuals Budget Difference Difference
Admissions Receipts $6,568,309 $6,720,654 $152,345 2.3%
Total Sources $6,568,309 $6,720,654 $152,345 2.3%
Uses
SFBGS Admissions Cost 1,549,857 1,166,403 (383,454) -24.7%
Rec & Park Operating Expenses 3,914,343 4,402,573 488,230 12.5%

Botanical Garden 287,573 287,573 0 0.0%

Conservatory of Flowers 0 250,000 250,000

Japanese Tea Garden 3,626,770 3,865,000 238,230 6.6%
SFBGS Education and Community
Engagement Expenses 487,573 637,573 150,000 30.8%
Garden Improvement Fund 209,409 514,105 304,696 145.5%
Total Uses $6,161,182 $6,720,654 $559,472 9.1%

Source: Recreation and Parks Department

Note: FY 2018-19 actuals do not include Rec & Park operating costs for the Conservatory of Flowers. Garden
Improvement Fund amounts for FY 2018-19 are less than the difference between sources and SFBGS and City uses
because, under the existing license agreement with the San Francisco Parks Alliance, net revenues from the
Conservatory of Flowers are provided to the City.
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Items 4 &5 Department:
Files 21-1305 & 21-1295 Recreation & Parks
(Continued from 1/26/22 meeting)

Legislative Objectives

o File 21-1305: The proposed resolution would approve an amendment to the lease and
management agreement with the San Francisco Botanical Garden Society to also include
the Japanese Tea Garden and the Conservatory of Flowers as part of the leased premises.

e File 21-1295: The proposed ordinance would amend the Park Code to waive admission fees
for San Francisco residents to the Japanese Tea Garden and the Conservatory of Flowers
and reauthorize the Recreation and Park Department to set admission fees for non-resident
adults at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden
through flexible pricing.

Key Points

e The Botanical Garden Society (SFBGS) is responsible for admissions collections and other
services for the Botanical Garden. The Conservatory of Flowers is currently managed by the
Parks Alliance, and the Department is typically responsible for managing admissions at the
Japanese Tea Garden in addition to garden maintenance. Under the proposed amendment,
SFBGS would provide these same services to the Japanese Tea Garden and the Conservatory
of Flowers. Non-profit costs are covered by admission revenues.

Fiscal Impact

e The Department estimates savings of $383,484 from joint management of the gardens due
to consolidation of admission staffing and resulting in lower admissions costs than historical
spending for the three gardens. The proposed budget includes an annual deposit of
$514,105 to the City’s Garden Improvement Fund for maintenance and improvement of the
gardens.

e The Department estimates that waiving resident fees at the gardens would result in
$271,385 in annual lost revenue, but that this would be off-set by higher non-resident adult
admission fees. Any net revenue would be assigned to the City’s Garden Improvement
Fund.

Policy Consideration

e The original lease and management agreement with the Botanical Garden Society approved
by the Board of Supervisors was not competitively procured and may be extended through
May 2043. Because management of the three gardens has never been competitively
procured, we do not know if costs are reasonable or if there are other providers that would
bid on a competitive solicitation.

Recommendations
e Approval of Files 21-1305 and 21-1295 are policy matters for the Board of Supervisors.

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST

11



BUDGET AND FINANCE COMMITTEE MEETING FEBRUARY 2, 2022

MANDATE STATEMENT

City Charter Section 9.118(c) states that any lease, modification, amendment, or termination of
a lease that had an initial term of ten years or more, including options to extend, or that had
anticipated revenues of S1 million or more is subject to Board of Supervisors approval.

City Charter Section 2.105 states that all legislative acts shall be by ordinance, approved by a
majority of the members of the Board of Supervisors.

BACKGROUND

Current Lease and Management Agreement

Under an existing lease and management agreement between the Recreation and Parks
Department and the nonprofit organization, San Francisco Botanical Garden Society, the San
Francisco Botanical Garden Society is responsible for visitor services, admissions collections,
educational programming, marketing, and other services to support operations of the Botanical
Garden in Golden Gate Park. The existing agreement was effective beginning in December 2013
and expires December 2023 and includes two options to extend for ten years each.

Proposed Gardens of Golden Gate Park

The Recreation and Parks Commission seeks to bring the Botanical Garden, Japanese Tea Garden,
and the Conservatory of Flowers under joint management. The three gardens would be referred
to collectively as “the Gardens of Golden Gate Park.”

Currently, all three gardens are separately managed. As mentioned above, the Botanical Garden
is managed under a lease and management agreement with the San Francisco Botanical Garden
Society. The Conservatory of Flowers is currently managed under a license with the San Francisco
Parks Alliance. The license has been in holdover status since it expired in 2012. The Recreation
and Parks Department is primarily responsible for managing admissions at the Japanese Tea
Garden in addition to garden maintenance.! However, the San Francisco Botanical Garden
Society has managed admissions collections for the Japanese Tea Garden during the COVID-19
pandemic according to a supplemental agreement to the existing lease and management
agreement.

Admission Fees

The Park Code establishes admission fees for the San Francisco Botanical Garden, the Japanese
Tea Garden, and the Conservatory of Flowers. There are different rates for children, adults, and
seniors. San Francisco residents do not pay any fees at the Botanical Garden and receive
discounts at the Japanese Tea Garden and Conservatory of Flowers.

1 According to Recreation and Parks Department staff, the Department receives support from the Friends of the
Japanese Tea Garden and a concessionaire operates the historic Tea House and Gift Shop.
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In 2019, the Board of Supervisors authorized the Recreation and Park Department to set non-
resident adult admission fees for the three gardens through “flexible pricing” (File 19-0629). This
allowed the Department to temporarily increase or decrease the fees based on factors such as
public demand, facility conditions, and rates at comparable facilities. The Department could only
increase prices once per year by up to 50% and was only permitted to increase prices during
certain times of the year depending on the facility. The existing law permits price increases for
non-resident adults as follows:

e Botanical Garden: Increases only on Saturdays and Sundays
e Conservatory of Flowers: Increases only on Fridays, Saturdays, and Sundays
e Japanese Tea Garden: Increases only March through October

The flexible pricing system was scheduled to sunset on June 30, 2021, but the Board of
Supervisors authorized the extension of flexible pricing at the gardens until December 7, 2021
(File 21-0653). The 2019 flexible pricing legislation also allowed the General Manager to adjust
non-resident admission fees for Coit Tower, however that authority was never implemented and
expired in June 2021.

DETAILS OF PROPOSED LEGISLATION

File 21-1305

The proposed resolution would approve an amendment to the lease and management
agreement with the San Francisco Botanical Garden Society to also include the Japanese Tea
Garden and the Conservatory of Flowers as part of the leased premises. The term of the
agreement with the Botanical Garden Society remains unchanged.

File 21-1295
The proposed ordinance would amend the Park Code to:

e Waive admission fees for San Francisco residents to the Japanese Tea Garden and the
Conservatory of Flowers;

e Authorize the Recreation and Park Department to waive or discount other admission fees
at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden;

e Re-authorize the Recreation and Park Department to set admission fees for non-resident
adults at the three gardens through flexible pricing; and

e Affirm the Planning Department’s determination that all associated actions comply with
the California Environmental Quality Act.

Selection of San Francisco Botanical Garden Society

Chapter 23.33 of the Administrative Code requires that leases be competitively bid unless
competitive bidding procedures are impractical or impossible. The Department determined that
holding a competitive bid for the lease and management of the Conservatory of Flowers and the
Japanese Tea Garden would not be practical or feasible given the San Francisco Botanical Garden
Society’s specialized knowledge and experience pertaining to specialty gardens, its existing
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agreement for the Botanical Garden, and the assumed benefits from bringing the three gardens
under joint management. Therefore, the Department is proposing to amend the existing lease
and management agreement to include the two other gardens. The Board of Supervisors
authorized the waiver of the requirement under Chapter 23.33 of the Administrative Code that
the existing lease and management agreement be competitively bid, given the San Francisco
Botanical Garden Society’s specialized knowledge and experience in 2013 (File 13-0537). At that
time, the Department estimated that the value of the services provided by the lease was $2.1
million annually, which exceeded the fair market value of the annual rent of $384,062, as
estimated by an appraiser. The Department has not conducted a new appraisal of the Botanical
Garden nor of the Japanese Tea Garden or the Conservatory of Flowers.

Services Provided

Under the existing agreement, the San Francisco Botanical Garden Society is responsible for
managing the following aspects of the Botanical Garden operations: visitor services, admissions
collection, educational programming, marketing, volunteer program coordination, special
events, and community relations. The Department is responsible for garden maintenance and
oversight, including strategic and master site planning, plant collections development and
documentation, signage, as well as improvements, renovations, and maintenance of the
Botanical Garden. As described below in the Fiscal Impact Section, costs for these services are
covered by admission fees and the Botanical Garden Society pays the City a base rent of $100 per
year.

Under the proposed amendment to the lease and management agreement, the San Francisco
Botanical Garden Society would provide the same services that it currently provides at the
Botanical Garden to the Japanese Tea Garden and the Conservatory of Flowers. Similarly, the
Department would continue to be responsible for garden maintenance, facility maintenance, and
oversight at all three gardens.

Admissions Receipts

According to Exhibit E of the proposed amendment to the lease and management agreement,
fees paid for admission to the three gardens may only be used for the benefit of the three
gardens. The San Francisco Botanical Garden Society (SFBGS) would collect admission fees and
remit them in full to the Department. The Department would allocate monies collected monthly
in the following order:

a) SFBGS expenses associated with collection of admission fees, such as personnel costs,
office supplies, and rent or related fees for equipment;

b) Department expenses associated with maintenance and oversight of the gardens of $4.4
million per fiscal year;

c) SFBGS education and community outreach expenditures of $650,000 per fiscal year;

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST

14



BUDGET AND FINANCE COMMITTEE MEETING FEBRUARY 2, 2022

d) The balance of admission receipts would be paid into the “Gardens of Golden Gate Park
Improvement Fund,” which would be maintained by the City.?

This reflects the allocation model in the existing agreement for the Botanical Garden. According
to the Department, admission receipts from the Japanese Tea Garden historically accrued to the
Department’s general fund and were used for costs associated with managing admissions and
maintenance of all of the gardens. According to Department staff, admission receipts from the
Conservatory of Flowers have not been paid directly to the Department. According to a
November 2021 Budget and Legislative Analyst Report, Relations between Recreation and Parks
Department and San Francisco Parks Alliance, there is no provision for a minimum guaranteed
amount of admissions receipts to be allocated to the Department in the 2003 agreement with
the San Francisco Parks Alliance.

Admission Fee Changes (File 21-1295)

The proposed ordinance would waive admission fees for residents and re-authorize and
standardize flexible pricing for adult non-residents. The proposed ordinance would allow the
Department to increase prices for non-resident adults only by up to 50% of the Park Code set fee
upon 30 days’ notice to the public rather than just once per year and does not constrain price
increases to certain months or days unlike the existing law. The Department could also decrease
fees at any time. In addition, the proposed ordinance would also remove the sunset date for
flexible pricing, allowing the Recreation and Park Department to continue using flexible pricing
at the three gardens indefinitely. Fee changes must be due to changes in demand at particular
days and times, adverse weather, or facility conditions.

Flexible Pricing Use at the Gardens

The Recreation and Parks Department provided an update on flexible pricing at the three gardens
to the Board of Supervisors in May 2021. The regular non-resident adult admission fee was $9 at
all three gardens until FY 2020-21 when it was increased to $10 at the Japanese Tea Garden and
the Conservatory of Flowers and in FY 2021-22 when it increased to $10 at the Botanical Garden
due to allowable CPIl increases. According to that report, flexible pricing for non-resident adults
was applied as follows:

e Botanical Garden: Applied on the weekends starting in November 2019 with a $3
increase.

e Conservatory of Flowers: Applied on the weekends starting in October 2019 with a S2
increase.

e Japanese Tea Garden: Applied starting in March 2020 through September 2020 with a $2
increase. In October 2020, the price was adjusted back to $10, and the $2 increase was
restored starting in March 2021.

2 According to the proposed amendment, expenditures from the Gardens of Golden Gate Park Improvement Fund
may only be used for expenses associated with maintenance, renovation, and improvement of the gardens, unless
the Recreation and Park Commission and the San Francisco Botanical Garden Society otherwise agree in writing.
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Other City Departments Use of Flexible Pricing

At the request of a Supervisor, we completed a short survey of City entities that charge for use
of City property.

Our survey found that the Recreation and Parks Department uses a flexible pricing structure for
golf fees, which allows the General Manager to adjust resident and tournament rates based on
demand, prices at other golf courses, and course conditions.®> The Academy of Sciences uses
dynamic admissions pricing, which varies by day and time. However, the Fine Arts Museums,
which include the De Young and Legion of Honor Museums, does not use dynamic pricing for
admissions, though the museums charge higher fees for special exhibits.

Additionally, we found that the San Francisco Municipal Transportation Agency (SFMTA) uses
dynamic pricing (referred to as transportation demand management) for garage and parking
meter fees, both of which are generally based on demand. According to SFMTA staff, since the
implementation of dynamic pricing in 2011, garage fees have generally increased and parking
meter fees have fluctuated between $0.50 and $10 per hour based on demand for curb space.
Garage and parking meter fees are adjusted by SFMTA staff.

Performance of Botanical Garden Society

The existing lease and management agreement does not have performance metrics. Data
provided by the Recreation and Parks Department show that admissions increased from 240,000
in FY 2011-12 to 424,000 in FY 2018-19 (the last full year before COVID-19), an increase of 76.7%.

FISCAL IMPACT

The Recreation and Parks Department developed the Gardens of Golden Gate Park budget based
on actual spending from FY 2018-19 due to the impact of COVID-19 on subsequent years. Exhibit
1 below summarizes the sources and uses of the proposed amended lease and management
agreement.

3 Park Code Section 12.12(d), which relates to municipal golf courses, states that the General Manager may discount
resident rates by 50% and increase them by 25%; tournament rates may be increased by 50%.
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Exhibit 1: Sources and Uses of Proposed Gardens of Golden Gate Park

Botanical Conservatory Japanese Tea

Sources Garden of Flowers Garden Total
Admissions Receipts $1,393,527 $1,047,127 $4,280,000 $6,720,654
Total Sources $1,393,527 $1,047,127 $4,280,000 $6,720,654
Uses

SFBGS Admissions Cost 536,998 323,202 306,203 1,166,403
Rec & Park Operating Expenses 287,573 250,000 3,865,000 4,402,573
SFBGS Education and Community

Engagement Expenses 287,573 250,000 100,000 637,573
Garden Improvement Fund 281,383 223,925 8,797 514,105
Total Uses $1,393,527 $1,047,127 $4,280,000 $6,720,654

Source: Recreation and Parks Department

Note: Admission receipts are based on FY 2018-19 fees. At that time, flexible pricing was not in use for adult non-
residents, and adult residents paid discounted fees at the Conservatory of Flowers and the Japanese Tea Garden and
no admission fee at the Botanical Garden.

As shown above, the proposed budget includes $4.4 million in operating expenses for the
Recreation and Parks Department for maintenance and oversight of the three gardens. According
to Department staff, the estimates are based on three years of spending and include costs
associated with 27.15 FTE positions (including 14.25 FTE Gardeners, 4.0 Nursery Specialists, 2.25
Custodians, and other maintenance positions), deferred maintenance, and materials and
supplies. City costs are expected to increase from $3.9 million in FY 2018-19 to $4.4 million in the
first year of the proposed agreement due to increases in City salary and benefits costs and costs
associated with maintenance of the Conservatory of Flowers, which was previously paid for by
the San Francisco Parks’ Alliance out of admissions revenue. Attachment 1 compares the
proposed budget to FY 2018-19 actual expenses for the three gardens.

The Department estimates savings of $383,484 from joint management of the gardens compared
to FY 2018-19 expenses, due to consolidation of admission staffing and resulting in lower
admissions costs than historical spending for the three gardens. The proposed budget assumes
annual admission levels are the same as FY 2018-19 levels.

The savings would support an increase of $150,000 in education and community engagement
programming for the San Francisco Botanical Garden Society to cover the additional facilities as
well as increases in the Recreation and Parks Department budget described above. The proposed
amended lease and management agreement would result in an estimated annual deposit of
$514,105 to the Gardens of Golden Gate Park Improvement Fund. This reflects an increase from
prior year deposits to the Garden Improvement Fund because admission receipts from the
Conservatory of Flowers and the Japanese Tea Garden were not previously deposited to a
dedicated improvement fund.
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Admission Fee Changes (File 21-1295)

As noted above, under the proposed ordinance, fees for resident admissions are waived at the
Conservatory of Flowers and the Japanese Tea Garden to align with current practices at the
Botanical Garden, and the Department could raise fees for non-residents by a maximum of S5,
up to $15 at all three gardens. Exhibit 2 below shows the number of visitors and total admissions
revenue for the three gardens for FY 2018-19. Admissions were lower in subsequent years due
to the impacts of COVID-19. In FY 2018-19 non-resident adult admission fee collections across
the three gardens accounted for approximately three-quarters of total admissions revenue.

Exhibit 2: Total Visitors and Admissions Revenue, FY 2018-19

Non-Resident Non-Resident

Facility Resident Adult Other?® Other Free® Total Visitors
Botanical Garden 211,719 107,056 54,339 63,618 436,732
Conservatory of Flowers 20,338 74,383 49,064 25,042 168,827
Japanese Tea Garden 29,400 380,145 100,364 246,270 756,179
Total Visitors 261,457 561,584 203,767 334,930 1,361,738
Admissions Revenue $271,385 $5,054,301 $1,221,695 SO $6,547,381
Percent of Total Revenue 4.1% 77.2% 18.7% 0.0% 100.0%

Source: Recreation and Parks Department

2 Non-Resident other includes discounted admissions for children and senior non-residents.

b Other Free includes free admissions for low-income residents and non-residents, free admissions hours at the
gardens, and other free admissions.

Note: FY 2018-19 revenues for the Botanical Garden was $1.2 million, $1.0 million for the Conservatory of Flowers,
and $4.3 million for the Japanese Tea Garden.

Recreation and Parks Department staff estimate that waiving resident fees at the Conservatory
of Flowers and the Japanese Tea Garden would result in $271,385 in annual lost revenue based
on admission fee collections for residents in FY 2018-19, as shown above. The Department
estimates this lost revenue would be more than off-set by increased revenue from reauthorizing
flexible pricing for non-resident adult admission fees. Non-resident admission fees are currently
$10 at each of the three gardens. If the Department increased admission fees for non-residents
by S2 up to $12 for the entire year, admission receipts would increase by approximately $1.1
million based on FY 2018-19 admissions data from the Department. If non-resident adult
admissions decrease because of the $2 price increase, the increased revenue would be lower
than $1.1 million but would likely still cover the $271,385 in lost revenue from waiving admission
fees for residents. Under the proposed lease and management agreement, any surplus revenue
would be assigned to the City’s Gardens of Golden Gate Park Improvement Fund for expenses
associated with maintenance, renovation, and improvement of the gardens.
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POLICY CONSIDERATION

Agreement Amendment

The proposed lease and management agreement amendment (File 21-1305) allows the Botanical
Garden Society, which operates the Botanical Garden, to operate the Japanese Tea Garden,
typically operated by City staff, and the Conservatory of Flowers, currently operated by the San
Francisco Parks Alliance. According to Recreation and Parks Department staff, the Botanical
Garden Society temporarily took over admission operations at the Japanese Tea Garden during
the pandemic and City staff have been re-assigned to recreation centers.

Net revenues from the Conservatory of Flowers, which previously went to the San Francisco Parks
Alliance, together with revenues from the Japanese Tea Garden and Botanical Garden, will all be
provided to the Recreation and Parks Department account to cover Department staffing costs
and facility maintenance costs. Overall, City costs are expected to increase from $3.9 million in
FY 2018-19 to S4.4 million in the first year of the proposed agreement due to increases in City
salary and benefits costs and costs associated with maintenance of the Conservatory of Flowers,
which was previously paid for by the San Francisco Parks’ Alliance out of admissions revenue.
Beyond that, the proposed agreement does not expand the scope of City services related to the
gardens.

The original lease and management agreement with the Botanical Garden Society approved by
the Board of Supervisors was not competitively procured and may be extended through May
2043. Aside from expanding operations to include the Japanese Tea Garden and Conservatory of
Flowers, the proposed lease and management agreement amendment is generally consistent
with the original agreement approved by the Board of Supervisors. Lease and management of
each of the three gardens has never been competitively procured. The Botanical Garden Society
has been operating the Botanical Garden since 1955. The Japanese Tea Garden has been
operated by the City, and the Conservatory of Flowers has been operated by the San Francisco
Parks’ Alliance since it reopened in 2003. The Department believes that the Botanical Garden
Society is uniquely suited to operate garden admissions, given the organization’s $20 million
endowment and fundraising capacity that may be used to fund garden improvements, strong
community ties, and network of volunteers.

Because management of the three gardens has never been competitively procured, we do not
know if costs are reasonable or if there are other providers that would bid on a competitive
solicitation. We therefore consider approval of the proposed resolution (File 21-1305) to be a
policy matter for the Board of Supervisors.

Fee Ordinance

As noted above, the proposed ordinance (File 21-1295) would eliminate residential admission
fees for the three gardens and continue to allow dynamic pricing for non-resident adult admission
fees. The $271,385 annual revenue loss from the elimination of residential admission fees could
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be offset by an increase of $0.50 in non-resident admission fees.* If the proposed ordinance
modifying the garden admission fees is not approved, the admission fees for the gardens are
expected to cover the operating expenses of both the Botanical Garden Society and the City for
all three gardens. If the non-resident fees are increased beyond that breakdown point, all
additional net revenue would accrue to an improvement fund dedicated to garden
improvements.

We consider approval of the proposed ordinance (File 21-1295) to be a policy matter for the
Board of Supervisors.

RECOMMENDATIONS

1. Approval of File 21-1305 is a policy matter for the Board of Supervisors.
2. Approval of File 21-1295 is a policy matter for the Board of Supervisors.

41n FY 2018-19, the three gardens had 561,584 visitors. Therefore, a $0.50 increase in admissions fees with the same
number of visitors would equate to $280,792 in new revenues.
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Attachment 1

FEBRUARY 2, 2022

Exhibit 3: Proposed Gardens of Golden Gate Park Budget Compared to FY 2018-19 Actuals (All

Gardens)
FY 2018-19 Proposed Percent

Sources Actuals Budget Difference Difference
Admissions Receipts $6,568,309 $6,720,654 $152,345 2.3%
Total Sources $6,568,309 $6,720,654 $152,345 2.3%
Uses
SFBGS Admissions Cost 1,549,857 1,166,403 (383,454) -24.7%
Rec & Park Operating Expenses 3,914,343 4,402,573 488,230 12.5%

Botanical Garden 287,573 287,573 0 0.0%

Conservatory of Flowers 0 250,000 250,000

Japanese Tea Garden 3,626,770 3,865,000 238,230 6.6%
SFBGS Education and Community
Engagement Expenses 487,573 637,573 150,000 30.8%
Garden Improvement Fund 209,409 514,105 304,696 145.5%
Total Uses $6,161,182 $6,720,654 $559,472 9.1%

Source: Recreation and Parks Department

Note: FY 2018-19 actuals do not include Rec & Park operating costs for the Conservatory of Flowers. Garden
Improvement Fund amounts for FY 2018-19 are less than the difference between sources and SFBGS and City uses
because, under the existing license agreement with the San Francisco Parks Alliance, net revenues from the
Conservatory of Flowers are provided to the City.
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Items 7 & 8 Department:
Files 21-1305 & 21-1295 Recreation & Parks

Legislative Objectives

e File 21-1305: The proposed resolution would approve an amendment to the lease and
management agreement with the San Francisco Botanical Garden Society to also include
the Japanese Tea Garden and the Conservatory of Flowers as part of the leased premises.

e File 21-1295: The proposed ordinance would amend the Park Code to waive admission fees
for San Francisco residents to the Japanese Tea Garden and the Conservatory of Flowers
and reauthorize the Recreation and Park Department to set admission fees for non-resident
adults at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden
through flexible pricing.

Key Points

e The Botanical Garden Society (SFBGS) is responsible for admissions collections and other
services for the Botanical Garden. The Conservatory of Flowers is currently managed by the
Parks Alliance, and the Department is typically responsible for managing admissions at the
Japanese Tea Garden in addition to garden maintenance. Under the proposed amendment,
SFBGS would provide these same services to the Japanese Tea Garden and the Conservatory
of Flowers. Non-profit costs are covered by admission revenues.

Fiscal Impact

e The Department estimates savings of $383,484 from joint management of the gardens due
to consolidation of admission staffing and resulting in lower admissions costs than historical
spending for the three gardens. The proposed budget includes an annual deposit of
$514,105 to the City’s Garden Improvement Fund for maintenance and improvement of the
gardens.

e The Department estimates that waiving resident fees at the gardens would result in
$271,385 in annual lost revenue, but that this would be off-set by higher non-resident adult
admission fees. Any net revenue would be assigned to the City’s Garden Improvement
Fund.

Policy Consideration

e The original lease and management agreement with the Botanical Garden Society approved
by the Board of Supervisors was not competitively procured and may be extended through
May 2043. Because management of the three gardens has never been competitively
procured, we do not know if costs are reasonable or if there are other providers that would
bid on a competitive solicitation.

Recommendations

e Approval of Files 21-1305 and 21-1295 are policy matters for the Board of Supervisors.
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MANDATE STATEMENT

City Charter Section 9.118(c) states that any lease, modification, amendment, or termination of
a lease that had an initial term of ten years or more, including options to extend, or that had
anticipated revenues of S1 million or more is subject to Board of Supervisors approval.

City Charter Section 2.105 states that all legislative acts shall be by ordinance, approved by a
majority of the members of the Board of Supervisors.

BACKGROUND

Current Lease and Management Agreement

Under an existing lease and management agreement between the Recreation and Parks
Department and the nonprofit organization, San Francisco Botanical Garden Society, the San
Francisco Botanical Garden Society is responsible for visitor services, admissions collections,
educational programming, marketing, and other services to support operations of the Botanical
Garden in Golden Gate Park. The existing agreement was effective beginning in December 2013
and expires December 2023 and includes two options to extend for ten years each.

Proposed Gardens of Golden Gate Park

The Recreation and Parks Commission seeks to bring the Botanical Garden, Japanese Tea Garden,
and the Conservatory of Flowers under joint management. The three gardens would be referred
to collectively as “the Gardens of Golden Gate Park.”

Currently, all three gardens are separately managed. As mentioned above, the Botanical Garden
is managed under a lease and management agreement with the San Francisco Botanical Garden
Society. The Conservatory of Flowers is currently managed under a license with the San Francisco
Parks Alliance. The license has been in holdover status since it expired in 2012. The Recreation
and Parks Department is primarily responsible for managing admissions at the Japanese Tea
Garden in addition to garden maintenance.! However, the San Francisco Botanical Garden
Society has managed admissions collections for the Japanese Tea Garden during the COVID-19
pandemic according to a supplemental agreement to the existing lease and management
agreement.

Admission Fees

The Park Code establishes admission fees for the San Francisco Botanical Garden, the Japanese
Tea Garden, and the Conservatory of Flowers. There are different rates for children, adults, and
seniors. San Francisco residents do not pay any fees at the Botanical Garden and receive
discounts at the Japanese Tea Garden and Conservatory of Flowers.

1 According to Recreation and Parks Department staff, the Department receives support from the Friends of the
Japanese Tea Garden and a concessionaire operates the historic Tea House and Gift Shop.
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In 2019, the Board of Supervisors authorized the Recreation and Park Department to set non-
resident adult admission fees for the three gardens through “flexible pricing” (File 19-0629). This
allowed the Department to temporarily increase or decrease the fees based on factors such as
public demand, facility conditions, and rates at comparable facilities. The Department could only
increase prices once per year by up to 50% and was only permitted to increase prices during
certain times of the year depending on the facility. The existing law permits price increases for
non-resident adults as follows:

e Botanical Garden: Increases only on Saturdays and Sundays
e Conservatory of Flowers: Increases only on Fridays, Saturdays, and Sundays
e Japanese Tea Garden: Increases only March through October

The flexible pricing system was scheduled to sunset on June 30, 2021, but the Board of
Supervisors authorized the extension of flexible pricing at the gardens until December 7, 2021
(File 21-0653). The 2019 flexible pricing legislation also allowed the General Manager to adjust
non-resident admission fees for Coit Tower, however that authority was never implemented and
expired in June 2021.

DETAILS OF PROPOSED LEGISLATION

File 21-1305

The proposed resolution would approve an amendment to the lease and management
agreement with the San Francisco Botanical Garden Society to also include the Japanese Tea
Garden and the Conservatory of Flowers as part of the leased premises. The term of the
agreement with the Botanical Garden Society remains unchanged.

File 21-1295
The proposed ordinance would amend the Park Code to:

e Waive admission fees for San Francisco residents to the Japanese Tea Garden and the
Conservatory of Flowers;

e Authorize the Recreation and Park Department to waive or discount other admission fees
at the Japanese Tea Garden, the Conservatory of Flowers, and the Botanical Garden;

e Re-authorize the Recreation and Park Department to set admission fees for non-resident
adults at the three gardens through flexible pricing; and

e Affirm the Planning Department’s determination that all associated actions comply with
the California Environmental Quality Act.

Selection of San Francisco Botanical Garden Society

Chapter 23.33 of the Administrative Code requires that leases be competitively bid unless
competitive bidding procedures are impractical or impossible. The Department determined that
holding a competitive bid for the lease and management of the Conservatory of Flowers and the
Japanese Tea Garden would not be practical or feasible given the San Francisco Botanical Garden
Society’s specialized knowledge and experience pertaining to specialty gardens, its existing
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agreement for the Botanical Garden, and the assumed benefits from bringing the three gardens
under joint management. Therefore, the Department is proposing to amend the existing lease
and management agreement to include the two other gardens. The Board of Supervisors
authorized the waiver of the requirement under Chapter 23.33 of the Administrative Code that
the existing lease and management agreement be competitively bid, given the San Francisco
Botanical Garden Society’s specialized knowledge and experience in 2013 (File 13-0537). At that
time, the Department estimated that the value of the services provided by the lease was $2.1
million annually, which exceeded the fair market value of the annual rent of $384,062, as
estimated by an appraiser. The Department has not conducted a new appraisal of the Botanical
Garden nor of the Japanese Tea Garden or the Conservatory of Flowers.

Services Provided

Under the existing agreement, the San Francisco Botanical Garden Society is responsible for
managing the following aspects of the Botanical Garden operations: visitor services, admissions
collection, educational programming, marketing, volunteer program coordination, special
events, and community relations. The Department is responsible for garden maintenance and
oversight, including strategic and master site planning, plant collections development and
documentation, signage, as well as improvements, renovations, and maintenance of the
Botanical Garden. As described below in the Fiscal Impact Section, costs for these services are
covered by admission fees and the Botanical Garden Society pays the City a base rent of $100 per
year.

Under the proposed amendment to the lease and management agreement, the San Francisco
Botanical Garden Society would provide the same services that it currently provides at the
Botanical Garden to the Japanese Tea Garden and the Conservatory of Flowers. Similarly, the
Department would continue to be responsible for garden maintenance, facility maintenance, and
oversight at all three gardens.

Admissions Receipts

According to Exhibit E of the proposed amendment to the lease and management agreement,
fees paid for admission to the three gardens may only be used for the benefit of the three
gardens. The San Francisco Botanical Garden Society (SFBGS) would collect admission fees and
remit them in full to the Department. The Department would allocate monies collected monthly
in the following order:

a) SFBGS expenses associated with collection of admission fees, such as personnel costs,
office supplies, and rent or related fees for equipment;

b) Department expenses associated with maintenance and oversight of the gardens of $4.4
million per fiscal year;

c) SFBGS education and community outreach expenditures of $650,000 per fiscal year;
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d) The balance of admission receipts would be paid into the “Gardens of Golden Gate Park
Improvement Fund,” which would be maintained by the City.?

This reflects the allocation model in the existing agreement for the Botanical Garden. According
to the Department, admission receipts from the Japanese Tea Garden historically accrued to the
Department’s general fund and were used for costs associated with managing admissions and
maintenance of all of the gardens. According to Department staff, admission receipts from the
Conservatory of Flowers have not been paid directly to the Department. According to a
November 2021 Budget and Legislative Analyst Report, Relations between Recreation and Parks
Department and San Francisco Parks Alliance, there is no provision for a minimum guaranteed
amount of admissions receipts to be allocated to the Department in the 2003 agreement with
the San Francisco Parks Alliance.

Admission Fee Changes (File 21-1295)

The proposed ordinance would waive admission fees for residents and re-authorize and
standardize flexible pricing for adult non-residents. The proposed ordinance would allow the
Department to increase prices for non-resident adults only by up to 50% of the Park Code set fee
upon 30 days’ notice to the public rather than just once per year and does not constrain price
increases to certain months or days unlike the existing law. The Department could also decrease
fees at any time. In addition, the proposed ordinance would also remove the sunset date for
flexible pricing, allowing the Recreation and Park Department to continue using flexible pricing
at the three gardens indefinitely. Fee changes must be due to changes in demand at particular
days and times, adverse weather, or facility conditions.

Flexible Pricing Use at the Gardens

The Recreation and Parks Department provided an update on flexible pricing at the three gardens
to the Board of Supervisors in May 2021. The regular non-resident adult admission fee was $9 at
all three gardens until FY 2020-21 when it was increased to $10 at the Japanese Tea Garden and
the Conservatory of Flowers and in FY 2021-22 when it increased to $10 at the Botanical Garden
due to allowable CPIl increases. According to that report, flexible pricing for non-resident adults
was applied as follows:

e Botanical Garden: Applied on the weekends starting in November 2019 with a $3
increase.

e Conservatory of Flowers: Applied on the weekends starting in October 2019 with a S2
increase.

e Japanese Tea Garden: Applied starting in March 2020 through September 2020 with a $2
increase. In October 2020, the price was adjusted back to $10, and the $2 increase was
restored starting in March 2021.

2 According to the proposed amendment, expenditures from the Gardens of Golden Gate Park Improvement Fund
may only be used for expenses associated with maintenance, renovation, and improvement of the gardens, unless
the Recreation and Park Commission and the San Francisco Botanical Garden Society otherwise agree in writing.
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Other City Departments Use of Flexible Pricing

At the request of a Supervisor, we completed a short survey of City entities that charge for use
of City property.

Our survey found that the Recreation and Parks Department uses a flexible pricing structure for
golf fees, which allows the General Manager to adjust resident and tournament rates based on
demand, prices at other golf courses, and course conditions.®> The Academy of Sciences uses
dynamic admissions pricing, which varies by day and time. However, the Fine Arts Museums,
which include the De Young and Legion of Honor Museums, does not use dynamic pricing for
admissions, though the museums charge higher fees for special exhibits.

Additionally, we found that the San Francisco Municipal Transportation Agency (SFMTA) uses
dynamic pricing (referred to as transportation demand management) for garage and parking
meter fees, both of which are generally based on demand. According to SFMTA staff, since the
implementation of dynamic pricing in 2011, garage fees have generally increased and parking
meter fees have fluctuated between $0.50 and $10 per hour based on demand for curb space.
Garage and parking meter fees are adjusted by SFMTA staff.

Performance of Botanical Garden Society

The existing lease and management agreement does not have performance metrics. Data
provided by the Recreation and Parks Department show that admissions increased from 240,000
in FY 2011-12 to 424,000 in FY 2018-19 (the last full year before COVID-19), an increase of 76.7%.

FISCAL IMPACT

The Recreation and Parks Department developed the Gardens of Golden Gate Park budget based
on actual spending from FY 2018-19 due to the impact of COVID-19 on subsequent years. Exhibit
1 below summarizes the sources and uses of the proposed amended lease and management
agreement.

3 Park Code Section 12.12(d), which relates to municipal golf courses, states that the General Manager may discount
resident rates by 50% and increase them by 25%; tournament rates may be increased by 50%.
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Exhibit 1: Sources and Uses of Proposed Gardens of Golden Gate Park

Botanical Conservatory Japanese Tea

Sources Garden of Flowers Garden Total
Admissions Receipts $1,393,527 $1,047,127 $4,280,000 $6,720,654
Total Sources $1,393,527 $1,047,127 $4,280,000 $6,720,654
Uses

SFBGS Admissions Cost 536,998 323,202 306,203 1,166,403
Rec & Park Operating Expenses 287,573 250,000 3,865,000 4,402,573
SFBGS Education and Community

Engagement Expenses 287,573 250,000 100,000 637,573
Garden Improvement Fund 281,383 223,925 8,797 514,105
Total Uses $1,393,527 $1,047,127 $4,280,000 $6,720,654

Source: Recreation and Parks Department

Note: Admission receipts are based on FY 2018-19 fees. At that time, flexible pricing was not in use for adult non-
residents, and adult residents paid discounted fees at the Conservatory of Flowers and the Japanese Tea Garden and
no admission fee at the Botanical Garden.

As shown above, the proposed budget includes $4.4 million in operating expenses for the
Recreation and Parks Department for maintenance and oversight of the three gardens. According
to Department staff, the estimates are based on three years of spending and include costs
associated with 27.15 FTE positions (including 14.25 FTE Gardeners, 4.0 Nursery Specialists, 2.25
Custodians, and other maintenance positions), deferred maintenance, and materials and
supplies. City costs are expected to increase from $3.9 million in FY 2018-19 to $4.4 million in the
first year of the proposed agreement due to increases in City salary and benefits costs and costs
associated with maintenance of the Conservatory of Flowers, which was previously paid for by
the San Francisco Parks’ Alliance out of admissions revenue. Attachment 1 compares the
proposed budget to FY 2018-19 actual expenses for the three gardens.

The Department estimates savings of $383,484 from joint management of the gardens compared
to FY 2018-19 expenses, due to consolidation of admission staffing and resulting in lower
admissions costs than historical spending for the three gardens. The proposed budget assumes
annual admission levels are the same as FY 2018-19 levels.

The savings would support an increase of $150,000 in education and community engagement
programming for the San Francisco Botanical Garden Society to cover the additional facilities as
well as increases in the Recreation and Parks Department budget described above. The proposed
amended lease and management agreement would result in an estimated annual deposit of
$514,105 to the Gardens of Golden Gate Park Improvement Fund. This reflects an increase from
prior year deposits to the Garden Improvement Fund because admission receipts from the
Conservatory of Flowers and the Japanese Tea Garden were not previously deposited to a
dedicated improvement fund.
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Admission Fee Changes (File 21-1295)

As noted above, under the proposed ordinance, fees for resident admissions are waived at the
Conservatory of Flowers and the Japanese Tea Garden to align with current practices at the
Botanical Garden, and the Department could raise fees for non-residents by a maximum of S5,
up to $15 at all three gardens. Exhibit 2 below shows the number of visitors and total admissions
revenue for the three gardens for FY 2018-19. Admissions were lower in subsequent years due
to the impacts of COVID-19. In FY 2018-19 non-resident adult admission fee collections across
the three gardens accounted for approximately three-quarters of total admissions revenue.

Exhibit 2: Total Visitors and Admissions Revenue, FY 2018-19

Non-Resident Non-Resident

Facility Resident Adult Other?® Other Free® Total Visitors
Botanical Garden 211,719 107,056 54,339 63,618 436,732
Conservatory of Flowers 20,338 74,383 49,064 25,042 168,827
Japanese Tea Garden 29,400 380,145 100,364 246,270 756,179
Total Visitors 261,457 561,584 203,767 334,930 1,361,738
Admissions Revenue $271,385 $5,054,301 $1,221,695 SO $6,547,381
Percent of Total Revenue 4.1% 77.2% 18.7% 0.0% 100.0%

Source: Recreation and Parks Department

2 Non-Resident other includes discounted admissions for children and senior non-residents.

b Other Free includes free admissions for low-income residents and non-residents, free admissions hours at the
gardens, and other free admissions.

Note: FY 2018-19 revenues for the Botanical Garden was $1.2 million, $1.0 million for the Conservatory of Flowers,
and $4.3 million for the Japanese Tea Garden.

Recreation and Parks Department staff estimate that waiving resident fees at the Conservatory
of Flowers and the Japanese Tea Garden would result in $271,385 in annual lost revenue based
on admission fee collections for residents in FY 2018-19, as shown above. The Department
estimates this lost revenue would be more than off-set by increased revenue from reauthorizing
flexible pricing for non-resident adult admission fees. Non-resident admission fees are currently
$10 at each of the three gardens. If the Department increased admission fees for non-residents
by S2 up to $12 for the entire year, admission receipts would increase by approximately $1.1
million based on FY 2018-19 admissions data from the Department. If non-resident adult
admissions decrease because of the $2 price increase, the increased revenue would be lower
than $1.1 million but would likely still cover the $271,385 in lost revenue from waiving admission
fees for residents. Under the proposed lease and management agreement, any surplus revenue
would be assigned to the City’s Gardens of Golden Gate Park Improvement Fund for expenses
associated with maintenance, renovation, and improvement of the gardens.
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POLICY CONSIDERATION

Agreement Amendment

The proposed lease and management agreement amendment (File 21-1305) allows the Botanical
Garden Society, which operates the Botanical Garden, to operate the Japanese Tea Garden,
typically operated by City staff, and the Conservatory of Flowers, currently operated by the San
Francisco Parks Alliance. According to Recreation and Parks Department staff, the Botanical
Garden Society temporarily took over admission operations at the Japanese Tea Garden during
the pandemic and City staff have been re-assigned to recreation centers.

Net revenues from the Conservatory of Flowers, which previously went to the San Francisco Parks
Alliance, together with revenues from the Japanese Tea Garden and Botanical Garden, will all be
provided to the Recreation and Parks Department account to cover Department staffing costs
and facility maintenance costs. Overall, City costs are expected to increase from $3.9 million in
FY 2018-19 to S4.4 million in the first year of the proposed agreement due to increases in City
salary and benefits costs and costs associated with maintenance of the Conservatory of Flowers,
which was previously paid for by the San Francisco Parks’ Alliance out of admissions revenue.
Beyond that, the proposed agreement does not expand the scope of City services related to the
gardens.

The original lease and management agreement with the Botanical Garden Society approved by
the Board of Supervisors was not competitively procured and may be extended through May
2043. Aside from expanding operations to include the Japanese Tea Garden and Conservatory of
Flowers, the proposed lease and management agreement amendment is generally consistent
with the original agreement approved by the Board of Supervisors. Lease and management of
each of the three gardens has never been competitively procured. The Botanical Garden Society
has been operating the Botanical Garden since 1955. The Japanese Tea Garden has been
operated by the City, and the Conservatory of Flowers has been operated by the San Francisco
Parks’ Alliance since it reopened in 2003. The Department believes that the Botanical Garden
Society is uniquely suited to operate garden admissions, given the organization’s $20 million
endowment and fundraising capacity that may be used to fund garden improvements, strong
community ties, and network of volunteers.

Because management of the three gardens has never been competitively procured, we do not
know if costs are reasonable or if there are other providers that would bid on a competitive
solicitation. We therefore consider approval of the proposed resolution (File 21-1305) to be a
policy matter for the Board of Supervisors.

Fee Ordinance

As noted above, the proposed ordinance (File 21-1295) would eliminate residential admission
fees for the three gardens and continue to allow dynamic pricing for non-resident adult admission
fees. The $271,385 annual revenue loss from the elimination of residential admission fees could
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be offset by an increase of $0.50 in non-resident admission fees.* If the proposed ordinance
modifying the garden admission fees is not approved, the admission fees for the gardens are
expected to cover the operating expenses of both the Botanical Garden Society and the City for
all three gardens. If the non-resident fees are increased beyond that breakdown point, all
additional net revenue would accrue to an improvement fund dedicated to garden
improvements.

We consider approval of the proposed ordinance (File 21-1295) to be a policy matter for the
Board of Supervisors.

RECOMMENDATIONS

1. Approval of File 21-1305 is a policy matter for the Board of Supervisors.
2. Approval of File 21-1295 is a policy matter for the Board of Supervisors.

41n FY 2018-19, the three gardens had 561,584 visitors. Therefore, a $0.50 increase in admissions fees with the same
number of visitors would equate to $280,792 in new revenues.
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Exhibit 3: Proposed Gardens of Golden Gate Park Budget Compared to FY 2018-19 Actuals (All

Gardens)
FY 2018-19 Proposed Percent

Sources Actuals Budget Difference Difference
Admissions Receipts $6,568,309 $6,720,654 $152,345 2.3%
Total Sources $6,568,309 $6,720,654 $152,345 2.3%
Uses
SFBGS Admissions Cost 1,549,857 1,166,403 (383,454) -24.7%
Rec & Park Operating Expenses 3,914,343 4,402,573 488,230 12.5%

Botanical Garden 287,573 287,573 0 0.0%

Conservatory of Flowers 0 250,000 250,000

Japanese Tea Garden 3,626,770 3,865,000 238,230 6.6%
SFBGS Education and Community
Engagement Expenses 487,573 637,573 150,000 30.8%
Garden Improvement Fund 209,409 514,105 304,696 145.5%
Total Uses $6,161,182 $6,720,654 $559,472 9.1%

Source: Recreation and Parks Department

Note: FY 2018-19 actuals do not include Rec & Park operating costs for the Conservatory of Flowers. Garden
Improvement Fund amounts for FY 2018-19 are less than the difference between sources and SFBGS and City uses
because, under the existing license agreement with the San Francisco Parks Alliance, net revenues from the
Conservatory of Flowers are provided to the City.
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GARDENS OF GOLDEN GATE PARK

LEASE AND MANAGEMENT AGREEMENT AMENDMENT

THIS AMENDMENT (this “Amendment”) is made as of ,20__,1in
San Francisco, California, by and between CITY AND COUNTY OF SAN FRANCISCO, a
municipal corporation (“City” or “Landlord”), acting by and through its Recreation and Park
Commission (“Commission”) and SAN FRANCISCO BOTANICAL GARDEN SOCIETY AT
STRYBING ARBORETUM, a California nonprofit public benefit corporation (“SFBGS” or
“Lessee”).

RECITALS
THIS AMENDMENT is made with reference to the following facts and circumstances:

A. City and Lessee previously entered into an existing agreement, dated as of
December 11, 2013 (the “2013 Agreement”), for the lease and management of certain property
in and around the San Francisco Botanical Garden (the “SFBG”) located along Martin Luther
King Jr. Drive and Lincoln Way, between 9th Avenue and 19th Avenue, San Francisco,
California.

B. SFBGS has successfully managed admission to SFBG since 2010, increasing
visitors and improving visitor experience. Annual visitations have increased 135%. In addition,
admissions have generated a total for the Garden Improvement Fund of over $1.3 million.

C. City owns two other admission-gated specialty gardens within Golden Gate Park,
the Conservatory of Flowers (“COF”) and Japanese Tea Garden (“JTG”). The COF is along
John F Kennedy Drive and Conservatory Drive and west of Conservatory Access Road, and is
shown on attached Exhibit AM-A. The COF has been managed under an existing license with
The Friends of Recreation and Park Corporation, dated as of August 7, 2003, as amended and
extended. The JTG is located west of Hagiwara Tea Garden Drive between Martin Luther King
Jr. Drive and the de Young Museum, and is shown on attached Exhibit AM-B. SFBGS presently
manages JTG admissions pursuant to a COVID-19 addendum dated July 14, 2020.

D. The COF and the JTG are within one mile of each other and with the SFBG
constitute a museum dedicated to the horticultural world and continuing education. Since 2002,
the San Francisco Parks Alliance has operated the COF providing similar public benefits to the
City relating to the COF. The City believes that there would be significant benefits to having one
not-for-profit partner help to provide services to all three gardens and is proposing that all
services provided by the SFBGS to the SFBG will be expanded to include the COF and JTG
under the terms of the 2013 Agreement.

E. The Commission desires to bring the COF and JTG under joint management with
the SFBG. SFBG, COF, and JTG are collectively referred to as the “Gardens of Golden Gate
Park.” Shared management will improve efficiency and help to avoid staffing shortages at any
given garden and the model created by the 2013 Agreement will translate readily to the COF and
JTG.

F. The parties desire to add the COF and JTG to the 2013 Agreement through this
Amendment, creating funds for maintenance and capital work at the COF and JTG similar to the
setup for SFBG.



G. The parties now desire to modify the 2013 Agreement on the terms and conditions
set forth in this Amendment.

ACCORDINGLY, in consideration of the matters described in the foregoing Recitals,
and for other good and valuable consideration, the receipt and sufficiency of which are mutually
acknowledged, the City and Lessee agree as follows:

1. Except as stated in this Amendment, all references to “Botanical Garden” in the 2013
Agreement are replaced with “Gardens of Golden Gate Park.”

2. Section 1. (Basic Lease Information) is amended to add new subsection entitled “2021
Premises,” with the text “The gift shop and kiosks at the COF as shown on Exhibit AM-A; and
the admissions kiosk at the JTG as shown on Exhibit AM-B.”

3. As of the Effective Date of this Amendment, the 2021 Premises are added to the
“Premises” as defined in the 2013 Agreement.

4, The definition of “Building” or “Buildings” in Section 2 (Definitions) is replaced with
the following:

“Building” or “Buildings” means the Library Building, the County Fair Building, the COF, the
JTG, COF and JTG admissions kiosks, and the COF concessions kiosk, and, if applicable, the
Nursery Building.

5. Section 3.4(a) (Inspection of Premises) is amended to include the 2021 Premises as
applicable, and replaced with the following: “SFBGS represents and warrants that SFBGS has
conducted a thorough and diligent inspection and investigation, either independently or through
Agents of SFBGS’s own choosing, of the Initial Premises and 2021 Premises and the suitability
of the Initial Premises and 2021 Premises for SFBGS’s intended use. SFBGS is fully aware of
the needs of its operations and has determined, based solely on its own investigation, that the
Initial Premises and 2021 Premises are suitable for its operations and intended uses. SFBGS
presently occupies the Initial Premises and the portion of the Premises at the JTG.”

6. Section 5.4(xiv) is amended to remove references to outdated law and replaced with the
following:

SFBGS will develop a program to work toward a zero waste goal, including the implementation
of a composting system for food waste, packaging and 100% biodegradable supplies whenever
practical and in compliance with applicable law. SFBGS will submit a recycling and composting
plan at Commencement of Lease, and provide an annual report on each anniversary date of this
Lease outlining its progress toward meeting the recycling and composting goals described above
and its success toward a zero waste goal.

7. Section 6.1(d)(i) and (iii) are amended to include specific information regarding COF and
JTG (including limiting certain text to apply only to SFBG), and are replaced with the following:

(i) The staffing of the curation, planning, management and documentation of the plant
collections is currently done by SFBGS with respect to SFBG and by the Department with the
with respect to the JTG and COF. As of the Effective Date, the two parties will coordinate this
work to determine if there are efficiencies and improvements for the future. With respect to the
Department’s Primary Responsibilities, curatorial and plant collections management staff
employed by SFBGS work with City staff under the leadership and guidance of the Garden
Director in consultation with the Executive Director, and, because SFBGS’s curatorial and plant
collections management staff also have responsibilities in support of SFBGS’s Primary



Responsibilities, the Garden Director and Executive Director will consult as needed on their
work priorities. All staff employed by SFBGS are supervised by the Executive Director in
accordance with SFBGS employee policies. The Department and the SFBGS will work over the
next three years to develop and overall Gardens of Golden Gate Park Master Plan to replace the
Botanical Garden Master Plan.

(iii) Pursuant to Section 6.1(a) above, maintenance of the Gardens of Golden Gate
Park is within the Department’s Primary Responsibilities.

8. Section 6.7(a) (Supplemental Funding by SFBGS) is amended to include the future
master plan activities for the Gardens of Golden Gate Park. The section is replaced with the
following:

SFBGS will use its reasonable efforts to raise private funds for the Gardens of Golden Gate
Park for the purposes of (i) providing funds to supplement City appropriations for the Gardens of
Golden Gate Park including, but not limited to, renovation and installation of gardens,
maintenance of existing gardens, acquisition of special plant collections, procurement of special
equipment and satisfaction of other capital improvement projects in accordance with the
Botanical Garden Master Plan and future Gardens of Golden Gate Park Master Plan (or as may
be mutually agreed upon through joint planning of SFBGS and the Department), and (ii)
otherwise providing funds to enhance City funding for educational programs, other particular
programs, ancillary mission- related activities, operations and services of the Gardens of Golden
Gate Park. Such fundraising is intended to enhance the Gardens of Golden Gate Park and not to
replace traditional sources or levels of City funding. As part of its fundraising responsibilities,
SFBGS will be allowed free use of exterior Gardens of Golden Gate Park areas and the Buildings
for fundraising and membership benefit events, subject to prior approval of scheduling and other
arrangements by the Garden Director, and subject to the terms and conditions applicable to
Special Events under Section 5.1 above.

9. Section 6.9 (Operation of Botanical Garden; Days and Hours of Operation) is now
entitled “Operation of Gardens of Golden Gate Park; Days and Hours of Operation.” The section
is replaced with the following:

The hours of public operation are approved, and may be amended, by the Commission and
may not be altered in any manner without prior written approval from the Commission or from
such person, if any, to whom the Commission has delegated authority to approve changes in the
hours of operation.

10. Section 6.11 (Fees for Admission) is amended to rely solely on the Park Code for setting
fees, and is replaced with the following:

(a) Fees for admission to the Gardens of Golden Gate Park are as stated in the San
Francisco Park Code, as it may be amended from time to time by action of City's Board of
Supervisors in its sole discretion.

(b) SFBGS will not be required to reimburse City for nonresidents receiving free admission
(1) as part of the San Francisco and national Museums for All programs available to those
receiving SNAP, Medi-Cal, or CalFresh benefits (ii) as a benefit provided to SFBGS members
in recognition of their financial support of the Gardens of Golden Gate Park, (iii) as members of
other botanical gardens participating with SFBGS in reciprocal member programs, and (iv) as a
school group student, teacher or chaperone.



(c) As of the Commencement Date, the SFBG will be open without charge one day a
month, plus Thanksgiving, Christmas and New Year's Day. Such free admission days may be
amended from time to time by action of City's Board of Supervisors in its sole discretion.

(d) Every morning, between 7:30 and 9:00 am, the SFBG will be open to the public,
including nonresidents, free of charge.

11.  Section 7.5 (Cash Register Requirements) is amended to account for modern point of sale
systems and replaced with the following:

SFBGS will use a system that registers every transaction made in, on, about or from the
Premises, including every type of income, and the tape or digital record of each such cash
register will be accessible to and subject to inspection by the RPD Manager or his/her agent,
provided that such inspection will be conducted in a manner reasonable designed to minimize
interference with the conduct of the SFBGS’s business at the Premises, and City will not perform
such inspection unless SFBGS is present. SFBGS will make a manager available to City for such
inspection during business hours on request (which may be oral) by City. Each sale or other
transaction generated in the Premises must be recorded at the time of each sale or other
transaction, in the presence of the customer or by phone or internet order.

12.  Section 10.1(e) (Restrooms) is amended to address restrooms across the Gardens of
Golden Gate Park. It is replaced with the following:

City will be responsible for the regular cleaning of the public restrooms located in the
Gardens of Golden Gate Park, except as provided below. The restrooms will be open to the
public no later than 9:00 am. At City’s election, City personnel may open the restrooms to the
public at any time between 7:30 am and 9:00 am. The restrooms will be kept clean, neat, orderly
and functioning properly at all times. Notwithstanding the foregoing to the contrary, SFBGS, at
its own expense, will keep those restrooms located inside the headhouse of the Nursery Building,
inside the Library Building in a clean, neat and orderly condition and will provide all necessary
items for such restrooms, including, but not limited to, toilet tissue, paper towels, seat covers,
hand soap, and cleaning materials and supplies necessary to maintain such restrooms in the
condition as described above. Such restrooms will be inspected for supplies and neatness a
minimum of two (2) times during each day the facility is open to the public and will be cleaned
not less frequently than twice a week. The SFBGS will be responsible for cleaning any restrooms
inside the COF that are not open to the public.

13. Section 20.1 (SFBGS’s Insurance) is amended to increase the limit for commercial
general liability insurance to $2,000,000.

14, Section 27.30 (Tobacco Product Advertising Prohibition) is amended to comply with
current law, including updating the heading to “Prohibition of Tobacco Sales and Advertising.”
The text is replaced with the following:

Lessee acknowledges and agrees that no advertising of cigarettes or tobacco products is
allowed on the property that is the subject of this Lease. This advertising prohibition includes
the placement of the name of a company producing cigarettes or tobacco products or the name of
any cigarette or tobacco product in any promotion of any event or product. In addition, Lessee
acknowledges and agrees that no Sales, Manufacture, or Distribution of Tobacco Products (as
such capitalized terms are defined in Health Code Section 19K.1) is allowed on the Premises and
such prohibition must be included in all subleases or other agreements allowing use of the
Premises. The prohibition against Sales, Manufacture, or Distribution of Tobacco Products does
not apply to persons who are affiliated with an accredited academic institution where the Sale,
Manufacture, and/or Distribution of Tobacco Products is conducted as part of academic research.



15. Section 27.37 (Notification of Limitation on Contributions) is amended to comply with
current law and replaced with the following:

For the purposes of this Section, a “City Contractor” is a party that contracts with, or
seeks to contract with, the City for the sale or leasing of any land or building to or from the City
whenever such transaction would require the approval by a City elective officer, the board on
which that City elective officer serves, or a board on which an appointee of that individual
serves. Through its execution of this Agreement, Lessee acknowledges that it is familiar with
Section 1.126 of the San Francisco Campaign and Governmental Conduct Code, which prohibits
a City Contractor from making any campaign contribution to (1) the City elective officer, (2) a
candidate for the office held by such individual, or (3) a committee controlled by such individual
or candidate, at any time from the commencement of negotiations for the contract until the later
of either the termination of negotiations for that contract or twelve (12) months after the date that
contract is approved. Lessee acknowledges that the foregoing restriction applies only if the
contract or a combination or series of contracts approved by the same individual or board in a
fiscal year have a total anticipated or actual value of $100,000 or more. Lessee further
acknowledges that (i) the prohibition on contributions applies to Lessee, each member of
Lessee’s board of directors, Lessee’s chief executive officer, chief financial officer and chief
operating officer, any person with an ownership interest of more than ten percent (10%) in
Lessee, any subcontractor listed in the contract, and any committee that is sponsored or
controlled by Lessee, and (ii) within thirty (30) days of the submission of a proposal for the
contract, the City department seeking to enter into the contract must notify the Ethics
Commission of the parties and any subcontractor to the contract. Additionally, Lessee certifies it
has informed each of the persons described in the preceding sentence of the prohibitions
contained in Section 1.126 by the time it submitted a proposal for the contract to the City, and
has provided the names of the persons required to be informed to the City department seeking to
enter into that contract within thirty (30) days of submitting its contract proposal to the City
department receiving that submittal, and acknowledges the City department receiving that
submittal was required to notify the Ethics Commission of those persons.

16. Section 27.42 (Food Service Waste Reduction Requirements) is amended to comply with
current law and replaced with the following:

Lessee will comply with and be bound by all of the applicable provisions of the Food
Service and Packaging Waste Reduction Ordinance, as set forth in the San Francisco
Environment Code, Chapter 16, including the remedies provided therein, and implementing
guidelines and rules. The provisions of Chapter 16 are incorporated into this Lease by reference
and made a part of this Lease as though fully set forth. Accordingly, Lessee acknowledges that
City contractors and lessees may not use Food Service Ware for Prepared Food in City Facilities
and while performing under a City contract or lease (1) where the Food Service Ware is made, in
whole or in part, from Polystyrene Foam, (2) where the Food Service Ware is not Compostable
or Recyclable, or (3) where the Food Service Ware is Compostable and not Fluorinated
Chemical Free. The capitalized terms (other than Lessee and City) in the previous sentence are
defined in San Francisco Environment Code Section 1602.

17. Section 27.47 (San Francisco Packaged Water Ordinance) is added to comply with
current law, with text as follows:

Lessee will comply with San Francisco Environment Code Chapter 24 (“Chapter 24”).
Lessee may not sell, provide, or otherwise distribute Packaged Water, as defined in Chapter 24
(including bottled water), in the performance of this Lease or on City property unless Lessee
obtains a waiver from City’s Department of the Environment. If Lessee violates this
requirement, City may exercise all remedies in this Lease and the Director of City’s Department
of the Environment may impose administrative fines as set forth in Chapter 24.



18.  Section 27.48 (Criminal History in Hiring and Employment Decisions) is added to
comply with current law, with text as follows:

a. Unless exempt, Lessee will comply with and be bound by all of the
provisions of San Francisco Administrative Code Chapter 12T (Criminal History in Hiring and
Employment Decisions), as amended from time to time (“Chapter 12T”), which are incorporated
into this Lease as if fully set forth, with respect to applicants and employees of Lessee who would
be or are performing work at the Premises.

b. Lessee will incorporate by reference the provisions of Chapter 12T in all
subleases of some or all of the Premises, and require all subtenants to comply with those
provisions. Lessee’s failure to comply with the obligations in this subsection will constitute a
material breach of this Lease.

C. Lessee and subtenants may not inquire about, require disclosure of, or if the
information is received base an Adverse Action on an applicant’s or potential applicant for
employment, or employee’s: (i) Arrest not leading to a Conviction, unless the Arrest is undergoing
an active pending criminal investigation or trial that has not yet been resolved; (ii) participation in
or completion of a diversion or a deferral of judgment program; (iii) a Conviction that has been
judicially dismissed, expunged, voided, invalidated, or otherwise rendered inoperative; (iv) a
Conviction or any other adjudication in the juvenile justice system; (v) a Conviction that is more
than seven years old, from the date of sentencing; or (vi) information pertaining to an offense other
than a felony or misdemeanor, such as an infraction.

d. Lessee and subtenants may not inquire about or require applicants, potential
applicants for employment, or employees to disclose on any employment application the facts or
details of any conviction history, unresolved arrest, or any matter identified in subsection (c)
above. Lessee and subtenants may not require that disclosure or make any inquiry until either after
the first live interview with the person, or after a conditional offer of employment.

e. Lessee and subtenants will state in all solicitations or advertisements for
employees that are reasonably likely to reach persons who are reasonably likely to seek
employment with Lessee or subtenant at the Premises, that the Lessee or subtenant will consider
for employment qualified applicants with criminal histories in a manner consistent with the
requirements of Chapter 12T.

f. Lessee and subtenants will post the notice prepared by the Office of Labor
Standards Enforcement (“OLSE”), available on OLSE’s website, in a conspicuous place at the
Premises and at other workplaces within San Francisco where interviews for job opportunities at
the Premises occur. The notice will be posted in English, Spanish, Chinese, and any language
spoken by at least 5% of the employees at the Premises or other workplace at which it is posted.

Lessee and subtenants understand and agree that on any failure to comply
with the requwements of Chapter 12T, City will have the right to pursue any rights or remedies
available under Chapter 12T or this Lease, including a penalty of $50 for a second violation and
$100 for a subsequent violation for each employee, applicant, or other person as to whom a
violation occurred or continued, or termination of this Lease in whole or in part.

h. If Lessee has any questions about the applicability of Chapter 12T, it may contact
City’s Real Estate Division for additional information. City’s Real Estate Division may consult
with the Director of City’s Office of Contract Administration who may also grant a waiver, as set
forth in Section 12T.8.

19. Section 27.49 (All Gender Toilet Facilities) is added to comply with current law, with
text as follows:



If applicable, Lessee will comply with San Francisco Administrative Code Section 4.1-3
requiring at least one all-gender toilet facility on each floor of the Building where extensive
renovations are made. An “all-gender toilet facility” means a toilet that is not restricted to use by
persons of a specific sex or gender identity by means of signage, design, or the installation of
fixtures, and “extensive renovations” means any renovation where the construction cost exceeds
50% of the cost of providing the toilet facilities required by Administrative Code Section 4.1-3.
If Lessee has any question about applicability or compliance, Lessee should contact the
Department’s Real Estate Director for guidance.

20. Section 27.50 (Lessee’s Compliance with City Business and Tax and Regulations Code)
is added to comply with current law, with text as follows:

Lessee acknowledges that under Section 6.10-2 of the San Francisco Business and Tax
Regulations Code, the City Treasurer and Tax Collector may require the withholding of
payments to any vendor that is delinquent in the payment of any amounts that the vendor is
required to pay the City under the San Francisco Business and Tax Regulations Code. If, under
that authority, any payment City is required to make to Lessee under this Lease is withheld, then
City will not be in breach or default under this Lease, and the Treasurer and Tax Collector will
authorize release of any payments withheld under this paragraph to Lessee, without interest, late
fees, penalties, or other charges, upon Lessee coming back into compliance with its San
Francisco Business and Tax Regulations Code obligations.

21. Section 27.51 (Consideration of Salary History) is added to comply with current law,
with text as follows:

Lessee will comply with San Francisco Administrative Code Chapter 12K, the
Consideration of Salary History Ordinance or “Pay Parity Act.” For each employment
application to Lessee for work that relates to this Lease or for work to be performed in the City
or on City property, Lessee is prohibited from considering current or past salary of an applicant
in determining whether to hire the applicant or what salary to offer the applicant. Lessee will not
(1) ask such applicants about their current or past salary or (2) disclose a current or former
employee's salary history without that employee's authorization unless the salary history is
publicly available. Lessee is subject to the enforcement and penalty provisions in Chapter 12K.
Information about Chapter 12K is available on the web at https://sfgov.org/olse/consideration-
salary-history.

22. Section 27.52 (GASB 87 Lease Accounting) and Exhibit AM-C are added to comply
with current City practices, with text as follows:

The Governmental Accounting Standards Board (GASB), an independent organization that
establishes accounting and financial reporting standards for U.S. state and local governments,
issued Statement 87 to improve certain reporting and accounting practices. In connection with
GASB 87, Lessee agrees to complete the checklist set forth in Exhibit AM-C and provide the
same to City within thirty (30) days of the Effective Date in order to facilitate the City’s
collection and evaluation of information for City’s financial reporting purpose.

23. Exhibit E is updated to address the COF and JTG. It is replaced with the version
attached to this Amendment.

24. Section 27.53 (Conflicts of Interest) is added to comply with current City practices, with
text as follows:

By executing this Agreement, Lessee certifies that it does not know of any fact which
constitutes a violation of Section 15.103 of the City's Charter; Article Ill, Chapter 2 of City’s



Campaign and Governmental Conduct Code; Title 9, Chapter 7 of the California Government
Code (Section 87100 et seq.), or Title 1, Division 4, Chapter 1, Article 4 of the California
Government Code (Section 1090 et seq.), and further agrees promptly to notify the City if it
becomes aware of any such fact during the term of this Agreement. For example, Lessee will
notify Department if it becomes aware that any Department employee or officer participates in a
decision in which the employee or officer, or a member of their family, has a financial interest.
In addition, the Parties agree and acknowledge that Lessee’s or its donors’ fiscal support of
Department, or lack thereof, will have no bearing on and will not be relevant towards any future
contracting, leasing, or permitting decisions by Department.

25. Section 27.54 (Statement of Incompatible Activities) is added to comply with current
City practices, with text as follows:

Department’s Statement of Incompatible Activities (SIA) was adopted under the provisions
of San Francisco Campaign & Governmental Conduct Code section 3.218 on October 8, 2008.
In general, Department’s SIA (1) prohibits outside activities that are incompatible with
Department 's mission; (2) restricts the use of City resources, City work-product and prestige for
any non-City purpose, including any political activity or personal purpose; and (3) prohibits
receipt/acceptance of gifts in exchange for doing the employee’s job. A copy of the SIA is
attached as Exhibit AM-D. Lessee agrees that it will not knowingly cause Department staff to
violate the SIA. In addition, Lessee will ensure that no employee or officer of Department is a
member of Lessee’s board of directors or otherwise holds a fiduciary position with Lessee, and
that no employee or officer of Department and no member of a Department employee or
officer’s immediate family receives income from Lessee.

26.  Section 27.55 (Disclosure Obligations; Recordkeeping and Auditing) is added to comply
with current City practices, with text as follows:

The parties will also comply with the additional provisions regarding disclosures,
recordkeeping, and auditing attached hereto as Exhibit AM-E which are fully incorporated
herein.

27.  Transition with San Francisco Parks Alliance Required. To facilitate the addition of
the COF to the Premises, SFBGS and the City agree to work cooperatively with the San
Francisco Parks Alliance (the “SFPA”), the entity managing the COF under an existing license,
to (A) transfer ownership of all furniture, fixtures, and equipment used by the COF to the City or
the SFBGS, and (B) arrange to transfer books and accounts as necessary.

28. No Joint Venture. This Amendment or any activity by the City hereunder does not
create a partnership or joint venture between the City and Lessee relating to the Lease or
otherwise. This Amendment does not constitute authorization or approval by the City of any
activity conducted by Lessee, and the City will in no way be responsible for the acts or omissions
of Lessee on the Premises or otherwise.

29.  Attorneys’ Fees. In the event a dispute arises concerning this Amendment, the party not
prevailing in such dispute will pay any and all costs and expenses incurred by the other party in
enforcing or establishing its rights hereunder, including, without limitation, court costs and
reasonable attorneys’ fees. For purposes of this Amendment, reasonable fees of attorneys of
City’s Office of the City Attorney will be based on the fees regularly charged by private
attorneys with the equivalent number of years of experience in the subject matter area of the law
for which the City Attorney's services were rendered who practice in the City of San Francisco in
law firms with approximately the same number of attorneys as employed by the Office of the
City Attorney.




30. References. No reference to this Amendment is necessary in any instrument or
document at any time referring to the Lease. Any future reference to the Lease will be deemed a
reference to such document as amended hereby.

31.  Applicable Law. This Amendment will be governed by, construed and enforced in
accordance with the laws of the State of California.

32.  Taxes, Assessments, Licenses, Permit Fees, and Liens. San Francisco Administrative
Code Sections 23.38 and 23.39 require that certain information relating to the creation, renewal,
extension, assignment, sublease, or other transfer of this Lease be provided to the County
Assessor within sixty (60) days after the transaction. Accordingly, Lessee must provide a copy of
this Lease to the County Assessor not later than sixty (60) days after the Effective Date, and any
failure of Lessee to timely provide a copy of this Lease to the County Assessor will be a default
under this Lease. Lessee will also_timely provide any information that City may request to
ensure compliance with this or any other reporting requirement.

33. Further Instruments. The parties hereto agree to execute such further instruments and
to take such further actions as may be reasonably required to carry out the intent of this
Amendment.

34. Effective Date. The date of which this Amendment will become effective as of the date
this Amendment is duly executed and exchanged by the parties hereto.

35.  Operations Commencement Date. Lessee will commence operation of the COF as of
the date agreed to in writing by the Department and the SFBGS, which date will be no later than
90 days after the Effective Date.

36. Miscellaneous. Except as expressly modified herein, the terms, covenants and
conditions of the Lease will remain unmodified and in full force and effect. The Lease as
amended by this Amendment constitutes the entire agreement of the parties concerning the
subject matter hereof, and supersedes and cancels any and all previous negotiations, agreements,
or understandings, if any, regarding the matters contained herein. The execution of this
Amendment will not constitute a waiver of relinquishment of any rights that City may have
relating to the Lease. Lessee and City hereby ratify and confirm all of the provisions of the
Lease as amended by this Amendment.

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
AMENDMENT, SFBGS ACKNOWLEDGES AND AGREES THAT NO OFFICER OR
EMPLOYEE OF CITY HAS AUTHORITY TO COMMIT CITY HERETO UNLESS AND
UNTIL A RESOLUTION OF CITY’S BOARD OF SUPERVISORS WILL HAVE BEEN
DULY ENACTED APPROVING THIS AMENDMENT AND AUTHORIZING THE
TRANSACTIONS CONTEMPLATED HEREBY, WHICH RESOLUTION WILL THEN
BE DULY APPROVED BY THE CITY’S MAYOR. THEREFORE, ANY OBLIGATIONS
OR LIABILITIES OF CITY HEREUNDER ARE CONTINGENT UPON ENACTMENT
OF SUCH AN RESOLUTION AND THE APPROVAL THEREOF BY THE MAYOR, AND
THIS AMENDMENT WILL BE NULL AND VOID UNLESS CITY'S MAYOR AND
THE BOARD OF SUPERVISORS APPROVE THIS AMENDMENT, IN THEIR
RESPECTIVE SOLE AND ABSOLUTE DISCRETION, AND IN ACCORDANCE WITH
ALL APPLICABLE LAWS. APPROVAL OF THIS AMENDMENT BY ANY
DEPARTMENT, COMMISSION OR AGENCY OF CITY WILL NOT BE DEEMED TO
IMPLY THAT SUCH RESOLUTION WILL BE ENACTED, NOR WILL ANY SUCH
APPROVAL CREATE ANY BINDING OBLIGATIONS ON CITY.



APPROVED AS TO FORM:

In witness whereof, the parties hereto have executed this Amendment as of the date
written above.

LESSEE:

LANDLORD:

DAVID CHIU, City Attorney

By:

' Shari Geller Diamant
Deputy City Attorney

SAN FRANCISCO BOTANICAL GARDEN
SOCIETY AT STRYBING ARBORETUM,
a California nonprofit public benefit corporation

By:
Its:

By:
Its:

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation

By:
Philip A. Ginsburg
General Manager
Recreation and Park Department

APPROVED BY:

RECREATION AND PARK COMMISSION

PURSUANT TO RESOLUTION NO.
DATED:

Ashley Summers, Commission Liaison



EXHIBIT E
ALLOCATION AND DISTRIBUTION OF ADMISSIONS RECEIPTS

Fees paid for admission to the Gardens of Golden Gate Park pursuant to Section 6.11
of the Lease (“Admission Receipts”) will be solely for the benefit of the Gardens of Golden
Gate Park and will be allocated and distributed pursuant to the terms of Article 7 of the
Lease and this Exhibit E. It is understood and agreed by the Parties that the charging of
admissions to the Gardens of Golden Gate Park, the rate of such admissions and theterms of
such allocation are subject to amendment by action of City’s Board of Supervisors, in its sole
discretion at any time, and in the event of such an amendment Article 7 of the Lease and this
Exhibit E will be revised to the extent required to reflect such amendment.

1. Allocation. Admission Receipts will be allocated and paid out on a monthly basis
as described below:

a. Admission Receipts will first be used to reimburse SFBGS for its
approved “Authorized Collection Expenses during such period. As used in this Exhibit E,
“Authorized Collection Expenses” means all costs and expenses incurred by SFBGS in
connection with its collection of Admission Receipts, including, without limitation, personnel
costs, rent or related fees for equipment, telephone and data charges, office supplies, training,
visitor maps and publications, and advertising and publicity costs in connection with the
collection of Admissions Receipts. “Authorized Collection Expenses” will not include capital
expenses, penalties, late charges or interest on any late payments, or taxes or other amounts
withheld from wages or salaries which have not actually been paid by SFBGS during the month
for which reimbursement is being made. The SFBGS will submit annually a budget for
Authorized Collection Expenses by December 15 for the next Fiscal Year.

b. Secondly, following the payment of the amounts specified in
Paragraph 1(a) above, the Admissions Receipts will be paid to the Department until the
Department has received an aggregate amount of $4,400,000 per Fiscal Year pursuant to this
Paragraph 1(b) (such amount subject to adjustment as provided in Paragraph 1(e) below) (the
“Annual RPD Allocation Cap”); provided, however, that before the allocation is used for any
other Gardens of Golden Gate Park purpose, the Department will use the allocation to fund three
(3) gardeners who are dedicated solely to the care and maintenance of the SFBG and $250,000
(as adjusted) of which will be dedicated to cover materials and supplies for the COF.

C. Thirdly, following the payment of the amounts specified in
Paragraphs 1(a) and 1(b) above, the Admission Receipts will be paid to SFBGS until SFBGS has
received an aggregate of $650,000 per Fiscal Year pursuant to this Paragraph 1(c) (such amount
subject to adjustment as provided in Paragraph 1(e) below) (the “Annual SFBGS Allocation
Cap”). SFBGS will expend Admissions Receipts received pursuant to this Paragraph 1(c) for its
“Education and Community Outreach Expenditures.” As used in this Exhibit E, “Education and
Community Outreach Expenditures” means costs and expenses incurred by SFBGS for
education, community outreach, public programs and other initiatives agreed upon by SFBGS
and the Garden Director and approved in writing by the Garden Director. “Education and
Community Outreach Expenditures” may include, without limitation, costs and expenses for
implementation of free days for the general public, organization and management of volunteer
and docent programs, organization and implementation of programs for seniors and school
groups, administration of a community education program providing related classes and
activities for minimal or no cost, and operation of the Library and Bookstore, including ordering
and stocking books.
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d. Finally, following the payment of the amounts specified in
Paragraphs 1(a), 1(b), and 1(c) above, the balance of Admission Receipts will be paid into the
“Gardens of Golden Gate Park Improvement Fund,” which will be maintained by City without
charge and will not be commingled with other City funds. Any interest accruing on the funds in
the Gardens of Golden Gate Park Garden Improvement Fund will be added to the Gardens of
Golden Gate Park Improvement Fund. Expenditures from the Gardens of Golden Gate Park
Improvement Fund will be used by City and SFBGS only for the payment of costs and expenses
for maintenance, renovation and improvement of the Gardens of Golden Gate Park and will not
be used for any other purpose unless the Parties otherwise agree in writing. Expenditures from
the Gardens of Golden Gate Park Improvement Fund are intended to enhance the Gardens of
Golden Gate Park and not to replace traditional sources or levels of City funding. Expenditures
from the Gardens of Golden Gate Park Improvement Fund must be agreed upon by the Garden
Director after consultation with the Executive Director and are subject to approval by the
General Manager.

e. The Annual RPD Allocation Cap and the Annual SFBGS Allocation Cap
will each be subject to adjustment as follows:

i.Both the Annual RPD Allocation Cap and the Annual SFBGS Allocation
Cap will be adjusted annually by the consumer price index (CPI) increase
used by the City and County of San Francisco Controller’s Office for labor
projections.

ii.Either or both may be adjusted every three (3) years based on agreement
of the parties in order to provide additional support or continuing support
(in the event of cost increase not covered by (i) above) for or services to
the Gardens of Golden Gate Park

f. CPI Formula. The Adjustment Index will be compared with the Base
Index. If the Adjustment Index has increased over the Base Index, then the Annual RPD
Allocation Cap and the Annual SFBGS Allocation Cap on and after such Adjustment Date will
each be set by multiplying the then-current Annual RPD Allocation Cap and the Annual SFBGS
Allocation Cap by a fraction, the numerator of which is the Adjustment Index and the
denominator of which is the Base Index.

Notwithstanding the foregoing,

2. With respect to any Fiscal Year as to which the aggregate amount of Admission
Receipts available for distribution pursuant to Paragraphs 1(b) and 1(c) above (after deduction of
any amount payable with respect to such Fiscal Year pursuant to Paragraph 1(a)) exceeds
$500,000 but is less than the amount needed to distribute the fully-adjusted Allocation Amount
to the Department and SFBGS pursuant to Paragraphs 1(c) above, the Allocation Adjustment
will be reduced dollar for dollar so that the amount is distributed to each Party under Paragraph
1(b) above and Paragraph 1(c) above are each reduced equally.

3. Admission Account. SFBGS will establish, fund and maintain a bank account for
the deposit of Admission Receipts (the “Admission Account™) with a depository institution
reasonably acceptable to City in accordance with Section 7.6 of the Lease. SFBGS will use the
Admission Account for all Admission Receipts prior to disbursement to City as required under
this Lease. Any interest accruing on the funds in the Admission Account will be added to the
Admission Account. Funds from the Admission Account will not be commingled with other
funds. SFBGS will cause each person who has authority to withdraw or transfer funds from the
Admission Account to be bonded or otherwise insured. The Admission Account will be subject
to a mutually-agreed control agreement pursuant to which City will be granted a perfected
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security interest therein. Upon the occurrence of either an Event of Default, or the expiration or
earlier termination of this Lease, City will have the immediate right of possession of the funds in
Admission Account.

4, Distributions.

a. On or before the thirtieth (30th) day following its receipt of a Monthly
Admission Receipts Statement, City will pay to SFBGS via check the amount of its Authorized
Collection Expenses for such month.

b. Once City has received the amounts specified in Paragraph 1(b) above in
any given Fiscal Year, City will begin to pay to SFBGS the amounts described in Paragraph 1(c),
and to the Gardens of Golden Gate Park Improvement Fund the amounts described in Paragraph
1(d), such payments to be made on a monthly basis and on or before the thirtieth (30"") day
following City's receipt of the applicable Monthly Admissions Receipts Statement.

C. In the event this Lease terminates during any given month, (i) payment of
Admission Receipts to City for that portion of the month during which SFBGS was in occupancy
of the Premises will be determined and reported by SFBGS to City within twenty (20) days after
SFBGS ceases to collect Admission Receipts on the Premises, and (ii) SFBGS’s and City’s
payment obligations under this Exhibit E will remain in effect.

5. Annual True-Up. In the event that the payments made by SFBGS and City in
respect of Admission Receipts and Authorized Collection Expenses during the Fiscal Year
described by an Annual Admission Receipts Report have not been properly made in accordance
with this Exhibit E, City and/or SFBGS, as the case may be, will make payments to each other,
or the Gardens of Golden Gate Park Improvement Fund, as appropriate, so as to properly allocate
the Admissions Receipts for such Fiscal Year. Such payments will be made within thirty (30)
days of City’s receipt of such Annual Admission Receipts Statement.
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EXHIBIT AM-A

Conservatory of Flowers

[attached]
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Exhibit AM-A Premises of COF




EXHIBIT AM-B

Japanese Tea Garden

[attached]
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Exhibit AM-A Premises of JTG




EXHIBIT AM-C

GASB 87 Lease Accounting Checklist

Checklist for Supplier Lease Contracts

1.

10.

11.

12.

Lease Term and Provision
Is this an amendment of existing lease?
Confirm the lease agreement date

Confirm the lease commencement date and end date

Include payment frequency (such as one time, monthly,
quarterly, annually or event based)

Identify the based amount per payment frequency

Is lease payment rate adjustment applicable?

Note: For example, reference index, specific rate or ot
calculation method.

Any variable payments by performance is applicable?

Note: For examples, retail space rent includes calcula
based on gross sales or copier charges for per-page fee.

Is lease incentives applicable?

Note: Lease incentives refer to incentives provided by
for lease improvements or moving expenses. For example, ret
credits or free rent during constructions.

Any security deposit required? (Please include the amount)

Is the lease cancelable?

Note: please include when and who can request to can
agreement. Also, identify any penalties.

Does this lease contain Renewal options?

Notel: Please include terms, rent calculation, and any
lease procedure of renewal

Note2: Indicate the date that the lessor is required to b
notified by in order to renew the lease.

Does this lease contain a purchase option?

Note: is the lessee reasonably certain to exercise this
purchase option?

AM-C-1

Yes
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[

[
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]

]

N/A



EXHIBIT AM-D

Statement of Incompatible Activities

[attached]

AM-D-1



City and County of San Francisco McLaren Lodge in Golden Gate Park
Recreation and Park Department )
501 Stanyan Street, San Francisco, CA 94117

TEL: 415.831.2776 FAX: 415.666.7050 WEB: http://parks.sfgov.org

RECREATION AND PARK DEPARTMENT

STATEMENT OF INCOMPATIBLE ACTIVITIES

l. INTRODUCTION

This Statement of Incompatible Activities is intended to guide officers and employees of the San
Francisco Recreation and Park Department (“Department”) and the Recreation and Park Commission
(“Commission”) about the kinds of activities that are incompatible with their public duties and therefore
prohibited. For the purposes of this Statement, and except where otherwise provided, “officer” shall
mean the Appointing Officer (“General Manager”) and/or a member of the Commission; and
“employee” shall mean all employees of the Department.

This Statement is adopted under the provisions of San Francisco Campaign & Governmental Conduct
Code (“C&GC Code”) section 3.218. Engaging in the activities that are prohibited by this Statement
may subject an officer or employee to discipline, up to and including possible termination of
employment or removal from office, as well as to monetary fines and penalties. (C&GC Code § 3.242;
Charter § 15.105.) Before an officer or employee is subjected to discipline or penalties for violation of
this Statement, the officer or employee will have an opportunity to explain why the activity should not
be deemed to be incompatible with his or her City duties. (C&GC Code § 3.218.) Nothing in this
document shall modify or reduce any due process rights provided pursuant to the officer’s or employee’s
collective bargaining agreement.

In addition to this Statement, officers and employees are subject to Department policies and State and
local laws and rules governing the conduct of public officers and employees, including but not limited
to:

Political Reform Act, California Government Code § 87100 et seq.;
California Government Code 8§ 1090;

San Francisco Charter;

San Francisco Campaign and Governmental Conduct Code;

San Francisco Sunshine Ordinance; and

Applicable Civil Service Rules.

Nothing in this Statement shall exempt any officer or employee from applicable provisions of law, or
limit his or her liability for violations of law. Examples provided in this Statement are for illustration
purposes only, and are not intended to limit application of this Statement. Nothing in this Statement
shall interfere with the rights of employees under a collective bargaining agreement or Memorandum of
Understanding applicable to that employee.

Nothing in this Statement shall be construed to prohibit or discourage any City officer or employee from
bringing to the City’s and/or public’s attention matters of actual or perceived malfeasance or
misappropriation in the conduct of City business, or from filing a complaint alleging that a City officer
or employee has engaged in improper governmental activity by violating local campaign finance,
lobbying, conflicts of interest or governmental ethics laws, regulations or rules; violating the California
Penal Code by misusing City resources; creating a specified and substantial danger to public health or
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safety by failing to perform duties required by the officer’s or employee’s City position; or abusing his
or her City position to advance a private interest.

No amendment to any Statement of Incompatible Activities shall become operative until the City and
County has satisfied the meet and confer requirements of State law and the collective bargaining
agreement.

If an employee has questions about this Statement, the questions should be directed to the employee's
supervisor, General Manager or designee. Similarly, questions about other applicable laws governing
the conduct of public employees should be directed to the employee's supervisor or the General
Manager/designee, although the supervisor or General Manager/designee may determine that the
question must be addressed to the Ethics Commission or City Attorney. Employees may also contact
their unions for advice or information about their rights and responsibilities under these and other laws.

If a City officer has questions about this Statement, the questions should be directed to the officer’s
appointing authority, the Ethics Commission or the City Attorney.

11. MISSION OF THE RECREATION AND PARK DEPARTMENT

The mission of the Recreation and Park Department is to provide enriching recreational activities,
maintain beautiful parks and preserve the environment for the well-being of our diverse community.

1. RESTRICTIONS ON INCOMPATIBLE ACTIVITIES

This section prohibits outside activities, including self-employment, that are incompatible with the
mission of the Department. Under subsection C, an officer or employee may seek an advance written
determination whether a proposed outside activity is incompatible and therefore prohibited by this
Statement. Outside activities other than those expressly identified here may be determined to be
incompatible and therefore prohibited. For an advance written determination request from an employee,
if the General Manager delegates the decision-making to a designee and if the designee determines that
the proposed activity is incompatible under this Statement, the employee may appeal that determination
to the General Manager.

A. RESTRICTIONS THAT APPLY TO ALL OFFICERS AND EMPLOYEES
1. ACTIVITIES THAT CONFLICT WITH OFFICIAL DUTIES

No officer or employee may engage in an outside activity (regardless of whether the activity is
compensated) that conflicts with his or her City duties. An outside activity conflicts with City duties
when the ability of the officer or employee to perform the duties of his or her City position is materially
impaired. Outside activities that materially impair the ability of an officer or employee to perform his or
her City duties include, but are not limited to, activities that disqualify the officer or employee from City
assignments or responsibilities on a regular basis. Unless (a) otherwise noted in this section or (b) an
advance written determination under subsection C concludes that such activities are not incompatible,
the following activities are expressly prohibited by this section.

[RESERVED.]
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2. ACTIVITIES WITH EXCESSIVE TIME DEMANDS

Neither the General Manager nor any employee may engage in outside activity (regardless of whether
the activity is compensated) that would cause the General Manager or employee to be absent from his or
her assignments on a regular basis, or otherwise require a time commitment that is demonstrated to
interfere with the General Manager’s or employee's performance of his or her City duties.

Example. An employee who works at the Department’s front desk answering questions from the
public wants to take time off every Tuesday and Thursday from 2:00 to 5:00 to coach soccer.
Because the employee's duties require the employee to be at the Department’s front desk during
regular business hours, and because this outside activity would require the employee to be absent
from the office during regular business hours on a regular basis, the General Manager or his/her
designee may, pursuant to subsection C, determine that the employee may not engage in this
activity.

3. ACTIVITIES THAT ARE SUBJECT TO REVIEW BY THE DEPARTMENT

Unless (a) otherwise noted in this section or (b) an advance written determination under subsection C
concludes that such activities are not incompatible, no officer or employee may engage in an outside
activity (regardless of whether the activity is compensated) that is subject to the control, inspection,
review, audit or enforcement of the Department. In addition to any activity permitted pursuant to
subsection C, nothing in this subsection prohibits the following activities: appearing before one’s own
department or commission on behalf of oneself; filing or otherwise pursuing claims against the City on
one’s own behalf; running for City elective office; or making a public records disclosure request
pursuant to the Sunshine Ordinance or Public Records Act. Unless (a) otherwise noted in this section or
(b) an advance written determination under subsection C concludes that such activities are not
incompatible, the following activities are expressly prohibited by this section.

a. Assistance in Responding to City Bids, Request for Qualifications (RFQs) and Request
for Proposals (RFPs). No officer or employee may knowingly provide selective assistance (i.e.,
assistance that is not generally available to all competitors) to individuals or entities in a manner
that confers a competitive advantage on a bidder or proposer who is competing for a City
contract. Nothing in this Statement prohibits an officer or employee from providing general
information about a bid for a City contract, a Department RFQ or RFP or corresponding
application process that is available to any member of the public. Nothing in this Statement
prohibits an officer or employee from speaking to or meeting with individual applicants
regarding the individual's application, provided that such assistance is provided on an impartial
basis to all applicants who request it.

b. Other than in his or her official capacity, no officer or employee may assist private
individuals or entities in securing permits for the use of Recreation and Park facilities.

Notwithstanding the above prohibitions, officers and employees are not prohibited from providing
general information about the contracting process or about how to apply for permits to any member
of the public.
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B. RESTRICTIONS THAT APPLY TO EMPLOYEES IN SPECIFIED POSITIONS

In addition to the restrictions that apply to all officers and employees of the Department, unless ()
otherwise noted in this section or (b) an advance written determination under subsection C concludes
that such activities are not incompatible, the following activities are expressly prohibited by this section
for individual employees holding specific positions.

1. OFFICERS OR EMPLOYEES RESPONSIBLE FOR THE PROCUREMENT OF SUPPLIES,
MATERIALS, CONTRACTS OR SERVICES

No officer or employee who is responsible for the procurement of supplies, materials, contracts or
services may receive compensation or anything of value from any person or entity from which such
materials, contracts or services were procured, if such compensation or thing of value is received as a
result of the officer’s or employee’s duties with the Department.

Example: An employee whose duties include the procurement of supplies or materials for the
Department authorizes the purchase of sporting goods from a local retail sporting goods store.
After such purchase, the sporting goods store offers the employee a discount on any future
purchases he or she wishes to make for him or herself. The employee may not accept the discount
offer because the employee may not benefit materially from a purchase with the sporting goods
store made in the course of his or her employment with the Department. This prohibition is also
covered under section V of this Statement.

2. OFFICERS OR EMPLOYEES RESPONSIBLE FOR THE DISTRIBUTION OR ALLOCATION
OF SUPPLIES, MATERIALS, CONTRACTS OR SERVICES

No officer or employee whose duties include the distribution or allocation of supplies, materials, contracts
or services for the Department may receive compensation or anything of value from any person or entity
to which such materials, contracts or services were distributed or allocated, if such compensation or thing
of value is received as a result of the officer’s or employee’s duties with the Department.

Example: An employee provides swimming lessons to the public as part of his or her City duties.
At the swimming facility, a member of the public offers compensation or a thing of value to the
employee. The employee may not accept the compensation or anything of value for services
rendered as part of his or her official duties. This prohibition is also covered under section V of
this Statement.

Example: An employee coaches softball at a City playground as part of his or her duties for the
Department. The employee may not solicit or receive anything of value from any member of the
public, who utilizes the services of the playground, for performing his or her City job duties. This
prohibition is also covered under section V of this Statement.

C. ADVANCE WRITTEN DETERMINATION
As set forth below, an employee of the Department or the General Manager or a member of the

Commission may seek an advance written determination whether a proposed outside activity conflicts
with the mission of the Department, imposes excessive time demands, is subject to review by the
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Department, or is otherwise incompatible and therefore prohibited by section 111 of this Statement. For
the purposes of this section, an employee or other person seeking an advance written determination shall
be called “the requestor”; the individual or entity that provides an advance written determination shall be
called “the decision-maker.”

1. PURPOSE

This subsection permits an officer or employee to seek an advance written determination regarding his
or her obligations under subsections A or B of this section. A written determination by the decision-
maker that an activity is not incompatible under subsection A or B provides the requestor immunity
from any subsequent enforcement action for a violation of this Statement if the material facts are as
presented in the requestor’s written submission. A written determination cannot exempt the requestor
from any applicable law.

If an individual has not requested an advance written determination under subsection C as to whether an
activity is incompatible with this Statement, and the individual engages in that activity, the individual
will not be immune from any subsequent enforcement action brought pursuant to this Statement.

Similarly, if an individual has requested an advance written determination under subsection C as to
whether an activity is incompatible with this Statement, and the individual engages in that activity, the
individual will not be immune from any subsequent enforcement action brought pursuant to this
Statement if:

(a) the requestor is an employee who has not received a determination under subsection C from
the decision-maker, and 20 working days have not yet elapsed since the request was made; or

(b) the requestor is an officer who has not received a determination under subsection C from the
decision-maker; or

(c) the requestor has received a determination under subsection C that an activity is
incompatible.

In addition to the advance written determination process set forth below, the San Francisco Charter also
permits any person to seek a written opinion from the Ethics Commission with respect to that person's
duties under provisions of the Charter or any City ordinance relating to conflicts of interest and
governmental ethics. Any person who acts in good faith on an opinion issued by the Commission and
concurred in by the City Attorney and District Attorney is immune from criminal or civil penalties for so
acting, provided that the material facts are as stated in the opinion request. Nothing in this subsection
precludes a person from requesting a written opinion from the Ethics Commission regarding that
person's duties under this Statement.

2. THE DECISION-MAKER
Decision-maker for request by an employee: An employee of the Department may seek an advance

written determination from the General Manager or his or her designee. The General Manager or his or
her designee will be deemed the decision-maker for the employee’s request.
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Decision-maker for request by the General Manager: The General Manager may seek an advance
written determination from his or her appointing authority. The appointing authority will be deemed the
decision-maker for the General Manager’s request.

Decision-maker for request by a member of the Commission: A member of the Commission may seek
an advance written determination from his or her appointing authority or from his or her commission, or
the Ethics Commission. The appointing authority, Commission or Ethics Commission will be deemed
the decision-maker for the member’s request.

3. THE PROCESS

The requestor must provide, in writing, a description of the proposed activity and an explanation of why
the activity is not incompatible under this Statement. The written material must describe the proposed
activity in sufficient detail for the decision-maker to make a fully informed determination whether it is
incompatible under this Statement.

When making a determination under this subsection, the decision-maker may consider any relevant
factors including, but not limited to, the impact on the requestor’s ability to perform his or her job, the
impact upon the Department as a whole, compliance with applicable laws and rules and the spirit and
intent of this Statement. The decision-maker shall consider all relevant written materials submitted by
the requestor. The decision-maker shall also consider whether the written material provided by the
requestor is sufficiently specific and detailed to enable the decision-maker to make a fully informed
determination. The decision-maker may request additional information from the requestor if the
decision-maker deems such information necessary. For an advance written determination request from
an employee, if the General Manager delegates the decision-making to a designee and if the designee
determines that the proposed activity is incompatible under this Statement, the employee may appeal
that determination to the General Manager.

The decision-maker shall respond to the request by providing a written determination to the requestor by
mail, email, personal delivery, or other reliable means. For a request by an employee, the decision-
maker shall provide the determination within a reasonable period of time depending on the
circumstances and the complexity of the request, but not later than 20 working days from the date the
request is received. If the decision-maker does not provide a written determination to the employee
within 20 working days from the date the request is received, the decision-maker shall be deemed to
have determined that the proposed activity does not violate this Statement.

The decision-maker may revoke the written determination at any time based on changed facts or
circumstances or other good cause, by providing advance written notice to the requestor. The written
notice shall specify the changed facts or circumstances or other good cause that warrants revocation of
the advance written determination.

4, DETERMINATIONS ARE PuBLIC RECORDS

To assure that these rules are enforced equally, requests for advance written determinations and written
determinations, including approvals and denials, are public records to the extent permitted by law.
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V. RESTRICTIONS ON USE OF CITY RESOURCES, CITY WORK-PRODUCT AND PRESTIGE
A. UsE oF CITY RESOURCES

No officer or employee may use City resources, including, without limitation, facilities, telephone,
computer, copier, fax machine, e-mail, internet access, stationery and supplies, for any non-City
purpose, including any political activity or personal purpose. No officer or employee may allow any
other person to use City resources, including, without limitation, facilities, telephone, computer, copier,
fax machine, e-mail, internet access, stationery and supplies, for any non-City purpose, including any
political activity or personal purpose. Notwithstanding these general prohibitions, any incidental and
minimal use of City resources does not constitute a violation of this section. Nothing in this subsection
shall be interpreted or applied to interfere with, restrict or supersede any rights or entitlements of
employees, recognized employee organizations, or their members under state law or regulation or
pursuant to provisions of a collective bargaining agreement to use City facilities, equipment or
resources, as defined herein.

Example. An officer or employee may use the telephone to make occasional calls to arrange
medical appointments or speak with a child care provider, because this is an incidental and
minimal use of City resources for a personal purpose.

Example. While arborist technicians are removing a large tree from a neighborhood park, a
nearby resident asks one of the staff to remove a tree from his or her front yard. Although the
arborist technician may perform work for the resident, the employee may do so only on his or
her own time and only when using equipment that does not belong to the City.

Nothing in this Statement shall exempt any officer or employee from complying with more restrictive
policies of the Department regarding use of City resources, including, without limitation, the
Department’s e-mail policy.

B. Use oF CiTy WORK-PrRODUCT

No officer or employee may, in exchange for anything of value and without appropriate authorization,
sell, publish or otherwise use any non-public materials that were prepared on City time or while using
City facilities, property (including without limitation, intellectual property), equipment and/or materials.
For the purpose of this prohibition, appropriate authorization includes authorization granted by law,
including the Sunshine Ordinance, California Public Records Act, the Ralph M. Brown Act as well as
whistleblower and improper government activities provisions, or by a supervisor of the officer or
employee, including but not limited to the officer’s or employee’s appointing authority. Nothing in this
subsection shall be interpreted or applied to interfere with, restrict or supersede any rights or
entitlements of employees, recognized employee organizations, or their members under state law or
regulation or pursuant to provisions of a collective bargaining agreement to use public materials for
collective bargaining agreement negotiations.

C. USE OF PRESTIGE OF THE OFFICE
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No officer or employee may use his or her City title or designation in any communication for any private
gain or advantage. The following activities are expressly prohibited by this section.

1. USING CITY BUSINESS CARDS

No officer or employee may use his or her City business cards for any purpose that may lead the
recipient of the card to think that the officer or employee is acting in an official capacity when the
officer or employee is not.

Example of inappropriate use. An employee's friend is having a dispute with his new
neighbor who is constructing a fence that the friend believes encroaches on his property.
The friend invites the employee over to view the disputed fence. When the neighbor
introduces herself, the employee should not hand the neighbor her business card while
suggesting that she could help resolve the dispute. Use of a City business card under
these circumstances might lead a member of the public to believe that the employee was
acting in an official capacity.

Example of acceptable use. An employee is at a party and runs into an old friend who
has just moved to town. The friend suggests meeting for dinner and asks how to get in
touch with the employee to set up a meeting time. The employee hands the friend the
employee's business card and says that he can be reached at the number on the card. Use
of a City business card under these circumstances would not lead a member of the public
to believe that the employee was acting in an official capacity. Nor would use of the
telephone to set up a meeting time constitute a misuse of resources under subsection A,
above.

2. USING CITY LETTERHEAD, CITY TITLE, OR E-MAIL

No officer or employee may use City letterhead, City title, City e-mail, or any other City resource, for
any communication that may lead the recipient of the communication to think that the officer or
employee is acting in an official capacity when the officer or employee is not. (Use of e-mail or
letterhead in violation of this section could also violate subsection A of this section, which prohibits use
of these resources for any non-City purpose.)

Example. An officer or employee is contesting a parking ticket. The officer or employee
should not send a letter on City letterhead to the office that issued the ticket contesting
the legal basis for the ticket.

3. HOLDING ONESELF OUT, WITHOUT AUTHORIZATION, AS A REPRESENTATIVE
OF THE DEPARTMENT

No officer or employee may hold himself or herself out as a representative of the Department, or as an
agent acting on behalf of the Department, unless authorized to do so.

Example. An employee who lives in San Francisco wants to attend a public meeting of a
Commission that is considering a land use matter that will affect the employee's
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neighborhood. The employee may attend the meeting and speak during public comment,
but should make clear that he is speaking in his private capacity and not as a
representative of the Department.

V. PROHIBITION ON GIFTS FOR ASSISTANCE WITH CITY SERVICES

State and local law place monetary limits on the value of gifts an officer or employee may accept in a
calendar year. (Political Reform Act, Gov't Code § 89503, C&GC Code 8§ 3.1-101 and 3.216.) This
section imposes additional limits by prohibiting an officer or employee from accepting any gift that is
given in exchange for doing the officer’s or employee’s City job.

No officer or employee may receive or accept gifts from anyone other than the City for the performance
of a specific service or act the officer or employee would be expected to render or perform in the regular
course of his or her City duties; or for advice about the processes of the City directly related to the
officer’s or employee’s duties and responsibilities, or the processes of the entity they serve.

Example. A member of the public who regularly works with and receives assistance
from the Department owns season tickets to the Giants and sends a pair of tickets to an
employee of the Department in appreciation for the employee's work. Because the gift is
given for the performance of a service the employee is expected to perform in the regular
course of City duties, the employee is not permitted to accept the tickets.

Example. A member of the public requests assistance in resolving an issue or complaint
that is related to the City and County of San Francisco, but that does not directly involve
the Department. The employee directs the member of the public to the appropriate
department and officer to resolve the matter. The member of the public offers the
employee a gift in appreciation for this assistance. The employee may not accept the gift,
or anything of value from anyone other than the City, for providing this kind of assistance
with City services.

As used in this Statement, the term gift has the same meaning as under the Political Reform Act,
including the Act's exceptions to the gift limit. (See Gov't Code 88 82028, 89503; 2 Cal. Code Regs. 88
18940-18950.4.) For example, under the Act, a gift that, within 30 days of receipt, is returned, or
donated by the officer or employee to a 501(c)(3) organization or federal, state or local government
without the officer or employee taking a tax deduction for the donation, will not be deemed to have been
accepted. In addition to the exceptions contained in the Act, nothing in this Statement shall preclude an
employee's receipt of a bona fide award, or free admission to a testimonial dinner or similar event, to
recognize exceptional service by that employee, and which is not provided in return for the rendering of
service in a particular matter. Such awards are subject to the limitation on gifts imposed by the Political
Reform Act and local law.

In addition, the following gifts are de minimis and therefore exempt from the restrictions on gifts
imposed by section V of this Statement:

i. Gifts, other than cash, with an aggregate value of $25 or less per occasion; and
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ii. Gifts such as food and drink, without regard to value, to be shared in the office among
officers or employees.

Example. A member of the public who regularly works with and receives assistance
from the Department sends a $15 basket of fruit to an employee as a holiday gift.
Although the fruit may in fact be offered in exchange for performing services that the
employee is expected to perform in the regular course of City duties, the employee may
accept the fruit because the value is de minimis. (Because the reporting requirement is
cumulative, an employee may be required to report even de minimis gifts on his or her
Statement of Economic Interests if, over the course of a year, the gifts equal or exceed
$50.)

Example. A member of the public who regularly works with and receives assistance from
the Department sends a $150 basket of fruit to the Department as a holiday gift.
Although the fruit may in fact be offered in exchange for performing services that the
Department is expected to perform in the regular course of City duties, the Department
may accept the fruit basket because it is a gift to the office to be shared among officers
and employees.

VI. AMENDMENT OF STATEMENT

Once a Statement of Incompatible Activities is approved by the Ethics Commission, the Department
may, subject to the approval of the Ethics Commission, amend the Statement. (C&GC Code 8§
3.218(b).) In addition, the Ethics Commission may at any time amend the Statement on its own
initiative. No Statement of Incompatible Activities or any amendment thereto shall become operative
until the City and County of San Francisco has satisfied the meet and confer requirements of State law
and the collective bargaining agreement.

S:\Conflicts of Interest\Incompatibility Statements\Recreation and Park Dept\SIA 2.12.08.doc



EXHIBIT AM-E

Disclosure Obligations; Recordkeeping and Auditing

A. Acknowledgment of Disclosure Obligations under City Law. San Francisco Administrative
Code Section 67.29-6 requires the Department to disclose on its website the amount and source of all
money, goods or services worth more than $100 in the aggregate for the purpose of carrying out or
assisting any City function. For all gifts, grants, and other donations received under the “Lease”
(defined for purposes of this Exhibit AM-E as the 2013 Agreement as amended by this Amendment) or
otherwise for the benefit of the Gardens of Golden Gate Park, the disclosure must identify SFBGS as the
contributor, the amounts contributed, and a statement as to any financial interest SFBGS has involving
the City, including a contract, grant, lease, or request for license, permit, or other entitlement for use.
Under the Administrative Code, the Department must post this information on its website within 30 days
of the date of any such donation. If required by City law, the Department must also disclose this or
other information about donations from SFBGS in any related resolution or ordinance submitted to the
Board of Supervisors for approval.

B. SFBGS’s Reporting & Disclosure Obligations.

1. Donor and Grant Information. SFBGS agrees to comply with San Francisco
Administrative Code Section 67.29-6 by posting on its website the names of all individuals or
organizations that contribute $100 or more to SFBGS, by gift, grants, or other instruments, in the
form of money, goods, or services, for the purpose of carrying out or assisting the Department’s
performance of its City functions; the amounts contributed; and a statement as to any financial
interest the donor contributing to the SFBGS has involving the City, including any donor’s
contract, grant, lease, or request for license, permit, or other entitlement for use. SFBGS will
post this information on its website within 30 days of receipt of any gift, grant or other
instrument, and will also provide this information to the Department each year by no later than
July 15 for the preceding fiscal year. SFBGS will maintain this donor information on its website
until at least the end of the fifth fiscal year after the donation. To ensure compliance with this
requirement and to maximize public transparency, SFBGS will not accept anonymous donations
from a single source aggregating more than $100 for purposes covered under the Lease. These
provisions shall also apply to any grants received by SFBGS, if those grant funds are transferred
to the City for the purpose of carrying out or assisting any City function.

2. Financial Reports. SFBGS will provide to the Department and the Department will
upload a PDF (searchable text) copy of SFBGS’s annual audited financial report and IRS Form 990
annual tax return into the City’s financial system as part of the Lease documentation and prior to City’s
execution of the Lease. The annual audited financial report filings provided by SFBGS must include
detailed information about SFBGS’s total sources and uses of funds and also the sources and uses of
funds dedicated to support the Department covered under the Lease, the names of SFBGS’s Board of
Directors and Officers, and the names of any and all payees of funds covered by the Lease, including
consultants, contractors and subcontractors and any current or past City employees paid and any funds
provided directly to the Department to support the Department’s functions including but not limited to
employee recognition and public events. Additionally, SFBGS will post its audited financial report and
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its IRS Form 990 and all related tax return schedules on its website annually within 60 days of the
completion of each.

3. Links to SFBGS Website. The Department will provide a link on its website to
SFBGS’s website for the public to readily access the information required under this Amendment.
SFBGS will also post the Lease on its website along with copies of any other copies of Grant Awards or
other City Contracts and MOU Agreements with any City Department including the Department
covered by this Lease.

4, SFBGS’s Supplier Registration. As part of the Amendment execution, SFBGS must
register and submit an IRS Form W-9 through the SF City Partner portal, a complete copy of their most
recent IRS Form 990 tax return and complete their Approved Supplier set up through the Controller’s
Supplier Management Unit.

5. SFBGS’s Invoices through SF City Partner Online (eSettlements) site. If the Lease
includes invoicing by SFBGS to the City Department, all invoices must be submitted online with any/all
required supporting documentation through the SF City Partner portal’s Online eSettlements site.

C. Recordkeeping and Auditing.

1. Recordkeeping. SFBGS will maintain books and records relating to Lease, in
accordance with generally accepted accounting practices consistently applied, that contain all
information required to allow the Department and/or the City’s Controller, at their discretion, to audit
SFBGS’s records and to verify contributions and expenditures in accordance with the Lease.

2. Auditing. SFBGS shall make such books and records relating to the Lease available to
the Department and/or the City’s Controller (or their representatives) upon commercially reasonable
prior written notice, but in no event more than ten (10) days after such notice is provided to conduct an
audit. SFBGS shall retain and shall allow the Department and/or the City’s Controller to access such
books and records for a period of the later of (i) five (5) years after the end of each year to which such
books and records apply, (ii) five (5) years after the issuance date of the SFBGS’s audited financial
statement or the IRS Form 990 annual tax return to which such books and records apply, or (iii) if an
audit is commenced or if a controversy should arise between the parties hereto regarding the
contributions or expenditures hereunder, until such audit or controversy is terminated.
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RECREATION AND PARK DEPARTMENT
LEASE AND MANAGEMENT AGREEMENT

THIS LEASE AND MANAGEMENT AGREEMENT (this “Lease™), dated for reference
purposes only as of 'D 2t vl 1 l 2013, is by and between the CITY AND COUNTY OF
SAN FRANCISCO, a municipal corporation (“City” or “Landlord™), acting by and through its
Recreation and Park Commission (the “Commission™), and SAN FRANCISCO BOTANICAL
GARDEN SOCIETY AT STRYBING ARBORETUM, a California nonprofit public benefit
corporation, formerly known as Strybing Arboretum Society (“SFBGS” or “Lessee”), and is
made with reference to the facts and circumstances described in the Recitals set forth below.

RECITALS

A. City owns San Francisco Botanical Garden at Strybing Arboretum, formerly
known as Strybing Arboretum, a 55-acre garden and associated facilities located in the southeast
portion of San Francisco’s Golden Gate Park along Martin Luther King Jr. Drive and Lincoln
Way, between 9" Avenue and 19™ Avenue, more particularly defined below as the “Botanical
Garden,” The Commission has jurisdiction over the Botanical Garden and is responsible, through
City’s Recreation and Park Department (the “Department”), for its operation and management.
The Botanical Garden is a living museum of more than 8,000 different kinds of plants, many rare
and endangered and no longer found in their native habitats, and is a treasure for the residents of
San Francisco and the Bay Area as well as for visitors from around the world. The Botanical
Garden was created to serve people in many ways. The Botanical Garden offers calm respite
from urban congestion and traffic for walking, sitting, and enjoying the peace the Botanical
Garden offers as well as observing plants and trees.

B. SFBGS is a nonprofit 501(c)(3) corporation devoted to supporting, promoting,
and enhancing the use, appreciation and stature of the Botanical Garden. SFBGS has provided
crucial support and assistance to City in the management and operation of the Botanical Garden
since 1955, including the construction and donation of the Helen Crocker Russell Library
Building; management and operation of the Library and Visitor Orientation Center and Bookstore
(each as defined below); funding and developing a special area plan (the “Botanical Garden
Master Plan”) for the Golden Gate Park Master Plan; providing education and visitors programs,
visitor publications, curatorial and plant collections management services, community
programming, horticulture education and volunteer programs; planning and managing
improvements in the Botanical Garden; paying costs to support the hiring of an eleventh (11th)
City gardener dedicated solely to the care and maintenance of the Botanical Garden; and
fundraising to support the Botanical Garden.

C. On March 1, 2002, City and SFBGS entered into (i) a Memorandum of
Agreement (Strybing Arboretum) (the “Cooperation Agreement™), pursuant to which City and
SFBGS agreed to cooperatively manage the Botanical Garden, with the Department taking a
primary role in managing certain functions and SFBGS taking a primary role in managing other
functions and (ii) that certain Recreation and Park Department Lease (the “Original Lease™)
pursuant to which SFBGS leased from City certain office space, library space, horticultural space
and book kiosk space within the Botanical Garden. The terms of the Cooperation Agreement and
the Original Lease have expired, and City and SFBGS have continued to operate under such
agreements.

D. In addition to the Original Lease and the Cooperation Agreement, City and
SFBGS entered into a Grant Agreement, dated July 1, 2010 (as amended from time to time, the
“Grant Agreement™), pursuant to which City provided a grant to SFBGS for the purpose of
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funding certain education and community outreach and the operation and maintenance of the
Botanical Garden’s entrance fee collection program, as more particularly described in the Grant
Agreement. Under the most recent amendment, the Grant Agreement expited on June 30, 2013.

E. SFBGS has proposed constructing a Nursery: Center for Sustainable Gardening
within the Botanical Garden for the joint use of City and SFBGS, The proposed project is
referred to as the “Nursery Project,” the building which is a part of the Nursery Project is referred
to as the “Nursery Building,” and the Nursery Building and the outdoor space which is a part of
the Nursery Project are referred to collectively as the “Nursery.” The Nursery Project includes
construction of a new 9,830 square-foot nursery facility, demolition of the existing greenhouse
building and associated pavement and ancillary structures, widening the existing access road from
Martin Luther King Jr. Drive to accommodate emergency vehicles, creation of one ADA-
compliant parking space and an emergency vehicle turn-around space adjacent to the Nursery
Building, re-routing existing pedestrian walkways that currently traverse the project area and
expanded growing grounds. The proposed Nursery Building would consist of a new, LEED-
certified nursery structure that inciudes a greenhouse, shade house, and headhouse (including
staff work space), support space, public restrooms, outdoor nursery space, and an outdoor i
Learning Court. The headhouse portion of the Nursery would be designed so that it could be
expanded by up to approximately 1,320 square feet at a later date, as the programmatic needs and
funds allow.

F. The proposed Nursery is contemplated by both (a) the Botanical Garden Master
Plan {(adopted by the Commission in 1995) and (b) the Golden Gate Park Master Plan (adopted by
the Commission in 1998) (together, the “Master Plans™). SFBGS provided a gift of architectural
services and oversaw, in collaboration with the Department, the development of a conceptual plan
(the “Conceptual Plan™), which was approved by the Commission on November 20, 2008. On
November 29, 2011, the Planning Department issued a Final Mitigated Negative Declaration (the
“FMND”) for the Nursery, finding that all environmental impacts associated with the project
would be mitigated to less than significant levels through implementation of the mitigation
measures sei forth in the FMND. In addition, the Planning Department staff reviewed the
proposed Nursery Project and concluded that it is, on balance, in conformity with the City’s
General Plan.

G. SFBGS has offered to donate the design and construction of the Nursery to the
City and County of San Francisco as a gift-in-place, subject to certain understandings about the
use of the Nursery to be incorporated into a lease agreement before construction of the Nursery
begins. These understandings are included in Article 5 of this Lease. On March 15, 2012, the
Commission adopted Commission Resolution No. 1203-08 in which the Commission adopted the
FMND, approved the Agreement for Design and Construction of the Nursery and Center for
Sustainable Gardening (as amended from time to time, the “Construction Agreement™), and
recommended that the Board of Supervisors accept a gift from SFBGS currently valued at
approximately Fourteen Million Dollars ($14,000,000). On April 10, 2012, City’s Board of
Supervisors adopted Resolution No. 125-12, in which the Board of Supervisors (a) adopted the
FMND and the Mitigation Monitoring and Reporting Program (the “MMRP”) referenced therein,
(b) imposed all the mitigation measures set forth in the MMRP as conditions of such approval,
and (c) accepted a gift-in-place to the City of the Nursery. The Parties understand that the
construction of the Nursery Project is subject to SFBGS’s success in raising the balance of the
necessary funds.

H. City and SFBGS recognize the need for continued collaboration to meet the
challenges and opportunities of creating and sustaining world-class botanical gardens for the 21st
century. The Parties have the shared goal of creating one of the world’s outstanding public
botanical gardens, representing San Francisco’s horticultural heritage as well as diverse
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collections from around the world, and of increasing levels of private and public financial support
and resources to support such goal. In connection with SFBGS’s ongoing relationship with the
Botanical Garden and Department, SFBGS desires to continue to lease certain office and related
space in the Botanical Garden for administrative purposes, to lease and continue to operate the
Library (as defined below), to access and utilize horticultural space in the Botanical Garden, and
to utilize space in the buildings within the Botanical Garden for educational seminars, receptions,
lectures and other special events. City and SFBGS further desire for SFBGS to provide
assistance with the operation and management of the Botanical Garden and with education,
fundraising and other activities which will support and enhance the Botanical Garden, and in
connection with such assistance and support, the Parties desire to provide a clear management
structure in which both the Department and SFBGS participate and to provide a structure which
facilitates SFBGS’s efforts to raise private funds to help augment City funding for the Botanical
Garden. Upon completion of the Nursery Project, City will deliver certain space within the
Nursery to SFBGS for SFBGS’s use and occupancy, and SFBGS will surrender certain of the
space outside of the Nursery then used and occupied by SFBGS. Accordingly, City and SFBGS
desire to enter into a multiphase lease and management agreement, which sets forth the terms of
the cooperative management and operations of the Botanical Garden as well as SFBGS’s use and
lease of certain space, all as more particularly set forth in the terms and conditions of this Lease.

L This Lease will have numerous public benefits, and will lessen the burden on the
City in operating and maintaining the Botanical Garden and in providing public programming and
education. '

J. + Allinitially capitalized terms used herein are defined in Articles 1 and 2 below
or have the meanings given them when first defined.

ACCORDINGLY, for good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, the Parties agree as follows:

1. BASIC LEASE INFORMATION

The following is a summary of basic lease information (the “Basic Lease Information™). Each
itern below shall be deemed to incorporate all of the terms set forth in this Lease pertaining to
such item. In the event of any conflict between the information in this Article and any more
specific provision of this Lease, the more specific provision shall control.

& 4
Lease Reference Date: (f“‘\l / I l, %O] 3

Landlord: CITY AND COUNTY OF SAN FRANCISCO, a municipal
corporation

Lessee: SAN FRANCISCO BOTANICAL GARDEN SOCIETY AT
STRYBING ARBORETUM, a California nonprofit public benefit
corporation

Premises; Initial Premises The Initial Premises shall consist of a portion of the Botanical

(Section 3.1): Garden located in Golden Gate Park (as more particularly described

in Exhibit A) in San Francisco, California, owned by City and
under the jurisdiction of the Department, comprised of the
following, as generally depicted on Exhibit B-1 and Exhibit B-2:

(i) approximately 1,207 square feet of office space located in the
rooms presently designated as Rooms 1 and 3 of the San
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Additional Premises (Section 3.1):

Nursery Premises; Nursery Shared
Use Areas (Section 3.1):

BOTANICAL GARDEN 2013

Francisco County Fair Building (“County Fair Building”) and
in the rooms presently designated as Rooms 23, 24, 25 and 30
of the Helen Crocker Russell Library Building (“Library
Building™} (collectively, the “Office Space™), shown generally
on Exhibit B-1 attached hereto;

(ii) approximately 1,378 square feet of space located in the rooms
presently designated as Rooms 31, 32, 35, 36, and 37 of the
Library Building (the “Library Space™), for operation of the
Helen Crocker Russell Library of Horticulture (the “Library™),
as generally depicted on Exhibit B-1 attached hereto;

(iii) approximately 84 square feet of space constituting the
bookstore and approximately 800 square feet of space outside
of the bookstore (the “Visitor Orientation Center and
Bookstore™), shown generally on Exhibit B-1 attached hereto;

(iv) horticultural space comprised of approximately 800 square
feet of space in the main greenhouse (“Greenhouse™),
approximately 800 square feet of space in the main lath house
(*“Lath House™), and approximately 80 square feet of space in
the container growing grounds (the “Associated Growing
Grounds™), all as generally depicted on Exhibit B-2 attached
hereto (collectively, the “Horticultural Premises™), subject
however to adjustment from time fo time by City, in its
reasonable discretion; and

(v) approximately 308 square feet of storage space located in the
room presently designated as Room 21 of the County Fair
Building, and, subject to shared use by the City, approximately
50 square feet of space in the room presently designated as
Room 14 of the County Fair Building for voice and data
connections and a server closet (collectively, the “Storage and
Utility Space™) shown generally on Exhibit B-1 attached
hereto

As of the Commencement Date, the Premises consist of the Initial
Premises.

Upon mutual agreement of SFBGS and the General Manager upon
a plan of renovation of the room presently designated as Room 22
of the County Fair Building, as generally depicted in Exhibit B-1,
such Room 22 shall be added to the Office Space and the Premises.

The Nursery Premises shall consist of the areas designated for
exclusive use by SFBGS (including the work areas in the
headhouse for curatorial and plant collections management staff,
storage closets and library and display space in the commons area
of the headhouse (the “Commons™) and storage closets on the
exterior of the Nursery Building), all as generally depicted in
Lxhibit B-4. Upon the Nursery Premises Commencement Date,
the Nursery Premises shall be added to the Premises under this
Lease and, following demolition of the Herticultural Premises,
SFBGS shall surrender the Horticultural Premises to City, and the
“Premises” shall thereupon be comprised of the Office Space, the
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Term (Article 4):

Options 1o Extend (Section 4.2):

Use (Article 5):

Operation and Management
{(Axticle 6):

BOTANICAL GARDEN 2013

Visitor Orientation Center and Bookstore, the Library Space, the
Storage and Utility Space and the Nursery Premises. In addition to
the Nursery Premises, in order to fulfill its responsibilities and
obligations, as set forth in this Lease, continue to support activities
similar to those conducted in the Horticultural Premises after the
Horticultural Premises are surrendered, and engage in other
Permitted Uses, SFBGS shail have access to and shared use of the
Nursery Shared Use Areas, all as generally depicted in Exhibit B-4
and as provided in Section 3.1 and Section 5.2.

Ten (10) years, commencing on the Effective Date (the
“Commencement Date”) and expiring on the date immediately
preceding the tenth (10th) anniversary of the Commencement Date,
subjeci to extension pursuant to Section 4.2.

SFBGS shall have the option to extend the term of this Lease for
two successive ten (10)-year extension periods, commencing on the
date immediately following the expiration of the initial term or the
first extension term, as applicable, on the terms and conditions set
foith in Section 4.2,

SFBGS shall use the Office Space for office and administrative
purposes and community meetings; the Library Space for operation
of a horticultural library open to the public during hours approved
by the Department and educational seminars and fundraising events
at other times; the Visitor Orientation Center and Bookstore space
for providing visitor orientation services and materials to the public
and operation of a book and gift store selling materials approved by
Department (which use shall include the utilization of space outside
the Visitor Orientation Center and Bookstore for plant sales); the
Horticultural Premises for propagation and sales of plants; the
Storage and Utility Space for the storage of supplies and equipment
incident to its operations; and, if applicable, the Nursery Premises
and Nursery Shared Use Areas for observation, study, and
community programs related to horticulture and natural resources
conservation, the propagation and sales of plants related thereto,
and nursery administrative work areas, all in accordance with the
provisions of Article 5. In addition to and without limiting the
foregoing, the Premises and, if applicable, the Nursery Shared Use
Areas may be used for educational and fundraising seminars,
receptions, lectures, plant sales and other events sponsored by
SFBGS, as provided in Sections 5,1 and 5.2. Neither the Premises
nor the Nursery Shared Use Areas shall be used by SFBGS for any
other purpose.

The Department and SFBGS shall cooperatively manage the
Botanical Garden as provided in Article 6. Among other matters,
SFBGS has primary responsibility for visitor services, admissions
collection, garden interpretation, educational programming,
community relations, marketing, special events, bookstore
management, volunteer program coordination, library operations
and coordination of use of the Nursery outside its working hours.
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Admission Receipts (Section 7.1):

Base Rent (Section 7.2):
Security Deposit (Section 25):

Notice Address of City
(Section 27.1):

with a copy to:

Key Contact for City:
Telephone No.:

Address for SFBGS (Section 27.1):

Key Contact for SFBGS:

Telephone No.:
Fax No.:

2. DEFINITIONS

SFBGS shall collect Admission Receipts (as defined below) from
admission to the Botanical Garden, subject to SFBGS’s right to
reimbursement of its Authorized Collection Costs (as defined
below) and the other terms and conditions contained in Seetion 7.1
and in Exhibit .

SFBGS shall pay Base Rent of $100 per year, payable as provided
in Section 7.2.

None

Recreation and Park Department

Property Management

McLaren Lodge Annex

San Francisco, California 94117
Re: Botanical Garden

Office of the City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place

San Francisco, California 94102-4682

Attn: Real Estate/Finance Team

Picector of prgr)ru\‘\ Nitwglas A- l’\'iﬂﬁij}
. GkJ -

(1<) #3) - 33 Y

San Francisco Botanical Garden Society at Strybing Arboretum
1199 9th Avenue at Lincoln Way

Golden Gate Park

San Francisco, California 94122

Executive Director,
San Francisco Botanical Garden Society at Strybing Arboretum

(415) 661-1316
(415) 661-3539

For purposes of this Lease, initially capitalized terms shall have the meanings ascribed to them in

this Section:

“Accounts” has the meaning given in Section 7.6 hereof.

“ADA” has the meaning given in Section 5.4(xv) hereof.

“Additional Charges” means any and all real and personal property taxes, possessory interest
taxes, insurance premiums and other costs, impositions and expenses described in hereof or
otherwise payable by SFBGS under this Lease.

BOTANICAL GARDEN 2013
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“Adjustment Index” means the Index which is published most immediately preceding a
particular Alfocation Adjustment Date.

“Admission Account” has the meaning given in Paragraph 2 of Exhibit E.

“Admission Receipts” means fees paid for admission to the Botanical Garden pursuant to
Section 6.11.

“Agents” means, when used with reference to either Party to this Lease, the officers, directors,
employees, agents and contractors of such Party, and their respective heirs, legal representatives,
successors and assigns.

“Allocation Adjustment” has the meaning given in Paragraph 1{f) of Exhibit E.

“Allocation Adjustment Date” has the meaning given in Paragraph 1(f) of Exhibit E.

“Allocation Amount” means the amount of Admission Receipts to be allocated to a Party
pursuant to the provisions of Paragraph 1 of Exhibit E.

“Alterations” means any alterations, installations or additions to any Improvements or to the
Premises, including but not limited to any interior alterations or renovations.

“Annual Admission Receipts Statement” has the meaning given in Section 7.7(b) hereof.
“Annual RPD Allocation Cap” has the meaning given in Paragraph 1(b) of Exhibit E.
“Annual SFBGS Allocation Cap” has the meaning given in Paragraph 1(d) of Exhibit E.
“Assignment” has the meaning given in Section 17.1 hereof.

“Associated Growing Grounds™ has the meaning set forth in the Basic Lease Information.
“Authorized Collection Expenses” has the meaning given in Paragraph 1(a) of Exhibit E.

“Award” means all compensation, sums or value paid, awarded or received for a Taking, whether
P £
pursuant to judgment, agreement, settlement or otherwise.

“Base Index” means the Index published most immediately preceding July 1, 2013, with respect
to the Julyl, 2018, Allocation Adjustment described in Exhibit E, and, with respect to each
subsequent Allocation Adjustment means the Index which is published most immediately
preceding the previous Allocation Adjustment Date.

“Base Rent” means the annual Base Rent specified in the Basic Lease Information and described
in Section 7.2 hereof.

“Basic Lease Information™ means the information with respect to this Lease summarized in
Article 1 hereof.

“Botanical Garden” means San Francisco Botanical Garden at Strybing Arboretum, a 55-acre
garden and associated facilities located in the southeast portion of San Francisco’s Golden Gate
Park along Martin Luther King Jr. Drive and Lincoln Way, between 9™ Avenue and 19" Avenue,
in San Francisco, California, and any and all improvements now or hereafier located thercon, as
such area and improvements may be modified, expanded or revised from time to time,
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“Botanical Garden Improvement Fand” has the meaning given in Paragraph 1(e) of
Exhibit E.

“Botanical Garden Master Plan” has the meaning given in Recital B.

“Building” or “Buildings” means the Library Building, the County Fair Building, and, if
applicable, the Nursery Building.

“Building Systems” has the meaning given in Section 10.2 hereof.

“City” means the City and County of San Francisco, a municipal corporation,
“City Commitment” has the meaning given in Section 6.8(b} hereof.
“Commencement Date” has the meaning set forth in the Basic Lease Information.

“Commission” means the City and County of San Francisco Recreation and Park Commission or
its successor.

“Common Areas” has the meaning set forth in Section 3.1 hereof.
“Commons” has the meaning given in the Basic Lease Information.
“Coneceptual Plan™ has the meaning given in Recital F.

“Construction Agreement” has the meaning given in Recital G.
“Cooperation Agreement” has the meaning given in Recital C.

“County Fair Building” has the meaning given in the Basic Lease Information.

“Date of Taking” imeans the earlier of (i) the date upon which title to the portion of the Premises
taken passes to and vests in the condemnor or (ii) the date on which SFBGS is dispossessed.

“Department” means City’s Recreation and Park Department.

“Department Facilities” means any and all real property located in the Botanical Garden,
including any improvements located thereon, owned by the City, except the Premises and any
Common Areas to which SFBGS has a non-exclusive right of access pursuant to this Lease.

“Department’s Primary Responsibility” has the meaning given in Section 6.1(a) hereof.
“Education and Community OQutreach Expenditures” has the meaning given in Exhibit E.

“Effective Date” means the later of (i) the date on which the Parties have executed and delivered
this Lease or (ii) the date on which each of the following have occurred: (a) thirty (30) days after
Commission approval, and (b) the effective date of an ordinance by the City’s Board of
Supervisors approving this Lease and authorizing the City’s execution.

“Encumber” means create any Encumbrance; “Encumbrance” means any mortgage, deed of
trust, assignment of rents, fixture filing, security agreement, or similar security instrument, or
other lien or encumbrance,
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“Encumbrancer” means a mortgagee, beneficiary of a deed of trust or other holder of an
Encumbrance.

“Environmental Laws” means any present or future federal, state or local Laws or policies
relating to Hazardous Material (including, withowut limitation, its use, handling, transportation,
production, disposal, discharge or storage) or to human health and safety, industrial hygiene or
environmental conditions in, on, under or about the Premises (including any permitted
Improvements) and any other property, including, without limitation, soil, air and groundwater
conditions. :

“Event of Default” means any one of the events of default described in Section 18.1 hereof,
“Executive Director” has the meaning given in Section 6.1{c) hereof.

“Expiration Date” has the meaning set forth in Section 4.1(a) hereof.

“Extension Deadline” has the meaning given in Section 4.2(a) hereof.

“Extension Options™ has the meaning given in Section 4.2(a) hereof.

“Extension Term™ has the meaning given in Section 4.2(a) hereof.

“Fiseal Year” shall mean the City’s accounting year of July 1st through June 30th.

“FMV” has the meaning given in Section 6.8(d) hereof.

“FMND” has the meaning given in Recital F.

“Garden Director” has the meaning given in Section 6.1(c) hereof.

“General Manager” means the General Manager of the Recreation and Park Department.
“Grant Agreement” has the meaning set forth in Recital D.

“Greenhouse” has the meaning set forth in the Basic Lease Information. For the avoidance of
doubt, the capitalized term “Greenhouse™ refers to a pottion of the Horticultural Premises, not to
a portion of the Nursery Premises.

“Hazardous Material” means any material that, because of its quantity, concentration or
physical or chemical characteristics, is deemed by any federal, state or local governmental
authority to pose a present or potential hazard to human health or safety or to the environment.
Hazardous Material includes, without limitation, any material or substance defined as a
“hazardous substance,” or “pollutant” or “contaminant” pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (“CERCLA?”, also commonly
known as the “Superfund® law), as amended, (42 U.S.C. Sections 9601 ef seq.) or pursuant to
Section 25281 of the California Health & Safety Code; any “hazardous waste” listed pursuant to
Section 25140 of the California Health & Safety Code; any asbestos and asbestos containing
materials whether or not such materials are part of the structure of any existing improvements on
the Premises, any Improvements to be constructed on the Premises by or on behalf of SFBGS, or
are naturally oceurring substances on, in or about the Premises; and petroleum, including crude

oil or any fraction thereof, and natural gas or natural gas liquids.
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“Hazardous Material Claims” means any and all enforcement, Investigation, Remediation or
other governmental or regulatory actions, agreements or orders threatened, instituted or
completed pursuant to any Environmental Laws, together with any and all Losses made or
threatened by any third party against City, the Department, their Agents, or the Premises or any
Improvements, relating to damage, contribution, cost recovery compensation, loss or injury
resulting from the presence, release or discharge of any Hazardous Materials, including, without
limitation, Losses based in common law. Hazardous Materials Claims include, without limitation,
Investigation and Remediation costs, fines, natural resource damages, damages for decrease in
value of the Premises or any Improvements, the loss or restriction of the use or any amenity of the
Premises or any Improvements, and attorneys’ fees and consultants’ fees and experts’ fees and
costs.

“Horticultural Premises™ has the meaning set forth in the Basic Lease Information.
“Horticultural Premises Deletion Date” has the meaning given in Seetion 4.1(c) hereof.

“Improvements” means any and all buildings, structures, fixtures and other improvements
constructed, installed or placed on the Premises by or on behalf of SFBGS pursuant to this Lease,
including, without limitation, any trailers, mobile homes, permanent tent facilities, signs,
billboards or ofher advertising materials, roads, trails, driveways, parking areas, curbs, walks,
fences, walls, stairs, poles, plantings and landscaping. For avoidance of doubt, improvements
does not include other improvements made by or on behalf of SFBGS that are in the Botanical
Garden but not part of the Premises.

“Indemnified Parties” means City, including, but not limited to, all of its boards, commissions,
departments, agencies and other subdivisions, including, without limitation, the Department, and
all of its and their respective Agents, and their respective heirs, legal representatives, successors

and assigns, and each of them,

“Indemnify” means indemnify, protect, defend and hold harmless forever.

“Index” means the Consumer Price Index for All Urban Consumers (base years 1982-1984 = 100)
for the San Francisco-Oakland-San Jose area, published by the United States Department of
Labor, Bureau of Labor Statistics. If the Index is changed so that the base year differs from that
used as of the date most immediately preceding the Commencement Date, the Index shall be
converted in accordance with the conversion factor published by the United States Department of
Labor, Bureau of Labor Statistics. 1f the Index is discontinued or revised during the Term, such
other government index or computation with which it is reptaced shall be used in order to obtain
substantialty the same result as would be obtained if the Index had not been discontinued or
revised,

“Initial Premises™ has the meaning set forth in the Basic Lease Information.

“Investigation” when used with reference to Hazardous Material means any activity undertaken
to determine the nature and extent of Hazardous Material that may be located i, on, under or
about the Premises, any Improvements or any portion thereof or which have been, are being, or
threaten to be Released into the environment. Investigation shall include, without limitation,
preparation of site history reports and sampling and analysis of environmental conditions in, on,
under or about the Premises or any Improvements.

“Invitees” when used with respect to SFBGS means the clients, customers, invitees, guests,
members and licensees, assignees and sublessees of SFBGS, including participants of formal
advertised programs provided by SFBGS on the Premises, and participants of special events held
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or hosted by SFBGS (whether the Botanical Garden is open or closed to the public), excluding
however, participants of public tours of the Botanical Garden that SFBGS conducts in public
areas during hours that the Botanical Garden is open to the public and any employee of the
Depaitment while such employee is on duty. In no event shall “Invitees” include persons visiting
the Botanical Garden generally.

“Landlord” means the City and County of San Francisco.

“Law” means any law, statute, ordinance, resolution, regulation, proclamation, order or decree of
any municipal, county, state or federal government or other governmental or regulatory authority
with jurisdiction over the Premises, or any portion thereof, whether currently in effect or adopted
in the future and whether or not in the contemplation of the Parties.

“Learning Court” has the meaning given in Section 5.2 hereof.,

“Lease” means this Lease as it may be amended in accordance with its terms.

“Lessee” or “SFBGS” means the Party identified as the Lessee in the Basic Lease Information
and at the beginning of this Lease. Except when immediately followed by the word “itself,” the
term SFBGS or Lessee shall also refer to the successors and assigns of SFBGS’s interests under
this Lease, provided that the rights and obligations of SFBGS’s successors and assigns shall be
limited to only those rights and obligations that this Lease permits to be transferred and that have
been transferred in accordance with this Lease.

“Library” has the meaning set forth in the Basic Lease Information.

“Library Building” has the meaning set forth in the Basic Lease Information.

“Library Collection” has the meaning given in Section 6.8(a) hereof.

“Library Space” has the meaning set forth in the Basic Lease Information,

“Losses” means any and all cléims, demands, losses, liabilities, damages, liens, injuries, penalties,
fines, lawsuits and other proceedings, judgments and awards and costs and expenses, including,
without limitation, reasonable attorneys’ and consultants’ fees and costs.

“Master Plans™ has the meaning set forth in Recital F.

“MMRP” has the meaning set forth in Recital .

“Monthly Admission Receipts Statement” has the meaning set forth in Section 7.7(a) hereof.
“Notice of Proposed Transfer” has the meaning given in Section 17.2 hereof.

“Nursery” has the meaning set forth in Recital E. The Nursery includes (i) the Nursery Premises,
which are designated for exclusive use by SFBGS, (ii) areas designated for exclusive use by the
Department (including work areas in the headhouse and greenhouse for Department staff assigned
to the Botanical Garden), and (iii) the Nursery Shared Use Areas, all as generally depicted en
Exhibit B-4,

“Nursery Building” has the meaning set forth in Recital E.

“Nursery Premises” has the meaning set forth in the Basic Lease Information.
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“Nursery Premises Commencement Date” has the meaning given in Section 4.1.
“Nursery Project” has the meaning set forth in Recital E.

“Nursery Shared Use Areas” means areas within the Nursery designated for shared use by
SFBGS and the Department, as generally depicted on Exhibit B-4.

“Office Space” has the meaning set forth in the Basic Lease Information.

“Official Records” means the official records of the county(ies) in which the Premises are
located.

“Original Lease™ has the meaning set forth in Reeital C.

“Party” means City or SFBGS; “Parties” means both City and SFBGS.

“Permitted Uses™ has the meaning given in Section 5.1 hereof.

“Premises” has the meaning given in Section 3.1 hereof. The Premises shall include any existing
or permitted Improvements, together with any additions, modifications or other Alterations
thereto permitted hereunder. Notwithstanding anything to the contrary in this Lease, the Premises
do not include Department Facilities, nor any water, water rights, riparian rights, water stock,
mineral rights or timber rights relating to the Premises.

“Purchase Price” has the meaning given in Section 6.8(d) hereof.

“Referee” has the meaning given in Section 6.8(d) hereof.

“Release” when used with respect to Hazardous Material means any actual or imminent spilling,
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching,
dumping, or disposing.

“Remediation” when used with reference to Hazardous Material means any activities undertaken
to clean up, remove, contain, treat, stabilize, monitor or otherwise control arly Hazardous Material
which has been, is being, or threatens to be Released into the environment. Remediate includes,
without limitation, those actions included within the definition of “remedy” or “remedial action”
in California Health and Safety Code Section 25322 and “remove” or “removal” in California

Health and Safety Code Section 25323,

“Rent” means the Base Rent, together with any and all Additional Charges, whether or not any
such amounts are specifically characterized as rent.

“Rules and Regulations™ has the meaning given in Section 3.3 hereof.
“Sale Notice” has the meaning given in Section 6.8(b) hereof.

“SFBGS” means San Francisco Botanical Garden Society at Strybing Arboretum, a California
nonprofit public benefit corporation.

“SFBGS’s Board Chair” has the meaning given in Section 6.2 hereof.
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“SFBGS’s Personal Property” means the personal property of SFBGS described in Section 9.3
hereof.

“Special Events” has the meaning given in Section 5.1 hereof.

“Storage and Utility Space” has the meaning set forth in the Basic Lea;se Information.
“Sublease” has the meaning given in Section 17.1 hereof.

“Sunshine Ordinance” has the meaning given in Section 6.7(e) hereof.

“Taking” means a taking or damaging, including severance damage, by eminent domain, inverse
condemnation or for any public or quasi-public use under Law. A Taking may occur pursuant to
the recording-of a final order of condemnation, or by voluntary sale or conveyance in lieu of
condemnation or in settlement of a condemnation action.

“Term” means the term of this Lease as determined under Section 4.1 hereof,
“Transfer” means any Assignment or Sublease.

“Transferee” means any recognized assignee of any part of SFBGS’s leasehold interest
hereunder or any recognized sublessee of any portion of the Premises, pursuant to a Transfer that
complies with Artiele 17 hereof.

“Unmatured Event of Default” means any default by SFBGS under this Lease that, with the
giving of notice or the passage of time, or bath, would constitute an Event of Default hereunder.

“Visitor Orientation Center and Bookstore” has the meaning given in the Basic Lease
Information.

3. PREMISES
3.1. Leased Premises; Nursery Shared Use Areas; Common Areas,

() Premises; General Statement of Limitation. “Premises” shall mean the
real property and improvements from time to time leased to SFBGS pursuant to the terms of this
Lease. The “Premises™ shall initially mean the Initial Premises. Any acreage or square footage
stated in this Lease with respect to the Premises or any part thereof is an estimate only, and City
does not watrant it to be correct. Subject to the terms, covenants and conditions of this Lease,
City leases the Premises to SFBGS and SFBGS leases the Premises from City.

(b) Initial Premises; Acceptance of Initial Premises. “Initial Premises”
has the meaning set forth in the Basic Lease Information. SFBGS acknowledges that SFBGS is
presently in possession of the Initial Premises. The term of this Lease shall commence with
respect to the Initial Premises as provided in Section 4.1 below.

{c) Nursery Premises. “Nursery Premises™ has the meaning set forth in the
Basic Lease Information. The Nursery Premises shall be added to the Premises under this Lease
in accordance with the provisions of Section 4.1 below. Upon commencement of the Term with
respect to the Nursery Premises, “Premises,” as used in this Lease, shall refer to the Office Space,
the Visitor Orientation Center and Bookstore, the Library Space, the Storage and Utility Space
and the Nursery Premises, and, solely until surrender thereof pursuant to Section 4.1 below, the
Horticultural Premises.
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(d) Nursery Shared Use Areas, The Parties contemplate that SFBGS will
be permitted to use approximately half of the available growing space in the Nursery’s
greenhouse and shadehouse, and a portion of the growing grounds reasonably satisfactory to the
Garden Director, all of which are part of the Nursery Shared Use Areas, in accordance with the
provisions of Section 5.2 below and the terms and conditions of this Lease. It is the Parties’
intent that the license granted under this Lease for use of the Nursery Shared Use Areas shall be
co-terminus with the Lease, Accordingly, the termination or expiration of the Lease in
accordance with the terms hereof shall effect the termination of the license to use the Nursery
Shared Use Areas.

(e) Horticultural Premises Deleted from Premises Upon Surrender.,
Upon SFBGS’s surrender of the Horticultural Premises pursuant to Section 4.1 below, the
Piemises shall no longer include the Horticultural Premises.

44] Common Areas. Subject to the Rules and Regulations (as defined
below), SFBGS shall have the non-exclusive right to use, together with City and any other tenants
of the Buildings, the lobbies, corridors, restrooms, elevators, stairways and other public areas of
the Buildings and the exterior public portions of the Botanical Garden, and the non-exclusive
right to use, together with City, certain areas of the Greenhouse, Lath House and Associated
Growing Grounds as may be designated by City from time to time, and the Nursery Shared Use
Areas (collectively, the “Common Area” or “Common Areas™), and the non-exclusive right of
access to and from the Premises and Nursery Shared Use Areas by the main entrances to the
Ruildings and through the exterior portions of the Botanical Garden required for such access.

City shall have the right, in City’s sole discretion and from time to time, (i) to make changes to
the Common Area, including, without limitation, changes in the location, size, shape and number
of driveways, entrances, parking spaces, parking areas, loading and unloading areas, ingzess,
egress, direction of traffic, landscape areas, and walkways, (ii) to close temporarily any of the
Common Areas for maintenance or safety purposes, so long as reasonable access to the Premises
and Nursery Shared Use Areas remains available, (iii} to install, use, maintain, repair, alter,
relocate or replace any Common Area, and (iv) to do and perform such other acts and make such
other changes in, to or with respect to the Common Areas and the Botanical Garden as City may, ‘
in its sole discretion, deem to be appropriate or prudent, provided, in each instance, that such
changes, closures, repairs and alterations do not materially and unnecessarily interfere with, or
adversely affect, SFBGS’ use of the Premises or the Nursery Shared Use Areas. In connection
with any temporary closure, repair, alteration or changes to the Common Areas made by City,
City agrees to use its reasonable efforts, following consultation with SFBGS where reasonably
feasible, to minimize disruption to SFBGS’s use and occupancy of the Premises and the Nutsety
Shared Use Areas. SFBGS agrees that City shall have no liability to SFBGS for disruption of
SFBGS’s operations caused by any changes made by City in accordance with this Section 3.1(f).
Nothing in this Lease is intended to grant SFBGS any right whatsoever to possess, use or operate
the Department Facilities, or any portion thereof.

(g Additional Premises. If SFBGS desires to lease part or all of that
portion of the County Fair Building known as Room 22, as generally depicted on Exhibit B-1,
SFBGS shall provide City with written notice of such desire, together with proposed plans for the
renovation of such Room 22 and a written description of SFBGS’s proposed use of Room 22, If
the General Manager, in his or her sole discretion, approves SFBGS’s proposal, such Room 22
shall be added to the Office Space and the Premises as of a date designated by the General
Manager, on all the terms and conditions of this Lease except as otherwise conditioned by the
General Manager in writing, The Parties shall memorialize the addition of Room 22 to the
Premises in writing.
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(h) City shall reasonably cooperate with SFBGS in furnishing secure space
for SFBGS’s telephone, server and data support.

3.2.  Rights Reserved to City. Notwithstanding anything to the contrary in this Lease,
City reserves and retains all of the following rights relating to the Premises and Nursery Shared
Use Areas at all times:

(a) Any and all water and water rights, including, but not limited to (i) any
and all surface water and surface water rights, including, without limitation, riparian rights and
appropriative water rights to surface streams and the underfiow of streams, and (ii} any and all
groundwater and subterrancan water rights, including, without limitation, the right to export
percolating groundwater for use by City or its water customers;

{b) Any and all timber and timber rights, including, without limitation, all
standing trees and downed timber;

{c) Any and all minerals and mineral rights of every kind and character now
known to exist or hereafter discovered in the Premises or Nursery Shared Use Areas, including,
but not limited to, oil and gas and rights thereto, together with the sole, exclusive, and perpetual
right to explore for, remove, and dispose of those minerals by any means or methods suitable to
City or its successors and assigns, but without entering upon or using the surface of the lands of
the Premises and in such manner as not to damage the surface of the Premises or to interfere with
the permitted use thereof by SFBGS, without SFBGS’s prior written consent;

(D) All rights to use, operate, maintain, repair, enlarge, modify, expand,
replace and reconstruct any Department Facilities;

(e) The right to grant future easements and rights of way over, across, under,
in and upon the Premises and Nursery Shared Use Areas as City shall determine to be in the
public interest, conditioned upon the grantee’s assumption of liability to SFBGS for damage to its
property that SFBGS may sustain hereunder as a result of the grantee’s use of such easement or
right of way, provided that any such easement or right-of-way shall not materially interfere with
SFBGS’s use of the Premises or the Nursery Shared Use Areas hereunder and provided further
that City will grant no easements, rights of way, permits and/or licenses in or upon the Premises
or elsewhere in the Botanical Garden for commercial cellular towers, commercial antennae,
commercial billboards, commetrcial signs or commercial advertising kiosks.

6§] All rights of access provided for in Article 21 below; and

, () Except as otherwise provided for in this Lease, the right to rent, control,
change, amend, modify, temporarily close, repair, maintain, alter, replace or relocate all or any
portion of the Botanical Garden or the Buildings (excluding the Premises), including, without
limitation, the Common Area, and the right to do and perform such other acts and make such
other changes in, to or with respect to such areas as City may, in its sole discretion, deem to be
appropriate or prudent.

For the purposes of item (e) of this Section 3.2 signage to promote the Botanical Garden or
Golden Gate Park or to recognize donors will not be considered “commercial.”

3.3, Subject to Public and Municipal Uses and Rules. SFBGS acknowledges that
the property of which the Premises are a part constitutes a portion of City’s public park system,
which City holds for public and municipal use. SFBGS’s rights under this Lease shall be subject
and subordinate to City’s use of the Premises and Nursery Shared Use Areas for such purposes.
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However, so long as there is no Event of Default or Unmatured Event of Default on the part of
SFBGS outstanding hereunder and subject to the terms and conditions of this Lease, City shall
avoid interfering with SFBGS’s quiet use and enjoyment of the Premises and the Nursery Shared
Use Areas. SFBGS shall comply with the Department’s rules and regulations relating to its park
propetty, as the same may change from time to time (the “Rules and Regulations™). A copy of
‘the current Rules and Regulations can be downloaded from the web address provided in the
attached Exhibit D.

34. AsIs Condition of Premises and Nursery Shared Use Areas.

{a) Inspection of Premises. SFBGS represents and warrants that SFBGS
has conducted a thorough and diligent inspection and investigation, either independently or
through Agents of SFBGS’s own choosing, of the Initial Premises and the suitability of the Initial
Premises for SFBGS’s intended use. SFBGS is fully aware of the needs of its operations and has
determined, based sclely on its own investigation, that the Initial Premises are suitable for its
. operations and intended uses. SFBGS presently occupies the Initial Premises,

(b) As Is; Disclaimer of Representations. SFBGS acknowledges and
agrees that the Premises are being leased and the Nursery Shared Use Areas are being licensed,
and (in each case) accepted in their “AS IS, WITH ALL FAULTS” condition, without
representation or warranty of any kind (other than City’s express obligations under this Lease),
and subject to all applicable Laws governing the use, occupancy, management, operation and
possession of the Premises and the Nursery Shared Use Areas. Without limiting the foregoing,
this Lease is made subject to any and all covenants, conditions, restrictions, easements and other
title matters affecting the Premises, Nursery Shared Use Areas, ot any portion thereof, whether or
not of record. SFBGS acknowledges and agrees that neither City, the Department, nor any of
their Agents have made, and City hereby disclaims, any representations or warranties, express or
implied, concerning: (i) title or survey matters affecting the Premises or the Nursery Shared Use
Areas, (ii) the physical, geological, seismological or environmental condition of the Premises or
the Nursery Shared Use Areas, (iii) the quality, nature or adequacy of any utilities serving the
Premises ot the Nursery Shared Use Areas, (iv) the present or future suitability of the Premises or
Nursery Shared Use Areas for SFBGS’s business and intended uses, (v) the feasibility, cost or
legality of constructing any Improvements on the Premises or Nursery Shared Use Areas if
required for SFBGS’s use and permitted under this Lease, or (vi) any other matter whatsoever
" relating to the Premises or Nursery Shared Use Areas or their use, including, without limitation,
any implied warranties of merchantability or fitness for a particular purpose, except, in all cases,
the express representations and warranties and covenants of City under this Lease.

3.5.  Adjustment of Premises. The General Manager shall have the authority, in the
General Manager’s sole and complete discretion, to increase the Premises by not more than five
percent (5%).

3.6.  Accessibility Inspection Disclosure, California law requires commercial
landlords to disclose to tenants whether the property being leased has undergone inspection by a
Certified Access Specialist to determine whether the property meets all applicable construction-
related accessibility requirements. The law does not require landlords to have the inspections
performed. SFBGS is hereby advised that the Premises have not been inspected by a Certified
Access Specialist.
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4. TERM
4.1. Term of Lease; Commencement Date and Expiration Date.

(a) Commencement Date and Expiration Date. The Initial Premises are
Ieased for a term commencing on the Commencement Date, subject to this Lease becoming
effective pursuant to Section 4.3 below. The Term of this Lease shall end with respect to the
entire Premises then subject to this Lease on the expiration date specified in the Basic Lease
Information, unless sooner terminated pursuant to the provisions of this Lease or extended
pursuant to Section 4.2 below. The date on which the Term terminates pursuant hereto is referred
to as the “Expiration Date.” The period commencing on the Commencement Date and ending on
the Expiration Date is referred to herein as the “Term.”

{b) Nursery Premises. Notwithstanding the foregoing, the term of this '
Lease shall commence with respect to the Nursery Premises {or portion thereof, in the case of a
Partial Acceptance Letter) on the date of the Acceptance Letter {or Partial Acceptance Letter) or
deemed acceptance of the Nursery Improvements, as provided in the Construction Agreement
(the “Nursery Premises Commencement Date”). Prior to the Nursery Premises Commencement
Date, SFBGS’s use of the Nursery Premises shall be governed by the terms and conditions of the
Construction Agreement.

{c) Surrender of Horticultural Premises. Promptly after completion of the
demolition of the Horticultural Premises, SFBGS shall surrender the Horticultural Premises to
City. The date on which SFBGS surrenders the Horticultural Premises to City is referred to as the
“Horticultural Premises Deletion Date.” The term of this Lease shall expire with respect to the
Horticultural Premises on the Horticultural Premises Deletion Date; provided, however, that
SFBGS shall remain liable for all of SFBGS’s obligations under this Lease as to events or
omissions occurring with regard to the Horticultural Premises prior to the Horticultural Premises
Deletion Date and SFBGS’s indemnification obligations set forth in this Lease with regard to
such events or omissions that survive the expiration or termination of this Lease shall survive the
Horticultural Premises Deletion Date. The Horticultural Premises Deletion Date shall be
confirmed by the Parties in writing following the occurrence thereof.

4.2.  Options to Extend.

(a) Extension Option. City grants to SFBGS two successive options {(the
“Extension Options™), each to extend the Term of this Lease for an additional ten (10) year period
(each, an “Extension Term”) commencing upon the date immediately following the expiration of
the initial term or the first Extension Term, as applicable, upon the following terms and
conditions. In order to exercise an Extension Option, SFBGS must give written notice to City
thereof not more than four (4) years and not less than one hundred eighty (180} days prior to the
expiration of the Term to be extended (the “Extension Deadline™). Any such exercise notice by
SFBGS shall be inevocable by SFBGS. If SFBGS exercises an Extension Option, then the lease
for the applicable Extension Term shall be upon all of the terms, covenants and conditions of this
Lease.

(b) Restrictions on Exercise. SFBGS’s right to exercise each Extension
Option is personal to, and may be exercised only by, SFBGS and such of its permitted assignees
as qualify under Section 501(c)(3) of the Internal Revenue Code and include in its mission the
mission of SFBGS. No other permitted assignee or subtenant, or any unpermitted assignee or
subtenant, shall have any right to exercise any Extension Option granted herein. Further, if any
Event of Default by SFBGS is outstanding hereunder at the time of SFBGS’s delivery of an
Extension Option exercise notice and such Event of Default continues at the end of a thirty (30)
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day cure period following written notice of such Event of Default from City to SFBGS, then City
may elect by notice to SFBGS to reject SFBGS’s exercise of the Extension Option, whereupen
the purported exercise of the Extension Option shall be null and void, but without prejudice to
any later re-exercise pursuant to Section 4.2(a). If this Lease shall terminate for any reason, then
immediately upon such termination all Extension Options shall simultaneously terminate and
become null and void. '

43.  Effective Date; Termination of Prior Agreements. This Lease shall become
effective on the Effective Date, as defined in Article 2, and City and SFBGS shall cease
operating under the Original Lease and Cooperation Agreement as of the date immediately
preceding the Effective Date, Notwithstanding the foregoing or any provision of the Original
Lease or the Cooperation Agreement to the contrary, the terms of Artiele 7 hereof and Exhibit E
hereto will apply to the Admission Receipts collected after the June 30, 2013 expiration date of
the Grant Agreement.

5. USE; COVENANTS TO PROTECT PREMISES AND DEPARTMENT FACILITIES

5.1. SFBGS’s Permitted Use; Special Events. SFBGS shall continuously use the
Premises, Nursery Shared Use Areas and Improvements for the uses specified in the Basic Lease
Information and this Lease (collectively the *Permitted Uses™), and for no other purpose. If
SFBGS desires to engage in any use of the Premises or Nursery Shared Use Areas other than
Permitted Uses, SFBGS shall request the approval of the General Manager, which may be
withheld in the General Manager’s reasonable discretion. SFBGS acknowledges and agrees that
SFBGS shall have no right to use or rent other areas of the Buildings or other portions of the
Botanical Garden for activities, such as educational seminars, receptions and lectures, that would
constitute Special Events under the Department’s permitting and reservations guidelines, as they
may be amended from time to time {collectively, “Special Events”) (a) without the prior written
consent of the Department in accordance with the Department’s permitting and reservations
guidelines, as they may be amended from time to time, or (b) unless otherwise provided in this
Lease (including Section 6.7(a) and Section 6.7(d) below).

The following conditions and restrictions shall apply to Special Events:

(i) Reservation and use of additional space in the County Fair Building will be
permitted in accordance with official Department processes. All reservation fees
will be waived. Hourly fees for non-fee programs shall also be waived, such
programs including, without limitation, the following: community events such as
SFBGS®s Lunar New Year celebration; classes and lectures offered to the public
without charge; SFBGS’s annual plant sale (including use of the Gallery for
seven (7) days, the Auditorium for four (4) days and the entire County Fair
Building for two (2) days); volunteer appreciation events; docent enrichment and
training programs; staff meetings; and meetings of SFBGS’s Board of Trustees
and other volunteer meetings, SFBGS will be charged the Garden Club rate (as
set forth in San Francisco Park Code Section 12.46) for programs where a fee is
charged. Room cancellations submitted before thirty (30} days of reservation
will receive a full refund. Room cancellations received within thirty (30) days of
reservation will be assessed a fifty percent (50%) cancellation penalty fee,
Reservations may not be transferred to other users and must be exclusively for
programs or activities sponsored or co-sponsored by SFBGS.

(i) SFBGS will coordinate with the San Francisco Park Patrol and, as required, the
San Francisco Police Department to develop appropriate security plans for
Special Events.
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(iiiy  The number of persons attending the Special Events shall not exceed the number
allowed by the permit.

{iv) Special Events shall comply with such other guidelines as City may establish
from time to time.

5.2.  Use of Nursery. The Parties anticipate that upon completion, the Nursery will
replace the existing nursery and will become the hub of the Botanical Garden’s plant propagation
and plant collections management. The Nursery will be used jointly by SFBGS and the
Department fo support activities similar to those conducted in the existing nursery. In order to
better support those activities, the Nursery also will include work space for SFBGS’s nursery
staff, including curatorial and plant collections management staft, and for the Depattment’s
~ gardening staff assigned to the Botanical Garden, as well as restrooms with a shower and
emergency eyewash station, storage areas, and space for meetings related to nursery and
gardening operations and for horticultural reference materials provided by SFBGS. During the
Nursery’s working hours, the public will be able to visit the Nursery’s outdoor learning court (the
“Learning Court™), where there will be interpretive disptays about the Nursery’s design and
operations. The Nursery Building’s open design will allow visitors to walk the perimeter of the
Learning Court and observe first-hand the plant propagation and other work going on inside. In
addition, public restrooms will be accessible from the Learning Court. Given the Nursery’s
location near the Children’s Garden, the Learning Court also will provide a place for school
groups to gather, Storage closets on the exterior of the Nursery Building will provide a secure
location for storing backpacks and educational supplies. In order to prevent disruption of Nursery
operations and protect the growing grounds surrounding the Nursery Building and the plant
propagation conducted inside, other uses of the Nursery — for events and community programs -
will be limited and closely supervised. City and SFBGS further agree as follows: (a) all uses of
the Nursery will be to further the mission and purpose of the Botanical Garden, including
cultivating support for the Botanical Garden and the bond between people and plants and (b) the
Nursery shall not be available for rental to third parties.

5.3.  Appropriate Operations. SFBGS will use the Premises and Nursery Shared
Use Areas in accordance with the Permitted Uses except as otherwise permitted by this Lease or
by the General Manager. Without limiting the provisions of Section 18 of this Lease, if SFBGS
breaches the immediately preceding sentence and such breach is not cured within thirty (30)
calendar days of receiving written notice of such breach from City, or, if the deficiency cannot be
corrected within such 30-day period, SFBGS does not submit, no later than the end of such 30-
day period, a reasonable written proposal, subject to approval by the Department at the
Department’s reasonable discretion, such failure to cure or submit shall constitute an Event of
Default.

54,  Covenants Regarding Use. As a material inducement to City to enter into this
Lease, SFBGS covenants with City as follows:

() No Unlawful Uses or Nuisances. SFBGS shall not use or occupy any of
the Premises or Nursery Shared Use Areas or any Improvements, or permit the use or occupancy
thereof, in any unlawful manner or for any illegal purpose, or permit to be carried on any
offensive, immotal, noisy or hazardous use or any use in violation of the conditions of any
certificate of occupancy. SFBGS shall take all reasonable precautions to avoid any nuisances or
hazards relating to its activities on or about the Premises or Nursery Shared Use Areas or any
Improvements permitted hereunder.

_ (i) Covenant Against Waste. SFBGS shall not cause or permit any waste,
damage or injury to the Premises or Nursery Shared Use Areas.
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(iii) Covenant Regarding Damage to Premises, Nursery Shared Use
Areas, Other Common Aveas and Department Facilities. At all times during the Term of this
Lease, SFBGS shall protect the Premises from any damage, injury or disturbance, provided,
however, that nothing in this paragraph shall relieve City of its maintenance and repair
obligations in this Lease, If SFBGS or any of its Agents or Invitees damages, injures or disturbs
any of the Premises, the Nursery Shared Use Areas, other Common Areas or the Department
Facilities, or any portion thereof, SFBGS shall immediately notify City of that occurrence.
Without limiting any of its other rights hereunder, City may immediately take all actions it deems
proper to repair such Nursery Shared Use Areas, other Common Areas or Department Facilities at
SFBGS’s sole expense (but only to the extent City is not otherwise obligated to make such repairs
under this Lease), and, following notice and a reasonable opportunity to cure {except in the event
of an emergency in which case no notice or cure period is required), City may take all actions it
deems proper to repair the Premises at SFBGS’s sole expense (but only to the extent City is not
otherwise obligated to make such repairs under this Lease). SFBGS shall promptly, upon City’s
request, remove or alter to City’s satisfaction and at SFBGS’s sole cost, any Improvements,
Alterations or SFBGS’s Personal Property placed on the Premises or Nursery Shared Use Areas
by or on behalf of SFBGS as necessary to avoid interference with City’s use of the Premises or
Nursery Shared Use Areas for municipal purposes; provided, such removal shall be at City’s sole
cost if the applicable Improvements or Alterations were approved by City in writing pursuant to
the terms of this Lease or were existing as of the Commencement Date. City may adopt from
time to time such rules and regulations with regard to SFBGS’s facilities and operations
hereunder as City may determine are necessary or appropriate to safeguard the Nursery Shared
Use Areas, other Common Areas and Department Facilities and City’s interests in the Premises.
SFBGS shall comply with all such rules and regulations upon receipt of a copy thereof.

(iv) Covenant Against Dumping; Waste Disposal. SFBGS shall not cause
or permit the dumping or other disposal on, under or about the Premises of landfill, refuse,
Hazardous Material or other materials that are unsightly or could pose a hazard to the human
health or safety, native vegetation or wildlife, or the environment. Organic wastes from the
Premises and Nursery Shared Use Areas shall be composted on-site to the extent reasonably
possible. SFBGS shall use its best efforts to reduce the amount of trash and waste generated from
the Premises and generated by SFBGS from the Nursery Shared Use Areas, to acquire products
for use on the Premises and the Nursery Shared Use Areas which reuse or recycle packaging, and
to recycle all materials used on the Premises or used by SFBGS on the Nursery Shared Use Areas
to the extent reasonably possible.

V) Covenant to Protect Trees or Other Native Vegetation. SFBGS shall
not engage in or permit the cutting, removal, or destruction of trees or any other native vegetation
on the Premises or Nursery Shared Use Areas, without the prior written approval of the General
Manager.

(vi) No Tree Planting. SFBGS shall not plant any trees on the Premises or
Nursery Shared Use Areas, nor shall SFBGS plant any other vegetation on the Premises or
Nursery Shared Use Areas without the prior written approval of the General Manager.

(vil)  Covenant Against Hunting. SFBGS shall not engage in or permit any
hunting or, trapping on or about the Premises or Nursery Shared Use Areas, except for hunting or
trapping for the purpose of controlling predators or problem animals by the appropriate use of
selective control techniques approved in advance by the General Manager in writing, provided
such hunting and trapping is done in strict accordance with all applicable Laws. Whenever
possible, all measures used for such control shall be limited in their application to the specific
problem animals. SFBGS shall not use poison bait, cyanide guns, traps or other similar non-
selective control techniques. In no event may SFBGS use any prophylactic predator control
measures. The restrictions of this Section applicable to the identification and control of predators
and problem- animals shall not apply to commensal rodents.
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(viil)  Pesticides Prohibition. SFBGS shall comply with the provisions of
Section 39.9 of Chapter 39 of the San Francisco Administrative Code (the “Pesticide Ordinance™)
which (i) prohibit the use of certain pesticides on City property, (i) require the posting of certain
notices and the maintenance of certain records regarding pesticide usage, and (iii) require SFBGS
to submit to the Department an integrated pest management (“IPM”) plan that (a) lists, to the
extent reasonably possible, the types and estimated quantities of pesticides that SFBGS may need
to apply to the Premises or Nursery Shared Use Areas during the terms of this Lease,
(b) describes the steps SFBGS will take to meet the City’s IPM Policy described in Section 39.1
of the Pesticide Ordinance, and (¢) identifies, by name, title, address and telephone number, an
individual to act as SFBGS’s primary IPM contact person with the City. In addition, SFBGS
shall comply with the requirements of Sections 39.4(a) and 39.4(b) of the Pesticide Ordinance as
of January 1, 1999 and January 1, 2000, respectively.

(ix) Weed Control. SFBGS shall not introduce any noxious weeds on or
about the Premises or the Nursery Shared Use Areas. SFBGS shall control noxious weeds on or
about the Premises and the Nursery Shared Use Areas, provided that SFBGS may use chemical
herbicides only if such use complies with the requirements of Section 5.4(viii) above.

(x) Covenant Against Burning. SFBGS shall not burn any weeds, debris
or other substances on or about the Premises or the Nursery Shared Use Areas.

(xi}  Sewerage System, SFBGS shall not permit any sewage or fouled
waste water to be disposed of on the Premises and shall not dispose of any sewage or fouled
water on the Nursery Shared Use Areas, except as provided for and as customary per the sewage
system on the Premises and the Nursery Shared Use Areas.

(xii)  Soil Erosion. SFBGS shall not cause any material erosion of soil on or
around the Premises or the Nursery Shared Use Areas. SFBGS shall not engage in any activity
that causes a material change, disturbance, fill, alteration or impairment to the topography of the
Premises or the Nursery Shared Use Areas by placing on it any soil, dredging, spoils, landfill, or
other material, nor shall SFBGS engage in any activity that would change, disturb, alter or impair
the significant relatively natural ecological features and values of the Premises or the Nursery
Shared Use Areas, without the prior written approval of the General Manager.

. (xiii) Operating Covenants. SFBGS shall use the Premises and the Nursery
Shared Use Areas for the permitted use specified in the Basic Lease Information and in this Lease
and shall not allow the Premises to remain unoccupied or unused without City’s prior written
consent, which City may give or withhold in its sole discretion. SFBGS shall conduct its
operations on the Premises and the Nursery Shared Use Areas in a professional manner.

(xiv) Recycling and Resource Conservation. The City of San Francisco has
set ambitious recycling and compaosting goals for City Departments including 75% landfill
diversion by 2010 and maximum participation in the City’s municipal composting program at all
City Department locations where there is food service, In addition, the City has recently passed
the Food Service Waste Reduction Ordinance (see Section 27.42) which, in part, “Prohibits the
use of polystyrene foam dispensable food service ware and requires the use of recyclable or
compostable food service ware by restaurants, retail food vendors, City Departments and the
City’s contractors and lessees.” City contractors and lessees may not use Disposable Food
Service Ware that contains Polystyrene Foam in City Facilities while performing under a City
contract or lease. City contractors and lessees using any Disposable Food Service Ware shall use
suitable Biodegradable/Compostable or Recyclable Disposable Food Service Ware in City
Facilities and while performing under a City contract or lease unless there is no suitable
Affordable Biodegradable/Compostable or recyclable product available as determined by the City
Administrator in accordance with Subsection 1604(a). SFBGS shall develop a program to work
toward a zero waste goal, including the implementation of a composting system for food waste,
packaging and 100% biodegradable supplies whenever practical. SFBGS shall submit a recycling
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and composting plan at Commencement of Lease, and provide an annual report on each
anniversary date of this Lease outlining its progress toward meeting the recycling and composting
goals described above and its success toward a zero waste goal.

(xv)  Americans with Disabilities Act. SFBGS acknowledges that the
Americans with Disabilities Act (the “ADA’) requires that prograimns, services and other activities
provided by a public entity to the public, whether directly or through a contractor, must be
accessible to the disabled public. SFBGS further acknowledges its obligation to comply with the
ADA and any other federal, state or local disability rights legislation. Without limiting the
provisions of Section 9.1 and Article 13 below, SFBGS warrants that it will fulfill that obligation,
and that it will not discriminate against disabled persons in the provision of services, benefits or
activities pursuant to this Lease. City shall bear all responsibility and cost for mandated physical
changes to the Premises or the Nursery Shared Use Areas resulting from disability access laws.

6. COOPERATIVE OPERATIONS AND MANAGEMENT

6.1.  General; Primary Responsibilities. The Department and SFBGS shall
cooperatively manage the Botanical Garden as provided in this Article 6.

(a) The Department, in collaboration with SFBGS, shall take the primary
role in managing the following aspects of the Botanical Garden operations: strategic and master
site planning, plant collections development, plant collections documentation, signage, and
improvements, renovations and maintenance of the Botanical Garden, the Buildings and other
Premises, as more fully-described in Article 10 (collectively, “Department’s Primary
Responsibilities™).

(h) SFBGS, in collaboration with the Depariment, shall take the primary role
in managing the following aspects of the Botanical Garden operations: visitor services,
admissions collection, garden interpretation, educational programming, community relations,
marketing, special events, bookstore management, volunteer program coordination, library
operations, and coordination of use of the Nursery Building outside the Nursery’s working hours
in accordance with Section 5.2 above (collectivety, “SFBGS’s Primary Responsibilities™).

{c) The Department shall remain responsible for managing its own activities
related to the Department’s Primary Responsibilities, but shall consult with SFBGS’s executive
director (the *Executive Director”) in the management of such activities in the event that the
Department’s activities may have a material impact on SFBGS’s activities. In addition, SFBGS
shall remain responsible for managing its own activities related to SFBGS’s Primary
Responsibilities, including without limitation book and plant sales, fundraising, and membership,
but shall consult with the City’s Garden Director or such other City employee designated by the
General Manager from time to time in accordance with the provisions of Seetion 6.3 below (the
“Garden Director”) in the management of such activities in the event that SFBGS’s activities may
have a material impact on the Department’s activities.

(D) The Parties acknowledge that in order to meet their shared goal of
creating one of the world’s outstanding public botanical gardens, as provided in Recital H of this
Lease, the Department relies on SFBGS to provide funding, outside expertise and staff support
relating to certain of the Department’s Primary Responsibilities, including strategic and master
site planning, plant collections development, plant collections documentation and signage.
SFBGS’s activities in support of the Department’s Primary Responsibilities are conducted under
the oversight and guidance of the Department. All decisions regarding the level of funding,
outside expertise and staff support SFBGS is able to provide pursuant to this Section 6.1(d) are
within the sole discretion of SFBGS. Subject to the foregoing, the Parties further agree:
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(i) SFBGS currently funds and staffs the curation, planning,
management and documentation of the Botanical Garden’s plant collections, including signage.
With respect to the Department’s Primary Responsibilities, curatorial and plant collections
management staff employed by SFBGS work with City staff under the leadership and guidance of
the Garden Director in consultation with the Executive Director, and, because SFBGS’s curatorial
and plant collections management staff also have responsibilities in support of SFBGS’s Primary
Responsibilities, the Garden Director and Executive Director will consult as needed on their work
priorities. All staff employed by SFBGS are supervised by the Executive Director in accordance
with SFBGS employee policies.

(ii) Pursuant to Section 6.1(a) above, improvements to the Botanical
Garden are within the Department’s Primary Responsibilities. From time to time, SFBGS
designs, supervises and funds Botanical Garden improvements. All such activities by SFBGS are
subject to Department oversight and approval.

(iii)  Pursuant to Section 6.1(a) above, maintenance of the Botanical
Garden is within the Department’s Primary Responsibilities. Since 2003, SFBGS has reimbursed
costs to support the hiring of an eleventh (11™) City gardener dedicated solely to care and
maintenance of the Botanical Garden. SFBGS’s voluntary contribution is made only when City
has allocated, funded and filled ten (10) gardener positions dedicated solely to care and
maintenance of the Botanical Garden, and only if SFBGS’s contribution will not replace
traditional sources or levels of City funding for the Botanical Garden. Increases in the costs
voluntarily paid by SFBGS are capped at three (3) percent per year with reference to a baseline
amount established in 2003, Tt is acknowledged that this contribution has been provided on a
vohuntary, non-binding basis, and is not a condition of this Lease.

6.2.  Participation on SEBGS’s Board. The Garden Director shall serve as a member
of SFBGS’s Board of Trusiees, and the General Manager may designate one (1) other person to
serve as a member of SFBGS’s Board of Trustees, provided the Garden Director and the designee
(if any) may not vote and such designee may not be the General Manager or a current
Commission member, The Garden Director and the designee (if any) may participate in such of
SFBGS’s committees, as may be assigned by the chairperson of SFBGS’s Board of Trustees
(“SFBGS’s Board Chair™).

6.3. Garden Director Vacancy/Executive Director Vacancy. In the event that
there is a vacancy in the position of the Garden Director, the General Manager, in the General
Manager’s discretion, will establish a search committee to nominate a Garden Director candidate
to the General Manager, and the General Manager will appoint at least two members to such
search commitiee. SFBGS’s Board Chair will appoint one additional member of such search
committee for every two members appointed by the General Manager, and such additional
member(s) appointed by SFBGS’s Board Chair shall include the Executive Director. The final
selection of the Garden Director shall be made by the General Manager. All other Department
staff for the Botanical Garden will be appointed through ordinary City procedures. The parties
acknowledge and agree that all employment and discharge decisions and procedures shall be
subject to all applicable Laws, including without limitation, any approvals by the Civil Service
Commission, if applicable. In the event that there is a vacancy in the position of SFBGS’s
Executive Director, SFBGS, in SFBGS’s discretion, will establish a search committee to
nominate an Executive Director and the Garden Director shall be invited to serve on such search
cominittee. The final selection of the Executive Director shall be made by SFBGS’s Board of
Trustees.

6.4.  Resolution of Disagreements. The Garden Director will consult with and
carefully consider the views of the Executive Director in his or her management and operational
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decisions relating to the Department’s Primary Responsibilities. The Executive Director will
consult with and carefully consider the views of the Garden Director in his or her management
and operational decisions relating to SFBGS’s Primary Responsibilities. If the Garden Director
and the Executive Director are unable to reach agreement on an issue relating to the Department’s
Primary Responsibilities or SFBGS’s Primary Responsibilities, the General Manager will consult
SFBGS’s Board Chair, the Executive Director and the Garden Director, and the General Manager
will decide the issue. 1f SFBGS’s Board Chair does not agree with the outcome of such decision,
the parties will cooperate with each other to submit the dispute to an independent mediator who is
compliant with applicable contracting requirements of the City (to be selected by unanimous
consent of the parties, which shall only be withheld on the basis of good faith concerns about the
independence, adequacy of expertise, or compliance with City contracting requirements of the
proposed mediator, and to be hired and paid for by SFBGS) who shall have ten (10) business days
after the matter is fully submitted (o him or her to propose a non-binding setilement of the dispute.
Each party agrees to participate in good faith in the mediation and to bear its own costs; provided,
however, SFBGS shall pay all other costs of the mediation. If any party refuses, in its sole
discretion, to accept the proposed resolution of the mediator, it shall give prompt written notice of
such refusal to the other party, and the dispute shall be submitted to the Commission. Final
decision making authority on all matters relating to operation and management of the Botanical
Garden shall rest with the Commission.

6.5.  Department Intellectual Property and Goodwill. The Parties recognize the
goodwill associated with the Department, Golden Gate Park, the Botanical Garden, and SFBGS.
SFBGS and the Department agree not to take any action detrimental to such goodwill, and
SFBGS agrees not to take any action which may confuse the public as to the ownership of the
Botanical Garden. In effecting this provision, and int order to delineate and protect each Party’s
intellectual property rights, the Parties agree as follows:

(a) Trademark/Copyright. SFBGS agrees not to infringe upon any
trademark or copyright now or hereafter owned by City or the Department. The Department
agrees not to infringe upon any trademark or copyright now or hereafter owned by SFBGS. Any
such infringement by SFBGS shall be treated as an Event of Default under this Lease.

(b) Right of Review. The Department shall have the right to review and
approve in advance materials used for merchandising and certain of SFBGS’s publications and
membership or general mailings, including without limitation informational and educational
brochures, newsleiters, solicitations, and fundraising campaign materials, All print and web-
based publications by SFBGS and the Department also shall make clear that the Botanical Garden
is owned by the City and cooperatively managed with SFBGS, through use of approved logos,
letterhead, or by other approved means. The Department may establish guidelines and
procedures relating to approval of such materials and shall not unreasonably withhold or delay its
approval of such materials. If any such material is not commented upon or approved by the
Department within seven (7) business days after receipt by the Department, then such material
shall be deemed approved.

(c) Third Party Infringement. Each Party hereto shall have the right to
take whatever action it deems necessary to protect the intellectual property to which it has
exclusive ownership. With regard to any jointly owned intellectual property, the Department shall
have the sole right to take any action with regard to such property, provided that after the
payment of any and all costs or expenses incurred by the City or the Department in connection
with such claim, SFBGS and the Department shall share equally in the remainder of any such
recovery or compensation that may be awarded.
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6.6.  Volunteer Releases. SFBGS shall obtain a duly authorized written release and
waiver in substantially the form attached hereto as Exhibit C, as the same may be amended from
time to time by City in its sole discretion, from each volunteer who performs any interpretation,
gardening or other work in or about the Botanical Garden and shall provide copies of all executed
releases to the Garden Director.

6.7.  Supplemental Funding and Distribution of Revenue,

(a) Supplemental Funding by SFBGS. SFBGS shall use its reasonable
efforts to raise private funds for the Botanical Garden for the purposes of (i) providing funds to
supplement City appropriations for the Botanical Garden including, but not limited to, renovation
and installation of gardens, maintenance of existing gardens, acquisition of special plant
collections, procurement of special equipment and satisfaction of other capital improvement
projects in accordance with the Botanical Garden Master Plan (or as may be mutually agreed
upon through joint planning of SFBGS and the Department), and (ii) otherwise providing funds to
enhance City funding for educational programs, other particular programs, ancitlary mission-
telated activities, operations and services of the Botanical Garden. Such fundraising is intended
to enhance the Botanical Garden and not to replace traditional sources or levels of City funding.
As part of its fundraising responsibilities, SFBGS shall be allowed free use of exterior Botanical
Garden areas and the Buildings for fundraising and membership benefit events, subject to prior
approval of scheduling and other arrangements by the Garden Director, and subject to the terms
and conditions applicable to Special Events under Section 5.1 above.

(b) Disposition of Contributed Revenues. Any gifts, donations,
sponsorships, tributes, philanthropic aid or the like that are intended to benefit the Botanical
Garden and that are paid directly to the City or the Department shall be the City’s or the
Department’s, as the case may be, alone and for the benefit of the Botanical Garden. Any
membership (including corporate membership) fees and any gifts, donations, sponsorships,
tributes, philanthropic aid or the like and that are paid directly to SFBGS shall be SFBGS’s alone
and for the benefit of the Botanical Garden.

(c) Disposition of Admission Receipts. All receipts generated from
admissions to the Botanical Garden shall be solely for the benefit of the Botanical Garden. The
disposition of such receipts from admissions shall be subject to the terms set forth in Article 7
and in Exhibit E attached hereto.

(d) Disposition of Other Garden Revenues. It is the intent of the City, the
Department and SFBGS to expand their relationship to enhance other sources of revenues for the
benefit of the Botanical Garden, which sources may include, for example, third-party rentals,
stationary food and beverage outlets and expanded service concessions (e.g., birthday parties).
All such receipts generated in the Botanical Garden shall be for the benefit of the Botanical
Garden. The generation and disposition of such receipts shall be subject to the terms established
from time to time upon by mutual agreement of the Department and SFBGS, subject to such
additional approvals as may be required.

(e) Notice to Department of Terms of Gitts. SFBGS shall not accept any
proposed gifts which could impose financial or other obligations or liabilities on the City or the
property, programs or activities under the Commission’s jurisdiction, including the Botanical
Garden, without previously obtaining all required City approvals. SFBGS shall provide the City
with reasonable advance written notice of the terms and conditions of any such gift, and prior to
City’s acceptance of any such gift, SFBGS shall obtain the approval of the General Manager, the
Commission, and the Board of Supetvisors if required. With respect to disclosure of gift and
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donor information, SFBGS agrees to comply with all applicable laws, including any applicable
provision of Chapter 67 of the San Francisco Administrative Code (the “Sunshine Ordinance™).

() Acceptance of Gifts. The General Manager shall be authorized to
accept and expend gifts from SFBGS in accordance with the Commission’s policy on accepting
gifts, for Botanical Garden-related purposes throughout the term of this Lease and to agtee to
reasonable terms and conditions imposed with respect to such gifts, except where such conditions
involve the expenditure of City funds or the incidence of City obligations that are inconsistent
with the City Charter.

(2) Fiscal and Budgetary Provisions. All the terms of this Article 6 shall
be subject to the City Charter’s fiscal and budgetary provisions.

(h) Funding fo the Botanical Garden. For so long as SFBGS leases space
pursuant to this Lease, SFBGS may make material gifts of funds or assets only to the Botanical
Garden and not to any other botanical garden or park.

(i) Public Commiiment. The Pepartiment shall use its reasonable efforts to
achieve the level of public funding required to provide the personnel, supplies and physical
infrastructure necessary to meet the maintenance standards established by the Department for the
Botanical Garden and to meet its shared goal with SFBGS of creating one of the world’s
outstanding public botanical gardens, as reflected in Recital H.

6.8. Library Collection; Right of First Offer.

(a) Library Collection. SFBGS’s use and operation of the Library or
portions thereof shall include the display, storage, preservation and protection of that certain
collection of books, records, prints, periodicals, photographs, graphics, and other art and archival
materials currently located in the Library, and any data or information related thereto, as the same
may be supptemented from time to time (collectively, the “Library Collection™) and made
available to the public. The parties acknowledge and agree that as of the Effective Date, (i) the
City owns the special collection of architectural, landscape architectural and engineering plans,
surveys, specifications and drawings currently stored or located in the Rare Book Room of the
Library, and such materials and documents specifically are excluded from the Library Collection,
and (ii) SFBGS owns the Library Collection. In an effort to preserve and protect the Library
Collection, the Parties agree to cooperate in good faith to design, install and construct in the
future a mutually acceptable improved fire protection system and related improvements for the
Library. Any such improvements shall be deemed to be Alterations by SFBGS, and shall be
completed in accordance with plans and specifications acceptable to and approved by City in its
sole and absolute discretion and otherwise in accordance with the terms and conditions set forth
in this Lease related to Aiterations.

h Right of First Offer. If at any time during the term of this Agreement
SFBGS intends to offer for sale to third parties or to accept an offer of a third party to purchase
any pottion or item of the Library Collection which SFBGS owns having in each instance a value
of greater than One Thousand Dollars ($1,000.00) per item, SFBGS shall first give written notice
to City of its intention to sell any such portion or item of the Library Collection (the “Sale
Notice™). The Sale Notice shall constitute an offer to sell any such portion of the Library
Collection to City at the Purchase Price (as defined below) and otherwise in accordance with the
terms of the Sale Notice, City shall have thirty (30) days after receipt of the Sale Notice to accept
such offer, by delivery of written notice to SFBGS (the “City Commitment™), subject however to
all applicable fiscal provisions of the City’s Charter, any applicable Laws, and to the
determination of a Purchase Price (as defined below) acceptable to City in its reasonable
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discretion which has been approved by City in accordance with applicable Laws. In the event
that City fails to provide to SFBGS the City Commitment within such thirty (30) day time period,
City shall be deemed to have rejected the offer evidenced by the Sale Notice.

(©) Closing. In the event that City exercises its right of first offer, the
Parties shall promptly execute any and all documents deemed reasonably necessary by City to
evidence and consummate the sale of the applicable portion of the Library Collection. The
closing date shall be thirty (30) days after the date of the City’s receipt of all final approvals by
the City as required under applicable Law; provided, however, that in the event the City fails to
receive such final approvals, City shall be entitled to terminate the City Commitment and shall
have no further liability or obligation under the City Commitment. The Purchase Price shall be
paid in full at closing in cash, or as otherwise agreed between the parties. SFBGS shall represent
and warrant to City that SFBGS has full legal title to the portion of the Library Collection being
transferred, and shall transfer such portion of the Library Collection to City free from any and all
liens or encumbrances and otherwise completed in accordance with the terms and condition of
any transfer documents entered into by the parties.

(d) Purchase Price. The Purchase Price (*Purchase Price”) shall be equal to
the fair market value (“FMV™) of the portion of the Library Collection. For purposes of this
Agreement, FMV means the fairest price estimated in terms of money which SFBGS could obtain
if the applicable portion of the Library Collection were sold in bulk in the open market, allowing
a reasonable time to find a purchaser who purchases with knowledge of the uses for which the
Library Collection portion in its then condition is adapted and for which it is capable of being
used, and taking into account the completeness of any collection within the Library Collection
portion and the rarity and condition of any component of the applicable portion of the Library
Collection. The FMV shall be determined as follows: upon delivery of the City Commitment to
SFBGS, the parties shall endeavor to agree on the FMV, and, if they are unable to do so on or
before the thirtieth (30th) day after SFBGS’s receipt of the City Commitment, then the parties, or
their respective designees or agents, shall each simultaneously exchange with each other a sealed
envelope with a written determination of the FMV at 12 p.m. on the ninetieth (90th) day after the
expiration of that thirty (30)-day period. If both valuations are timely submitted and they differ
by less than five percent (5%) of the lower of the two, the average of the two valuations shall be
the FMV and shall be final and binding on the Parties. If the two valuations are not timely
submitted, or if the two valuations differ by more than five percent (5%) of the lower of the two,
the Parties shall select a neutral evaluator, acceptable to the City in its reasonable discretion
(including compliance with any applicable City contracting requirements) (the “Referee”) within
twenty (20) days thereafter. If the two valuations are not timely submitted, then the Referee shall
make a FMV determination of the applicable portion of the Library Collection within ninety (90)
days after being selected as Referee. The Parties shall deliver copies of both valuations (to the
extent available) to the Referce, and within five (5) business days after the later of the Referee’s
receipt of such valuation, or if applicable, the Referee’s FMV determination, the Referee shall
select the valuation which he or she believes most accurately represents the FMV. The selected
valuation shall be the FMV and shall be final and binding upon the Parties, subject however to
any necessary approvals by the City. The Referee appointed pursuant to this Section shall have
not less than ten (10) years® experience evaluating the fair market value of assets comparable to
the Library Collection portion. The cost of the Referee shall be borne equally by the Parties.

6.9.  Operation of Botanical Garden; Days and Hours of Operation. SFBGS shall
actively operate the Botanical Garden and use its reasonable efforts to further the operations
thereof and {0 serve the public. City shall open the Botanical Garden every morning at 7:30 am.
SFBGS shall staff the admission kiosks no later than 9:00 am and collect admission commencing
at 9:00 am.
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SFBGS’s hours of operation of the Botanical Garden for public use shall be as follows:

Year Round
Open daily not later than 9:00 am
Spring & Summer
Znd Sunday in March through September: Last entry at 6:00 pm
* (closed at 7:00 pm)
Fall & Winter
October through early November: Last entry at 5:00 pm
ist Sunday in November through Januvary: Last entry at 4:00 pm
February through early March: Last entry at 5:00 pm
(closed one hour after last entry)

The hours of public operation are approved, and may be amended, by the Commission and may
not be altered in any manner without prior written approval from the Commission or from such
person, if any, to whom the Commission has delegated authority to approve changes in the hours
of operation. :

- 6.10. Rates and Charges. The rates and charges for goods sold and services offered
by SFBGS at the Premises shall be reasonable and competitively priced with similar businesses in
San Francisco. The Department reserves the right to review and approve the increases in rates
and charges for rentals and food and beverage items.

6.11. Fees for Admission.

(a) Fees for admission to the Botanical Garden are as stated in the San Francisco
Park Code, as it may be amended from time to time by action of City’s Board of Supervisors in
its sole discretion. As of the Commencement Date, nonresidents of San Francisco are required to
pay an admission fee as follows:

$7.00 for Adults

$5.00 for Youth ages 12-17 and Seniors age 65 and over

$2.00 for Children ages 5-11

No charge for Children ages 4 and under

"$15.00 for Families (2 adults and all children ages 17 and under residing in the same
household)

San Francisco residents are expected to provide proof of residence.

(b) SFBGS shall not be required to reimburse City for nonresidents receiving free
adimission (i) as a benefit provided to SFBGS members in recognition of their financial support of
the Botanical Garden, (it} as members of other botanical gardens participating with SFBGS in
reciprocal member programs, and (iii) as a school group student, teacher or chaperone.

{c) As of the Commencement Date, the Botanical Garden will be open without
charge one day a month, plus Thanksgiving, Christimas and New Year’s Day. Such free
admission days may be amended from time to time by action of City’s Board of Supervisors in its
sole discretion,

)] Every morning, between 7:30 and 9:00 am, the Botanical Garden will be open to
the public, including nonresidents, free of charge.
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7. ADMISSION RECEIPTS AND RENT

7.1.  Admission Receipts. All receipts from admission to the Botanical Garden shall
be solely for the benefit of the Botanical Garden. The disposition, allocation and terms of the
Admission Receipts shall be subject to the terms set forth in this Article 7 and Exhibit E. It is
understood and agreed by the Parties that the charging of admissions to the Botanical Garden, the
rate of such admissions and the terms of such allocation are subject to amendment by action of
City’s Board of Supervisors, in its sole discretion at any time and in the ¢vent of such an
amendment, this Article 7 and Exhibit E shall be revised to the extent required to reflect such
amendment.

7.2.  Base Rent. SFBGS shall pay to City during the Term of this Lease, beginning
on the first anniversary of the Commencement Date and in arrears, the Base Rent specified in the
Basic Lease Information. Base Rent shall be payable on or before the tenth (10™) day after each
anniversary of the Commencement Date, without prior demand and without any deduction, setoff
or counterclaim whatsoever, except as otherwise provided in this Lease.

7.3,  Payment; Generally. Rent and Admission Receipts shall be paid in lawful
money of the United States, at Revenue Unit, Recreation and Park Department, McLaren Lodge
Annex, 501 Stanyan Street, San Francisco, California 94117, or such other place as City may
designate in writing. If SFBGS pays by check and such check is not honored, then City may
require SFBGS to make all future payments in cash or by cashier’s check. City reserves the right
to direct SFBGS, upen thirty (30) days written notice, to deposit all payments required under this
Lease from SFBGS’s account into the City designated revenue account by bank or wire transfer.

7.4.  Payment of Admission Receipts. On or before the twentieth (20th) day of each
full calendar month of the Term and the calendar month immediately following the expiration or
termination of the Lease, SFBGS shall pay to City the Admission Receipts collected by SFBGS
for the last preceding calendar month in accordance with the payment provisions of Section 7.3
above, to the extent not previously paid to City. Simultaneously with such payment, SFBGS
shall deliver to City a Monthly Admission Receipts Statement, as provided in Section 7.7(a)
below. Notwithstanding the foregoing, SFBGS shal! endeavor to pay Admission Receipts to City
at least every two weeks, provided that for purposes of this Lease, including without limitation,
Section 7.8 and Section 7.9 below, payments of Admission Receipts shall not be deemed to be
“due” or “payable” every two weeks.

7.5. Cash Register Requirements.

(a) SFBGS shall install on the Premises at least one cash register. SFBGS
shall use cash registers which segregate sales by categories and shall have separate function keys
with non-resettable daily sequential {ransaction numbers and non-resettable daily cumulative
sales totals. Such cash register(s) used on the Premises shall be of a type approved by General
Manager in writing and shall register every transaction made in, on, about or from the Premises or
made by SFBGS in, on or about the Nursery Shared Use Areas, including every type of
Admission Receipts, and the tape or digital record of each such cash register shall be accessible to
and subject to inspection by the General Manager or his/her agent, provided that such inspection
- shall be conducted in a manner reasonably designed to minimize interference with the conduct of
SFBGS’s operations at the Premises, and City shall not perform such inspection unless a manager
of SFBGS’s operations is present. SFBGS shall make a manager available to City for such
inspection during business hours upon request (which may be oral) by City.

(1) Mechanical cash register(s) must have a non-resettable cumulative fotal,
a detail audit tape, a transaction number with a four-digit capacity, an indicator readily visible to
customers as the amount rung, and a seven-digit capacity or greater, as determined by the General
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Manager based on the type of business, with a four-digit overrun counter. If computetized cash
registers or other similar electronic devices are used, that system must accurately record all sales
on the Premises and sales by SFBGS on the Nursery Shared Use Areas and be no mare subject to
tampering than mechanical cash register(s).

() Each sale or other transaction on the Premises or by SFBGS on the
Nursery Shared Use Areas must be recorded at the time of each sale or other transaction, in the
presence of the customer, and SFBGS shall present a receipt from such sale or other transaction
to the customer. Fach customer must be issued a receipt or sales slip for each transaction, which
transaction must be recorded either on serially numbered sales slips or cash register tapes. All
cash receipts must include SFBGS’s identification thereon. Each cash register (including
computerized cash registers or other similar efectronic devices) shall be serviced by an
established contractor approved by General Manager. At General Manager’s request, SFBGS
must furnish to City a statement from an established contractor that the transaction number, the
cumulative total and the overrun counter have been sealed in a manner approved by General
Manager.

(d) Upon the installation or removal of any cash register (including

- computerized cash registers or other similar electronic devices) used on the Premises or the
Nursery Shared Use Areas, SFBGS must immediately furnish to General Manager notice in
writing stating make, model number, serial number and cumulative total reading and overrun
counter reading of the cash register(s) (including computerized cash registers or other similar
electronic devices). Any repair contractor employed to repair or replace any cash register
(including computerized cash registers or other similar electronic devices if used) on the Premises
or the Nursery Shared Use Areas is hereby authorized and directed to disclose and furnish to City
or its auditors any information obtained by the contractor in the course of making such repair or
replacement pertaining to such cash register (including computerized cash registers or other
similar electronic devices if used). City shall have the right during business hours to examine the
totals of the cash register(s) {(including computerized cash registers or other similar electronic
devices if used) used on the Premises or the Nursery Shared Use Areas and to inspect for
compliance with this section.

7.6.  Accounts. SFBGS shall establish, fund and maintain the bank accounts required
to fulfill its obligations under this Lease (collectively, the “Accounts™) with one or more
depository institutions reasonably acceptable to City and approved by City in writing. The
following depository institutions will be deemed approved hereunder: (i) any institution
approved by the Controller for deposit by City of City funds; and (ii) any institution in which
SFBGS’s deposits will be afforded full FDIC deposit insurance coverage for the entire balance in
the accounts held in such institution. Lessee shall respect any limit on the size of the funds held
in any Accounts(s) as shall be established from time to time by the Controller for City funds with
the goal of ensuring that SFBGS is afforded full FDIC deposit insurance coverage for the deposit
in such Account(s). Any interest accruing on the funds in any Account shall be added to such
Account. Funds from Admission Receipts shall not be commingled with other funds. SFBGS.
shall cause each person who has authority to withdraw or transfer funds from any Account to be
honded or otherwise insured. The Admission Account {(as defined in Paragraph 2 of Exhibit E)
shall be subject to a mutually-agreed control agreement pursuant to which City will be granted a
perfected security interest therein, and SFBGS shall execute, deliver, file and refile, at SFBGS’s
expense, any instruments, financing statements, continuation statements, or other security
agreements that may be required from time to time to perfect such security interest. Upon the
occurrence of either an Event of Default, or the expiration or earlier termination of this Lease,
City shall have the immediate right of possession of the funds in the Admissions Account.
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7.7.  Reporting; Books and Records; Audits

(a) Monthly Admission Receipts Statement; Authorized Collection
Expenses; Determination of Allocation of Admission Receipts. On or before the twentieth
(20th) day of each full calendar month of the Term and the calendar month immediately
following the expiration or termination of the Lease, SFBGS shall deliver to City a statement (the
“Monthly Admission Receipts Statement”) certified as correct by an officer of SFBGS and
otherwise in form satisfactory to City, reporting Admission Receipts during the last preceding
calendar month, SFBGS’s Authorized Collection Expenses for such month, the allocation of such
Admission Receipts in accordance with Exhibit E, and the amount of Admission Receipts for
such month previously paid by SFBGS to City pursuant to Section 7.4. Each such Monthly
Admission Receipts Statement shall correct any misstatement of Admission Receipts or
Authorized Collection Expenses made in connection with any payment of Admission Receipts
previously made by SFBGS to City pursuant to Section 7.4, and any such correction shall be
taken into account in any audit conducted by City under Seetion 7.7(d). Pursuant to Exhibit E,
City shall pay SFBGS its Authorized Collection Expenses and any other amounts due SFBGS
pursuant to the allocation provisions of Exhibit E on or before the thirtieth (30th) day following
City’s receipt of the Monthly Admission Receipts Statement.

{b) Annual Admission Receipts Statement. On or before the date which is
ninety (90) days following the close of each Fiscal Year during the Term and ninety (90) days
following the end of the Term, SFBGS shall deliver to City a statement (the “Annual Admission
Receipts Statement™), certified as correct by an officer of SFBGS and otherwise in form
satisfactory to City. The Annual Admission Receipts Statement shall set forth (i) the Admission
Receipts for the Fiscal Year just concluded broken down by category, if applicable, (ii) the
Authorized Collection Costs incurred by SFBGS for such Fiscal Year, and {iii) distributions made
and amounts received in accordance with the provisions of Exhibit E for such Fiscal Year,
broken down by category. The Annual Admission Receipts Statement shall also include an
itemized statement for such year, certified as correct by an officer of SFBGS, showing Admission
Receipts received or retained by SFBGS, and Education and Community Outreach Expenditures
paid from such Admission Receipts. Pursuant to Exhibit E, City or SFBGS, as the case may be,
shall make any true-up payment required by Exhibit E w1thm thirty (30) days of City’s receipt of
such Annual Admission Receipts Statement.

(e) Books and Records. SFBGS agrees to keep accurate books and records
of SFBGS’s operations at the Botanical Garden according to generally accepted accounting
principles. For purposes herein “books and records™ shall include, but not be limited to, daily
sales journals, cash register tapes, pre-numbered receipts, guest checks, sales tickets, monthly
sales summaries summarizing daily sales, general ledgers, income statements, sales tax returns,
income tax returns and any other bookkeeping documents SFBGS utilizes in its operations.
SFBGS shall not co-mingle personal funds with operational funds.

(d) Audit, SFBGS agrees to make its books and records available to City, or
to any City auditor, or to any auditor or representative designated by City, for the purpose of
examining such books and records to determine the accuracy of SFBGS’s statements provided
hereunder. Such books and records shall be kept for four (4) years and shall be maintained and/or
made available in San Francisco to City’s representative for the purpose of auditing or re-auditing
these accounts; except that, if an audit is made within such four-year period and City claims that
errors or omissions have occurred, the books and records shall be retained and made available
until those matters are resolved. If an audit reveals that SFBGS has understated Admission
Receipts or overstated Authorized Collection Costs in one or more statements provided to City,
such that SFBGS has underpaid City or has received excess reimbursement from City, SFBGS
shall pay City, promptly upon demand, the difference between the amount SFBGS has so paid or
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received and the amount it should have paid to or received from City. If SFBGS so understates
its Admission Receipts by five percent (5%) or more, the cost of the audit shall be borne by
SFBGS. If SFBGS so understates its Admission Receipts by five percent (5%) or more with
knowledge of such understatement or by reason of gross negligence, then, in addition to paying
for the cost of the audit, SFBGS shall pay City twice the amount of the shortfall and a second
such understatement made with knowledge of or by reason of gross negligence within seven {7)
years after the prior understatement made with knowledge of or by reason of gross negligence
shall be an Event of Default. If an audit reveals that SFBGS has overstated Admission Receipts
or understated Authorized Collection Costs, such that SFBGS has overpaid City or has received
less than the allowable reimbursement from City, City shall pay SFBGS, promptly upon demand,
the amount of such overstated Admission Receipts (to the extent SFBGS previously paid such
overstated Admission Receipts to City) or such understated Authorized Collection Costs.

(e) Patrons Audit. SFBGS shall participate in the City’s Patrons Audit
program whereby signs provided by the City will be clearly posted at each point of sale, stating
that receipts ate to be given for each admission or purchase, and that jf a receipt is not given, the
patron shall be allowed some form of compensation as mutuvally agreed upon by the City and
SFBGS.

7.8.  Late Charge. If SFBGS fails to pay any Rent or Admission Receipts payable to
the Department by the date the same is due and payable and the aggregate overdue amount owed
by SFBGS exceeds aggregate overdue amounts, if any, owed by City to SFBGS under this Lease,
such excess amount will be subject to a late payment charge equal to three percent (3%) of the
amount due. The late payment charge has been agreed upon by City and SFBGS, after
negotiation, as a reasonable estimate of the additional administrative costs and detriment that City
will incur as a result of any such failure by SFBGS, the actual costs thereof being extremely
difficult if not impossible to determine. The late payment charge constitutes liquidated damages
to compensate City for its damages resulting from such failure to pay and SFBGS shall promptly
pay such charge to City, together with such unpaid amount.

7.9.  Default Interest. If any Rent or Admission Receipts payable to the Department
is not paid on the applicable due date and the aggregate overdue amount owed by SFBGS exceeds
aggregate overdue amounts, if any, owed by City to SFBGS under this Lease, such excess amount
shall bear interest from the due date until paid at the prime rate of inferest, not to exceed ten
percent (10%) per year, published from time to time by The Wall Street Journal. However,
interest shall not be payable on late charges incurred by SFBGS nor on any amounts on which
late charges are paid by SFBGS to the extent this interest would cause the total interest to be in
excess of that which an individual is lawfully permitted to charge. Payment of interest shall not
excuse or cure any default by SFBGS.

7.16. Net Lease. This Lease is a “net lease.” Accordingly, SFBGS shall pay to City
all Rent (including the Base Rent, Additional Charges and any other payments hereunder) free of
any charges, assessments or deductions of any kind, without prior demand and without abatement,
counterclaim or setoff. Under no circumstances, whether now existing ot hereafter arising, and
whether or not beyond the present contemplation of the Parties, shall City be expected or required
to make any payment of any kind whatsoever with respect to SFBGS’s use or occupancy of the
Premises or use of the Nursery Shared Use Areas and any permitted Improvements or this Lease,
except as may otherwise be expressly set forth herein. Without limiting the foregoing, except as
may be specifically and expressly provided otherwise in this Lease, SFBGS shall be solely
responsible for paying each item of cost or expense of every kind and nature whatsoever, the
payment of which City would otherwise be or become liable by reason of its estate or interests in
the non-structural portions of the Premises, Nursery Shared Use Areas and any Improvements,
any rights or interests of City in or under this Lease, or the ownership, leasing, operation,
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manageinent, maintenance, repair, rebuilding, remodeling, renovation, use or oceupancy of the
non-structural portions of the Premises, Nursery Shared Use Areas, any permitted Improvements,
or any portion thereof. Except as may be specifically and expressly provided otherwise in this
Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether
foreseen or unforeseen, and however extraordinary, shall relieve SFBGS from its liability to pay
all of the sums required by any of the provisions of this Lease, or shall otherwise relieve SFBGS
from any of its obligations under this Lease, or shall give SFBGS any right to terminate this
Lease in whole or in part. SFBGS waives any rights now or hereafier conferred upon it by any
existing or future Law to terminate this Lease or to receive any abatement, diminution, reduction
or suspension of payment of such sums, on account of any such occurrence or situation.

8. TAXES, ASSESSMENTS AND OTHER EXPENSES
8.1, Taxes and Assessments, Licenses, Permit Fees and Liens. |

(a) Payment Responsibility. SFBGS shall pay any and all real and personal
property taxes, general and special assessments, excises, licenses, permit fees and other charges
and impositions of every description levied on or assessed against SFBGS’s rights with respect to
the Premises, Nursery Shared Use Areas, any Improvements, SFBGS’s Personal Property, the
leasehold estate or any subleasehold estate, or SFBGS’s use of the Premises, or Nursery Shared
Use Areas or any Improvements. SFBGS shall make all such payments directly to the charging
authority when due and payable and at Ieast ten (10) days prior to delinquency, subject to
SFBGS’s right to contest the validity of such charge pursuant to Section 8.1(c). However, with
respect to real property taxes and assessments levied on or assessed against the Premises for
which City receives the tax bill directly from the taxing authority, SFBGS shall reimburse City
for payment of such sums immediately upon demand.

(b) Taxability of Possessory Interest. Without limiting the foregoing,
SFBGS recognizes and agrees that this Lease may create a possessory interest subject to property
taxation and that SFBGS may be subject to the payment of property taxes levied on such interest.

{c) No Liens. SFBGS shall not allow or suffer a lien for any taxes payable
by SFBGS hereunder ta be imposed upon the Premises or Nursery Shared Use Areas or upon any
equipment or other property located thereon without promptly discharging the same., SFBGS
may have a reasonable opportunity to contest the validity of any such taxes provided SFBGS,
before commencement of any proceeding or contest, furnishes to City a surety bond issued by a
surety company qualified to do business in California and acceptable to City’s Controller, The
amount of such bond shall be equal to one hundred twenty five percent (125%) of the amount of
taxes in dispute and shall be in such form as approved by the City Attorney of City. The bond
shall insure payment of any judgment that may be rendered should SFBGS be unsuccessful in any
such contest. SFBGS shall Indemnify City, the other Indemnified Parties, and the Premises and
Nursery Shared Use Areas from and against any Losses arising out of any proceeding or confest
. provided for hereunder. The foregoing Indemnity shall not be limited by the amount of the bond.

(d)° Reporting Requirement. SFBGS agrees to provide such information as
City may request to enable City to comply with any tax reporting requirements applicable to this
Lease.

8.2.  Other Expenses. Except as otherwise provided in this Lease, including, without
limitation, Articles 10 and 11, SFBGS shall be responsible for any and all other charges, costs
and expenses related to its use, occupancy, operation or enjoyment of the Premises, Nursery
Shared Use Areas or any Improvements permitted thereon.
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8.3.  Evidence of Payment. SFBGS shall, upon City’s request, furnish to City within
ten (10) days after the date when any charges are due and payable, official receipts of the
appropriate taxing authority or other evidence reasonably satisfactory to City, evidencing
payment thereof,

9. ALTERATIONS AND IMPROVEMENTS

9.1.  Construction of Alterations and Improvements. Except as provided herein or
by the Construction Agreement, SFBGS shall not construct, install or otherwise place any
Improvements or make or permit any Alterations in, to or about the Premises or (after the Nursery
Premises Commencement Date) the Nursery Shared Use Areas, without the General Managet’s
prior written consent in each instance, which the General Manager may give or withhold in the
General Manager’s sole and absolute discretion. Subject to the General Manager’s consent as
provided above, any permitted Inprovements or Alterations shall be done at SFBGS’s sole
expense (i) in strict accordance with designs, plans and specifications approved in advance by the
General Manger in writing, (ii) by duly licensed and bonded contractors or mechanics approved
by the General Manager, (iii) in a good and professional manner, (iv) in strict compliance with all
Laws (including, without limitation, all health, disabled access and building codes and
ordinances), and (v) subject to all other conditions that the General Manager or the Commission
may reasonably impose, including, without limitation, provision of such completion security as is
acceptable to City. In no event shall the construction or installation of any such Improvements or
the making of any Alterations impair the use or operation of Common Areas or Department
Facilities (if any), ot any portion thereof, or the Department’s access thereto. Prior to the
commencement of any work on the Premises or, after the Nursery Premises Commencement Date,
on the Nursery Shared Use Area, to construct any permitted Improvements or make any permitted
Alterations, SFBGS, at its sole expense, shall procure all required permits and approvals and shall
promptly upon receipt deliver copies of all such documents to City. No material change from the
plans and specifications approved by City may be made without City’s prior written consent,
which shall not be unreasonably withheld, conditioned or delayed. City and its Agents shall have
the right to inspect the course of such construction at all times. Upon completion of such
Improvements or Alterations, SFBGS shall furnish City with a complete set of final as-built plans
and specifications. SFBGS shall require from each contractor and subcontractor performing any
work on or about the Premises or, after the Nursery Premises Commencement Date, on the
Nursery Shared Use Area, a policy of commercial general liability insurance, with such limits as
may reasonably be required by City from time to time, but in any event not less than One Million
Dollars ($1,000,000) combined single limit. Such insurance shall also be in compliance with the
requirements set forth in Section 20.2 below, With respect to any Alterations which would be
visible from the exterior of the Premises or Nursery Building, SFBGS, shall obtain the prior
written approval of City’s Arts Commission to the extent the Arts Commission has jurisdiction
over the design of such proposed alterations under City’s Charter Section 5,103,

9.2, Ownership of Improvements. Improvements or Alterations constructed on or
affixed to the Premises or Nursery Shared Use Areas by or on behalf of SFBGS above shall be
and remain SFBGS’s property during the Term. Upon the Expiration Date or any earlier
termination hereof, SFBGS shall, upon City’s request, remove all such Improvements and
Alterations from the Premises or Nursery Shared Use Areas in accordance with the provisions of
Section 23.1 hereof, uniess City, at its sole option and without limiting any of the provisions of
Section 9.1 above, specifies at the time of City’s approval of any such Improvements or
Alterations or thereafter that such Alterations or Improvements may remain on the Premises or
Nursery Shared Use Areas following the expiration or termination of this Lease.

9.3.  SFBGS’s Personal Property. All furniture, furnishings and articles of movable
personal property and equipment installed in the Premises or Nursery Shared Use Areas by or for
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the account of SFBGS that can be removed without structural or other material damage to the
Premises (all of which are herein called “SFBGS’s Personal Property™) shall be and remain the
property of SFBGS and may be removed by it subject to the provisions of Section 23.1 hereof.

9.4.  Naotice to Proceed with Improvements. SFBGS agrees that any alterations,
improvements and repairs to be made by SFBGS pursuant to the terms and conditions of this
Lease shall not commence until this Lease has been approved by the Board of Supervisors of the
City and County of San Francisco and SFBGS obtains from City written approval to proceed.

10. REPAIRS AND MAINTENANCE
10.1. SFBGS Responsible for Maintenance and Repair.

Except as provided in Section 10.2 below, and except for any damage, excluding normal
wear and tear, caused by any act or omission of City, its Agents or Invitees:

(a) City shall not under any circumstances be responsible for the performance
of any Alterations or Improvements to the Premises, Nursery Shared Use Areas or any adjoining
property (including, without limitation, access roads, utilities and other infrastructure serving the
Premises), nor shall City be liable for any portion of the cost thereof.

(b) SFBGS shall maintain the Premises and any existing and permitted
Improvements at all times in clean, safe, attractive and sanitary condition and in good order and
repair, to City’s reasonable satisfaction, and subject to City’s prior written consent {not
unreasonably to be withheld, conditioned or delayed), may, at its option, perform specified
maintenance activities in the interior of the Nursery Building. If any portion of the Premises or
Nursery Shared Use Areas or any of City’s property located on or about the Premises or Nursery
Shared Use Areas is damaged by any of the activities conducted by SFBGS or its Agents or
Invitees hereunder, SFBGS shall immediately, at its sole cost, repair any and all such damage and
restore the Premises or Nursery Shared Use Areas or City’s property to its previous condition.
SFBGS shall have no obligation to repair damage to the Nursery Shared Use Areas resulting from
any of the activities conducted by City or its Agents or Invitees.

(¢) SFBGS shall keep all fixtures and equipment on the Premises and, after the
Nursery Premises Commencement Date, all of SFBGS’s equipment in the Nursery Shared Use
Areas, clean, neat, safe, sanitary and in good order at all times. SFBGS shall remove all waste,
trash, rubbish, papers, cartons and refuse from the Premises and remove all of SFBGS’s waste,
trash, rubbish, papers, cartons and refuse from the Nursery Shared Use Areas, and dispose of
trash in containers provided by SFBGS that are large enough to adequately serve the needs of the
facility, If necessary, SFBGS shall provide a dumpster and shall keep it in clean and orderly
condition. Notwithstanding the foregoing, SFBGS shall have no obligation to remove from the
Nursery Shared Use Area waste, trash, rubbish, papers, cartons and refuse, or pick up or dispose
of trash, resulting from activities conducted by City or its Agents or Invitees.

{(d) Food Service and Seating Areas. During the hours the Botanical Garden is
open fo the public, SFBGS shall keep any food service and seating areas and any furniture free of
dishes, utensils, debris and spills and in a neat, clean, orderly and atiractive condition at all times
and shall, as necessary, provide and empty garbage receptacles serving such area. The tables and
chairs in any seating areas shall be configured so that there are walkways and sufficient area for
pedestrian ingress and egress on either side of the tables and to minimize any potential tripping or
other hazards.
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(e) Restrooms. City shall be responsible for the regular cleaning of the public
restrooms located in the Botanical Garden, except as provided below, The restrooms shall be
open to the public no later than 9:00 am and shall remain open at all times thereafter that the
Botanical Garden is open to the public. At City’s election, City personnel may open the
restrooms to the public at any time between 7:30 am and 9:00 am. The restrooms shall be kept
clean, neat, orderly and functioning properly at all times. Notwithstanding the foregoing to the
contrary, SFBGS, at its own expense, shall keep those restrooms located inside the headhouse of
the Nursery Building and inside the Library Building in a clean, neat and orderly condition and
shall provide all necessary items for such restrooms, including, but not limited to, toilet tissue,
paper towels, seat covers, hand soap, and cleaning materials and supplies necessary to maintain
such restrooms in the condition as described above. Such restrooms shall inspected for supplies
and neatness a minimum of two (2) times during each day the Botanical Garden is open to the
public and shall be cleaned not less frequently than twice a week.

10.2. City’s Maintenance and Repair Obligations. Notwithstanding Section 10.1
and subject to the limitations set forth below, City shall repair, maintain and replace, if necessary,
all structural elements of the Premises and, upon the Nursery Premises Commencement Date, the
Nursery Building, including, without limitation, the structural portions and exterior walls of the
Buildings, including the heating, ventilation, air conditioning, plumbing, electrical, fire protection,
life safety, security and other mechanical, electrical, communications systems of the Buildings
(except fire protection systems in the Library Building with respect to which City shall have no
maintenance or repair obligation) (collectively, the “Buildings Systems”), the Greenhouse and
Lath House, the Nursery Shared Use Arcas and the other Common Areas located in the Botanical
Garden in accordance with current maintenance standards; provided, however, City makes no
representation or watranty of any kind regarding the physical condition or quality, nature or
adequacy of any utilities or Buildings Systems serving the Premises or Nursery, including without
limitation, any fire, safety or security systems; and provided further, however, that SFBGS shall
reimburse City for any damage, excluding normal wear and tear, caused by any act or omission of
SFBGS, its Agents or Invitees. For the purpose of making any such repairs, City may use
structures in the Premises and the Nursery Shared Use Areas where reasonably required by the
character of the work to be performed, provided that City will use reasonable efforts fo minimize
any interference with SFBGS’s operations. SFBGS waives any claim for damages for any injury
or inconvenience to or interference with SFBGS’s operations, any loss of occupancy or quiet
enjoyment of the Premises, any loss of use of the Nursery Shared Use Areas, or any other loss
occasioned thereby. Notwithstanding anything to the contrary contained in this Lease, SFBGS
acknowledges and agrees that City shall not be responsible for any fire safety protection systems
for any portion of the Library Building. City shall be responsible for the structural integrity of
each Building’s roof and ifs structural members. SFBGS shall provide City with prompt written
notice of any required repair or maintenance item. City shail maintain, repair and keep in good
condition any property adjoining the Botanical Garden under the jurisdiction of the Commission,
including gardening and landscaping setrvices.

10.3. No Right to Repair and Deduct. SFBGS expressly waives the benefit of any
existing or future Law or judicial or administrative decision that would otherwise permit SFBGS
to make repairs or replacements at City’s expense, or to terminate this Lease because of City’s
failure to keep the Premises, Nursery Shared Use Areas or any adjoining property (including,
without limitation, access roads, utilities and other infrastructure serving the Premises) or any part
thereof in good order, condition or repair, or to abate or reduce any of SFBGS’s obligations
hereunder on account of the Premises or any adjoining property (including, without limitation,
access roads, utilities and other infrastructure serving the Premises) or any patt thereof being in
need of repair or replacement. Without limiting the foregoing, SFBGS expressly waives the
provisions of California Civil Code Sections 1932, 1941 and 1942 or any similar Laws with
respect to any right of SFBGS to terminate this Lease and with respect to any obligations of City
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for tenantability of the Premises and any right of SFBGS to make repairs or replacements and
deduct the cost thereof from Rent.

11. UTILITIES

11.1. Utilities and Services. City shall provide to the Premises and, after the Nursery
Premises Commencement Date, the Nursery Shared Use Areas, basic utility services, including
electricity, heating, ventilation, service hookups to the exterior walls of the Buildings (including
telephone, internet and burglar alarm) for the operation of SFBGS’s offices, natural gas, water
and refuse disposal on the same basis as the other Botanical Garden facilities and pursuant to
current standards observed by City in providing such services (the “Standard Ulilities and
Services™), subject however to energy conservation efforts which may be established or
implemented by the City from time to time, and subject further to the terms and conditions
contained herein. SFBGS shall be responsible for furnishing, at no cost to the City, the janitorial
service (pursuant to specifications approved by the General Manager) and telephone, internet and
burglar alarm service for the Premises and any other utilities or services other than or in excess of
the Standard Utilities and Services that SFBGS may need for its use of the Premises and the
Nursery Shared Use Areas. If SFBGS desires any upgrades to water, gas or electricity services in
connection with SFBGS’s operations at the Premises or the Nursery Shared Use Areas, such
upgrades shall be subject to City’s prior written consent, and shall be made at SFBGS’s sole cost
and expense.

11.2. Interruption of Services. City’s obligation to provide utilities and services for
the Premises and the Nursery Shared Use Areas are subject to applicable Laws (including the
rules or actions of the public utility company furnishing the utility or service), and shutdowns for
maintenance and repairs, for security purposes, or due to strikes, lockouts, labor disputes, fire or
other casualty, acts of God, or other causes beyond the control of City. In the event of an
interruption in, or failure or inability to provide any service or utility for the Premises or the
Nursery Shared Use Areas for any reason, such interruption, failure or inability shall not
constitute an eviction of SFBGS, constructive or otherwise, or impose upon City any lability
whatsoever, including, but not limited to, liability for consequential damages or loss of operations
by SFBGS. SFBGS hereby waives the provisions of California Civil Code Section 1932(1) or any
other applicable existing or future Law permitting the termination of this Lease due to such
interruption, failure or inability.

11.3. Water and Energy Conservation; Mandatory or Voluntary Restrictions. In
the event any law, ordinance, code or governmental or regulatory guideline imposes mandatory or
voluntary controls on City or the Premises or the Nursery Shared Use Areas or any part thereof,
relating to the use or conservation of energy, water, gas, light or electricity or the reduction of
automobile or other emissions, or the provision of any other utility or service provided with
respect to this Lease, or in the event City is required or elects to make alterations to any part of
the Improvements on the Premises or the Nursery Shared Use Areas in order to comply with such
mandatoty or voluntary controls or guidelines, such compliance and the making of such
alterations shall in no event entitle SFBGS to any damages, relieve SFBGS of the obligation to
pay the full Base Rent and Additional Charges reserved hereunder or to perform each of its other
covenants hereunder or constitute or be construed as a'constructive or other eviction of SFBGS,
City shall have the right at any time to install a water meter in the Premises or otherwise to
measure the amount of water consumed on the Premises, and the cost of such meter or other
corrective measures and the installation and maintenance thereof shall be paid for by SFBGS.

11.4. Antennae. No antennae or telecommunication dish may be installed on the
Premises without the advance written approval of City, No such antennae or telecommunications
dishes shall interfere with City’s emergency and non-emergency communications facilities or the
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transmission facilities of City. SFBGS agrees, at the request of City, to permit City to install, at
City’s sole cost, transmission equipment for City’s emergency or 800 MHz City wide radio
system communications facilities (or its successor) at a location on top of the Improvements
acceptable to SFBGS.

12. LIENS

SFBGS shall keep the Premises and the Nursery Shared Use Areas and all of City’s
property free from any liens arising out of any work performed, material furnished or obligations
incurred by or for SFBGS. In the event SFBGS does not, within five (5) days following the
imposition of any such lien, cause the lien to be released of record by payment or posting of a
proper bond, City shall have in addition to all other remedies provided herein and by Law or
equity the right, but not the obligation, to cause the same to be released by such means as it shall
deem proper, including, but not limited to, payment of the claim giving rise to such lien. All such
sums paid by City and all expenses it incurs in connection therewith (including, without
limitation, reasonable attorneys’ fees) shall be payable to City by SFBGS upon demand. City
shall have the right at all times to post and keep posted on the Premises and the Nursery Shared
Use Areas any notices permitted or required by Law or that City deems proper for its protection
and protection of the Premises and the Nursery Shared Use Areas and City’s property, from
mechanics’ and materialmen’s liens, SFBGS shall give City at least fifteen (15) days’ prior
written notice of the commencement of any repair or construction on any of the Premises or the
Nursery Shared Use Arcas. Notwithstanding the foregoing, SFBGS shall have the right, upon
posting of an adequate bond or other security acceptable to City, to contest any such lien, and in
such case City shall not seek to satisfy or discharge such lien unless SFBGS has failed to do so
within ten (10) days after final determination of the validity thereof. SFBGS shall Indemnify City,
the other Indemnified Parties and the Premises and the Nursery Shared Use Areas against any and
all Losses arising out of any such contest.

13. COMPLIANCE WITH LAWS

13.1. ~ Compliance with Laws. SFBGS shall promptly, at its sole expense, maintain
the Premises and any Improvements permitted hereunder and shall conduet its use’and operations
thereon and in the Nursery Shared Use Areas in strict compliance at all times with all present and
future Laws, whether foreseen or unforeseen, ordinary as well as extraordinary. Such Laws shall
include, without limitation, all Laws relating to health and safety and disabled accessibility
including, without limitation, the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq. and
Title 24 of the California Code of Regulations, all present and future Environmental Laws (as
defined in this Lease below), and all present and future life safety, fire sprinkler, seismic retrofit
and other building code requirements. Notwithstanding anything to the contrary contained in this
Lease, (a) SFBGS shall not be required to make any structural Alterations, repairs or
improvements in order to comply with such Laws unless such Alterations, repairs or
improvements shall be occasioned, in whole or in part, directly or indirectly, by the
Improvements or any other Alterations made by SFBGS after the Commencement Date of this
Lease, SFBGS’s use of the Premises, or any act or omission of SFBGS, its Agents or Invitees;
and (ii) SFBGS shall not be required to make any structural Alterations in order to comply with
such Laws to the extent such are in connection with any noncompliance with any such Laws as of
the Commencement Date. Any Alteration made by or on behalf of SFBGS pursuant to the
provisions of this Section shall comply with the provisions of Section 10.1 above. The Parties
acknowledge and agree that SFBGS’s obligation to comply with all laws as provided herein is a
material part of the bargained-for consideration under this Lease. Subject o the provisions of
Article 11, SFB(GS’s obligations under this Section shall include, without limitation, (to the
extent otherwise covered by this Section) the responsibility of SFBGS to make substantial or
structural repairs and alterations to the Premises and the Nursery Shared Use Areas (including
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any Improvements), regardless of, among other factors, the relationship of the cost of curative
action to the Rent under this Lease, the length of the then remaining Term hereof, the relative
benefit of the repairs to SFBGS or City, the degree to which the curative action may interfere
with SFBGS’s use or enjoyment of the Premises or the Nursery Shared Use Areas, the likelihood
that the parties contemplated the particular Law involved, and whether the Law involved is
related to SFBGS’s particular use of the Premises or the Nursery Shared Use Areas. Subject to
Section 27.36, no occurrence or situation arising during the Term, nor any present or future Law,
whether foreseen or unforeseen, and however extraordinary, shall relieve SFBGS from its
obligations hereunder, or shall give SFBGS any right to terminate this Lease in whole or in part
or to otherwise seek redress against City. SFBGS waives any rights now or hereafter conferred
upon it by any existing or future Law to terminate this Lease, to receive any abatement,
diminution, reduction or suspension of payment of Rent, or to compel City to make any repairs to
comply with any such Laws, on account of any such occurrence or situation.

13.2. Regulatory Approvals

(a) Responsible Party. SFBGS understands and agrees that SFBGS’s use of
the Premises or the Nursery Shared Use Areas may require authorizations, approvals or permits
from governmental regulatory agencies with jurisdiction over the Premises or the Nursery Shared
Use Areas. SFBGS shall be solely responsible for obtaining any and all such regulatory
approvals. SFBGS shall not seek any regulatory approval without first obtaining the written
consent of the General Manager., SFBGS shall bear all costs associated with applying for,
obtaining and maintaining any necessary or appropriate regulatory approval and shall be solely
responsible for satisfying any and all conditions imposed by regulatory agencies as part of a
regulatory approval. Any fines or penalties levied as a result of SFBGS’s failure to comply with
the terms and conditions of any regulatory approval shall be immediately paid and discharged by
SFBGS, and City shall have no liability, monetary or otherwise, for any such fines or penalties.
SFBGS shall Indemnify City and the other Indemnified Parties against all Losses arising in
connection with SFBGS’s failure 1o obtain or comply with the terms and conditions of any
regulatory approval.

(b) City Acting as Owner of Real Property. SFBGS further understands and
agrees that City, acting by and through the Commission, is entering into this Lease in its capacity
as a propetty owner with a proprietary interest in the Premises and the Nursery Shared Use Areas
and not as a regulatory agency with police powers. Nothing in this Lease shall limit in any way
SFBGS’s obligation to obtain any required approvals from City departments, boards or
commissions having jurisdiction over the Premises and the Nursery Shared Use Areas. By
entering into this Lease, City is in no way modifying or limiting SFBGS’s obligation to cause the
Premises or any permitted Improvements to be used and occupied in accordance with all
applicable Laws, as provided further above.

13.3. Compliance with City’s Risk Management Requirements. SFBGS shall not
do anything, or permit anything to be done, in or about the Premises, the Nutsery Shared Use
Areas or any Improvements permitted hereunder that would create any unusnal fire risk, and shall
take commercially reasonable steps to protect City from any potential premises liability. SFBGS
shall faithfully observe, at its expense, any and ail reasonable requirements of City’s Risk
Manager with respect thereto and with the requirements of any policies of public liability, fire or
other policies of insurance at any time in force with respect to the Premises, the Nursery Shared
Use Areas and any Improvements as required hereunder.,

13.4. Reports. SFBGS shall submif a report and provide such documentation to City
as City may from time to time request regarding SFBGS’s operations and evidencing compliance
thereof with this Lease and all Laws.
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14. FINANCING; ENCUMBRANCES; SUBORDINATION

14.1. Encumbrance of City’s Fee Interest. The following provisions shall apply
notwithstanding anything to the contrary contained in this Lease.

(a) Encumbrance by City. To the extent permitted by applicable Law, City
may at any time sell or otherwise transfer or encumber its fee estate in any portion of the
Premises and the Nursery Shared Use Areas provided that (i) any such sale or Encumbrance shall
be subject and subordinate to all of the terms of this Lease and the leasehold estate created hereby,
and (ii) the right of possession of SFBGS to the Premises and the right to use the Nursery Shared
Use Areas shall not be affected or disturbed by any such sale or Encumbrance, or by the exercise
of any righis or remedies by any purchaser or Encumbrancer arising out of any instrument
reflecting such sale or Encumbrance so long as no Event of Default or Unmatured Event of
Default is outstanding hereunder.

(b) Encumbrance By SFBGS. SFBGS shall not under any circumstances
whatsoever Encumber in any manner City’s estate in the Premises or the Nursery Building or any
adjoining property, or City’s interest under this Lease, or any portion thereof.

14.2. Leasehold Encumbrances. Without limiting Article 17 hereof, SFBGS shall
not Encumber this Lease or SFBGS’s interest in this Lease, or assign or pledge assignment of the
same as security for any debt, without first obtaining the written consent of City, which City may
give or withhold in its sole discretion.

15. DAMAGE OR DESTRUCTION

15.1. Damage or Destruction to the Improvements. If the Premises, the Nursery
Shared Use Areas or the Improvements are damaged by fire or other casualty, then City shall
repair the same (subject to the provisions of Section 15.2 below) provided that funds for such
repairs are appropriated by City’s Board of Supervisors, in its sole discretion, for such purpose
and provided further that such repairs can be made within two hundred ten (210) days after the
date of such damage (the “Repair Period”). In the event such conditions are satisfied, this Lease
shall remain in full force and effect except that SFBGS shall be entitled to a proportionate
reduction of Base Rent and Additional Charges during the period of such repairs based upon the
extent to which such damage and the making of such repairs materially interferes with SFBGS’s
use or occupancy of the Premises or use of the Nursery Shared Use Areas (except to the extent
that the damage or destruction was caused by the negligence or intentional misconduct of SFBGS
or its Agents). City shall use good faith efforts to notify SFBGS within ninety (90) days after the
date of such damage whether or not such repairs can be made within the Repair Period, and City’s
determination thereof shall be binding on SFBGS. If City determines that such repairs cannot be
made within the Repair Period, City shall have the option to notify SFBGS of: (a) City’s
intention to repair such damage and diligently prosecute such repairs to completion within a
reasonable petiod after the Repair Period, subject to the Board of Supervisors® appropriation of
all necessary funds, in which event this Lease shall continue in full force and effect and the Base
Rent and Additional Charges shall be reduced as provided herein; or (b) City’s election to
terminate this Lease or to terminate this Lease with respect to the damaged Premises or the
damaged Nursery Shared Use Areas only as of a date specitied in such notice, which date shall be
not less than thirty (30) nor mote than sixty (60) days after notice is given by City. In case of
termination, the Base Rent and Additional Charges shall be reduced as provided above, and
SFBGS shall pay such reduced Base Rent and Additional Charges up to the date of termination. If
at any time during the last twelve (12) months of the Term of this Lease, the Premises, the
Nursery Shared Use Areas or the Improvements are damaged or destroyed, then either City or
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SFBGS may terminate this Lease by giving written notice to the other party of its election to do
so within thirty (30) days after the date of the occurrence of such damage; provided, however,
SFBGS may terminate only if such damage or destruction substantially impairs its use of the
Premises or the Nursery Shared Use Areas for the uses permitted hereunder. The effective date
of termination shall be specified in the notice of termination, which date shall not be more than
thirty (30) days from the date of the notice.

15.2. SFBGS’s Obligations. Notwithstanding anything to the contrary in this Lease,
City shall have no obligation to repair the Premises, the Nursery Shared Use Areas or the
Improvements in the event the damage or destruction is attributable to any act or omission of
SEBGS or its Agents. In no event shall City be required to repair any damage to SFBGS’s
Personal Property or any Improvements or Alterations installed or made on the Premises or the
Nursery Shared Use Areas by or at the expense of SFBGS. With respect to any damage to or
destruction by fire or any other casualty attributable to any act or omission of SFBGS or its
Agents affecting any Alterations or Improvements pmmltted hereunder made by or on behalf of
SFBGS during the Term hereof, if and when City repairs the Premises or the Nursery Shared Use
Areas pursuant to Section 15.1 above, SFBGS shall, at its sole cost, restore, repair, replace or
rebuild such Alterations or Improvements to the condition such Alterations or Improvements
were in prior to such damage or destruction, subject to any changes made in strict accordance
with the requirements of Section 10,1 above, unless this Lease is terminated as provided in
Section 15.1 above. If this Lease is terminated as provided in Seetion 15.1 above, then at City’s
written request SFBGS shall promptly, at its sole cost, demolish such damaged Alterations and
damaged Improvements or Alterations that were installed or made on the Premises or the Nursery
Shared Use Ateas by or at the expense of SFBGS and remove them (including all debris) from
the Premises and the Nursery Shared Use Areas in comphance with the provisions of
Section 23.1 below.

15.3. Waiver. The Parties undetsiand and agree that the foregoing provisions of this
Section are intended to govern fully the rights and obligations of the Parties in the event of
damage or destruction to the Premises, the Nursery Shared Use Areas or Improvements, and City
and SFBGS each hereby waives and releases any right to terminate this Lease in whole or in part
under Sections 1932.2 and 1933.4 of the Civil Code of California or under any similar Laws now
or hereafier in effect, to the extent such rights are inconsistent with the provisions hereof.

16. EMINENT DOMAIN

16.1. General. If during the Term or during the period between the execution of this
Lease and the Commencement Date, any Taking of all or any part of the Premises or the Nursery
Shared Use Areas or any interest in this Lease occurs, the rights and obligations of the Parties
hereunder shall be determined pursuant to this Section. City and SFBGS intend that the
provisions hereof govern fully in the event of a Taking and accordingly, the Parties each hereby
waives any right to terminate this Lease in whole or in part under Sections 1265.120 and
1265.130 of the California Code of Civil Procedure or under any similar Law now or hereafter in
etfect.

16.2. Total Taking; Automatic Termination. If a total Taking of the Premises and
the Nursery Shared Use Areas occurs, then this Lease shall terminate as of the Date of Taking.

16.3. Partial Taking; Election to Terminate.

(a) Ifa Taking of any portion (but fess than all) of the Premises and the Nursery
Shared Use Areas occurs, then this Lease shall terminate in its entirety under either of the
following circumstances: (i) if all of the following exist: (A) the partial Taking renders the
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remaining portion of the Premises and the Nursery Shared Use Areas untenantable or unsuitable
for continued use by SFBGS, (B) the condition rendering the Premises and the Nursery Shared
Use Areas untenantable or unsuitable either is not curable or is curable but City is unwilling or
unable to cure such condition, and (C) SFBGS elects to terminate; or (ii) if City elects to
terminate, except that this Lease shall not terminate if SFBGS agrees to, and does, pay full Rent
and Additional Charges, without abatement, and otherwise agrees to, and does, fully perform all
of its obligations hereunder.

(b} City shall have the right to terminate this Lease in the event of a partial
Taking of a substantial portion of any of City’s adjoining real property, even if the Taking does
not directly affect the Premises or the Nursery Shared Use Areas.

_ (c) Either Party electing to terminate under the provisions of this Article 16
shall do so by giving written notice to the other Party before or within thirty (30) days after the
Date of Taking, and thereafter this Lease shall terminate upon the later of the thirtieth day after
such written notice is given or the Date of Taking,.

16.4. Rent; Award. Upon termination of this Lease pursuant to an election under
Section 16.3 above, then: (i) SFBGS’s obligation to pay Rent shall continue up until the date of
termination, and thereafier shall cease, except that Rent shall be reduced as provided in
Section 16.5 below for any period during which this Lease continues in effect after the Date of
Taking, and (ii) City shall be entitled to the entire Award in connection therewith (including, but
not limited to, any portion of the Award made for the value of the leasehold estate created by this
Lease), and SFBGS shall have no claim against City for the value of any unexpired term of this
Lease, provided that SFBGS may make a separate claim for compensation, and SFBGS shall
receive any Award made specifically to SFBGS, for SFBGS’s relocation expenses or the
interruption of or damage to SFBGS’s operations or damage to SFBGS’s Personal Property.

16.5. Partial Taking; Continuation of Lease. I a partial Taking of the Premises and
the Nursery Shared Use Areas occurs and this Lease is not terminated in its entirety under
Section 16.3 above, then this Lease shall terminate as to the portion of the Premises or the
Nursery Shared Use Areas so taken, but shall remain in full force and effect as to the portion not
taken, and the rights and obligations of the Parties shall be as follows: (i) Base Rent shall be
reduced by an amount that is in the same ratio to the Base Rent as the area of the Premises and
the Nursery Shared Use Areas taken bears to the area of the Premises and the Nursery Shared Use
Areas priot to the Date of Taking, and (ii) City shall be entitled to the entire Award in connection
therewith (including, but not limited to, any portion of the Award made for the value of the
leasehold estate created by this Lease). SFBGS shall have no claim against City for the value of
any unexpired Term of this Lease, provided that SFBGS may make a separate claim for
compensation. SFBGS shall retain any Award made specifically to SFBGS for SFBGS’s
relocation expenses or the interruption of or damage to SFBGS’s operations or damage to
SFBGS’s Personal Property.

16.6. Temporary Takings. Notwithstanding anything to contrary in this Section, if a
Taking occurs with respect to all or any part of the Premises or the Nursery Shared Use Areas for
a limited period of time not in excess of sixty (60} consecutive days, this Lease shall remain
unaffected thereby, and SFBGS shall continue to pay Rent and to perform all of the terms,
conditions and covenants of this Lease, In the event-of such temporary Taking, SFBGS shall be

entitled to receive that portion of any Award representing compensation for the use or occupancy

of the Premises or use of the Nursery Shared Use Areas during the Term up to the total Rent
owing by SFBGS for the period of the Taking, and City shall be entitled to receive the balance of
any Award.
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17. ASSIGNMENT AND SUBLETTING

17.1. Restriction on Assignment and Subletting. SFBGS shall not directly or
indirectly (including, without limitation, by merger, acquisition, sale or other transfer of any
controlling interest in SFBGS), voluntarily or by operation of Law, sell, assign, encumber, pledge
or otherwise transfer any part of its interest in or rights with respect to the Premises, the Nursery
Shared Use Areas any Improvements or its leasehold estate hereunder (collectively,
“Assignment™), or permit any portion of the Premises or any Improvements to be occupied by
anyone other than itself, or sublet or sublicense any portion of the Premises, the Nursery Shared
Use Areas or any permitted Improvements thereon (collectively, “Sublease™), without the General
Manager’s prior written consent in each instance, which the General Manager may withhold in
the General Manager’s sole and absolute discretion to the extent any assignment, or any sublease
exceeding 20% of the Premises, is involved and may otherwise withhold in the General
Manager’s reasonable discretion. Any Assignment or Sublease, without the General Manager’s
prior consent, shall be voidable at the option of the City in its sole and absolute discretion; and, to
the extent any assignment, or any sublease exceeding 20% of the Premises, is involved, the
General Manager shall have the right to terminate immediately this Lease by sending written
notice to SFBGS.

17.2. Notice of Proposed Transfer. If SFBGS desires to enier into an Assignment or
a Sublease, then it shall give written notice (a “Notice of Proposed Transfer”) to City of its
intention to do so. The Notice of Proposed Transfer shall identify the proposed transferee and
state the terms and conditions under which SFBGS is willing to enter into such proposed
Assignment or Sublease, including a copy of the proposed Assignment or Sublease agreement.
SFBGS shall provide City with current financial statements for the proposed transferee prepared
by an independent certified public accountant and such additional information regarding the
proposed transfer as the Department may reasonably request.

17.3. Required Terms and Conditions. Any Sublease or concession agreement
approved hereunder shall be on such terms and conditions and on such form as shall have been
approved by the General Manager, Revenue from any Sublease or concession agreement shall be
payable to City, except as otherwise expressly approved by the General Manager, and shall be
subject to the terms of Section 6.7(d) above.

17.4. Effect of Transfer. No Sublease or Assignment by SFBGS shall relieve SFBGS,
or any guarantor, of any obligation to be performed by SFBGS under this Lease. Any Sublease
or Assignment without the General Manager’s prior consent shall constitute a material Event of
Default by SFBGS under this Lease. The acceptance of any Rent or other payments by City from
a proposed Transferee shall not constitute consent to such Sublease or Assignment by City or a
recognition of any Transferee, or a waiver by City of any failure of SFBGS or other transferor to
comply with this Section.

17.5. Indemnity for Relocation Benefits. Without limiting Section 17.4, SFBGS
shall cause any Transferee to expressly waive entitlement to any and all relocation assistance and
benefits in connection with this Lease. SFBGS shall Indemnify City and the other Indemnified
Parties for any and all Losses arising out of any relocation assistance or benefits payable to any
Transferee.

18. DEFAULT; REMEDIES

: 18.1. Events of Default. Any of the following shall constitute an event of default
(“Event of Default™) by SFBGS hereunder:
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(a) Rent. Any failure to pay any Rent or other sums as and when due, provided
SFBGS shall have a period of five (5) business days from the date of written notice of such
failure from City within which to cure any default in the payment of Rent or other sums; provided,
however, that City shall not be required to provide such notice regarding SFBGS’s failure to
make such payments when due more than twice during any calendar year, and any such failure by
SFBGS after SFBGS has received two such notices in any calendar year from City shall
constitute a default by SFBGS hereunder without any requirement on the part of City to give
SFBGS notice of such failure or an opporfunity to cure except as may be required by Section
1161 of the California Code of Civil Procedure;

(b) Vacation or Abandonment, Any vacation or abandonment of the Premises
as a whole for more than fourteen (14) consecutive days;

{c) Bankruptey. The appointment of a receiver to take possession of all or
substantially all of the assets of SFBGS, or an assignment by SFBGS for the benefit of creditors,
or any action taken or suffered by SFBGS under any insolvency, bankruptcy, reorganization,
moratorium or other debtor relief act or statute, whether now existing or hereafter amended or
enacted, if any such receiver, assignment or action is not released, discharged, dismissed or
vacated within sixty (60) days;

(@) Insurance. Any failure to maintain any insurance required to be maintained
by SFBGS under this Lease; provided SFBGS shall have a period of three (3) business days from
the date of written notice of such failure from City within which to cure any such default;

(e) Abandbnment of Nursery Construction. If all of the following have
occurred;

(i) SFBGS commences construction of the Nursery Project,

(ii) a stoppage of construction of the Nursery Project (other than a stoppage beyond
the reasonable control of SFBGS) continues for more than one hundred twenty
(120} days,

(iii)  following a period of at least sixty (60) days for consultation between City and
SFBGS to arrive at a mutually-agreed solution that will allow the Nursery Project
to move forward or the situation to be otherwise resolved to City’s reasonable
satisfaction, SFBGS either (3) materially fails to perform any such agreement
reached or (y) fails to identify a reasonable solution, and City gives SFBGS
written notice of such failure,

(iv) SFBGS fails, within thirty (30) days after such notice, to commence taking
reasonable steps to either cure such stoppage or restore the property fo a
condition suitable for public use, or SFBGS fails thereafter to diligently pursue
such steps and, in each case, no other solution can be found, and

(v) City is not willing to waive the Event of Default otherwise arising from this
Section 18.1(e);

{(f) Those matters described as Events of Default in Sections 5.3, 6.5(a}, 7.7(d),
17.4, and 27.23; or

{2) Covénants, Conditions and Representations. Any failure to perform or
comply with any other covenant, condition or representation made under this Lease, provided
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SFBGS shall have a period of fifteen (15) days from the date of written notice from City of such
failure within which to cure such default under this Lease, or, if such default is not capable of
cure within such 15-day period, SFBGS shall have a reasonable period to compleie such cure if
SFBGS promptly undertakes action to cure such default within such 15-day period and thereafter
diligently prosecutes the same to completion and SFBGS uses ifs best efforts to complete such
cure within sixty (60) days after the receipt of notice of default from City; provided, however,
that upon the occurrence within a 12-month period during the Term of two (2) defaults of the
same obligation, City shall not be required to provide any notice regarding SFBGS’s failure to
perform such obligation, and any subsequent failure by SFBGS after SFBGS has received two
such notices shall constitute a default by SFBGS hereunder without any requirement on the part
of City to give SFBGS notice of such failure or an opportunity to cuie.

18.2. Remedies. Upon the occurrence of an Event of Default by SFBGS, City shall
have the following rights and remedies in addition to all other rights and remedies available to
City at Law or in equity:

(a) Terminate Lease and Recover Damages. The rights and remedies
pravided by California Civil Code Section 1951.2 (damages on termination for breach), including,
but not limited to, the right to terminate SFBGS’s right to possession of the Premises and right to
use the Nursery Shared Use Areas and to recover the worth at the time of award of the amount by
which the unpaid Base Rent and Additional Charges for the balance of the Term after the time of
award exceeds the amount of rental loss for the same period that SFBGS proves could be
reasonably avoided, as computed pursuant to subsection (b) of such Section 1951.2, City’s
efforts to mitigate the damages caused by SFBGS’s breach of this Lease shall not watve City’s
rights to recover damages upen termination.

{b) Continue Lease and Enforce Rights. The rights and remedies provided by
California Civil Code Section 1951.4 (continuation of lease after breach and abandonment),
which allows City to continue this Lease in effect and to enforce all of its rights and remedies
under this Lease, including the right to recover Rent as it becomes due, for so long as City does
not terminate SFBGS’s right to possession, if SFBGS has the right to sublet or assign, subject
only to reasonable limitations. For purposes hereof, none of the following shall constitute a
termination of SFBGS’s right of possession; acts of maintenance or preservation; efforts to relet
the Premises or the appointment of a receiver upon City’s initiative to protect s interest under
this Lease; or withholding consent to an Assignment or Sublease, or terminating an Assignment
or Sublease, if the withholding or termination does not violate the rights of SFBGS specified in
subdivision (b) of California Civil Code Section 19514, If City exercises its remedy under
California Civil Code Section 1951.4, City may from time to time sublet the Premises or
sublicense the Nursery Shared Use Areas or any part thereof for such term or terms (which may
extend beyond the Term) and at such rent and upon such other terms as City in its sole discretion
may deem advisable, with the right to make alterations and repairs to the Premises and the
Nursery Shared Use Areas. Upon each such subletting, SFBGS shall be immediately liable for
payment to City of, in addition to Base Rent and Additional Charges due hereunder, the cost of
such subletting and such alterations and repairs incurred by City and the amount, if any, by which
the Base Rent and Additional Charges owing hereunder for the period of such subletting (to the
extent such period does not exceed the Term) exceeds the amount to be paid as Base Rent and
Additional Charges for the Premises for such period pursuant to such subletting. No action taken
by City pursuant to this Section 18,2(b) shall be deemed a waiver of any default by SFBGS and,
notwithstanding any such subletting without termination, City may at any time thereafter elect to
terminate this Lease for such previous default.

(¢) Appointment of Receiver, The right to have a receiver appointed for
SFBGS upon application by City to take possession of the Premises and to apply any rental
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collected from the Premises and the Nursery Shared Use Areas and to exercise all other rights and
remedies granted to City pursuant to this Lease.

18.3. City’s Right to Cure SFBGS’s Defaults. 1f SFBGS defaults in the performance
of any of its obligations under this Lease, then City may at any time thereafter with three (3) days
prior oral or written notice (except in the event of an emergency as determined by City), remedy
such Event of Default for SFBGS’s account and at SFBGS’s expense. SFBGS shall pay to City,
as Additional Rent, promptly upon demand, all sums expended by City, or other costs, damages,
expenses or liabilities incurred by City, including, without limitation, reasonable attorneys’ fees,
in remedying or attempting to remedy such Event of Default. SFBGS’s obligations under this
Section shall survive the termination of this Lease. Nothing herein shall imply any duty of City
to do any act that SFBGS is obligated to perform under any provision of this Lease, and City’s
cure or attempted cure of SFBGS’s Event of Default shall not constitute a waiver of SFBGS’s
Event of Default or any rights or remedies of City on account of such Event of Default.

18.4. City’s Defaults, Claims. Subject to the waivers set forth in Section 19.1(a)
below with respect to injury, accident or death of any person or damage to any property not
resulting from negligence or willful misconduct of City or its Agents and in Section 19.1(b)
below with respect to consequential or incidental damages, SFBGS shall be entitled to enforce
this Lease, make claims for the reimbursement of damage cansed by negligence or intentional
misconduct of City or its Agents and pursue all other causes of action otherwise available, as
provided in Sections 905 and following of the California Government Code, and otherwise in the
manner available under applicable law,

19. WAIVER OF CLAIMS; INDEMNIFICATION

19.1. Waiver of Claims. SFBGS covenants and agrees that City shall not be
responsible for or liable to SFBGS for, and, to the fullest extent allowed by Law, SFBGS hereby
waives all rights against City and its Agents and releases City and its Agents from, any and all
Losses, including, but not limited to, incidental and consequential damages, relating to any injury,
accident or death of any person or loss or damage to any property, in or about the Premises, the
Nursery Shared Use Areas or any other City property, from any cause whatsoever. Nothing
herein shall relieve City from liability caused by the negligence or willful misconduct of City or
its Agents, provided that City shall not be liable under any circumstances for any consequential,
incidental or punitive damages. Without limiting the foregoing:

(a) SFBGS expressly acknowledges and agrees that the Rent payable
hereunder does not take into account any potential liability of City for any consequential or
incidental damages including, but not limited to, lost profits arising out of disruption to the
Improvements or SFBGS’s uses hereunder. City would not be willing to enter into this Lease in
the absence of a complete waiver of liability for consequential or incidental damages due to the
acts or omissions of City or its Agents, and SFBGS expressly assumes the risk with respect
thereto. Accordingly, without limiting any indemnification obligations of SFBGS or other
waivers contained in this Lease and as a material part of the consideration for this Lease, SFBGS
fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands, rights,
and causes of action against City for consequential and incidental damages (including without
limitation, lost profits), and covenants not to sue for such damages, City, its departments,
comimissions, officers, directors and employees, and all persons acting by, through or under each
of them, arising out of this Lease or the uses authorized hereunder, including, without limitation,
any interference with uses conducted by SFBGS pursuant to this Lease regardless of the cause,
and whether or not dug to the negligence or gross negligence of City or its Agents.
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(b) In connection with the foregoing releases, SFBGS acknowledges that it
is familiar with Section 1542 of the California Civil Code, which reads:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH TF KNOWN BY HIM OR HER MUST
HAVE MATERTALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.

SFBGS acknowledges that the releases contained herein include all known and unknown,
disclosed and undisclosed, and anticipated and unanticipated claims. SFBGS realizes and
acknowledges that it has agreed upon this Lease in light of this realization and, being fully aware
of this situation, it nevertheless intends to waive the benefit of Civil Code Section 1542, or any
statute or other similar law now or later in effect. The releases contained herein shall survive any
termination of this Lease.

19.2. SFBGS’s Indemnity. SFBGS, on behalf of itself and its successors and assigns,
shall Indemnify City and the other Indemnified Parties from and against any and all Losses
incurred in connection with or arising directly or indirectly, in whole or in part, out of: (a) any
accident, injury to or death of a person, including, without limitation, Agents and Invitees of
SFBGS, or loss of or damage to property (including, without limitation, the Common Areas or
the Department Facilities) howsoever or by whomsoever caused, occutring in, on or about the
Premises or Nursery Shared Use Areas in connection with SFBGS’s activities; (b) any default by
SFBGS in the observation or performance of any of the terms, covenants or conditions of this
Lease to be observed or performed on SFBGS’s part; (¢) the use, occupancy, conduct or
management, ot manner of use, occupancy, conduct or management by SFBGS, its Agents or
Invitees or any person or entity claiming through or under any of them, of the Premises, Nursery
Shared Use Areas or any Improvements; (d) the condition of the Premises or any Improvements
constructed by or on behalf of SFBGS, or, to the extent resulting from activity by SFBGS or its
Agents or Invitees, the condition of the Nursery Shared Use Areas, or SFBGS’s failure to
propetly repair or maintain any Improvements on the Premises or on the Nursery Shared Use
Areas to the extent required under this Lease; (e) any construction or other work undertaken by
SFBGS on or about the Premises, Nursery Shared Use Areas or any [mprovements whether
before or during the Term of this Lease; or (f) any acts, omissions or negligence of SFBGS, its
Agents or Invitees in, on or about the Premises, Nursery Shared Use Areas or any Improvements;
all regardless of the active or passive negligence of, and regardless of whether liability without
fault is imposed or sought to be imposed on, the Indemnified Parties, except (in each case) (i) to
the extent that such Indemnity is void or otherwise unenforceable under applicable Law in effect
on or validly retroactive to the date of this Lease or (ii) to the extent such Losses are caused by
the negligence or intentional wrongful acts or omissions of the Indemnified Parties. The
foregoing Indemnity shall include, without limitation, reasonable fees of attorneys, consultants
and experts and related costs and City’s costs of investigating any Loss. SFBGS specifically
acknowledges and agrees that it has an immediate and independent obligation to defend City and
the other Indemnified Parties from any claim which actually or potentially falls within this
indemnity provision even if such allegation is or may be groundless, fraudulent or false, which
obligation arises at the time such claim is tendered to SFBGS by City and continues at all times
thereafter. SFBGS’s obligations under this Section shal! survive the expiration or sooner
termination of the Lease.
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20. INSURANCE

20.1, SFBGS’s Insurance. SFBGS, at no cost to the City, shall procure and keep in
effect at all times during the Term insurance as follows:

(i)  Commercial general liability insurance with limits not less than One
Million Dollars ($1,000,000) each occurrence combined single limit for bodily injury and
property damage, including contractual liability, independent contractors, broad-form property
damage, fire damage legal liability (of not less than Two Hundred Fifty Thousand Dollars
($250,000)), personal injury, and products and completed operations. If the operation of
SFBGS’s business includes food sales, such coverage shall include Food Products Liability
Insurance with limits not less than One Million Dollars ($1,000,000) each occurrence. If the
operation of SFBGS’s business includes the sale of alcoholic beverages, such coverage shall
include legal liquor liability coverage with limits not less than One Million Dollars ($1,000,000)
each occurrence.

(i) Worker’s Compensation Insurance with Employer’s Liability Limits
not less than One Million Dollars ($1,000,000) each accident.

(iif) Business automobile liability insurance with limits not less than One
Million Dollars ($1,000,000) each occurrence combined single limit for bodily injury and
propetty damage, including owned and non-owned and hired vehicles, as applicable, if SFBGS
uses automobiles in connection with its use of the Premises or the Nursery Shared Use Areas,

(iv) A Blanket Fidelity Bond or a Blanket Crime Policy (Employee
Dishonesty Coverage) covering all officers and employees in an amount not less than $25,000
with any deductible not to exceed $5,000 and including City as additional obligee or loss payee as
its interest may appear.

(v)  Such other risks in such amounts as City’s Risk Manager may from
time to time reasonably require.

20.2. General Requirements, All insurance provided for under this Lease shall be
effected under valid enforceable policies issued by insurers of recognized responsibility and
reasonably approved by City.

(a) Should any of the required insurance be provided under a claims-made
form, SFRGS shall maintain such coverage continuously throughout the term hereof and, without
lapse, for a period of three (3) years beyond the expiration or termination of this Lease, to the
effect that, should occurrences during the Term give rise to claims made after expiration or
termination of this Lease, such claims shall be covered by such claims-made policies.

(b) Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims investigation or
legal defense costs be included in such general annual aggregate limit, such general aggregate
limit shall double the occurrence or claims limits specified above.

(c) All liability insurance policies shall be endorsed to provide the following:
Name SFBGS as the insured and the City and County of San Francisco, its officers,

agents and employees, as additional insureds, as their respective interests may appear
hereunder. '
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That such policies are primary insurance to any other insurance available to the additional
insureds, with respect to any claims arising out of this Lease, and that insurance applies
separately to each insured against whom claim is made or suit is brought. Such policies
shall also provide for severability of interests and that an act or omission of one of the
named insureds which would void or otherwise reduce coverage shall not reduce or void
the coverage as to any insured, and shall afford coverage for all claims based on acts, '
omissions, injury or damage which occurred or arose (or the onset of which occurred or
arose) in whole or in part during the policy period.

All policies shall be endorsed to provide thirty (30) days’ advance writien notice to City
of cancellation, non-renewal or reduction in coverage, mailed to the address(es) for City
set forth in the Basic Lease Information.

(d) Each insurance policy required hereunder shall be issued by an insurance
company licensed in the State of California and with a general policyholders’ rating of “A-"or
better and a financial size ranking of “Class VIII” or higher in the most recent edition of Best’s
Insurance Guide.

20.3. Proof of Insurance. SFBGS shall deliver to City certificates of insurance in
form and with insurers satisfactory to City, evidencing the coverages required hereunder, on or
before the Commencement Date, together with complete copies of the policies promptly upon
City’s request, and SFBGS shall provide City with certificates or policies thereafter at least thirty
(30) days before the expiration dates of expiring policies. In the event SFBGS shall fail to
procure such insurance, or to deliver such policies or certificates, City may, at its option, procure
the same for the account of SFBGS, and the cost thereof shall be paid to City within five (5) days
after delivery to SFBGS of bills therefor.

20.4. Review of Insurance Requirements. SFBGS and City shall petiodically review
the limits and types of insurance carried pursuant to this Section. If the general commercial
practice in the City and County of San Francisco is to carry liability insurance in an amount or
coverage materially greater than the amount or coverage then being carried by SFBGS with
respect to risks comparable to those associated with the Premises and the Nursery Shared Use
Areas, then, at City’s option, SFBGS shail increase at its sole cost the amounts or coverages
carried by SFBGS to conform to such general commercial practice.

20,5, No Limitation on Indemnities. SFBGS’s compliance with the provisions of this
Section shall in no way relieve or decrease SFBGS’s indemnification obligations under
Sections 19.2 and 24.2 hereof, or any of SFBGS’s other obligations or liabilities under this Lease.

20.6. Lapse of Insurance. Notwithstanding anything to the contrary in this Lease,
City may elect, in City’s sole and absolute discretion, fo terminate this Lcase upon the lapse of
any required insurance coverage by written notice to SFBGS.

20.7. SFBGS’s Personal Property and Alterations and Improvements. SFBGS
shall be responsible, at its expense, for separately insuring SFBGS’s Personal Property,
Alterations, and Improvements made by or on behalf of SFBGS.

20.8. City’s Self Insurance. SFBGS acknowledges that City self-insures against
casualty, property damage and public lability risks and agrees City shall not be required to carry
any third party insurance with respect to the Premises, the Nursery Shared Use Areas or otherwise.

20.9. Waiver of Subrogation. Notwithstanding anything to the contrary contained
herein, to the extent permitted by their respective policies of insurance, City and SFBGS each
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hereby waive any right of recovery against the other party and against any other party
maintaining a policy of insurance covering the Premises and the Nursery Shared Use Areas or
other City property and their contents, or any portion thereof, for any loss or damage sustained by
such other party with respect to the Premises, the Nursery Shared Use Areas, other City property
or any portion thereof or the contents of the same or any operation therein, whether or not such

“loss is caused by the fault or negligence of such other party. If any policy of insurance relating to
the Premises, the Nursery Shared Use Areas or other City property carried by SFBGS does not
permit the foregoing waiver or if the coverage under any such policy would be invalidated due to
such waiver, SFBGS shall obtain, if possible, from the insurer under such policy a waiver of all
rights of subrogation the insurer might have against City or any other party maintaining a policy
of insurance covering the same loss, in connection with any claim, loss or damage covered by
such policy.

21. ACCESS BY CITY
21.1.  Access to Premises by City.

{a) General Access. City reserves for itself and its designated Agents, the
right to enter the Premises and any portion thereof at all reasonable times upon not less than
forty-eight (48) hours oral or written notice to SFBGS (except in the event of an emergency) for
any of the following purposes:

To determine whether the Premises are in good condition and to inspect the Premises
(inclyding, without limitation, soil borings or other Hazardous Material Investigations);

To determine whether SFBGS is in compliance with its obligations hereunder and to cure
or attempt to cure any such default in accordance with the provisions of Section 18.3
hereof;,

To serve, post or keep posted any notices required or allowed under any of the provisions
of this Lease;

To do any maintenance or repairs to the Premises that City has the right or the obligation,
if any, to perform hereunder; and

To show it to any prospective purchasers, brokers, encumbrancers or public officials, or,
during the last year of the Term of this Lease, exhibiting the Premises to prospective
tenants or other occupants, and to post any “for sale” or “for lease” or “coming soon”
signs in connection therewith,

(b) Emergency Access. In the event of any emergency, as determined by
City, City may, at its sole option and without notice, enter the Premises and alter or remove
SFBGS’s Personal Property on or about the Premises. City shall have the right to use any and all
means City considers appropriate to gain access to any portion of the Premises in an emergency.
In such case, City shall not be responsible for any damage or injury to any such property, nor for
the replacement of any such property and any such emergency entry shall not be deemed to be a
forcible or unlawful entry onto or a detainer of, the Premises, or an eviction, actual or
constructive, of SFBGS from the Premises or any portion thereof.

{c) No Liability. City shall not be liable in any manner, and SFBGS hereby
waives any claims, for any inconvenience, disturbance, foss of business, nuisance or other
damage arising out of City’s entry onto the Premises, except damage resulting directly and
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exclusively from the gross negligence or willful misconduct of City or its Agents and not
coniributed to by the acts, omissions or negligence of SFBGS, ifs Agents or Invitees.

(D) No Abatement. SFBGS shall not be entitled to any abatement in Rent if
City exercises any rights reserved in this Section.

(e) Minimize Disruption. City shall use its reasonable good faith efforts to
conduct any activities on the Premises allowed under this Section in a manner that, to the extent
practicable, will minimize any disruption to SFBGS’s use hereunder.

21,2, Department Facilities and Utility Installations. Without limiting Section 21.1
above, City shall have the right at all times, to enfer upon the Premises upon forty eight (48)
hours advance written or oral notice (except in cases of emergency as determined by City), to use,
install, construct, repair, maintain, operate, replace, inspect, and remove the Department Facilities,
if'any, or any public park or utility facilities, City shall bear the expense of any such activities,
unless the need is occasioned by the acts, omissions or negligence of SFBGS, its Agents or
Invitees. City shall not be responsible for any temporary loss or disruption of SFBGS’s use of the
Premises occasioned by any such facility installations or other activities.

21,3, Roadways. City and its Agents shall have the right to enter upon and pass
through and across the Premises on any existing or future roadways and as City desires.

21.4. Rights of Public. SFBGS shall keep the Premises open to the public at all times
consistent with the uses permitted hereunder, subject to the Rules and Regulations or as otherwise
provided in this Lease or approved by the General Manager in writing. Notwithstanding the
foregoing, SFBGS may exclude from public access SFBGS’s office space and certain
horticultural or academic, employee working areas. '

22. ESTOPPEL CERTIFICATES

Either Party hereto shall, from time to time during the Term upon not less than twenty
(20) days’ prior written notice from the other Party, execute, acknowledge and deliver to the other
Party, or such persons or entities designated by such other Party, a statement in writing certifying:
(a) the Cominencement Date and Expiration Date of this Lease, (b) that this Lease is unmodified
and in full force and effect (or, if there have been modifications, that the Lease is in full force and
effect as modified and stating the modifications), (c) that there are no defaults under this Lease
(or if so, specifying the same), (d) the dates, if any, to which the Rent has been paid, and (e) any
other information that may be reasonably required by any such persons or entities. Any such
certificate delivered pursuant to the provisions hercof may be relied upon by the other Party or
any prospective purchaser or Encumbrancer of its estate. - The General Manager shall be
authorized to execute, acknowledge and deliver any such certificates of the City.

23. SURRENDER

23.1, Surrender of the Premises and Nursery Shared Use Areas. Upon the
Expiration Date or any earlier termination of this Lease pursuant hereto, SFBGS shall surrender
to City the Premises and, if such expiration or termination occurs after the Nursery Premises
Commencement Date, the Nursery Shared Use Areas, in good condition, order and repair (except
any damages, excluding normal wear and tear, caused by any act or omission of City or its
Agents), free from debris and hazards created by SFBGS or its Agents or Invitees, and free and
clear of all liens, easements and other Encumbrances created or suffered by, through or under
SFBGS. On or before the Expiration Date or any earlier termination hereof, or later upon City’s
request, SFBGS shall, at its sole cost, remove any and all of SFBGS’s Personal Property from the
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Premises and, if applicable, the Nursery Shared Use Areas, and demolish and remove any and all
Improvements and Alterations from the Premises and, if applicable, the Nursery Shared Use
Areas, requested by City to be removed (except for any Improvements or Alterations that City
agrees ate to remain part of the Premises or and, if applicable, the Nursery Shared Use Areas
pursnant to the provisions of Section 9.2 above). In addition, SFBGS shall, at its sole expense,
repair any damage to the Premises and the Nursery Shared Use Areas resulting from the removal
of any such items and restore the Premises and the Nursery Shared Use Areas to their condition
immediately prior to the presence of any Improvements or Alterations. In connection therewith,
SFBGS shall obtain any and all necessary permits and approvals, including, without limitation,
any environmental permits, and execute any manifests or other documents necessary to complete
the demolition, removal or restoration work required hereunder. SFBGS’s obligations under this
Section shall survive the Expiration Date or other termination of this Lease. Any items of
SFBGS’s Personal Property remaining on or about the Premises or the Nursery Shared Use Arcas
after the Expiration Date of this Lease may, at City’s option, be deemed abandoned and in such
case City may dispose of such property in accordance with Section 1980 ef seg. of the California
Civil Code or in any other manner allowed by Law. If SFBGS fails to surrender the Premises and
the Nursery Shared Use Areas to City on the Expiration Date or earlier termination of the Term as
required by this Section, SFBGS shall Indemnify City against all Losses resulting therefrom,
including, without limitation, Losses made by a succeeding lessee resulting from SFBGS’s failure
to surrender the Premises and the Nursery Shared Use Areas.

23.2. Automatic Reversion. Upon the Expiration Date or earlier termination of this
Lease, the Premises and the Nursery Shared Use Areas shall antomatically, and without further
act or conveyance on the part of SFBGS or City, become the property of City, free and clear of all
liens and Encumbrances and without payment therefor by City and shall be surrendered to City
upon such date. Upon or at any time after the date of termination of this Lease, if requested by
City, SFBGS shall promptly deliver to City, without charge, a quitclaim deed to the Premises and
the Nursery Shared Use Areas suitable for recordation and any other instrument reasonably
requested by City to evidence or otherwise effect the termination of SFBGS’s leasehold estate
hereunder and to effect such transfer or vesting of title to the Premises and the Nursery Shared
Use Areas or any permitted Improvements or Alterations that City agrees are to remain part of the
Premises pursuant to the provisions of Section 9.2 above,

24, HAZARDOUS MATERIALS

24.1. No Hazardous Materials, SFBGS covenants and agrees that neither SFBGS nor
any of its Agents or Invitees shall cause or permit any Hazardous Material to be brought upon,
kept, used, stored, generated or disposed of in, on or about the Premises, the Nursery Shared Use
Areas or any Improvements or transported to or from the Premises, the Nursery Shared Use Areas
or any Improvements; provided that SFBGS may store and use such substances in the Premises in
such limited amounis as are customarily used for general office purposes (such as copy toner and
supplies) so long as such storage and usage permitted hereunder shall be at all times in full
compliance with applicable Environmental Laws. SFBGS shall immediately notify City if and
when SFBGS learns or has reason to believe there has been any Release of Hazardous Material in,
on or about the Premises, the Nursery Shared Use Areas or any Improvements. City may from
time to time request SFBGS to provide adequate information for City to determine that any
Hazardous Material permitted hereunder is being handled in compliance with all applicable
Environmental Laws, and SFBGS shall promptly provide all such information. Without limiting
Article 21 hereof, City and its Agents shall have the right to inspect the Premises for Hazardous
Material and compliance with the provisions hereof at all reasonable times upon reasonable
advance oral or written notice to SFBGS (except in the event of an emergency).
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24,2,  SFBGS’s Environmental Indemnity, If SFBGS breaches any of its obligations
contained in Section 24.1 above (other than the obligation to provide notice when SFBGS learns
or has reason to believe there has been a Release of Hazardous Materials in the Nursery Shared
Use Areas resulting from any act or omission or negligence of City or any of its Agents or
Invitees), or, if any act or omission or negligence of SFBGS or any of its Agents or Invitees
results in any Release of Hazardous Material in, on, under or about the Premises or the Nursery
Shared Use Areas (including any Improvements thereon) or any other City property, without
limiting SFBGS’s general Indemnity contained in Section 19.2 above, SFBGS, on behalf of itself
and its successors and assigns, shall Indemnify City and the Indemnified Parties, and each of
them, from and against all Hazardous Materials Claims arising during or after the Term of this
Lease and relating to such Release. The foregoing Indemnity includes, without limitation, all
costs associated with the Investigation and Remediation of Hazardous Material and with the
restoration of the Premises, the Nursery Shared Use Areas or any other City property to its prior
condition including, without limitation, fines and penalties imposed by regulatory agencies,
natural resource damages and losses, and revegetation of the Premises, the Nursery Shared Use
Areas or other City property. Without limiting the foregoing, if SFBGS or any of SFBGS’s
Agents or Invitees, causes or permits the Release of any Hazardous Materials in, on, under or
about the Premises or the Nursery Shared Use Areas or causes the Release of any Hazardous
Materials in, on, under or about any other City property, SFBGS shall, immediately, at no
expense to City, take any and all appropriate actions to refurn the Premises or the Nursery Shared
Use Areas or other City property affected thereby to the condition existing prior to such Release
and otherwise Investigate and Remediate the Release in accordance with all Environmental Laws.
SFBGS shall provide City with written notice of and afford City a full opportunity to participate
in any discussions with governmental regulatory agencies regatding any settlement agreement,
cleanup or abatement agreement, consent decree, permit, approvals, or other compromise or
proceeding involving Hazardous Material.

25. SECURITY DEPOSIT

SFBGS shall not be obligated to pay any security deposit in connection with entry into
this Lease.

26. HOLDING OVER

Any holding over after the expiration of the Term with the express consent of City shall
be construed to automatically extend the Term of this Lease on a month-to-month basis on the
terms and conditions herein specified so far as applicable (except for those pertaining to the
Term). Any holding over without City’s consent shall constitute a default by SFBGS and entitle
City to exercise any or all of its remedies as provided herein, notwithstanding that City may elect
to accept one or more payments of Rent, and whether or not such amounts are at the holdover rate
specified below or the rate in effect at the end of the Term of this Lease. Any holding over after
the expiration of the Term after written notice from City that City does not consent to such
holding over shall be at a monthly rental rate equal to the then fair market rental rate for the
Premises, as determined by the Department, and as offset by the value of services provided by
SFBGS, as determined by the Department; provided, however, if City agrees in writing that a
lower monthly rent shall apply during such period, then the monthly rent specified in such written
notice or agreement shall instead apply.

27. GENERAL PROVISIONS

27.1. Notices, Except as otherwise expressly provided in this Lease, any notice given
hereunder shall be effective only if in writing and given by delivering the notice in person, or by
sending it first-class mail or certified mail with a return receipt requested or reliable commercial

Page 53
BOTANICAL GARDEN 2013




overnight courier, return receipt requested, with postage prepaid, to: (a) SFBGS (i) at SFBGS’s
address set forth in the Basic Lease Information, if sent prior to SFBGS’s taking possession of the
Premises, or (ii) at the Premises if sent on or subsequent to SFBGS’s taking possession of the
Premises, or (iii) at any place where SFBGS or any Agent of SFBGS may be found if sent
subsequent to SFBGS’s vacating, abandoning or surrendering the Premises; or (b) City at City’s
address set forth in the Basic Lease Information; or (¢) to such other address as either City or
SFBGS may designate as its new address for such purpose by notice given to the other in
accordance with the provisions of this Section at least ten (10) days prior to the effective date of
such change. Any notice hereunder shall be deemed to have been given two (2) days after the
date when it is mailed if sent by first-class or certified mail, one day atter the date it is made if
sent by commercial overnight courier, or upon the date personal delivery is made, and any refusal
by either Party to accept the attempted delivery of any notice, if such attempted delivery is in
compliance with this Section 27.1 and applicable Laws, shall be deemed receipt of such notice.
For convenience of the Parties, copies of notices may also be given by telefacsimile to the
telefacsimile number set forth in the Basic Lease Information ot such other number as may be
provided from time to time; however, neither party may give official or binding notice by
telefacsimile. The effective time of a notice shall not be affected by the receipt, prior to receipt of
the original, of a telefacsimile copy of the notice.

27.2. No Implied Waiver. No failure by City to insist upon the strict performance of
any obligation of SFBGS under this Lease or to exercise any right, power or remedy arising out
of a breach thereof, irrespective of the length of time for which such failure continues, no
acceptance of full or partial Base Rent or Additional Charges during the continuance of any such
breach, or possession of the Premises prior to the expiration of the Term by any Agent of City,
shall constitute a waiver of such breach or of City’s right to demand strict compliance with such
term, covenant or condition or operate as a surrender of this Lease. No express written waiver of
any default or the performance of any provision hereof shall affect any other default or
performance, or cover any other period of time, other than the default, performance or period of
time specified in such express waiver. One or more written waivers of a default or the
performance of any provision hereof shall not be deemed to be a waiver of a subsequent default
or performance. The consent of City given in any instance under the terms of this Lease shall not
relieve SFBGS of any obligation to secure the consent of City in any other or future instance
under the terms of this Lease.

27.3. Amendments. Neither this Lease nor any term or provisions hereof may be
changed, waived, discharged or terminated, except by a written instrument signed by the Parties
hereto. Whenever this Lease requires or permits the giving by City of its consent or approval, the
General Manager of the Department shall be authorized to provide such approval, except as
otherwise provided by this Lease or by applicable law, including the Charter. Any amendments
or modifications to this Lease, including, without limitation, amendments to or modifications to
the exhibits to this Lease, shall be subject to the mutual written agreement of City and SFBGS,
and City’s agreement may be made upon the sole approval of the General Manager of the
Department provided such amendment or modification does not (i) decrease the amount of rental
income payable by SFBGS to City, (ii) materially increase City’s liabilities or financial
obligations under this Lease, (iii) materially increase the size of the Premises or the Nursery
Shared Use Areas, (iv) change the Term of this Lease, or (v) materially change the permitted uses
of the Premises or the Nursery Shared Use Areas. Any proposed amendment which falls into the
above specified categories shall require the approval of the Commission, and, if required under
the City’s Charter or Administrative Code, the Mayor, and the Board of Supervisors.

27.4. Status; Authority. SFBGS represents and warrants as follows, as of the date
hereof and as of the Commencement Date. SFBGS is a nonprofit corporation duly organized and
validly existing under the Laws of the State of California. SFBGS has all requisite power and
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authority to own its property and conduct its business as presently conducted. SFBGS has made
all filings and is in good standing in the State of California. SFBGS has all requisite power and
authority to execute and deliver this Lease and the agreements contemplated by this Lease and to
carry out and perform all of the terms and covenants of this Lease and the agreements
contemplated by this Lease. The execution and delivery of this Lease and the agreements
contemplated hereby by SFBGS have been duly and validly authorized by all necessary action.
This Lease will be a legal, valid and binding obligation of SFBGS, enforceable against SFBGS in
accordance with its terms.

27.5. Joint and Several Obligations. The word “Lessee” as used herein shall include
the plural as well as the singular. If there is more than one Lessee, the obligations and liabilities
under this Lease imposed on the Lessees shall be joint and several.

27.6. Interpretation of Lease. The captions preceding the articles and sections of this
Lease and in the table of contents have been inserted for convenience of reference only and such
captions shall in no way define or limit the scope or intent of any provision of this Lease. This
Lease has been negotiated at arm’s length and between persons sophisticated and knowledgeable
in the matters dealt with herein and shall be interpreted to achieve the intents and purposes of the
Parties, without any presumption against the party responsible for drafting any part of this Lease,
Provisions in this Lease relating to number of days shall be calendar days, unless otherwise
specified, provided that if the last day of any period to give notice, reply to a notice or to
undertake any other action occurs on a Saturday, Sunday or a bank or City holiday, then the last
day for undertaking the action or giving or replying to the notice shall be the next succeeding
business day. Use of the word “including” or similar words shall not be construed to limit any
general term, statement or other matter in this Lease, whether or not language of non-limitation,
such as “without limitation” or similar words, are used. Unless otherwise provided herein,
whenever the consent of City is required to be obtained by SFBGS hereunder, City may give or
withhold such consent in its sole and absolute discretion. All such consents may be made by the
General Manager acting alone, unless stated to the contrary herein.

27.7. Successors and Assigns, Subject to the provisions of Article 17 hereof relating
to Assignment and Subletting, the terms, covenants and conditions contained in this Lease shall
bind and inure to the benefit of City and SFBGS and, except as otherwise provided herein, their
personal representatives and successors and assigns; provided, however, that upon any sale,
assignment or transfer by City (or by any subsequent fandlord) of its interest in the Premises and
the Nursery Shared Use Areas as owner or lessee, including any transfer by operation of Law,
City (or any subsequent landlord) shall be relieved from all subsequent obligations and liabilities
arising under this Lease subsequent to such sale, assignment or transfer.

27.8. Brokers. Neither party has had any contact or dealings regarding the Jeasing of
the Premises, licensing of the Nursety Shared Use Areas, or any communication in connection
therewith, through any licensed real estate broker or other person who could claim aright to a
commission or finder’s fee in connection with the lease contemplated herein except as identified
in the Basic Lease Information, whose commission, if any is due, shall be paid pursuant to a
separate written agreement between such broker and the party through which such broker
contracted. In the event that any other broker or finder perfects a claim for a commission or
finder’s fee based upon any such contact, dealings or communication, the party through whom the
broker or finder makes a claim shall be responsible for such commission ot fee and shall
Indemnify the other party from any and all Losses incurred by the indemnified party in defending
against the same. The provisions of this Section shall survive any termination of this Lease.

27.9. Severability. If any provision of this Lease or the application thereof to any
person, entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of
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this Lease, or the application of such provision to persons, entities or circumstances other than
those as to which it is invalid or unenforceable, shall not be affected thereby, and each other
provision of this Lease shall be valid and be enforceable to the fullest extent permitted by Law.

27.10. Governing Law, This Lease shall be subject to, and construed and enforced in
accordance with, the Laws of the State of California and the City’s Charter and Administrative
Code.

27.11. Entire Agreement. This instrument (including the exhibits hereto, which are
made a part of this Lease) contains the entire agreement between the Parties and supersedes all
prior written or oral negotiations, discussions, understandings and agreements with respect to the
subject matter herein. The Parties further intend that this Lease shall constitute the complete and
exclusive statement of its terms and that no extrinsic evidence whatsoever (including prior drafts
of this Lease and any changes therefrom) may be introduced in any judicial, administrative or
other legal proceeding involving this Lease. SFBGS hereby acknowledges that neither City nor
City’s Agents have made any representations or warranties with respect to the Premises, the
Nursery Shared Use Areas or this Lease except as expressly set forth herein, and no rights,
easements or licenses are or shall be acquired by SFBGS by implication or otherwise unless
expressly set forth herein.

27.12. Attorneys’ Fees. In the event that either City or SFBGS fails to perform any of
its obligations under this Lease or in the event a dispute arises concerning the meaning or
interpretation of any provision of this Lease, the defaulting party or the party not prevailing in
such dispute, as the case may be, shall pay any and all costs and expenses incurred by the other
party in enforcing or establishing its rights hereunder (whether or not such action is prosecuted to
judgment), including, without limitation, court costs and reasonable attorneys’ fees. For purposes
of this Lease, reasonable fees of attorneys of City’s Office of the City Attorney shall be based on
the fees regularly charged by private attorneys with the equivalent number of years of experience
in the subject matter area of the law for which the City Attorney’s services were rendered who
practice in the City of San Francisco in law firms with approximately the same number of
attorneys as employed by the Office of the City Attorney,

27.13. Time of Essence. Time is of the essence with respect to all provisions of this
Lease in which a definite time for performance is specified.

27.14. Cumulative Remedies. All rights and remedies of either party hereto set forth in
this Lease shall be cumulative, except as may otherwise be provided herein.

27.15. Survival of Indemnities. Termination of this Lease shall not affect the right of
either party to enforce any and all indemnities, waivers and representations and warranties given
or made to the other party under this Lease, nor shall it affect any provision of this Lease that
expressly states it shall survive termination hereof. SFBGS specifically acknowledges and agrees
that, with respect to each of the indemnities contained in this Lease, SFBGS has an immediate
and independent obligation to defend City and the other Indemnified Parties from any claim
which actually or potentially falls within the indemnity provision even if such allegation is or
may be groundless, fraudulent or false, which obligation arises at the time such claim is tendered
to SFBGS by City and continues at all times thereafter.

27.16. Relationship of Parties. City is not, and none of the provisions in this Lease
shall be deemed to render City, a partner in SFBGS’s business, or joint venturer or member in
any joint enterprise with SFBGS. Neither party shall act as the agent of the other party in any
respect hereunder, and neither party shall have any authority to commit or bind the other party
without such party’s consent as provided herein. This Lease is not intended nor shall it be
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construed to create any third party beneficiary rights in any third party, unless otherwise
expressly provided. The granting of this Lease by City does not constitute authorization or
approval by City of any activity conducted by SFBGS on, in or relating to the Premises or the
Nursery Shared Use Areas.

27.17. Trausfer by City. If City sells or otherwise transfers the Premises and the
Nursery Shared Use Areas, City shall be released from its obligations hereunder arising on or
after the date of such sale or transfer and SFBGS shall look solely to the successor-in-interest to
City. Upon a sale of the Premises and the Nursery Shared Use Areas by City, SFBGS shall attorn
to the purchaser or transferee, such atfornment to be effective and self-operative without the
execution of any further instruments on the part of the parties to this Lease. This Lease shall not
be deemed to constitute any commitment by City, or create any priority or right in favor of
SFBGS, with regard to any future sale or other disposition of the Premises or the Nursery Shared
Use Areas, or any portion thereof.

27.18. Recording. SFBGS agrees that it shall not record this Lease in the Official
Records.

27.19. Non-Liability of City Officials, Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other Agent of City shall be
personally liable to SFBGS, its successors and assigns, in the event of any default or breach by
City or for any amount which may become due to SFBGS, its successors and assigns, or for any
obligation of City under this Lease or atherwise.

27.26. Wages and Working Conditions, With respect to the construction of any
Improvements or Alterations, any employee performing services for SFBGS shall be paid not less
than the highest prevailing rate of wages, shall be subject to the same hours and working
conditions, and shall receive the same benefits as in each case are provided for similar work
performed in the City and County of San Francisco. SFBGS shall require any contractor to
provide, and shall deliver to City every calendar month during any construction period, certified
payroll reports with respect to all persons performing labor in the construction of any
Improvements or Alterations on the Premises or, after the Nursery Premises Commencement
Date, the Nursery Shared Use Areas.

27.21. Prevailing Wages for Theatrical Workers. Pursuant to San Francisco
Administrative Code Section 21.25-3, unfess excepted, Contracts, Leases, Franchises, Permits,
and Agreements awarded, let, issued or granted by the City and County of San Francisco for the
use of property owned by the City and County of San Francisco shall require any Employee
engaged in theatrical or technical services related to the presentation of a Show to be paid not less
than the Prevailing Rate of Wages. Employees engaged in theatrical and technical services
include, without limitation, those engaged in rigging, sound, projection, theatrical lighting, videos,
computers, draping, carpentry, special effects, and motion picture services. Capitalized terms in
this Section that are not defined in this Lease shall have the meanings provided in Administrative
Code Section 21.25-3. SFBGS agrees to comply with and be fully bound by, and to require its
Subcontractors to comply with and be fully bound by, the provisions of Administrative Code
Section 21,25-3, including, without limitation, the payment of any penalties for noncompliance
and other remedies available to the City. The provisions of Administrative Code Section 21.25-3
are hereby incorporated by reference and made a part of this Lease. SFBGS shall cooperate fully
with the Labor Standards Enforcement Officer and any other City official or employee, or any of
their respective agents, in the administration and enforcement of the requirements of
Administrative Code Section 21.25-3, including, without limitation, any investigation of
noncompliance by SFBGS or its Subcontractors. SFBGS agrees that the City may inspect and/or
audit any workplace or job site involved in or related to the performance of this Lease, including,
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without limitation, interviewing SFBGS’s and any Subcontractor’s employees and having
immediate access to employee time sheets, payroll records, and paychecks for inspection.

SFBGS may obtain a copy of the current Prevailing Rate of Wages from City by contacting its
Office of Labor Standards Enforcement. SFBGS acknowledges that the City’s Board of
Supervisors may amend such Prevailing Rate of Wages and agrees that SFBGS and any
Subcontractors shall be bound by and shall fully comply with any such amendments by the Board
of Supervisors.

27,22, Intellectual Property; Music Broadcasting Rights. SFBGS shall be solely
responsible for obtaining any necessary clearances or permissions for the use of intellectual
propetty on the Premises or the Nursery Shared Use Areas, including, but not limited to musical
ot other performance rights. (Note to SFBGS: To obtain the appropriate music performance
license, you may contact the BMI Licensing Executive toll free at 1-877-264-2137 Monday —
Friday, 9-5 p.m. (Central Time) and the American Society of Composers, Authors and Publishers
(“ASCAP”) at 1-800-505-4052 Monday — Friday, 9-5 p.m. (Eastern Time).)

27.23. Supervision of Minors.

(a) Records Request. If any person applies for employment or for a
volunteer position with SFBGS, or any sublessee or subcontractor, in which such applicant would
have supetvisory or disciplinary power over a minor or any person under such applicant’s care,
then SFBGS, and any sublessee or subcontractors providing services at the Premises or, after the
Nursery Premises Commencement Date, the Nursery Shared Use Areas, shall request from the
California Department of Justice records of all convictions or any arrest pending adjudication of
such applicant involving the offenses listed in Welfare and Institution Code Section 15660(a), in
accordance with the procedures established in California Penal Code Section 11105.3.

(b) Restriction on Hires for Recreational Sites. If SFBGS, or any
sublessee or subcontractor, is providing services under this Lease at a City park, playground,
recreational center or beach (separately and collectively, “Recreational Site™), SFBGS shall not
hire, and shall prevent its subcontractors from hiring, any person for employment or a volunteer
position o provide supervisory or disciplinary power over a minor or any person under his or her
care if that person has been convicted of any offense listed in Welfare and Institution Code
Section 15660(a).

{c) Notice Required for Sites Other Than Recreational Sites. If SFBGS,
or any of its sublessees or subcontractors, hires an employee or volunteer to provide services to
minors at any location other than a Recreational Site, and that employee or volunteer has been
convicted of an offense specified in Penal Code Section 11105.3(c), then SFBGS shall comply,
and cause its sublessees and subcontractors to comply, with Penal Code Section 11105.3(c) and
provide written notice to the parents or guardians of any minor who will be supervised or
disciplined by the employee or volunteer not less than ten (10) days prior to the day the employee
or volunteer begins his or her duties or tasks. SFBGS shall provide, or cause its sublessees or
subcontractors to provide, City with a copy of any such notice at the same time that it provides
notice to any parent or guardian, fo the exfent permitted by law.

(d) General Requirements. SFBGS shall expressly require any of its
subcontractors with supervisory or disciplinary power over a minor to comply with this Section of
the Lease as a condition of its contract with the subcontractor. SFBGS acknowledges and agrees
that failure by SFBGS or any of its subcontractors to comply with any provision of this Section of
this Lease shall constitute an Event of Default. SFBGS further acknowledges and agrees that
such Event of Default shall be grounds for the City to terminate the Lease, partially or in its
entirety, to recover from SFBGS any amounts paid under this Lease, and to withhold any future
payments to SFBGS. The remedies provided in this Section shall not limit any other remedy
available to the City hereunder, or in equity or law for an Event of Default, and each remedy may
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be exercised individually or in combination with any other available remedy. The exercise of any
remedy shall not preclude or in any way be deemed to waive any other remedy.

27.24. Employee Signature Authorization Ordinance. City has enacted an ordinance
at Chapter 23, Article VI of its Administrative Code, commencing at Section 23.50 (the
“Ordinance™), which may apply to employers of employees in hotel or restaurant projects on City
property with more than fifty (50) employees. The Parties do not intend that this Lease
constitutes a hotel or restaurant project. To the extent that a hotel or restaurant project is
requested by SFBGS and approved in writing by City, the terms of the Ordinance will be
expressly incorporated herein by reference, and, to the extent SFBGS or its successors or assigns
employ mote than fifty (50) employees in the Premises in connection with such request and
approval, SFBGS hereby agrees as a material condition of this Lease to enter into and abide by a
Card Check Agreement with a Labor Organization or Organizations seeking to represent
SFBGS’s restaurant or hotel employees, if and as required by the Ordinance, and to otherwise
fully comply with the requirements of the Ordinance.

27.25. Non-Discrimination in City Contracts and Benefits Ordinance,

(a) Covenant Not to Discriminate. In the performance of this Lease,
SFBGS covenants and agrees not to discriminate on the basis of the fact or perception of a
person’s race, color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender
identity, domestic partner status, marital status, height, weight, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status) against any employee of, any City
employee working with, or applicant for employment with SFBGS, in any of SFBGS’s operations
within the United States, or against any person seeking accommodations, advantages, facilities,
privileges, services, or membership in all business, social, or other establishments or
organizations operated by SFBGS.

(b) Subleases and Qther Subcontracts. SFBGS shall include in all
Subleases and other subcontracts for the performance of SFBGS’s obligations under this Lease by
third parties on SFBGS’s behalf a non-discrimination clause applicable to such Sublessee or other
subcontractor in substantially the form of subsection (a) above. In addition, SFBGS shall
incorporate by reference in all subleases and other subcontracts the provisions of Sections
12B.2(a), 12B.2(c)~(k), and 12C.3 of the San Francisco Administrative Code and shall require all
sublessees and other subcontractors to comply with such provisions. SFBGS’s failure to comply
with the obligations in this subsection shall constitute a material breach of this Lease.

() Non-Discrimination in Benefits. SFBGS does not as of the date of this
Lease and will not during the Term, in any of its operations in San Francisco or where the work is
being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefits, membership or membership
discounts, moving expenses, pension and retirement benefits or travel benefits, as well as any
benefits other than the benefits specified above, between employees with domestic partners and
employees with spouses, and/or between the domestic partners and spouses of such employees,
where the domestic partnership has been registered with a governmental entity pursuant to state
or local law authorizing such registration, subject to the conditions set forth in Section 12B.2(b)
of the San Francisco Administrative Code.

(d) Condition to Lease. As a condition to this Lease, SFBGS shall execute
the “Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-
12B-101) with supporting documentation and secure the approval of the form by the San
Francisco Human Rights Commission. '
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(e) Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to non-
discrimination by parties contracting for the lease of City property are incorporated in this Section
by reference and made a part of this Lease as though fully set forth herein. SFBGS shall comply
fully with and be bound by all of the provisions that apply to this Lease under such Chapters of
the Administrative Code, including but not limited to the remedies provided in such Chapters.
Without limiting the foregoing, SFBGS understands that pursuant to Section 12B.2(h) of the San
Francisco Administrative Code, a penalty of $50 for each person for each calendar day during
which such person was discriminated against in violation of the provisions of this Lease may be
assessed against SFBGS and/or deducted from any payments due SFBGS.

27.26. No Relocation Assistance; Waiver of Claims. SFBGS acknowledges that it
will not be a displaced person at the time this Lease is terminated or expires by its own terms, and
SFBGS fully RELEASES, WAIVES AND DISCHARGES forever any and all claims, demands,
rights, and causes of action (including, without limitation, consequential and incidental damages) .
against, and covenants not to sue, City, its departments, commissions, officers, directors and
employees, and all persons acting by, through or under each of them, under any Laws, including,
without limitation, any and all claims for relocation benefits or assistance from City under federal
and state relocation assistance laws (including, but not timited to, California Government Code
Section 7260 ef seq.), except as otherwise specifically provided in this Lease with respect to a
Taking,

27.27. MacBride Principles - Northern Ireland. The City and County of San
Francisco urges companies doing business in Northern Ireland to move toward resolving
employment inequities and encourages them to abide by the MacBride Principles as expressed in
San Francisco Administrative Code Section 12F.1, ef seq. The City and County of San Francisco
also urges San Francisco companies to do business with corporations that abide by the MacBride
Principles. SFBGS acknowledges that it has read and understands the above statement of the City
and County of San Francisco concerning doing business in Northern Ireland.

_ 27.28. Conflicts of Interest. Through its execution of this Lease, SFBGS
acknowledges that it is familiar with the provisions of Section 15.103 of the San Francisco
Charter, Article III, Chapter 2 of City’s Campaign and Governmental Conduct Code, and Section
87100 ef seq. and Section 1090 ef seq. of the Government Code of the State of California, and
certifies that it does not know of any facts which would constitute a violation of such provisions,
and agrees that if SFBGS becomes aware of any such fact during the term of this Lease SFBGS
shall immediately notify City.

27.29. Tropical Hardwood and Virgin Redwood Ban. SFBGS shall not permit the
use of any tropical hardwood, tropical hardwood wood product, virgin redwood, or virgin
redwood wood product in or on the Premises or the Nursery Shared Use Areas or otherwise in the
performance of this Lease. The City and County of San Francisco urges companies not to import,
purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood product,
virgin redwood, or virgin redwood wood product. In the event SFBGS fails to comply in good
faith with any of the provisions of Section 121 of the San Francisco Administrative Code, SFBGS
shall be liable for liquidated damages for each violation in any amount equal to SFBGS’s net
profit on the contract, or five percent (5%) of the total amount of the contract dollars, whichever
is greatest. SFBGS acknowledges and agrees that the liquidated damages assessed shall be
payable to the City and County of San Francisco upon demand and may be set off against any
monies due to SFBGS from any contract with the City and County of San Francisco.

27.30. Tobacco Product Advertising Prohibition. SFBGS acknowledges and agrees
that no advertising of cigarettes or tobacco products is allowed on any real property owned by or
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under the control of the City, including the property which is the subject of this Lease. This
prohibition includes the placement of the name of a company producing, selling, or distributing
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion
of any event or product. This prohibition does not apply to any advertisement sponsored by a
state, local or nonprofit entity designed to communicate the health hazards of cigarettes and
tobacco products or to encourage people not to smoke or to stop smoking.

27.31. First Source Hiring Ordinance. The provisions of San Francisco
Administrative Code Chapter 83, the First Source Hiring Program, are incorporated in this
Section by reference, and are made a material part of this Lease as though fully set forth herein.
As an essential term of, and consideration for, this Lease, unless exempted by the City’s Office of
Economic and Workforce Development, SFBGS shall enter into a First Source Hiring Agreement
with the City, on or before the effective date of the Lease. SFBGS shall keep, and provide to the
City, accurate records demonstrating its compliance with the First Source Hiring Program.
Violation of the requirements of Chapter 83 is subject to an assessment of liquidated damages.
The assessment of liquidated damages and the evaluation of any defenses or mitigating factors
shall be made by the Office of Economic and Workforce Development.

27.32. Sunshine Ordinance. In accordance with Section 67.24(e) of the San Francisco
Administrative Code, contracts, contractors” bids, leases, agreements, responses to Requests for
Proposals, and all other records of communications between City and persons or firms seeking
contracts will be open to inspection immediately after a contract has been awarded. Nothing in
this provision requires the disclosure of a private person’s or organization’s net worth or other
proprietary financial data submitted for qualification for a contract, lease, agreement or other
benefit until and unless that person or organization is awarded the contract, lease, agreement or
benefit. Information provided which is covered by this Section will be made available to the
public upon request.

27.33. Counterparts. This Lease may be executed in two (2) ot more counterpatts,
each of which shall be deemed an original, but all of which taken together shall constitute one and
the same instrument.

27.34. Vending Machine/Non-alcoholic Beverage Contract. SFBGS hereby agrees to
abide by any and all provisions of any contract entered into by City for the purpose of the sales of
non-alcoholic beverages at City-owned facilities, No vending machines that advertise on the
refrigerated vending case shall be visible anywhere in the Botanical Garden.

27.35. No Light, Air or View Easement. Any diminution or shutting off of light, air or
view by any structure which may be erected on lands adjacent to the Premises shall in no way
affect this Lease or impose any liability on City as landlord under this Lease.

27.36. Parties’ Inability to Perform. If either Party is unable to perform or is delayed
in performing any of its obligations under this Lease, by reason of acts of God, accidents,
breakage, repairs, strikes, lockouts, other labor disputes, protests, riots, demonstrations, inability
to obtain utilities or materials or by any other reason beyond such Party’s reasonable control, no
such inability or delay shall constitute an eviction or breach under this Lease, or impose any
liability upon such Patty or its Agents by reason of inconvenience, annoyance, interruption, injury
or loss to or interference with the other Party’s business or, in the case of SFBGS, SFBGS’s use
and occupancy or quiet enjoyment of the Premises or use of the Nursery Shared Use Areas or any
foss or damage occasioned thereby.

27.37. Notification of Limitations on Contributions. Through its execution of this
Lease, SFBGS acknowledges that it is familiar with Section 1.126 of the San Francisco Campaign
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and Governmental Conduct Code, which prohibits any person who contracts with the City for the
selling or leasing of any land or building to or from the City whenever such transaction would
require approval by a City elective officer or the board on which that City elective officer serves,
from making any campaign contribution to (1) an individual holding a City elective office if the
contract must be approved by the individual, a board on which that individual serves, or a board
on which an appointee of that individual serves, (2) a candidate for the office held by such
individual, or (3) a committee controlled by such individual, at any time from the commencement
of negotiations for the contract until the later of either the termination of negotiations for such
contract or six months after the date the contract is approved. SFBGS acknowledges that the
foregoing restriction applies only if the contract or a combination or series of contracts approved
by the same individual or board in a fiscal year have a total anticipated or actual value of $50,000
or more. SFBGS further acknowledges that the prohibition on contributions applies to each
prospective party to the contract; each member of SFBGS’s board of directors, chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
ownership interest of more than twenty percent (20%) in SFBGS; any subcontractor listed in the
contract; and any committee that is sponsored or controlled by SFBGS. Additionally, SFBGS
acknowledges that SFBGS must inform each of the persons described in the preceding sentence
of the prohibitions contained in Section 1.126. SFBGS further agrees to provide to City the name
of the each person, entity or committee described above.

27.38. Public Transit Information. SFBGS shall establish and carry on during the
Term a program to encourage maximum use of public transportation by personnel of SFBGS
employed on the Premises or the Nursery Shared Use Areas, including, without limitation, the
distribution to such employees of written materials explaining the convenience and availability of
public transportation facilities adjacent or proximate to the Premises and encouraging use of such
facilities, all at SFBGS’s sole expense.

27.39. Drug-Free Workplace. SFBGS acknowledges that pursuant to the Federal
Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a
controlled substance is prohibited on City premises. SFBGS agrees that any violation of this
prohibition by SFBGS, its Agents or assigns shatl be deemed a material breach of this Lease.

27.40. Preservative-Treated Wood Containing Arsenic. As of July 1, 2003, SFBGS
may not purchase preservative-treated wood products containing arsenic in the performance of
this Lease unless an exemption from the requirements of Environment Code Chapter 13 is
obtained from the Department of Environment under Section 1304 of the Environment Code.

The term “preservative-treated wood containing arsenic” shall mean wood treated with a
presetvative that contains arsenic, elemental arsenic, or an arsenic copper combination, including,
but not limited to, chromated copper arsenate preservative, ammoniac copper zinc arsenate
preservative, or ammoniacal copper arsenate preservative. SFBGS may purchase preseivative-
treated wood products on the list of environmentally preferable alternatives prepared and adopted
by the Department of Environment. This provision does not preclude SFBGS from purchasing
preservative-treated wood containing arsenic for saltwater immersion. The term “saltwater
immersion” shall mean a pressure-treated wood that is used for construction purposes or facilities
that are partially or totally immersed in saltwater.

27.41. Resource Efficiency. SFBGS acknowledges that the City and County of San
Francisco has enacted San Franeisco Environment Code Sections 700 to 707 relating to resource-
efficient buildings and resource-efficient pilot projects. SFBGS hereby agrees that it shall
comply with all applicable provisions of such code sections.

27.42. Food Service Waste Reduction Requirements. SFBGS agtees to comply fully
with and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, as set
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forth in San Francisco Environment Code Chapter 16, including the remedies provided, and
implementing guidelines and rules, The provisions of Chapter 16 are incorporated herein by
reference and made a part of this Lease as though fully set forth. This provision is a material term
of this Lease. By entering into this Lease, SFBGS agrees that if it breaches this provision, City
will suffer actual damages that will be impractical or extremely difficult to determine; further,
SFBGS agrees that the sum of $100 liquidated damages for the first breach, $200 liquidated
damages for the second breach in the same year, and $500 liquidated damages for subsequent
breaches in the same year is a reasonable estimate of the damage that City will incur based on the
violation, established in tight of the circumstances existing at the time this Lease was made, Such
amount shall not be considered a penalty, but rather agreed monetary damages sustained by City
because of SFBGS’s failure to comply with this provision.

27.43. No Smoking in City Parks. SFBGS agrees to comply with Section 1009.81 of
the San Francisco Health Code, which provides: “Smoking is prohibited on any unenclosed area
of property in the City and County of San Francisco that is open to the public and under the
jurisdiction of the Recreation and Park Commission or any other City department if the property
is a park, square, garden, sport or playing field, pier, or other property used for recreational
purposes, or a farmers’ market.”

27.44. Prohibition of the Sale of Lottery Tickets. The selling of any lottery tickets on
the Premises or the Nursery Shared Use Areas is expressly prohibited.

27.45. Graffiti Removal. Graffiti is detrimental to the health, safety and welfare of the
community in that it promotes a perception in the community that the laws protecting public and
private property can be disregarded with impunity. This perception fosters a sense of disrespect of
the law that results in an increase in crime; degrades the community and leads to urban blight; is
detrimental to property values, business opportunities and the enjoyment of life; is inconsistent
with the City’s property maintenance goals and aesthetic standards; and results in additional
graffiti and in other properties becoming the target of gratfiti unless it is quickly removed from
public and private property. Graffiti results in visual pottution and is a public nuisance, Graffiti
must be abated as quickly as possible to avoid detrimental impacts on the City and County and its
residents, and to prevent the further spread of graffiti. City shall remove all graffiti from the
Premises within forty eight (48) hours of the eatlier of SFBGS’s (a) discovery and notification of
the graffiti to City or (b) receipt of notification of the graffiti from the Department of Public
Works. The term “graffiti” means any inscription, word, figure, marking or design that is affixed,
marked, etched, scratched, drawn or painted on any building, structure, fixture or other
improvement, whether permanent or temporary, including by way of example only and without
limitation, signs, banners, billboards and fencing surrounding construction sites, whether public
or private, without the consent of the owner of the property or the owner’s authorized agent, and
which is visible from the public right-of-way. “Graffiti” shall not include; (1} any sign or banner
that is authorized by, and in compliance with, the applicable requirements of the San Francisco
Public Works Code, the San Francisco Planning Code or the San Francisco Building Code; or (2)
any mural or other painting or marking on the property that is protected as a work of fine art
under the California Art Preservation Act {California Civil Code Sections 987 et seq.) orasa -
work of visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.).
Any failure of Lessee to comply with this Section of this Lease shall constitute an Event of
Default of this Lease, subject to Section 18,1 above.,

27.46. No Regularly-Scheduied Food Traucks, There shall be no regularly-scheduled
food trucks inside the Botanical Garden.
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28. QUALITY OF SERVICES AND PRODUCTS OFFERED

SFBGS hereby agrees that any food and refreshments offered for sale hereunder, if any,
shall be of good quality and that the service shall be prompt, clean, courteous, and efficient,
Department shall have the right to raise reasonable objections to the quality of the food,
beverages, and service(s) provided and SFBGS shall have the obligation to address those
objections by modifying the causes of those objections until corrected to the satisfaction of the
Department.

29. PARTICIPATION IN CITY CUSTOMER SATISFACTION PROGRAM

SFBGS hereby agrees to participate in any customer satisfaction program developed by
the City, provided that the participation requirements of the Customer Satisfaction Program shall
be reasonable.

30. SIGNS AND ADVERTISING

SFBGS hereby agrees not to erect or maintain, nor permit {o be erected or maintained,
upon any part of the Premises or the Nursery Shared Use Areas, any signs without obtaining the
Garden Director’s written consent in advance.

31. SUSTAINABLE FOODS

Sustainable foods are those which, through their production, purchase, and consumption,
enhance the health of the environment, producers and consumers through one or more of these
methods: growing, processing and distributing locally; using low or no synthetic agricultural
chemicals; fairly trading with developing countries; meeting animal welfare standards; processing
minimally; no genetic modification; no unnecessary antibiotics; and no added growth hormones.

SFBGS shall use commercially reasonable efforts to incorporate sustainable food
concepts into everyday operations of any food related business on the Premises. City encourages
SFBGS to source sustainable foods by buying certified and/or locally produced food products.
Acceptable sustainability certifications are limited to organic certification under the National
Organic Standards Act (“USDA Organic™), Fair Trade certification, Protected Harvest
certification, Food Alliance certification, Rainforest Alliance certification, Certified Humanely
Raised and Handled certification, American Humane certification, Marine Stewardship Council
certification, and Salmon-Safe certification. Sustainability-related product claims that are
acceptable under this clause include “grass-fed” claims, “not treated with artificial growth
hormones (RGBH)” claims, “produced without the nontherapeutic use of antibiotics” claims, and
“raised without added hormones/no hormones added” claims.

Locally produced food products are produced within 200 miles of San Francisco
including the following counties in the North Coast, Central Coast, Sacramento and San Joaquin
Valleys: Alameda, Amador, Butte, Calaveras, Colusa, Contra Costa, El Dorado, Fresno, Glenn,
Kern, Kings, Lake, Madera, Marin, Mariposa, Mendocino, Merced, Monterey, Napa, Nevada,
Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara,
Santa Cruz, Sierra, Solano, Sonoma, Stanislaus, Sutter, Tehama, Tulare, Tuolumne, Yolo, and
Yuba counties,

SFBGS shall also provide an annual report on each anniversary date of this Lease
outlining how SFBGS incorporated these sustainable food concepts into everyday operations of
any foed and beverage concession and how SFBGS informed customers and the youth employed
by SFBGS, if any, regarding sustainable foods. This report shall include the percentage of total
sales that were products certitied as sustainably produced.
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NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
LEASE, LESSEE ACKNOWLEDGES AND AGREES THAT NO OFFICER OR
EMPLOYEE OF CITY HAS AUTHORITY TO COMMIT CITY HERETO UNLESS AND
UNTIL AN ORDINANCE OF CITY’S BOARD OF SUPERVISORS SHALL HAVE BEEN
DULY ENACTED APPROVING THIS LEASE AND AUTHORIZING THE
TRANSACTIONS CONTEMPLATED HEREBY, WHICH ORDINANCE SHALL THEN
BE DULY APPROVED BY THE CITY’S MAYOR. THEREFORE, ANY OBLIGATIONS
OR LIABILITIES OF CITY HEREUNDER ARE CONTINGENT UPON ENACTMENT
OF SUCH AN ORDINANCE AND THE APPROVAL THEREOF BY THE MAYOR, AND
THIS LEASE SHALL BE NULL AND VOID UNLESS CITY’S MAYOR AND THE
BOARD OF SUPERVISORS APPROVE THIS LEASE, IN THEIR RESPECTIVE SOLE
AND ABSOLUTE DISCRETION, AND IN ACCORDANCE WITH ALL APPLICABLE
LAWS. APPROVAL OF THIS LEASE BY ANY DEPARTMENT, COMMISSION OR
AGENCY OF CITY SHALL NOT BE DEEMED TO IMPLY THAT SUCH ORDINANCE
WILL BE ENACTED, NOR WILL ANY SUCH APPROVAL CREATE ANY BINDING
OBLIGATIONS ON CITY.

City and SFBGS have executed this Lease as of the date first written above.

SFBGS:

SAN FRANCISCO BOTANICAL GARDEN SOCIETY
AT STRYBING ARBORETUM,

a California nonprofit public benefit corporation

By:
Executive Director

CITY:

CITY AND COUNTY OF SAN FRANCISCO,
a miinicipal corporation

\

By:

——

PHILIP A. GINSBURG
General Manager
Recreation and Park Department
APPROVED BY
RECREATION AND PARK COMMISSION
PURSUANT TO RESOLUTION No. /305 - 0// paTED: & /1ln [[D

g pl il e

Margaret McArthur, Commission Liaison

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

ByA\;tR.'“‘e- L\Bm\/

Anita L. Wood, Deputy City Attorney
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EXHIBIT A- DEPICTION OF BOTANICAL GARDEN

EXHIBIT A




EXHIBIT B — DEPICTION OF PREMISES

{(EXHIBIT B-1, EXHIBIT B-2, EXHIBIT B-3 AND EXHIBIT B-4 ATTACHED]

EXHIBIT B




EXHIBIT B-1 - DEPICTION OF OFFICE SPACE AND LIBRARY SPACE

Lease Exhibit B-1
Depiction of County Fair Building

Office Space
Storage/Utility Space
Library

Additional Premises

(1, 3, 23, 24, 25, 30)
(14, 21)

(31, 32, 35, 36, 37)
(22)

EXHIBIT B-1




EXHIBIT B-2 - DEPICTION OF LOCATION OF VISITOR ORIENTATION
CENTER AND BOOKSTORE

isirot htation Centggg®e .

and Bookstore o
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EXHIBIT B-2




EXHIBIT B-3 - DEPICTION OF HORTICULTURAL PREMISES

Associated

Growing Grounds

EXHIBIT B-3
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EXHIBIT B-4 - NURSERY PREMISES AND NURSERY SHARED USE AREA
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EXHIBIT C
FORM OF VOLUNTEER RELEASE

PERMIT TO PERFORM VOLUNTEER WORK AT
San Francisco Botanical Garden at Strybing Arboretum
San Francisco Recreation & Park Department

Applicant/group name Number of people

If a group, contact person’s name

Applicant/contact person’s address

E-mail address

Telephone: Weekday

Evening/weekend
If one-time activity, date of activity Time
Emergency contact Relationship

Telephone: Weekday
Evening/weekend

WAIVER, RELEASE AND HOLD HARMLESS AGREEMENT
In consideration for being granted permission to work as a volunteer at San Francisco
Botanical Garden at Strybing Arboretum, 1, the undersigned, hereby agree for myself
and for my personal representatives, heirs and next of kin:

To release, waive and discharge the City and County of San Francisco, and its
officers, agents, employees, representatives and contractors (herein referred to
collectively as “City”) from any and all claims or demands of any kind and from
all liability, penalties, costs, losses, damages, expenses, claims, or judgements
(including attorney’s fees) resulting from injury, death or damage to any visitor,
third parties or property of any kind, which injury, death or damage arises out of
or is in any way connected directly or indirectly to the volunteer work assignment,
whether caused by the City’s active or passive negligence or otherwise. |
understand that this release extends to claims that [ do not know or do not expect
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to exist at the time of the signing of this release, and [ hereby waive the
protections of California Civil Code Section 1542,

. To protect, hold free and harmless, defend and indemnify the City from any and all
claims or demands of any kind and from all liability, penalties, costs, losses,
damages, expenses, claims, or judgements (including attorney’s fees) resulting
from injury, death or damage to any visitor, third parties or property of any kind,
which injury, death or damage arises out of or is in any way connected directly or
indirectly to the volunteer work assignment, whether caused by the City’s active
or passive negligence or otherwise. This indemnity shall include, without
limitation, reasonable attorneys’, experts’ and consultants’ fees, investigation
costs, and all other reasonable costs incurred by the City.

To assume full responsibility for and risk of bodily injury or property damage
incurred by myself arising either directly or indirectly from participation in the
volunteer work assignment, from any cause whatsoever, whether caused by City’s
active or passive negligence or otherwise.

Signature Date
File
SFBGS Volunteer Manager Date

SFRBGS Director Date
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EXHIBIT D

RULES AND REGULATIONS
Please see following link for San Francisco Recreation and Park Department Park Code:

http://ibrary. municode.com/index.aspxZclientld=1413 8 &statel d=5 &stateName=California
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EXHIBIT E

ALLOCATION AND DISTRIBUTFION OF ADMISSION RECEIPTS

Fees paid for admission to the Botanical Garden pursuant to Section 6.11 of the Lease
(“Admission Receipts™) shall be solely for the benefit of the Botanical Garden and shall be allocated and
distributed pursuant to the terms of Article 7 of the Lease and this Exhibit E. [t is understood and agreed
by the Parties that the charging of admissions to the Botanical Garden, the rate of such admissions and the
terms of such allocation are subject to amendment by action of City’s Board of Supervisors, in its sole
discretion at any time, and in the event of such an amendment Article 7 of the Lease and this Exhibit E
shall be revised to the extent required to reflect such amendment, '

1. Allocation. Admission Receipts shall be allocated and paid out on a monthly basis as
described below:

(a) Admission Receipts shall first be used to reimburse SFBGS for its approved
“Authorized Collection Expenses” during such period. As used in this Exhibit E, “Authorized Collection
Expenses” means all costs and expenses incurred by SFBGS in connection with its collection of
Admission Receipts, including, without limitation, personnel costs, rent or related fees for equipment,
telephone and data charges, office supplies, training, visitor maps and publications, and advertising and
publicity costs in connection with the coliection of Admissions Receipts. “Authorized Collection
Expenses” shall not include capital expenses, penalties, late charges or interest on any late payments, or
taxes or other amounts withheld from wages or salaries which have not actually been paid by SFBGS
during the month for which reimbursement is being made.

(b) Secondly, following the payment of the amounts specified in Paragraph 1(a)
above, the Admissions Receipts shall be paid to the Department until the Department has received an
aggregate amount of $250,000 per Fiscal Year pursuant to this Paragraph 1({b} {such amount subject to
adjustment as provided in Paragraph 1(f) below) (the “Annual RPD Allocation Cap™); provided, however,
that before the allocation is used for any other Botanical Garden purpose, the Department shall use such
allocation to fund three (3) gardeners who are dedicated solely to the care and maintenance of the
Botanical Garden.

(©) Thirdly, following the payment of the amounts specified in Paragraphs 1(a) and
1{(b) above, the Admissions Receipts shall be paid to SFBGS until the remaining approved direct out-of-
pocket expenses incurred by SFBGS in the first-year of the Admissions program ending June 30, 2011,
have been reimbursed. After payments and adjustinents agreed between the Parties prior to execution of
this Lease, the remaining amount owed SFBGS is $12,820.03.

(d) Fourthly, following the payment of the amounts specified in Paragraphs 1(a),
1(b) and 1{c) above, the Admission Receipts shall be paid to SFBGS until SFBGS has received an
aggregate of $250,000 per Fiscal Year pursuant to this Paragraph 1(d) (such amount subject to adjustment
as provided in Paragraph 1(f) below) (the “Annual SFBGS Allocation Cap™). SFBGS shall expend
Admissions Receipts received pursuant to this Paragraph 1(d) for its “Education and Community
Outreach Expenditures.” As used in this Exhibit E, “Education and Community Outreach Expenditures™
means costs and expenses incurted by SFBGS for education, community outreach, public programs and
other initiatives agreed upon by SFBGS and the Garden Director and approved in writing by the Garden
Director. “Education and Community Outreach Expenditures” may include, without limitation, costs and
expenses for implementation of free days for the general public, organization and management of
volunteer and docent programs, organization and implementation of programs for seniors and school
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groups, administration of a community education program providing related classes and activities for
minimal or no cost, and operation of the Library and Bookstore, including ordering and stocking books,
Then,

(e) Finally, following the payment of the amounts specified in Paragraphs 1(a), 1(b),
1{c) and 1(d) above, the balance of Admission Receipts shall be paid into the “Botanical Garden
Improvement Fund,” which will be maintained by City without charge and shall not be commingled with
other City funds. Any interest accruing on the funds in the Botanical Garden Improvement Fund shall be
added to the Botanical Garden Improvement Fund. Expenditures from the Botanical Garden
Improvement Fund shall be used by City and SFBGS only for the payment of costs and expenses for
maintenance, renovation and improvement of the Botanical Garden and shall not be used for any other
purpose unless the Parties otherwise agree in writing. Expenditures from the Botanical Garden
Improvement Fund are intended to enhance the Botanical Garden and not to replace traditional sources or
levels of City funding. Expenditures from the Botanical Garden Improvement Fund must be agreed upon
by the Garden Director and Executive Director and are subject to approval by the Gernieral Manager.

43 The Annual RPD Allocation Cap and the Annual SFBGS Allocation Cap shall
each be subject to adjustment July 1, 2018, and on July 1 of every five (5) years thereafter (each
adjustment, an “Allocation Adjustment” and each date of adjustment, an “Allocation Adjustment Date”).
The Annual RPD Allocation Cap and the Annual SFBGS Allocation Cap shall each be adjusted 1o the
lesser of the amount resulting from the following formulas (x) and (y), provided that in no event shall the
Annual RPD Allocation Cap or the Annual SFBGS Allocation Cap on or after the Adjustment Date be
less than the amount in effect immediately prior to the Adjustment Date:

(x)  CPIFormula. The Adjustment Index shall be compared with the Base
Index. If'the Adjustment Index has increased over the Base Index, then the Annual RPD
Allocation Cap and the Annuat SFBGS Allocation Cap on and after such Adjustment Date shall
each be set by multiplying the then-current Annual RPD Allocation Cap and the Annual SFBGS
Allocation Cap by a fraction, the numerator of which is the Adjustment Index and the
denominator of which is the Base Index.

) 3% Per Annum Increase, The Annual RPD Allocation Cap and the
Annual SFBGS Allocation Cap shall each be adjusted by applying a three percent (3%) increase
in such amount, to be compounded annuaily as of July 1 for each of the five years preceding the
Allocation Adjustment Date.

Notwithstanding the foregoing,

(i} with respect to any Fiscal Year as to which the aggregate amount of Admission
Receipis available for disteibution pursuant to Paragraphs 1(b) and 1(d} above (after deduction of
any amount payable with respect to such Fiscal Year pursuant to Paragraph 1{c)) is $500,000 or
less, no Allocation Adjustment will apply with respect to such Fiscal Year, and

(i) with respect to any Fiscal Year as to which the aggregate amount of Admission
Receipts available for distribution pursuant to Paragraphs 1(b) and 1(d) above (after deduction of
any amount payable with respect to such Fiscal Year pursuant to Paragraph 1{c)) exceeds
$500,000 but is less than the amount needed to distribute the fully-adjusted Allocation Amount to
the Department and SFBGS pursuant to Paragraphs 1{b) and {(d) above, the Allocation
Adjustment shall be reduced pro rata so that the same amount is distributed to each Party under
Paragraph 1(b) above and Paragraph 1(d) above.
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2. Admission Account. SFBGS shall establish, fund and maintain a bank account for the
deposit of Admission Receipts (the “Admission Account™) with a depository institution reasonably
acceptable to City in accordance with Section 7.6 of the Lease. SFBGS will use the Admission Account
for all Admission Receipts prior to disbursement to City as required under this Lease. Any interest
accruing on the funds in the Admission Account shall be added to the Admission Account. Funds from
the Admission Account shall not be commingled with other funds. SFBGS shall cause each person who
has authority to withdraw or transfer funds from the Admission Account to be bonded or otherwise
insured. The Admission Account shall be subject to a mutually-agreed control agreement pursvant to
which City will be granted a perfected security interest therein. Upon the occurrence of either an Event of
Default, or the expiration or earlier termination of this Lease, City shall have the immediate right of
possession of the funds in Admission Account.

3. Distributions.

(a) On or before the thirtieth (30th) day following its receipt of a Monthly
Admission Receipts Statement, City shall pay to SFBGS via check the amount of its Authorized
Collection Expenses for such month,

(b) Once City has received the amounts specified in Paragraph 1(b) above in any
given Fiscal Year, City shall begin to pay to SFBGS the amounts described in Paragraphs 1(c) and 1(d),
and to the Botanical Garden Improvement Fund the amounts described in Paragraph 1(e), such payments
to be made on a monthly basis and on or before the thirtieth (30%) day following City’s receipt of the
applicable Monthly Admissions Receipts Statement.

(c) In the event this Lease terminates during any given month, (i) payment of
Admission Receipts to City for that portion of the month during which SFBGS was in occupancy of the
Premises shall be determined and reported by SFBGS to City within twenty (20) days after SFBGS ceases
to collect Admission Receipts on the Premises, and {(ii) SFBGS’s and City’s payment obligations under
this Exhibit E shall remain in effect,

4. Annual True-Up. In the event that the payments made by SFBGS and City in respect of
Admission Receipts and Authorized Collection Expenses during the Fiscal Year described by an Annual
Admission Receipts Report have not been properly made in accordance with this Exhibit I, City and/or
SFBGS, as the case may be, shall make payments to each other, or the Botanical Garden Improvement
Fund, as appropriate, so as to properly allocate the Admissions Receipts for such Fiscal Year. Such
payments shall be made within thirty (30} days of City’s receipt of such Annual Admission Receipts
Statement.
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AMENDED IN COMMITTEE
6/21/13
FILE NO. 130537 ORDINANCE [ A2

[Lease and Management Agreement — Botanical Garden Society — Waiving Fees - Botanical
Garden at Strybing Arboretum in Golden Gate Park]

Ordinance approving and authorizing a Lease and Management Agreement between
the City and the San Francisco Botanical Garden Society for the San Francisco
Botanical Garden at Strybing Arboretum in Golden Gate Park, with an initial term of 10
years with 2 10-year extension options; waiVing the non-resident admission fee in Park
Code Section 12.46(d) for certain persons and entities as set forth in the Lease and

Management Agreement; ratifying prior acts in connection with this Ordinance; and

- making environmental findings.

NOTE: Additions are smgle underlme ltallcs Times New Roman,
deletions are
Board amendment additions are double-underlined underllned

Board amendment deletions are smkethreugh—ne;mai

Be it ordained by the People of the City end County of San Francisco:

Section 1. Findings.

(a) The San Francisco Botanical Garden Generally. The City and County of San
Francisco (the “City”) owns the San Francisco Botanical Garden (the “Botanical Garden”),
formerly known as Strybing Arboretum, a 55-acre garden and associated facilities located in
the southeast portion of San Francisco’s Golden Gate Park along Martin Luther King Jr. Drive
and Lincoln Way, between 9™ Avenue and 19" Avenue. The Recreation and Park
Commission has jurisdiction over the Botanical Garden and is responsible, through the City’s
Recreation and Park Department (“RPD”), for its operation and management. The Botanical
Garden is a living museum of more than 8,000 different kinds of plants, many rare and
endangered and no longer found in their native habitats, and is a treasure for the residents of

San Francisco and the Bay Areé as well as for visitors from around the world.
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(b) The San Francisco Botanical Garden Society. The San Francisco Botanical

Garden Society (“SFBGS”) is a nonprofit 501(c)(3) corporation devoted to supporting,
promoting, and enhancing the use, appreciation and stature of the Botanical Garden. SFBGS
has provided crucial support and assistance to the City in the management and operation of
the Botanical Garden since 1955, including the construction and donation of the Helen
Crocker Russell Library Building; management and operation of the Library and Visitor
Orientation Center and Bookstore; funding and developing a special area plan (the “Botanical
Garden Master Plan”) for the Golden Gate Park Master Plan; providing education and visitors
programs, visitor pﬁblications, curatorial and plant collections management services,
community programming, horticulture education and volunteer programs; planning and
managing improvements to the Botanical Garden; paying costs to support the hiring of an
eleventh City gardener dedicated solely to the care and maintenance of the Botanical Garden;
and fundraising to support the Botanical Garden.

(c) The City and SFBGS’s Prior Agreements. On March 1, 2002, the City and SFBGS

entered into (i) a Memorandum of Agreement (Strybing Arboretum) (the “Cooperation
Agreement”), pursuant to which RPD and SFBGS agreed to cooperatively manage the
Botanical Garden, with RPD taking a primary role in managing certain functions and SFBGS
taking a primary role in managing other functions, and (ii) a lease (the “Original Lease”)
pursuant to which SFBGS leased from the City certain office space, library space, horticultural
space and book kiosk space within the Botanical Garden. The terms of the Cooperation
Agreement and the Original Lease have expired, and the City and SFBGS have continued to
operate under the terms of such agreements. In addition, the City and SFBGS entered into a
Grant Agreement, dated July 1, 2010 (as amended, the “Grant Agreement”), pursuant to

which the City provided a grant to SFBGS for the purpose of funding certain education and
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community outreach and the operation and maintenance of the Botanical Garden’s non-
resident entrance fee collection program. The Grant Agreement expires on June 30, 2013.

(d) Nursery Gift. SFBGS has offered to donate to the City the design and construction
of a Nursery Center for Sustainable Gardening within the Botanical Garden for the joint use of
the City and SFBGS (the “Nursery Project”) as a gift-in-place valued at approximately $14
million if SFBGS completes the Nursery Project. On April 10, 2012, the Board of Supervisors
adopted Resolution No. 125-12, in which the Board of Supervisors (a) adopted a Final
Mitigafed Negative Declaration (“FMND”) and a Mitigation Measuring and Reporting Program
(the “MMRP?”) for the Nursery Project, (b) imposed all the mitigation measures set forth in the
MMRP as conditions of such approval, and (c) accepted a gift-in-place to the City of the
Nursery Project valued at approximately $14 million. Construction of the Nursery Project has
not commenced.

(e) Need for Continued Collaboration. The City and SFBGS recognize the need for

continued collaboration to meet the challenges and opportunities of creating and sustaining a
world-class botanicallgarden for the 21st century. The City and SFBGS have the shared goal
of creating one of the world’s outstanding public botanical gardens, representing San
Francisco’s horticultural heritage as well as diverse collections from around the world, and of
increasing levels of private and public financial support and resources to support such goal.
Towards that end, the City and SFBGS desire for SFBGS to continue to lease certain office
and related space in the Botanical Garden for administrative purposes, to lease and continue
to operate the Library, to access and utilize horticultural space in the Botanical Garden, and to
utilize space in the buildings within the Botanical Garden for educational seminars, receptions,
lectures and other special events. City and SFBGS further desire for SFBGS to provide
assistance with the operation and management of the Botanical Garden and with education,

fundraising and other activities which will support and enhance the Botanical Garden. The
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City and SFBGS desire to provide a clear management structure that facilitates operation and
management of the Botanical Garden and SFBGS'’s efforts to raise funds to help augment

City funding for the Botanical Garden.

(f) Lease and Management Agreement. The City and SFBGS have negotiated a

Lease and Management Agreement that includes the following:
(1) An initial term of ten years, with two ten-year extension options.

(2) The leased premises shall consist of a portion of the Botanical Garden
comprised of the following, as generally depicted on Exhibits B-1 and B-2 of the Lease and

Management Agreement:

(i) Approximately 1,207 square feet of office space located in the rooms
presently designated as Rooms 1 and 3 of the San Francisco County Fair Building and in the
rooms presently designated as Rooms 23, 24, 25 and 30 of the Helen Crocker Russell Library
Building (collectively, the “Office Space”). SFBGS shall use the Office Space for offi‘ce and

administrative purposes and community meetings.

(i) Approximately 84 square feet of space constituting the bookstore and
approximately 800 square feet of space outside of the bookstore (the “Visitor Orientation
Center and Book Store”). SFBGS shall use the Visitor Orientation Center and Book Store
space for providing visitor orientation services and materials to the public and operation of a
book and gift store selling materials épproved by RPD, including plant sales in the (space

outside the Visitor Orientation Center and Book Store.

(i) Approximately 1,378 square feet of space located in the rooms
presently designated as Rooms 31, 32, 35, 36, and 37 of the Library Building (the “Library

Space”), for operation of the Helen Crocker Russell Library of Horticulture. SFBGS shall use
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the Library Space for operation of a horticultural library open to the public during hours

approved by RPD and educational seminars and fundraising events at other times.

(iv) Horticultural space comprised of approximately 800 square feet of
Space in the existing main greenhouse, approximately 800 square feet of space in the main
lath house, and approximately 80 square feet of space in the container growing grounds
(collectively, the “Horticultural Premises”), subject to adjustment from time to time by the City,
in its reasonable discretion. SFBGS shall use the Horticultural Premises for propagation and

sales of plants.

(v) Approximately 50 square feet of storage space located in the room
presently designated as Room 21 of the County Fair Building, and, subject to shared use by
the City, sufficient space in the room presently designated as Room 14 of the County Fair
Building for voice and data connections and a server closet (collectively, the “Storage and
Utility Space”). SFBG_S shall use the Storage and Utility Space for the storage of supplies and

equipment incident to its operations.

(vi) Upon the completion of the Nursery Project and acceptance of the
improvements by RPD, the nursery (the “Nursery Premises”) will be added to the leased |
premises, with a portion of the Nurséry Premises for the exclusive use of SFBGS and a
portion of the Nursery Premises available for shared used by SFBGS and RPD, as depicted
on Exhibit B-3 to the Lease and Management Agreement. Following completion of the
Nursery Project and demolition of the Horticultural Premises, SFBGS shall surrender the
Horticultural Premises to the City, and the leased premises shall thereupon be comprised of
the Office Space, the Visitor Orientation Center and Book Store, the Library Space, the
Storage and Utility Space and the Nursery Premises. SFBGS shall use the Nursery Premises

for observation, study, and community programs related to horticulture and natural resources
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conservation, the propagation and sales of plants related thereto, and nursery administrative

work areas.

(vii) In addition to the foregoing, the leased premises may be used for
educational and fundraising seminars, receptions, lectures, plant sales and other special

events sponsored by SFBGS. The leased premises shall not be used for any other purpose.
(3) SFBGS shall pay the City a base rent of $100 per year.

(4) Fees paid by non-residents for admission to the Botanical Garden pursuant
to Park Code Section 12.46 and Section 6.11 of the Lease and Management Agreement
(“Admission Receipts”) shall be solely for the benefit of the Botanical Garden and shall be
allocated and distributed pursuant to the terms of Article 7 of the Lease and Management
Agreement and Exhibit E thereto. SFBGS shall collect Admission Receipts and remit them to
the City. Such receipts shall be distributed on a monthly basis by RPD according to the

following schedule:

(i) Admission Receipts shall first be used to reimburse SFBGS for its
approved “Authorized Collection Expenses” during such period. “Authorized Collection
Expenses” means all costs and expenses incurred by SFBGS in connection with its collection
of admission receipts, including personnel costs. “Authorized Collection Expenses” shall not
include capital expenses, penalties, late charges or interest on any late payments, or taxes or
other amounts withheld from wages or salaries which have not actually been paid by SFBGS

during the month for which reimbursement is being made.

(il) Second, following the payment of the Authorized Collection Expenses
specified in (i) above, remaining Admissions Receipts shall next be paid to RPD until RPD has
received an aggregate amount of $250,000 per Fiscal Year, provided, however, that before
the allocation is used for any other Botanical Garden purpose, RPD shall use such allocation
Mayor Lee
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to fund three gardeners who are dedicated solely to the care and maintenance of the

Botanical Garden.

(i) Third, any remaining Admissions Receipts shall next be paid to
SFBGS until the remaining approved direct out-of-pocket expenses that were incurred by
SFBGS during the first year of the non-resident admissions program ending June 30, 2011,
have been reimbursed.

(iv) Fourth, any remaining Admission Receipts shall next be paid to

SFBGS until SFBGS has received an aggregate of $250,000 per fiscal year in addition to the

reimbursement for Authorized Collection Expenses described in (i) above. SFBGS shall

expend such admissions receipts for its costs and expenses for education, community
outreach, public programs and other initiatives.

(v) Finally, the balance of Admission Receipts shall be paid into the
“Botanical Garden Improvement Fund,” which will be maintained by the City and shall not be
commingled with other City funds. Any interest accruing on the funds in the Botanical Garden
Improvement Fund shall be added to the Botanical Garden Improvement Fund. Expenditures
from the Botanical Garden Improvement Fund shall be used by the City only for the payment
of costs and expenses for maintenance, renovation and improvement of the Botanical Garden
and shall not be used for any other purpose unless the parties otherwise agree in writing.
Expenditures from the Botanical Garden Improvement Fund are intended to enhance the
Botanical Garden and not to replace traditional sources or levels of City funding.

(5) Under Section 6.11 of the Lease and Management Agreement, SFBGS is
not required to reimburse the City for the following nonresidents receiving free admission to
the Botanical Garden subject to the Board of Supervisors’ approval by ordinance: (i) SFBGS
members, (i) members of other botanical gardens participating with SFBGS in reciprocal
member programs, and (iii) school group students, teachers or chaperones. The Botanical
Mayor Lee
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Garden will also be open to the public, including non-residents, without charge every morning
between 7:30 a.m. and 9:00 a.m., and all day, during its hours of operation, one day a month,
plus Thanksgiving, Christmas and New Year’s Day.

A copy of the proposed Lease and Management Agreement is on file with the
Clerk of the Board of Supervisors in File No. 130537 and is incorporated herein by reference.

(9) Public Benefits. The Board finds that the proposed Lease and Management

Agreement will have numerous public benefits, and will lessen the burden on the City in
operating and maintaining the Botanical Garden and in providing public programming and
education.

(h) Recreation and Park Commission Approval. Pursuant to San Francisco Charter,

Article IX, Section 9.118, any lease of real property for a period of ten or more years, including
options to renew, requires approval by the Board of Supervisors. On May 20, 2013, by
Recreation and Park Commission Resolution No. 1305-11, a copy of which is on file with the
Clerk of the Board in File No. 130537, the Recreation and Park Commission recommended
that the Board of Supervisors approve the Lease and Management Agreement between the
City and SFBGS.

(i) Competitive Bidding Waiver. Pursuant to Chapter 23.33 of the Administrative Code,

the Board finds that due to the unique nature of the SFBGS as an organization dedicated
solely to supporting and promoting the Botanical Garden, competitive bidding the Lease and
Management Agreement is impractical or infeasible. The Board further finds that the Lease
and Management Agreement provides consideration in an amount not less than the fair
market value of the leased premises because the monetary value of the services and
functions that SFBGS will provide under the proposed Lease and Management Agreement

exceeds the fair market value of the leased premises. A 2012 appraisal report prepared for

Mayor Lee
BOARD OF SUPERVISORS Page 8
6/20/2013




O O 00 N O o b W N =

N N NN N N N A i a0 ma  m  m o ma aa -
N A W N =~ O © 00 N O a0 h O DD -

the City by Clifford Advisory, LLC., a copy of which is on file with the Clerk of the Board in File
No. 130537, estimated the fair market value (“FMV”) of the initial leased premises, not
including the new Nursery Premises, as $81,289 annually, and the FMV of the space to be
utilized by the SFBGS within the proposed Nursery Premises, if the Nursery Premises are
added to the leased premises, as $302,773 annually. The annual value of the services and
support to the Botanical Gardeh to be provided by SFBGS under the Lease and Management
Agreement is estimated to be $2,163,000, which far exceeds the FMV for the leased premises
even after the Nursery Premises are added to the leased premises, if applicable. SFBGS’
support includes employing a professional curatorial staff to assist RPD in plant collection
development ($573,504), conducting youth education programming ($210,429), operating the
Helen Crocker Russell Botanical Library ($196,412), and volunteer management, docent
program, classes and public program ($189,351), and garden improvements ($283,264).
Further, if SFBGS completes the Nursery Project, the estimated cost of which is
approximately $14 million, then upon completion SFBGS will donate the Nursery Project to

the City in accordance with Board of Supervisors Resolution 125-12 dated April 10, 2012.

Section 2. Environmental Findings.

This Lease and Management Agreement authorizes the existing, ongoing operation
and use of the San Francisco Botanical Garden at Strybing Arboretum by the San Francisco
Botanical Garden Society. No change in use is proposed, and this lease would not be
considered a project under the California Environmental Quality Act. As noted in Section 1,
the previously approved Nursery Project, approved by the Recreation and Park Commission
on March 15, 2012 by Resolution No. 1203-008, and by this Board on April 10, 2012 by
Resolution No. 125-12, was ana‘Iyzed in a Final Mitigated Negative Declaration (“FMND”),

which was reviewed, considered, and adopted by both the Recreation and Park Commission
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and this Board. By those same actions, the Recreation and Park Commission and this Board
also adopted the Mitigation Measuring and Reporting Program (“MMRP”) for the Nursery
Project. Both the FMND and the MMRP are on file with the Clerk of the Board of Supervisors -

in File No. 120288 and are incorporated herein by reference.

Section 3. Approval of Lease and Management Agreement and waiver of non-

resident entrance fee for specified personélentities. |

- (@) The Board of Supervisors hereby authorizes the General Manager of the
Recreation and Park Department or his designee to execute and enter into the Lease and
Management Agreement with SFBGS in substantially the form filed with the Clerk of the
Board of Supervisors in File No. 130537.

(b) The Board of Supervisors waives the non-resident entrance fee in Park Code
Section 12.46(d) for the following non-resident persons and entities as set forth in the Lease
and Management Agreement filed with the Clerk of the Board of Supervisors in File No.
130537: 1) school group students, teachers and chaperones, 2) SFBGS members, 3)
members of other botanical gardens participating with SFBGS in reciprocal member
programs, and 4) the general public, including non-residents, every morning between 7:30
a.m. and 9:00 a.m., and all day, during its hours of operation, one day per month, and on
Thanksgiving, Christmas and New Year’s Day.

(c) The Board of Supervisors authorizes the Generai Manager to enter into additions,
amendments, or other modifications to the Lease and Management Agreement (including,
without limitation, preparation and attachment of, or charges to, any or all of the exhibits) that
the General Manager, in consultation with the City Attorney, determines are in the best
interest of the City, db not materially decrease the benefits of the Lease and Management

Agreement to the City, do not materially increase the obligations or liabilities of the City, do
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not authorize the performance of any activities without pursuing all required regulatory and
environmental review and approvals, and are necessary or advisable to complete the
transactions which the Lease and Management Agreement contemplate and effectuate the
purpose and interest of this Ordinance, such determination to be conclusively evidenced by
the execution and delivery by the General Manager of the Lease and Management

Agreement and any such additions, amendments, or other modifications to those documents.

Section 4. Ratification of Prior Acts.
All actions that City officers and employees have heretofore taken with respect to the
subject matter of this Ordinance and not inconsistent herewith are hereby approved,

confirmed and ratified.

Section 5. Effective Date. This ordinance shall become effective 30 days from the

date of passage.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

By: = Y ¢
FRANCESCA GESSNER
Deputy City Attorney

n:\legana\as2013\1300486\00855101.doc
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City and County of San Francisco City Hall
1 Dr. Carlton B. Goodlett Place

Tails San Francisco, CA 94102-4689

Ordinance

File Number: 130537 Date Passed: July 23, 2013

Ordinance approving and authorizing a Lease and Management Agreement between the City and the
San Francisco Botanical Garden Society for the San Francisco Botanical Garden at Strybing
Arboretum in Golden Gate Park, with an initial term of 10 years with two 10-year extension options;
waiving the non-resident admission fee in Park Code, Section 12.46(d) for certain persons and entities
as set forth in the Lease and Management Agreement; ratifying prior acts in connection with this
Ordinance; and making environmental findings.

June 20, 2013 Budget and Finance Committee - CONTINUED

June 21, 2013 Budget and Fihance Committee - AMENDED, AN AMENDMENT OF THE
WHOLE BEARING SAME TITLE

June 21, 2013 Budget and Finance Committee - RECOMMENDED AS AMENDED

July 16, 2013 Board of Supervisors - PASSED ON FIRST READING
Ayes: 8 - Breed, Chiu, Cohen, Farrell, Kim, Tang, Wiener and Yee
Noes: 3 - Avalos, Campos and Mar ‘

July 23, 2013 Board of Supervisors - FINALLY PASSED
Ayes: 8 - Breed, Chiu, Cohen, Farrell, Kim, Tang, Wiener and Yee
Noes: 3 - Avalos, Campos and Mar
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File No. 130537 I hereby certify that the foregoing
Ordinance was FINALLY PASSED on
7/23/2013 by the Board of Supervisors of the
City and County of San Francisco.

A:%“:-w\' “‘%
Angela Calvillo

Clerk of the Board
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RECREATION AND PARK COMMISSION
City and County of San Francisco
Resolution Number 2111-005

GARDENS OF GOLDEN GATE PARK AGREEMENT - LEASE
AMENDMENT

RESOLVED, This Commission does recommend that the Board of Supervisors approve an
amendment to the Lease and Management Agreement with the San Francisco Botanical Garden
Society dated December 11, 2013, to expand the current agreement to include similar services
for the Japanese Tea Garden and Conservatory of Flowers, substantially in the same form as the
draft agreement dated November 4, 2021 but subject to deleting references to the COVID-19
deficit and the use of City funds to pay said deficit.

Adopted by the following vote

Ayes 7
Noes 0
Absent 0

I hereby certify that the foregoing resolution was
adopted at the Recreation and Park Commission
meeting held on November 18, 2021.

Ashley Summers, Commission Liaison




From: Alyse

To: Walton, Shamann (BOS)
Cc: ChanStaff (BOS); MandelmanStaff, [BOS]; MelgarStaff (BOS); Preston, Dean (BOS); Safai, Ahsha (BOS); Walton

Shamann (BOS); Haney. Matt (BOS); Mar. Gordon (BOS); Peskin, Aaron (BOS); Ronen. Hillary; Stefani, Catherine
(BOS); Board of Supervisors, (BOS)

Subject: File 21-1305, Japanese Tea Garden and the Conservatory of Flowers

Date: Wednesday, February 2, 2022 11:50:31 AM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Supervisor Walton,

| write to you in your capacity as President of the Board of Supervisors concerning legislation
that is coming before you next week that would relinquish control of the Japanese Tea Garden
and the Conservatory of Flowersin Golden Gate Park to the Botanical Society, who currently
have control over the Strybing Arboretum (now called the Botanical Gardens). | am strongly
opposed to this for the following reasons.

When | was a child, everything in Golden Gate Park was free, including the Conservatory of
Flowers, the Japanese Tea Garden, and the Strybing Arboretum. That was the only way my
working-class father was able to take his wife and four children to all of these places. There
are now feesfor the Conservatory and the Tea Garden, and Arboretum is free to only those
who live in San Francisco (which is patently unfair).

The Botanical Society has indicated that they plan on raising fees on the above-mentioned
attractions once they assume control. What are now prohibitive fees for some will become
prohibitive for many more. An increase in fees will discourage people from visiting these
attractions, and those who live out of the city (like our next door neighborsin Daly City) are
not likely to come to the park at all.

| strongly support an elimination of all feesto each of these attractions, and this would include
everyone, no matter where they live. Please do not allow the complete opposite of thisto
happen - an increase fees - by giving control to the Botanical Society.

Additionally, there has to be community outreach on these issues before anything can be
decided. | only learned about al of thistoday from afriend. The city should have disseminated
thisinformation widely so everyone could weigh in on this matter. | suspect many would feel
as | do and support an elimination of all fees. Please allow the people most affected to have a
voice.

Sincerely,
Alyse Ceirante
District Four



From: Mary McCutcheon

To: Haney, Matt (BOS); Mar, Gordon (BOS); Safai, Ahsha (BOS)

Cc: Jalipa, Brent (BOS); ChanStaff (BOS)

Subject: Public comment supporting 2/2/2022 agenda items 211305 and 211295
Date: Wednesday, February 2, 2022 8:51:09 AM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Good morning Supervisors Haney, Safar and Mar,

My nameis Mary McCutcheon and | am aresident of the Richmond neighborhood, District 1 where | have lived
for over 40 years.

| am writing to express my support for the proposed |ease and management agreement amendment (File 21-1305)
before you today.

When the Covid pandemic spread to San Francisco nearly two years ago it was a frightening and isolating time for
usall. As San Francisco shuttered offices, restaurants, theaters and museums our parks found safe ways to open to
the public and became places of refuge for myself and countless other San Francisco residents.

| am aretired senior and live alone so exercise and companionship are essential for my physical and emotional well
being. Words cannot express my gratitude to the Botanical Garden for providing a beautiful and safe place where |
could meet with friends. When the pandemic became overwhelming my morning walks in the tranquility of
Japanese Tea Garden renewed my spirits. Merging the three Gardensis abrilliant idea and can only enhance the
botanical experience of residents and visitors alike.

| am avolunteer with Friends of the Japanese Tea Garden as well as a member of the Botanical Garden and plan to
continue to support the Gardens in the future. That said, | strongly support the Mayor’s proposed ordinance (File
21-1295) that would eliminate residential admission fees for the Japanese Tea Garden and the Conservatory of
Flowers. | believe this ordinance will provide San Francisco residents a new sense of pride and ownership of our
gardens. | also support allowing dynamic pricing for non-resident adult admission fees. If you compare our Garden
fees with the Botanical or Japanese Garden fees of Brooklyn, Buffalo, Phoenix or Portland you will seethey are far
below average.

Supporting these proposalsis good for San Francisco.

Thank you,

Mary McCutcheon
530 42nd Avenue
San Francisco, CA 94121



From: Natasha Hopkinson

To: Jalipa. Brent (BOS); ChanStaff (BOS)

Cc: NATASHA Hopkinson; Vanessa Fajardo; SFBG
Subject: (File 21-1305) & (File 21-1295)

Date: Tuesday, February 1, 2022 9:47:39 PM
Attachments: PastedGraphic-2.tiff

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Supervisors and the Budget and Finance Committee:

My name is Natasha Hopkinson and | live in the Richmond Neighborhood. | am writing to
express my support for the proposed |ease and management agreement amendment (File 21-
1305) that allows the Botanical Garden Society, which operates the Botanical Garden, to
operate the Japanese Tea Garden and the Conservatory of Flowers| also support the Mayor’s
proposed ordinance (File 21-1295) that would eliminate residential admission fees for the
Japanese Tea Garden and the Conservatory of Flowers and continue to allow dynamic pricing
for non-resident adult admission fees.

The Golden Gate Park has meant so much to my son and grandson as well asto me. We want
it to thrive asit gives so much to people in search of a connection with nature herein our city.

Thank you,
2]

HA HOPKINSON
%/g?% A 0. CA94121

NATASHAHOPK]NSON@POST HARVARD.EDU



From: Nancy Rasmussen

To: Jalipa, Brent (BOS)
Subject: Budget & Finance Committee Meeting Feb 2 -- Public Comment
Date: Tuesday, February 1, 2022 8:41:57 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Mr. Jdipa

My name is Nancy Rasmussen and | live in the Sunset/Parkside Neighborhood. | support the
proposed |ease and management agreement amendment (File 21-1305) that allows the
Botanical Garden Society, which operates the Botanical Garden, to operate the Japanese Tea
Garden and the Conservatory of Flowers, in partnership with Recreation & Parks. | aso
support the Mayor’ s proposed ordinance (File 21-1295) that would eliminate residential
admission fees for the Japanese Tea Garden and the Conservatory of Flowers and continue to
allow dynamic pricing for non-resident adult admission fees.

These special places are living museums containing historic and iconic structures, as well as
extraordinary plant collections with significant conservation and educational value — they need
investment. Additionally, these gardens need more resources, not less, to support critical
infrastructure like pathways, irrigation, plantings, repairs, and upgrades.

Thank you,

Nancy C. Rasmussen



From: Ann Tubbs

To: Jalipa, Brent (BOS)
Subject: Proposal for Botanical Garden
Date: Tuesday, February 1, 2022 8:32:47 PM

This message is from outside the City email system. Do not open links or attachments from untrusted sources.

The proposa to combine the Japanese Tea Garden and the Conservatory with our wonderful Botanical Garden isa
no-brainer! It makes sense in so many ways.....elimination of duplication, and creation of aVERY impressive
attraction for tourists and garden lovers from all over. Gardens of Golden Gate Park....doesn’t that sound
impressive? Wouldn’t you want to go if you were visiting from London or Amsterdam....or Sedttle....

Sincel livein San Francisco (SOMA), naturally | support making entrance to the Tea Garden and Conservatory free
for residents. | almost always take our out-of-town visitors to the Botanical Garden and am happy to treat them,
sincel get in free by virtue of living here.

At the sametime, it is obviously crucial that the gardens receive the funding they need. Please support this proposal
and help it move forward.

Thanks!
Ann Tubbs



From: Steve Pairman

To: Jalipa, Brent (BOS)
Subject: Non Resident Pricing at the Gardens
Date: Tuesday, February 1, 2022 8:15:55 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Brent Jalipa of the Budget and Finance Committee,

My name is Steve Pairman and | live in the Richmond Neighborhood nearby to Golden Gate Park. |
am writing to express my support for proposed lease and management agreement amendment (File
21-1305) that allows the Botanical Garden Society, which operates the Botanical Garden, to operate
the Japanese Tea Garden and the Conservatory of Flowers. | also support the Mayor’s proposed
ordinance (File 21-1295) that would eliminate residential admission fees for the Japanese Tea
Garden and the Conservatory of Flowers and continue to allow dynamic pricing for non-resident
adult admission fees.

The reason | support dynamic pricing for non-resident adult admission fees is because

e These gardens need more resources, not less, to support critical infrastructure like pathways,
irrigation, plantings, repairs, and upgrades.

e The Gardens are special places and living museums containing historic and iconic structures,
as well as extraordinary plant collections with significant conservation and educational value —
they need investment.

e The current non-resident admission pricing is low compared to botanical gardens across the
country, and does not provide the stable revenue the gardens require.

Thank you,

Steve Pairman
Local Resident
Firefighter Paramedic
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From: Matthew Dzadovsky

To: Jalipa, Brent (BOS)
Subject: 2/2/22 Budget and Finance Committee - San Francisco Botanical Garden
Date: Tuesday, February 1, 2022 7:10:33 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Brent Jalipa of Budget and Finance Committee,

My name is Matt Dzadovsky and | live in the Outer Sunset Neighborhood nearby to Golden Gate
Park. | am writing to express my support for proposed lease and management agreement
amendment (File 21-1305) that allows the Botanical Garden Society, which operates the Botanical
Garden, to operate the Japanese Tea Garden and the Conservatory of Flowers. | also support the
Mayor’s proposed ordinance (File 21-1295) that would eliminate residential admission fees for the
Japanese Tea Garden and the Conservatory of Flowers and continue to allow dynamic pricing for
non-resident adult admission fees.

The reason | support dynamic pricing for non-resident adult admission fees is because these gardens
need more resources, not less, to support critical infrastructure like pathways, irrigation, plantings,
repairs, and upgrades. The Gardens are special places and living museums containing historic and
iconic structures, as well as extraordinary plant collections with significant conservation and
educational value — they need investment. The current non-resident admission pricing is low
compared to botanical gardens across the country, and does not provide the stable revenue the
gardens require.

Thank you,

Matt Dzadovsky
SF Resident



From: Eva Monroe

To: Jalipa, Brent (BOS)

Cc: melgarstaff@sfgov.og

Subject: public comment/SFBG MOA amendment 2/2/22
Date: Tuesday, February 1, 2022 5:07:34 PM

This message is from outside the City email system. Do not open links or attachments from untrusted sources.

Dear Brent Jalipa and Supervisor Myrna Melgar,

My nameis EvaMonroe. | am a 40 year active resident of Forest Hill, SF and | am along time resident of this
wonderful city - 55 years, not including college at USF. | have served the Botanical Garden as a Children’s Docent,
SFBG Board of Director and SFBGS Board of Directors Chairperson. Know and love this Garden, the Japanese Tea
garden and COF.

| am writing in support of tomorrow’s 2 important agenda items for the Budget and Finance Committee - The
SFBG Memorandum of Agreement amendment for the SFBG Lease to add The Japanese Tea Garden and the
Conservatory of Flowers, and to make these two gardens free for all SF residents, codifying flex pricing to offset
lost revenue, allow amulti garden value ticket and generate more revenue for the critical Garden improvement fund.
Please vote to approve these two agenda items!

Thisiswin-win situation for SF and its citizens and al potential visitors to these world class garden attractionsin
Golden Gate Park.

These gardeng/living museums - deserve more resources, not less to support critical infrastructures like safe
pathways, careful irrigation, plantings, repairs and upgrades for the benefit of our visitors.

| want to keep our gardens accessible, safe and beautiful for my grandchildren and for generations to come!
Thank you for helping to move these initiatives forward!
Sincerely,

EvaMonroe.



From: Patrick Collins

To: Jalipa, Brent (BOS)
Subject: Amendment to Lease Agreement for Botanical Garden
Date: Tuesday, February 1, 2022 8:31:14 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Clerk Jalipa,

| am alongtime homeowner in Bernal Heights, a donor to the SF Botanical Gardens and a
longtime supporter of our city parks. | am writing to express my support for the proposed
lease and management agreement amendment (File 21-1305) that allows the Botanical Garden
Society, which operates the Botanical Garden, to operate the Japanese Tea Garden and the
Conservatory of Flowers, in partnership with Recreation & Parks.

| also support the Mayor’ s proposed ordinance (File 21-1295) that would eliminate residential
admission fees for the Japanese Tea Garden and the Conservatory of Flowers and continue to
allow dynamic pricing for non-resident adult admission fees.

| will add that | recently went to the Tucson Botanical Garden and discovered that Tucson
Garden's fees for non-residents are much higher despite their garden being less than a tenth of
the size of the SF Garden.

Best Regards,
Patrick Collins

132 Elsie St, San Francisco, CA 94110



From: Monica Martin

To: Jalipa, Brent (BOS)
Subject: SF Botanical Garden Society"s proposed lease and management agreement amendment
Date: Tuesday, February 1, 2022 4:25:14 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Clerk Jalipa,

My name is Monica Martin and | live in the Castro neighborhood. | am writing to express my support for
proposed lease and management agreement amendment (File 21-1305) that allows the Botanical Garden
Society, which operates the Botanical Garden, to operate the Japanese Tea Garden and the
Conservatory of Flowers, in partnership with Recreation & Parks. | also support the Mayor’s proposed
ordinance (File 21-1295) that would eliminate residential admission fees for the Japanese Tea Garden
and the Conservatory of Flowers and continue to allow dynamic pricing for non-resident adult admission
fees.

These special places are living museums containing historic and iconic structures, as well as
extraordinary plant collections with significant conservation and educational value and they need
investment.

Thank you,

Monica Martin
236 Collingwood St
San Francisco 94114



From: Ruth Wilcox

To: Jalipa, Brent (BOS)

Subject: Resolution regarding the merging of SFBG, COF, and JTG/Free admission for SF residents and all vets and active
military/Continuation of Dynamic pricing

Date: Tuesday, February 1, 2022 1:33:37 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Brent,

| am aresident of San Francisco, living close to Golden Gate Park. | am aso a Children's
Walk Guide and Docent at the San Francisco Botanical Garden, and a member for 5 years of
the Board of Directors at SFBG.

My family members and | are frequent visitors to Golden Gate Park. We enthusiastically
support the resolution that would merge the operations of the Conservatory of Flowers, The
Japanese Tea Garden, and the Conservatory of Flowers. We aso support the Mayor's
resolution that would make the JTG- and the COF free to San Francisco residents and for all
veterans and active military. | also endorse the continuation of the flex pricing that has helped
support critical garden maintenance and improvement. Living museums need updating, care,
and are affected by weather, and wear-and-tear from visitors. The continuation of flex pricing
will help compensate for the loss of garden improvement revenue due to the expansion of free
admission. Our admission prices at all 3 gardens are in the middle range or lower than other
public gardens across the country.

Thank you and the Supervisors for your consideration of these proposals.

Sincerely,
Ruth Wilcox



From: Denis Mosgofian

To: Jalipa, Brent (BOS)
Cc: ChanStaff (BOS); MandelmanStaff, [BOS]; MelgarStaff (BOS); Preston, Dean (BOS); Safai, Ahsha (BOS); Walton

Shamann (BOS); Haney. Matt (BOS); Mar. Gordon (BOS); Peskin, Aaron (BOS); Ronen. Hillary; Stefani, Catherine
(BOS); Board of Supervisors, (BOS)

Subject: public comment on File 21-1305 & 21-1295

Date: Tuesday, February 1, 2022 1:12:59 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Note to Brent Jalipa: Please post thisletter in both File 21-1305 and File 21-1295.

| strongly oppose agreement amendment (File 21-1305) that allows the Botanical Garden
Society, which has been wrongly gifted the 55 acres of Strybing Arboretum, to operate the
Japanese Tea Garden and the Conservatory of Flowers. This expands the privatization of parts
of Golden Gate Park, or as Rec Park Commissioner Buell prefers and promotes, the “the site
specific revenue generation” from our public spaces. Private uber public.

Moreover, this consolidation in private handsis most likely to result in expanding RPD
Ginsburg’ s institutionalized low wage non-benefitted workforce (kept below 20 hours/week)
such as exists in the Strybing Arboretum & Botanical Garden and in post-2010 recreational
programming.

| support the Mayor’ s proposed ordinance (File 21-1295) that would maintain no admission
fees for San Francisco residents at the Japanese Tea Garden and the Conservatory of Flowers.

All fee revenue over and above the cost of care and maintenance of the various gardens and
staff should go directly into the RPD maintenance funds or to the City’s General Fund.

Consider also that no City workforce should be restricted and manipulated to working less
than 20 hours aweek so the City will not have to pay for benefits.

Thank you,

Denis Mosgofian
94122



From: Debbie Zambetti

To: Jalipa, Brent (BOS); RonenStaff (BOS)
Subject: Gardens of Golden Gate Park
Date: Tuesday, February 1, 2022 1:05:46 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Mr. Jalipa and Supervisor Ronen,

My name is Debra Zambetti and I live in the Bernal Heights Neighborhood. I am writing to
express my support for the proposed lease and management agreement amendment (File
21-1305) that allows the Botanical Garden Society, which operates the Botanical Garden, to
operate the Japanese Tea Garden and the Conservatory of Flowers, in partnership with
Recreation & Parks. | also support the Mayor’s proposed ordinance (File 21-1295) that
would eliminate residential admission fees for the Japanese Tea Garden and the
Conservatory of Flowers and continue to allow dynamic pricing for non-resident adult
admission fees.

Thank you,

Debra Zambetti



From: janesmalleyl@juno.com

To: Jalipa, Brent (BOS)

Cc: Board of Supervisors, (BOS); ChanStaff (BOS)
Subject: Botanical Garden File 21 and File 1295

Date: Tuesday, February 1, 2022 1:55:46 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Please post this letter in both File 21-1305 and File 21-1295

| strongly oppose agreement amendment (File 21-1305) that allows the Botanical Garden
Society, which, through an anti-democratic process, has been gifted the 55 acres of Strybing
Arboretum, to operate the Japanese Tea Garden and the Conservatory of Flowers. | also
support the Mayor&€™s proposed ordinance (File 21-1295) that would maintain
discriminatory admission fees for the Japanese Tea Garden and the Conservatory of Flowers.
Jane Smalley

Top News - Sponsored By Newser

® Putin: West Has 'Ignored’ Our Demands on Ukraine
e Another 4.3M Quit Their Jobs, a Near-Record High
e Ted Cruz Enters the Fray Over Supreme Court Pick



From: Susan Hunter

To: Jalipa, Brent (BOS)
Subject: Support for gardens of golden gate park
Date: Tuesday, February 1, 2022 12:49:30 AM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Mr Jalapa,

I live in Noe Valley (94114)and | am writing to express my support for proposed lease and
management agreement amendment (File 21-1305) that allows the Botanical Garden Society, which
operates the Botanical Garden, to operate the Japanese Tea Garden and the Conservatory of
Flowers. | also support the Mayor’s proposed ordinance (File 21-1295) that would eliminate
residential admission fees for the Japanese Tea Garden and the Conservatory of Flowers and
continue to allow dynamic pricing for non-resident adult admission fees.

Thank you,
Susan Hunter



From: Jessa Barzelay

To: Jalipa, Brent (BOS)

Subject: Fwd: Support for proposed Lease and Management agreement amendment - SF Botanical Garden + dynamic
pricing

Date: Monday, January 31, 2022 10:18:56 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Mr Jalipa,

My name is Jessa Barzelay and | was born and raised in SF and have been an Outer Sunset
homeowner and voter for the last 12 years. | was aso the Director of Learning and
Engagement at SF Botanical Garden for six years. While there, my two young children were
the beneficiaries of al the Garden, the Japanese Tea Garden, and the Conservatory of Flowers
had to offer. Indeed, my children, like most of our City's residents, have aways linked the
three magical plant placesin their hearts and minds.

| am writing to express my support for the proposed |ease and management agreement
amendment (File 21-1305) that allows the Botanical Garden Society, which operates the
Botanical Garden, to operate the Japanese Tea Garden and the Conservatory of Flowers, in
partnership with Recreation & Parks. | also support the Mayor’ s proposed ordinance (File 21-
1295) that would eliminate residential admission fees for the Japanese Tea Garden and the
Conservatory of Flowers and continue to allow dynamic pricing for non-resident adult
admission fees. Having been along-time senior staff member of the nonprofit running SFBG,
| know EXACTLY how critical admission funds were to support the beautiful collections
cherished by hundreds of thousands of visitors ayear. Thistrifecta of centers that mean so
much to SF residents for their tranquility, biodiversity, and cultural richness deserve to be
united, free, and supported through dynamic pricing.

Thank you,

Jessa Barzelay
2158 35th Avenue
415-272-8630



From: Sullivan, Mike

To: Jalipa, Brent (BOS)
Subject: Japanese Tea Garden and the Conservatory of Flowers
Date: Monday, January 31, 2022 4:47:00 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Clerk of the Board of Supervisors:

My name is Mike Sullivan, and I live in the Cole Valley neighborhood. | am writing to
express my support for proposed lease and management agreement amendment (File 21-
1305) that allows the Botanical Garden Society, which operates the Botanical Garden, to
operate the Japanese Tea Garden and the Conservatory of Flowers. | also support the
Mayor’s proposed ordinance (File 21-1295) that would eliminate residential admission fees
for the Japanese Tea Garden and the Conservatory of Flowers.

Thank you.

Mike Sullivan

NOTICE TO RECIPIENT | This e-mail is meant for only the intended recipient of the transmission, and may be a
communication privileged by law. If you received this e-mail in error, any review, use, dissemination, distribution, or copying
of this e-mail is strictly prohibited. Please notify us immediately of the error by return e-mail and please delete this message
from your system. Thank you in advance for your cooperation.

For more information about Orrick, please visit http://www.orrick.com.

In the course of our business relationship, we may collect, store and transfer information about you. Please see our privacy
policy at https://www.orrick.com/Privacy-Policy to learn about how we use this information.




From: Betsy Johnsen

To: Jalipa. Brent (BOS); Mar, Gordon (BOS)
Subject: Support for Botanical Garden Merger
Date: Monday, January 31, 2022 4:43:55 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Supervisor Mar,

My husband and | are longtime residents of the Outer Sunset. We are also longtime supporters
and members of the SF Botanical Garden, and | do volunteer work there every week. | talk to
the thousands of people who go there. They are from around the world and across the country.
And lots of them are city residents who treasure the garden in their daily lives.

We support the Mayor’ s resolution to merge the management of the Conservatory of Flowers,
Japanese Tea Garden, and San Francisco Botanical Garden (File 21-1305).

We also support the Mayor’ s proposed ordinance (File 21-1295) that would eliminate
residential admission fees for the Japanese Tea Garden and the Conservatory of Flowers and
continue to allow dynamic pricing for non-resident adult admission fees.

Thiswill streamline the management and save money better used on necessary infrastructure,
and open up the experience to many more.

Thank you,

Betsy Johnsen
Law Offices of Betsy Johnsen
Family Law & Mediation

Email: BetsyJohnsen@gmail.com



From: Susan Salenger

To: Jalipa, Brent (BOS)
Subject: San Francisco Botanical Garden
Date: Monday, January 31, 2022 2:45:03 PM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Dear Mr. Jalipa,

My name is Susan Salenger and | am a former SF city resident who loves

the Botanical Garden and who still visits all the time. | would like to go on record to
express my support for the proposed lease and management agreement amendment
(File 21-1305) that allows the Botanical Garden Society, which operates the Botanical
Garden, to operate the Japanese Tea Garden and the Conservatory of Flowers.

| also support the Mayor’s proposed ordinance (File 21-1295) that would eliminate
residential admission fees for the Japanese Tea Garden and the Conservatory of
Flowers and continue to allow dynamic pricing for non-resident adult admission fees.

Thank You,
Sue Salenger

Susan Salenger, Author
Sidelined: How Women Manage & Mismanage Their Health

http://www.susansalenger.com



From: Jane Scurich

To: Jalipa, Brent (BOS)
Subject: Gardens of Golden Gate Park
Date: Monday, January 31, 2022 9:08:44 AM

This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

January 31,2022
San Francisco Budget and Finance Committee and Board of Supervisors

My name is Jane Scurich. From 2007 to 2017, | was employed as the Director of Development at the
Conservatory of Flowers (COF). For two years during the recession, | also served as the Director of
Major Gifts at the San Francisco Parks Trust (SFPT), now known as the Parks Alliance, which provided
me experience with both organizations. Although | retired in 2017, | have continued to support COF
as a member of the Advisory Council since 2018. As a member of the San Francisco Garden Club |
assisted in fundraising for the new plant nursery and the Celebration Garden.

Throughout my tenure at the COF, | encountered donor confusion due to the SFPT fiscal sponsorship
of COF. It was very difficult for donors to understand the relationship and appreciate the
philanthropic needs of COF. It is also very unusual for an organization as large and established as the
Conservatory to operate with a fiscal sponsor, a relationship usually created for a new nonprofit or a
small and very focused community organization.

During my years of service at COF, one topic that regularly arose from guest services at our staff
meetings involved visitors inquiring about a multi-use ticket to all the gardens in the park. The U.S.
Travel Association hosted their International Pow Wow in San Francisco sometime around 2010.
Prior to the event and during the convention, many travel consolidators inquired about one ticket to
visit all three gardens. The proposal before you for one ticket to visit the three gardens is an answer
to a long-asked question.

| would like to add my support for the proposed lease and management agreement amendment (File
21-1305) that allows the Botanical Garden Society, which operates the Botanical Garden, to operate
the Japanese Tea Garden and the Conservatory of Flowers. | also support the Mayor’s proposed
ordinance (File 21-1295) that would eliminate residential admission fees for the Japanese Tea
Garden and the Conservatory of Flowers and continue to allow dynamic pricing for non-resident
adult admission fees.

As a frequent traveler (although now limited due to Covid) to national and international botanical
gardens and conservatories, | find the admission fees to our local gardens to be quite low. Some of
my favorite gardens have much higher admission: Atlanta BG is $22.95, NY BG $28, Brooklyn BG $18.
| do not think the combined ticket price for the three gardens would be a deterrent to non-resident
visitors.

This proposal offers so much for San Francisco: an opportunity to unite the three gardens under one
leadership, eliminate redundances, bring national and international attention to these world class
gardens, create a well-conceived case for support from major philanthropists, and offer free
admission to the majestic Conservatory and Tea Garden for San Francisco residents!

An advantage to the Rec & Parks Department is the streamlining of reporting and supervision.
Currently, the Director of the Conservatory and Botanical Garden, a Rec/Park employee, works
collaboratively with the Executive Director of the BG. At the Conservatory, The Director oversees the
horticultural employees of Rec/Park, and oversees development, event rental, guest services,
operations, volunteer, and education departments, responsibilities that will be managed by SFBG
Society.



Thank you for your consideration.

Jane Scurich, jscurich@gmail.com




SIERRA
CLUB

FOUNDED 1892

San Francisco Group, SF Bay Chapter

Serving San Francisco County

To: Budget and Finance Committee, SF Board of Supervisors
Date: January 21, 2022
Subject: Questions regarding the Gardens of Golden Gate Park proposal (File No. 211305)

As part of the Budget and Finance Committee deliberations, the Sierra Club SF Group would appreciate
information on the following issues regarding the Gardens of Golden Gate Park proposal:

1.

Will the raise in out-of-town fees cover the cost of free admission for residents? Please outline the
projections for this. If not, what is the estimated loss for the first year? And also for subsequent
years, once COVID is not a factor in people visiting San Francisco.

A quick review of a past budget found online seemed to indicate that the Tea Garden brings in four
times as much revenue as the Botanical Garden. If this is the case, it seems that this lease is going
to result in the Tea Garden paying for the Botanical Garden expenses. The Botanical Garden Society
took over the management of the SFBG with claims that it could raise funding for the SFBG. Has
that not been the case?

Despite the Tea Garden bringing in considerably more revenue, the lease still reserves the first
funding for the Botanical Garden. There is no set-aside for the Tea Garden. Why is that? Shouldn't
extensive funding be set aside for the Tea Garden?

What kind of changes would the SFBG Society be able to make in the Tea Garden? For instance,
could they build new buildings in the Tea Garden, put up new advertising, change the plant palette?
Would this lease allow the Botanical Garden Society to sublease the Tea House to a different entity of its
choosing, such as Starbucks?

The lease says that the Department of Recreation and Park can make additional changes to the lease
after the Supervisors vote. Do these changes have to go back to the Supervisors, or are they pre-
approved with this vote?

The Tea Garden is valued for its beauty and as a place of quiet contemplation. Will public be denied
access to the Tea Garden due to private fundraising events? Will there be a limit to the number of
times a year that the Tea Garden could be closed off to the public?

The original Botanic Garden lease is for 10 years, with the option for renewal -- that is a total of 20
years. Twenty years is a long time for valuable City parkland to be managed by an outside

rebecae@earthlink.net 1



organization. With this new lease, will the 20 years be extended or will the lease continue to
function under the original 20-year agreement?

8. The pagoda in the Tea Garden is undergoing extensive and expensive renovation according to
traditional building methods. The Botanical Garden Society is not an expert in either Japanese style
gardens or architecture. How will the cultural and architectural integrity of the Japanese Tea
Garden be preserved? Will funding be siphoned off of projects such as the pagoda or other
restorations? Will voting positions be reserved on the SFBG Society Board for representatives of
Japanese Culture and experts in Japanese gardens and architecture?

9. Exhibit E 1 d. states that:

"Expenditures from the Gardens of Golden Gate Park Improvement Fund will be used by City and
SFBGS only for the payment of costs and expenses for maintenance, renovation and
improvement of the Gardens of Golden Gate Park and will not be used for any other purpose
unless the Parties otherwise agree in writing. Expenditures from the Gardens of Golden Gate
Park Improvement Fund are intended to enhance the Gardens of Golden Gate Park and not to
replace traditional sources or levels of City funding. Expenditures from the Gardens of Golden
Gate Park Improvement Fund must be agreed upon by the Garden Director after consultation
with the Executive Director and are subject to approval by the General Manager. "

The proposal to combine management for the Gardens of Golden Gate Park is presented as
solely to benefit those gardens. However, the above provision seems to allow the Recreation
and Park Department to divert funds to other projects or uses without any public or BOS

oversight.

Thank you for considering these questions.

Becky Evans

Becky Evans
Chair, Executive Committee

rebecae@earthlink.net 2



Mrs. J. Paul Woollomes
248 Park Lane
Atherton, CA 94027

January 25, 2022

Budget & Finance Committee

San Francisco Board of Supervisors
Committee Meeting January 26
10:30am

Dear Budget & Finance Committee,

I have volunteered at the Conservatory of Flowers in the San Francisco Botanical Garden for many years. I have helped
with development and now serve on the Conservatory of Flowers Advisory Council. I have seen first-hand the importance
of the Conservatory of Flowers to the Bay Area visitors, especially children and to the many visitors from around the world.
You could say that it is the iconic “face” of the San Francisco Botanical Gardens.

The previous Director of the Botanical Garden, Matthew Stevens envisioned combining the Japanese Tea Garden, the
Conservatory of Flowers, and the Botanical Garden. He worked toward that goal for several years. The three gardens are
within walking distance of each other. Combining them under one umbrella would improve efficiencies and San Francisco
would have one of the top gardens in the country. A merge would eliminate redundancies while allowing enhanced,
combined educational and cultural experiences. Additionally, I believe, the three gardens together would also encourage
greater philanthropic support for capital improvements for each garden.

I understand that fees would be eliminated for San Francisco residents. Needless to say, the combined gardens will need
maintenance and enhancement funds. This could be done through Flex pricing for nonresident adult admissions only. It
would not impact nonresident children, youth, or senior tickets.

I strongly support combining the Conservatory of Flowers, The Japanese Tea Garden, and the Botanical Garden. (The
Gardens of Golden Gate Park.) I also support flex pricing as a practical way to help fund the care and enrichment of the

gardens. I hope that you will look kindly on the proposals.

Thank you,

Martha Woollomes





