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FILE NO. 101421 RESOLUTION NO.

{Authorlzmg the Acquisition of Real Proper’ty by Emment Domain for Transbay Transtt Center
Program 85 Natoma Street No. 5]

Resolution authorizing the acquisition of real property cbmmbﬁiy kn_own as 85 Natoma
Street No. 5, San Francisco, Califc;rnia (Aés_essor’s Block No. 3721, Lot No. 113)' by
eminent domain rfor the public purpose of constructing the Transbay Transit Center
Program; ‘ado‘pting environmental findings under the California Environmental Quality
Act (CEQA), CEQA Guidelines, and Administrative Code Chapter 31; and adopting

findings of consistency with the General Plan and City Planning Code Section 101.1.

WHEREAS, The Transbay Transit Center Prograrh (the Project) consists of, among
other things, a new Transit Center at the current site of the Transbay Terminal in the City and
County of San Francisco (the City); a telmpora'ry terminal on the block bounded by Main,

Beale, Folsom, and Howard Streets; reconstructed bus ramps from the Transit Center to the

" San Francisco-Oakland Bay Bridge; an offsite bus storage/tayoVer area under Interstate 80 on
| the two blocks bounded by Perry, Stiliman, 2nd, and 4th Streets; a Caltrain station near 4th

- and Townsend Street; and the Transbay Redevelopment Plan; and

WHEREAS The Project’s primary ob;ectlves include connecting multiple modes of

transit; extending Calirain and ngh Speed Rail into the new downtown Transit Center

~increasing transit use and reducing travel fime; and creating a new transit-oriented

neighborhood around the Transit Center; and

WHEREAS, The Project will provide a critical transpor’taﬁdn. improvement,

_ including a modern regional transit hub connecting eight Bay Area counties and the State of

California through eleven transit systems; and
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WHEREAS, California Government Code Sections 25350.5 and 37350.5 authorize the
City’s Board of Supervisors (this Board) to acquire any property necessary to carry out any of
the powers or functions of the City by eminent domain; and |

WHEREAS, The real prqperty commonly known as 85 Natoma Street No. 5, San

N F_r_an_cisco,'Ca!__i_forn_ia (Assessor’s Block 3721, Lot 113) (the Subject Prb_p_ért_y)__, which is more

particular!y des_cribed in Exhibit A and shown in Exhibit B, is required for the ;:ons.truction of
the Project; and. _ | |

WHEREAS, On April 22, 2004, the City’s Planning Commission (thé Commission)
certified in Motion No. 16773 that the Finai Environmentaf Impact Statement/Environmental

Impact Report and Section 4(f) Evaluaﬁon (Final EIS/EIR) for the Projéc’c was in compliance

with CEQA the CEQA Guidelines, and Chapter 31 of the City Administrative Code. The Final

EIS/EIR and Motion No. 16773 are on file with the Clerk of the Board of Supervisors in FiEe
No. 040616 and are :ncorporated by reference; and

WHEREAS, On April 22, 2004, in Resoiut;on No. 2004-11, the Peninsula Corridor Jom’:
Powers Board also certified the Final E!S/EER and made fmdmgs similar to those of the

Comm:ss:on With regard to CEQA and the CEQA gmdelmes Resolution No. 2004 1tison

file w1th the Clerk of the Board of Supervisors in File No. 040616 and is mcorporated by

reference and -

WHEREAS On Apnl 20 2004 in Resolution No 45-2004, the San Franclsco

| Redeveiopment Agency also certified the Final EIS/E!R and made fi ndmgs similar to those of .

the Commission with regard to CEQA and the CEQA gundehnes. Resolution No. 45-2004 is-
on file with the Clerk of the Board of Supervisors in File No. 040616 and is incorporated by

reference; and

Supervisor Daly
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WHEZREAS, On April 22, 2004, the Bba\rd of Directors of the Transbay Joint Poweré
Authority (TJPA), by Resolution No. 04-004, approved the compohents of the Project within its

* jurisdiction and adopted CEQA Findings, including a Statement of Overriding Considerations

and a Mitigation Monitoring and Reporting Program. Resolution No. 04-004 is on file with the
Clerk of the Board.' of Supervisors in File No. 041079 and is incorporated by reference; and
WHEREAS, On June 15, 2004, this Board adopted Motion No. 04-67, in Board File No.
040629, affirming the Comhission’s decision to certify the Final EIS/EIR. Motion No. 04-67 is
on file with the Clerk of t-he‘ Board of Sup‘ervisors.in File No. 040629 and is incorpora’ted by
reference: and | | 7 .
| . WHEREAS, The Board of Supewisors‘ in Resolution No. 612-04, adopted _
environmental findings' in relation to the Transbay Terminal, Caltrain D.own'to.wn Extension,
and Tran'sbay Redeveloﬁment Pian.tCop'i@s of said Resolution and supporting materials are in

Clerk of the Board of Supervisors File No. 41079. The Board of Supervisors, in Ordinance

' No. 124-05 as part of its adoption of the Transbay Redevelopment Plan, adopted additional -

environmental findings. Copies of said Ordinance and supporting materials are in Clerk of the
Board of Supervisors File No. 50184. Said Resolution and Ordinancé_ and suppérﬁng
materials are incorporated by reférence Herein for thé purposeé of this Resolution; and
WHEREAS, The Board of Supervisors in Resolution No. 612-04, adopied
environmental findings in relation to the Tranébay Terminal, Caltrain Downtown 'Extension,
and Transbay Redeve!opmeht Plan. Copies of said Resolution and supponihg matefiais are in
Clerk of the Board of Supervisors File No. 41079. The Board of Supervisors, in Ordinance
No. 124-05 as.part of its adoption of the Transbay Redevelopment Plan‘, adopted addétional
environmental findings. Copiés of said_ Ordinance and supporiing materials are in Clerk of the

Board gjf Supervisors File No. 50184, Said Resolution and Ordinance and supporting

" materials are incorporated by reference herein for the purposes of this Resolution; and
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WHEREAS, The Board of Directors of the TJPA have aoproved addenda to the Final
EIS/EIR as follows: Addendum No. 1 (Resolution No. 06-011) (June 2, 20086); Addendum No.
2 (Resolution No. 07-013) (April 19, 2007);. Addendum No. 3 (Resolution No. 08-003)
(January 17, 2008)' Addendum No. A(Resolution No. 08- 039) (October 17, 2008); and
Addendum No. 5 (Reso[ution No. 09- 019) (Aprll 9 2009) (coilectevety, Addenda) The
Addenda and adopting resolutions are on file with the Clerk of the Board of Supervssors.ln Flte
No. 101409 and are incorporated by reference; and

WHEREAS, The Final EI.SIEER files aod other Project—'retated Planning Department
files arel available for review by this Board and the public.  The Planning Department files are

available at 1660 Mission Street. Those files are part of the record before this Board and are

| ihoorporated by reference; and

WHEREAS The City’s Planning Department has found that the aoqutsmon of the

TN

Subject Property for the Project is consrstent with the General Plan and the Eight Pnonty
Potlmes of the City Planning Code Section 101.1 to the extent apptlcabie and

WHEREAS The City and TJPA staff obtained appralsals of the Subject Property in
comphanoe with California Government Code Section 7267 et seq. and all related statutory
procedures for possibie acquisition of the Sub;ect Property, and submitted a joint offer to the
Subject Property owner of record to purchase the Sub;ect Property as requzred by Cailforma
Govemment Code Section 7267. 2; and

\NHEREAS On Ootober 14, 2010, the TJPA s Board of Directors. adopted Resotutlon
No. 10-045, in which it found that (a) the public lnterest and necessity require the Project; (b)

" the Project is. pianned to maximize the public good and minimize private |n3ury, (c) the Subject

Property is necessary for the Pro;ect (d) the C[ty and the TJ PA have made a sufﬂcnent offer of

- purchase and complied with all procedural prerequisites to the exercise of eminent domain;

and (e} acquisition of the Subject Property for the Project will fulfill the mandates of various

(
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State and City laws, including San Francisco ProposEti'on'H -Downtown Caltrain Station
(November 1999) San Fran(:lsco Proposition K—San Francisco Transportatton Sales Tax

(November 2003), Cairforma Public Resources Code Section 5027. 1(a), and Calzfornta Streets

“and Highways Code Sections 2704.04(b) and 30914(c), all of which concern reconstruction of |

the hew Transit Center on the site of the existing Transbay Terminal and the new Transit
Center's accommodation of a Caltrain exteneion and high speed passenger rail line; and |

WHEREAS, In adop_ting Resolution Ne. 10—045, the TJPA Board of Directors
recommended that thie Board -adopt a Resolution of Necessity ’ro condemn the Subject
Property and initiate eminent domain proceedings to acquire the Subject Property for the
Project; and |

WHEREAS, In adopting Resolution No. 10,~O45, the TJPA Boardef Directors also
found rhat in. the event that the City elects to adopt a Resolution of Necessity and initiate
eminent domair‘rproceedir"{gs fo ecquire the Subject Property, the TJPA will bear the costs of
litigating any emihent domain action, and will provide all compensetien ordered by the. court -
for the condemned Subject Property; and | _

WHEREAS, This Board finds and determines that each person whose name and
eddress appears on the last equaiized County Assesement Roll as an owner of the Subject -
Property has been given notice and a reasonable opportunity to appear and be heard on this
date on the matter referred to in California Code of Civil Procedure Section 1240.030 in
accordance with Califorma Code of Civil Procedure Section 1245.235; now, therefore, be it

RESOLVED, That this Board, having reviewed and considered the Final EIS/EIR and
Addenda, and the record as a whole, finds that the action taken herein is within the scope of
the Project and activities evaluated in the Final EIS/EIR and Addenda, that the Final EIS/EIR
and Addenda are adequate for use by this Board for the-action taken herein, and adopt the

Addenda for purposes of the action taken herein; and, be it

Supervisor Daly
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FURTHER RESOLVED That this Board frzds that since the Final EiS/EIR and |
Addenda were finalized, there have been no substant:al Project changes and no substantial
changes in Project circumstances that would require major revisions to the Final EI_S/EER and

Addenda due to new significant environmental effects or an increase in the severity of .

prevrousiy identified sngmf caot rmpacts and there is no new information of substantra!

importance that would change the conclusrons set forth in the Final EIS/E!R and Addenda
and, be it _ | | |
F_URTHER RESOLVED, That this Board hereby adopts as its own and incorporates by

reference herein, as though fully. set forth, the findings of the Planning Department that the

'acquisition of the Subject Property is consistent with the Ge.nerai Plan and the Eight Priority - |

Policies of City Plenning Code Section 101 15 and, be it

FURTHER RESOLVED, That by at least a two-thirds vote of this Boerd uhder .
California Code of Civil Procedure Sections 1240.030 and 1245.230, this Board fmds and
determines each of the following: |

1. The public interest and necessity require the Project;

2. The: Pro;ect is planned and located in the manner that wr[i be most compatrbie with
the greatest pubhc good and the least private mjury | '

| 3.  The Subject Property is necessary for the Pro;ect _ )
) 4. The offer requrred by California Govemment Code Section 7267 2 has been made . .:
to the owner of record of the Subject Property. and, beit - | |

FURTHER RESOLVED, That the C:ty Attomey is hereby authonzed and d;rected to -

take ail steps necessary to commence and prosecute proceedmgs in emment domam agalnst

th_e owner of record of the Sub]ect Property and the owner or owners of any and all mterests_

_therein or claims thereto for the condemination thereof for the Project, to the extent such ;

proceedings are necessery; and is authorized and directed to take ény_‘énd all actions or.

Supervisor Daly : : . : . . . : B
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Comply with.any and all legal procedures to obtaan an order for mmedzate or permanent
possession of the Subject Property, as described in Exhibit A and shown in Exhibit B in
conformaty with @mst:ng or amended law; and, be'it |

FURTHER RESOLVED, That this Board adopts as its own and 1ncorp0rates by
reference herein, as though fully set forth, each of the findings made by the TJPA in adopting
Resolution No. 10-045 on éctober 14, 2010. |

RECOMMENDED:
REAL ESTATE DIVISION, GENERAL SERVICES AGENCY

(). ;?M

Amy Brown
Director of Real Estate

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

S T .
S Kristen A-J

ens
Reputy City ey
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EXHIBIT A
LEGAL DESCRIPTION

CITY SAN FRANCISCO

PARCEL I:
CONDOMINIUM UNIT NO. 5, LOT NO. 113, AS SHOWN UPON THE CONDOMINIUM
MAP AND DIAGRAMMATIC FLOOR PLAN ENTITLED, "MAP OF 85 NATOMA STREET,
A LIVE/WORK CONDOMINIUM PROJECT, BEING A SUBDIVISION OF LOT 90 AS
SHOWN ON THAT CERTAIN PARCEL MAP FILED JUNE 24, 1998 INBOOK 43 OF .
PARCEL MAPS AT PAGE 181, BEING A PORTION OF ASSESSOR'S BLOCK 3721, SAN
FRANCISCO, CALIFORNIA", WHICH MAP WAS FILED FOR RECORD IN THE OFFICE
OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF
CALIFORNIA, ON DECEMBER 18TH, 2000, IN BOOK. 66 OF CONDOMINIUM MAPS, AT
PAGES 18 TO 22, INCLUSIVE, (REFERRED TO HEREIN AS "THE MAP") AND AS
FURTHER DEFINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS RECORDED ON APRIL 9TH, 2001, IN BOOK. H862, PAGE 70 OF
OFFICIAL RECORDS OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF
CALIFORNIA (REFERRED TO HEREIN AS "THE DECLARATION")

EXCEPTING THEREFROM ANY PORTION OF THE COMMON AREA LYING. WITHIN
SAID UNIT. -

EXCEPTING THEREFROM:

{A) EASEMENTS THROUGH SAID UNIT, APPURTENANT TO THE COMMON AREA
AND ALL OTHER UNITS, FOR SUPPORT AND REPAIR OF THE COMMON AREA AND
ALL OTHER UNITS.

(B) EASEMENTS, APPURTENANT TO THE COMMON AREA, FOR ENCROACHMENT
UPON THE AIR SPACE OF THE UNIT BY THOSE PORTIONS OF THE COMMON AREA
LOCATED WITHIN THE UNIT. ‘

PARCEL II:

ANUNDIVIDED 12.62% INTEREST IN AND TO THE COMMON AREA AS SHOWN AND |

DEFINED ON THE MAP, EXCEPTING THEREFROM THE FOLLOWING:

(A) EXCLUSIVE EASEMENTS OTHER THAN PARCEL 111, AS DESIGNATED ON THE
MAP AND RESERVED TO UNITS FOR USE AS DESIGNATED INTHE DECLAR'ATION*
AND

{(B) NON-EXCLUSIVE EASEMENTS APPURTENANT TO ALL UNITS, FOR INGRESS

- AND EGRESS, SUPPORT, REPAIR AND MAINTENANCE _ ‘

PARCEL III:

(A) THE EXCLUSIVE EASEMENT TO USE DECK. AREA DESIGNATED D-5 ON THE
MAP;

(B) THE EXCLUSWE EASEMENT TO USE PARKING AREA DESIGNATED P-6 ON THE
MAP. _ :

:  PARCELIV:

A NON- EXCLUSIVE EASEMENT APPURTENANT TOPARCEL I, ABOVE, FOR
SUPPORT, REPAIR AND MAINTENANCE, AND FOR INGRESS AND EGRESS
THROUGH THE COMMON AREA.

1800
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PARCEL V: -
ENCROACHMENT EASEMENTS APPURTENANT TO THE UNIT, IN "ACCORDANCE
WITH THE PROVISIONS OF THE DECLARATION.

- LOT 113, BLOCK 3721 (85 Natoma #5)

1663
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Index bf Documents in Administrati‘;é Record for Board File Nos. 101420 and 101421

85 Natoma Street #5, San Francisco (Block 3721, Lot 113)

 Date. S EDecument
10/14/10 .| TIPA Board of Directors Resolution No. 10-045
11/23/10 Letter from TIPA to San Francisco Beard of Supervisors re: 85
Natoma #5
Assessor’s Master Sheet — 85 Natoma #5 (FY 2009-2010)
1 TJPA Notices of Public Hearing to Acquire Various Real Properties:
| by Eminent Domain for Transbay Tran51t Center Program 85
Natoma #5 o
11/20/10 San Francisco Planning Department General Plan Consistency
Determination - 85 Natoma #5
1 9/15/09 Offer to purchase 85 Natoma #5—City and TIPA to Terri L. Brown
Enclosure 1: ‘Appraisal
Enclosure 2: Relocation Assistance Brochure
Enclosure 3: Eminent Domain Brochure
Enclosure 4 Agreement for Purchase and Sale of Réal Estate
e ‘ - Propéxty Description
4/16/07 Prehmmary Title Report
Legal Description and Map :
Map of 85 Natoma in relationship to Transbay Pro;ect
Map of 85 Natoma in relationship to Transbay Project — aerial photo
of train box
Map of 85 Natoma in relationship to Transbay Progect — overhead
drawmg of west end of tram box
(9/19/06 Letter fmm Wﬂham Tu:rner to Shute, Mihaly & Wemberger LLP
‘ {(SMW)
11/14/06 Letter from SMW to William Turner
dated 01/12/07; | Letter from Terri Brown to SMW'
sent 01/14/07 , .
02/08/07 Letter from SMW to Terri Brown
04/10/07 Letter from SMW to Terri Brown
04/24/07 Letter from SMW to Terrt Brown
05/14/07 Letter from SMW to Terri Brown
05/24/07 Facsimile from SMW to Terri Brown
08/08/07 Letter from SMW to Terri Brown
02/27/08 Letter from SMW to Terri Brown

1
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Index of Documents in Administrative Record for Bozard File Nos. 101420 and 101421

85 Natoma Street #5, San Francisco (Bleck 3721, Lot 113)

02/09/09 Letter from SMW to Terri Brown
02/19/09 Letter from SMW to Terri Brown
02/23/09 Letter from SMW to Terri Brown
03/04/09 Letter from SMW to Terri Brown
03/13/09 Letter from SMW to Terri Brown
03/13/09 . ... Letter from SMW to Terri Brown
| 03/27/09 Letter from SMW to Terri Brown
04/09/09 Letter from SMW to Terri Brown
04/17/09 Letter from SMW to Terri Brown
06/09/09 Letter from SMW to Terri Brown
07/17/09 Letter from SMW to Terri Brown
08/24/09 Letter from TIPA to Terri Brown (enclosures omitted)
10/23/09 Letter from SMW to Terxi Brown '
11/24/09 - Letter from SMW to Terri Brown
11/30/09 Letter from SMW to Terri Brown
12/10/09 Letter from SMW to Terri Brown
01/14/10 Letter from SMW to Terri Brown
04/22/10

Letter from SMW to Terri Brown

Caltrans Highway Désign Manual (excerpts)

Cambridge Systematics - Caltrain Downtown Extension and

Transbay Ridership Analysis

09/2007 TIPA Final Relocation Impact Study I
01/2010 TIPA Final Relocation Impact Study I
TIPA Relocation Assistance Brochure - Business
T] PA Relocatzon Assistance Brochure - Remdentlal
e CNEPAICEQA, 0 o e
- 04/2004 Transbay Termmal/Caltram Downtown Extensmn/Redevelopment -

Project: Final Environmental Impact Statement/Environmental Impact
Report and Section 4(f) Evaluation (Final EIS/EIR) '
Volume I: Chapters 1-8; Appendices A-G i

Volume II: Responses to Public Comments on the Draft EIS/EIR
Volume II: Written Public Comiments and Public Hearing Transcripts
on the Draft RIS/EIR

04/22/04

TIPA Re_soiution No. 04-004
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Index of Documents in Administrative Record for Board File Nos. 101420 and 101421

85 Natoma Street #5, San Francisco {(Block 3721, Lot 113)

02/08/05

Federal Transit Administration: Record of Decision

Appendix A: Mitigation Monitoring and Reporting Program
Appendix B: Memorandum of Agreement between the FTA and the
California State Historic Preservation Officer

05/25/06

Fina! EIS/EIR - First Addendum _

04/19/07

Final EIS/EIR - Second Addendum

1/17/08

Final EIS/EIR - Third Addendum

10/03/05

Final EIS/EIR - Fourth Addendum

04/09/09

Final EIS/EIR - Fifth Addendum

05/2010

-portion of Transbay Transit Center

| 2010 Meeting Agenda Item #7 re: Transbay Transit Center

Federal Railroad Administration: Reevaluation Updating the Transbay

Program 2004 Final EIS (exhibits omitted except where noted)
Exhibit 6(a): Federal Transit Authority internal memo re:

Environmental Clearance for advance construction on “train box”.

Exhibit 6(b): Federal Railroad Administration letter to TIPA re:
California allocation of High Speed Rail grants

Exhibit 9(a): California ngh -Speed Rail Authority: Report to the
Legislature

Exhibit 9(b): California High-Speed Rail Authonty Briefing Apnl

Design/Trainbox

08/04/10

Federal Railroad Administration: Record of Decision

Appendix A: Mitigation Monitoring and Reporting Program
Appendix B: Memorandum of Agreement Between the FTA and the
California State Historic Preservation Ofﬁcer

_ Transbay Legislation

Cal. Public Resources Code Section 5027.1

Cal. Streets & Highway Code Section 2704.04

Cal. Streets & Highway Code Section 30914

04/04/01

TJPA Joint Powers Agreement

11/02/99

San Francisco Proposition H

11/02/03

San Francisco Proposition K

03/02/04

San Francisco Regional Measure 2

11/04/08

California Proposition A

09/19/02

Senate Bill 1856 (Costa)

07/22/03

Assembly Bill 812 (Yee)

10/08/03

Senate Bill 916 (Perata)

12/19/01

Metropolitan Transportation Commission Resolution No. 3434

01/02/01

San Francisco Board of Supervisor Resolution No. 13-01

11
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85 Natoma Street #5, San Francisco (Block 3721, Lof 113)

02/12/01 San Francisco Board of Supervisor Resolution No. 104-01"
06/04/01 San Francisco Board of Supervisor Resolution No. 455-01
10/15/01 San Francisco Board of Supervisor Resolution No. 804-01
07/08/03 San Francisco Board of Supervisor Resolution No. 441-03
06/15/04 San Francisco Board of Supervisor Resolution No. 04-067
09/28/04 - San Francisco Board of Supervisor Resolution No. 612-04
06/21/05 San Francisco Board of Supervisor Resolution No. 124-05
06/21/05 ' San Francisco Board of Supervisor Resolution No. 125-05
02/07/06 San Francisco Board of Supervisor Resolution No. 78-06
05/09/06 San Francisco Board of Supervisor Resolution No. 94-06
05/09/06 San Francisco Board of Supeivisor Resolution No. 95-06

- 05/09/06 San Francisco Board of Supervisor Resolution No. 99-06
07/28/09 Brown - Complaint for inverse condemnation
09/11/09 . TIPA - Demurrer |
09/28/09 | Brown — Opposition to demurrer
10/05/09 TIPA - Reply to opposition to demurrer
10/19/09 Brown - Dismissal -
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WHEREAS, The TIPA has determined that 60 Tehama Street, 564 Howard Street, 568-

TRANSBAY JOINT POWERS AUTHORITY
BOARD OF DIRECTORS -

10-

Resolution No.

-045

Howard Street, 8 condominium units in 85 Natoma Street, and easement interests held by the owner
of 580 Howard in certain parking spaces and access in and through 85 Natoma in San Francisco (the
“Properties”) are reqmred for the Transbay Transit Center Program; and

WHEREAS, The TIPA and the City and County of San Francisco (“City”) made joint offers
to the owners of the Properties to purchase each Property for its fair market value, in compliance
w1th federal and state law, mcludmg California Government Code section 72672, as follows:

| Peter F. Byrne Revocable Trust

$1,000,000

in parking in and
across 85 Natoma

60 Tehama September 15, 2009
564 Howard 564 Howard Streetf, LLC September 15, 2009 | $1,450,000
568 Howard InvesMaster September 15, 2009 $6,200,000
-85 Natoma #1 Patrick McNerney August 2, 2010 $1,230,000
‘| 85 Natoma #2 | Steel Arc Properties, LLC August 2, 2010 ‘ $1,100,000
| 85 Natoma #3 Abbas A. Razaghi and the 2005 | August 2, 2010 1 $740,000
: Heydayian/Nouri Family Trust s
85 Natoma #4 | Alyce Stanwood August2,2010 1| $780,000
85 Natoma #5 Terri Brown September 15, 2009 | $1,250,000
85 Natoma #7 * | Abbas A. Razaghi and the 2005 | August 2, 2010 $765,060
. Heydayian/Nouri Family Trust ' .
1 85 Natoma #9 Wendy Roess-DeCenzo and August 2, 2010 $2,850,000
o Christopher John DeCenzo o '
85 Natoma #C1 Martin Properties, LLC August 2, 2010 $150,000
580 Howard -~ 580 Howard Historic Properues | August 2, 2010 9 indoor spaces
easement inferest | LLC ‘ at $75,000 each

4 outdoor spaces
at $65,000 each

WHEREAS The TIPA determined the fair market value for the Properties based on two
independent appraisals of each Property and a review by a third-party appraiser; the TIPA obtained
the Federal Transit Administration’s (FTA) concurrence with the fair market value conclusion for

each Property; and

* ' WHEREAS; The Property owners have not accepted the TIPA’s offers to purchase their
respective Properties and the TIPA does not expect to reach a negotiated agreement for the purchase
of these Properties; and '
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WHEREAS, The TIPA needs posséssicm of the Properties in eérly 2011 to proceed with.

constructlon of the Transbay Program in a timely manner; and

WHEREAS, Acquisition of the Properties by eminent domain is authorized by law and falls
- within the scope of the City’s authority to exercise eminent domain on the TIPA’s behalf. The

public interest and riecessity require the Transbay Program, the project for which the Properties are -

to be taken. The Transbay Program is planned to maximize the public good and minimize private
injury. The Properties are necessary for the Transbay Program. The City and the TJPA have made
sufficient offers of purchase, and comphed with-all procedural prerequisites to-the exercise of
eminent domain; and - :

‘ WHEREAS, The Final Environmental Impact Statement/Environmental Impact Report for
the Transbay Terminal/Caltrain Downtown Extension/RedeveIopment Project (SCH. No. 95063004)
" (the “Final EIS/EIR”), certified in accordance with the provisions of the California Environmental
~ Quality Act (Cal, Public Resources Code sections 21000 et seq.) and the State CEQA Guidelines

(Cal. Code of Regulations Title 14, sections 15000 et seq.) and as subsequently amended, 1dent1ﬁes
‘the Propertles as reqmred for the Transbay Transit Center Program; and

WHEREAS The acqmsmon of the Properties for the Transbay Program will fulﬁll the
mandates of various State and City laws, including San Francisco Proposition H-Downtown Caltrain
Station (November 1999), San Francisco Proposition K-San Francisco Transportation Sales Tax
(November 2002), California Public Resources Code Section 5027.1 (a), and California Streets and

- Highways Code Sections 2704.04 (b) and 30914 (c), all of which concem reconstl uction of the new

Transit Center on the site of the existing Transbay Terminal and the new Transit Center’s
accommodation of a Caltrain extensjon and high speed passenger rail line; now, therefore, be it

‘ RESOLVED, That the TIPA recommends that the City Board of SﬁperVisOrS adopt |
" Resolutions of Necessity for the City to condemn on behalf of the TIPA the following properties,
and initiate eminent domain proceedmgs to acquire the followmg propertzes fer the Transbay Transxt _

. 'Center Prograrn

Coen e 60 Tehama Street (Block 3736 Lot 88)
. =on 0 564 Howard Street (Block 3721, Lot 19)-
- 568 Howard Street (Block 3721, Lot 20)
=0 85 Natoma Street #1 (Block 3721, Lot 109) '
= 1. 85 Natoma Street #2 (Block 3721, Lot 110} - - -
- 85 Natoma Street #3 (Block 3721, Lot 111}
< 85Natoma Street #4 (Block 3721, Lot 112}
. =. . 85Natoma Street #5 (Block 3721, Lot 113)
- 85 Natoma Street #7 (Block 3721, Lot 115)
- 85 Natoma Street #9 (Block 3721, Lot 117)
- 85 Natoma Street #C1 (Block 3721, Lot 118) - :
- 9easement inferests in indoor parking spaces in and across the 85 Natoma garage
- 4 easement interests in outdoor parking spaces accessed across the 85 Natoma
L garage and be it :

1812



FURTHER RESOLVED, In the event that the City elects to adopt the Resolutions of
Necessﬂ:y and initiate eminent domain proceedings to-acquire the properties, the TIPA will bear the
cost of litigating any eminent dornain action, including compensation ordered by the court for the
condemned property. -

~ Thereby certify that the foregoing resolution was adopted by the Transbay Joint Powers Authority
- Board of Directors at its meetmg of October 14, 2010.

- 1613
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TRANSBAY JOINT POWERS AUTHORIFY
‘Maria Averdi-Kaplon » Executive Director

November 23, 2010

Board of Supervisors

. City and County of San Francisco
Room 244, City Hall .
1 Dr. Carlton B.' Goodlett Place
San Francisco, CA 94102

Board File Nos. 101420 and 101421

Re:  Urging the Board of Supervisors fo Pass a Resolutlon of Necessity

Authorizing the Acgm31t10n of 85 Natoma Street #5. Assessor’s Block
3721, Lot 113, bv Eminent Domain for the Transbav Transit Center

Program

Dear _Pfesident Chiu and Honorable Members of the Board of Supervisors:

As you are aware, the Transbay Transit Center Program (Projéct) is a national mode] for transit-
oriented development, The Project will combine transportation, housing, and other urban
amenities to create a livable, revitalized neighborhood in downtown San Francisco. It will
connect eleven transit systems under one roof, including future high-speed rail from Southern
California; reduce traffic congestion; and lower carbon emissions. The Project also is a catalyst
for economic expansion; it will create more than 125,000 direct, indirect, and induced jobs over
the life of the Project, and the Transit Center will serve more than 100,000 transit riders each
week day. : -

The City and County of San Francisco (City), Alameda-Contra Costa Transit Authority (AC
Transit), the Peninsula Corridor Joint Powers Board (Caltrain), and the State of California
Department of Transportation (Caltrans) (ex-offl cio) are the members of the Transbay Joint
Powers Authority (TTPA). The TIPA is charged with the finance, design, development,-
construction, and operation of the Project, which has enjoyed the strong and continued support
of the City and your Board. The TIPA recently received $400 million in high-speed rail funds
from the American Recovery and Reinvestment Act of 2009. This Project is one of the first
high-speed rail projects to break ground in th'e nation.

The Project has three basic parts a new multi-modal Transbay Transit Center on the site of the
existing Transbay Terminal at First and Mission Streets, a tunnel extending Caltrain and
California High-Speed Rail from the current railway terminus at Fourth and King Streets to the
new Transit Center (DTX), and a Redevelopment Plan that will result in transit orzented
development of the area around the Transit Center, including 2,600 new homes, 35 percent of
~which will be affordable.

201 Mission Street, Suite 2100, San Francisgo. CA 94105 = 415.507.4620 « jransbhayosnier



With the City’s cooperation, the TIPA has successfully acquired thirteen properties for the
Project through voluntary purchase-sale agreements with private property owners over the past
- five years. The TJPA also acquired one property, 80 Natoma, through a negonated agreement
followmg the filing of an emment domain action by the City.

As described in the March 2004 Transbay Terminal/Caltrain Downtown Extension/
Redevelopment Project Final Environmental Impact Statement/Environmental Impact Report
(EIS/EIR) and subsequent addenda, the TIPA rieeds to acquire the property located at 85 Natoma
Street #5, Assessor’s Block 3721, Lot 113 (the Property) for the Project. A copy of the Final
EIS/EIR and addenda are on file with the Clerk of the Board of Supervisors in File Nos. 101420
and 101421, as are maps showing the relationship of the Property to the Project. o

The TIPA has adopted a Relocation Assistance Program and has explained to owners and
occupants of the Property that this program will assist them with relocation to replacement
locations: Copies of information regarding the Relocation Assistance Program are on file with
the Clerk of the Board of Supervisors in File Nos. 101420 and 101421,

As described in detail below, the City and the TIPA have made a joint offer to purchase the
Property for its fair market value. The TIPA has made extensive efforts to reach a negotiated
resolution with the property owner. The owner has not accépted the TIPA’s offer and the TIPA
does not expect to reach a negotiated agreement for the purchase of this Property at this time."
Copies of the offers to purchase are on file with the Clerk of the Board of Supervisors in File
- Nos. 101420 and 101421, )

The TIPA needs possession of the Property in early 2011 to proceed with scheduled construction
of the Project. Acquisition of the Property by eminent domain is authorized by law and falls
within the scope of the City’s authority to exercise eminent domain on the TIPA’s behalf. The
City and the TIPA have complied with all procedural prerequisites to. the exercise of eminent
domain. Accordmgiy, on October 14, 2010, the TIPA Board of Directors adopted Resolution
No. 10-045, urging the San Francisco Board of Supervisors to pass a Resolution of Necessity and
to authorize the use of eminent domain to acquire the Property for the Project. A copy of the -
TIPA resolu,tlon is on file with the Clerk of the Board of” Super\nsors in File Nos. 101420 and
101421.

As described in the TIPA’s Resoluuon in the event that the City elects to adopt a Resoiutzon of

Necessity and initiate eminent domain proceedings to acquire the Property, the TJPA will bear .
all legal fees and costs of litigating any eminent domain action, and will be respon51ble for all
compensation ordered by the court for the condemned Property.

Use of Eminent Domain

The California Constitution requires a public agency taking private property for public use to pay
just compensatlon to the property owner. Prior to exercising eminent domain, however, federal

and state law require that the agency make reasonable efforts to negotiate a voluntary acquisition

of the property. The agency must offer to purchase the property for its fair market value, as
determined by an independent appraisal. .

_ 201 Mission Street, Suite 2100, San Froncisco, CA 941054 415.597.4620 . iransbaycenter.org
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If the property ownet declines the agency’s offer to purchaée, then the agency may initiate
eminent domain proceedings by adopting a Resolution of Necessity for the property that

includes:
® a statement of th;: pub_lic use forlwhich the property is to be taken;
s a réfel_fence to the statute that authorizes it to acquire the property by'
eminent domain; - ' \
o adescription of the property; and

° findings that:

- the public interest and necessity require the project for which the
property is to be taken, :

- the project is planned to maximize public good and minimize
private injury, ' :

- the property is necessary for the project, and

- the public entity has made an offer to purchase the property for its
fair market value as determined by an appraisal.

After adopting the Resolution of Necessity, the agency may. file a complaint in eminent domain
in the superior court of the county where the property is located. If the agency deposits with the
court the probable amount of compensation for the property, which is its fair market value, then

 the court may award the agency possession of the property within 120 days to allow the agency

" to start construction of the project on the property. A judge resolves any legal challenges to the
agency’s right to use eminent domain, and either a judge or a jury decides the question of “just
compensation” based on evidence presented by both sides. The agency pays the just ‘
compensation amount, and the court awards the agency title to the property.

The Resolution of Necessity

As described above, the City must make certain findings regarding the Project and the necessity
of the Property for the Project. The Property is critical to the development of the Project and its
acquisition falls within the scope of the City’s authority to exercise eminent domain. The City

* and the TJPA have complied with all procedural pterequisites to the exercise of eminent domain.
Thus, the City can make the requisite findings as follows. -

Finding #1:  The public interest and necessity require the project for which the property is to
be taken. ‘ ‘

The Project will be a national model for transit-oriented development, combining public transit,
housing, and other urban amenities to create a livable, revitalized neighborhood in downtown
San Francisco. In particular, the Transit Centet will connect eleven transit systems under one
roof, including future high-speed rail from Southern California, thereby reducing traffic

© 201 Mission Street, Suite 2100, San Francisco, CA 94105 . 415.597.4620 « transbaycenter.org
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congestion and-lowering emissions of carbon dioxide and other pollutants. The Project also will
serve as a catalyst for economic expansion as it will create more than 125,000 direct, indirect, -

~ and induced jobs over the life of the Project; build 2,600 new homes; and serve more than
100,000 transit riders each week day. '

The new Transit Center will be built on the current site of the Transbay Terminal in downtown
San Francisco. The current Transbay Terminal was constructed in 1939 to facilitate rail travel
across the San Francisco-Oakland Bay Bridge. Following World War 1, the lower deck of the.
Bay Bridge was converted to automobile traffic and the Transbay Terminal became a bus only
facility. As part of the Program, and because it was not seismically sound and could not meet

- current or future transportation needs of the region-or the State, the bus terminal is currently-

. under demolition. The new Transit Center will be a one million square foot regional

transportation hub. The new bus ramp will provide safe and efficient access between the Transit . -

" Center, the Bay Bridge, and a new offsite bus storage facility. The Transit Center will feature a
5.4-acre public park on its roof and will include ground floor retail on Natoma and Minna streets,
public art, and a public plaza/park for the benefit of the surrounding neighborhood.

The DTX will bring the Caltrain rail line underground into the heart of San Francisco, taking
drivers off the road, eliminating many tons of carbon dioxide each year, and connecting San
Francisco to the rest of California via the future California High Speed Rail. Extending Caltrain
into the central business district will save commuters almost an hour a day in travel time, '
particularly those travelling to and from the Peninsula, approximately 33,000 of whom will use -
the Transit Center each weekday. The DTX is also desighed to accommodate high speed rail and

rail connections to the East Bay, making the new Transit Center the Northern California terminus

for high speed rail. By connecting all major cities in California with a state-of-the-art
transpor’rauon system, high-speed trains will i increase mcabzhty while reducmg air pollution and
greenhouse gas ermssmns

This 1mproved connectivity and design are particularly important because use of public transit is
expected to increase dramatically over the next twenty years. By 2030, AC Transit ridership will
increase by 140 percent without the new Transit Center, and by even more in response to the:
improved facility. During the same time perjod, Caltrain ridership is projected to increase by
over 90 percent if its terminal remains at 4th and King Streets, and by almost 150 percent once
. the DTX brings riders to the downtown Transit Center. The outdated Transbay Terminal could
. not serve existing ridership adequately and clearly Eacked capacity for siich increases.

By improving the efficiency and connectwﬂy of publxc trans1t the Project aiso will reduce use of -~
automobiles and resulting vehicle miles travelled. This, in turn, will save commuters both traffic
delays and the cost of operating and maintaining their vehicles. It also will reduce accidents and
- emissions.of greenhouse gases and other poliutants. Economists have estimated that these
changes represent hundreds of millions of dollars of direct benefits to travelers, including both -
transit riders who enjoy more efficient service and drivers who enjoy less crowded roads. _
Overall, the Project offers enormous benefits to the local and regional economles B

The Project also will fulfill the mandates of various local _anc_l state laws_. These InCIude San
Francisco Proposition H, passed in November 1999, which directs the City to extend Caltrain =
from the current station to the Transit Center, and San Francisco Proposition K, passed in
November 2003, which dlreCtS the City to expend transportatzon sales tax funds in part on the '

201 M|sszon Street, Suite 2100, San Frmnmsco, CA 94105. 415.597.4620 . Qrunsbayceniet.org.
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.~ DTX. The Project also complies with California Public Resources Code Section 5027.1(a) and
California Streets and Highways Code Sections 2704.04(b) and 30914(c), all of which endorse
reconstraction of the new Transit Center on the site of the existing Transbay Terminal and the
new Transit Center’s accommodation of a Caltrain extension and high speed passenger rail line. -
Copies of the referenced legislation are on file with the Clerk of the Board in File Nos. 101420
and 101421. : : : '

Tn Motion No. 16773, the City’s Planning Commission adopted findings certifying the Project’s

_ Final EIS/EIR and recognized that the Project is necessary and beneficial to the public for .
improvement of regional transit services and replacement of the existing, seismically inadequate
Terminal. In Motion No. 04-067, the Board of Supervisors adopted the Planning Commission’s
findings. In Resolution No. 612-04, the Board of Supervisors adopted environmental findings in
relation o the Project. In Ordinance No. 124-05, the Board of Supervisors adopted additional

" environmental findings as part of its adoption of the Transbay Redevelopment Plan. On
November 20, 2010, the Planning Department issued a determination that acquisition of the
Property for the Project is consistent with the General Plan and Eight Priority Policies. Copies of
the referenced legislation and letter are on file with the Clerk of the Board in File Nos. 101420
and 101421. ‘ . '

The inadequacy of the old Transbay Terminal and the substantial benefits offered by the Project
make clear that the public interest and necessity require the Project. ‘ _

Finding #2: The project is planned to maximize public good and minjmize private injury.

The Project has undergone years of intense planning. It is designed to promote mass transit
ridership, optimize connectivity with other transit projects such as California High Speed Rail,
enhance redevelopment opportunities, and generate thousands of jobs in San Francisco and
statewide. To foster ridership and connectivity, the TIPA has coordinated its planning and
design efforts with public transportation providers such as San Francisco Muni, Bay Area
Regional Transit (BART), AC Transit, Caltrain, Amtrak, California High Speed Rail, Golden
Gate Transit, SamTrans, Greyhound, WestCAT Lynx, and paratransit. The TIPA also has
cooperated in the planning efforts of the City Planning Department and the San Francisco
Redevelopment Agency to facilitate redevelopment of the Transbay Neighborhood and to ensure
that the Project results in transit-oriented development.:

To build a new state-of-the-art Transit Center that can accommodate the needs of these diverse
transit providers under a single roof, the TJPA must acquire several private properties. To
minimize displacement of businesses and residents, the TJPA has scrutinized Project alternatives
and selected the Project design and alignment that achieves the goals of safety, efficiency, and
convenience, while minimizing cost and the need to acquire right of way. The Final EIS/EIR
and its addenda describe alternatives that the TIPA considered and rejected as inferior to the
approved plan and design. - '

As set forth in Board of Supervisors Resolution No. 612-04, which authorized the acquisition of
property located at 80 Natoma Street by eminent domain, the Project is also planned to minimize
private injury through mitigation measures that protect affected property owners and residents.
A copy of the resolution is on file with the Clerk of the Board in File Nos. 101420 and 101421,
and File No. 41079. The Final EIS/EIR and its addenda describe these measures, which include

| 201 Mission Sireet, Suite 2100, San Francisco, CA 94105 . 415.597.4620 » %mmbqvc’ea%er.mg
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specific methods used to calculate fair market value and the provisions of relocation assistance to
property owners and tenants. As one such measure, the TTPA has adopted a comprehensive
Relocation Assistance Program that provides displaced persons the full assistance available
under federal and state law, including the Uniform Relocation Assistance and Real Property
Acquisition Policies Act. Copies of materials related to the TIPA’s Relocation Assistance
Program are on file with the Clerk of the Board in File Nos. 101420 and 101421.

As demonstrated by each of these measures, the Project is planned to maximize public good and
to minimize private injury. ' :

Finding #3: The property is necessary for the project. .

The Property is one condominium unit in a four story building located on Natoma Street, -
between First and Second Streets. The building contains more than 19,160 square feet of gross
floor area. It has no historic significance. The Property is a 2,109 square foot live/work
condominium unit on the second floor. The Property is not owner-occupied. The Final EIS/EIR
identifies the Property as right of way that the TTPA will need to acquire for construction of the

" Project. The condominium owners have not disputed the TJPA’s need to acquire the condos in
the building for the Project. '

The TIPA requires the Property for construction of the train box portion of the Transit Center -
and the DTX tunnel. The DTX tunnel alignment will come into the Transit Center from Second
Street, expanding to six tracks as it enters the lower levels of the new Transit Center. The
interface between the DTX tunnel and the rail levels to be constructed within the Transit Center

- will be beneath the 85 Natoma condominium building. Construction of the train box requires
demolition of the building: Maps depicting the relationship of the Property to the Program, and
to the train box and tunnel in particular, are on file with the Clerk of the Board in File Nos.

101420 and 101421,

Although the TjPA initially planned td acquire the 85 Natoma building, including the Property, -
in Phase 2 of the Transbay Program, refinement of plans for construction of the rail levels of the ,

Transit Center in Phase 1 now requires the TIPA to acquire all of the propesties in the 85 Natoma
building as part of Phase 1. In particular, the TIPA needs possession of the Property in early
2011 to proceed with scheduled construction of the Project. o

The TIPA has engaged a contractor to demolish existing Transbay facilities in preparation for
construction of the new Transit Center and train box; significant demolition work is ongoing.
All of the demolition work is expected to be complete in May 2011." The TIPA plans to

demolish the building on 85 Natoma as soon as it receives possession of the Property, either by .

amending the current demolition contract, or issuing a new demolition contract. To timely enter
into a contract for demolition of the existing 85 Natoma building, the TIPA must have
possession of the Property by April 2011. '

The TIPA expects to award a contract for buttress, shoring, and excavation (“BS&E”) related to

the train box in December 2010. The TIPA plans to add the Property to the BS&E contract as

soon as the TIPA receives possession of the Property. The TJPA plans to begin construction of
 the shoring wall prior to excavation of the train box in May 2011.

. 201 Mission Street, Suite 2100, San Francisco, CA 94105 . 415,597.4420 . transbaycenter.org
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In light of these requifernents and the location of the Property, the Property is immediately.
necessary for construction and completion of the Project.

Finding #4: The public entity has made a sufficient offer of purchase.

On September 15, 2009, the City and the TJPA jointly offered to purchase 85 Natoma #5 for
$1,250,000. The joint offer fully complies with Government Code § 7267.2: it (1) establishes
the amount that the agencies believe to be just compensation for the Property, which is not less
than the approved appraisals of its fair market value; (2) extends an offer to the owner of record
to acquire the Property for the full amount so established; (3) provides an informational pamphlet
detailing the process of eminent domain and the owner’s rights under the Eminent Domain Law;
and (4) provides a sufficiently detailed written statement of, and summary of the basis for, the
amounts established as just compensation. : ' ' '

The property owner has not acceptéd the offer and has provided an independent appraisal. (The
TIPA notes that the just compensation for the purchase of the Property is not at issue in the
hearing on the Resolution of Necessity. Rather, the necessity to acquire property for the Project
is the sole issue presented by the Resolution.) '

Nonetheless, the joint offer to purchase the Property for its full, assessed, fair market value is
sufficient for the City to proceed with an action in eminent domain. :

Recommendation

‘On October 14, 2010 the TIPA Board of Directors adopted Resolution No. 10-045, which
included the findings that (1) the public interest and necessity require the Transbay Transit
Center Program, for which the property located at 85 Natoma Street #5 is to be taken, (2) the
Project is planned to maximize public good and minimize private injury, (3) the Property is -
necessary for the Project, and (4) the City and the TIPA have made an offer of purchase for the
fair market value of the Property as determined by an appraisal. Resolution No: 10-045 urges the
San Francisco Board of Supervisors to adopt a Resolution of Necessity as required to condemn
the Property on behalf of the TIPA for the Prej.ect.

Thank you for your long-standing and continued support of the Transbay Transit Center
. Program. ' , ‘

Executive Director

Enclosure: Materials submitted to Board File Nos. 101420 and 101421

201 Mission Streef, Suite 2100, San Francisco, CA 94105 . 415.597.4620 » iransbaycenter.org
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Sent via US Mail on November 19, 2010:

Terri Brown S
85 Natoma Street, Suijte 5
San Francisco, CA 94105

1528



_ NOTICE OF PUBLIC HEARING
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

NOTICE IS HEREBY GIVEN THAT, in accordance with Section 1245.235 of the Code
of Civil Procedure, the Board of Supervisors of the City and County of San Francisco, as a
Committee of the Whole, will hold a public hearing to consider the following proposal and said
public hearing will be heid as foliows at which time all interested pames may attend and be
heard: ‘

 Date: Tuesday, December 7, 2010
Time: 3:00 p.m.

Location: ‘Legislative Chamber, Room 250 located at City Hall, 1 Dr. Carlton B.
Goodlett, Place, San Francisco, CA

. Subject: Public Hearing on Adopting Resclution to Acguire Real Property by
Eminent Domain: authorize acgquisition of real property commonly
known as 85 Natoma Street #5, San Francisco, California (Assessor’s

* Parcel No. Block 3721, Lot 113} by eminent domain for the public
purpose of constructing the Transbay Transit Center Program.
Said public hearing will be held to make findings of whether the public interest and

" necessity require the City and County of San Francisco to acquire, by eminent domain, the
following real property on behalf of the Transbay Joint Powers Authority (TJPA): fee ownership
of the real property commonly known as 85 Natoma Street #5, San Francisco, California
(Assessor’s Parcel No. Block 3721, Lot 113) (Property), by eminent domain, for the public
purpose of constructing the Transbay Transit Center Program (Project); adopting environmental
findings under the California Environmental Quality Act (CEQA), CEQA Guidelines, and )
Administrative Code Chapter 31; and adopting findings of consistency with the General Plan and
City Pianmng Code Section 101:1. A descnptlon of the Property is set forth in Schedule 1,
available in the official file for review in the Ofﬂce of the Clerk of the Board.

The purpose of said hearing is to hear all persons interested in the matter. You have a

-~ right to appear and be heard on the matters referred to in California Code of Civil Procedure
Section 1240.030, including, but not limited to, whether: (1) the public interest and necessity

require the Project; (2) the Project is planned or located in the manner that will be most

~ compatible with the greatest public good and the least private injury; (3) the Property sought to
be acquired is necessary for the Project; and (4) the City and the TIPA have made the offer
required by California Government‘ Code §7267.2 to the ownér(s) of record of the Property.

. Owners of the property who have been notified of such public hearing and who, w1thm ‘
fifteen (15) days after the mailing of such notice, have filed a written request to do so, may '
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‘appear and be heard at the public hearing. The Board, at its discretion, need not glve an
opportunity to any other person to appear ‘and be heard.

The procedure of the Board requires that the finding of public interest and necessity be
made by a two-thirds vote of all its members.

At the close of the public hearing, a vote will be made on a resolution entitled
“Resolution authorizing the acquisition of real property commonly known as 85 Natoma
Street #5, San Francisco, California (Assessor’s Parcel No. Block 3721, Lot 113) by eminent
domain for the public purpose of constructing the Transbay Transit Center Program;
adopting environmental findings under the California Environmental Quality Act (CEQA),
CEQA Guidelines, and Administrative Code Chapter 31; and adopting findings of
consistency with the General Plan and City P!annmg Code Section 101. 1 ” '

. In accordance with Section 67.7-1 of the San Francisco Administrative Code, persons
who are unable to attend the hearing on these matters may submit written comments prior to the
time the hearing begins. These comments will be made part of the official public record in these
matters and shalil be brought to the attention of the Board of Supervisors. Written comments
should be addressed to Angela Calvillo, Clerk of the Board, Room 244, City Hall, 1 Dr. Carlton
B. Goodlett Place, San Francisco, CA, 94012,

Information relating to this matter is available in the Office of the Clerk of the Board and

agenda information rejating to this matter will be available for public review on Thursday
December 2, 2010, ' ,
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' SCHEDULE 1

Legal description for the fee simple interest in real property commonly known as
85 Natoma Street #5, San Francisco, California (Assessor’s Parcel No. Block 3721, Lot 113)

. CITY SAN. FRANCISCO

PARCEL .. .

CONDOMINIUM UNIT NO. 5, LOT NO 113, AS SHOWN UPON THE CONDOMINIUM
MAP AND DIAGRAMMATIC FLOOR PLAN ENTITLED, "MAP OF 85 NATOMA STREET;
A LIVE/WORK CONDOMINIUM PROJECT, BEING A SUBDIVISION OF LOT 90 AS
SHOWN ON THAT CERTAIN PARCEL MAP FILED JUNE 24, 1998 IN BOOK 43 OF ‘
PARCEL MAPS AT PAGE 181, BEING A PORTION OF ASSESSOR'S BLOCK 3721, SAN
FRANCISCO, CALIFORNIA", WHICH MAP WAS FILED FOR RECORD IN THE OFFICE
OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF
CALIFORNIA, ON DECEMBER 18TH, 2000, IN BOOK 66 OF CONDOMINIUM MAPS, AT
PAGES 18 TO 22, INCLUSIVE, (REFERRED- TO HEREIN AS "THE MAP") AND AS
FURTHER DEFINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS RECORDED ON APRIL 9TH, 2001, IN BOOK H862, PAGE 70 OF .
OFFICIAL RECORDS OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF
CALIFORNIA (REFERRED TO HEREIN AS "THE DECLARATION” ) ‘

EXCEPTING THEREFROM ANY PORTION OF THE COMMON AREA LYTNG WITHIN - (
SAID UNIT. \

EXCEPTING THEREFROM:

(A) EASEMENTS THROUGH SAID UNIT, APPURTENANT TO THE COMMON AREA
AND ALL OTHER UNITS, FOR SUPPORT AND REPAIR OF THE COMMON AREA AND
ALL OTHER UNITS. ' "
(B) EASEMENTS, APPURTENANT TO THE COMMON AREA, FOR ENCROACHMENT
UPON THE AIR SPACE OF THE UNIT BY THOSE PORTIONS OF THE COMMON AREA
LOCATED WITHIN THE UNIT. :

PARCEL II: '

AN UNDIVIDED 12.62% INTEREST IN AND TO THE COMMON AREA AS SHOWN AND

DEFINED ON THE MAP, EXCEPTING THEREFROM THE FOLLOWING:

(A) EXCLUSIVE EASEMENTS, OTHER THAN PARCEL 111, AS DESIGNATED ON THE
-MAP AND RESERVED TO UNITS FOR USE AS DESIGNATED IN THE DECLARATION;
~AND

(B) NON-EXCLUSIVE EASEMENTS, APPURTENANT TO ALL UNITS, FOR ENGRESS

AND EGRESS, SUPPORT REPAIR AND MAINTENANCE

PARCEL HI:
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(A) THE EXCLUSIVE EASE'MENT TO USE DECK AREA DESIGNATED D-5 ON THE
"MAP;

(B) THE EXCLUSIVE EASEMENT TO USE PARKING AREA DESIGNATED P-6 ON THE
MAP. :

PARCEL IV:

A NON-EXCLUSIVE EASEMENT APPURTENANT TO PARCEL I, ABOVE, FOR
SUPPORT, REPAIR AND MAINTENANCE, AND FOR INGRESS AND EGRESS
THROUGH THE COMMON AREA.

PARCEL V:
ENCROACHMENT EASEMENTS APPURTENANT TO THE UNIT, IN ACCORDANCE
WITH THE PROVISIONS OF THE DECLARATION.

LOT 113, BLOCK 3721 (85 Natema #5)
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‘Sent via US Mail on November 19, 2010:

Corin Frost
85 Natoma St. #5
San Francisco, CA 94105
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NOTICE OF PUBLIC HEARING
BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

‘NOTICE IS HEREBY GIVEN THAT, in accordance with Section 1245.235 of the Code
of Civil Procedure, the Board of Supervisors of the City and County of San Francisco, as a
Committee of the Whole, will hold a public hearing to consider the following proposal and said
public hearing will be held as follows, at which time all interested parties may attend and be
heard:

Date: Tuesday, | December 7,2010
Time: o3 00 p.m.

Location: Legislative Chamber, Room 250 located at City Hall, 1 Dr. Carlton B.
Goodlett, Place, San Francisco, CA

Subject: Public Hearing on Adopting Resolution to Acquire Real Property by
' Eminent Domain: authorize acquisition of real property commonly
known as 85 Natoma Street #5, San Francisco, California {Assessor’s
Parcel No. Block 3721, Lot 113) by eminent domain for the public
purpose of constructing the Transbay Transit Center Program.

- Said public hearing will be held to make findings of whether the public interest and
necessity require the City and County of San Francisco to acquire, by eminent domain, the

" following real property on behalf of the Transbay Joint Powers Authority (TIPA): fee ownership

of the real property commonly known as 85 Natoma Street #5,; San Francisco, California
(Assessor’s Parcet No. Block 3721, Lot 113) (Property), by eminent domain, for the public
purpose of constructing the Transbay Transit Center Program (Project); adopting environmental
findings under the Californta Environmental Quality Act (CEQA), CEQA Guidelines, and
Administrative Code Chapter 31; and adopting findings of consistency with the General Plan and
City Planning Code Section 101.1. A description of the Property is set forth in Schedule 1,
available in the official file for review in the Office of the Clerk of the Board.

The purpose of said hearing is to hear all persons interested in the matter. You have a
right to appear and be heard on the matters referred to in California Code of Civil Procedure
Section 1240.030, including, but not limited to, whether: (1) the pubhc interest and necessity -
require the Project; (2) the PrOJect is pianned or located in the manner that will be most -

- compatible with the greatest public good and the least private injury; (3) the Property sought to -
be acquired is necessary for the Project; and (4)the City and the TIPA have made the offer
required by California Government Code §7267.2 to the owner(s) of record of the Property.
Owners of the property who have been notified of such public hearing and who, within
fifteen (15) days after the mailing of such notice, have filed a written request to do so, may
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- appear and be heard at the public hearing. The Board, at its disctetion, need not give an
opportunity to any other person to appear and be heard.

The procedure of the Board requires that the finding of public interest and necessity be
made by a two-thirds vote of all its members. - :

At the close of the public hearing, a vote will be made on a resolution entitled _
“Resolution authorizing the acquisition of real property commonly known as 85 Natema
Street #5, San Francisco, California (Assessor’s Parcel No. Block 3721, Lot 113) by eminent
domain for the public purpose of constructing the Transbay Transit Center Program;
adopting environmental findings under the California Environmental Quality Act (CEQA),
CEQA Guidelines, and Administrative Code Chapter 313 and adopting findings of

consistency with the General Plan and City Planning Code Section 101.1.”

In accordance with Section 67.7-1 of the San Francisco Administrative Code, persons

- who are unableto attend the hearing on these matlers may submit written comments prior to the
time the hearing begins. These comments will be made part of the official public record in-these
matters and shall be brought to the attention of the Board of Supervisors. Written comments
should be addressed to Angela Calvillo, Clerk of the Board, Room 244, City Hall, 1 Dr. Carlton
B. Goodlett Place, San Francisco, CA, 94012. - .

Information relating to this matter is available in the Office of the Clerk of the Board and

agenda information relating to this matter will be available for public review on Thursday
December 2, 2010. :

. 1631



SCHEDULE 1

Legal description for the fee simple interest in real property commonly known as
85 N_atoma‘ Street #5, San Francisco, California (Assessor’s Parcel No. Block 3721, Lot 113)

CITY SAN FRANCISCO

PARCEL Lo ' )
CONDOMIN JUM UNIT NO. 5, LOT NO. 113, AS SHOWN UPON THE' CONDOMINIUM

MAP AND DIAGRAMMATIC FLOOR PLAN ENTITLED, "MAP OF 85 NATOMA STREET,

A LIVE/WORK CONDOMINIUM PROJECT, BEING A SUBDIVISION OF LOT 90 AS
SHOWN ON THAT CERTAIN PARCEL MAP FILED FUNE 24, 1998 IN BOOK 43 OF
PARCEL MAPS AT PAGE 181, BEING A PORTION OF ASSESSOR'S BLOCK 3721, SAN
FRANCISCO, CALIFORNIA", WHICH MAP WAS FILED FOR RECORD IN THE OFFICE
OF THE RECORDER OF THE CITY AND COUNTY OF SAN FRANCISCO; STATE OF -

'CALIFORNIA, ON DECEMBER 18TH, 2000, IN BOOK 66 OF CONDOMINIUM MAPS, AT '

PAGES 18 TO 22, INCLUSIVE, (REFERRED TO HEREIN AS "THE MAP") AND AS
FURTHER DEFINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS RECORDED ON APRIL 9TH, 2001, IN BOOK H862, PAGE 70 OF
OFFICIAL RECORDS OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF
CALIFORNIA (REFERRED TO HEREIN AS "THE DECLARATION” | - -

EXCEPTING THEREFROM ANY PORTION OF THE COMMON AREA LY[NG WITHIN -
SAID UNIT

EXCEPTFNG THEREFROM

(A) EASEMENTS THROUGH SAID UNIT, APPURTENANT TO THE COMMON AREA -

- AND ALL OTHER UNITS, FOR SUPPORT AND REPAIR OF THE COMMON AREA AND
ALL OTHER UNITS. ‘

(B) EASEMENTS, 'APPURTENANT TO THE COMMON AREA FOR ENCROACHMENT
UPON THE AIR SPACE OF THE UNIT BY THOSE PORTIONS OF THE COMMON AREA
- LOCATED WITHIN THE UNIT. . '

PARCEL IL;

AN UNDIVIDED 12.62% INTEREST IN AND TO THE COMMON AREA AS SI—IOWN AND

DEFINED ON THE MAP, EXCEPTING THEREFROM THE FOLLOWING:

" (A) EXCLUSIVE EASEMENTS, OTHER THAN PARCEL 111, AS DESIGNATED ON THE

- MAP AND RESERVED TO UNITS FOR USE AS DESIGNATED IN THE DECLARATION;

AND
(B) NON-EXCLUSIVE EASEMENTS APPURTENANT TO ALL UNITS, FOR INGRESS
| 'AND EGRESS, SUPPORT REPAIR AND MAINTENANCE

PARCEL III:
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(A) THE EXCLUSIVE‘EASEMENT TO USE DECK AREA DESIGNATED D-5 ON THE
MAP;

(B) THE EXCLUSIVE EASEMENT TO USE- PAR_KING AREA DESIGNATED P-6 ON THE
MAP.

" PARCEL IV:

A NON-EXCLUSIVE EASEMENT APPURTENANT TO PARCEL I, ABOVE, FOR
SUPPORT, REPAIR AND MAINTENANCE, AND FOR INGRESS AND EGRESS
THROUGH THE'COMMON AREA. '

PARCEL V:
ENCROACHMENT EASEMENTS, APPURTENANT TO THE UNIT, IN ACCORDANCE
WITH THE. PROVISIONS OF THE DECLARATION.

LOT 113, BLOCK 3721 (85 Natoma #S)
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'OFFER LETTER
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Amy L. Brown ‘ 4 - ‘ ity an unty of San Francisco |
Director of Real Estate . REAL ESTATE DIVISION

September 15, 2009

Via Certified Mail

Terri L. Brown

c/o Judi Cohen

MBV Law, LLP

355 Front Street
San-Francisco, CA 94111

" Re: 85 Natoma Street #5 (Block 3721, Lot 113): Offef to Purchase

Deat Ms. Brown and Ms. Cohen;

This letter constitutes a joint offer by the City and County of San Francisco (“City”) and the
Transbay Joint Powers Authority (TJPA) to-purchase 85 Natoma Street #5 (Block 3721, Lot
113) (the “Property”) from Terri L. Brown for One Million Two Hundred Fifty Thousand
Dollars ($1,250,000) for the unencumbered fee simple nterest in the Property.

The amount of the offer is the fair market value of the Property, as reflected in the attached
Summary Appraisal Statement (dated May 18, 2009). The Summary Appraisal Statement
provides a summary of the basis of the appraisal. The City’s and the TIPA’s joint offer is the
full amount of the appraisal. Also attachedis a proposed Agreement for Purchase and Sale of
Real Estate contalmng the terms of the proposed pu1chase of the Property.

‘As you know, the City and the TIPA are making this offer to purchase the Property as an

" advanced acquisition based on the property owner’s hardship. Because the property owner has
asked the TIPA to acquire the Property earlier than the TIPA had planned, the TIPA must seek
an additional source of funds for the acquisition from its funding partner, the San Mateo '
County Transportation Authority (SMCTA). Thus, the offer is contingent on the TJPA
1ecezv1ng funiding from SMCTA ‘ \

As the owner of property acquired by a public agency, Ms. Brown may be entitled to lelocatlon
assistance. The attached Relocation Assistance Brochure should answer most questions’
concerning relocation assistance. If you have any questions that are not answered by this
gulde please do not hesitate to contact me.

Office of the Diirector of Real Estate » 25 Van Ness Avenue, Suite 400 - San Francisco, CA 94102
- (415) 554-9850 + FAX:{415) 552-9216
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Letter to Terri L. Brown
¢/0 Judi Cohen
September 15,.2009

. Page 2

We also attach an information pamphlet detailing the process of eminent domain and your -
rights under the Eminent Domain Law. -

Under Code of Civil Procedure Section 1263.025, should Ms. Brown elect to obtain an
independent appraisal, the TIPA will pay for the actual, 1easonable costs of the appraisal up to.
$5,000, subject to the following conditions:

(a) Ms. BroWn not the City or the TJPA must order the appraisal. Should the
‘property owner enter a contract with the selected appraiser, the City and the TIPA will not be

parties to the contract.

-(b) - The selected appraiser must be a Certified General Appraiser wiih experience in
appraising property in eminent domain actions, and licensed by the California Office of Real

Estate Appraisers (OREA)

(c)  Appraisal cost reinbursement requests must be made in writing and submitted to

the TIPA. The property owner must provide a copy of the invoice for all work completed by
the app1a1sel

We look forward to working with you to arrive at a mutually satisfactory agreement. .

Ve1y tmly yours

CITY AND COUNTY OF SAN FRANCISCO
a Mummpal Corporatzon - : _

Amy L. Brown, Director of Property

© TRANSBAY JOINT PO’WERS AUTHORITY

. ‘;fl e »Harry Qumn, R_Ight of Way Acqulsmon. Agéﬁt |

T 1e3s.
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Letter to Terri L. Brown

c/o Judi Cohen
September 15, 2009
Page3

Enclosures

cc (w/o encis):

(1) Summary Appraisal Statement

(1) Relocation Assistance Brochure

(1) Eminent Domain Brochure

(1) Agreement for Purchase and Sale of Real Estate

Maria Ayerdi—Kaﬁ)Ian
Andrew Schwartz

- Kristen Jensen
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CHICAGO TITLE COMPANY

PRELIMINARY REPORT

FIRSTUPDATED = Dated as of: April 16, 2007 at 5:00 PM
Reference: 160250462 - Order No.: 160123 - MB |

-Regarding: 85 Natoma Street, #5
' San Francisco, California

CHICAGO TITLE COMPANY hershy reports that it is prepared 10 kssue, or cause to be issued, as of the date
hereof, a Policy or Policies of Title Insurance describing the land and the estate or interest therein hereinafter set forth,
insuring against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred to as
an Exception in Schedule B or not excluded from coverage pursuant to the printed Schedules Conditions and
St:pulatlons of said Pollcy forms. -

The pririted Except:ons and Exclusions from the coverage of sasd Pol:cy or Policies are set forth in the attached list.
Copies of the Policy forms are available upon request,

Please read the exceptions shown or referred to in Schedule B and the exceptions and exclusions set forth in the
attached list of this report carefully. The exceptions and exclusions are meant to provide you with notice of matters
which are not covered under the terms of the title insurance policy and should be carefully considered. It is
important to note that this preliminary repost is not a written representation as fo the condition of title and may not
list ail Hiens, defects, and encumbrances affecting title to the jand.

TH!S REPDRT (AND ANY SUPPLEMENTS OR AMENDMENTS HERETO) IS ISSUED SOLELY FOR THE PURPOSE OF
FACILITATING THE ISSUANCE OF A POLICY OF TITLE INSURANCE AND NO LIABILITY IS ASSUMED HEREBY. IF IT IS
DESIRED THAT LIABILITY BE ASSUMED PRIOR TO THE [SSUANCE OF A POLICY OF TITLE iNSUHANCE A BiNDER
OR COMMITMENT SHOULD BE REQUESTED.

The fonn of policy of title insurance contemnplated by this report is:
California Land Title Assoclation Standard Coverage Policy

. Visit Us On The Web: westerndivision.ctt.com

Title Department: Escrow Location:

CHICAGO TITLE COMPANY
2150 John Glenn, Suite 300

Concord, CA 84520

Phone: (825) 288-8000

Fax: (925) 521-0562

Chicago Title - San Francisco

388 Market St., Ste. 1300

San Francisco, California 94111
(415)788-0871  fax: {415)399-0940
Susan Trowbridge

. ESCROW OFFICER

Meg Bertini

TITLE OFFICER

PEF -08/05/555K
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SCHEDULE A

‘OrderNo: 160123 MB 5 . YourRef 160250462

1. The estate or interest in the land hereinafter described or referred ta covered by this report is:

A CONDOMINIUM, AS THE SAME IS DEFINED IN SECTION 783 OF THE CIVIL CODE

2. Title to said estate or interest at the date hereof is vested in:

' TERRI L. BROWN, AN UNMARRIED WOMAN

3. The land referred to in this report is sitnated in the State of Cahfom County of San Franci SCo
and is deseribed as follows:

' SEE ATTACHED DESCRIPTION

PREA -10/31 /676K
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Page 1 I DESCRIPTION
Order No. 160123 ‘ )

CITY OF SAN FRANCISCO

PARCEL I:

CONDOMINIUM UNIT NO. 5, LOT NO. 113, AS SHOWN UPON THE CONDOMINIUM MAP AND
DIAGRAMMATIC FLOOR PLAN ENTITLED, "MAP OF 85 NATOMA STREET, A LIVE/WORK
CONDOMINIUM PROJECT, BEING A SUBDIVISION OF LOT 90 AS SHOWN ON THAT CERTAIN
PARCEL MAP FILED JURE 24, 1998 IN BOOK 43 OF PARCEL MAPS AT PAGE 181, BEING A
PORTION OF ASSESSOR’S BLOCK 3721, SAN FRANCISCO, CALIFORNIAY, WHICH MAP WAS
FILED FOR RECORD IN THE OFFICE OF THE RECORDER OF THE CITY AND COUNTY OF SAN.
FRANCISCO, STATE OF CALIFORNIA, ON DHECEMBER 187H, 2000, IN BCOR 66 OF
CONDOMINIUM MAPS, AT PAGES 18 TO 22, INCLUSIVE, (REFERRED TO HEREIN AS "THE
MAPY} AND AS FURTHER DEFINED IN THE DECLARATION OF COVENANTS, CCNDITIONS AND
RESTRICTIONS RECORDED ON APRIL 9TH, 2001, IN BOOK H862, PAGE 70 OF ORFICIAL
RECORDS OF TBE CITY AND COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA (REFERRED
TO HEREIN AS "THE DECLARATION".)

EXCEPTING THEREFROM ANY PORTION OF THE COMMON AREA LYING WITHINISAID URIT.

EXCEPTLING THEREFROM:

(a) EASEMENTS TBROUGH -SAID UNIT, APPURTENANT TO THE COMMON AREA AND ALL OTHER
OUNITS, FOR SUPPORT AND REPAIR OF THE COMMON AREA AND ALL OTHER UMITS.

(B} EASEMENTS, APPURTENANT TO THE COMMON AREA, FOR ENCROACHMENT UPON THE AIR
SPACE OF THE UNIT BY THOSE PORTICNS OF THE COMMON AREA LOCATED WITHIN THE
UNIT. : )

PARCEL TT:

AN UNDIVIDED 12.62%'fNTEREST IN AND TO THE COMMON AREA AS SHOWN AND DEFINED ON
THE MAP, EXCEPTING THEREFROM THE FOLLOWING: '

(A} EXCLUSIVE EASEMENTS, OTHER THAN PARCEL III, AS DESIGNATED ON THE MAP AND
RESERVED TO UNITS FOR USE AS DESIGNATER IN THE DECLARATION; AND

(B} NON- EXCLUSIVE EASEMENTS, APPURTENANT TO ALL UNITS, FOR INGRESS AND EGRESS,
SUPFORT, REPAIR AND MAINTENANCE.

PARCEL YXI:

{A}) THE EXCLUSIVE EASEMENT TO USE DECK AREA DESIGNATED D-5 ON THE MAP;

. (B) THE EXCLUSIVE RASEMENT TO USE PARKING ARER DESIGNATED P-6 ON THE MAPR.

PARCEL IV:

A NON-EXCLUSIVE EASEMENT APPURTENANT TO PARCEL I, ABOVE, FOR SUPPORT, REPAIR AND
MATNTENANCE, AND FOR INGRESS AND EGRESS THROUGH THE COMMON AREA. ‘
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Page 2 7 ' DESCRIPTION .
Order No. 160123 '

" PARCEL V:

‘-/,
ENCROACHMENT EASEMENTS APPURTENANT TO THE UNIT, IN ACCORDANCE WITH THE
PROVISIONS OF THE DECLARATION
LO'I‘ 113, BLOCK 3721
(
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Page 1
Order No;

SCHEDULE B

160123 MB - o _ Your Ref: 160250462

At the date hereof exceptions to coverage in addition to the printed Exéepﬁons and Exclusions in the policy
form des:g;:tated on the face page of this Report would be as follows:

County and city taxes foxr the Fiscal Year 2007 - 2008, a lien not yet due

. A 1
_or payable.
R 2. County and City taxes for the Fiscal Year 2006 - 2007
Clst Installment : §7544.04 PAID
2nd Instailment - : $7544.04 DELINQUEWT + $764.40 PENALTY
Land _ ¢ $663,255.00
Improvements . :r  $663,255.00
Pergonal Property :  HONE ,
Exemption :  NONE .
A.P. No. H LOT 113 BLOCK 2721
Code Area :° N/A
B 3
c 4
D 5.
E 2

. The Lien‘of.Supplementai Taxes, if any, assessed pursuant to the

provisions of Chapter 3.5, Revenue and Taxation Code, Sections 75 et seq.

. The herein des¢ribed property lies within the boundaries of a Mello-Roos

Community Facilities District (*CFD'), as follows:

CFD No.
Fox

80-~-1
School Facility Repalr and Maintenance

This‘property, along with all other parcels in the CFP, is liable for an

Aannual Special Tax. This Special Tax is included with and payable with
‘the general propexty taxes of the City and County of San Francisco. The
tax may not be prepaid.

Further information may be obtained by contacting:

San Francisco Unified School District
 Office of the Superinténdent for Business

135 Van Ness Ave. '

San Francisco, CA 94102

Notice of Special Restrictions under the City Planning Code of the City

and County of San Francisco, upon the terms and conditions contained

thareln

Recorded - : : OCTOBER B, 1598, REEL B237, IMAGE 624, SERIES NO.
v 98-G447785-00, OFFICIAL RECORDS

. Property Line Window Agreement

bDated : OCTOBER 6, 1998

PRER -10/31/97bK
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Page 2

SCHEDULE B
(continued)

Order No: 160123 MB ' © YourRef: - 160250462

v

Executed By :  MARTIN PROPERTIES, LLC
Recorded :  OCIOBER 8, 1998, REEL H237, IMAGE 626, SERIES NO.
98-G447787-00, OFFICIAL RECORDS

Which recites as Follows:

That the proposed openings along the northeast property line will be
protectad or closed with approved windows or wall construction, in the

event that the adjoining property is improved in such. a manner that the.

openings no longex comply with Sec.. 504 {D}- of the San Franc1sco Building

. Code.

Easement Agreement
Dated ) ' H OCTOBER 25, 2000
Executed By : MARTIN PROPERTIES LLC, A CALIFORNIA LIMITED
~ LIABILITY COMPANY ("MPLLC")
And Between - - - : 580 HOWARD STREET OWNERS ASSOQCIATION, A CALIFORNIA
: : NON-PROFIT OWNERS ASSOCIATION CORPORATION (580
: OWNERS ASSOCIATION) '
Upon the terms, prov151ons, covenants and conditions contained theremn,
Recorded © & NOVEMBER 6, 2000, REEL H758, IMAGE 42§, SERIES NO.
2Q00-G8601%9-00, OFFICIAL RECORDS

Limitations, covenants, conditions, ecasements, restxictions, reservations,

¢ exception, termg, liens or charges, but omitting any covenant or

restriction, if any, based on race, color, religion, sex, handlcap,
familial status or national origin unless and only to the extent that said
covenant (a} ias exempt wader Chapter 42, Section 3607 of the United States
Code oxr (b) relates to handicap but does not discriminate against
handicapped pexrsons, contained in the Declaration
By H MARTIN PRDPERTIES, LLC o ‘
Recorded : APRIL 9, 2001, REEL H862, IMAGE 70, SERIES NO.

. : ' 2001-GS28081-00, OFFICIAL RECORDS

NOTE: Section 12955 1 of the Government Code prov1des the follow1ng-'1f

this document contains any restriction based on xace, color, religion, sex,_
- familial status, marital status, disability, national origin, or ancestry,;

that restriction violates state and federal fair housing laws and is void,
and may be removed pursuant to Section 12956.1 of the Government Code. '

- Lawful restrictiong under state and federal law on the age of occupants in

senior housing or hou31ng for older persons shall not be constxued as
restxactlons based on familial status.

Contains no reversionary clause.

Contains a mortgagee protaction clause. -

. Liens and charges for upkeep and maintenance as set forth in the. above

mentioned Declaration, payable to 85 NATOMA STREET OWNERS ASSOCTIATION.

PRELIMBC-8/23/53bk
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SCHEDULE B

Page 3 | {continued)
 OrderNo: 160123 B ' . YourRef 160250462
\
K 10. Deed of Trust to secure an indebtedness in the original amount shown below
. Amount - B 5892,500.00 g
Dated o : SEPTEMBER 11, 2003
Trustor ©:  THERRI L. BROWN, AN UNMARRIED WOMAN
Trustee : CALIFORNIA RECONVEYANCE COMPANY
Beneficiary : WASHINGTON MUTUAL BANK, FA, A FEDERAL ASSCCIATION
Address : /O ACS IMAGE SOLUTIONS
’ 12691 PALA DRIVE
M3L56DPCA

GARDEN GROVE, CA 92841

Loan No. : 03-0661~065935077-1 . .
Recorded : SEPTEMBER 18, 2003, REEL 1475, IMAGE 208, SERIES -
NO.. 2003-H542343-00, OFFICIAﬁ RECORDS

L 11. Deed of Trust to secure an indebtedness in the oxlgmnal amount shown below
Amount . - : $250,000.00 :
Dated : ) : APRII: 27, 2005 .
Trustor :  TERRI L. BROWN, AN UNMARRIED WOMAN
Trustee :  AMERICAN SECURITIES COMPANY
Beneficliary :  WELLS FARGO BANK, N.A.

Address :  LSI-NORTH RECORDING DIVISION
' '~ 5029 DUDLEY BLVD.
: _ MC CLELLAN, CA 95652
Loan No. : D651-651-8091528-1998
Recorded MAY 6, 2005, REEL 1884, IMAGE 378, SERIES NO.
2005-H948727-00, OFFICIAL RECORDS

"

5 12. SATD LAND LIES WITHIN THE BOUNDARIES OF THE “REDEVELOPMENT FLAN FOR THE
TRANSRAY PROJECT AREAY, AS DISCLOSED BY INSTRUMENT RECORDED AUGUST 4, 2006,
IN REEL J-197, IMAGE 0575, INSTRUMENT NO. 2006-I224836-00, OFFICIAL RECORDS

T 13. DECLARATION OF RESTRICTIONS FOR THE TRANSBAY REDEVELOPMENT PROSECT AREA,
RECORDED AUGUST 4, 2006, IN REEL J-197, IMAGE 0578, INSTRUMENT NO.
2006-1222839-00, OFFICIAL RECORDS.' '

.7 - 14, The effect of instruments, proceedirgs, liens, decrees ox other matters
which do not specifically describe said land but which, if any exist, may
affect the title or impose liens or encumbrances thereon. The name search
necessary to ascertain the existence of such matters has not been completed
and in order to do g0 we require a Statement of Identity
From : TERRY L. BROWN

.M SUPPLEMENTAL NOTE:

Nonme of the above exceptions preclude attachment of a CLTA 100 endorsement

-

PRELIMBC-8/23/93bK
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Page 4

Order No: 160123 MR

SCHEDULE B
(continued)
\Terﬂﬁ 160250462.

‘to an ALTA loan policy issﬁed pursuant to this Report and a CLTA 115.2

endorsement will reflect that there is located on said land-a COMMERCIAL
CONDOMINIUM known as 85 NATOMA STREET, #5, SAN FRANCISCO, CALIFORNIA.

NOTE 2:

According to the Public Records, no Deed conveying the property described
in this Report has been tecorded within a period of two years prior to the
date of this Report, except as shown herein: : S S :

Title of the Vestee heérein wasg

 Acgquired By

From

Tol
Recorded

JR/Xh
07/31/05
Meg Update 4/26/2007

LY

GRANT DEED
STEEL ARC PROEPRTIES LLC, A CALIFORNIA LIMITED
LIABILITY COMPANY

TERRT L. EROWN, AN UNMARRIED WOMAN

SEPTEMBER 18, 2003, REEL I475, IMAGE 207, SERIES
NO. 2003-H542342-00, OFFICIAL RECORDS

PRELIMBC-/23/93bk
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Page 5

SCHEDULE B
(continued)

Order No: 160123 MB . Your Ref: 160250462

e

CREDITORS’ RIGHTS NOTE

NOTE: If a 1970 ALTA Owner's or Lendexr’s or 1975 ALTA Leasehold Owner’s
br Lender’s policy form has been reguested, the policy, when
approved foy issuance, will be endorsed to add the following to
the Exclusions From Coverage contained therein:

" Loan Policy Exclusion:

Any claim, which arises out of the transaction creating the interest of the
mortgagee insured by this policy, by reason of the operation of federal
bankruptcy, state insolvency, or similar creditors’ rights laws, that is
based on: ' ‘

(i} the transaction creating the interest of the insured mortgagee
being deemed a fraudulent COnveyance or fraudulent transfer; or

(34} the Subof&iﬁatioﬁ of the interest of the instred wmortgagee as a
result of the appllcation ‘of the doctrine of eguitable
subordlnatlon, or

{idid) the transaction creating the interest of the insured mortgagee
belng deenmad a preferential transfer except whera the preferential
transfer results from the failure

a. to timely record the instrument of tramsfer; ox
- b. of such recordation to impart notice to a purchaser for

value or a judgment or lien creditor

Owner’s Policy Exclusion:s

‘Any claim, which arises out of the transaction vesting in the Insured the

estate or interest insured by this peolicy, by reason of the operatian of
federal bankruptcy, state ingolvency, or similar credltors’ rlghts Iaws,
that is based on:

{i) the transaction creating the estate or interest insured by this
- policy being deemed a- fraudulent conveyance or fraudulent
trangfer; or

{ii) the transaction creating the estate or interest insured by thig
policy being deemed a preferential transfer except where the
preferential transfer results from the failure

*ﬁ’a. to timely record the instrument of transfer; or
b. of such recordation to impart notice to a purchaser for
value or a judgment or lien creditor.

PRELIMBG-9/23/3bk
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Order No: 160123 - M3 ' Your Ref: 160250462

e

NOTE

* The land referred to in this Preliminary Report was identified in the

order ‘application only by street address or assessor’s parcel
number. This land has been located on the attached map. The
use of a street address or assessor's parcel number creates an

uncertainty as to the correct legal description for the land involved in

your transaction. Please review the map.. Is the correct land
located on the map? If your transaction involves other land or more
land or less land than that located on the map you should
immediately advise your title officer or escrow officer.

. HCMA —07/20/00bk
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CHICAGO TITLE INSURANCE COMPANY

Fidelity National Financial Group of Companies’ PrNacv Statement
July 1, 2001

We recognize and respect the privacy expectation of today’s consumers and the requirements of applicable federal and
- state privacy laws. We believe that making you aware of how we use your non-public personal information ("Personal
riformation®), and to whom i is disciosed, will form the basis for a relationship of trust between us and the public that we
serve, This Privacy Statement provides that explanation. We reserve the right to change this Privacy Statement from time
1o time consistent with applicable privacy laws. .

In the course of our business we may collect Personal Information about you from the following sources:
* From apphcanons or other forms we receive from you or your authorlzed representative;
* From your transactions with, or from the servuces heing performed by, us, our affiliates, or others;
* From our infernet web sites;’
* From the pubhc records maintained by governmental entities that we either obtain d:recﬁy from
those entities, or from our affiliates or others; and
B * From consumer or other reporting agencies.

- . Our Policies Regarding The Protect!on Of The Confldentiality And Security Of Your Persunal lnformation

We maintain physical, electronic and procedura! safeguards to protect your Personat Information from unauthorized
access or intrusion. We limit access to the Personal Information only to those employees who need stich access in
connection with providing products or services to you or for other legitimate business purposes.

Our Pollcles and Practices Regarding the Sharirig of Your Pai'sonai Information

We may share your Personal Information with our affiliates, such as insurance compames agents and other real estate
settlement service prowriers We may also disclese your Personal Information:

* to agents, brokers or representatives to provide you with services you have reéquested,
* 1o third-party contractors or service providers who providé services or perform marketing or other
. functions on our behalf; and ‘
* to others with whom we enter into joint marketing agreements for products or services that we
believe you may find of interest.

in addmen we will disclose your Personal Information when you direct or gwe us permission, when we are requ:red by
law to do so, or when we suspect fraudulent or criminal activities. We also may disclose your Personal information when
otherwise permitted by applicable privacy laws such as, for example, when disclosure is needed to enforce our rights
arising out of any agreement, transactaen or relationship wrth Yot

One of the important responsibilities of some of our affiliated companies is 1o recard documents in the public domain.
Such documents may contain your Personal Information,

Right To Access Your Personat Information And Ability To Correct Errors Ot Request Change Or Deletion

Certain states afford you the right to access your Personal Information and, under certain circumstances, to find out to
whom your Peérsonal Information has been disclosed. Also, certaln states afford you the right to request correction, |
amendment or deletion of your Personal Information. We reserve the right, where permitted by law, to charge a
reasonable fee to cover the costs Incurred in responding to stich requests. .

All requests must be made in writing to the following address:
Privacy Compliance Officer
Fidelity National Financial, Ine.

601 Riverside Drive
Jacksonville, FL. 32204

Multiple Products or Services:

‘if we provide you with more than one financial product or service, you may receive more than one privacy notice from us.
We apotoglze for any inconvenience this may cause you.

PRIVAGYT - 10/21/03 A4
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Attached to Order No. 000160123 MB

LIST OF PRINTED EXCEPTIONS AND EXCLUSIONS
" CALIFORNIA LAND TITLE ASSOGIATION STANDARD COVERAGE POLIGY - 1990 | (
EXCLUSIONS FROM COVERAGE |

Tha following matters are expressly excluded from the coverage of this polacy and the Comparny will not pay loss or damage, costs, attomey 's fees
or expenses which asise by reason of;

1. ® Any law, ordinance or governmental regulation { nc!uding but not Emited to building and zoning laws, ordinances, or regulations}
restiicting, regulating, prohibiting or refating 1o §) the ocoupancy, use, or enjoyment of tha land; (i) the character, dimensions or
location of any improvement now or hereafter erected on the land; {il§) a separation: in ownership or a change in the dimensions or
area of the land or any parcel of which the land is or was a part; or (v) environmental profection, or the effect of any vigiation of thesa

* taws, ordinances or governmental regulations, except fo the extent that a riotice of the enforcement thereof or a notice of a defect, lien
or encumbrance rasuiﬁng from a violation or aﬂeged walaﬁoa affecting the land has been raoorded in the publw records at Date of
Policy. .

{}  Any governmental police power not excluded by (a) above, except fo the extent that a notica of the exercise thereof or a notice of a
" dafect, lien or encumbrance resulbng froma wolatiar; or a!leged wolabon affecting the land has been recorded in the public records at

Date of Policy. ’

2. Fights of eminent domalin unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but nat
excluding from coverage any taking which has accurred prior to Date of Policy which would be bmdmg on tha rights oi a purchaser for
value without knowledge. . .

3. ' Defeéts Iiens encumbrances, adverse claims or other matters:

 {a) whether ar not recorded in the public records at Date of Policy, but created, suffered, assumed or agread to by the insuraed claimant;
{} . not known to the Company, not recorded in the public records at Date of Pohcy, but known to the insured claimant and not disclosed
i writing fo the Company by the insured claimant piior to the date the insured ciaimant became an insured under this policy;
© resuiting in no foss or damage to the insured claimant; .
{d) - attaching or created subsequent to Date of Policy; or
(e) . resulting in loss or damage which would not have baen sustained if the Insured claimant had patd value for the insured mortgage or

the estate or mterest msured by this policy. ‘ (
. " ["

4, Unenforceabiiity of the lien of the insured morigage because of the ability or failure of the insured at Date of Policy, or the inability or "
failure of any subsequent owner of the indebtedness, to comply with appismble doing busmess laws of the state in which the land is
situated. .

5. ) .lnva!ednty or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transactlon evidenced by the

) insured morigage and is based upon usury or any consumer credit protection or trutti-indending law.

8, Any claim, which arises out of the transaction ves!mg in the insured the estate or interest msufed by this policy or the transaction
creating the interest of the Insured lender, by reason of the operation of federal bankruptey, state insolvency or similar creditors’ righits
laws.

EXGEPTIONS FROM COVERAGE
" ‘fhis poiu:y does notinsure against loss or damage (and the Company will not pay costs, attomeys' feas or axpanses} whlch arige by réason of
1. Taxes or assessments which are not shown as existing fiens by the records of any ’raxmg authorsty that levies taxes or assessments on real_. :
property or by the public records.
Proceedings by a public agency which may tesult in taxes or assessments, or notices of such proceedlngs. whether or not shown by the

records of such agency or by the publio records.

2. Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an mgper:non of the land or

which may be assarted by persons in possession thereof,

3.  Easements, liens, or encumbrances, or claims thereof, which are not shown by the public records,

4. Discrepancies, conflivts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey wouid discfose, and

which are not shown by the public records. .

5. {a) Unpatented mining claims; (b} reservations or exceptions in patents or in Acts authorizing the i ;ssuance thereof; {c) water. nghts cra:ms or _

title to water, whether or not the matters excapted under {a), (@) or (c) are shown by the public records. (

. . 4 (: .

CETASGP —0512/95 AR
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« Attached to Order No. 000160123  MB

AMERICAN LAND TITLE ASSOCIATION RESIDENTIAL TITLE INSURANCE POLICY (6-1-87)
EXCLUSIONS ‘
In addition to the exceptions in Schedule B, you are not insured against loss, costs, attorney sfees and expenses resubting from:

1. Governmental police power, and the existence or violation of any law or governmental regulation. This includes bmldmg and
zoning ordinances and also laws and regulations concerning:
land use land division
improvement on the land ' environmental protection ‘ '

This exclusion dees not apply to the violations or the enforcement of these maiters which appear in the public records at Policy Date,
This exclusion does not limit the zoning coverage destribed In fems 12and 13 of Covered Title Risks.

2. Therightio take the land by condemning it, uniess:
' a notice of exersising the right appears in the pub!lc records on the Policy Date
the taking happened prior to the Policy Date and is binding on you if you bought the land without knowing of the taking

3. Title Risks: . '
that are created, allowed, or agreed to by you ‘
that are known o you, but not to us, on the Polloy Date - unless they appeared in the publsc records
that result in po loss to you
fhat first affect your title after the Pol:cy Date - this does not limit the labor and material lien coverage n lem 8 of
Covered Tite Risks

4, Failureto pay value for your fitle,

5. lackofaright
to any iand outside the area specially descnbed and reférred to initem 3 of Schedule A, or
in streets, alleys, or waterways that touch your land

This exclusion does not lirit the access coverage in lem 5 of Covered Title Risks.
EXCEPTIONS FROM COVERAGE
In addition 1o the Exceptions, you are not insured against loss, costs, attorneys® fees and expenses resumng from:

1 Someone claiming an interest in your land by reason of;
A. . Easements not shown in the public records
- B. - Boundary disputes not shown in the public records
GC.  Improvements owned by your neighbor placed on your land

2. I in addition fo a single family residence, your existing structure consists of one or mere Additional Dwelling Unit, llem 120f
Covered Title Risks does not insure you zgainst joss, costs, atlorneys’ fees, and expenses resulting from:
" A, -The forced rernoval of any Additional Dwelling Unlt, or,
B. The forced conversion of any Additional Dwelling Unit back to its original use,

if said Additional Dwelling Uréit was eittier constructed or converted to use as a dwelling unit in viokation of any law or government
regulation.
AMERIGAN LAND TITLE ASSOCIATION HOMEOWNER'S POLICY OF TITLE INSURANGE (10-17-98)
EXCLUSIONS
In addition to the Exceptions in Schedule B, You are net insured against loss, costs, attumeysfees and expenses resultmg from

1. CGovemrmental polica power, and the existence or wo!atien of any law or government reguiation. Thls intludes ordinances, laws
and regulations concerning: . ,
~a. bullding c Land use e, Land division
" b. zoning d. Improvements on the Land f. environmenial protection
This Exclusion does not appiy to violations or the enforoement of these matters if nolice of the vivlation or enforcement appears
in the Public Records at the Policy Date.
This Exclusion does not imit the coverage described in Covered RJSI( 14, 15 18, 1? or 24,

2. Tha ian!ure of Your existing structures, or any part of them, o be conshucted in accordance with applicabie building vodes, This
Exclusion does not apply to viclations of Building codes i notice of the violation appears in the Public Records at the Policy Date,
3. The right to take the Land by condemning #, unless: ‘
a.  anotice of exercising the right appears in the Public Becords at the Policy Date;or
h. thetaking happened before the Policy Date and is binding on You ¥ You bought the Land without Knowing of the taking.

4. Risks:
a. that are created, allowed, or agreed to by You, whethar or not they appear in the Public Records;
b,  that are Known to You at the Policy Date, but not to Us, unless they appear in the Public Records at the Policy Dale,
c. thatresultin nolossto You; or -
d.  that first ocour after the Policy Date this does not firnit the coverage desvribed in Covered Risk 7, 8.d, 22, 23 2dor 25,

5. Failureto pay vaIue of Your Title,

6. lackofaright :
a. . toeny Land outside the area specifically described and referred to in paragraph 3of Schedule A and
b, in streets, alleys, or waterways that touch the Land,

This Exclusion does not limit the coverage described in Covered Risk 11 or 18,
ALTAHTIR D’r/zo/!}sbk
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AMERICAN LAND TITLE ASSQCIATION LOAN POLICY (10-17-928)
WITH ALTA ENDORSEMENT - FORM 1 COVERAGE
and :
* AMERICAN LAND TITLE ASSOCIATION LEASEHOLD LOAN POLICY (30-1 7-92)
WITH ALTA ENDORSEMENT - FORM 1 COVERAGE

EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, atmmeys fees or
expenses which arise by reason of: ‘

1. & Any law, ordinance or governmerntal reguiation {including but not limited to huilding and zoning laws, ordinances, or regulations) restriciing,
regulating, prohibiting or relating to §) the occcupancy, use, or enjoyment of the land; (i) the character, dimensions or focation of any
Improvement now or hereafter erected on the land; (i) a separation in ownership or a change in the dimensions or area of the fand or any
parcel of which the land is or was a part; or {iv) environmental protection, or the effect of any violations of thesa laws, ordinances or
governmental regulations, except to the extent that a notice of the enforcemaent thereof or a notice of a defect, lien or encumbrance resulting
from a violation or afleged viclation dffecting the land has been recorded in the public records at Date of Pn[icy ‘

)] Any governmentat police power not exeiuded by (a) abova, except to the exient that a notloe of the exercise thereof or a notice of a defect,

lien or encumbrance resulting fram .a violation or allaged violation affecting the land has been recorded in the pubi;c records at Date of' -

Policy.

2 Rights of eminent domain unless notice of the exercise thereot has been recorded I the public records at Date of Palicy, but not excluding
from coverage any taking which has occurred prior to Date of Policy which would be binding on the fights of a purchaser for value without
knf.wledge .

3. Dofacts, liens, encumbrances, adverse claims or other matters:

@ created, suffered, assumed or agreed to by the insured claimant;

)] not known to the Company, not recorded in the public records at Date of Policy, bu’c known to the msured claimant and not dtsciosed in
“writing to the Company by the insured claimant prior to the date the msured clalmant became an msured under this policy;

© resulting in no loss or damage to the insured claimant; -

@ attaching or created subsequent to Date of Policy (except to the extent that this policy insures the priority of the lien of the insured martgage

. over any statutory lien for services, labor or materiaf or to the extent Ensurance is afforded hereln as to assessments for street improvernents

under construction or completed-at Date of Policy); or

{e) . resulfing in loss or damage which would not have been sustained if the insured claimant had pald value for the :nsumd mortgage

4, Unenforceabmty of the lien of the insured morigage because of the Inabifity or failura of the insured at Date of Pokcy, or the inability or
failure of any subse.quent owner of the indebtedness, to comply with' applicable doing business laws of the state in which the land i
situated.

5 'Envaiidity or' unenforceabiiity of the llen of the insured morigage, or claim thereof, which arises out of the 'tranAsac!io.n evidencad by the{

* insured mcrtgage and is based upon usury or any consumer credit pmtection or truth in lending law.

6. Any statutnry lien for services, labor or materials {or the claim or pnorrty of any statutory lien for services, labor or materials over the lien of

the insured mortgage) arising from an improvement or work related fo the land which is sontractéd for and commenced subsequent to Date
of Palicy and is not financed in whole or in part by proceeds of the indebledness secured by the insured mortgage which at Date of Policy
the insured has advanced or is obligated to advance, .

7. Any claim, which arises out of the fransaction creating the interest of the morigagee msured by ﬂ'us policy, by reason of the operation of
’ federal bankruptcy state insclvency, or similar creditors” rights laws, that is based on;
1) . the transaction creating the interest of the Insured morigagee being deemed a fraudulent conveyance or fraudulent transfer: or
{n the subordination of the mterest of the insured mortgagee as a result of the application of the doctiine of equitable
’ subordination; or

i - the transaction creating the interest of the insured mortgagee being deemed a preferential fransfer except whare the- :

preferential fransfer results from the failure:
@ totimely record the instrument of transfer; or
b}  of such recordation to impar& notice to purchaser for value or a ;udgment orlien cred;tar

The abova po!icy forms may ba issued to afford eithar Standard Coverage or Extanded coverage. In addition in tha above Exclusmns from:

' Covarage, the Exceptions from Coveraga ina Standard Coverage policy will aleo include the !clluwing General Excepuons.

EXGEPTIONS FROM COVERAGE
This policy does notinsure against loss or damage {and the Gompany will not pay costs, attorneys’ fees or expenses) whlch arise by reason of:

. 1. Taxes or assessiments which are’ not shown as existing liens by the records of any taxing authority that levies faxes or assessments on rea! property

or by the public records.
Procesdings by a public dgency wmch may result in taxes or assessments, or notices of such proceedings, whether or not shown by the records of
such agency or by the public records.

2. Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained hy an inspection of the land or by'

making inquiry of persons in possession thereof,

© 3. Essements, liens, or encumbygances, or claims thereof, which are not shown by the public records.

4.  Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other faéts which a oorrect survey wou!d dnsclose and whsch are
niot shown by the public records,

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof (c) water tights, claims or tit!e to{
water, whether or not the matters excepled under {a), {b) or {c) are shown by the public records.

A.LTALP~05712/95M
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v

AMERICAN E.AND T]TLE ASSOCIATION OWNER'S POLICY (10-17-92)
and
AMERICAN LAND TITLE ASSOCIATION LEASEHOLD OWNER'S POLICY (10-17-92)

' . EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this pohr:y and the Company wilf not pay loss or damage costs, attorney’s fees
OF expensas which arfse by reason oft

1. @ Any law, ordinance or governmental regulation (‘ncrudlng but not Himited to bullding and zoning laws, ordinances, or regu!aﬁons)-
' restricting, reguiating, prohibiting or relating to {i} the occupanty, use, or enjoyment of the land; (if} the character, dimensions or
_{ocation of any improvement now or hereafter erected on the land; (i) & separation in ownership or a changg in the dimensions o7
area of the fand or any parcel of which the fand is or was a part; or (iv) environmental protection, or the effett of any violations of these
laws, ordinances or governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect; lien
" or encumbrance resulfing from a vm%atnon or alleged viclation affecting the iand has been recurded in the public records at Data of
Policy. : :

) Any govemmental police power not excluded by (a) above, except to the extent that a'notice of the exercise thereof or a notice of a
defect, lien or encumbrancs resutfing from « viclatlon or alleged violation affecting the land has been recorded in the publie records at

Date of Policy.
2, Rights of emninent domain unfess notice of the exercise thereof has been recorded in the public records at Date of thcy, but not
. excluding from soverage any taking which has orx:urred prior to Date of Policy which would ba binding on the ngh&s of a purchaser for
‘value without knowiedge.

‘3. - Defects, liens, encumbrances, adverse clalms or other matters:
) created, suffered, assurned or agreed to by the insured claimand;
b} not known to the Company, not recorded in the public records at Date of Poficy, but known to the insured claimant and not disclosed
in writing 1o the Company by the insured claiman? prior 1o the date the insured claimant became an insured under this policy;

{c} resulting in no loss of damage to the insured claimant;

) attaching or created subsequent to Date of Policy; or

(3] resulting In loss or damage which would not have been sustained if the insured clalmant had paid value for ihe estate o interest

" insured by this policy,

4. Any claim, which arlses out of the transaction vesting in the Ensured the estata or interest insured by thls poilcy, by reason of the
) operation of federal bankruptey, state insolvenocy, o similar oreditors’ rights laws, that is based on:
] the transaction creating the estate or interest Insured by this polley being deemed a frauduient conveyance or frauculent
' transfer; or

(D] the transaction creating the estate or interest insured by this pohcy being deemed a preferential ransfer except where the
preferential transfer results from the failure:
a) tofimely record the instrument of transfer; or
M)  of such recordation to irmpast nofice 1o a purchaser for value or a judgment or llen creditor.

Tha above poliey iormé may ba issusd to afford either Standard Ccvarﬁga or Extendad Coverage. In addition to the above Exclusions from
Covarage, the Excepllons from Coverage In a Standard Coverage policy wilt also include the following General Exceptions:

EXCEPTIONS FROM COVERAGE
This policy does not insure agamst tnss or damage {and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of:

4. Taxes or assessments which are not shown as existing Hens by the records of any taxing authority that levies taxes or assessments on real
property or by the public records,

Proceedings by a public agency which may resuit in faxes or assessments, or notices of such proceadings, whether or not shown by the
records of such agency or by the public records, '
2. Any facts, rights, inferests or claims which are net shown by the public records but which could be ascertained by an mspectxon of the land or.
by making inguiry of persons I possession thereof.

3. Easements, liens, or encumbranees, or claims thereof, which are not shown by the public records.

4,  Discrepancies, confficts in boundary lines, shortage in area, encroachmenits, or any other facts which a correct suivey would disclose, and
which are not shown by the public records.

5. (a) Unpatented mining claims; {b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (¢} water rights, claims or
title to water, whether or not the matters excepted under (g}, (b) or (¢} are shown by the public records,

ALTAOPEG ~ 05/12/95 AD,
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OENERAL NOTEG

1. ‘the wybdfvizlon danloted heroiln is subisct to tha oravisiony of
the Daviz=atirling Coason Interest Development Azt, Titls &,
Part 4. Divizien Sapond of the Civil Cods.

2, “Comman Aras’ zhull aexn thome portfons of land and kprovemshbs
to whioh title ia hole in Comson by all owaers and wkich |8 net
& part of any unlt as shown on this ¥ap lylne withia the
eroparty desaribad on this Wap. the Cosmon Aras Lecludes. but
1w rist limited to bearine walis, solumns, firs ssoapes.
Joundations, €hrders. gacnte of parking aren, land, stafrs,
wub-floora. usflaished fioors, siven. duttd, fluss, Ghutow,
“shdulta, wires, and athar utflity fsstallztions, whoraver
loomted, axcapting the sutlets therec? when lagabed withih the
unte., .

3. "UnLL™ ahall Mean o nusdarad Bortion of a Cordemintya havina
Bousdarlas s sat forth on this Flan and vhers not_ as atated. aa
ant,forth La snstlon ITSL(¢Y of the Callfernis Civil Code. which
xtates Ln DaPb Ehat the boundarlez.of the ynit 4rsniad are Lhe
interior surfecem of the pariwster waile. ficors, cellince.
windowa, snd dosrs thoresf. and Unlt inclutes bath the parcicns -
of ths building wo"described ard_slrscacc ko wncommeansd.’ .

4, The ownef of Ynit shull swn ah SRdivided lotersat In tha "Coamen-
Area”. tha'parnentase af waich ia whown on the table ap shast 8,

B, ALl antlex are 58% unless wxoresalr othsrwlas jndlcated.

4. ALL distances sre measured in fest, and dacimls Ehcrest.

F. ALl walls sra 9.6 foot thick unleas otherwiss indicated.

B. AlL interlor dimonsienm shoun and clavallons notad on this mav
ars lntandsd o be tha unfinfshsd Latarior aurfaces of Lhe
walla, ‘Fioora, and cellinds.

9 ~ City 4 Kap Humbay 318,

16, Botabmark - Sluster of benchaaris ai ths intormection of Secand
and Folapa 3tremts, inciudind lattsr “g* in ~GPEH" an HPPS
hydrant &t hartheast sofmar, tlevatfsan 43.11z. Gltv of San
Francisan Datun.

1t. The sreas deslanated "P° le.g. P
arwan for parklbs turssasc and shell Ge dranted as
Aspurisnsacer of particular unik The areas desidnated “pat

featts PA=] ars sxolusive Lns EREEMMNt ateds Por maTkingd
Purposss and zhall be aranted & ATPUTLARARISE Lo cwherd of
unlis withisi the pradact Xeowh am 3EQ Howard Stceat which 1
whawn on 59 &, 1  ourauant to S2SEN.E. HLbk .

12, The arcks dasitnatsd "0° ba.g. D-3) aré #xclusive die sasenent
deenn ne dacks and are aspurtseant to the Unit with the sake
Auabar,

13, The vavilcal Linits of dock evoas Are BEs acse as tis unit to
which thay sdfoie. .

14, Par wisdous, #re sacapen, and other sncraschmants an
Matens Strast ate sllewed by building cermit snd ars xubieot To
the twstrictionw sat forts in the Sullding Code of the Clty and
Qounty of San Fransiscs, This doss not convey any cwnarthis
interest in such ohorosckRast aress Lo the property/eondominium
ualt cwnsr,

18, Basis of tha surwey = 43 P4, 181,

10, Vasting Dasd ~ Racordsd Pabrussy 13. 1857, [n Rwol 0822, Izaa
k28, Official Records of the City ant County of San Franclves,

IT. Yhe vroveriy fa aublary to "Metick of Svecial fRestrictisas
undsr tha City Planning gsde™. recorded 2 1958, 4n
Bozi . PEAS, + Official Aesards of the Eley and

Gourty B0 San Frensleceo.

1N Ansroval of this Final Haw shall not br daossd approval of the
dwalgn of any structires which have hsot besn reviowsd snd
appravad by ampropriate Glty stenoles prior to aubmittai of
this Zlpal Hep. Any ditwotirem constructsd subssqueat to
approval of this Floal Nas shall-cowbir with all reievant Cicy
Codea, lhnsivding bat not limited o Plamntne, Houning and
Buliding Code in 4fTest st the time of eny mpplicatles for
requlee parmita,

39, Tha duildimg ahown on this Zinal Mao 'bas sot bwen fulir
constructad at the Liwe =f spproval of this Finel Ham, In the
avant the buiidints, as cosatypuctad. aTe @OL ki &hown on Lhix
Final Wap. the sbner shatl wu mardmant 4o thix Flnal
Nao withity aixty {801 daym of the (sausnce of & certiffcata of
oeaupancy of cebtifiante of fiasl completion for auch huildlar,

20, Suhjert to Tacordsed &, 2000 in Rec) KYS3
C.R. Tmaga O42E,
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Page 1 DESCRIPTION
Order No. . 160123 '

CITYy OF SAN.FRANCiSCD
PARCEL I1:

CONDOMINIUM UNIT NO. 5, LOT NO. 113, AS SHOWN UPON THE CONDOMINIUM MAP AND
DIAGRAMMATIC FLOOR PLAN ENTITLED, "MAP OF 85 NATOMA STREET, A LIVE/WORK
CONDOMINIUM PROJECT, BEING A SUBDIVISION OF LOT 90 AS SHOWN ON THAT CERTAIN
PARCEL MAR FILED JUNE 24, 1998 IN BOOK 43 OF PARCEL MAPS AT PAGE 181, BEING A
PORTION OF ASSESSOR’S BLOCK 3721, SAN FRANCISCO, CALIFORNIAY, WHICH MAP WAS
FILED FOR RECORD IN THE OFFICE OF THE RECORDER OF THE CITY AND COUNIY OF SAN
FRANCISCO, STATE OF CALIFORNIA, ON DECEMBER 18TH, 2000, IN BOOK 66 OF
CONDOMINIUM MAPS, AT PAGES 18 TO 22, INCLUSIVE, (REFERRED TO HEREIN AS 'THE
MAP") AND AS FURTHER DEFINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS RECORDED ON APRIL 9TH, 2001, IN BOOK H862, PAGE 70 OF OPFICIAL
RECORDS OF THE CITY AND COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA (REFERRED
TO HEREIN AS "THE DECLARATION'.) . ' . '

EXCEPTING THEREFROM ANY PORTION OF THE COMMON AREA LYING WITHIN SAID UNIT.
EXCEPTING THEREFROM:

(A} EASEMENTS THROUGH SAID UNIT, APPURTENANT TO THE COMMON AREA AND ALL OTHER
UNITS, FOR SUPPORT AND REFPAIR OF THE COMMOW AREA AND ALL OTHER UNITS. .

(B) EASEMENTS, APPURTENANT TO THE COMMON AREA, FOR ENCROACHMENT UPON THE AIR
SPACE OF THE UNIT BY THOSE PORTIONS OF THE COMMON AREA LOCATED WITHIN THE
. DNIT. L
PARCEL II:

AN UNDIVIDED. 12.62% INTEREST IN AND TO THE COMMON AREA AS SHOWN AND DEFINED ON
THE MAP, EXCEPTING THEREFROM THE FOLLOWING:

(A) EXCLUSIVE ERSEMENTS, OTHER THAN PARCEL I1I, AS DESIGNATED ON THE MAP AND
RESERVED TO UNITS FOR USE AS DESICGNATED IN THE DECLARATION; AND

(B} NON-EXCLUSIVE EASEMENTS, APPURTENANT TO ALL vNITS, FOR INGRESS AND EGRESS,
SUPPORT, REPAIR AND MATNTENANCE.

PARCEL IIZI: "~

{A} THE EXCLUSIVE EASBEMENT TO USE DECK ARFA DESIGNATED D-5 ON THE MAP; )

(B) THE EXCLUSIVE EASEMENT TO USE PARKING AREA DESIGNATED P-6 ON THE MAD.
. PARCEL IV:

‘A NON-EXCLUSIVE EASEMENT APPURTENANT TO PARCEL I, ABOVE, FOR SUPPORT, REPAIR AND
MAINTENANCE, AND FOR INGRESS AND EGRESS THROUGH THE COMMON AREA.

1683



Page 2 DESCRIPTION
Order No. 160123 A
PARCEL V:

ENCROACHMENT EASEMENTS, APPURTENANT TO THE UNIT, IN ACCORDANCE WITH THE
. PROVISIONS OF THE DECLARATION.

LOT 113, BLOCK 3721

1864
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That the undarsigned stete ihat Lhar aro the oniy sartics daving rogord
title intsrast in she land Fedoivided and  shoun anclosed within the
gintinctlve bounds#e ips upon This mp &nd da raraby coneant %0 the
praparition knd rocordation of Lhe uap satitleds
agAP 0F BE NATOHA STRERT, & LIVEFWORE CONDONINIVY PROJECT - N
BZINO A SUBDIVISLON OF LOT ¥0 AG SHOWH ON FRAT CRRTALY PARCEL MAP
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sanalstige of § ahaetk,
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rap ang plan srder Lhe proviziens of Chapter 1 of $igle & of Parb d of
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] 4H BOREL AVENUE, SUITE 230

WiLLIAM J. TURNER . SAN MATEQ, CA 54402-3512
ANDREW J. TURNER ‘ .
September }.9, 2006 ‘ | TELEPHONE (6501 673-7677 PAX {650} 673150

wwwthrnenturmnencom

g£Mall info@turner-tiener com

Andrew W. Schwartz, Esq.

Shute, Mihaly & Weinberger LLP
396 Hayes Street

San Francisco, CA 94102

Re:  Terri Brown (85 Natoma, Suite No. 5) - Transbay Terminal/Caltrain Extension Project

Dear Mr. Schwartz: |

Our firm represents Terri Brown who owns Suite No. 5 located at 85 Natoma Street, San
Francisco, Ca. (Property). We are informed you represent Transbay Joint Powers Authority
(TIPA) and that you are authorized to receive this letter on its behalf. The purpose of this letter
is to summarize the advVerse impact of the Transbay Terminal/Caltrain Extension Project
~ (Project) on Ms. Brown and fo assist your client in responding to her request for immediate
_acquisition of the Property. ' '

Ms. Brown listed the Property for sale in December 2004, Immediately she had an interested
buyer. This buyer’s interest ceased when he learned about the Project and TJPA’s intent to
acquire the Property. This was the first Ms. Brown had heard that TJPA intended to acquire it.

“Soon after, Ms. Brown began her own investigation and jearned that the Property was in fact
designated for Acquisition & Demolition. (TTPA. EIS/EIR). Ms. Brown quickly realized she -
could not sell the Property because of this threat of TIPA’s proposed condemnation and took it
off the market. : ‘ o

Ms. Brown first spoke with TYPA’s representative, Harry Quinn, regarding its plans to acquire -
the Property in March 2005. At that time Mr. Quinn represented that TJPA intended to acquire
the Property and that the acquisition process, beginning with appraisals, would commence in the
fall 0f 2005. | ~

Between April 2005 and August 2006 Ms. Brown had numerous additional conversations with
M. Quinn regarding the Project and the timing relating to TIPA’s proposed acquisition of the
Property. ‘ _

As a result of the impending acquisition, Ms. Browﬁ"s fenant, Echopass Corp: gave notice in
June 2005 that it did not intend to renew its lease and vaqated-the Property in September 2005,

In October 2005, Ms. Brown, a single mother, was living with her 12 year old daughter in their |
‘home located in Bernal Heights. Since she was no longer receiving the $6,000 per month rental
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income from leasing the Property, it became readily apparent Ms. Brown could not afford to
catry both properties. She also understood that since TJPA would soon be pursuing eminent
domain to acquire the Property, it would not be Ieasable or saleable at its fair rental or market
value. Faced with this unfortunate situation, Ms. Brown made the only choice she had, sell her
Bernal Heights home and move with her daughter temporarily to the Property until TIPA
acquired it.

In Novernber 2005, Ms. Brown listed her Bernal Heights home for sale and in January 2006, she
sold it and moved with her daughter to the Property. '

Within a couple months of moving into the Property with her daughter, Ms. Brown learned from
Mr. Quinn that there would be a delay in TJPA’s acquisition of the Property. This put Ms.
Brown in & horrible position since she had planned to and could only afford to live in the
Property for a few months. In April 2006, she learned that the tenant living below the Property

- was interested in leasing it. This tenant was aware of the Project and was willing to enter a lease
for the Property for $5,800 per month. This rate is well below current market and does not even
cover Ms. Brown’s costs to carry the Prepeﬁy In May 2006, Ms. Brown vacated the Property
and the tenant moved in.

Between November 2005 and June 2006 Ms. Brown was given numerous schedules and
representations by Mr. Quinn that TIPA would soon be appraising the Property and making its
offer of compensatmn for acquisition of it. As recent as late June 2006 Mr. Quinn advised Ms.
Brown that two appraisers had been hired and that they would be contactmg her in garly Avgust
2006 to arrange for apprazsais

Tt was not until August 2006 that Ms Brown 1eamed ina conversanon W;th you thai: the Property R -

may not be acquired by TIPA untif 2012,

After vacating the Property in May 2006, Ms. Brown placed her beiengngs in storage and has
" been living with friends. Ms. Brown’s daughter, Madison, has been living full time with her
other mother. Until this school year, Madison attended Adda Clevenger Junior Preparatory =~
School in San Francisco. Due to Ms. Brown’s financial constraints Madison no longer attends -
that school. She now attends public school in Palo Alto where her other mother is a teacher. Ms.
Brown wants her life back wiruch obvmusly includes having a. home where she can be with her
daughter : : :

Ms. Brown is Severeiy strained ﬁnancmlly by her attempt fo carry the Prope,rty By conﬁnmng to -
hold it, she daily incurs substantlai economic and personal loss. She cannot sell it at its fair
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rharket value under the continuing cloud of TJPA’s plans to acquire it by eininent domain. I
short, Ms. Brown has been placed i an intolerable situation that can be alleviated only by
prompt acquisition of the Property by TIPA at its fair market value. That fair market value must
of course be established by an appraisal which ignores the adverse impacts of the Project on that
value. . o '

in view of her obvious continuing hm*dshipj Ms. Brown requests that TIPA immediately
complete the process of acquisition of her Property. ‘

Sincerely, :
. . —~F

William J. Turnef’

WIT:n

"~ ¢¢: Terri Brown
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SHUTE, MIHALY & WEINBERGER LLP

ATTORNEYS AT LAW

E. CLEMENT SHUTE, JR.* :
MARK |. WEINBERGER () 948-2005)
FRAN M. LAYTON

#ACGHEL B. HODPER

ELLEN J. GARBER

TAMARA S, GALANTER .
ELLISON FOLK

RICHARD S. TAYLOR

WILLIAM J. WHITE

HOBERT &. PERLMUTTER

0SA L. WOLFF

MATTHEW D. ZINN

CATHERINE €, ENGBERG

AMY .J. BRICKER :

356 HAYES STREET
sAN FRANCISCO, CALIFORNIA 54102
TELEPHONE: (415 582-7272
FACSIMILE: (415} B6R-58 |8
WWW.SMWLAW.COM

GABRIEL M.B., ROSS
DEBORAH L, KEETH
WINTER KING
*SENIDA COUNSEL

November 14, 2006 |
William J. Turier
Turner & Turner
411 Borel Avenue, Suite 230
San Mateo, CA 94402-3512
ka:: 85 Natoma‘Street #5

Deaif Mr. Turner:

KEVIN P. BUNDY
ANDREA RUIZ-ESQUIDE

‘SHERIDAN J. PAUKER

ELENA K. SAXONHOQUSE
MICHELLE WILDE AMDERSOHN

LAUREL L, IMPETT, AICP

. CARMEN J, BORG, AICF

URBAN PLANNERS

DAVID NAWI
ANDREW W. SCHWARTZ
OF COURSEL

- As you know, this firm represents the Transbay Joint Powers Authority

(“TIPA”) on matiers relating to the Transbay Transit Center Program (

“Program”). We

are writing in response to your letter dated September 19, 2006 requesting that the TIPA
acquire 85 Natoma Street 45 at least several years in advance of the planned acquisition
for the Program based on the parcel owner Terri Brown’s alleged hardship.

As we have informed you, the public agencies that provide 100 percent of

the funding to the TYPA for the Program have limited funds available for property
acquisition. Accordingly, fo justify an extraordinary request for funds for purchase of
properties many years in advance of the Program’s need for the property, the TIPA must
be presented with clear evidence of special circumstances that differentiate the advance
purchase applicant from the owners of other properties planned for acquisition in the

future.

At its regular meeting on October 27, 2006, the TIPA Staff presented your
September 19 letter to the Board in closed session. Following the closed session, it has
been determined that the TIPA will consider your client’s request for an advance
purchase; provided, however, that your client provide more information supporting her

claim of hardship.

The guidélines provided by the California Department of Transportation’s
" (“Caltrans™) Right of Way Manual, sections 5.03.00.00 et seq., enclosed for your -
reference, state that requests for advanced acquisition must satisfy four minimum criteria:
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(1) Owner demonsirates need to dispose of property. A

' Caltrans recognizes the following circumstances may justify an owner’s
need to dispose of her property: (2) medical (e.g., advanced age, ambulatory '
defect, major disability or a doctor’s recommendation); (b) financial (€.g.;
loss of employment, fetirement, or pending mortgage foreclosure); (c)
change of work location; (d) non-decent, safe, and sanitary housing; or (e}
monetary loss: : : : .

(2)  Owner is unable to dispose of property ai fair market value because of
transportation facility plans. - | :
The TIPA does not need o acquire properties for Phase Il of the Program,
including your client’s property, for at least five years. Thus, in order to
satisfy this criterion, a property owner would need to demonstrate an
inability to sell or rent the property during this five year period at fair
market value/rent because of the Program.

’(3) .+ Owner cannot reasonably alleviate the hardship in the absence of the state’s |
purchase. '

(4)  State’s purchase will either partially or totally allreviate the hardship.

In otder to evaluate your client’s claim of hardship and prioritize requests
for advanced acquisition, the TIPA needs additional information demonstrating your
client’s satisfaction of the four criteria described above, and otherwise substantiating your
client’s alleged hardship. In particular, please provide us with pertinent information and
supporting documentation, such as: o :

e Financial infohnafion supporting any ,ciéimed need to dispose of the
property based on financial hardship (sample Caltrans financial statement
indicating the required level of detail enclosed for your reference); - -

. Doctor’s statement or equivalent supporting any claimed need to dispose of
ﬂ the property based on medical need; o N
o Verification from employer or equivalent supporting any claimed need to
dispose of the property based on change of employment focation; ‘
. Copies of real estate listings or other, similar documentation indicating
~ your client’s effort to rent or sell the parcel; R o
e Letter(s) from a real estate broker or other, similar 'profes’sik)nal supporting

any claimed inability to rent or sell the parcel at fair market value over the
next five years; - | - ' 3

® Evidence supporting the claimed fair market rent and/or sale value of the
parcel.
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Page 3 ' | |
° Evidence supporting ény claim of inability to sell or rent the properfy at fair

market value/rent.
. This i,nformétion is necessary for the TIPA’s investigation and it will be
treated in a confidential manner. At the conclusion of the TIPA’s investigation, any
_confidential material will be returned to you. ‘

~ Please be advised that to be eligible for any relocation benefits undet
existing regulations, the claimant must occupy the required property at the time the
acquiring agency makes the first offer to buy the property. Tobe considered a first offer
for this purpose, the offer must include the dollar amount offered for the purchase, as
distinguished from a more general discussion of the TIPA’s need to acquire the property.

If you have any questions or need assistance regarding the .ap?-lication,
please contact me. o ; |

Very truly yours, o |
SHUTE, MIHALY & WEINBERGER LLP

&4 oY) W
o Andrew W. Schwartz ' :
Enclosureé‘

cer Maria Ayerdi

PATIPA\ROW\SS Natoma\# 5\dk00 1 (hardship request).doe
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STATE OF CALIFORNIA - DEPARTMENT OF TRANSPORTATION o o EXHIBIT

PERSONAL FINANCIAL STATEMENT . ‘ a 5-EX-10
(Form ) _ : , PAGE10F3

PERSGNAL INFORMATION NOTICE
Pursuent to the Federa! Privacy Act (P.L. 93- 5?9) and the Information Practices Aet of 1977 (Givil Code Sections J 798, et seq.), notice is hcroby given for the request of personal information by
this form, The requested persona! information is vakuntary. The principaf purpase of the voluntary information is to facilitate the procsssing of this fori, The failure fo provide aft or my part of
the sied information mey delay p ing of this form. No discloswre of prrsonal information will be mads unfoss permissible under Article 6, Szotion 1798,24 of the PA of 1977, Each °['
individuad has the right upan request and pmpef identifteation, 1o inspmall peesonsl int'ormauou in any record moiwtained on the individuat by an idestifying particular. Direct any inquiries on

information mamtmnnce o your IPA Office.

o LAl 19
Name - Age_;_;lim_pidyed by i o Years___
Address , ' ‘Occupation : . Name of Spousc . Age

TO: Department of Transportation
" California
The.undersigned, for the purpose of obtaining cons;deration for advance acqu:sltton of iy ’eransportat:on—aﬁ'ected

property under the hardship prograrn, submits the followmg mfonnation

1

ASSETS ‘ DOLLARS LIABILITIES (TOTAL AMOUNT DUE) ' | - DOLLARS
CHECKING ACCOUNTS - ACCOUNTS PAVABLE (NSTATL MENT
| : , ‘ PURCHASES
L. . N L.
2, ‘ _ | 2.
3. B g ' 3.
SAVINGS. ACCOUNTS (SCHEDULE A) - 4,
STOCKS AND BONDS (SCHEDULE B) NOTES PAYABLE
NOTES RECEIVABLE-GOOD _ ' 1. B
CASH SURRENDER VALUE LIFE INSURANCE . 2. |
AUTOS _ - . |TaxespavABLE
{Year-Make) (Year-Make) |contracTs PAY ABLE
REAL ESTATE (SCHEDULE oy ) R v (To Whom} .
OTHER ASSETS (DESCRIBE) - © . . REAL ESTATE INDEBTEDNESS
I R __|scupuLe )
F ' ‘ .OTHER LIABILIT[ES (DESCRlBE)
'3_. . ) I . Lo ’ ) , l- '1. -
4 ' ' 2
5 3.
. _ _ 4
TOTAL ASSETS . g - 'TOTAL LIABILITIES |
LESS TOTAL LIABILITIES -
" 'NET WORTH
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PERSONAL FINANCIAL STATEMENT (Cont.) EXHIBIT
(Form #) - , : 5-EX-10
' PAGE 2 OF 3
ASSETS - L DOLLARS A e ety DOLLARS
SALARY : ' a REAL ESTATE PAYMENT(S)
SALARY (SPOUSE) ~ |RENT
DIVIDEND INCOME - . INCOME TAXES
GROSS RENTAL INCOME INSURANCE PREMIUMS
" OTHER (DESCRIBE) - L PROPERTY TAXES
1. - | OTHER (DESCRIBE-INCLUDE INSTALLMENT
-y . , : PAYMENTS OTHER THAN REAL ESTATE)
3. : . 1.
a 2.
5 3.
6. Ja.
7. 5.
TOTAL INCOME TOTAL EXPENDITURES
LESS TOTAL EXPENDITURES | ‘
NET CASH INCOME
" (EXCLUSIVE OF ORDINARY LIVING |

EXPENSES)

* finsurance premitms and property texes are included in real estate payment do not duplicate here,
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PERSONAL FINAN CIAL STATEMENT (Cont.)
{Form #)

i

EXHIBIT |
5-EX-10
PAGE 3 OF 3

SCHEDULE A-SAVINGS

Savfngs Institution and Address

AMOUNT

2
3
4,
5

TOTAL (ENTER oN FRONT PAGE) Description .

.,.SCHEDULE B-STOCKS AND BONDS

MNumber of Shares
Amount of Bonds -

Description

- Cugrent Value

2
3.
4

TOTAL (ENTER ON FRONT PAGE)

SCHMEDULE C-REAL ESTATE

Location and Type

Estimated
Value

Amount

. To Whom
Payable

of Improvement 1 Title

1.

Owed

2
3.
4

'TOTAL (ENTE.R ON FRONT PAGE)

1f additional space is needed for Schedule A, Schedu!e B, and/or Schedule C, list on separate sheet and attach.

The undersigned certifies that the above statement (or in
lieu thereof, the attached statement, as the case may be)
and supporting schedules, be they printed and written,
give a firll, true, and comect statement of the financial
condition of the undersigned as of the date indicated.

Signature

Date

Signature

Date
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5.03.00.00 - HARDSHIP

5.03.01.00 General

Hardship is defined as a situation where unusual
personal circumstances of an owner are aggravated
by a proposed transportation facility and cannot be
solved by the owner without acquisition by the
State, There are two types of hardships:

right of way acquisition process.

= Those which occur when the requiremenis

for commencing the.regular right of way

acquisition progess have been met,” but

. funding and activity on the project have been
deferred.

= Those which occur in advance of the regular -

The Districts are authorized to approve both types -

.of parcels for hardship acquisition.

Pepartmental pracﬁée is to -investigate to
determine need and to appraise and acquire the
property with minimal delay. In some instances

this may require extraordinary efforts such . as

obtaining indeperdent staff appraisals. Owners of
hardship parcels should receive full consideration
and service consistent- with normal acquisition

procedures, including appropriate  relocation

assistance. and sufficient time fo congsider State's
offer. The District shall make the first written
offer fo the applicant within %0 days from the date

of the DDD-R/W's approval. letter or the Federal”

authorization if requested,

5.03.02.00 RAP Eligibility

The District should notify the applicant in writing-

of the requirements for RAP eligibility when the
hardship investigation commences. If the hardship
application is not approved, the applicant should
be informed of bemefits thar will be lost if

* applicant vacates prior to regular acquisition (first

written offer). (See Exhibit 5-EX-04.) At the

_same time, it is important to enswe that double

relocation paymenis are not made and Federal

‘reimbursement is not lost. In line with this intent,

if an application is approved and the applicant is
forced to move prior to the time a written offer can
be presented, the District must mail 2 Notice of
Intent 1 Acquire to

H

5.03- 1
685

preserve relocation eligibility, (See Forms

RW 06-11, 13, and 14.) This letter should not be

mailed until afier approval of the hardship
acquisition and- should not be issued unless
initiation of negotiations will commence less than
90 days subsequent o said Notice. This action
will preserve the relocation cligibility of applicants
and will avoid the possibility of creating more than

one eligible relocatee.

5.03,03.00 Cessation of Hardship

If it determines that a hardship no longer exists,
the Acquisition Branch must immediately
withdraw any outstanding offer to purchase and
advise the owner of the tight to appeal the case to
the District Hardship Appeals Board. (See
Sections 5.03.06.00 through 5.03.06.03.)

5.03.04.00 Guidelines for Processing
Requests

5030401 Hardship Criteria

Tl‘m following minimal requirements must be met
and documented if a hardship request is approved:

s Owner demonstrates need to dispose of
property.

o Qwmner s unable to dispose of property at
fair market value because of transportation -
facility plans. .

. Owner cannot reasonably alleviate' the
hardship in the absence of the State's
purchase. :

° State's purchase will either partially or totally
alleviate the hardship.

Tnuonveniences experienced by all or most owners
alopg a route are not satisfactory reasons for
hardship purchase (for example, an owner's simple
desire to move to another area).

Need to Dispose of Property

5.03.04.02

Some of the reasons that may require an owner to
sell immediately and that can vesult in a



' - SUBMITTAL ITEMS - HARDSHIP APPLICATION

" Item 'Expla_nation Circumstance
Writion Request or- Outlining the reasons why owner(s) must .
Statement- sell the property at this time,
‘Completed and signed by owner(s) See

"Appliqation .. S

- Exhibit 5-EX-3.

Financial Statement .

See Exhibit 5-EX-10 or 5-EX-11

| advanced age, ot retirement move.

Not required {at the District's -
discretion) if the hardship request is
due to medical problems, job transfer,

If there have been other unsuccessful

Market Evndence of reasonable atterapt to market
Substantiation the property: attempts to sell the property on the
' i Copy of valid l:simg project at fair market value, listing the
.. Statement from a broker citing | property is not required. The District
) reasons the property has not or should state in its recommendation
cannot be sold. that the property cannot be sold at fair
¢ Evidence or mformatlon market value because of the proposed
obtained by the Disirict. project.
Income Tax Signed authorization to obtain a copy of | Optional if the District is satisfied with
Federal and State income tax returns

Authorization

(Exhibits 5-EX-5 and 5-EX-6). The
Distri¢t secures copies of the jatest tax
returns if additional documentation is
needed. :

all the financial information submitted
by applicant. A

,/ ""\‘

Doctor's Statement
or Equivalent

. Requ:red if hardshlp request Is based

on a medical reason.

Verification from

Required if hardship-reqqest is based

Approval of
Regional Legal
Office. A

Employer on a transfer of employment.
Index Map and Plat Showmg affected parcel in relation to '
Map project right of way. ‘Maps shouid be
. 117" if possible.
FNM-76 Copy of the request for Federal
_ participation if applicable.
Hazardous Waste Describing potential of hazardous waste
Statement at the propexty, if'any.
District Appmva!
‘ Letter . _ '
Categoricai And required statement.
Exemption/ - ' :
Exclusion. -
Determination o
Review and Written | Determines if acquisition would Required if project is not

influence environmental assessment of

. proposed project.

environmentally cleared.

 5.03-
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The D:stnct is responsable for seeing. that the
information  submitted is  accurate and
. -aﬁprépriateiy documents the request ¢.g., a
doctor's letter or affidavit from employer.

503.0404 Docomentaiion of Files
For. each application, the District maintains a file

that becomes part ‘of the parcel file wupon
commencement of acquisition. A parcel diary is

* - initiated when application is made. Care should be

faken to ensure that reasons for recommending

.5.03.04 06

approval or denial of application are clearly -

outlined in the diary or file. The date of
notification of requirements for RAP eligibility
shall be entered following the initial contact with

the applicant. The application and other items

submitted in support of the hardship are to be
retained in the file. (See Section 5.03.04.03.)

"The DDD-R/W 'is responsible for approving or
denying each application. Statements of the
District's action are made by a signed entry in the
parcel diary. The following should be explained
and inctuded as part of the entry:

. Basis of decision to accept or deny the'

application.

» Fact that file has been reviewed prior to
approval or denial and that reviewer is
familiar with the contents of the file.

| 5030405 Notification of Approval or Denial

The Department considers hardship requests to be

sensitive since . the outcome of a request

{approval/denial) could have a significant effect on
the applicant. The District must ensure that proper
notification is given as follows:

s Request Approved - the District notifies
the applicant promptly by telephone and
makes an entry in the diary.

»  Reguest Denied - the District sends a letter
to the applicant.

When FHWA approval is required, the tefephone

authorized an FNW-76 for the subject ;;arcel The
responsibility for . lmp!ementmg this procedure
rests with the DDD-R/W in each District. -

Nepotidtion Alternatives

If negﬁtiatlons are unsuccessﬁxl the District should
either:

° Consider the merits of an Adminéstrative

Settlement.

o Explain the condemnation process fo the
ownir. The Agent should inform the ovmer
that if they wish the State to condemn the
;)roperty, they should send a letter to that

_effect. The State will then proceed with an
action in eminent domain. If owner wishes,
the State could prepare such a letter on
owner's behalf (see Exhibit 5-EX-7). A copy
‘of the letter shall be submitted with the
District's request for the CTC resolution.

s Withdraw the offer in wiitimg. It s

important that all offers of relocation

assistance or payiments to owners and tenants
be formally withdrawn in writing no later
than 10 days .from the date of ‘the
determination not fo acquire (see RAP
Chapter for procedures to follow in
withdrawing RAP offers). :

5.03.04.07 Vacation of Property

The comtract will require grantors to vacate the

property within 120 days from the date of the close
of escrow, providing replacement hous:ng is
available.  Seec Section 8.09.15.00 of the
Acquisition Chapter for appropr:ate clauses and

, comentary on application.

notification is made after the FHWA has

5.03-4

1687

5.'93.05.90. Disposition of Financial

Information

The District shall maintain confidentiality of the
financial statement and income tax returns and
permit only authorized personmel fo have access to
this information. Authorized personnel are those
who process the application and those who make
the final decision to approve or disapprove the
application. While processing the application, the
Agent  shall store  this information

g
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Jan 1407 0850p T Brown . - 707-837-0083 pa.

w

ITEMS: (continued | ' ~ Title No. D5-36502567-RY
‘ ' : Locate No, CACTIZZ38-7738-2365-0036501507

ﬁ* The Fact that said land is included within a project area of the Redéevelopment Agency shoim beluw,

o and that proceedings for the redevelopment of seid project have been Instituted under the
edeveiboment Law (such redevelppment to proceed only after the adopmn of the redevelopment
sian} as disclosed hy a docuinent.

. Redevelopmens '
Agency: San Francisco Redeve!apment Agency (Redeve!opment Plan for The
' Transbay Redevelopment Project Area)
Recorded: August 4, 2006, ihstrumant No. 2006-322483&60 Book 3-197, Page 0575, of
_ : Oﬁicral Rer.ords .

'@;ﬁ;’g‘ . .
- 7  Mathers cnntamed in that certain document entitied *Transbay Redevelopment iject Arem
%@% : Declaration of Restrictions" dated Tuly 78, 2006, &xecuted by Board of Supervisors of the City and

’ County of San Francisco rezorded August 4, ZGDS, Instrument Nu. 2006-1224839-00, Beok 3-197,
Pane 0578 of Official Remrds;

Reference is hereby made o saad dacument for fu!i particulars.

15, We find various Liens and Judgments, that are of record against persons with similar or the same
nameas that of our vestee(s) shown herein, In order fo complete this report, this Compahy requires
a Staterment of Information to be provided for thetollowing vester(s), which mey aflow and asskt -
elimination of sote or alt of sald Liens and Judgnients, After review of the requésted Statement(s) of
Information, the Company reserves the right to add addittonal items or make fun:her reguirements
prior to the issuance of any Policy of Title Insurance.

Vestee(s): Tesri L. Brwm
£MD GF TTEMS3

Mated., | The name(s} nf the buyer(s) furnished with thic application for Title Insurance sslara:
' o names ﬁirmshed }

If-these names are incorrect, m:omp!eta or misspelied, please-nofiry ifie C.c:‘rm:v‘auw°

Nobe 2. None of the ftems shown in this report wilk cause the: Company to cfeciine 10 attach CLTA |
: ) Endarsement Form 100 toan Extsended Coverage Loan Palicy, when issued. .

Note 3. Tha Company is nat aware of any maters wh:ch wauld cause It to decrne to attach the CL‘I’A o
‘ Endorsement, Form 116.2 indlcating that the land includes 2 condominium designated asUnltNo.
5 and known as 85 Natoma Street, #5, San Francisca CAtnan Extended Cmage Pnﬁcv

Nota 4. “There are NG deeds aﬁ’ectmg said land, retorded within Menw—mur 25 months of the date af‘ N
- thisrepork i ‘

CLTA Prelimonbiry HepOrCEm QUALTARY
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SHUTE MIHALY & WEINBBRGER LLP
ATTORNEYS AT LAW

E. CLEMENT SHUTE, JR.* o ‘ HBO6 HAYES STREET

MARK [, WEINBERGER {1948-2C05) .
 FRAK M. LAYTOH SAN FRANCISCO, CALIFORNIA 4102

RAGHEL B, HOOPER : TELEPHONE! (415) B52-7272

ELLEN J. GARBER S FACSIMILE: (415) 552-5816

TAMARA S, GALANTER
ANDREW W. SCHWARTZ

ELLESON FOLK

RICHARD $. TAYLOR

WILLIAM J, WHITE

ROBERT 5. FERLMUTTER

0SA L. WOLFF

MATTHEW D. ZINN

CATHERINE €, ENGBERG

AMY J. BRICKER

GABRIEL M.B. RO5S

DEBORAHK L. KEETH

WINTER KiNG

*SENIOR TOUNSEL L

WWw.SMWLAW.COM

ccp

KEVIN P. BURDY
ANDREA RUIZ-ESQUIDE
SHERIDAN . PAUKER
ELENA K, SAXONHOUSE
MICHELLE WILDE ANDERSON

‘DOUG A. DBEGI

EAUREL L. IMPETT, AICP
CARMEN J. BORG, AICP
URBAN PLANNERS

DAVID NAWI
GF COUNSEL

February 8, 2007

Terri Brown ,
P.O.Box 1181
Healdsburg, CA 95448

Re: 85 Natoma Street #5 -
Dear Ms. Brown:

This letter is in responsé to yéur letter dated Ianu&ry‘ 12, 2007 and faxed to
our office on January 14, 2007 regarding your condominium at 85 Natoma Street #5 and
the Transbay Transit Center Program (“the PrOJect”) We respond below to eaoh of the

pomts in your letter.

1. Impacts to Your Parcel I)escrzbed in the Environmental Impact
Report.

You requested that the TJPA provide you with information regarding

~ environmental impacts and mitigation measures described in the Environmental Impact
Report (EIR) for Phase I of the Project. In particular, you requested information
regarding any 1mpacts or mitigation measures relating to your parc,ei

As you will recall, in a telephone call to me around Decémber 12, 2006
you indicated that you were planning to list your condominium for sale with a real estate
broker, and you requested information regarding any anticipated impacts of construction
and/or operation of the Project on your condominium. I explained that any such impacts
are described in detail in the BIR for the Project. I also explained that the ordinances of
the City and County of San Francisco’s (City) relating to the regulation of construction
activities would be applicable to the Project. On‘December 18, 2006, in a telephone call
to me you indicated that you were no longer planning to list your parcel with a sales
‘broker, and thus, you had no need for the information that you previously had requested.
On January 12, 2007, in a telephone call to ine you indicated that you are now planning
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| Terri Brown
February 8, 2007
Page 2

to. llst your parcel for rent W”lﬁl a broker, and thus renewed your request for mfoxmatlon
about the PrOJect s impacts. -

As you know, the EIR details the environmental impacis of the Project.

. The draft EIR (DEIR), the final EIR (FEIR), and the mitigation program describing all of =~

the mitigation measures applicable to the Project are available on the TIPA’s website:
“www.transbaycenter.org (select the link to “Documents,” then seléct the link to

- “Environmental”). In addition, a printed copy of the EIR is available for review in the
TIPA offices at 201 Mission Street, Suite 1960 i in San Francisco. :

The Project’s envuonmental 1mpacts and mitlgatxon measures are analyzed
in much too great detail to repeat verbatim here. We direct your attention; however, to
FEIR section 5.20 (pages 5-158 to 5-183), which describes the Project construction
staging and methods, and FEIR section 5.321 (pages 5-184 to 5-225), which describes the
Project’s construction impacts. . We also point you to the following pages as examples of
dlscussmn in the EIR of the Project’s impacts on your particular parcei

® - DEIR section 5.2 (pages 5-19 to 5-30) describe the Pro;ect s
displacement and relocation impacts. Your condomlmum is descnbed among other
. places, on page 5-25. ‘

° FEIR page 5-160 describes tcmporary street closures durmg
construcnon, including specific discussion of temporary closures on Natoma Street
between 1st and 2nd Streets, which is near your condominium.

e . FEIR page 5-163 describes the construction activities associated.
with tunnel construction, including construction on 2nd Street near your -condomin‘ium

e FEIR page 5-169 descrlbes the PI'O]CGt s s0il oxcavatlon imethods -
based on soil type. In particular, the FEIR explains the construction methods for stlff
clays and/or denise sands, which typically underlay property in your area.

»  FEIR page 5-180 describes the proposed “constructlon stag;ng or .
contractor work areas for the Project. The FEIR identifies the northeast corner of the
Howard Street/Second Street intersection near your condominium as a possible staging
area. In addition, FEIR page 5-211 describes the noise meact that may be associated -
with such staging areas. _The FEIR discusses potcntzal noise at the Howard/Seoond Street o

staging area. -
e FE[R page 5-191 describes the Pro;ect’s effect on publlc transﬁ in

‘the vicinity of your condominium. In particular, it describes temporary changes to pubhc
transit routes and/or schedules along MISSIOH Street and Second Stroet
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Terri Brown
February 8, 2007
- Page 3

» - FEIR page 5-201 describes on-street parking that would be removed
temporar;ly during construction, including the particular blocks that would be affected.

‘ The EIR is also usefil to 1dent1fy what impacts are not likely to affect your
condominium. For example, FEIR pages 5-197 to 5-198 identify existing driveways that
may be temporarily affected by Project construction. You will note that your parcel is

not identified there. In summary, the EIR provides extensive detail about the impakcts that

* youand any current ot prospective tenant/lessee can expect from the Project.

In addition, the City’s ordinance regulating construction activities and
impacts will apply. You can review these ordinances on the City website: -
http://www.ci.sf.ca. us/site/government_index.asp#codes (select the link for the “San |

Francisco Municipal Code Index”)

2. Notice of Reco;:ded Documments Relating 1o the Redevelopment Plan.

. You state that you were not notified by the City and County of San
Francisco that two items were recorded against your parcel relating to the Project. It
appears that an item was recorded by the City on August 4, 2006, by instrument No.
2006-1224836-00, The item was recorded in response to City Ordinance No. 124-05
(adopted by the City Board of Supervisors June 21, 2005) and Ordinance No. 99-06
(adopted by the City Board of Supervisors May 9, 2006). It also appears.that an ifem was
recorded by the City on August 4, 2006, by instrument No. 2006 1224839-00. ‘

The TIPA is a legally distinct entity from the City and the San Francasco '
Redevelopment Agency. The TIPA’s Board of Directors is not the same as the City’s
Board of Supervisors. The TIPA was not responsible for recording any documents ot
- providing any notices relating to the Redevelopment Plan. That being said, there are
certain notices that are required by state law relating to redevelopment plans, and which
were issued in relation to the Transbay Redevelopment Plan.

Under the California Environmental Quality Act, Public Resources Code §§
. 21000 ef seq., and iis 1mplementmg regulations, 14 Cal. Code Regs. §§ 14000 ef seq., the
agency preparing an EIR for a redevelopment plan must issue certain notices and provide
certain opporiumtxes for public comment, such as:

° Notice of preparation of EIR;

o Notice of completion of DEIR;

s Public comment on DEIR;

o Notice of public hearing on FEIR;

o Public hearing on FEIR; and -

o Notice of determlnatlon of approval of the rcdevelopment plan. -
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Terri BroWn
_ February 8, 2007
Page 4

Under the Community Redevelopment Law, Health & Safety Code §§
33000 et seq., the redeveIOpment agency and/or the legislative body that will adopt the
redevelopment plan must issue certain public notlces and provide certain opportunities
. for public comment, such as: :

~ = Notice of hearing on redeveIopment plan to all restdents and
77" businesses within a project area;
o Public hearing on redevelopment plan;
. Notice to county recorder of adoption of redevelopment plan
o Recorded descrlptlon of parcels within a redevelopment project area.

In addition to the above notices and opportunities forpublic comment,

pubhe notice of meetings of the City and the Redevelopment Agency are regularly posted

in advance of such meetings in conformance with the Brown Act, and the City Sunshine
Ordinance, where applicable. We do not have any information about specific notices that
may have been sent to you. We have ne reason to believe, however, that any requxred
notices were not preperly issued by the appreprlate agen(:les

.You asked the TIPA to prev1de you with a copy of one of the items -
recorded against your property, the Declaration of Restrictions.. The TJPA did not
prepare or record this document, and it does not have a copy of the document to provide
to you. You may order a copy of any document recorded against your parcel, however,
from the City ‘Assessor-Recorded by visiting the City’s searchable website of recorded
documents: http://www criis. com/sanﬁ‘anmsco/offimal shtml. The City may charge a
 nominal fee : -

You asked the 'I‘IPA‘ to explam the effect of the Decléfat;on of Reéstrictions o

on your condominium. We cannot advise you as to the legal effect of such recorded

documents on your condominium. Nonetheless we note that the recorded document to :

which you refer is related to the Redevelopment Plan. We are unaware of any
“restrictions” on the use, rent, or sale of your. condominium imposed by the

Redevelopment Plan. To get definitive information as to the effect of the Redeveiopment T
Plan and any related notice$ or recorded documents on your condominium, you may want
to contact the San Francisco Redevelopment Agency and/or retain legal ceunsel to advise

yeu

3. Request for Barly Acqeisition of Your Par‘cel :

On November 21, 2006, we sent yeu a letter at the TIPA Board’s dlrecuon .

requesting more information and documentation regarding your request that the TIPA
acquire your condominium earlier than required for the Project. You indicated you
~ would send such information by JTanuary 28, 2007. We have not yet reeelved any

1696 _

N

AT,



Terri Brown
February 8, 2007
Page 5

correspondence from you in regard to the TIPA’s request for additional information and
substantiation of your claim. ‘ :

Very truly yours,
: SHUTE MIHALY & WEINBERGER LLP

Andrew W. Schwartz

cc:  Maria Ayerdi

PATTPANROWASS Natoma.'\#‘S\dk()(}Zr(!cttcr to Terri Brown) v2.doc
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SHUTE, MIHALY & WEINBERGER LLP
. ATTORNEYS AT LAW '

£, CLEMENT SHUTE, JR.* : 396 HAYES STREET
MARK 1. WEINBERGER (19a8-2008)

FRAN M. LAYTON SAN FRA.NCESCO,‘CAUF‘ORNIA 241082
RACKEL B. HOOPER TELEPHONE! {415) BB2-727& -
ELLEN 4. GARBER FACSIMILE: (415) 552-5816
TAMARA 5., BALANTER )

ANDREW W, SCHWARTZ WWW_ SMWLAW.COM

ELLISON FOLK

RICHARD S, TAYLOR

WILLEAM 4. WHITE

ROBERT &, PERLMUTTER

OBA L. WOLEF

MATTHEW D, ZINN

CATHERINE C. ENGBERE

AMY J. BRICKER ; .
GABRIEL M.B, ROSS APRIL 10’ 2007
DEBORAH L. KEETH .

WINTER KING

*SENIOR COUNSEL

Terﬁ Brown
P.O. Box 1 181
Healdsburg, CA 95448

Re: B85 Natoma Street #5

Dear Ms. Brown:

KEVIN P. BUNDY

ANDREA RUIZ-ESQUIDE
SHERIDAN J. PAUKER
ELENA K. SAXONHOUSE
MICHELLE WILDE ARDERSON
poUG A, OBEGI

LAUREL L. {MPETT, AICP
CARMEN J. BORG, AICF
URBAN PLANHERS

~ Thank you for your letter dated March 30, 2007, which I received by Federal
Express on April 9, 2007. Your letter was missing several crucial pieces of information.
Before the TJPA Staff can present your request for early acquisition of your property to
the TIPA Board of Directors and the TJPA’s funding agencies, the TIYPA must have the

following information:

1. State the annual expenses for 85 Natoma #5 for your first and second mortgages
(principal and intetest, and rates of interest), taxes, insurance, and all landlord
expenses, such as ufilities, maintenance, and repairs. Please break out each of
these expenses. Please provide me with documentation for each of these '

expenses; e.g., mortgage statements, tax statements, insurance invoices, utility

" bills, etc.

. The December 26, 2006 letter from real estate broker James Wavro states that the
current fair market rent for 85 Natoma #5 is $6,500-$7,000. Mr. Wavro states that
a tenant would pay this rent if given a 2-3 year lease. Because the TIPA does not
plan to acquire your property until after 2010, why can’t you lease the property at
its fair market rent? o

. What is the term of the current lease for 85 Natoma #5? Please provide me with a
signed copy of that lease.

. Is your ex partner required by law to contribute to your child’s expenses? If so,
how much? Are you required by law to support your ex partner?
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Terri Brown , | |
April 10,2007 ' ‘ <
Page 2

5. Why have you been unemployed for the past 18 months? Can you find new
employment? What was your last employment and what was your income from
that employment in the one year before you lost your job?

6. Why can’t you pay down the mortgage on 85 Natoma #5 with the equity in your
Healdsburg re:-ndence and move into 85 Natoma #5 as your pnmary residence?

7. Your previous tenant, Echopass Corp., moved out “due to impending disruptlons
resulting from the Pro;cct ” ‘What disruptions are you referring to? -

The sooner you can provide thls information the better. Thank you for your
cooperation.

Very truly you;rs,
- SHUTE, MIHALY & WEINBERGER LLP :
Andrew W. Schwartz |

cc:  Maria Ayerdi

PATIPAROWSS Natoma #5\Letter to T, Brown 4-10-07.doc
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SHUTE, MIHALY & WEINBERGER LLP

ATTORNEYS AT LAW

E. CLEMERT SHUTE, JR,* ' ' '396 HAYES STREET

MARK |, WEINBERGER (1946-2085)

FRAN M. LAYTON SAN FRANCISCO, CALIFORNIA 84102
RACHEL B. HOGPER, TELEPHMONE: (415) 582-V272
ELLEN J. GARBER . . -

TAMAHA S. GALANTER FACSIMILE: (41 5) 552-5816
ANDREW W, SCHWARTZ WWW _ SMWEAW.COM

ELLISON FOLK
HRICHARD 5. TAYLOR
WILLIAM J. WHITE

° ROBERT 5. PERLMUTTER

05A L. WOLFF
MATTHEW D, ZINN
CATHERINE €. ENGBERG
AMY 4. BRICKER
GABRIEL M,B. ROSS
PEBORAR L. KE&TH
WINTER KING .

*“SENIOA QOUNSEL

‘April 24, 2007
Tetri Brown

P.O.Box 1181

Healdsburg, CA 95448

Re: 85 Natema. Street #5

Dear Ms. Brown: -

KEVIN P, SUNDY

ANDREA RUIZ-ESOUIDE
SHERIDAN J, PAUKER
ELENMA K., SAXONHOUSE
MICHELLE WILDE ANDERSON
DOUG A, OBEGI

LAUREL L. IMPETT, AlCE
CARMEN J. BORG, AICP

- URBAN PLANHERS

I am writing in respense to the voicemail message yeu' left for my celle’ague
Andrew Schwartz, yesterday, April 23, 2007. Mr. Schwartz wanted to make sure you
received a prompt reply, but was occiipied with other pressing matters, and so asked me

to respond on his behalf.

In your message, you asked why the TIPA needed a response to two of the .
questions posed in Mr. Schwartz’s Aprll 10, 2007 letter to you. In particular, Mr.

Schwartz had asked

(&) Why have you been unemployed for the past 18 months? Can you find new
employmeni? What was your last employment and what was your income
from that employment in the one year before you lost your job‘? ‘

(b) Why can’t you pay down the mortgage on 85 Natoma #5 with the equzty in

your Healdsburg residence and move into 85 Natoma #57

The sole purpose of these questions, along with the other five questlons mcluded
in the April 10 letier to you, is to gather enough information for the TIPA Board of
Directors to determine whether your situation meets the minimal requirements under the
law for a “hardship request” for early acquisition of your property. According to the

_ rules and regulations govetning the TIPA’s acquisition of property for the Transbay
Transit Center Program, the TIPA and the other government agencies that fund the
Transbay Program can only approve your hardship request if you can provide them with
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Terri Brown
April 24, 2007
Page 2

documentation that the following four conditions are met: (1) you (the property owner)
need to dispose of the property; (2) you are unable to dispose of the property at fair '
market value because of the TIPA’s transportation facility plans; (3) you cannot
reasonably alleviate the hardship in the absence of the TIPA’s purchase of the property;
and (4) the TIPA’s purchase will e1ther partially or totally alleviate the hardshlp

-The questions regarding your employment history and your ability to pay down
the mortgage on 85 Natoma #5 with equity from your other real estate holdings are
relevant to the third inquiry: whether you can reasonably alleviate your hardship on your
own (that is, in the absence -of TJPA’s purchase of your property) by finding new
. employment or restructuring your investments. We understand that these are sensitive -

- questions, but we can assure you that your responses will be treated in a confidential
manner. Moreover, we are not suggesting that you take any particular action (such as
selling your Healdsburg residence and moving back to 85 Natoma #5). We are just
asking for additional information that is necessary for the TJPA and its funding agencies
to make its determination as to whether you qualify for early acquisition:. When we
present your application for early acquiSition 'of your property to the TIPA Board of
Directors and the TIPA’s funding agencies, we must be prepared to explain why you
cannot alleviate your alleged financmi hardship by starting a new job or seﬂmg one of
your three propertzes ~

I hope this 1etter answers your remammg questions. Mr. Schwartz and I are very

- sorry for your recent loss. To help you with your financial situation, however, we must -
present a complete, accurate, and fair picture of your financial circumstances to the TIPA
and its funding agencies. Again, the sooner we receive the additional information
requested in Mr, Schwartz’s Apml 10 letter, the sooner TJPA staff can brmg your request
~ before the Board of Dlrectors . _

Very tmly yours :

S}ﬁJTE MIHALY & WEINBERGER LLP

L—%f/;S

Wmter Klng

[PATIPAROWARS NatomaWs\wid00 1 (Létter to Terri Brown 424.07.dos]
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MARK |. WEINBERGER L1846-2005) : : ANDREA RUIZ~ESQUIDE
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ROBERT 5. PERLMUTTER

O8SA L. WOLFF
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CATHERINE C, ENGBERS
AMY J, BRICKER
GABRIEL M.B, ROSS
DERORAH L, KEETH

WINTER KING

*SENIOR COUNGEL

May 14, 20(')7:

Terri Brown |
P.O. Box 1181
Healdsburg, CA 95448

Re: 85 Natoma Street #5

Dear Ms. Brown:

1 received your May 8, 2007 letter, providing additional iﬁformaﬁon in suppoft of

your request for early acquisition of your property by the Transbay Joint Powers
Authority (“TJPA”). This information, together with the information submitted with

your letter dated March 30, 2007, and the information submitted by your accountant, will
assist the TIPA Board in determining whether your situation meets the requirements for a
“hardship request” for early acquisition. After reviewing your letters, we identified a few -
important pieces of information that we still need in order to present your request fo the
Board.. | |

w

W

What were your living expenses, other than your mortgages and car lease, in
20067 - :

How much monetary support did you provide for your daughter in 20067

Does your rental agreement for-85 Natoma #5 include the parking space, or do you
rent that separately? If you'rent the parking space separately, how much income

do you receive for that rental? - - ‘ :

Please provide us with the actual amount of income taxes you paid for 2006. In
your March 30 letter, you provided us with an estimate, which appears to be high - .
in relation o your income. ' ‘

Please provide us with a signed copy of your lease for 85 Natoma #5.

s it your position that you cannot earn income from a new business without access
to the capital tied up in 85 Natoma #57? If so, please explain the capital investment
needs of your proposed new, business. .
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The mfermahen requested by all six questions is necessary to present an accurate

statement of your ﬁna;nces to the Board.

As soon as we receive this mformanon we will present your request to the Board
of Directors. ‘

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

LJHLB

Winter King -

[PATIPA\ROWASS NatomaW5wh001(Letter to Terri Brown 4-24-67).doc]
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'SHUTE, MIHALY & WEINBERGER LLP
) ‘ ATTQRNEYS AT 1AW

396 HAYES STREET _
SAN FRANCISCO, CALIFORNIA ©4 |02
- TELEPHONE (41 8) 552-7272
EACSIMILE (4 15) 552-5816
WWW . SMWLAW . COM

"FAXCOVER SHEET

Date Sent: May 24,2007 © Client:- TIPA.1
Number of Pages: 3 . _ ) :
(including cover sheet) . : Sent By:
Original to Follow: No B ' Tirﬁe Sent:
TO: |
Terri Brown ~ Fax: (707) 837-9083
FROM: | s
| Winter King - Phone:  415/552-7272 Ext:.
| Fax:  A415/552-5816
MESSAGE:

Dear Ms. Brown, ' : -‘ _
Attached please find two forms designed to help you provide us with information
necessary for the TJPA Board to evaluate your early acquisition request. The o
TJPA Board meets regularly on the third Thursday of each month at 9:00 am in

San Francisco City Hall, Room 416, 1 Carlton B. Goodlett Place. The only agency
that will review your request for early acquisition is the TTPA Board. In response to your
additional questions about other properties that have been or will be acquired for the

" Transbay Terminal Project, the TJPA has, to date,.only acquired one: 80 Nafoma. The '
TIPA acquired this property pursuant to the setflement of a lawsnit for approximately $36
million. To see a list of other properties to be acquired and the priority of acquisition,
please see the EIR for the project, which is available online at "
httr::f/sfgov.‘org/_site/frame.asp?uﬂhttp://www.transbavcexiter.org. Although I recognize
that you do not have internet access, many public libraries, coffee shops, and other -
establishments provide this service. | '

‘Winter King

If there are any problems or questions related to this fax, please call our Receptionist at 41 5/552-7272
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Request for Early Acquisition Due to Hardship
Description of Current Business_ Venture

You have explained to us that you need to sell 85 Natoma #5 in part in order
to finance a new business venture. Please provide us with an estimate of the
total amount of capital required to start this new business and a one

paragraph description of what that capital is needed for (e.g., renovation of =~
buildings, developing vineyards, paying employees, carrying costs, etc.). =

Estimated capital required:

Please also provide us with your projected net income from this ‘business |
‘venture the next three years, and a one paragraph explanation of the basis for
your projection. ‘

Estimated net income:

* I, Terri Brown, certify that the above estimates are accuraté and correct.

Date . " Signatwe
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Reaquest for Early Acquisition Due to Hardship

~Living Expenses

Please provide us with an estimate of your average monthly living expenses
dunng 2006 for yourself and your daughter. ‘

Expense Average
' Monthly
.1 Amount -

Medical/Dental Expenses (including health insurance,
dental insurance, copays, medication, etc.)

Schooling (including supphes tuition, lessons, etc.)

Food -

Utﬂmcs

Clothing

Entertainment

Travel

Miscellaneous/Incidentals

Total

If it is easier to separate out your expenses for yourself from your expenses |
for your daughter, feel free to copy this form and fill out one for yourself
and one for your daughter. . Also, if it is easier for you to estimate your total
living expenses, including all of the above items, in one monthly amount,
you may do s0 as well, :

If you anticipate any significant change in your living expenses in the future,
please explain on the lines below: :

I, Terri Brown, certify that the above estimates are accurate and correct.

Date ' ' : Signature
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SHUTE, MIEALY & WEHINBERRCGER LI
AT TCORMNEYS AT L axy
S ERCE  HAELSY ST Y
A AN, SCALIFORIMNLL, ol |
TTELEFHOMNE (5 § M5 2SS0 005
FOCHIMMILLI C=L 1 T4 S -t sy oy
. NV L I VL e, SR By
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San Francigco City Hall, Room 416, 1 Carlton B. CGoodlett Place. The oxuly ageney
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TIF A, poguived this propercy puTsuant to dhe sottlomemnt of o Lavsuit for approxcicmately $36
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Wmttw:‘ I‘C’Jng

IF theare are dny problerns or questions nlga.-.h'zrad’ to this fax, please call our Recaptionist ar #25/552-7372
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SHUTE, MIHALY & WEINBERGER
’ ATTORNEYSE AT LAW

E, GLEMENT SHUTE, JR.* ' - 36 HAYES STREET

MARK |, WEINBERGER [1948-20051 |
FRAN M. LAYTON . SAN FRANCISCO, CAL[FORNEA G402

RAGHEL B. KOOFER TELEPHONE: (4 15) S52-7272
ELLEN J. GARBER - . _
CAMARA 5. GALANTER FACSIMILE: (415) 552-5816
ANDREW W. SCHWARTZ WWW ., SMWLAW, COM
ELLISON FOLK

RICHARD S, TAYLOR

WILELIAM J, WHITE

ROBERT §. PERLMUTTER

OSA L. WOLFF

MATTHEW [, ZIK®

CATHERINE C. ENGBERG

AMY J, BRICKER

GABRIEL M.B. ROSS

-DEBORAH L. KEETH

WINTER KNG

*SENIOR COUNBEL

August 8, 2007

Terri Brown
P.O. Box 1181 _
Healdsburg, CA 95448

Re: 85 Natoma Street #5 — Barly Aoc;uisition Request

LLP

Dear Ms. Brown:

KEViIN P, BUNDY
ELENA K, SAXONHOUSE

" MiCHELLE WILDE ANDERSON

DOUG A. OBEGI

LAUREL L. tMPETT, AICF
CARMEN J. BORG, AIGR
URBAN PLANNERS

- 1 am writing fo inquire about the status of your request for early acquisition of 85
Natoma Street #5 by the Transbay Joint Powers Authority (“TIPA”). We last spoke’
about your request in May, and on May 24, 2007,1 faxed you two forms specifying the

remaining information we need.to present your request to the TIPA Board of Directors. I
have not yet received these forms back from you. From our last conversation, I
understand that you have many demands on your time these days. However, 1 wanted to
reiterate that the sooner we receive this information from you, the sooner we can present

your request to the Board of Directors.
Very truly yours, .
' S SHUTE; MIHALY & WEINBERGER LLP
};‘ S /{ ! ; :
Winter King |

[P:\’.FJ PAROW\SS Natoma\NoSwi004(Letter to T. Brows 8-08-07).doc]
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAV :

£, CLEMENT SHUTE, JR.* . 206 HAYES STREET

MARK 1, WEINBERGER 118482005

© FRAN M. LAYTOM . SAN FRANCISCO, CALIFORNIA 94102
RAGCHEL B. HOOFER - TELEPHONE: (415) 582-7872
ELLEN J. GARBER - : : FACSIMILE: {415) 552-58186
TAMARA &, GALANTER ne : . ;
ANDREW W. SCHWARTZ . WWW.SMWELAW, . COM

ELLISON FOLK

C RICHARD 5. TAYLOR

WILLIAM . WHITE . .

ROBERY 5. FERLMUTTER

o5A L. WOLFF .
MATTHEW D. ZINH . . Co .
CATHERINE &, ENGBERG

AMY J, BRIGKER

GABRIEL M.B, ROSS

DEBORAH L. KEETH

WINTER KING

KEVIN F, BUNDY

CSENIQR COUNSEL

February 27, 2008

Via U.S. Mail

Tetri Brown

958 Sanchez St.

San Francisco, CA 94114
Re: 85 Natoma #5

Dear Ms. Browh,

TOFR cC R

ELEMA K. SAXONHOUSE
MICHELLE WILDE ANDERSON
DOUG A, OBEBI :
AMANDA R. GARGIA
JEANNETTE M. MAGMILLAN

CISAAC N. BOWERS

LAUREL L: IMPETE, AICP
CARMEN J. BORG, AICP
URSAN PLANNERS .

Y am writing in response to your request, left by voicemail on February 21, that 1
send you a clean copy of the Personal Financial Statement form you filled out in March
2007 in support of your request for eatly acquisition of your property by the Transbay
Joint Powers Authority (“TJPA”).- It is my understanding that you wish to update the

information presented to the TTPA in the past in order to renew your request for early
acquisition due to financial hardship. However, as you may recail, the information

. required by TJPA and provided by you goes beyond just that contained in the Personal
Financial Statement form, and thus any change in your circumstances requires that you
‘update all relevant information that you have provided to the TIPA. Moreover, at the
time of our last conversation about your request, there was still some essential

information that you had not yet provided to us. Thus, to avoid any confusion about the
information necessary for the TJPA to process your early acquisition request, Tam
including below a summary of the information requested by the TJPA and provided by

" you over the last two years, and enclosing copies of our correspondence.

Given the amount of time that has passed since your last sﬁbmission (over nine
months), please review the information you have submited to us and update that
information as necessary. Please also provide us with the additional information we

requested in our May 14, 2007 letter by completing the enclosed forms (entitled “Living

" Expenses” and “Descriptions of Current Business Venture™), providing us with a signed

1



~ Terri Brown
- February 27, 2008
Page2

copy of the current lease for the property, and indicating whether you rent the parkmg
space separately from the unit. If you rent the parking space separately, please also
enclose a signed copy of the parking space lease. Per your request, I am also enclosing a
clean copy of the Personal Financial Statement form, which you originally submiited in
Mazch 2007. .

~ Sumimary of correspondence:

- In September, 2006, the TIPA received your request, made by your atiorney
William J. Turner, for early acqmsztmn of your property based on your financial
hardship.

o  Our firm responded to your request by Ietter dated November 14, 2006. In this
- letter, we described the criteria pursuant to which the TIPA could grant a hardship
request for early acquisition and asked you to provide information sufficient to
demonstrate that your situation satisfies these criteria. In particular, we asked you
o “please provxde us with pertinent mformatlon and supporting documentation,
such as:

o Financial information supporting any claimed need to dispose of the
property based on financial hardship (sample Caltrans financial statement
indicating the required level of detail enclosed for your reference);

o ‘Doctor’s statement or equivalent supporting any claimed need to dispose

- of the property based on medical need;

o Verification from employer or equivalent supporting any claimed need to
dispose of the property based on change of employment location;

o Copies of real estate listings or other, similar documentation mdlcatmg

- your client’s effort to rent or sell the parcel; :
- o Letter(s) from a real estate broker or other, similar professmnal supportmg
~ any claimed inability to rent or sell the parcel at fair market value over the
‘ : next five years; : :
" o Evidence supportmg the clauned faxr market rent and/or sale value of the
‘ parcel, e

o Evidence supportmg any clalm of mabxhty to sell or rent the property at

falr market value/ren _ e .

s 'On Apnl 9, 2007 we recelved a letter from you (dated March 30 2007) prowdmg
. financial and other information in support of your hardship request. -.

e On April 10, 2007, we notified you that the information you provided was not o

sufficient, and that TJPA would need additional inforinationto process your
.- request. In partlcuiar we stated that “the: TIPA must have the followmg
‘ xnformatmn A : . e

o} State the annual expenses for 85 Natoma #5 for your first and second
' mortgages (principal and interest, and fates of interest), taxes, insurance,

Tz
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Terri Brown
February 27, 2008

Page 3

and all landlord expenses, such as utilities, maintenance, and repairs.
' Please break out each of these expensés. Please provide me with
documentation for each of these expenses; e.g., mortgage statements, tax
. statements, insurance invoices, utility bills, etc.

o The December 26, 2006 letter from real estate broker James Wavro states
that the current fair imarket rent for 85 Natoma #5 is $6,500-$7,000. M.
Wavro states that a tenant would pay this rent if given a 2-3 year lease. '
Because the TIPA-does not plan to acquire your property untﬂ after 2010,
why can’t you lease the property at its fair market rent?

o “What is the term of the current lease for 85 Natoma #5‘? Please provxde
me with a signed copy of that lease.

o Is your ex pariner required by law to contribute to your child’s expenses?
If s0, how much? Are you required by law to support your ex partner?

o Why have you been unemployed for the past 18 months? Can you find -
new employment? What was your last employment and what was your
income from that employment in the one year before you lost your job?

e Why can’t you pay down the mortgage on 85 Natoma #5 with the equity -
in your Healdsburg residence and move into 85 Natoma #5 as your
primary residence?

o Your previous tenant, Echopass Corp., moved out “due io impending
disruptions resulting from the Project.” What d1srup‘t10ns are you referring
to?”

"On Apr11 23,2007, youlefta vowemeul for Andrew Schwartz, askmg why the

TIPA needed this additional information. . On April 24, 2007, we responded by
Jetter, explaining that this information is necessary to show that your
circumstances meet the criteria for early acquisition due to financial hardship.

We subsequently received a letter dated April 27, 2007 from your accountant,
Patrick P. Paguette, which included additional information about your mortgage,
property taxes, and rental income received.

By letter dated May 8, 2007, you provided us with some additional mformatmn in
response to our April 10, 2007 letter.

On May 14, we wrote to you again, noting that the information in your May 8,
2007 letter, “together with the information submitted with your letter dated March
30, 2007, and the information submitted by your accountant, will assist the TIPA.
Board in determining whether your situation meets the reqmrements fora
*hardship request’ for early acqmsxtmn » However, “after reviewing your letters,

- we identified a few important pieces of information that we st111 need in order to
present your request to the Bomd

o What were your 11V1ng expenses, other than your mortgages and car lease,
in 20067
o How much monetary support did you prov1de for your da;ughter in 20067
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Terri Brown.
February 27, 2008

Page 4

&

o Does your rental agreement for 85 Natoma #5 include the parking space,
or do you rent that separately? If you rent the parking space separately,
how much income do you receive for that rental?

o Please provide us with the actual amount of income taxes you paid for
2006. In your March 30 letter, you provided us with an estimate, which
appears to be high in relation to your income.

o Please provide us with a signed copy of your lease for 85 Natoma #5.

o Isit your position that you cannot earn income from a new business
- without access to the capital tied up in 85 Natoma #57 If so, please
explain the capital investment needs of your proposed new business.”

Shortly after we sent you this letter, you and I spoke over the phone. You asked
us to provide you with additional forms to fill out to ensure that your response to
these questions would provide the information we were seeking. During this call,
I reiterated that we needed a signed copy of the current lease for the property.
You informed me that the lease was at your sister’s house, but that you would
obtain a copy for us. On May 24, 2007, I faxed you the addmonal fonns you had
requested,

On August 8, 2007, we wrote you to inquire about the status of your early
acquisition request, as we had not yet received either a copy of the lease or

i

‘completed copies of the additional forms. We did not receive any response from

you to this letter.
-~ Very truly yours,
sHU‘rE MIHALY & WEINBERGER LLP
‘ Wmter Kxng
Enclosures -~ -,

P:\T}P}»\\ROW\SS Natoma®WNoS\wk005(Letter to T, Brown 2-26-08).doc -
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STATE OF CALIFORNIA - DEPARTMENT OF mmsromnow "
_ PERSONAL FINANCIAL STATEMENT

(Form #)

EXHIBIT

5-EX-10

PAGE10OF3

infarmation mamtmmu:e to your IPA Office,

PERSONAL INFORMATION NOTICE

Pursuent to the Fodzral anacy Act (L. 93-579) and the Information Pradtizes Act of 1977 {CTvil Code Sections 1798, of s2q.), rotice is benchy given for the request of personal informution by
this form, The reg funtary, The priniciped purpose of the veluntary infarmation is to facilitate tha pracessing of this form, The fuilure fo provide afi o any part of
the requested information mey delay processing of this form. No disolosure of persansl informution wilt be made unless permissible under Articlé 6, Scotion 1798.2¢ of the IPA of 1977, Bach
individun! has the right upon request anil proper ldeauﬁeahon. to inspect all pommai infrmstion in any record maintained on the individual by an identifying pamminr Digect any inuivies on

As o_f" .

.19
Name . : Age __- Employed by Years
Address . .Oc‘cup'a.tion Name of Spouse __ Age

TO: .Department G.f Transportation

' Califomia

The, undersigned, for the purpose of ebtammg consxderahon for advance acquisition of my transportauomaffected
property under the hardship program, suhmlts the following information:

’

ASSETS DOLLARS |  LIABILITIES (TOTAL AMOUNT DUE) | DOLLARS
CHECKING ACCOUNTS ACCOUNTS PAYABLE (INS (INSTALLMENT
. PURCHASES
L L.
2. 2
3. 3.
SAVINGS ACCOUNTS (SCHEDULE A) . a.
STOCKS AND BONDS (SCHEDULE B) NOTES PAYABLE
_NOTES RECEIVABLE-GOOD 1.
CASH SURRENDER VALUE LIFE INSURANCE 2.
AUTOS . . | | TAXES PAYABLE
{Year-Make) (Year-Make) CONTRACTS PAYABLE |
REAL ESTATE (SCHEDULE o o (To Whom)
OTHER ASSETS (DESCRIBE) REAL ESTATE INDEBTEDNESS -
RE . (SCHEDULE C) .
2 ) OTHER LIABILITIES (DESCRIBE)
3 i L '
4. 2
5 3,
4
TOTAL ASSETS TOTAL LIABILITIES
LESS TOTAL LIABILITIES
NET WORTH
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PERSONAL FINANCIAL STATEMENT (Cont) : EXHIBIT 47

{Form # ' . 5-EX-10 N O
PAGE 2 OF 3 L
. ' AL EXPENDITURES (EXCLUDING O
| ASSETS - |POLLARSIGRDINARY LIVING EXPENSES) ' | POLLARS
 SALARY _ - REAL ESTATE PAYMENT(S)
SALARY (SPOUSE) . ' . IRENT
DIVIDEND INCOME INCOME TAXES
GROSS RENTAL INCOME ' .| INSURANCE PREMIUMS
OTHER (DESCRIBE) : PROPERTY TAXES

1

L OTHER (DESCRIBE-INCLUDE INSTALLMENT
PAYMENTS OTHER THAN REAL ESTATE)

i

IR S
PRI

TOTAL INCOME ' 1N TOTAL EXPENDITURES - - |
LESS TOTAL EXPENDITURES - B
NET CASH INCOME
(EXCLUSIVE OF ORDINARY LIVING
. EXPENSES)

* If ingurance premivms and property taxes are included in real estate payment do not duplicate here,
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PERSONAL FINANCIAL STATEMENT (Cont) EXHIBIT

(Form #) 5-EX-10
PAGE3OF 3

SCHEDULE A-SAVINGS

Savings Institution and Address _ _ AMOUNT

I.

2

3

4

5

TOTAL (ENTER ON FRONT PAGE) -

SCHEDULE B-STOCKS AND BDNBS

Number of Shares
Amount of Bonds

Description

Current Value

TOTAL (ENTER ON FRONT PAGE)

SCHEDULE C-REAL ESTATE

Location and Type
of Improvement '

" Title

Estimated
Value

Amount To Whom
Owed - Payable . .~

k.

-l

TOTAL (E.NTER ON FRO! T PAGE)

ifadditional spacs is needed for Schedule A, Schedule B, and/or Schedule C, liston sspmtc sheet and attach,

| The wndersigned certifies that tl'w shove statement (or in
tieu thereof, the attuched statement, as the case may be)
'and supporting schedules, be they printed and written,
give a full, true, and comect statement of the financial
condition of the undersigned as of the date indicated.

Signafure

Date

Signature

Date =~

M8
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 Intent to

5.03.00.00 - HARDSHIP

-

5.03.01.00 General

Hardship is defined as a situation where unnsual
personal citcumstances of an owner are aggravated
by a proposed transportation facility and canrot be
solved by the owner without acquisition by the

State. There are two types of hardships: .

" " Those which ocour in advance of the regular

right of way aequisition process.

= Thoss which occur when the requirements

preserve relocation eligibility. (See Forms
RW 06-11, 13, and 14.) This letter should not be
mailed until - after approval of the hardship
acduisition and- should not be isswed unless

' initiation of negotiations will commence less than

for commencing the regular right of way

~ acquisition process have been met, but

funding and activity on the project have been
deferred.

The Districts are authorized to approve both types
of parcels for hardship acquisition. .

Departimerial practice s to investipate to

determine need and to appraise and acquire the
property with minimal delay. In some instances

~this may require extraordinary efforts such as

obtaining independent staff appraisals. Owners of
hardship parcels should receive full consideration
and service consistent with normal acquisition
procedures,  including  appropriate  relocation
assistance and sufficient time to consider State's
offer. The District shall make the first written
offer to the applicant within 90 days from the date
of the DDD-R/W's approval letter or the Federal
authorization if requested. C

-5.0.3.02.09 RAP Eligibility .

90 days subsequent to said Notice. This action
will preserve the relocation eligibility of applicants
and will avoid the possibility of creating more than -
one eligible relocatee.

5.03.03.00 Cessation of Hardship

If it determines that a haidship no longer exists,

‘the' Acquisition Branch must immediately

withdraw any outstanding offer to purchase and
advise the owner of the right to appeal thé case fo
the District Hardship Appeals Board.  (See
Sections 5.03.06.00 through 5.03.06.03)

5030400 Guidelines for Processing

The District should notify the applicant in writing
of the requirements for RAP eligibility when the .

hardship investigation commences. If the hardship
application is not approved, the applicant should
be informéd of benefits that will be lost if
applicant vacates prior to regular acquisition (first

written offer). (See Exhibit S:EX-04.) At the.

samie time, it is important to ensure that double

relocation payments are not mede and Federal
reimbursement is not fost. In fine with this intent,
if an application is approved and the applicant is
forced to move prior to the time a written offer can
be presented, the District must mail a Notice of
Acquire - to

503-1

171¢

Reguests

5.03.04.01  Haxdship Criteria

The following minital requirements must be met
and documented if 2 hardship request is approved:

o - Owner demonsirates need fo 'ciisposa of
propetiy.

«  Owner is unable to dispose of property at

fair market value because of transportation '

 facility plans,

o Owner cannot reasonably afleviate” the
hardship in the absence of “the State’s
purchase. :

= State's purchase will either partiaily or totally
alleviate the hardship. '

Inconveniences experienced by all or most owners
along a route are not satisfactory reasons for
hardship purchase (for example, an owner’s simple
desire to move to another ares).

Need to Dispose of Prﬂgeﬂj

Some of the reasons that may require an owner (0
sell immediately and that can resulf in a

foth A d ALy

5.03.04.02



SUBMITTAL ITEMS - HARDSHIP APPLICATION

"Ttem Explanation , Circumstance
Written Request or Oufihing the reasons why éwnér(s) must i
Statement- sell the property at this time.
Application Comple:ted and sngned by owner(s) See

- Exhlbxt 5-EX-3.

Financial Statement

See Exhibit 5-EX~10 or 5-EX-11

Not required (at the Distriet's
discretion) if the hardship request is
due to medical problems, job transfer,
advanced age, or retirement miove.

Market
Substaniiation

Evidence of reasonable attermpt to market

the property:
. Copy of valid listing.
s Statement from a broker clting

 reasons the property has not or
cannot be sold.

. " Evidence or information
obtained by the District.

If there havé been othér unsyceessful
attempis to sell the properiy on the
project at fair market value, listing the
property is not requived. The District

should state in its recommendation

that the property cannot be sold at fair
market value because of the proposed
praject.

Income Tax
Authorization

Signed authorization to obtsin a copy of
Federal and State income tax refurns -
(Exhibits 5-EX-5 and 5-EX-8). The
District secures copies of the latest tax
returns if additional documentatmn is
needed.

Optional if the District is satisfied with
all the financial information submitted
by applicant.

Doctor's Statement .
or Equivalent

Required if hardshtp request is based
on a medical reason.

Regional Legal
Office.

| proposed project.

Verification from Required if hardship request is based
Employer ' on a transfer of employment
Index Map and Plat Showing affected parcel in relation to '
Map project right of way. Maps should be
. 111 7" if possible,
FNM-76 Copy of the request for Federal
participation if applicable.
| Hazardous Waste - Describing potential of hazardous waste -
Statement at the propeﬁy ifany. - :
District Approval
Letter _
Categnrical And required statement.
Exemption/
Exclusion )
Determination _ _
Review and Written | Detérmines if acquisition would Required if project is not
Approvat of influence environmental assessment of environmentatly cleared.

5033
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The District is responsible for seeing thaf the
infonmation  submitied is  nccurate  and

appropriately documents the request eg., a-

doctor's letter or affidavit from employer.

503.0404 Docuwmentation of Files

For each application, the District maintains a file
that becomes part of the parcel file upon
commencerment of acquisition. A parcel diary is
* initiated when application is made. Care should be
taken to ensure that reasons for recommending
approval or denial of application are clearly
outlined in the diary or file. The date of
notification of requirements for RAP eligibility
shall be entered following the initial contact with
the applicant. -The application and other items

* anthorized an FINM-76 for the subject ;;arcel.' lThe

tesponsibilify for implementing this procedure

“rests with the DDD-R/W in each District.

5.03.04.06 Nepotidtion Aliernatives

If negotiations are unsuccessful, the District should

either:

» + Consider the merits of an Administrative

submitted in support of the hardship are to be |

retained in the file. (See Section 5.03.04.03.)

The DDD-R/W is responsible for approving or
_denying each application. Statements of the
District's action are made by a signed entry in the

parce! diary. The following should be explained

and included as part of the entry:

> Basis of decision to accept or deny the
- application. ' ‘

> . Fact that file has been reviewed prior to

approval or denial and that reviewer is

familiar with the contents of the file.

5.03.04.05 Notification of Approval or Denial

The Department considers hardship requests to be
sensifive since the outcome  of a request
(approval/denial) could have a significant effect on
the applicant. The District must ensure that proper
notification is given as follows: -

Settlerent.

»  Explain the condemmation process 1o the

~ owmer. The Agent should inform the owner
that if they wish the State to condemn the -

property, . they should send a letter to that
effect. ‘The State will then proceed with an
action in eminent domain. If owner wishes,

the State could prepare such a letter on -

ownier's behalf (see Exhibit 5-EX-7). A copy
‘of the letter shall be submitted with the
District's request for the CTC resolution.

o Withdraw the offer in writing. It is
important that afl offers of relocation
assistance Or payments to owiers and tenants
be formally withdrawn in writing no latex
than 10 days from the date of the
determination not to acquire (see RAP
Chapter for procedures to follow in
withdrawing RAP offers). :

5030407 Vacation of Property

The contract will require grantors to vacate the
property within 120 days from the date of the close
of escrow, providing replacement housing is
available.  See Section 8.09.15.00 of the
Acqguisition Chapter for appropriate clauses and

_commentary on application.

e Request Appijoved - the District notifies’
the applicant promptly by telephone and '

makes an entry in the diary. -

o Request Denied - tﬁe District sends a letter
to the applicant.

. When FHWA approval is required, the telephone

hotification is made afer the FHWA has

5.03-4
1721

5.03.0500 Disposition of Financial
Information

The District shall maintain confidentiality of the
financial statement and income tax returns and
permit only authorized personnel to have access fo
this information. Authorized personnel are those
who protess the application and those who make
the final decision to approve or. disapprove the
application. While processing the application, the
Agent  shall  store  this information

e



Request for Barly Acquisition Due to Hardship
" Living Expenses |

Please prowde us w1th an estlmate of your average monﬂﬂy living expenses
dunng 2007 for Vourself and your daughter.

Expense ' ‘ ) | L '  Average . -
. . N | Monthly

. ’ ‘ : S Amount -
Medical/Dental Expenses (including health insurarice, '
dental insurance, copays, medication, etc.)

Schooling (mcludmg supphes tumon lessons, etc.)

Food .

Utilities -

[Clothing

Entertainment =

i | Travel

Miscellaneous/Incidentals

‘Total

If it is easier to separate out your expenses for yourself from your expenses
for your daughter, feel free to copy this form and fill out one for yourself
and one for your daughter. Also, if it is easier for you to estimate your total
living expenses, including all of the above items, in one monthly amount,

. you may do 8O as Well ' o

- Ifyou antmlpate any szgmﬁcant change in your hvmg expenses 111 the ﬁ.lturc |
* pleasc explam on the lmes below: . Car e

¢ -

. I, Terii Brown, certify that the above cstimates are accurate and correct.

 Date T o ~ Signature
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‘ Request for Early Acquisifion Due to Hérdship
Description of Current Business Venture

You have explained to us that you need to setl 85 Natoma #5 in part in order
to finance a new business venture. Please provide us with an estimate of the
total amount of capital required to start this new business and a one
paragraph description of what that capital is needed for (e.g., renovation of
buildings, developing vineyards, paying employees, carrying costs, efc.).

Estimated capital required:

Please also providé us with your projected net income from this business
venture the next three years, and a one paragraph explanation of the basis for
your projection. ‘ -

Estimated net iiicome:

I, Terri Brown, certify that the above estimates are accurate and correct. ‘

Date | R Signamie
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SHUTE, MIHALY & WEINBERGER LLP

ATTORNEYS AT LAW

E. CLEMENT SHUTE, JR.+ . o 306 HAYES STREET
MARK |. WEINBERGER (1948.2005]

FRAN M. LAYTON SAN FRANCISCO, CAL}FGRN[A B4102
_RACHEL B. HOOPER : ) TELEFHONE: (41 3) B52-7272

ELLEN J. GARBER c . - :
TAMARA £, GALANTER FACSIMILE: (4135) 552-5616

ANDREW W. SCHWARTZ : WWW.SMWLAW.COM
. ELLISDN FOLK : ‘ : -
RICHARD &, TAYLOR

WILLEAM .- WHITE

ROBERT 8. PERLMUTTER

OSA L, WOLFF -

MATTHEW D. ZINN

CATHERINE C. ENGBERG

AMY J. BRICKER

GABRIEL M.B, ROSS

DERORAH L. KEETH

WINTER KING

KEVIN P, BUNDY

YSENIOR COUNSEL

February 9, 2009

Via Facsimile & U.S. Mail

‘Terri Brown
. Ingear Investments
24849 Summerhill Avenue
Los Altos, 94024
Fax: (707) 837-9083

Re: 85 Natoma #5, San Francisco, CA

Dear Ms. Brown:

Taph. ) Cep

AMANDA R. GARCIA
JEAMNETTE M. MACMiLLAN
ISAAC N, BOWERS
HEATRER M, MINNER

ERIN B. CHALMERS
KRISTIN 8. BURFORD

LABREL L. IMPETT, AlCP
CARMEN 4. BORG; AlCE

) URBAN PLANNERS

As you requested in your letters dated February 5 and 7, 2009, we are writing to |
confirm that we have received your January 26 and February 4, 2009 correspondence
regarding your request for early acquisition of 85 Natoma #5 from the Transbay Joint

- Powers Authority (“TJPA”) due to financial hardship.

i’

In your February 4 letter, you state that you are depending on “the immediate
acquisition of 85 Natoma to avoid defaulting” on the loan for your Chalk Hill property.
However, because we did not receive all of the information the TIPA required to evaluate
your request for early acquisition in 2007, and because so much time has elapsed since
you last submitted information to the TIPA (the last time we received any information
from you was in May 2007, more than 19 months ago), we will need to review the
information that you provided in 2007 and in your recent letters fo determine whether the
information we have as to your financial circumstances is complete and up to date. Ifit
is, we will request that the TIPA staff present your request to the TIPA Board of

Directors. The next Board meeting is not until March 12, 2009.
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Terri Brown
February 9, 2009
Page 2 "

If your information is not up to date — and from your letter it appears that it is not

—you will need to provide the TIPA with up to date information before we can present
- your request to the TIPA Board of Directors. We must inform you that, even if you were

to provide complete and up to date information and the TIPA staff were to complete its
evaluation and staff report in time for the Board hearing on March 12, 2009 (staff
submissions to the Board are due a week before the hearing), and even if the Board were
o grant your request for early acquisition, the TIPA would still need to arrange for
funding of the purchase with its funding agencies. Given these factors, please be aware
that a purchase could not be completed until at least April 2009. If you are counting on
the TIPA purchasing your property immediately to pay your debts, you may wish to
make alternative arrangements. '

We will be ,contactin'g you shortly to identify the information and documentation
- that you should provide to complete and update your request for early acquisition.

Very truly yours, -

SHUTE, MIHALY & WEI’NBERGER LLP

. : ' 6
Wunbi G

, Winter King .

(PATIPA\Wet00] (letter to T. Brown re 85 Natoma).docx]

1726



% Transmit Confirmation F?samacxr"i:_,ukzk'
| Feb 9 2003 04:200m

P. 1 R
SHUTE WIHALY VEINBERGE Fax:415-552-5816

Name/Fax No. -

Hode

Start

Time [Page| Result

Notg

{09,04:18pm| 0°59"] 3 [x 0 K

17078379083/P145  |Normal

SHUTE,

ATTORNEYS AT LAY

. 398 HAYES STREET ‘
SAN FRANCISCO, CALIFORNIA Bai 02

MIHALY & WEINBERGER LLP

TELEPHONY (41 5) 55 27ZTR

FACSIMILE (415) 552-581 6
WWW . SMWLAW, GOM

FAXCOVERSHEET

Date-Sent: - February 9, 2000

Number of Pages: 3
(including cover shest)

Original to Follow:  Via U.§ Mail

, T10;
Terti Brown

FROM:
Winter King

MESSAGE:

If there are any problems br questions related to this fax, please call our Receptionist at 4] 3/552-7272

Client:  TIPAI

: $en1; By: . V{Uﬁ‘

Fax:

- Phone:

Fax:

1727

Time Sent: - A4Sy

T07.837.9083

415/552-7272 Ext. 237

415/552-5816 .




'1723 '

A/\\

TN



SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW ’

E. GLEMENT SHUTE, JR.* T 396 HAYES STREEY

MARK 1, WEINBERGER (i048-2005) . . .

FRAN M. LAYTON SAN FRANCISCO. CALIFORNIA 84102

RACHEL B. HOOPER TELEPHONE: (41 5) 582-7272
TELLEN J. GARSER FACSIMILE: (4(5) 552-5816.

TAMARA 5. GALANTER
ANDREW W. SCHWARTZ : ’ . WWW.SMWLAW,.COM
ELLISON FOLK )
RICHARD S. TAYLOR
WILLIAM . WHITE
ROBERT $. PERLMUTTER
DSA L, WOLFF

MATTHEW D. ZINN
CATHERINE ©. ENGBERG,
AMY J. BRIGKER
GABRIEL M.B, ROBS

- DEAMORAH L. KEETH

WINTER KING
KEVIN P. BUNDY -
“SENIOR COUNSEL

February 19, 2009

Via F acsimile & -U.,Sa Mail

Terri Brown

Ingear Investments

24849 Summerhill Avenue
Los Altos, 94024

Fax: (707) 837-9083

Re: 85 Natoma #5, San Francisco, CA

Dear Ms. Brown:

TIPRcep

AMANDA B. GARCIA
JEANNETTE M. MACMILLAN
ISAAC N, BOGWERS
HEATHER M. MINKER

ERIN B, GHALMERS
KRISTIN B. BURFORD

LAUREL L. IMPETT, AlCP
GCARMEN J. BORG, AICP -
URBAN PLANNERS

I am writing in response to your letter, faxed to me on February 17, 2009, stating
that you assume we “have everything [we] need to complete the ROW acquisition by the
‘March 12, 2009 [sic].” As I wrote before, we are currently reviewing the information
you submitied to determine what additional information we may need to preseit your
request to the Board. We are trying to be as expeditious as possible in getting back to
you, but also wish to be thorough in this review so that we may present you with one
‘comprehensive list of all information we still need. Please keep in mind that we are
asking you for this information not to impede your request but to ensure that, once we
present your request to the Board, the Board will have sufficient information to act on it.

As we move through the TIPA’s early acquisition process, I want you to be clear
on the timing of any purchase of your property by the TIPA: Under the TIPA’s current
plans, the TJPA would not purchase your property until 2012 or later. As we previously
informed-you, the TTPA may consider an éarly purchase of your property if you can

establish a financial or other hardship.

" 1729



Terri Brown :
February 19, 2009
Page 2

Even if the Board of Directors of the TIPA approves your request for a hardship
early acquisition, however, the TTPA, as a public agency, is subject to other legal
" requirements before it can complete the purchase. Following the Board’s approval, if
any, the TIPA would be legally required to obtain two appraisals of your property. The

appraisals will have to be reviewed by the TIPA’s review appraiser for compliance with

state and federal law. If the review appraiser approves the appraisals and recommends
one, because the Transbay Project is receiving federal funds the TJPA would thenbe .. -
- required to seek the Federal Transportation Administration’s (FTA’s) concurrence with

that recommendation. For property the TIPA has already acquired through this process, .

FTA concurrence alone has taken from sus: Weeks to several months.

If the FTA concurs w1th the reviewer’s recommendation, then the TIPA could

make you an offer to buy your property. If the parties can agree on a purchase price, the

TIPA would then need to obtain funding for the purchase from its funding agencies.
Escrow would not close on a purchase until all title and other contingencies have been
removed. Under this process, a closing on the purchase of your property would take at -
least several months following TIPA Board approval if any. :

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

L
Winter King

[PATIPAWe003 (letter to T, Brown re 85 Natoma).docx]
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SHUTE, MIHALY ¢ WEINBERGER LLP
ATTORNEYS AT LAY ' :

E. GLEMENT éHUTe; JRr.* ' . AMANDA R, GARCIA
MARK I. WEINBERGER (1946-2008) 396 HAYES STREET L " JEANNETTE W,

FRAN M. LAYTON SAN FRANCISCO, CALIFORNIA MACMILLAN

RAGHEL B. HOOPER ° ) 94102 : LSEAAAT%gé ?wov:‘aigsm
ELLEN J, GARBER : ' . .

TAMARA 8. GALANTER TELEPHONE: (415) 552-7272 ERIN B. CHALMERS
ANDREW W. SCHWARTZ . - KRISTIN B. BURFORD
ELLISON FOLK FACSIMILE: (415) 552-5816 _ | e
RICHARD $. TAYLOR ] WWW_ SMWLAW.COM : - LAUREL L. IMPETT, AlCP

WILLIAM §. WHITE . " .CARMEN J, BaRreG, AlCP
ROBERT 8. PERLMUTTER ' . _ 3 URBAN PLANNERS

OSA L. WOLFF
MATTHEW D. ZINN
CATHERINE C. ENGBERG
AMY i, BRICKER .
GABRIEL M.B. ROSS
DEBQORAH L, KEETH
WINTER KING

KEVIN P. BUNDY

YSENIOR CQUNSEL

~ February 23, 2009

Via Facsimile and U.S. Mail

Terri Brown

Ingear Investments

24849 Summerhill Avenue
Los Altos, CA 94024
Facsimile: 707.837.9083

Re: 85 Natoma #5

Dear Ms. Brown:

We have reviewed the information you submitted to us on February 4, 2009
in support of your request for early acquisition of your property by the Transbay Joint
Powers Authority (“TJPA™). This information supplements and updates the information
you have submitted to us in the past. However, as we indicated in our previous

- corresponidence with you, several pieces of information are still necessary for the TIPA
Board to make a determination on’ your hardship request. We have asked for this
' information in our past letters to you, but either we have not received it or the
information we have received has become outdated. If we receive this information from
“you by March 2, 2009, we will be able to present your request to the Board at its next
meeting on March 12, 2009. - : ‘ h y

1. In our November 14, 2006 letter to you, we indicated that we needed documents
- supporting your claimed inability to sell or rent your property at the fair market
value. You provided us ‘with a letter from your real estate broker stating that it -
was not possible to sell the property. You also provided us with a letter from
James Wavro stating that the market rate rent for your unit was $6,500-$7,000,
provided the tenant could obtain a two- to three-year lease. Inour April 10, 2007
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Terri Brown
February 23, 2009
Page 2 '

letter to you, we asked why it would not be possibie to enter a market-rate, two- to
three-year lease, given that the TIPA would not acquire your property for at least
another three years, You did not respond to that question. Your most recent
submission indicates that your current tenant is paying $7,000 per month for a -
one-year lease ending in March. To determine whether you are able to rent the
unit at fair market value, we need to know the following: - s

. a. Is $7,000 pei month the current fair market rental value for your property?
' If not, please provide us with some documentation to support what the’
current fair market rental value of the property is.

- b. Your current lease expires at the end of March 2009. Will your tenant stay
- on after the lease expires? If not, do you have another tenant for the
property after your current tenant vacates? What will the rent be for the
next fease term, if known? R ‘

c. Given that the TIPA does not plan to acquire your property until 2012, at
the earliest, why can’t you find 4 tenant to pay market rate for a 2-3 year
lease? . ‘ - :

d. If you'are claiming that you cannot find a tenant ta rent your property at fair .
market rental value, please explain why not and submit evidence to support
- your explanation. : : '

€. It appears from the information you have submitted that, even when
+ receiving $7,000 per month in rent, your cash flow from 85 Natoma #5 is
negative. If you assert that the fair market rental value of the property is -
greater than $7,000 per month, please-explain whether your cash flow - o
-would be positive if you received the asserted fair market rental value,
- Also please explain whether your cash flow from 85 Natoma #5 is positive -
after consideration of the tax consequences to you for deduction of any
interest and depreciation. ' S ' o

2. Inour November 14, 2006 letter to you, we indicated that you needed to provide -

‘ evidence supporting the claimed fair market value of your property. In your most
recent submissions, you state on your personal financial statement that the
estimated value of 85 Natoma #5 is $2,100,000. However, you also providedus .
with a listing agreement from 2005 (attached to your May 8, 2007 letter) in which
the listing price for the property is $1,550,000. Please provide us with an R
appraisal or other evidence supporting your claim that the fair market value of the

- property is $2,100,000. i T .

1734
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Terri Brown _
February 23, 2009
Page'3

" In our April 10', 2007 letter to you, we stated that you needed to prbvide us with

the annual expenses for 85 Natoma #3, including first and second mortgages
(principal and interest, and rates of interest), taxes, insurance, and all landlord

-expenses such as utilities, maintenance, and repairs. You submitted to us a

- Supplemental Income and Loss form for 2007. While this form supplies most of

the iniformation we need, it rajses the following questions.

a. What is the “Other interest” listed on line 137

‘b~ What is included in the “Other” category -Iislt,gd on line 187 We did not

receive Statements 2, 3, and 4.

T, _ What is the significance of the Passive Activity Deductidn‘ Worksheet,

which you attached and highlighted?

In your May 8, 2007 letter, you asserted that you needed the proceeds of the sale
of 85 Natoma #5 to start up a new business. We provided you with a formto
assist you in explaining this new business venture and how much capital you
needed to finance it. In your February 4, 2009 letter, you state that you “depend
solely on returns from {your] income property investments for [your] livelihood;
that is [your] business.” You did not complete the “Description of Current
Business Venture” form we sent to you. Please clarify whether you need the
proceeds of the sale of 85 Natoma #5 to finance a new business venture. If so,
please fill out the attached “Description of Current Business Ventire” form. If
not, no further response is necessary. =~ ' |

In our May 14, 2007 letter to you, we asked that you provide us with the actual
amount of income taxes you paid in 2006, rather than an estimate. In addition, the
Caltrans hardship acquisition regulations (section 5.03-3) authorizes the TIPA to
request a copy of your income tax returns to verify the other information you have
submitted. You did not submit a copy of your 2006 income tax réturns to us in
2007, nor did you provide us with your 2007 returns in your most recent _
submission. Please provide us with your complete, signed Federal Income Tax
Return for 2007 so that the TJPA can verify the other information you have
submitied concerning your income, cxpenses, and assets. .

You ask the TIPA to acquire your property now because TIPA has acquired

 the building next door at 81-83 Natoma. The TTPA’s acquisition and demolition of the
- improvements on 81-83 Natoma is necessary for a bus ramp for Phase 1 of the Transbay
Program. Phase I has already begun, and will require demolition of 81-83 Natoma and
construction of the bus ramps on that parcel in late 2009 or early 2010. Your property,
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Teri-i Brown
February 23, 2009
Page 4

by contrast, is planned for acquisition in Phase 2 of the TJPA, Program. Phase 2 involves
the extension of the rail line in a tunnel from 4% and Townsend into the new Transit
Center. The proposed tunnel would go directly through 85 Natoma. Construction of
Phase 2, however, is not scheduled to start until at least 2017, Accordingly, the TIPA is
not required to purchaseé your property at this time, and in fact planned to wait to -
purchase the property until it is needed in 2012, R RETH P

As we have stated béfore, Wwe are not askihg you for this additienal
information to stall your request. Quite to the contrary, we need this information to assist
the TIPA Board in determining whether your situation qualifies for early acquisition

Very txﬁ!y'youfs,

SHUTE, MIHALY & WEINBERGER LLP |

Winter King

Enclosure

PATIPAROWASS NatomaNoS (37211 I3)\wk007(l,ettcr to T. Brown 2-234)9).d0¢ .
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- Request for Farly Acquisition Due to Hardship

Description of Curr‘{ant Business Venture

You have explained to us that you need to sell 85 Natoma #5 in part in order
to finance a new business venture. Please provide us with an éstimate of the
total amount of capital required to start this new business and a one
paragraph description of what that capital is needed for (e.g., renovation of

- buildings, developing vineyards, paying employees, carrying costs, eic.).

Estimated capital required;

- Please also provide us with your projected net income from this business ,
venture the next three years, and a one paragraph explanation of the basis for
your projection. ' -

Estimated net income:

- I, Terri Brown, certify that the above estimates are accurate and correct.

Date | | o Signaﬁire
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E. CLEMENT BHUTE, JR, *

MARK ¢, WEINBERGER t1946-2005)

FRAN M, LAYTON
RACHEL B, HOOPER
ELLEN J. GARBER
TAMARA S, GALANTER
ANODREW W. SCHWARTZ
ELLISON FOLR ’
RICHARD S. TAYLOR
WILLIAM J. WHITE
ROBERYT &. PERLMUTTER
DSA L. WOLFF
MATTHEW D. ZINN
CATHERINE C. ENGBERG
AMY J. BRICKER
GARRIEL M.B. ROSS
DEBORMAH L. KEETH

. WINTER KING

KEVIN P, BUNDY
*SENIOR COUNSEL

" ATTORNEYS AT LAW

306 HAYES STREET
SAM FRANCISCO, CALIFCRNIA Sajoz

TELEPHONE:

FACSIMILE: (415 552-5816-

*

(415 BSa-7272

L WWW.SMWLAW.COM

- March 4, 2009

Via Facsimile gnd U.S. Mail

Terri Brown.
85 Natoma #5-

. 958 Sanchez St.

San Francisco, CA 94114

Re: -85 Natoma #5

Dear Ms. Brown:

%,

SHUTE, MIHALY.¢ WEINBERGER LLP

TV PR cef

AMANDA R, GARCIA
JEANNETTE M, MACMILLAK
1SAAC N, BOWERS
HEATHER M, MINNER'
ERIN B, CHALMERS
KRISTIN B, BURFORD

LAUREL L. MPETY, AICP

CARMEN J. BORG, AlICPF
URBAN PLANNERS

kS

We have reéeived your. letter dated March 2, 2009, with attachments. We
will present your request for early acquisition of 85 Natoma #5 to the TIPA Board of
Directors in closed session on March 12, 2009. '

Very truly ycyui:s,

SHUTE, MIHALY & WEINBERGER LLP

it by

Winter King

WSmwivoll_data\FIPAROWAES NatomalNos (3711-1 13)wik010(Ltr to T. Brown 3-3-2009).doc
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW

£: CLEMENT SHUTE, JR.* 3086 HAYES STREET

MARK |, WEINBERGER 11 B4B-200E] ?

FRAN M. LAYTON sAN FRAMNMCISCO, CALIFORNIA S4102
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WINTRER KING

KEVIN B, BUNDY
“BEENIOR COUNSEL

March 13,2009

Via Facsimile and U.S. Mail

Terri Brown

24849 Summerhill Ave.
Los ALtos, CA 94024
Facsimile: (707) 837-9083

Re: _35 Natoma #5

Dear Ms.-Bfom:

/gt,:g %353?” '

AMANDA f, GARCIA
UEANNEYTE M. MACMILLAN
ISAAG H. BOWERS
HEATHER M. MINHER

ERIN B, CHALMERS
KRISTIN B, BURFORD

LAGREL L. IMPETT, AlCP
CARMEN J, BORG, AICP
UREAR PLANNERS

WINTER KING
wiNa@sMwLaw, cOM
1) Sy SEA-VRYE Exr. 237

1 am writing in response to your March 4, 2009 letter, in which vou ask
several questions about the Transbay Joint Powers Authority's ("TIPA") plans to acquire
property and proceed with construction near 85 Natoma #5. Below please find our

. answers to these questions.

1. Yes, 77-79 Natoma is necessary for construction of a bus ramp in Phase 1
of the Transbay Transzt Center Program ("Program"). :

2. No, the TIPA has not yet acquired 564 and 568 Howaid Both of these
properties are necessary for.Phasé 1 of the Program. TJPA is currently in the process of
trying to acquire them. The properties have been appraised previously and offers made to
the owners, but they were rejected. The TIPA is in the process of updating the appraisal
and intends to make renewed offers to buy the properties in the near future.

© 3. No firm schedule has been set for demolition of the Phase 1 properties
necessary for construction of the bus ramp. Currently, TJPA is planning to proceed with
demolition of these buildings sometime between October 2009 and April 2010.
However, these plans are subject to change by the TJPA.
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Terri Brown
March 13, 2009
Page 2

4. You state that the western wall of 81-83 Natoma "provides a wall that
blocks unlawful entry into'my garage and courtyard,” and ask how TIPA will address the
security issues raised by the demolition of 81-83 Natoma. To answer this question, we

need more information from you. Please provide us with information about the location

~ of your courtyard relative to 81-83 Natomia, how that bujlding is currently blocking
" unlawful entry to your garage, and what effect demolition of that building will have.

5. You ask how you and your tenant will "be protected from environmental
hazards during demolition of adjoining buildings." The Final Environmental Impact
Statement/Environmental Impact Report ("Final EIS/EIR") for the Program lists the

‘measures that will be employed to mitigate the environmental impacts of the Program,
including impacts to neighboring residents. The EiR is located on the TIPA’s website:
www.transbaycenter.org. (Select the link to “Docuinents,” then select the link to
“Bnvironmental.”. The Final EIS/EIR, certified June 15, 2004, is listed on this page.). In
particular, you may wish to review Section 5.21 (pages 5~184 et seq.), which discusses
construction-related impacts and mitigation measures. In addition to the measures
discussed in the Final EIS/EIR, the TIPA will comply with the City of San Francisco’s
ordinances regulating construction activities. You can review these ordinances on the
City website: http://www.ci.sf.ca.us/site/government_index.asp#codes (select the link for
the “San Francisco Municipal Code Index”). :

6.  Youask formore information about construction-related noise and traffic -
impacts caused by the Program. Again, please refer to the Final EIS/EIR on the TIPA
website for a discussion of these impacts and the measures adopted to mitigate them.

McNerney.

V-ery-tlluly jfours,'

' SHUTE, MIHALY & WEINBERGER LLP "~

i Y S hat- @

PATIPAROWASS NatoraNo5 (3721-1 130wk0E2(Ltr to T. Brown 3-13-2009).doc.
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RACHEL B. HOOPER
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March 13, 2009

Via Facsimile qnd U.S. Mail

Terri Brown _
24849 Summerhill Ave.
Los Altos, CA 94024
Facsimile: (707) 837-9083

.Re: 85 Natoma #5

Dear Ms. Brown:

. e

AMANDA R. GARGIA
SJEANNETTE M. MACMILLAN
ISAAC N. BOWERS
HEATHER M. MINNER

ERIN B. GHALMERS
KRISTIN B. BURFORD

LAUREL L. IMPETF, AICP
GARMEN J, BORG, AIGF
URBAN PLANBERS

I am writing to reiterate the information I relayed to you in a voicemail
yesterday, and to respond to your March 12, 2009 letter regarding your request for early
acquisition of 85 Natoma #5 by the Transbay I oint Powers Authority ("TIPA"). AsI
stated in my message, the TIPA Board met inl closed session on March 12,2009 to
discuss your request, and had no objection to proceeding with the appraisals, review, and
other steps necessary to make you an early offer to purchase your property. Please note
that the Board did not approve the acquisition of your property at this time. Several steps
" must be taken before the TIPA Board can make you an offer, including a determination
by the Board that there are sufficient funds available to purchase the property ahead of

schedule, . _ ‘ .

Although we will make every effort to take these steps as quickly as
‘possible, they are both legally required and time-consuming. As we explained in earlier
corfespondence, the TIPA is legally required to obtain two appraisals prior to making you
an offer for your property. These appraisals will have to be reviewed by the TIPA’s
review appraiser for comipliance with state and federal law. If the review appraiser
approves the appraisals and recommends one, the TIPA would then be required to seek
the Federal Transportation Administration’s (FTA’s) concurrence with that
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Terri Brown
March 13, 2009
Page 2

recommendation. For property the TIPA has already acquired through this process, FTA
~concurrence alone has taken from six weeks to several months.

If the FTA concurs with the reviewer’s recommendation, then the TIPA can
make you an offer to buy your property, provided the TIPA can obtain sufficient funding
- to do so. Escrow would ot close on a purchase until all title and other contingencies
have been removed. Under this process a closing on the purchase of your property will
take at least several months

The TIPA's appralsers will contact you within the next few weeks to tour
your condominium. The appraisers are Chris Carneghi and John Clifford.

Finally, we 'disagree with your sta_tement‘that the TIPA has delayed this
early acquisition process. A review of our correspondence shows that, during the time

~ that you claim the TJPA delayed, we were waiting for you to provide us with accurate
and complete information necessary to present your request to the Board. For example,

- after notifying you that we needed some additional information in May 2007, we did not
receive any word from you until February 2008, and then did not receive any additionial
information from you until February 2009, a year later. These delays, in turn, meant that

" we needed you to update the information you had previously submitted. Moreover, we
were required to make repeated requests for information that you failed to provide to

~complete your application. Once we received the complete and accurate information we

* asked you to provide, we promptly proceeded to the next siep in the hardsh:p early

: acqulsmon process.

lam also prepanng a response to your March 4 2009 letter, which I wdi
send under separate cover.

B Very tni}y yoﬁi‘s |

SHUTE MII—I.ALY & WEINBERGER LLP |

BN v&uu\q

Wmter ng '

P \TJPA\ROW\&S Natoma\NuS (372! !13)\Wk0!4(l.tr ] T Brown 3-13. 2009] doc
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW

306 HAYES STRERT
SAN FRANCISCO. CALIFORNIA 4102
(431 5) B52-7272
FAGSIMILE: (418) 552-5816
 WWW.SMWLAW.COM

TELEFPHONE:

TS eA

AMANDA R, GARCHA -
JEANNETTE M, MAGMILLARN
I1IsAnCc M. BOWERS

. HEATHER ¥, MINNER

ERIN B, CHALMERS
KRISTIN B. BURFORD

CLAUREL L. iMPETT, AlCP

CARMEN &, BORG, AlCF
URBAN PLARNERS

WINTER KING
KINGE SMWLAW.COM

c a5y EER-TEVE Exv. 237

March 27, 2009

Via Facsimile and U.S. Mail

Terri Brown -

24849 Summerhill Ave.

" Los Altos, CA 94024
Facsimile: (707) 837-9083

Re: 85 Natoma #5
Dear Ms. Brown:

I am writing in response fo your most recent letters, in which you provide
me with information about the relationship of 85 Natoma and the adjoining properties,
and ask for clarification about the Transbay Joint Powers Authority (“TIPA”) Board’s ‘
decision regarding your request for early acquisition of 85 Natoma #5 due to financial
hardship. | = ' o

Thank you for the information ‘you provided about the relationship of 85
Natoma and the adjoining properties. You may wish to contact the San Francisco
Department of Building Inspection and/or the Planning Department to determine whether
there are any requirements imposed by the City related to this issue. Given that 85
Natoma is cutrently relying on the adjoining properties to enclose its garage and outdoor
space, it may be the responsibility of the HOA for your building to construct a fence, if
necessary, when the TJPA rémoves these buildings. - :

Next, you ask when you can expect to hear from the TIPA’s appraisers.
The TJPA’s appraisers will begin their appraisals of 85 Natoma #5 in mid-April. The
appraisals should be completed in a month to six weeks, The review of the appraisals
should take one to three weeks. In the past, the review by the Federal Transit
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Terrt Brown
March 27, 2009
Page2

Administration (“FTA”) has taken from six weeks to three months. We have no control
over the timing of that review. If we obtain the FTA’s concurrence on the appraisal and
if funds are available at that time, the TIPA will offer you the full amount of the
appraisal.

You also request fuither explanaﬁon about the decision taken by the Board

in closed session on March 12, 2009. As I explained in my previous letter to you, dated

March 13, 2009, the Board reviewed the information you submitted and had no objection
to proceeding with the appraisals, review, and other steps necessary to make you an early
offer to purchase your property. The reason the record of the closed session indicates that

there was “nothing to report” on this closed session agenda item is that the Board did not

approve an early purchase, but rather had no objection to proceeding with the appraisal
and offer process. Transcnpts of the Board's closed session meetings are not avaxiable to
the pubhc :

" In addltlon you ask when the T}PA will exthcr approve or deny your
request for early acquisition. After FTA concurrence, the TIPA. staff must determine
whether there are sufficient funds available to purchase the property ahead of schedule
and make you an offer. If that offer results in an agreement between you and the TIPA
staff, the staff will recommend approval by the Board. The Board retains discretion to
approve the agreement. Given that the appraisal and review process will not be
completed by April 9, the early acquisition of your propetty will not be on the agenda for
the Board's April meeting. :

' Fmaily, please be aware that the TIPA will use its own title company to
obtain a preliminary title report for your property.- We are aware of the potential
* discrepancy you have noted in your March 13, 2009 letter to me. We will contact you if
. we need your ass:stance in resolving any title issues.

Very truly yours, .

 SHUTE, MIHALY & WEINBERGERLLP

—

Winter King

PATIPAROWARS NatomalNoS (3721-113)wk016(Lir to T. Brown 3-27-2008).doc
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SHUTE, MIHALY & WEINBERGER - LLP
ATTORMEYS AT LAY .

£. GLEMENT SHUTE, JR.* 396 HAYES STREET
MARK {. WEINBERGER (1948-2008) ) B
FRAN M, LAYTON SAN FRANCISCO, CALIFORNIA 94102

RACHEL 8. HOOPER o TELEPHONE: (415) 882-7272

ELLEN J. GARBER .
TAMARA 5. GALANTER FACSIMILE: (415) 552-6816

ANDREW W, SCHWARTZ WWW.SMWLAW,. COM
ELLISON FOLK

RIGHARD S. TAYLOR
WILLIAM J, WHITE
ROBERT &, PERLMUTTER
O5A L. WOLFF :
MATTHEW ©. ZINN
GATHERINE G, ENGBERG
AMY J. BRIGKER
GABRIEL M.B. ROSS
 PEBORAH L. KEETH

*WINTER KING .

KEVIN P. BUNDY
*SENIOR 'COUNSEL

April 9, 2009 -

Vig Facsimile and U.S. Mail

- Terri Brown .
24849 Summerhill Avenue
Los Altos, CA; 94024
Facsimile: (707) 837-9083

Re: 85 Natorxia.#S

Dear Ms. Brown:

| Cef

AMANDA R, GARCIA
JEANRETTE M. MACMILLAN
ISAAC N. BOWERS '
HEATHER M. MINNER

ERIN B, CHALMERS

KRISTIN 8. BURFORD .

LAUREL L. (MPETT. AICP

CARMEN . BQRG, AICH
URBAN PLARNERS

[ am writing in response to your letter faxed to me on April 7, 2009. In that
letter, you ask whether the process and timing for the Transbay Joint Powers Authority’s
(“TTPA™) response to your early acquisition request complies with the Caltrans Right-of- . -
Way Manuat (“ROW Manual”). In short, the TIPA’s response fully complies with the
ROW Manual, as well as the other state and federal laws and regulations governing the

TIPA’s acquisition process.

Section 5.03.01.00 of the ROW Manual, which you cite, describes two
types of hardship requests for early acquisition of a.property: first, those “which occur in
advance of the regular right of way acquisition process”, and; second, those which occur
within the scheduled acquisition period, but for which “funding and activity on the
project have been deferred.” Your request falls under the first category because, pursuant
to the schedule adopted for construction of the Transbay Transit Center, your property is
not slated for acquisition until at least 2012, during Phase II of the project. Because you
are seeking acquisition ahead of schedule, and because the TIPA does not now have at its
disposal the funding for all future property acquisitions, the TTPA must determine
whether it has sufficient funds to purchase your property before making you an offer.
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Terri Brown
April 9, 2009
Page2

Nothlng in the ROW Manual rcqun:es the TJPA, to purchase a property ahead of schedule
when it lacks funds to do so.

. As we have stated in our prior correspondence _with you, the TIPA’s .

. acquisition of property is-governed not only by state law, but also by federal requirements
because the federal government is funding a portion of the Transbay Program. Pursuant
to these requirements, the TIPA must obtain two appraisals prior t0 making you an offer
for your property. These appraisals will have to be reviewed by the TIPA’s review

- appraiser for compliance with state and federal law. If the review appraiser approves the
appraisals and recommends one, the TIPA would then be required to seek the Federal

* Transportation Administration’s (FTA’s) concurrence with that recommendation. The
TIPA has followed this process for every parcel it has acquired to date. Because of the
state and federal regulations governing the TIPA’s acquisition of property, the TIPA
cannot omit any of these steps in acquiring your property, i.e., there is no “fast-track”
process available to the TIPA for early acquisitions due to financial hardship.

| Very truly yours, |

SHUTE, MIHALY & WEINBERGER LLP

Winter King

\Smwivoll_dataTIPAROWNES NatorialNos (3721:113)wkO18(Lir to T. Brown 4-0-2009).doc

1754



K3 Trangmst ﬂmnfsrmatamn Res:}urt Sk

P.1 ‘ Apr 8§ 2009 02: ZBnm
SHUTE RWIHALY WEINBERGE Fax:415-552-5815

 Name/Fax No. Mode | Start | Time |Page| Result| Note

17076379083/P145  |Normal  |09,02:2pm| 1°05"| 3 [¥ 0K

SHU‘I‘E MYHALY & WEINBERGER I.LP
ATTORNH"W AT LAY

398 HAYES STREET )
SaN FRANCISGO, GALIFORNIA 24fo2
TELEPHONE: (41 8) 552-72%8
FACSIMILE: {4156} BS2-5816
WINW, S MWLAW,COM

FAX COVER SHEET

DateSent:  Apnl9, 2009 . Client: 145
Namber of Pages:” 3 . ' : :
(inclading wmziiat) ‘ ‘ . Sent By: W\}-‘t
Original to Follow:  Via U7.S. Mail . Time Sent: _G1* ?&m
Io: ,
Terd Brown - . Bax:  (707) 837-9083
. FROM: _
Wintet King ‘ © Phoner  (415) 5527272 Bxu: 237

Fax:  (415) 552-5816

MESSAGE:

v

WSmwivoll_dstlEFPAROWASS MecomeNoS (3721- 5 )wk0310(Fax Cover for Lir to T, Brown £:8-2008).800

The attached fax may contaln confidential information that is Infended only for the reciplent(s) Mentifed
above. Unless you are an individusf named hereon (or autherized to receive the alfached file for such an
individugl), you may not read, copy, use or dgistribute it IF you-have received fhis communication in eror,
please advise Shute, Mifialy & Weintierger LLP Immediately by lelephone af (418) B52-7272 (eolleet) or by
fox at (415) 552-G816 and pmmpﬂ;r return i vig the U.S. pnsi‘af sepvice. We wfﬂ' gfacﬂy reimburse any costs
Yo incur. . .

If there are any problems or guestions related to this fm, please call our Receprionist at (415) 352-7272

1758



1756 .



SHUTE, MI

E. CLEMENT SHYTE, Jr.*
MARK [, WEINBERGER t1@46-2005)

HALY & WEINBERGER LLP
ATTORNEYS AT LAY

396 HAYES STREET
FRAN M. LAYTON _ SAN FRANGISCO, CALIFORNIA 94102

- RACHEL B. HDOPER : TELEPHONE: (4158) 558-7272

ELLEN 4, GARBER
TAMARA 5. GALANTER
ANDREW W. SCHWARTZ
ELLISON FOLK
RICHARD §. TAYLOR
WILEIAM J. WHITE

" ROBERT 5., PERLMUTTER

DSA L. WOLFF
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DEBORAH L. KEETH
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KEVIN #. BUNDY
YHEHIOR COUNSEL

Via Facsimile and U.S. Mail

Terri Brown

24849 Summerhill Avenue
" Los Altos, CA 94024
_ Facsimile: (707) 837-9083

Re: 85 Natoma #5

Dfear Ms. Brown:

FACSIMILE: (415 552-85816
WWW.SMWLAW.COM

April 17, 2009

TIPA

AMANDA R, GARCIA
JEANNETTE M. MACKILLAN
ISAAG N, BOWERS
HEATHER M. MINNER

ERIN B. CHALMERS
KRISTIN B, BRURFORD

LAUREL L., IMPETT, AICP
CARMEN oJ. BORG, AICP
URBAN PLANNERS

: I am writing in response to the voicemails you left for me and Andrew
Schwartz during the week of April 13, 2009, In particular, you requested clarification
~ about when the TJPA’s appraisers would be appraising your property, and why they had
not begun to do so already. You also asked fora contact at the Department of
Transportation (“Caltrans™) with whom you could discuss the Right of Way (ROW)

Manual guidelines for early acquisition due to financial hardship.

As we informed you in previous lettets, we anticipated that the TJ PA’s
.appraisers would begin their work on your property in mid-April. As of today, April 17,
one appraisal of your property (that conducted by J ohn Clifford) is already under way.
The appraiser who will be conducting the second appraisal of your property, Chris

Carneghi, has been authorized to begin work as of today.

If you would like to speak with someone at Caltrans regarding their ROW
Manual, their main number is (916) 654-5266. We do not represent Caltrans, and do not
know who at that agency would be able to best answer your questions. Please note that -
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" Terri Brown
April 17, 2009 ‘
Page 2

while the TIPA generally follows the Caltrans ROW Manual, Caltrans has no authority
concerning the TIPA’s right of way acquisitions for the Transbay Program.

Very truiy yours,
SHUTE, MIHALY & WEINBERGER LLP '

()_)(/uﬁn‘;,(d/wf)h&wj

- Winter ng

Wmwivoll_datelTIPAROW\ES NatomalNo5 (3721-113/wk020(L.tr to T. Brown 4-1 7-2009).doc
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW | .

E. CLEMENT SHUTE, JR,* e
MARK |, WEINBERGER (tG48-2003
FRAN M. LAYTON

RACHEL B, HOOPER

ELLEN J, GARBER

TAMARA 5; GALANTER

ANDREW W. SCHWARTZ

ELLISOR FOLK
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GSA L. WOLFF

MATTHEW D, ZIHNK
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KEVIN P. BUKDY

*HSENIOGR COUNSEL

Via Facsimile and U.S. Mail

Terri Brown

24849 Summerhill Avenue
Los Altos, CA 94024
Fax: (707) 837-9083

Re: Natoma Street Between First and Second Stre;etsﬁ

396 HAYES STREET .
SAN FRANCISCO, CALIFORNIA 94102
. TELEPHONE: (4 18) 552-7272
FACSIMILE: (415) 552-5816

WWW.SMWLAW.COM

June 9, 2009

Dear Ms. Brown:

SN LY O T
T T |

AMANDA R. GARCIA
JEANNETTE M. MAGMILLAN
ISAAC N, BOWERS ’
HEATHER M, MINNER

ERIN B, CHALMERS
HRISTIN B. BURFORD

LAUREL L. IMPETT, AICP

- CARMEN J. BORG, AlCF

URBAN PLANNERS

WINTER KING
KING@ SMWLAW.COM
(415 B52-7272 Exv, 2837

‘1 am writing in rc_:sponsé to your fax dated June 2, 2009. In that lefter, you
~ requested an explanation of how the activities analyzed in the Fifth Addendum to the
Transbay Terminal/Caltrain Downtown Extension/Redevelopment Project FEIS/EIR will

affect access to your property.

' In short, your use of Natoma Street between First and Second Streets will
not be affected by the activities described in the Fifth Addendum. As discussed in that
document, the Transit Center is designed to occupy portions of the public right-of-way
above Natoma Street (where the building fagade and bus ramps will extend out over the
street) and below Natoma Street (where the underground train box will be constructed).

" Because these spaces are currently part of the public right-of-way owned by the City of
San Francisco, the TJPA must apply to the City to “vacate” them in order fo construct the
new Transit Center. If the City approves the vacation, the spaces will no longer be part
of the public right-of-way or owned by the City. However, the surface of Natoma Street
between First and Second Streets will remain part of the public right-of-way, open to the
public and owned by the City. Moreover,-the process of “yacating” the portions of the
public right-of-way needed for the Transit Center will not involve any construction or
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Terri Brown - |
June 9, 2009
-Page 2 -

physical changes to the street. Thus, the “vacation” discussed in the Fifth Addendum will

not affect your use of Natoma Street to access your home and garage.

There is currently no set schedule for the vacation process. The TIPA plans
‘to submit its public right-of-way vacation application to the City in the coming months..
A few months later, the Board of Supervisors will hold a hearing on it.. As a neighboring
. property owner, you W111 receive notice of this hearing, and may partzclpate initif you
like.

The TJPA is also planning to conduct informational sessions with
neighbormg property owners to discuss the construction schedule for the Transit Center
and to answer any questions you may have. Once the TIPA has selected dates for these
sessions, it will notify you and the other neighboring property owners.

~ Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

%%

Winter Kin g
cc: Judi Cohen
WSmwivoll_data(TTPAROWIBS NatomaNos (3721-1 IWK022v2(Lir to . Brown 6-5-09)dos -
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW '

T9A% 55 e

E. GLEMENT SHUTE, JR. ¥
MARK |, WEIRBERGER (1848-2003)

RACHEL 8, HODPER
ELLEN J, GARBER
TAMARA S. GALANTER
ANDREW W. SCHWARTZ
ELLISON FOLK :
< RICHARD 5. TAYLOR
WILLIAM J, WHITE
ROBERT &, PERLMUTTER
0SA' L. WOLFF
MATTHEW D, ZINN
CATHERINE ¢, ENGBERG
AMY J. BRICKER -
GABRIEL M.B. ROSS
DEBORAH L., KEETH
WINTER KING

KEVIN B, BUNDY
*"SENIOR COUNSEL

Via Facsimile and U.S, Mail

Terri Brown

24849 Summerhill Avenue
Los Altos, CA 94024
Facsimile: (707) 837-9083 -

396 HAYES STREET

FRAN M. LAYTOH SAN FRANGCISCO, CALIFORNIA saio2

TELEPHONE: (415) B5R-7272

FACSIMILE: (415> 552-5816
WWW . SMWLAW.COM

Tuly 17, 2009

Re: 85 Natbma'ComrﬁuniCation from TIPA

Dear Ms. Brown:

AMANDA H. GARCIA
JEANNETTE M., MACMILLAY
ISAAT N, BOWERS
HEATHER #. MINNER’
ERIN B, CHALMERS
KRISTiN B, BURFORD

LAUREL L, IMPETT, AICP
CARMEN J. BORG, AICP
HRBAN PLANNERS

. WINTER KING
KINGEBMWLAW.COM
(415) BSRTRTR ExT. 237

. We received your letter, dated July 16, 2009, requesting information about
the letters TTPA has recently sent to the owners of 85 Natoma other than yourself. These
letters are notices of decision to appraise the other properties in the building. As you
know, the TIPA initially planned to acquire the 85 Natoma building in Phase II of the
Transbay Program, which is scheduled to begin in-2012, Due to the TTPA’s refinement- -

- of plans for construction of Phase I, the TIPA has now determined that it may acquire the
25 Natoma building in Phase I, which is currently uhderway. As your property has-
already been appraised, it was not necessary to send you any such notice. Please note
that the appraisal of the other units in 85 Natoma will not affect the speed with which the
TIPA processes your hardship acquisition request.

The TIPA has not sent any notices or other mailings to your tenant at 85

Natoma #5. The TJPA may, however, contact the tenant as required by law. Nor has the
TIPA requested a meeting with the homeowners® association for 85 Natoma; however, a
member of the homeowners® association has requested a meeting with the TIPA, and
Andrew Schwartz will be meeting with some homeowners in front of the building on July
29, 2009, and 9:30 a.m. to discuss the possible acquisition, You are welcome to attend
that meeting. ' ‘
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B Terri Brown
July-17, 2009
Page 2

Finally, because you are represented by counsel, we request that you donot
contact us directly, and that any communication be made through your attorney. We
cannot communicate with you directly without your counsel present.

Very tuly yours,
SHUTE, MIHALY & WEINBERGER LLP
Wznter King

cC: Judi Cohen
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TRANSBAY JOINT POWERS AUTHORITY
Maria Averdi-Kaplan ¢« Executive Director

August 24, 2009

Judi Cohen

MBV Law, LLP

855 Front Street

San Francisco, CA 84111

Re: Tranébay Program _ : ‘
Initial Contact Letter and General Inforimation Notice--Landiord Terri Brown
Affected Property: 85 Natoma St. #5 (Block 3721, Lot 113}

Dear Ms. Cohen:

As you know, the Transbay Joint Powers Authority (“TJPA"} is considering acquiring the property your -
client Terri Brown owns located at 85 Natoma St. #5 (Block 3721, Lot 113) in San Francisco (the
“Property”) in Phase 1 of the Transbay Transit Center Program (the “Transbay Program”), which is
currently inderway. We understand that Ms. Brown owns the Properly but leases it to Art Club, who
occupies the Property as a business location (the “Tenant”). We are not aware of any other occupants of
the Property. It is our understanding that aithough Ms. Brown may store personal property on the sife, she
does not occupy the site as her business, residence, or otherwise. ' . .

Wé are writing to inform Ms. Brown of her rights, as owne/landiord of the Property, and her Tenant's
rights, as occupant of the Property, to receive relocation assistance, should the TJPA acquire the
Proparty. ' .

Progerty' Owner/Landiord Relocation Assis_tancé

If the TJPA acquires the Property, Ms. Brown would be required to relocate any of her personal property
on the site in order to allow for construction of the Transbay Program. Ms. Brown would be eligible o
receive relocation assistance and payments related to the cost to relocate her personal property from the
Property, in accordance with the Federal Uniform Relocation Assistance and Real Property Acouisition
Policies Act, and the California Relocation Act (the "Relocation Laws”). Ms. Brown’s rights under these
jaws are discussed in the enclosed Relocation Brochure and summarized below:

s M‘ovihg Expenses. If Ms. Brown is requlred to move personal property from the site as a result of
. the TJPA's acquisition of the Property for the Transbay Program, she would be eligible to recelve
reimbursement for certain actual, reasonable moving expenses. . ‘

. Eligibility to Receive Payment. There is no eligibiiity to receive relocation assistance unless/until
the TJPA makes an offer fo acquire a property. If the TJPA makes an offer to purchase the
Property, it will provide Ms. Brown a Notice of Eligibifity for relocation assistance related to
relocation of her personal property from the site. S

«  Right o Appeal. A person or business may appeal if it believes the TJPA has failed to properly
determine eligibility or the amount of payment authorized by the relocation regulations. A person -
or business has the right to be represented by legal counsel, but this is not required. If a person
or business still believes a proper determination has not been made at the conclusion of the -
‘appeal, the person or businéss may seek judicial review. ’ :

. Nondiscrimination. All services andfor benefits to be derived from any right of Way activity will be
administered without regard to race, color, national origin, or sex in compliance with Title Vi of the
1964 Civil Rights Act. _

207 Mssion Strest, Suiie 2300, Son Francivra, Oa D4105 « 418 K97 4430 « jransbaveenter.ory



Page 2 of 2

The TJPA has hired the relocation assistance consultant Assaciated Right of Way Services ("ARAMS) to
heip it administer the Relocation Assistance Program. Jamie Guillen of AR/WS is Ms. Brown's Reiocation
Advisor and can answer her quest:ons related {o the relocation of her personal property.

' Ms. Jamie Guillen, Relocation Advisor
Associated Right of Way Services, Inc.
2300 Contra Costa Boulevard, Suite 525
Pleasant Hill, CA 94523
(800) 556-5151 toll-free + (325) 691-6505 fax
jguillen@arws.com

Tenant Relocation Assistance

If the TJPA acquires the Property, Ms. Brown’s Tenant would be relocated in order to allow for construction
of the Transbay Program. The TJPA wili provide relocation assistance to all eligible tenants that are requ%red
o relocate as a result of the Transbay Program, in accordance with the Relocation Laws.

The TJPA has contacted Ms. Brown’s Tenant fo inforim i of the TJPA’s plan for providing refocation
assistance to any persons or businesses that are displaced as a result of the Transbay Program, notify
- the Tenant of its rights under federal and state law should the Tenant be required to move from the
Property for the Transbay Program, and invite the Tenant to meet with ARMWS.

The TJPA has notified Ms. Brown's Tenant that the TJPA has not issued a notice to vacate the premtises,
and the TJPA is not requiring the Tenant to move at this time. The TJPA has explained that it has not
acquired the Property and the TJPA is not the Tenani's landlord. The TJPA has enccuraged Ms Brown s
Tenant to continue to honor the terms of any rental agreement with Ms. Brown.

A copy of the letter to Ms. Brown's Tenant is enclosed for your information.

Thank you for working with the TJPA to help to plan for this important public transportat;on pro;ect
Please inform us if we have misunderstood Ms. Brown's ownership or occupancy of the Property, or if
there are any other owners or cccupants of the Property. Should you have additional questlons or 1ft can
be of additional service please contact me by phone at 4‘!5-59?—4620 or emaii at :
esum@transbaycenter org.

Smceraty, ‘

Edmond Sum, PE_
Engineering Manager.

Enclosures: * (1) Relocation Brochure
‘ (1) Letter to Tenant

¢¢. Jamie Guillen, ARWS

Ceriification of Delivery

[} This Notice was sent via first class and certified madl on
{1 This Notice was perscnally defivered on

Signature: . ‘ _ " Date:
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E, CLEMENT SHUTE, JR.*
MARK i. WEINBERGER (18462005
FRAN M, LAYTON

RAGHEL 8. HODFER
ELLEN J. GARBER
TAMARA 5, GALANTER
ANDREW W. BCHWARTZ
ELLISON FOLK

RIGHARD S. TAYLOR
WILLIAM 0, WHITE
ROBERT $. PERLMUTTER
O5A L. WOLFF
MATTHEW D, ZiNN i
CATHERIRE C. EHGBERG
AMY O, BRIGKER
GASRIEL M,B. ROSS
DEBORAH L. KEETH
WINTER KING

“SENIOR COUNSEL

396 HAYES STREET
SAN FRANGISCO, CALIFORNIA 94102
TELEPHOME: (415) BB52-7272
FACSIMILE: (415) 552-581(6
C WWW.SMWLAW.COM

AMANDA R. GARCIA
HEATHER M. MINNER
ERIN'B, CHALMERS

KRISTIN B. BURFORD

MARY J. REIGHERT

BRIANNA K, FAIRBANKS

LAUREL L. $MPETT, AICF
CARMEN J. BORG, AICP
URBAN PLANNERS -

DEBORAH L. KEETH
KEETH@SsMWLAW.COM
415) BE2-7272 Exr, 267

October 23, 2009

Via Facsimile and U.S, Mail .

Terri L. Brown

24849 Summerhill Avenue
Los Alios, CA 94024

- Facsimile: (707) 837-9083

Re: - 85 Natoma #5, San Francisco (Block 3721, Lot 113)

Dear Ms. Brown:

‘As you know, this office repfesents the Transbay Joint Powers Authority (TJPA) on
matters relating to the Transbay Transit Center Program. This letter is in response to
your telephone messages to me on October 22 and 23, 2009,

In your message you stated that you have rejected the September 15,2009 joint offer
from the TIPA and the City and County of San Francisco to acquire an unencumbered fee
simple interest in 85 Natoma #5, San Francisco (the “Property™) for $1,250,000.

In your message you also stated that Judi Cohen and Dwight Donovan of MBV Law,
LLP no longer represent you on mafters relating to the Property. Before we can
communicate directly with you, we will need a letter from Ms. Cohen and Mr. Donovan
confirming this status. ' ‘ '

~ Following our receipt of this confirmation from your attorneys, and based on your phone
message stating that you have no other legal counsel representing you regarding the

Property, we will direct future correspondence on matters relating to the Property to you
directly. We also advise you that all communication between you and the TJPA must be

un



Terri L. Brown
October 23, 2009
Page 2

made in writing. If you provide us your email address, we will send correspondence
electronically and via U.S. mazi

Very truly yours,

SHUTE, MIH.ALY & WEINBERGER LLP |

MW

Deborah L. Keeth

cc:  Judi Cohen
- Dwight Donovan
Maria Ayerdl-Kaplan
Kristen Jensen

TR o



© E. CLEMERY SHUTE, JR.*

MARK 1, WEINBERGER (1948-20085)

FRAM M, LAYTON
RACHEL B, HDOPER
ELLER J, GARBER
TAMARA 5. GALANTER
ANBREW W. SCHWARTZ
ELLISON FOLK

RICHARD S, TAYLOR
WILLIAM J. WHITE
ROBERT 5. PERLMUTTER
0SA L. WGLFF
MATFHEW D, ZINN
CATHERINE €. ENGHBERG
AMY J. BRICKER
GASRIEL M.B, ROSS
DEBCRAHWH L. KEETH
WINTER KiNG

*SENIOR CQUNSEL

SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW

306 HAYES STREET
SAN FRANCISCO, CALIFORNIA 94l02
TELEPHONE: (415) B552-7272
FACSIMILE: (415) §52-5816
WWW.SMWLAW, COM

Noverhber 24, 2009

Via Facsimile gnd U.S. Mail

Terri Brown

24849 Summerhill Avenue
Los Altos, CA 94024
Facsimile: (707) 837-2083

Re:  24-hour Work Notice

Dear Ms. Brown:

cep

AMANDA R. GARCIA
HEATHER M, MINNER
ERIN B, CHALMERS
KRISTIN 8., BURFORD
MARY J, REICHERT
BRIANNA R. FAIRBANKS

LAUREL L. IMPETT, AICP
CARMEN J. BORG, AICP
URBAN PLANKRERS

~ Edmond Sum, Engineering Manager for the Transbay Joint Powers.
Authority (TJPA), forwarded to me your voicemail, in which you request information
about the 24-hour work notice provided to neighbors of 80 Natoma. As we have stated in
" the past, please address all your communications to the TIPA to our office, and make

them in writing.. We believe this method of communication will avoid

miscommunication and misunderstanding between you and the TIPA. We will respond
promptly to any questions or reasonable requests for information you present to us.

Regarding the 24-hour work notice provided to the residents of 85 Natoma:
The TIPA has obtained a permit temporarily extending the hours during which it can |

. carry out its construction work at 80 Natoma. In its efforts to complete alt wortk at that

site prior to the Thanksgiving holiday weekend, the TIPA may need to work beyond its
usual construction hours Monday to Wednesday, November 23-25. The TIPA does not
anticipate that it will need to perforin heavy construction work all through the night any
of these nights, but may need to begin work before 7:00 am or end after 7:00 pm. The
24-hour work notice alerts the residents of neighboring buildings of this possibility. The -
TIPA intends to finish its work at 80 Natoma by 8:00 pm on Wednesday.
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Terri Brown
November 24, 2009
Page 2

* I hope this answers ydur questions about the 24-hour work'nolticc. ifyou
-have any additional questions, please submit them to me in writing,.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Winter King

WSmwivoll data\TIPAROWASS Natoma\No3 (3721-113)wk024(Lir to T. Brown 11-23-09).doc
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SHUTE, MIHALY & WEINBERGER LLP

£. CLEMENT SHUTE, JR.*
MARK 1. WEINBERGER (1546-2005}
FRAN M, LAYTON .
RACHEL B. HOOPER

ELLEN . GARBER

TAMARA §, GALANTER
BNDREW W, SCHWARTZ
ELLISGHN FOLK

RIGHARD 5. TAYLOR

WILLIAM J. WHITE

ROBERT S, PERLMUTTER

0SA L. WOLFF

MATTHEW D. ZINN
CATHERINE ©, ENGBERG

AMY . BRICKER

GABRIEL M.B, RG5S

" DEBORAH L, KEETH

WINTER KING

'SENIO.R COUNSEL

Via Facsimile and U.S. Mail

Terri Brown

24849 Summerhill Avenue

Los Altos, CA 94024

Facsimile; (707) 837-9083

ATTORNEYS AT LAW

306 HAYES STREET

SAN FRANCISCO, CALIFORNIA 24102
TELEPHONE: (418) §BR-7272
FACSIMILE: (415) BE2-5816

WWW . SMWLAW . COM

Novémber 30, 2009 '

Re: Communications with TIPA -

Dear Ms. Brown:

AMANDA R. GARGCIA
HEATHER M., MINNER
ERIN 8, CHALMERS
KRISTIN B. BURFORD
MARY J. REICHERT
BRIANNA R: FAIRBANKS

° i
LAUREL E. IMPETT, AICP

CARMEM 4. BORG, AICF
URBAN PLANNERS

’

WINTER KING
KINGE S MWLAW,.COM
(415 B52-7272 ExT. 237

. 1 received your voicemail last week in which you requested that we speak
by telephone to discuss your questions about the TIPA’s plans for construction near 85
Natoma. As I wrote you before, we are prepared to respond promptly to any written
request for information—including letters, faxes, and e-mails. The reason for limiting -
our communication with you to writing is to avoid any misunderstanding or o :
miscommunication about the TIPA's plans. For this same reason, please address your
inquiries to our office rather than contacting TIPA staff directly. Our fax number is:
(415) 552-5816. My e~mail is: king@smwlaw.com. Our mailing address is: Shute,
Mihaly & Weinberger, LLP, 396 Hayes Street, San Francisco, CA, 94102.- '

Very truly yours,

3

SHUTE, MIHALY & WEINBERGER LLP

L5~

Winter King

WSmwivol!_data\TIPAROWNSS NatormalNo5 (3721-113)wk023(Lir o T. Brown 11-30-09).doc
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ATTORNEYSE AT LAW
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ELLISON FOLK LAUREL L. IMPETY, AICP

RICHARD S, TAYLGR . ’ R ) CARMEN J. BORG, AICP
WILLIAM ., WHITE ' UREAN PLANNERS
ROBERT S, PERLMUTTER ' ) -

0SA L. WOLFF .

MATTHEW D, ZINN

CATHERINE ©, ENGRERG

AMY J. BRICKER

GABRIEL M,B. ROSS

DEBORAH L, HEETH : : WINTER KING
WINTER, KING . : ' KIRGED5MWLAW.COM
"GENIDR COUNSEL } (415} BSa-7272 Exy. 37

December 10, 2009

' Via Facsimile and U.S. Mail

Terri Brown :
24849 Summerhill Avenue
Los Altos, CA 94024

Facsimile: (707) 837-9083

. Re: 85 Natoma #5

Dear Ms. 'Browﬁ:

1 received your voicemail on Thursday afternoon, December 3, regarding
the ongoing activity at 80 Natoma. You indicated that your tenants are seeking to break
their lease with you on account of the noise from this activity, and requested information
about (1) when the activity will end, (2) when the TIPA will begin providing relocation
assistance to your tenants, and (3) what you should do about your, tenants’ threat to break
their lease. ‘ | '

(1) As indicated in my previous letter, the TIPA had hoped to complete the
" geotechnical testing work on 80 Natoma before the Thanksgiving weekend. However,
that was not possible. The TJPA anticipates this work will be complete by the end of
December 2009. This schedule is, however, subject to change.

. (2) The TIPA has notified your tenants that they may be eligible to receive
relocation assistance from the TJPA. They became eligible as of the date the TIPA made
its first written offer to you to purchase the property. For your reference, I am attaching
the notice the TIPA sent to your tenants. . :
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Terri Brown .
December 10, 2009
Page 2

(3) We cannot advise you on your rights as a landford. However, the TIPA
has notified your tenants twice in recent correspondence that the TIPA has not acquired

the property, the TIPA is not the landlord, and any rights or obligations the tenants may

have under their lease with you remain in effect.

~ Finally, given the issues you raise in your voicemail, I would like to
reiterate the efforts the TIPA. has made at your request to acquire your property ahead of
- schedule. The TIPA offered to acquire your property on September 15, 2009, at the full
amount of the TTPA’s appraisal of the property. On October 22 and 23, 2009, we were
“informed that you rejected this offer, and that you were preparing your own appraisal.

We have not yet received any appraisal from you. The TIPA would be glad to consxder :

any apprazsa] you Want to provide us.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Lf?ﬂ‘—‘x

Winter King
Enclosure
cc:  Maria Ayerdi-Kaplan _'

- WSmwivoll_data\TIPAROWASS NatomaWos (3721-1 E3)wk026(Ltr 0T Brown 12-10-09).doc .
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Maria averdi-Hoptan < Exscutive Dirgator

November 13, 2009

No Agenda

© Mevio Lid.”

Micky Hoogendijk Productions -
85 Natoma Street, Unit 3

San Francisco, California 94105

Subject: Transbay Transit Center Program , :
Notice of Potential Eligibility to Receive Relocation Assistance for
Business Tenant Occapants . *

85 Natoma Street, Unit 5, San Francisco, California
Block 3721, Lot 113 ‘

‘Dear Mr. Cuiry, Mr. Dvorak, and Ms. Hoogendijk:

The Transbay Joint Powers Authority (TIPA) plans to acquire property to allow for the
development of the Transbay Transit Center Program (Program), which will replace the
Transbay Terminal at First and Mission streets in San Francisco with a new Transit Center, and
build a new neighborhood with approximately 2,600 new residential units. The property that
your business ocoupies at 85 Natoma Street, Unit 5, in San Francisco, California (Property), is
one of several propertiés in the area that the TJIPA proposes to acquire for the Transbay Program.

In responsé to the Property owner’s request that the TIPA acquire the Properly earlier than it
would otherwise be required for the Program due to the Property owner’s hardship, on
September 15, 2009 the TIPA made a first written offer to acquire the Property. If the TIPA is
successful in acquiring the Property, your business would be required to relocate from the
Propetty to allow for construction of the Program. As a result of the TIPA’s offer to purchase the
Property, your business may be entitled to receive business relocation assistance from the TIPA,
as described below. The TIPA will send information regarding residential relocation assistance
under separate cover, '

Motice of Potential Eligibility. As the business occupant of the Property, your business may be
eligible to receive certain benefits under the TIPA’s Relocation Assistance Program for Business
0r:‘-cupa:n’t5*..I These benefiis are outlined below and are discussed in further detail in the Business
Relocation Assistance Brochure, which is enclosed for your review. Certain conditions must be
satisfied before the TIPA will confirm your eligibility for business relocation assistance; proof of
occupancy of the Property as of the date of the TIRA’s offer to purchase the Property; a copy of

| The TFPA’s Relocation Assistance Program is required by the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, 42 U.5.C. Section 4601 ot seq., and Hs mplementing regulations, 49 CTFR Part 24, as well as the California
Relocation Act, Govi. Code Section 7260 of seq., and its imptementing regulations, 25 Cal. Code Regs. Section 6000 et seq.

B R o o : Ce & oot o o v s e rmnstoveRabe DG
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Movember 13, 2009
PageZ of}-

Mr. Curry, Mr. Dvordk, and Ms. Hoogendijk

the lease agreement; and legal residency cemﬁcanan for business owners or & corporatmn are
required for all business occupants.

Timing of Relocation. The current Program schedule has been developed in order to provide
you with as niich lead time as is possible to successfully relocate your business. It is antxclpared
that you will not be required to move from the Property prior to (1) the TIPA securing
possession of the Property, and (2) August of 2010. Your business will not be required to move

. from the Property until at least 90 days after you receive a formal, written Notice to- Vacate. . .
Assuming you meet the eligibility requirements, your business is eligible now to receive
relocation assistance in accordance w1th the TIPA’s Relocation Assistance Program for Busmess
Occupants. : :

It also is important that you understa;nd that the TIPA has not yet acqmred the Propcrty and the
"TJPA is not the landlord of the Property. Thus, any obligations your business may have under a
lease agreement for the Property, including the obligation to pay rent and provide a cértain
period of notice when you intend to vacate the Propesty, continue to apply. We wﬂl update you
on the status of the TIPA’s efforts to purchase the Property.

The énclosed Business Relocation Assistance Brochure describes in detazl the assistance
- available to eligible business occupants of the Property That asmstanc& is summarized as
follows: _

Relocation Assistance. The T.?PA“'S Relocation Assistance Program provides referrals to-
replacement property, help in filing claims for reasonable moving costs and other eligible
relocation expenses, and other assistance to help your business successfuily relocate. Eligible
businesses may request reimbursement for certain actual, reasonable, and necessary moving and
related expenses (e.g., the cost to move inventory and other personal property). In addition,

_certain small businiesses and nenproﬁt organizations may be eligible for reimbursement of
certain actual, reasonable, and necessary reestablishment expanses Alternatively, certain
businesses and nonprofit orgamzahons may be ehgible to recewe a ﬁxed payment mstead of
actual mevmg expenses o . .

The pntentaal reimbursement optmns the kmds of ¢ expenses that are ehgfble f'or rennbursement,
and the requirements for reimbursement are described in detail in the énclosed Businéss - .
Relocation Assistance Brochure. In addxtmn, your Relocation Advisor will work with you to help
you to understand the relocation assistance that would be avaxlabie so that you can make

informed decxslons as you plan your re}ocatton. S

Reioggt_gon Clamts and Paxments Relocatmn expenses typlcaﬂy will be relmhursed aﬁ:er your
_busmess submits to your Relocation Advisor a signed claim and all required documentation
supporting the claim. Your Relocation Advisor will work with you to properly document your
claims for reimbursenient. Your Relocation Advisor will submit each comiplete claim to the -

TIPA for review and processing. The TIPA will make every effort to provide reimbursement for :'

any appmved ehgible portmn of your claim thhm approxunately 45 days of ﬁnai approval of
theclalm. o

. 201 Mission Street. Suite 2100, San Francisca. CA 94105 . 415.597.4620 . fransbaycenter.org
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‘M. Curry, Mr. Dvorak, and Ms. Hoogendijk
November 13, 2009
Page 3 of 3

If your business is owned by persons who are not lawfully present in the United States, then the

. business may be ineligible to receive relocation payments and assistafice. Your Relocation
Advisors will ask you to certify that the business owner(s) are lawfully present in the United -
States. Certification of residency status for business owners or & corporation must be on file with
the TIPA in order for the business owner or cotporation to receive benefits.

If you believe that the TIPA has failed to propetly determine your eligibility or the amount of a
payment under the law, you may submit a letter of appeal and, ultimately, be heard by the San
Francisco Relocation Appeals Board, You have the right to be represented by legal counsel at
your own expense but the presence of legal counsel is not required. If you still believe a proper
determination has not been made by the Relocation Appeals Board, you may seek judicial
review. You may submit an appeal in writing to your Relocation Advisor, o

Itis imp'ortént that you understand the mafters explained in this letter and in the brochure. Please
work closely with your Relocation Advisor, Ms. Jamie Guillen of AR/WS, to.search for
available replacement sites, plan for your move, and file claims for payment.

WTTE ASGOCIAED
E PG Ok WAY
£ SEINILES I4C

Ms. Jamis Guilten, Refocation Advisor
Associated Right of Way Services, Inc,
2300 Contra Gosta Boulevard, Suite 525
Pleagant Hill, CA 84523
(800} 588-5151 toll-free « (925} 691-6505 fax
jguillen@arws.com

Sincerely,

Ve 4

. Robert Beck, PE _
Senior Program Manager

ce: Jamie Guillen, Associated Right of Way Services, Inc.
Joyce Oishi, PMPC

Enclosure: Business Relocation Assistance Brochure

Certification of Dalivery

SHIPPED NOV 1S 700% .

o This Notica was sent via first class and certified malf on
7 This Notice was persanaly delivered on

Signature: Kﬁ_}&ﬂ,{ ’ ﬂd; an s _ ‘Date: f’%’ﬁ"/@{f

201 mission Street. Suile 2100, Sun Francisco, CA 94105 . 415.597.462C « rgnsbaycenter.org
. ' {
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November 13, 2009

Mr, Adam Curry
Ms. Micky Hoogendijk
25 Natoma Street, Unit 5
San Francisco, California 94103

Notice of Poteutial Eligibility to Receive Relocation Assistance for
Residential Tenant Oecupants - '

85 Natoma Street, Unit 5, San. Francisco, California

Block 3721, Lot 113

Subject: Transbay Transit Center Program

Dear Mr. Curry and Ms. Hoogendijk:

The Transbay Joint Powers Authority (TIPA) plans to acquire property to allow for the
dévelopment of the Transbay Transit Center Program (Program), which will replace the
Transbay Terminal at First and Mission streets in San Francisco with a new Transit Center, and
build a new neighborhood with approximately 2,600 new residential units. The property where
you live at 85 Natoma Strget, Unit 5, in San Francisco, California (Property), is one of several
properties in the area that the TIPA proposes 1o acquire for the Transbay Program. ‘

In response to the Property owner’s request that the TIPA acquire the Property earlier than it
would otherwise be required for the Program due to the Property owner’s hardship, on :
September 15, 2009 the TIPA made a first written offer to acquire the Property. If the TIPA is
successful in acquiring the Property, you would be required to relocate from the Property to .
allow for construction of the Program. As a result of the TIPA’s offer to purchase the Property, -
you may be entitled to receive residential relocation assistance from the TIPA, as described
below. The TIPA will send information regarding business relocation assistance under separate
cover. .

Notice of Potential Eligibility. As the, résidenﬁ.al occupants of the Property, you mas; be entitled

to receive certain benefits under the TIPA’s Relocation Assistance Program for Residential
Occupants.’ These benefits are outlitied below and are discussed in further detail in the
Residential Relocation Assistance Brochure, which is enclosed for your review. Certain
conditions must be satisfied before the TIPA will confirm your eligibility for residential

! The TIPA’s Relocation Assistance Progrm is required by the Uniform Relocation Assistance and Real Property -

Acquisition Policies Act of 1970, 42 U.8.C. Section 4601 et seq., and its implementing regulations, 49 CFR. Part 24,

as well as the California Relocation Act, Govt. Code Section 7260 et seq., and its implementing regulations, 25 Cal.
Code Regs. Section 6000 et seq. : oL
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. M. Curry and Ms. Hoogendijk
November 13, 2009
Page 2 of 5

relocation assistance; proof of 90-day consecutive residential occupancy of the Property, a copy
of the lease agreement, and legal residency certification are required for all residential occupants.

The total dollar armnount of Relocation Assistance that you may be entitled to receive has not been
caleulated at this time. Our Relocation Consultant, Associated Right of Way Services, Inc., is

" preparing a Housing Valuation Study, describing the cost and availability of comparable, decent, .
safe, and sanitary housing in the area. Once this Study has been prepared and the TIPA receives
the eligibility documentation described, above, the TIPA will provide you a Conditional -
Entitlement Letter, describing the amoumt of Replacement Housing Payments that you may be
entitled to receive. Please continue to work with your Relocation Advisor, Ms, Guillen, so that
this determination-can be made as quickly as possible. :

Timing of Relocatien, The current Program schedule has been developed in order to provide
you with as much lead time as is possible to successfully relocate to a replacement dwelling of
your choice. It is anficipated that you will not be required to move from the Property prior to (1)
the TIPA securing possession of the Property, and (2) August of 2010. You will not be required
‘to move from the Pmpf:rty until at least 90 days after you receive a formal, written Nonce to
Vacate.

' Assuming you meet the eligibility requirements, you are eligible now to receive relocation
assistance in accordance with the TFPA’s Relocation Assistanee Program for Residential
Occupants. Nonetheless, we encowrage you not to obligate yourself o rent or purchase a
replacement dwelling until your eligibility and entitlement have been confirmed in a Conditional
Entitlement Letter.

I alse is important that you understand that the TIPA has not yet acquired the Property and the
TIPA. is not the landlord of the Property. Thus, any obligations you may have under a lease
. agreement for the Property, including the obligation to pay rent and provide a certain periad of
- notice when you intend to vacate the Property, continue to apply. We will update you on the
. status of the TJPA’S efforts to purchasc the Property . .

The enclosed Residential Relocatmn Assistance Brochm'e descnbes in detaﬂ the assmtance
available to eligible resxdennal occupants of the I’roperty That assistance is summarized as- -
fo]lows

Re[ocaﬁon Adwsow Assistance. Your Reiocatlon Adwsor w:ll prowde you with verbal and
written information regarding the assistance available to you under the TIPA’s Relocation .
Assistance Program. Ms. Guillen is available to help you find a comparable, decent, safe, and
sanitary replacement dwelling, If you would like assistarice with your search for housing, please
contact her at the phone number listed below. Ms. Guillen will also be available to help you to
file all claims for assistance under the TIPA’s Relocation Assistance Program for Residential
Occupants. The TIPA strongly encourages you to work closely with }fom‘ Relocatwn Adw SO to
plan your relocation beforc yo/u incur amy expenses -_ :

-

201 Mission Sireef, Suite 2160, San Francisco. CA 94105 + 415.597.4620 . transbaycenter, org
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M. Curry and Ms. Hoogendijk
November 13, 200%
Page3of'5 .

- Moving Expenses. You may choose one of the following options to cover costs related to
~ moving your personal property to a replacement site: '

1. Have the TIPA pay a professional moving company {o move your personal property;

9 Receive a fixed moving expense and dislocation allowance af $1,425.00 if you choose to
mMOVe YOur own personal property; or '

3. Choose a combination of the two moving options, depending upon your circumstances.

Your Relocation Advisor will discuss these o;ﬁtions with you. The following moving expenses
may be considered as compensable under the Relocation Assistance Program for Residential
Occupants: o

A. Transportation of personal property timited to 50 niles ot Jess. Distances beyond 50 miles
are not eligible, unless the TIPA determines that relocation beyond 50 miles is justified.

B. Packing, crating, unpacking, and uncrating of the personal property.
"C. Digconnecting, dismantling, removing, reassemblfng, and reinstalling relocated personal
property. o . . _
D, Storage of the pemdnal. property not to exceed 12 months, unless the TIPA determines that a
longer period is necessary. : :

E. Insurancéj for the replacement value of the personal property in connection with the move and
necessary storage. :

F. The replacement vatue of property lost, stolen, or damaged in the process of moving (not
through the fault or negligenee of you, your agent, or your employee) where insurance
covering such loss, theft, or damage is not reasonably available. :

G. Other moving-related expenses as the TIPA determines to be reasonable and necessary.

Caution: In order to qualify for reimbursement of the above-described expenses, you must do
the following: ‘

‘s Provide your Relocation Advisor‘with‘an updated list of the pérsonal property to be moved.at
Jeast 30 days in advance of the starf of your move. ' '

. Notify your Relocation Advisor at least 15 days in advance of the date of the start of your
.move or disposition of your property.

s Permit your Relocation Advisor to monitor the move and make reasonable and timely
inspections of the personal property af both the displacement and replacement sites.

Failure to comply with any of the requirements may result in your losing part or all of your
. benefits. :

201 Mission Siree?, Suite 2100, San Francisco, CA. 94105 . 415597 .4620 . transbaycenier.org
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Page 4 of 5

>

You should also be aware that under the Relocation Assistance ngram for Remdcnttai
Occupants you are not entitled to the felio'mng :

2 The cost of moving any structure or other real property improvement i which you reserved.
ownership. .

» Interest on a loan to cover moving expenses.

Pe‘rsonal injury.

Comparabie Replacemmt Hounsing Pavment. Certain residential occupants of property tay
be eligible to receive assistance in rentmg or buying a comparable replacement dwelling. In
order to be eligible, you must have lived in the property to be acquired by the TIPA as your
primary residence for at least 90 consecutive days prior to the date of the TJPA’s first written
offer to acqu.tre the property (Eligible Tenant Occupauts} Eligible Tenant Occupants may be
eligible to receive the following assistance:’

A. IfYou Rent Rep!acement Housmg A Replacemcnt Housmg Payment is equal to the
difference between the actual or comparable monthly rent for a replacement dwelling and the
“hase monthly rent” for the present home. This assistance is available for a period of 42
months and is limited to $5,250. Additional assistance may be available, however, under the
Last Resort Housing program. Replacement Housing Payments are paid in a single payment
or in periodic installments, depending upon the payment amount. Please provide housing cost
and income information to your Relocation Advisor so that this detennmatmn can be made as
-quwkiy as poss:ble: -

In order to receive a Replacement Heusmg Payment, you must rent and occupy a replac.ement
- dwelling within 12 months afier you move from the property acquired by the TIPA.

B. [fYou Pu rchase A Replacement Dwelhng You may choose to apply the Replacement
' Housing Payment based on the rent differential (as described above) or the.amount of &
- reasonable down payment, whichever is Jess, taward a down paymﬁnt and mcrdental purchase -
expenses ona replacement dwellxng : :

Ify you choose to apply the Replacement chsmg Payment toward a down payment you must '
do so within one year after you move fiom the property acquired by the TIPA. If you have
teceived any amount of Replacement Housing Payment priot to putchasing a repl ax:ement
home, those amounts wﬂl be deducted from all eligible payment calculatmns :

You do not have to accept any dwcllmg referred to you by the TJPA You may choose your own
replacement dwelling, but it must be decent, safe, and sanitary to qualify for replacement housing

payments

Payments under the Relocatmn Assxsiance Progmm for Remdenual Occupants are not cons1dered o
as lilcome for the purposes of personal income tax laws. Furthermore, these payments are not
considered income or resources to recipients of public assistance. Relocation payments are

201 Mission Street. Suite 2100, San Francisco, CA 94105+ 415.597.4620 . trdnsbnycen-fer.org o
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Mr. Crrry and Ms. Hoogendijk
November 13, 2009
Page Sof 5

normally made within 45 days of the date that your completed claim has been approved by the
TIPA. o ' _ -

f you believe that the TJPA has failed to properly deterraine your eligibility or the amount of a
payment under the law, you may submit a letter of appeal and, ultimately, be heard by the San
Francisco Relocation Appeals Board. You have the right to be represented by legal counsel at
your own expense but the presence of legal counsel is not required. If you still believe a proper
determination has not been made by the Relocation Appeals Board, you may seek judicial
review. You may submit an appeal in writing to your Relocation Advisor. :

It is important that you understand the rnatters explained in this letter, which relate to your
eligibility. If at any time you would like assistanice, please contact Ms. Guillen by writing to her
ot telephoning her. To avoid losing part or all of your relocation benefits, the TIPA encourages
you not o move from your home and pot fo contract to rent or purchase a replacement dwelling
~ without first contacting Ms. Guillen. ' '

ASIOCIATED
TRGAT G WAy
SERACES 10

Ms. Jamia Guillen, Relocation Advisor
Associated Right of Way Services, Inc.
2300 Contra Costa Boulevard, Suite 525
Pleasant Hill, CA 94523
{(BOU) 558-5151 toli-free » (325) 691 6505 fax

jquilien@arws.com '

Sincerely,

: 7
-4
Robert Beck, PE
Senior Program Manager

ce: Jamie Guillen, Associated Right of Way Services, Inc.
Joyce Oishi, PMPC

Enclosure: Residential Relocation Assistance Brochure

Certification of Delive

“SHIPPED ROV 13 1008

[B/This Notice was sent via first class and certified mait on
[ This Notice wag personally defivered on

Sigrature: %@M - Date: /ﬁ_/:’.}/ ?Dﬁ?’.

201 Mission Street. Suite 2100, San Francisco, TA 74105 . 415.597.4620 . ransbaycenier.org
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January 14, 2010

Via Facsimile and U.S. Mail

Terri Brown ‘
24849 Summethill Avenue
Los Altos, CA 94024

Facsimile: (707) 837-9083

Re: 85 Natoma #5

Dear Ms. Brown:

I received your voicemail on Tuesday afternoon, January 12, 2010, ‘
regarding the property at 85 Natoma #5 (“Property™). In that voicemail, you ask whether
the TJPA has sent any correspondence to your formal legal counsel, MBV Law LLP,
without copying you after receiving notice that MBYV Law no longer represents you. No,-
it has not. On October 23, 2009, the TIPA sent you a letter informing you that TJPA
needed to receive written confirmation from MBV Law that the firm was no longer
representing you before TIPA could correspond with you directly. On October 26, 2009,
Dwight Donovan of MBV Law provided the requested confirmation by email to me; he
copied you on the email. The TIPA has not had any contact with MBV Law after M.
Donovan’s October 26 email, and has sent all correspondence since that date to you at
 this address. : -

You also inquired about the status of the TIPA’s acquisition of your
‘Property. On September 15, 2009, the TIPA offered to acquire your Property at the full
amount of the TIPA’s appraisal of the Property. This offer was made in response to your
request that the TIPA consider early acquisition of the Property due to your financial
hardship. On October 22 and 23, 2009, we were informed that you rejected this offer,
and that you were preparing your own appraisal. We have not yet received any appraisal
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\ ‘Terri Brown
- January 14, 2010
Page 2

from you. The TIPA would be glad to consider any appraisal you want to provide us.
The TIPA has no plans to ask the City and County of San Francisco to initiate
condemnation proceedings (as opposed to followmg through on TIPA’s offer to purchase
the Property voluntarily) at thls time.

Very truly yours,

SHUTE, MIHALY & WEINBERGER LLP

Lohbe,

Wmter King

cc:  Maria Ayerdi-Kaplan
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SHUTE, MIHALY & WEINBERGER LLP
ATTORNEYS AT LAW

E. CLEMENT SHUTE‘, JR, ¥ . 306 HAYES STREET . HEATHER M. MINNER
MARK t. WEINBERGER (1948:2008) ‘ ERIN B. CHALMERS
FRAN M. LAYTON . SAN FRANCISCO, CALIFORNIA 841082 MARY 4, REIGHERT
RACHEL B. HOODPFER TELEPHONE: (41 8) 552.73'7;_:_ BRIANNA R, FAIRBANKS

ELLEN J. GARBER
TAMARA S. GALANTER
ANDREW W, SCHWARTE WWW,SMWLAW.COM CARMEN J, BORG, AICP
ELLISON FOLK - C . : URBAN PLANNERS
RICHARD S. TAYLOR : ‘ .

WILLIAM J, WHITE

ROBERT 5. BERLMUTTER

05A L, WOLFF ~

MATTHEW D. ZiNN

GATHERINE C. ENGBERG -

AMY J. BRICKER

GABRIEL M.B. ROSS:

DEBGRAH L. KEETH : . .

WINTER KING - DEBORAH L. KEETH
AMANDA R. GARCIA } : LT KEETH@SHWLAW.COM
*SENJOR COURSEL ’ . t415) SBR-T272 Ext. 257

April 22, 2010

FACSEMFLE: (4l 5y BBE2-58 16 LAUREL L. IMFETT, AICP

Via Facsimile, Email, and {.S. Mail

Terri Brown

24849 Summerhill Avenue

Los Altos, CA 94024

Facsimile: (707) 837-9083

Email: thrown39@rocketmail.com

Re: 85 'Natoma #5

Dear Ms. Brown:

We are writing in rega;rd to your Apnl 20, 2010 email to me and Winter ng regardmg
your appraisal of 85 Natoma #5 (“Property”), and your April 20, 2010 email to Ms. King
regarding your tenant in the Property. We respond to each of your inquities below o

Gelier Appralsal

As to your inquiry regarding whether we received an appraisal from you, on Apnl 8,
2010, we received a December 15, 2009 appraisal of the Property by Geller and
Associates (“Geller Appraisal”). The TIPA is currentiy reviewing the Geller Appraisal
and will provide you a formal wrztten response..

Ag to your inquiry regarding reimbursement for the cost of the Geller Appraisal, as the’
TIPA and the City and County of San Francisco explained in September 15, 2009
correspondence to you, under California Code of Civil Procedure section 1263.025, the
TIPA will pay for the actual, reasonable costs of a property owner’s independent
appralsal up to $5,000, subject to the followmg COﬂdIthIlS
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- Terri Brown

April 22,2010
' Pagefl '

(a)  The property owner, not the City or the TIPA, mmst order the appralsai
" Should the property owner enter a contract with the selected appralser the
City and the TIPA will not be parties to the contract.

(b)  The property owner’s appraiser must be a Certified General Appraiscr- with
experience in appraising property in eminent domain actions, and I Iicensed
by the California Ofﬁcc of Real Estate Appraisers (OREA) '

(cj The property owner must submit a request in writing to the TIPA for
' reimbirsement of the appraisal cost. The property owner must provide a
copy of the invoice for all work completed by the appraiser.

" . Consistent with these criteria, please provide us a copy of the invoice for all work
completed by the appraiser, and evidence of your payment of the invoice. We will |
transmit the documentation to the TJIPA.

Acquisition of the Proi)ertv

In response to your mqmry about the process for moving forward on the acquisition of

 the Property, we want to remind you that on September 15, 2009, the TTPA made an offer |

to purchase your Property for $1,250,000, the full amount of the TIPA’s appraisal of the
fair market value of the Property, and presented you the TJPA’s proposed form of
purchase-sale agreement. On October 22 and 23, 2009, we were mfarmed that you
rejected the TIPA’s offer and were preparing your own appralsal

The TJPA. has received and is reviewing the (_}eller Appraisal; the TIPA will provide you
a formal written response. If you and the TJPA are able to reach agreement on the terms
of a voluntary purchase-sale of the Property for more than the TJPA’s offer, the TIPA
may need to obtain the approval of the Federal Transit Administration (FTA). If the FTA
approves the compromise amount or if FTA approval is not required, TIPA staff would
present a recommend purchase-sale agreement to the TJPA Board of Directors for its -
consideration, in its sole discre‘tion at a regnlarly scheduled Board meeting

If the T.TPA Board approves the purchase—~sale agreement the partles Would open escrow
for the conveyance of the Property. The parties would submit several documents,
described in the purchase-sale agreement, to the escrow officer. Assuming the parties
meet all of the terms of the purchase-sale agreement, escrow would close, at which time
-+ title to the Property would transfer to the TIPA and the purchase pricé Would‘ be wired to

your account. Based on the TIPA’s prior property transactions, we have found that
£SCrow typicaliy cioses within 45 days _
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Terri Brown
April 22, 2010
Page 3

As we previously indicated, the TJPA has no plans to ask the City and County of San
Francisco to initiate condemnation proceedings (as opposed to following through on
TJIPA’s offer to purchase the Property voluntarily) at this time.

Transbay Program Schedule |

In response to your request that the TJPA provide you information regarding the TIPA’s
plans for development of the Transbay Program, we direct you to the TIPA’s
Environmental Impact Report for the project, which describes in detail the properties that
the TIPA plans to acquire for the project, and any expected environmental impacts as a
result of development of the project.

As to the 85 Natoma building in particular, that building is required for Phase 1 of the

" Program, in which the TIPA plans to build a below ground train box and the portion of
the tunnel approach to the train box as it curves to the southwest across Natoma Street
under 85 Natoma. The TIPA also would require the building at 85 Natoma for the
downtown extension (DTX) component of the Transbay Program, known as Phase 2.
The TJPA has accelerated construction of the train box, moving construction from Phase
2 into Phase 1 and, thus, is considering acquiring the building earlier than originally
planned. -

The TTPA has entered a contract to- demolish the existing Transbay Terminal and bus
ramps. The TIPA anticipates authorizing the contractor to proceed with demolition in
late summer 2010, although that schedule is subject to change. The demolition contract
does not currently include the 85 Natoma building. . |

Tenant

In response to your statement that your tenant has vacated the Property, as we previously
indicated, the TJPA has notified your tenant at least twice that the TJPA has not acquired
the Property, the TIPA i$ not the landlord, and any rights or obligations the tenant may
have under their lease with you remain in effect. We were not aware that the tenant had
vacated the Property. : | S :

Communications

In response to your inquiry as to who you should direct your communications to, please
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Terri Brown ' _ . )
April 22,2010 - | 4 | (
Page 4 ' ' _

direct your correspondence in wntmg to me at the address hsted above and/or via email
~ (email: kecth@smwlaw com) . ‘

Very truly yours,

- SHUTE, MIHALY & WEINBERGER LLP

WW

Deborah L Keeth

cc: Maria Ayerdi-Kaplan o

LT
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JONATHAN §. Q’DONNELI (State Bar No, 100051) SAN FRANISCD COUNTY
DWIGHT C, DONOVAN (State Bar No, 114785) o . SUPER T OGGRT
nt Street _ _ : .
elephone:” _ ' GORDGOH ¢ ey o
T (s A MANAGEMENT CONFRRINCE S 4~k CLERK
BY:

Attorneys for Plaintiff
TRRRI BROWN | DEC 2 12000 -§RAK

COUNTY OF 9AN FRANCISCO - UNLIMITED JURISDICTION

TERRI BROWN, | casmNo. BEL~B9-490873
| Plaintiff, | | | |
_ | COMPLAINT FOR INVERSE
v | CONDEMNATION

TRANSBAY JOINT POWERS ~ ‘

AUTHORITY; REDEVELOPMENT . [CAL. CONST. ART. 1, Section 19].

AGENCY OF THE CITY AND COUNTY | .

OF SAN FRANCISCO; and DOES 1

fhwough 30, inclusive, . _—

‘ © Defendants. o %y g .

Plaintiff alleges:
1. Plaintiffis, and all times herein mentioned was, the owner of real property end
improvements located at 85 Natoma, Unit 5, in the City and County of Sen Francisco, more

gpecifically described in the legal description ettached to this complaint as Bxhibit A. Plaintiff"s

| pmperty_ihtarest is referred to in this complaint as the “Subject Property.”

_ 2. Platutiff is informed and believes and thercon alleges that defendant TRANSBAY
JOINT POWERS AUTHORITY (“TJPA") s, and all times herein mentioned was, a public entity
organized and existing under the lawg of the State of California. Plaintiﬁ' is informed and”
helieves and thereon. alleges that thie TIPA Board of Directors {3 comprised of representatives
from the City and County of San Francisco, the AIameda.»Cun&a Costa _Transit District

- COMPLAINT FOR INVERSE CONDEMNATION

23725.00M 13520000
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1} (“AC Transit™), and the Peninsula Corridor Joint Powers Boa:d»CaiTrain.
2 3. Plaintiff is informed and believes and thereon alleges that defendant
3 | REDEVELOPMENT AGENCY OF THE CITY AND COUNTY OF SAN FRANCISCO is, and
41t all times herein mentioned was, a public entity organiZed and existing under the Iaws.of. the State
5 || of California. Plaintiff is informed and believes and thereon aiieges that the |
6 REDEVELOPMENT AGENCY has been granted powers of eminent domain in connectxon mth
7 || acquiring raal property to redevelop and construet the project identified herein.
8 4. Plaintiff is mformed and believes and thereon aileges that the TIPA has powers of
9 || eminent domain in connection thh acqumng real property fo redeveiop and construct the
1¢ | TransBay Transit Center, whzch.mll replace the emshng TransBay Terminal at First and Mission
11 §| Streets in San Franciéco; exténd'the; CaiTréin terminus from its current Iopation at Fourth and
12 || Townsend to the new downtown transit center, which will also serve as the San Francisco station
13 || for future California High Speed Rail; and create a new nexghborhood adjacent to the new Transit
14 || Center. _ 4 ' ' '
15 5. Plaintiff is ignoraﬁt of the true némes and capacities of the defendants sued herein
16 || as DOES 1 through 30, inclusive, and therefore sues said defendants by such fictitious names.
17§ Plalrmff will amend this Complamt to msert their true names and capacities when ascertamed
18 6. Plaintiff is mformed and believes, and on that ba51s alleges, that each of the :
ﬁctiﬁoué;iy named defendants is in Some manner responsible for the injury and damage to -
20 | ‘plaintiff alleged herein. Plaintiff is also informed and believes, and thereon alleges, that those
21 ﬁcﬁﬁously named defendants are, and at all times herein mentioned were, the agents scrvants,

22 and employees of thelr co—defendants and were actmg within such authont}' at the time of the acts.
23| herem aileged R . _ _ _

24 7. “ From and aﬁex: Jannary 2005, defendants, and each of them cngaged in the

25 followmg acts which. constltute ade facto takmg of plamtiﬁ“’s property under the Cahforma '

76 Constlmllon and Caixfonua law 7 _

27 ' 8. Plaintiff or1gmally purchased the SubJect Property in September 2003 asan

_ 28 || investment property, with the goal of selhng it after holding it for approximately two years. She

| 2
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entered into a listing agreement to sell the property in January, 2003, at a sales price of
$1,550,000. | | | |

9. Plaintiff secureé a potential buyer for the Subject Property. However, the buyer
backed out of the purchase after learning, upon conducting due diligence, that defendant had
plans to acquire and demolish the bu:ddmg This came as a complete surpnse to plamtlff

10. Ther&aﬁer plaintiff was in regulax contact with Harry Quinn, ;dentxﬁed as an
acquisition consultant for TJPA who repeatedly advised plaintiff that the Subject Property would
be condemned and acquired by the end of 2005. |

11.  Atthetime, the Subject Property was leased to Echopass Corp In the Summer of
2005 Echopass advised of its intention not to renew the lease due to its understanding that |
TIPA’s plans for condemnatlon and planned construction in the surroundmg areas would make
the space functionally umnhabltable The Sub]ﬁct Property 1s desxgnated as work/live loft space
Echopass vacated the premises at the end of its lease term, in the Summer of 2005.

| 12. ’ Plaintiff attempted to re—lpt the premises, with no success. Based on ongoing
representations from Mr. Quum fo the effect that condemnation and purchase of the property
would ocour by thie end of the year, plaintiff elected o mmgate damages by selling her residence
and movmg into the property pending acqmsmon The end of the year came and went, and T.TPA
failed to purchase the property or institute formal condemnation proceedings.

- 13. By April of 2006, plaintiff learned that another tenant in the building was - |
interested in short term occupancy. Plaintiff, who was liviﬁg in the Subject Propérty with her 11
year old daughter, had already overstayed her period of intended occupancy, and was concerned
with the safety and noise elements of the neighborhood on her daughter’s bebalf. She theref"o,re
Jeased the unit at below market rent to the above-descﬁbed tenant.

14, On August 11, 2006, over z;year and a balf aﬁer biaintiff had been upable to sc;!l h
the Subject Property due to TIPA’s dissemination of information concerning condemnation |
plans, and over a year after TIPA had told her it would purchase the Subject Property, plaintiff .
recewed a telephone message from counsel for TIPA, advising that Mr. Qumn bad no authority

to speak on behalf of the TIPA, and advising that condemnation of the Subject Propen:y was not

COMPLAINT FOR INVERSE CONDEMNATION
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in fact imminent. - , _
| 5. On August 11, 2006, plaintiff was told that the TIPA had decided to split the
TransBay Terminal Develo'pmer{t Project into two phases - Phase 1 and Phase 2. Plaintiff was
told that her property had been moyed from Phase 1 to Phase 2, and would r;ot be acquired until
2012 or 2014, if at all. Notwithstanding, there were documents.in the public record, including
environmental impact assessments, declarmé; that the Subject Property would be purchaeed and
vacated pnor 1o or concurrently with Phase I construction, whmh was to commence in 2006. |
16.  Plaintiff is informed and beheves and thereon alleges that TJPA proceeded with

acquisition of properties directly adjacent to hers, and is prqceedmg with construction plans that

threaten to, and will, directly indpact her property. Among other things, these plans include
shuﬁing down Natoma Street, tearing down a security wall of plaintiff’ § garage that also serves as
a boundary to eiaintiﬂ_” S property, performing extensive de}holiﬁon and thereafter initiating
around the-clock heavy construction on all SIdes of the Sub}ect Property. These threats, and
references thereto in the public record and elsewhere, made it virtually nnpossxble for piamtaff to
mai*ket her property, and continue to do so. '

17. ~ Plaintiff attempted to mitigate damages by trying to lease the premises. Plaintiff
was adV1sed by her leasing agent in December of 2006 that he did not beheve he could secure a
live/work tenant at market rent in the Subject Property due to the impending development of the
TransBay Terminai Project. Plaintiff was advised tha; potential live/work tenants are 1eok1ng to
lock in & two to three year lease to insure business stability, and are iot willing to endure the
thieat of .2417' construction eetivity directly adjacent to the property, all of which would need to
be disclosed to prospective tenants. Dlaintiff was told that she might be able to lease the property
ona shert term basis at below market value, which she attempted to do. .

18.  Plaintiff also renewed her attempts to sell the Subject Property aﬁer heanng from
TIPA’s counsel. However, brokers refused to list the property. Among the comments received
from brokers weie the folloi_wing: “Since this building is in the process of being taken e&er by the

| - . . - .
City through the eminent domain process, I will not be able to seli this property at fair market

28 I Qaiee”; “You won’t be able to sell _that property”; “I wouldn’t touch this listing with a stick”; and
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“Good luck trying to sell that proj;erty.”

19.  When plaintiff attempted to list the Subject Property, she was advised by a
potentxa} broker that certain clouds on title appeared in conmection with the Subject Property,
mciudmg the following. Unbeknownst to plalntlff on or about August 4, 2006, a document
clouding plaintiff’s title had been r_ecorded-by defendant REDEVELOPMENT AGENCY with
the San Francisco County AseeseeruRecorder as Docutﬁent 2006-1224836-00, constituting a
redevelopment plan, and placing the publie on further notice that plaintiff’s propefty would be
acquired by the powers of eminent domain. Plaintiff is informed and believes and thereon alleges
that this publicly recorded document appears on any title report prepared in connection with the
Subject Property.

20. Further unbeknownst to plamt:tff on or about August 4, 2006, defendant
REDEVELOPMENT AGENCY recorded with the San Francisco County Assessor~Recorder as
Document 2006-1224839-00 a document entitled TransBay Redevelopment Project Area
Declaration of Restrictions, purporting to impose restrictions en plaintiff’s pmperty Plaintiff is
informed and bcheves that this document is a matter of public record which will appear on a:ny
title report prepared in connection with the Subject Property.

21.  Asaresult of the foregoing, plaintiff was unab}e to sell the Subject Pmperty, and
she has only sporedically been able to lease it for short peueds of time, at beIow-emarket rents.
Meanwhile, ber financing (W"hich wes obtained in 2003 at an adjustable rate, preciieated upon
plaintiff’s intent to only hold the property for two years) has adjusted significantly upwerds,
creating a drastic negative economie irnpact upon plaintiff. .

22, Meanﬁhile the TIPA’s plans, and the delineation of boundaries and work to be
effeeied during purported Phase 1 and purperted Phase 2, centmued and continues fo shift.

23, TJPA counsel advised plaintiff that her only recourse was fo submit a hardshxp
apphcatlon requesting early action on the acqmsxtlon of her property. Notwithstanding, TIPA
has not acted in good faith in processing this hardship apphcatmn, repeatedly askmg for
information that had already been provided to if; draggmg its feet with respect to processing the |
application; and giving plaintiff i_nconsistent-infonnaﬁen over the telephone and in writing, The

5
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“hardship application™ process has dragged on fof over two full years, with no results.

24, . In order to avoid- defaulting on her financial obligations on the Subject Prdperty',
plaintiff has attempted to sell a separate property in Healdsburg, California at é loss. Plaintiff
placed this property on the matket in December, 2007, and has béén unable to sell the property
despite reductions in the asking pricé that, even if abcepted would not make her whole. Plaintiff

.is currently three months behind on payments on thlS property, and in all hkehhood will 10se the
" property in. foreclosure. Plaintiff has further been reqmred to spend a s1gmﬁcant amount of |
money on legal fees as a result of the wrongful behavior of defendants. |

25.  Plaintiff is informed and believes and thereon alleges that within the past two

.weeks, other owners of propérty _withih the building (but not plaintiff) have been ﬁotiﬁe_d, in
writiﬁg, that TIPA now intends _t(; condemn the entire Bu';lding as part of Phasé 1. 17 PA’s ‘acts,'
in excluding ‘plainti'ff from this dialogue,- are further evidence of unreasonable pre-condemnation
éctivity. '

26. The above;aileged acts Aof defendant, andA each of them, constitute unreasdnable '

' pre—condemhation activity for which plaintiff is entitled to compen‘satioﬁ in inverse | |

condemmnation. | ‘ |
27.  As adirect and proximate result of the unreasonable pre-condemnation activities
of defen&ants, piﬁintiff’ s property has diminished in value in an amount subject to proof at trial.

Further, defendants’ unreasonable pre-condemnation activities have affected plaintiff’s ability to

20 |f rent her propety at its fair market value, thereby resulting in lost rental income in an amount

21

22

23

24
25
26
27
28

according to proof at trial, Plaintiff has further been damaged in terms of being forced to
prematurcly sell hér personal remdcnce as alleged in paragraph 12 above, in being required to seil
the Healdsburg property at a loss or to lose the property to foreclosure as ai]eged in paragraph 22,

above, and in incurring legal fees and brokers’ commissions, in addition to other damages which

shall be proven at trial.
| 28 The above«alleged acts constltute a takmg and damage to property w1thout

| corﬁpeﬁs’.ation, contrary to Article 1, Section 19 of the California Conshtuﬂon.

11
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11
12

13

14
15

16

17
18
19
20
21

2

23
24

25 |

26
27
28

WHEREFORE, plaintiff prays for judgment against defendants, and each of them, as
follows: ,

1. For general and special damagcs, including, without limitation, diminution i in
market vaiue and lost rental income, in an mnount according to proof;

2 ' For plamﬁﬂ"’ s reasonable attorneys’ fees and appraisal fees incurred in conhection ‘
with t]:ns action; .

3. For costs of suit; and

4, For such and further and relief as this Court may deem just and pmper

DATED: July 28,2000 - MBV LAW LLP

D GH c DONOVAN
Attorneys for Plamnff TERRI BROWN

By£ :

COMPLAINT FOR INVERSE CONDEMNATION
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EXHIBIT “A°
LEGAL DESCRIPTION

The land referréd'té i1s situated in the State of California, City and County of San
anncisco, and is described as follows: _ Co ‘. ‘ o

3

PARCEL I:

Condomid.nium Unit No. 5, Lot No. 113, as shown upont the Condominivm Map and
diagrammatic floox plan. entitled, "Mep of g5 NATOMA STREET, A LIVE/WORK CONDOMINIUM
PROJECT, BEING A SUBDIVISION QF LOT 90 AS SHOWN ON THAT CERTAIN PARCEL MAP FILED JUNE
24, 19%8 IN BOOK 43 OF PARCEL MEPS AT PAGE 181, RBEING A PORTION OF ASSESSOR'S BLOCK
3721, Saw FRANCISCO, CALIFORNIA®, which Map was filed for record in the office of the
Recorder of the City and courty of San wrancisco, State of Catifornia, on December
18th, 2000, in Book 66 of Condominium Maps, at Pages 18 to 22, inclusive, (referred
to hermin as "the Map™) and as further defined in the Declaration ot Covenants,
Conditions and Restrictions recorded on April Sth, 2001, in Book HB62, Page 10 of
official Records of the city and County of San Francisco, State of California
{referred to herein as nthe Declaration”).

EXCEPTING THEREFROM any portion of the commen area lying within said Unit.
EXCEPTING THEREFROM:

{a} Eaéemanﬁs through' said gnit, appurtenant to the commmon area and all
other Units, for. support and repair of the common area and all other

.. iInits.
{b) Basement, appurtenant to the common area for encroachment upon the air
space of the tnit by those portions of the common ared located within = -

tha Unit.
PARCEL 11t
An undivided 12.62% intgreat_in'and'to‘the'Commdn Area as shown and dafinedfon thé
Map, excepting therefrom the foliowing: ' : . :
(2) 'Excluaive”eﬁseﬁents} bther than PARCEL 111, as designated on. the Map .
and reserved to Units for use as designated in the peclaration; and

(b) Nonexclusive easements appurtenant to all units for ingress and
egress, support, repair and maintenance. T

PARCEL III:

(2} The axelusive easement to use Deck Area designated D~5, on the ﬁap;
{b)} The exclusive easement to use Parking Area designated P-6, on the Map.

PARCEL IV:

A nonexclusive easement appurtenant to PARGEL I above for support, repair and
maintenance, and fox ingress and egress through the Common Area. o

1808

N



oy

© ® 1 & w R W N

T T T T T N R T N e T el T S o
ooﬂc\m-hwt\)mo&omqmm_&wm»—-c

N,

WINTER KING (State Bar No. 237958)
SHUTE, MIHALY & WEINBERGER LLP
396 Hayes Street

San Francisco, CA. 94102

Telephone:  (415) 552-7272

Facsimile: (415) 552-5816

Attorneys for Defendant .
TRANSBAY JOINT POWERS AUTHORITY

TERRI BROWN,
| . Plaintiff,

v, .
TRANSBAY JOINT POWERS AUTHORITY;
REDEVELOPMENT AGENCY OF THE CITY
AND COUNTY OF SAN FRANCISCO; and
DOES 1 through 30, inclusive, o

Defendants.

ANDREW W. SCHWARTZ (State Bar No. 87699)

NOFEEDUE =
GOV'T CODE § 6103

11 b S
Sppreritgs (el
runty ol O

=

SEP 132009

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

| Case No. CGC-09-490878

MEMORANDUM OF POINTS AND
AUTHORITIES IN-SUPPORT OF -
DEFENDANT TRANSBAY JOINT POWERS
AUTHORITY’S DEMURRER TO
PLAINTIFF TERRI BROWN'S
COMPLAINT FOR INVERSE

- CONDEMNATION

Date: October 13, 2009
Time: . 930am, ‘
Dept.: 302

Action Filed: July 28, 2009
Trial Date: N/A
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INFRODUCTION ‘
Plaintiff Terﬁ Brown (“Brown”) is'a real estate investor and landlord of a oondoxﬁiniuﬁx located
within the area planned for the new Transbay Transit Center Project (“Transit Center” or “Project”).
The Transit Center will replace San Francisco’s outdated Tmsbay Terminal with a new, one million
square foot multi-modal Transit Center—the “Grand Central Terminal of the West”—which will
combmc all pubhc fransit in San Francisco under one roof, The Transxt Center will also be the new San

Francisco station for Caltrain and the Northern Callforma terminus for high-speed rail. The Proj ect will

‘be a model for Transit-Oriented Development. By saving thousands of daily vehicle trips into San

Francisco, it will play a cx_'uciai role in the fight against global warming.
I all goes according to plan, the agency responsible for carrying out the Project, Defendant

Tra.nsbay Joint Powers Authonty (“TJPA”), will aoquu‘e Brown’s inveéstment property, either through a

voluntary sale or ommcnt domam, when that property is needed to construct the Pro;oot and when

funding is available. Thus far, however, the TIPA has engaged in planning for the Project only; it has
taken no official action to begin condemnation proceedings. Nor has the TIPA interfered in any way
with Brown’s ability to use her inveétmont by leasing it, selling it, or livi.ng init. ! .

Brown s complaint against thie TJPA boils down to no more than this: the TIPA has adopted a
plan for a substantial public mﬁ‘astructure pro;ect and has identified Brown’s property, among scores of
others, as needed for the Project. Brown contends that as a result of these actions, Brown has been
unable fo sell her mvestment or oharge market rental rates for several years. Brown contends that the
TIPA’s conduct effected a “de facto” or “regulatory” taking of her property Brown has alleged
plamling activity only; she has not.alieged that the TJPA has taken any regulatory action thot has
interfered in any way with hor use of the property. To the confrary, the Brown’s Complaint for [nverse
Condemnation (“Compiamt” or “Compl.”) alieges that Brown has resided in and ronted out the property
over the Jast several years. Thus, the Complaint fails to state a claim for a “regulatory” taking.

Brown further contends that the TIPA’s planning activity constitutes. “unreasonable
precondemnation conduct ” Assummg the truth of Brown s allegations, howevor Brown fails to state a

cause of action for damages against the TIPA. Under settled law, the TIPA’S planming activity, w1thout

any direct interference with Brown’s use, develoPmont, or sale of her property, is not actlonable.

1
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~ Indeed, if Brown’s allegations could render a public agéncy liable for damageé, all public
infrastructure projects would come to a grinding halt. Such projects can require lengthy planning,
including environmental review, ﬁublic participation, funding, and design, prior to any actual aéﬁuisition
of real property. Throughout this prdcess, plans can change, eliminating the need to acquire some
property and creating the need to acquire others, or adjustiﬁg the schedule of acquisition due to financial
or other limitations. Public agencies simply could not build public projects if they were liable for
damages to every owner of property affected by the project i;nzﬁediafely upon the agency’s indication in
a ﬁlanm‘ng docmﬁent that private pfopéxty may be feciuired to carry out the project.- Caiifomié courts
have recognized this signiﬁcant policy concern in conéistently rejecting such claims.

' FACTS
L  THE TRANSBAY TRANSIT CENTER PROJECT. |

- The TIPA is a public entity responsibic‘fdr planning, canstructing, and managing the Transbay
Transit Center Project at a total estimated cost of $4. 5 billion. The Transn Center wilf feature a 5.4-acre
public park and “green roof” atop the facility. Bus ramps will connect the new Transit Center dlrectly to
Interstate 80 and the Bay Bridge. The Pro;ect will extend the Penmsula corridor Caltrain commuter rail
service from its cur::ent San Francisco terminus, which is more than 1.3 miles from the heart of San
Franpxsco s employment center, to the new downtown Transﬁ -Center through an underground tunnel,
éonnecﬁng Cal_ifomi'a’s t@él_mdiogy center with San lFrancisco’s ﬁnanciai hub. The Transit Center will

be the San Francisco station for California High Speed Rail that will connect the Northern and Southern

{i halves of the State w1th trains that will make the trip frorn San Francisco to Los Angeles in 2 % houxs

The Transbay Project will centrahze the region § transportat:on networks by connectmg e1ght
Bay Area counties, create seamless connections between transit providers by accommodatmg nine
transit systems under one roof, and serve more than 100,000 passengers per day. The Pro;ect wﬂl
increase bus and rail ngiersth thrm_xghout the Bay Area and the State by i -unprowng access and
connectivitjr to public transportation. ’I‘he Project will improve the environment by reducing auto traffic, -
fuel ‘consumption and associated emissions by providing numerous and interconnected transit |
alternatives to automobiles and airplanes. It is anticipated that the Project will reduce greenhouse gas -

emiésions by 42,000 tons annﬁal]y’.‘

MPA IN SUPPOR’I‘ OF TIPA'S DEMURRER
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The Trénsbay Project will also create California’s largest u'ansibfriéndiy neighborhood, ‘:?Vi’[h |
2.’600 new homes (3 5 percent of which will be affordable, including extremely low-income housing and
senior housing), public parks, 3 million sqﬁare feet of new office space, and 100,000 square feet of retail
servirig transit passengers. ' _

Finally, the Pro_]ect wﬂl create more than 45, 000 jobs. 1t wzll be one of the largest constructmﬁ
projects ever conducted.in the San Francisco Bay Area. |

I BROWN'S ALLEGATIONS. |

Brown's Complaint makes the following allegations, which the TIPA assumes are tive for

burposes of this demurrer only: |

Brown.is the owner of Unit 5 of a building at 85 Natoma Street in San Francisco, California

il (“Property™). Brom purchased the Property as an investment in September 2003 with the goal of

holding it for approximately two years. (Compl. YY1, 8.) In January 2005, Plaintiff listed the property
at a sales price of $1,550,000. (Id. §8.) '

The TIPA is a public entity whose Board of Directors is comprised of representatwes from the
City and County of San Franmsco, the Alameda—Contra Costa Transit Dlstrlct and the Pemnsula
Corridor Joint Powers Board. (Jd. 92.) The TJPA has the anthority to acquire properties by eminent
domam to develop and construct the Transit Center. (Id §14.) The Transit Center will replace the

existing Transbay Terminal at First and Mission Streets in San Francisco, extend the Caltraan terminus

from its current location at Fourth and Townsend to the new Transn Center and serve as the San

Franczsco station for future high-speed rail. (Jd.) The Redeveiopment Agency of the Clty and County
of San Francisco (“Redevelopment Agency”) is a public entlty with autherity to acquire property to
redevelop the Transbay area. (/d. §3.) _ ‘

The TIPA. plans to acquire and -démolish the Property, and disseminated that information to the
public. (/. §9 9, 14.) The TJPA placed documents in the public record, including environmental
impact assé_ésments, stating the Property would be purchased and vacated in the first phase of Project
construction, which was to commence in 2006, (/4. §15.) Spmetime in 2005, an “acq.uisition‘

consultant” for the TIPA repeatedly advised Brown that her Property would be condemned and aci:;uired

1lby the end of 2005. (/d. ] 10.) The TJPA did not purchase the Property or institute forrmal -

3
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condemnatlon proceedmgs by the end 0f 2005, (/d. §12.)
'On or about August 4, 2006 the Redevelopment Agency recm'ded a redevelopment planand a
document entitled “TransBay Redevelopment Project Area Declaration of Restrxctlons“ with the San

Francisco County Assessor-Recorder. (Jd. § 19, 20; see also Defendant TIPA’s Request for Judicial

Notice (“RIN™) Ex A) These publicly recorded documents appcar on title reports prepared in

connection with the Property. (Compl. 1§ 19 20.) The Complaint is silent as to whether any of the
“restrictions” in that document limit the use, sale, or development of the Pmnerty
On August 11, 2006, counsel for the TIPA teIephoned Brown and advised her that the
“acquisition consultant” had no authority to speak on behalf of the TJPA and told her that

condemnation of her Preperty was not 1mmment (Id. § 14.) That same day, an unnamed individual told

Brown that the TIPA had split the Transit Center Project mto two phases. - This individual told Brown -
that the Property would not be acqu:tred until “2012 or 2014, if atall.” (/d. §15. )

‘The TIPA has “proceeded with acquisition” of propertles d:rectly adjacent to Brown’s Property. -

(Id q 15 } The TJPA is proceeding with construction plans “that threaten to, and will” impact the
Property by shuttmg down Natoma Street; removing a wall that serves as one of the Property’s
boundfmes, and performing demohtmn and “around-the—clock heavy construction” su:rroundmg the
Property "I‘he T.IPA has made these construction plans avallable in the public rccord and elsewhere.
(d. 1{ 16. ) However, the TIPA contmues to shift its plans, adjusting the boundanes of work to be

cqnducted during the two phases of Project construction and the areas that will be affected by that work. _

(Id 122 ) |

Sometlme in Juiy 2009 an unnamed mdmdual notlﬁed other owners of umts in 85 Natoma that
the TJPA mtends to condexnn the building as part of the first phase of Project construction. (!d 1 25. ) :

As a result of the act;wtles of the TJ PA and the Redevelopment Agency, the Property has
diminished in value in an u_nspec:fied amount. (fd. §27.) Brown has been unable to sell the Property, "
and her financing on the Pro;ﬁerty hés adjusted upwards, creating a “drastic negative economic impact”
on Brdﬁm. (Id. §21.) In 2005, Brown secured a pdtentiai buyer for the Pm-perty, but the buyer backed ]
out of -the purcflase after learning that TIPA had plans to acquire and démoiish the building. (/d 9.}
To avoid defaulting on the Property, Brown has attempted to sell a separate property in Healds‘burg, -

4
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California “at a loss,” but has been unable to do'so and will lil‘.clelly lose t'hat_ érope’rty in foreclosure. (/d.
bk 24, 27.) Brown has .incm:ed legal fees and brokers’ commissions. (Id. §27.)
" Brown’s ability to rent the Properﬁf at the market rate_has been “affected” and she has lost rental
income. (/d.) In 2005, her tcneint advised her of its intention not to renew the lease due to its
understanding that the TIPA’s plans for condemnation and construction in the surrdunding areas would
make the space functionally uninhabitable, (Id 911.) "When Brown was unable to lease the Property in
2005, she sold her residence and moved into the Property. (/d. 12,27.) Around April 2006, Brown
ieased the Property at below-market rent to another tenant in the building. (Id. ¥ 13.) Since that time,
Brown has been able to lease the p‘roper’ty for short periods of time, at below«nﬁarket rent. (Jd. 421.)
The TIPA’s counsel advised Brown that “her, only recourse” Was to submit a hardship '
application requesting early action on the acquisition of the Property,l (1d.q 23.5 In processing B_mv&n’s |
hardship application, the TJPA has ‘repea‘tedly. asked for information that has already been provided;
dr_agged its feet; and given Brown inconsistent information over the phoné and in Writing.‘ The TIPA has -
not yet approved thé. hardship application 2 % years after it was filed. (/d. §23.) N

The Compla:nt does not enumerate causes of action drstmct from the background facts.

However, paragraphs 7 and 26-28 allege that Brown is entitled to inverse condemnatlon damages for the

“de facto” taking of her Property and for the TIPA’s unreasonable pre-condemnation activities.
STANDARD OF REVIEW
A complaint for inverse condemnation is subject to demurrer. (Selby Re.alty Co. v. City of San -
Buenaventura (1973) 10 Cal.3d 110, 113.) A demurrer is appropriate where a complaint fails to state
facts sufficient to constitute a cause of action, (Code Civ. Proc. § 430. 10.) In reﬁawing the sufficiency
of a complaint against a general demurrer, the Court treats the demmer as admitting all ma’{eriai facts
properly pleaded, bﬁt not coﬁtentioris, deductions, or conclusions of fact or law. (Rakestraw v.

California Physician.§ ' Service (2000) 81 Cal.App.4th 39, 43.) The Court also considers matters that

|| may be judicially noticed. (/d) If a complaint includes allegations that conflict thh judicially noticed

documents or repﬁesent bare légal conclusions, the Court must disregard those allegations when
assessing the sufficiency of the pleading. (McAllister v. County of Monterey (2007) 147 Cal App.4th
253, 289.) “[I]t is proper to sustain a demurrer without leave to amend if it is probable from the nature

5
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of the defects and p;evioﬁs unsuccessful attempts to plead that plaintiff cannot state a cause of action.”

(Lee v. Interinsurance Exchange (1996} 50 Cal. App.4th 694, 724.)

ARGUMENT

I. ~ THE COMPLA}ZNT FAILS TO STATE A CAUSE OF ACTION FOR A “DE FACTO”
TAK[N G,

“de facto taking.” (Compl 17 ) A “de facto” or “regulatory” taking occurs when “government

regulatlon of private property [is} so operous that its effect is tantamount to a direct appropnatzon or _

to allege any regulatory action by the TJPA whatsoevcr Nor could it, because the TIPA has no
authority fo regulate the use of Brown’s pmperw (See RINEx. A, at 14 [land uses within Zone 2 of

|| Natoma street wtthm Zone 2], )

The Complamt also fa.ﬂs to aliege that the TIPA’s actlons denied Brown all use of the

Equipment Co. v. City and County of San Francisco (1990) 221 Cal. App 3d 234, 238-39.) In fact
Brown does not allege that the TIPA’s actions (whmh so far have been lnmted to plannmg the

deveiopment of the Tran31t Center) have interfered with her use of the property in any way.  To the

time in 2005 and 2006 and leasmg 1t to several tenants over the last four years. (Compl 1]1[ 12, 13, 21)
Whlle the Compiamt suggests that the TIPA’s plans have prevented her from receiving full market rent

fmm her tenants, such an 1mpact cieariy does not rise to the Ievel of depnvxng Brown of “all use” of her

in which the complamt alleges a mere reduction of market value”] ) Asa result, Brown has failed to -

allege facts mfﬁcxent to snppmt a regulatory takmgs claim.

The Complaint claims that Brown is entitled to damages because the TJPA’S actions constit;:te a

ouster....” (ngle v. Chevron US.A., Inc, (2005) 544 US. 528 537) However, the Complaint fails

Redevelopment Plan shall be consistent with City’s General Plan and Planmng Code]; id. at 39 [showatng

Propertywallegau(ms that are reqmred to support a regulatory takmgs claim. (szth V. C’nﬁv and Couniy
" of San E‘anczsco (1990) 225 Cal.App.3d 38, 45»46 [“sztk v. San Francisco”] [citing cases]; Termmals _

contrary, the Compiamt mdlcates that Brown has conﬁnued to use the Preperty, living there for some " - -

property (See Terrinals, 221 Cal, App. 3dat 242 [“inverse condemnation does not lie in zoning actions.
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CASE NO. CGC-09-490878 _

1818

N



i

WO ~1 v Lt & W N

mﬂmm&wmw@@mqam-&wwuc

II. - THE COMPLAINT FALLS TO STATE A CAUSE OF ACTION FOR DAMAGES
CAUSED BY UNREASONABLE PRECONDEMNATION ACTIVITY UNDER
KLOPPING V. WHITTIER.

Brown also apparently seeks damages for “unreasonable precondemnation activity” under
Kloppmg V. Cn‘y of Whittier (1972) § Cal. 3d 39. In that case, the California Supreme Court held that a
landowner may recover certain damages accruing prior to the condemnation of her property ift “(I) the
public authority [condemning the property] acted lmpmpe_rly either by unreasonably delaying eminent
domain action following an announcement of intent to condernn or by other unreasonable conduct prior
to condemnation; and (2asa re:sult of such action, the propeity in question suffered a diminution i in
market value,” (Jd. at 52.) The Cowrt recogmzed the need for stich a remedy to protect landowners
ﬁom a cnndemmng agency taking actions to “depress the market value of the property for the purpose
of acquiring it at less than market value.” (Id. at 51 [quoting Buera Park School Dist. v. Metrim Corp.
(1959) 176 Cal.App.2d 255, 258459].) | |

Thué, to state a claim for damages under Klopping, Brown must at the very least allege that the
TIPA has either (1) made a formal @omcement that it intends to condemn the Property, after wﬁich
the TJPA unreasonably delayed filing a condemnation action, or (2) acted unreasonably prior to

condemmng the Property. Brown has not and cannot do so.

Instead, the only actions Brown alleges in support of her claim under Klappmg are: (1) the TIPA

| has referred to its plans to construct the Transit Center in “the pubhc record and elsewhere”; (2) an

“acquisition consultan * for the TIPA repeatedly advised Brown that her Pfopefty would be condenmed

‘and acquired by the end of 2005; and (3) the Redevelopment Agency recorded a redevelopment plan and

Declaration of Restrictions with the Cmmty Assessor. Courts have rouﬁnely denied Kloppmg damages
when presented with snmlar allegations of government piannmg actxvmes
A. Brown’s Claim for Klopping Damages Must Be Dismissed Because the TIPA Has
Not Actually Condemned the Property.
" Brown’s claim fo‘r‘precondemnation'dainages must be dismissed because the Complaint fails to
allege that the Property has actuaily been condemned, either by an action in eminent domain or by a

regulatory action depriving Brown of the use of her Property. As one court succinctly reasoned: “By ‘

1l definition, damages for precondemnation conduct reqﬁire that the property be condemned,” (Smith v.

71

MPA IN SUPPORT OF TJPA'S DEMURRER
CASE NO. CGC-09-490878

+

1818




R - N L

ST S T T 5 S (G T - T 6 T 6 S O R i e e T e e
o - o w o () o Yk = w X0 ~3 o3 Lh N LW M i o

San Francisco, 225 Cai.App.3d at 47 [emphasis added]; see also id. [denying Klbpping‘damages where
City never took action io pondemn property].) Klopping did not create a pzivaté right of action
“enabling property owners fo collect damages whenever [an agency] acts ‘umeésonably.”’
(Redevelopment Agency of San Diego v. Mesdaq (2007) 154 Cal.Apﬁ.-@th 1111, 1135 [“Mesdaq”].}
“Rather, Klopping dafnages are a Narrow remedy” to ensure that, when an agency condemns a property, -
the owner receives “just compgnsétion.” (/d.; see ;;lsa_KQng v, City of Hawaiian Gardens )
Redevelopment Agéncy (2002) 108 Ca.l.App.4th 1028, 1045 {a claim for precondemnaticn damages “is
simply a form of damages that may be recovered in an action for inverse condemnation.”].) |

The Compléint does pot allege that the TIPA has ﬁléd an action iﬁ eminent domain to conédemn
the property directly.' Nor, for the reasons stated above (see supra Section I), does if state a claim for
inverse éondemnation under a “regulatofy,ta_king” theory. In the absence of either a direct or indirect
condemnation of the Property bf the TTPA, Brown cannot state -a claim for precondemnation damages.
Indeed, Defcndant. TJPA has been unéble to find a single published opinion in which a court has granted
or upheld Klopping damages in the absence of condemnatioﬁ. ' |

B. Brown’s Claim for Klopping Damages Must Be Dismissed Because the TJPA Has

Not Announced Its Intent to Cogdemn the Property. :

Fven if actual condemnation were not required to establish a cause of action for
precondemnation damages under Klopping, an official announcement of the agency’s intent to condemn
is. “In order for any right to Iﬁré-conglemnation damagés to accrue, . . . there must have been either some
formal ann;)unce'ment By the condemning agency of its inténtion to condemn, or some other official act
or éxpreésidn. of intent to acquire _thé property in question.”“ (Te,rminals, 221 Cal. App.3d at 245.}
Without this ofﬁcial action, there can be no cause of action in inverse condemnétibn for unreasonable

precondenmation activities. (Toso v. City of Santa Barbara (1980) 101 Cal.App.3d 934, 957; see also

! Indeed, Plaintiff alleges that she has submitted a hardship application for early acquisition of her
property (Compl. § 23), a process that would not be necessary if the TIPA Board had instituted eminent
domain proceedings. (See California Department of Transportation Right Of Way Manual §§ 5.03.00 et
seq. [authorizing acquisition by the state prior to when the project requires acquisition of the property if
hardship shown].) - : o
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Guinnare v. City and County of San Francisco (1987) 197 Cal.App.3d 862, 866 [granting city’s motion -

| for summary judgment because “there was never any snnouncement by the city of an intention to

coridemn plaintiff’s propér"ty 1) _

Pursuant t0 Code of Civil Procedure section 1245. 220, the only way for a public agency to
mxtlate condemnation proceedmgs is for its govemmg body to adopt a “resolution of necessity.” (Code
Civ. Proc. § 1245.220 [“A public entity may not commence an eminent domain proceeding until its .
governing body has adopted a resolution of necessity . . . ."}.j Brown has not alleged,‘ nﬁr can she
allege, that the govérning body of the TJPA, its Board of Directors, hla,s adopted a resolution of necessity
for the acquisition ﬁf Bréwn’s Property.

1. Planning Alone Cannot Subject thé TJPA to Li#bility for Klopping Damageé.

In the absence of a resolution of necessity, Brown attempts to establ:sh an official

“announcement of an intent to condemn™ by pomtmg to the TIPA’s plans to carry out the Transit Center '
PrOJ ect. I—Iowevcr, courts have consxstently and unammousky denied Klopping damages claimed when |
the only alleged “announcement of an mtent to condemp” comes in the form of an égenéy’s general .plan |
for public infrastructure 1mprovements (Selby ,10Cal.3dat 117-18 {czty and county adop’uon of
general plan showing location of proposed street. crossing plamtlff’s property d1d not state inverse
condemnatmn claim]; Gumnane 197 Cal.App.3d at 867 [cxty s designation of property as open space in
its master plan and indicating it may be acquired did not state a Klopping claun}, Contra Costa Water
District v. Vaquero Farms, Inc. (1997) 58 CaIl.App.tilth 883, 896, 903 [denying recovery under Klopping
for property’s diminution‘i‘n fair market value caused by adoption of an Environmental I_mpact. Report
that showed the property as part of a reservoir project]; Termin&ls, 221 Cal. App.3d at 246 [no
precondemnation Klopping darﬁages fér designatioﬁ of property for ﬁ)ublic use in redevelopment plan
where there wis no formal announcement of intent to acquire]; C’zty of Walnut Creekv. Leadersth

Housing Systems Inc. (1 977) 73 Cal. App.3d 611, 622 [“The right of a govemmental body to plan for the

| acquisition of property is unquestioned. ”] )

Thus in Selby, the Supreme Couxt rejected a precondemnatmn damage claim for damages
caused by a city and county’s approval ofa generai plan designating the plaintiff’s property as a public.
right-of-way. According to the Court, “[nleither Klopping nor any other decision of which we are aware

9
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holds that the enactment of a general plan' for the future dﬁlevel‘c‘)pmerit of an éréai indicating i)otenfiai
public uses of privately owned land, amounts to inverse cqn'denmation of that land.” (Selby, 10 Cal.3d
at 119.) The Supreme Court emphasized the sc\fere, adversé policy implications of reaching a contrary
res_ult:' “ : k
ifa gdvemmental entity and its responsible officials were held subjectto a.
claim for inverse condemnation merely because a parcel of land was
" designated for potential public use on one of these several authorized
plans, the process of community planning would either grind fo a halt, or -

deteriorate to publication of vacuous generalizations regarding the future
use of land. ‘

(Id at 120 [emphasis added; footnote omitted].)

Following Selby, the court in Smith v. California (1975) 50 Cal.App.3d 529 (“Smith”), rejected a |

claim for damages allegedly caused by the State Highway Commission’s plan to construct a freeway
over the piainﬁffs’ prof}érty‘ (Jd. at 531, 536.) In that case, the plaintiffs alleged that the Commission’s
plan showed tilaf; a substantial part of thc plaintiffs’ ptbpertylwould be needed for the constmctiox_l of the
ﬁaeway. (Jd. at 531) Tn addition, the State Highway Commission had planned the acquisition of the

necessary rights-of-way and the construction of the freeway. in four increments, requiri;xg several years

for each. (Id. at 534) The final acquisition scﬁedule was dependent upon the availability of ﬁmding"and'

traffic priorities. (Jd.)

The Smith court hg:id that Suéh'allég'ationé fell “many leagues short” of those necessary fo state a |

claim for inverse condemnation damages.

[Ijnvocation of the doctrine of inverse condemnation or the assessment of
damages against the state upon the public announcement of the state’s

plan [to-develop a freeway] would result in acquisition of large amounts of
property that may never be used and would inordinately increase the cost .~~~

of any such project. The real result would be a severe hampering of the S

state’s ability to undertake necessary and worthwhile improvements in our o
highway system. . ' S e

(Id.” at 536 [emphasis édde'd}.'): The court further re'cdg'ni_ze'c.l' fhat,.fof'maj{)r public works projects,

“[d]eliberate pace in acquisition and construction is demanded by the applicable laws” and that the '_ ‘

timing of acil_izisitidn. of property will often result from “pruderit scheduling . . ., which takes into - '

account an annual appr@priatioﬁ bro‘c'ec:luré,' 'communiéation with the public by way of open heéfing’s and -

bﬁ{going s_tudieé of énvironment'al'imﬁacf.” (/d. at 536-37 .') :

~ . 10 .
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. These same considerations require dismissal of the case at hand. Here, Brown has not alleged
that the TJPA has begun condemnation proceedings by adopﬁﬁg a resolution of necessity, as required by
Code of Civil Procedure section 1245.220. (Code Civ. Proc. § 1245.220 [“A public entity may not -

commence an eminent domain proceeding until its governing body has adopted a resolution of

necessity.”].) Nor has Brown alleged any other official action taken by the TJPA Board of Directors
specifically indicating its intention to condemn ber Property.

‘Rather, Brown has alleged that she is entitled to damages because her property, along with many

other properties, is included in plans for the development of the Transit Center. However, as Selby and

| Smith show, such p]anmng effor’rs are not sufficient to support a cla;m for Klopping damages (bee also

Johnson v Calzforma (1979) 50 Cal App 3d 195, 199 [“Klopping was not intended to inhibit long-range
planming of public projects or to require that property for proposed pubhc 1mpr0vements be purchased
before it may be needed,”].) Like any public agency carrymg out a major public works pro;ect, the

TIPA must conduct 1ts planning in a public forum, reﬁne designs in greater and greater detall and

proceed at-a deliberate pace, schedulmg acquisition in response to the evolving demands, timelines, and |

| availability of funding for the project.

If thxs Court were to find that such planning activities exposed the TIPA to hablhty, neither the

’I‘ran51t Center nor any other major public works project could proceed becanse the public agency

{| building the project would be requzred elther to (1) acquire ali property that may be necessary for the

project 1mmed1ately following the announcement of a plan for the project—whether the property was
ultimately required for the project, the agency was ready to acqun*e the property, or the agency had
secured the funding to acquire the property, or (2) pay damages to each property owner whose property .
may be affected. The California Supreme Court has ﬁrmly held that neither alternative is acceptable,
Under Brown’s logic, the State of California would also be liable for precondemnanon damages
merely by authorizing the Transbay Proj ect, even though the State itself has no intention of ever
acquiring Brown’s property. The State Legislature has speciﬁcaiky authorized construction of .th'e
Transit Center. (Pub. Ree. Code § 5027.1 [authorizing demolition of the existing Transbay Terminal
aﬁd construction of the Tfansit-Center].) Such a result weuid run contrary to the narrovlv scope of
liability prescribed in Klopping. | |
i1
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In refusing to allow Klopping damages absent any official announcement of an intent to .
condemn, courts have relied on the logic that, without such an announcement,. there is no assurance that
the property will actually be condemned. (Selby, 10 Cal.3d at 119 [holding demurrers properly
sustained where there was no “firm declaration of an intention to condemn”].) Planning for large,
éomplex pubiic'inﬁfastructure projects can involve unforeseen changes in design and delé.ys in ‘
acquisition schedﬁles.- (Johnson, 90 Cal.App.3d at 198-99.) In any public infrastructure project, “fulutil

design has been cdmplét’ed, environmental consideratidns have been accounted for, and actual

condemnation resolutions ate issued, it cannot be said with any certainty what property will be required

fora prbject ” (Id. at 199 [erhphasis added].)

" The Transit Center PmJect isno dlfferent As Brown alleges, plans for the timing and
construction of the Project continue to evolve under the changing physical, pollucal and financial -
condltmns in whlch the Project is proceedmg {Compl. § 22.) Accordmg to the Complaint, TIPA’s
counsel informed her of the possﬁ)lhty that the TIPA may not even need to acquire her property. (Jd. §
15.) Thus, any claim fo: precondemnation damages is clear!y without merit where, as here, there is no
guarantee that the Property will acmaliy be condemned.

2. Brown’s Communications with TIPA Staff Do Not Constitute an “Official
Action” Stating an Intent to Condemn the Property. ‘
Iirown’s ailégaﬁons that a staff member told her that thé TIPA would acquire her property

(Compl q 10) smulaxly fail to rise to the Ievel of an official announcement of intent to condemn. Nearly -

identical ailegaﬁons were found insufficient to support a claim for damages in Terminals. (221
Cal.App. 3d at 246. ) There, the C1ty and County of San Francisco and the San Franclsco
Redevelopment Agency approved and adopted a redcvelopment plan that desxgnated the plamtxffs

'propexty as a waterfront park. (/d. at 239.) When the City had not yet acqmred the property mote than

seven years aﬁer adoptmg the plan, plamtlffs sued (ld. at 241 } Their complaint alleged that “C:ty and
Agency officials have on ‘numerous occasions . assnred‘ appellants that the Property would eventually
be acquired i)y negotiation of through the power of emifient domain at some future date....” (d. at -

240 41.) The court re_}ected plamttff’ s Klopping claim for precondemnation damages, stating that-

1 “informal representatlons to the effect that [the City} mtended to acquire the Property by purchase or

12

MPA IN SUPPORT OF TIPA’S DEMURRER
CASE NO. CGC-09-490878 . ‘

1824

N



Ry

OO =1 S L B W N

M.NMM‘NN‘MNM.-‘;-A-HH..-HMMMH'
o = Ohn R W N e O Y e Sy R W N @

cond{:mnauon” did not amount to-an official announcement of an intent to condemn giving rise, to
precondemnation damages. (Id. at 246 see also Toso, 101 Cal.App.3d at 941, 957 [city’s actions
placing a measure on the ballot to acqulre plamtsz’s property and subsequent negotiations by the city
attorney for the purchase of the property did not constitute an official azmouncement of an intentto .
acqmre the property by emment domam] )

Similarly, the alleged statements by the TYPA’s “acquisition consultant” as to the TIPA’s plans -
for acquiring the Property are insufficient to support a-claim for Klopping damages. 'An agency
employée or official is “not a person empowered to bind [the agency] on its intent to acquire the
propesty .. ..” .'(Cafmbria Spring Co. v. City bf Pico Rivera (1985) 171 Cal.App.3d 1080, 1096.) Only
an agenéy’s “governing body” has that authqrity. {Code Civ. Pl"OC. § 1245.220.) Here, the goveming.l

| body of the TIPA is its Board of Directors. Brown’s Complaint does not and cannot allege that the

TIPA Board has made any official announcement of its intent to condemn her Property.
3. The Recordatlon of the Redevelopment Plan Is Not an Offi cial
Announcement of An Intent to Condemn Brown’s Property.
Brown’s allegation that the Redeveiopment Agency has recorded the Transbay Redevelopmeut

Plan and the associated Declaration of Restrictions against her property (Compl. § 19} does nothing to

W further her claim. In Cambria Spring, the court held that recording a redevelopment plan with a legal

description that included the plaintiff’s property is not an official announcement of intent to condemn
required to maintain a Klopping damages claim. (171 Cal.App.3d. at 1096, 1098.) The court noted that
state.lalw reéuires a redevelopment agency to record an adopted redevelopment plan, and a ‘deslcriptli(jn )
of the properties included in the plan. (Id at i094 [citing Health & Safety Code § 33373].) Siinilarly,
the recording of the Redevelopment Plan and Declarétién of Restrictions in the case af hand does not
constitute an official announcement of an intent to condemn the Property.

In sum, Brown has not alleged any facts showing that the TJPA has issued an official

announcement of an intent to condemn her property. Without such an announcement, her Klopping

claim must fail.

' 13
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C. Brown’s Allegations Fall Outside the “Narrow Scope” 61‘ Cases in which Klopping
Damages Have Been Awarded.

Even if Brown could allege that the TIPA had made a formal announcement of an intent to

condemn the property, she has not alleged any “unreasonable” precondemnation éonduc}' on the part of

TIPA. The courts have only recognized such unreasonable conduct in two situations: (1‘).when a public

entity 'c‘ielaYed commencing an eminent domain action after the governing body adopted a fesolution of
necessity stating its intent to acquire property by eminent doméi_n (City and County of San Francisco v.
Golden Gate Heights Investments (1993) 14 Cal.App.4th 1203, 1207, 1213), or (2) when a public entity
danzoned a property or took othel.'lregulatory action to depress a property’sfvéiue prior to condemning |
it. (Helix Land Co. v. City of San Diego (1978) 82 Cal.App.3d 932, 941, 946; see .also Toso, 101
Cal.App.3d at 952.) Thus the écope of the rgmedy provided in Klopping fs extremely narrow. (Mesday,
154 Cal.App.4th at 1136 [recognizing “narrow scope” of Klopping doqmine].)

The TIPA 'has. not adopted a resolution of necessity ﬁating its intent to acquire the Property by
eminent domain, and thus, logicélly, cannot have “delayed” commencement of an eminent domain |
action afler doing so. Quite to the contrary, aé the- Complﬁnt acknowledges, the TIPA is currently
processing BroWn’s'fequest for early acquisition due to ﬁnéncial hardship (Cdmpl §23.) Far ﬁom
delaymg the acquisition of Brown’s propeﬂy, the TJPA is cons:denng making an offer to purchase the
Property before it actual}y needs it. . _

Nor does the Complamt allege that the TIPA mterfered in any way w1th Brown s use of her |
property by downzonmg the property or taking other regulatory actu)n to ciepress the property 8 Valuef'. :
Indeed, Brown cannot make any such atlegations because the TIPA has no regulatory authonty (See
RIN Ex. A at 14 & 39 [use of Property regulated by City of San Francisco General Plan and Planmng
Code].) Moreover, the Complaint indicates that Brown has been able to use the Property without
interference from the TIPA: Brown hved at the property in 2005-2006, and has leased the property to
various tenants before and after (Comnpl. 99 12, 13, 21.)

Thus, Brown has failed to allege any unreasonable conduct by the TIPA enﬂtlmg her to Kloppmg

‘damiages.

14
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DATED: September 11, 2009

CONCLUSION

The TJPA‘respectﬁllly requests that the Court grant the demurrer without leave to amend.

SHUTE, MIHALY & WEINBERGER LLP

- By:- L:J’\ %/\

WINTER KING  —

Attorr,ieys for Defendant . :
TRANSBAY JOINT POWERS AUTHORITY

WSmwivoll_data\TIPA\RCOWRS Natoma\Browa V. TIPADraf Demurer MPA (9-10-09).doc -
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JONATHAN S. O’DONNELL (State Bar No. 100051)
DWIGHT C. DONOVAN (State Bar No. 114785) '

MBV LAW LLP
855 Front Street
San Francisco, California 94111 !
Telephone: (415) 781-4400
Facsimile: (415)989-5143
Attom_eys_ for Plaintiff
TERRI BROWN
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO — UNLIMITED JURISDICTION
TERRI BROWN, CaseNo. CGC-09-450878
‘ ' Plaintiff, | -
: ~ PLAINTIFF'S MEMORANDUM OF
V. ' : POINTS AND AUTHORITIES IN
' - OPPOSITION TO DEMURRER OF
TRANSBAY JOINT POWERS DEFENDANT TRANSBAY JOINT -
AUTHORITY; REDEVELOPMENT POWERS AUTHORITY
AGENCY OF THE CITY AND COUNTY o
OF SAN FRANCISCO; and DOES 1 e - o
through 30, inclusive, , Date: October 13, 2009
- . Time: 9:30 am
Defendants. . Dept: 302
L.
INTRODUCTION
Defendant, Transbay Joint Powers Authority (“T.JPA”) advances the novel pésition that
Kfopping damages are not available to a plaintiff in inverse condemnation unless and until an

agency has filed a forrnal notice of intent to condemn The law does not so hold. As discussed

below, where as here the coudemnor has entered the acquisition phase of the proceedings, and

where the condemnor acts unreasonably in connectxon with and in ﬁzrtherance of thls activity, a
party is enhtied 10 damages in inverse condemnation under Kloppmg |

TERRI BROWN has pleaded facts constltutmg a cause of action. Accepting all of’
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plaintiff's pleaded facts as true - - which the court is required to do for the purposes of demurrer

- - plaintiff has established a claim for inverse condemnation. As such, the demurrer must be
overruled.
IL
FACTS

Plaintiff’s complaint alleges the following facts, all of which are accepted as true for
purposes of dg;h’uﬁer. Plainfiff originally listed her property for sale in 2005, but the buyer
backed-out after learning of plénned condemnation proceedings. Corgplaint, 18, 9. Defendant
TIPA, by and through its acquisition consultant Harry Quinn, told plaintiff her property would be
acquired by the end of 2003, 1d,, §10. Thereafter, defendant engaged in a series of delays, |
including stating that the demo!itioh/acquisition of plaintiff” s property had been moved into a
different phase (Complamt, 115), to avoid paying plamtlff for her property. The property is
actually part of phase one work (Complaint, 125). Through discovery, plaintiff will explore the
basis for TIPA’s statements to the plaintiff to the contrary. Plaintiff engaged in a series of acts
designed to mitigate her damages, but she has been harmed by the TIPA’s unreasonable pre-
condemnation delay tactics. Complaint, §11-18,21. '

Contrary to TIPA’s assertion on demurrer, TIPA’s mtent to demolish and acqmre .
plaintiff’s property for the Transbay Terminal Proj ect is not at the generic, hypothetical |
“planﬁng stage” but, rather, is an absolute certainty. In addition b the actions of TJPA’s agent,

Harry Qumn xdentxﬁed above, TIPA has notified owners of property in plaintiff’s building of its

'mtent to conderan the entire bmldmg Complaint, §25. TIPA has also acquxred property

direcﬂy adjacent to plaintiff’s pfoperty, and is proceeding with consh'uctaon plans that will shut _

down plaintiff’s street demolish a security wall to her garage, and perform around~ﬂ1e—clock
heavy‘ constructmn on all sides of plaintiff’s property. Complaint, 16. Agamst this factual
backdrop, TIPA’s arguments have no merit. Plaintiff has pleaded facts sufficient to state a cause
of action and the demurrer must be overruled. | |

///
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) ~ DISCUSSION

A.  General Principles Goyerning Demurrers.
A demurrer tests the adequacy of a pleading to see whether the pleader has stated a valid

canse of action. A demurrer admits as true all material facts that are properly pleaded. Serrano .

v, Priest (1971} 5 Cal.f.’,‘":i 584, 591. A complaint must be construed liberally, with a view to
substantial justice between the parties. CCP §452; Stevens v. Superior Court (1999) 75 Cal.App.
4" 594, 601. Where a complaint alleges facts fo entitling the pleader to any Telief, a demurrer

will be overruled. Gressley v. Williams (.1 961) 193 Cal.App. 2™ 636, 639,

B.  Plaintiff Has Stated A Cause Of Action For Inverse Condemnation.

TIPA asserts that plaintiff has failed to state a cause of action for inverse condemnation
under Klopping v. City of Whittier (1972) 8 Cal.B‘d 39, The bulk of 'TJPA’S demurrer a’rgues_tﬁat
plaintiff’s claim fails to sté.te a ca{use of action for Klopping damages I;ecause “the TIPA has nﬁt
actually condenin_ed the property,” (Demurrer 7:24-8:14), and becanse “the TIPA has not
announced its intent to condemn the property.” (Demurzer, 8: 16-13:26.)' In advancing .those‘
arguments, TIPA drastically misreads Klopping and the cases following it. |

M official statement of intent to condemn is not required before a party may f)ring an
inverse condemnation claim. Even prior to Klopping, it bad been established that particularly
oppressive acts involving a physical invasion or a direct legal restraint on the use of propeﬁy
could amount to a “de facto taking” even without formal condemnation. Klopping v. City of
Whittier, supta, 8 Cal.3" 39. Klopping went on to hold that “when the- condemnor acts
.unreasonabiy in issuing precondemnation statements, either by excessively dé:laying eminent
domain action or by other oppressive conduct, our constitutional concern over property rights

requires that the owner be compensated. This requirement applies even though the activities

! TYPA makes the ancillary argument that plaintiff bas not stated a cause of action for a de facto taking.
Without conceding this point, BROWN submits that she only needs to plead entitlement to damages in inverse
condemnation on a single. Jegal theory for purposes of demiirrer. TIPA’s final point, that Klopping damages are only
awarded within a “narrow scope,” is improperly raised on demurrer. The issue of what constitutes unreasonable pres;
condemnation conduct is ultimately a question of fact to be determined at trial. i
PLAINTIFF'S MEMORA.NDUM OF POINTS AND AUTHORITIES IN OPFOSITION TO PEMURRER OF N

- DEFENDANT TRANSBAY JOINT POWERS AUTHORITY - Casg No. CGC09-490878
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which give rise to such damages may be significantly less then those which would cpnstitufe_a de
facto taking of fhe property . .. FId, '[1;5 1~52.

- In order for a right to pre~condemnation damages to accrue, condemnation proceedings do
not need to be fonn“aily‘ commenced, nor does there need to be a formal announcement of an
intention to condemn. Itis enougﬁ that there be “some other official act or expression of intent to
acquire the propérty in question.” Terminals Equipment Co., Inc. v. City and County of San
Francisco (1990) 221 Cal.App. 3% 234, 245, citing Klopping atid a host of othe cases. “The
pi\.f(;.\tal issue in every case is whether the public agency’s activities have gone beyond the
planning stage to reach the ‘acquiring stage.’” Id,, citing other cases. Among the numerous
cases that are at odds Awith“the staté:'meﬁts articulated by TIPA are People ex rel. Dept. of Pub.

Works v. Peninsula Enterprises, Inc. (1979) 91 Cal.App. c 332, 356; Tilem v. City Los Angeles

(1983) 142 Cal. App. 3™ 694, 711, Toso v. City of Santa Barbara (1990) 101 Cal.App. 34934,

951 - 952; and Jones v. People ex rel. Dept. of Transportation (1978) 22 Cal. 3 144, 154.
Against the clear statement in Terminals Equipment Co. , cited above, if is unfathorhable

that TIPA can assert that plaintiff has failed to state a cause of action. The complaint spéciﬁéall’y

alleges that Harry Quinn, acquisition consultant for TIPA, repeatedly advised plaintiff that the

Subject Property would be condemned and acquired by the end of 2005. Complaint, J10.
BROWN also alleges that TIPA “proce_ededAwith acquisition of ﬁroperﬁes directly adjacent to
hers and is proceédjng with construction pléns that threaten to, and will, directly impact her

property.” Complaint, 716. This includes shutting down Natoma Street, téarihg Hown a security

‘wall of plmntlﬂ" s garage, and other such activities. Id Plaintiff has also alleged that other |

owners of property within her very building have been notaﬁed m writing, of TJ PA’s mtent to’ ,‘

: cond‘emn the entire building, though BROWN was ormtted from the notlﬁcatxon- proccss.

Complamt 925. These factual allegatlons, alI of which are deemed true for purposes of

demurrer, clearly establish that the agency has moved beyond the “general plarmmg” stage to the

'acqmsmon stage. The argument that TIPA must actuaily condemn the property, orissuea -

resolutzon of i mtent to condemn the property, is Iegaﬂy ﬂawed The argument that the project is

PLAWTIEF 'S MEMORANDUM OF POINTS AND AU'PHORITIES IN OPPOSITION 'I‘O DEMURRER OF
DEFENDANT TRANSBAY JOINT POWERS AUTHORITY — CasE No. CGC-09-490878 ‘
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in the f‘planrﬁng” stage rather than the “acquisition” stage with respect to 85 Natoma is factually |
fléWed. .

The disingenuoué nature of the of TIPA’s position is underscored by documents in the
pubhc record, of which ‘this Court may take judicial notice. See, Plaintiff’s Request for Judicial
Notme filed concurrently herewith. The TIPA public agenda for its March 12, 2009 meeting

specifically identifies an agenda item confirming a conference with Real Property Negoﬁators

_concerning plaintiff’s property. See, March 12, 2009 Closed Session Agenda Item 4.2, Plaintiff’s
Request for Judicial Notice, Ex. 1. Plaintiff BROWN and counsel who filed the subject demurrer

are both identiﬁed by name in the agenda itern. It is hard to fathom how the TIPA can demurtoa.
complaint on the basis that the TJPA is in nothing more than the “planning” st#ge where, as here,
the public record clearly shows that TIPA is in the direct acq_uisitidn phase with respect to the
Subject Property. The argument that BROWN has not stated a cause of action for inverse
condemnation under Klopping and its succeésor cases is without merit. The demurrer must be
overruled. |
Iv.
CONCLUSION

For the reasons stéted herein, BROWN has more than adeéuately pleaded a‘ cause of
action for inverse cendémnation under Klopping. "fhe position advanced by defendént is without
legal or factual support. As stated above, BROWN respectfully requests an order of this Couﬁ
overruling the demurrer and ordering defendant TIPA to answer BROWN’s Complaint forthwith.

DATED: September 28,2009 MBW ’

DWIGHT C. DONOVAN
" Attorneys for Plaintiff TERRI BROWN

5
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WINTER KING (State Bar No. 237958)
SHUTE, MIHALY & WEINBERGER LLP
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San Francisco, CA 94102

Telephone: 415% 552-7272

Facsimile:  (415) 552-5816-

Attorneys for Defendant
TRANSBAY J O].'NT POWERS AUTHORITY

TERRI BROWN,
Plaintiff,
Y.
TRANSBAY JOINT POWERS
AUTHORITY; REDEVELOPMENT
AGENCY OF THE CITY AND COUNTY
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Defendants.

OF SAN FRANCISCO; and DOES 1 through

NO FEE DUE :
GOV'T CODE § 6103

ANDREW W. SCHWARTZ (State Bar No. 87699)
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0CTO § 2009
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By - Deputy Clark
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

Case No. CGC-09-490878

DEFENDANT TRANSBAY JOINT
POWERS AUTHORITY'S REPLY BRIEF
IN SUPPORT OF DEMURRER TO

PLAINTIFF TERRI BROWN'S

COMPLAINT FOR INVERSE
CONDEMNATION ‘

Qctober 13, 2009
Time: 9:30 a.m.
Dept.: 302

Action Filed:
Trial Date: .

Date:

~July 28, 2009
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INTRODUCTION

Defendant Transbay Joint Powers Authority (“TJPA”) is in the process of planning and
developing the new Transbay Transit Center in San Francisco—a project that will serve more
than 100,000 fravelers per day by connecting numerous modeslolf public transit under one roof,
employ approximately 45,000 workers, and create the largest transit-friendly neighborhood in |
California. The TIPA has gpent years planning, conducting environmental rewew, and
arrangmg financing to accomplish thxs ambitious goal. To develop the Transit Center the TJ'PA
plans to acquire Plaintiff Terri Brown’s (“Brown”) property. Hewever, given the construction,
planning, and financing schedule, the TJPA does not need her prl)perty‘_at this time.,
Nevertheless, when Brown submitted a request for early acquisition, thé TIPA coﬁsidered this
request and ultimately offered to purchase her property. _

Brown now attempts to use the very fact that the TIPA considered her request for early
acqulsmon as evidence that the TIPA has moved from the “piammg” phase of the Transit
Center project to the “acquisition” phase. As a result, she argues, she can state a claim for
precondemnation damages under Kloppmg v. City of Whittier. However, nelther Kloppmg nor
any subsequent case supports this pesmon Rather, Klopping authorized a condemnee fo recover
damages for unreasonable actions taken prior to condemnarzon by a public agency. Because the
TJPA has not condemned Brown’s propertymclther directly by an action in eminent domam or
indirectly by regulatory actxon———lt cannot be liable for precondemnatlon damages

-Brown also fails to allege that the TJPA made any official announcement of its intent to
staff person told her that her property weuld be acquired in 2005, that the owners of other units
1of the Transit Center Pr()ject and that the TIPA is contmumg with its plans to develop the

Progect None of these allegations rises to the level of an official announcement of intent to

condemn, a.nd courts have repeatedly sustained demmers to claims for Kloppmg damages when

|| presented with very similar allegations.

/71

condemn her property—a required element of any Klopping claim. Instead, she alleges thata |

in her bmldmg have been notified that the TIPA will acquxre the entire building as part of Phase -

i
DEF, TIPA's R_BPLY BR.IEF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION
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Finally, Brown has failed to allege ény unreasonabie»conduét on the part of the TIPA.
Because the TIPA has not yet issued any official announcement of its intent to condemn
Brown’s property, Brown cannot establish that fhe TIPA has ;inrea‘sdnably deigyed bringing an
eminent dﬁrﬁain action after ahn'ouncing its intent to condemn. Moreover, the written notice |
Brown alleges was iarovided to other owners in her building was, according to Browr’s
complaint, provided less than two weeks before Brown filed suit—hardly an unreasonable delay.
" Because Brown cannot staté a claim for préconderxmation damages, her c-ornplaint-_shcmld
be dismissed. | |

ARGUMENT

I IN THE ABSENCE OF CONDEMNATION—EITHER DIRECT OR INVERSE—
' BROWN CANNOT STATE A CLAIM FOR PRECONDEMNATION DAMAGES.

In her opposition to the TJPA’S_ demurrer, Brown concedes that her property has not béen :
condemned by the TJPA——either through an eminent (liomain. action initiated by the TJPA or by
a “de facto” 61' regulatory taking. (Plaintiff’s Memorandum of Poin{s and Authorities in
Opposition to Demurre% of Defendant Transbay Joint Powers A'uthority (“Brdwn Opp.”) at3 &
fn. 1.). This concession alone requires dismissal of-her Complaint for Inverse Coﬁdemnatibn.
“By déﬁnition, damages for improper precondemndtion éonduct require that the property be :
condemned.” (Smiih v. San F%ai;zcisco (1990) 225' Cal.Appin 38, 47 [emphésis added].)

The facts and analysis of Kloppihg support this conclusion. In that case, the issue was
whether the plaintiffs were entitled to recover damages caused by the City of Whittier’s |
announcements of its intent to condemn the property where the damages were incurred “during
the period between tﬁe public statements [indicating an intent to condemn] and the taking of the
propert)_z.” (Klopping v. City of Whittier (1972) 8 Cal.3d 39, 46 [emphasis added].) Both
properties at iésue in Klo;;ping were acquired by the City—Klopping’s by emi.nent domain, a;nd
plaintiff Sarff’s by negotiated purchase. (/d. at 45, fn, 2.} The holding éf that case focuses
specifically on the remedy that must be afforded a ;‘andemnee: |

| [W]e hold that a condemnee must be provided with an opportunity to
demonstrate that (1) the public authority acted improperly either by

urreasonably delaying eminent domain action following an
announcement of intent to condemn or by other unreasonable

. : 2 ‘
DEF. TIPA's REPLY BRIEF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION
CASE NO. CGC-05-450878 : )
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conduct prior to condemnation; and (2) as a result of such action the
property in question suffered a dmnnutlon in market vaiue ‘

(Id. at 52.)

Thus, contrary to Brown’s suggestlon Klopping does not create a new cause of action for
any and all property owners, but rather allows a condemnee to recover damages for a decrease in

market value caused by the government’s unreasonable precondemnatlon act1v1t1es The

Supreme Court subsequently made this point clear “IMn Kloppingl.] . . [w]e held oniy that the |

plaintiff should be abie to include in his eminent domain damages the decline in value
attrlbutable to thle] unreasonable precondemnation action by the city.” (HFH, Lid. v. Superzor
Court of Los Angeles County (19‘7 5) 15 Cal. 3d 508, 516 fn. 14 [empha51s added], see also |
Redevelopment Agency of San Dzego v, Mesdaq (2007) 154 Cal. App Ath 1111, 1 135 [Kloppmg
does not create prlvate right of action “enablmg property ownets to eollect damages whenevet
fan agency] acts ‘uhreasooabiy”’]' Kongx; City of Hawaiian Gardens Redevelopnient Agéncy
(2002) 108 Cal App 4th 1(}28 1045 [a claim for precondemnatton damages “is sxmpiy a form of
damages that may be recovered in an action for inverse condemnation”).). '
Thus, if and when the TJPA condemns Brown s property, she will be entitled to the
property 8 fazr rnarket value and any damages incurred as a result of unreasonable
precondemnatton act1v1ty by the TIPA Before then Brown cannot state a claim for damages |

under Kloppmg

The two cases cﬂed by Brown in whlch courts upheld the award of Kloppmg damages are

not to the contrary (Brown Opp at4.) In People ex re. Department of Publtc Works v.
Pemnsula Em‘erprzses, Ine., ‘the court upheld precondemnatlon damages awarded as part of an
emment domam action. (People exre. Department of Publzc Works v Pemnsula Enterprzses, _

Inc (1979) 91 Cal. App 3d 332, 339 YIn T zlem A Czty of Los Angeles, the czty had breught an -

! Moreover as the Court notes in Kloppmg (8 Cal 3d at 49—50) state law also requxres that the :
valuation of property acquired by the government must disregard any decrease in value caused
by existence of the pro;ect (Code CIV Proc. § 1263. 330(a) )

DEF T.FPA'S REPLY BREEF ISO DEMURRER TO COMPLAINT FOR IN"VERSE CONDEMNATEON ;
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eminent domain action to condemn the property at igsue, but abandoned that action before trial.
(Tilem v. City of Los Angeles (1983) 142 Cal.App.3d 694, 69_9.) Moreover, the court found the
city’s actions in that casé had rendered the property “virtually useless™—meeting the standard
for a regulatory taking. (/d. at704.) | | o

Brown also cites Toso v. City of Santa Barbara (1980) 101 Cal. App 3d 934 and Jones v.
People ex rel. Department of Tran;portatzon (1978) 22 Cal.3d 144. However, the Toso court
denied Klopping damages because, “there was no resolution of condémnation, there was no
announcement of intent to condemh, nor was there any official act by_ the city towz‘zrds acquiring
the property.” (Toso, 101 Cal. App.3d at 957.) In Jones, the court did not reach the issue of
whether plaintiffs were entitled to Klopping damages because the agency’s action “substannally
impaired” the plaintiffs® access to their property and thus entitled them to cempensatton fora
“de facto” taking. (Jones, 22 Cal.3d at 151.) _ _

Thus, none of these cases suggests that precondemnation damages are appropi'iate where
the agency has never aétually condemned the propefty at issue. |

I. BROWN HAS NOT ALLEGED ANY OFFICIAL ACT BY THE TIPA .
NOTIFYING HER OF ITS INTENT TO CONDEMN THE PROPERTY.

Even if condemnation were not a pi‘e;eqmsﬂe to Klopping damages, Brown’s complaint
still fails to state a claim because she has not and cannot allege that the TJPA has issued an . |
official announcement of its intent to condemn her property. (Terminals Eéugoment Co. v. City
and County of San Francisco (1990) 221 Cal App.3d 234, 245; Toso, 101 Cal.App. 3d at 957,
Gummne v, City and County of San Francisco (1987) 197 Ca1 App.3d 862, 866.) Brown has
not alleged that the TIPA has adopted a “resolution pf necessity” —the only way a public agency
may initiate condemnation proceedings (Code Civ. Proc. § 1245 .220)—and appears to concede
that she cannot make such an allegation. (Brown Opp. at 3 )

Nor can any of the other facts alleged by Brown be construed as an “official act or
expression of intent to acquire” Brown’s property. Statements made; by Harry Quinn
{(Complaint for Inverse Condemnation (“Compl.”) at | 12), a member of TIPA’s Staff, cannot

constitute not an official expression of the TIPA’s intent to acquire the property because Mr.

4
DEF. TJPA's REPLY BRIEF I1SO DEMURRER TO COMPLAINT FOR’ INVERSE CONDEMNATION
CASE NO. CGC-09-490878 -
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Quinn has no authority to bind the TIPA. (Cambria Spring Co. v. City of Pico Rivera (1985)
I 171 Céi.App.éd 1080, 1096 [cqﬁversation betwéen property owner’s agent and agency staff
person who was not empowered to bind the agency, was not éfﬁcial announcement of intent to
acquirel.) Brown also alleges that other property. owners in her building “have been notified, in
writing, that TIPA now mtends to condemn the entire building as part of Phase 1” of the PI‘Oj ect.
(Compl 925.) Notably, this allegation does not state who wrote the notice, much less that the

notice was issued by the TIPA’s Board of Directors. And in fact, no such notice has been

current plans for developing the Transbay Transit Center call for the eventual acquisition of 85
Natoma. Courts have repeatedly held that this type of planning activity does not tngger ‘
KIOppmg damages. (See Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal 3d 110,
117-18; Guinnane, 197 Cal.App.3d at 867; Contra Costa Water District v. Vaquero Farms Inc.
(1997) 58 Cal.App 4th 883, 896, 903; Terminals, 221 Cal .App.3d at 246; see also City of

ofa govemmental body to plan for the acquisition of property is unquestioned.”].)

Brown’s. allegatlon that the TIPA “proceeded with acquisition of properties dlrectly
ad}accnt. to hers, and is proceeding with construction plans that threaten to, and will, directly
impact her property” also-falls short of demoﬁstrating an ofﬁcial. announcement of intént to
coﬁdemn. (Brown Opp. ét 4; Compl. § 16.) Nearly identical allegations wére found to be
insufficient to étate a claim for démagesin Johnson v. Caliﬁvrnia- {1979 90 Cai.Abp.3d 195, In
that case, the State of California planned to cdnstruct a freeﬁay near the plaintiffs’ property
(Id. at 196-97.) The State and partlmpatmg mummpahtles constructed a portion of the freeway
and proceeded to acquire several parcels near plamtxffs property for the project. (Id at 197 )
Due to funding cutbacks, construcuon plans were delayed. (Id) Under the revxsed schedule, :
plaintiff’s property was not required until the third and final phase of &eeway constructton
which would not take place for another ten to twenty years. (Id.) The court in that case
sustained a demurrer to the plaintiffs’ complaint for inverse condemnation and Klopping

damages, reasoning:

issued by the TJPA Board. The allegation also fails to show anything more than that the TIPA’s

Walnut Creek v. Leadership Housing Systems, Inc. (1977) 73 Cal.App.3d 611, 622 [“The rlght |

DEF. TiPA's REPLY BRIEF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION .
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The actions described in the pleadings are part of the legitimate

glanning process for a public improvement . . .. Until esign has
een completed, environmental considerations have been accounted

for, and actual condemnation resolutions are issued, it cannot be said

[}

- with any certainty what property will be required for a project. . . .
[1] Any incidental impairment of plaintiffs’ property rights as a
result of the inevitable public knowledge of the state’s proposed

hilghway project is ot such as to entitle them to compensation under

Klopping . . .. _ | _

(Id. at 198-99.) Similarly, the actions described in Brown’s complaint aresifnpiy part of the
Ie_gitimate planning procesé fora pﬁblic fgn}provement. As such, ‘she‘c_annolt state a claim for
damages under Klopping.

Brown also cites the closed session agenda item from fﬁhe TIPA’s March 12, 2009
meeting as evidence that the TIPA has moved from the ‘;planning” stage to the “acquisition”
stage of the Project. Hoﬁever, the cited agenda item shows only that the TIPA was donsidering
negotiﬁting the puréhase of Brown’s property—hardly a surprise given that Bréwn_ asked the
TIPA to acquire h_er property ahead of schedﬁle due to ﬁnéncial hardship. (Compl. 23) It
si-xﬁp_ly cannot be the case that a public agency becgmes liable for damages simply by
considering thé request made by a property owner to purchase that property ahead of schedule.
Rather, numerous courts have deniéd Klopping damages déspite allegations that a public agency
attempted to negotiate the purchase of the property. (See, e. g, Term;’n‘é:zls, 221 Cal,App:3d at
240; Toso, 101 Cal.App.3d at 941 [no Kiopping damages whete city appraised prdperty and
placed a successful proposition on ballot asking voters if the city should purcﬁasc pmpércy].)
There is no authority to'support Brc_)vm’s argument that a public agency’s mere appraisai of
property and negotiations fbra VOluntary'purchase, without an official announcement of an
intent to condemn or other interference with the use of the property, constitutes the tyjae of
unreasonabie conduct that could give rise to precondemnation liability..

Finally, Brown cites Terminals for the proposition that a public agency may becoine
liable for précondemnation damages when “the public agency’s activities have gone beyond the
planning stage to reach the ‘acquiring stage.”” (Brown Opp. at4; Terminals,f 221 Cal.App.3d at
246.) The implication that Terminals established a blurry balancing test to determine liability |

for precondemnation damages is inaccurate. In fact, Terminals holds “where there has been ‘no

: _ 7 6
‘DEF. TIPA's REPLY BRIEF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION

CASE NO. CGC-09-490878 )
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official action amounting to an announcement of intent to condemn, there '[qan] be no liability

based upon unreasonable delay following such an announcoment.’” (Terminals, 221 Cal.App.3d

at 245 [citing Cambria Spring Co., 171 Cal.Apo.S_d at 1098].) Again, none of the facts alleged .
or oiiod by Browo—iocluding that the TIPA discussed the 'j)os'sible purchase of Brown’s -

property by negotiated sale in closed gession—is an announcement of an intent to condemn.

S

- Moreover, the Terminals court actuaily sustained a demurrer: toa complaint for RUTRRY U

precondemnation damages suffering from many of the same failings as ; Brown’s complamt it

failed to allege that any condemnation had taken place or that the public agency had performed

any ofﬁmal act or made any official expressions of intent to condemn the property. {Id. at 246 )

Although the complamt alleged that “City and Agency officials have on numerous occasions ..
assured’ oppollants that the Property would eventually be acqun:ed by negotlatlon or through the.
power of eminent domain at some future date . . .” (id. at 240-41), the court held that such
allégatioos did not show any official act by the agency toward acquiring the property. (ld. at -
246.) Under the reasoning of Termznals, Brown'’s complamt should be dismissed.

Il BROWN HAS NOT ALLEGED ANY UNREASONABLE CONDUCT BY THE:
TIPA ENTITLING HER TO DAMAGES.

. Brown’s claim appears io be that the TJPA has uoreasonabiy delayed the acqmsltxon of

her property after i :ssumg an offimai notxco of TJPA’ 1ntent to condenm Courts have

'recogmzed tho avallablllty of Kloppzng damages when a pubitc entzty unreasonabiy delays _ |

commencmg an eminent domam action after the govemmg body adopted a resolution of _
necessaty (“RON”) statmg its mtent to acqmro propeﬂy by omment domain. (Cziy and County of
San Francisco v. Golden Gate Hezghts Investments (1993) 14 CaI App 4th 1203 1207, 1212. )
Here, the TIPA has not adopted aRON, and thus logwally, cannot have “delayed"
commencement of an eminent domam actlon aﬁer domg 50. In the absence ofa RON Brown

has alleged that other property owners in her bulldxng “have been nooﬂed in wrxtmg, that TJ PA |

now mtends to condemn the entlre bulldmg as part of Phase 1 of the Pro;oct (Compi 1{ 25. )

However, thls alleged notice was 1ssued less than two weeks before Brown filed her complamt

(Ia’ ) Thus, even 1f this notice could be mterpretcd as an offimal exprcsston of the TJPA’S mtent '

|| DEF, TJPA'S REPLY BRIBF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNAT[ON

CASE NO, CGC- 09-490878
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to COndemn Brown’s property, it fails to éhow that the TIPA has unreasofiably delayed an
emment domain &CtIOIl |

Nor has the TIPA interfered with Brown’ s use of her property. (See Barthelemy v. |
Orange Coun!y Flood Control District (1998) 65 Cal.App.4th 558 565 [“Absent a formal
resoiutlon of condernnation, the public entity’s conduct must have ‘significantly invaded or
approprzatcd the use or enjoyment of” the property” to entitle the owner to damages.].) In fact,
the Brown’ 5 complamt indicates that she has been able to use the Property without interference
from the TIPA, by living at the property in 2005-2006, and leasmg the property to various
tenants. (Compl. Y 12, 13, 21.) For this reason, as well, Brown’s co:ﬁplaint should be
dismissed.. _‘ -

. - . CONCLUSION ,
For all of .th'E.: foregoing reasons, the TfPA respectfully reqﬁests that the Court dismiss the

complaint without legve to amend.
DATED October 2, 2009 ' SHUTE, MIHALY & WEINBERGER LLP

1/%4?%

WINTER KING

Attorneys for Defendant
TRANSBAY JOINT POWERS AUTHORITY

-

PATIPAMROWASS Natoma\Brown v. TIPAWKO10(Reply Brief).dos

L

' g
DEF, TJPA'S REPLY BRIEF 1SO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION
CASE NO. CGC-09-490878 ‘
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PROOF OF SERVICE :

S Terri Brown v TJPA, et al. o
San Francisco County Superior Court, Case No. CGC-09-490878

At the time of service, I was over 18 years of age and not a party to this action. I_ém
employed in the City and County of San Francisco, State of California. My business address is
396 Hayes Street, San Francisco, California 94102. .

On October 5, 2009, T scrved true copes of the following document(s) described as:

DEFENDANT TRANSBAY JOINT POWERS AUTHORITY'S REPLY BRIEF IN
SUPPORT OF DEMURRER TO PLAINTIFF TERRI BROWN'S COMPLAINT FOR
- INVERSE CONDEMNATION | |

on the parties in this action as follows:
| SEE ATTACHED SERVICE LIST |

BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Shute, Mihaly &
Weinberger LLP's practice for collecting and processing correspondence for mailing. On the
same day that the correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope with
postage fully prepaid. ' ‘

“I- declare under penalty of perjury under the laws of the State of California that the
foregoing is true and cortect. ‘ : : ‘

Executed on October 5, 2009, at San Francisco, California.

Natalia Thurston

DEF. TJPA's REPLY BRIEF ISO DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION

CASE NO. CGC-09-490878 '
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Jonathan $. O’Donnell

Dwight C. Donovan -

1MBV Law LLP -

855 Front Street .

San Francisco, CA 94111

Tel: 415-781-4400.

Fax: 415-989-5143

Emails: ;'on.(a;mbvlaw.com

-dwig ht%mbvlaw.com
Attorneys for Plaintiff Terri Brown

SERVICE LIST
Terri Brown v TJPA, et al.
CGC-09-490878
" San Francisco County Superior Court

Ann M., Asiano _
Bradley, Curley, Asiano, Barrabee & Gale -
One Embarcadero Center, 5th Floor
San Francisco, CA 94111

Tel: (415) 464-8888

Fax: (415) 464-8887 |
Email: aasimo(%)@rofessionalsnlaw.'com
Attorney for Defendant Redevelopment

Agency

CASE NO. CGC-09-490878

DEF, TJPA’# REPLY BRIEF 150 DEMURRER TO COMPLAINT FOR INVERSE CONDEMNATION
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ATTORNEY QR PARTY WITHOUT ATTORNEY (Namo, State Bar purber, and addrass)

Jonathan S. O'Donmell  (State Bar # 100051

jght C. Donovan (State Bar # 114785}

MBYV Law LLP
855 Front Street, San Francisco, CA 94111

TELEPHONE NO: (415) 7814 400 Fax NO, (oporat: {4 15) 989-5143

E-MAIL ADDRESS (Cplional); .

ATTORNEY FOR (Namo}: 1 SIT1 Brown, Plaintiff

SUPERIOR GOURT OF CALIFORNIA, COUNTY OF San Francisco

 grreevaooress: 400 McAHister Street
MAILING ADDRESS:

crry anp 2P cove: San Francisco, California 94102
BRANGH NAME:

PLAINTIEFIPETITIONER: "Terri Brown

FOR COURTUSE ONLY

DEFENDANT/RESPONDENT: Transbay Joint Powers Authority, et al. |

REQUEST FOR DISMISSAL

. I:":i Persenal Injury, Property Damage, or Wrongful Death

] motorVenicte |1 Other

[] FamilyLaw [ ] EminentDomain
[ Other (specify) : Inverse Condemnation

CABE NUMBER:

CGC-09-490878

- A conformed copy will not be returned by the clerk unless a method of yeturn is provided with the document, -

a

1. TO THE CLERK: Please dismiss this action as follows;
(1] with prejudice  (2) Without prejudice

b, (1) [X_] Complaint @) [ Petition - _
- (3)[__] Cross-compiaint filed by (name}:

2. (Complete in alf cases except family law cases.)

Date:

(FYPE OR PRINT NAME OF - ATFORNE [:j BARTY WITHOUT ATTORNEY}

(4)[ ] Cross-complaint filed by {(name):

&) [ ] entive action of alt pariies and all causes of action
{6) ]} Other (specify):*

E::l Court fees and costs were waived for a parly in this case. (This Informs
checked, the deciaration on the back of this form must be comp!eted}

on {date)
on {dale):

btained from the clerk. If this box is

f

© (SIGNATURE)

“f dismissal uasum is of spaumees parties only of specified causes of action Attomey or parly without atiormey for:

ainls only, sate and identiy th
Ao o oo, o cross complae o be dsminges. ey fho parles. PlainifPettionsr L1 DefendantRespondent
Cross-Complainant
3.TC THE CLERK: Consent to the above dismlssal is hereby given.™ '
Date: . }

(TYRE QR PRINT NAME OF (] arvorney 71 earry witHouy ATTORNEY) ‘ (SIGNATURE}
= f u oross-complainl— or Response (Family Law) seaking affiimative Atiomey o party without atiorney for:

T comsont I g by Do of O P eiore Caciton 587 ) [] PlaintiffPettioner {1 PefendantRespondent

af ) [ ] Cross-Complainant
(To be completed by clerk)
4, [} pismissal entered as requested on {date}; i
5 T Dismissal entered on (date): as to only (neme}:

B. {':_“j Dismissal not entered as rsquasted for the following reasons (spsc:fy)

7. a

[} Attorney or party without attorney notified on (date)

[:E Atiomney of party without attorney not nofified. Filing party failed to provide .

[ a copy lo be conformed [ 1 means to retum conformed copy

CIV-14C {Rav, July 1; 2009)

Date: Cierk by , Deputy .
. . Page § of 2
For At T orien s REQUEST FOR DISMISSAL (Gov, Code, § 50T o ot etosof i, e 1505

WA EO LN R, g0V

LexisNexis® Automated California Judicial Counctl Forms
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PLAINTIFE/PETITIONER: Terri Brown CASE NUMBER:

DEFENDANTIRESPONDENT: Transbay Joint Powers Authority, et al. CGC-09-490878

Declaration Concerning Waived Court Fees

The court has a statutory lien for waived fees and costs on any recovery of $10,0b0 or more in value by

settlernent, corpromise, arbitration award, mediation settiement, or other recovery. The court's len must
be paid before the court will dismiss the case. :

1. The court waived fees and costs in this action for (name):

2. The person in item 1 (check one):
a. [} is not recovering anything of vaite by this action. :
b. [__] is recovering tess than $10,000 in value by this action. -

e. [ is recovering $10,000 or more in value by this action, (I flem

2c Is chacked, ifem 3 must be completed.)

3.1°7"] All court fees and costs that were waivad in this action have been paid to the court check onej: [ TYes [_iNo

| deciare under penaity of pefiury under the laws of the State of California that the information above is true and correct.

Pate: . oo
>

(TYPE OR PRINT NAME OF[___] ATTORNEY [ ] PARTY MAKING DECLARATION) ' : SIGNATURE)

G110 {Rav, July 1, 2008]

" 1848

. ' A ‘ : . _ Page 2 of2
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Re:  Terri Brown v. TransBay Joint Powers Authority, et al.
(San Francisco Superior Court, Case No, CGC-09-490878)

PROOF OF SERVICE

1, MAXINE E. RUBIN, declare as follows:
] am a citizen of the United States, over the age of eighteen (.1 8) yvears, cmployed in the
City and County of San Francisco at the law offices of MBV LAW LLP, 855 Front Street, San
Francisco, CA 94111, and not a party to the within action. . : '
- On October 19, 2009, 1 served the following document(s): -

REQUEST FOR DISMISSAL
- (Without Prejudice)

>< By Mail: by placing true and correct copies of the document(s) listed above in
: envelope(s) addressed as set forth below. 1sealed said envelope{s), with postage thereon
fully prepaid, to be deposited with the United States Postal Service on this day following
ordinary business practices. Iam readily familiar with office procedure and practice for
collection and processing of correspondence for mailing.

By Fax: by transmitting via facsimile, and received and retained confirmation of
successful transmission, the document(s) listed above to the fax number(s) set forth below
on this date before 5:00 p.m, o . :

- By Overnight Service: by placilig the document(s) listed above in a sealed envelope for
overnight delivery via Federal Express, Express Mail, or other overnight service, with fees
fully prepaid, and deposited for same-day pick-up by an authorized representative.

By Hand Delivery: by placing the document(s) listed above in a scaled envelope(s) and .
submitting such envelope(s) to a messenger service with instructions to the messenger '
service representative that the envelope(s) be delivered as set forth below before 5:00 p.m.,
and that said messenger service provide my office with confirmation of such delivery(ies).

Andrew Schwartz, Esq. ) James Morales, Esq. o

Winter King, Esq. ‘ Redevelopment Agency of the

Shute Mihaly & Weinberger : City and County of San Francisco

396 Hayes Street 1 South Van Ness Avenue, 5th Floor

San Francisco, CA 94102 . San Francisco, CA 94103 .-
.Counsel for Defendant General Counsel for REDEVELOPMENT

TRANSBAY JOINT POWERS AUTHORITY AGENCY OF THE CITY AND COUNTY

OF SAN FRANCISCO

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct. Executed on October 19, 2009, at San Francisco, California.

AP

MAXINE E. RUBIN

PROOF OF SERVICE - CaSE No. CGC-09-450878

ATANE NWATRTZ0OA PV
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Paper copies of documents in the following categories are located in the"Master Binders: . |

‘Studies and Reports

NEPA/CEQA

Transbay Legislation

101432 and 101433

File Nos. 60 Tehama
(3736-088)
.| File Nos. 101435 and 101436 564 Howard
' ‘ : 1(3721-019)
File Nos. 101438 and 101439 568 Howard
‘ (3721-020)
File Nos. 101408 and 101400 85 Natoma #1
‘ (3721-109)
File Nos. 101411 and 101412 85 Natoma #2
_ ‘ : (3721-110) .
File Nos. 101414 and 101415 &3 Natoma #3
o (3721-111)
File Nos. 101417 and 101418 85 Natoma #4
o ' (3721-112)
File Nos. 101420 and 101421 85 Natoma #5
- - (3721-113)
File Nos. 101423 and 101424 85 Natoma #7
' (3721-115)
File Nos. 101426 and 101427 85 Natoma #9
. (3721-117
File Nos. 101429 and 101430 83 Natoma #C1
' (3721-118)

File Nos,

101441 and 101442

13 parking easement interests
benefitted parcels: Block 3721, Lots 093-105
burdened parcels: Block 3721, Lots 109-118
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