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Amendment of the Whole,

FILE NO. 101006 Bearing New Tile, In Committee  RDINANGE NO.
121612010 ) _

[Administrative Code - Revisions to Local Business Enterprise Ordinance

Ordinance amending Administrative Code Chapter 14B fo increase setaseparate
minimum competitive amount applicable-fo for general sefvices contracts to $400,000;
to clarify owne'rship 'reéwirem‘ents for certification of local businesses with no single
majority owner and make other clarifications to address certification of businesses
under common ownership or with multiple iocations; to-limit-the SBA-LBE program-to
eenstmst&en—aﬂdﬁeﬂstwe#en-mla%ed@eﬂtmetmg, to clarify requirements for sefting
aside contracts under the mandatory Micro-LBE Set-Aside program; to-revise
exceed the-minim um—eempehtwe—ameu' it eunt; to exclude contracts under the threshold
amount or minimum competitive amount from revise good faith efforts outreach and

documentation requ;rements

m;mm&m—eempet;ﬂv&ammm to simplify and coordinate reporting requirements; fo re-

authorize the Treasurer fo negotlate financial mstruments in sugp_ort of the Surety
Bond and Financial Assistance Program after these provisions were inadvertently

rescinded:; and to make technical corrections.

NOTE: Additions are smgle—underlme ztalzcs Times New Romar,
deletions are
Board amendment additions are double- under]med

Board amendment deletions are s%nketh#eugh—nemqal

Be it ordained by the People of the City and County of San Francisco:
Section 1. The San Francisco Administrative Code is hereby amended by amending
Section 14B.2 to read as follows:

'SEC. 14B.2 - DEFINITIONS.
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BOARD OF SUPERVISORS | : _ Page 1
' 121612010
ninterns\cchoutseci4bfinal.doc

819




—

e N (o B« B =2 B & 2 B - S ' B AV

R credited towards LBE participation goals. When the City requires and seeks products Which_'_ _

%

"Architect/Eﬁgineefing Contract" means an agreement for architectural, engineering, or
other professional design, consulting, or construction manageme_ht services for a public
work/construction project. | |

"Back Ceontractlng" shall mean any agreement or other arrangement between a prime

contractor and its Ssubcontractor that requires the prime contractor to perform or to secure the

(

performance of the subcontract in such a fashion and/or under such terms and conditions that

the prime contractor enjoys the financial benefits of the subcontract Such agreements or.
other arrangernents include, but are not limited to, situations in which either a prlmelcontractor
or Ssubcontractor agrees that any term, condition, or obligation imposed upon the
Ssubcontractor by the subcontract shall be performed by or be the responsibility of the prime
contractor. | | ‘

"Bid" means a quotation, proposal, solicitatienL or offer by a Bbidder or Ceonfractor to
perform or provide labor, materials, equipmenf, supplies, or services to the City for a price.

"Bidder" means any business that submite a bid or proposal. |

'fCity" means the City and County of San Francisco.

"Commerciaity Unseful Function™ shall mean that the business is directly responsib!e
for prowdang the materials, equipment, supplles or services to the City as required by the -
solicitation or request for quotes; bids or proposals. Businesses that engage in the bus;nese ef
provndmg brokerage, referral or temporary empioyment services shall not be deemed to’ |
perform a "'comfn:etcially useful function” unless the brokerage, referral or temporary
employment services are those required and sought by the City. When the City requiree and
seeks specialty products made to order for the City er otherwise seeks preducts which, by :
industry pra(:tice,- are not regularly stocked in warehouse inventory but instead are purchaéed

dii‘eCt!y from the manufacturer, no more than five perc-e'nt» of the cost of the product shall be . __:

Supervssor Chu-
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are, by industry practice, stocked in warehouse inventory and are in fact, regularly stocked by
the listed supplier or distributor, no more than sixty percent of the cost of the product shall be
credited towards LBE participation goals. If the listed supplier or distributor does not regularly
stock the required product, no more than five percent of the cost of the product shall be
credited towards LBE 'participation goals.

"Commission” means the Human Rights Commission.

"Commodity Ceontract" means an agreement to purchase any product, including
matenais equ;pment and supplzes! lnciudmg associated incidental servicés

"Contract” means any agreement between the City and a person to provide or procure
labor, materials, equxpment, sU ppiles, or services to, for, or on behalf of the City for a price to
be paid out of monies deposited in the Clty Treasury or out of trust monies under ’the control
of or Collected by the City. A "Ceontract” includes an agreement between a non-profit or public
entity and a Ceontractor for the performance of construction or construction-related services,
where the contract is funded by the City. A "Ceontract” does not include: (1 )'grants, whether
funded by the City or by Federal or State grant funds, to a -nonbroﬁt entity o provide services
to the community; (2) sales of the City's personél or real property; (3) loan transactions,
whether the City is a debfor or creditor; (4) lease, franchfse, or concession agreements; (5)
agreements fo use City real property; (6) gifts of materials, éQUipment, supplies or services o
the Ci{y; of (7) agreeﬁwents with a public agency except for contracts or other agreements
between the City and persons or entities, public or private, in which such persons or entities
receive money from or through the City for the purpose <ij confracting with businesses {o
pérform public improvements. Without limitation of the foregoing, "Ceontract” includes any
agreement between the City and a persori to provide or procure labor, materials, equipment,

supplies, or services fo, for, or on behalf of the City for PUC Regional Projects.

Supervisor Chu _ .
BOARD OF SUPERVISORS Page 3

12/6/2010
cdocuments and settingsirlopeziocal settingsMempinotestitg\contracting 14b amendments 12-6-10 doc

621




—

——
o)

11
12
13
14
15
16
17
18
1@

20

21
22
23
24

25

w0 N M o AW N

"Contract dewarding deuthority" means any City officer, department, commission,
er-nptoyee,h or board authorized to enter into Ceontracts on behalf of the City. A non-profit or
public entity that receives funds from the City to pay for construction or construction reiafed
services is a "'Qeontract dawarding deuthority” for the purposes of contracting for the
performance of those services.

"Contractor” means any pel;son who enters into a Ceontract with the City.

"Controi“ by-an-individual means an-ndividual a person possesses the legal authority
fo manage business asséts,good_ will, and the daily day-to-day operations of a businéSS; and

actively and continuously exercises such authority.

"Director” means the Director of the Human Rights Commission, or his or her designee.

"Discount” means a downward adjustment in price or upward adjustment in rating of a
proposal, whichever applies, that is made under Section 14B.7.

"Eligible Public Works/Construction Contract " means o Contract with (1) an estimated cost

which exceeds 310,000 but is less than or eau_al to the Threshol& Amount, and (2) a scope of 1;vork'

which, based on HRC Mz"c;r"ofLBE availability data, would attract bids from it least two gualified

Micro-LBEs. Eligible Public Works/Construction C’ontmcts include Job Order Contrﬁcts sef aside for

Micro-LBEs under Administrative Code Section 6 62(C).

"Elicible Services/Commodities Contract " means a Professzonal Servzces General Servzces

Archltect/EnQIneerlnq or Commodities Contract with (1) an estimated cost which exceeds $10 000 but

is less than or equal to the Minimum Com,vetztzve Amount , and (2) a scope of work whzch based on

HRC Mzcro—LBE ava:labzlztv data, would atiract bids from at least two quahf ed Micro-LBEs.

"General Manager" means the General Manager of the San Francisco Pubi[c Utilities -~

Commission, or his or her demgnee

Supervisor Chu.
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"General Sservices Ceontract” means an agreement for those services that are not

professional services. Examples of "general services” include:,_but are not limited to, janitorial,
security guard, pest control, and landscaping services.
"Joint Prenture” shall mean an association of two or more professional services or

architectsre/engineering businesses acting as a Ceontractor and performing or providing

_ services on a Pprofessional Sservices or derchitectsre/Eengineering Ceontract, in which each

Jioint Yyenture partner combines property, capital, efforts, skill, and/or knowledge and each
Jioint Pventure pariner shares in the Qewnership, Ceontrol, management responsibilities,
risks, and profits of the Joint Pyenture in proportion to its claimed level of parﬁcipaﬁon.

. ictorship- the individual-who-is-4 lifving-individual listod-wit ;‘;” .
State Li Board {CSLB) fol irod " ()L . Qualifiord Lincludea
i . . b , _ ,

-"Local Business Enterprise (LBE)" means a business that is cerlified as an LBE under

‘Section 14B.3. LBEs-are-Small-LBEs, Micro-LBEs. or- SBA-LBES;-and-are-also-either MBEs;

WBEs.-erOBESs:

"Minimum Ceompetitive demount”. means (i) for the procurement of commodities,

professional services, generalservices, and architect/engineering services and-commedities

contracts, the "Mminimum Ceompetitive 4emount” as defined in Section 6.40(A) of the

Administrative Code, which shall be $100,000 and (ii) for the procurement of general services, an

amount equivalent to the "Threshold Amount” as defined in Chapter 6.1(M) of the Administrative Code

| which shall be $400 000, provided that on January I, 2015, and every five vears thereafier, the 4

Controller shall recalculate the applicable Minimum Competitive Amount (and the Threshold Amount

[from which the Minimum Competitive Amount for general services is calculated) to reflect any

Supervisor Chu
BOARD OF SUPERVISORS Page 5
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at least the-required-record ownership interest; () contributes capital to the business equal o ,

(

proportional increase in the Urban Regional Consumer Price Index from January 1, 2010, rounded to

the nearest $1,000.

"Minority Business Enterprise (MBE)"means a business that is certified as an MBE
under Section 14B.4(B).

"Other Business Enterprise (QBE)" means a business that is certified as an OBE under
Section 14B.4(D).

"Owns" or "OWnership_" ef—a—busmess%yan—mdwréual means an-ndividual-a person-:

(a) possesses a record ownership interest, such as partnership interest or stock interest, of at

least SL{fiftv-one percent (51%) of the business or such lesser amount. as the HRC determines,

under the circumstances of the particular business' overall ownership and control structure, constitutes

a significant ability to influence business operations and a strong personal stake in the business's

viability; (b) possesses incidents of ownership, including an interest in profit and loss, equal to

_ . \
at least the-required-record ownership percentage (unsecured promissory notes or notes
secured by the business or business assets are not sufficient to constitute capital
contributions); and (d) actively and continuously devotes expertise to the operations of the business

ee;mqbuztewxpefcﬁwreievant to the busaness's "Ceommercially Unseful Ffunction” of a guallgg
and guanzzt}g proportionate to the steted record ownership mterest

”Owns or "Ownership" for purposes of determining whether o busmess is an MBE means. rhar

a minority person possesses all of the above indicia of ownership -an-LBE, and that either

individually, or in combination with the interests of other owners who are minority persons, the

ownership by minority persons constitutes at least ﬁﬁ‘v»one percent (51%) of the overall business

ownership.

"Owns" or "Ownership" for purposes of determining whether a business is a WBE means that a

woman possesses all of the above indicia of ownership ip-an-L-BE, and that either individually, or i

SupemsorChu' - R B L R I <
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combination with the interests of other owners who are women, the ownership by women constitutes at

least {fifty-one percent (51%) of the overall business ownership.

"Person" means any individual or group of individuals, including .but not limited fo
partnerships, associations, and corporations. |
"Préfessional Sservices gebntract" means an agreement for services that require
extended analysis, the exercise of discretion and independent judgment, or the application of
an advanced, specialized type of knowledge, expertise, or training customarily acquired either
by a prolonged coijrse of study or equivalent experience in the field. Examples of pro_fessionall

service providers include, but are not limited to, licensed professionals such as accountants,

and non-licensed professionals such as parking lot management, software developers and

|l financial consultants. For the purpose of this'Ordinance, a confract for architectural,

-engineering, or other professional design, consulting or construction management services for

a public work project shall be considered an Aerchitect/ Eengineering Ceontract and not a
Pprofessional Sservices Ceontract.

"PUC" or "Public Utilities Commission” means the San Francisco Public Utilities
Commission, the City Department that provides water, wastewéter, and municipal power
services to San Francisco and, under contractual agreement with 29 wholesale water

agencies, also sUppiies water to 1.6 million additional culstomers within three Bay Area

-counties.

"Public Wworks/Ceonstruction Ceontract” means a Ceontract for the erection,
construction, renovation,‘a!teraticu)n, improvement, demolition, excavation, installation, or repair
of any public building, structure, infrastructure, bridge, road, street, park, dam, tunnel, utility,
or similar public facility that is performed by or for the City, and the cost of which is to be paid
wholly or partially out of moneys deposited in the Gity Treasury or out of frust monies under

the control of or collected by the City. For purposes of this Ordinance only, "Ppublic

Supervisor Chu , . .
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any, the Director shall cemfy as an LBE any busmess that meets all of the following cr:teria o

Wworks/Ceonstruction Ceontract” includes Ceontracts between a Pperson, including a non-
prgﬁt entity or public agency, and a Ceontractor for construction or construction-related
services, where the Ceontract is funded -by the City. |

"PUC Regior}al Projects” means the projects to be peﬁormed ouiside of 'the géographic
limits of San Francisco that are identified as regional projects and included in the formally |
approved Capital Improvement Program of the San Francisco Public Utilities Commission's

approximately $4.3 billion projeét to seismically reinforce and otherwise enhance the Hetch

Hetchy water supply systerﬁ, as it may be amended from time to time, and shall also include - |

Repair and Replacement work ("R&R") 'on[y where such work is to be performed in
association with a regional Capital Improvement Program project.

"Subcontractor” means any person providing goods or services to a Ceontractor or
subcontractor in fulfiliment of the Ceontractor or subcontractor's obﬁgatiqns arising from a
geontfact with tﬁe City. | |

"Threshold demount™ means, for public works/construction projects, the "Tshreshold

Aamount” as defined in Chapter 6.1 (M) of the Administrative Code which shall be $400, 000

provided that on January 1, 2015, and every five years thereafier, the Controller shall recalculate the

Minimum—Competitive-Threshold dmount to reflect any proportional increase in the Urban

Regional Consumer Price Index from January 1, 2010, rouﬁded to the nearest §.1,000.

"Woman Business Enterprise (WBE)" means a business that is certified as a WBE -

Il under Section 14B.4(C).

Section 2. The San Francisco Administrative Code is hereby amended by amen'ding
Section 14B.3 to read as follows:

SEC. 14B.3 LBE CERTIFICATION.

TN

(A) Criteria for LBE Certification. Through approprfately promulgated procedures lf -

SupennsorChu : L - R _ C L S
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and also. meets the criteria set forth in Section 14.B.3(B), Section 14.B.3(C) or Section

14B.3(D):

{(1)The business is financially and operationally independent from, ahd operates at
arm's length to, any other business.

(2) The business is continuously in operation.

(3) The business is a for-profit enterprise.

(4) The business performs a commercially useful function.

(5) The business maintains its principal place of business in a fixed office within the
geographic boundaries of the City that pfovides all of the services for which LBE certification
is sought, other than work required to be performed at a job site; provided, however, that
suppliers are not required to maintain their principal p!acé of business in San Francisco, but
are required fo ‘mair.itain a ﬁxec_:i office in San Francisco that meets all of the requirements of
this Section other than the principal place of business requirement.

 An office is a fixed and established place of business, gs determined by the Director,
including é qualified home office, where business is conducted on a regular basis of the type
for which certification is sought. A residence qualifies as an ofﬁ_ce.only. if none of the persons

whe-own-orcontrol-the business pwrners also maintains an office outside the residence in the

same or related field, and the-persons-who-own-or-controlthe-business-elaimed-e a_business owner

claimed the home office as a business deduction on the prior year's income tax return, or for;

businesses started after the last tax return, would quallify for a deduction on the next tax
return. None of the following constitutes an of;fice: a post office box, a temporary location, a
movable property, a location that was established to oversee a proje'c;t such as a construction
project office, or g work space provided in exchange for services; as opposed o mone’fai"y

rent.

Supervisor Chu
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To establish a principal place of business in San Francisco, a business must
demonstrate that the majority of its principals are based in the San Francisco office. There
shall be a rebuttable presumption that a business that,-and-thatit pays San F"rancisco payroll

taxes on at least ﬁftv;one percent (51%) of its total payroll has its principal place of business in

San Francisco. The Director may, based upon the circumstances of a particular busihess‘
overall business model, ownership and control structure, find a business paying San
Francisco pa‘yf_oili taxes on a lower percentage of its payroll in compliance with the "principle
place of business” requirement.

. Suppliers must maintain a warehouse in the City that is contiriuously stocked with

‘inventory consistent with their certification. Truckers must park their registered vehicles and

trailers within the City.

(6} The business possesses a-curren{ San Francisco Business Tax Registration
Certificate. |

(7) The business has been located and doing business in San Francisco for at least six

(6) months preceding the application for certification.

(8) Fhe At least one business owner has valid licenses or other relevant trade or
professional certifications-or, where licensing is not required, the business owners ihdri\)iduatlg
and collectively have relevant training and experience that are appropriate for the type of: R
business for which the business seeks certification. Fhe-kicense-Qualifiermusthave-and -

(9) The business is Qswned and Ceontrolled as defined herein by individuals who

reside in the United States or its territories.

(

(10) The business has averagé gross annual receipts in the prior three @)_—ﬁSCaI:' Yéérs '

that satisfy the criteria set forth in Section 14B.3(B), Section 148.'3(C),‘or Section 148.3(0}.:

SupemsorChn _ : : . : o ol j.
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~ (11) The business is not Qewned or Ceontrolled as defined herein in part orin whole by |
a full time City employee.

(B) Criteria for Small-LBE. The Director shall certify as a "Smalli—L.BE" any business
that meets the requiremeﬁts of 14B.3(A) and has average gross anﬁual receipts in the prior
three (3) fiscal years that do not exceed the following limits: (1) public works/construction -
$14,000,000; (2) specialty construction contractors - $7,000,000; (3) |
goods/materials/equipment and general services - $7,00Q,OOO: (4) professional services and
architect/engineering - $2,500,000; and (5) trucking - $3,500,000. The City shall determine
gross receipts; according to recognized accounting methodologies that the City determines
most accurately reflect the actual money that the business received during the relevant
period. Any bu'siness under common ownership, in whole or in part, with any other business
meets the rec;uirements of this subparagraph only if the aggregate gross annual receipts of all
of the businesses under such common ownership do not exceed these limits. All businesses
owned by married spouseé or domestic partners are considered under common ownership
unless the businesses are in unrelated industries and no community property or other jointly
owned assets were used ’to establish or are used fo operate either business.

(C) Criteria for Mlcro--—LBE The Director shall certify as a "M:cro———LBE“ any business
that meets the requirements ofir 14B.3(A) and also has average gross annual receipts in the
prior three (3) fiscal years that do not exceed the following limits: (1) pubiic. works/construction
- $7,000,000; (2) specialty construction contractors - $3,500,000; (3)
goods/materials/fequipment and general services - $3,500,000; (4) professional servicés and
architect/engineering - $1,250,000; and (5) trucking - $1,750,000. The City shall determiné
gross receipts; according to recognized accounting methodo!ogieé‘ that the City determines
most accurately reflect the actual money that the business received during the relevant

period'. Any business under common ownership, in whole or in part, with any other business

Supervisor Chu .
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meéts the requirements of this subparagraph only if the aggregate gross annual receipts of all

of the businesses under such common ownership do not exceed these limits. All businesses

owned by married spouses or domestic partners are considered under common ownership
uniess thé businesses are in unrelated industries and no community property or other jointly
owned assets were used'to establish or are used to operéte either business.

(D) Criteria for SBA--1.BE. The Director shall certify as a "SBA-LBE" any business
that: (1') meets the requirements Qfﬁe 14B.3(A) and aisb has average gross annué[,receipts in
the prior three (3) fiscal years that do not exceed the foildwing limits*Srrall-Business™
' ‘ - (1) public

works/construction - $33.5 million; (2) specialty construction contractors - $17 million; and (3)
oods/materials/equipment and general services - $17 million; (4) professional services and

architect/engineering - $7 million and (5) trucking - $8.5 million. The City shall determine gross

receipts; aCcordEng to recognized accounting methodologies that the City determines most

accurately reflect the actual money that the business received during the relevant period. Any

business under comman ownership, in whole or in part, with any other business meets the

requirements of this subparagfaph only if the aggregate 'gross annual receipts of all of the
businesses undér-cofnmon ownership do not exceed thése limits. Al bﬁsinesses owned by -
married spouées or domestic pariners are considered under coOmmon owners_hip unless thé_
husinesses are in unrelated industries and no community property or other jointly owned |
assets were used fo establish or are used to operaté either business. | | | :

'Section 3. The San Francisco Administrative Code is hereby amended.by aménding
Section 14B.7 to read as follows: | |

- SEC. 14B.7 - PRIME CONTRACTS L -
(A). Good Faith Efforts to Obtain LBE Bi.ds 6n Comfacts Subject to this

Ordinance. Contract awarding authorities shall use good- faith efforts for all contracts su bject- |

Superv;sorChu : L L ST R
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o the Ddiscount provisions of this Ordinance fo solicit and fo obtain bids from the broadest

possible range of LBEs and to ensure that neither MBEs nor WBEs nor OBEs are arbitrarily

- excluded from partici_pétion. Good faith efforts shall include the following;-

(1) Arranging contracts by size and type of work to maximize the opportunities for
LBEs to participate. This includes dividing projects into smaller parts.

(a)  As soon as practical before soliciting Bbids erprepesals, Ceontract 4&Warding
Aauthorities shall submit large contract proposals to the Director for review. The Director shall
determine whether the ’proposed.:céntract can be divided info smaller contracts so as to
enhance the opportunity for participation by-LBE§_ qu purposes of this paragraph, "large
project” means any fﬁub!ic _Pf_fworkslgeohstruction Ceontract estimated to cost more than

$5,000,000, any Pprofessional Sservices Ceontract estimated to cost more than $100,000, and

- any mudtiple-year Ceommodities Ceonfract with a term greater than one year, including any

options to renew or extend.

(b) If the Director determines, after consuling with the Ceontract dewarding

- deuthority, that the Ceontract can be divided into smaller contracts, then the Director and the

| Ceontract 4ewarding dauthority shall confer regarding all of the costs and benefits of soliciting

the Ceontract as a single contract or dividing it into smaller contracts, including but not limited
to the potential for enhanced opportunities for LBE participation as-prime co‘n’éractors, the
potential for LBE partéclipation as Ssubcontractors, re!ativé costs, édministratiQe issues, and
any other matters relevant to the aocomplishrﬁent of the purpose of.the subject Ceontract or
Ceontracts. If, after exchanging information and conferring regarding these issues, the
Ceontract dewarding deuthority and the Director aré unable to agree on whether to divide the
Contract into smaller contracts or how o divide the COHIFGCf@T“k@W#%@*@@HB%%F&'Hﬁd@f@%%{G&%&H«QF
wm@mwww%w%aﬂéﬁwéer—efemﬁmew the Mayor or the Mayor's designee shali resolve

the matter.

Supervisor Chut
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(2)  Encouraging LBESs to attend prebid meetings that are held fo inform potential
biddeArs of contracting opportunities.

(3)  Advertising in geheral circutation media, trade association publications and local |
business media, and posting the contracting oppbrtunity on the Department's website or other
centralized City website.

{4}  Notifying LBESs that are certified to perform the work contemplated in a contract
and soiiciting their interest in the contract.

(5) Prov;dmg LBEs with adequate information about the plans, spemﬁcatlons and
reqmrements of the contract.

(6) When allowed by local laws governing City contracting, négotiating with LBEs in
good faith. | |

(7)  Using the services of communify and contractors' groups to assist in the
recruitment of LBEs. ‘ ' | ' (

(8)  For pprofessional gservices,- Ggeneral Sservices, darchitectwal/Eengineering and
Ceomimodities Ceontracts, the estimated cost of which exceeds $10,000 but is less than ;the
Mminimum Qéompetitive ,,gﬁmount' or for Eﬁubtic chrk_SIQeonstructéqﬂ Ceontracts, the
estimated cost of which exceeds $10,000 but is less than the Tzhreshold 4emount, Ceontraci
Aswarding deuthorities are not required to undertake the good faith efforts steps seft forth i i |
Sections 148B. 7(A)(3) when it is impracticable to do so.

(B) Best Efforts on Contracts Not Otherwise Subject to this Ordmance n the )
award of leases, franchises, concessions, and othel_" Ceontracts not subject to the Ddi scount_ |
prévisioas of fhis Ordinance, Ceontract dawarding 4euthotities shall utilize the good faith = |
efforts steps unless impracticable to cfo s0. At a minimum, Ceontract dewarding Aauthorities
should notify LBEs that are Certiﬁed to perform the work contefnp!ated in a Ceontract and

solicit their interest in the Ceontract. .

SuperwsorChu o i B ' S N (
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(C)  Non-Discrimination in Prime Contracting. Contract dewarding deuthorities
shall ensure that afl aspects of the conftracting process are free from discrimination against
any person on any bhasis prohibited by law, and ensure broad contracting opportunities for all
categories of LBEs. Contract Aewarding Aeuthorities shall maintain such documentaﬁoh of
their selection process as required by the Director to monitor and ensure compliance with this
provision. , : _
{D) Contracts Subject to Prime Bidding Discounts. Unless-otherwise-provided-in -
this-Ordinapee, Ceontract dewarding deuthorities shall apply Ddiscounts to all C’éontracts the
estlmated cost of which exceeds $10,000 and is less than $10,000,000, exoegt that the Bid
Discount provisions applicable to SBA-LBEs shall aggig only o contracts gother than-
Commodities Contracts) with an estimated cost no less than $400,000 andrno greater than

$20.000.000, and to Commodities Contracts with an estimated cost no less than $400.000

and no greater than $10,000.000, Discoun{s shall apply only fo bids where the L BE prime, 6r

joint venture bidder will perform a commercially useful function on the Contract. L BF prime or

joint venture bidders who fail fo Qerform a commerciallx‘ useful function under the Contract are
subject to sanctions as set forth in Section 14B.17(D). |

(E)  Amount of Discount. Unless otherwise provided in this Ordinance, Ceontract

Adewarding 4euthorities shall apply a ten percent (10%) Ddiscount to-ény Bbid from a Small--

'LBE or Micro—LBE. Contract awarding authorities shall apply tl")ese Ddiscounts fo éach stage

AN

of the selection process, inclﬁ‘ding qualifications, proposals and interviews.

If after the application of the Ddiscounts provided for in this Subsection 14B.7(E) or
Subsection 14B.7 (F) to any Bbid 9%95&1 from a Small or Micro-LBE, the apparent low
Bxidder or highest ranking proposer is not a Small or Micro-LBE, Ceontract 4dewarding
Aauthorities shall apply a 2% Bbid Ddiscount to any Béid fer-a-PublicWoerks/Coenstruction-or
ArchitectEngineering-Contracterpropesal from an SBA-LBE. Contrgct awarding authorities
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shall apply this two percent (2l %) discount to Public- Werks/Construetion-and
Architect/Engineerng Contracts at each stage of the selection process, including qualifications,
proposals and interviews, except thaf the rwo percent (2%} Q.cﬁscbunt for SBA- 1 BEs shall not
be applied at any stage if it would adversely affect a Small or Micro-LBE. For contracts
estimated by the Ceontract 4ewarding deuthority to cost in excess of $10,000,000 but less
than $20,000,600, geohtract Adewarding deuthorities shall apply a two percent (2%) Ddiscount

to any Bbid erprepesal for Public Works/Construction, ©F-Architect/Engineering, Professional

Services or General Services Contracts from an SBA-LBE_but not Commodities Contradts.
(F)  Joint Ventures For Professional Services and Architectusre/Engineering.

Unless otherwise providéd in this Ordinance, Ceontract A_awérding Aauthorities shall extend

the following Bid/rating Ddiscount to all BbidS——pFopﬁﬁa-!ﬁ-&%d—eﬁﬁﬁ‘&ef& from Smail and Micro-

LBEs on Pprofessional Sservices-and Aerchitectsre/Eengineering prime Ceontracts: (1) five

percent (%) to a Jioint ¥venture with Small and/or Micro-LBE prime contractor participation

(_

that equals or exceeds thirty-five 35-percent (35%) but is under forty46-percent (40%); (2) seven |

and one-half percent (7.5%) to a Jioint Pyventure with Small and/or Micro- LBE prime contrac’tor
participation that equais or exceeds iorgg 49—percent (40%); (3) ten percent (109/ ) to a Small
and/or Micro-LBE prime contractor or a Jioint Vyenture among Small and/or Micro-LBE prime

contractors. Contract 4dewarding deuthorities shall apply the_ Bbid/rating Ddiscount to each .. -

‘stage of the selection process, inciuding qualifications, proposals and interviews.

The Ceontract Aawardmg Aauthorlty shall apply the Jjoint FPventure Bb:d/ratlngs
Ddiscount only to Pprofessional Sservzoes and Aerchitecturel/Eengineering Ceontracts and only
to a Jjoint Jventure (1) that meets the requirements contained in this Ordinance; and (2) when
the LBE is an active partner in the Jjoint ¥venture, performs work, manages the job, and—takes
financial risks in proportion to the required level of participation stated in the bid documents, is

responsible for a clearly defined portion of the work to be performed, and shares
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BOARDOFSUPERV!SORS I S L e e Page 18

e : R EERE L : 121612010 °
o \documents and seﬂsngs\r opez\locai settmgs\temp\notasfffSQZ\contracung 14b amendmenis ?2 6-10 doc

. e3g




—

e W o~ 1R WN

NN RN N N N e o e a2 A a4 oo
P SO SC T N T R . S To SR+ SOt R S T S 0 R N R G

proportionateély in the Oewnership, Ceontrol, management responsibilities, risks, and profits of

the Jioint Pventure. The portion of'the ILBE Jioint Vyenture's work shall be set forth in detail
separately from the work to be performed by the non-LBE Joint Fyenture partner. The LBE
Jf‘oint Vventure's perﬂon‘ of the Qeontract must bé assigned a commercially reasonable dollar
value.

(G)  Affidavit. Each Bbidder, proposer and Ceontractor shall be required to sign an

affidavit de_ciarihg under penalty of perjury its intention fo comply fully with the provisions of

I this Ordinance and attesting to the truth and accuracy of all information provided regarding

such bomp!iance. |

(H) Additional Requirements and Required Contract Terms. Contract dewarding
4_aufhorities shall include in all Ceontracts with their Ceontractors, and all Ceontractors shall
include in their Ceontracts with Ssubcontractors the following requirements, in addition o other
requirermnents set forth in the Municipal Code. For the pﬁrposes of 'thés %Section,
"contractor” includes all _Ssubcontractors.'

(1)  Each Ceontract shall incorporate this Ordinance by réference, shall require ,'
Ceontractors to comply with ifs provisions in awarding and administering such contracts, and
shall provide that the willful failure of any gbidder or Ceontractor to comply with the
requirements of this Ordinance or rules and regulations implementing this Ordinance shall be
deemed a material breach of contract.

(2) Contracts shall provide that in the event that the Director finds that any Bbidder,
Ssubcontractor or Ceontractor willfully fails to comply with any of the provisions of this
Ordinance, rules and regulations implementing the Ordinance, or contract provisions
pertaining to LBE, MBE, WBE, OBE or Micro-1.BE par’ti'cipatian, outreach, or non-
discrimination, the bidder, subcontractor or éontractor shall be liable for Ii(juidated damages

for each contract in an amount equal fo the Bbidder's or Ceontractor's net profit on the
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Ceontract, 10-ten percent (10%) of the fotal amount of the contract or $1,000, whichever is
greatest, as determined by the Director. All contfacté shall also contain a provision in which
the Bbidder, Ssubcontractor or Ceontractor acknowledges and agrees that the liquidated
damages assessed shall be payable fo the City upd_n demand and may be set off against any
monies dué to the bidder, subcontractor or contractor from any contract with the City.

(3)  Contracts shall requirela!i-contractors to maintain records, including such
information requested by the Director or Commission, necessary for mpnitoring their
compliance with this Ordinance. Contracts shall require prime contractors to include in any
subeontract with a LBE a prowsmn reqmring the subcontractor to maintain the same records

Contracts shall require contractors and subcontractors to malntam such records for three

years following completion of the project and shall permit the Director, Commission and

Controller to inspect and audit such records. |

4) Céntracts shall require prime contractors, during the term of the contract, to fulfill
the LBE participatidn commitments submitted with their bids. Willful failure to comply with the
level of LLBE subcontractor participation specified in the contract shall be deemed a material
breach of contra(;t. _

(55 Contracts shall require, and shall require prime contractors to include in any
subcontract with alBE a p‘rovision requiring, the prime contractor to compensate any LBE |
Ssubcontractor for damages for breach of contract or I;qu;dated damages equal to 5% of the
subcontract amount, whlchever is greater if the prime contractor wHIfu!Iy fa;is to comply with'
its commitment to use the LBE subcontractor as spec:f” ied in the Bbid/srepesal unless the .
Director and the contract awarding authority both give advance approval to the pnme o
contractor to substitute subcontractors or otherwise modify the commitments in the - -
Bbidfprepesal documents. This 'provisbn shall also state that it is enforceable in a court of '_ |

competent jurisdiction.
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(6) COntracts.shall require prime contractors, whenever amendments, modifications,
supplements, or change orders cumulatively increase the fotal dollar value of the contract by
more than 10 percent, to comply with those provisions of this Ordinance that applied fo the
original contract with respect to the amendment, modification, supplement or change order.

(7)  Contracts shall reduire prime cohtractors to submit to the Director for approval
all contract amendments, modifications, supplements, and change orders that'clumulativety
increase by more than 20twenty percent (20%) the total dollar value of all cor;tracts originally
valued at $50,000 or more. The Director shall review the proposed amendmént, modification,
supplement or change order to correct any contrécting practices that exclude any category of
LBEs from new contractihg opportunities. |

(8) . Confracts in which subcontracting is used shall prohibit back contracting to the
prime contractor or lower-tier subcontracting for any purpose inconsistent with the provisions |
of this Ordinance, rules and regulations adopted pursuant to this Ordinance, or contract.
provisions pertaining fo L.LBE uti]izatio_n.

(9)  Contracts in which subcontracting is used shall require the prime contractor fo
pay its subcontractors within three working days after receiving payment from the City unless
the prime contractor notifies the Director in writing within zen (10) working days prior to
receiving payment from the City that there is a bona fide dispute between the pri'me contractor
and the subcontractor, in which case the prime confractor may withhold the di‘sputed amount
but shail pay the undisputed amount. The Director may, upon making a determination that a
bona fide dispute exists between the prime contracior and subcbntrac‘tor, waive this three-day

payment requirement. In'making the determination as to whether a bona fide dispute exists,

‘the Director shall not consider the merits of the dispute. Contracts in which subcontrabting is

- used shall also require the contractor, within 10 working days following receipt of payment

from the City, to file an afﬁdavi’c, under penalty of perjury, that he or she has paid all
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establishes that sufficient quahfled LBEs capable of providing the needed goods and serv_:c_es_'

subcontractors. The affidavit shall provide the names and address of all subcontractors and
the amount paid to each.

()  Exceptions.

$400,000-er-in-excess-of $20,000.000: |
{%—Notwithstanding any other provision of this Section, Ceontract dewarding

Aeuthorities shall not apply a Ddiscount whe{e to do so would result in a Ceontract being
awarded to a business without the capacity to perform it. The Commission may édopt m!eé'
and feguiations setting standards for detefmining that an LBE has sufficient skill,l eXperience,
and financial capacity to perform the contract.

(J)  Waivers. The Director shall waive the LBE Béid Ddiscounts, and report the
waiver to the Commission, if: |

( 1) The Dirt—_}ctor finds, with the adviée of the Ceontract 4dewarding 4euthority and the

Office of Contract Administration, that needed goods or services are available from a sole

| source that is qualified to do business with the City,

(2) The Ceontract Aewarding Aauthonty certifies in wrmng to the Director, prior to the
Controller's contract certification, that the (_Ieontract is being awarded under the emergency

provisions of Administrative Code Sect_ioh 6.60 or Administrative Code Section 21.15 and that

there is either (i) no time to apply bid discounts or establish subcontracting goals, or (i) no o

[mmedlateiy available LBEs that are Capab[e of performing the emergency work; or:

(3). For Ceontracts in excess of $5,000,000, a Ceontract dawarding Aauthority
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required by the Ceontract ar_é not available, or the application of the LBE discount will resuit in
significant additional costs {o the City if the waiver of the Bbid Ddiscount is not granfed.

(K) Micro-LBE Set-Aside Program. _

a Each fiscal year, the each Ceontract ,_4_awarding depe;:mems Authority, in
consultation with the Director, shall set aside the ;jollowin.gr for award to Micro-LBEs:

(a) »#Not less than 50% of gj_igi@’g_jke»PubﬁC Wwork/Ceonstruction Ceontracts where

wide-not b S0% C._Iz . bt withinthi o

(3_2_) Fhe-competitive-aweard-requiren - _of the ‘—‘ einal Codeshalle CFWESE apphy
contracts-in-the-Mi-set-aside-programContracts under the Micro-LBE Set-Aside Program shall be

competitively awarded in accordance with the Purchaser's regulations, except that if (a) fewer than

two qualified Micro-LBEs submit bids, or (b) the Ceontract 4ewarding 4euthority determines
that the Ceontract would not be awarded at a fair market price, then the Ceontract 4ewarding

Aeuthority may reject all Bbids and remove rebid the contract frem outside the set-aside

program.

Supervisor Chu
BOARD OF SUPERVISORS , ‘ Page 21

12/6/2010 -

cdocuments and seltings\rlopezMiocal setiings\termpinotesfif6S2\contracting 14b amendments 12-6-10 .doc

639




—

O WL N S AW N

(43) Each Contract Awarding Authority shall report its compliance with the Micro-LBE Set-

Aside Program to the Board of Supervisors by submitting the following information ninety{80)-days

afterthe-effective-date-of this- Ordinance quarterly in the year of 2011 and thereafter annually as
part of its annual report under Section 148.15(B). Miejfeﬂ%%-eeﬁ%ﬂ%‘aﬁdiﬂg*ﬁleﬁm

| Segaewéséfs.—ﬁtese—diseléﬂm&h&ll—hwlude%(ﬂ(a) Each Eligible PublicA Works/Construction Contract

ﬁmfessmaal each Eligible Services./ GeﬂeraLseMe;es—AFehﬁee#Engmeeﬂng-and

Commodities Contract the-number-of contracts-and-the-amownt-of-cach-contract-awarded under the
MiCIO;LBE ﬁget—&éside pProgram,_and its dollar ﬁmount; and ¢2)}(b} Each Eligible Public

Works/Construction Coniract énd each ; Prefessienal-Eligible Services/General-Senvices;

(

Architect/Engineering-and-Commodities Contract a%l—p&bzl»ewei%feenﬁmmeeﬁ%ew—equahng (
$400-009-6vJess-not awarded under the Micro-LBE Set-Aside Program this-program, accompanied

by an explanation as to why each such #he Ceontract gither was not set aside set-aside ,%Mwmcel -

underthis-progrem, Of, if set aside, whether-it Was subsequently not awarded under the Micro-LBE
Set-Aside Programmded—unde;asny—eﬁke%eedwe. '

(34) Contracts that are set-aside for award to Micro-LBESs shéil not be subject to :

subcontracting goals under Section 14B.8. Micro-LBEs that subcontract any portion of a set- - |

aside contract should subcontract to businesses certified as Micro-LBEs, to the maximum

extent possible. Micro-LBEs that subc@ntract any portion of a set-aside contract must serve 'a:-'

twenty-five percent (25%) of the contract work.

L Prompt payment The City shall pay LBEs wrthan thirty (30) days of the date on .

whtch the City receives an invoice for work’ performed for and accepted by the City The

Super\/isorChu o
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Controlier shalt work with the Director and Ceontract 4dewarding 4authorities to implement this
Citywide prompt-payment policy. The City shall consult with affected community members and
relevant City. ofﬁcials, including the Director, the Contr_ciier, and Ceontract 4dewarding
Aauthorities, to design and implement a prompt payment prdgrah within six (6) months of the

effective date of this Ordinance. Such program shall include procedures for the paymenit of

late penalties where prompt payment does not oceur,

Séction 4. The San Francisco Administrative Code is hereby amended by amending
Section 14B.8 to read as follows:

SEC. 14B.8 - SUBCONTRACTING.

(A) LBE Participation Goals. Prior fo soliciting bids exprepesals, Ceontract dewarding
Aeuthorities shall provide the Director with a proposed job scope for gach (1) alt Ppublic

| Waworks/Ceonstruction Contracts that equals or exceeds fifty percent (50%) of the Threshold Amount,

and (2) end-for-all each Aarchitec‘tlgéngineering Professional Service-end- and Ggeneral:
Sservices Ceontracts that equal or exceed fifiy percent (50%) of the Miminimum geompetitiVe

Aamount

Amount-erthresheld-ameunt: The Ceontract dewarding dauthority may ask the Director to

waive subcontracting goals where it anticipates that there are no subcontracting opportunities
or there are not sufficient LBEs available to perform the subconiracting work available on the

_Qéo ntract.
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The Director shall set L BE subcontracting participation goals for each such Ceontract,
where appropriate, based on the following factors:

(1) The extent of subcontracting opportunities presented by the Ceontract; and

(2) The availability of Small and Micro-LBE Ssubcontractors eapable-of certified to

provideirg goods and services ew-required under the scope of the proposed Ceontract.

Contractors shall satisfy the LBE subcontracting participation goals by using Smali and
Micro-LBEs with the following exception.: If the Director determines there are not sufficient

Small and Micro-LBEs available to perform the subcontracting work on the Ceontract, the

Director may set goéis based on the availability of ali LBEs and permit Ceontractors to satisfy

the goals by using Small, Micro or SBA-LBEs, or may set separate goals for. Small and Micro-
LBEs and for SBA-LBEs. _ | ‘

(B) Satisfaction of Goﬁd Faith Efforts Requirements. At the time of a Bbid or
preposal, all Biddersbids and propesals must meet the LBE subcontracting participation goals
set by the Director, and also must conducf good faith efforts and file evidence of good faith
efforts as required in Sectaons 14B.(D) and (E) respectlveiy, with the following exceptiong:

(1)  If upon submission of a Bbid e%p#epeﬁa-l the Bbid erpropesal demonstrates total
LBE participation that exceeds by thirty-five percent {35%) the established LBE subcontractlng
partlc:patlon goal for the Contract efthe Bbid erpropesal, the sea—t%aete; Bidder: W!-“—ﬂet—be- is "

not required to conduct good faith efforts or to file ev:dence of good faith efforts as required i in
Sections 14B. (D) and (E). For the sole purpose of determmmg whether a Bsid fo-va@p@S&l

exceeds by thirty-five percent (35%) the estabhshed LBE subcontracting partlczpat[on goal, and

(

therefore exempts the Ceontractor Bidder from the requ&rement to conduct and file evidence _ :

of good faith efforts, participation by the following LBEs shall be counted: Small and Micro- 4'

LBE prime contractors, Small and Micro-LBE J7oint Kvénture p'ar{ners, and SmaIAI and Micri_)}- o

LBE Ssubcontractors end-subeonsultants. Participation by SBAJLBEMmsas—gsubcontréCthé o

o

SuperwsorChu : : : : _ o . . o L . =
BOARD OF SUPERVISORS o ' ' S Cooioii v Page 24

TR T e ' © 4216/2010-
ERE 4 \documents and semngs\rlogez\locai settxngs\temp\notesfff692\conlracsmg 1 4b amendrients 12-6-10 doc

.642.'-; S




—

o e e o~ & On EES w N

and-snbeonsultants shall be counted if under Ssubsection 14B(8)(A), the Director permitted use

of SBA-LBE firms to satisfy subcontracting goals on the Ceontract:

(2) Bidders.on Public Works/Construction Contracts .in an amount less than the

‘ Threshold Amount or on ArchitecﬂEngiheering . Professional Services or General Services

Coniracts ih an amount less than the Minirrium Competitive Amount are not required to
conduct good faith efforts or io file avidénca of géod faith efforts as reguimd in Sections

141.8(D) énd (Ei to select Subcontractors fo meet LBE goais.
(C)Bids erprepesels that do not meet the LBE participation goal set under 14B.8(A) will

be rejected as non—respbnsive unless the Director finds that the Bbidder diligently under‘todk
all the good faith efforts required by this Ordinance and that the failure to meet the goal
resulted from an excusable error. The Ceontract dewarding Aauthority shall require Bbidders

or-proposers on-the-contracts 10 ‘contact.a [ BE before listing that LBE as a Ssubcontractor in the

- Bbid erprepesal. A Bbid orprepesed that fails to comply with this requirement will be rejected as

nonwrespbnsive. In addition only £8&'% LBEs that have been conteic.ted and agreed to be listed
as Ssubcontractors shall be credited toward meeting the LBE paricipation goal.
(D)} Good Faith Qutreach. In addition to meeting the LBE participation goal, bBidders

on (1) Public Works/Construction Contracts that equal or exceed the Threshold Amount: and (2)

Architect/Engineering , Professional Services or General Services Contracts that equal or exceed the

Minimum Competitive Amount shall undertake-good faith outreach as set forth in this Section =

14B.8 (D) to select Ssubcontractors to meet LBE goals;-except-that-bidders-on-publie -

se. Fxcept where a Contract does not include a subconiracting goal or a Bid is exempt from good faith

outreach under Section 14B.8(B), Bids Bids-orpropesals from Bbidders who fail {0 undertake the
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adequate-conduct and/or to document good faith outreach steps as required by this Ghapter
Ordinance and duly promulgated HRC Rules and Regulations andlor-whefail-tosubmit the-applicable

2} shall be declared nonresponsive. »

The Human Rights Cormmission shall by Rule and Regulation assign a numeric value
to each of the good faith outreach steps listed below. Adequate good faith outreach shall be a
minimum of 80 ponnts wsth a total of 100 pomts possible.

(1) Aﬁendmg any presol:c:tatton or prebid;-erpre-propesed meetings scheduled by the

City to inform all bidders of LBE program requirements for the project for which the geontract’

is awarded;
- {2) Identifying and selecting subcontracting opportunities to meet LBE goals;

(3) Advértising for LBE Ssubcontractors by posting 'the_ opportunity in an accessible

‘location, specified by the City, not less than fen (10) calendar days before the date the Bbids

can first be submitted. The advertisement must include information where Bsidders may
obtain adequate information about the plans, specifications, and requirements for the work.

This paragraph applies only if the City géve pubtic notice of the project not less than {zj[tee}z

' (15) calendar days prior fo the date the Bbzds can first be submitted

(4) Not less than ren (10) calendar days before the date the bids can first be submltted
contacting at feast the requisite number of L BEs by trade certified to perform the identified
work requi.red by the 14B Rules and Regulations,; and

(5) F’erforming fo!!éw-up contact on the initial solicitation with interested

Ssubcontractors ersubeonsultants and negotiating in good faith with LBEs, as set forth in .the_' g

14B Rules and Regulations, and not unjustifiably rejecting their Bbids erpropesals.

Supemsor Chu o Coa - _ : _ : Sl S
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(6) Advising and assisting interested LBEs that are bidding on and performing City
Ppublic Wwork and Ceonstruction Ceontracts with the City's bonding and financial assistance
progr'éms to obtain bonds, lines of credit, or insurance required by the City or the Baidder.

(E) Documentation of Good Faith Outreach. Each Bbid that equals or exceeds the

Threshold Amount or the Minimum Competitive Amount, as applicable, end-propesed shall document

good faith outreach and inciude the documentation with the Bsid. Such documentation shall
include: (1) the dollar amount of each subcontract and a statement of the scope of work to be
performed under the subcontract; (2) the identification of each subcontract awardéd to an LBE
and, (3) for each subcontract, copies of the Ssubcontractor Bsids subrnitted. Such
documentation shall contain at least the Bbid amount and a description of the scope of work,
and separately, for each subcontract, a full and complete stafement of the reason(s) for
selection of the Ssubcontractor. If the reason is based on relative quaiiﬂéa’tibné, the statement
rﬁust address the partiCUiar qualifications at issue. If the reason is the gbid;s respective dollar
amounis, the statement must state the amounts and describe‘ the similarities and/or
dissimilarities in the scope of work covered by the Bbids. If no written Bbids were submitted by
some or all of the Ssubcontractors who bid the job, the Bsidder shall submit a written
statement containing (1) the amount of each oral bid; and (2) separately, for each éubcontract,,
a full and cbmp!‘ete statement of the reason(s) for 'éefection of the Ssubcontractor. Bidders
shall maintain the documentation ,descrébe'd in this paragraph for three (3) years fol!.owing
submission of the Bsid or completion of the Ceontract, whichever is Iéter.

Sercﬁon 5. The San Francisco Administrative Code is hereby amended by amending
Section 14B.15 to read as follows!

SEC. 14B.15 - REPORTING AND REVIEW.

(A) Reporting_b'y the Director. Commencing January 1, 2007, and no later than

the first day of every third month thereafter, the Director shall issue a written report to this

Supervisor Chu
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Board. That réport shall document each City departmént's performance under the terms of
this Ordinance, including, among other things, each City depariment's progress in meeting
LBE goals and ensurjng non-discrimination against MBES, WBEs, and OBEs, and the
success of each department's prime contractors in complying with the [.BE subcontracting
provisions of this Ordinahce and ensuring non-discrimination against MBES, WBEs, and
OBEs. That report shall also state the level of participation of all categories of LBEs and
whether or not each City department has fully reported all data required by this Ordinance or
requeéted by HRC or the Controller. 7

(1) . Whenever the Director’s report concludes tﬁat a department management's -
intentional disregard or negligent performance of obligations imposed by this Ordinance has -

contributed to that department’s failure to meet its prime contracting goals or requirements of

- this Ordinance, or the failure of its prime contractors té meet their gsubciontractinggoals or

requirements of this Ordinance, or whenever the Director's report concludes that a City (
department has failed to provide any data required by this Ordinance or requested by the

HRC or the Controller, the Cierkrof this Board shall schedule before the appropriate

Committee of the Board a hearing on that report. The Clerk shall also give notice of that
hearing té the heads of the departments identified in the report and request the attendance of
the heads of those departments at the committee hearing. The Clerk's notice shall inforr'n'th_é;.' o
department héads t.h'at they must be prepared to respond to the Director's finding of - |
intentional disr_egard and/or negligent performance and to explain what steps they ihtenc_i to
take to forestall repetition of the problems identified in the Di'reCtbrs' report. The same - :
procedure shall be followed whenever the Director's report identifies any department és‘ '_ |
having failed to meet its prime or subcontracting goals for three (3) consecutive duarters. If the.

Director's report indicates that a City departmént has not meet its goals for three (3) -

" Supervisor Chu, SR : e _ o S o - <
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consecutive quarters, HRC and the City department shall institute a targeted program to

remedy lack of participation by LBEs in any affected industry.

(2)  The Director shall report to the Commission all waivers acted upon pursuant to
Section 14B.7(J) and 14B.8(A). Such report shall be made on a moﬁth!y basis following the
granting of the waiver.

(B) Reporting by City Departments.

(1} As part of their annual budg'elt submission to the Board of Supervisors, all
Ceontract 4ewarding deuthorities and City departments shall report annually:
| (z) to the Mayor on their progress in the preceding fiscal year tc_)wafd the
achieVement of the LBE goals and their steps to ensure non-discrimination against MBEs,

WBEs, and OBEs.; and

(b) to the Board of Supervisors, on their rcompliance»wiz‘h the Micro-LBE Set Aside

Program in accordance with Section 14B.7(K)(4).

(2) All Ceontract dewarding deuthorities and City departments shall cQoperate
with requests by the Human Rights Commission for information needed by the Human Rights
Commission. to make the reports to the Board of Supervisors required by Chaptér 14B.15(A).

(C) Reporting by the Commission. By July 1st of each fiscal year, the
Comm:ssmn shall subrmit an annuat r@port to the Mayor and this Board on the progress of the
City toward the goals of this Ordinance, together with an identification of problems and
specific recommendations for: (1) improving the City's performance in fostering L BE
participation in City contracting; and (2) er'suring non-discrimination agaihs‘[ MBES, WBEs,
and OBEs. The Commission’s report shall include an analysis of thé bidding environment in
the various industries that participate in City contracts.

Each year, after receiving the Commission's annual report, the Board shall hold é '

hearing to review the City's performance under this Ordinance, the administration of this

Supervisor Chu ‘ ‘ :
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Ordinance by the HRC, and the progress of City departments towards the purposes of this

Ordinance, and other subjects pe‘rtéining to the ordinance.

The Board shall act upon the Commission's recommendations by the first Board
meeting of January in each fiscal year. |

Section 6.  The San Francisco Administrative Code is hereby amended by amending
Section 14B.16 to read as follows: |

' SEC. 14B.16 — SAN FRANCESCO BONDING AND OTHER ASSISTANCE.

(A) San Francisco Bond;ng and Financial Assistance Program

(1) Program Description. The City and County of San Francisco, acting through the
Commission, intends to provide guarantees to private bondlng. companies and financial
institutions in order to induce those entities to provide required bonding and financing to
eligible contractors and subcontractors bidding on and performing City public work-and ]
works/construction contracts. This bondfng and financial assistance program is subject to the (
provisions of this Section 14B.16(A). | |

{(2) Eligible Contracts. The assistance described in this Section 148.16(A) shall be
avéiiable for any City public works/ s+ construction contract to which this 'Ordinance alpplies-.
| (3) Eligible Businesses. Businesses must meet'-lthe following criteria to qué[ify for
assistance under this Section 14B.16(A). N |

(a) The business may be either a prime contractor or subcontractor; and |

(b) The busiheéss must be certified by the Director as an LBE according‘. ’_[o the =

requirements of Section 14B.3, 14B.5. or 14B.6;

| (c) The business may be required to participate in a "bonding assistance tréi’ning L o
prog'ram" as offered by the Commission, which is anticipated to provide the fo[lowing:‘ :
(:) Bond apphcat;on assistance;
(u) Ass:stance in deve!opmg frnanCiaI statements
Sapem.sorChu - . SO o | | - | (
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(iii) Assistance in development of a pre-bond surety profile,

(iv) Identification of internal financial control systems, and

(v) Development of accurate financial reporting tools.

(4) Agreements Executed by the Human Rights Commission. The Director is hereby
authorized to enter info the following agreements in order to implement the bonding and
financial assistance program described in this Section 14B.16(A):

{a) With 'reéspéct to a surety bond, the agreement to guaranty up to 40 percent of the
face amount of the bond or $750,000, whichever is less; '

(b) With réspect to a construction loan to be made {o a contractor or subcdntracfor, an
agreement o guaranfy up to' 50 percent of the original principal am‘ount of the construction

loan or 50 percent of the actual loss suffered by the financial institution as a result of a loan

.d@fault, whichever is less; provided that in any event the City's obligations with respect to a

guaranty shall not exceed $750,000;

(c) Any other documents deemed necessary by the Director to carry out the ‘objectives
of this program, provided thaf such documents shall be subjectto review and approval by the
City Attorney's Office. |

(5) Monitoring and Enforcement. The Director shall maintain records on the use and
effectiveness of this program, includiﬁg'but not limited to (1) the identities of the businesses
and bonding companies participating in this program, (2) the types and dollar émounts of
public work contracts for which the program is utilized, and (3) the types and dollar amounts of
losses which the City is required to fund under this program. The Director shall submit writien
reports fo the Board of Supervisors every six months beginning January 1, 2007, advising the
Board of the status of this pfogfam and its funding capacity, and ah analysis of whether this

program is providing to be useful and needed.
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(6) Contributions to the San Francisco Self-Insurance Surety Bond Fund. Subject to the
budgetary and fiscal provisions of the San Francisco Charter, each de,‘partmen’t that conducts
publlc works or improvements under Chapter 6 of the Adm;mstratlve Code shal! contribute

annually to the San Francisco Setlf—insurance Surety Bond Fund ("the Fund") an amount that

s set by multiplying the annual contribution rate set pursuant to Section 10.100-371(c) times

its total appropriations for capital construction and improvement.
(7) No later than May 1, 2009, the Director in consultation with the City's Risk Manager

shall conduct a study of the City's ma;ntenance and facility contracts for the purpose of

recommending a process for the annual contribution rate that would enable the City to 1nc|ude

such contracts in the City's Bonding and Fmancnai Assistance Program. No later than June 1, -
2009, the'_Director shall fransmit to the Board of Supervisors appropriate Eégisiation to include
maintenance and facility contracts in the program. |

{8} The Treasurer of the City and County of San Francisco is hereby authonzed to

negotiate a line(s) of credit or any credit enhancement program(s) ot financial product(s) with
a financial institution(s) to provide funding; the program’s quaranty pool may serve as
cofiaterai for any such line of credit. - | |

In the event the City desires o grovide credit enhancement undér this Subsecﬁon fo.'r'a
period in excess of one fiscal year, the full aggregate amount of the City's oblsgat:ons under ;

City's obligations under such credlt enhancement. |
(89) Term of Bonding Asszstance Program. The Dlrector is authorized to enter mto the

agreements described in this Subsection for a perlod ending on the earlier of (1) June 30,
2013 or (2) the date on which the Controller is no longer able to certify th@ availability of funds

for any new guarantee agreement. BT Ce
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(910) Default on Guarantees. The Human Rights Commission shall decertify any
contractof that defaults on a loan or bond for which the City has provided a guarantee on the
contractor's behalf. However, the Human Rights Commission may in its solé discretion refrain
|| from such decertification upon a finding that the City has contributed to such default.

(B} Education and Training. The Director shall continue to develop and to streﬁgthen
education and training programs for LBEs and City contract awarding personnel. .

(C) Cooperative Agreements. With the approval of the Commission and the-Board of
Supervisors, the Director may enter into 6ooperative ag'reerﬁents with ageﬁci@s, public and

private, concerned with increasing the use of LBEs in government confracting.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attormey

By: A DM: Z)@L/ \
Cor THARINE BARNES
Deputy City Attorne
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FILE NO. 101006

'REVISED LEGISLATIVE DIGEST
~ {Amendment to the Whole dated December 6, 2010,
as further amended at the Land Use Committee)

[Administrative Code - Revisions to Local Business Enterprise Ordinance]

Ordinance amending Administrative Code Chapter 14B to increase set-a-separate :
minimum competitive amount applicable-te for general services contracts o $400,000;
to clarify ownership requirements for certification of local businesses with no single
majority owner and make other clarifications to address certification of businesses
under common ownership or with multiple locations; to-limit the SBA-LBE program-to
construction-and-construction-related-contracting; to.clarify requirements for sefting
aside contracts under the mandatory Micro-LBE Set-Aside program; to-revise ‘
exceed the-minimum competitive-amount; to exclude contracts under the threshold
amount or minimum competitive amount from revise good faith efforts outreach and
documentation requirements :

a0 et REH-8H0<] 2 & 2 Y G-H H
.- .

minimum-competitive-amount; to simplify and coordinate reporting requiréments; fo re-
P! L3 - - S A

uthorize the Treasurer fo otiate fin ial instruments in support of th
Bond and Financial Assistance Program after these provisions were inadvertently
rescinded; and to make technical corrections. :

Existing Law

Existing law sets the same minimum competitive amount of $100,000 for professional
services, architect/engineering, general services and commodities contracts.

Existing law requires business to have a s'in'gle 51% owner to be certified as an LBE. This is
an anomaly from prior law which limited certification to businesses that had at least 51%
ownership by one or more minority or women owners. ' :

Existing law requires each departments to set aside 25% to 50% of its total contracts under

the threshold amount or minimurm competitive amount for competition among Micro-LBEs

LT

without regard to the overall availability of eligible Micro-1.BEs for scope of work contracts fo -

be awarded.

Existing law required departments to make a report 60 days after the effective déte of
Ordinance 20-10, quarterly during 2010, and annually reports thereafter, concerning their
compliance with the set-aside (and other Chapter 14B) requirements.-

Existing law requires all bidders to undertake and document good faith outreach for all

contracts with subcontracting goals that exceed 50% of the threshold amount or minimum

BOARDOFSUPERVISORS .~ . L paget

competitive amount, as applicable.

12/6/2010°

Coekr o

n:anduse\jmalamutiboardsup\chullegislative digest contracting 14b.doc :




FILE NO. 1010086

Existing law inadvertently omitted provisions from prior law that authorized the Treasurer to
contract for financial products required by the San Francisco Surety Bond and Financial
Assistance Program. :

Amendmentis fo Current Law

This Ordinance amends the definition of "minimum competitive amount” for general services
only by increasing it to $400,000, which is the same as the "threshold amount” for public
works/construction contracts in Administrative Code Chapter 6.1(M).

This Ordinance aménds and clarifies the terms "owns" and "ownership" to correct an
unintended exclusion of locally owned and controlled businesses with ownership structures
that did not include at least one 51% owner from the LBE program. This Ordinance also
makes other technical corrections to clarify existing requiremenis for business certification.

This Ordinance amends Chapter 14B.2 (Definitions, "Eligible Public Works/Construction
Contract" and eligible Services/Commodities Contract) and 14B.3(K) (Micro-LBE Set-Aside
Program) to clarify that the total number of contracts that a department must set aside for
competition among Micro-LBEs is based on the total number of department contracts that
both are valued between $10,000 and the minimum competitive amount (or for
construction/public works contracts, the threshold amount) AND that have anticipated Micro-
LBE availability as determined by HRC based on HRC's statistics.

“This Ordinance revises departmental reports to the Board of Supervisors in Sections,
14B8.7(K)(3) and 14B.15(B)(1)(b) to be quarterly in 2011 to enable departments to develop
useful data. This Ordinance thereafter requires such reports as part of preexisting annual
reporting requirements. This Ordinance also removes the expired reporting requirement in
Section 14B.7(M).

This Ordinance revises the SBA-LBE program by capping the size of Commodities Contracts
to which the bid discount applies at $10,000,000 (14B.7(D). This Ordinance does not
otherwise change existing law, which caps SBA-LBE discounts for all other contracts at
$20,000,000. This Ordinance removes the duplicative provisions in Section 14B.7(1)(1).

This Ordinance requires bidders on contracts with subcontracting goals to undertake and
document good faith outreach ONLY for contracts that equal or exceed the threshold amount
or the minimum competitive amount (as applicable).

This Ordinance reinstates provisions inadvertently removed by Ordinance 314-08 (amending
Section 14B.16 to add a Self-Insurance Surety Bond Fund to the San Francisco Bonding and
Financial Assistance Program) that authorized the Treasurer to contract for financial products
required by the San Francisco Surety Bond and Financial Assistance Program. '

BOARD OF SUPERVISORS , Page 2
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FILE NO. 101006

This Ordinance makes a technical correction removing the phrase "or proposal' to conform theg
term "bid" to its definition, standardizes the capitalization of defined terms and makes other
similar minor conforming revisions. ‘

Background Information

This Ordinance increases the size of General Services Contracts (janitorial, security guard,
landscaping, e.g.) eligible for set-aside from $100,000 to $400,000 to allow Micro-LBEs a
meaningful opportunity to compete for this city work. Because General Services Confracts

are so labor intensive, the cost for the scope of services of even small City contracts for
general services generally exceeds the minimum competitive amount ($100,000) applicable to.
Commodities, Professional Services, and Architect/Engineering Services Contracts.

This Ordinance corrects an error created when Ordinance 314-08 inadvertently removed the
Treasurer's authority to enter into agreements required to implement the City's Bonding and
Financial Assistance Program. Prior to its removal, the Treasurer has had this necessary
authority since the City established the Bonding and Financial Assistance Program.

Summary Comparison to Ordinance Introduced July 27, 2010 (File # 101006)

The Ordinance introduced July 27, 2010 (File # 101006} ("Original Ordinance") included
provisions limiting the SBA-LBE program to public works/construction, specialty construction
and architect/engineering contracts which are omitted in this Amendment of the Whole dated (\
December 6, 2010 ("Amended Ordinance"). Therefore, under the Amended Ordinance, the "
SBA-LBE program applies to all types of City contracts. However the Amended Ordinance
caps the size of Commodities Contracts for which SBA-LBE discounts are applicable to
$10,000,000 whereas all other contracts are capped at $20,000,000.

The Original Ordinancé required subgoals for Professional Services contracts in excess of the
Minimum Competitive amount ($100,000). This Amended Ordinance requires subgoals for
Professional Services contracts in excess of 50% of the Minimum Competitive amount - -
($50,000). ' _ _ .

The Original Ordinance did not re-authorize the Treasurer to contract for ﬁnahciai products
required by the San Francisco Surety Bond and Financial Assistance Program. :

The Amended Ordinance makes additional, non—sub'stantivé technical c'orrectioné. :
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Smatl BUSINESS COMMISSION CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF SMALL BUSINESS + GaviN NEwsOM, MAYOR

September 17, 2010

Ms. Angela Calvillo, Clerk of the Board
Board of Supervisors

City Hall room 244

1 Carlton B. Goodlett Place
San Francisco, CA 94102-4694

Re: File No. 101006 [Revisions to Local Business Enterprise Ordinance]

Small Business Commission Recommendation: Approval

Dear Ms. CaEviIEo:

On September 13, 2010, the Small Business Commission heard and recommended approval of Board of
Supervisors File Ne. 101006,

The SBC thanks Supervisors Chu and Chiu, the Office of Contract Adminisiration, and the Human Rights
Commission for their continued support of local small businesses.

Sincerely,

- - | o4 ’
Regina Dick-Endrizzi

Director, Office of Simall Business

ce.  Supervisors Chu, Chiu
Starr Terrell, Mayor’s Office
Alisa Somera, Clerk of the Economic and Land Use Commitiee.

SMALL BUSINESS ASSISTANCE CENTER/ SMALL BUSINESS COMMISSION
1DR, CARLTON B. GOODLETT PLACE, ROOM 110 SAN FRANCISCO, CALIFORNIA 94102-4681
(415) 554-6408
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