City and County of San Francisco
Municipal Transportation Agency
One South Van Ness Ave. 7th floor
San Francisco, California 94103
First Amendment to Agreement
Contract No. SFMTA-CCO No. 15-1349

THIS AMENDMENT (this “Amendment”) is made as of October 1, 2016, in San
Francisco, California, by and between TEGSCO, LLC, dba San Francisco AutoReturn,
(“Contractor”), and the City and County of San Francisco, a municipal corporation
(“City”), acting by and through its Municipal Transportation Agency (“SFMTA”).
RECITALS
A.

City and Contractor have entered into the Agreement (as defined below).

B.
City and Contractor desire to modify the Agreement on the terms and conditions
set forth herein to include reference to the license agreement between Contractor and the
City for property at 7th and Harrison Streets in San Francisco for use, by Contractor, as
the Primary Storage Facility under the Agreement.
NOW, THEREFORE, Contractor and the City agree as follows:
1.

Definitions. The following definitions shall apply to this Amendment:

1a.
Agreement. The term “Agreement” shall mean the Agreement dated April
1, 2016 between Contractor and City.
1b.
Other Terms. Terms used and not defined in this Amendment shall have
the meanings assigned to such terms in the Agreement.
2.

Modifications to the Agreement. The Agreement is modified as follows:

2a.
follows:

Section 4.3. (Designated Facilities) is replaced in its entirety to read as

4.3 Designated Facilities. Contractor shall perform the Services required
under this Agreement at the Primary and Long-term Storage Facilities, which shall be
located on premises designated by City.
4.3.1 Long-term Storage Facility. As of the Effective Date of this
Agreement, the City designates 2650 Bayshore Boulevard, Daly City, California as
the site of the Long-term Storage Facility. Contractor shall operate the Long-term
Storage Facility from 2560 Bayshore Boulevard in accordance with the terms and
conditions of the Revocable License to Enter and Use Property at 2650 Bayshore
Boulevard (“the 2650 Bayshore License”), which is attached hereto as Appendix D,
and is incorporated by reference as though fully set forth herein. At any time during
the Term of this Agreement, City may, at its sole and absolute discretion, designate a
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new facility to serve as the Long-term Storage Facility, and may require Contractor
to relocate to that facility in accordance with the terms and conditions of the 2650
Bayshore License.
4.3.2 Primary Storage Facility. As of the Effective Date of this
Agreement, the City designates 450 7th Street, San Francisco, California as the site
of the Primary Storage Facility. As of October 1, 2016, Contractor shall operate the
Primary Storage Facility from 450 7th Street in accordance with the terms and
conditions of the Revocable License to Enter and Use Property at 450 7th Street
(“the 7th Street License”), which is attached hereto as Appendix F, and is
incorporated by reference as though fully set forth herein. At any time during the
Term of this Agreement, City may, at its sole and absolute discretion, designate a
new facility to serve as the Primary Storage Facility, and may require Contractor to
relocate to that facility in accordance with the terms and conditions of the 7th Street
License.
2b.
Section 4.9 (Performance Surety Bond) is replaced in its entirety to read as
follows:
4.9 Performance Surety Bond. Upon the Effective Date of this Agreement,
Contractor shall provide to the City, and shall maintain throughout the Term of this
Agreement and for a period of at least ninety (90) days after expiration or termination of
this Agreement, or until all of Contractor’s obligations have been performed under this
Agreement, whichever date is later, a performance guarantee of two million dollars
($2,000,000), which shall consist of a Performance Surety Bond of two million dollars
($2,000,000) in favor of the City and County of San Francisco, a municipal corporation,
acting by and through its Municipal Transportation Agency, guarantying the faithful
performance by Contractor of this Agreement, of the 2650 Bayshore License, of the 7th
Street License, and of the covenants, terms and conditions of this Agreement the 2650
Bayshore License, and the 7th Street License, including all monetary obligations set forth
herein, and including liquidated damages and any dishonesty on the part of Contractor.
The City may draw upon such Performance Surety Bond in circumstances which
include, but are not limited to:
(a) To ensure regulatory compliance in the event that Contractor receives a
notice of violation or other regulatory order from a governmental or regulatory agency
with jurisdiction over Contractor’s operations or the properties used by Contractor for the
performance of this Agreement and Contractor does not achieve compliance with the
notice of violation or order to the satisfaction of the issuing agency within the time
specified by the agency, or by the City if the agency does not specify a timeframe.
(b) To reimburse the City for any fine or other charge assessed against the City
related to any notice of violation or other regulatory order issued to Contractor.
(c) To reimburse the City for costs associated with City’s environmental
assessments or corrective action related to Contractor’s violation of any of the
requirements of Appendix D, the 2650 Bayshore License, or Appendix F, the 7th Street
License, which may be performed at the City’s sole discretion.
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(d) To satisfy any overdue payment obligations owed by Contractor to City
pursuant to Appendices D or F.
(e) To satisfy fines assessed by City against Contractor pursuant to Appendices
D or F.
(f) To compensate City for losses or damage to property caused by Contractor.
The Performance Surety Bond required by this Section 4.8 shall be issued on a
form prescribed by City, which is attached hereto as Appendix E, and issued by a financial
institution acceptable to the City in its sole discretion, which financial institution shall (a)
be a bank, insurance or trust company doing business and having an office in the State of
California, (b) have a combined capital and surplus of at least $25,000,000, and (c) be
subject to supervision or examination by federal or state authority. If Contractor defaults
with respect to any provision of this Agreement, City may, but shall not be required to,
make its demand under said Performance Surety Bond for all or any portion thereof, to
compensate City for any loss or damage which City may have incurred by reason of
Contractor’s default or dishonesty, including (but not limited to) any claim for fines or
liquidated damages; provided, however, that City shall present its written demand to said
bank, insurance or trust company for payment under said Performance Surety Bond only
after City first shall have made its demand for payment directly to Contractor, and five (5)
full days have elapsed without Contractor having made payment to City.
2c.
Section 4.14 (Maintenance Deposit) is replaced in its entirety to read as
follows:
4.14 Upon execution of this Agreement, Contractor shall deposit with City
the amount of one hundred thousand dollars ($100,000) as a maintenance deposit. These
funds may be used by City as specified in Appendices D and F, including but not limited
to when maintenance required by Appendices D or F is not done in a timely manner or in
accordance with the standards of this Agreement, including the standards of Appendices D
or F. Contractor shall be responsible for replenishing this maintenance deposit fund to
maintain a balance of one hundred thousand dollars ($100,000) within fifteen (15) days of
any date that the fund falls below the minimum balance. Failure to replenish the
maintenance deposit fund for more than forty-five (45) days shall be an Event of Default
under Section 8.2 of this Agreement. Any interest accrued and earned on the maintenance
deposit fund shall be retained by City.
2d. Section 4.16 (Environmental Oversight Deposit) is replaced in its entirety to
read as follows:
4.16 Environmental Oversight Deposit. Upon the Effective Date of this
Agreement, Contractor shall provide to the City, and shall maintain and replenish
throughout the term of the property licenses set forth in Appendices D and F of this
Agreement and for a period of at least ninety (90) days after termination or expiration of
those licenses, an Environmental Oversight Deposit in the amount of ten thousand dollars
($10,000), which shall be deposited in an account specified by City. If Contractor
receives a notice of violation or other regulatory order from a governmental or regulatory
agency with jurisdiction over the designated facilities or its operations, and such notice is
not cured within fourteen (14) days, the City may draw from this deposit to reimburse the
City for staff costs incurred by the City while inspecting site conditions and enforcing and
administering the Hazardous Materials provisions of the licenses. If Contractor receives a
SFMTA P-550 (8-15/2-16)

3 of 6
w:\muniwebmaster\9-6-16 item 10.7 contract and license for 450 7th
st..doc

]

notice of violation or other regulatory order from a governmental or regulatory agency
with jurisdiction over the site and or its operations, and such notice is cured within
fourteen (14) days, the City may draw from this deposit in an amount not to exceed $500
to reimburse the City for staff costs incurred by the City. The City will submit an invoice
to Contractor for any such costs, and Contractor will pay such invoiced amounts within
thirty (30) days to replenish the Environmental Oversight Deposit. Contractor’s failure to
pay such costs within thirty (30) days, or to replenish the Environmental Oversight
Deposit if drawn upon, will constitute an Event of Default under Section 8.2 of this
Agreement.
2e. Section 8.2 (Termination for Default; Remedies.) is replaced in its entirety to
read as follows:
8.2

Termination for Default; Remedies.

Each of the following shall constitute an immediate event of default (“Event of
Default”) under this Agreement:
Contractor fails or refuses to perform or observe any term, covenant or
condition contained in any of the following Sections of this Agreement:
3.5
4.5
4.9
4.14
4.15
4.16
Article 5
Article 7
10.4
10.10
11.10

Submitting False Claims
Assignment
Performance Bond
Maintenance Deposit
Claims Fund
Environmental Oversight Deposit
Insurance and Indemnity
Payment of Taxes
Nondisclosure of Private, Proprietary or Confidential Information
Alcohol and Drug-Free Workplace
Compliance with Laws

Contractor fails or refuses to perform or observe any other term, covenant or
condition contained in this Agreement, including any obligation imposed by ordinance or
statute and incorporated by reference herein, and such default continues for a period of ten
days after written notice thereof from to Contractor.
Contractor (i) is generally not paying its debts as they become due; (ii) files, or
consents by answer or otherwise to the filing against it of a petition for relief or
reorganization or arrangement or any other petition in bankruptcy or for liquidation or to
take advantage of any bankruptcy, insolvency or other debtors’ relief law of any
jurisdiction; (iii) makes an assignment for the benefit of its creditors; (iv) consents to the
appointment of a custodian, receiver, trustee or other officer with similar powers of
Contractor or of any substantial part of Contractor’s property; or (v) takes action for the
purpose of any of the foregoing.
A court or government authority enters an order (i) appointing a custodian,
receiver, trustee or other officer with similar powers with respect to Contractor or with
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respect to any substantial part of Contractor’s property, (ii) constituting an order for relief
or approving a petition for relief or reorganization or arrangement or any other petition in
bankruptcy or for liquidation or to take advantage of any bankruptcy, insolvency or other
debtors’ relief law of any jurisdiction or (iii) ordering the dissolution, winding-up or
liquidation of Contractor.
On and after any Event of Default, City shall have the right to exercise its legal
and equitable remedies, including, without limitation, the right to terminate this
Agreement or to seek specific performance of all or any part of this Agreement. In
addition, where applicable, City shall have the right (but no obligation) to cure (or cause to
be cured) on behalf of Contractor any Event of Default; Contractor shall pay to City on
demand all costs and expenses incurred by City in effecting such cure, with interest
thereon from the date of incurrence at the maximum rate then permitted by law. City shall
have the right to offset from any amounts due to Contractor under this Agreement or any
other agreement between City and Contractor: (i) all damages, losses, costs or expenses
incurred by City as a result of an Event of Default; and (ii) any liquidated damages levied
upon Contractor pursuant to the terms of this Agreement; and (iii), any damages imposed
by any ordinance or statute that is incorporated into this Agreement by reference, or into
any other agreement with the City.
All remedies provided for in this Agreement may be exercised individually or
in combination with any other remedy available hereunder or under applicable laws, rules
and regulations. The exercise of any remedy shall not preclude or in any way be deemed
to waive any other remedy. Nothing in this Agreement shall constitute a waiver or
limitation of any rights that City may have under applicable law.
Any notice of default must be sent by registered mail to the address set forth in
Article 11.
2f. Appendix F (Revocable License to Enter and Use Property at 450 7th Street) is
hereby attached and incorporated into this Agreement as though fully set forth herein.
3.
Effective Date. Each of the modifications set forth in Section 2 shall be effective
on and after the date of this Amendment.
4.
Legal Effect. Except as expressly modified by this Amendment, all of the terms
and conditions of the Agreement shall remain unchanged and in full force and effect.
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