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FILE NO. 101504 ~ RESOLUTION NO.

[Airport Concession Lease - Museum of Modern Ar]

Resolution approving the International Terminal MuseumlGallery Store Lease between
San Francisco Museum of Modern Art and the City and Cbunty of San Francisco, acting
by and through its Airport Commiésion. |

WHEREAS, The Airport Comm‘issib’n has fequested for proposals for the International
Terminal Museum/Gallery Store Lease; and

WHEREAS, San Franciéco Museum of Modern Art was sole propbser and was
deemed responsive and responsible; énd,

WHEREAS, The Airport Commission approved Resolution No. 10-0287, adopted
September 7, 2010, awarding the International Terminal Museum/Galiery Store L'ease to San
Francisco Museum of Modern Art: now, therefofe, be it |

RESOLVED, That the Board of Supervisors hereby approves the International Terminal
Museum/Gallery Store Lease, copies of which are contained in Board of Supervisors’

File No, 101504.

“*Airport Commission™ '
BOARD OF SUPERVISORS o Page 1
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BUDGET AND FINANCE COMMITTEE MEETING . . JANUARY 12,2011

Department:
San Francis

International Airport (Airport

_ Legislative Objective -
The proposed resolution would authorize the Airport to enter into a 10-year lease agreement from February 1,
2011 through January 31, 2021, with the San Francisco Museum of Modern Art (SFMOMA) for SFMOMA to
use of 2,282 square feet of retail space at the Airport’s International Terminal.

Key Points

The San Francisco Museum of Modern Art has Operéted a 2,282 square foot retail store at the Airport’s
International Terminal since January 22, 2001 under a lease between the Airport and SFMOMA, which expired
on January 21, 2006. .

On August 12, 2002, the Board of Supervisors approved the Airport’s Concession Support Program (File 02-
1230), retroactive to September 11, 2001, as Amendment No. 1 to the SFMOMA lease, which (1) suspended
the Minimum Annual Guarantee (MAG), until the MAG was reinstated, (2) required payment of percentage
rent instead of the MAG, and (3) included a renewal option to extend the term of the lease for one five-year
period. On- January 22, 2006, SFMOMA exercised the renewal option in the Concession Support Program for
an additional five-year term, which expires on January 21, 2011. ' ' :

In April 2010, the Airport issued a Request for Proposals (RFP) for a new lease of the same 2,282 square feet of
retail space in the International Terminal for a museum/gallery store. According to Mr. John Reeb, Senior
Principal Property Manager at the Airport, the RFP was advertised in several Bay Area business journals and
‘independent publications and the Airport contacted several firms regarding their possible proposals, However,
the Airport received only one proposal from the San Francisco Museum of Modern Art (SFMOMA) on August
11, 2010. The Airport subsequently convened a three-member panel, comprised of Airport staff, which
evaluated the qualifying proposal and determined that the SFMOMA proposal was responsive and responsible.
Fiscal Impacts :

Under the proposed lease, SFMOMA would pay the Airport an annual rent of the greater of either (a) its
percentage of gross sales, or (b) the Minimum Annual Guarantee (MAG) of $125,000. The estimated rent for
the first year payable to the Airport under the proposed lease would be $131,000, based on a percentage of
gross sales.

The MAG will decrease from $175,000 under the existing lease with SFMOMA to $125,000 under the
proposed lease, a reduction of $50,000 or 28.6 percent. In FY 2009-2010, the SEMOMA paid the Airport the
MAG of $175,000, which was $34,447 greater than the percentage rent of $140,553. Mr. Reeb states that the
MAG of $125,000 in the proposed lease agreement was the amount submitted by SFMOMA under the Airport
competitive REP process. As previously noted, SFMOMA submitted the only proposal to the Airport.

In addition to the annual rent, under the proposed lease, SFMOMA would pay the Airport an annual
Promotional Program Fee of $2,282, such that SFMOMA is estimated to pay the Airport, under the first year of
the proposed lease, a total of $133,282 ($131,000 in rent plus $2,282 in fees). Additionally, under the proposed
lease, SFMOMA is required to make a one-time Minimum Investment of $798,700, based on 2,282 square feet,
or a cost of $350 per square foot. | ‘ '

_ . Recommendation

Approve the proposed resolution. ‘

SAN FRANCISCO BOARD OF SUPERVISCRS BUDGET AND LEGISLATIVE ANALYST




BUDGET AND FINANCE COMMITTEE MEETING - JANUARY 12,2011

MANDATE STATEMENT / BACKGROUND

* Mandate Statement
In accordance with City Charter Section 9.118(c), any lease exceeding ten years and/or having
anticipated revenue of $1,000,000 or greater is subject to the Board of Supervisors approval.

Béc_kgrdu_nd

Based on a competitive process, the San Francisco International Airport (Airport) entered into
the existing five-year lease agrc;emeht between the Airport and the San Francisco Museum of
Modern Art (SFMOMA) for 2,282 square feet of retail space in the Airport’s International
Terminal in order for SFMOMA to operate a retail museum store, effective from January 22,
2001 through January 21, 2006.' '

On August 12, 2002, the Board of Supervisors approved the Airport’s Concession Support
Program (File 02-1230), retroactive to September 11, 2001, as Amendment No. 1 to the
SFMOMA ledse, which (1) suspended the Minimum Annual Guarantee (MAG), until the MAG
was reinstated?, (2) required payment of percentage rent instead of the MAG, and (3) included a
renewal option to extend the term of the lease for one five-year period. On January 22, 2006,
SEMOMA exercised the renewal option in the Concession Support Program for an additional
five-year term, which expires on January 21, 2011.

In April 2010, the Airport issued a Request for Proposals (REP) for a new lease of the same
" 2,282 square feet of retail space in the Airport’s International Terminal for a museum/gallery
store. According to Mr. John Reeb, Senior Principal Property Manager at the Airport, the REP
was advertised in several Bay Area business journals and independent publications and the
Airport contacted several firms, including the (2) California Academy of Sciences, (b) de Young '

Museum, (¢) Asian Art Museum, and (d) Contemporary Jewish Museum, regarding their

possible proposals. However, the Airport received only one proposal from the San Francisco -~
Museum of Modern Art (SFMOMA) on August 11, 2010. The Airport subsequently convened a
three-member panel, comprised of Airport staff, which evaluated the qualifying proposal and
determined that the SFMOMA proposal was responsive and responsible. o

| DETAILS OF PROPOSED LEGISLATION .~

Th proposed resolution would authorize theirprt to ener‘ into ‘10-year lease gemet -
from February 1, 2011 through January 31,:2021, with the San Francisco Museum of Modern Art -

(SFMOMA) for SFMOMA to use 2,282 square feet of retail space in the Airport’s International - | e

Terminal. - [

-V This origisial fease agreenent was ‘ot subject to approval by the Board of Supervisors bécause the lease agreement T

(1) had anticipated revenue of less than $1,000,000 and (2) was less than ten years...: -

2 Under the Airport’s Congession Support Program, “once the monthly enplanements equal or exceed 85 pc_rcértt of. .
the monthly enplanements for the same month in calendar year 2000 for two consecutive months, effective as of the |

first day of the second month in which the 85 percent threshold is achieved, the Tenant’s MAG shall be reinstated, -
and thereafter, Tenant shall be required to pay rent as provided in the Lease.”. ~. /v 0 0T
SAN FRANCISCO BOARD OF SUPERVISORS RSN U BUDGET AND LEGISLATIVE ANALYST



BUDGET AND FINANCE COMMITTEE MEETING : JANUARY 12,2011

Table 1 below compares tﬁe provisions in the existing and proposed leases between the Airport
and the SFMOMA. : ‘ '

Table 1: Comparison of the Existing Lease between the Airport and San Francisco Museum of
Modern Art, and the Proposed Lease Agreement

e Proposed

Existing Lease Lease Agreement
MAG : $175,000 $ 125,000
Percentage Rent 10% of Gross Revenues 10% of Gross Revenues
Term Five years Ten Years
Square Footage 2,282 square feet . 2,282 square feet
Promotional Program Fee | $2,282 per year ($1.00 per square foot) | $2,282 per year {$1.00 per square foot)
I?,I’::i;:':f Investment 342,300 (5150 per square foot) $798,700 (8350 per square foot)

Annual Rent: The proposed lessce, the San Francisco Museum of Modern Art, would pay the
Airport an annual rent of either the greater of (a) ten percent of gross sales, or (b) the Minimum
‘Annual Guarantee (MAG). According to Mr. Reeb, the percentage rent was specified by the
* Airport in the RFP, based on expected sales volume, calculated by using expected enplanements
and average sales data, a comparison to existing leases of other locations in' the Airport for
similar businesses and a comparison with other rental rates at the Airport. As shown in Table 1
above, percentage rent of ten percent of gross revenues would remain the same in the existing
and proposed leases.

However, under the proposed lease, the Minimum Annual Guarantee (MAG) would be $125,000
per year, subject to an annual Consumer Price Index (CPI)’ adjustment, beginning on February
1, 2012. If the CPI decreases, the MAG will not decrease to a value less than the previous year’s
MAG. As shown in Table 1 above, the existing lease includes a MAG of $175,000. Mr. Reeb
advises that the SFMOMA, the sole proposer under the Airport’s RFP process, submitted the
tower MAG as part of their competitive proposal. Therefore, the MAG would decrease by
$50,000 from $175,000 to $125,000.

Promotional Program Fee: In addition to annual rent, the Airport charges a Promotional Program
Fee to recover 4 portion of the costs to advertise and promote the retail stores in the Airport’s
Terminals. Under both the existing and proposed leases, SFMOMA would pay an annual $1.00
per square foot Promotional Program Fee, or $2,282 per year for 2,282 square feet. The
Promotional Program Fee is subject to an annual CPI adjustment. If the CPI decreases, the Fee
will not decrease to a value less than the previous year’s Fee. '

Minimum Investment: The proposed lease also requires SFMOMA to make tenant improvements
in order to refurbish, redecorate, and modemize the interiors and exteriors of its retail space, at
no cost to the Airport. Under the existing lease, SFMOMA was required to make a one-time
Minimum Investment of $342,500 for tenant improvements, or $150 per square foot, based on
the 2,282 square feet of space. Under the proposed lease, the one-time Minimum Investment for

! The Consumer Price Index represents changes in the prices of all good and services for All Urban Consumers in
the San Francisco-Oakland-San Jose area and is published by the Bureau of Labor Statistics under the United States
Department of Labor.

SaN FRANCISCO BOARD- OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST
7-3 ’ '



BUDGET AND FINANCE COMMITTEE MEETING _ ' JANUARY 12, 2011

such tenant Jmprovements is $798 700, based on 2,282 square feet, or a cost of $350 per square
foot.

FiSCAL IMPACT:'. e —

As noted above, the MAG durlng the first year of the proposed lease would be $125,000, plus
$2,282 in required annual Promotional Program Fees, or a total minimum annual payment of
$127,282 payable by SFMOMA to the Alrport According to Mr. Reeb, based on projected
annual sates of $1,310,000 for SEMOMA in FY 2011-2012, theAirport expects SFMOMA to
pay the annual percentage rent during the first year of the lease, or a total annual rent of
$131,000, as shown in Table 2 below. This total pro;ected rent in the first year of $131,000
exceeds the MAG of $125,000 by $6,000.

Table 2: Projected First Year Annual Rent of San Francisco Museum of Modern Art
Minimum Projected Projected Percentage . ’ifo}a[ Annual
Annual Sales Sales Rent (10 percent | "Refit Payments
Guarantee " of Gross Sales) to the Airport
San Francisco Museumn of ‘ e
Modermn Art $ 125,000 | $ 1,310,600 : $ 131,000 $ - 131,000

Given that the Airport would also receive $2,282 in annual Promotional Program Fees, the
© Airport anticipates receiving total annual revenue of $133 282 in the first year under the
proposed lease.

As noted above however, the MAG will decrease from $175,000 under the existing lease to
$125,000 under the proposed lease, a reduction of $50,000 or 28.6 percent. According to data
provided by the Airport, under FY 2009-2010, gross revenues at SFMOMA totaled $1,405,529,
such that the percentage rent at ten percent would have been $140,553. Therefore,. SFMOMA
paid the Airport the MAG at $175,000 in FY 2009-2010, which was $34,447 greater than the
percentage rent of $140,553. Mr. Reeb states that the MAG in the proposed lease agreement was
set at $125,000 based on the. Airport’s competitive RFP process. As noted above, SFMOMA
' submittcd the sole proposaI in response to the Axrport’s competitive RFP process '

- Approve the proposed resolution.

SAN FRANCISCO BOARD OF SUFERVISORS .~ = . . BUDGET AND LEGISLATIVE ANALYST -



AIRPORT COMMISSION

ciITyY AND:COUNTY OF SAN FRANCISCO

10-0287

" RESOLUTION NO.

AWARD OF THE INTERNATIONAL TERMINAL MUSEUM/GALLERY STORE
LEASE TO SAN FRANCISCO MUSEUM OF MODERN ART, FOR A MINIMUM

ANNUAL GUARANTEE OF $125,0600 FOR THE FIRST YEAR OF THE LEASE

WHEREAS, by Resolution No. 10-0169, adopted Aprﬂ 6, 2010,‘ the Airport Commission
(“Commission”) authorized staff to commence the competitive selecﬁon process
for the International Terminal Museum/Gallery Store Lease (“Lease”) through a
Request for Proposal {“'RFP"); and

WHEREAS, by Resolution No. 10-0222, adopted June 15, 2010, the '(’Zorm_nission authorized

staff to accept proposals; and

WHEREAS, on August 11, 2010, staff received one (1) proposal from San Francisco Mu‘seﬁm
' of Medern Art (“SFMOMA™); and ‘

WHEREAS,  a three-member panel reviewed the qualifying proposal and determined

- SFMOMA to be responsive and responsible; now, therefore, be it

RESOL,VED, that thi§ Comirnission héreby awards the International Terminal Museum/Gallery
Lease to San Francisco Museum of Modern Art, a non-profit organization, under
the conditions set forth in the staff memorandum on file with the Comimission '
Secretary, including, but not limited to, a Minimum Annual Guarantee of

: $125',OOO for the‘ first year of the lease or ten (10%) of gross revenues, whichever

is greater, a term of ten (10) years.

[ hereby certify that the foregoing resolution was adopted by the Airport Comnission

SEP 07 2010 .~

ar ity meeting of ... e e e £ e @
7 it

Secretary




File No.
FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(8.F. Campaign and Governmental Conduct Code § 1.120)

City Elective Officer Information (Please prmt clearly.)

Name of City elective officer(s): ' ) City elective office(s) held:

Mayor Gavin Newsom - . ' Mayor, City and County of San Francisco;
Members, SF Board of Supemsors Members, SF Board of Supervisors

Contractor Information (Please print clearly.)

Name of contractor:

San Francisco Museum of Modern Arts

Please list the names of (1) members of the contractor’'s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20-percent or move in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political tommittee sponsored or controlled by the contractor. Use
additional pages as necessary.

Board of Trustees Chairman _ Charles R. &chwab

Board of Trustees President : ‘ Robert J. Fisher

Board of Trustees Vice Chairs Richard L. Green; Robert M. Wright
Board of Trustees Secretary/‘l’ reasurer Dennis J. Wong ‘

C‘ontractor address:
151 Thard Street, San Francisco, CA 94103

Date that contract was approved: Amount of contract:
Alrport Commission approved on 9/7/2010 subject to Board | Minimum Annual Guarantee $125,000 for the first

of Supervisors’ approval - lease year, subject to adjustments upwards
Describe the nature of the contract that was approved: ‘

Lease was awarded through a Request for Proposal process

| Comments:

Lease term is ten (10) years

This contract was approved by (check applicable):

(1 the City elective officer(s) identified on this form (Mayor, Gavin Newsom)
Ma board on which the City elective officer(s) serves San Francisco Board of Sunemsors

. Print Name of Board :
[? the board of a state agency (Flealth Authority, Housing Authority Commission, Industrial Development Authority
Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Deveiopment Authorlty) on which an appomtee of the City elective officer(s) identified on this form sits

Print Name of Board
Filer Information (Please print clearly.)
Name of filer: : Contact telephone number:
Angela Calvillo, C!erk of the Board of Supervisors =~ (415) 554-5184
Address: T E-mail:
1 Dr. Carlton B. Goodlett Place, Room 244, Board.of.Supervisors @sfgov.org
San Francisco, CA 94102-4689 ‘ .

Signature of City Elécltivg Officer (if submitted by City elective officer) * _ VI)ate Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) " Date Signed



~ Gina Priest

Subject: . FW: SFMOMA Lease
Attachments: image.image001.gif@01CB856A.4B3C9440.gif

From: David Serrano-Sewell [mailto: David.Serrano- Seweii@sfgov org]

Sent: Tuesday, November 16, 2010 9:33 AM

To: John Reeb _

Subject: Re: SFMOMA Lease 2 ‘ . :

looks good

David Serrano Sewell, Deputy City Attorney
San Francisco City Attorney’s Office

San Francisco International Airport
International Terminal, 5th Floor

P.0. Box 8097 :

San Francisco, CA 94128

Phone: 650.821.5075
Fax: 650.821.5086

————— John Reeb <John.Reeb®flysfo.com> wrote: ~----

To: David Serrano-Sewell <David.Serraho«SeweH@sfqov.orq>
From: John Reeb <John.Reeb@flysfo.com>
Date: 11/16/2010 08:43AM

Cc: Gina Priest <Gina.Priest@®flysio.com> . . -
Subject: SFMOMA Lease '

Hi David,
Please find attached the new SFMOMA lease for the new contract for your review. Pretty standard stuff.
Thank you Sir.

J oh;l

[attachment "IT Museum-Gallery Store Lease.doc” removed by David Serrano-Sewell/CTYATT]






LEASE AGREEMENT
| FOR
THE INTERNATIONAL TERMINAL
MUSEUM/GALLERY STORE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

by and between

'SAN FRANCISCO MUSEUM OF MODERN ART,

as ‘tenant
and

CITY AND COUNTY OF SAN FRANCISCO
ACTING BY AND THROUGH ITS AIRPORT COMMISSION,
: as landlord

Gavin Newsom
Mayor

AIRPORT COMMISSION
Hon, Larry Mazzola, Prgsident
Hon. Linda S. Crayton, Vice President
Hon. Eleanor Johns
Hon. Richard J. Guggenhime
John L. Martin
Airport Director .

September 7, 2010

Lease No.10-0287
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LEASE AGREEMENT
FOR THE
INTERNATIONAL TERMINAL MUSEUM/GALLERY STORE LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

MAJOR LEASE TERM SUMMARY

For the convenience of Tenant and City (as such terms are defined below), this Major Lease Term
Summary (this “Summary’’) summarizes certain terms of this Lease (as defined below). This Summary
is not intended to be a detailed or complete description of this Lease, and reference must be made to the
other Sections below for the particulars of this Lease. In the event of any inconsistency between the
- terms of this Summary and any other provision of this Lease, such other provision shall prevail.
Capitalized terms used elsewhere in this Lease and not defined elsewhere shall have the meanings given
them in this Summary.

Effective Date: ‘ : , 2010:

Tenént: San Francisco Museum of Modern Art,
- a non-profit California corporation.

Tenant’s Notice San Francisco Museum of Modern Art
- Address: 151 Third Street
San Francisco, CA 94103
Attr: lkuko Satoda |
Fax No. (415) 947-1279
Tel. No. (415) 357-2879.

City: . The City and County of San Francisco,
a municipal carporation,
acting by and through its Airport Commission.

City’s Notice  San Francisco International Alrport .
- Address: International Terminal, North Shouilder Bidg., 5th F!oor
Attn:  Airport Director
P. 0. Box 8097
San Francisco, CA 94128
Fax No. (650) 821-5005
Tel. No. (6850) 821-5000.

.~ City’sRent Atin: Accounting '
Payment Address: 575 North McDonnell Road, Second FEoor
- ' P.O.Box 7743
San Francisco, CA 84120,

. City’s Insurance/ San Francisco International Airport’
. Deposit Notice . Atin: Revenue Development and Management -
Address: 575 North McDonnell Road, Su:te 3 329
. P.O. Box 8097 -
San Francisco, CA 94128
Fax No. (650) 821-4519
Tel. No. (650) 821-4500.
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Premises:

&M

" Relevant Bo‘a'rding
Area:

(§ 4.14)

Term:

(§2)

Commencement
Date:
{§2.1)

Rent for Interim
Operations During
Construction
Period:

(§ 4.5)

Rent Prior to Rent
Commencement
Date:

(§ 4.2)

_ Rent
Commencement
Date:

- (§4)

Space No. 1.3.036, in the Irternational Terminal (the ‘;Premises”) at the San

- Francisco International Airport, comptised of approximately 2,282 square feet '

of retail space, as described on the attached Exhibit A.

IT AIG

Development Term, bius the Operating Term, collectively.

Development Term is the period commencing on the delivery date of the
Premises (the “Commencement Date™) ending at 11:59 p.m. on the day prior
to the Full Rent Commencement Date.

Operating Term is the period commencing on the Full Rent Commencement

- Date, and ending at 11;:59 p.m. on the day prior to the tenth (10th) anniversary

thereof (the "Explratlon Date™).

The date on which the Airport Director gives hotice to Tenant that the
Premises are ready for Tenanti o take possession.

(actual date {o be inserted upon determination)

In the evént Tenant desires to operate a temporary facility during the
construction period, Tenant shall pay Ten Percent {10%) of gross revenues
during such interim period.

In the event Tenant completes its improvements and desires to open for
business prior to Reni Commencement Date, Tenant shall pay the greater of
the tiered percentage rent or a pro-rated Mm[mum Annual Guarantee ("MAG")
based on a thirty (30) day month.

The earlier of: {a) the first day of the {irst calendar month following the date on
which the Initial improvemnenis (as defined below) are substantially complete

. and Tenant opens for business therein, and (b) the first day of the first

calendar month following the date that is ninety (90) days after the
Commencement Date.

Actual Dates (to be inserted upon determination):
Commencement Date: ‘

Development Term: -

Full Rent
Commencement Date:

Operating Term: : | -

Expiration Date: 11:58 p.m.
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Expiration Date:

§2)"

Reference Year:

- (§4.16).

Permitted Use:

63

Base Rent:

§4)

.Lease Year:

§4)

Minimum Annual
Guarantee:

&4

'MAG Adjustment
Date:

- (§4.3)

Rent:

&4y

Deposit Amount:

(§13)

Minimum
Investment
Amount:

1§73

Initial Promotional
Charge

ORIV

Resclution:

11 59 p.m. on the day before the tenth (10th) annzversary of the Full Rent
Commencement Date.

{actual date fo be inserted upon datermination)

" The calendar year immediately prior tothe yearin which this Lease is

awarded: 2009.

" The operation of a museum retail store on a non-exclusive basis, as described

on the attached Exhibit B.

Per Lease Year (as defined below), the greater of the MAG (as defined below)
or Ten Percent (10%) of gross revenues (such sum bemg referred to herein
as the “Percentage Rent”).

The period commencing on the Rent Commencement Date and terminating on
the day before the first MAG Adjustment Date (as defined below), and each
subsequent 12-month period, commencing on each MAG Adjustment Date
and expiring on the day before the subsequent MAG Adjustmient Date, or
expiring on the Expiration Date, as the case may be.

One Hundred Twenty Five Thousand ($125,000.00) (the “Initiai MAG”), per
annum; Ten Thousand Four hundred sixteen Dollars and Sixty-Seven
Cents ($10,416.67) per month, subject to adjustments upward as described
below and (b) suspension and: relnstatement under certain circumstances as

described herein

The first anniversary of the Rent Commencement Date or the first day of the
first calendar month following such anniversary if the Rent Commencement
Date does not fall on the first day of a calendar month, and each anniversary
of such adjustment date thereafter.

{Actual date to be ijnserted uporn determination)

Base Hent, togethet with all oth_ér amounts owing by Tenant to City hereunder.

-Equal to one-half {1/2) of the then current MAG (subject to adjustment).

_Three Hundred Fifty Dollars ($350) per square foot of the Premises, which

equals Seven Hundred Ninety Eight Thousand Seven Hundred Dollars
($798,700), or an amount necessary to comply with the Concessions Design
Guidelines and receive Design Review Committee Approval..

One Dollar ($1.00) per square foot per annum of the Premises which equals -
Two Thousand Two Hundred and Eighty Two Dollars ($2,282.00).
(subject to adjustment)

Number 10-0287, approved by the Airport Comm‘ission on September 7, 2010.
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Initial Tenant Jana Machin _
Representative: Tel. No. (415) 357-4035
(§3.12)

Other Agreements: 199-0060.
(§13.5)

Exhibits: A — Premises
’ ‘B — Use and Operational Requirements
C-1 - Form of Performance Bond
C-2 — Form of Letier of Credit

All such exhibits are incorporated into this Lease and made a part hereof.

Initial of Authorized Representative of City

s

Ihitiai ‘of Authorized Representative of Tenant
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LEASE AGREEMENT
FOR THE
INTERNATIONAL TERMINAL MUSEUM/GALLERY STORE LEASE
AT SAN FRANCISCO INTERNATIONAL AIRPORT

THIS LEASE AGREEMENT (this “Lease™), dated as of the Effective Date, is entered into by
and between Tenant, and the City and County of San Francisce, a municipal corporation (“City™), acting
by and through its Airport Commission (“Commission™). This Lease is made with reference to the
following facts: : '

A. City owns the San Francisco International Airport (the “Airport™) located in the County of
San Mateo, State of California, which Airport is operated by and through the Airport Commission (the
“Commission”), the chief executive officer of which is the Airport Director (“Director”). The Airport’s
“Terminal Building Complex” is currently comprised of Terminal 1, Terminal 2, Terminal 3, and an
International Terminal, together with connecting concourses, piers, boarding areas and extensions thereof,
and sateilite buildings now or hereafter constructed. Terminal 2 is currently closed to aircraft operations.
Tenant acknowledges that, from time to time, the Airport undergoes certain construction and renovation
projects. Unless otherwise specified, the term “Airport” or “Terminal Building Complex™ as used herein
shall mean the Airport or the Terminal Building Complex, respectively, as the same may be expanded,
contracted, improved, modified, renovated, or changed in any way. Unless otherwise specified below,
references to the “City” shall mean the City, acting by and through its Airport Commission. '

B. Tenant desires to provide and operate the service described in the Permitted Use at the
Airport, and City has determined that such service would be an accommodation and convenience for
airline passengers and the public using the Terminal Building Complex or the Airport.

C. Following a competitive process, pursuant to Section 2A.173 of the San Francisco
Administrative Code, the Commission has determined that Tenant is the highest or best responsible -
bidder or proposer. Pursuant to the Resolution, Commission has awarded this Lease to Tenant.

3 ACcordingly, Tenant and City agree aé follows:
1. PREMISES

1.1 Extent of Leasehold On the terms, conditions, and covenants in this Lease, City hereby
leases to Tenant and Tenant hereby lfeases from City, the Premises. In addition, Tenant shall possess the
non-exclusive right of ingress and egress to and from the Premises as may be necessary on areas
designated by Director, subject to Airport Rules and Regulations, as amended from time to time (as
amended, the “Airport Rules™), provided that Tenant’s exercise of such right shall not impede or-
interfere unduly with the operation of the Airport by City, its tenants, customers; and other authorized
occupants. Tenant shall not place or install any racks, stands or other’ dzsplay of merchandise or trade ™ .
~fixtures in any Airport property outside the Premises, without the express prior consent of Director. Inno .
event will Tenant engage in any activity on the Airport outside the Premises for the recruitment or
- solicitation of business. For purposes of this Lease relating to Tenant’s responsibilities, the “Premises”
shall mean the area(s) shown on Exhibit A, where (a) the exact boundaries are deemed to be three mches
(3”) inside each wall separating the Premises from the adjacent premises or the external Terminal wall,
and (b) with respect to the facade and/or wall on the front of the Premises, separating the Premises from
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the Terminal common areas, the exact boundary is deemed to be the external face of the facade and/or
wall. o ‘

12 Relocation, Expansion, Contraction.

(a) Atdny time during the Term, City may require that (i) Tenant relocate and surrender
all or part of the Premises (such change to the Premises referred to as a “Required Relocation™), and/or
(ii) the Premises be contracted or expanded (such change to the Premises referred to as a “Premises
Change™) on the terms set forth in this Section 1.2. City shall give notice (the “Change Notice”) setting
forth a description of the Required Relocation or the Premises Change, as applicable, the approximate
effective date thereof (the “Target Effective Date”), and with respect to a Required Relocation, the
location of comparable on-Airport replacement premises. The Change Notice shall be given no less than
six {6) months prior to the Tar get Effective Date. ‘

(b) (i) With respect to a Required Relocation, if the replacement premises are deemed
unsatisfactory to Tenant, then Tenant may terminate this Lease by giving notice thereof to City within
thirty (30) days after the Change Notice is given. In the event Tenant gives such notice of termination,
then this Lease shall terminate on the Target Effective Date, and on such date, Tenant shall surrender the
Premises in the condition required by this Lease. (ii} Provided Tenant does not terminate this Lease
pursuant to the foregoing, Tenant shall surrender the Premises and relocate to the replacement premises
on a date (the “Surrender Date”) determined by City (which shall be no earlier than the Target Effective
Date). On the Surrender Date, Tenant shall surrender the Premises in the condition required below. In
the event of a relocation pursuant to this Section 1.2(b), Tenant shall refurbish, redecorate, and modernize
the interiors and exteriors of the replacement prémises, such that the replacement premises are.of at least
the same quality as the original premises. As part of City’s approval of Tenant’s plans and specifications
and Tenant’s budget for its remodeling, City may specify a maximum dollar amount to be reimbursed
(the “Maximum Reimbursement Amount”). Once the remodeling of the replacement premises is
completed, and City has approved the work, Tenant must submit to City (i) a certificate from Tenant’s
* architect ceitifying that the remodeling was completed in strict compliance with the plans and
specifications approved by City, (ii) copies of paid invoices showing the costs actually paid by Tenant for
the remodeling of the replacement premises and Tenant’s out-of-pocket moving costs, and (iii) lien
~ releases from all contractors, subcontractors, and materialmen entitled to payment in connection with the
remodeling of the replacement premises. Following its review and approval of those submissions, City
will reimburse Tenant for all reasonable costs of remodeling the replacement premises and moving is
merchandise and other personal property to the replacement premises from the original Premises;
provided that in no event will City be required to reimburse Tenant for more than the Maximum
Reimbursement Amount and further provided that City may, in City’s sole discretion, make such
reimbursement by issuing Tenant a rent credit. In no event will City be obligated to pay or reimburse
Tenant for any other costs or expenses, including business interruption costs. -

" (c) (i) With respect to a Premises Change where the aggregate square footage of the

 original Premises will be expanded or contracted by more than ten percent (10%), Tenant may terminate
this Lease by giving notice thereof to City within thirty (30) days after the Change Notice is given. In the

- event Tenant gives such notice of termination, then this Lease shall terminate on the Target Effective
Date and on such date, Tenant shall surrender the Premises in the condition required below. (ii) Provided
Tenant does not terminate this Lease pursuant to the foregoing, Tenant shall cause the Premises to be
expanded or contracted as described in the Change Notice on or before the date described therein. As part
of City’s approval of Tenant’s plans and specifications and Tenant’s budget for its expansion/contraction
work, City may specify a Maximum Reimbursement Amount. Once the expansion/contraction work is
completed, and City has approved the work, Tenant must submit to City (i) a certificate from Tenant’s
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architect certifying that the expansion/contraction work was completed in strict compliance with the plans
and specifications approved by City; (ii) copies of paid invoices showing the costs actually paid by
Tenant for the remodeling and Tenant’s out-of-pocket moving costs, and (iii) lien releases from all
contractors, subcontractors, and materialmen entitled to payment in connection with the
expansion/contraction work. Following its review and approval of those submissions, City will reimburse
Tenant for all reasonable costs of the expansion/contraction work; provided that in no event will City be
required to reimburse Tenant for more than the Maximum Reimbursement Amount and further provided
that City may, in City’s sole discretion, make such reimbursement by issuing Tenant a rent credit. In no
event will City be obligated to pay or reimbursé Tenant for any other costs or'expenses, including
business interruption costs,

(d) With respect to a Required Relocation, the Minimum Annual Guarantee shall be
increased, or decreased, as the case may be, pro rata, to reflect the increase or decrease, as the case may
be, in the size of the replacement premises compared to the original premises,

{e) With respect to a Premises Change where the aggregate square footage of the original
premises will be expanded or contracted by more than ten percent (10%), the Minimum Annual
Guarantee shall be increased, or decreased, as the case may be, pro rata to reflect the increase or decrease,
as the case may be, in the size of the expanded or contractéd premises compared to the original premises.

- (f) Any Required Relocation or Premises Change described berein can be effected on the
. terms and conditions set forth above without need for a formal amendment of this Lease.

(g) Notwithstanding anything to the contrary herein, City shall not require a Required
Relocation or a Premises Change uniess City shall have considered other reasonable alternatives and
rejected them.

1.3 Remeasurement of Premises. At any time and from time to time, Director may cause
City to conduct a space audit pursuant to which City remeasures the Premises using the Airport’s then-
current measurement specifications, and in such event, the Lease terms based on square footage shall be
deemed automatically adjusted to reflect such remeasurement. '

1.4 Changes to Airport. Tenant acknowlé:dgeé and agrees that (a) City shall have the right at
all times to charige, alter, expand, and contract the Airport, including the Tefminal Building Complex;
- (b) City has made no representations, warranties, or covenants to Tenant regarding the design, '
construction, pedestrian traffic, enplanements, airline locations, or views of the Airport or the Premises.
Without limiting the generality of the foregoing, Tenant acknowledges and agrees that the Airport (i) is
currently undergoing, and may from time to time hereafter undergo, renovation, construction, and other
Airport modifications; and (ii) may from time to time adopt rules and regulations relating to security and -
other operahonal concerns that may affect Tenant’s business. Although City will use reasonable efforts to
_minimize the effect of such changes on Tenant’s business, Tenant acknowledges that such activity may
have some effect on retail operations located at the Airport. Such construction and renovation programs o
might involve barricading, materials storage, noise, the presence of workers and equipment, - B
rearrangement, utility interruptions, and other inconveniences normaiiy associated with construction and N
renovation. Although City will use reasonable efforts to minimize the effect of such changes on Tenant’s .
busmess, Tenant acknowledges that such activity may have some effect on retail operations located at the,
Airport, and Tenant shall not be entitled to any rent credit or other compensatmn therefor. At any tame o
and from time to time, City may, without the consent of Tenant, and without affectmg Tenant’s
obtigations under this Lease, at City’s sole dlscretlon, (a) change the shape, size, location, number and
extent of the 1mprovements in any portmn of the An‘port mcludmg w1thout hmltation the concourses, R
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 piers, boarding areas, retail areas and security areas located within the Terminal Building, (b) build
additional stories above of below the Airport buildings, mciudmg of the Terminal Building, (c) eliminate
or relocate public entrances to the Premises so long as there is at all times one public entrance to the
Premises, (d) construct multi-level, elevated or subterranean parking facilities, and () expand or contract
the Airport, including redefining the Airport boundaries so as to include additional lands within the
Airport or exclude lands from the Airport or both. Without limiting waivers set forth elsewhere in this
Lease, Tenant hereby waives all claims against City and releases City from all Losses (as defined below)
that Tenant suffers or incurs arising out of or in connection with any changes to the Airport or any portion
of the Airport and Tenant further agrees that Tenant will not be entitled to any rent abatement or any other
rent relief in connection with any changes to the Airport or any portion of the Airport.

1.5 Common Areas. The term “comnmon areas” méans all areas and facilities located within
the Airport that are designated by City from time to time for the general use and convenience of the
~ tenants of the Airport and other occupants of the airport, and airline passengers and other visitors to the
Airport such as concourses, sidewalks, elevators, escalators, moving walkways, parking areas and
facilities, restrooms, pedestrian entrances, driveways, loading zones and roadways. City may, in its'sole
discretion, and without any liability to Tenant (a) change the common areas, (b) increases or decreases the
common areas (including the conversion of common areas to leaseable areas and the convérsion of
leasable areas to common areas), and (c) impose parking charges. City will, in its sole discretion,
maintain the common areas, establish and enforce Airport Rules concerning the common areas, close
temporarily portions of the common areas for maintenance purposes, and make changes to the common
areas including changes in the location of security check points, driveways, entrances, exits, parking
spaces, parking areas, and the direction of the flow of traffic. City reserves the right to make additional
Airport Rules affecting the Airport throughout the Term, including the requirement that Tenant participate
in a parking validation program.

2. TERM

2.1 Commencement and Expiration. The Term shall commence on the Rent Commencement
Date and expire on the Expiration Date, unless terminated prior thereto as provided herein. If for any
teason (including, without limitation, the existing tenant’s failure to vacate timely the Premises) City
cannot deliver possession of the Premises to Tenant on the Commencement Date, this Lease shall remain
in effect, City shall not be subject to any liability, and such failure shall not extend the Term hereof. In
such event, and provided such delay is not caused by the act or omission of Tenant, or Tenant’s principal,
affiliate, contractor, employee, agent, licensee or invitee (a “Tenant Entity”), the Rent Commencement
Date shall be extended day for day to reflect such delay. If for any reason City is unable to deliver
possession of the Premises to Tenant on the date that is one hundred eighty (180) days after the
Commencement Date, each of City and Tenant shall have the right to terminate this Lease by notice to the
other, After the Rent Commencement Date has occurred, upon Director’s réquest, Tenant will execute a
written acknowledgment of the Commencement Date and the Rent Commencement Date. In the event
Tenant fails to execute and return promptly such acknowledgment to City, the dates descrlbed therein
shall be deemed concluswe

2.2 Phased Delivery and Required Opening. City may deliver the Facilities to Tenant in
phases, with one or more Facilities delivered to Tenant at different times. Tenant shall have no right to
_use or occupy any Facility until the Facility is so delivered. As to each Facility, on the Delivery Date,
Tenant shall (i) take possession of such Facility, (ii) cause the initial improvements necessary and _
appropriate to commence operations in the Premises (the “Initial Improvements”) to be substantially
- completed at Tenant’s sole cost, and (iii) cause the Facility to be open for business within ninety (90)
days. As used herein, the term “Tenant’s Worl” shall mean all improvements, alterations, fixture,
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equipment, and signage mstaliatlon, and fum;ture placement necessary or appropriate for the conduct of
the Permitted Use. :

2.3 Late Opening Charge. In the event Tenant fails to open a Facility for business on or
before the Rent Commencement Date applicable to such Facility, City will incur substantial damages, the
exact amourit of which are extremely difficult to fix. Accordingly, for each day after the Rent
Commencement Date until the day on which Tenant opens the Facility for business, Tenant shall pay to
City Five Hundred Dollars ($500.00) (in addition to Rent as provided below), as liquidated damages. The

parties have agreed that this amount represents a reasonable approximation of the damages likely to be
~ suffered by City in the event Tenant shall fail to open on or before the Rent Cornmencement Dite. In the
event the Facility is not open for business on the date that is sixty (60) days after the Rent
Commencement Date, City shall have the option to terminate this Lease, or to remove the applicable
Facility from the Lease, exercisable by notice to Tenant, In the event the applicable Facility is removed
from the Lease, any Rent components based on square footage shall be reduced accordingly. Tenant shall
be liable for all damages associated with such termination or removal, including City’s releasing costs.

2.4 Delivery Delay by City. If for any reason City cannot deliver possession of a Facility to

- Tenant on the Commencement Date, this Lease shall remain in effect, City shall not be subject to any
liability, and such failure shall not extend the Term hereof. In such event, and provided such delay is not
caused by the act or omission of Tenant, or Tenant’s principal, affiliate, contractor, employee, agent,
licensee or invitee (a “Tenant Entity™), the Rent Commencement Date applicable to such Fac:hty shall
be extended day for day to reflect such delay. If for any reason City is unable to deliver possession Jf the
Premises to Tenant on the date that is one (1) year after the Commencement Date, each of City and
Tenant sha!i have the right to terminate this Lease by notice to the other.

2.5 {INTENTEONALLY DELETED]. |

2.6 Holding Over. If, without objection by City, Tenant holds possession of the Premises
after the Expiration Date, Tenant shall become a tenant from month to month, upon the terms of this
Lease except that, the MAG shall not be applicable, and Base Rent shall be the Percentage Rent specified
in the Summary during any such holdover period. No such holdover shall be deemed to operate as a '
renewal or extension of the Term. Such month-to-month tenancy may be terminated by City or Tenant by
giving thirty (30) days’ notice of termination to the other at any time. Tenant shall have no rights to
renew or extend the Term of this Lease.

3. USE AND OPERATION

3.1 Permitted Use. Terant shall use the Premises for the Permitted Use and for no other
purpose. ‘Tenant shall, at all times, operate the Premises in strict conformance with the Permitted Use
attached as Exhibit B herein. In the event Tenant desires to use the Premises for any purpose other than
the Permitted Use (including seliing an item or service outside the scope of the Permitted Use). Tenant

“must submit a request to Director. Director may, in his/her sole and absolute discretion approve or deny
such request. Any such decision shall be binding on Tenant. Without limiting the generality of this '
Section 3.1 or any of the requirements set forth on Exhibit B, Tenant shall not operate any Facility under
any name or brand, other than a name or brand specifically permitted or required herein, or as otherwise
approved by Director. Without limiting Section 5 [Assignment or Subletting], Tenant shall not, without
the prior consent of Director, engage a third-party operator or conduct the Permltted Use or otherw1se T
operate on the Premlses :
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3.2 No Exclusivity. Tenant acknowledges and agrees that Tenant has no exclusive rights to
conduct the business of the Permitted Use and that City may arrange with others for similar activities at
the Airport.

33 Operation of Business. Subgect to the terms of this Lease, Tenant will operate Tenant’s
business in the Premises so as to maximize Gross Revenues (as defined below) and in accordance with
the requirements set forth on Exhibit B relating to, among other things, merchandise requirements and
price requirements. Without limiting the generality of the foregoing, Tenant shall (a) conduct the
business in a first-class, businesslike, safe, efficient, courteous and accommodating manner; (b) carry a
wide-range stock of merchandise of top character, quantity, and quality; and (c) employ sufficient and

_experienced staff. In the event Director shall give notice to Tenant that any of the foregoing covenants
(a) - (c) are not being satisfied, Tenant shall immediately discontinue or remedy the objectionable
practice. In addition, Tenant shall render the following public services: make reasonable change, give
directions, and assist the public generally. Tenant shall take all reasonable measures in every proper
manner to maintain, develop, and increase the business conducted by it. Tenant will not divert or cause to
be diverted any business from the Airport.

3.4 Support Space. Tenant shall use no more than fifteen (15%) of its Facility for support
spaces such use as administrative, storage, preparation area, etc. For mult:ple locauons, Tenant may not
use more than fifteen (15%) of each space for such uses.

35 Hours of Ogeration. T-enant will carry on its business diligently and continuously in the
Premises and will keep the Premises open for business not less than sixteen (16) consecutive hours each
day seven (7) days per week, including holidays. Director or his/her representative may, from time to
time, change such required hours of operation, in which event, Tenant will remain open during such
revised hours. Similarly, Tenant may, from time to time, request to revise its hours of operation. Such
change must be approved by Director or hisfher representative, in writing, prior to its occurrence, Tenant
may not, at any time, vacate or abandon the Premises.

3.6 - Prices. Tenant’s prices for the merchandise comprising the Permitted Use shall be the
same or comparable to prices found in Tenant’s catalog, if any, and at Tenant’s other retail shops, or in a
Tlocal retail shop determined by Director to be comparable. Tenant will be required to submit, on an
annual basis or upon request, a pricing survey of itens comprising the Permitted Use showing the same or
comparable to prices found in Tenant’s off-Airport locations, if any, or comparable retail locations within
the Bay Area, or as determined by Director to be comparable The pricing survey shall contain a cross
sampling of product categories chosen by the Director, and a minimum of fifty (50) items designated by
the Director to be relevant and comparable within the product categories. Should any variance in prices
on specific items be deemed too great, the Director will have the right to réquire a price adjustment on the
- specified items.

3.7 References to Airport. Tenant shall not, without the prior written consent of Director;
reference City or the Airport for any purpose other than the address of the business to be conducted by
Tenant in the Premises, nor will Tenant do or permit anything in connection with Tenant’s business or
advertising which in the judgment of City may reflect unfavorably on City or the Airport, or confuse or
mislead the public as to the relationship between City and Tenant.

3.8 Other Operational Reguirements.

(a) Tenant must keep the display cases and windows wﬂhm the Premises pxesentable
clean, and suitably iltuminated at all times.
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(b) Tenant must dispose of all trash and debris in areas and in containers designated by
Director. If City provides common trash areas, Tenant may request a permit to usethe same for a charge
- determined by Director from time to time. Tenant may not place or leave or petmit to be placed or left in
or upon any part of the common areas or corridors adjacent to the Premises any garbage, debris or refuse.

~ (¢) Tenant acknowledges that the operational requirements of the Airport as an airport
facility, including without limitation security requirements, are 6f paramount importance. Tenant
acknowledges and agrees that it must conduct its business in a manner that does not conflict with the
operational requirements of the Airport as an airport facility and that fully accommodates those )
requirements. Without limiting other waivers berein, Tenant waives all claims for any Losses arising out
of or connected to the operation of the A1rport as an airport facility. W:thout lirnitation on the foregoing,
Tenant must:

(» comply with the Airport Rules;

(i) cause all deliveries and dispatches of merchandise, supplies, fixtures,

-~ equipment and furniture to be made and conveyed to or from the
Premises by means and during hours established by Director in
Director’s sole discretion. City has no responsibility regarding the
delivery or dispatch of Tenant’s merchandise, supplies, fixtures,
equipment and furniture. Tenant may not at any time park its trucks or
other delivery vehicles in common areas; and

(iif)  not park within the parking areas of the Airport except in those areas, if
' any, designated by City pursuant to permits obtained from the Airport’s
. Permit Bureau. Nothing herein shall imply that Tenant shall be able to
secure any on-Airport parking privileges.

3.9 ' Prohibited Activities, Without limiting any other provision herein, Tenant shall not,
without the prior written consent of Director: (a) use or permit the use of the Premises for the conduct in
or on the Premises as an outlet store or a second-hand store; (b) advertise any distress, fire, bankruptcy,
liquidation, relocation, closing, or going-out-of-business sales; (c) use or permit the use on the Premises
of any pinball machines, videogames, or other devices or equipment for amusement or recreation, or any -
vending machines, newspaper racks, pay telephones, or other coin, token, or credit card-operated devices;
(d) cause or permit anything to be done, in or about the Premises, or bring or keep anything thereon which
might (i) increase in any‘ way the rate of fire insurance on the Terminal Building Complex or any of its . -
contents; (ii) create a nuisance; (iii) in any way obstruct or interfere with the rights of others i intbe .. -
Terminal Bulldmg Complex or injure or annoy them; (e) commit or suffer to be committed any waste
upon the Premises; () use, or allow the Premises to be used, for any improper, immoral, unlawful or |
objectionable purpose; (g) place any loads upon the floor, walls or ceiling which endanger the structure or
obstruct the sidewalk, passageways, stairways or escalators, in front of, within, or adjacent to the
Terminal Building Complex; (h) use any advertising or promotional medium that may be seen, heard, or. -
- otherwise experienced outside the Premises (such as searchlights, barkers or loudspeakers) (i) distribute
handbills or circulars to Airport patrons or to cars in the parking lots, or engage in any other advertising in-
the Airport; (j) engage in any activity on the Airport outside the Premises for the recruitment or
solicitation of business; or (k} do or permit to be done anythmg in any way tendmg to injure the -
reputation of City or appearance of the Airport. ' . .

} 310 . Audit of Operations. - At any time and from time to time, City may conduct an audit of o
Tenant’s operations at the Airport (in addition to City’s right to audit pursuant to Section 4.7 [Books and -
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‘Records; Audit Rights] hereof) to confirm that such operations comply with the requirements set forth
herein, Tenant shall cooperate with such audit. In the event such audit shows that Tenant is not
compiymg with such requirements, without limiting City’s ability to call a default hereunder, City may
require that Tenant reimburse City for the costs of such audit Tenant shail promptiy remedy any
noncompliance shown in any such audit,

3.11  Representative of Tenant. Tenant shall at all reasonable times retain in the Terminal
Building Complex at least one qualified representative authorized to represent and act for it in matters
pertaining to its operation, and shall keep Director informed in writing of the identity of each such person.
. The initial person so deszgnated is the Initial Tenant Representative.

3.12  Investigation Reports. Tenant shall, if required by Director, employ, at its own cost and
expense, an investigative organization approved by Director for the purpose of making investigations and
. observations and preparing a written report of the carrying out of any pricing policies, revenue control,
and operational techniques being used on the Premises. Tenant shall cause such investigation and
observation to be made at such reasonable times and in the manner directed by Director, and the ‘
investigator shall deliver forthwith to Director a true and complete written copy of any such reports made
to Tenant.

i

3.13  Compliance with Laws. Tenant shall promptly, at its sole expense, cause the Premises
(including any permitted Alterations (as defined below)), and Tenant’s and any Tenant Entity’s use of the
Premises and opérations therein, to comply at all times with all Laws (as defined below), Notwithstanding
the foregoing, this Section 3.13 shall not impose on Tenant any liability to make any structural alterations
to the Terminal’s roof, foundation, bearing and exterior walls and subflooring; or heating, ventilating, air
conditioning, plumbing, electrical, fire protection, life safety, security and othér mechanical, electrical and
_communications systems of the Terminal (collectively “Building Systems™), except to the extent the
~ same is (x) installed by Tenant or Tenant Entity, or (y) necessitated by Tenant’s Alterations or by any act
or omission of Tenant or any Tenant Entity. As used herein, the term “Laws” shall mean all present and
future laws, ordinances, rules, judgments, decrees, injunctions, regulations, permits, authorizations, orders
and requirements, to the extent applicable to Tenant or the Premises or any portion of any of them -
whether or not in the contemplation of the parties, including, without limitation, all consents or approvals
required to be obtained from, and all rules and regulations of, and all building and zoning laws of, all
federal, state, county and rﬁunieipal governments, the departments, bureaus, agencies or commissions
thereof, authorities, board of officers, any national or local board of fire underwriters, or any other body
or bodies exercising similar functions, having or acquiring jurisdiction of the Site or any portion thereof,
including the Occupational Safety and Health Act and all other applicable laws relating to workplace
safety or toxic materials, substances or wastes, Title XV (commencing with Section 3082) of the
California Civil Code relating to works of improvement and all other applicable laws relating to
construction projects, the provisions of the American with Disabilities Act, 42 U.S.C. Section 12101 et.
seq. and any governmental regulations with respect thereto (the “ADA™) ) (including, without limitation,
the requirements under the ADA for the purposes of “public accommodations”, as that term is used in the
ADA), Title 24 of the California Administrative Code, all Environmental Laws, the Airport Rules, the
Tenant Improvement Guide (including any design criteria) as the same may be amended from time to
time (the “TI Guide”), and the reqmrements referenced in Section 19 [City and Other Governmental
Provisions}] hereof.
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‘4. RENT

4.1 Definitions. For purposes of this Lease, the following capltahzed terms shail havc the
. following meanings:

(a) “Gross Revenues” means:

(1) The retail price of all merchandise sold and services rendered in, on,
about or from the Premises or from such other locations on Airport

operated by Tenant, whether operated by a subtenant or a concessionaire,

or by any other person or entity, as may herein be provided, whether
such sales be for cash or on credit, and in case of sales on credit, whether
or not payment is actually made; provided, however, that in the event
merchandise is returned by a customer and the sale is canceled the

- selling prlce shall be excluded; plus,

(i1) The full amount of all deposus forfeited by customers in connection with
any business of Tenant in, on, about or from the Premises; plus,

(i}  The full amount of all orders for goods or services accepted by Tenant in,
: on, about or from the Premises, whether or not to be filled or performed
at any other place, and the full amount of all orders accepted by Tenant
elsewhere, but to be filled or performed in, on, about or from the
* Premises. In determining Gross Revenues, retaﬂ sales taxes shall not be
included.

(ivi  The retail ptice of all merchandxse orders placed on the Premises from
Tenant’s catalog.

The following shall not be included in Gross Revenues:

(1) Any exchange of merchandise between facilities of Tenant where such-
“exchange is made solely for the convenient operation of Tenant’s
business and not for the purpose of consummating a sale made in, at or
“from the demised premises, or for the purpose of depriving City of the
benefzt of sales whlch would otherwise be made in or at the Premises;

Gy Returns to the shlppers or manufac_mrers;

- (iid) * Cash or credit refunds to customers on transactions (ot to exceed the
' actual selling price of the item returned) otherwise mcIuded n Gross
Revenues;

(i) Discount saleé to employees,' to the e_xtent of the discount.

- (b) “Consumer Price Index” means that index published by the United States
Departrient of Labor, Bureau of Labor Statistics known as “All Urban Consumers-San Francisco-
Oakland-San Jose, California.” In the event such index is discontinued, then “Consumer Price Index”

_ shall mean an index chosen by Dlrector whmh is, in Dlrector $ reasonable judgment comparable to the
index specified above. :
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(c). “MIAG Adjustment Date” has the meaning given it in the Summary'

(d) “Base Index” means the most recent Consumer Price Index pubhshed 1mmed1ately
: pnor to the Commencement Date.

(e) “Comparison Index” means the most recent Consumer Price Index available at the
tire of MAG Adjustment review. '

() “Enplanements” means the total number of passengers boarding airline carriers.
(g) “First Month” means the month in which the Rent Commencement date occurs.
(h) “Lease Year” means the period commencing on the Ren{ Commencement Date and |
terminating on the day before the first MAG Adjustment Date, and each subsequent 12-month period,

commencing on each MAG Adjustment Date and expiring on the day the day before the subsequent MAG
Adjustment Date, or expiring on the Expiration Date, as the case may be.

42  Monthly Rent Payments. Tenant shall pay, as rent for the Premises, estimated monthty
Base Rent in advance on or before the first (lst) day of each calendar month of the Term as set forth
below:

(a) On or before the Rent Commencement Date and the first (1st) day of each calendar
month thereafter, Tenant shall pay the current monthly Minimum Annual Guarantee to the City’s Rent
Payment Address !

{b) On or before the twentieth (20th) day of each calendar month after the First Month,
concurrently with its submission of the Sales Reports described below covering the prior calendar month,
Tenant shall pay to City the deficiency, if any, between the Base Rent payable by Tenant with respect to
such prior calendar month (based on the Gross Revenues achieved with respect to such prior month), and
the amount actually paid by Tenant pursuant to the foregoing subsection (a) with respect to such month.,

(c)} All payments hereunder shall be pald to City’s Rent Payment Address, or at such
other place as City may from time to time designate in writing.

(d) All Rent shall be pald in lawful money of the United States, free from all clalms,
demands, setoffs, or counterclaims of any kind. ‘

{e) Any Rent not paid when due shall be subject to a service charge equal to the Jesser of
the rate of one and one-half percent (1¥2%) per month, and the maximum rate permitted by law.
Acceptance of any service charge shall not constitute a waiver of Tenant’s default on the overdue amount
or prevent City from exercising any of the other rights and remedies available to City.

4.3 Adjustments to Minimum Annual Guarantee. On each MAG Adjustment Date, the
Minimum Annual Guarantee will be adjusted if the Comparison Index exceeds the Base Index. The
Minimum Annual Guarantee with respect to the Upcoming Lease Year shall then be increased to equal
the following amount:

Initial MAG  x  Comiparison Index
" Base Index
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Notwithstanding anything to the contrary herein, in no event will the Minimum Annual

- Guarantee for any Lease Year of the Term be lower than the Minimum Annual Guarantee with respect to
the prior Lease Year. The first MAG adjustment Date shall occur on the first anniversary of the Rent
Commencement or the first day of the first calendar month following such anniversary, if the Rent
Commencement Date does not fall on the first day of a calendar month, and each anniversary of such
adjustment date thereafter. For example: if the Rent Commencement Date occurs on March 15, 2010, the
first MAG Adjustment Date shall occuron April 1, 2011. Subsequent MAG Adjustments shall occur
every April 1% of each year thereafter.

4.4 Construction Period Operations. In the event Tenant desires to operate and conduct
operations constituting the Permitted Use prior to substantial completion of the Initial Improvements and
the Rent Commencement Date, then prior to the Commencement Date, Tenant shall give notice thereof to
Director requesting Director’s.approval of such interim operations. Such notice shall specify the nature of
such operations, including the proposed area for such operations, the hours of such operations, and the
inventory to be offered for sale. Director shall have the right to grant or deny such approval in Director’s
sole and absolute discretion. In the event Director grants approval of such interim operations, then such
operations shall be on such items and conditions required by Director, including the following terms and
conditions: (a) Director may revoke Director’s approval at any time, and following such revocation,
Tenant must immediately. cease such operations until the Rent Commencement Date; (b) Such interim
operations may be conducted only in the area designated by Director. Tenant’s responsibilities and
" liabilities with respect to such designated area shall be the same responsibilities and Habilities that Tenant
has with respect to the Premises, except that Tenant shall not be obligated to perform the Initial
Improvements or any other Alterations on such designated area; (c) As rent for the interim period, Tenant
shall pay to City Sixteen Percent (16 %) of all Gross Revenues achieved from such designated area
during each month of such interim period All such rent shall be due and payable on the twentieth (20th)
day of the month following each month of operation, and otherwise as provided in Section 4 of the Lease.
Tenant shall report all Gross Revenues achieved duririg such interim period and such Gross Revenues
shall not be included as Gross Revenues for the purposes of calculation of rent following the Rent
Commencement Date; and (d) Tenant shall be solely responsible for making the designated area useable
for Tenant’s interim operations, and for protecting such area from construction and other activities in the
Premises. At Director’s request, Tenant shall restore such area to the condltxon existing prior to Tenant’s
use thereof. -

45 Rent During Constraction. In the event Tenant elects to operate a temporary facility
during the construction period, Tenant shall pay, as rent to the Airport, Ten (10% )of gross revenues
achieved from its temporary operation. On or before the twentieth (20™) of each calendar month, Tenant
- shall submit with its payment to the Airport, accompanied by a Sales Report showing ail Gross Revenues
achleved with respect to the pnor caiendar month for whlch payment is made.

46 - Sales Reports. Onor before the twentieth (ZOth) day of each calendar month after the
First Month, Tenant shall submit to City a report (the “Sales Report™) showing all Gross Revenues
achieved with respect to the prior month by location, segregated by each source or general type of article -
sold or service rendered. Such report shall be certified as being true and'correct by Tenant and shall -
 otherwise be in form and substance satisfactory to Director. As described below, City shall have the _
right, in addition to all other rights herein, to impose a fine i in the event Tenant shall fa11 to submlt such .
~ Sales Report t1mely : =

4T Annual Certlflcatmn of Sales and Adiustment W1thm mnety (90) days after the end of
- each Lease Year, Tenant shall submit to Director an unqualified year-end financial report certified by a -
Certified Public Accountant showing Gross Revenues achieved with respect to the prior Lease Year. If

e
LEASE Intemanoaai Termmai MuseumfGallery Storf: Lease

L TENANT San Francisco Museum of Modem Art



such report shows that the total Base Rent actually paid by Tenant with respect the prior Lease Year was
less than the Base Rent payable with respect to such year, then Tenant shall immediately pay to City such -
deficiency. If such report shows that the total Base Rent actually paid by Tenant with respect to such
prior Lease Year exceeded the Base Rent payable with respect to such year, then such excess shall be
applied as a rent credit to amounts next coming due. Notwithstanding anything to the contrary herein, in
no event will the Base Rent payable to City be less than the Minimum Annual Guarantee. . In addition,
Tenant shall submit to City such other financial or other reports as Director may reasonably require'

4.8 Cash Register Regmrement Tenant shall install in the Premises at least one cash
regtster Such cash register and any other cash register used on the Premises shall be of a type approved
by Director in writing and shall register every transaction made in, on, about or from the Premises,
including every type of Gross Revenue, and the tape or digital record of each said cash register shall be
accessible to and subject to inspection by Director or his/her agent. All cash receipts must include
Tenant’s identification thereon. Each sale or other transaction in the Premises must be recorded at the
time of each sale or other transaction, in the presence of the customer, all receipts from such sale or other

- transaction, whether for cash, credit or otherwise, in a cash register or cash registers (including.
computerized cash registers or other similar electronic devices) serviced by an established agency
approved by Director. Mechanical cash register(s) must have a non-resettable cumulative total, a detail

~audit tape, a transaction number with a four-digit capacity, an indicator readily visible to customers as the
amount rung, and a seven-digit cumulative capacity or greater, as determined by Director based on the

type of business, with a four-digit overrun counter. At Director’s request, Tenant must furnish to City a

statement from an established agency that the transaction number, the cumulative total and the overrun

" counter have been sealed in a manner approved by Director. If computerized cash registers or other

similar electronic devices are used, that system must accurately record all sales at the Premises and be no
more subject to tampering than mechanical cash régister(s). Upon the installation or removal of any cash
register (including computerized cash registers or other similar electronic devices) used in the Premises,

Tenant must immediately furnish to Director notice in writing stating make, model number, serial number

and cumulative total reading and overrun counter reading of the cash register(s) (including computerized
cash registers or other similar electronic devices). Any repair agency employed to repair or replace any
cash register (including computerized cash registers or other similar electronic devices if used) in the

" Premises is hereby authorized and directed to disclose and furnish to City or its auditors any information

obtained by the agency in the course of making such repair or replacement pertaining to said cash register

(including computerized cash registers or other similar electronic devices if used). Each customer must

be issued a receipt or sales slip for each transaction, which transaction must be recorded either on serially
numbered sales slips or cash register tapes. City shall have the right during business hours to examine the
totals of the cash register(s) (including computerized cash registers or other similar electronic devices if
used) used in the Premises and to inspect for compliance with this section. City shall have the option to
implement a common “point of sale” system. If such option is exercised, Tenant must, at its cost,
purchase and install the necessary equipment, tram its employees, and thereafter use, such equipment to
take part in such system.

4,9 Books and Records; Audit Rights. .

(a) Tenant shall maintain for a period of five (5) years after the Expiration Date, or, in .
the event of a claim by City, until such claim of City for payments hereunder shall have been fully
ascertained, fixed and paid, separate and accurate daily records of Gross Revenues, whether for cash,
credit, or otherwise. Tenant must require each subtenant, concessionaire, licensee, and assignee to
maintain the same records. All such books and records shall be kept in accordance with “generally
accepted accounting principles”, consistently applied, showing in detail all business done or transacted in,
on, about or from or pertaining to the Premises, and Tenant shall enter all receipts arising from such
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business in regular books of account, and all entries in any such records or books shall be made at or
about the time the transactions respectively occur. The books and source documents to be kept by Tenant
must include records of inventories and receipts of merchandise, daily receipts from all sales and other
pertinent original sales records and records of any other transactions conducted in or from the Premises by
all persons or entities conducting business in or from the Premises. Pertinent original sales records
include: (i) cash register tapes, including tapes from temporary registers, (ii) serially pre-numbered sales
slips, (iii) the original records of all mail and telephone orders at and to the Premises, (iv) settlement
report sheets of transactions with subtenants, concessionaires, licensees and assignees, (v) original records
. indicating that merchandise returned by customers was purchased at the Premises by such customers,

(vi) memorandum receipts or other records of merchandise taken out on approval, (vii) detailed original
records or any exclusions or deductions from Gross Revenues, (viii) sales tax records, and (ix) all other.
sales records, if any, that would normally be examined by an independent accountant pursuant to

- generally accepted auditing standards in performing an audit of Gross Revenues. Tenant must keep the
required books, source documents and records of Gross Revenues available for inspection by City and its
agents and employees at the Premises or at another location within the continental United States at all
times during regular business hours. In addition, Tenant shall maintain monthly and annual reports of
Gross Revenues derived from its operation under this Lease, using a form and method as is directed by
Director. Such forms and methods shall be employed by Tenant throughout the term of this Lease. Upon
Director’s written request, Tenant shall make available immediately to City and/or its auditors any and all
books, records and accounts pertaining to its operations under this Lease. The intent and purpose of the
provisions of this section are that Tenant shall keep and maintain records which will enable City and
City’s Controller to ascertain, determine and audit, if so desired by City, clearly and accurately, Gross
Revenues achieved, and the adequacy of the form and method of Tenant’s reporting Ehereof.

(b) Should any examination, inspection, and audit of Tenant’s books and records by City -
disclose an underpayment by Tenant of the total Base Rent due, Tenant shall promptly pay to City such

" deficiendy, and if such deficiency exceeds two percent (2%) of the total Base Rent due, Tenant shall also
promptly reimburse City for all costs incurred in the conduct of such examination, inspection, and audit.
Further, should any examination, inspection, and audit of Tenant’s books and records by City disclose an
underpayment by Tenant of the total Base Rent due and such deficiency exceeds five percent (5%) of the
total Base Rent due, City shall have the right to terminate this Lease. In the event that City-deems. it |

“necessary to utilize the services of legal counsel in connection with collecting the reimbursement for such
examination, inspection, and audit, then Tenant shall reimburse Clty for reasonable attorneys’ fees and
litigation expenses as part of the aforementioned costs mcmred

4.10  Other Reports and Submissions. Tenant shall furnish City wﬂh such other fmanc:al or
statistical reports as Director or his/her representanve from time to time may reasonably require. Upon
-~ request by Director, Tenant shall furnish to City copies of its quarterly California sales and use tax retuins
‘covering the Premises operations as well as that pertinent portion of both the California and Federal
income tax retumns and possessory interest tax returns on the Premises operations at the time of filing, and
any amendments thereto. All copies of such returns must be certified as exact copies of the original
documents by a Certified Public Accountant. Tenant and all subtenants (to the extent permitted) shall - - -
also promptly notify Director of and furnish to City copies of any audit reports covering this facility
conducted by the California Franchise Tax Board or the Board of Equalization.

4.11 Additional Rent. 'Tehant shall pay to City any and all charges and other amolu'ﬁts_ under’ :
this Lease as additional rent, at the same place where Base Rent is payable. City shall have the same: = * -
. remedies for a default i in the payment of any such additional charges as: for a default in the payment of
Base Rent : : : . ,
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4.12  Prepay Rent. Notwithstanding anything to the contrary herein, in the event Tenant shall
fail to pay any Rent when due hereunder, Director shall have the right to require Tenant to pay estimated
- monthly Rent (including Base Rent, utility charges, and all other amounts) one (1) month in advance of
when such payment would otherwise be due. Such prepayment would be based on the highest monthly .
Rent previously due from Tenant. Suchright shall be exercised by a notice from Director to Tenant,
which notice may be glven any time after such default by Tenant, regardless of whether the same is cured
by Tenant.

413, Nature of Lease. Under no circumstances will City be expected or required to make any
payment of any kind with respect to Tenant’s use or occupancy of the Premises, except as may be
otherwise expressly set forth herein. Except as may be specifically and expressly provided otherwise in
this Lease, no occurrence or situation arising during the Term, nor any present or future Law, whether
foreseen or unforeseen, shall relieve Tenant from its liability to pay all of the sums requlred by this Lease,
or relieve Tenant from any of its other obligations under this Lease, or give Tenant the right to terminate .
this Lease in whole or in part. Tenant waives-any rights now or hereafter conferred upon it by any
‘existing or future Law to terminate this Lease or to receive any abatement, diminution, reduction; or
suspension of payment of such surms, on account of such occuirence or situation. Except as otherwise
expressly provided herein, this Leasé shall continue in full force and effect, and the obligations of Tenant
hereunder shall not be released, discharged or otherwise affected, by reason of: (a) any damage to or
destruction of the Premises or any portion thereof or any improvements thereon, or any taking thereof in
eminent domain; (b) any restriction or prevention of or interference with any use of the Premises or the
improvements or any part thereof; (¢) any bankruptcy, insolvency, redrganization, composition,
adjustment, dissolution, liquidation or other proceeding relating to City, Tenant or any constituent partner
of Tenant or any sublessee, licensee or concessionaire or any action taken with respect to this Lease by a
trustee or receiver, or by any court, in any proceeding; (d) any claim that Tenant or any other person has
or might have against City; (e) any failure on the part of City to perform or comply with any of the terms .
hereof or of any other agreement with Tenant or any other person; () any failure on the part of any
sublessee, licensee, concessionaire, or other person to perform or comply with any of the terms of any
sublease or other agreement between Tenant and any such person; (g) any termination of any sublease,
license or concession, whether voluntary or by operation of law; or (h) any other occurrence whatsoever,
whether similar or dissimilar fo the foregoing in each case whether or not Tenant shall have notice or
knowledge of any of the foregoing. The obligations of Tenant hereunder shall be separate and
independent covenants and agreements. Tenant hereby waives to the full extent permitted by applicable
law, all rights now or hereafter conferred by statute, including without limitation the provisions of Civil
Code Sections 1932 and 1933, to quit, terminate or surrender this Lease or the Premises or any part
thereof, or to any abatement, suspension, deferment, diminution or reduction of any rent hereunder.

4.14  Severe Decline in Enplanements.

{(a) Defined Terms. For purposes of this Section, the following capitalized terms shali
have the following meanings: 4

(1) “Relevant Boarding Area” shall have the meaning given it in the
Summary.
(i) “Enplanements” shall mean the total number of passengers boarding

airline carriers. For purposes of this Section 4.14, all Enplanement
comparisons shall be done by Relevant Boarding Area.
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(1ii)

Gv)
)

vi)

(vii)

“Reference Month(s)” shall mean the corresponding month in the

. Reference Year

“Reference Year” shall have the meaning given it in the Summary.
“Percentage Rent” shall have the meaning given it in the Summary.

“Severe Decline in Enplanements for Three Months” shall mean that
the actual Enplanements achieved during a one month period is less than
80% of the actual Enplanements of the same Reference Month in the .
Reference Year, and such shortfall continues for three (3) consecutive

. months.

“Enplénement Stabilization for Two Months™ means that actual
Enplanements for a particular month equals or exceeds 80% of the actual

- Enplanements of the same Reference Month in the Reference Year, and

such threshold is achieved for two (2) consecutive months.

(b) MAG Suspension. If at any ﬁme during the térm, there is a Severe Decline in

Enplanements for Three Months, then the MAG shall be temporarily suspended as follows:

(D

(i)

(iii)

The MAG suspension shall be effective on the first day of the month
immediately following the Severe Decline in Enplanements for Three

- Months.

During such MAG suspension period, Tenant shall be required to pay
only the Percentage Rent, unless and until the MAG is reinstated as
provided below. On or before the 20th day of each month, Tenant will
submit to City a Sales Report showing Tenant’s Gross Revenues
achieved with respect to the prior month, together with the Percentage
Rent calculated on such Gross Revenues, cumulated by Lease Year.

If the Lease provides that the Percentage Rent is based on a tiered gross
revenue structure, for purposes of determining the Percentage Rent
payable, the annual Gross Revenues shall continue to cumulate as
provided in the Lease. For example, if Tenant’s Lease Year is November
1 through October 31, then for purposes of calculating Percentage Rent
for April 2003, all gross revenues achieved to date (from November 1
through April 30) will be cumulated.- :

(c) MAG Reinstatement. Once there is Enplanement Stabilization for Two Months, then

the MAG is reinstated, and will continue unless and until there is another Severe Decline in Enplanements '

for Three Months, as follows

@

)

Such MAG reinstaterment will be effectwe on the first day of the month
following an Enplanement Stabilization for Two Months

In the evant the MAG is reinstated after the commencement of a “Lease:
Year” or other period of time for annual gross revenue accumulation
specified in the Lease, the MAG will be pro-rated accordingly. - '
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(d) Determination of Enplanements and “TFUC-UQS The parties acknowledge that
Enplanemments for a particular month are not usually determined as of the first day of the following month,
Accordingly, unless and until the MAG is suspended as provided herein, Tenant shall continue to pay the
MAG as and when required hereunder. If and when a MAG is later suspended pursuant to Section
4,12(b}, then City shall issue a rent credit to reflect any resulting overpayment in rent. If and to the extent
Tenant has any outstanding obligations to City hereunder, City may decline to issue such rent credit or
reduce the rent credit by the amount outstanding. I and when the MAG s reinstated, Tenant shall pay to
City within five (5) days after City shall have given notice to Tenant of such reinstatement, the
deficiency, if any, between the Percentage Rent paid by the Tenant and the MAG, for the month(s)
following such reinstatement.

(e) Enplanement Determinations. Director shall have the sole discretion as o the
Enplanement calculations, and whether there exists a Severe Decline in Enplanements for Three Months
and/or an Enplanement Stabilization for Two Months.

(f) No Effect. The MAG suspension shall have no effect on (1) any adjustments
specified in this Lease to be made to the MAG, including those based on increases in the Consumer Price
Index; or (ii) the Deposit Amount.

(g) Effect of Default. Notwithstanding anything to the contrary herein, in the event
Tenant shall default under this Lease or any Other Agreement, the Airport Director may immediately
reinstate the MAG, without giving to Tenant the benefit of any notice or right to cure as may otherwise be
provided under this Lease or Other Agreement.

(h) Subtenants. Without limiting the provisions of Section 5 [Assignment or Subletting] |
if Tenant subleases any portion of the Premises, Tenant shall offer to such subtenant(s) the same types of
MAG suspensmn as are provided herein.

(i) Example. The following is intended merely to provide an example of the mechanics
of the foregoing provisions, and the numbers provided are not intended to be projections or guarantees.
Assume (a) the Premises are in Boarding Area F, (b) the Lease is awarded on February 15, 2003, and
(¢) Reference Year Enplanements for Boarding Area F, by Reference Month in the Reference Year
(January 1- December 31, 2002) are:

Jan Feb Mar Apr May Jun Jul Aug Sép Oct Nov  Dec
2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002 2002

Enp 800 800 800 900 . 1,900 1,200 1,300 1,200 1,100 900 800 900 -
('000) .

Assume further that actual Enplanements for Boarding Area F by Reference Month for 2005 are
as follows:

Jan Feb  Mar Apr  May Jun  Jul Aug  Sep Oct Nov Dec
2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005 2005

Enp 900 900 700 700 800 800 900 1100 700 800 700 . 800
(‘000)
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%of 1125 1125 875 77.8 722 722 692 917 636 889 87,5 889
Rei. : :

Month

() Then, there occurs a Severe Decline in Enplanements for Three Months with respect
to the months April 2005 — June 2003, and the MAG shall be suspended effective July 1, 2005. There
occurs an Enplanement Stabilization for Two Months with respect to the months October 2005 —
November 2005, and the MAG shall be reinstated effective December 1, 2005. -

5. ASSIGNMENT OR SUBLETTING

5.1 No Assignment. Tenant shall not assign, sublet, encumber, or otherwise transfer,
whether voluntary or involuntary or by operation of law, the Premises or any part thereof, or any interest
herein, without City’s prior written consent, which consent may be granted or denied in City’s sole and
absolute discretion (the term “Transfer” shall mean any such assignment, subletting, encumbrance, or
transfer). City’s consent to one Transfer shall not be deemed a consent to subsequent Transfers. Any -
Transfer made without City’s consent shail constitute a default hereunder and shall be voidable at City’s
elecuon :

52 Changes in Tenant. The merger of Tenant with any other.entity or the transfer of any
controlling ownership interest in Tenant, or the assigniment or transfer of a substantial portion of the
assets of Tenant, whether or not located on the Premises, shall constitute a Transfer. Without limiting the
generality of the foregomg, if Tenant is a partnership, a withdrawal or change, voluntary, involuntary or
by operation of law of the partner or partners owning twenty-five percent (25%) or more of the
partnership, or the dissolution of the partnership, or the sale or transfer of at least twenty-five percent
(25%) of the value of the assets of Tenant, shall be deemed a Transfer. If Tenant is a corporation or
limited liability company, any dissolution, merger, consolidation or other reorganization of Tenant, or the -
sale or other transfer of a controlling percentage of the capital stock or membership interests of Tenant, or

- the sale or transfer of at least twenty-five percent (25%) of the value of the assets of Tenant, shall be
deemed a Transfer. The phrase “controlling percentage” means the ownership of, and the right to vote,
stock or interests possessing at least twenty-five percent (25%) of the total combined voting power of all
classes of Tenant’s capital stock or interests issued, outstanding and entitled to vote for the election of
directors. Without limiting the restrictions on asset transfers, this paragraph shall not apply to stock or -
limited liability company interest transfers of corporations or limited liability companies the stock or
interests of which is traded through an exchange or over the counter

53 NoRelease. Inno event will City’s consent toa Transfer be deemed tobe a re!ease of
“Tenant as primary obligor hereunder.

54 ubleasmg Without Ilmltmg City 8 dlscretlon in approving or disapproving a proposed
Transfer, if and to the extent City permits Tenant to sublease the Premises, the following shall apply:
(a) Prior to negotiating a sublease agreement, Tenant must submit to City a sublease proposal for City’ s
_approval, which approval may be granted or withheld in City’s absolute and sole discretion; (b) Every-
sublease must be on a Standard Sublease Agreement form approved by Director, and the actual sublease
must be approved by Director; (c) Each and every covenant, condition or obligation imposed upon Tenant
by this Lease and each and every right, remedy or benefit afforded City by this Lease will not be 1mpalred '
or diminished as a result of any sublease agreement; (d) No subtenant shall be obligated to pay to Tenant
and Tenant shall not be permitted to charge any rént, perceéntage rent, bonus rent, key money, | S
administration fee, or the like, which exceeds, in the aggregate, the total sums that Tenant pays to C:ty E
under this Lease for the portion of the Premises subleased by the subtenant under its sublease agreement -
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(the “Excess Rent”). If, notwithstanding the foregoing prohibition, Tenant receives any Excess Rent,
Tenant shall pay the same to City; (¢) Tenant assigns to City all rent and other payments due from all

- subtenants under any sublease agreements; provided however, Tenant is hereby granted a license to
collect rents and other payments due from subtenants under their sublease agreements until the occurrence
of an Event of Default, regardless of whether a notice of that default has been given by City. At any time,
at Director’s option, City may notify a subtenant of this assignment and upon such notice the subtenant
will pay its rent other payments directly to City. City will credit Tenant with any rent received by City
under such assignment, but the acceptance of any payment on account of rent from any subtenants as a
result of an Event of Default will in no manner whatsoever serve to release Tenant from any liability
under this Lease. No payment of rent or any other payment by a subtenant directly to City or other
acceptance of such payments by City, regardiess of the circumstances or reasons therefor, will in any
manner whatsoever be deemed an attornment by the subtenants to City in the absence of either a specific
written agteement signed by City to such an effect.

55 Excess Rent. City shall receive fifty percent (50%) of all Excess Rent payable in
connection with any Transfer. “Excess Rent” means the excess of (a) all consideration received by
Tenant from a Transfer over (b) Rent payable under this Lease after deducting reasonable tenant
improvements paid for by Tenant, reasonable attorneys’ fees and any other reasonable out-of-pocket costs
paid by Tenant as a result of the Transfer (but specifically excluding any Rent paid to Landlord whlle the
'Pretmses is vacant).

5.6 Acceptance of Rent. The acceptance of rent by City from any person or entity does not
constitute a waiver by City of any provision of this Lease or a consent to any Transfer. City’s consent to
one Transfer will not be deerned to be a consent to any subsequent Transfer. If Tenant defaults in the
performance of any of the terms of this Lease, City may proceed directly against the transferor (or if there
has been more than one Transfer, then each transferor) without necessity of exhausting remedies against
Tenant. City may consent to subsequent Transfers or amendments or modifications to this Lease with
transferees, without notifying transferor (or if there has been more than one Transfer, then each
transferor) and without obtaining its or their consent thereto and such action shall not relieve any
transferor of liability under this Lease as amended.

57  Waiver. Tenant waives the provisions of Civil Code Section 1995.310 with respect to
remedies available to Tenant should City fail to consent to a Transfer.

6. TAXES, ASSESSMENTS AND LIENS
6.1  Taxes. ‘ ‘ o ‘ . . '

(a) Tenant recognizes and understands that this Lease may create a possessory interest
subject to property taxation and that Tenant may be subject to the payment of property taxes levied on
such interest. Tenant further recognizes and understands that any Transfer permitied under this Lease and
any exercise of any option to renew or other extension of this Lease may constitute a change in ownership
for purposes of property taxation and therefore may result in a revaluation of any possessory interest
created hereunder. Tenant shall pay all taxes of any kind, including possessory interest taxes, that may be
lawfully assessed on the leasehold interest hereby created and to pay all other taxes, excises, licenses,
permit charges and assessments based on Tenant’s usage of the Premises, all of which shall be paid when
the same become due and payable and before delinquency.

(b) Tenant shall report any Transfer, or any renewal or extension hereof, to the County of
San Mateo Assessor within sixty (60) days after such Transfer transaction, or renewal or extension.
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Tenant further agrees to provide such other information as may be requested by the City to enable the
City to comply with any reporting requirements under applicable law with respect to possessory interests.

6.2 Other Liens. Tenant shall not permit or suffer any liens to be imposed upon the
limitation, mechanics’, materialmen’s and tax liens, as a result of its activities without prorptly
discharging the same. Notwithstanding the foregoing, Tenant may in good faith contest any such lien if
Tenant provides a bond in an amount and forri acceptable to City in order to clear the record of any such
liens. Tenant shall assume the defense of and indemnify and hold harmless City against any and all liens
and charges of any and every nature and kind which may at any time be established against said premises
and improvements, or any part thereof, as a consequence of any act or omission of Tenant or as a
consequence of the existence of Tenant’s interest under this Lease.

7. INVESTMENTS; ALTERATIONS

7.1 Minimum Investment. Prior to the Rent Commencement Date, Tenant shall, refurbish,
redecorate and modernize the interiors and exteriors of the Premises, and otherwise complete the Initial
Improvements, at a minimum cost of the Minimum Investment Amount. Within thirty (30) days after
substantial completion of Tenant’s Work, Tenant must provide to City an affidavit, signed by Tenant and
any of the following Tenant’s general contractor, architect or construction manager, under penalty of
perjury, stating the hard construction costs paid by Tenant to complete Tenant’s Work, together with
copies of paid invoices and lien waivers substantiating the costs stated in the affidavit. Such *“hard
construction costs,” which must equal or exceed the Minimum Investment Amount, may include
architectural and engineering fees, provided the credit for such costs against the Minimum Investment
Amount shall not exceed fifteen percent (15%) of the Minimum Investment Amount. The minimum
investment may not include financial costs, interest, inventory, pre-opening expenses, inter-company
charges related to construction, business interruption, overhead, or debt service on any construction loan,
or any charges paid by Tenant to an affiliate. If the said actual investment cost is less than the Minimum

Investment Amount, the deficiency will be paid to City within sixty (60) days after completion of
construction. If Director disputes the amount of investment claimed by Tenant, Director may, at City’s
expense, hire an independent appraiser to determine the cost of the investment. If the independent
appraiser determines that the investment is less than the Minimum Investment Amount, the deficiency, as

well as City’s costs of hiring such independent appraiser, will be paid to City by Tenant within sixty (60)
~ days after the appraiser’s determination. At any time, upon three (3) business days notice, City or its
representatives may audit all of Tenant’s books, records and source documents related to the hard
construction costs paid by Tenant to complete Tenant’s Work. If the audit reveals that the bard
construction costs paid by Tenant were less than those. stated in Tenant’s affidavit, then Tenant must pay

City for the costs incurred by City in connection with the audit plus any additional deficiency discovered

between the hard construction costs paid by Tenant and the Minimum Investment Amount.

7 2 City’s Approval Rights. Tenant shall not make or suffer to be made any alterations,
‘additions, or improvements to the Premises or any part thereof or attach any fixtures or equipment thereto,
including the Initial Improvements (collectively, “Alterations”) without City’s prior written consent.
Without limiting the generality of the foregoing, the initial layout and design of all Alterations shall -
conform to Commission’s established architectural design scheme for the Terminal Building Complex
and the provisions.of Airport’s TI Guide. Prior to the construction of any Alterations (including the
Initial Improvements), Tenant shall submit detailed plans and specifications to the Airport’s Design
Review Committee for approval. Tenant shall include with its plans and specifications schematic -
renderings of the public retail area, materials, a color board(s) and a detailed layout of the overall
merchandlsmg plan. All decisions by the Airport’s Design Review Committee shall be made subject to
the approval of the Airport Commission. City’s approval rights will extend to and include architectural -
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and aesthetic matters and City reserves the right to reject any designs submitted and to require Tenant to
resubmit designs and layout proposals until they meet City’s approval. The Rent Commencement Date
shall not be extended if City elects to reject any designs or layout proposals submitted. In the event of
disapproval by City of any portion of the plans and specifications, Tenant will promptly submit necessary
modifications and revisions thereof. No changes or alterations will be made in said plans or
specifications after approval by City. City agrees to act within a reasonable period of time upon such
plans and specifications and upon requests for approval of changes or alterations in said plans or
specifications. One copy of plans for all improvements or subsequent changes therein or alterations
thereof will, within fifteen (15) days after approval thereof by City, be signed by Tenant and deposited
with City as an official record thereof. All Alterations shall be effected through the use of contractors
approved by City who shall furnish to City upon demand such completion bonds and labor and material
bonds as City may require so as to assure completion of the Alterations on a lien-free basis. Without
limiting the requirements set forth above, Tenant acknowledges and agrees that Tenant may be requxred to
obtain approvals for any desired Alterations from the Airport’s Quality Control Department.

7.3 Structures and Fixtures. Tenant shall, at its sole cost and expense, design, erect, construct
and install all fixtures, furnishings, carpeting, decorations, finishings, equipment, counters, or other
necessary Alterations for its operation under this Lease. All construction shall be in conformity with the

latest edition of the Airport T1 Guide, and in conforrmity with the approved plans and specifications .
submitted by Tenant, and shall meet all applicable local building codes and ordinances as well as all other
Laws. Tenant shall submit complete plans and specifications to Director, and prior to the commencing
any construction work, obtain Director’s written approval of said plans and specifications. Tenant shall
make no'change or alteration in the plans and specifications without prior written approval of Director. In

.the event that Tenant fails to submit plans and specifications which meet the approval of City within -
thirty (30) days after the Effective Date, City may terminate this Lease. Nothing herein contained shall be
construed to delay or otherwise affect the Commencement Date or the Rent Commencement Date.

7.4 Notice and Permifs. Tenant shall give written notice to Director not less than seven (7)
days prior to the commencement of any work in construction, alteration or repairs of the Premises, in
order that City may post appropriate riotices of non-responsibility, and agrees that such notices may
remain posted until the acceptance of such work by City. Tenant shall obtain, and pay all fees for ail
permits required by the City or other legal jurisdictions, for improvernents that it is required to construct

“or install, and it shall furnish copies of all such permits to City prior to the commencement of any work.

7.5 Title to Alterations. Title to all Alterations of such a nature as cannot be removed
without damage to the Terminal, including all carpeting, decorations, finishings, and counters, shali vest
in C]ty on the Expiration Date. All other equipment of such nature as to constitute trade fixtires shall
remain the property of Tenant. On the Expiration Date, Tenant may remove said trade fixtures or
Director may require that Tenant remove same at Tenant’s expense. Prior to the Rent Commencement
Date, Tenant shall submit to Director a proposed list of such trade fixtures; said list may be subsequently
amended during the term of this Lease to reflect any changes in said trade fixtures. Tenant agrees and
understands that “fixture” is defined as a thing affixed to premises that is bolted, nailed, screwed,
cemented and/or plastered. For the purpose of this Lease, fixtures shall include slat wall, counters and the
like, attached to the physical structure of the premises in any matter whatsoever. On the Expiration Date,
all fixtures, other than those deemed trade fixtures by City, shall become the property of City. Tenant
shall be liable to City for City’s costs for storing, removing and disposing of any alterations of Tenant’s
personal property, and of restoration of the Premises.

7.6 Effect of Alterations on Airport. If and to the extent that Tenant’s activities or propbsed
Alterations trigger an obligation or requirement on the part of City to make changes to the Airport
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premises (including ADA reqmrements) Tenant shall indemnify, defend, and hold harmless City from
- and against any and all Losses (as defined below) arising out of such activities or Alteratlons

7.7 [INTENTIONALLY DELETED]

7.8 Labor Harmony. The parties acknowledge that it is of the utmost 1mportance to City,
Tenant, and all those occupying or to oceupy space in the Domestic and International Terminals that there
be no interruption in the progress of the construction work. Accordingly, City and Tenant agree as
follows:

‘ (a)y In any contract or undertaking which Tenant may make with a contractor for
work in the Premises, provision shall be made for the dismissal from the job of workmen whose work is
‘unskilled or otherwise objectionable, in the Director’s (and, for this purpose, “the Director” shall include
a reference to the Airport’s Architect) reasonable judgment., Tenant shall cause any such workmen to be
discharged from the project within twenty-four (24) hours after Director shall give notice to Tenant
requiring such discharge. :

‘ (b) Tenant shall use, and Tenant shall require its contractor and subcontractors to
use, their respective best efforts to prevent work stoppages on the Premises, and/or elsewhere on the
Airport, to the extent attributable to work being performed on the Premises, irrespective of the reason of
any such stoppage. In the event that the conduct or presence of any employee(s) of Tenant or Tenant’ $
contractor(s) or subcontractor(s) causes a labor dispute or work stoppage, Tenant shall have such
employee(s) 1mmed1ately removed from the Airport upon Dlrector § request.

{c) Tenant shall include, and shall cause its contractor to include, the following '
clause in all contracts with its general contractors and subcontractors:

Harmony Clause

There shall be no manifestations on the project of any dispute between any labor
organization and any Tenant contractor or subcontractor, including but not
limited to, any area standards picketing against said contractor or subcontractor.
Should there be any manifestation of a labor dispute between any Tenant
contractor or subcontractor and any union, which results in a stoppage of workon =
the part of said contractor or subcontractor’s employees or the employees of any
other employer or supplier on the project or at the Airport, which in the sole
judgment of the Director will cause, or is likely to cause, unreasonable delay in
the progress of construction or -operation of any business at the Airport, then' '
upon written notice from Director, Tenant shall declare the contractor or
subcontractor in default of its contract, and upon such notice, Tenant shall have
the right to take such steps as are necessary to finish the uncompleted pomon of
the work to be performed by the contractor or subcontractor.

@y Without lzmxtmg the generality of indemnities eisewhere in this Lease, Tenant o
shall indemnify, defend, and hold harmless City and each C:ty Entlty for any and aIl Losses Wl’llCh arise B
from the actions taken pursuant to thlS Sectlon 7. 9 :
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8. UTILITIES

8.1  Services Provided. City shall provide in the Terminal Building Complex the following
utility services: reasonable amounts of water, electricity, telephone, sewage outlets, heating, ventilation,
and air conditioning, to a point determined by the Director. All extensions of the facilities requested by .
Tenant for said utility services from said points shall be at the sole cost and expense of Tenant. In the
event of any change desired by Tenant as to said points of supply by City, the expense of making such
changes or alterations shall be at the sole cost of Tenant.

8.2 Utility. Costs. Tenant shall pay the whole cost for all utility services as invoiced to
Tenant by City and for such other special services which it may require in the Premlses and Tenant
hereby expressly waives the right to contest any utlhty rates.

83  Shared Telecommunications Services. Tenant acknowledges that City has implemented
a shared telecommunications service program (“STS Program’) to provide telecommunications services,
The STS Program may involve City’s provision of telephone, telefacscimile, local access, long distance
service, internet, intranet, and other computer and telecommunications services. In such event, at City’s
option, Tenant shall participate in the STS Program by engaging City or its agent to provide such services
at Tenant’s expense, provided that the charges for such services are generally competitive. Further,
Tenant shall pay to City when invoices, the Airport Communicationt Infrastructure Charge, as the same
may be modif_ied from time to time. . All payments for STS services shall be due and payable when
invoiced by City, :

84  Waiver of Damages. Tenant hereby expressly waives any and all claims for damages

* arising or resulting from faitures or interruptions of utility services to the Premises, including electricity,
~ gas, water, plumbing, sewage, telephone, communications, heat, ventilation, air conditioning, or for the
failure or interruption of any public or passenger conveniences. Without limiting the generality of the
foregoing, Tenant shall have no rights to abate Rent or terminate this Lease in the event of any
interruption or failure of utility services. :

9. MAINTENANCE AND REPAIR

9.1 “As-Is” Condition. TENANT SPECIFICALLY ACKNOWLEDGES AND AGREES
THAT CITY IS LEASING THE PREMISES TO TENANT ON AN “AS IS WITH ALL FAULTS”
BASIS AND THAT TENANT IS NOT RELYING ON ANY REPRESENTATIONS OR
WARRANTIES OF ANY KIND WHATSOEVER, EXPRESS OR IMPLIED, FROM CITY OR ITS
AGENTS, AS TO ANY MATTERS CONCERNING THE PREMISES, INCLUDING: (i) the quality,
nature, adequacy and physical condition and aspects of the Premises, including, but not limited to,
landscaping, utility systems, (ii) the quality, nature, adequacy, and physical condition of soils, geology
and any groundwater, (iii) the existence, quality, nature, adequacy and physical condition of utilities
serving the Premises, (iv) the development potential of the Premises, and the use, habitability,
merchantability, or fitness, suitability, value or adequacy of the Premises for any particular purpose,
(v) the zoning or other legal status of the Premises or any other public or private restrictions on use of the
Premises, (vi) the compliance of the Premises or its operation with any applicable codes, laws,
regulations, statutes, ordinances, covenants, conditions and restrictions of any governmental or quasi-
governmental entity or of any other person or entity, (vii) the presence of Hazardous Materials on, under
or about the Premises or the adjoining or neighboring property, (viii} the quality of any labor and
materials used in any improvements on the real property, (ix) the condition of title to the Premises, and
(x) the agreements affecting the Premises, including covenants, conditions, restrictions, ground leases,
and other matters or documents of record or of which Tenant has knowledge.
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9.2 Tenant’s Maintenance Obligations. Tenant, at all times during the Term and at Tenant’s
sole cost and expense, shall keep the Premises and every part thereof in good condition and repair, and in
compliance with applicable Laws, including the replacement of any facility of City used by Tenant which
requires replacement by reason of Tenant's use thereof, exceptmg (a) ordinary wear and tear, and (b)
damage due to casualty with respect to which the provisions of Section 14 [Damage or Destruction] shall
apply. Tenant hereby waives all right to make repairs at the expense of City or in lieu thereof to vacate the
Premises as provided by California Civil Code Section 1941 and 1942 or any other law, statute or
ordinance now or hereafter in effect. In addition, if it becomes reasonably necessary during the-term of
this Lease, as determined by Director, Tenant will, at its own expense, redecorate and paint fixtures and
the interior of the Premises and improvements, and replace fixtures, worn carpeting, curtains, blinds,
drapes, or other furnishings. Without limiting the generality of the foregoing, at all times, Tenant shall be
solely liable for the facade of the Premises separating the Premises from the Terminal common areas,
including the external face thereof, all windows and display areas therein, and all finishes thereon. As -
provided below in Section 15.4 [City’s Right to Perform}, in the event Tenant fails to perform its
maintenance and repair obligations hereunder, City shall have the right to do so, at Tenant’s expense. The
parties acknowledge and agree that Tenant’s obligations under this Section are a material part of the
bargained-for consideration under this Lease. Tenant’s compliance obligations shall include, without
imitation, the obligation to make substantial or structural repairs and alterations to the Premises
(including the Initial Improvements), regardless of, among other factors, the relationship of the cost of
curative action to the Rent under this Lease, the length of the then remaining Term hereof, the relative
benefit of the repaits to Tenant or City, the degree to which curative action may interfere with Tenant’s
use or enjoyment of the Premises, the likelihood that the parties contemplated the particular requirement
involved, or the relationship between the requirement involved and Tenant’s particular use of the
Premises. No occurrence or situation arising during the Term, nor any present or future requirement,
whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant of its obligations
hereunder, nor give Tenant any right to terminate this Lease in whole or in part or to otherwise seek
redress against City. Tenant waives any rights now or hereafter conferred upon it by any existing or
future requirement to terminate this Lease, to receive any abatement, diminution, reduction or suspension
of payment of Rent, or to compel City to make any repairs to comply with any such requitement, on =
account of any such occurrence or situation.

93 Tenant’s Pest Management Obligations. Tenant shall, at all times during the Term of the
Lease and at Tenant’s sole cost and expense, keep the Premises and every part thereof in clean and
sanitary conditions, including having a pest control program in place in accordance to the Airport’s -
standards, Tenant shall hire a licensed pest control company or may contract with the Airport to prov:de
these services. Tenant and the pest control company must adhere.to the following set of standards in -
accordance to the City and County of San Francisco (CCSF) Environment Code, Chapter 3, mcludmg but -
not hm:ted to the following: '

- ; (a) Usmg pesticides on the CCSF allowed list only when application i is made on Clty
property i.e. SFO.

- (b) Any pestlcidc exemption must be granted by the San Francisco Department of
Envuonment before using non-approved pesticides.

(c) All postmg requ;rements regardmg pestlcxde application must be adhered to pl‘iOI‘ to
use. . _

: : (d) Pestnnde use reports shall be made to A1rport IPM (Integrated Pest Management)
~ staff by the 10th of the month followmg apphcat;on ; .
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(e) Tenant must provide Airport the name of the pest conirol company providing service
within thirty (30) days from the effective date of the service contract.

0. SIGNS AND ADVERTISING

10.1  Signs and Advertising. Tenant may, at its own expense, install and operate necessary and
appropriate identification signs on the Premises, subject to the approval of Director and the requirements
of the TI Guide, including but not limited to, the approval of the number, size, height, location, color and
general type and design.- Such approval shall be subject to revocation by Director at any time. Wal,hout

_express written consent of Director, Tenant shall not display any advertising, promotlonal or
informational pamphlets, circulars, brochures or similar matenais

10.2  Prohibition of Tobacco Sales and Adver’tising. Tenant acknowledges and agrees that no
sales or advertising of cigarettes or tobacco products is allowed on the Premises. This advertising
prohibition includes the placement of the name of a company producing, selling or distributing cigarettes
or tobacco products or the name of any cigarette or tobacco product in any promotion of any event or
product. This advertising prohibition does not apply to any advertisement sponsored by a state, local,
nonprofit or other entity designed to (i) communicate the health hazards of cigareties and tobacco
products, or (ii) encourage peoplé not to smoke or to stop smoking.

10.3  Prohibition of Alcoholic Beverage Advertising. Tenant acknowledges and agrees that no
advertising of alcoholic beverages is allowed on the Premises. For purposes of this Section, “alcohelic
beverage” shall be defined as set forth in California Business and Professions Code Section 23004, and
shall not include cleaning sotutions, medical supplies and other products and substances not intended for
drinking. This advertising prohibition includes the placement of the name of a company producing,
selling or distributing alcoholic beverages or the name of any alcoholic beverage in any promotion of any
event or product. This advertising prohibition does not apply to any advertisement sponsored by a state,
local, nonprofit or other entity designed to (i) communicate the health hazards of alcoholic beverages, (ii)
encourage people not to drink alcohol or to stop drinking alcohol, or (iii) provide or publicize drug or
alcohol treatment or rehabilitation services.

11. PROMOTIONAL PROGRAM

11.1  Promotional Program. City, at City’s election, may conduct, or cause to be conducted,
advertising, promotional and public relations program for the general purpose of promoting the name and
identity of the Airport and the retail business conducted in the Airport. If City elects to do so, City will
determine in its sole discretion the composition and manner of implementation of that program, and
Teriant must participate in promotions, advertising and public relations, and cause its store manager to
attend promotional program meetings. In such event, from and after the Rent Commencement Date (but
prorated for any partial month), Tenant must pay to City, as a contribution to the cost of the promotional
program, the Promotional Charge, tn advarnce on the first (1st) day of each month during the Term.

11.2  Promotional Charge. At City's option, the Promotional Charge may be increased from
time to time such that the new Promotional Charge will equal:

Initial Promotional Charge X Comparison Index
‘ Base Index.
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For purposes of the foregoing adjustment, the “Comparison Index” shall mean the Consumer Price
Index published immediately prior to the adjustment date and the “Base Index” shall mean the Consumer
Price Index published immediately prior to the Effective Date. '

©12.  WAIVER; INDEMNITY; INSURANCE

12.1  Waiver. Tenant, on behalf of itself and its assigns, waives its rights to recover from and
releases and discharges City and all City Entities and their respective heirs, successors, personal
representatives and assigns, from any and all Losses whether direct or indirect, known or unknown,
foreseen or unforeseen, that may arise on account of or in any way connected with (a) the physical or
environmental condition of the Premises or any law of regulation applicable thereto, (b) any damage that
may be suffered or sustained by Tenant or any person whosoever may at any time be using or occupying
or visiting the Premises, ot in or about the Airport, or (¢) any act or omission (whether negligent, non-.
negligent or otherwise) of Tenant or any Tenant Entity, whether or not such Losses shall be caused in part
by any act, omission or negligence of any of City, Commission, its members, or any officers, agents, and
employees of each of them, and their successors and assigns (each, a “City Entity”), except if caused by
the sole gross negligence or willful misconduct of City. In connection with the foregoing waiver, Tenant
expressly waives the benefit of Section 1542 of the California Civil Code, which provides as follows: “A
GENERAL RELFASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT
KNOW OR EXPECT TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN TO HIM MUST HAVE MATERIALLY APFECTED THE SETTLEMENT WITH
THE DEBTO

12.2 Indemnity. In addition to, and not in limitation of the foregoing, Tenant shall forever
indemnify, defend, hold and save Czty and each City Entity free and harmless of, from and against any
and all Losses caused in whole or in part by or arising out of (a) any act or omission of Tenant or any
Tenant Entity, (b) Tenant’s use of the Premises or operations at the Airport, or (c) any default by Tenant
or any Tenant Entity hereunder, whethér or not Losses shall be caused in part by any act, omission or
negligence of City or any City Entity. The foregoing indemnity shall not extend to any Loss caused by
the sole gross negligence or witlful misconduct of City.

123 “Losses”. For purposes hereof “Losses” shall mean any and all losses, liabilities,
]udgments suits, claims, damages, costs and expenses (including reasonable attorneys’ fees, mvestxgatlon
“costs, remediation costs, and court costs), of any kind or nature.

124 Immediate Obligation to Defend. Tenant specifically acknowledges that it has an
- immediate and independent obligation to defend Clt}’ or the City Entity from any claim which is actually
or potentially within the scope of the indemnnity provision of this Section 12 or any other indemnity
provision under this Lease, even if such allegation is or may be groundless, fraudulent or false, and such
obligation arises at the time such claim is tendered to Tenant and continues at all times thereafter.

12.5  Notice. Without limiting the foregoing waiver and indernnity, each party hereto shall
give to the other prompt and t1meiy written notice of any Loss coming to its knowledge which in any
way, directly or indirectly, contingently or otherwise, affects or might affect either; and each shall have
the right to participate in the defense of the same to the extent of its own interest.

12.6 Insurance'. Ten'ant shail brocure and mdintain dﬁring the Term the following insuranice: a

(a) Workers’ Compensation Insurance w:th Employer's Liability hmlts not less than
$1,000,000 each acc1dent
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(b) Commercial General Liability Insurance with limits not less than $1,000,000 each
occurrence Combined Single Limit for Bodily Injury and Property Damage, including Contractual
Liability, Personal Injury, Products Liability and Completed Operations Coverages.

| (c) Comprehensive Automobile Liability Insurance with limits not less than $2,000,000 |
each occurrence Combined Single Limit for Bodily Injury and Property Damage, including Employer’s
non-ownership liability and hired auto coverages.

(d) Property Insurance on all causes of loss-special form covering all Premises tenant
improvements, fixtures, and equipment insuring against the perils of fire, lightning, extended coverage
perils, vandalism and malicious mischief in the demised premises in an amount equal to the full -
replacement value of tenant improvements, fixtures and equipment.

(e) Business Interruption Insurance insuring that the Base Rent will be paid to City for a
period of at least one (1) year if Tenant is unable to operate its business at the Premises. Said insurance
shall also cover business interruptions due to failures or interruptions in telecommunications services,
strikes, employee lockouts, riots, or other civil commeotion. To calculate Base Rent during any such
mtermptlon of business, the Gross Revenues for the 12-month period immediately preceding the mosdent
causing the busmess interruption shall be used.

127  Form of Policies. All insure_tnce requited by Tenant hereunder shall be pursuant to
policies in form and substance and issued by companies satisfactory to City and City’s City Attorney.
City may, upon reasonable notice and reasonable grounds increase or change the required insurance
hereunder, in which event Tenant shall obtain such required insurance. Without limiting the generality of
the foregoing, all Comprehensive General Liability Insurance, and Comprehensave Automobile Liability
Insurance, policies shall be endorsed to provide the following: :

(a) Name as additional insured the City and County of San Francisco, the Airport
Commission and its members, and all of the officers, agents, and employees of each of them (collectively,
“Additional Insureds™};.

(b) That such policies are primary insurance to any other insurance available to the .
Additional Insureds, with respect to any claims arising out of this Lease, and that insurance applies
separately to each insured against whom claim is made or suit is brought.

(c) That the insurance company shall give thirty (30) days prior written notice to City of
cancellation, non-renewal or reduction in coverage or limits, delivered to City at City’s Insurance/Deposit
Notice Address.

12.8  Delivery of Policies or Certificates. Within five (5) days after Director’s request, and in
any event on or before the Commencement Date, Tenant shall provide to City copies of its insurance
policies or certificates thereof evidencing the above insurance, at City’s Insurance/ Deposit Notice
Address.

129 Subrogation. Notwithstanding anything to the contrary herein, Tenant waives any right
of recovery against City for any loss or damage to the extent the same is required to be covered by
Tenant’s insurance hereunder. Tenant shall obtain from its insurer, if possible, a waiver of subrogation
the insurer may have against City or any City Entzty in connection with any Loss covered by Tenant’s
property insurance policy.
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"13.  DEPOSIT

13.1  Formof Deposit. On or before the date specified by the Director, Tenant will deliver to
Director a security deposit (the “Deposit”) in the Deposit Amourit. Such Deposit shall be in the form of
(a) a surety bond payable to City, naming City as obligee, in the form attached as Exhibit C-1, and
otherwise in form satisfactory to City’s City Attorney, and issued by a surety company satisfactory to
Director, or a (b) letter of credit naming City as beneficiary, in the form attached as Exhibit C-2, and
otherwise in form satisfactory to City’s City Attorney, issued by a bank satisfactory to Director.
Notwithstanding the foregoing, as may be provided in the Airport Commission Policy on Concession
Deposits (Resolution No. 04-0153, August 3, 2004) as the same may be amended from time to time,
Tenant shall be permitted to submit as the Deposit alternative forms of deposit as specified therein. Such
Deposit shall be renewed annually and increased annually such that at all times, the Deposit is equal to
one-haif (}%) the then current Minimum Annual Guarantee, all at Tenant’s cost. Such Deposit shall be
kept in full force and effect during the Term to ensure the faithful performance by Tenant of all
covenants, terms, and conditions of this Lease, including payment of Rent. The sum designated as the
“Deposit” is and will remain the sole and separate property of City until actually repaid to Tenant (or at
City’s option, the last assignee (if any) of Tenant’s interest hereunder), said sum not being eamed by
Tenant until all provisions precedent for its payment to Tenant have been fulfilled. For Deposits in the
form of a bond or letter of credit, Tenant shall cause the surety company or bank issuing such bond or
letter of credit to give Director notice in writing by registered mail at least forty-five (45) days prior to the

‘expiration date of such bond or letter of credit of its intention not to renew said bond or letter of credit.

13.2  Maintenance of Deposxt Tenant shall cause the Depos;t to be increased from time to

. time such that at all times the Deposit is equal to one-half (1/2) the then current Minimum Annual
Guarantee, all at Tenant’s cost. Tenant shall cause the bond or letter of credit to be kept in full force and

- effect during the Term and any holdover period to ensure the faithful performance by Tenant of all
covenants, terms, and conditions of this Lease, including payment of Rent. If and to the extent City
accepts a Deposit which has an expiration date or cancellation/termination provision, Tenant shall cause
the surety company or bank issuing such bond or letter of credit to give Director notice in writing by
registered mail at least forty-five (45) days prior to the expiration date of such bond or letter of credit of

~ its intention not to renew or to cancel or terminate said bond or letter of credit. Tenant shall cause such
bond or letter of credit to be renewed, extended, or replaced, at Tenant’s sole cost, at least thirty (30) days
before the expiration date or cancellation date of the bond or letter of credit, with another bond or letter of
credit that complies with the requirements herein. If Tenant fails to do so, City may, without notice to
Tenant, draw on the entirety of the Deposit and hold the proceeds thereof as security hereunder. Tenant
shall cause all notices to be given to City under this Section 13 to be gwen to City at City’ 8
Insurance/Deposit Notice Address.

13.3 Altemative Forms of Deposit. Notwithstanding the foregoing, if and to the extent
alternative form(s) of Deposit are permitted pursuant to the Airport Bid Deposit and Performance
Guarantee Policy, as authorized by Commission Resolution No. 04-0153, as such Policy may,be'amendf':d ‘
from time to time, then Tenant may provide such alternative forms of Deposit. Tenant shall cause such
Deposit to be increased from time to time such that at all times the Deposit is equal to one-half (1/2) the
then current Mmlmum Annual Guarantee all at Tenant s cost :

134  Useof Degos:t If Tenant fails to pay Rent or otherwise defauits wzth respect to any

“provision of this Lease, City may use, apply or retain all or any pomon of the Deposit for the payment of o=
Rent or other charge in default or for the payment of any other sum to which City may become obilgated o

by reason of Tenant’s default or to compensate City for any loss or damage which City may suffer
: thereby if Clty SO uses or applzes all or any pOl‘thI} of the Dep031t Tenant, Wlthll’l ten (10) days a:fter '

h -2’7-.

o LEASE International Termmal Museum/(]allery Store Lease .
* .- TENANT: San Francisco Museum of Modern At . -



request therefore, shall deposit other security acceptable to Director with Cxty in an amount sufficient to
restore the Deposit to the full amount thereof, and Tenant’s failure to do so shall be a breach of this Lease.
City shall not be required to keep the Deposit or any proceeds thereof, as applicable, separate from its
general accounts. Any proceeds of the Deposit is and will remain the sole and separate property of City
until actually repaid to Tenant, said sum not being earmed by Tenant until all provisions precedent for its
payment to Tenant have been fulfilled. If Tenant performs all of Tepant’s obligations hereunder, the

_ Deposit, or the proceeds thereof, or so much thereof as has not theretofore been applied by City, shall be
returned, without payment of interest or other increment for its use, to Tenant (or, at City’s option, to the
last assignee, if any, of Tenant’s interest hereunder) within sixty (60) days after the expiration of the
Term, and after Tenant has vacated the Premises. No trust relationship is created herein between City and
Tenant with respect to the Deposit or any proceeds thereof.

13.5 - Other Agreemeuts, If Tenant defaults with respect to any provision of any other
agreement between City and Tenant, including the Other Agreements, City may use, apply or retain all or
" any portion of the Deposit for payment of any sum owing to City or to which City may become obligated
by reason of Tenant’s default or to compensate City for any loss or damage which City may suffer
thereby. Likewise, if Tenant defaults with respect to any provision under this Lease, City may use; apply,
or retain all or any portion of any deposit provided under any other agreement between City and Tenant,
including the Other Agreements, for payment of any sum owing to City or to which City may become
obligated by reason of Tenant’s default or to compensate City for any loss or damage which City may
suffer thereby. In the event the Deposit or any other deposit is so used, Tenant shall deposit other security
acceptable to Director with City in an amount sufficient to restore the Deposit to the full amount thereof

14.. DAMAGE ORDESTRUCTION

141 Partial Destruction of the Premises.

(a) Inthe event the improvements on the Premises are damaged by any casualty which is
required tQ be insured against pursuant to this Lease, then Tenant shall repair such damage as soon as
réasonably possibie, at its own cost, and this Lease shall continue in full force and effect.

(1) In the event such improvements are damaged by any casualty not covered under an
insurance policy required to be maintained pursuant to this Lease, then Czty may, at City’s option, either
(i) repair such damage as soon as reasonably possible at City’s expense, in which event this Lease shall
. continue in full force and effect, or (ii) give written notice to Tenant within sixty (60} days after the date
of occurrence of such damage of City’s intention to terminate this Lease. Such termination shall be
effective as of the date specified in such notice. -

(c) Notwithstanding the foregoing, if such damage is caused by an act or omission fo act
of Tenant or a Tenant Entity, then Tenant shall repair such damage, promptly at its sole cost and expense.

(d) Inthe event City elects to terminate this Lease pursuant to this Section 14.1, Tenant
shall have the right within ten (10) days after receipt of the required notice to notify City of Tenant’s
intention to repair such damage at Tenant's expense, without reimbursement from City, in which event
this Lease shall continue in full force and effect and Tenant shall proceed to make such repairs as soon as
reasonably possible. If Tenant does not give such notice within the ten (10} day period, this Lease shall
be terminated as of the date specified in City’s'notice. City shall not be required to repair any injury or
damage by fire or other cause, or to make any restoration or replacement of any paneling, decorations,
office fixtures, partitions, railings, ceilings, floor covering, equipment, machinery or fixtures or any other
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improvements or property installed in the Premises by Tenant or at the direct or indirect expense of
Tenant. Tenant shall be required to restore or replace same in the event of damage.

142 Total Destruction of Premises. If the improvements on the Premises are totally destroyed
during the Term from any cause whether or not covered by the insurance required herein (including any
destruction required by any authorxzed public authority), this Lease shall automatically terminate as of the
date of such total destruction.

143 Partial Destruction of Terminal Building. If fifty percent (50%) or more of the Terminal
Building shall be damaged or destroyed by an insured risk, or if fifteen percent {15%) or more of the
Terminal Building shall be damaged or destroyed by an uninsured risk, notwithstanding that the Premises
may be unaffected thereby, each of City and Tenant may elect to terminate this Lease by giving notice to
the other within ninety (90) days from the date of occurrence of such damage or destruction, in which
event the Term of this Lease shall expire on a mutually agreed upon date and Tenant shall thereupon
surrender the Premises to City as required hereunder.

144  Damage Near End of the Term. If during the last year of the Term the improvements on
the Premises are partially destroyed or damaged; City may at City’s option terminate this Lease as of the
date of occurrence of such damage by giving written notice to Tenant of City’s election to do so within
thirty (30) days after the date of occurrence of such damage. In the event City elects to terminate this
Lease pursuant hereto, Tenant shall have the right within ten (10) days after receipt of the required notice
~ to notify City in writing of Tenant’s intention to repair such damage at Tenant’s expense, without
reimbursement from City, in which event this Lease shall continue in full force and effect and Tenant
shall proceed to make such repairs as soon as reasonably possible. ‘

14,5 No Abatement of Rent; Tenant’s Remedies.

(a) If the Premises are partially destroyed ot damaged, Tenant shall have no claim
against City for any damage suffered by reason of any such damage, destruction, repair or restoration.
Tenant waives California Civil Code Sections 1932(2) and 1933(4) providing for termination of hiring
upon destruction of the thing hired. ' S .

(b) In no event will Tenant be entitled to an abatement of Rent resulting from any
damage, destruction, repair, or restoration described herein.

15. DEFAULT; REMEDIES.

15.1  Event of Default. The occurrence of any one or more of the foliowmg events shali
. constitute a breach of this Lease and an “Event of Default” hereunder:

(a) Tenant shall fail duly and punctually to pay Rent, or to make any other payment
required hereunder, when due to City, and such failure shall continue beyond the date specified in a
written notice of such default from Director, which date shall be no earlier than the third (31d) day after .
the effective date of such notice. Notwithstanding the foregoing, in the event there occurs two (2).
“defauits in the payment of Rent or other payment during the Term, thereafter Tenant shall not be entitled
to, and City shail have no obligation to give, notice of any further defaults in the payment of Rent or other -
payment. In such event, there shall be deemed to occur an Event of Default immediately upon Tenant s
fazlure to duly and punctually pay Rent or other payment hereunder; or :
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(b) Tenant shall become msolvent or shall take the benefit of any present or future
msolvency statute, or shall make a general assignment for the benefit of creditors, or file a voluntary
petition in bankruptcy, or a petition or answer seeking an arrangement for its reorganization, or the
readjustment of its indebtedness under the federal bankruptey laws, or under any other law or statute of
the United States or of any state thereof, or consent to the appomtment of a receiver, trustee, or l1qu1dat0r
- of any or substantially all of its property, or

(c) A-petition under any part of the federal bankruptcy laws, or an action under a’ny‘ .
present or future insolvency law or statute, shall be filed against Tenant and shall not be dismissed within-
thirty (30) days after the filing thereof; or

(d) There shall occur a Transfer without the prior approval of the City; or
{e) Tenant shall voluntarily abandon, deseit or vacate the Premises; or

(f) Any lien shaH be filed against the Premises as a result of any act or omission of
Tenant, and shall not be discharged or contested by Tenant in good faith by proper legal ploceedmgs
within twenty (20) days after recelpt of notice thereof by Tenant; or

(g) Tenant shall fail to providc, maintain, increase, or replace, the Deposit as required
herein; or

(h) TFenant shaH fail to obtain and mamtam the insurance required hereunder, or provide
copies of the pollcles or certificates to City as required herein; or

(i) Tenant shall fail to keep, perform and observe each and every other promise,
covenant and agreement set forth in this Lease, and such failure shall continue for a period of more than
three (3) days after delivery by Director of a written notice of such failure (the “First Notice”); or if
. satisfaction of such obligation requires activity over a period of time, if Tenant fails to commence the cure

. of such failure within three (3) days after réceipt of the First Notice, or thereafter fails to diligently
prosecute such cure, or fails to actually cause such cure within one huridred twenty (120) days after the
giving of the First Notice; or

(j) Tenant shall use or give its permission to any person to use any portion of Airport or
the Terminal Buildings used by Teﬁant under this Lease for any ﬂlegai purpose, or.any purpose not
approved by Director; or

(k) There shall occur a default under any other agreement between Tenant and City,
including the Other Agreements, if any, and such default is not cured as may be provided in such
agreement; provided, however, that nothlng herein shall be deemed to imply that Tenant shall be entitled
to additional notice or cure rights with respect to such default other than as may be provided in such other
" agreement.

15.2  Statutory Notices. Notwithstanding anything to the contrary in this Section. 15, any
written notice, other than as specifically set forth in this Section 15, required by any statute or law now or
hereafter in force is hereby waived by Tenant to the fullest extent available under law. Any notice given
. by City pursuant to Section 15.1 may be the notice required or permitied pursuant to Section 1161 et seq.
of the California Code of Civil Procedure or successor statutes, and the provisions of this Lease will not
require the giving of a notice in addition to the statutory notice to terminate this Lease and Tenant’s right
to possession of the Premises. The periods specified in Section 15.1 within which Tenant is permitted to
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cure any default following notlce from City will run concurrently wn:h any cure period provided by
appllcable laws.

153  Remedies. Upon the occurrence and during the continuance of an Event of Default, City
* shall have the following rights and remedies i in addition to all other rights and remedies available to City
at iaw or in equity:

(a) Cxty shall have the rights and remedies provided by Cahforma Civil Code
Section 1951.2 (damages on termination for breach), including the right to terminate Tenant’s right to -
possession of the Premises. In the event this Lease is so terminated, City may recover from Tenant the
following damages:

(i) The “worth at the time of the award” of the unpaid Rent earned to the
time of termiination hereunder;

(i) The “worth at the time of the award” of the amount by which the-
unpaid Rent which would have been earned after termination until the
time of award exceeds the amount of such rental Ioss that Tenant proves
could be reasonably avoided; and

(i)  The “worth at the time of the award” of the amount by which the .
unpaid Rent for the balance of the Term after.the time of award exceeds
the amount of such rental loss that Tenant proves could be reasonably
avoided; and

(iv) Any other amount necessary to compensate City for all the detriment
proximately caused by Tenant’s failure to pexform its obligations under
this Lease or which in the ordinary course of things would be likely to
result therefrom.

~ For purposes of the foregoing, the “worth at the time of award” of the amounts referred
to in clauses (i) and (i) above is computed by allowing interest at the lower of 18% per annum and the
. highest rate legally permitted under applicable law. The “worth at the time of award” of the amount
referred to in clause (iii) above is computed by discounting such amount at the discount rate of the
Federal Reserve Bank of San Francisco at the time of award plus 1% (one percent). Notwithstanding any
_ other provisions hereof, any efforts by City to mitigate damages caused by Tenant’s breach of this Lease -
shall not constitute a waiver of City’s right to recover damages hereunder and shall not affect the right of
. City to indemnification pursuant to the provisions of Section 12 [Waiver; Fndemnity; Insurance] hereof.
For purposes of calculating City’s damages comprising Base Rent based on Gross Revenues, that amount
will be computed by determining the highest Base Rent accruing in any Lease Year during the .
~ immediately preceding three Lease Years or such shorter period if the Term prior to termination was less: . .
than three Lease Years. Tenant agrees that Tenant’s obligations under this Lease, including the payment.
of Base Rent are mdependent covenants and are not condlnoned on the covenants or warrantles of C;ty

. (b) City shali have the rlght and rcmedy described iri Cahforma Civil Code . .
Sectiont 1951.4. City may elect not to terminate this Lease and let this Lease continue, in which'case Clty'

may enforce all its rights and remedies under this Lease, including the right to recover Rent as it becomes - o

‘due under this Lease. Acts of maintenance ot preservation or efforts to-relet the Premises or the :
appointment of a receiver upon the initiative of City to protect: Czty § interest under thlS Lease shakl not
constitute a termmatzon of Tenant’s r1ght to possession. | R R SRS
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(c) City shall have the right and power, as attorney in fact for Tenant, to enter and o
sublet the Premises, to collect rents from all subtenants and to provide or arrange for the provision of all -
services and fulfill all obligations of Tenant (as permitted in accordance with the terms of this Lease) and
City is hereby. authorized on behalf of Tenant, but shall have absolutely no obligation, to provide such
services and fulfill such obligations and to incur all such expenses and costs as City deems necessary in
connection therewith. Tenant shali be liable immediately to City for all costs and expenses City incurs in
collecting such rents and arranging for or providing such services or fulfilling such obligations, Cityis
hereby authorized, but not obligated, to relet the Premises or any part thereof on behalf of Tenant, to incur
such expenses as may be necessary to effect a relet and make said relet for such term or terms, upon such
~conditions and at such rental as City in its sole discretion may deem proper. Tenant shall be liable

immediately to City for all reasonable costs City incurs in reletting the Premises required by the reletting,
and other costs. If City relets the Premises or any portion thereof, such reletting shall not relieve Tenant
of any obligation hereunder, except that City shall apply the rent or other proceeds actually collected by it
as a result of such reletting against any amounts due from Tenant hereunder to the extent that such rent or
other proceeds compensate City for the nonperformance of any obligation of Tenant hereunder. Such
payments by Tenant shall be due at such times as are provided elsewhere in this Lease, and City need not
wait until the termination of this Lease, by expiration of the Term hereof or otherwise, to recover them by
legal action or in any other manner. City may execute any lease made pursuant hereto in its own name,
and the lessee thereunder shall be under no obligation to see to the application by City of any rent or other
proceeds, nor shall Tenant have any right to collect any such rent or other proceeds. City shall not by any
reentry or other act be deemed to have accepted any surrender by Tenant of the Premises or Tenant’s
interest therein, or be deemed to have otherwise terminated this Iease, or to have relieved Tenant of any

- obligation hereunder, unless City shall have given Tenant express written notice of City’s election to do
so as set forth herein.

(d) City shall have the right to have a receiver appointed upon application by City to take
possession of the Premises and to collect the rents or profits therefrom and to exercise all other rights and
remedies pursuant to this Section 15.3.

(e) City shall have the right to-enjoin and anty other remedy or right now or hereafter
available to a landlord against a defaulting tenant under the laws of the State of California or the equitabfe
powers of its courts, and not otherwise specifically reserved herein.

(f) City may elect to terminate any other agreement between Tenant and City, including
the Other Agreements, if any.

154  City’s Right to Perform. All agreements and provisions to be performed by Tenant under
any of the terms of this Lease shall be at its sole cost and expense and without any abatement of Rent. ¥f
Tenant shall fail to make any payment or perform any act on its part to be performed hereunder and such

failure shall continue for ten (10) days after notice thereof by City, City may, but shall not be obligated to
do so,-and without waiving or releasing Tenant from any obligations of Tenant, make any such payment
or perform any such other act on Tenant's part to be made or performed as provided in this Lease. All
sums so paid by City and all necessary incidental costs shall be deemed additional rent hereunder and
shall be payable to City on demand, and City shall have (in addition to any other right or remedy of City)
the same rights and remedies in the event of the nonpayment thereof by Tenant as in the case of default by
Tenant in the payment of Rent. ,

15.5  Rights Related to Termination. In the event of any ténnination based on any breach of
the covenants, terms and conditions contained in this Lease, City shall have the option at once and
without further notice to Tenant to enter upon the Premnises and take exclusive possession of same. City
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may remove ot store any personal property located therein, at the sole cost and expense of Tenant without
City being liable to Tenant for damage or loss thereby sustained by Tenant. Upon such termination by
City, all rights, powers and privileges of Tenant hereunder shall cease, and Tenant shall immediately
vacate any space occupied by it under this Lease, and Tenant shall have no claim of any kind whatsoever -
against City or any City Entity by reason of such termination, or by reason of any act by City or any City
Entity incidental or related thereto. In the event of the exercise by City of such option to terminate,
Tenant shall have no right to or claim upon any improvements or the value thereof, which may have been
previously installed by Tenant in or on the Premises.

156  Cumulative Rights. The exercise by City of any remedy provided in this Lease shall be
curnulative and shall in no way affect any other remedy available to City under law or equity.

15.7 Prggayment. As provided in Section 4.10 [Prepay Rent], if Tenant defaults in the.
payment of Rent, City may require prepayment of Rent. Such right shall be in addition to and not in lieu
of any and all othcr rights hereunder, or at law or in equity. -

15.8 }?‘mes If Tenant defaults under any of the Lease terms specified below, Dlrector may
elect to impose the fines described below on the basis of per violation per day:

Violation - ‘ . Section E__in__c
Violation of Premises Clause | 1 $100
Violation of Use Section ' -3  $300
Failure to open Facility by Rent Commencement Date 23 ) : $500
Faijlure to cause operations or Premises to comply with Laws 3.13 $100
Failure to submit required documents and reports, including Sales 4.4, 4.5, $100 -

+ Reports and others '
Construction or Alterations without City approval 7 : $100
Failure to make required repairs ' 9 © $300
Unauthorized advertising or signage _ ‘ 10 $100
Failure to obtain/maintain insurance ' 12 | $300
Failure to obtain or maintain Deposit 13 : $300. _

' Failure to abide by any other term in this Lease o : 1 $300 N

Director’s right to impoge the foregoing Fines shall be in addition to and not in lieu of any and all =~
other rights hereunder, in the Airport Rules, or at law or in equity. City shall have no obligation to Tenant
to impose Fines on or otherwise take action agamst any other tenant at the A:rport Such Fines shalI i B
constitute “Additional Rent.” - - o

159 City Lien. Tenant hereby grants to City a lien upon and security interest in all fixtures,
chattels and personal property of every kind now or hereafter to be placed or installed in or on the
Premises, and agrees that in the event of any default on the part of Tenant City has all the rights and
remedies afforded the secured party by the chapter on “Default” of the Uniform Commercial Code in the
' state wherein the Premises are located on the date of this Lease and may, in connection therewith, also (@) -
enter on the Premises to assemble and take possession of the collateial, (b) require Tenant to assemble the -

-33-

ol LEASE International Terminal MuseunﬂGaliery Store Lease

TENANT: San Francisco Museum of Modem Art



collateral and make its possession available to the City at the Premises, (c) enter the Premises, render the
collateral, if equipment, unusable and dispose of it in a manner provided by the Uniform Commercial
Code on the Premises. Tenant agrees to execute such instruments as City may request to perfect such lien,
and designates also Director his attorney-in-fact for purposes of executing such documents,

15.10 Commencement of Legal Actions. Any legal action by City to enforce any obligation of
Tenant or in the pursuit of any remedy héreunder shall be deemed timely filed if commenced at any time
prior to one (1) year after the expiration or termination of the Term hereof or prior to the expiration of the
statutory limitation perlod that would be applicable except for this Section 15.10, whichever period
expires ]ater .

15.11 Waiver of Notice. Except as otherwise expressly provided in this Section 15, Tenant
hereby expressly waives, so far as permitted by law, the service of any notice of intention to enter or re-
enter provided for in any statute, or of the institution of legal proceedings to that end, and Tenant, for and
on behalf of itself and all persons claiming through or under Tenant, also waives any right of redemption
or relief from forfeiture under California Code of Civil Procedure Sections 1174 or 1179, or under any
other present or future law, if Tenant is evicted or City takes possession of the Premises by reason of any
default by Tenant hereunder.

&

16. SURRENDER

Tenant shall at the end of the Term surender to City the Premises and all Alterations, additions
and improvements thereto in the same condition as when received, ordinary wear and tear and damage by
fire, earthquake, act of God, or the elements excepted. Subject to City’s right to require removal pursuant
to Section 7 [Investments; Alterations] hereof, all Alterations and improvements installed in the Premises
by Tenant (other than Tenant’s trade fixtures), shall, without compensation to Tenant, then become City’s
property free and clear of all claims to or against them by Tenant or any third person. Inthe event that
Tenant shall fail to remove its personal property, including trade fixtures, on or before the Expiration
Date, such personal property shall become City’s property free and clear of all claims to or against them
by Tenant or any third person. In such event, City shall not be responsible for any Losses reiated to such
personai property, and City may sell or otherwise dispose of such personal property.

17. HAZARDOUS MATERIALS

17.1 ' Definitions. As used herein, the following terms shall have the meanings hereinafter set
forth: '

(a) “Environmental Laws” shall mean any federal, state, local or administrative law, rule,
regulation, order or requirement relating to industrial hygiene, environmental conditions or Hazardous
Materials, whether now in effect or hereafter adopted, including the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Sections 9601, et seq.), the
Resources Conservation and Recovery Act of 1976 (42 U.S.C. Section 9601, et seq.), the Clean Water
Act (33 U.S.C. Section 1251, et seq.), the Safe Diinking Water Act (14 U.S.C. Section 401, et seq.), the
Hazardous Materials Transportation Act (49-U.S.C. Section 1801, et seq.), the Toxic Substance Control
Act (15 U.S.C. Section 2601, et seq.), the California Hazardous Waste Control Law (California Health
and Safety Code Section 25100, gt.seq.), the Porter-Cologne Water Quality Control Act (California Water
Code Section 13000, et seq.), and the Safe Drinking Water and Toxic Enforcement Act of 1986
(California Health and Safety Code Section 25249.5, et seq.)

s
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. ‘ (b) “Hazardous Material” shall mean any material that, because of its quantity,
¢concentration or physical or chemical characteristics, is deemed by any federal, state or local
governmental authority to pose a present or potential hazard to human health or safety or to the
environment. “Hazardous Material” mcludes, without limitation, any material or substance defined as a

* “hazardous substance,” or “pollutant” or “contaminant” pursuant to any Environmental Law; any asbestos
. and asbestos containing materxals petroleun, including crude oil or any fraction thereof natural gas or
natural gas liquids; and any materlais listed in the Airport s T1 Guide.

_ (c) “Release” when used with respect to Hazardous Material shall include any actual or
imminent spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, -
leaching, dumping, or disposing into or inside the Building, or in, on, under or about the Property. -

(d) “Pre-Existing Condition” means the existence of any Hazardous Materials on the
Premises 1mmed1a£ely prior to the Commencement Date.

17.2  Tenant’s Covenants.

(a) Neither Tenant nor any Tenant Entity shall cause any Hazardous Material to be
brought upon, kept, used, stored, generated or disposed of in, on or about the Premises or the Airport, or
transported to or from the Premises or the Airpost; provided that Tenant may use such substances as are -
customarily used in retail sales so long as such use is in compliance with all applicable Environmental
Laws and the Airport’s TI Guide.

(b} Tenant shall handle Hazardous Materials discovered or introduced oh the Premises
during the Term in compliance with all Environmental Laws and the Airport’s TI Guide. Tenant shall
protect its employees and the general public in accordance with all Environmental Laws.

(¢) Inthe event Tenant becomes aware of the actual or possible Release of Hazardous
Materials on the Premises or elsewhere on the Airport, Tenant shall promptly give notice of the sarne to
City. Without limiting the generality of the foregoing, Tenant shall give notice to City of any of the
following: (i) notice of a Release of Hazardous Materials given by Tenant, any subtenant, or other
occupant to any governmental or regulatory agency; (i) notice of a violation or potential or alleged
violation of any Environmental Law received by Tenant, any subtenant, other occupant ot the Premises
from any governmental or regulatory agency; (iii) any inquiry, investigation, enforcement, cleanup,
removal, other action that is instituted or threatened by a government or regulatory agency; (iv) any claim
. that is instituted or threatened by a third party against Tenant, any subtenant, or other occupant on the .
Premises that refates to Hazardous Materials; and (v) any notice of termination, expiration, or material
amendment to any environmental Operating permit or license necessary for the use of the Premis_es.

(d) At Director’s request, Tenant shall provide information necessary for.City to oonfirm
that 'I‘enant is complying with the foregoing covenants :

1T 3 Environmental Indemmty Tenant shall mdemmfy, defend, and hold harmless City from
and against any and all Losses arising during or after the Term as a result of or arising front: (a) a breach
by Tenant of its obligations contained in the preceding Section 17.2 [Tenant’s Covenants], or (b) ahy -
Release of Hazardous Material from, in, on or about the Premises or the Adrport caused by the act or _:
omission of Tenant or any Tenant Entity, or (c) the existence of any Hazardous Materials on the Premises,
except to the extent that Tenant can demonstrate that such Hazardous Materials constatutes a Pre- Exlstmg '
Condition. :
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174 Environmental Audit. Upon reasonable notice, Director shall have the right but not the
obligation to conduct or cause to be conducted by a firm acceptable to Director, an environmental audit or
any other appropriate investigation of the Premises for possible environmental contamination. Such -
investigation may include environmental sampling and equipment and facility testing, including the
testing of secondary contamination. No such testing or investigation shall limit Tenant’s obligations
hereunder or constitute a release of Tenant’s obligations therefor. Tenant shall pay all costs associated
with said investigation in the event such investigation shall disclose any Hazardous Materials
contamination as to which Tenant is Hable hereunder.

17.5°  Closure Permit. Prior to the termination or expiration of this Lease, Director shall have
the right to require Tenant to file with the City an application for a Closure Permit for decontamination of
the site and investigation and removal of all Hazardous Materials in compliance with the Airport’s T1
Guide, the Airport Rules, and ail Laws. The Closure Permit may require a plan for long-term care and
surveillance of any contamination allowed to remain at the Premises or Airport property and an
acknowledgment of responsibility and indenmification for any and all Losses associated with any such
contamination. Without limiting the foregoing provision, City reserves the right to require Tenant to, and
in such event Tenant shall, at Tenant’s sole cost and expense, decontaminate the Premises and remove
any Hazardous Materials discovered during the Term, except those Hazardous Materials which constitute
Pre-Existing Conditions. Such removal shall be performed to the Director’s reascnable satisfaction.

18, EMINENT DOMAIN

18.1 = Definitions. For purposes of this Section 18, the following capitalized terms shall have
t,he following meanings:

(a) “Award’ means all compensation, sums or value paid, awarded or received for a
Taking, whether pursuant to judgment, agreement, settlement or otherwise.

(b) “Date of Taking” means the earlier of: (a) the date upon which title to the portion of
the Premises taken passes to and vests in the condemnor, and (b) the date on which Tenant is dispossessed

(c) “Taking” means a taking or damaging, including severance damage, by eminent
domain, invetse condemnation or for any public or quasi-public use under applicable Laws. A Taking
may occur pursuant to the recording of a final order of condemnation, or by voluntary sale or conveyance
in lieu of condemnation or in settlement of a condemnation action.

182  General. If during the Term or during the period between the execution of this Lease and
the Commencement Date, any Taking of all or any part of the Premises or any interest in this Lease
occurs, the rights and obligations of the parties hereunder shall be determined pursuant to this Section 18.
City and Tenant intend that the provisions hereof govern fully in the event of a Taking and accordmgiy,
the Parties each hereby waives any right to terminate this Lease in whole or in part under Sections
1265.120 and 1265.130 of the California Code of Civil Procedure or under any similar Law now or
hereafter in effect.

18.3  Total Taking: Automatic Termmatio If a total Takmg of the Premises occurs, then this
Lease shall terminate as of the Date of Taking.

18.4 Partial Taking; Election t0 Terminate.
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(a) If a Taking of any portion (but less than all) of the Premises occurs, then this Lease
shall terminate in its entirety if all of the following exist: (a) the partial Taking renders the remaining
portion of the Premises untenantable or unsuitable for continued use by Tenant for the Permitted Use; (b)
the condition réndering the Premises untenantable or unsuitable either is not curable or is curable but City
is unwilling or unable to cure such condition; and (¢) City elects to terminate. -

(b) If a partial Taking of a material portion of the Terminal occurs, Cxty shall have the
~ right to terminate this Lease in its entirety.

(c) City’s elections to terminate this Lease pursuant to this Section 18 shall be exercised
by City’s giving notice to Tenant on or before the date that is one hundred twenty (120) days after the
Date of Taking, and thereafter this Lease shall terminate upon on the thirtieth (30th) day after such notice
is given.

18.5 Tenant Monetary Obligations; Award. Upon termination of this Lease pursuant to an
election under Section 18.4 {Partial Taking; Election to Terminate] above, then: (a) Tenant’s cbligation to
pay Base Rent shall continue up until the date of termination, and thereafter shall cease, and (b) City shall
* be entitled to the entire Award in connection therewith (including any portion of the Award made for the
_value of the leasehold estate created by this Lease), and Tenant shall have no claim against City for the
value of any unexpired term of this Lease, provided that Tenant may make a separate claim for
compensation, and Tenant shall receive any Award made specifically to Tenant, for Tenant’s relocation
expenses or the interruption of or damage to Tenant’s business or damage to Tenant’s personal property.

186  Partial Taking: Continuation of Lease. If a partial Taking of the Premises occurs and this
Lease is not terminated in its entirety under Section 18.4 {Partial Taking; Election to Terminate] above,
then this Lease shall terminate as to the portion of the Premises so taken, but shall remain in full force and
effect as to the portion not taken, and the rights and obligations of the Parties shall be as follows: (a) the
Minimum Annual Guarantee shall be adjusted by Director to reflect the Taking, and (b) City shall be
 entitled to the entire Award in connection therewith (including, but not limited to, any portion of the
Award made for the value of the leasehold estate created by this Lease). Tenant shall have no claim
against City for the value of any unexpired Term of this Lease, provxded that Tenant may make a separate
claim for compensation. Tenant shall retain any Award made specifically to Tenant for Tenant's
relocation expenses or the interruption of or damage to Tenant’s business or damage to Tenant’s personal
property.

18.7  Temporary Takings. Notwithstanding anything to contrary in this Section, if a Taking
occurs with respect to all or any. part of the Premises for a limited period of time not in excess of one
hundred eighty (180) consecutive days, this Lease shall remain unaffected thereby, and Tenant shiall
continue to pay Rent, and to perform all of the terms, conditions and covenants of this Lease. In the event
- of such temporary Taking, City shall be entitled to receive any Award

19. CITY AND OTHER GOVERNMENTAL PROVISIONS

19.1  MacBride Principles - Northern Ireland. Pursuant to San Francisco Administrative Code - -
§12.F.5, the City and County of San Francisco urges companies doing business in Northern Ireland to
move towards resolving employment inequities, and encourages such companies to abide by the
MacBride Principles. The City and County of San Francisco urges San Francisco companies to do
business with corporations that abide by the MacBride Principles. By signing below, the person: -

executing thlS dgreement on behalf of Tenant acknowledges that he or she has read and understood thlS o
sectxon :
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19.2  Charter. The terms of this Lease shall be governed by and sﬁbject to the budget and
fiscal provisions of the Charter of the City and County of San Francisco.

19.3  Tropical Hardwood and Virgin Redwood Ban. The City and County of San Francisco
urges companies not to import, purchase, obtain or use for any purpose, any tropical hardwood, tropical
hardwood wood product, virgin redwood or virgin redwood wood product. Except as expressly permitted .
by the application of Sections 802(b) and 803(b) of the San Francisco Environmental Code, Tenant shall

‘ot provide any iters to the construction of Alterations, or otherwise in the performance of this Lease
which are tropical hardwoods, tropical hardwood wood products, virgin redwood, or V1rg1n redwood
wood products. In the event Tenant fails to comply in good faith with any of the provisions of Chapter 8
of the San Francisco Environmental Code, Tenant shall be liable for liquidated damages for each violation
in any amount equal to Tenant’s net profit on the contract, or five percent (5%) of the total amount of the
contract dollars, whichever is greater,

194  No Representations. Tenant acknowledges and agrees that neither City nor any person on
behalf of City has made, and City hereby disclaims, any representations or warranties, express or implied,
regarding the business venture proposed by Tenant at the Airport, including any statements relating fo the
potential success or profitability of such venture. Tenant represents and warrants that it has made an
independent investigation of all aspects of the business venture contemplated by this Lease and the
Perm1tted Use.

19.5  Effect of City Approvals. Notwithstanding anything to the contrary herein, Tenant
acknowledges and agrees that City is entering into this Lease as a landowner, and not as a regulatory
agency with police powers, Accordingly, any construction, alterations, or operations contemplated or
performed by Tenant hereunder may require further authorizations, approvals, or permits from
governmental regulatory agencies, including the Airport’s Quality Control Department. Nothing in this
Lease shall limit Tenant’s obligation to obtain such other authorizations, approvals, or permits. No
inspection, review, or approval by City pursuant to this Lease shall constitute the assumption of, nor be
construed to impose, responsibility for the legal or other sufficiency of the matter mspected reviewed, or
approved. In particular, but without limiting the generality of the foregoing, in approving plans and
specifications for Alterations, City (a) is hot warranting that the proposed plan or other action complies
with applicable Laws, and (b) reserves its right to insist on full comphance in that regard even after its
approval has been given or a permit has been issued.

1

19.6  Limitation on Damages. Notwithstanding anything to the contrary herein, in no event
will City or any City Entity be liable to Tenant or any Tenant Entity for any consequential, incidental, or
special damages, or special damages, or lost revenues or lost profits.

19.7  Sponsor’s Assurance Agreement. This Lease shall be subordinate and subject to the
terms of any “Sponsor’s -Assurance Agreement” or any like agreement heretofore or hereinafter entered
into by City and any agency of the United States of America.

19.8  Federal Nondiscrimination Regulations.

(a) Tenant understands and acknowledges that City has given to the United States of
America, acting by and through the Federal Aviation Administration, certain assurances with respect to
nondiscrimination, which have been required by Title VI of the Civil Rights Act of 1964, as effectuated
by Title 49 of the Code of Federal Regulations, Subtitle A - Office of the Secretary of Transportation, Part
21, as amended, as a condition precedent to the government making grants in aid to City for certain
Airport programs and activities, and that City is required under said Regulations to include in every
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agreement or concession pursuant to which any person or persons other than City, operates or has the
right to operate any facility on the Airport providing services to the public, the following covenant, to
which Tenant agrees as follows: “Tenant in its operation at and use of San Francisco International
Airport, covenants that (1) no person on the grounds of race, color, or national origin shall be excluded
from participation in, denied the benefits of, or be otherwise subjected to discrimination in the use of said

 facilities; (2) that in the construction of any improvements on, over, or under such land and the ..
furnishing of services thereon, no person on the grounds of race, color, or national origin shall be
excluded from participation in, denied the benefits of, or otherwise be subjected to discrimination, and
(3) that the grantee, licensee, permittee, etc., shall use the Premises in compliance with all other
requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Subtitle A, Office of the
Secretary of Transportation, Part 21, Nondiscrimination in Federally-Assisted Programs of the
Department of Transportation Effectuations of Title VI of the Civil Rights Act of 1964, and as said
regulations may be amended.”

{(b) (i) This agreement is subject to the requirements of the U.S. Department of
_Transportation’s regulations, 49 CFR part 23. The concessionaire or contractor agrees that it will not
discriminate against any business owner because of the owner’s race, color, national origin, or sex in
connection with the award or performance of any concession agreement, management contract, or
subcontract, purchase or lease agreement, or other agreement covered by 49 CFR part 23. (ii) The
concessionaire or contractor agrees to include the above statements in any- subsequent concession
“agreement or contract covered by 49 CER part 23 that it enters and cause those businesses to similarly
include the statemerits in the further agreements.

19.9  Federal Affirmative Action Regulations. Tenant assures that it will undertake an
affirmative action program as required by 14 CFR Part 152, Subpart E, to insure that no person shall on -
the grounds of race, creed, color, national origin, or sex be excluded from participating in any
employment-activities covered in 14 CFR Part 152, Subpart E. Tenant assures that no person shall be
excluded on these grounds from participating in or receiving the services or benefits of any program or.
activity covered by this subpart. Tenant assures that it will require that its covered sub-organizations
provide assurances to Tenant that they similarly will undertake affirmative action programs and that they -
will require assurances from their sub- orgamzauons as required by 14 CFR Part 152, Subpart E, to the .
same effect. :

19.10 City’s Nondiscrimination Ordinance.

_ (a) In the performance of this agreement, Tenant agrees ndt to.discriminate against any

employee, City and County employee working with Permittee, applicant for employment Tenant, or
against any person seeking accommodations, advantages, facilities, privileges, services, or membership in
all business, social, or other establishments or organizations operated by Tenaot, on the basis of the fact or
perception of a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex,
sexual orientation, gender identity, domestic partner status, marital status, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such protected
classes, or.in retaliation for opposition to discrimination against such classes.

(b) Tenant shall include in all subleases and other subcontracts relating to the Premises
hereunder a non-discrimination clause in substantially the form of subsection (a) above. In addition,
Tenant shall incorporate by reference in all subleases and other subcontracts the provisions of Sections .
12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Admiinistrative Code and shall require all -
subtenants and other subcontractors to comply with such provisions. Tenant’s failure to comply w1th the
obligataons in this subsection shall constitute a material breach of this Lease
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(¢} Tenant does not as of the date of this Lease and will not during the Term, in any of its
operations in San Francisco, where the work is being performed for the City, or elsewhere within the
United States, discriminate in the provision of bereavement leave, family medical leave, health benefits,
membership or membership discounts, moving expenses, pension and retirement benefits or travel
benefits, as. well as any benefits other than the benefits specified above, between employees with
domestic partners and employees with spouses, and/or between the domestic partners and spouses of such
employees, where the domestic partnership has been registered with a governmental entity pursuant to
state or local law authorizing such registration, subject to the conditions set forth in Section 128.2(b) of
the San Francisco Administrative Code.

(d) Tenant hereby represents that prior to execution of this Lease (i) Tenant executed and
submitted to the Human Rights Commission of the City and Courity of San Francisco (the “HRC™) the
Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits form (Form HRC-12B-101), with
supporting documentatlon and (ii) the HRC approved such form.

(e) The provisions of Chapters 12B and 12C of the San Francisco Administrative Code
relating to non-discrimination by parties contracting for the lease of City property are incorporated in this
Section by reference and made a part of this Lease as though fully set forth herein. Tenant shall comply
fully with and be bound by all of the provisions that apply to this Lease under such Chapters of the
Administrative Code, including buit not limited to the remedies provided in such Chapters. Without
_limiting the foregoing, Tenant understands that pursuant to Section 12B.2(h} of the San Francisco

Administrative Code, a penalty of $50 for each person for each calendar day during which such person
- was discriminated against in violation of the provisions of this Lease may be assessed against Tenant
and/or deducted from any payments due Tenant.

19.11  Conflict of Interest. Through its execution of this Agreement, Tenant acknowledges that -
it is familiar with the provisions of section 15.103 of City's Charter, Article ITI, Chapter 2 of City's
Campaign and Governrmental Conduct Code, and sections 87100 et seq and sections 1090 et seq. of the
Government Code of the State of California, and certifies that it does not know of any facts which
constitute a violation of said provision and agrees that if it becomes aware of any such fact during the
term of this Agreement it shall mlrnedlately notify Landlord.

19.12  Prevailing Rates of Wage. Tenant shall abide by Airport Commission Policy
No. 80-0031, requiring that Tenant pay generally prevailing rates of salaries, wages, and employee
benefits, to its employees working at San Francisco International Airport pursuant to this Lease.

19.13  Declaration Regarding Airport Private Roads. Tenant hereby acknowledges and agrees
that all roads existing at the date of execution hereof within the boundaries of the Airport, as shown on the
current official Airport plan and as it may be revised, are the private property and private roads of the City
and County of San Francisco, with the exception of that portion of the old Bayshore Highway which runs
through the southern limits of the City of South San Francisco apd through the northern portion of the
Airport to the intersection with the North. Airport Road as shown on said Airport Plan, and with the
exception of that portion of the North Airport Road which runs from the off and on ramps of the State
Bayshore Freeway to the intersection with said old Bayshore Highway as shown on said Airport Plan. It
further acknowledges that any and all roads hereafter constructed or opened by City within the Airport
boundaries will be the private property and road of City, unless otherwise designated by appropriate
action.

19.14 No Relocation Aséistance; Waiver of Claims. Tenant acknowledges that it will notbe a
displaced person at the time this Lease is terminated or expires by its own terms, and Tenant fully
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releases, waives, and discharges forever any and all claims or other Losses, against and covenants not to
sue City or any City Entity under any Laws, including any and all claims for relocation benefits or
assistance from City under federal and state relocation assistance laws. Without limiting Section 5
[Assignment or Subletting], Tenant shall cause any Transferee to expressly waive entitlement to any and
* all relocation assistance and benefits in connection with this Lease. Tenant shall indemnify, defend, and
hold harmless City for any and all Losses arising out of any relocation assistance or benefits payable to
any Transferee.

19.15 Drug-Free Workplace. Tenant acknowledges that pursuant to the Federal Drug-Free
Workplace Act of 1989, the unlawful manufacture, distribution, possession or use of a controlled
substance is prohibited on City premises. Any violation of this prohibition by Tenant or any Tenant
Entity shall constitute a default hereunder.

19.16 Compliance with Americans With Disabilities Act. Tenant acknowledges that, pursuant
to the ADA, programs, services and other activities provided by a public entity, whether directly or
through a contractor, must be accessible to the disabled public. Tenant shall provide the services
specified in this Lease in a manner that complies with the ADA and any and all other applicable federal,
state and local disability rights legislation. Tenant agrees not to discriminate against disabled persons in
the provision of services, benefits or activities provided under this Lease, and further agrees that any
violation of this prohibition on the part of Tenant, its employees, agents or assigns shall consntute a.
material breach of this Lease. : :

19.17 Sunshine Ordinance. In accordance with S.F. Administrative Code Section 67.24(e),

" contractors’ bids, responses to RFPs and all other records of communications between the City and
persons or firms seeking contracts shall be open to inspection immediately after a contract has been
awarded. Nothing in this provision requires the disclosure of a private person’s or organization’s net
worth or other proprietary financial data submitted for qualification for a contract or other benefits until
and unless that person or organization is awarded the contract or benefit. Information prov1ded which is
covered by this paragraph wﬂl be made available to the public upon request

19.18  Pesticide Prohibition. Tenant:shall comply with the provmwns of Section 308 of
Chapter 3 of the San Francisco Environment Code (the “Pesticide Ordinance™) which (i) prohibit the use
of certain pesticides on City property, (ii) require the postmg of certain notices and the maintenance of
certain records regarding pesticide usage and (iii) require Tenant to submit to the Airport an integrated
pest management (“IPM™) plan that (a) lists, to the extent reasonably possible, the types and estimated
quantities of pesticides that Tenant may need to apply to the Premises during the terms of this Lease,

(b) describes the steps Tenant will take to meet the City’s IPM Policy described in Section 300 of the
Pesticide Ordinance and (c) identifies, by name, title, address and telephone number, an individual to act -
- as the Tenant’s primary IPM contact person with the City. In addition, Tenant shall comply with'the .
requzrements of Sections 303(a) and 303(b) of the Pesticide Ordinance. .

19.19  First Source Hiring. Tenant shall comply with the San Francisco First Source Hzrmg
Ordinance (Board of Superv:sors Ordinance No. 264-98, as amended by Board of Supervisots Ordinanice:
Nos. 32-09 and 149-09) in cooperation with the Airport Commission Office of Employmentand ... '
Community Partnershxps pursuant to the First Source Hiring Agreement entered into between the Alrport '
Cormmission and the Tepant concurrently herewith, and incorporated herein by reference. :

7 19.20 Labor Peace/Card Check Rule. Without limiting the generality of other provisions herein -
requiring Tenant to comply with all Airport Rules, Tenant shall comply with the Airport’s Labor.
Peace/Card Check Rule, adopted on February 1, 2000, pursuant to Alrport Comrmss:on Resoiutlon
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No. 00-0049 (the “Labor Peace/Card Check Rule™). Capitalized terms not defined in this provision are
defined in the Labor Peace/Card Check Rule, To cormply with the Labor Peace/Card Check Rule, Tenant
shall, among other actions: (a) Enter into a Labor Peace/Card Chéck Agreement with any Labor '
Organization which requests such an agreement and which has reg;stered with the Airport Director or

_ his/her designee, within thirty (30) days after the Labor Peace/Card Check Agreement has been requested;
(b) Not less than thirty (30) days prior to the modification of this Lease, Tenant shall provide notice by
mail to any Labor Organization or federation of labor organizations which have registered with the
Director or his/her designee (“registered labor organization™), that Tenant is seeking to modify or
extend this Lease; (c) Upon issuing any request for proposals, invitations to bid, or similar notice, or in
any event not less than thirty (30) days prior to entering into any Subcontract, Tenant shall provide notice
to all registered labor organizations that Tenant is seeking to enter into such Subcontract; and (d) Tenant
shall include in any subcontract with a Subcontractor performing services pursuant to any Covered
Contract, a provision requiring the Subcontractor to comply with the requirements of the Labor
Peace/Card Check Rule. i Airport Director determines that Tenant shall have violated the Labor
Peace/Card Check Rule, Airport Director shall have the option to terminate this Lease, in addition to
exelmsmg all other remedies available to him/her.

19.21 Regmrmg Minimum Compensation. Tenant agrees to comply fully with and be bound by
all of the provisions of the Minimum Compensation Ordinance (MCO), as set forth in San Francisco
Administrative Code Chapter 12P (Chapter 12P), including the remedies provided, and implementing
guidelines and rules. The provisions of Chapter 12P are incorporated herein by reference and made a part
of this Agreement as though fully set forth, The text of the MCO is available on the web at ‘
http://sfgsa.org/index.aspx 7page=391. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12P. Conmstent with the
requirements of the MCO, Tenant agrees to all of the following:

(a) For each hour worked by a Covered Employee during a Pay Period on f:he
property covered by this Agreement, Tenant shall provide to the Covered Employee no less than the
Minimum Compensation which includes a minimum hourly wage and compensated and uncompensated
time off consistent with the requirements of the MCO. For the hourly gross compensation portion of the
MCO, Tenant shall pay a minimum of $11.54 an hour beginning January 1, 2009. Rates may be adjusted
each January 1st, thereafter; and employers must pay the then current rate,

, ) Tenant shall not discharge, reduce in compensation, or otherwise discriminate

against any employee for complaining to the City with regard to Tenant’s compliance or anticipated
compliance with the requirements of the MCO, for oppesing any practice proscribed by the MCO, for
participating in proceedings related to the MCO, or for seeking to assert or enforce any rights under the
MCO by any lawful means. '

{©) Tenant understands and agrees that the failure to comply with the requirements of
the MCO shall constitute a material breach by Tenant of the terms of this Agreement. The City, acting
through the Contracting Department, shall determiﬁe whether such a breach has occurred.

‘ (D If, within 30 days after receiving written notice of a breach of this Agreement for
violating the MCO, Tenant fails to cure such breach or, if such breach cannot reasonably be cured within
such period of 30 days, Tenant fails to commence efforts to cure within such period, or thereafter fails
diligently to pursue such cure to completion, the City, acting through the Contracting Department, shall
have the right to pursue the following rights or remedies. and any rights or remedies available under
applicable law:
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(1) The right to charge Tenant an amount equai to the difference between the Minimum Compensation
and any compensation actually provided to a Covered Employee, together with interest on such
amount from the date payment was due at the maximum rate then permitted by law; -

(2) The right to set off all or any pomon of the amount described in Subsection (d){1) of this Sectlon
- against amounts due to Tenant under this Agreement;

(3) The right to terminate this Agreement in whole or in part;

(4) In the event of a breach by Tenant of the covenant referred to in Subsection (b) of this Section, the )
- right to seek reinstatement of the employee or to obtain other appropriate equitable relief; and

(5) The right to bar Tenant from entering into future contracts with the City for three (3) years.

(6) Each of the rights provided in this Subsection (d) shaii be exercisable: mdw:dually or in combination
with any other rights or remedies available to the City. Any amounts realized by the City pursuant to
this subsection shall be paid to the Covered Employee who failed to receive the required Mm:mum
Compensation.

(e) Tenant represents and warrants thai it is not an entlty that was set up, or is being
used for the purpose of evading the intent of the MCO.

, (fy ~ Tenant shall keep itself informed of the current requirements of the MCO,
including increases to the hourly gross compensation due Covered Employees under the MCO, and shalt
provide prompt written notice to all Covered Employees of any increases in compensation, as well as any
written communications received by the Tenant from the CITY, which communications are marked to
indicate that they are to be distributed to Covered Employees.

(&) Tenant shall provide reports to the City in accordance with any reporting
standards promul gated by the City under the MCO, including reports on subtenants.

(h) The Tenant shall provide the City with access to pertinent records after receiving
a written request from the City to do so and being provided at least five (5) business days to respond. ~

(i) The Clty may conduct random audits of Tenant. Random audits shall be
(i) noticed in advance in writing; (ii) limited to ascertaining whether Covered Employees are paid at Jeast”
the minimum compensation required by the MCO; (iii) accomplished through an examination of pertinent
records at a mutually agreed vpon time and location within ten (10) days of the written notice; and -~ "'
(iv) limited to one audit of Tenant every two years for the duration of this Agreement. Nothing in I’.hlS o

Agreement is intended to preclude the Clty from investigating any report of an alfeged violation of the
MCO. :

Gy Any sublease entered into by Tenant and another party shaH requlre that party to
comply with the requirements of the MCO and shall contain contractual obligations substantially the -
same as those set forth in this Section. Tenant shall notify the Department of Administrative Services
" 'when it enters into such a sublease and shall certify to the Department of Administrative Services that it -
has notified the sub-tenant of the obhg&txons under the MCO and has imposed the requirements of the. -
MCO on the sub-tenant through the provisions of the subcontract. It is Tenant’s obligation to ensure that i
any sub-tenants of any tier under this Agreement comply with the requirements of the MCO If any. sub— e
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tenant under this Agreement fails to comply, City may pursue any of the remedies set forth in this Section
agamst Tenant.

k) Any contract entered into by Tenant and another party to perform services on the
property covered by this Lease shall require that party to comply with the requirements of the MCO and
shall contain contractual obligations substantially the same as those set forth in this Section. Tenant shall
notify the Department of Administrative Services when it enters into such a contract and shall certify to
the Department of Administrative Services that it has notified the contractor of the obligations under the
MCO and has imposed the requirements of the MCO on the confractor through the provisions of the -
subcontract. It is Tenant’s obligation to ensure that any such contractors comply with the requirements of
the MCO. If such a contractor fails to comply, City may pursue any of the remedies set forth in this
Section against Tenant.

. () . Each Covered Employee is a third-party beneficiary with respect to the
requirements of subsections (a) and (b) of this Section, and may pursué the following remedies in the
event of a breach by Tenant of subsections {a) and (b), but only after the Covered Employee has provided
the notice, participated in the administrative review hearing, and waited the 21-day period required by the
MCO. Tenant understands and agrees that if the Covered Employee prevails in such action, the Covered
Employee may be awarded: (1) an amount equal to the difference between the Minimum Compensation
and any compensation actually provided to the Covered Employee, together with interest on such amount
from the date payment was due at the maximum rate then permitted by law; (2) in the event of a breach
by Tenant of subsections (2) or (b), the right to seek reinstatement or to obtain other appropriate equitable
relief; and (3) in the event that the Covered Employee is the prevailing party in any legal action or
proceeding against Tenant arising from this Agreement, the right to obtain all costs and expenses,
including reasonable attorney's fees and disbursements, incurred by the Covered Employee. Tenant also
understands that the MCO provides that if Tenant prevails in any such action, Tenant may be awarded
costs and expenses, including reasonable attorney’s fees and disbursements, from the Covered Employee
if the court determines that the Covered Employee’s action was frivolous, vexatious or otherwise an aet of
bad faith.

(m)  If Tenant is exempt from the MCO when this Agreement is executed because the
cumulative amount of agreements with this department for the fiscal year is less than $25,000 ($50,000
- for nonprofits), but Tenant later enters intoan agreement or agreements that cause Tenant to exceed that
amount in a fiscal year, Tenant shall thereafter be required to comply with the MCO under this
Agreement. This obligation arises on the effective date of the agreement that causes the cumulative
amount of agreements between the Tenant and this department to exceed $25,000 ($50,000 for
nonproflts) in the fiscal year.

19.22  Airport Intellectual Property. Pursuant to Resolution No. 01-0118, adopted by the
Airport Commission on April 18, 2001, the Airport Commission affirmed that it will not tolerate the
unauthorized use of its intellectual property. including the SFO logo, CADD designs, and copyrighted
publications. All proposers, bidders, contractors, tenants, permittees, and others doing business with or at
the Airport (including subcontractors and subtenants) may not use the Airport intellectual property, or any
intellectual property confusmg]y similar to the Airport intellectual property, without the Alrport
Director’s prxor consent.

, " 19.23  Requiring Health Benefits for Covered Employees. Unless exempt, Tenant agrees to
comply fully with and be bound by all of the provisions of the Health Care Accountability Ordinance

(HCAO), as set forth in San Francisco Administrative Code Chapter 12Q (Chapter 12Q), including the

implementing regulations, as the same may be amended or updated from time to time. The provisions of
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Chapter 12Q are incorporated herein by reference and made a part of this Lease as though fully set forth
herein. The text of the HCAQ is currently available on the web at http://sfgsa.org/index.aspx7page=391.
Capitalized terms used in this Section and not defined in this Lease shall have the meanings assigned to
-such terms in Chapter 12Q.

(a) For each Covered Employee Tenant shall provide the apphcabie health benefit set
forth in Section 12Q.3 of the HCAO. 'If Tenant chooses to offer the health plan option, such health plan
shall meet the minimum standards set forth by the San Francisco Health Commission.

. (b) Notwithstanding the above, if Tenant meets the requirements of a “small business”
as described in Section 12Q.3(d) of the HCAO, it shall have no obligation to comply with part (a) above.

(¢) Tenant’s failure to comply with the requlrements of the HCAQ shall constitute a
material breach by Tenant of this Lease. If, within 30 days after receiving City’s written notice of a
breach of this Lease for violating the HCAO, Tenant fails to cure such breach or, if such breach cannot
reasonably be cured within such 30-day period, Tenant fails to commence efforts to cure within such
period, or thereafter fails diligently to pursue such cure to completion, City shall have the remedies set
forth in Section 12Q.5(H)(1-5). Each of these remedies shall be exercisable individually or in combination
~ with any other rights or remedies available to City.

{(d) Any Sublease or Contract regarding services to be performed on the Premises entered
into by Tenant shall require the Subtenant or Contractor and Subcontractors, as applicable, to comply
with the requirements of the HCAQ and shall contain contractual obligations substantially the same as
those set forth in'this Section., Tenant shall notify the Purchasing Department when it enters into such a
Sublease or Contract and shall certify to the Purchasing Department that it has notified the Subtenant or
Contractor of the obligations under the HCAO and has imposed the requirements of the HCAO on the
Subtenant or Contractor through written agreement with such Subtenant or Contractor. Tenant shall be
responsibie for ensuring compliance with the HCAO by each Subtenant, Contractor and Subcontractor
performing services on the Premises. If any Subtenant, Contractor or Subcontractor fails to comply, City
may pursue the remedies set forth in this Section against Tenant based on the Subtenant’s, Contractor’s,
or Subcontractor’s failure to comply, provided that the Contracting Department has first provided Tenant
with notice and an opportunity to cure the violation.

. (e) Tenant shall not discharge, reprimand, penahze reduce the compensation of, or
otherwise discriminate against, any employee for notifying City of any issue relating to the HCAO, for
opposing any practice proscribed by the HCAO, for participating in any proceedings related to the
HCAO, or for seeking to assert or enforce any rights under the HCAO by any lawful means.

(f) Tenant represents and warrants that it is not an ennty that was set up, or is bemg
used for the purpose of evading the requirements of the HCAO.

(g) Tenant shall keep itself informed of the requ1rements of the HCAO, as they may-
change from time to time. .

(h) Upon reciuest Tenant shall provide feports to City in accordance with any reporting
standards promulgated by City under the HCAO, mciudmg reports on Subtenants, Contractors, and
Subcontractors. _ :

(i) W:thm five (5) business days after any request by City, Tenant shafl prov1de City
- with access to pertment records re}atmg to any Tenant’s comphance with the HCAO In addltlon, Clty
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and its agents may conduct random audits of Tenant at any time during the term of this Lease. Tenanl
agrees to cooperate with City in connection with any such audit.

19.24 Notification of Limitations on Contributions. San Francisco Campaign and
Governmental Conduct Code (the “Cenduct Code™) Section 1.126 prohibits any person who contracts
with the City for selling or leasing any land or building to or from the City whenever such transaction
would require the approval by a City elective officer or the board on which that City elective officer
serves, from making a contribution to such an officer, or candidate for such an office, or committee
controlled by such officer or candidate at any time from the commencement of negotiations for such
contract until the. termination of negotiations for such contract or three months has elapsed from the date
the contract is approved by the City elective officer, or the board on which that City elective officer

serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations are commenced

when a prospective contractor first communicates with a City officer or employee about the possibility of
obtaining a specific contract. This communication may occur in person, by telephone or in writing, and

" may be initiated by the prospective contractor or a City officer or employee. Negotiations are completed
when a contract is finalized and signed by the City and the contractor. Negotiations are terminated when
the City and/or the prospective contractor end the negotiation process before a final decision is made to
award the contract. Through its execution of this Agreement, Tenant acknowledges that it is familiar with
the provisions of Article IIL, Chapter 2 of City's Campaign and Governmental Conduct Code, and sections
87100 et seq and sections 1090 et seq. of the Government Code of the State of California, and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that if it

- becomes aware of any such fact during the term of this Agreement it shall immediately notify City.

19.25 Food Service Waste Reduction Ordinance. San Francisco’s Food Service Waste
Reduction Ordinance, Ordinance No. 295-06, SF Environment Code Chapter 16 (Ordinance) requires
_restaurants, retail food vendors, City departments, City contractors and City lessees to use
biodegradable/compostable or recyclable disposable food service ware when selling or distributing
prepared foods, unless there is no “affordable” alternative. The Ordinance also prohibits such businesses
and the City from using disposable food service ware made from polystyrene (Styrofoam™). Violation
of the Ordinance may result in contractual damages, a cr:mmal fine, administrative penalty, or other civil
enforcement action.

20. GENERAL PROVISIONS ;
20.1  Notices. Except as otherwise specifically provided in this Lease, any notice, consent,

‘request, demand, or other correspondence given under this Lease shall be in writing and given by
delivering the notice in person or by commercial courier, or by sending it by first-class mail, certified
mail, return receipt requested, or overnight courier, return receipt requested, with postage prepaid, to: (a)
Tenant at Tenant’s Notice Address; or (b) City at City’s Notice Address; or (¢} such other address as
either Tenant or City may designate as its new address for such purpose by notice given to the other in
accordance with this Section. Any notice hereunder shall be deemed to have been given and received and
effective two (2) days after the date when it is mailed, if sent by first-class, certified mail, one day after
the date when it is mailed if sent by overnight courier, or upon the date personal delivery is made. For
convenience of the parties, copies of notices may also be given be facsimile to the number set forth in the
Summary or such other number as may be provided from time to time; however, neither party may give
official or binding notice by facsimile.

20.2  'No Implied Waiver. No failure by either party to insist upon the strict performance of
any obligation of the other party under this Lease or to exercise any right, power or rémedy consequent
upon a breach thereof shall constitute a waiver of any such breach or of such term, covenant or condition.
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No express written waiver of any default or the performance of any provision bereof shall affect any other
- default or performance, or cover any other period of time, other than the default, performance or period of
time specified in such express waiver. : S ‘ ‘

20.3  Entire Agreement. The parties intend that this Lease (including all of the attached
exhibits, which are made a part of this Lease) shall be the final expression of their agreement with respect
to the subject matter hereof and may not be contradicted by evidence of any prior or contemporaneous
written or oral agreements or understandings. The parties further intend that this Lease shall constitute
the complete and exclusive statement of its terms and that no extrinsic evidence whatsoever (including
prior drafts hereof and changes therefrom) may be introduced in any judicial, administrative or other legal
proceeding involving this Lease.

204  Amendments. Except as specifically provided herein, neither this Lease nor any term or
provisions hereof may be changed, waived, discharged or terminated, except by a written instrument
signed by the party against which the enforcement of the change, waiver, discharge or termination is
sought.

, 20.5  Interpretation of Lease. The captions preceding the articles and sections of this Lease
and in the table of contents have been inserted for convenience of reference only and such captions shall
in no way define or limit the scope or intent of any provision of this Lease. This Lease hasbeen
negotiated at arm’s length and between persons sophisticated and knowledgeable in the matters dealt with
herein and shall be interpreted to achieve the intents and purposes of the partaes without any presumption
against the party responsible for drafting any part of this Lease. Provisions in this Lease relating to
number of days shall be calendar days. Use of the word “incloding” shall mean “including, without
limitation.” References to statutes, sections, ordinances or regulations are to be construed as including all
statutory, ordinance, or regulatory provisions consolidating, amending, replacing, succeeding or
supplementing the statute, section, ordinance or regulation. Whenever the singular number is used in this
Lease and when required by the context, the same includes the plural, the plural-includes the singular, and
the masculine gender includes the feminine and neuter genders, and the word “person” shall include
corporation, partriership, firm, limited liability company, and association.

20.6- Successors and Assiens. Subject to.the prov131ons of Section 5 [Assxgnment or
Sublettmg} the terms, covenants and conditions contained in this Lease shall bind and inure to the benefit
of Tenant and City and, except as otherwise provided herein, their personal representatives and successors
and assigns. '

20.7  No Third-Party Beneficiaries. There are no third-party beneficiaries to this Lease.

20.8 - No Joint Venture. It is expressly agreed that City is not, in any way or for any purpose, a-
partner of Tenant in the conduct of Tenant’s business or a member of a joint enterprise with Tenant and.-.
does not assume any respons1b1hty for Tenant’s conduct or performance of this Lease.

. 20.9 Brokers. Neither party has had any contact or dealings regarding the leasmg ofthe
Premises, nor any communication in connection theréwith, through any licensed real estate broker or
other person who could claim a right to a commission or finder’s fee in connection with the lease
contemplated herein. In the event that any broker or finder perfects a claim for a commission or finder’s
fee based upon any such contact, dealings or communication, the party through whom the broker or finder
makes his/her claim shall be responsible for such commission or fee and shall indemnify, defend, and
hold harmless the other party from any and all Losses incurred by the indemnified party in defending - 3
against the same. The provisions of this Sect;on shali survwe any termmatlon or expiration of tlns Lease G
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20,10 Severability. If any provision of this Lease or the application thereof to any person,
entity or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Lease, or the
application of such provision to persons, entities or circumstances other than those as to which it is
invalid or unenforceable, shall not be affected thereby, and each other provision of this Lease shall be
valid and be enforceable to the full extent permitted by law

20.11 Governing Law. This Lease shall be construed and enforced in accordance with the laws
of the State of Califomia and the Charter of the City and County of San Francisco.

20.12  Attormeys’ Fees. In the event that either City or Tenant fails to perform any of its
obligations under this Lease or in the event a dispute arises concerning the meaning or interpretation of
any provision of this Lease, the defaulting party or the party not prevailing in such dispute, as the case
may be, shall pay any and all costs and expenses incurred by the other party in enforcing or establishing
its rights hereunder (whether or not such action is prosecuted to judgment), including, without limitation,
court costs and reasonable attorneys’ fees. For purposes of this Lease, reasonable fees of attorneys of

'City’s Office of the City Attorney shall be based on the fees regularly charged by private attorneys with

- the equivalent number of years of experience in the subject matter area of the law for which the City
Attorney’s services were rendered who practice in the City of San Francisco in law firms with
approximately the same number of attorneys as employed by the Office of the City Attorney. Without -

.limiting the generality of the foregoing, Tenant shall also pay all costs and expenses incurred by City
related to City’s participation in or monitoring of any Tenant bankruptey, insolvency, or similar
proceeding involving creditors’ rights generally and any proceedmg ancillary thereto. This Secnon shail
survive expiration or earlier Lermmatlon of this Lease.

' 20.13  Cumulative Remedies. All rights and remedies of either party hereto set forth in this
Lease shall be cumulative, except as may otherwise be provided herein.

20.14 Time of Essence. Time is of the essence with respect to all provisions of this Lease in -
which a definite time for performance is specified.

20.15 Reservations by City. City may (a) at any time, upon reasonable advance written or oral
notice, enter the Premises to show the Premises to prospective tenants or other interested parties, to post
notices of non-responsibility, to re-measure the Premises, to repair any part of the Premises or adjoining
areas, to install equipment for adjoining areas, and for any other lawful purpose; (b) without advance
notice, enter the Premises to conduct an environmental audit, operational audit, or general inspection, or
in an emergency. City shall use reasonable efforts to minimize disruption in Tenant’s business. Such
entry shall not constitute a forcible or unlawful entry into or a detainer of the Premises, or an eviction,
actual or constructive of Tenant from the Premises. City reserves the exclusive right to use all areas of the
Airport not comprising the Premises, and the exterior walls and roofs the Premises. City reserves the
exclusive right to use such areas together with the right to install, maintain, use, repair, and replace pipes,
ducts, conduits, wires, columns, and structural elements serving other parts of the Airport in and through
the Premises. This reservation in no way affects maintenance obligations imposed in this Lease.

20.16  Survival of Indemnities. Expiration or termination of this Lease shall not affect the right
of either party to enforce any and all indemnities and representations and warranties given or made to the
other party under this Lease, nor shall it effect any provision of this Lease that expressly states it shall
survive termination hereof. Each party hereto specifically acknowledges and agrees that, with respect to
each of the indernnities contained in this Lease, the indemnitor has an immediate and independent
obligation to defend the indemnitees from any claim which actually or potentially falls within the
indemnity provision even if such allegation is or may be groundless, fraudulent or false, which obligation
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arises at the time such claim is tendered to the indemnitor by the indemnitee. Further, Tenant’s obligation
to make payments to City in respect of accrued charges (including those which have not yet been billed)
and to make repairs (including those relating to the return of the Premises to City) which are accrued at
the expiration or earher termination of this Lease shall survive the expiration or earlier termination of this
Lease. :

20.17 Quiet Enjoyment and Title. Tenant, upon paying the Rent hereunder and performing the
covenants hereof, shall peaceably and quietly have, hold and enjoy the Premises and all appurtenances
during the full Term as against all persons or entities claiming by and through City. Tenant expressly
acknowledges that Tenant’s right to quiet possession of the Premises does not preclude City’s right to
make changes and additions to the Airport, including the Premises, and to do work in the Premises as
permitted by this Lease.

20.18 No Right of Redemption. Tenant waives any right of redemption or reinstatemnent of
Tenant under any present or future case law or statutory provision (including Code of Civil Procedure
Sections 473 and 1179 and Civil Code Section 3275) in the event Tenant is dispossessed from the
Premises for any reason. This waiver applies to future statutes enacted in addition or in substitution to the
statutes specified herein. .

20.19  Accord and Satisfaction. The payment by Tenant or the receipt by City of a lesser
amount than the rent stipulated in this Lease may be, at City’s sole option, deemed to be on account of the
earliest due stipulated rent, or deemed to be on account of rent owing for the current period only,
notwithstanding any instructions by or on behalf of Tenant to the contrary, which instructions shall be
null and void, and no endorsement or statement on any check or any letter accompanying any such check
or payment will be deemed an accord and satisfaction, and City may accept such check or payment
without prejudice to City’s right to recover the balance of such rent of payment or pursue any other
remedy available in this Lease, at law or in otherwise, including possession of the Premises. City may
accept any partial payment from Tenant without invalidation of any contractual notice required to be
given herein (to the extent such contractual notice is required) and without invalidation of any notice
given or required to be given pursuant to applicable law. In such event, if City shall receive any such

partial payment after it shall have commenced an action against Tenant, City may amend its action as
~ contemplated by Section 1161.1(c) of the California Civil Code to reflect any such partial payment, and
no such payment shall limit any of City’s rights to continue the action.

20.20 Joint and Several Liability. The liabilities hereunder of the entities and/or person(s)
comprlsmg Tenant shali be Jomt and several. -

20.21 Estoppel Statements. Within ten (10) days after request therefor by City, Tenant shall
deliver, in recordable form, an estoppel statement certifying that this Lease is in full force and effect; the
date of Tenant’s most recent payment of Rent, and that Tenant has no defenses or offsets outstanding, or
stating those claimed, and any other information reasonably requested. Failure to deliver said statement
within the specifiéd period shall be conclusive upon Tenant that: (i) this Lease is in full force and effect,
without modification except as may be represented by City; (ii) there are no uncured defaults in City’s
performance and Tenant has no right of offset, counterclaim or deduction against Rent hereunder; and
(iii) no more than one month’s Base Rent has been paid in advance. Notwithstanding the conclusiveness
- of Tenant’s failure to deliver such statement, Tenant’s failure shali constitute a breach of this Lease.

20 22 Authorlty If Tenant s:gns asa corporation, a hmlted hablllty company, ora partnershrp, -
. each of the persons executing this Lease on behalf of Tenant does hereby covenant and warrant that
 Tenant is a duly authorized and existing entity, that Tenant has and is duly qualified to do business. i in ;
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California, that Tenant has full right and authority to enter into this Lease, and that each and all of the
persons signing on behalf of Tenant are authorized to do so. Upon City’s request, Tenant shall provide
City evidence reasonably satisfactory to City confirming the foregoing representations and warranties.

2023 Consents. K City is required to reasonably grant consent or approval, but does not do so,
Tenant’s sole and exclusive remedy is to seek specific performance and in no event will City be liable for
any monetary damages..

20.24 Qptions Personal. If and to the extent Tenant has an option to extend the Term of this
Lease, such option is personal to the original Tenant and may be exercised only by the original Tenant
while occupying the Premises who does so without the intent of thereafter making any Transfer, and may
not be exercised by or assigned, voluntarily or involuntarily, by or to any person or entity other than
Tenant, unless the foregoing prohibition is waived by Director. The options, if any, herein granted to
‘Tenant are not assignable separate and apart from this Lease, nor may any option be separated from this
Lease in any manner, exther by reservation or otherwise.

20.25' Countegp_‘ arts. This Lease may-be executed in two or more counterparts, ¢ach of which
shall be deemed an original, but all of which taken together shall constitute one and the same instrument. -

111
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IN WITNESS WHEREOF, the parties have executed this Lease as of the Effective Date.

| TENANT:
[signatories to also initial Summary]

CITY:

San Francisco Mﬁseum of Modern Art,

a non-profit California corporation.

By:

Name:

(type or print}

Title:

‘CITY AND COUNTY OF SAN FRANCISCO

[signatories to also initial Summary] - a municipal corporation,

'~ AUTHORIZED BY
AIRPORT COMMISSION

Resolution No.: 10-0287
Adopted: September 7, 2010

Attest:

Secretary
Airport Commission

APPROVED AS TO FORM:
DENNIS J. HERRERA,
City Attorney :

By:

* Deputy City Attorney

acting by and through its Airport Commission

John L. Martin
Airport Director

’ \\Sfosha'rc\sfd\(l‘omﬂiission\RDMTENANTs\SFMOMA\Agreements\YT Museuri-Gallery Store Leasé.doc
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LIST OF EXHIBITS

EXHIBIT A — Description of Premises
EXHIBIT B — Use and Operational Requirements
EXHIBIT C-1 - Form of Performance Bond

EXHIBIT C.2 - Form of lLetter of Credit
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. PREMISES

A total of 1 facility, comprising approximately 2,182 square feet of retail space located in the
International Terminal of San Francisco Intematlonal Airport, as described on the attached drawings,
broken down as follows:

Location No./Description S Approx. Square Footage

Space 1.3.036 _ - | 2,282

Exh;b;t A Page 1
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1

2)

3)

EXHIBIT B
_ USEAND OPERA’I'IONAL REQUIREMENTS

GENERAL REQUIREMENTS: All merchandise shall be sold on a non-exclusive basis, and
Airport reserves the right to sell and to permit other Airport tenants to sell merchandise. All such
items must be sold at retail. Tenant may not display, sell, rent, or otherwise offer any
merchandise or other product without Director’s written prior consent.

' REQUIRED/OPTIONAL MERCHANDISE: In the event Director permits any product to be

sold or offered that is not listed below, or otherwise permits any other change in the Permitted
Use, this Exhibit shall be deemed amended without need for a formal amendment of this Lease.
Tenant’s proposal dated August 10, 2010, including all representations, warranties and covenants,
set forth therein is hereby incorporated herein by reference. If there is any conflict or
inconsistency between the terms of thlS Lease and such proposal, the term of this Lease shall
prevail.

Regulred Merchandise product categories relevant to fine arts museums and their exhibitions,
and hxgh quality merchandise reflective of the museam, such as:

e Museum logo apparel )

»  Museum logo ties, scarves, tote bags

+ Exhibition related merchandise

»  Jewelry '

+ Calendars
~»  Workspace merchandise such as pens, paperweights, organizers
-e  Stationary and paper products

» Art related electronic media, such as videos, DVD’s,

» House wares such as cemmic/porcclam plates, bowls, jugs, mugs, placemats, drinkware,
etc. : '

+ Design obj-ects, and contemporary crafts
o Furniture and lighting

¢ Children’s items such as toys and games
e Books

s Art for the home and office

PROHIBITED MERCHANDISE: Tenant understands and agrees that the following products or

. services are not included within the Permitted Use, without the prior written consent of Director,

which consent may be granted or denied in Director’s absolute and sole discretion.

{a) The sale or delivery 6f any duty free/in-bond merchandise.

(b) Any and ali sales from vending machines.or othier mechanical devices, including but
pot limited to such items as: cigarettes, candy, maps, coffee, and soft drinks, newspapers, stamps,
insurance policies, and dispensation of cash, money orders and checks. - i
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{c) Any and all sales of meals, alcoholic beverages by the drink, and soft drinks, whether
for immediate consumption or for public sale.

(d) Freshly prepared popcom or peanuts in the shell or other baked products intended for
immediate consumption.

(e) Any and all sales or rental of telecommumcatlons equipment.

) Any and all sales of phone cards.

4  OTHER OPERATIONAL REQUIREMENTS:

‘Tenant will execute and maintain all operational guidelines as outlined in Tenant’s proposal
dated August 10, 2010, including but not limited to:

Staffing Plan

s Maintain staffing plan as submitted in proposal, including on-site store manager, asszstant
manager and sales staff adequate to meet customer demand on a day-to-day basis.

Customer Service Philosophy
@ Maintain focus of being a customer-first organization with goal of delighting the
customer. ' ‘

s  As member of Museum Store Assoc;atmn {(MSA), maintain Code of Ethics as employed
by MSA. -

Customer Service Training
e Employ customer service tramxng focused on understanding needs of the customer and
determining ways to meet those needs.
o Ultilize 5 key themes to drive MusemStore staff '
' 1. Greet the customer.
2. Provide efficient service by focusing on the customer.
3. Reinforce the customer’s decision.
4. Thank the customer.
5. Invite the customer back.
e Continue product knowiedge training to keep staff abreast of new product and maintain
product knowledge binders in store.
s Maintain merchandising and display standards.

Customer Complaints -
o Empower store staff to resolve customer service 1ssues/complamts immediately.

s Maintain toll free customer service phone number and i nsure calls are returned within 24
howrs.

Loglstlcs
Cash Control Systems - Maintain cash controls systems as specified in proposal,
. Delivery schedules — Insure timely and necessary dehvery of merchandise to insure siore
is appropriately stocked.

Cleaning and Maintenance — Insure cleaning schedule and routine maintenance are
conducted on a regular basis.

Exhibit B - Page 2
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EXHIBIT C-1
FORM OFPERFORMAN CE BOND FOR AIRPORT LEASES

 (Surety)
KNOW ALL MEN BY THESE PRESENT:
Th’ai we, _ ‘ , as Principal, and
, a corporation duly orgamzed and existing under and by virtue of the laws of the
State of ., as Surety, are held and firmly bound unto the City and County of San
Franczsco acting by and through its Airport Commission, as Obligee, in the sum of
Dotlars ($ - ) lawful money of the United States of America to

be paid to the City and County of San Francisco, acting by and through its Airport Commission, for
which payment, well and truly to be made, we bind ourselves, our heirs, executors and successors, jointly
and severally, firmly by these presents.

WHEREAS, the Principal has entered into one or more leases, permits, or agreements with the
City and County of San Francisco, Airport Commnission (collectively, the “Agreements”)

NOW, THEREFORE, the condition of this obllgatlon is such that if the Principal shall perform
all terms of the Agreements (which by reference are made a part hereof), including the payment of rent or
fees, in accorddnce with the terms of such Agreements, then this obligation shall be nuil and voxd
otherwise to remain in full force and effect; and shall be effective

This bond may be called upon by Obligee by a noticc sent to the Surety in person or by registered
mail, overnight mail, overnight courier service, or other courier service sent to our offices at:

Any such call by Obligee shall include a statement signed by the Airport Director of the Airport
Commission of the City and County of San Francisco, or his/her designee, to the effect that any of the
following events has occurred or is continuing:

a) Prmmpal has defaulted under one or more of the Agreements; or

b) Principal has become insolvent, or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has .
filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for -

' its reorganizatiot, ot the readjustment of its indebtedness under the federal bankruptey
Jaws, or under any other law or statute of the United States or any state thereof, or any
jurisdiction available to Principal, or has consented to the appointment of a receiver,
trustee, or liquidator of any or substantially all of its property; or

¢) A petition under any of the federal bankruptcy laws or an action under any present or
. future msolvency law or statute has been filed agamst Prmcapal or -

- d) This bond i 1s cancelled, terminated; or not renewed, and Clty hasnot recewed an
acceptable replacement letter of credit or bond at least thirty (30) days prmr to the .
cancellation, termination, or expiration date. '
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‘We shall honor and pay on such call w:thln ten {10) days after receipt.

"We shall give you notice in writing by reglstered mail at least forty five (45) days prior to the
cancellation date, termination date or expiration date of this bond, if any is stated, of our intention to
cancel, terminate, or non-renew this bond. In the event we fail to give such notice promptly, then this
bond shall be deemed renewed for an additional one-year period.

Signed, sealed and dated this __ day of 20

" Principal: By:

Title: _
Seal:
. Surety By:
Company:
Title:
Seal:

(Attach Notary Public Certificate and Attornéy—in—Fact form)
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EXHIBIT C-2
FORM OF LETTER OF CREDIT FOR AIRPORT LEASES

Date _

Irrevocable Letter of Credit No,

Airport Commission

City and County of San Francisco

Att’n: Deputy Director, Business & Finance
San Francisco International Airport
International Terminal, No. Shoulder Bldg., 5/F
PO Box 8097

San Francisco, CA 94128

Ladies and Gentlemen:

We hereby establlsh an 1rrevocab}e letter of credit in your favor in the amount of :
United States Dollars (US$ ' ) for the
account of ' ( “Account Party™), available by your draft at sight, when
accompanied by the following document:

A statement signed by the Airport Director of the Airport Commission of the City and
County of San Francisco, or his/her designee, to the effect that any of the following events has
occurred or is continuing:

a) Account Party has defaulted under the one or more agreements with the City and County
of San Francisco, acting by and through its Airport Commission at San Francisco
International Airport or

b) Account Party has become msoivent or has taken the benefit of any present or future
insolvency statute, or has made a general assignment for the benefit of creditors, or has
filed a voluntary petition in bankruptcy, or a petition or answer seeking an arrangement for
its reorganization, or the readjustment of its indebtedness under the federal bankruptcy
laws, or under any other law or statute of the United States or any state thereof, or any
jurisdiction available to Account Party, or has consented to the appointment of a receiver,
trustee, or liquidator of any or substantially l of its property; or

c) A petition under any of the federal bankruptcy laws or an action under any praseﬁt or
future insolvency law or statute has been filed against Account Party; or

©dy This letter of credit is cancelled or not renewed, and City has not received an acceptable.
.replacernent letter of credit or bond at least thirty (30) days prior to the cancellation or
expiration date.
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Drafts drawn under and in compliance with the terms of this letter of credit will be duly honored
by us upon presentation and delivery of the statement specified above. Partial draws are permitted. Such
drafts may be presented in person or by reglstered mail, overnight mail, overnight courier servace or other
courier service sent to our offices at:

We shall give you notice in writing by registered mail at least forty-five (45) days prior to the
cancellation date or expiration date of this letter of credit, if any is stated, of our intention to cancel or
_non-renew this letter of credit. In the event we fail to give such notice promptly, then this letter of credit
“shall be deemed renewed for an additional one-year period. Notwithstanding the foregoing, this letter of
credit shall finally expire on e 20

Sincerely,
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. COMMISSION
CITY AND COUNTY
OF $AN FRANCISCO

GAVIN NEWSOM
MAYOR

LARRY MAZZOLA
PRESIDENT

LINDA §, CRAYTON
' VICE PRESIDENT

CARYLITC

ELEANOR JOHNS

RICHARD ). GUGGENHIME

JOHN L. MARTIN
AIRPORT DIRECTOR

November 19, 2010

Ms. Angela Calvillo

. Clerk of the Board
Board of Supervisors
City Hall

San Frandsco International Airport

ﬁ/c /o INUSL

1 Dr. Carlton B. Goodlett Place, Room 244

San Franmsco CA 94102-4689

and the City and County of San Francssco acting by and
Airport Commission

Dear Ms, C_alvil!o:

P.O. Box 8097
San Francisce, CA 94128
Tel 650.821.5000
Fax 650.821.5005
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Subject:  Approval of the International Termlnai Museum/Gallery Stbre Le%e
' : No. 10-0287, between the San Francisco Museum of Mo?rn ArE

rougbits

Pursuant to Section 9.118 of the City Charter, | am forwarding for the Board of
Supervisors’ approval the International Terminal Museum/Gallery Store Lease
No. 10-0287, between the San Francisco Museum of Modern Art, and the City
and County of San Francisco, acting by and through its Airport Commission.
The Airport Commission approved the award of the International Terminal
Museum/Gallery Store Lease to San Francisco Museum of Modern Art pursuant
to Resolution No. 10-0287, adop’red September 7, 2010.

The following is a list of accompanying documents (five sets)

* Board of Supervisors Resolution;

e Approved Airport Commission Resolution No. 10- 0287

e SFEC-126;

® Copy of International Terminal Museum/Gallery Store Lease No. 10-0287.

You may contact Cheryl Nashir of Airport Revenue Development and
Management at (650) 821-4500 regarding this matter.

Very truly yours,

Enclosures

cc:  Cheryl Nashir
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(Cgmmission Secretary
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