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[Loan Amendment - Maceo May Apts, L.P. - 100% Affordable Housing at 55 Cravath Street 
(formerly 401 Avenue of the Palms) - Not to Exceed $39,238,000]

Resolution approving and authorizing the execution of a First Amendment to the 

Amended and Restated Loan Agreement with Maceo May Apts, L.P., a California limited 

partnership, to increase the loan amount by $14,983,000 for a new total loan amount 

not to exceed $39,238,000 to finance additional construction costs and loss of 

permanent financing related to the 100% affordable, 105 unit multifamily rental housing 

development (plus one staff unit) for low and moderate income veteran households 

located at 55 Cravath Street (formerly 401 Avenue of the Palms) on Treasure Island 

(“Maceo Project”); and adopting findings that the First Amendment to the Amended 

and Restated Loan Agreement is consistent with the General Plan, and the eight 

priority policies of Planning Code, Section 101.1. 

 

WHEREAS, The City and County of San Francisco, acting through the Mayor’s Office 

of Housing and Community Development (“MOHCD”), administers a variety of housing 

programs that provide financing for the development of new housing and the rehabilitation of 

single and multi-family housing for low and moderate income households in San Francisco; 

and 

WHEREAS, MOHCD enters into loan agreements with affordable housing developers 

and operators; administers loan agreements; reviews annual audits and monitoring reports; 

monitors compliance with affordable housing requirements in accordance with capital funding 

regulatory agreements; and if necessary, takes appropriate action to enforce compliance; and 

WHEREAS, The Treasure Island Development Authority (“TIDA”) acquired real 

property from the United States Navy at Treasure Island and Yerba Buena Island for the 

purpose of developing residential and commercial building, including the development of 435 



 

Mayor Breed; Supervisor Dorsey 
BOARD OF SUPERVISORS  Page 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

units of affordable housing by members of the Treasure Island Homeless Development 

Initiative (the “Project”); and 

WHEREAS, A Finding of Suitability was approved on February 15, 2006, and a Final 

Environmental Impact Report (“EIR”) for the Treasure Island/Yerba Buena Island 

Redevelopment Project was certified on April 21, 2011, by the Board of Supervisors under 

Resolution No. 246-11, which is on file with the Clerk of the Board of Supervisors in File 

No. 110328, and incorporated herein by this reference; and  

WHEREAS, Mitigation measures were identified in the Treasure Island and Yerba 

Buena Island Mitigation Monitoring and Reporting Program for the Project; and 

WHEREAS, The Planning Commission determined that the Project, and the various 

actions being taken by the City and TIDA to approve and implement the Project, are 

consistent with the General Plan, and with the eight priority policies of City Planning Code, 

Section 101.1, and made findings in connection therewith (the "General Plan Consistency 

Determination"), a copy of which is on file with the Clerk of the Board of Supervisors in File 

No. 110228 and is incorporated into this Resolution by reference; and 

WHEREAS, The Board of Supervisors adopted findings contained in the General Plan 

Consistency Determination as its own under Resolution No. 241-11, and said findings of 

consistency with the City's General Plan are on file with the Clerk of the Board of Supervisors 

in File No. 110228, and incorporated into this Resolution by reference; and 

WHEREAS, TIDA and Treasure Island Community Development, LLC, entered into 

that certain Disposition and Development Agreement dated June 28, 2011 (the “DDA”), and 

pursuant to the Housing Plan (Exhibit E) of the DDA, TIDA is committed to the development of 

affordable housing; 
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WHEREAS, TIDA is the fee owner of Assessor’s Parcel C3.2, San Francisco, also 

known by its street address as “55 Cravath Street (formerly 401 Avenue of the Palms) ” (the 

“Property”), a land parcel with approximately 32,203 square feet area; and  

WHEREAS, Under Resolution No. 29-20, the Board of Supervisors approved an 

Amended and Restated Loan Agreement between the City and Maceo May Apts, L.P., a 

California limited partnership (“Sponsor”), with Chinatown Community Development 

Corporation and Swords to Plowshares Veterans Rights Organization as general partners, a 

copy of which is on file with the Clerk of the Board of Supervisors in File No. 191300, and a 

loan in the amount of $24,255,000 (the “Loan”) to the Sponsor for development and 

construction of a 100% affordable, supportive housing project with approximately 105 rental 

units for low-income veteran households on the Property (the “Maceo Project”); and 

WHEREAS, On April 1, 2020, TIDA and Maceo May Apts, L.P. entered into a Ground 

Lease Agreement for the purpose of development and construction of the Maceo Project on 

the Property; and 

WHEREAS, On April 28, 2020, the Sponsor closed construction and permanent 

financing for the Maceo Project, which included tax exempt multifamily revenue bonds issued 

by the City and low-income housing tax credits, and commenced construction of the Maceo 

Project in May 2020; and 

WHEREAS, In October 2021, an atmospheric river storm severely damaged the Maceo 

Project while under construction, which caused a six and one-half (6.5) month construction 

delay while the storm damaged units were being repaired; and 

WHEREAS, Because of the construction delay and damage from the atmospheric river 

storm, the construction cost of Maceo Project were increased by $35,820,035, an increase in 

interest rates have reduced the senior permanent loan by $8,120,232, and tax credit equity 

financing was decreased by $1,239,207; and 
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WHEREAS, To complete construction of the Maceo Project, the Sponsor requires 

additional funding to cover part of the increased construction costs and replace the decrease 

in senior permanent loan and tax credit equity financing; and 

WHEREAS, The Citywide Affordable Housing Loan Committee, consisting of MOHCD, 

Department of Homeless and Supportive Housing, Office of Community Investment and 

Infrastructure, and the Controller’s Office of Public Finance recommended approval to the 

Mayor of a loan increase for the Maceo Project in an amount not to exceed $14,983,000; and 

WHEREAS, MOHCD desires to increase the Loan by an amount not to exceed 

$14,983,000 (“Additional Loan”), for a total loan to the Sponsor in the amount of $39,238,000, 

pursuant to a First Amendment to the Amended and Restated Loan Agreement (“First 

Amendment”) in substantially the form on file with the Clerk of the Board of Supervisors in File 

No. 221172, and in such final form as approved by the Director of MOHCD and the City 

Attorney; and  

WHEREAS, The material terms of the First Amendment include: (i) a minimum term of 

55 years; (ii) no interest will accrue on the Additional Loan; (iii) annual repayment of the loan 

through residual receipts from the Maceo Project; (iv) the Maceo Project  shall be restricted 

for the life of the Maceo Project as affordable housing to low- and moderate-income veteran 

households with annual maximum rent and income established by MOHCD; (v) the Additional 

Loan shall be secured by the deed of trust currently recorded against the Sponsor’s leasehold 

interest in the Property; now, therefore, be it  

RESOLVED, That the Board of Supervisors hereby finds that the Maceo Project is 

consistent with the General Plan, and with the eight priority policies of Planning Code, 

Section 101.1 for the same reasons as set forth in the General Plan Consistency 

Determination; and, be it 
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FURTHER RESOLVED, That the Board of Supervisors hereby approves the First 

Amendment and authorizes the Mayor and the Director of MOHCD or his designee to enter 

into any amendments or modifications to the First Amendment (including, without limitation, 

preparation and attachment or, or changes to, any of all of the exhibits and ancillary 

agreements) and any other documents or instruments necessary in connection therewith that 

the Director determines, in consultation with the City Attorney, are in the best interest of the 

City, do not materially increase the obligations or liabilities for the City or materially diminish 

the benefits of the City, are necessary or advisable to effectuate the purposes and intent of 

this Resolution and are in compliance with all applicable laws, including the City Charter; and, 

be it 

FURTHER RESOLVED, That the Board of Supervisors hereby authorizes and 

delegates to the Mayor and Director of MOHCD, and his designee, the authority to undertake 

any actions necessary to protect the City’s financial security in the Maceo May Property and 

enforce the affordable housing restrictions, which may include, curing the default under a 

senior loan; and, be it 

FURTHER RESOLVED, That all actions authorized and directed by this Resolution and 

heretofore taken are hereby ratified, approved and confirmed by this Board of Supervisors; 

and be it 

FURTHER RESOLVED, That within thirty (30) days of the First Amendment being fully 

executed by all parties, MOHCD shall provide the final First Amendment to the Clerk of the 

Board for inclusion into the official file. 
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RECOMMENDED:  

 

 

________________________  

Eric D. Shaw, Director 

Mayor’s Office of Housing and Community Development  
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Item 2 
Files 22-1172 

Department:  
Mayor’s Office of Housing and Community Development (MOHCD) 

EXECUTIVE SUMMARY 

 Legislative Objectives  

• The proposed resolution would approve the First Amendment to the Amended and 

Restated Loan Agreement with Maceo May Apts, L.P. to increase the loan amount by 
$14,983,000 to $39,238,000 to finance additional construction costs and loss of permanent 
financing for the Maceo May Apartments, a 100% affordable, 105-unit multifamily rental 
housing development for low- and moderate-income veteran households. 

Key Points 

• In January 2020, the Board of Supervisors approved a loan agreement between the City and 
Maceo May Apts, L.P., to provide $24,255,000 in permanent gap financing for the Maceo 
May Apartments Project. The project sponsor is now requesting an additional $14,983,000 
in gap financing to address increased costs and loss of permanent financing. 

• On October 20, 2021, an “atmospheric river” rainstorm hit the Bay Area and caused damage 
to the project. Because the units already had finished materials in place (such as flooring, 
cabinetry, etc.) and the permanent roof was not yet installed when the storm hit, the high 
volume of water and high winds caused severe damage. Estimated project completion was 
delayed by six and a half months from July 20, 2022 to January 31, 2023 due to the 
demolition and rebuilding work, resulting in a reduction in tax credit equity of over $1.2 
million and increased financing costs. 

• The project sponsors submitted a builder’s risk insurance claim, which may cover most of 
the costs associated with the storm damage, but total insurance proceeds are not known 
at this time. The loan amount may be reduced if the amount of the permanent loan or the 
amount of insurance proceeds exceed estimates. 

• Repayment of an existing bridge loan to the City would be waived under the proposed 
amended and restated loan to allow the $1,040,000 loan from the Federal Home Loan Bank 
to fund project costs. 

Fiscal Impact 

• Total development costs have increased by approximately $35.8 million (48 percent) from 
$74.5 million to $110.3 million due to increases in hard and soft costs associated with 

damage from the storm and the resulting delay of project completion. 

• Based on the proposed increase to the existing loan, the City subsidy is $373,695 per unit, 
which is $112,245 greater than the average subsidy per unit of recent MOHCD projects. 

Recommendations 

• Amend the resolution to request a report from MOHCD by May 1, 2023 regarding the final 
loan amount and any actions the Department has taken to mitigate development risks 
identified in this project for other City-funded affordable housing developments. 

• Approve the resolution, as amended. 
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MANDATE STATEMENT 

City Charter Section 9.118(b) states that any contract entered into by a department, board or 
commission that (1) has a term of more than ten years, (2) requires expenditures of $10 million 
or more, or (3) requires a modification of more than $500,000 is subject to Board of Supervisors 
approval. 

 BACKGROUND 

Affordable Housing on Treasure Island 

The City is funding affordable housing development on Treasure Island as part of the Treasure 
Island/Yerba Buena Island Redevelopment Plan. The Treasure Island/Yerba Buena Development 
Project (Project) is part of the Treasure Island Development Authority’s (TIDA) ongoing project to 
transition Treasure Island and a portion of Yerba Buena Island from a former military base to a 
residential and commercial development. In 2011, the Board of Supervisors approved the 
Development Agreement between the City and Treasure Island Community Development, LLC 
(TICD), the principal developer for the Treasure Island development project, and the Disposition 

and Development Agreement (DDA) between TIDA and TICD (Files 11-0226 and 11-0291). 

The DDA’s Housing Plan requires approximately 8,000 new residential units, including up to 2,173 

units (27 percent) affordable to low- and moderate-income households. According to the 
Housing Plan, up to 1,866 units are 100 percent affordable housing projects, and the balance (307 
units) are below market rate inclusionary rental or ownership units; of the 1,866 affordable 
housing units, a minimum of 435 are reserved for homeless households, including 250 
replacement units for current Treasure Island households who were formerly homeless and who 
would be displaced by the Treasure Island/Yerba Buena Development Project. The 250 
replacement units must be developed before any new affordable units are developed. 

The DDA allows the master developer and TIDA to select development partners for the Treasure 
Island/Yerba Buena Island Development Project. In 2018, four nonprofits1 were authorized to 
develop affordable housing projects, including selecting development partners. Swords to 
Plowshares was the first project selected to proceed and it selected Chinatown Community 
Development Center as its development partner for the Maceo May Apartments project.2  

The Maceo May Apartments Project 

The Maceo May Apartments will be a six-story building, with 104 units of income-restricted 
housing and one resident manager unit. The 105-unit building will consist of 24 studios, 47 one-

 

1 The four non-profit supportive housing operators selected by the master developer were Swords to Plowshares, 
HomeRise (formerly Community Housing Partnership), Catholic Charities, and HealthRight360. 

2 Catholic Charities was the second project selected to proceed, and it selected Mercy Housing California as its 
development partner for the 78 Johnson Street project. The third and fourth affordable housing projects will replace 
the remaining units for formerly homeless Treasure Island residents (HealthRight 360 and HomeRise units). 
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bedroom units and 34 two-bedroom units. Of these units, 39 will serve as replacement housing 
for Swords to Plowshares and 33 of the 39 replacement units are for existing veteran households 
on the island. In addition to the replacement housing, the Maceo May Apartments will add 65 
new units for homeless and formerly homeless veterans in units supported by project-based 
Veterans Affairs Supportive Housing (VASH) vouchers.3 All units (except the manager’s unit) are 
income restricted to households that earn less than 80 percent MOHCD Area Median Income 
(AMI). 

In January 2020, the Board of Supervisors approved a loan agreement between the City, acting 
through MOHCD, and Maceo May Apts, L.P., to provide $24,255,000 in permanent gap financing 

for the project (File 19-1300). The project sponsor is now requesting an additional $14,983,000 
in gap financing to address increased costs largely due to a storm in October 2021 that damaged 

several units and delayed completion of the project by six and a half months from July 20, 2022 
to January 31, 2023. 

Acquisition of Land and Ground Lease 

TIDA acquired the property from the United States Navy for the purpose of residential and 
commercial development. In April 2020, TIDA and Maceo May Apts, L.P. entered into a 99-year 
ground lease that provides for annual rent consisting of $15,000 base rent and residual rent in 
the event that the project generates net revenues. 

DETAILS OF PROPOSED LEGISLATION 

The proposed resolution would: (1) approve and authorize the execution of a First Amendment 
to the Amended and Restated Loan Agreement with Maceo May Apts, L.P., a California limited 
partnership consisting of Chinatown Community Development Center and Swords to Plowshares, 
to increase the loan amount by $14,983,000 to $39,238,000 to finance additional construction 
costs and loss of permanent financing for the Maceo May Apartments, a 100% affordable, 105-
unit multifamily rental housing development for low and moderate income veteran households, 
and (2) confirm that the amended loan agreement is consistent with the City’s General Plan. 

Increased Costs and Loss of Permanent Financing 

On October 20, 2021, an “atmospheric river” rainstorm hit the Bay Area and caused damage to 

the Maceo May Apartments Project. Because the project was constructed with factory built 
modular units with finished materials in place to save costs and the permanent roof was not yet 
installed when the storm hit, the high volume of water and high winds caused severe damage 
according to the MOHCD loan evaluation memo.  Before the general contractor could begin 
rebuilding, the contractor had to: (a) strip almost all drywall, insulation, cabinetry, flooring, and 

 
3 The federal Department of Housing and Urban Development (HUD) allocates housing vouchers to local housing 
authorities, including tenant-based vouchers to subsidize households’ rent in the private market, and project-based 
vouchers to subsidize specific housing units. The Veterans Affairs Supportive Housing (VASH) project-based vouchers 
subsidize supportive housing for veterans based on fair market rents, while resident veterans pay 30% of their 
income in rent. 
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other fixtures to allow the wood framing to dry; and (b) complete the roof and building envelope 
that was in progress at the time of the storm.  

The projected completion of the Project was delayed by six and a half months from July 20, 2022 
to January 31, 2023 due to the demolition and rebuilding work. Because of the delay, the project 

faces a reduction in tax credit equity of over $1.2 million and loss of the rate-lock on its 
construction loan and permanent loan interest rates, increasing financing costs. 

The proposed $14,983,000 increase in the City loan includes:  

• $7,750,255 related to the reduction in the permanent loan due to increased interest rates 
and changes in the operating expenses; and  

• $7,232,745 in additional storm damaged unit repair costs not covered by insurance based on 
MOHCD’s conservative estimates for the loan request. 

Under the existing loan agreement, Maceo May Apts, L.P. is required to have builder’s risk 
insurance during construction for 100 percent of the replacement value of City property and 
completed improvements. However, the claims process is ongoing as of this writing, and it is not 
known at this time how much of the project’s increased costs will be reimbursed. The proposed 
increase to the City’s loan is based on estimated insurance proceeds that would cover 85 percent 

of hard costs to repair rainstorm damaged units and 41 percent of associated soft costs. 

Loan Agreement 

The original loan agreement provided by MOHCD in 2018 was for $6,562,000 for predevelopment 
costs. In 2020, MOHCD amended the original loan agreement to increase the loan amoun t by 
$17,693,000 to complete development and construction, including permanent financing. 
MOHCD proposes to amend the loan agreement a second time to increase the loan amount by 
$14,983,000 to address increased costs and loss of permanent financing associated with the 
storm damage. Under the proposed amended loan agreement, the total loan amount to Maceo 
May Apts L.P. would increase to $39,238,000.  

Maceo May Apts L.P. must repay the loan by the later of: (a) the 57th anniversary date of the 

deed of trust or (b) the 55th anniversary of the date on which construction financing is converted 
into permanent financing. The proposed additional loan would have a zero percent interest rate. 

Loan Disbursement 

Section 4.9 of the proposed amended and restated loan agreement establishes certain conditions 

for loan disbursement and potential reductions to the City’s loan based on MOHCD’s evaluation 
of the permanent loan and insurance proceeds. MOHCD would distribute $7,232,745 to pay off 
the construction contract, prevent further project delays, and to cover soft costs approved by 
MOHCD. MOHCD would distribute up to $7,750,255 in additional funding as needed to fund 
conversion of the senior construction loan subject to approval by MOHCD of all costs and sources, 

including insurance proceeds.  The loan amount may be reduced if the amount of the permanent 
loan or the amount of insurance proceeds exceed estimates. 
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Waived Repayment of Bridge Loan 

Under the existing loan agreement, a portion of the funding provided by the City’s Affordable 

Housing Fund was a bridge loan funded by Affordable Housing Inclusionary fees, pending receipt 
of expected loan funds from the Federal Home Loan Bank Affordable Housing Loan Program 

(AHP). The sponsors secured a $1,040,000 AHP loan in August 2021. However, repayment of the 
bridge loan to the City would be waived under the proposed amended and restated loan. Instead, 
the unpaid principal balance of the AHP bridge loan would be repaid from residual receipts and 

due at the maturity date of the amended loan. 

FISCAL IMPACT 

Total Development Costs 

As of November 2022, the total development cost for the 105 units of housing is $110,278,060, 

as shown in Exhibit 1 below. Of the approximate $110.3 million, $39.2 million (36%) are City 
funds, $10.0 million (9%) are State funds, and the remaining $61.0 million (55%) are private funds. 

Exhibit 1: Total Development Sources and Uses of Funds 

  
April 2020 

Budget 

November 
2022 Budget 

(Proposed) Change 
Percent 
Change 

Sources      
MOHCD Loans $24,255,000  $39,238,000  $14,983,000  62% 

State Veterans Housing & 
Homelessness Prevention (VHHP) 10,000,000  10,000,000  0  0% 

Federal Home Loan Bank Affordable 
Housing Program Loan*  0 1,040,000  1,040,000    

General Partner Equity 500,000  1,100,000  600,000  120% 

Permanent Loan 10,108,000  1,987,768  (8,120,232) -80% 

Equity Contribution for Sale of 4% Low 
Income Housing Tax Credits 28,764,209  27,525,002  (1,239,207) -4% 

Deferred Developer Fee 830,816  800,000  (30,816) -4% 

Estimated Insurance Proceeds  0 28,587,290  28,587,290    

Total Sources $74,458,025  $110,278,060  $35,820,035  48% 

Uses      
Soft Costs 11,625,808  15,873,206  4,247,398  37% 

Construction Costs 58,105,949  89,659,309  31,553,360  54% 

Reserves 1,226,268  1,245,545  19,277  2% 

Developer Fees 3,500,000  3,500,000  0  0% 

Total Uses $74,458,025  $110,278,060  $35,820,035  48% 
Source: MOHCD 
* Under the proposed amended and restated loan, the City would waive repayment of the Affordable Housing 
Program bridge loan provided under the existing loan agreement and the $1,040,000 amount would remain in the 
project.  
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Budget Changes 

As shown above, total development costs have increased by approximately $35.8 million (48 

percent) due to increases in hard and soft costs associated with damage from the storm and the 
resulting delay of project completion, including: 

• A $31.6 million (54 percent) increase in construction costs associated with repair of the 
storm-damaged units, including demolition and abatement costs and replacement costs 

for all fixtures and finishes that were in place and damaged;4 and 
• A $4.2 million (37 percent) increase in soft costs driven by a $2.1 million increase in 

builder’s risk insurance to extend the policy through the duration of construction and a 
$1.7 million increase in financing costs due to increases in the construction loan interest 
and bond issuer fees. 

In addition, the project lost the following sources of permanent financing due to the six and a 
half-month delay in project completion and other factors: 

• $8.1 million (80 percent) estimated reduction in the permanent loan from California 
Community Reinvestment Corporation due to: (a) loss of the locked interest rate of 3.28 
percent on the loan and a new estimated loan interest rate of 5.9 percent—2.62 percent 

higher than the prior locked interest rate; as well as (b) an increase in operating expenses5 
without a corresponding increase in operating income, reducing the available amount for 
loan repayment; and 

• $1.2 million (4 percent) reduction in the equity contribution for sale of 4% Low Income 
Housing Tax Credits due to a delay in the date that the tax credit investor may claim the 
credits, which is based on the occupancy date of the project. 

Increased costs and loss of permanent financing are addressed by the following: 

• An estimated $28.6 million in insurance proceeds which would cover 85 percent of hard 
costs to repair rainstorm damaged units and 41 percent of associated soft costs; 

• The proposed $14,983,000 increase in the MOHCD loan; 

• Proposed waived repayment of the City’s $1,040,000 Affordable Housing Program bridge 

loan, included in the existing loan agreement; and 
• A $600,000 increase in general partner equity from additional amounts secured by the 

project sponsors from the Home Depot Foundation and the National Equity Fund. 

 
4 According to the MOHCD loan evaluation memo, the estimated repair costs are based on a rough order of 
magnitude provided by Cahill Contractors, the project’s general contractor, on May 18, 2022 and include a 5% 
contingency. MOHCD does not have comparable projects to compare the estimates but determined costs were 
reasonable based on completion of the remediation work and consultation with the Department of Building 
Inspection (DBI). 

5 The project’s operating expenses have increased due to: (a) a $317,000 increase in annual property insurance costs 
based on insurance rates for other large, wood-framed, affordable housing projects; and (b) $42,000 in annual 
Master Association Fees, which are required fees for new construction on Treasure Island but were not included in 
the previous budget. 
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Builder’s Risk Insurance Claim 

According to MOHCD, the project sponsors submitted a builder’s risk insurance claim, which may 

cover most of the costs associated with the storm damage. The insurer makes payments once 
costs are incurred and approved by the claims adjuster, which may involve multiple rounds of 

review. The Sponsors have already been approved for $20 million in insurance payments, with 
additional payments pending submission of invoices, and the project budget assumes a total of 
$28.6 million in insurance proceeds. Insurance proceeds in excess of $28.6 million would result 

in a reduction to the MOHCD loan amount, as mentioned above. 

Funding Sources 

Sources of funds for the proposed amended and restated MOHCD loan of $39,238,000 are shown 
in Exhibit 2 below. 

Exhibit 2: MOHCD Loans to Maceo May Project 

City Sources 
Previously 

Committed 
City Funds 

Proposed 
Additional 
City Funds 

Total 
Proposed 

City Funds 

Excess Educational Revenue Augmentation Fund 
(ERAF) 

$11,000,000  
  $11,000,000  

Affordable Housing Fund Inclusionary Housing Fees 7,951,128    7,951,128  

Affordable Housing Fund Condo Conversion Fees 2,200,000    2,200,000  

Low and Moderate Income Housing Fund 2,000,000  2,000,000  4,000,000  

Residential Hotel Preservation Fund 1,103,872    1,103,872  

2019 General Obligation Bonds   11,983,000  11,983,000  

TIDA Developer Housing Subsidy   1,000,000  1,000,000  

Total City Sources   $24,255,000  $14,983,000  $39,238,000  
Source: MOHCD 

The $14,983,000 increase in the City loan would be funded by: 

• $11,983,000 in 2019 General Obligation Bond Funds;6 

• $2.0 million in additional Low and Moderate Income Housing Funds; 7 and  

• $1.0 million in TIDA’s Developer Housing Subsidy.8 

 
6 In November 2019, San Francisco voters approved Proposition A, which provided for the issuance of up to $600 
million in general obligation funds to finance the acquisition, rehabilitation, and construction of affordable housing. 

7 Low and Moderate Income Housing Fund monies are from repayment of loans previously made by former 
redevelopment agency housing assets transferred to the City and County of San Francisco.  

8 The Developer Housing Subsidy are funds received from the principal developer, TICD. According to the DDA, TICD 
is required to provide a payment of $17,500 per market-rate unit at the transfer of a market rate lot to a vertical 
developer to subsidize the affordable units 
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The City’s Subsidy per Housing Unit 

The total per housing unit City subsidy is $373,695 based on the proposed increase to the existing 

loan, as shown in Exhibit 3 below. This reflects an increase of $142,695 per unit based on the 
existing loan, and the proposed subsidy per unit is $112,245 greater than the average subsidy per 

unit of recent projects in the MOHCD pipeline according to MOHCD staff. The total development 
cost per unit increased from $709,124 in April 2020 to $1,050,267 in November 2022 due to the 
storm damage and associated project delays. 

Exhibit 3: City Subsidy for Affordable Housing Units 

 Existing Loan 
Proposed 

Amended Loan 
Change 

Number of Units 105 105  

Total residential area (sq. ft.) 68,488 68,488  

Total City subsidy $24,255,000  $39,238,000  $14,983,000  

City Subsidy per unit $231,000  $373,695  $142,695  

City Subsidy per sq. ft. $354  $573  $219  
Source: MOHCD 

Operating Revenues and Expenses 

According to the 20-year cash flow analysis for the Maceo May Apartments project, the project 
will have sufficient revenues to cover operating expenses, operating reserves, construction loan 
payments, management fees, and partial principal payments on the MOHCD and California 
Department of Housing and Community Development loan. Project revenues consist of tenant 
rents, income from project-based Veterans Affairs Supportive Housing vouchers allocated by the 

San Francisco Housing Authority and Continuum of Care funding, administered through the 
Department of Homelessness and Supportive Housing. The Maceo May Apartments project is not 

expected to generate sufficient net revenues to make residual rent payments under the proposed 
Ground Lease. 

RECOMMENDATIONS 

• Amend the resolution to request a report from MOHCD by May 1, 2023 regarding the final 
loan amount and any actions the Department has taken to mitigate development risks 

identified in this project for other City-funded affordable housing developments. 
• Approve the resolution, as amended. 



 
 

FIRST AMENDMENT TO SECOND AMENDED AND RESTATED 
LOAN AGREEMENT 

 (Treasure Island C3.2 – Maceo May) 
 
 
 This First Amendment to the Amended and Restated Loan Agreement (“First 
Amendment”) is made as of [Month] [Date], 2022, by and between the CITY AND COUNTY 
OF SAN FRANCISCO, a municipal corporation, represented by the Mayor, acting by and 
through the Mayor's Office of Housing and Community Development (the “City”), and MACEO 
MAY APTS, L.P., a California limited partnership (the “Borrower”).  
 

RECITALS 
 

A. The City previously loaned Twenty-Four Million Two Hundred Fifty-Five 
Thousand and No/100 Dollars ($24,255,000.00) (the “Original Loan”) to Borrower to finance 
development of the property located on Treasure Island in San Francisco on 55 Cravath Street 
(formerly 401 Avenue of the Palms) (the “Site”), on which the Borrower is constructing a 105-
unit (including one manager’s unit) multifamily rental housing development known as “Maceo 
May” (the "Project"). The Loan is evidenced by the following documents: (1) an Amended and 
Restated Loan Agreement dated January 28, 2020 (the “Loan Agreement”); (2) a Third Amended 
and Restated Secured Promissory Note made by Borrower in an amount of Six Million Five 
Hundred Sixty-Two Thousand and No/100 ($6,562,000.00) to the order of the City dated January 
28, 2020 (the “Predevelopment Note”); (3) a Secured Promissory Note made by Borrower in an 
amount of Seventeen Million Six Hundred Ninety-Three Thousand and No/100 ($17,693,000.00) 
to the order of the City dated January 28, 2020 (the “Construction Note”); (4) a Deed of Trust, 
Assignment of Rents, Security Agreement and Fixture Filing dated January 28, 2020, and 
recorded on April 28, 2020 as DOC-2020-K927155-00 of Official Records (the “Deed of 
Trust”); and (5) a Declaration of Restrictions dated January 28, 2020, and recorded on April 28, 
2020 as DOC-2020-K927154-00 of Official Records (the “Declaration”).  All initially 
capitalized terms used but not defined in this First Amendment have the meanings given to those 
terms in the Agreement. 

 
B. The Borrower has requested an additional loan of Funds (“Additional Loan”) 

from the City in the principal amount not to exceed Fourteen Million Nine Hundred Eighty-
Three Thousand and No/100 Dollars ($14,983,000)(“Additional Funding Amount”) because of 
increased construction cost from damage in the October 2021 atmospheric river storm and the 
loss of permanent sources due to the reduction of permanent loan by an estimated $8,120,232 
and reduction in equity investment by an estimated $1,239,207.  The City has reviewed 
Borrower's application for the Additional Loan and, in reliance on the accuracy of the statements 
in that application, has agreed to increase the Original Loan by the Additional Funding Amount 
to finance the additional construction costs and replace the loss of permanent financing sources. 

 
C. On October 24, 2022, TIDA agreed to provide $1,000,000 in Developer Housing 

Subsidy (the “TIDA Developer Housing Subsidy”) for the Project as one of the sources for the 
Additional Loan. In addition, obligations of the TIDA Developer Housing Subsidy funds 
requires MOHCD to share a prorata amount of the Residual Receipts with TIDA. 

 



2 

D. The Borrower and the City now desire to amend the Agreement in accordance 
with this First Amendment to increase the Original Loan, update the sources of the Funds, and 
clarify the Residual Receipts payment split between HCD and the City. Concurrently with this 
First Amendment, the Parties are also entering into a Secured Promissory Note (Additional 
Loan) and a First Amendment to the Deed of Trust to reflect such changes under this First 
Amendment.  

 
NOW, THEREFORE, in consideration of the mutual promises and covenants set forth in 

the City Documents, the City and the Borrower agree as follows: 
 

1. Amendments to Agreement.  The Agreement is hereby amended as follows: 
 
(a) Cover Page, first paragraph, is hereby amended as follows (additions in double 
underline; deletions in strikethrough): 
 

AMENDED AND RESTATED LOAN AGREEMENT  
(CITY AND COUNTY OF SAN FRANCISCO LMIHAF; AFFORDABLE 

HOUSING FUND INCLUSIONARY; AFFORDABLE HOUSING 
PROGRAM CONDOMINIUM CONVERSION; ERAF AFFORDABLE 

HOUSING PRODUCTION AND PRESERVATION FUND; AND 
RESIDENTIAL HOTEL PRESERVATION FUND ACCOUNT; 2019 

GENERAL OBLIGATION BOND FOR AFFORDABLE HOUSING; AND 
TIDA DEVELOPER HOUSING SUBSIDY FUNDS) 

 
(b) Cover Page, list of City loan sources of funding and amounts, is hereby amended as 
follows (additions in double underline; deletions in strikethrough): 
 

MACEO MAY APARTMENTS 
Treasure Island Parcel  

C3.2 Temp address: 401 Avenue of the Palms, San Francisco 
$39,238,000 

(Predevelopment Lloan: $6,562,000) 
(Construction Loan: $17,693,000) 
(Additional Loan: $14,983,000) 

LMIHAF: $2,000,000$4,000,000 
AHF – Condominium Conversion: $2,200,000 

AHF – INCLUSIONARY: $7,951,128 
ERAF: $11,000,000 

PRESERVATION FUND: $1,103,872 
2019 General Obligation Bond: $11,983,000 

TIDA Developer Housing Subsidy: $1,000,000 
 

 
(c) Recitals L and M are hereby added to the Agreement as follows: 
 

L. On November 5, 2019, the voters of the City and County of San 
Francisco approved Proposition A (Ordinance 168-19), which provided for the 
issuance of up to $600 million in general obligation bonds to finance the construction, 
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acquisition, improvement, rehabilitation, preservation, and repair of certain 
affordable housing improvements (the "2019 GO Bond"). To the extent permitted by 
law, the City intends to reimburse with proceeds of the Bond amounts disbursed 
under this Agreement to Borrower for the development of affordable housing. The 
funds provided under this Agreement from the proceeds of the 2019 GO Bond shall 
be referred to herein as the “2019 Go Bond Funds”. 

 
M. Under Resolution No. 241-11, adopted by the Board of Supervisors 

on June 7, 2011, the City and County of San Francisco approved the Disposition and 
Development Agreement (the “DDA”) between TIDA and Treasure Island 
Community Development, LLC (“TICD” or the “Principal Developer”), including 
the attached Exhibit E (the "Housing Plan"), which describes and defines the use of 
a certain subsidy provided by the Principal Developer for the development of housing 
units on Treasure Island and Yerba Buena Island ("Developer Housing Subsidy"). 
Pursuant to the DDA and Housing Plan, the Developer Housing Subsidy shall be 
"paid by Principal Developer to the Authority for the development of Authority 
Housing Units on the Authority Housing Lots and the implementation of the 
Transition Housing Rules and Regulations." Since it is determined that the Project, 
defined in Recital I, meets the criteria and definition of Authority Housing Units as 
defined by the DDA and Housing Plan, and therefore is an eligible use of the 
Developer Housing Subsidy. TIDA has agreed to dedicate $1,000,000 of its accrued 
Developer Housing Subsidy balance to be available to the Project. The funds 
provided from the Developer Housing Subsidy under this Agreement shall be referred 
to herein as the “TIDA Developer Housing Subsidy Funds,” and together with the 
LMIHAF, Inclusionary Funds, Condo Fees, the Preservation Fund, ERAF Fund and 
2019 Go Bond Funds collectively, the “Funds.” 

 
(d) Recital I is hereby amended as follows (additions in double underline; deletions in 

strikethrough) 
 
I. The City has reviewed Borrower's application for Funds for the 

construction of the Project and, in reliance on the accuracy of the statements in that 
application, has agreed to make a loan of Funds (the "Construction Loan") in the 
principal amount of Seventeen Million Six Hundred Ninety-Three Thousand and 
No/100 Dollars ($17,693,000) (the “Construction Funding Amount,” and together 
with the Predevelopment Funding Amount, the "Funding Amount").  The 
Construction Funding Amount is comprised of (i) ERAF Funds in the amount of 
Eleven Million and No/100 Dollars ($11,000,000.00); (ii) Preservation Fund Account 
funds in the amount of One Million One Hundred Three Thousand Eight Hundred 
Seventy-Two and No/100 Dollars ($1,103,872.00); and (iii) the Affordable Housing 
Fund (Inclusionary Fees) in the amount of Five Million Five Hundred Eighty-Nine 
Thousand One Hundred Twenty-Eight and No/100 Dollars ($5,589,128). The 
aggregate amount of the Funding Amount is Twenty-Four Million Two Hundred 
Fifty-Five Thousand and No/100 ($24,255,000). 

 
(e) Recital O is hereby added to the Recitals of the Agreement as follows: 

 
O. The City has reviewed Borrower's application for an additional loan 



4 

of Funds for the repair of storm damaged units and additional permanent financing 
related to the loss of tax credit equity and reduced permanent loan due to a six and 
one-half month construction delay while the stormed damaged units were being 
repaired and, in reliance on the accuracy of the statements in that application, has 
agreed to make a loan of Funds (the "Additional Loan") in the principal amount of 
Fourteen Million Nine Hundred Eighty-Three Thousand and No/100 Dollars 
($14,983,000) (the “Additional Funding Amount,” and together with the 
Predevelopment Funding and Construction Funding Amount, the "Funding 
Amount").  The Additional Funding Amount is comprised of (i) LMIHAF in the 
amount of Two Million and No/100 Dollars ($2,000,000.00); (ii) the 2019 GO Bond 
Funds in the amount of Eleven Million Nine Hundred Eighty-Three Million and 
No/100 Dollars ($11,983,000.00); and (iv) the TIDA Housing Developer Subsidy 
Funds in the amount of One Million and No/100 Dollars ($1,000,000). The aggregate 
amount of the Funding Amount is Thirty-Nine Million Two Hundred Thirty-Eight 
Thousand and No/100 ($39,238,000). 

 
(f) Recital J is hereby amended as follows (additions in double underline; deletions in 
strikethrough) 

 
J. Borrower has secured the following additional financing for the Project (as 

defined below):  
 

1. an issuance of multifamily housing revenue bonds to finance 
the construction Project in the amount of Forty-Three Million Seven 
Hundred Four Thousand and No/100 Dollars $43,704,000with a 
commitment from Silicon Valley Bank to purchase the bonds, the proceeds 
of which shall be lent to the Project; 

 
2. a construction loan from Silicon Valley Bank which shall be 

purchased by California Community Reinvestment Corporation for a 
permanent loan in the approximate amount of One Million Nine Hundred 
Eighty Seven Thousand Seven Hundred Sixty Eight and No/100 Dollars 
($1,987,768.00) Nine Million Four Hundred Forty-One Thousand Four 
and No/100 Dollars ($9,441,000); 

 
3. a commitment from HUD for rental assistance payments 

under a Project Rental Assistance Contract/Housing Assistance Payment 
("HAP") contract and budget authority for sixty-five (65) Veterans Affairs 
Supportive Housing (“VASH”) project-based vouchers respectively; 

 
4. Veterans Homeless Housing Program (VHHP) through a 

State of California Housing and Community Development (“HCD”) Firm 
Commitment letter dated January 30, 2020, providing for VHHP funding in 
the amount of Ten Million and No/100 Dollars ($10,000,000.00); 

 
5. an equity contribution from the sale of 4% tax credits in the 

amount of approximately Twenty-Seven Million Five Hundred Twenty 
Five Thousand Two and No/100 Dollars ($27,525,002.00); Twenty-Nine 
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Million One Hundred Fifty-Four Thousand Three Hundred Thirty-Four 
and No/100 Dollars ($29,154,334.00). 

 
6. an equity contribution from the Borrower’s general partner 

in the amount of One Million One Hundred Thousand and No/100 Dollars 
($1,100,000.00); and approximately Five Hundred Thirteen Thousand Six 
Hundred Forty-One and No/100 Dollars ($513,641.00). 

 
7. a permanent loan from the Federal Home Loan Bank of San 

Francisco in the amount of One Million Forty Thousand and No/100 
Dollars ($1,040,000.00). 

 
(g) The definitions under Section 1.1 (Defined Terms) of the Agreement are hereby 
amended as follows (additions in double underline; deletions in strikethrough): 
 

 “Additional Funding Note” means the secured promissory note executed by 
Borrower in favor of the City in the original principal amount of the Additional 
Funding Amount. 
 
 “Agreement” means this Amended and Restated Loan Agreement, 
including any written amendments executed by the parties. 
 
 “City Documents” means this Agreement, the Predevelopment Note, the 
Construction Note, the Additional Funding Note, the Deed of Trust, the Declaration 
of Restrictions, and any other documents executed or, delivered in connection with 
this Agreement. 
 
 “Deed of Trust” means the deed of trust executed by Borrower granting the 
City a lien on the Site and the Project to secure Borrower's performance under this 
Agreement, the Predevelopment Note, the Additional Funding Note, and the 
Construction Note, in form and substance acceptable to the City. 

 
 “Development Proceeds” means the sum of: (a) funds contributed or to be 
contributed to Borrower by Borrower's limited partner as capital contributions, 
equity or for any other purpose under Borrower's limited partnership agreement; 
(b) all insurance proceeds from Borrower’s insurers related to damage to the 
modular units of the Project; and (bc) the proceeds of all other financing for the 
Project. 
 
 “Funds” has the meaning set forth in Recital EM and supersedes the 
meaning set forth in Recital E. 
 
 “Funding Amount” has the meaning set forth in Recital JO. 
 
 “Loan” means collectively the Predevelopment Loan, Additional Loan, and 
the Construction Loan. 
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 "Note" means collectively the Predevelopment Note (as set forth in Recital 
H), the Additional Funding Note (as set forth in Recital O), and the Construction 
Note (as set forth in Recital I), both each executed by Borrower in favor of the 
City.   

 
(h) Section 3.3 (Interest) of the Agreement is hereby amended as follows (additions 
in double underline): 
 

3.3 Interest.  Except as set forth in subparagraph (c) pertaining to the Additional 
Loan, below and Section 3.4, interest will accrue on the Loan as follows:   

 
(a) Interest will accrue on the principal balance outstanding under the 

Predevelopment Loan will continue to accrue at the rate of three percent (3%) per 
annum, simple interest.   

 
(b) Interest will accrue on the principal balance outstanding under the 

Construction Loan, from time to time at the rate of one half of a percent (0.5%) per 
annum, simple interest, from the date of the close of escrow through the date of full 
payment of all amounts owing under the City Documents.   

 
 (c) No interest will accrue on the principal balance outstanding under 
the Additional Loan. 

 
Interest will be calculated on the basis of actual days elapsed and a 360-day 

year, which will result in higher interest charges than if a 365-day year were used. 
 
(i) Section 3.5 (Repayment of Principal and Interest) of the Agreement is hereby 
amended as follows (additions in double underline; deletions in strikethrough): 
 

 3.5 Repayment of Principal and Interest.  Except as set forth in Section 
3.7 below, the outstanding principal balance of the Loan, together with all accrued 
and unpaid interest, if any, will be due and payable on the Maturity Date according 
to the terms set forth in full in the applicable Note.  Notwithstanding the foregoing, 
if Borrower is awarded AHP funding, Borrower shall repay the AHP Bridge Loan 
to the City on the date that Borrower closes such loan for AHP funding and the 
AHP funds are disbursed to Borrower; provided, however, that if Borrower is not 
awarded AHP funding or receives AHP funding sufficient for only partial 
repayment of the AHP Bridge Loan, Notwithstanding anything to the contrary in 
the Construction Note, the City hereby waives repayment of the AHP Bridge Loan 
from the AHP funding. The City and Borrower agree that the unpaid principal 
balance of the AHP Bridge Loan and unpaid costs and fees incurred shall be repaid 
from Residual Receipts and due and payable at the Maturity Date according to the 
terms set forth in full in the Construction Note. 

 
(j) Section 3.7 (Notification and Repayment of Excess Proceeds) of the Agreement is 
hereby amended as follows (additions in double underline; deletions in strikethrough): 
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 3.7 Notification and Repayment of Excess Proceeds.  Borrower must 
notify the City in writing within thirty (30) days after the later of the date on which 
Borrower receives its Form 8609 from the California Tax Credit Allocation 
Committee or the date on which Borrower receives Excess Proceeds from its 
limited partner or other financing sources.  In addition, Borrower must notify the 
City in writing when a final coverage determination of Borrower’s insurance claim 
and all respective loss amounts submitted that relate to the damage of the modular 
units of the Project is received from the Borrower’s responding insurers. Borrower 
must repay all Excess Proceeds to the City no later than sixty (60) days after receipt 
of such notification, unless the City has elected to waive such payment.  The City 
must use such Excess Proceeds to reduce the balance of the Additional Loan 
Predevelopment Loan and Construction Loan on a pro rata basis.   

 
(k) Section 4.9 (Disbursement of Additional Loan) is hereby added to the Agreement 
as follows: 
 

 Section 4.9 Disbursement of Additional Loan.  In addition to the 
conditions precedent under Section 4.5, the City's obligation to approve any 
expenditure of the Additional Funding Amount is subject to Borrower’s satisfaction 
of the following conditions precedent: 

 
 (a) MOHCD will only disburse up to $7,232,745 of the Additional 
Funding Amount funds to pay off the Construction Contract, prevent mechanics 
liens against the Project, and cover soft costs approved by MOHCD in writing.  The 
remaining amount of the Additional Funding Amount, if needed will be disbursed 
as part of the permanent loan conversion and through the permanent loan closing 
escrow. No less than sixty (60) days prior to permanent loan conversion, Borrower 
must deliver to MOHCD an updated MOHCD and Borrower’s proforma to allow 
MOHCD to reevaluate the Project’s operating expenses and determine whether the 
Project can support the estimated senior permanent loan.  If the senior permanent 
loan is increased, the Additional Funding Amount shall be decreased by an 
equivalent amount. 
 
 (b) Once a SFHA-executed HAP showing SFHA approved VASH rents 
is received by Borrower, the remaining 39 non-VASH rents will be increased to 
2022 and the entire first-year operating budget and 20-year cash flow will be 
updated and finalized. The entire first-year operating budget and 20-year cash flow 
will be re-evaluated by MOHCD, and Borrower must have the permanent loan 
resized by California Community Reinvestment Corporation. Any increases to such 
permanent loan will reduce an equivalent amount of the Additional Loan to be 
disbursed. After the Conversion Date, any amount of the Additional Loan that has 
not been disbursed will be disencumbered by the City. If the Additional Loan has 
been fully disbursed on the Conversion Date, the Sponsor shall use any proceeds, 
including insurance proceeds, and/or other cost savings from construction of the 
Project to repay the Additional Loan. 
 
 (c) Once 95% occupancy is achieved, Borrower must provide the 
stabilized occupancy calculation to MOHCD within forty-five (45) days, and 
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Borrower must provide MOHCD copies of the monthly stabilized occupancy 
calculations that Borrower is required to provide to the permanent lender until four-
months of stabilized occupancy is achieved. 
 
 (d) Borrower must allow MOHCD to verify all costs and sources no 
later than thirty (30) days prior to the Conversion Date. MOHCD will only disburse 
up to $7,750,255 of the Additional Funding Amount as needed to fund conversion 
of the senior construction loan after approval by MOHCD of such costs and 
sources. All Development Proceeds, including, but not limited to insurance 
proceeds, and Development Expenses must be approved by MOHCD. In addition, 
all cost and sources verified must be approved by MOHCD before payment of the 
At-Risk Developer Fee of $1,069,184.00, as defined in the Developer Fee 
Agreement between MOHCD and Developer dated February 1, 2020. 

 
(l) EXHIBIT B-1 – Table of Sources and Uses of Funds, is deleted in its entirety and 
replaced with the new Exhibit B-1, attached hereto as Attachment 1. 
 

2. Secured Promissory Note.  Concurrently herewith, Borrower will execute a Secured 
Promissory Note (Additional Loan) in favor of the City (the “Additional Funding Note”), in form 
and substance acceptable to the City.  A copy of the Additional Funding Note is attached to this 
First Amendment as Attachment 2. 

 
3. First Amendment to Deed of Trust.  Concurrently herewith, Borrower will execute a First 

Amendment to Deed of Trust in form and substance acceptable to the City.  A copy of the First 
Amendment to Deed of Trust is attached to this First Amendment as Attachment 3. 

 
4. Residual Receipts Split with HCD.  During negotiations of the Agreement, the City, 

inclusive of the TIDA Housing Developer Subsidy, anticipates that it will split residual receipts 
with HCD. The City will receive residual receipt repayment of the Loan and the balance of the 
Loan available to receive residual receipts payments will be $39,238,000.  The City’s residual 
receipts split with HCD is as shown below. 

 
50/50 Residual Receipts Split Analysis  

Name of Residual Receipts Initial Loan Amount Residual 
Share % 

Net Cash 
Flow % 

HCD Residual Receipts $10,000,000  10.15% 20.31% 
City & County of San Francisco $39,238,000  39.85% 79.69% 
    
Total of City & HCD Residual Receipts $49,238,000  50.00% 100.00% 

 
Further, MOHCD and TIDA have agreed to proportionally split residual receipts 

payments received by MOHCD when TIDA funds are part of the City loan sources.  For this 
Project, and only this Project, TIDA Developer Housing Subsidy Funds is 2.55% of the Loan.  

 
5. Representations and Warranties. 
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 (a) All of the representations and warranties made by Borrower to the City in the 
Agreement and other City Documents continue to be true and complete as of the date of this First 
Amendment. 
 
 (b) No event has occurred and is continuing that constitutes an event of default or 
potential event of default under the Agreement, Note, or any other City Documents. 
 

6. Miscellaneous. 
 

(a) References.  No reference to this First Amendment is necessary in any instrument 
or document at any time referring to the Agreement.  Any reference to such documents will be 
deemed a reference to the Agreement as amended by this First Amendment.  

 
(b) No Other Amendments.  Except as amended by this First Amendment, the 

Agreement will remain unmodified and in full force and effect. 
 
(c) Counterparts.  This First Amendment may be executed in two or more 

counterparts, each of which will be deemed an original, but all of which when taken together will 
constitute one and the same instrument. 

 
(d) Successors and Assigns.  The terms, covenants, and conditions contained in this 

First Amendment will bind and inure to the benefit of Borrower and the City and, except as 
otherwise provided herein, their personal representatives and successors and assigns. 

 
(e) Further Instruments.  The parties hereto agree to execute such further instruments 

and to take such further actions as may be reasonably required to carry out the intent of this First 
Amendment. 
 

Signatures Appear on Following Page 



 
 

IN WITNESS WHEREOF, the parties hereto have executed this First Amendment at San 
Francisco, California as of the date first written above. 
 
 
THE CITY: 
 
CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation 
 
 
 
 
 
By:        
 London N. Breed 
 Mayor 
 
 
 
By:        
 Eric D. Shaw 
 Director, Mayor’s Office of Housing 
 and Community Development 
 
 
APPROVED AS TO FORM: 
 
DAVID CHIU 
City Attorney 
 
 
By:        
 Keith Nagayama 
 Deputy City Attorney 
 

    
BORROWER: 
 
MACEO MAY APT, L.P., a California limited 
partnership, 
 
By:   CCDC-Maceo May Apts LLC,  

a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development 
Center, Inc.,  

a California nonprofit public benefit 
corporation, 

its sole member/manager 
 

By __________________________ 
Malcolm Yeung,  
Executive Director 
 

By:   Swords-Maceo May Apts LLC,  
a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans 
Rights Organization,  

a California nonprofit public benefit 
corporation,  
its sole member/manager 
 
By: __________________________ 

Michael Blecker,  
Executive Director 

 
 
 

 



 
 

Attachment 1 
 
 

Exhibit B-1: Sources & Uses of Funds 
 
 

See Attached. 
 
 
 



MOHCD Proforma - Permanent Financing Sources Uses of Funds

Application Date: # Units: 105
Project Name: Maceo May Apartments # Bedrooms: 138
Project Address: 55 CRAVATH # Beds: 
Project Sponsor: Chinatown CDC, Swords to Plowshares

Total Sources Comments
SOURCES 24,255,000     14,983,000     1,987,768       10,000,000     1,040,000       800,000          -                  -                  1,100,000       27,525,002     28,587,290     110,278,060   

Name of Sources: MOHCD/OCII
 New City Loan 
#3  TE Perm Bond  HCD VHHP  AHP Loan 

 Deferred Dev 
Fee  GP Equity  LP Equity 

 Insurance 
Proceeds 

USES

ACQUISITION
Acquisition cost or value 0
Legal / Closing costs / Broker's Fee 0
Holding Costs 0
Transfer Tax 0

TOTAL ACQUISITION 0 0 0 0 0 0 0 0 0 0 0 0

CONSTRUCTION (HARD COSTS)

* Unit Construction/Rehab 17,843,607 12,350,542 5,431,809 1,040,000 0 18,952,128 26,857,756 82,475,842
Water instruion Damage Repairs (hard cost) 
$31.5MM.

* Commercial Shell Construction 0
* Demolition 0

Environmental Remediation 0
* Onsight Improvements/Landscaping 0
* Offsite Improvements 0
* Infrastructure Improvements 0

Parking 0
GC Bond Premium/GC Insurance/GC Taxes 0 0.0%
GC Overhead & Profit 1,612,832 356,855 1,969,687 2.3%
CG General Conditions 27,397 2,424,195 2,451,592 2.8%

Sub-total Construction Costs 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 18,952,128 26,857,756 86,897,121
Design Contingency (remove at DD) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Bid Contingency (remove at bid) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Plan Check Contingency (remove/reduce during Plan Review) 0 4% up to $30MM HC, 3% $30-$45MM, 2% $45MM+ 0.0%
Hard Cost Construction Contingency 2,762,188 2,762,188 5% new construction / 15% rehab 3.2%

Sub-total Construction Contingencies 0 0 0 0 0 0 0 0 0 2,762,188 0 2,762,188
TOTAL CONSTRUCTION COSTS 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 21,714,316 26,857,756 89,659,309

SOFT COSTS
Architecture & Design

Architect design fees 2,290,488 9,094 478,007 54,600 2,832,189 $63k arch design + subs soft cost water intrusion add
Design Subconsultants to the Architect (incl. Fees) 242,485 242,485
Architect Construction Admin 0
Reimbursables 0
Additional Services 0 0

Sub-total Architect Contract 2,532,973 9,094 478,007 0 0 0 0 0 0 0 54,600 3,074,674
Other Third Party design consultants (not included under 
Architect contract) 50,023 32,000 391,014 473,037 $32k Water intrusion testing/inspection soft cost add

Total Architecture & Design 2,582,996 41,094 869,021 0 0 0 0 0 0 0 54,600 3,547,711
Engineering & Environmental Studies

Survey 1,500 16,500 18,000
Geotechnical studies 66,628 66,628
Phase I & II Reports 18,240 18,240
CEQA / Environmental Review consultants 0
NEPA / 106 Review 0
CNA/PNA (rehab only) 0
Other environmental consultants 0 Name consultants & contract amounts

Total Engineering & Environmental Studies 86,368 0 0 0 0 0 0 0 0 16,500 0 102,868
Financing Costs

Construction Financing Costs
Construction Loan Origination Fee 15,000 203,520 218,520

Construction Loan Interest 979,295 1,791,469 654,886 3,425,650
$1.6MM add for water intrusion construction delay 
add

Title & Recording 100,000 100,000
CDLAC & CDIAC fees 20,296 20,296
Bond Issuer Fees 79,044 261,986 341,030 $79k increase cost for Issuer and Trustee fees 

Other Bond Cost of Issuance 27,999 54,184 82,183
Lender Expenses $15k, COI Contingency $22k, 
Trustee fee $13k

Other: Owner's Rep, Misc. Syndication Cost, City FA 4,400 4,400
Sub-total Const. Financing Costs 47,399 1,058,339 323,816 0 0 0 0 0 0 2,107,639 654,886 4,192,079

Permanent Financing Costs
Permanent Loan Origination Fee 87,720 87,720
Credit Enhance. & Appl. Fee 0
Title & Recording 10,000 10,000

Sub-total Perm. Financing Costs 0 0 97,720 0 0 0 0 0 0 0 0 97,720
Total Financing Costs 47,399 1,058,339 421,536 0 0 0 0 0 0 2,107,639 654,886 4,289,799

Legal Costs
Borrower Legal fees 38,363 140,000 53,887 20,000 252,250 $160k legal water intrusion add
Land Use / CEQA Attorney fees 0
Tax Credit Counsel 35,000 35,000
Bond Counsel 92,350 92,350
Construction Lender Counsel 150,000 150,000
Permanent Lender Counsel 0

* City Attorney/Issuer Counsel 20,000 20,000
Total Legal Costs 38,363 140,000 262,350 0 0 0 0 0 0 88,887 20,000 549,600

Other Development Costs
Appraisal 6,500 8,500 15,000
Market Study 6,000 1,500 7,500

* Insurance 1,072,184 1,297,928 50,609 831,952 3,252,673 BDR policy extended after exp. 2/28/22 ($2.1MM)
* Property Taxes 0

Accounting / Audit 5,000 50,000 55,000 $5K for add'l audit related to water intrusion
* Organizational Costs 0

Entitlement / Permit Fees 425,770 0 1,529,146 1,954,916
* Marketing / Rent-up 179,021 179,021

* Furnishings 0 614,850 614,850
$2,000/unit; See MOHCD U/W Guidelines on: 
http://sfmohcd.org/documents-reports-and-forms

PGE / Utility Fees 0
TCAC App / Alloc / Monitor Fees 33,333 216 35,187 68,736 $216 added TCAC fees 

* Financial Consultant fees 46,300 59,300 105,600
Construction Management fees / Owner's Rep 142,453 5,000 76,997 30,000 254,450 $35k water intrusion add 
Security during Construction 0

* Relocation 0
Services Set-Up 68,987 68,987
Other: Green (50% of Total) MEP Peer Refview 160,895 160,895
Other (specify) 0

Total Other Development Costs 1,893,435 1,308,144 50,609 2,143,996 0 0 0 0 0 479,492 861,952 6,737,628
Soft Cost Contingency

Contingency (Arch, Eng, Fin, Legal  & Other Dev) 65,604 0 0 0 0 0 0 441,900 138,096 645,600 Soft cost contingency Water intrusion add $203k 4.2%
TOTAL SOFT COSTS 4,648,561 2,613,181 1,603,516 2,143,996 0 0 0 0 0 3,134,418 1,729,534 15,873,206

RESERVES
* Operating Reserves 19,277 546,268 565,545 $19.2k increase due to perm int. rate

Replacement Reserves 0
* Tenant Improvements Reserves 0
* Subsidy Transition Reserve 680,000 680,000
* Other (specify) 0
* Other (specify) 0

TOTAL RESERVES 0 19,277 0 0 0 0 0 0 0 1,226,268 0 1,245,545

DEVELOPER COSTS
Developer Fee - Cash-out Paid at Milestones 150,000 500,000 650,000
Developer Fee - Cash-out At Risk 950,000 950,000
Commercial Developer Fee 0
Developer Fee - GP Equity (also show as source) 1,100,000 1,100,000
Developer Fee - Deferred (also show as source) 800,000 800,000

Development Consultant Fees 0
Need MOHCD approval for this cost, N/A for most 
projects

Other (specify) 0
TOTAL DEVELOPER COSTS 150,000 0 0 0 0 800,000 0 0 1,100,000 1,450,000 0 3,500,000

TOTAL DEVELOPMENT COST 24,255,000 14,983,000 1,987,768 10,000,000 1,040,000 800,000 0 0 1,100,000 27,525,002 28,587,290 110,278,060
Development Cost/Unit by Source 231,000 142,695 18,931 95,238 9,905 7,619 0 0 10,476 262,143 272,260 1,050,267
Development Cost/Unit as % of TDC by Source 22.0% 13.6% 1.8% 9.1% 0.9% 0.7% 0.0% 0.0% 1.0% 25.0% 25.9% 100.0%

Acquisition Cost/Unit by Source 0 0 0 0 0 0 0 0 0 0 0 0

Construction Cost (inc Const Contingency)/Unit By Source 185,299 117,624 3,660 74,819 9,905 0 0 0 0 206,803 255,788 853,898
Construction Cost (inc Const Contingency)/SF 167.04 106.03 3.30 67.45 8.93 0.00 0.00 0.00 0.00 186.43 230.58 769.76

*Possible non-eligible GO Bond/COP Amount: 18,962,091
City Subsidy/Unit 231,000          

Tax Credit Equity Pricing: 0.996
Construction Bond Amount: 43,704,000
Construction Loan Term (in months): 48 months
Construction Loan Interest Rate (as %): 2.82%

Total Soft 
Cost 

Contingency 
as % of Total 

Soft Costs

Construction 
line item costs 
as a % of hard 

costs
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SECURED PROMISSORY NOTE 
(Additional Loan) 

(City and County of San Francisco LMIHAF; 2019 General Obligation Bond for Affordable 
Housing; and TIDA Developer Housing Subsidy ) 

 
 

Principal Amount: $14,983,000 San Francisco, CA 

Date: _________________, 2022  

FOR VALUE RECEIVED, the undersigned, MACEO MAY APTS, L.P., a California 
limited partnership ("Maker"), hereby promises to pay to the order of the CITY AND COUNTY 
OF SAN FRANCISCO, a municipal corporation, or holder (as the case may be, "Holder"), the 
principal sum of FOURTEEN MILLION NINE HUNDRED EIGHTY-THREE 
THOUSAND and No/100 Dollars ($14,983,000) (the "Additional Funding Amount"), or so 
much of the Additional Funding Amount as may be disbursed from time to time pursuant to the 
Agreement described in Section 1 below as provided in this Note. 

1. Agreement.  Holder is making a loan of Fourteen Million Nine Hundred Eighty-
Three Thousand and No/100 Dollars ($14,983,000) (the “Additional Loan”) to Maker for units 
damaged in the October 2021 atmospheric river storm and to cover the reduction in permanent 
loan and tax credit equity financing because of a six and one-half (6.5) month construction delay 
while the storm damaged units were being repaired on the  multifamily rental housing 
development comprised of a 105-unit multifamily rental housing development (including one 
manager unit) affordable to low-income veteran households.  This Note is given under the terms 
of the Amended and Restated Loan Agreement by and between Maker and Holder  dated January 
28, 2020, as amended by that certain First Amendment to the Amended and Restated Loan 
Agreement dated concurrently herewith (collectively, the “Agreement”), which Agreement is 
incorporated herein by reference.  Maker's obligations under this Note and the Agreement are 
secured by that certain Deed of Trust, Assignment of Rents, Security Agreement and Fixture 
Filing dated January 28, 2020, made by Maker for the benefit of Holder, and recorded on April 
28, 2020, as Document No. DOC-2020-K927155-00, as amended by that certain First 
Amendment to Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing 
dated as of the date of this Note (collectively, “Deed of Trust”).  Definitions and rules of 
interpretation set forth in the Agreement apply to this Note.  In the event of any inconsistency 
between the Agreement and this Note, this Note will control.   

2. Interest.  Except as set forth in Section 3, no interest will accrue on the principal 
balance outstanding under this Note.   

3. Default Interest Rate.  Upon the occurrence of an Event of Default under any City 
Document, interest will be deemed to have accrued on the outstanding principal balance of the 
Loan at a compounded annual rate equal to the lesser of:  (a) ten percent (10%); or (b) the 
maximum lawful rate of interest, commencing on the Event of Default through the earlier of:  
(x) the date on which the Event of Default is cured; or (y) the date on which all amounts due 
under the City Documents are paid to Holder.  Maker acknowledges and agrees that the default 
interest that must be paid in the event of an Event of Default pursuant to this Section represents a 
reasonable sum considering all the circumstances existing on the date of this Note and represents 
a fair and reasonable estimate of the costs that will be sustained by Holder if Maker defaults.  
Maker further agrees that proof of actual damages would be costly and inconvenient and that 
default interest will be paid without prejudice to Holder's right to collect any other amounts to be 
paid or to exercise any of its other rights or remedies under any City Document. 
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4. Repayment of Additional Loan. 
 4.1 Subject to Section 13.4 of the Agreement, Maker must make annual 

payments of principal and interest (each, a "Payment") in an amount equal to the Residual 
Receipts, if any, attributable to the prior calendar year, beginning on  the first July 1st after the 
end of the calendar year of the Completion Date, and continuing each July 1st thereafter up to 
and including the Maturity Date, as defined below (each, a "Payment Date").  All Payments will 
be applied to the following in the following order:  (a) costs and fees incurred and unpaid; 
(b) accrued and unpaid interest; and (c) reduction of the principal balance of the Loan.  The 
unpaid principal balance of the Loan, together with all accrued and unpaid interest and unpaid 
costs and fees incurred, will be due and payable on the date that is the later (a) the fifty seventh 
(57th) anniversary of the date the Deed of Trust is recorded in the Recorder’s Office of San 
Francisco County or (b) the fifty fifth (55th) anniversary of the Conversion Date (the "Maturity 
Date").    Any Payment Date, including any Excess Proceeds Payment Date and the Maturity 
Date, that falls on a weekend or holiday will be deemed to fall on the next succeeding business 
day. 

 4.2 Subject to Section 13.4 of the Agreement, Maker must make payments of 
principal and interest (each, an “Excess Proceeds Payment") in an amount equal to the Excess 
Proceeds, if any, on the date that is thirty (30) days after the later of the date on which Maker 
receives its Form 8609 from the California Tax Credit Allocation Committee or the date on 
which Maker receives Excess Proceeds from its limited partner or other financing sources, 
including, but not limited to insurance proceeds related to the storm damaged modular units (the 
"Excess Proceeds Payment Date"), in accordance with HCD if applicable.  In addition, Borrower 
must notify the City in writing when a final coverage determination of Borrower’s insurance 
claim and all respective loss amounts submitted that relate to the damage of the modular units of 
the Project is received from the Borrower’s responding insurers. All Excess Proceeds Payments 
will be applied to the following in the following order:  (a) costs and fees incurred and unpaid; 
(b) accrued and unpaid interest; and (c) reduction of the principal balance of the Additional 
Loan.  

5. Security.  Maker's obligations under this Note are secured by the Deed of Trust. 
6. Terms of Payment. 
 6.1 All Payments must be made in currency of the United States of America 

then lawful for payment of public and private debts. 
 6.2 All Payments must be made payable to Holder and mailed or delivered in 

person to Holder's office at One South Van Ness Avenue, 5th Floor, San Francisco, CA 94103, or 
to any other place Holder from time to time designates. 

 6.3 In no event will Maker be obligated under the terms of this Note to pay 
interest exceeding the lawful rate.  Accordingly, if the payment of any sum by Maker pursuant to 
the terms of this Note would result in the payment of interest exceeding the amount that Holder 
may charge legally under applicable state and/or federal law, the amount by which the payment 
exceeds the amount payable at the lawful interest rate will be deducted automatically from the 
principal balance owing under this Note. 

 6.4 Maker waives the right to designate how Payments will be applied 
pursuant to California Civil Code Sections 1479 and 2822.  Holder will have the right in its sole 
discretion to determine the order and method of application of Payments to obligations under this 
Note. 
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 6.5 Except as otherwise set forth herein or in the Agreement, no prepayment 
of this Note shall be permitted without Holder’s prior written consent. 

 
7. Default. 
 7.1 Any of the following will constitute an Event of Default under this Note:  
  (a) Maker fails to make any Payment required under this Note within 

ten (10) days of the date it is due; or 
  (b) the occurrence of any other Event of Default under the Agreement 

or other instrument securing the obligations of Maker under this Note or under any other 
agreement between Maker and Holder with respect to the Project. 

 7.2 Upon the occurrence of any Event of Default, without notice to or demand 
upon Maker, which are expressly waived by Maker (except for notices or demands otherwise 
required by applicable laws to the extent not effectively waived by Maker and any notices or 
demands specified in the City Documents), Holder may exercise all rights and remedies available 
under this Note, the Agreement or otherwise available to Holder at law or in equity.  Maker 
acknowledges and agrees that Holder's remedies include the right to accelerate the Maturity Date 
by declaring the outstanding principal balance of the Loan, together with all accrued and unpaid 
interest and unpaid fees and costs incurred, due and payable immediately, in which case, the 
Maturity Date will be superseded and replaced by the date established by Holder. 

 7.3 Notwithstanding Section 7.2 and subject to this Section, Holder will not 
seek or obtain judgment against Maker for the payment of any amounts due under this Note 
following a judicial or nonjudicial foreclosure of the Deed of Trust, and Holder's sole recourse 
against Maker for any default under this Note will be limited to the collateral for the Loan, 
provided, however, that this Section will be deemed void and of no effect if Maker challenges 
Holder's right to foreclose following an Event of Default in any legal proceeding on the grounds 
that the City Documents are not valid and enforceable under California law.  This provision does 
not limit in any way Holder's right to recover sums arising under any obligation of Maker to 
indemnify Holder of sums incurred by Holder as a result of Maker's fraud, willful 
misrepresentation, misapplication of funds (including Loan Funds and Rents (as defined in the 
Deed of Trust)), waste or negligent or intentional damage to the collateral for the Loan. 

Notwithstanding anything to the contrary contained herein, Holder hereby agrees that any 
cure of any default made or tendered by Maker’s limited partner shall be accepted or rejected on 
the same basis as if made or tendered by Maker. 

8. Waivers. 
 8.1 Maker expressly agrees that the term of this Note or the date of any 

payment due hereunder may be extended from time to time with Holder's consent, and that 
Holder may accept further security or release any security for this Note, all without in any way 
affecting the liability of Maker. 

 8.2 No extension of time for any Payment made by agreement by Holder with 
any person now or hereafter liable for the payment of this Note will operate to release, discharge, 
modify, change or affect the original liability of Maker under this Note, either in whole or in 
part. 

 8.3 The obligations of Maker under this Note are absolute, and Maker waives 
any and all rights to offset, deduct or withhold any Payments or charges due under this Note for 
any reason whatsoever. 
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(Maceo May $14,983,000 Promissory Note) 

9. Miscellaneous Provisions. 
 9.1 All notices to Holder or Maker must be given in the manner and at the 

addresses set forth in the Agreement, or to the addresses Holder and/or Maker hereafter 
designate in accordance with the Agreement. 

 9.2 In the event of any legal proceedings arising from the enforcement of or a 
default under this Note or in any bankruptcy proceeding of Maker, the non-prevailing party 
promises to pay all reasonable costs and expenses, including reasonable attorneys' fees, incurred 
by the prevailing party in the proceeding, as provided in the Agreement. 

 9.3 This Note may be amended only by an agreement in writing signed by the 
party against whom enforcement of any waiver, change, modification or discharge is sought. 

 9.4 This Note is governed by and must be construed in accordance with the 
laws of the State of California, without regard to the choice of law rules of the State. 

 9.5 Time is of the essence in the performance of any obligations hereunder. 
 
"MAKER" 
Maceo May Apts, L.P., 
a California limited partnership 
 
 
By:   CCDC-Maceo May Apts LLC,  

a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development Center, Inc.,  

a California nonprofit public benefit corporation, 
its sole member/manager 

 
 

By: __________________________ 
Malcolm Yeung,  
Executive Director 

 
 
By:   Swords-Maceo May Apts LLC,  

a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans Rights Organization,  

a California nonprofit public benefit corporation,  
its sole member/manager 

 
 

By: __________________________ 
Michael Blecker,  
Executive Director 
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Free Recording Requested Pursuant to 
Government Code Section 27383 and 27388.1  
 
When recorded, mail to: 
Mayor’s Office of Housing and Community Development  
City and County of San Francisco 
1 South Van Ness Ave., 5th Floor 
San Francisco, California 94103 
Attn: Agnes Defiesta  
 
Lot 032; Block 0224 
 

---------------------Space Above This Line for Recorder’s Use--------------------- 
 

FIRST AMENDMENT TO DEED OF TRUST, ASSIGNMENT OF RENTS, 
SECURITY AGREEMENT AND FIXTURE FILING 

(Property Address: 401 Avenue of the Palms) 
  

 This First Amendment to Deed of Trust, Assignment of Rents, Security Agreement 
and Fixture Filing (“First Amendment to Deed of Trust”) dated as of ______________, 2022, 
is attached to and made a part of that certain Deed of Trust, Assignment of Rents, Security 
Agreement and Fixture Filing dated January 28, 2020, and recorded April 28, 2020, as 
Document Number DOC-2020-K927155-00 (the “Deed of Trust”).  The Deed of Trust 
secures a loan in the amount of (the “Loan”) made by the CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation represented by the Mayor and acting through the 
Mayor’s Office of Housing and Community Development (“City” or “Beneficiary”), to 
MACEO MAY APTS, L.P.,, a California Limited Partnership (“Borrower” or “Trustor”), 
whose address is 1525 Grant Ave., San Francisco, CA 94109, for development expenses 
associated with the real property described in the attached Exhibit A.  
  
 The Loan was evidenced by that certain Amended and Restated Loan Agreement 
dated January 28, 2020, by and between Trustor and Beneficiary (the “Loan Agreement”) and 
by that certain Third Amended and Restated Promissory Note (Predevelopment) dated 
January 28, 2020 (the “Predevelopment Note”), a Secured Promissory Noted (Construction) 
dated January 28, 2020 (the “Construction Note”), Declaration of Restrictions dated as of 
January 28, 2020 (the “Declaration”) and the Deed of Trust.   
 
 Pursuant to that certain First Amendment to the Amended and Restated Loan 
Agreement, Beneficiary agreed to increase the Loan (“Additional Loan”) by Fourteen Million 
Nine Hundred Eighty-Three Thousand and No/100 Dollars ($14,983,000) (the “Additional 
Funding Amount”), as evidenced by that certain Secured Promissory Note executed by 
Borrower, each dated as of the date set forth above.  The new aggregate amount of the Loan is 
$39,238,000.   
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 The Trustor agrees that the following covenants, terms, and conditions shall be part of 
and shall modify or supplement the Deed of Trust and that in the event of any inconsistency 
or conflict between the covenants, terms, and conditions of the Deed of Trust, as amended by 
this First Amendment to Deed of Trust, the following covenants, terms, and conditions shall 
control and prevail: 
 

1. Obligations Secured. The parties agree that the Deed of Trust is hereby amended as 
follows: 
 
1.1 Section 2 is hereby deleted in its entirety and replaced with the following: 
 
 2. Obligations Secured. This Deed of Trust is given for the purpose of 
securing the following (collectively, the "Secured Obligations"): 
 

(a) performance of all present and future obligations of Trustor set forth in 
the Agreement, specifically compliance with certain restrictions on the use of 
the Property recited in that certain Declaration of Restrictions executed by 
Trustor, dated as of the date of and being recorded concurrently with this Deed 
of Trust, as it may be amended from time to time, that certain Third Amended 
and Restated Secured Promissory Note (Predevelopment Loan) dated January 
28, 2020, made by Trustor to the order of Beneficiary (as it may be amended 
from time to time, the "Predevelopment Note"), that certain Secured 
Promissory Note (Construction Loan) dated January 28, 2020, made by Trustor 
to the order of Beneficiary (as it may be amended from time to time, the 
"Construction Note"), and that certain Secured Promissory Note (Additional 
Loan) dated _______________, 2022, made by Trustor to the order of 
Beneficiary (as it may be amended from time to time, the "Additional Funding 
Note") and performance of each agreement incorporated by reference, 
contained therein, or entered into in connection with the Agreement, as 
amended; 

 
(b) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Predevelopment Note in the original principal amount of Six Million 
Five Hundred Sixty-Two Thousand and No/100 ($6,562,000.00), with interest, 
if any, according to the terms of the Agreement and the Note;  
 
(c) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Construction Note in the original principal amount of Seventeen 
Million Six Hundred Ninety-Three Thousand and No/100 ($17,693,000.00), 
with interest, if any, according to the terms of the Agreement and the Note; 
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(d) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Additional Funding Note in the original principal amount of Fourteen 
Million Nine Hundred Eighty-Three Thousand and No/100 Dollars 
($14,983,000), with interest, if any, according to the terms of the Agreement 
and the Note; and 
 
(c) payment of any additional sums Trustor may borrow or receive from 
Beneficiary, when evidenced by another note (or any other instrument) reciting 
that payment is secured by this Deed of Trust. 
 

 
2. No Other Change.  Except as specifically modified or amended by this Amendment, 

all other terms and conditions of the Deed of Trust remain the same. 
 
 
 
Remainder of Page Intentionally Left Blank; Signatures Appear on Following Page 
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BENEFICIARY: 
 
CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation, represented by the 
Mayor, acting by and through the Mayor’s Office of Housing and Community Development 
 
 
 
By:        
 Eric D. Shaw  
 Director, Mayor’s Office of Housing and Community Development 
 
 

SIGNATURE ABOVE MUST BE NOTARIZED 
 
 
APPROVED AS TO FORM: 
 
DAVID CHIU 
City Attorney 
 
 
 
By:        
 Deputy City Attorney 
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"TRUSTOR:" 
 
MACEO MAY APT, L.P., a California limited partnership, 
 
By:   CCDC-Maceo May Apts LLC,  

a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development Center, Inc.,  

a California nonprofit public benefit corporation, 
its sole member/manager 

 
 

By __________________________ 
Malcolm Yeung,  
Executive Director 
 
 

By:   Swords-Maceo May Apts LLC,  
a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans Rights Organization,  

a California nonprofit public benefit corporation,  
its sole member/manager 

 
 

By: __________________________ 
Michael Blecker,  
Executive Director 

 
 
 
 
 

ALL SIGNATURES MUST BE NOTARIZED
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EXHIBIT A 
Legal Description of the Land 

 
A LEASEHOLD INTEREST IN THE FOLLOWING LAND SITUATED IN THE CITY OF 
SAN FRANCISCO, COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA, 
DESCRIBED AS FOLLOWS: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Street Address: 401 Avenue of the Palms 
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State of California   ) 
County of San Francisco  ) 
 
 
On ______________________________, ____________, before me, Jennifer M. Collins, 
Notary Public, personally appeared _________________________________________, who 
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
 
Signature: ______________________________ 
 
   
   
   
   
 
                            
 
 
          (Seal) 
 

A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of the document.  

 
 
 



This document is exempt from payment of a 
recording fee pursuant to California 
Government Code Section 27383  

RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 

Treasure Island Development Authority  
c/o Office of Economic and Workforce 
Development 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102 
Attention:  Treasure Island Project 
Director 
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TREASURE ISLAND COMMUNITY DEVELOPMENT, LLC, 
a California limited liability company 
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DISPOSITION AND DEVELOPMENT AGREEMENT 
(TREASURE ISLAND/YERBA BUENA ISLAND) 

This DISPOSITION AND DEVELOPMENT AGREEMENT (TREASURE 
ISLAND/YERBA BUENA ISLAND) (including all Exhibits and Attachments as amended from 
time to time, this “DDA” or this “Agreement”) dated for reference purposes only as of June 28, 
2011 (the “Reference Date”), is made by and between Developer and the Authority.  The terms 
defined in Exhibit A that are used in this DDA have the meanings given to them in Exhibit A. 

RECITALS 

Developer and the Authority enter into this DDA with reference to the following facts 
and circumstances:  

Overview 
A. Naval Station Treasure Island (“NSTI”) is a former United States Navy 

base located in the City and County of San Francisco (“City”), that consists of the following two 
islands connected by a causeway: (1) Treasure Island, comprised of approximately 409 acres of 
level filled land, and (2) an approximately 90 acre portion of Yerba Buena Island, a natural rock 
outcropping, steeply sloped and highly vegetated, with elevations rising to over 300 feet above 
the water.  NSTI also includes approximately 316 acres of unfilled tidal and submerged lands 
lying adjacent to Treasure Island in San Francisco Bay and approximately 234 acres of unfilled 
tidal and submerged lands lying adjacent to Yerba Buena Island in San Francisco Bay (the 
“Submerged Lands”).   

B. The land within NSTI that is the subject of this Agreement is shown on 
Exhibit B-1, attached hereto, and more particularly described in Exhibit B-2, attached hereto (the 
“Project Site”).  For purposes of this Agreement, the term “NSTI” excludes the portions of 
NSTI that are occupied by the United States Department of Labor Jobs Corps, the United States 
Coast Guard and the California Department of Transportation (collectively, the “Excluded 
Properties”).  The Excluded Properties are also shown on Exhibit B-1, attached hereto. 

C. During World War II, NSTI was used as a center for receiving, training, 
and dispatching service personnel.  After the war, NSTI was used primarily as a naval training 
and administrative center.  In 1993, Congress and the President selected NSTI for closure and 
disposition by the Base Realignment and Closure Commission acting under Public Law 101-510, 
10 U.S.C. §2687 and its subsequent amendments.  The Department of Defense subsequently 
designated the City, and later the Authority, as the Local Reuse Authority (“LRA”) responsible 
for the conversion of NSTI under the federal disposition process. 

D. In 1994, a Citizen’s Reuse Committee (“CRC”), representing a broad 
spectrum of community interests, was formed to (1) review reuse planning efforts for NSTI by 
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the San Francisco Planning Department and the San Francisco Redevelopment Agency, and 
(2) make recommendations to the City’s Planning Commission and Board of Supervisors. 

E. In July 1996, after an extensive community planning effort, the City’s 
Mayor, Board of Supervisors, Planning Commission and the CRC unanimously endorsed the 
Draft Reuse Plan (the “Reuse Plan”) for NSTI.  The Reuse Plan served as the basis for the 
preliminary redevelopment plan for NSTI.  Since adoption of the Reuse Plan, the Authority has 
undertaken an extensive public process to further refine the land use plan for NSTI. 

F. In 1996, the City negotiated the Base Closure Homeless Assistance 
Agreement (the "Original TIHDI Agreement") with the Treasure Island Homeless 
Development Initiative, a California non-profit corporation (“TIHDI”), which represents a 
number of non-profit member organizations.  TIHDI was formed in 1994 to develop the 
homeless component of the Reuse Plan.  The Original TIHDI Agreement would, among other 
things, (1) give TIHDI certain rights to participate in economic development opportunities at 
NSTI, (2) facilitate implementation of a permanent employment program related to activities 
occurring at NSTI, (3) give TIHDI certain rights to both temporary and permanent housing in 
support of TIHDI’s programs, and (4) provide TIHDI with certain financial support.  The United 
States Department of Housing and Urban Development approved the Original TIHDI Agreement 
on November 26, 1996.  The Original TIHDI Agreement was updated and superseded in its 
entirety by the Amended and Restated Base Closure Homeless Assistance Agreement (the 
“TIHDI Agreement”) that was approved by Authority on April 21, 2011, and by the Board of 
Supervisors concurrently with its approval of this Agreement. 

G. The Authority was created in 1997 to serve as the entity responsible for 
the reuse and development of NSTI.  Under the Treasure Island Conversion Act of 1997, which 
amended Section 33492.5 of the California Health and Safety Code and added Section 2.1 to 
Chapter 1333 of the Statutes of 1968 (as amended from time to time, the “Conversion Act”), the 
California Legislature (1) authorized the Board of Supervisors to designate the Authority as a 
redevelopment agency under the California Community Redevelopment Law (California Health 
and Safety Code §33000 et seq.) (“CCRL”) with authority over NSTI, and (2) with respect to 
those portions of NSTI that are subject to the Public Trust, vested in the Authority the authority 
to administer the Public Trust as to such property in accordance with the terms of the Act. 

H. The Board of Supervisors designated the Authority as a redevelopment 
agency with powers over NSTI under the Conversion Act in Resolution No. 43-98, dated 
February 6, 1998. 

I. After completion of a competitive master developer selection process, the 
Authority and Developer entered into the Exclusive Negotiating Agreement dated as of June 1, 
2003.  The Exclusive Negotiating Agreement was amended and restated in its entirety pursuant 
to the Amended and Restated Exclusive Negotiating Agreement dated as of September 14, 2005, 
as further amended by the Amendment to Schedule of Performance Set Forth in the Amended 
and Restated Exclusive Negotiating Agreement dated as of July 1, 2006, the Second Amendment 
to the Amended and Restated Exclusive Negotiating Agreement dated as of March 12, 2008, the 
Third Amendment to the Amended and Restated Exclusive Negotiating Agreement dated as of 
February 10, 2010, and the Fourth Amendment to Exclusive Negotiating Agreement dated as of 
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June 22, 2011 (collectively, the “ENA”).  The ENA sets forth the terms and conditions under 
which the Authority and Developer are willing to negotiate the transaction documents for the 
conveyance, management and redevelopment of NSTI, including a schedule of performance for 
major milestones. 

J. One of the key milestones under the ENA was the completion of a term 
sheet summarizing the key policy goals, basic development guidelines, financial framework and 
other key terms and conditions that formed the basis for the negotiation and completion of the 
final transaction documents. 

K. On October 24, 2006, the Treasure Island/Yerba Buena Island Citizens 
Advisory Board (“TICAB”) voted 16-0-1 to endorse the Development Plan and Term Sheet for 
the Redevelopment of Naval Station Treasure Island (the “2006 Development Plan”).  On 
October 30, 2006, the Authority Board voted 6-0 to adopt Resolution No. 06-59-10/30 endorsing 
the 2006 Development Plan.  On December 12, 2006, the Board of Supervisors voted 10-1 to 
adopt Resolution No. 699-06 endorsing the 2006 Development Plan, subject to the terms and 
conditions of Resolution No. 699-06. 

L. The 2006 Development Plan was updated pursuant to the Update to 
Development Plan and Term Sheet (the “Development Plan Update) that (i) the TICAB voted 
15 to 1, with one abstention, to endorse on April 6, 2010, (ii) the Authority Board voted 7 to 0 to 
endorse on April 7, 2010, and (iii) the Board of Supervisors voted 11 to 0 to endorse on May 18, 
2010.  The 2006 Development Plan and the Development Plan Update are collectively referred 
to in this Agreement as the “Development Plan.” 

M. On October 13, 2007, the Governor approved SB 815 (Migden) and on 
October 11, 2009, the Governor approved SB 833 (Leno).  SB 815 and SB 833 both amended the 
Treasure Island Public Trust Exchange Act (as amended, the “Exchange Act”), which is the 
State legislation authorizing an exchange of Public Trust lands between Treasure Island and 
Yerba Buena Island, to be consistent with the proposed reuse and development program for the 
Project Site. 

N. On September 26, 2008, the Governor approved AB 981 (Leno), which 
authorized (i) the creation of the Treasure Island Transportation Management Agency 
(“TITMA”), (ii) implementation of a congestion management pricing program as part of the 
redevelopment of NSTI, and (iii) collection and distribution of parking, transit pass and 
congestion management pricing revenues as part of an overall transit demand management 
program for the proposed redevelopment of NSTI. 

O. The United States of America, acting by and through the Department of 
the Navy (“Navy”), and the Authority have negotiated an Economic Conveyance Memorandum 
of Agreement (as amended and supplemented from time to time, the “Conveyance Agreement”) 
that governs the terms and conditions for the transfer of NSTI from the Navy to the Authority.  
Under the Conveyance Agreement, the Navy will convey NSTI to the Authority in phases after 
the Navy has completed environmental remediation and issued a Finding of Suitability to 
Transfer (“FOST”) for specified parcels of NSTI or portions thereof. 
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P. The Development Plan contemplated that a Redevelopment Plan would be 
adopted under CCRL for NSTI, and the Project Site would be included in a Redevelopment 
Project Area.  The Development Plan also contemplated that tax increment financing as provided 
in CCRL would be available to finance certain costs related to the Project Site.  As a result of 
potential changes to CCRL, the Parties have determined to proceed with development of the 
Project Site using the Infrastructure Financing District ("IFD") mechanism provided under the 
Infrastructure Financing District Act (California Government Code Section 53395 et seq.) ("IFD 
Act"), as amended from time to time. 

Q. The purpose of this Agreement is to provide for the disposition and 
development of the Project Site after the Navy’s transfer of NSTI to the Authority in accordance 
with the Conveyance Agreement.  This Agreement provides for a mixed-use development that is 
in furtherance of the Reuse Plan, the Development Plan and the TIHDI Agreement, and is 
consistent with the City’s General Plan and the Eight Priority Planning Policies. 

R. The Project, which is more particularly described in Section 1 has been 
presented and reviewed by the Treasure Island community and other stakeholders at numerous 
public meetings, including those held before the Authority Board, the TICAB, the Board of 
Supervisors, the Planning Commission and in other local forums. 

S. This Agreement describes those elements of the Project that Developer is 
permitted, and in some cases obligated, to construct.  As described in Section 1.4 below, this 
Agreement contemplates that certain proposed improvements will be developed by parties other 
than Developer. 

T. The Project Site has a unique and special importance to the Authority and 
to the City because of its location, the nature of the improvements and the uses contemplated for 
the Project Site.  The Authority desires to advance the socioeconomic interests of the City and its 
residents by promoting the productive use of underdeveloped, former military base property and 
encouraging quality development and economic growth, thereby enhancing housing and 
employment opportunities for residents and expanding the City’s property tax base.  The 
Authority also desires to obtain the community benefits of the Project, which are in addition to 
those dedications, conditions and exactions required by laws or regulations, and which advance 
the reuse and development objectives of the Authority and provide benefits to the City and its 
residents. 

U. The Authority has determined that by entering into this Agreement:  (i) the 
Authority will ensure the productive use of underdeveloped, former military base property and 
foster orderly growth and quality development of the Project Site; (ii) development will proceed 
in accordance with the goals and policies set forth in the Reuse Plan, the Development Plan, the 
General Plan and the City’s Eight Priority Planning Principles; (iii) over time, the City will 
receive substantially increased tax revenues; (iv) the City will benefit from increased economic 
development and employment opportunities that the Project will create for City residents; and (v) 
the City will receive the community benefits that the Project will provide for City residents.  The 
Project proposed under this Agreement and the fulfillment generally of this Agreement (A) are in 
the best interests of the Authority, the City, and the health, safety, morals and welfare of its 
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residents; and (B) are in accordance with the public purposes and provisions of applicable 
federal, state and local laws and requirements. 

V. The residential component of the Project will consist of a maximum of 
8,000 Residential Units including a minimum of 2,000 below market rate units. The below 
market rate units, constituting a minimum of 25% of the total number of Residential Units, are an 
integral part of the development meeting the varied housing needs of the community. 
Development of both the market rate and the below market rate units is essential to the feasibility 
and completion of the reuse and development of NSTI.  

W. The City and the Authority have analyzed potential environmental impacts 
of the Project and identified mitigation measures in the Environmental Impact Report for 
Treasure Island and Yerba Buena Island (the “Project EIR”) and a Mitigation Monitoring and 
Reporting Program attached hereto as Exhibit C (the “Project MMRP”), in accordance with the 
requirements of CEQA.  On April 21, 2011, the Planning Commission and the Authority Board 
certified the Project EIR. 

X. The Parties wish to enter into this DDA to set forth the terms and 
conditions under which the Project will be developed. 

AGREEMENT 

ACCORDINGLY, for good and valuable consideration, the receipt and sufficiency of 
which are acknowledged, Developer and the Authority agree as follows: 

1. The Project. 

1.1 Overview.  This DDA contemplates a project (the “Project”) under which 
the Authority acquires the Project Site from the Navy and conveys portions of the Project Site to 
Developer for the purposes of (i) alleviating blight in the Project Site through development of 
Improvements consistent with the Development Requirements, (ii) geotechnically stabilizing the 
Project Site, (iii) constructing Infrastructure and Stormwater Management Controls to support 
the Project and other proposed uses on NSTI, such as roads and utilities, and including 
Infrastructure and Stormwater Management Controls to support the construction of Affordable 
Housing Units, (iv) constructing and improving certain public parks and open spaces, (v) 
remediating certain existing Hazardous Substances, and (vi) selling and ground leasing Lots to 
Vertical Developers who will construct Units and commercial and public facilities thereon, all as 
more particularly described in this DDA. 

1.2 Vertical Disposition and Development Agreements and Lease Disposition 
and Development Agreements.  This Agreement grants to Developer (i) the right to acquire 
portions of the Project Site and (ii) the right, and upon the satisfaction of certain conditions, the 
obligation, to develop the Infrastructure and Stormwater Management Controls and the Required 
Improvements.  While this Agreement applies primarily to Infrastructure and Stormwater 
Management Controls, it also includes certain terms and conditions that will apply to Vertical 
Improvements.  In connection with the sale of Lots to Vertical Developers in accordance with 
Article 17, Developer, the Authority and each Vertical Developer will enter into a Vertical 
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Disposition and Development Agreement (“Vertical DDA”) for Lots that are not subject to the 
Public Trust. Because Public Trust property may not be sold in fee, development of certain of the 
Public Trust Parcels will be subject to a Lease Disposition and Development Agreement 
(“Vertical LDDA”) that sets forth the terms under which the applicable Public Trust Parcels will 
be developed for commercial purposes in accordance with Article 17 below.  For clarity, the 
Vertical DDA and the Vertical LDDA, as applicable, will include all of the terms and conditions 
that will apply to Vertical Improvements, and they will incorporate by reference certain 
Attachments and Exhibits to this Agreement that will apply to both Infrastructure and 
Stormwater Management Controls and Vertical Improvements.   

1.3 Improvements.  The primary Improvements constituting the Project are 
listed below and are more particularly described in the Land Use Plan, the Infrastructure Plan, 
the Parks and Open Space Plan, the Transportation Plan, the Community Facilities Plan, the 
Housing Plan, the Schedule of Performance, the Phasing Plan, the SUD and the Design for 
Development.  Developer and Vertical Developers shall design, construct and complete the 
Infrastructure and Stormwater Management Controls and the Vertical Improvements, and 
Qualified Housing Developers shall design, construct and complete the Authority Housing Units, 
all at the times and subject to the conditions set forth in this DDA and the Vertical DDA/LDDAs, 
as applicable.  In accordance with the terms of this DDA and the Vertical DDA/LDDAs, 
Developer and Vertical Developers shall have the right and, with regard to certain Improvements 
identified in this DDA and upon the satisfaction of certain conditions set forth in this DDA, the 
obligation, to develop the Project shown on the Land Use Plan attached hereto as Exhibit D, in 
accordance with the Development Requirements, including, without limitation, the Project 
components listed below, excepting certain improvements to be constructed on NSTI, including 
the Project Site, for which Developer is not responsible as described in Section 1.4 hereof. 

(a) Geotechnical stabilization of certain portions of Treasure Island 
and the causeway connecting it to Yerba Buena Island, and addition of fill to raise the surface 
elevation on those portions of Treasure Island that are to be developed to address flood 
protection and potential future sea level rise as more particularly described in the Infrastructure 
Plan; 

(b) Up to 6,316 Developer Residential Units, of which approximately 
5% percent will be Inclusionary Units constructed in accordance with the Housing Plan attached 
hereto as Exhibit E and more specifically defined in Exhibit A (the “Housing Plan”) (with up to 
an additional 1,684  below market rate Residential Units to be designed, constructed and 
completed by Qualified Housing Developers on behalf of the Authority and TIHDI in 
accordance with the Housing Plan), provided however, that the total percentage of below-market 
rate Residential Units, including Inclusionary Units, may be adjusted upwards from 25% to 30% 
in accordance with Article 9 of the Housing Plan;  

(c) Up to approximately 140,000 square feet of new commercial and 
retail space with accessory parking; 

(d) Up to approximately 100,000 square feet of new office space with 
accessory parking; 
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(e) Adaptive reuse of Buildings 1, 2, and 3 on Treasure Island with up 
to 311,000 square feet of commercial/flex space (the adaptive reuse would include 
approximately 67,000 square feet of additional retail, which, when combined with the 140,000 
square feet of new retail, yields a total of 207,000 square feet of retail space proposed on the 
Islands) with accessory parking; 

(f) Adaptive reuse of certain of the historic buildings on Yerba Buena 
Island; 

(g) Up to approximately 500 hotel rooms or Fractional Interest Units;  

(h) New and/or upgraded public and community facilities, including a 
new joint police/fire station and funding for upgraded school facilities on Treasure Island, and 
Developable Lots for the development by Authority or third parties of the Treasure Island Sailing 
Center, an Environmental Education Center and other community facilities, as more particularly 
described in the Community Facilities Obligations attached hereto as Exhibit F; 

(i) New and/or upgraded public utilities, including the water 
distribution system, wastewater collection system, recycled water storage and distribution 
system, storm water collection and Stormwater Management Controls, Developable Lots to 
accommodate the Wastewater Treatment Facility and other SFPUC improvements, as more 
particularly described in the Infrastructure Plan; 

(j) Up to approximately 300 acres of parks and public open space, as 
more particularly described in the Parks and Open Space Plan; 

(k) New and/or upgraded streets and public ways as more particularly 
described in the Infrastructure Plan; 

(l) Bicycle, transit, and pedestrian facilities as more particularly 
described in the Infrastructure Plan;  

(m) Landside services for the Marina as more particularly described in 
the Infrastructure Plan and Section 8.3 hereof, and 

(n) A ferry quay/bus intermodal transit center (“Transit Hub”) as 
more particularly described in the Infrastructure Plan; and 

(o) Such additional environmental remediation work more particularly 
described in the Infrastructure Plan  after issuance of one or more FOST(s) for the Project Site. 

The Parties acknowledge and agree that the density and intensity of development as set 
forth in this Section 1.3 form the basis of Developer’s financial expectations for the Project and 
the Proforma.  The particular land uses and locations are shown in the Land Use Plan and 
defined more particularly in the SUD, the Area Plan and the Design for Development.  Design 
controls governing the Project are set forth in the SUD and Design for Development.  The Land 
Use Plan is provided for the purposes of indicating the general type, pattern and location of 
development as shown, but shall not be construed as a regulating document with regard to land 
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uses or development standards, both of which are regulated and controlled by the Area Plan, 
SUD and the Design for Development. 

1.4 Project Development.  The Project contemplates the development of 
improvements within NSTI, including the Project Site, by parties other than Developer and 
Vertical Developers entering into Vertical DDA/LDDAs with Developer and the Authority.  
Such other improvements include (i) the Authority Housing Units to be developed by Qualified 
Housing Developers, as more particularly described in the Housing Plan, (ii) the Marina to be 
developed by the Marina Developer as a separate project in accordance with a separate 
Disposition and Development Agreement between the Authority and the Marina Developer, (iii) 
elements of the parks and open space system as described in the Parks and Open Space Plan 
(including without limitation, the regional sports facilities), (iv) the Wastewater Treatment 
Facility to be developed by the San Francisco Public Utilities Commission (“SFPUC”), as 
described in the Infrastructure Plan, and (vi) those projects as more particularly described in the 
Community Facilities Obligations for which Developer is obligated to provide a Developable Lot 
but which are to be transferred by the Authority to other Vertical Developers.       

1.5 Developer’s Role Generally.  Except as otherwise described in Section 
1.4, Developer shall be the master developer for the Project, orchestrating development of the 
Project Site in cooperation with the Authority, the City, Vertical Developers, TIHDI, Qualified 
Housing Developers, the Marina Developer and others.  Developer has the right and obligation to 
develop Major Phase 1 (the "Initial Major Phase"), and to develop the remaining Major Phases 
itself or to assign the development rights to third parties subject to the further terms and 
conditions of this Agreement.  However, in addition to the Developer’s rights and obligations 
under this DDA attendant to each Major Phase and its related Sub-Phases, Developer, as the 
“Master Developer”, remains obligated to Authority throughout all Major Phases for  payment 
of Authority Costs, City Costs, Subsidies and the Navy Payment (collectively, the “Financial 
Obligations”), and (ii) development of each of those items identified on the Schedule of 
Performance attached hereto under the heading of “Community Facility.” 

1.6 Development Process Generally.  As more particularly described in 
Article 3, the Project will be developed in a series of Major Phases, and within each Major Phase 
in a series of Sub-Phases, under the following process, as and to the extent required under this 
DDA, the DRDAP and the Vertical DDA/LDDAs. 

(a) a Substantially Complete Major Phase Application must be 
submitted to the Authority for each Major Phase before the applicable Outside Date; 

(b) Each Major Phase Application shall include a Site Plan showing 
proposed Sub-Phases within the applicable Major Phase; 

(c) following (or simultaneously with) a Major Phase Approval, 
Developer shall submit a Sub-Phase Application to the Authority for each Sub-Phase within that 
Major Phase before the applicable Outside Date, which Sub-Phase Application shall be a 
Complete or Substantially Complete Sub-Phase Application; 
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(d) following (or simultaneously with) submittal of each Sub-Phase 
Application, Developer shall seek approvals of Tentative Subdivision Maps for the development 
of that Sub-Phase in accordance with the Treasure Island/Yerba Buena Island Subdivision Code 
(each a “Tentative Subdivision Map”); 

(e) following each Sub-Phase Approval, approval of the applicable 
Tentative Subdivision Map and satisfaction (or waiver) of the conditions for conveyance as more 
particularly set forth in Article 10 hereof, the Authority shall convey certain real property it owns 
or acquires within the Sub-Phase to Developer and Developer shall Commence and Complete the 
Infrastructure and Stormwater Management Controls and Required Improvements for that Sub-
Phase before the applicable Outside Dates; 

(f) following recordation of a Final Subdivision Map obtained in 
accordance with the Treasure Island/Yerba Buena Island Subdivision Code, Developer shall seek 
to Transfer each Lot to a Vertical Developer, which may include Developer and its Affiliates to 
the extent permitted under Article 17 and Section 21.3 below, for the construction of Vertical 
Improvements, and in connection with such Transfer enter into a Vertical DDA and/or Vertical 
LDDA with such Vertical Developer;  

(g) if not previously obtained, each Vertical Developer shall obtain a 
Vertical Approval for the proposed Vertical Improvements on the Lot it acquires; and 

(h) each Vertical Developer shall have the right to proceed with the 
construction of Vertical Improvements consistent with its Vertical Approval, its Vertical DDA 
and/or Vertical LDDA and the Development Requirements. 

1.7 Proportionality.  Because the Project will be built over a long time period, 
the Parties have carefully structured the amount and timing of public and community benefits to 
coincide with the amount and timing of the development of Market Rate Units and other 
commercial opportunities.  The public and community benefits have been described and 
apportioned as set forth in (i) the Phasing Plan and the Schedule of Performance, with respect to 
the Associated Public Benefits for each Major Phase and Sub-Phase, (ii) the Housing Plan, with 
respect to the delivery of the Authority Housing Lots, the production of Inclusionary Units and 
the delivery of the Developer Housing Subsidy described therein and in Section 13.3.4 hereof, 
(iii) the Infrastructure Plan with respect to the Completion of Infrastructure and Stormwater 
Management Controls; (iv) the Parks and Open Space Plan, with respect to the Completion of 
parks and open space and subsidy payments described in Section 13.3.1 hereof; (v) the 
Transportation Plan Obligations, with respect to certain transportation improvements, benefits 
and subsidy payments described in Section 13.3.2 hereof; (vi) the Community Facilities 
Obligations, with respect to certain community facilities and subsidy payments described in 
Section 13.3.3 hereof; and (vii) the Transition Housing Rules and Regulations, with respect to 
the provision of certain transition housing benefits described therein.  If Developer or a Vertical 
Developer requests changes to the amount or timing of public and community benefits as set 
forth above in any Application, then such changes shall be subject to the Approval of the 
Authority Director or Authority Board in accordance with the DRDAP and Section 3.6 below. 
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1.8 Phase Boundaries; Associated Public Benefits; Order of Development. 

(a) The preliminary boundaries of Major Phases and Sub-Phases are 
set forth in the Phasing Plan.  Developer may request changes to the boundaries of any Major 
Phase or Sub-Phase, which changes will be subject to the Approval of the Authority as set forth 
in the DRDAP and Section 3.6 below. 

(b) “Associated Public Benefits” are public parks, open space, 
Required Improvements, affordable housing obligations and other public and community 
benefits as described in the Phasing Plan, Housing Plan and the Schedule of Performance that 
Developer must Complete on or before the applicable Outside Date.  Developer may request 
changes to the Associated Public Benefits for any Major Phase or Sub-Phase consistent with the 
principle of proportionality set forth in Section 1.7, which changes will be subject to the 
Approval of the Authority as set forth in the DRDAP. 

(c) Major Phase Applications and Sub-Phase Applications must be 
submitted in the order described in Section 3.5.  Developer may request changes to such order, 
which changes will be subject to the Approval of the Authority as set forth in Section 3.6 and the 
DRDAP. 

1.9 Schedule of Performance/Expiration of Schedule of Performance.  This 
DDA contemplates that the submission of Substantially Complete Major Phase Applications and 
Sub-Phase Applications, the Commencement and Completion of Infrastructure and Stormwater 
Management Controls within Sub-Phases, the Commencement and Completion of the Required 
Improvements and certain other identified obligations will be Commenced or Completed by the 
applicable Outside Dates.  Developer may request changes or additions to the Schedule of 
Performance, which changes will be subject to the Approval of the Authority as set forth in the 
DRDAP.  For the convenience of the Parties, following a Transfer under this DDA, the 
Authority, Developer and the Transferee may agree to maintain a separate Schedule of 
Performance related to the obligations of such Transferee under this DDA.  Any such separate 
Schedule of Performance will be maintained by the Authority in accordance with Section 28.35.  
Notwithstanding anything in this Section 1.9 or elsewhere in this Agreement, none of the Outside 
Dates in the Schedule of Performance shall apply to Developer’s obligations under this 
Agreement from and after Completion by Developer of all items identified in the Schedule of 
Performance as “Community Facilities” and payment in full of the Subsidies and the Navy 
Payment.  

2. Term of this DDA.  The term of this DDA (the “Term”) shall commence upon 
the Effective Date and shall terminate, unless earlier terminated as provided below, on the date 
that is the earlier of: (i) the thirtieth (30th) anniversary of the Effective Date; and (ii) the last 
Certificate of Completion for the Project (including all Improvements contemplated under this 
DDA as of the Reference Date or Approved by the Authority at any time thereafter).  This DDA 
shall also terminate, in whole or in part, to the extent provided under Section 3.8, Article 10, 
Section 11.4, and Article 16.  Upon Developer’s request, the Authority shall cause the lien of this 
Agreement to be released as to a particular Lot concurrently with the first sale of that Lot to a 
Vertical Developer, to be replaced by Vertical DDA/LDDA(s) in accordance with Section 4; 
provided, that (i) such Vertical DDA/LDDA may include the obligation to complete Transferable 
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Infrastructure (or, with Authority approval, other Infrastructure and Stormwater Management 
Controls) that has not been completed as of the first sale of the Lot, but (ii) Developer shall not 
be released of its obligation under this DDA to complete such Infrastructure and Stormwater 
Management Controls.  Indemnities and other obligations that are intended to survive partial 
release, expiration or termination will survive any partial release, expiration or termination. 

3. Project Phasing. 

3.1 Phased Development Generally.  The Project Site has been divided into 
four (4) “Major Phases” and, within each Major Phase, various “Sub-Phases”, each of which is 
conceptually illustrated on the Phasing Plan.  Subject to the terms and conditions in this DDA, 
the Authority shall convey portions of the Project Site owned or acquired by the Authority as 
provided in this DDA to Developer, and such portions shall be developed by Developer in phases 
under this DDA. 

3.2 Phasing Goals.  The phasing goals of the Project are intended to achieve 
an economically feasible project while balancing a number of competing interests, including 
ensuring that (i) the Associated Public Benefits are provided proportionately with the 
development of the Market Rate Units and in accordance with the Development Requirements; 
(ii) public right of ways, Infrastructure and Stormwater Management Controls are developed in 
an orderly manner consistent with the Infrastructure Plan, finished portions of the Project are 
generally contiguous, and isolated pockets of development are not surrounded by construction 
activity; (iii) the amount of Infrastructure and Stormwater Management Controls constructed is 
appropriate for the amount of Vertical Improvements constructed and the need to provide 
continuous reliable service to existing residents and businesses; (iv) unsold inventory of Market 
Rate Lots is minimized; (v) development can respond effectively to the Navy’s schedule for 
environmental remediation or the Navy’s conveyances of real property to the Authority; (vi) the 
returns to the Authority, the Navy and Developer are maximized; (vii) the value of the Project is 
maximized in order to maximize the public and community benefits that the Project can deliver; 
and (viii) the phases can be adjusted to respond to market conditions, cost and availability of 
financing and economic feasibility (collectively, the “Phasing Goals”). 

3.3 Major Phases.  The Parties intend that Major Phases allow for planning of 
large mixed-use areas or neighborhoods within the Project Site.  The Authority’s consideration 
and Approval of each Major Phase Application in the manner set forth in the DRDAP (each, as 
amended from time to time, a “Major Phase Approval”) is required before, or concurrently 
with, the Authority’s consideration of and grant of a Sub-Phase Approval for any Sub-Phase in 
that Major Phase.   

3.4 Sub-Phases.  The Parties intend that Sub-Phases allow for more detailed 
planning of smaller-scale areas within the Major Phase, subject to adjustment in accordance with 
the DRDAP and Section 3.6 below.  Sub-Phase boundaries shall correspond to the boundaries in 
the applicable Tentative Subdivision Map or as otherwise set forth in the Sub-Phase Approval.  
The Authority’s consideration and Approval of each Sub-Phase Application in the manner set 
forth in the DRDAP (each, as amended from time to time, a “Sub-Phase Approval”) is required 
before (i) the Authority’s consideration and grant of Approval of any Vertical DDAs/LDDAs for 
that Sub-Phase and (ii) the submittal of an Application to the Planning Department for a Vertical 
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Approval for any Vertical Improvements for that Sub-Phase in accordance with the Vertical 
DDA/LDDAs.   

3.5 Applications for, Approval of and Sequencing of Major Phases and Sub-
Phases.  During the Term, Developer shall apply for, and the Authority shall consider and grant 
or deny Approvals of, Major Phases and Sub-Phases in the manner and subject to the terms and 
conditions set forth in this DDA and the DRDAP.  Applications for Major Phase Approvals 
(each, a “Major Phase Application”) and for Sub-Phase Approvals (each, a “Sub-Phase 
Application”) shall be submitted on or before the Outside Dates in the order set forth in the 
Phasing Plan (as the same may be updated from time to time as provided in Section 3.6 below).  
The “Initial Sub-Phases” collectively refer to the first two Sub-Phases on Treasure Island (Sub-
Phase 1A and Sub-Phase 1B) and the first Sub-Phase on Yerba Buena Island (Sub-Phase YA), as 
described in the first Sub-Phase Application.  The Initial Sub-Phases must include the 
Developable Lots on which the Replacement Housing Units triggered by the demolition of any 
existing housing units in the Initial Major Phase will be constructed as described in the Housing 
Plan.  Developer shall submit Sub-Phase Applications for the Initial Sub-Phases on or before the 
applicable Outside Date set forth in the Schedule of Performance. 

3.6 Changes to Phasing Plan.  The Phasing Plan illustrates the size, order and 
duration of the Project’s Major Phases and Sub-Phases given the Phasing Goals described above, 
and the parties’ best estimates of the conditions forecast for the expected development period.  
The parties acknowledge and agree that many factors, including, but not limited to, general 
economic conditions, the local housing market, capital markets, general market acceptability, the 
adequacy of on-island services, and local tax burdens will determine the rate at which various 
Product Types within the Project can be developed and absorbed.  Developer may request 
changes to the Phasing Plan (including changes to the Schedule of Performance that are 
necessary to reflect the revised phasing) consistent with the Phasing Goals as part of each Major 
Phase Application and/or Sub-Phase Application, and any such requested changes will be subject 
to the Approval of the Authority in accordance with the DRDAP.  In determining whether to 
grant its Approval of the updated Phasing Plan (including changes to the Schedule of 
Performance that are necessary to reflect the revised phasing), the Authority may consider 
whether the updated Phasing Plan is consistent with the Phasing Goals; provided, however, with 
respect to a requested change in the order of Sub-Phases within a Major Phase, the Authority 
shall Approve such change if it reasonably determines that (i) the Associated Public Benefits will 
be developed proportionately with the development of the Market Rate Units and in accordance 
with the Development Requirements; (ii) the change in order will not impair the ability to 
comply with the Replacement Housing Obligation or any of the Authority’s obligations under 
the TIHDI Agreement, the Transition Housing Rules and Regulations or the Public Trust 
Exchange Agreement; (iii) the development of the public right of ways, Infrastructure and 
Stormwater Management Controls will be orderly, finished portions of the Project will be 
generally contiguous, and isolated pockets of development will not be surrounded by 
construction activity; and (iv) the amount of Infrastructure and Stormwater Management 
Controls constructed is appropriate for the amount of Vertical Improvements constructed and the 
need to provide continuous reliable service to existing residents and businesses.  The Authority 
also may request changes to the order of Major Phase Applications and Sub-Phase Applications, 
and any such requested changes will be subject to the Approval of Developer in its sole and 
absolute discretion.  In determining whether to grant its Approval of such requested changes, 
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Developer may consider, among other matters, how such changes would affect Project Costs and 
ability to achieve the Developer Return. 

3.7 Phasing of Conveyances to Developer.  Following the Approval of a Sub-
Phase Application and the applicable Tentative Subdivision Map and the satisfaction (or waiver 
by the Authority) of all conditions to the Authority’s obligation to convey real property to 
Developer as set forth in Article 10, the Authority shall either (i) convey to Developer all or a 
portion of the property the Authority owns (or acquires as contemplated herein) that is part of 
that Sub-Phase, other than the “Public Property,” which includes, without limitation, the 
Authority Housing Lots, the Community Facilities Lots, the Open Space Lots, the Police and 
Fire Station Lot, the Wastewater Treatment Facility Lot, the PUC Lot, the School Lot, the 
Sailing Center Lot, the Delancey Street Life Learning Center Lot (as all of the foregoing Lots are 
generally shown on Exhibit G attached hereto), the Submerged Lands and the public right of 
ways and other real property intended to be owned permanently by Governmental Entities, or (ii) 
upon the mutual agreement of Developer and the Authority, convey to Developer all or a portion 
of the property the Authority owns (or acquires as contemplated herein) that is part of that Sub-
Phase (other than the Public Trust Parcels), subject to Developer’s obligation to convey the 
Public Property back to the Authority as it directs.  If Authority conveys any of the Public 
Property to Developer, then any conveyance of such Public Property from Developer back to the 
Authority shall be free and clear of any title exceptions or encumbrances other than those (1) that 
existed at the time of the conveyance from the Authority to Developer, (2) permanent recorded 
restrictions or covenants that are required as a part of Developer’s obligations hereunder (and not 
including any mechanics or other liens or security instruments) or under the Development 
Requirements, (3) for ad valorem property taxes or assessments related to the period after 
Developer’s ownership, or (4) requested by the Authority.  All mapping and legal descriptions 
required for conveyances from the Authority to Developer under this DDA shall be prepared by 
Developer and Approved by the Authority Director and the Director of the Department of Public 
Works consistent with the Treasure Island/Yerba Buena Island Subdivision Code.  Developer 
shall be responsible for all closing costs described in Section 10.4.3, including any title insurance 
premiums for a title insurance policy obtained by the Authority, with respect to such Public 
Property conveyances. 

3.8 Effect of Failure to File Major Phase or Sub-Phase Applications in a 
Timely Manner; Right of the Authority to Offer Development Opportunity to Others. 

3.8.1 If Developer fails to submit a Substantially Complete Major Phase 
or Sub-Phase Application to the Authority by the applicable Outside Date, then the Authority 
may notify Developer that the Authority intends to terminate Developer’s right to obtain 
Approval of such Substantially Complete Major Phase or Sub-Phase Application and some or all 
future Major Phase Applications and Sub-Phase Applications.  If Developer does not respond to 
such notice by filing the overdue Substantially Complete Major Phase Application or Sub-Phase 
Application within ninety (90) days after receipt of such notice, the Authority may set a date for 
a public meeting on such termination and notify Developer of the meeting date, after which the 
Authority may, with the Approval of the Authority Board following the public meeting (and 
subject to Section 3.8.2), (i) terminate Developer’s rights to obtain Approval of such Major 
Phase Application or Sub-Phase Application, and (ii) terminate Developer’s right to submit all 
future Major Phase Applications and Sub-Phase Applications, in each case by notifying 
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Developer before the date that Developer submits such overdue Major Phase Application or Sub-
Phase Application.  Upon any such termination, Developer’s rights and obligations under this 
DDA for the affected real property shall, subject to Section 3.8.2, terminate and the Authority 
shall have the right to record a Notice of Termination as set forth in Section 28.36.   

3.8.2 The Parties acknowledge that Project Site development will take 
place over many years and that the circumstances affecting such development may change 
during that period.  Excluding the Initial Major Phase, if Developer reasonably determines that 
the development of any Major Phase or Sub-Phase in accordance with this DDA has become 
commercially infeasible for reasons other than the financial condition of Developer, then before 
the applicable Outside Date for Developer’s submission of a Substantially Complete Major 
Phase or Sub-Phase Application, Developer may notify the Authority that Developer is willing to 
proceed with the applicable Major Phase Application or Sub-Phase Application only if the 
Authority agrees to specified changes to the requirements of this DDA to make the proposed 
development commercially feasible (the “Requested Change Notice”).  The Requested Change 
Notice shall include a detailed description of all the terms and conditions of this DDA that 
Developer proposes to change and the reasons why Developer believes that development is 
infeasible without the proposed changes.  If Developer submits a Requested Change Notice and 
there is no uncured Material Breach by Developer (other than the failure to submit a 
Substantially Complete Major Phase or Sub-Phase Application with reference to the Major Phase 
or Sub-Phase as to which a Requested Change Notice is timely given), then the Authority shall 
not terminate all or any part of this DDA under Section 3.8.1 until the Parties have negotiated 
proposed changes to this DDA for a period of not less than nine (9) months, subject to any 
extensions agreed to by Developer and the Authority (each in its sole discretion) and subject to 
Developer’s cure of any then-existing Events of Default within the required cure period (other 
than the failure to submit a Substantially Complete Major Phase or Sub-Phase Application with 
respect to the Major Phase or Sub-Phase as to which a Requested Change Notice is given).  If the 
Authority staff and Developer are able to agree to changes, then they shall promptly prepare a 
proposed amendment to this DDA, including an extension of the Schedule of Performance 
permitting Developer a reasonable time to submit Applications or amend existing Applications, 
for review and consideration by the Authority Board.  Any such changes shall be subject to the 
Approval of the Authority in its sole and absolute discretion, following, if required, additional 
environmental analysis and review.  The City, through its Board of Supervisors, in approving 
this DDA, has delegated to the Authority the power to make such modifications as are necessary 
and desirable to amend this DDA in accordance with this Section 3.8.2; provided, however, 
Material Modifications to this DDA shall require the approval of the Board of Supervisors, 
which the Board of Supervisors may give or withhold in its sole and absolute discretion.  If the 
Authority staff and Developer are unable to agree on the changes to this DDA within the time 
period set forth above, or if either the Authority Board or the Board of Supervisors to the extent 
required does not Approve the proposed changes to this DDA, then the Authority may exercise 
its termination rights as set forth in Section 3.8.1. 

3.8.2.1 Notwithstanding Section 3.8.2, Developer has reasonably 
determined in accordance with Section 3.8.2 that development of the Project in accordance with 
this Agreement with the level of Infrastructure and Associated Public Benefits required 
hereunder requires a change to the IFD Act that would increase the availability of tax increment 
for Project Infrastructure and Associated Public Benefits, including affordable housing.  In 
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recognition thereof, commencing on the Reference Date, the Authority and Developer shall use 
diligent and good faith efforts to obtain State legislation to change the existing IFD Act to extend 
the date by which all tax allocation to any IFD formed on the Project Site will end, from 30 years 
from the adoption of the ordinance forming the IFD under the existing IFD Act to 40 years from 
that date under the amended IFD Act (the “IFD Amendment”). 

If the IFD Amendment has not occurred by the later of (i) five (5) years from the 
Effective Date or (ii) the Initial Closing under the Conveyance Agreement, then the provisions of 
Section 3.8.2 shall apply; provided, however, that any changes agreed upon by Developer and 
Authority staff in response to a renegotiation under this Section 3.8.2.1 shall be subject to the 
Approval of the Authority, not to be unreasonably withheld, and the Board of Supervisors in its 
sole and absolute discretion. 

3.8.3 If Developer’s right to submit Major Phase Applications or Sub-
Phase Applications is terminated under Section 3.8.1 (following compliance with Section 3.8.2, 
if applicable), the Authority may in its sole discretion offer the development opportunity that was 
terminated (the “Development Opportunity”) to other qualified developers under a request for 
proposals or other process determined by the Authority in its sole discretion.  The Authority may 
require that the Development Opportunity conform to the material requirements of this DDA 
with respect to the applicable real property or may make such changes to the Development 
Opportunity as the Authority determines are appropriate under the circumstances; provided, that 
(i) if the Authority offers the Development Opportunity to others following termination under 
Section 3.8.1, the Authority must do so as part of an open and competitive process and, so long 
as Developer is not in Material Breach, Developer shall have the right to participate in the 
competitive process, and (ii) in formulating the Development Opportunity, the Authority will not 
permit uses that are incompatible with Developer’s development rights under any portion of this 
DDA that has not been terminated.  So long as the Authority offers the Development 
Opportunity under an open and competitive process that is consistent with the foregoing sentence 
and does not exclude Developer’s participation as set forth above, Developer shall have no right 
to challenge, limit or contest the Authority’s process or the offering of the Development 
Opportunity to others as set forth in this Section 3.8.3.   

3.8.4 Upon any termination under Section 3.8.1, (i) the termination shall 
be without any cost reimbursement or other obligation to Developer except as provided in 
Sections 3.8 and 6.3 of the Financing Plan, and (ii) the Authority shall release Developer from all 
obligations that relate to the terminated portions of this DDA, including all Infrastructure and 
Stormwater Management Controls obligations and Associated Public Benefits that relate to the 
Major Phases or Sub-Phases at issue, but excluding any indemnities, Financial Obligations or 
other obligations that survive termination. 

3.8.5 All references to “Developer” in this Section 3.8 shall be deemed 
to include all Affiliates of Developer, if applicable, but shall not include Third Parties. 

3.9 Proforma, Summary Proforma and Proforma Updates.  As of the Effective 
Date, Developer has prepared initial projections of its Project Costs and anticipated sources and 
uses of funds to pay Project Costs (as revised by Developer from time to time, the “Proforma”) 
and Developer has delivered to the Authority a copy of the Proforma.  The Proforma has been 
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placed on file at the Authority.  Attached hereto as Exhibit S is a Summary Proforma that meets 
the requirements of Section 5.9.2 of the Conveyance Agreement.  At the time Developer submits 
each Major Phase Application and Sub-Phase Application to the Authority, Developer shall 
deliver to the Authority for the Authority's Approval, with a copy to the Navy, an updated 
Proforma and updated Summary Proforma, in substantially the same form as the original 
Proforma and the Summary Proforma, respectively.  In reviewing any Proforma, or Summary 
Proforma, the Authority will have the right to request that Developer provide additional 
documents or other information that is reasonably required to support its projections, 
methodology, and underlying assumptions. 

4. Vertical DDA and Vertical LDDAs; Vertical Approvals. 

4.1 Vertical DDAs and Vertical LDDAs.  Following recordation of a Final 
Subdivision Map and Developer has Completed, or provided Adequate Security to the Authority 
for the Completion in accordance with the Schedule of Performance of, the Infrastructure and 
Stormwater Management Controls required by the Infrastructure Plan to service a particular Lot, 
Developer shall seek to Transfer Lots in accordance with Article 17 and enter into a Vertical 
DDA and/or Vertical LDDA with each Vertical Developer (including Developer and Affiliates 
of Developer) and the Authority that must be in substantially the form of the Vertical DDA or 
the Vertical LDDA to be Approved by Developer and the Authority prior to Developer’s 
submittal of the first Major Phase Application.  As a condition of Approval for the Initial Major 
Phase Application, the Parties shall have agreed upon the form of the Vertical DDA to be 
appended hereto as Exhibit H, and the form of Vertical LDDA to be appended hereto as Exhibit I 
(the “Approved Vertical DDA Form” and the “Approved Vertical LDDA Form”, or 
collectively, the “Approved DDA/LDDA Form”), and the form of Ground Lease, as referenced 
in Section 10.1.2 hereof, to be appended hereto as Exhibit M (“Ground Lease”).  Each Vertical 
DDA/LDDA must include (a) a legal description of the Lots subject to the Vertical DDA/LDDA; 
(b) a detailed description of the Vertical Developer’s rights and obligations, including but not 
limited to the assumption by Vertical Developer of applicable obligations under the Community 
Facilities Obligations; (c) any obligations under this DDA that are assumed by Vertical 
Developer and, if applicable, from which Developer will be released; (d) the Indemnification 
obligations and releases of Vertical Developer as set forth in Article 11 and in the Developer 
Consent attached to the Interagency Cooperation Agreement; (e) if such Lots will contain 
Community Facilities Space, an undertaking by Vertical Developer to construct the applicable 
Community Facilities Space in accordance with the Community Facilities Obligations; (f) if such 
Lots will contain a Residential Project, an obligation by Vertical Developer to construct the 
number of Inclusionary Units allocated to the Lot or Lots in the Vertical DDA pursuant to the 
Housing Plan, if and when the Vertical Improvements are constructed and comply with other 
applicable requirements of the Housing Plan; (g) an agreement and covenant by Vertical 
Developer not to challenge the enforceability of any of the provisions or requirements of this 
DDA or the Vertical DDA/LDDA, including, if such Lots will contain a Residential Project, an 
agreement and covenant by Vertical Developer for the benefit of the Authority and Developer 
regarding the non-applicability of the Costa-Hawkins Act as set forth in Section 10 of the 
Housing Plan; (h) if the Infrastructure and Stormwater Management Controls for the Lots are not 
Completed, either (A) an assumption of the obligation to Complete the Infrastructure and 
Stormwater Management Controls in accordance with the Schedule of Performance, or (B) if 
Developer is retaining the obligation to complete the Infrastructure and Stormwater Management 
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Controls, an assumption of the risk of non-Completion and a waiver and release for the benefit of 
the Authority and the City regarding any failure to Complete the Infrastructure and Stormwater 
Management Controls; (i) if applicable, the obligation to pay Excess Land Appreciation in 
accordance with Section 1.3(k)of the Financing Plan; (j) if the Vertical DDA/LDDA will allow 
the development of Fractional Interest Units, the Vertical DDA/LDDA must include a 
mechanism establishing a Transient Occupancy in-lieu fee running with the land, payable in the 
same manner and subject to the same terms and conditions as the City’s Tax on Transient 
Occupancy of Hotel Rooms (San Francisco Business and Tax Regulations Code, Article 7 (as it 
may be amended from time to time)); (k) a requirement to pay the Art Fee and the Jobs-Housing 
Linkage Fee in accordance with the terms and conditions of the Vertical DDA/LDDA; (l) the 
maximum number of off-street parking spaces that may be permitted on each Lot subject to the 
Vertical DDA/LDDA; (m) a requirement that the Vertical Developer obtain the Authority's 
Approval of any proposed amendments to the Design for Development prior to submitting the 
proposed amendments to the Planning Department; (n) a prohibition on submitting Vertical 
Applications to the Planning Department until the Authority has approved the applicable Sub-
Phase Application; (o) a requirement that the Vertical Developer comply with the applicable 
requirements of the Jobs EOP; (p) the obligation to comply with the applicable Mitigation 
Measures as and when required by the Project MMRP; (q)  an agreement to cooperate in 
effecting any required boundary adjustments as described in Section 10.5 hereof; and (r) such 
other matters as are deemed appropriate by Developer and are Approved by the Authority 
Director. Each such Vertical DDA/LDDA must be in recordable form and shall be Approved by 
the Authority Director provided the Vertical DDA/LDDA is substantially in the form of the 
Approved Vertical DDA Form or the Approved Vertical LDDA Form, as applicable, and is 
consistent with this DDA and the Development Requirements.  Notwithstanding the foregoing, if 
Developer is then in Material Breach of any of its obligations in the applicable Sub-Phase, the 
Authority Director may elect, in his or her sole discretion, not to Approve such Vertical 
DDA/LDDA unless (i) if the Material Breach relates to the payment of any Financial 
Obligations, Developer cures the Material Breach, and (ii) for other Material Breaches, the 
Vertical DDA/LDDA includes a condition precedent in Authority’s favor, requiring Developer, 
Vertical Developer and the Authority to have executed escrow instructions for the applicable Lot 
directing the escrow holder to hold the sale or transfer proceeds, less Developer’s reasonable and 
customary closing costs paid through escrow, in a segregated account until (A) the Material 
Breach is cured and the Authority instructs escrow holder to release the funds, or (B) the 
Authority or Developer obtains a final and unappealable judgment in its favor regarding the 
Material Breach and the funds to be released from escrow.  The Vertical DDA/LDDA shall also 
require the escrow instructions to direct the escrow holder to release the withheld funds to the 
applicable party in accordance with any such final non-appealable judgment.  Any Material 
Modifications to the forms of the Vertical DDA or Vertical LDDA must be Approved by the 
Authority Board in its sole and absolute discretion.  If a Vertical DDA/LDDA requires the 
Vertical Developer to Complete specified items of Infrastructure and Stormwater Management 
Controls, the Authority shall reasonably consider (taking into account the ability of Developer to 
provide such access without crossing real property owned by the Authority) any request by the 
applicable Vertical Developer to enter into one (1) or more Permits to Enter with such Vertical 
Developer to provide necessary access to the Lot(s) by crossing real property owned by the 
Authority.  On or prior to the closing of the Transfer of such Lot, Developer shall record the 
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Vertical DDA/LDDA in the Official Records and promptly following the closing shall deliver an 
original copy of the Vertical DDA/LDDA to the Authority.   

4.2 Off-Street Vehicle Parking.  Standards for off-street parking accessory to 
development of Vertical Improvements is governed by Planning Code Section 249.52 (the 
Treasure Island / Yerba Buena Island Special Use District) (the “SUD”) and included in the  
Design for Development.  As shown on Figure 10 of the SUD, the maximum number of off-
street car parking spaces is 1 for each dwelling unit calculated on an aggregate basis for all 
dwelling units constructed within the Project Site, but in no event more than 8,000 residential 
accessory spaces.   The SUD provides for varying ratios of commercial parking that is also 
calculated on an aggregate basis Project-wide, except for off-street parking accessory to the 
Marina, which will be allocated pursuant to a separate Disposition and Development Agreement 
between the Authority and the Marina Developer.   

Although the parking ratio is set on an aggregate basis Islands-wide, Planning Code 
Section 249.52(g)(iv)(D)(iv) disallows any new off-street parking to cumulatively exceed the 
applicable ratios, taking into account both built and entitled but not-yet-built Vertical 
Improvements at the following increments: every 2,000 net new housing units and every 100,000 
gross square feet of non-residential uses in new or rehabilitated buildings (each, a “Development 
Increment”); provided, however, that for the first two Development Increments, a 10% 
exceedance will be allowed.  In order to ensure that no Vertical DDAs/LDDAs are approved that 
would cause these parking ratios to be exceeded, this Section of the DDA provides for a 
mechanism for the Authority to approve, and Developer to allocate, off-street parking for 
Vertical Development.  

4.2.1 Major Phase Applications Parking Data.   

(a) Information to be Provided.  Developer shall submit to the 
Authority with each Major Phase Application, a Parking Data Table consistent with the 
requirements of the DRDAP.  The Parking Data Table will include the following information at a 
minimum:  

(i) the total number of off-street parking spaces to be 
allocated to the Major Phase;  

(ii) for any Major Phase after the Initial Major Phase, 
the total number of off-street parking spaces allocated in previously approved Major Phase 
Applications that have not yet been built or for which a Notice of Special Restrictions or 
equivalent instrument consistent with Section 4.2.3(c) below has not been recorded (subsections 
4.2.1(a)(i) and (ii) collectively, the “Allocated Parking”);  

(iii) for any Major Phase Application after the Initial 
Major Phase, the number of off-street parking spaces that have been built and for which a Notice 
of Special Restrictions or equivalent instrument consistent with Section 4.2.3(c) below has been 
recorded, showing the number of parking spaces actually developed (any such parking, the 
“Developed Parking”);  
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(iv) taking into account previously Allocated Parking, 
Developed Parking and unallocated parking for Authority Housing Lots as agreed by the Parties 
in accordance with Section 7.3 of the Housing Plan, the number of parking spaces for each land 
use that Developer may construct within that Major Phase in order to comply with Section 
249.52(g)(iv)(D)(iv) (the “Development Increment Remainder Parking”).  In evaluating the 
Parking Data Table and authorizing Applications for Vertical Approvals to be submitted to the 
Planning Department, the number of Development Increment Remainder Parking spaces 
available shall not include any unused or unallocated parking associated with Authority Housing 
Lots unless and until Authority has determined that such spaces shall not be constructed or 
reallocated to other Authority Housing Lots and the Parties have reached agreement on their 
reallocation to Developer in accordance with Section 7.3 of the Housing Plan. 

As of the date of the first Major Phase Application, the Development Increment 
Remainder Parking will include the total number of off-street parking spaces for each land use 
that Developer is permitted to construct under the SUD within the Project Site up to the 
applicable Development Increment.  For subsequent Major Phases the Development Increment 
Remainder Parking will be determined by calculating the total number of spaces allowed in that 
Development Increment for each land use that Developer is permitted to construct minus all 
Allocated Parking for each land use.  To the extent that all Lots in any prior Sub-Phase have 
been fully developed with Vertical Improvements, Development Increment Remainder Parking 
shall also include the number by which the Allocated Parking approved in the applicable Sub-
Phase Application exceeds the Developed Parking in that completed Sub-Phase, if any.  
Development Increment Remainder Parking will also include any unallocated parking for 
Authority Housing Lots as agreed by the Parties in accordance with Section 7.3 of the Housing 
Plan. 

(b) Review and Approval.  The Authority shall review the 
information submitted by Developer in the Parking Data Table and shall approve the off-street 
parking proposed by Developer for a Major Phase unless the amount of off-street parking 
proposed for the Major Phase would exceed the balance of the Development Increment 
Remainder Parking by more than 10% for the first two Major Phases, and not exceed the balance 
of the Development Increment Remainder Parking by any amount for subsequent Major Phases.   

4.2.2 Sub-Phase Applications Parking Data.  Developer shall submit as 
part of each Sub-Phase Application an updated Parking Data Table that will indicate how many 
off-street parking spaces are to be allocated to Vertical Developers on each Lot that is part of the 
Sub-Phase, including any off-street parking spaces that will be provided outside of a Lot to be 
located in a centralized parking facility.  For any Lot in the Sub-Phase that is allocated fewer off-
street parking spaces than the maximum number that would be permitted based on the off-street 
parking ratios specified in the SUD for the uses proposed on the Lot, the Developer shall have 
the right to assign those unallocated parking spaces to other Lots in the Sub-Phase or to other 
Sub-Phases of that Major Phase.  In no event shall the number of Developed Parking spaces in a 
Sub-Phase exceed the number of Allocated Parking spaces for the Sub-Phase.  
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4.2.3 Vertical Development. 

(a) Each Vertical DDA/LDDA shall establish the maximum 
number of off-street parking spaces that may be permitted on each Lot subject to the Vertical 
DDA/LDDA.  The maximum number of off-street parking spaces permitted on any single Lot 
shall be the number of Allocated Parking spaces for that Lot approved in the applicable Sub-
Phase Application.  

(b) Vertical Development will be subject to the design review 
and approval process set forth in Planning Code Section 249.52. 

(c) Upon the issuance of a Certificate of Occupancy for each 
Vertical Improvement constructed pursuant to a Vertical DDA/LDDA, the Vertical Developer 
shall record a notice of special restrictions or equivalent instrument against the Lot on which the 
Vertical Improvement is located, permanently restricting the number of off-street parking spaces 
permitted on the Lot, whether self-park, valet, stacked or other space efficient means, to the 
lesser of the Allocated Parking or the Developed Parking on the Lot.  Vertical Developer shall 
record the notice of special restrictions or equivalent instrument within forty-five (45) days 
following issuance of the Certificate of Occupancy for the Vertical Improvement.  The 
obligations of this Section 4.2.3(c) shall also apply to the Authority with respect to Authority 
Housing Units constructed by or caused to be constructed by the Authority, TIHDI, or Qualified 
Housing Developers. 

4.2.4 Authority Housing Units.  Parking for Authority Housing Lots 
shall be allocated in accordance with Section 7.3 of the Housing Plan.  As provided therein, 
within each Major Phase, if and to the extent the Authority or a Qualified Housing Developer 
(including a Qualified Housing Developer selected by TIHDI with Authority Approval) does not 
wish to construct the full allotment of Parking Spaces permitted on an Authority Housing Lot 
and does not wish to use this permitted allotment on another Authority Housing Lot or on other 
Authority property in the Major Phase, then Developer shall have the right to use the unused 
parking allotment for a Market Rate Lot subject to terms and conditions agreed upon by the 
Parties. 

4.3 Vertical Applications and Approvals.  Developer or Vertical Developers 
shall submit Vertical Applications in the manner set forth in the SUD.  Before Commencing a 
Vertical Improvement, Vertical Developers shall have entered into a Vertical DDA/LDDA in 
accordance with Section 4.1 and obtained all required Vertical Approvals necessary to 
commence construction of such Vertical Improvement in accordance with the SUD and, to the 
extent applicable, the DRDAP. 

4.4 Conditions for Vertical Approvals.  The Authority Director shall have no 
obligation to grant a Vertical Approval on Public Trust property, or to authorize submittal of an 
Application for a Vertical Approval on non-Public Trust property to the Planning Department, 
unless and until (i) the Authority has first granted the applicable Sub-Phase Approval, (ii) 
Developer has Completed, or provided Adequate Security to the Authority for the Completion 
of, the Infrastructure and Stormwater Management Controls required by the Infrastructure Plan 
to service the Lot in accordance with the Schedule of Performance, (iii) a Tentative Subdivision 



 

21 

Map that includes the applicable Lot has been approved in accordance with the TI/YBI 
Subdivision Code, and (iv) the applicable Vertical Developer is in compliance with its Vertical 
DDA/LDDA.  The Authority shall enter into Vertical LDDAs with TIHDI and Qualified 
Housing Developers governing the construction of Authority Housing Units on the Authority 
Housing Lots to ensure that development on the Authority Housing Lots is consistent with the 
SUD and the Design for Development.  Notwithstanding anything to the contrary above, there 
shall be no Vertical DDA/LDDA or Vertical Approval for the Public Property except that for 
Lots to be transferred to third parties for Vertical Improvements, including without limitation, 
the Sailing Center, the Environmental Education Center, the Wastewater Treatment Facility, the 
Cultural Park and the waterside improvements for the Marina, the Authority shall enter into 
appropriate agreements that will ensure consistency of development on the Public Property with 
the SUD, the Design for Development and this Agreement, as applicable.  As set forth in the 
SUD, Authority must review and approve submittals to the Planning Department of Vertical 
Approval applications for compliance with applicable provisions of the Vertical DDA or in the 
absence of a Vertical DDA, is otherwise in compliance with the DDA and other applicable 
Development Requirements. 

5. Reserved. 

6. Land Acquisition.  Developer will construct those portions of the Project for 
which it is entitled or obligated to construct on the Project Site.  The Parties anticipate that the 
land in the Project Site will be acquired or otherwise made available in the manner described 
below. 

6.1 Trust Exchange. 

6.1.1 To implement the Exchange Act and to effectuate the planned 
reconfiguration of lands within the Project Site that are or may be held subject to (a) the public 
trust for commerce, navigation, and fishery, (b) a statutory trust imposed by the Conversion Act, 
or (c) both the public trust and a statutory trust (collectively, the “Public Trust”), the Authority 
agrees to enter into a separate title settlement, public trust exchange and boundary line agreement 
substantially in the form attached hereto as Attachment  1 (the “Public Trust Exchange 
Agreement”), subject to the approval of the California State Lands Commission (“State 
Lands”), the Authority Board and the City acting by and through the Board of Supervisors.  The 
Public Trust Exchange Agreement provides that the Public Trust exchange as described therein 
(the “Public Trust Exchange”) will occur in a series of phased closings (each, a “Trust 
Exchange Closing Phase”) upon the satisfaction of certain conditions.  The lands to be included 
in the Public Trust Exchange lie within Treasure Island and Yerba Buena Island, as described 
more fully in the Public Trust Exchange Agreement.  A map showing the areas of Treasure 
Island that will be removed from the Public Trust and the areas of Yerba Buena Island that will 
become subject to the Public Trust as part of the Public Trust Exchange is attached to the Public 
Trust Exchange Agreement in Attachment 1.  The Authority and Developer shall each use 
reasonable efforts to satisfy the conditions and diligently and timely complete the Public Trust 
Exchange under the Public Trust Exchange Agreement to achieve a configuration of Public Trust 
and non-Public Trust lands substantially similar to that set forth in the Public Trust Exchange 
Agreement as and when needed to enable Developer to satisfy its obligations under this DDA in 
accordance with the Schedule of Performance, and as otherwise consistent with Sub-Phase 
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Approvals.  Without limiting the foregoing, Developer shall initiate and complete, at no cost to 
the Authority, all mapping and legal descriptions and take such additional actions as may be 
needed to effectuate the necessary Trust Exchange Closing Phase to allow for the timely closing 
of each Trust Exchange Closing Phase.  The Parties acknowledge that, in accordance with the 
Public Trust Exchange Agreement, the governing body of State Lands (the State Lands 
Commission) must approve the Public Trust Exchange Agreement and certain conditions 
required by the Exchange Act must be satisfied prior to each Trust Exchange Closing Phase.  
Neither Developer nor the Authority shall engage in any activities that would be reasonably 
expected to jeopardize the Authority’s ability to satisfy the conditions for the Public Trust 
Exchange or any Trust Exchange Closing Phase as set forth in the Exchange Act or the Public 
Trust Exchange Agreement. 

6.1.2 The Public Trust Exchange Agreement anticipates that the first 
Trust Exchange Closing Phase (the “Initial Closing Phase”) will include, among other things, 
the “Phase 1 Area” described and depicted in the Public Trust Exchange Agreement.  Developer 
and the Authority shall each use reasonable efforts to cause the applicable parties to complete the 
Initial Closing Phase promptly following close of escrow for the first conveyance under the 
Conveyance Agreement.   

6.1.3 After the Initial Closing Phase, and except as may otherwise be 
provided in the Public Trust Exchange Agreement, Authority shall initiate subsequent Trust 
Exchange Closing Phases (each, a “Subsequent Closing Phase”) promptly upon the Authority 
obtaining the requisite land and otherwise being in a position to satisfy all closing conditions 
under the Public Trust Exchange Agreement and in the order and timing needed to correlate to 
Developer’s phased development, as described in the Phasing Plan and any applicable Major 
Phase Approval.  The Authority shall diligently prosecute the Subsequent Closing Phase to close; 
provided, that subject to satisfaction of the forgoing conditions, in no event shall Authority 
initiate a Subsequent Closing Phase later than thirty (30) days after Developer has submitted a 
Major Phase Application for the real property to be received by the Authority as part of that 
Subsequent Closing Phase.  The Authority shall not be required to complete a Subsequent 
Closing Phase before it has acquired all necessary real property to be conveyed by the Authority 
as part of that Subsequent Closing Phase, and Developer has:  (1) completed all mapping, 
surveys and legal descriptions necessary for the Subsequent Closing Phase, (2) paid or 
committed to pay all costs required under the applicable Public Trust Exchange Agreement to 
effectuate that Subsequent Closing Phase, and (3) submitted a Major Phase Application for the 
real property to be received by the Authority as part of that Subsequent Closing Phase.  

6.1.4 The Public Trust Exchange Agreement would require the 
Authority to undertake certain non-native vegetation removal projects on Yerba Buena Island 
(“Required Vegetation Removal”).  Developer shall cooperate with the Authority to ensure the 
timely completion of the Required Vegetation Removal consistent with the Authority’s 
obligations under the Public Trust Exchange Agreement, and the costs of undertaking and 
completing the Required Vegetation Removal shall be a Project Cost. 

6.2 Acquisition from the Navy.  The Authority agrees to enter into the 
Conveyance Agreement with the Navy substantially in the form attached hereto as Attachment 
2, subject to the approval of the Navy, the Authority Board and the City acting by and through 
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the Board of Supervisors.  The Authority shall make commercially reasonable efforts to 
consummate the timely acquisition of the Project Site from the Navy in accordance with the 
Conveyance Agreement.  The Authority and Developer shall use commercially reasonable and 
diligent efforts to complete the conveyances under the Conveyance Agreement. Without limiting 
the generality of any other conditions precedent to the Authority’s obligation to convey real 
property under this DDA, the Parties agree it is a condition precedent to the Authority’s 
obligation to convey any real property at the Project Site to Developer, and for Developer to take 
title to the same, that the applicable conveyance from the Navy under the Conveyance 
Agreement has been completed, and that all applicable Trust Exchange Closing Phases for the 
property have been completed.  The Parties further understand and agree that the Project Site 
may be subject to deed restrictions and other regulatory agency requirements relating to the 
presence of any Hazardous Substances subject to Developer’s rights set forth in Section 6.2.1 
below. 

6.2.1 Developer Rights to Comment on FOSTs.  Section 3.4.1 of the 
Conveyance Agreement affords the Authority certain rights to comment upon any proposed 
FOSTs.  The Parties agree that the Authority shall provide Developer the opportunity to 
comment on the proposed FOSTs and will incorporate Developer’s comments and/or objections 
within the Authority’s comments unless the Authority determines the comments are not 
reasonable. 

6.2.2 Authority’s Compliance with Conveyance Agreement.  Authority 
shall diligently undertake all of its obligations under the Conveyance Agreement in a timely 
manner.  In exercising its rights and carrying out its obligations under the Conveyance 
Agreement, Authority shall consult and coordinate closely with Developer and provide 
Developer with reasonable prior notice of all dispute resolution procedures occurring pursuant to 
Article 27 of the Conveyance Agreement, as well as all material meetings and conversations 
regarding the Conveyance Agreement, including the Major Phase Decisions, and shall allow 
Developer to participate in all such meetings except to the extent prohibited by the Navy.  
Developer shall reasonably cooperate with the Authority in connection with the Authority’s 
enforcement of its rights and undertaking of its obligations under the Conveyance Agreement, 
including, without limitation, responding to Navy objections and participating in any conferences 
between the Authority and the Navy under Article 27 of the Conveyance Agreement. 

6.2.3 Major Phase Decisions.  Prior to or concurrently with each Major 
Phase Application or Sub-Phase Application, as applicable, the decisions described in Sections 
6.2.3(a) through (d) below (collectively, the “Major Phase Decisions”) shall be agreed upon by 
the Authority and the Developer in accordance with Section 5.6 of the Conveyance Agreement 
and Authority shall provide notice thereof to the Navy as more fully described in Section 5.7 of 
the Conveyance Agreement.  The Authority shall also provide the Navy with notice of and the 
opportunity to approve any amendments or modifications to the Major Phase Decisions in 
connection with each Sub-Phase Application and during the course of each Sub-Phase, to the 
extent approved by Authority under the DRDAP.  The Authority’s approval shall be conditioned 
upon receipt of the Navy’s approval of any such amendment or modification in accordance with 
Section 5.6 of the Conveyance Agreement.  Any dispute between Authority and Developer with 
regard to a Major Phase Decision shall be resolved pursuant to the Expedited Arbitration 
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Procedure described in Section 15.1.2 hereof.  The Major Phase Decisions consist of the 
following:  

(a) Prior to Approval of each Major Phase, the proposed 
location of Residential Auction Lots within that Major Phase as shown on a revised land plan for 
that Major Phase showing the distribution of various Product Types. 

(b) Prior to Approval of each Major Phase, the qualifications of 
Residential Auction Lot bidders by Product Type for that Major Phase based on the applicable 
Auction Bidder Selection Guidelines.  

(c) Prior to Approval of each applicable Sub-Phase, minimum 
bid prices for the Residential Auction Lots for the Residential Auction Lots, the Non-Developer 
Critical Commercial Lots and the Non-Critical Commercial Lots located within that Sub-Phase, 
which shall be based on the Proforma, as updated prior to the submittal of each Sub-Phase 
Application, as well as any Re-Setting of the Minimum Bid Price, as described above.  

(d) Prior to the Approval of each Major Phase, the Excess 
Land Appreciation Structure for that Major Phase for each Product Type in such Major Phase, as 
well as any re-evaluation of the Excess Land Appreciation Structure during any Major Phase that 
may occur in connection with the submittal of Sub-Phase Applications or the sale of Lots.  For 
purposes of this Agreement and the Conveyance Agreement, the “Excess Land Appreciation 
Structure” is defined as the structure, procedures and metrics of the then-prevailing, industry 
standard market based participation in price appreciation greater than forecast at the time of such 
Lot sale (if any) for horizontal development land sellers.   

6.2.4 Navy Caretaker Office.  From and after conveyance of any Sub-
Phase that includes the Navy Office as described in Article 13 of the Conveyance Agreement, 
Developer shall assume Authority’s obligations to provide the Navy Office or a relocation 
premises provided in accordance with Article 13 of the Conveyance Agreement.  In addition, 
Developer shall cooperate with the Authority’s reasonable request to relocate the Navy Office 
prior to conveyance of the Sub-Phase that includes the Navy Office. 

6.2.5 Redesign Trigger Event. 

(a) The Parties anticipate that the environmental remedies 
selected by the Navy in Final Records of Decision for certain real property in the Project Site 
will require the imposition of land use and activity restrictions on such property.  Such land use 
restrictions will be contained in quitclaim deeds from the Navy for such property or in other 
enforceable restrictions imposed on such property.  The Parties acknowledge and agree that the 
Project described in Section 1.3 is the basis for Developer’s financial expectations for 
development of the Project Site and the Authority's expectations for Associated Public Benefits.  
However, the Conveyance Agreement contemplates both (i) a scenario in which the Navy’s 
Record of Decision for the Site 12 Development Parcel reflects environmental restrictions that 
would prohibit the timely development of the Site 12 Development Parcel (as defined in Section 
4.2.2 of the Conveyance Agreement) in accordance with Project described in Section 1.3, and (ii) 
a termination of the Conveyance Agreement for failure to meet certain other closing conditions 
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(each, a “Redesign Trigger Event”, as more particularly described in the Conveyance 
Agreement).  If a Redesign Trigger Event occurs, then Developer shall comply with the 
procedures set forth in this Section 6.2.5.   

(b) If a Redesign Trigger Event occurs, as described in Section 
4.2.3 of the Conveyance Agreement, Developer shall have the right to seek such necessary third-
party approvals or modifications to restrictions (including, without limitation, State legislation if 
necessary) to re-entitle, redesign and rebuild portions of the Project on portions of Site 24 and 
the surrounding area that will be freed of the Public Trust (identified on Exhibit L, attached 
hereto, as the “Site 12 Redesign Site”) that are mutually agreed upon by the Parties, or on such 
other mutually agreed upon sites elsewhere on Treasure Island, in a manner that would permit 
the type of development proposed for the property that is the subject to the Redesign Trigger 
Event (including, without limitation, residential development of the type and density 
contemplated in the Design for Development) (the “Redesign Plan”).  The Authority shall 
reasonably cooperate with Developer in such actions.  The scope of the Redesign Plan shall be to 
the extent reasonably necessary, as determined by the Developer, to recapture the lost value to 
the Project resulting from the Redesign Trigger Event.  The primary goal of any Redesign Plan 
shall be to recover an equivalent amount of development value attributable to the applicable 
parcel based on the level of development permitted by the Project and Developer’s financial 
projections, or if the parcel is an open space parcel, based upon the lost value to the Project 
resulting from the redesign of the affected open space, while balancing the appropriate level of 
Associated Public Benefits.  The Redesign Plan shall address the rebuilding of already 
constructed Infrastructure and Stormwater Management Controls to the extent necessary to 
accommodate the redesign, and shall identify the incremental level of additional Infrastructure 
and Stormwater Management Controls, if any, required as a result of the redesign. 

(c) Work Program and Budget.  Upon the occurrence of a 
Redesign Trigger Event, Developer and the Authority shall meet and confer to mutually agree on 
a work program and budget (the “Work Program” and the “Redesign Budget”) for a Redesign 
Plan to be submitted to the Navy no later than one hundred eighty (180) days after a Redesign 
Trigger Event (as such date may be extended by the Navy in accordance with the terms of the 
Conveyance Agreement).  The Work Program shall set forth the anticipated work program and 
schedule necessary to prepare, entitle and implement the Redesign Plan.  The Redesign Budget 
shall estimate the anticipated costs necessary to prepare, entitle and implement the Redesign Plan 
(the “Redesign Costs”).  Redesign Costs shall include, without limitation, all soft costs related to 
the Redesign Plan, including without limitation, costs associated with any subsequent 
environmental review that is required pursuant to CEQA, and hard costs related to the rebuilding, 
replacing, relocating or incremental cost of additional Infrastructure and Stormwater 
Management Controls as necessary to accommodate the Redesign Plan.  If after Navy’s ninety 
(90) day review process under Section 4.2.4 of the Conveyance Agreement, the Navy objects to 
the Work Program and Redesign Budget, Developer shall fully participate in the Authority’s 
discussions with the Navy unless the Navy prohibits such participation, and the Authority shall 
consult and coordinate closely with Developer and provide Developer with reasonable prior 
notice of all dispute resolution proceedings pursuant to the terms of the Conveyance Agreement.   

(d) Upon the Navy’s approval of the Work Program and 
Redesign Budget, Developer shall diligently proceed with the planning, design and entitlement 
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activities reasonably necessary to implement the Redesign Plan.  If, despite such efforts, 
Developer has not obtained all such necessary third-party approvals or modifications by the 
Outside Date for submittal of a Major Phase Application that includes the property subject to the 
Redesign Trigger Event, then such Outside Date shall be automatically extended by such further 
time  as reasonably necessary to complete all aspects of redesign, including any further CEQA 
review, to a final binding, non-appealable result; provided, that Developer is diligently 
proceeding to obtain all such necessary third-party approvals or modifications.  Developer shall 
thereafter submit a Major Phase Application for the applicable Major Phase that is consistent 
with the applicable third-party approvals, land use restrictions and modifications thereto that 
Developer obtains, if any.  Following the Major Phase Approval thereof, if any, the Parties shall 
make adjustments to this DDA (including the Land Use Plan and other Exhibits) and use their 
respective commercially reasonable efforts to make adjustments to the Development 
Requirements, in each case to the extent necessary to enable development consistent with such 
Major Phase Approval.  

7. Construction of Infrastructure. 

7.1 Related Infrastructure; Unrelated Infrastructure. 

7.1.1 Related Infrastructure.  “Related Infrastructure” is Infrastructure 
and Stormwater Management Controls that are designated in the Infrastructure Plan or the 
Phasing Plan as part of or relating to development of a particular Sub-Phase, as it may be 
changed in a Major Phase Approval or Sub-Phase Approval (as set forth in the DRDAP), and 
may include Infrastructure or Stormwater Management Controls located outside of the Sub-
Phase.  Developer shall (i) following each Sub-Phase Approval and Developer acquisition of the 
required real property under Article 10 or otherwise, Commence the Related Infrastructure for 
the Sub-Phase on or before the Outside Date and (ii) diligently and continuously prosecute the 
Related Infrastructure to Completion in accordance with this Article 7, and in any event before 
the applicable Outside Date (the “Infrastructure Obligations”). 

7.1.2 Unrelated Infrastructure.  “Unrelated Infrastructure” is 
Infrastructure and Stormwater Management Controls contemplated by the Infrastructure Plan but 
not yet required for development of a Sub-Phase for which Developer has obtained Sub-Phase 
Approval.  Developer may elect to construct Unrelated Infrastructure before receipt of any 
particular Sub-Phase Approval upon applying to and receiving Approval to do so from the 
Authority Director.  Such Approval may be withheld by the Authority Director if he or she 
reasonably determines that such construction will materially interfere with the Phasing Plan or 
with the timing of the availability of tax increment for other development within the Project Site.  
In connection with any such Approval, the Authority shall reasonably consider any request by 
Developer to enter into one (1) or more Permits to Enter under which Developer may construct 
the Unrelated Infrastructure. 

7.2 Transferable Infrastructure. 

7.2.1 Definition.  “Transferable Infrastructure” means items of 
Related Infrastructure consisting of (1) final, primarily behind the curb, right-of-way 
improvements, including, sidewalks, light fixtures, street furniture, landscaping, and driveway 
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cuts, and (2) utility laterals serving the applicable Lot, including storm, sewer, water, reclaimed 
water, dry utilities and utility boxes. 

7.2.2 Transferable Infrastructure.  The purpose of this Section is to 
minimize the risk of damage to Infrastructure and Stormwater Management Controls from 
construction of Vertical Improvements on Market Rate Lots and to allow Developer and Vertical 
Developers to coordinate their respective construction.  Developer may elect to Transfer any Lot 
to a Vertical Developer before Completion of Infrastructure and Stormwater Management 
Controls associated with the Lot unless the Lot is an Authority Housing Lot  (which is governed 
by the Housing Plan) or Public Property.  Any such Transfer shall not extend the Schedule of 
Performance for Completion of Infrastructure and Stormwater Management Controls for the 
applicable Sub-Phase except as otherwise provided in this Section.  If Developer Transfers any 
Lot prior to Completion of applicable Transferable Infrastructure, then Developer shall have the 
right to transfer the obligation to Complete any or all items of Transferable Infrastructure to the 
Vertical Developer under the Vertical DDA/LDDA, provided, however, that no such transfer 
shall release Developer of its Infrastructure and Stormwater Management Controls obligations 
hereunder.  If the Transfer of the Lot(s) occurs prior to the Infrastructure Completion date for 
that Sub-Phase, as shown on the Schedule of Performance, then notwithstanding the Schedule of 
Performance, the applicable Transferable Infrastructure shall be Completed upon the earliest of 
(i) issuance of a Certificate of Occupancy for the applicable Vertical Improvement, (ii) twenty-
four months after the date of Transfer, or (iii) twelve (12) months after the Infrastructure 
Completion date for that Sub-Phase.  For any Lots that have not been Transferred prior to the 
Infrastructure Completion date for that Sub-Phase, Developer may request that the date for 
Completion of Transferable Infrastructure for such Lots be extended concurrent with Vertical 
Development, which consent may be given or withheld in Authority’s sole discretion.  In 
addition, Developer may request Authority’s approval to transfer the obligation for any other 
item of Infrastructure and Stormwater Management Controls other than Transferable 
Infrastructure to a Vertical Developer, which consent may be given or withheld by Authority in 
its sole discretion. 

7.2.3 Security for Transferable Infrastructure.  If Developer transfers the 
obligation to Complete Transferable Infrastructure, or subject to Authority approval, other 
Infrastructure and Stormwater Management Controls, to a Vertical Developer, then (i) Developer 
shall have the right to assign the applicable public improvement agreement to the applicable 
Vertical Developer consistent with such corresponding rights allowed under the Interagency 
Cooperation Agreement, and (ii) with Authority’s Approval, Vertical Developer may provide 
Adequate Security to replace Developer’s Adequate Security for the applicable items of 
Transferable Infrastructure so long as the replacement Adequate Security is equivalent to the 
Adequate Security to be released as reasonably determined by Authority, in which case 
Authority shall promptly release Developer’s applicable Adequate Security. 

7.3 Compliance with Standards.  Developer shall Complete, or cause to be 
Completed, all Infrastructure and Stormwater Management Controls (i) in accordance with this 
DDA (including the Infrastructure Plan, the Transportation Plan Obligations, the Sustainability 
Obligations, the Community Facilities Obligations, the Housing Plan, the Project MMRP, the 
Phasing Plan, the Schedule of Performance and Section 7 of the Public Trust Exchange 
Agreement), and (ii) in a good and workperson-like manner, without material defects, in 
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accordance with the Construction Documents and all applicable Authorizations and the TI/YBI 
Subdivision Code.  Without limiting the foregoing, the Infrastructure and Stormwater 
Management Controls located on and serving the Public Property and the Authority Housing 
Lots must be equivalent in quality, sizing, capacity and all other features to the Infrastructure and 
Stormwater Management Controls located on and serving the Market Rate Lots and the 
Commercial Lots, subject to any variations specifically set forth in the Infrastructure Plan and 
any reasonable variations related to physical conditions (such as sloping), use, or intensity of 
development. 

7.4 Authority Conditions to Developer’s Commencement of Infrastructure.  
The following conditions precedent shall be satisfied before Developer may Commence any 
Infrastructure and Stormwater Management Controls, unless expressly waived by the Authority 
in accordance with Section 7.5: 

7.4.1 Developer shall have obtained (i) a Major Phase Approval and a 
Sub-Phase Approval for the real property on which the Infrastructure and Stormwater 
Management Controls are to be constructed (except for Unrelated Infrastructure and Related 
Infrastructure outside of the Sub-Phase), and (ii) all other Authorizations required herein from 
the Authority or any other Governmental Entities to Commence such Infrastructure and 
Stormwater Management Controls; 

7.4.2 Developer shall have recorded in the Official Records a Transfer 
Map covering the real property on which the Infrastructure and Stormwater Management 
Controls are to be constructed (except for Unrelated Infrastructure and Related Infrastructure 
outside of the Sub-Phase) or has otherwise complied with the Subdivision Map Act, and 
Developer shall have received approval of a Tentative Subdivision Map covering the real 
property on which the Infrastructure and Stormwater Management Controls are to be constructed 
(except for Unrelated Infrastructure and Related Infrastructure outside of the Sub-Phase); 

7.4.3 Developer shall have performed its obligations under the Financing 
Plan related to the applicable Sub-Phase as and when required, subject to the Authority having 
performed its obligations as and when required under the Financing Plan; 

7.4.4 Developer shall have submitted to the Authority the Construction 
Documents for such Infrastructure and Stormwater Management Controls and such Construction 
Documents shall have been reviewed and Approved under the DRDAP; 

7.4.5 any demolition or grading permit required in order to Commence 
the Infrastructure and Stormwater Management Controls shall have been issued by the City; 

7.4.6 Developer shall not be in Material Breach of this DDA with 
respect to any obligations arising in the applicable Sub-Phase or with respect to Developer’s 
Infrastructure and Stormwater Management Controls Obligations in the applicable Major Phase 
related to the Infrastructure and Stormwater Management Controls being constructed; 

7.4.7 to the extent such Infrastructure and Stormwater Management 
Controls are to be located outside the Sub-Phase boundaries or on portions of the Project Site 
that the Navy has not yet transferred to the Authority, Developer shall have acquired all 
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easements, leases or licenses or otherwise made such arrangements with the Navy and the 
Authority as are necessary (and reasonably satisfactory to the Authority) to Commence and 
Complete such Infrastructure and Stormwater Management Controls; and 

7.4.8 Developer shall have provided the Reversionary Quitclaim Deed to 
the extent required under Article 16 hereof, and Developer shall have provided, and the 
Authority Director shall have Approved, Adequate Security for Completion of the Related 
Infrastructure, and any Unrelated Infrastructure associated with the applicable Sub-Phase that 
Developer has elected to construct in accordance with Section 7.1.2, in favor of the Authority 
and, to the extent required under the TI/YBI Subdivision Code, the City. 

7.5 Conditions for Benefit of the Authority.  The conditions set forth in 
Section 7.4 are solely for the benefit of the Authority and may be waived only by the Authority 
Director (except that the condition in Section 7.4.2 shall not be waivable).  Provided that 
Developer has not committed a Material Breach that remains uncured beyond any applicable 
cure period, the Authority shall take such actions as are required of the Authority under the 
DRDAP and this DDA to review, consider and grant Developer’s request for necessary 
Approvals to satisfy the above conditions.  If any of the conditions are not timely satisfied, they 
may be waived by the Authority Director or the Authority may extend the time for satisfaction of 
the conditions, as Approved by the Authority Director in his or her sole discretion (except that 
the condition in Section 7.4.2 shall not be waivable). 

7.6 Developer Efforts to Satisfy Authority Conditions.  Provided that the 
Authority has not committed a Material Breach that remains uncured beyond any applicable cure 
period, Developer shall use its diligent and reasonable efforts, and otherwise take such actions as 
are required under this DDA to cause the conditions set forth in Section 7.4 to be satisfied in 
sufficient time to enable Developer to meet the Outside Dates set forth in the Schedule of 
Performance; provided, that the foregoing shall not require Developer to pay any sum of money 
not otherwise required under this DDA. 

7.7 Effect of Failure of Condition.  The Parties expressly acknowledge and 
agree that a failure of condition in favor of the Authority for one Major Phase, Sub-Phase, Lot or 
Vertical Project shall not by itself be deemed the failure of a condition for any other Major 
Phase, Sub-Phase, Lot or Vertical Project except to the extent that such failure directly pertains 
to the other Major Phase, Sub-Phase, Lot or Vertical Project (e.g., the failure to satisfy a 
condition may prevent subsequent Sub-Phase Approvals if the Infrastructure and Stormwater 
Management Controls needed to service the proposed Sub-Phase has not Commenced), nor shall 
such failure relieve Developer or the Authority of an obligation that arose before the failure of 
such condition.  The failure of a condition shall not, in and of itself, be an Event of Default; 
provided, that (i) the failure of Developer to comply with Section 7.6 may, following notice and 
the cure period set forth in Article 16, be an Event of Default, and (ii) the failure of the Authority 
to act upon an Application as and when required under the DRDAP shall not be a Material 
Breach but shall give rise to an Excusable Delay. 

7.8 Completion of Developable Lots.  As part of its Infrastructure obligations, 
Developer shall Complete all work necessary to create Developable Lots within the Project Site.  
To be a “Developable Lot”, the following conditions shall be met: 
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7.8.1 a Final Subdivision Map creating a separate legal parcel for the Lot 
has been Approved and recorded in the Official Records;  

7.8.2 The Lot has been graded and soil compacted in accordance with 
the applicable grading permit and in conformance with the geotechnical recommendations of the 
site as certified by Developer’s geotechnical engineer;  

7.8.3 the Lot is served by the Infrastructure and Stormwater 
Management Controls described in the Infrastructure Plan with respect to the Lot, except to the 
extent that items of Transferable Infrastructure remain outstanding and will be constructed by the 
applicable Vertical Developer or Completed after the Vertical Improvements, as described in 
Section 7.2 of this Agreement and Section 2.8 of the Housing Plan;  

7.8.4 For a Lot for which the Navy has issued a FOST, the condition of 
the Lot shall, to the extent such compliance is within the control of Developer, comply with all 
applicable requirements in the FOST, Petroleum Corrective Action Plan, Management Plan 
(including operation and maintenance requirements applicable at the time the Developable Lot is 
created by the Developer) and any applicable restrictions in deeds or covenants;  

7.8.5 all other obligations outside the boundaries of the Lot as required 
by applicable Governmental Entities have been fulfilled, or appropriate guarantees, bonds and/or 
subdivision improvement agreements acceptable to the City and the Authority are in place, as 
necessary to enable the issuance of a Building Permit to Commence construction on the Lot; and 

7.8.6 for the Open Space Lots, Developer shall Complete the surface 
Improvements in accordance with the Parks and Open Space Plan, the Conceptual Parks and 
Open Space Master Plan (as defined in the DRDAP) and the applicable Major Phase and Sub-
Phase Approvals. 

7.9 ICT Rights.  Developer shall have the right through private contracts with 
Vertical Developers to provide information and communications technology (“ICT”) design, site 
development, installation, operations and services for all Vertical Improvements at the Project 
Site, excluding the Authority Housing Units and other Public Property (the “ICT Rights”).  In 
connection with the ICT Rights, Developer shall have the right to install equipment related to the 
ICT in or on the real property that is or will become public right of way, subject to City and 
Authority Approvals in accordance with the Applicable Regulations.  Developer’s right shall not 
restrict the City or regulated entities (including certificated telecommunications carriers and 
franchised video providers) from installing communications and other facilities in or on the real 
property that is or will become public right of way.  The ICT Rights shall be transferable by 
Developer and, to the extent that Developer Transfers portions of the Project Site to Vertical 
Developers as permitted in this DDA, Developer shall have the right to impose ICT requirements 
on the Vertical Improvements.  The ICT Rights shall mean the right to:  (i) define and establish 
the high level ICT designs, standards, architectures, plans, minimum specifications for all 
equipment, including any Internet Protocol (“IP”) enabled devices, that may connect to the 
regulated public communications networks and fiber optic networks, whether wireless or fixed 
line, in buildings and common areas, excluding regulated telecommunications services (“ICT 
Design”); (ii) define and establish functional equipment standards for all ICT hardware and 
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software products and solutions, including any IP enabled devices (“ICT Products and 
Solutions”), compliant with the ICT Design; and (iii) review and approve any ICT Products and 
Solutions for compliance with the ICT Design.  Notwithstanding anything to the contrary in this 
Section 7.9, a termination of this DDA by the Authority shall terminate Developer’s rights under 
this Section 7.9 with respect to any portion of the Project Site as to which Developer’s 
development rights are terminated.  Nothing in this Section 7.9 shall prevent an Owner/Occupant 
or tenant of any Owner/Occupant at the Project Site from purchasing communications, video and 
other IP services from regulated entities including certificated telecommunications carriers and 
franchised video providers.   

7.10 Wastewater Treatment Plant.  The parties acknowledge that the 
Infrastructure Plan contemplates that the SFPUC will provide a new or upgraded wastewater 
treatment plant as needed to meet the flow and treatment requirements of the Project projected 
for each Major Phase.  The Authority shall use commercially reasonable efforts to negotiate a 
Memorandum of Understanding with the SFPUC (the "SFPUC MOU") that includes the 
following provisions, subject to approval of the SFPUC MOU by the SFPUC Commission, the 
Authority Board and, if required, the Board of Supervisors:  (i) the terms upon which SFPUC 
will provide a new or upgraded wastewater treatment plant for which the SFPUC will be 
responsible for the financing and construction; (ii) a process for SFPUC to provide a service plan 
in response to each Major Phase Application, setting forth SFPUC’s planned upgrades or new 
improvements to the wastewater treatment operations for that Major Phase, as well as milestones 
during that Major Phase, such as target dates for planning, design, regulatory approvals and 
entitlements and permits necessary to meet the proposed service plan; (iii) a meet and confer 
process among the Authority, Master Developer and the SFPUC if the SFPUC fails to meet the 
milestones in the SFPUC MOU in order to discuss the applicable milestones and what actions 
may be needed to achieve the identified service upgrades; and (iv) a meet and confer process 
among the Authority, Master Developer and the SFPUC if at any time the SFPUC conditions its 
approval of any Subdivision Map or Building Permit application upon the completion of new or 
upgraded wastewater treatment facilities that are the responsibility of SFPUC under the PUC 
MOU, or if SFPUC comments as part of the Major Phase or Sub-Phase Application process that 
it will require such conditions, in order to develop a strategy to avoid or minimize any delays in 
issuance of any Subdivision Maps or Vertical Approvals resulting from the SFPUC’s failure to 
meet its obligations under the SFPUC MOU. A potential strategy could include providing Master 
Developer with certain rights to undertake the development of the required wastewater treatment 
facilities (including the option of constructing separate facilities), on terms mutually agreed upon 
by Master Developer, SFPUC and the Authority.  Authority and SFPUC’s failure to execute the 
PUC MOU consistent with this Section 7.10 prior to submittal of the first Major Phase 
Application, or SFPUC’s failure to meet its material obligations thereunder to construct 
wastewater treatment improvements in a timely manner, shall be grounds entitling Developer to 
submit a Requested Change Notice and invoke the procedures of Section 3.8.2. 

8. Construction of Vertical Improvements/Required Improvements. 

8.1 Vertical Improvements.  Upon receipt of a Vertical Approval, the 
applicable Vertical DDA/LDDA will provides the Vertical Developer the right to Commence 
and construct the applicable Vertical Improvements at any time.  The Vertical DDA/LDDAs 
provide that the Vertical Developer and the Authority must at all times comply with the 
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provisions of the SUD, the Design for Development and the DRDAP with respect to the Vertical 
Improvements. 

8.2 Required Improvements.  Developer shall Commence and Complete the 
Required Improvements in accordance with the Schedule of Performance.  As described in 
Section 10.1.3, the Required Improvements to be constructed by Developer on land owned by 
the Authority that has not been conveyed to Developer by Quitclaim Deed or Ground Lease (i.e., 
the police/fire station and the ferry terminal), will be pursuant to a Permit to Enter between 
Authority and Developer.  Developer’s obligation for the five thousand (5,000) square foot 
interim grocery store consists of a grocery store, which may be located within an existing 
building or a new building, to provide basic grocery needs to Island residents.  Developer’s 
obligation for the fifteen thousand (15,000) square foot grocery store (the “Required Retail”), 
consists of Completion of a Developable Lot and core and shell building improvements (which 
may include retrofit or rehabilitation of existing buildings, or construction of new buildings) 
adequate to accommodate the Required Retail and the execution of a sublease with one or more 
qualified grocery tenants for operation of the Required Retail by the Outside Date for 
Completion of the Required Retail.  Developer shall use commercially reasonable efforts to 
attract a grocery store tenant(s) that sell staples, fresh meat and fresh produce and includes a 
pharmacy.  If despite its commercially reasonable efforts, Developer is unable to attract a 
grocery tenant that includes a pharmacy, then Developer in connection with its retail program 
elsewhere within the Project Site shall use commercially reasonable efforts to attract a pharmacy 
and/or medical clinic tenant.  For purposes of attracting a pharmacy or medical clinic, 
“commercially reasonable efforts” means a targeted marketing program, which may be through 
established retail brokers, reasonably designed to attract pharmacies or medical clinics at then-
prevailing market rents for suitable retail space constructed on the Project Site.  In no event shall 
the provision of a pharmacy be considered a “Required Improvement” hereunder. 

8.3 Marina Landside Improvements.  Developer shall commence construction 
of the following Marina-related improvements within five (5) years after the Effective Date: such 
improvements needed for the following: pedestrian and vehicular access, utilities, parking, 
loading, sanitary facilities and showers for Marina users (which may be located in temporary 
facilities until permanent facilities are constructed) and other improvements as are reasonably 
required for both construction and permanent operations of the Marina functionally equivalent to 
those contemplated in the Marina Term Sheet, and, to the extent that such improvements or 
facilities are located on areas of the Project Site owned by or under Ground Lease to Developer, 
Developer shall grant the Marina access rights to such areas (including easements, licenses or 
otherwise) (collectively, the “Marina Access Improvements”). If Developer has not Commenced 
the Marina Access Improvements within five (5) years from the Effective Date (subject to 
Excusable Delay), the Authority may, in its sole discretion and as its sole remedy, terminate 
Developer’s right to construct the Marina Access Improvements and the Authority shall work 
with the Marina Developer in connection with the Marina Developer's construction of the Marina 
Access Improvements at Developer's sole cost and expense and in accordance with the Design 
for Development.  In such case, the Authority, Developer and the Marina Developer shall meet 
and confer regarding reasonable rights for access, utilities, loading and otherwise as are 
reasonably required for both construction and permanent operations of the Project by the 
Developer.  Developer’s obligation to the Marina Developer for the Marina Landside 
Improvements are limited to those obligations set forth in this Section 8.3; provided, however, 
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that nothing herein is intended to diminish the rights and obligations of the Marina Developer 
under the Marina Term Sheet.  The Parties acknowledge that the Project Site does not include the 
Marina area shown on Exhibit B-1 and excluded from the legal description in Exhibit B-2.  If the 
final description of the Marina property described in the final disposition and development 
agreement for the Marina executed in accordance with the Marina Term Sheet differs from that 
shown, the parties will prepare and record a replacement legal description reflecting the final 
boundaries of the Marina waterside area.Issuance of Authorizations; Issuance of Certificates 
of Completion. 

9.1 Authorizations. 

9.1.1 Developer and Vertical Developer, as applicable, must obtain from 
any City Agency or other Governmental Entity having jurisdiction over all or a portion of the 
Project Site any permit, approval, entitlement, agreement, permit to enter, utility service, 
subdivision map (including under the TI/YBI Subdivision Code), Building Permit or other 
authorization for the work they are required to perform under this DDA or the Vertical 
DDA/LDDA and as may be necessary or desirable to effectuate and implement such work (each, 
an “Authorization”).  Authorizations required for the Project from the Authority or a City 
Agency shall be consistent with the Applicable Regulations and the Development Agreement.  
The Authority will reasonably cooperate with Developer and Vertical Developers upon request 
in obtaining these Authorizations, including, without limitation, executing any such 
Authorizations to the extent the Authority is required to execute the same as co-applicant or co-
permittee, or as otherwise Approved by the Authority Director so long as such Authorizations 
are consistent with this DDA or the Vertical DDA/LDDA, as applicable.  None of the Authority, 
Developer or any Vertical Developer will agree to the imposition of any conditions or 
restrictions in connection with obtaining any such Authorization if the same would create any 
obligations on the Authority’s part not otherwise contemplated under this DDA or the Vertical 
DDA/LDDA, as applicable, without the Approval of the Authority, which may be given or 
withheld in the Authority’s sole discretion.  A signature by the Authority staff on any 
Authorization or application for an Authorization shall be conclusive evidence that the content of 
such application or Authorization is consistent with the Development Requirements, except to 
the extent the signature is based on material error or incorrect information supplied by the 
applicant. 

9.1.2 Developer, with respect to Infrastructure and Stormwater 
Management Controls, and Vertical Developers, with respect to Vertical Improvements 
constructed by them, at no cost or expense to the Authority, shall be solely responsible for 
ensuring that the design and construction of their respective Improvements complies with any 
and all applicable laws and conditions or restrictions imposed by any City Agency or other 
Governmental Entity in connection with any Authorization, whether such conditions are to be 
performed on the Project Site or require the construction of Improvements or other actions off 
the Project Site.   Any fines, penalties or corrective actions imposed as a result of the failure of 
Developer or a Vertical Developer to comply with the terms and conditions of any such 
Authorization shall be paid or otherwise discharged by Developer or Vertical Developer, as the 
case may be, and (i) the Authority shall have no liability, monetary or otherwise, for such fines 
and penalties, and (ii) such fines or penalties shall not be Project Costs. 
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9.1.3 Application for Building Permits shall be made in accordance with 
the SUD and the DRDAP. 

9.1.4 Notwithstanding anything to the contrary above, the Authority 
shall have no obligation to execute any application for any Authorization that would impose 
costs or fees on the Authority unless the applicant arranges a reimbursement arrangement 
Approved by the Authority. 

9.2 Issuance of Certificates of Completion. 

9.2.1 Generally.  When (i) Developer reasonably believes that it has 
Completed Related Infrastructure, or a portion thereof, or Unrelated Infrastructure, or a portion 
thereof, Developer shall request the Engineer to issue an Engineer’s Certificate verifying that 
Developer has Completed the specified Infrastructure and Stormwater Management Controls in 
accordance with the Construction Documents or (ii) with respect to Vertical Improvements that 
are Required Improvements, Developer shall request the Architect to issue an Architect’s 
Certificate verifying that Developer has Completed the specified Required Improvements in 
accordance with the Construction Documents.  Upon issuance, Developer shall deliver to the 
Authority the Engineer’s Certificate or Architect’s Certificate, as applicable.  Within twenty (20) 
days after the Authority’s receipt of any such Engineer’s Certificate or Architect’s Certificate, as 
applicable (or any resubmittal pursuant to Section 9.2.4 hereof), the Authority shall either issue 
to Developer a Certificate of Completion for the applicable Infrastructure and Stormwater 
Management Controls or Required Improvements or provide to Developer a statement of the 
reasons for the failure to issue the Certificate of Completion as more particularly set forth in 
Section 9.2.4.   

9.2.2 Effect of Certificate of Completion on Developer and Vertical 
Developer.  For purposes of this DDA or the applicable Vertical DDA/LDDA only, the issuance 
of a Certificate of Completion shall be a conclusive determination of the Completion of the 
applicable Infrastructure and Stormwater Management Controls or Required Improvements in 
accordance with this DDA or the applicable Vertical DDA/LDDA, including without limitation 
with respect to the obligations to Commence and Complete the Infrastructure and Stormwater 
Management Controls or Required Improvements, as applicable, in accordance with the 
Construction Documents; provided, however, such determination shall not impair the Authority’s 
right to indemnity under Article 22 or the City’s or the Authority’s right to require correction of 
any defects in accordance with the TI/YBI Subdivision Code.  Developer or a Vertical Developer 
shall record the Certificate of Completion within forty-five (45) days following receipt thereof. 

9.2.3 Effect of Certificate of Completion on any Person.  Following 
recordation of the Certificate of Completion, any Person then owning or later purchasing, leasing 
or otherwise acquiring any interest in the applicable Major Phase, Sub-Phase, Lot or Vertical 
Project shall not, solely by virtue of such ownership, purchase, lease, or acquisition, or by virtue 
of such Person’s actual or constructive knowledge of the contents of this DDA or the Vertical 
DDA/LDDA, as applicable, incur any obligation or liability under this DDA or the Vertical 
DDA/LDDA, as applicable for the construction, operation, restoration or rehabilitation of the 
Infrastructure and Stormwater Management Controls or Vertical Improvements for which the 
Certificate of Completion has been recorded; provided, that such Person shall be subject to any 
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Vertical DDA/LDDA to which it is a party, obligations of record and the Development 
Requirements.  The Authority’s issuance of any Certificate of Completion shall not relieve 
Developer, Vertical Developer or any other Person from any applicable building, fire or other 
construction code requirement, conditions to occupancy of any Improvement, or other applicable 
laws. 

9.2.4 Authority Refusal to Issue a Certificate of Completion.  If the 
Authority refuses or fails to issue a Certificate of Completion in accordance with Section 9.2.1, 
then the Authority shall provide to Developer or Vertical Developer, as applicable, a written 
statement setting forth the basis for such refusal or failure and the reasonable acts or measures 
that must be taken by Developer or Vertical Developer, as applicable, to obtain a Certificate of 
Completion.  Developer or the Vertical Developer (as the case may be) may resubmit their 
request for a Certificate of Completion at any time after completion of such acts or measures 
required to obtain a Certificate of Completion. 

9.2.5 Authority and City Cooperation Regarding Certain Certificates of 
Completion.  The Parties acknowledge and agree that the Authority will forward all Engineer’s 
Certificates for Infrastructure and Stormwater Management Controls that constitute public 
improvements under the TI/YBI Subdivision Code (the “Public Improvements”) and the results 
of any inspection thereof to the Department of Public Works for its review and potential 
acceptance of such Public Improvements in accordance with the TI/YBI Subdivision Code and 
any applicable subdivision improvement agreement entered into by Developer and the City.  The 
Authority shall use commercially reasonable efforts to cause the Department of Public Works to 
expeditiously review and the Board of Supervisors to accept such Public Improvements.  The 
Parties acknowledge and agree that the Authority will forward all Architect’s Certificates for 
Vertical Improvements and the results of any inspection thereof to DBI for its review in 
accordance with applicable City Authorizations.  The Authority will use commercially 
reasonable efforts to cause DBI to expeditiously review and Approve the Vertical Improvements. 

9.2.6 Use of Public Improvements Prior to Certificate of Completion.  
The Parties acknowledge and agree that Developer shall not be obligated to allow use of any 
Public Improvements by any Person, including the Authority, any City Agencies, any other 
Governmental Entity or any Third Parties, prior to the acceptance of such Public Improvements 
by the City and the issuance of a Certificate of Completion for such Public Improvements by the 
Authority.   

9.2.7 Certain Certificates of Completion.  Issuance of a Certificate of 
Completion by the Authority may be conditioned upon the following:  

(a) for a Lot, on the Authority’s determination that such Lot is 
a Developable Lot;  

(b) for an Open Space Lot, on the Authority’s determination 
that such Open Space Lot is a Developable Lot and that Developer has Completed all surface 
Improvements for such Open Space Lot in accordance with the Parks and Open Space Plan, the 
Conceptual Parks and Open Space Master Plan and the applicable Major Phase and Sub-Phase 
Approvals;  



 

36 

(c) for Public Improvements, on receipt of a certificate of 
completion from the City Engineer with respect to such Public Improvements delivered in 
accordance with any applicable subdivision improvement agreement; and 

(d) for Required Improvements, a Temporary Certificate of 
Occupancy. 

9.3 Substantial Completion.  When (i) Developer reasonably believes that it 
has Substantially Completed Related Infrastructure, or a portion thereof, Unrelated 
Infrastructure, or a portion thereof, or the Required Improvements, or a portion thereof, (ii) 
Vertical Developer reasonably believes that it has Substantially Completed Required 
Improvements, or a portion thereof, or Transferable Infrastructure or a portion thereof, then such 
Person may request the Authority to determine that Substantial Completion of such 
Improvements has occurred; such request shall be accompanied by appropriate documentation to 
support such belief.  Within sixty (60) days after the Authority’s receipt of such request, the 
Authority shall take such actions as are reasonably necessary to reasonably determine whether 
such Improvements satisfy the applicable requirements for Substantial Completion set forth in 
the definition thereof and either issue to Developer or such Vertical Developer, as applicable, a 
notice of Substantial Completion of such Improvements or provide to Developer or such Vertical 
Developer a statement of the reasons for the failure to issue such notice.  Any notice of 
disapproval shall set forth the basis for such disapproval and the reasonable acts or measures that 
must be taken by Developer or Vertical Developer, as applicable, to obtain such notice of 
Substantial Completion. 

10. Terms for Conveyances to Developer. 

10.1 General. 

10.1.1 Fee Conveyances.  Subject to receipt of applicable Sub-Phase 
Approvals and the terms of this DDA, including the satisfaction or waiver of the conditions set 
forth in Section 10.3, (a) the Authority shall convey to Developer, on a phased basis, certain real 
property owned or acquired by the Authority, as more particularly set forth in Section 3.7; and 
(b) Developer agrees to acquire such real property from the Authority, to cause Completion of 
the Infrastructure and Stormwater Management Controls and sell Lots to Vertical Developers, all 
to the extent required under and consistent with this DDA for land that is not subject to the 
Public Trust.  Any real property conveyance from the Authority to Developer under this DDA 
shall be by an Authority Quitclaim Deed. 

10.1.2 Ground Lease Conveyances.  Subject to the terms of this DDA, 
upon satisfaction or waiver of the conditions set forth in Section 10.3, Authority shall enter into 
LDDAs and Ground Leases for the conveyance and development of the Critical Commercial and 
Non-Critical Commercial Lots located on Public Trust property, in accordance with the further 
terms and conditions of Section 17.2.1 hereof, which LDDAs shall be substantially consistent 
with Exhibit I, and which Ground Leases shall be substantially consistent with Exhibit M, 
attached hereto.   
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10.1.3 Permit to Enter.  For all Infrastructure and Stormwater 
Management Controls and Required Improvements to be constructed by Developer on land 
owned by the Authority that has not been conveyed to Developer by Quitclaim Deed or Ground 
Lease, the Authority shall enter into a Permit to Enter with Developer.  For any property still 
owned by the Navy that is reasonably required by Developer for staging or constructing 
Infrastructure and Stormwater Management Controls or Required Improvements, Authority shall 
coordinate with Navy to assign its rights to enter into a Permit to Enter onto Navy property to the 
extent permitted under the Navy Conveyance Agreement. 

10.2 Escrow and Title. 

10.2.1 Escrow.  No later than sixty (60) days before the first scheduled 
conveyance from the Authority to Developer, Developer shall establish an escrow (“Escrow”) in 
the City with the Title Company and shall promptly notify the Authority in writing of the Escrow 
number and contact person. 

10.2.2 Title.  The Authority agrees that it shall not cause to be created any 
exceptions to title other than exceptions created on behalf of or approved by Developer 
(“Authority’s Title Covenant”).  Promptly after Escrow opens, Developer shall cause the Title 
Company to deliver to the Authority and Developer preliminary title reports or commitments for 
title insurance for the property to be so conveyed, together with copies of all documents relating 
to title exceptions shown in the “Title Report” (collectively, a “PTR Package”).  Other than 
exceptions existing at the time the Navy conveyed such property to the Authority (the “Existing 
Navy Exceptions”) or created on behalf of Developer or with Developer’s approval (which 
exceptions shall be deemed to include a Reversionary Quitclaim Deed delivered under Section 
16.5 and deed restrictions required as part of a real property conveyance from the Navy, the 
Mitigation Measures or under the Housing Plan), Developer may object to any exceptions shown 
on the PTR Package that would materially and adversely affect Developer’s ability to finance 
and use the real property as permitted under this DDA (excluding any Public Trust exception that 
will be removed in connection with a Public Trust Exchange).  Developer must notify the 
Authority in writing of any such objection within twenty (20) days after Developer receives the 
complete PTR Package (the “Title Objection Period”).  If Developer fails to so object within 
the twenty (20) day period, then all of the exceptions shown on the PTR Package will be deemed 
to be Permitted Exceptions.  If Developer does so object within the twenty (20) day period, the 
Authority at its cost may, in its sole and absolute discretion, elect to remove or otherwise cause 
the Title Company not to show any exception to which Developer objected on the owner’s title 
insurance policy to be issued to Developer at close of Escrow.  If the Authority does so elect, it 
will notify Developer within thirty (30) days after receipt of Developer’s objection.  If the 
Authority elects not to remove the exception or fails to respond within the thirty (30) day period, 
then Developer shall have the right to (i) terminate this DDA as to the Lot or Lots affected by 
such exception, by notice to the Authority delivered within ten (10) days after Developer 
receives the Authority’s notice that it has elected not to remove the exception or expiration of the 
thirty (30) day period, whichever occurs earlier, in which case the Authority can proceed to 
market the property to others without any cost reimbursement or other obligation to Developer 
except as provided in Section 6.3 of the Financing Plan, (ii) upon written notice provided to 
Authority within ten (10) days of Authority’s election not to remove the exception or failure to 
respond, diligently proceed to take such actions necessary to remove the exception, which may 
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include obtaining an endorsement insuring over such exception subject to such conditions and 
requirements imposed by Title Company (and so long as Developer is diligently proceeding with 
removal of the title exception, such delay in close of Escrow shall be considered an event of 
Excusable Delay), or (iii) accept title to the real property subject to such exception.  In any of the 
foregoing circumstances, if the title exception is a result of the Authority’s breach of the 
Authority’s Title Covenant, such breach shall be subject to the terms of Section 16.2.2(d).  If 
Developer fails to so terminate or elect to cure within the ten (10) day period, then it shall be 
deemed to have elected to accept title as set forth in clause (iii) above.  Exceptions that the 
Authority elects not to remove, or is deemed to have elected not to remove, and that Developer 
elects to accept, or is deemed to have accepted, will also be deemed to be Permitted Exceptions.   

10.2.3 Quiet Title Action.  The Authority, with Developer’s cooperation 
and at Developer’s cost, shall complete an action under the “Destroyed Land Records Relief 
Law” (California Code of Civil Procedure § 751.01 et seq., commonly referred to as the 
McEnerney Act) to remove any exception for claims by reason of the record title to the land not 
having been established and quieted under the provisions of the Destroyed Land Records Relief 
Law that show on the PTR Package and to which Developer timely objected under Section 
10.2.2 (the “Quiet Title Action”).  In the event that Developer accepts title subject to exceptions 
that would be eliminated by such Quiet Title Action, the Authority, with Developer’s 
cooperation, shall complete the Quiet Title Action as soon as commercially reasonable and the 
Parties shall then undertake to cause the issuance of the title insurance prescribed above, or an 
amendment or endorsement, reflecting the elimination of such exceptions.  At each close of 
Escrow, the Authority shall convey to Developer all of its right, title and interest to the property 
that is the subject of such close of Escrow by an Authority Quitclaim Deed or Ground Lease, as 
applicable, subject to the Authority’s rights under the Reversionary Quitclaim Deed. 

10.2.4 Title Policy.  It is a condition to Developer’s obligation to close 
Escrow on conveyances from the Authority to Developer that the Title Company shall be 
irrevocably committed to issue to Developer a CLTA owner’s title insurance policy (or at 
Developer’s option an ALTA owner’s title insurance policy), with such endorsements, 
reinsurance and direct access agreements as Developer shall reasonably designate and the Title 
Company shall accept.  The title policy will be in an amount designated by Developer and 
acceptable to the Title Company, and will insure that fee title to the property at issue and all 
appurtenant easements are vested in Developer, subject only to the Permitted Exceptions.  If 
Developer elects to obtain an ALTA owner’s policy, Developer shall be responsible for securing 
any and all surveys, engineering studies and other documents required to obtain an ALTA 
owner’s policy, in sufficient time to permit close of Escrow as required by this DDA.   

10.2.5 New Title Matters.  If after the Title Objection Period has expired 
a new title exception not shown on the PTR Package arises that would materially and adversely 
affect Developer’s use of the real property in question or the Project Site and that is not a 
Permitted Exception and is not caused by Developer or its Affiliates, then Developer may object 
to such new exception by notice to the Authority given within five (5) Business Days after 
Developer receives written notice from the Title Company of the new exception.  If Developer 
fails to object within such period, then the new exception will be deemed to be a Permitted 
Exception.  If Developer does object then the Authority may elect in the Authority’s sole and 
absolute discretion, at its cost, to remove any new exceptions created by the Authority that are 
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not Permitted Exceptions before the close of Escrow, or to remove or otherwise cause the Title 
Company not to show any other new exception on the owner’s title insurance policy to be issued 
to Developer at close of Escrow.  If the Authority does so elect, it will notify Developer within 
thirty (30) days after receipt of Developer’s objection.  If such exception is caused by the 
Authority’s breach of the Authority’s Title Covenant set forth in Section 10.2.2 above, such 
breach shall be subject to the terms of Section 16.2.2(d) below.  If the Authority elects not to 
remove the exception, or fails to respond within the thirty (30) day period, then Developer shall 
have the right to (i) terminate this DDA as to the affected property by notice to the Authority 
delivered within ten (10) days after Developer receives the Authority’s notice that it has elected 
not to remove the exception or expiration of the thirty (30) day period, whichever occurs earlier, 
in which case the Authority can proceed to market the property to others without any cost 
reimbursement or other obligation to Developer except as specifically provided in Section 6.3 of 
the Financing Plan, (ii) upon written notice provided to Authority within ten (10) days of 
Authority’s election not to remove the exception or failure to respond, diligently proceed to take 
such actions necessary to remove the exception, which may include obtaining an endorsement 
insuring over such exception subject to such conditions and requirements imposed by Title 
Company (and so long as Developer is diligently proceeding with removal of the title exception, 
such delay in close of Escrow shall be considered an event of Excusable Delay), (iii) accept title 
to the property in question subject to such exception.  If Developer fails to so terminate or elect 
to cure within the ten (10) day period, then it shall be deemed to have elected clause (iii) above.  
Exceptions that the Authority elects not to remove, or is deemed to have elected not to remove, 
and that Developer elects to accept, or is deemed to have accepted, are also Permitted 
Exceptions. 

10.3 Conditions Precedent to Close of Escrow for Real Property Conveyances 
from the Authority to Developer. 

10.3.1 Developer Conditions to Close of Escrow or Enter Into LDDAs for 
Critical Commercial Lots.  The following are conditions precedent to Developer’s obligation to 
close Escrow for the conveyance of real property from the Authority to Developer (or, with 
respect to the Critical Commercial Lots on Trust Property, Developer’s obligation to enter into 
an LDDA for the Critical Commercial Lots), to the extent not expressly waived by Developer by 
notice to the Authority.   

(a) The Authority shall have performed all obligations under 
this DDA required to be performed by the Authority on or before the date for close of Escrow for 
such property and that affect the development of the applicable property; and 

(b) The Authority shall not be in Material Breach under this 
DDA. 

10.3.2 Authority Conditions to Close of Escrow.  The following are 
conditions precedent to the Authority’s obligation to close Escrow for the conveyance of real 
property from the Authority (or, with respect to Trust Property, the Authority’s obligation to 
enter into an LDDA and Ground Lease for the applicable Trust Property to the extent such 
condition precedent is applicable), to the extent not expressly waived by the Authority by notice 
to Developer: 
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(a) Developer shall have performed all obligations under this 
DDA and the Schedule of Performance required to be performed by Developer on or before the 
date for close of Escrow for such property, including, without limitation, (i) paying on behalf of 
the Authority the Initial Consideration (as defined in the Conveyance Agreement) and any other 
sums then due and owing from the Authority to the Navy under the Conveyance Agreement as 
and when due under the Conveyance Agreement as set forth in Section 1.3(a) of the Financing 
Plan, (ii) paying all Financial Obligations then due and owing from Developer to the Authority, 
(iii) providing a Guaranty or other form of Adequate Security covering Developer’s obligations 
in the Sub-Phase as set forth in Section 26.4, and (iv) executing and delivering the Reversionary 
Quitclaim Deed and irrevocable instructions from Developer to the Title Company to the extent 
required by Section 16.5.  

(b) unless previously Approved by the Authority, Developer 
shall have provided, and the Authority shall have Approved, a detailed construction cost estimate 
for the Infrastructure and Stormwater Management Controls prepared by a cost estimator 
Approved by the Authority;  

(c) all of the Authority’s conditions to Commence the 
Infrastructure and Stormwater Management Controls as set forth in Section 7.4 shall have been 
satisfied or waived by the Authority; 

(d) Developer shall have furnished certificates of insurance or 
duplicate originals of insurance policies and/or insurance binders that will provide the required 
coverage effective as of the date of Developer’s ownership, as and to the extent required under 
the Insurance Requirements;  

(e) The Authority has Approved for consistency with this 
Agreement, the form of the Master Covenants, Conditions and Restrictions (“Master CC&Rs”) 
or the document annexing the Sub-Phase to the property encumbered by the Master CC&Rs, as 
applicable, which Master CC&Rs at a minimum must (i) include provisions requiring all 
occupants of Market Rate Units to purchase a monthly transit pass, as more particularly 
described in the Transportation Plan Obligations, (ii) obligate the master homeowner’s 
association, or the applicable Lot owner or individual residential project homeowner’s 
association, to provide for maintenance of the Neighborhood Parks (as shown in the Parks and 
Open Space Plan) and publicly accessible open space, landscaping and improvements, 
(iii) obligate the master homeowner’s association, or the applicable Lot owner or individual 
residential project homeowner’s association, to maintain all Stormwater Management Controls 
required to meet SFPUC stormwater management requirements to treat runoff from private 
development (buildings, courtyards, parks and open space, private alleys, etc.) in accordance 
with Section 12.3 of the Infrastructure Plan (Proposed Stormwater Treatment System); and (iv) 
obligate the master homeowner’s association to comply with Section 6.3 of the Jobs EOP 
relating to "Covered Services" described in the Jobs EOP; and  

(f) Developer shall not be in Material Breach of this DDA and 
the Authority shall not have delivered notice of an Event of Default by Developer, unless that 
Event of Default has been cured as set forth in Article 16. 
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10.3.3 Mutual Conditions to Close of Escrow.  The following are 
conditions precedent to both Parties’ obligations to close Escrow for each conveyance of real 
property from the Authority to Developer (or, with respect to the Critical Commercial Lots, 
Developer’s and the Authority’s obligation to enter into an  LDDA for the Critical Commercial 
Lots to the extent such condition precedent is applicable), to the extent not expressly waived by 
both Developer and the Authority in writing (although the provisions of paragraphs (a) through 
(c) are not waivable): 

(a) the Authority and State Lands shall have executed the 
Public Trust Exchange Agreement and the conditions in Article 6 regarding any applicable 
Public Trust Exchange have been met; 

(b) the Authority and the Navy shall have executed the 
Conveyance Agreement; 

(c) the City has approved, and the Authority with Developer’s 
Approval has recorded, a Transfer Map for the applicable property or has otherwise complied 
with the California Subdivision Map Act  and Developer shall have received approval of a 
Tentative Subdivision Map covering the real property to be conveyed within the Sub-Phase 
(except for Unrelated Infrastructure and Related Infrastructure outside of the Sub-Phase); 

(d) this DDA shall not have terminated as to such real 
property; 

(e) the Authority shall have fee title to the real property being 
conveyed; 

(f) the Title Company shall be irrevocably committed to issue 
to Developer, upon Developer’s payment of the premium, the title insurance required by Section 
10.2.4 for the real property, although Developer may elect to take title subject to completion of 
the Quiet Title Action necessary to remove the exceptions subject to those actions, in which 
event the Authority and Developer will complete the Quiet Title Action as soon as commercially 
reasonable following close of Escrow; 

(g) the Authority and Developer shall have agreed on the 
minimum bid price for the Residential Auction Lots and the Non-Critical Commercial Lots 
within the real property to be conveyed (the “Minimum Bid Price”) and, if applicable, the 
Excess Land Appreciation Structure, either as part of a Major Phase Approval, or in connection 
Sub-Phase Application requesting a change to a previously approved Minimum Bid Price or 
Excess Land Appreciation Structure, which change has been approved by the Navy to the extent 
required under the Conveyance Agreement;  

(h) in the event there are tenants or other occupants that are 
actually and lawfully occupying any portion of the property in the applicable Sub-Phase who are 
entitled under the Transition Housing Rules and Regulations or by applicable law to relocation 
assistance, such tenants or occupants have been provided Transition Benefits to which they are 
entitled in accordance with the Transition Housing Rules and Regulations or such applicable law 
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(the “Transition Requirements”), or this condition has otherwise been satisfied in accordance 
with the procedures set forth in Section 8.4(c) of the Housing Plan.   

10.4 Close of Escrow. 

10.4.1 Closing Deliveries.  At least fifteen (15) days before the date 
specified for close of Escrow for each real property conveyance from the Authority to 
Developer, each Party shall furnish the Title Company with appropriate Escrow instructions 
consistent with, and sufficient to implement the terms of, this Article 10, and will 
contemporaneously furnish a copy of these instructions to the other Party.  At least two (2) 
Business Days before the date specified for the applicable close of Escrow, each Party shall 
deposit into Escrow all documents and instruments it is obligated to deposit under this DDA, and 
at least one (1) Business Day before the date specified for close of Escrow, Developer shall 
deposit into Escrow all funds it is obligated to deposit under Section 10.4.3. 

10.4.2 Conveyance of Title and Delivery of Possession.  Provided that the 
conditions to the Authority’s obligations and the conditions to Developer’s obligations for the 
conveyance of the real property have been satisfied or expressly waived by the applicable Party, 
each as set forth herein, and the mutual conditions have been satisfied or mutually waived 
(subject to the limitation on waiver set forth in Section 10.3.3), the Authority shall convey to 
Developer, and Developer shall accept, the applicable real property at the close of Escrow. 

10.4.3 Closing Costs and Prorations.  Developer shall pay to the Title 
Company or the appropriate payee all title insurance premiums and endorsement charges, 
transfer taxes, recording charges and any and all Escrow fees in connection with each 
conveyance to Developer.  Ad valorem taxes and assessments, if any, shall be prorated as of the 
applicable close of Escrow.  Any such taxes and assessments, including supplemental taxes and 
escaped assessments, levied, assessed, or imposed for any period up to recordation of the 
Authority Quitclaim Deed or the Ground Lease, shall be borne by the Authority to the extent 
applicable. 

10.4.4 Outside Closing Dates.  Each of Developer and the Authority will 
use commercially reasonable efforts to satisfy the closing conditions set forth in Section 10.3 that 
are in its control, and will reasonably cooperate with the other Party (not including, unless 
otherwise required under this DDA, the expenditure of funds) to satisfy conditions that are in the 
other Party’s control.  The Authority in its sole and absolute discretion may terminate this DDA 
as to a particular Sub-Phase without cost or liability by notice to Developer if the Conveyance 
Agreement has been terminated as to the particular Sub-Phase; provided, however, that to the 
extent that such termination is subject to arbitration or judicial challenge under the terms of the 
Conveyance Agreement, such termination has been upheld by an arbitrator and not appealed by 
Authority, or has been upheld by a court of competent jurisdiction and such decision is final, 
binding and non-appealable.  Upon such termination, the Parties shall have no further rights or 
obligations to each other under this DDA, except for rights and obligations that are expressly 
stated to survive termination of this DDA. 

10.5 Post-Closing Boundary Adjustments.  The Parties acknowledge that as 
development of the Project Site advances, the description of each parcel of real property may 
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require further refinements, which may require minor boundary adjustments between the 
Authority Housing Lots or other property the Authority owns (or acquires as contemplated 
herein) and parcels conveyed to Developer.  The Parties agree to cooperate in effecting any such 
boundary adjustments required, consistent with this DDA and the Vertical DDA.  The Authority 
and Developer shall include this provision in all agreements with Vertical Developers, TIHDI 
and Qualified Housing Developers, requiring such parties to cooperate with Developer and the 
Authority in such boundary adjustments. 

10.6 Title Clearance.  If the title policy issued to Developer upon the close of 
Escrow contains exceptions that would adversely affect the development of the real property or 
the Completion of the Infrastructure and Stormwater Management Controls as required under 
this DDA, and such exceptions may be removed by means of a Quiet Title Action or street 
vacation, then the Parties agree to take reasonable actions to eliminate such exceptions, at 
Developer’s sole cost, by means of Quiet Title Action or a supplemental street vacation 
ordinance. 

10.7 Conditions Precedent for Transfers of Lots to Vertical Developers.  The 
following are conditions precedent to Developer’s right to convey Lots to Vertical Developers 
(including entering into Vertical LDDAs for Lots located on Public Trust property to the extent 
the condition is applicable), unless waived by the Authority Director, although the provisions of 
paragraphs (a), (d), (e) and (f) shall not be waivable): 

(a) the Authority Director shall have Approved the Vertical 
DDA/LDDA to be executed by Developer, the Authority and Vertical Developer, together with 
any agreements or documents required by this DDA to be incorporated in the Vertical 
DDA/LDDA, in accordance with Article 4; provided, however, that Authority Director shall not 
disapprove any Vertical DDA/LDDA that is substantially in the form of the Vertical 
DDA/LDDA Form and in compliance with this DDA, including Section 4.1, and all applicable 
exhibits attached hereto; 

(b) Developer shall have satisfied the then current obligations under 
this DDA and the Schedule of Performance, including the Financing Plan, Housing Plan and the 
Community Facilities Obligations for the Lot;  

(c) Developer shall have recorded the Master CC&Rs against the Lot, 
which shall be in the form Approved by the Authority in accordance with Section 10.3.2(e). 

(d) If Developer is in Material Breach under this DDA, Developer 
shall have complied with the terms and conditions of Section 4.1 hereof; 

(e) for the Transfer of any Lot under Section 17.2 or 17.3, Authority 
and Developer have complied with the procedures under Sections 17.4 and 17.5; and  

(f) Developer shall have recorded in the Official Records a Final 
Subdivision Map covering the Lot. 
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11. Property Condition. 

11.1 As Is. 

11.1.1 The Parties acknowledge that the Authority will receive the Project 
Site in phases by quitclaim deeds from the Navy under the Conveyance Agreement.  Subject to 
the provisions of Article 10, the Authority shall convey any and all property to be conveyed by 
the Authority to Developer under this DDA strictly in its “as is, where is” condition with all 
faults and defects and neither party shall take any actions that materially exacerbate the 
environmental condition of such property between the date the Navy conveys to the Authority 
and the date the Authority conveys to Developer.  Subject to the provisions of Article 10, 
Developer agrees to accept the Project Site in its condition at the close of Escrow, acknowledges 
that notwithstanding anything to the contrary in Article 6 the Authority makes no express or 
implied representation or warranty as to the condition or title of any real property to be conveyed 
by the Authority to Developer under this DDA and acknowledges that all necessary physical and 
title due diligence shall be performed by Developer in accordance with this DDA. 

11.1.2 Developer has been given the opportunity to investigate the Project 
Site fully, using experts of its own choosing, and the Authority shall continue to give Developer 
such opportunity under a Permit to Enter, with such reasonable conditions as the Authority may 
impose for any testing.  In connection with such investigations, the Authority, at no cost to the 
Authority, shall cooperate reasonably with Developer and shall afford Developer access, upon 
not less than five (5) days’ prior notice to the Authority, and otherwise at all reasonable times, to 
such non-privileged books and records as the Authority shall have in its possession or control 
relating to the prior use and/or ownership of the Project Site. 

11.1.3 Developer acknowledges that no City Party has made any 
representation or warranty, express or implied, with respect to the Project Site, and Developer 
expressly releases the City Parties from all Losses (as defined in Section 22.1 below) arising out 
of or relating to the condition of any improvements, the size, suitability or fitness of the land, the 
existence of Hazardous Substances, compliance with any Environmental Laws, or otherwise 
affecting or relating to the condition, development, use, value, occupancy or enjoyment of the 
Project Site, excluding any Losses arising from any Release of a Hazardous Substance to the 
extent that it is caused, contributed to or exacerbated by a City Party.  Nothing in this Agreement 
shall be construed as a release by Developer of any claims against the United States for any 
Losses, including without limitation any Losses arising from the Navy’s violation of an 
Environmental Law or its failure to comply with a requirement of the Conveyance Agreement or 
the Federal Facility Site Remediation Agreement.  Developer expressly understands that the 
portions of the Project Site conveyed by the Authority to Developer are being conveyed strictly 
in their “as is, where is” condition with all faults and defects.  The provisions of this Section 
11.1.3 shall survive the close of Escrow. 

Developer acknowledges that it is familiar with Section 1542 of the California Civil 
Code, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 



 

45 

TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR. 

Developer waives and relinquishes any right or benefit that it has or may have under Section 
1542 of the California Civil Code or any similar or successor provision of law pertaining to the 
foregoing release. 

11.1.4 After the close of Escrow, Developer shall comply with all 
provisions of Environmental Laws applicable to the real property conveyed to Developer, 
although Developer shall only be obligated to perform Environmental Remediation as follows: 

(a) except as provided in paragraph (b) below, Developer shall 
perform all Environmental Remediation that may be required under any Environmental Law or 
this DDA, during the time of Developer’s ownership, the cost of which shall be deemed a Project 
Cost, subject to the applicable limitations set forth in the Financing Plan; and 

(b) Notwithstanding any other provision of this Agreement, 
Developer shall have no obligation to perform any Environmental Remediation that is the 
Navy’s responsibility under the Conveyance Agreement, the Federal Facility Site Remediation 
Agreement, or applicable Law. 

11.1.5 Except as set provided in Section 11.1.4(b), Developer shall 
perform such Environmental Remediation as may be required to perform its obligations under 
this DDA in accordance with the Schedule of Performance, the Infrastructure Plan, the Housing 
Plan, the Parks and Open Space Plan, the Sustainability Obligations, the Community Facilities 
Obligations, the Transportation Plan Obligations and the Phasing Plan.   

11.1.6 The Authority releases Developer, its partners, Affiliates and 
owners, and the officers, partners, agents, employees and members of each of them (each, a 
“Developer Party”), for any Losses suffered by the Authority relating to (i) the Navy’s violation 
of any Environmental Law or the Navy’s failure to comply with a requirement of the 
Conveyance Agreement or the Federal Facility Site Remediation Agreement, or (ii) any Release 
of a Hazardous Substance, or any pollution, contamination or Hazardous Substance-related 
nuisance on, under or from the Project Site, or any other physical condition on the Project Site, to 
the extent the Release, pollution, contamination, nuisance or physical condition occurred or 
existed before the conveyance of such property to Developer; provided, however, that this 
release does not extend to Losses caused by:  (A) any Release of a Hazardous Substance to the 
extent that it is caused, contributed to or exacerbated by a Developer Party or (B) breach of 
obligations assumed by a Developer Party under any agreement (including this DDA) under 
which the Developer Party assumes responsibility for any Environmental Remediation.  The 
Authority reserves its rights to enforce Developer’s obligations under this DDA and any and all 
of the foregoing agreements and to take such additional actions as may be set forth in such 
agreements. 



 

46 

The Authority acknowledges that it is familiar with Section 1542 of the California Civil 
Code, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR. 

The Authority waives and relinquishes any right or benefit that it has or may have under 
Section 1542 of the California Civil Code or any similar or successor provision of law pertaining 
to the foregoing release. 

11.2 Hazardous Substance Indemnification. 

11.2.1 In addition to the Indemnifications set forth in Section 22, 
Developer shall Indemnify the City Parties from and against any and all Losses incurred by or 
asserted against any City Party in connection with, arising out of, or in response to, or in any 
manner relating to: 

(a) Developer’s breach of any obligation under this DDA with 
respect to Hazardous Substances;  

(b) Developer’s violation of any Environmental Law on or 
relative to the Project Site; 

(c) a City Party’s indemnification of the State under the Public 
Trust Agreement Exchange Agreement for the environmental condition of certain land conveyed 
to the State; provided that if this DDA is terminated for any reason, Developer’s Indemnification 
under this clause (c) with respect to any real property for which Developer did not obtain a Sub-
Phase Approval shall terminate on the earlier of (i) the date that the Authority enters into a new 
disposition and development agreement or similar agreement with a developer that covers the 
applicable real property, and (ii) four (4) years following the date of termination of this DDA 
with respect to such real property; 

(d) any Release or threatened Release of a Hazardous 
Substance, or any condition of pollution, contamination or Hazardous Substance-related nuisance 
on, under or from real property at the Project Site (including any Public Property) to the extent 
the Release, threatened Release, condition, contamination or nuisance commenced or was 
created during the period of Developer’s ownership of such real property or was caused, 
contributed to, or exacerbated by Developer or others for whom Developer is responsible; 
provided, that this clause (d) shall not apply as to  a City Party to the extent such violation, 
Release, threatened Release, condition, contamination or nuisance commenced or was created by 
or caused, contributed to or exacerbated by a City Party.   

In addition, notwithstanding the termination language in clause (c) of the foregoing 
sentence, Developer’s Indemnification under this Section 11.2.1 shall not terminate (x) with 
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respect to the real property for which Developer obtained a Sub-Phase Approval or (y) to the 
extent the indemnification obligation is covered under clauses (a), (b), or (d) of this Section 
11.2.1.  Subject to the foregoing, Developer’s obligations under this Section 11.2.1 shall: (1) 
apply regardless of the availability of insurance proceeds; and (2) survive the expiration or other 
termination of this DDA and the Authority’s issuance of the Certificate of Completion for all of 
the Infrastructure and Stormwater Management Controls related to such Lot. 

However, if it is reasonable to assert that a claim for Indemnification under this Section 
11.2.1 is covered by a pollution liability insurance policy or the indemnification provisions of 
Section 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law 102-484), 
pursuant to which the Authority and/or such City Party is an insured party or a potential 
claimant, then the Authority shall reasonably cooperate with Developer in asserting a claim or 
claims under such insurance policy or indemnity but without waiving any of its rights under this 
Section 11.2.1.  Developer specifically acknowledges and agrees that it has an immediate and 
independent obligation to defend the City Parties from any claim that may reasonably fall or is 
otherwise determined to fall within the indemnification provision of this Section 11.2.1, even if 
the allegations are or may be groundless, false or fraudulent.  Developer’s obligation to defend 
under this Section 11.2.1 shall arise at the time such claim is tendered to Developer and shall 
continue at all times thereafter.  Notwithstanding the foregoing, if a City Party is a named 
insured on a pollution liability insurance policy obtained by the Developer, such City Party will 
not seek indemnification from Developer under this Section 11.2.1 unless it has asserted and 
diligently pursued a claim for insurance under such policy and until any limits from the policy 
are exhausted, on condition that (i) Developer pays any self-insured retention amount required 
under the policy, and (ii) nothing in this sentence requires any City Party to pursue a claim for 
insurance through litigation prior to seeking indemnification from Developer.   

11.2.2 In addition to the Indemnifications set forth in Section 22, Vertical 
Developers shall each Indemnify the City Parties from and against any and all Losses incurred 
by or asserted against any City Party in connection with, arising out of, in response to, or in any 
manner relating to (i) such Vertical Developer’s violation of any Environmental Law on or 
relative to the Project Site or (ii) any Release or threatened Release of a Hazardous Substance, or 
any condition of pollution, contamination or Hazardous Substance-related nuisance on, under or 
from real property at the Project Site (including any Public Property) to the extent the Release, 
threatened Release, condition, contamination or nuisance occurred during the period of such 
Vertical Developer’s ownership thereof or was caused, contributed to, or exacerbated by such 
Vertical Developer or others for whom such Vertical Developer is responsible, except, as to a 
City Party, to the extent such violation, Release, threatened Release, condition, contamination or 
nuisance was caused, contributed to or exacerbated by a City Party.  A Vertical Developer’s 
obligations under this Section 11.2.2 shall (1) apply regardless of the availability of insurance 
proceeds and (2) survive the expiration or termination of this DDA and the Authority’s issuance 
of the Certificate of Completion for all of the Vertical Improvements for such Vertical 
Developer.  However, if it is reasonable to assert that a claim for Indemnification under this 
Section 11.2.2 is covered by a pollution liability insurance policy or the indemnification 
provisions of Section 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law 
102-484), under which the Authority and/or such other City Party is an insured party or a 
potential claimant, then the Authority shall reasonably cooperate with Vertical Developer in 
asserting a claim or claims under such insurance policy but without waiving any of its rights 
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under this Section 11.2.2.  Each Vertical Developer shall specifically acknowledge and agree that 
it has an immediate and independent obligation to defend the City Parties from any claim that 
may reasonably fall or is otherwise determined to fall within the indemnification provision of 
this Section 11.2.2, even if allegations are or may be groundless, false or fraudulent.  A Vertical 
Developer’s obligation to defend shall arise at the time such claim is tendered to such Vertical 
Developer and shall continue at all times thereafter.  Notwithstanding the foregoing, if a City 
Party is a named insured on a pollution liability insurance policy, such City Party will not seek 
indemnification from Vertical Developer under this Section 11.2.2 unless it has asserted and 
diligently pursued a claim for insurance under such policy and until any limits from the policy 
are exhausted, on condition that (i) Vertical Developer pays any self-insured retention amount 
required under the policy, and (ii) nothing in this sentence requires any City Party to pursue a 
claim for insurance through litigation prior to seeking indemnification from Vertical Developer. 

11.2.3 The term “Hazardous Substance” means any material, waste, 
chemical, compound, substance, mixture, or byproduct that is identified, defined, designated, 
listed, restricted or otherwise regulated under Environmental Laws as a “hazardous constituent”, 
“hazardous substance”, “hazardous waste constituent”, “infectious waste”, “medical waste”, 
“biohazardous waste”, “extremely hazardous waste”, “pollutant”, “toxic pollutant”, or 
“contaminant”, or any other designation intended to classify substances by reason of properties 
that are deleterious to the environment, natural resources, wildlife or human health or safety, 
including, without limitation, ignitability, infectiousness, corrosiveness, radioactivity, 
carcinogenicity, toxicity and reproductive toxicity.  Hazardous Substance includes, without 
limitation, any form of natural gas, petroleum products or any fraction thereof, asbestos, 
asbestos-containing materials, polychlorinated biphenyls (“PCBs”), PCB-containing materials, 
and any substance that, due to its characteristics or interaction with one or more other materials, 
wastes, chemicals, compounds, substances, mixtures or byproducts, damages or threatens to 
damage the environment, natural resources, wildlife or human health or safety. 

11.2.4 The term “Environmental Laws” includes all applicable present 
and future federal, State and local laws, statutes, rules, regulations, ordinances, standards, 
directives, and conditions of approval, all administrative or judicial orders or decrees and all 
permits, license approvals or other entitlements, or rules of common law pertaining to Hazardous 
Substances, the protection of the environment, natural resources, wildlife, human health or 
safety, or employee safety or community right-to-know requirements related to the work being 
performed under this DDA or a Vertical DDA. 

11.2.5 The term “Release” means any accidental or intentional spilling, 
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, 
dumping, or disposing into the air, soil gas, land, surface water, groundwater or environment 
(including the abandonment or discarding of barrels, containers, and other closed receptacles 
containing any Hazardous Substance).  The term includes a threatened “Release” but does not 
include any passive migration of a Hazardous Substance through the air, soil gas, land, surface 
water or ground water after the Hazardous Substance has been previously spilled, leaked, 
pumped, poured, emitted, discharged, injected, escaped, leached, dumped or disposed into the 
air, soil, gas, land, surface water or groundwater.   
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11.3 Environmental Insurance.   The Parties shall obtain, at Developer’s sole 
cost, pollution legal liability insurance as specified in the Insurance Requirements, except to the 
extent insurance meeting such specifications cannot be obtained for a commercially reasonable 
premium, in which case the failure to obtain such pollution legal liability insurance shall not be 
an Event of Default hereunder, but shall be considered an event of Force Majeure.  The 
Authority and Developer each will use commercially reasonable efforts to obtain the 
environmental insurance policy proceeds when applicable, and will reasonably cooperate with 
each other in connection with pursuing claims under the policies.  

11.4 Damage and Destruction.  From and after the Effective Date, Developer 
shall assume all risk of damage to or destruction of real property to be conveyed to Developer 
under this DDA, subject to the terms of this Section 11.4.  Since Developer plans to develop the 
Project Site, any existing improvements that are not required by a Major Phase Approval to 
remain do not have significant value for Developer, and therefore damage to or destruction of 
such improvements will not affect the Parties’ rights and obligations under this DDA, which will 
continue in full force and effect without any modification except as set forth below.  If permitted 
by applicable law, the Authority shall assign to Developer at close of Escrow any and all 
unexpended insurance proceeds and any uncollected claims and rights under insurance policies 
covering such damage or destruction, if any.  But, if solely as a result of an earthquake, flood, 
other act of God or other casualty event outside of Developer’s reasonable control occurring after 
the Effective Date but before close of Escrow for the real property in a Sub-Phase, the estimated 
cost to construct the Infrastructure and Stormwater Management Controls for the Sub-Phase, net 
of any available insurance proceeds, exceeds Developer’s then current construction cost 
estimates (without reference to the damage or destruction) by more than twenty percent (20%), 
Developer shall have the right, as its sole remedy, to terminate this DDA as to the Sub-Phase in 
question by notice to the Authority; provided, however, that prior to termination, Developer may 
deliver a Requested Change Notice to the Authority in accordance with Section 3.8.2.  In 
addition, if an earthquake or other event referenced above occurs, Developer will arrange with 
commercially reasonable promptness, in light of the circumstances, to have an updated 
construction cost estimate for the Infrastructure and Stormwater Management Controls for such 
Sub-Phase, and applicable Major Phase, prepared by a construction cost estimator Approved by 
the Authority Director.  The updated construction cost estimate will reflect any additional costs 
caused by the earthquake or other event referenced above, and the estimator shall be instructed to 
deliver copies of its estimate to Developer and the Authority, each of whom will confirm receipt 
by notice to the other.  If the updated construction cost estimate exceeds Developer’s most recent 
prior construction cost estimate by at least the percentage specified above, then Developer may 
terminate this DDA for the real property in question by notice to the Authority within one 
hundred twenty (120) days after receipt of the updated estimate.  If the updated estimate does not 
exceed the prior construction cost estimate by such percentage, Developer does not elect to 
terminate, or Developer fails to respond within such one hundred twenty (120) day period, the 
Parties’ rights and obligations under this DDA will not be affected and this DDA shall continue 
in full force and effect without regard to such damage or destruction, provided, that Developer 
and the Authority shall reasonably revise the Schedule of Performance to reflect any additional 
time Developer may need to make adjustments to the Infrastructure and Stormwater 
Management Controls or other plans for the applicable property.  The Authority will have no 
obligation to repair any improvements on the Project Site or have any liability for their damage 
or destruction, however caused. 
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11.5 Proportionality.  If Developer’s proposed termination of a Sub-Phase 
under Section 11.4 would result in a violation of the proportionality principle set forth in Section 
1.7, as reasonably determined by the Authority Director, then the Authority Director shall so 
notify Developer and the Parties shall negotiate in good faith for a proposed resolution that 
maintains the benefit of the bargain for both Parties.  The period of such good faith negotiations 
shall be Administrative Delay.  If the Parties are unable to reach agreement within one hundred 
twenty (120) days after Developer’s receipt of the Authority’s notice, then either Developer or 
the Authority may submit the matter to arbitration under Section 15.2.   

11.6 Deed Restrictions.  The Parties anticipate that the environmental remedies 
selected by the Navy in Final Records of Decision for certain real property in the Project Site 
will require the imposition of land use and activity restrictions on such property.  Such land use 
restrictions will be contained in quitclaim deeds from the Navy for such property or in other 
enforceable restrictions imposed on such property.   

12. Amendments to Transaction Documents.  The Authority shall not approve, 
recommend, or forward to the Board of Supervisors or any City Agency or Governmental Entity 
for approval any termination of or amendment, supplement, or addition to any component of the 
Transaction Documents or Development Requirements (an “Amendment Action”) unless 
consistent with this Section 12. 

12.1 Before Issuance of the Last Certificate of Completion.  Before issuance of 
the last Certificate of Completion for the Project (including all Horizontal and Vertical 
Improvements contemplated under this DDA as of the Reference Date or Approved by the 
Authority at any time thereafter), the Authority may only take an Amendment Action without 
Developer’s Consent if such Amendment Action would be permitted under the Development 
Agreement. 

12.2 Following Issuance of the Last Certificate of Completion.  Following 
issuance of the last Certificate of Completion for the Project (including all Improvements 
contemplated under this DDA as of the Reference Date or at any time thereafter) within the 
Project Site, the Authority may take an Amendment Action without Developer’s Consent if the 
Amendment Action would be permitted under the Development Agreement.  The provisions of 
this Section 12.2 shall survive the termination of this DDA. 

12.3 Prior to Completion of Reimbursements under Financing Plan or 
Acquisition and Reimbursement Agreement.  To the extent that the Authority has any 
outstanding obligations to Developer under the Financing Plan or any Acquisition and 
Reimbursement Agreement, the Authority may not without Developer’s Consent take an 
Amendment Action that would adversely affect in any material respect (i) the continuing rights 
and obligations of Developer under this DDA, (ii) the Authority’s ability to satisfy its obligations 
to Developer under this DDA (including, but not limited to, the Financing Plan and any 
Acquisition and Reimbursement Agreement) or (iii) the amount or timing of any payments due 
to Developer from the Funding Sources under this DDA (including the Financing Plan and any 
Acquisition and Reimbursement Agreement) unless such Amendment Action would be permitted 
under the Development Agreement. 
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12.4 Developer’s Consent.  As used in this Article 12, “Developer’s Consent” 
means the prior written consent of Treasure Island Community Development, LLC, acting as 
Master Developer, except to the extent that the right to provide such consent (i) has been 
Transferred under Section 21.3, in which case Developer’s Consent shall mean the prior written 
consent of the applicable Transferee, or (ii) has been pledged to a Mortgagee, in which case 
Developer’s Consent shall also mean the prior written consent of the Mortgagee to the extent the 
Mortgage documentation so requires or (iii) has been granted to a Vertical Developer under a 
Vertical DDA/LDDA, in which case Developer’s Consent shall mean the prior written consent of 
the applicable Vertical Developer; provided, that Developer’s Consent shall only apply to a Party 
if that Party is affected by the proposed Amendment Action.  Any Person entitled to give 
Developer’s Consent shall have the right to grant or deny such consent in its sole discretion.  
Developer’s Consent shall not be required of a Person that is then in Material Breach or has 
committed an Event of Default unless and until the Material Breach or Event of Default has been 
cured. 

12.5 Notice Regarding Amendment Action.  At least fifteen (15) Business Days 
before proposing or taking any Amendment Action, the Authority shall provide notice of such 
Amendment Action to Developer and each Vertical Developer, including the text of any such 
Amendment Action. 

13. Compliance with Plans and Policies; Payment of Subsidies. 

13.1 Compliance with Plans and Obligations.  Developer and the Authority 
shall each at all times comply with the applicable provisions of the following Plans and 
Obligations, which are attached hereto and incorporated herein by this reference: 

13.1.1 the Financing Plan 

13.1.2 the Housing Plan;  

13.1.3 those provisions of the Community Facilities Plan set forth in 
Exhibit F attached hereto (the "Community Facilities Obligations");  

13.1.4 the Parks and Open Space Plan (including the provisions of the 
Habitat Management Plan incorporated therein); 

13.1.5 the provisions of the Transportation Plan set forth in Exhibit N 
attached hereto (the “Transportation Plan Obligations”); 

13.1.6 the Infrastructure Plan; and 

13.1.7 those provisions of the Sustainability Plan set forth in Exhibit O 
attached hereto (the “Sustainability Obligations”). 

13.1.8 Jobs and Equal Opportunity Program.  Developer, the Authority 
and, to the extent required in its Vertical DDA/LDDA, each Vertical Developer, shall at all times 
comply with the Treasure Island Jobs and Equal Opportunity Program attached hereto as Exhibit 
P (the "Jobs EOP").   
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13.2 Relocation Plans.  The Authority shall consult with the Developer 
regarding, and the Authority and Developer shall cooperate in effecting, any relocations required 
pursuant to the Transition Requirements in an efficient manner and in accordance with relocation 
plans prepared by Developer and Approved by the Authority, including but not limited to the 
Transition Housing Rules and Regulations.  Notwithstanding the foregoing, any and all 
relocation obligations shall be performed and satisfied in accordance with applicable law. 

13.3 Developer Subsidies.  Developer shall pay to Authority the following 
subsidies (collectively, the “Subsidies”): 

13.3.1 Open Space Annual Subsidy:  Developer shall pay to the Authority 
a subsidy for the costs of operating and maintaining Improvements constructed pursuant to the 
Parks and Open Space Plan in accordance with Section 2.7 of the Financing Plan. 

13.3.2 Transportation Subsidies: 

(a) Developer shall pay to the Authority a subsidy for the costs 
of the operation of transit facilities as provided for in the Transportation Plan in accordance with 
this Section (the “Annual Transportation Subsidy”).  Developer shall pay the Annual 
Transportation Subsidy in annual installments (each, an “Annual Transportation Subsidy 
Payment”) commencing on June 30 of the year that operation of the first new on-island shuttle, 
AC Transit bus or ferry begins service to or within the Project Site and each year thereafter (each 
a “Transportation Subsidy Payment Date”), provided, however, that for the first year only, the 
Annual Transportation Subsidy Payment shall be paid within thirty (30) days after the first new 
on-island shuttle, AC Transit bus or ferry begins service if service commences after June 30 of 
that year. 

(b) Starting with the Reference Date, Authority shall be 
credited with a non-cash “Transportation Subsidy Account” balance of Thirty Million Dollars 
($30,000,000).  The amount of each Annual Transportation Subsidy Payment shall be the lesser 
of (i) the amount of subsidy needed for transit facility operations as shown in the annual budget 
adopted by the Treasure Island Transportation Management Agency ("TITMA"), and (ii) an 
“Annual Transportation Subsidy Maximum Amount” of Four Million Dollars 
($4,000,000.00).  If the Annual Transportation Subsidy Payment in any year is less than the 
Annual Transportation Subsidy Maximum Amount, then the unused amount shall be applied to 
the Annual Transportation Subsidy Maximum Amount for the subsequent year, and such amount 
shall become the new Transportation Subsidy Maximum Amount for that year. 

(c) The Annual Transportation Subsidy Payment shall reduce 
the Transportation Subsidy Account balance by a corresponding amount.  At the end of each 
Authority Fiscal Year, commencing at the end of the Authority Fiscal Year in which the 
Reference Date occurs, the Transportation Subsidy Account balance remaining after the Annual 
Transportation Subsidy Payment has been made shall be credited with interest based on the 
increase in the Index over the prior twelve month period (except that the first interest credit shall 
be based on the period from the Reference Date to the end of the Authority Fiscal Year in which 
the Reference Date occurs).  Developer’s obligation to pay the Annual Transportation Subsidy 
shall cease when the Transportation Subsidy Account balance has been exhausted.  Developer 
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shall have no obligation to increase the available balance in the Transportation Subsidy Account 
at any time after the account is first established.   

(d) If upon Completion of the southern breakwater, as 
described in the Infrastructure Plan, there remains an unused balance in the Transportation 
Subsidy Account, Developer, upon Authority’s written request, shall pay all unused amounts to 
Authority.   

(e) Authority shall assign all Transportation Subsidy Payments 
to TITMA to the extent required, provided, however, that in all events such funds shall be 
restricted to use for operating transit and maintaining transportation facilities in accordance with 
TITMA’s governing documents and approved budget.  Commencing in the year prior to the first 
year in which the Transportation Subsidy Payment occurs and each year thereafter, Authority 
shall meet and confer with Developer and the TITMA to review a preliminary budget and transit 
service plan anticipated for the upcoming year.  This meet and confer process shall be 
coordinated with the TITMA’s budgeting process and any consultations by TITMA with the 
Water Emergency Transit Agency, AC Transit, or other transit providers.  Developer shall have 
the right to comment on the preliminary budget and service plan, and propose revisions 
reasonably designed to achieve cost savings, efficiencies or better transportation operations.  
Authority shall cooperate with Developer and the TITMA in good faith to implement such 
reasonable revisions proposed by Developer, other than as a result of the accrual of interest 
earnings set forth herein. 

(f) Transportation Capital Contributions Subsidy:  Developer 
shall pay Authority a “Transportation Capital Contributions Subsidy” in accordance with this 
Section.  Starting on the Reference Date, Authority shall be credited with a non-cash 
“Transportation Capital Contribution Account” balance of One Million Eight Hundred 
Thousand Dollars ($1,800,000), adjusted annually at the end of each Authority Fiscal Year by 
the increase in the Index over the prior twelve month period (except that the first interest credit 
shall be based on the period from the Reference Date to the end of the Authority Fiscal Year in 
which the Reference Date occurs).  Upon request by the SFMTA when required to pay for the 
purchase of a Muni bus necessary to serve the Project, Developer shall pay SFMTA the lesser of 
(i) 20% of the cost of the SFMTA bus, or (ii) Three Hundred Thousand Dollars ($300,000) 
adjusted by the percentage increase, if any, between the Index published in the month prior to the 
Reference Date and the Index published for the month prior to the applicable payment (or if no 
Index is published for the applicable month, the Index for the closest preceding month for which 
the Index is published).  Each SFMTA bus payment shall reduce the Transportation Capital 
Contribution Account balance.  If at the time SFMTA purchases its sixth bus, there remains an 
unused balance in the Transportation Capital Contribution Account, Developer upon Authority’s 
written request, shall pay all unused amounts to SFMTA.  

(g) Additional Transportation Subsidy.  Notwithstanding 
anything in this Agreement to the contrary, after the first certificate of occupancy (whether 
temporary or final) has been issued for the 4,000th dwelling unit on the Project Site, the 
Authority and the San Francisco County Transportation Authority ("SFCTA") shall have the 
right in accordance with the process described in this Section 13.3.2(g) to require further 
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commitments from Developer to reduce automobile car trips during the peak hour and improve 
transit usage. 

(i) Within one year after the issuance of the certificate 
of occupancy for the 4000th dwelling unit on the Project Site, the Authority shall (x) prepare, at 
Developer's cost, a report that analyzes the travel behavior of island residents, (y) hold a duly 
noticed public meeting of the Authority's Board of Directors on the report, and (z) make a 
recommendation to the SFCTA regarding the need to implement additional transportation 
demand management programs to reduce automobile car trips during the peak hour and improve 
transit usage.  

(ii) In the event that the report shows the residential 
transit mode share, measured as a percentage of residential transit trips out of the total residential 
off-Island person-trips, during the weekday morning and evening peak hour is 50% or less, then, 
within ninety (90) days of the report and the Authority's recommendation to the Clerk of the 
SFCTA, the SFCTA may require that the Developer pay to TITMA an additional transportation 
subsidy (the "Additional Transportation Subsidy") in the total amount of $5 million, in five 
(5) consecutive annual installments of $1 million each.  The annual installments of the 
Additional Transportation Subsidy shall commence on June 30 of the year that the SFCTA 
requires the Additional Transportation Subsidy, provided that for the first year only, the annual 
Additional Transportation Subsidy payment shall be paid within thirty (30) days of the SFCTA's 
demand.  The Additional Transportation Subsidy shall accrue interest in the same manner as 
provided in this Section 13.3.2 with respect to the Annual Transportation Subsidy. 

13.3.3 Community Facilities Subsidy: 

(a) As part of each Major Phase Application and Approval, the 
Developer and the Authority shall meet and confer to determine which Community Facility 
Obligations (as set forth in Exhibit F) will be met within that Major Phase and related Sub-
Phases with the final determination to be made by the Authority as part of the Major Phase 
Approval.  The Authority and the Developer will meet and confer to discuss whether the physical 
space for the applicable community facility will be developed by Developer in connection with 
its development of an identified Sub-Phase or if Developer will pay a subsidy to the Authority 
for the Authority to provide such space within the identified Sub-Phase (in either case, the 
“Community Facilities Subsidy”), with the final determination to be made by the Authority as 
part of the Major Phase Approval. 

(b) If the Major Phase Approval provides that Developer will 
develop the community facility, then in connection with the Sub-Phase Application that contains 
the applicable community facility, Developer shall submit to Authority for its review and 
Approval a budget and program description detailing the use of the funds for the applicable 
community facility and the proposed size of the community facility.  If Developer is to pay the 
Community Facilities Subsidy to Authority, then in connection with the Sub-Phase Approval that 
contains the applicable community facility, Authority shall submit to Developer for its review 
and Approval a budget and program description detailing the use of the funds for the applicable 
community facility.  It shall be reasonable for the applicable reviewing Party to withhold its 
Approval if the proposed community facility is inconsistent with the Community Facility 
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Obligation, if the amounts requested are budgeted for programming and/or operations, as 
opposed to capital expenditures, or if the proposed budget amount would exceed the Major Phase 
Community Facilities Maximum Amount (as described in the following paragraph). 

(c) Starting with the Reference Date, Authority shall be 
credited with a non-cash Community Facilities account balance of Twelve Million Dollars 
($12,000,000), which includes a Two Million Five Hundred Thousand Dollars ($2,500,000) 
subsidy for the child-care facility described in the Community Facilities Obligations.  If the 
Major Phase Approval requires Developer to develop the community facility, Developer shall 
develop the community facility as part of the applicable Sub-Phase.  If the Major Phase Approval 
requires Developer to pay the Community Facilities Subsidy to Authority, it shall do so within 
thirty (30) days after Authority’s request made at any time after Commencement of the 
applicable Sub-Phase.  In either case, the maximum amount of the applicable Community 
Facilities Subsidy that Developer is obligated to pay (i.e. either the maximum amount to be 
expended by Developer on all hard and soft costs for its development of the Community Facility 
or the maximum amount to be paid to Authority if Authority is to construct the Community 
Facility) shall be the lesser of (i) the amount of subsidy Approved by Parties as part of the Sub-
Phase Application, and (ii) a “Major Phase Community Facilities Maximum Amount” of 
Two Million Three Hundred Seventy Five Thousand Dollars ($2,375,000.00), excluding the 
amount for the child-care facility.  If the Community Facilities Subsidy in any Major Phase is 
less than the Major Phase Community Facilities Maximum Amount for that Major Phase, then 
the unused amount shall be applied to the Major Phase Community Facilities Maximum Amount 
for the next Major Phase for which an Application is submitted to the Authority, and such 
amount shall become the new Major Phase Community Facilities Maximum Amount for that 
Major Phase.   

(d) Each Community Facilities Subsidy payment (i.e., the 
amount either paid by Developer to Authority, or the actual amount expended by Developer for 
reasonable and customary hard and soft costs for construction of the applicable Community 
Facility as evidenced by invoices, proofs of payment and other reasonably satisfactory evidence 
submitted to Authority of total hard and soft costs incurred by Developer upon Completion of the 
applicable community facility) shall reduce the Community Facilities account balance by the 
corresponding amount.  Each year, the Community Facilities account balance remaining after a 
Community Facilities Subsidy payment has been made shall be credited with interest based on 
the increase in the Index over the prior twelve month period (except that the first interest credit 
shall be based on the period from the Reference Date to the end of the Authority Fiscal Year in 
which the Reference Date occurs).  Developer’s obligation to pay the Community Facilities 
Subsidy shall cease when the Community Facilities account balance has been exhausted.  
Developer shall have no obligation to increase the available balance in the Community Facilities 
account at any time after the account is first established, other than as a result of the accrual of 
interest as set forth herein.   

(e) If, upon Approval of the Major Phase Application of Major 
Phase 4, there remains a balance in the Community Facilities account, Developer, upon 
Authority’s written request, shall pay an amount equal to the unused balance to Authority for 
uses consistent with the Community Facilities Plan.   
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13.3.4 Developer Housing Subsidy.  Developer shall pay to the 
Authority a subsidy for the development of Authority Housing Units on the Authority Housing 
Lots and the implementation of the Transition Housing Rules and Regulations (the “Developer 
Housing Subsidy”).  The Developer Housing Subsidy shall be paid over time as set forth in the 
Housing Plan, and shall equal the total number of Market Rate Units allowed to be constructed 
on each Market Rate Lot as set forth in the Vertical DDA for such Lot multiplied by Seventeen 
Thousand Five Hundred Dollars ($17,500), subject to the minimum and maximum requirements 
set forth in Section 6.1(b) of the Housing Plan.  In addition, Developer shall pay to the Authority 
the Housing Costs payment described in Section 3.6 of the Financing Plan. 

13.3.5 School Improvement Payment:   

(a) Developer shall pay to the Authority a Five Million Dollar 
($5,000,000) subsidy to be used only for the refurbishment of school facilities on Treasure Island 
(the “School Subsidy”).  Commencing on the Reference Date, Authority shall be credited with a 
non-cash School Subsidy account balance of Five Million Dollars ($5,000,000).  At the end of 
each Authority Fiscal Year, commencing at the end of the Authority Fiscal Year in which the 
Reference Date occurs, the School Subsidy account balance shall be credited with interest based 
on the percentage increase in the Index over the prior twelve (12) months (except that the first 
interest credit shall be based on the period from the Reference Date to the end of the Authority 
Fiscal Year in which the Reference Date occurs).  Developer shall have no obligation to replace 
the available balance in the School Subsidy account at any time after the account is first 
established, other than as a result of the accrual of interest as set forth herein.   

(b) The School Subsidy shall be payable to Authority for use 
by the San Francisco Unified School District (“SFUSD”) or the Authority (through a qualified 
school of its choosing), if SFUSD or the Authority (through a qualified school of its choosing) 
undertakes the refurbishment of the existing school on Treasure Island for use as a K-5 or K-8 
school by obtaining a building permit and commencing work.  Notwithstanding the foregoing, if 
SFUSD or the Authority has not obtained a building permit and commenced work on the school 
prior to issuance of a building permit for the 2,500th Residential Unit, then at any time thereafter 
prior to SFUSD or the Authority obtaining a building permit to commence refurbishment work 
of the existing school facilities for a K-5 or K-8 school, Developer shall be entitled to identify a 
qualified school operator subject to the Authority's Approval to enter into an LDDA and a 
Ground Lease with the Authority for the refurbishment of the existing school facilities as a K-5 
or K-8 school, or at such other location on the Project Site as Approved by the Authority.  Such 
Ground Lease shall be at no rent and on such other terms as are mutually agreed-upon by the 
parties, and the School Subsidy shall be applied to the refurbishment of the existing school by 
the applicable school operator for use as a K-5 or K-8 school.  

13.3.6 Ramps/Viaduct Subsidy.  Developer shall pay a subsidy to the 
Authority for reimbursement for the costs of construction of ramps and viaduct improvements on 
Yerba Buena Island (the "Ramps Subsidy").  The Ramps Subsidy shall be equal the "TIDA 
Reimbursement Obligation" due from the Authority to the SFCTA in accordance with Section 4 
of the Memorandum of Agreement for Project Management and Oversight, Engineering and 
Environmental Services for the Yerba Buena Improvements Project dated July 1, 2008, as 
amended (the "SFCTA MOA").  The Ramps Subsidy shall be payable to the Authority (or at the 
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Authority's request, directly to the SFCTA) as a City Cost, in accordance with Section 19.8 
hereof, and the amounts and the due dates for payment of the Ramps Subsidy shall be consistent 
with the TIDA Reimbursement Obligation under Section 4 of the SFCTA MOA, as amended. 

13.3.7 Fill Payment:  Developer shall have the right to use dirt from the 
fill stockpile located on a portion of the Project Site that is the subject of the agreement between 
Authority and D.A. McCosker Construction Co., dated June 8, 2010 (the "Soil Stockpile"), from 
time to time during construction of Infrastructure and Stormwater Management Controls.  
Developer’s use of the fill shall be pursuant to a Permit to Enter.  Developer shall pay Authority 
for the use of the fill at the rate of Three Dollars and Fifty Cents ($3.50) per cubic yard as such 
fill is removed from the Soil Stockpile in accordance with the Permit to Enter.  If any fill remains 
in the Soil Stockpile after December 31, 2015, Developer shall pay Authority a fill removal 
subsidy based on the remaining amount of fill times $3.50 per cubic yard, in three (3) equal 
annual installments commencing on February 1, 2016, up to a maximum amount of One Million 
Dollars ($1,000,000). 

13.3.8 TIHDI Job Broker Program Subsidy.  Developer shall pay the 
TIHDI Job Broker Program Subsidy to fund the TIHDI Job Broker program in accordance with 
the terms of Section 9 of the Jobs EOP. 

14. [Reserved]. 

15. Resolution of Certain Disputes. 

15.1 Arbitration Matters and Expedited Issues.   

15.1.1 Each of the following is an “Arbitration Matter” following notice 
from one Party to another Party that a dispute exists as to such matter:  (i) disapproval by the 
Authority of Construction Documents for Infrastructure and Stormwater Management Controls, 
but not the failure of the Authority to grant a Certificate of Completion (and any consent 
necessary from the Department of Public Works or any other City Agency shall not be governed 
by this DDA); (ii) the Parties’ failure to reach agreement under Section 11.5 [Proportionality]; 
(iii) the failure of the Authority Director to Approve a Vertical DDA or Vertical LDDA; (iv) 
disputes under Articles 17 [Sale of Lots], Article 24 [Excusable Delay]; (v) the sufficiency of 
Adequate Security provided under Article 26, but not any disputes regarding the right to call or 
act upon Adequate Security or the failure of an obligor of Adequate Security to perform its 
obligations under the Adequate Security; (vi) disputes related to the Work Program and Redesign 
Budget described in Section 6.2.5; and (vii) disputes under provisions set forth in Exhibits to this 
DDA that call for or permit arbitration and do specify a specific arbitration process.  

15.1.2 Each of the following is an “Expedited Arbitration Matter” 
following notice from on Party to another Party that a dispute exists as to such matter: (i) Major 
Phase Decisions; (ii) proposed amendments to appraisal instructions (pursuant to Section 17.4.2); 
(iii) proposed additions or subtractions to the Qualified Appraiser Pool (pursuant to Section 
17.4.1); or (iv) proposed additions or subtractions to the Pre-Approved Arbiters List (pursuant to 
Section 15.3.1). 



 

58 

15.1.3 Any other provision of this Agreement notwithstanding, (i) 
Expedited Arbitration Matters shall be resolved by binding arbitration in accordance with the 
expedited dispute resolution procedure set forth in Section 15.3.2, (ii) Arbitration Matters shall 
be resolved by non-binding arbitration in accordance with the non-binding arbitration procedures 
set forth in Section 15.3.3, and (iii) such other disputes under this Agreement shall be resolved 
either by non-binding arbitration in accordance with the non-binding arbitration procedures set 
forth in Section 15.3.3 if the Parties mutually agree, or barring such mutual agreement as to a 
particular other dispute, in accordance with this Agreement and all applicable laws. 

15.2 Good Faith Meet and Confer Requirement.   

15.2.1 With respect to any dispute regarding an Arbitration Matter or an 
Expedited Arbitration Matter, the Parties shall make a good faith effort to resolve the dispute 
prior to submitting the dispute to arbitration.  Within five (5) Business Days after a request to 
confer regarding an identified matter, representatives of the Parties who, if permissible, are 
vested with decision-making authority shall meet to resolve the dispute.  If the Parties are unable 
to resolve the dispute at the meeting (or such longer time as each Party may agree each in its sole 
discretion), the matter shall immediately be submitted to the expedited dispute resolution process 
set forth in Section 15.3.2 for Expedited Arbitration Matters and the general dispute resolution 
process set forth in Section 15.3.3 for Arbitration Matters. 

15.2.2 With respect to any other dispute arising hereunder this DDA, the 
Parties shall make a good faith effort to resolve the dispute in the most expeditious manner 
possible.  Within five (5) Business Days after receipt of the notice of dispute, representatives of 
the affected Parties shall meet to resolve the dispute.  If the Parties are unable to resolve the 
dispute in good faith within ten (10) Business days after receipt of the notice of dispute, the 
Parties shall either agree within ten (10) Business Days after receipt of the notice of dispute to 
proceed with the non-binding arbitration procedures set forth in Section 15.3.3, or barring such 
agreement, either Party may proceed unilaterally as permitted by this Agreement or by law.  
Notwithstanding the foregoing, if Developer or the Authority Director (but not the Authority 
Board) fails to Approve a matter as to which it is required by this DDA to be reasonable, the 
Party who requested the Approval shall have the right to submit the matter of whether the failure 
to Approve was reasonable to the arbitration procedures set forth in Section 15.3.3. 

15.3 Dispute Resolution Procedures. 

15.3.1 Arbiters.  The arbitrator (“Arbiter”) of Arbitration Matters and 
Expedited Arbitration Matters will be selected by mutual agreement of the parties to be 
determined no later than thirty (30) days prior to the Initial Closing under the Conveyance 
Agreement from a list of pre-approved Arbiters attached hereto as Exhibit Q (the “Pre-
Approved Arbiters List”).  The Arbiter will hear all disputes under this Agreement unless the 
Arbiter is not available to meet the time schedule set forth herein, in which case the Parties may 
agree to direct the dispute to another Arbiter on the Pre-Approved Arbiters List.  If none of the 
Arbiters listed is able or willing to serve, the parties shall mutually agree on the selection of an 
Arbiter to serve for the purposes of this dispute.  The Arbiter appointed must meet the Arbiters’ 
Qualifications.  The “Arbiter’s Qualifications” shall be defined as at least ten (10) years 
experience in a real property professional capacity, such as a real estate appraiser, broker, real 
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estate economist, or attorney, in the Bay Area.  The Parties shall review the Pre-Approved 
Arbiters List on an annual basis, determine the continued availability and willingness to serve of 
each Arbiter, and may at that time or from time to time, seek to add or subtract arbiters from the 
Pre-Approved Arbiter List, by notice in writing to the other Party.  Any such notice will be 
accompanied by supporting documentation of the new proposed Arbiter’s qualifications or with 
the reasons for seeking to remove an Arbiter from the Pre-Approved Arbiters List, as applicable.  
The other Party shall have fifteen (15) Business Days to respond in writing to such request, and 
failure to respond shall be deemed consent so long as the notice shall include a statement 
providing that the failure to respond in such fifteen (15) Business Day period shall be deemed 
consent.  If the other Party objects, the Parties shall confer pursuant to Section 15.2.2 and 
thereafter such disputes (if still unresolved after conferring) shall be referred to arbitration 
pursuant to Section 15.3.2. Notwithstanding the foregoing, if based upon the annual review or at 
any time during the Term, the Parties become aware that an Arbiter has become unavailable to 
serve in any prospective Arbitration or has expressed an unwillingness to continue to serve, the 
Parties shall replace that Arbiter with a new Arbiter mutually agreed-upon by the Parties. 

15.3.2 Expedited Dispute Resolution Procedure.  The Party(ies) disputing 
any Expedited Arbitration Matter shall, within fifteen (15) Business Days after submittal of the 
dispute to arbitration, submit a brief with all supporting evidence to the Arbiter with copies to all 
Parties.  Evidence may include, but is not limited to, expert or consultant opinions, any form of 
graphic evidence, including photos, maps or graphs and any other evidence the Parties may 
choose to submit in their discretion to assist the Arbiter in resolving the dispute.  In either case, 
any interested Party may submit an additional brief within five (5) Business Days after 
distribution of the initial brief.  The Arbiter thereafter shall hold a telephonic hearing and issue a 
decision in the matter promptly, but in any event within twenty-five (25) Business Days after the 
initiation of the arbitration, unless the Arbiter determines that further briefing is necessary, in 
which case the additional brief(s) addressing only those items or issues identified by the Arbiter 
shall be submitted to the Arbiter (with copies to all Parties) within ten (10) Business Days after 
the Arbiter’s request, and thereafter the Arbiter shall hold a telephonic hearing and issue a 
decision promptly but in any event within ten (10) Business Days after submission of such 
additional briefs, and no later than forty-five (45) Business Days after the initiation of the 
arbitration.  The decision of the Arbiter will be final, binding on the Parties and non-appealable.   

15.3.3 Non-Binding Arbitration Process for Other Disputes. 

(a) Election to Participate in Non-Binding Arbitration.  For 
Arbitration Matters and other disputes under this DDA that the parties agree to arbitrate in 
accordance with Section 15.2.2, the Parties shall submit the dispute to non-binding arbitration by 
notifying the Arbiter (selected as described in Section 15.3.1) of the dispute within ten (10) 
Business Days after expiration of the good faith meet and confer provisions of Section 15.2.  
Thereafter, within ten (10) Business Days, each Party to the dispute shall submit to the Arbiter 
and serve on the other Party to the non-binding arbitration a short statement of the dispute and a 
proposed discovery and hearing schedule. 

(b) Preliminary Hearing.  Within twenty (20) Business Days 
after notice of the election to participate in non-binding arbitration, the Arbiter shall conduct, 
either telephonically or in-person, a preliminary hearing.  At the preliminary hearing the Arbiter 
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shall decide discovery and briefing issues and set dates, including a hearing date.  In resolving 
discovery issues, the Arbiter shall consider expediency, cost effectiveness, fairness, and the 
needs of the Parties for adequate information with respect to the dispute. 

(c) Retention of Consultants.  The Parties by mutual agreement 
may retain consultants to assist the Arbiter in the course of Arbitration, if requested by the 
Arbiter.  In his or her request, the Arbiter shall provide to all Parties to the dispute an explanation 
for the need for the consultant, the consultant’s identity, hourly rate, and the estimated costs of 
the service.  All Parties to the dispute must approve the retention of the consultant and, if 
retention of the consultant is approved, how the Parties will share the cost of the consultant.  The 
consultant’s cost shall not exceed $10,000 without the prior written consent of the Parties to the 
dispute. 

(d) Commencement of Non-Binding Arbitration.  The non-
binding arbitration hearing shall commence no later than sixty (60) days after the initial 
preliminary hearing, unless the Parties to the dispute mutually agree to extend the date or the 
Arbiter extends the date. 

(e) Additional Procedural Requirements.  The procedural rules 
of the non-binding arbitration under Section 15.3.3 shall be supplemented by any non-conflicting 
non-binding arbitration procedures of other alternative dispute resolution providers as may be 
mutually agreed upon by the Parties from time to time, applicable to commercial non-binding 
arbitration, and may be modified by agreement of the Parties. 

(f) Decision of Arbiter.  The Arbiter shall make a written non-
binding advisory decision, specifying the reasons for the decision, within twenty (20) calendar 
days after the hearing.  Each Party will give due consideration to the Arbiter’s decision prior to 
pursuing further legal action, which decision to pursue further legal action shall be made in each 
Party’s sole and absolute discretion. 

(g) Time Period to Complete Non-binding Arbitration.  The 
non-binding arbitration shall be completed within eighty (80) calendar days of the preliminary 
hearing, unless the parties to the dispute mutually agree to extend the date or the Arbiter extends 
the date. 

15.3.4 Additional Provisions Governing Non-binding Arbitration of 
Disputes. 

(a) Disputes Involving Arbitrability of Disputes.  The Arbiter 
shall decide any dispute involving either the right to have a disputed matter submitted to non-
binding arbitration or whether the matter is properly the subject of the expedited dispute 
resolution procedure pursuant to Section 15.3.2.  The Parties to such dispute shall provide notice 
of the dispute and submit in writing their respective positions regarding the dispute to the 
Arbiter.  No such submission shall exceed ten double spaced pages.  The Arbiter shall make his 
or her decision within five (5) days of the last submission.   

(b) No Res Judicata or Collateral Estoppel Effect.  Any 
determination or finding of any non-binding arbitration conducted pursuant to this Article shall 
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not have any res judicata or collateral estoppel effect in any other non-binding arbitration 
conducted pursuant to this Article, or in any other action commenced by any person(s) or 
entity(ies) whomsoever in state or federal court, whether or not Parties to this Agreement. 

(c) No Ex Parte Communications.  No Party or anyone acting 
on its behalf shall have any ex parte communication with the Arbiter with regard to any matters 
in issue.  Communications concerning procedural matters such as scheduling shall not be 
included in this prohibition. 

(d) Submission.  Unless otherwise directed by the Arbiter or 
agreed by the Parties to a given dispute, the Parties involved in the dispute shall strive to make 
joint submissions to the Arbiter.  The Arbiter shall determine the schedule for the Parties’ 
submissions, the page and form limitations for the submissions, and the schedule and form of 
any hearing(s). 

16. Event of Default; Remedies. 

16.1 General.  Except as otherwise provided in Article 15, if a Party breaches 
any of its obligations under this DDA, the Party to whom the obligation was owed (the 
“Notifying Party”) may notify the breaching Party of such breach.  The notice shall state with 
reasonable specificity the nature of the alleged breach, the provisions under which the breach is 
claimed to arise and the manner in which the failure of performance may be satisfactorily cured.  
Failure to cure such breach within the time period specified in Section 16.2 shall be an “Event of 
Default” by the breaching party; provided, an Event of Default by Developer or an Affiliate of 
Developer shall be, at the Authority’s option, an Event of Default by Developer and all of 
Developer’s Affiliates; but provided further, that notwithstanding Section 21.10 (Liability for 
Default) (A) no Event of Default by Developer or an Affiliate of Developer with respect to the 
Infrastructure and Stormwater Management Controls, Required Improvements and other 
horizontal obligations of Developer under this DDA (i.e., all obligations other than Developer or 
an Affiliate of Developer acting in its capacity as a Vertical Developer, if applicable) shall be 
deemed to be an Event of Default by Developer or an Affiliate of Developer in its capacity as a 
Vertical Developer with respect to Developable Lots, and (B) no Event of Default by a Vertical 
Developer (including Developer and Affiliates of Developer when acting as a Vertical 
Developer) shall be deemed to be an Event of Default by Developer or an Affiliate of Developer 
with respect to its Infrastructure and Stormwater Management Controls obligations under this 
DDA unless such Event of Default relates to a Vertical Developer’s failure to complete 
Transferable Infrastructure obligations that were transferred to the Vertical Developer in 
accordance with Section 7.2 and Developer fails to cure such Event of Default. 

16.1.1 Upon delivery of a notice of breach, the Notifying Party and the 
breaching Party shall promptly meet to discuss the breach and the manner in which the breaching 
Party can cure the same.  If before the end of the applicable cure period the breach has been 
cured to the reasonable satisfaction of the Notifying Party, the Notifying Party shall issue a 
written acknowledgement of the other Party’s cure of the matter which was the subject of the 
notice of breach. 
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16.1.2 If the alleged breach has not been cured or waived within the time 
permitted for cure, the Notifying Party may (i) extend the applicable cure period or (ii) institute 
such proceedings and/or take such action as is permitted in this DDA with reference to such 
breach. 

16.2 Particular Breaches by the Parties.  

16.2.1 Event of Default by Developer .  The Parties agree that each of the 
following shall be deemed to be an Event of Default by Developer under this DDA: 

(a) Developer knowingly causes or allows to occur, as to itself, 
a Significant Change or a Transfer not permitted under this DDA, or inadvertently causes or 
allows to occur such a Significant Change or Transfer and in any case the Significant Change or 
Transfer is not reversed or voided within thirty (30) days following receipt of notice from the 
Authority by Developer; 

(b) following a Sub-Phase Approval, Developer fails to 
Commence or Complete the Infrastructure and Stormwater Management Controls in the Sub-
Phase by the applicable Outside Dates for Commencement and Completion, or abandons its 
work on such Infrastructure and Stormwater Management Controls without the Approval of the 
Authority Director for more than sixty (60)  consecutive days, or a total of one hundred and 
twenty (120) days, and such failure or abandonment continues for a period of forty-five (45) days 
following Developer’s receipt of notice from the Authority; 

(c) Developer defaults under the provisions of any Exhibit and 
fails to cure the same within the time provided in such Exhibit or, if not so provided, within 
thirty (30) days following receipt of notice from the Authority, or if such default is not 
susceptible of cure within thirty (30) days, if Developer fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time; 

(d) Developer fails to pay any amount required to be paid to 
the Authority under this DDA (including all Exhibits), and such failure continues for a period of 
thirty (30) days following receipt of notice of such non-payment from the Authority to 
Developer; 

(e) Developer fails to submit any Substantially Complete 
Major Phase Application or Sub-Phase Application by the applicable date set forth in the 
Schedule of Performance, and such failure continues for a period of thirty (30) days following 
receipt of notice from the Authority to Developer; 

(f) Developer fails to provide Adequate Security, including the 
Base Security, as required under this DDA, or once it has provided Adequate Security fails to 
maintain the same as required under this DDA (including, but not limited to, the failure of a 
Guarantor to meet the Minimum Net Worth Requirement or the occurrence of a Significant 
Change to Guarantor under any Guaranty), and such failure continues for forty-five (45) days 
following receipt of notice from the Authority to Developer (provided, that Developer shall 
immediately, upon receiving notice from the Authority Director to such effect, suspend all 
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activities (other than those needed to preserve the condition of improvements or as necessary for 
health or safety reasons) on affected portions of the Project Site during any period during which 
Adequate Security is not maintained as required by this DDA); 

(g) the obligor of any Adequate Security, including the Base 
Security, commits a default under the applicable security instrument or revokes or refuses to 
perform as required under the Adequate Security, and Developer does not replace the Adequate 
Security within forty-five (45) days following Developer’s receipt of notice from the Authority; 
provided, that (i) Developer shall immediately, upon receiving notice from the Authority 
Director to such effect, suspend all activities (other than those needed to preserve the condition 
of improvements or as necessary for health or safety reasons) on affected portions of the Project 
Site during any period during which the Adequate Security is not maintained as required by this 
DDA, (ii) any cure period for a default under the Adequate Security shall run concurrently with 
the above forty-five (45) day period, (iii) such default may be cured by the obligor to the extent 
provided under the terms of the Adequate Security; and (iv) upon receipt by the Authority of any 
replacement Adequate Security, the Authority shall return the original Adequate Security;  

(h) Developer fails to perform its obligations relating to the 
Housing Plan and such failure continues for sixty (60) days following Developer’s receipt of 
notice from the Authority, or if such failure is not susceptible to cure within sixty (60) days, if 
Developer fails to promptly commence such cure within sixty (60) days after its receipt of such 
notice and thereafter diligently prosecutes the same to completion within a reasonable time; 

(i) Developer fails to convey to the Authority or to another 
Governmental Entity any of the Public Property as and when required under this DDA, and such 
failure continues for thirty (30) days following Developer’s receipt of notice from the Authority;  

(j) Developer fails to Commence or Complete the Required 
Improvements by the Outside Dates for Commencement and Completion set forth in the 
Schedule of Performance, or abandons its work on such Required Improvements without the 
Approval of the Authority Director for more than sixty (60) consecutive days, or a total of one 
hundred and twenty (120) days, and such failure or abandonment continues for a period of forty-
five (45) days following Developer’s receipt of notice from the Authority; or 

(k) Developer fails to perform any other agreement or 
obligation to be performed by Developer  under this DDA, and such failure continues past any 
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60) 
days after receipt by Developer of notice from the Authority (and, for a failure that is not 
susceptible of cure within sixty (60) days, if Developer fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time). 

16.2.2 Event of Default by the Authority.  The Parties agree that each of 
the following shall be deemed an Event of Default by the Authority under this DDA: 

(a) the Authority fails to convey real property to Developer as 
and when required by this DDA, and such failure continues for a period of thirty (30) days 
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following the Authority’s receipt of notice from Developer (and, for a failure that is not 
susceptible of cure within thirty (30) days, if the Authority fails to promptly commence such cure 
within thirty (30) days following its receipt of such notice and thereafter diligently prosecute the 
same to completion); 

(b) the Authority fails to perform its obligations under the 
Financing Plan or any Acquisition and Reimbursement Agreement, including but not limited to a 
failure to make payments owing to Developer from the Funding Sources in accordance with the 
terms of the Financing Plan or any Acquisition and Reimbursement Agreement, and such failure 
continues for a period of thirty (30) days following the Authority’s receipt of notice from 
Developer (and, for a failure that is not susceptible of cure within thirty (30) days, if the 
Authority fails to promptly commence such cure within thirty (30) days following its receipt of 
such notice and thereafter diligently prosecutes the same to completion); 

(c) the Authority defaults under any agreement attached to this 
DDA to which it is a party (including the Interagency Cooperation Agreement or any of the Land 
Acquisition Agreements), and fails to cure such default within thirty (30) days following the 
receipt of notice from Developer that the time given for cure in such agreement has expired, or if 
such default is not susceptible of cure within thirty (30) days, the Authority fails to promptly 
commence such cure within thirty (30) days following its receipt of such notice and thereafter 
diligently prosecutes the same to completion; or 

(d) the Authority fails to perform any other agreement or 
obligation to be performed by the Authority under this DDA, and such failure continues past any 
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60) 
days after receipt by the Authority of notice from Developer, and, for a failure that is not 
susceptible of cure within sixty (60) days, if the Authority fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time. 

16.2.3 Material Breach.  “Material Breach” means: 

(a) for the Authority, an Event of Default that materially 
adversely affects Developer’s or a Vertical Developer’s ability to proceed timely with the Project 
or any significant portion thereof without substantially increased costs, including an Event of 
Default by the Authority arising from the failure to make payments from the Funding Sources in 
accordance with the Financing Plan or any Acquisition and Reimbursement Agreement; 

(b) for Developer, an Event of Default under Section 16.2.1(a) 
[Unpermitted Transfers], or Section 16.2.1(b) [Infrastructure], or Section 16.2.1(j) (Required 
Improvements); 

(c) for the Authority and Developer, an Event of Default that 
culminates in an arbitration or judicial action that results in a final judgment for payment or 
performance (beyond any applicable appeal period), and the Party against whom the judgment 
was made fails to make the required payment or perform the required action in accordance with 
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the judgment within sixty (60) days following the final, unappealable judgment or any longer 
period as may be specified in the judgment itself; and 

(d) for the Developer, the failure to pay any Financial 
Obligations and Indemnification obligations as and when such payments are due and such failure 
continues for a period of thirty (30) days following receipt of notice of such non-payment from 
the Authority to Developer.  The Parties acknowledge and agree that the Authority shall not be 
required to obtain a final judgment for a Material Breach under this Section 16.2.3(d) as a 
condition to pursuing remedies under 16.3.3(e). 

16.3 Remedies. 

16.3.1 Specific Performance.  Upon an Event of Default, the aggrieved 
Party may institute proceedings to compel injunctive relief or specific performance to the extent 
permitted by law (except as otherwise limited by or provided in this DDA) by the Party in breach 
of its obligations, including without limitation, seeking an order to compel payment of amounts 
due under this DDA (including under the Financing Plan, the Housing Plan, the Community 
Facilities Obligations, the Transportation Plan Obligations, the Parks and Open Space Plan, the 
Infrastructure Plan, the Schedule of Performance and Article 19).  Nothing in this Section 16.3.1 
shall require a Party to postpone instituting any injunctive proceeding if it believes in good faith 
that such postponement will cause irreparable harm to such Party. 

16.3.2 Limited Damages.  The Parties have determined that except as set 
forth in this Section 16.3.2, (i) monetary damages are generally inappropriate, (ii) it would be 
extremely difficult and impractical to fix or determine the actual damages suffered by any Party 
as a result of a breach hereunder and (iii) equitable remedies and remedies at law not including 
damages are particularly appropriate remedies for enforcement of this DDA.  Except as 
otherwise expressly provided below to the contrary (and then only to the extent of actual 
damages and not consequential, punitive or special damages, each of which is hereby waived by 
the Parties), no Party would have entered into or become a Party to this DDA if it were to be 
liable in damages under this DDA.  Consequently, the Parties agree that no Party shall be liable 
in damages to any other Party by reason of the provisions of this DDA, and each covenants not 
to sue the other for or claim any damages under this DDA and expressly waives its right to 
recover damages under this DDA, except as follows:  actual damages only shall be available as 
to breaches that arise out of (a) the failure to pay sums as and when due (1) under this DDA 
(including under the Financing Plan, the Housing Plan, the Transition Housing Rules and 
Regulations, Community Facilities Obligations, the Transportation Plan Obligations, the Parks 
and Open Space Plan, the Infrastructure Plan, the Schedule of Performance and Article 19), but 
subject to any express conditions for such payment set forth in this DDA or (2) under any 
Acquisition and Reimbursement Agreement, but subject to any express conditions for such 
payment as set forth therein, (b) the failure to make payment due under any indemnity in this 
DDA, (c) the requirement to pay attorneys’ fees and costs as set forth in Section 28.5, or when 
required by a arbitrator or a court with jurisdiction, and (d) to the extent damages are expressly 
permitted under any agreement among or between any of the Parties other than this DDA, 
including but not limited to any Permit to Enter.  For purposes of the foregoing, “actual 
damages” shall mean the actual amount of the sum due and owing under this DDA, with interest 
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as provided by law, together with such judgment collection activities as may be ordered by the 
judgment, and no additional sums. 

16.3.3 Certain Exclusive Remedies.  The exclusive remedy: 

(a) for the failure to submit any Substantially Complete Major 
Phase Application or any Substantially Complete Sub-Phase Application, or to obtain any Major 
Phase Approval or Sub-Phase Approval, shall be the remedies of the Authority set forth in 
Sections 3.8.1, 3.8.2 and 3.8.3; 

(b) for the failure to Commence Infrastructure and Stormwater 
Management Controls or to provide Adequate Security upon such Commencement, shall be the 
remedy of the Authority set forth in Section 16.4 or Section 16.5; 

(c) for the failure to Complete Infrastructure and Stormwater 
Management Controls that has been Commenced, shall be (1) first, an action on the Adequate 
Security for that Infrastructure and those Stormwater Management Controls to the extent still 
available, and (2) thereafter, if the Authority is unable to recover upon such Adequate Security 
within a reasonable time (including by causing the obligor of any Adequate Security to 
Commence and Substantially Complete such Infrastructure and Stormwater Management 
Controls), the remedies in Sections 16.4 and 16.5 (and the Authority shall return any unused 
portion of the Adequate Security relating to such Infrastructure and Stormwater Management 
Controls following the Authority’s exercise of its remedies under Sections 16.4 and 16.5); 

(d) for the failure to pay money (other than the Financial 
Obligations, which failure shall be subject to Section 16.3.3(e)), shall be a judgment (in 
arbitration or a competent court) to pay such money (with interest as provided by law), together 
with such costs of collection as are awarded by the judge or arbitrator, subject to Section 
16.2.3(c); and 

(e) for the failure to pay Financial Obligations, the Developer 
must make payments under protest while the Parties are pursuing mediation, arbitration or 
judicial resolution of the dispute.  If Developer fails to pay any such amounts under protest as 
required under this Section 16.3.3(e), the Authority shall have the remedies in Sections 16.4 and 
16.5, in addition to any remedies provided under the Financing Plan for such Material Breach. 

16.4 Termination.  Upon the occurrence of a Material Breach by Developer or 
an Affiliate of Developer, the Authority may, subject to the last sentence of Section 16.1, 
terminate this DDA in whole or in part as to Developer and/or one or more Affiliates of 
Developer upon an Authority Board determination to terminate following a public meeting.  
Upon the occurrence of a Material Breach by the Authority, Developer, or an Affiliate of 
Developer, as the case may be, may terminate this DDA as to the terminating Party only.  The 
Party alleging a Material Breach shall provide a Notice of Termination to the breaching Party, 
which Notice of Termination shall state the Material Breach, the portions of the real property 
covered by this DDA (or the Major Phases and Sub-Phases) to be terminated, and the effective 
date of the termination (which shall, in no event, be sooner than ninety (90) days from the date of 
delivery of the Notice of Termination); provided, that the Authority Director may give this 
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Notice of Termination before the date of the Authority Board action on the proposed termination 
so that the Authority termination notice period may run simultaneously with the public notice 
period for the Authority Board action.  If such termination occurs, neither the breaching Party 
nor the Notifying Party shall have any further rights against or liabilities to the other under this 
DDA as to the terminated portions of this DDA except as set forth in Section 28.29.  By way of 
illustration of the foregoing sentence, if on the date of termination by the Authority Developer is 
constructing Infrastructure and Stormwater Management Controls in a Sub-Phase and the 
Material Breach is not related to that Sub-Phase, then Developer shall have the right to Complete 
such Infrastructure and Stormwater Management Controls and to hold and sell the Lots in the 
Sub-Phase to which such Infrastructure and Stormwater Management Controls relates in 
accordance with the terms of this DDA. 

16.5 Authority’s Exercise of Reversion Right upon Failure to Substantially 
Complete Infrastructure; Release of Rights of Reverter.  

16.5.1 A condition precedent to the Authority’s obligation to close 
Escrow for the conveyance of fee title to or a ground leasehold interest in real property from the 
Authority to Developer after Sub-Phase Approval shall be Developer’s execution and delivery to 
the Title Company of a recordable quitclaim deed in the form attached hereto as Exhibit R (with 
only such changes as may be Approved by Developer and the Authority Director, the 
“Reversionary Quitclaim Deed”) conveying fee title to or the ground leasehold interest in, the 
applicable property from Developer to the Authority.  The Reversionary Quitclaim Deed shall be 
delivered with irrevocable instructions from Developer to the Title Company, in a form 
Approved by the Authority, directing the Title Company to comply with the Authority’s 
direction to record the Reversionary Quitclaim Deed upon receipt of the Reversionary 
Recordation Notice and releasing and indemnifying the Title Company from any and all liability 
resulting from the Title Company’s compliance with such instructions.  Notwithstanding the 
foregoing, if prior to close of Escrow for a Sub-Phase, Developer increases the amount of 
Adequate Security for the applicable Sub-Phase to meet the requirements of Section 16.5.4 
hereof, then Developer shall have no obligation to deliver a Reversionary Quitclaim Deed for the 
applicable Sub-Phase and such delivery shall not be a  condition precedent to Authority’s 
obligation to convey fee title to or the ground leasehold interest in, the applicable property. 

(a) The Authority’s right to exercise the right of reverter 
remedy contained in this Section 16.5 (the “Right of Reverter”) shall be as follows: 

(i) shall be limited to an Event of Default under 
Sections 16.2.1(b), 16.2.1(j) and 16.2.3(d) (a “Reversionary Default”); 

(ii) shall not become operative until the Authority has 
delivered notice (the “Reversionary Cure Notice” which may be coupled with a Notice of 
Termination) to Developer and all affected Mortgagees, as the case may be, or their successors 
for whom the Authority has been provided an address, detailing the facts and circumstances of 
the Reversionary Default and providing all such Persons with a concurrent period of ninety (90) 
days from the delivery of such notice to commence to cure, or cause Developer to cure, the 
Reversionary Default; provided, that the Authority may not direct the Title Company to record 
the Reversionary Quitclaim Deed if Developer or such Persons commence the cure within the 



 

68 

ninety (90) day period specified above and continue to diligently prosecute the cure without 
interruption to Substantial Completion (provided, that the Authority may exercise such right if 
the Reversionary Default is not cured within one hundred eighty (180) days following the date 
on which the Reversionary Cure Notice was sent by the Authority); 

(iii) shall be subject to the provisions of Article 20, 
although any cure periods provided in Article 20 shall run concurrently with the ninety (90) day 
cure period provided above; 

(iv) shall be subject to Section 16.5.4 regarding the 
Developer’s right to cause a release of the Right of Reverter; and 

(v) with respect to a Reversionary Default under 
Section 16.2.1(b) or Section 16.2.1(j)  shall automatically and without further documentation 
terminate upon the earliest to occur of: 

(A) Substantial Completion of the applicable 
Infrastructure and Stormwater Management Controls or Required Improvement; 

(B) issuance of the applicable Certificate of 
Completion; 

(C) as provided in paragraph (b) below; and 

(D) as provided in paragraph (c) below. 

(b) With respect to a Reversionary Default under Section 
16.2.1(b) or Section 16.2.1(j) , the Authority Director shall have the right, in his or her sole 
discretion, to release a Reversionary Quitclaim Deed and terminate the Authority’s rights under 
this Section 16.5 upon (i) the Completion of a significant portion of the Infrastructure and 
Stormwater Management Controls or the Required Improvements, as applicable, within the real 
property described in the Reversionary Quitclaim Deed, as determined by the Authority Director 
following receipt of appropriate backup information from Developer, including a certificate from 
the Engineer or DBI with respect to the Required Improvements confirming the degree of 
Completion, or (ii) the Authority holding Adequate Security for the Completion of the applicable 
Infrastructure and Stormwater Management Controls or Required Improvements, in form and 
content satisfactory to the Authority Director and consistent with the requirements of Section 
16.5.4. 

(c) Notwithstanding any other provision of this Article 16, 
following a Reversionary Default, the Authority shall not be entitled to cause the Reversionary 
Quitclaim Deed to be recorded if (1) the Authority recovers the cost of causing the Infrastructure 
and Stormwater Management Controls or the Required Improvements to be Completed from the 
Adequate Security provided by Developer for that purpose or (2) the obligor of any Adequate 
Security Commences to cure the Reversionary Default within sixty (60) days following demand 
by the Authority and such Infrastructure and Stormwater Management Controls or Required 
Improvements, as applicable, is diligently prosecuted and Substantially Completed within a 
reasonable time thereafter.  In the event that the Authority elects not to pursue such Adequate 
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Security or pursues such Adequate Security but is unable, in the normal course and utilizing 
good faith efforts, to achieve the results in clause (1) or clause (2) above within a reasonable 
time, then the Authority may record the Reversionary Quitclaim Deed in accordance with this 
Section 16.5 and the Authority shall thereafter release and return the unused portion of any 
Adequate Security upon the expiration of the Reversionary Contest Period (if there has been no 
challenge or contest to such recordation) or upon or in accordance with a final, unappealable 
judicial determination (if there has been such a challenge or contest to the Authority’s 
recordation of the Reversionary Quitclaim Deed). 

(d) Subject to paragraph (a) above, if the Authority believes 
that it is entitled to exercise the right to direct the Title Company to record the Reversionary 
Quitclaim Deed, then, with the Approval of the Authority Board following a public meeting 
(which meeting may be the same as an Authority Board meeting for declaring a Material Breach 
and authorizing a Notice of Termination), the Authority may send to the Title Company a notice 
that Developer has committed a Reversionary Default for the property in question, with a copy to 
Developer and to any Mortgagee that has requested notice as set forth in Section 20.4, and direct 
the Title Company to record the appropriate Reversionary Quitclaim Deed and provide a 
conformed copy of such recorded Reversionary Quitclaim Deed to the Authority, such 
Mortgagee and Developer (such notice, the “Reversionary Recordation Notice”).   

(e) If the Authority’s right to direct the Title Company to 
record a Reversionary Quitclaim Deed terminates for any reason, then the Authority shall, upon 
Developer’s request, promptly instruct the Title Company to return the Reversionary Quitclaim 
Deed to Developer. 

(f) The Title Company’s recordation of the Reversionary 
Quitclaim Deed shall not affect in any manner the rights of any Mortgagee or Developer to 
contest the Authority’s right to exercise the remedy contained in this Section 16.5.  No 
Mortgagee or Developer shall have any rights against the Title Company for recording the 
Reversionary Quitclaim Deed following receipt of the Reversionary Recordation Notice.  
However, Developer or any affected Mortgagee must bring any action contesting the Authority’s 
right to exercise the remedy contained in this Section 16.5 (f) in any judicial proceeding 
concerning such recordation initiated by the Authority prior to the recordation, if Developer and 
the affected Mortgagee (if it requested notice under Section 20.4) receive notice of such action as 
set forth in Section 20.4 (i.e., any Mortgagee that fails to request notice under Section 20.4 
cannot complain about its failure to receive notice, and shall be treated as if it had received 
notice for purposes of this Section 16.5), or (ii) if no such action is initiated by the Authority, 
then within sixty (60) days following recordation of the Reversionary Quitclaim Deed (in either 
case, the “Reversionary Contest Period”); otherwise, Developer and the affected Mortgagees 
shall be precluded from challenging the Authority’s action.  In the event that the Authority’s 
recordation of the Reversionary Quitclaim Deed is denied through legal proceedings initiated by 
Developer or any Mortgagee, (1) the Authority shall promptly take corrective action to abrogate 
the effect of the Reversionary Quitclaim Deed, (2) the Schedule of Performance shall be 
equitably adjusted, (3) Developer or the Mortgagee shall thereafter prosecute to Completion the 
applicable Infrastructure and Stormwater Management Controls or Required Improvements in 
accordance with the terms of this DDA and the Vertical DDA/LDDA applicable to the 
Infrastructure and Stormwater Management Controls and Required Improvements, and (4) the 
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Authority’s right to cause the recordation of the Reversionary Quitclaim Deed shall terminate 
upon Substantial Completion of the Infrastructure and Stormwater Management Controls or the 
Required Improvements, as applicable, as set forth in paragraph (a) above, provided that such 
termination shall not diminish the Authority’s right to exercise any and all other remedies 
available to the Authority hereunder, including, without limitation, looking to the Adequate 
Security, if Developer fails to Complete the applicable Infrastructure and Stormwater 
Management Controls or Required Improvements. 

16.5.2 Payment of Special Taxes Following Recordation of Reversionary 
Quitclaim Deed.  Following the recordation of any Reversionary Quitclaim Deed, the property 
covered thereby shall remain a Taxable Parcel, notwithstanding the Authority’s ownership of 
such property, and the Authority shall pay any ad valorem taxes, Project Special Taxes, or other 
taxes or fees used to secure or pledged for payment of debt service with respect to any Public 
Financing as and when such taxes are due for such property or would have been due but for the 
Authority’s recordation of the Reversionary Quitclaim Deed. 

16.5.3 Resale of Property Following Recordation of Reversionary 
Quitclaim Deed.  Following recordation of a Reversionary Quitclaim Deed and either (i) the 
expiration of the Reversionary Contest Period without Developer or any affected Mortgagee 
having contested the Authority’s right to record the Reversionary Quitclaim Deed or (ii) if such 
contest is filed, the entry of a final, non-appealable judgment upholding such recordation or the 
expiration of any relevant appeal periods without an appeal having been filed, the Authority shall 
diligently market and sell the property acquired pursuant to the Reversionary Quitclaim Deed to 
any Qualified Buyer for not less than the fair market value of such property, as determined by the 
Authority Director after due inquiry.  The proceeds of any such sale shall be distributed in the 
following order of priority:  (1) to the Authority to the extent of its actual costs and expenses 
incurred in connection with the Reversionary Default and marketing of the property; (2) to pay 
any Project Special Taxes and other taxes or fees due and owing with respect to such property, 
up to the date of sale; (3) to repay the amounts due under each Mortgage applicable to such 
property in the priority of their liens on such property before the recordation of the Reversionary 
Quitclaim Deed; (4) to the Authority to the extent of any unpaid Authority Costs; (5) to 
Developer in accordance with the formula set forth in Section 6.3 of the Financing Plan, if 
applicable; and (6) the remainder, if any, to the Authority for use within the Project Site.  This 
Section 16.5.3 shall survive the termination of this DDA until all proceeds of sale have been 
distributed in accordance herewith. 

16.5.4 Release of Right of Reverter.  At any time prior to the occurrence 
of a Reversionary Default, Developer shall have the right to cause the Authority to release the 
Right of Reverter as to any Sub-Phase by increasing the Secured Amount of the Adequate 
Security as follows: (i) if securing an obligation to pay money, one hundred twenty-five percent 
(125%) of the amount of such secured payment, and (ii) if securing an obligation to construct, 
one hundred twenty-five percent (125%) of the estimated cost of Completion of such 
construction as such cost is Approved by the Authority Director and Developer with reference to 
the applicable construction contracts entered into by Developer providing additional Adequate 
Security for the Sub-Phase (the “Increased Adequate Security”).  Developer shall be relieved 
of its obligation to provide the Reversionary Quitclaim Deed for a particular Sub-Phase if 
Developer provides the Increased Adequate Security prior to close of Escrow for that Sub-Phase.  
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Developer shall also have the right to cause the Authority to release the Right of Reverter as to 
any Sub-Phase upon a showing that the amount of Adequate Security held by Authority for that 
Sub-Phase equals at least one hundred twenty-five percent (125%) of the remaining construction 
costs and monetary obligations within the Sub-Phase.  For example, if the Secured Amount for 
Developer’s obligations within a Sub-Phase were $12,500,000 and Authority held Adequate 
Security for $12,500,000, then Developer shall have the right to cause the Authority to release 
the Right of Reverter as to that Sub-Phase upon Substantial Completion and payment of 
$2,500,000 of the obligations secured by the Adequate Security, so long as the Adequate 
Security of $12,500,000 remained in place.  If Developer elects to cause the Right of Reverter to 
be released in accordance with this Section 16.5.4, Developer shall deliver to the Authority the 
increased Adequate Security for the Sub-Phase or evidence reasonably satisfactory to Authority 
that the Adequate Security held by Authority equals at least one hundred twenty-five percent 
(125%) of the remaining cost of the secured obligations.  Upon such delivery, the Authority shall 
send to the Title Company, with a copy to the Developer, a notice that Developer has complied 
with the provisions of this Section 16.5.4, together with an executed and recordable Release of 
Rights of Reverter (the “Reverter Release”) releasing the Authority’s Right of Reverter as to the 
Sub-Phase for which the Increased Adequate Security has been provided.  The notice shall direct 
the Title Company to record the appropriate Reverter Release and provide a conformed copy of 
such recorded Reverter Release to the Authority, any Mortgagee requested by Developer, and 
Developer (such notice, the “Reverter Release Recordation Notice”).   

16.6 Independence of Major Phases, Sub-Phases and Vertical Improvements.  
Subject to the Authority’s termination rights as set forth in Sections 3.8.1, 3.8.2, 3.8.3, 16.3.3 and 
16.4, the Parties expressly recognize and agree that (i) an Event of Default as to one Sub-Phase 
shall not by itself be the basis for an Event of Default for other Sub-Phases for which Developer 
or an Affiliate of Developer has obtained a Sub-Phase Approval and (ii) an Event of Default for 
a Vertical Developer shall not be an Event of Default for Developer, an Affiliate of Developer or 
other Vertical Developers.  Notwithstanding the foregoing, an Event of Default pertaining to the 
failure to Commence or to Complete Infrastructure and Stormwater Management Controls or 
Required Improvements in a Major Phase or Sub-Phase will be deemed an Event of Default for 
all future Major Phases for which there has not been a Major Phase Approval and all Sub-Phases 
for which there has not been a Sub-Phase Approval, provided, that this sentence shall not apply 
to a Major Phase that has been Transferred to a Third Party pursuant to an Assignment and 
Assumption Agreement that was Approved by the Authority Director.  Nothing in this Article 16 
shall be deemed to supersede or preclude the rights and remedies of the City or the Authority to 
require compliance with any Approval, Authorization, or other entitlement granted for the 
development or use of the Major Phase, Sub-Phase or Vertical Improvement, which rights and 
remedies shall be in addition to the rights and remedies under this Article 16.   

16.7 Reserved. 

16.8 Rights and Remedies Cumulative.  Except as expressly limited by this 
DDA (such as in Sections 16.3.2 and 16.3.3), the rights and remedies of the Parties contained in 
this DDA shall be cumulative, and the exercise by any Party of any one or more of such 
remedies shall not preclude the exercise by it, at the same or different times, of any other 
remedies contained in this DDA for the same breach by the applicable Party.  In addition, the 
remedies provided in this DDA do not limit the remedies provided in other agreements and 
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documents.  Otherwise, except as provided in this Section 16.8, neither Party shall have any 
remedies for a breach of this DDA by the other Party except to the extent such remedy is 
expressly provided for in this DDA. 

16.9 No Implied Waiver.  No waiver made by a Party for the performance or 
manner or time of performance (including an extension of time for performance) of any 
obligations of the other Party or any condition to its obligations under this DDA shall be 
considered a waiver of the rights of the Party making the waiver for a particular obligation of the 
other Party or condition to its own obligation beyond those expressly waived in writing. 

17. Transfer and Development of Lots.  

17.1 In General.  Developer will Transfer Lots to Vertical Developers 
(including Affiliates of Developer, when acting as a Vertical Developer) who will construct 
Vertical Improvements on such Lots in accordance with the terms of the Vertical DDA or 
LDDA.  Developer will be entitled to Transfer Lots to Vertical Developers prior to issuance of a 
Certificate of Completion for the Infrastructure and Stormwater Management Controls, so long 
as Developer retains ultimate responsibility for Completion of the Infrastructure and Stormwater 
Management Controls in accordance with the Schedule of Performance and Authority holds 
Adequate Security therefore.  The Parties acknowledge that except as otherwise provided for 
certain Commercial Lots described in Section 17.2 hereof, and Required Improvements, there 
shall be no Outside Date for the Transfer or Vertical Development of Market Rate Lots and 
Commercial Lots. 

17.2 Commercial Lots.  Certain Lots designated for commercial use or 
development in the Land Use Plan (collectively, the “Commercial Lots”) will be divided into 
two groups.  The first group (the “Critical Commercial Lots”), consists of Blocks M-1A and 
M-1B and Buildings 1, 2 and 3 identified on the Land Use Plan.  The second group (the “Non-
Critical Commercial Lots”) consists of Blocks C2-H, Y1-H and the Senior Officers Quarters 
Historic District (“SOQHD”) identified on the Land Use Plan, and any of the Critical 
Commercial Lots that Developer elects not to develop under Section 17.2.1.   

17.2.1 Developer Rights and Timing for Development of Critical 
Commercial Lots.  Developer by itself or in joint ventures with other development partners 
(“Developer Commercial JVs”) shall have the right, but not the obligation, to develop the 
Critical Commercial Lots, subject to the timing set forth in this Section 17.2.1; provided, 
Developer shall have the obligation to develop the Required Improvements in accordance with 
the Schedule of Performance.  Except as may otherwise be provided under the Schedule of 
Performance for Required Improvements, there shall be no Outside Date for development or 
Transfer of Blocks M-1A and M-1B; provided, however, that if Developer elects not to develop 
Block M-1A or M-1B, then it shall Auction the Lot in accordance with Section 17.2.6 and enter 
into a Vertical DDA with the successful bidder. For Buildings 1, 2 or 3, except as may otherwise 
be provided under the Schedule of Performance for Required Improvements and the Community 
Facilities Obligations, Developer shall have entered into an LDDA and Ground Lease with 
Authority for uses consistent with the Development Requirements including this DDA within ten 
(10) years for Buildings 1 and 2, and fifteen (15) years for Building 3, after the Major Phase 
Approval is granted for the Major Phase in which the Critical Commercial Lot is located, or if it 
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has elected not to develop the applicable Lot, shall have Auctioned the LDDA and Ground Lease 
opportunity within the same time periods in accordance with Section 17.2.6.  Failure to meet the 
timeframes established in this Section 17.2.1 (excluding timeframes set forth in the Schedule of 
Performance for Required Improvements or Community Facilities Obligations) shall not be a 
default under this DDA, but Authority shall thereafter have the right to develop or market and 
ground lease the applicable Critical Commercial Lot to third parties for development, subject to 
the restrictions on use set forth in Section 21.12, and Developer shall no longer have any rights 
to such applicable Critical Commercial Lots under this Agreement. 

17.2.2 Development and Timing of Non-Critical Commercial Lots.  
Developer shall Auction the vertical development and ground lease rights to Block C2-H in 
accordance with Section 17.2.6 at such time as is deemed appropriate by Developer, in its sole 
discretion.  Developer shall Auction the vertical development and ground lease rights to Block 
Y1-H and the SOQHD in accordance with Section 17.2.6 no later than five (5) years after the 
Outside Date in the Schedule of Performance for Completion of Infrastructure and Stormwater 
Management Controls related to the applicable Lot (or at such earlier time as is provided in the 
following sentence with respect to the SOQHD, or at such earlier or later time as is mutually 
agreed-upon by the Parties, each in their sole discretion).  If Developer has not offered Block 
Y1-H or the SOQHD for Auction within the time required hereunder, or with respect to the 
SOQHD, prior to such date the Authority identifies an economically viable user that will 
renovate all or a portion of the SOQHD in accordance with the Secretary of Interior Standards, 
then Authority shall thereafter have the right to develop or market and ground lease the 
applicable Non-Critical Commercial Lot to third parties for development, subject to the 
restrictions on use set forth in Section 21.12, and Developer shall no longer have any rights to 
such applicable Critical Commercial Lot under this Agreement. 

17.2.3 Transfer of Non-Critical Commercial Lots.  Developer shall 
Transfer by Auction in accordance with Section 17.2.6 any Non-Critical Commercial Lot 
through a Vertical DDA, or with respect to a Non-Critical Commercial Lot on Public Trust 
property, a Vertical LDDA.  The Authority shall enter into a Vertical DDA or LDDA with the 
Developer, provided the Authority has not exercised it right to develop or market and ground 
lease such Lot in accordance with Section 17.2.1 or Section 17.2.2 above, and the successful 
bidder for the applicable Non-Critical Commercial Lot, which Vertical DDA or Vertical LDDA 
shall include such additional terms and conditions, including a scope of development, that reflect 
the uses and financial offer negotiated with the successful bidder, which terms shall be Approved 
by Authority and Developer.  The applicable Non-Critical Commercial Lots on Public Trust 
property shall be ground leased directly by the Authority to the Vertical Developers. 

17.2.4 Revenues from Critical Commercial Lots.  If Developer by itself or 
through a Developer Commercial JV develops the Critical Commercial Lots, the sales price or 
capitalized ground lease rent (as the case may be) for the Critical Commercial Lots purchased by 
or ground leased to Developer or the Developer Commercial JVs (the “Critical Commercial 
Lots Payment”) shall be derived from the Proforma (including the financial model of any 
Vertical Development that requires subsidy) prepared by Developer and Approved by the 
Authority in connection with the Approval of the Sub-Phase Application that contains the 
applicable Critical Commercial Lot, showing reasonable detail of projected revenues, expenses, 
subsidies and/or target returns associated with the Critical Commercial Lots, acknowledging that 
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to the extent that the Critical Commercial Lots require subsidy for development as reasonably 
determined by Developer, which determination must be supported by the independent appraiser 
letter report described below, the Critical Commercial Lots Payment may be zero dollars ($0.00).  
Developer will provide this information derived from the Proforma to an independent appraiser 
having at least ten (10) years experience in the San Francisco retail leasing market mutually 
agreed upon by Developer and the Authority, and shall provide to the Navy and the Authority a 
letter report confirming the appropriateness of Developer’s assumptions related to the Critical 
Commercial Lots.  No potential or actual investor or lender shall be prohibited by an exclusivity 
agreement between the Developer and other investors or lenders from participating in any 
financing of any Commercial Lot or any other commercial product type developed by parties 
other than Developer.   

17.2.5 Transfer by Developer of Developed Critical Commercial Lots.  
Developer or a Developer Commercial JV may, in its sole discretion, subsequently convey any 
of the developed Critical Commercial Lots (the “Developed Critical Commercial Lots”) to a 
third party; provided, however, that any and all revenues received by Developer or a Developer 
Commercial JV arising from or associated with the conveyance of the Developed Commercial 
Lots shall be included in Gross Revenues.  Transfer of the Developed Critical Commercial Lots 
shall be by sale, or by sub-Ground Lease or assignment of Ground Lease in accordance with the 
terms thereof, provided, however, with respect to the first transfer of a Ground Lease by 
Developer or a Developer Commercial JV, the transferee shall be required to pay a transfer price 
based upon the fair market value for the right to occupy the applicable Developed Critical 
Commercial Lot on the terms and conditions of the Ground Lease, including the ground rent 
under the Ground Lease of zero dollars ($0.00), if applicable.  If Developer elects to transfer a 
Developed Critical Commercial Lot to a Developer Commercial JV, the transfer price shall be 
determined in accordance with the Appraisal Process described in Section 17.4 hereof.  If 
Developer or a Developer Commercial JV elects to transfer a Developed Critical Commercial 
Lot to a non-Affiliated third-party entity (such parcel, a “Non-Developer Critical Commercial 
Lot”), the transfer price shall be determined by Auction pursuant to the Auction process 
applicable to Commercial Lots, as set forth in Section 17.2.6 below.  

17.2.6 Auction Process for Commercial Lots.  The Auction for any Non-
Critical Commercial Lot to the extent required hereunder shall require a mutually agreed upon 
minimum bid price based on the Proforma prepared by the Developer and Approved by the 
Authority in connection with the Approval of the Sub-Phase Application that contains the 
applicable Non-Critical Commercial Lot.  The minimum bid price shall be set and confirmed by 
an independent appraiser letter according to the process described in Section 17.2.4 no sooner 
than three (3) months prior to the commencement of the Auction period.  The Non-Critical 
Commercial Lot subject to the Auction will be submitted for offer for a reasonable period of 
time, as determined by Developer and the Authority, through licensed commercial real estate 
brokers having at least five (5) years experience in Bay Area commercial real estate selected by 
Developer.  The pool of qualified bidders in the Auction of any Non-Critical Commercial Lots or 
any Non-Developer Critical Commercial Lots shall be determined by the Authority and 
Developer prior to the applicable Auction based on the Auction Bidder Selection Guidelines 
applicable to Commercial Lots (attached hereto as Exhibit T).  The pool of qualified bidders in 
the Auction of any Non-Critical Commercial Lot or any Non-Developer Critical Commercial Lot 
and the minimum bid price for the Auction of the Non-Developer Critical Commercial Lots shall 
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be provided to the Navy and the Authority at least ten (10) days prior to the applicable Auction.  
If no minimum bids from qualified bidders are received for the Non-Critical Commercial Lots at 
the close of the Auction period, Developer and/or its Affiliates will have the option, to be 
exercised by written notice within sixty (60) days after the close of the Auction period, to 
purchase such Non-Critical Commercial Lots based upon an appraisal in accordance with 
Section 17.4 hereof.  If Developer does not timely exercise the option to purchase unsold Non-
Critical Commercial Lots, the Authority and Developer shall within one hundred twenty (120) 
days after the expiration of the Auction period, mutually agree upon a new minimum bid price to 
be used in a new Auction, which may take the form of adjustment to the Proforma minimum bid 
price or an appraisal.  If the Parties are unable to agree on a new minimum bid price within the 
allotted time, the matter shall be submitted to the dispute resolution procedure of Section 15.3.2 
(Expedited Dispute Resolution Procedure).  Within six (6) months after establishment of the new 
minimum bid price, Developer shall re-bid the Non-Critical Commercial Lot.  If no qualified 
bids are received for the Non-Developer Critical Commercial Lots that are acceptable to 
Developer, Developer shall reserve the right to withdraw the Non-Developer Critical 
Commercial Lot from sale and re-bid the Non-Developer Critical Commercial Lot at such future 
time as Developer’s deems appropriate in its reasonable judgment, but in no event later than two 
(2) years after the prior Auction.   

17.3 Sale of Market Rate Lots.  Developer has the right to purchase Market 
Rate Lots for up to sixty percent (60%) of the Market Rate Units (the “Developer Lots”), at a 
purchase price established by the Appraisal Process described in Section 17.4.  Market Rate Lots 
for approximately twenty percent (20%) of the Market Rate Units shall be available for purchase 
at a purchase price established by the Appraisal Process by joint ventures in which the Developer 
or its Affiliates have no more than a fifty percent (50%) ownership interest and under which a 
non-Affiliated joint venture partner exercises management control as the “managing partner” (or 
member, as the case may be) of the joint venture entity (collectively, the “JV Lots”).  In order to 
ensure that the Developer Lots and JV Lots are sold at fair market value, Market Rate Lots for 
approximately twenty percent (20%) of the Market Rate Units will be offered for sale via 
Auction (collectively, the “Residential Auction Lots”) in accordance with Section 17.5.  No 
potential or actual investor or lender shall be prohibited by an exclusivity agreement between the 
Developer and other investors or lenders from participating in any financing of any Market Rate 
Lot or any other residential product type developed by parties other than Developer.   

17.3.1 Developer Lots.  Unless otherwise agreed upon by the Parties in 
their reasonable discretion, no more than one-third of the Developer Lots (which also equals 
20% of the Market Rate Lots) can be sold directly to Developer, and the balance of the 
Developer Lots may be sold to an entity or entities comprised of some or all of the same partners 
as Developer, but having a materially different capital structure than Developer, in accordance 
with the Appraisal Process.  Concurrent with the sale of any Developer Lot to an entity or 
entities comprised of some or all of the same partners as Developer, but having a materially 
different capital structure than Developer, a duly authorized officer of Developer shall provide 
the Authority and the Navy with a certified statement that the prospective purchaser has a 
materially different capital structure than Developer.  For purposes hereof, an entity having a 
“materially different capital structure” means an entity comprised of some or all of the same 
partners as Developer but one in which there has been a cumulative change of at least 25% in the 
capital positions of all the partners, and at least one of the partners has changed its capital 
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position by at least 15%.  Before the close of escrow for any Sub-Phase, the Developer will 
provide to the Authority and the Navy a list of equity investors for that Sub-Phase.  During the 
implementation of any Sub-Phase, Developer will provide to the Authority and the Navy 
immediately prior to the sale of any parcels to an Affiliate of Developer or the equity investors of 
that Major Phase, a notice of such Affiliate sale which notice shall describe why the sale is 
permitted under the terms of this Agreement.  Prior to the close of any sale directly to Developer, 
Developer shall provide to the Authority and the Navy a letter from a real estate broker or 
licensed real estate professional familiar with the Bay Area market who is not an Affiliate of 
Developer and has no equity investment in Developer in such Sub-Phase, finding that the 
acquisition and development of the Market Rate Lot by Developer is appropriate in the context 
of then-existing market conditions.  The basis of such findings could include, but is not limited 
to, establishing a new product type, initiating or establishing a new product type, initiating or 
establishing the development of a new phase in the Project, responding to changes in market 
conditions, or other similar market-based factors.  Any disputes arising out of this Section 17.3.1 
shall be referred to the arbitration process for Expedited Arbitration Matters set forth in Section 
15.3.2 hereof. 

17.4 Appraisal Process. The process described in this Section 17.4 (the 
“Appraisal Process”) shall apply to the Developer Lots, the JV Lots, those Developed Critical 
Commercial Lots for which an appraisal is required under Section 17.2.5, and those Non-Critical 
Commercial Lots for which an appraisal is required under Section 17.2.6.  The Authority and 
Developer shall confer and select an appraiser from the Qualified Appraiser Pool for each such 
Developed Critical Commercial Lot, Non-Critical Commercial Lot, Developer Lot or JV Lot to 
be appraised.  An appraisal used for the purpose of determining the parcel sale price (or Ground 
Lease rent, if applicable) shall be updated if a sales contract (or Ground Lease) for such parcel 
has not been executed within one (1) year from the date of the appraisal. 

17.4.1 Qualified Appraiser Pool.  Appraisals of any Developed Critical 
Commercial Lots required to be appraised by Section 17.2.5, Non-Critical Commercial Lots for 
which an appraisal is required under Section 17.2.6, the Developer Lots and JV Lots shall be 
conducted by a qualified appraiser, which for purposes of this DDA shall be defined as an 
appraiser (i) licensed in the State of California as a Certified General Appraiser and holding the 
MAI designation from the Appraisal Institute, (ii) practicing or working for at least ten (10) years 
in either a national firm, or regional firm based in California, (iii) who is not an Affiliate of the 
Developer and has no equity investment in the Developer or the Project investors, (iv) who has 
particular experience with coastal California real property transactions involving the Product 
Type that is the subject of the appraisal, and (v) who has no conflict of interest as evidenced by 
contractual relationships with Developer either existing or in the immediately prior twenty-four 
(24) months, unless a conflict waiver is obtained from the Authority (and, if required under the 
Conveyance Agreement, the Navy).  The Parties have agreed upon a list of pre-qualified 
appraisers, which list is attached hereto as Exhibit U (the “Qualified Appraiser Pool”).  From 
time to time, either Party may propose in writing to add or subtract additional persons meeting 
the above qualifications.  If the Parties disagree on a proposed addition or subtraction, then the 
Parties shall follow the dispute resolution procedure for Expedited Arbitration Matters set forth 
in Section 15.3.2. 
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17.4.2 Appraisal Instructions.  The selected appraiser shall appraise the 
applicable Developer Lot, JV Lot, Developed Critical Commercial Lot (to the extent subject to 
appraisal by Section 17.2.5), or Non-Critical Commercial Lot (to the extent subject to appraisal 
by Section 17.2.6) utilizing appraisal instructions substantially in the form of those attached 
hereto as Exhibit V, as the Parties hereto may agree to amend from time to time which agreement 
shall not be unreasonably withheld, conditioned or delayed.  If an Excess Land Appreciation 
Structure is established in a Major Phase by Product Type, such structure will be deemed to 
apply to all Market Rate Lots of that Product Type in the applicable Major Phase, and the 
appraisal instructions shall incorporate such terms.  If an Excess Land Appreciation Structure 
established for a Major Phase is later revised in connection with a Sub-Phase Approval in 
accordance with Section 6.2.3(d) hereof, then such structure will be deemed to apply to all 
Market Rate Lots in the applicable Sub-Phase and the appraisal instructions shall incorporate 
such terms.  If material changes are proposed to appraisal instructions, including assumptions, 
special assumptions, limiting conditions, hypothetical conditions, and other special instructions, 
the requesting Party shall propose such amendment in writing, and, if the Parties disagree, they 
shall follow the dispute resolution procedure for Expedited Arbitration Matters set forth in 
Section 15.3.2.  

17.4.3 Notification of Appraisal.  Developer, on behalf of the Authority, 
shall provide to the Navy, with a copy to the Authority,  documentation of appraiser selection 
and appraisal instructions prior to the commencement of an appraisal, and shall provide a copy of 
the complete appraisal promptly following completion of such appraisal. 

17.5 Auction Process for Residential Auction Lots.  The Authority and 
Developer prior to the approval of any Major Phase Application, shall jointly determine the pool 
of qualified bidders for each Auction of a Residential Auction Lot based on the Auction Bidder 
Selection Guidelines for Residential Auction Lots (attached hereto as Exhibit W) set forth for 
each Product Type, as agreed upon by the Parties.  In the event no qualified third party bids are 
received at or above the minimum bid price for the Residential Auction Lots (as determined in 
the Major Phase Decisions described in Section 6.2.3), Developer and/or its Affiliates will have 
the option by written notice within sixty (60) days after the close of the Auction period to 
purchase such Residential Auction Lots at the minimum bid price and any Residential Auction 
Lots so acquired by Developer shall not be deemed to apply against the percentage limits 
otherwise applicable to the Developer Lots or the JV Lots.  If Developer does not timely exercise 
the option to purchase unsold Residential Auction Lots, then the Authority and Developer shall 
within one hundred twenty (120) days after the expiration of the Auction period mutually agree 
upon a new minimum bid price to be used in a new Auction (the “Re-Setting of the Minimum 
Bid Price”). If the Parties are unable to agree on a new minimum bid price within the allotted 
time, the matter shall be submitted to the dispute resolution procedure for Expedited Arbitration 
Matters set forth in Section 15.3.2.  The Re-Setting of the Minimum Bid Price may take the form 
of adjustment to the Proforma minimum bid price or an appraisal. 

17.5.1 Timing of Residential Auction Lots Selection.  The Residential 
Auction Lots will be selected by mutual agreement by the Authority and the Developer prior to 
approval of each Major Phase Application, as such selection may be revised in a subsequent 
approved Sub-Phase Application.  The Residential Auction Lots will be offered for sale at such 
time as reasonably deemed appropriate by Developer in light of then-current market conditions 
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and such sale shall be subject to Completion of Infrastructure and Stormwater Management 
Controls serving the applicable Residential Auction Lot. 

17.5.2 Residential Auction Lots as Benchmarks.  The Residential Auction 
Lot sales prices, as deemed appropriate by the appraisers, and other relevant market data shall be 
used as comparables in the appraisal process for the Developer Lots and the  JV Lots.  The mix 
of Product Types of the Market Rate Lots subject to Auction shall roughly mirror that of the 
Market Rate Lots to be allocated and sold in that Major Phase, with a goal of selecting at least 
one representative parcel for each Market Rate Lot Product Type offered in that Major Phase.  
For the purposes of this DDA, “Product Types” are defined as a residential building with a 
typical unit count and building typology that allows general assumptions of construction costs.  
Examples of such Product Types are townhomes; low rise (up to 70’ in height); mid rise (above 
70’ and up to 125’ in height); and towers (above 125’ in height). 

17.5.3 Guidelines for Residential Auction Lots Selection.  The 
distribution and selection of the Residential Auction Lots shall be based on a principle of 
nondiscrimination.  The selected Residential Auction Lots shall be generally representative of 
the average advantages and disadvantages of the Market Rate Lots to be developed in that Major 
Phase.  Factors to be considered in such selection include, but are not limited to, parcel size, 
views, proximity to parks, proximity to the transit center, proximity to the Job Corps site, 
proximity to the Bay Bridge, proximity to the retail core and exposure to wind (collectively, the 
“Guidelines for Residential Auction Lot Selection”), attached hereto as Exhibit X.    

17.5.4 Conveyance Agreement Exhibits.  Exhibits Q, T, U, V, W and X 
referenced in this Article 17 are also exhibits to the Conveyance Agreement and, subject to 
Section 28.38 hereof, will be attached to this DDA in the form attached to the executed version 
of the Conveyance Agreement. 

18. Mitigation Measures. 

18.1 Mitigation Measures.  Developer and the Authority agree that the 
construction and subsequent operation of the Infrastructure and Stormwater Management 
Controls, Vertical Improvements and Required Improvements, if applicable, shall be in 
accordance with the mitigation measures identified in the Project MMRP (the “Mitigation 
Measures”).  Developer shall comply with and perform the Mitigation Measures as and when 
required by the Project MMRP except for those Mitigation Measures or portions of Mitigation 
Measures for which the performance obligations are expressly obligations of the Authority, the 
City or another Governmental Entity.  The responsibility to implement applicable Mitigation 
Measures shall be incorporated by Developer or the Authority, as applicable, into any applicable 
contract or subcontract for the construction or operation of the Improvements, including the 
Vertical DDA/LDDAs.  The Authority shall comply with and perform the Mitigation Measures 
or portions of Mitigation Measures that are the obligation of the Authority as and when required, 
and shall use good faith efforts, consistent with the Interagency Cooperation Agreement, to cause 
the necessary City Agencies to comply with and perform the Mitigation Measures or portions of 
Mitigation Measures that are the obligations of the City as and when required. 
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19. Authority Costs. 

19.1 Authority Costs and Revenues. 

19.1.1 “Authority Costs” means all costs and expenses actually incurred 
and paid by the Authority in accordance with the Authority’s annual budget approved by the 
Authority Board and the Board of Supervisors (the “Annual Authority Budget”), including 
costs and expenses relating to performing the Authority’s obligations under this DDA, other 
Authority contracts and grants, and the Conversion Act. 

19.1.2 “Authority Revenues” means all revenues payable to Authority 
for each applicable year, including projected Interim Lease Revenues, Marina Revenues and any 
other sources of revenue received by Authority from any sources whatsoever other than 
Developer or Vertical Developers. 

19.1.3 The Parties acknowledge that the Annual Authority Budget shall 
comply with applicable requirements of the Conversion Act, the Public Trust, the Conveyance 
Agreement and the City's Charter. 

19.2 Annual Budget.  Within ninety (90) days after the Effective Date, the 
Authority and Master Developer shall meet and confer to create a base line budget ("Base Line 
Budget") that includes projected Authority Costs and Authority Revenues.  On or before May 1 
with respect to Fiscal Year 2012-13 and each subsequent Authority Fiscal Year during the term 
of this DDA, the Authority and Master Developer shall meet and confer regarding the Authority 
Costs reasonably expected to be incurred and Authority Revenues reasonably expected to be 
received during that succeeding Authority Fiscal Year.  Prior to such meetings, the Authority 
shall prepare a preliminary budget (the "Annual Preliminary Budget") estimating the 
anticipated Authority Cost and Authority Revenues.  The preliminary budget of Authority Costs 
shall include (i) the staff positions for all Authority staff, (ii) a general description of the duties 
of each such staff person relative to the Project, (iii) an identification of each third-party 
professional expected to be paid by the Authority during such year together with a description of 
the expected duties of such professional, the method of compensation and the expected total cost 
of such professional for such year, (iv) a general description of the costs and expenses related to 
the operation and maintenance of NSTI, including compliance with the terms of the TIHDI 
Agreement to provide assistance to TIHDI and TIHDI Member Organizations, subject to Section 
19.3 below, and (v) a general description of the costs and expenses related to the management 
and implementation of the Project.  The Annual Preliminary Budget shall include a projection of 
anticipated revenues payable to Authority for the year, including projected Authority Revenues.  
Based on such meetings and other relevant information available to the Authority, the Authority 
shall update such Annual Preliminary Budget for Authority Costs for such Authority Fiscal Year, 
broken down by fiscal quarter and including the information set forth in clauses (i) through (v) 
above (an “Annual Authority Draft Budget”) and deliver the same to Master Developer.  The 
Parties acknowledge that the Annual Authority Draft Budget is subject to review and approval by 
the Authority Board and the Board of Supervisors in their sole and absolute discretion.  The 
Parties further acknowledge and agree that the Annual Authority Budget may need to be 
modified by the Authority and the Board of Supervisors from time to time during the Authority 
Fiscal Year.   
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19.3 Community Service Costs.  The Parties acknowledge that the Base Line 
Budget will include certain line items to provide community services consistent with the 
amounts and types of Authority's existing  practice on NSTI.  If Authority proposes in any 
Authority Fiscal Year to make any material increase to the scope or funding levels of such 
services, prior to including any such material changes in the Annual Authority Draft Budget, the 
Authority shall provide Master Developer with a list of all changes, including types and amounts 
of funding proposed, with a written justification describing the need, the amount, the benefit to 
the community and an explanation as to why such need is unlikely to be met without the amount 
of additional funding requested.  Authority shall meet and confer with Master Developer to 
discuss the proposed increase. 

19.4 Reporting.  Within ninety (90) days following the end of each calendar 
quarter during the term of this DDA, the Authority Director shall deliver to Developer a 
summary of Authority Costs and Revenues incurred during such quarter together with a 
comparison of the Authority Costs and Revenues incurred with those set forth in the relevant 
Annual Authority Budget (an “Authority Costs and Revenue Report”).  Each Authority Costs 
and Revenue Report shall contain a certification by the Authority Director that such Authority 
Costs and Revenue Report, to his or her knowledge, is complete and complies with the terms of 
this Article 19.  The summary shall be in a reasonably detailed form and shall include (i) a 
general description of the services performed and Authority Costs incurred, (ii) the fees and costs 
incurred and paid by the Authority under the Interagency Cooperation Agreement, (iii) the fees 
and costs of third-party professionals and copies of invoices from such third-party professionals; 
and (iv) all other costs and expenses of Authority in carrying out its duties.  The Authority shall 
provide such additional information and supporting documentation as Developer may reasonably 
request regarding Authority Costs incurred.  The Authority and Developer shall cooperate with 
one another to develop a reporting format that satisfies the reasonable informational needs of 
Developer without divulging any privileged or confidential information of the Authority, the 
City, or their respective contractors.  The Authority Costs and Revenue Report shall be binding 
on Developer in the absence of error demonstrated by Developer within six (6) months of 
Developer’s receipt of the same. 

19.5 Payment of Authority Costs.  The Authority may from time to time 
establish a fee for service mechanism for Authority Costs incurred by it pursuant to this DDA, 
although such mechanism may not result in higher Authority Costs than if the system outlined in 
Section 19.2 were observed.  Any such fees collected shall be shown in the Authority Costs and 
Revenue Report for purposes of determining the Authority Costs due and owing from Developer 
under this DDA.   

19.6 Payment for Shortfall in Authority Costs.  In each calendar quarter, 
Authority shall apply all Authority Revenues against all Authority Costs described in each 
Authority Costs and Revenues Report in accordance with the requirements of applicable laws, 
including the Conversion Act and the City's Charter.  Developer shall reimburse Authority for 
the amount by which the Authority Costs exceed Authority Revenues and reasonable reserves for 
that quarter, as shown in the Authority Costs and Revenues Report, no later than sixty (60) days 
after the receipt of the Authority Costs and Revenue Report from the Authority.  The Parties 
shall meet and confer in good faith to resolve any disputes regarding an Authority Costs and 
Revenue Report.  In addition to the other remedies provided in this DDA, the Authority shall 
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have the right to terminate or suspend any work for a Party under this DDA upon such Party’s 
failure to pay amounts due and owing hereunder, and continuing until such Party makes payment 
in full to the Authority.  No such failure to pay by a Party shall affect the Authority’s obligations 
to any other Party under this DDA. 

19.7 Interim Lease Revenues.  The Authority shall collect and distribute 
Interim Lease Revenues in accordance with the priority set forth in Section 6.1 of the Financing 
Plan. 

19.8 Payment of City Costs and Ramps Payment.  Under the Development 
Agreement and the Interagency Cooperation Agreement, City Agencies must submit quarterly 
invoices for all City Costs incurred by the City Agency for reimbursement under the 
Development Agreement, which invoices shall be gathered by Authority.  Authority shall gather 
all such invoices so as to submit one combined City bill to Developer each quarter.  As described 
in the Development Agreement and the Interagency Cooperation Agreement, Developer shall 
pay City for all City Costs during the Term within thirty (30) days following receipt of a written 
invoice.  Developer shall not be obligated for the payment of any City Cost that is not invoiced 
to Developer within twelve (12) months from the date the City Cost was incurred.  Amounts due 
for the Ramps Subsidy in accordance with the SFCTA MOA, as amended (as more particularly 
described in Section 13.3.6 hereof), shall be invoiced within thirty (30) days prior to each due 
date thereunder, and shall be payable as a City Cost to the SFCTA or the Authority, as directed. 

20. Financing; Rights of Mortgagees. 

20.1 Right to Mortgage.  Developer and any Person to whom any of them 
Transfers its respective interest in this DDA, as permitted under this DDA (collectively and 
individually, as the case may be, a “Mortgagor”) shall have the right, at any time and from time 
to time during the term of this DDA, to grant a mortgage, deed of trust or other security 
instrument (each a “Mortgage”) encumbering all or a portion of such Mortgagor’s respective 
ownership interest in all or a portion of the Project Site, together with such Mortgagor’s interest 
in any Project Accounts relating to such portions of the Project Site (including the right to 
receive payments from the Funding Sources or other revenue emanating from the Project Site) 
for the benefit of any Person (together with its successors in interest, a “Mortgagee”) as security 
for one or more loans related to the Project Site made by such Mortgagee to the Mortgagor to 
pay or reimburse costs incurred in connection with obligations under this DDA, subject to the 
terms and conditions contained in this Article 20.  Without limiting the foregoing, no Mortgage 
shall be granted to secure obligations unrelated to the Project Site or to provide compensation or 
rights to a Mortgagee in return for matters unrelated to the Project Site.  A Mortgagee may 
Transfer all or any part of or interest in any Mortgage without the consent of or notice to any 
Party; provided, however, that the Authority shall have no obligations under this DDA to a 
Mortgagee unless the Authority is notified of such Mortgagee. Furthermore, the Authority’s 
receipt of notice of a Mortgagee following the Authority’s delivery of a notice or demand to 
Developer or to one or more Mortgagees under Section 20.4 shall not result in an extension of 
any of the time periods in this Article 20, including the cure periods specified in Section 20.5. 



 

82 

20.2 Certain Assurances.  The Authority agrees to cooperate reasonably with 
each Mortgagor or prospective Mortgagor in confirming or verifying the rights and obligations 
of the Mortgagee. 

20.3 Mortgagee Not Obligated to Construct.  Notwithstanding any other 
provision of this DDA, including those that are or are intended to be covenants running with the 
land, a Mortgagee, including any Person who obtains title to all or any portion of or any interest 
in the Project Site as a result of foreclosure proceedings, or conveyance or other action in lieu 
thereof, or other remedial action, including (a) any other Person who obtains title to real property 
in the Project Site or such portion from or through such Mortgagee or (b) any other purchaser at 
foreclosure sale, shall in no way be obligated by the provisions of this DDA, to Commence or 
Complete Infrastructure and Stormwater Management Controls or Required Improvements or to 
provide any form of Adequate Security for such Commencement or Completion.  Nothing in this 
Section 20.3 or any other Section or provision of this DDA, shall be deemed or construed to 
permit or authorize any Mortgagee or any other Person to devote all or any portion of the Project 
Site to any uses, or to construct any improvements, other than uses or Improvements consistent 
with the Development Requirements. 

20.4 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  
Whenever the Authority shall deliver any notice or demand to a Mortgagor for any breach or 
default by such Mortgagor in its obligations or covenants under this DDA, the Authority shall at 
the same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on 
the portion of the Project Site or any interest in the revenues therefrom or related thereto that is 
the subject of the breach or default who has previously made a written request to the Authority 
for a copy of any such notices.  The Authority’s notice shall be sent to the address specified by 
such Mortgagee in its most recent notice to the Authority.  In addition, if such breach or default 
remains after any cure period permitted under this DDA, as applicable, has expired, the 
Authority shall deliver a notice of such failure to cure such breach or default to each such 
Mortgagee at such applicable address.  A delay or failure by the Authority to provide such notice 
required by this Section 20.4 shall extend, for the number of days until notice is given, the time 
allowed to the Mortgagee for cure. 

20.5 Mortgagee’s Option to Cure Defaults.  Before or after receiving any notice 
of failure to cure referred to in Section 20.4, each Mortgagee that has received interest in real 
property shall have the right (but not the obligation), at its option, to commence within the same 
period as Developer to cure or cause to be cured any Event of Default, plus an additional period 
of (a) thirty (30) days to cure a monetary Event of Default and (b) sixty (60) days to cure a non-
monetary Event of Default that is susceptible of cure by the Mortgagee without obtaining title to 
the applicable real property.  If an Event of Default is not cured within the applicable cure period 
(or cannot be cured by the Mortgagee without obtaining title to the applicable real property), the 
Authority nonetheless shall refrain from exercising any of its remedies for the Event of Default 
and shall permit the cure by Mortgagee of such Event of Default if, within the Mortgagee’s 
applicable cure period:  (i) the Mortgagee has a recorded security interest in the applicable real 
property and notifies the Authority in writing that the Mortgagee intends to proceed with due 
diligence to foreclose the Mortgage or otherwise obtain title to the subject real property; (ii) the 
Mortgagee commences foreclosure proceedings within sixty (60) days after giving such notice, 
and diligently pursues such foreclosure to completion; and (iii) after obtaining title, the 
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Mortgagee diligently proceeds to cure those Events of Default:  (A) that are susceptible of cure 
by the Mortgagee; and (B) of which the Mortgagee has been given written notice by the 
Authority under Section 20.4 or thereafter.  Notwithstanding the foregoing, no Mortgagee shall 
be required to cure any Event of Default that is personal to the Mortgagor (by way of example 
and not limitation, such Mortgagor’s bankruptcy, failure to submit required information in the 
possession of such Mortgagor), and the completion of a foreclosure and acquisition of title to the 
applicable real property by the Mortgagor shall be deemed to be a cure of such Events of 
Default.  Although no Mortgagee is obligated to do so, any Mortgagee that directly or indirectly 
obtains title and that properly Completes the Infrastructure and Stormwater Management 
Controls or Improvements relating to the applicable portion of Project Site in accordance with 
this DDA shall be entitled, upon written request made to the Authority, to a Certificate of 
Completion.   

20.6 Mortgagee’s Obligations with Respect to the Property.  Except as set forth 
in this Article 20, no Mortgagee shall have any obligations or other liabilities under this DDA 
unless and until it acquires title by any method to all or some portion of or interest in the Project 
Site (referred to as “Foreclosed Property”) and expressly assumes Developer’s rights and 
obligations under this DDA in writing.  A Mortgagee (or its designee) that acquires title to any 
Foreclosed Property (a “Mortgagee Acquisition”) shall take title subject to all of the terms and 
conditions of this DDA to the extent applicable to the Foreclosed Property, including any claims 
for payment or performance of obligations that are due as a condition to enjoying the benefits 
under this DDA from and after the Mortgagee Acquisition.  Upon completion of a Mortgagee 
Acquisition and written assumption of Developer’s rights and obligations under this DDA, the 
Authority shall recognize the Mortgagee as the Developer under this DDA.  The Authority shall 
have no right to enforce any obligation under this DDA personally against any Mortgagee unless 
such Mortgagee expressly assumes and agrees to be bound by this DDA in a form Approved by 
the Authority.  However, the Authority shall have the right to (i) terminate this DDA with respect 
to the Foreclosed Property if the Mortgagee does not agree to assume the rights and obligations 
of Developer relating to the Foreclosed Property in writing within ninety (90) days following a 
Mortgagee’s acquisition of title to the Foreclosed Property, and (ii) exercise its rights under 
Section 16.5 with respect to Foreclosed Property (regardless of whether there has been a 
foreclosure) in the event that a Mortgagee does not cure a Reversionary Default within the time 
permitted for cure herein.  If a Mortgagee or any Person who acquires title to real property in the 
Project Site from a Mortgagee assumes obligations to construct Improvements under this DDA, 
the Schedule of Performance with respect to the Foreclosed Property shall be extended as needed 
to permit such construction.   

20.7 No Impairment of Mortgage.  No default by a Mortgagor under this DDA 
shall invalidate or defeat the lien of any Mortgagee.  Neither a breach of any obligation secured 
by any Mortgage or other lien against the mortgaged interest nor a foreclosure under any 
Mortgage shall defeat, diminish, render invalid or unenforceable or otherwise impair 
Developer’s rights or obligations or constitute, by itself, a default under this DDA. 

20.8 Multiple Mortgages.  If at any time there is more than one Mortgage 
constituting a lien on a single portion of the Project Site or any interest therein, the lien of the 
Mortgagee prior in time to all others on that portion of the mortgaged property shall be vested 
with the rights under this Article 20 to the exclusion of the holder of any other Mortgage; 
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provided, however, that if the holder of a senior Mortgage fails to exercise the rights set forth in 
this Article 20, each holder of a junior Mortgage shall succeed to the rights set forth in this 
Article 20 only if the holders of all Mortgages senior to it have failed to exercise the rights set 
forth in this Article 20 and holders of junior Mortgages have provided written notice to the 
Authority under Section 20.4.  No failure by the senior Mortgagee to exercise its rights under this 
Article 20 and no delay in the response of any Mortgagee to any notice by the Authority shall 
extend any cure period or Developer’s or any Mortgagee’s rights under this Article 20.  For 
purposes of this Section 20.8, in the absence of an order of a court of competent jurisdiction that 
is served on the Authority, a title report prepared by a reputable title company licensed to do 
business in the State and having an office in City, setting forth the order of priorities of the liens 
of Mortgages on real property may be relied upon by the Authority as conclusive evidence of 
priority. 

20.9 Cured Defaults.  Upon the curing of any Event of Default by a Mortgagee 
within the time provided in Section 20.5, the Authority’s right to pursue any remedies for the 
cured Event of Default shall terminate. 

21. Transfers and Assignment. 

21.1 Developer’s Right to Transfer Major Phases and Sub-Phases.  Developer 
shall have the right to Transfer to a Transferee, in each case upon compliance with the provisions 
of this Section 21.1:  (i) the right to submit Major Phase Applications for one or more Major 
Phases, excluding the Initial Major Phase; (ii) the right to submit Sub-Phase Applications within 
any Major Phase(s), excluding the Initial Sub-Phases within the Initial Major Phase; (iii) the 
right to develop any Major Phases for which a Major Phase Approval has been obtained, 
excluding the Initial Major Phase; and (iv) the right to develop any Sub-Phase within a Major 
Phase for which a Sub-Phase Approval has been obtained, excluding the Initial Sub-Phases  
within the Initial Major Phase.  The Authority Board’s Approval shall be required for a Transfer 
pursuant to this Section 21.1.  Such Approval will not be unreasonably withheld, delayed or 
conditioned if the Transferee or Persons Controlling the Transferee: 

(a) have experience acting as the developer of projects similar in size 
and complexity to the development opportunity being Transferred (the “Experience 
Requirement”), as determined by the Authority Board in its reasonable discretion; 

(b) satisfy the Net Worth Requirement; 

(c) if the Transfer is under clause (i) or clause (ii) above, commit to 
submit a Major Phase Application and all Sub-Phase Applications for the development 
opportunity being Transferred, no later than the Outside Date for submission of the Major Phase 
Application or Sub-Phase Application, as applicable, or (B) ninety (90) days following the 
Authority’s Approval of the proposed Transfer if the Authority’s Approval occurs within the 
ninety (90) day period before the Outside Date for submission of the Major Phase Application or 
Sub-Phase Application, as applicable; 

(d) enter into an Approved Assignment and Assumption Agreement, 
as set forth in Section 21.6, provided that (i) for a Transfer under clause (ii) or (iv) the Approved 
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Assignment and Assumption Agreement does not release Developer of its obligations hereunder 
as to the applicable Sub-Phase, and (ii) as to a Transfer under clause (i) or (iii), the Approved 
Assignment and Assumption Agreement does not release Master Developer of its obligations 
under Section 1.5 as Master Developer;  

(e) provide Base Security and any Adequate Security as and to the 
extent required under Article 26, which shall apply to the obligations assumed by the Transferee 
unless replacement Base Security or Adequate Security is provided by the Transferee and 
Approved by the Authority Director; and 

(f) have not been suspended, disciplined, debarred or prohibited from 
contracting with the City or the Authority. 

Developer and any proposed Transferee shall provide detailed information to the 
Authority to demonstrate the Transferee’s satisfaction of the above requirements, a proposed 
Assignment and Assumption Agreement, and such additional documents and materials as are 
reasonably requested by the Authority Director.  Upon the Authority Director’s receipt of the 
foregoing, the Authority Director shall submit the proposed Transfer to the Authority Board at 
the next regularly-scheduled meeting of the Authority Board for which an agenda has not yet 
been finalized and for which the Authority can prepare and submit a staff report in keeping with 
Authority standard practices.  The Authority Board shall Approve or disapprove a request for 
Transfer.  The consideration, if any, paid by the Transferee to Developer in connection with the 
proposed Transfer shall be treated as Gross Revenues. 

21.2 Developer’s Right to Transfer Lots.  Subject to satisfaction of the 
conditions set forth in Section 10.7, Developer (and any Transferee) shall have the right without 
separate Approval of Authority pursuant to this Article 21 to Transfer Lots to Vertical 
Developers in accordance with the requirements of this DDA, including Article 17. 

21.3 Developer Affiliate Transfers; Reorganizations.  Developer shall have the 
right at any time to Transfer all or a portion of its rights and corresponding obligations under this 
DDA without the Approval of the Authority (except as set forth in this Section 21.3) if (i) 
Developer is not then in Material Breach, (ii) the Transferee is Controlled by Developer or by a 
Person that Controls Developer, or the Transferee is Approved by the Authority Director if the 
Transferee is an Affiliate of Developer that is not Controlled by Developer or by a Person that 
Controls Developer, and (iii) the Transferee or Persons Controlling the Transferee satisfy the 
Experience Requirement.  Any such Transfer may be effected by the consolidation or merger of 
Developer into or with any other business organization whether or not Developer is the surviving 
entity under applicable law if the foregoing requirements are otherwise met.  Any Transferee 
under this Section 21.3 shall be deemed an Affiliate of Developer, and therefore a Developer 
Party, under this DDA, and accordingly, (A) Developer’s Base Security and any Adequate 
Security shall apply to the obligations assumed by the Transferee unless replacement Base 
Security or Adequate Security is provided by the Transferee and Approved by the Authority 
Director, and (B) the cross-default provisions set forth in Sections 3.8, 16.1 and 16.4 shall apply 
to Events of Default by Developer and the Transferee.  Notwithstanding the foregoing, 
Developer may request that the cross-default provisions of this DDA not apply as between 
Developer and the Transferee in connection with any Transfer to an Affiliate under this Section 
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21.3, provided, that any such request shall be subject to review and Approval by the Authority 
Board in its sole discretion.  

21.4 One Developer Retains Responsibility for All Infrastructure Within Each 
Major Phase.  Before the receipt of a Major Phase Approval, Developer may Transfer all of its 
rights and obligations as Developer (but not as Master Developer) under this DDA for the 
entirety of a Major Phase (other than the Initial Major Phase) to a Transferee subject to the 
Authority Board’s Approval as set forth in Section 21.1.  Following a Major Phase Approval, 
Developer (or a Transferee, if applicable) shall have the right to Transfer the obligation for 
submitting all Sub-Phase Applications (other than the Initial Sub-Phases in the Initial Major 
Phase) and Completing any or all Infrastructure and Stormwater Management Controls for Sub-
Phases within that Major Phase (other than the Initial Sub-Phases in the Initial Major Phase and 
excluding any Transferable  Infrastructure within a Lot that is to be constructed by a Vertical 
Developer), to a Transferee subject to the Authority Board’s Approval as set forth in Section 
21.1, provided, however, that Developer and the Transferee of that Major Phase, if applicable 
shall not be released from the obligations hereunder to submit Sub-Phase Applications and to 
Complete all Infrastructure and Stormwater Management Controls within that Major Phase, and 
shall remain ultimately responsible for Completion of all Infrastructure and Stormwater 
Management Controls within that Major Phase.  Developer may enter into construction contracts 
and similar agreements with third parties as may be needed to assist Developer or the Transferee 
of that Major Phase, as applicable, in satisfying the foregoing obligations, which contracts or 
agreements shall not be subject to Approval by the Authority under Section 21.1 or 21.5, 
provided, however, that no such contract or agreement shall serve to release Developer from its 
obligations to submit Sub-Phase Applications and to Complete all Infrastructure and Stormwater 
Management Controls within that Major Phase.   

21.5 Authority’s Approval of a Transfer.  In addition to the Transfers permitted 
by Sections 21.1 through 21.3, Developer may Transfer some or all of its interest in this DDA 
with the Approval of the Authority Board, which the Authority Board may give or withhold in its 
sole discretion.  Developer may also Transfer a portion of its interest in this DDA that is less 
than an entire Major Phase but includes the remainder of an entire Major Phase, together with the 
corresponding rights and obligations of Developer under this DDA, if the Authority Board 
Approves the proposed Transferee and the proposed Assignment and Assumption Agreement, 
which Approval shall not be unreasonably withheld if the Transferee, or Persons Controlling the 
Transferee, satisfy the Net Worth Requirement and the Experience Requirement, and the 
Assignment and Assumption Agreement meets the applicable requirements of Section 21.6.   

21.6 Assignment and Assumption Agreement; Release.  

21.6.1 Any Transfer described in Sections 21.1 and 21.3 through 21.5 
(other than a transfer of the obligation to complete Transferable Infrastructure in accordance with 
Section 7.2) shall be under an Assignment and Assumption Agreement that includes:  (a) a legal 
description of any real property being Transferred; (b) a detailed description of the rights and 
obligations under this DDA to be assigned to and assumed by Transferee, which must include all 
of the Indemnifications and releases by Developer in this DDA and in the Developer consent 
attached to the Interagency Cooperation Agreement and shall expressly recite any obligations of 
Developer that will not be Transferred (e.g., the Parties understand and agree that upon any such 
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assignment and assumption, all references to Developer in this DDA, excluding references in 
Sections 1.5 and 21.13 shall include the Transferee except as expressly noted in the Assignment 
and Assumption Agreement); (c) the obligations under this DDA that are assumed by the 
Transferee; (d) the Transferee’s obligations under the Housing Plan, and an acknowledgement of 
the Authority’s rights if Inclusionary Milestones under the Housing Plan are not satisfied with 
respect to the Project as a whole; (e) an agreement and covenant by the Transferee not to 
challenge the enforceability of any of the provisions or requirements of this DDA, including, if 
such Lots will contain a Residential Project, an agreement and covenant by the Transferee for the 
benefit of the Authority and Developer regarding the non-applicability of the Costa-Hawkins Act 
as set forth in Section 10 of the Housing Plan; (f) if the Infrastructure and Stormwater 
Management Controls for any adjoining real property is not Completed, an assumption of the 
risk of non-Completion and a waiver and release for the benefit of the Authority and the City 
regarding any failure to Complete the Infrastructure and Stormwater Management Controls; and 
(g) such other matters as are deemed appropriate by Developer and are Approved by the 
Authority Director.  Each such Assignment and Assumption Agreement must be in recordable 
form and Approved by the Authority Director, although the Authority Director may elect, in his 
or her sole discretion, not to Approve any Assignment and Assumption Agreement (i) that does 
not include the items listed above, or (ii) if Developer is then in Material Breach of its 
obligations under this DDA. 

21.6.2 Upon the consummation of any Transfer described in Sections 
21.1(i), 21.1(iii), 21.3, or 21.5, including receipt of the Approved Assignment and Assumption 
Agreement, the Authority shall provide to Developer or other transferor a written release from 
any obligations under this DDA that are permitted to be released under this DDA and are 
expressly Transferred to and assumed by the Transferee under the Approved Assignment and 
Assumption Agreement (subject to the terms of approval by Authority), including in such release 
any obligations of Developer that accrued before the date of the Transfer to the extent the same 
are expressly assumed by the Transferee in the Assignment and Assumption Agreement.  The 
release shall be provided within thirty (30) days after the effective date of such Transfer in a 
form prepared and Approved by the Authority, consistent with this Section 21.6.2.  Except as 
provided in Sections 16.1 and 16.6 and as may otherwise be contained in an Assignment and 
Assumption Agreement Approved by the Authority Board, nothing in this Section 21.6 shall 
limit the Authority’s right to take action against all Affiliates of Developer upon an Event of 
Default by an Affiliate of Developer as set forth in this DDA. 

21.7 Exceptions.  The provisions of this Article 21 shall not be deemed to 
prohibit or otherwise restrict Developer’s (i) grant of easements, leases, subleases, licenses or 
permits to facilitate the development, operation and use of the Project Site, in whole or in part, 
(ii)  grant or creation of a Mortgage permitted under Article 20, (iii) sale or transfer of all or any 
portion of the Project Site or any interest in the Project Site pursuant to a foreclosure or the 
exercise of a power of sale contained in such a Mortgage or any other remedial action in 
connection with the Mortgage, or a conveyance or transfer in lieu of foreclosure or exercise of 
such power of sale, or (iv) any Transfer to the Authority, the City, or any other Governmental 
Entity contemplated by this DDA.  In addition, nothing in this Article 21 shall require the 
Authority to Approve any Transfer (excluding a Transfer of Lots subject to the satisfaction of the 
conditions set forth in Section 10.7 of this DDA) by Developer if Developer is in Material 
Breach. 
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21.8 Notice of Transfer.  For any Transfer permitted under this Article 21 (but 
not including under Section 21.2) without the Approval of the Authority, Developer shall 
provide the Authority with notice of any Transfer not less than thirty (30) days before the 
effective date of the Transfer (unless a shorter period is Approved by the Authority Director in 
his or her sole discretion).  Developer shall include with such notice the identity, address, contact 
person and telephone number of the proposed Transferee, the proposed Assignment and 
Assumption Agreement, including a clear statement of the assumed obligations of Developer 
under this DDA and satisfactory evidence that the proposed Transferee possesses the required 
qualifications.  Developer shall also provide any additional information and materials reasonably 
requested by the Authority Director.  This provision shall not create any obligation on or duty of 
a Mortgagee other than as set forth in Article 20. 

21.9 Transfer of DDA Obligations and Interests in Property.  Other than with 
respect to a Mortgagee whose security does not include real property, (i) Developer’s rights and 
obligations under this DDA may be Transferred only in conjunction with the Transfer of the 
portion of the real property (or the right to acquire such real property on the terms of this DDA) 
to which the rights and obligations apply and (ii) the Transferee shall succeed to all of 
Developer’s rights (including without limitation the right to Transfer) and obligations under this 
DDA that relate to the property or development opportunity Transferred.  Developer may 
effectuate a Transfer of real property through a ground lease transaction, subject to the Authority 
Director’s Approval in his or her sole discretion.   Nothing herein shall prohibit Developer from 
Transferring its rights and obligations for a Sub-Phase separately from Developer’s rights to 
Vertical Development within such Sub-Phase, subject to compliance with the terms and 
conditions hereof. 

21.10 Liability for Default/Step-in Meet and Confer. 

21.10.1 Liability for Default. No Third Party Transferee shall be 
liable for the default by Developer or another Transferee in the performance of its respective 
obligations under this DDA, and Developer shall not be liable for the default by any Third Party 
Transferee in the performance of its respective obligations; provided, that the foregoing 
provision shall not (i) be applicable to either a Transferee or Developer to the extent either has 
assumed such obligation under the terms of the applicable Assignment and Assumption 
Agreement or retained such obligation in accordance with Section 21.4 of this DDA, or (ii) limit 
the Authority’s right to proceed against Developer and Affiliates of Developer upon an Event of 
Default by Developer or any Affiliate of Developer.  Except as provided in this Section 21.10 
and in Sections 3.8 and 16.4, a failure to submit an Application or an Event of Default by 
Developer or a Transferee shall not entitle the Authority to terminate this DDA, or otherwise 
affect any rights under this DDA, for any portion of the Project Site that is not owned or 
Controlled by the Person that is in default. 

21.10.2 Step-in Meet and Confer.  If a Transferee of a Major Phase 
commits a Material Breach hereunder that results in the termination of the Major Phase, 
Developer may notify the Authority that Developer is willing to step-in and proceed with the 
applicable Major Phase and any Sub-Phases within that Major Phase that have not been 
previously conveyed.  Upon such request, the Parties shall meet and confer on the terms of an 
Assumption Agreement whereby Developer would assume all obligations of Developer for that 
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Major Phase and any remaining Sub-Phases of the Major Phase, including proposed changes to 
the Schedule of Performance.  Notwithstanding the foregoing, Authority shall not be obligated to 
negotiate exclusively with Developer, shall have no obligation to enter into an Assignment and 
Assumption Agreement for the applicable Major Phase with Developer and may Transfer the 
applicable Major Phase to a Third Party Transferee at any time.Restrictions on Speculation.  No 
Sub-Phase or Lot may be Transferred by Developer until Developer (or the Transferee in 
accordance with Sections 21.1(e) or 21.4) has provided, and continues to maintain, Adequate 
Security for the performance of its obligations to Complete the Infrastructure and Stormwater 
Management Controls in that Sub-Phase until Completion of such Infrastructure and Stormwater 
Management Controls.  

21.12 Restrictions on Transfer by the Authority.  The Parties acknowledge that 
pursuant to the terms of the Conversion Act, the City and County of San Francisco and the San 
Francisco Port Commission (the “Port”) may succeed to certain interests of the Authority in the 
event of the dissolution of the Authority.  Developer agrees to be bound by all of the terms of 
this Agreement should the City and/or the Port succeed to the interest of Authority by operation 
of law or otherwise, and it is the intent of the Parties hereto that this Agreement shall continue to 
be of full force and effect and binding on both Developer and any successor to the Authority by 
operation of law or otherwise in accordance with all of its terms and conditions.  Except as may 
be expressly permitted by the foregoing during the Term, the Authority shall not Transfer any 
portion of the Project Site to any Person where such Transfer would materially adversely impair 
Developer’s performance under this DDA or the uses, densities, rights or intensity of 
development contemplated under this DDA.  The foregoing shall not preclude the grant of 
easements, leases, subleases, licenses or permits to facilitate the development, operation and use 
of the Project Site as contemplated by this DDA or the Marina Term Sheet.  The Authority may 
Transfer the Authority Housing Lots only to Qualified Housing Developers and only for the 
development of Authority Housing Projects as set forth in the Housing Plan.  Prior to the 
issuance of the final Certificate of Completion for all Improvements contemplated hereunder, 
except as otherwise provided herein, the Authority shall retain all Public Property designated for 
parks or open space.  The Authority shall have the right to Transfer all or any portion of NSTI 
that is not included in the Project Site, and any of the Authority’s rights and obligations under 
this DDA by operation of law, without the Approval of Developer; provided, however, that 
Authority shall provide under the terms of any such Transfer that development of such area is 
performed consistent with the Development Requirements.  In addition, so long as TICD remains 
the Master Developer, the Authority shall further provide under the terms of any such Transfer 
that development of the Transferred area comply with zoning and development standards equal 
to or more stringent than those applicable to the Project Site under the SUD and the Design for 
Development as of the Effective Date hereof. 

21.13 Certain Recordkeeping.  Developer and its Transferees are treated as one 
for purposes of the sharing of Net Cash Flow under Section 1.3 of the Financing Plan.  
Developer shall require each Transferee to create and maintain, with respect to its development 
at the Project Site (excluding any Vertical Improvements), the same reports, records and 
information that Developer is required to create and maintain with respect to its development at 
the Project Site.  Developer shall gather and compile all such information and prepare an 
integrated Annual Report for purposes of all accounting and record keeping under the Financing 
Plan, including but not limited to maintaining records of the Project Accounts, Project Costs, 
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Distributions and Funding Sources in accordance with Section 1.6 of the Financing Plan.  The 
Authority shall have the same audit rights against all Transferees as the Authority has against 
Developer, and all applicable reports, records and information of Transferees shall be made 
available to the Authority at its request in accordance with the Financing Plan. 

22. General Developer and Vertical Developer Indemnification; Insurance. 

22.1 General Developer Indemnification.  Developer shall Indemnify the 
Authority and the City and their respective commissioners, supervisors, officers, employees, 
attorneys, contractors and agents (each, a “City Party”) from and against all claims, demands, 
losses, liabilities, damage, liens, obligations, interest, injuries, penalties, fines, lawsuits or other 
proceedings, judgments and awards and costs and expenses (including reasonable attorneys’ fees 
and costs, consultant fees and costs and court costs) of whatever kind or nature, known or 
unknown, contingent or otherwise, including the reasonable costs to the Authority of carrying 
out the terms of any judgment, settlement, consent, decree, stipulated judgment or other partial or 
complete termination of an action or procedure that requires the Authority to take any action 
(collectively “Losses”) arising from or as a result of, except to the extent such Losses are directly 
or indirectly caused by the act or omission of a City Party, (a) the non-compliance of the 
Infrastructure and Stormwater Management Controls constructed by or on behalf of Developer 
with any federal, State or local laws or regulations, including those relating to access, or any 
patent or latent defects therein, (b) during the period of time that Developer holds title to any 
portion of the Project Site, the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in such portion 
of the Project Site and (c) the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in or around 
the Project Site to the extent caused by the act or omission of Developer or its agents, servants, 
employees or contractors. 

In addition to the foregoing, Developer shall Indemnify the City Parties from and against 
all Losses (if a City Party has been named in any action or other legal proceeding) and all 
Authority Costs incurred by a City Party (if the City Party has not been named in the action or 
legal proceeding) arising directly or indirectly out of or connected with contracts or agreements 
(i) to which no City Party is a party and (ii) entered into by Developer in connection with its 
performance under this DDA, any Assignment and Assumption Agreement and any dispute 
between parties relating to who is responsible for performing certain obligations under this DDA 
(including any record keeping or allocation under the Financing Plan), except to the extent such 
Losses were caused by the act or omission of a City Party.  For purposes of the foregoing 
sentence, no City Party shall be deemed to be a “party” to a contract solely by virtue of having 
Approved the contract under this DDA (e.g., an Assignment and Assumption Agreement). 

22.2 General Vertical Developer Indemnification.  The Vertical DDA and 
Vertical LDDA will require each Vertical Developer to Indemnify the City Parties from and 
against all Losses, except to the extent such Losses are caused by the act or omission of a City 
Party, arising from or resulting from (a) the non-compliance of the Vertical Improvements and 
any Infrastructure and Stormwater Management Controls constructed by Vertical Developer with 
any federal, State or local laws or regulations, including those relating to access, or any patent or 
latent defects therein, (b) during the period of time that Vertical Developer holds title to any 



 

91 

portion of the Project Site, the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in such portion 
of the Project Site and (c) the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person in and around the Project Site 
to the extent caused by the act or omission of Vertical Developer or its agents, servants, 
employees or contractors. 

22.3 Other Remedies.  The agreements to Indemnify set forth in Sections 22.1 
and 22.2 are in addition to, and in no way shall be construed to limit or replace, any other 
obligations or liabilities that Developer may have to the Authority under this DDA, except as 
may be limited by the provisions of Article 16. 

22.4 Defense of Claims.  The Authority agrees to give prompt notice to 
Developer or Vertical Developer (as the case may be, the “Indemnifying Party”) with respect to 
any suit filed or claim made against the Authority (or, upon the Authority’s discovery thereof, 
against any City Party that the Authority believes in good faith is covered by any 
Indemnification given by Developer or Vertical Developer under this DDA) no later than the 
earlier of (a) ten (10) days after valid service of process as to any filed suit or (b) fifteen (15) 
days after receiving notification of the assertion of such claim, which the Authority has good 
reason to believe is likely to give rise to a claim for Indemnification hereunder by the 
Indemnifying Party.  The failure of the Authority to give such notice within such timeframes 
shall not affect the rights of the Authority or obligations of the Indemnifying Party under this 
DDA except to the extent that the Indemnifying Party is prejudiced by such failure.  The 
Indemnifying Party shall, at its option but subject to Approval by the Authority, be entitled to 
control the defense, compromise or settlement of any such matter through counsel of the 
Indemnifying Party’s choice; provided, that in all cases the Authority shall be entitled to 
participate in such defense, compromise or settlement at its own expense.  If the Indemnifying 
Party shall fail, however, in the Authority’s reasonable judgment, within a reasonable time 
following notice from the Authority alleging such failure, to take reasonable and appropriate 
action to defend, compromise or settle such suit or claim, the Authority shall have the right 
promptly to hire counsel to carry out such defense, compromise or settlement, and the reasonable 
expense of the Authority in so doing shall be due and payable to the Authority within fifteen (15) 
days after receipt by the Indemnifying Party of a properly detailed invoice for such expense. 

22.5 Limitations of Liability.  It is understood and agreed that no 
commissioners, members, officers, agents, or employees of the Authority (or of its successors or 
assigns) shall be personally liable to Developer or any Vertical Developer, nor shall any direct or 
indirect partners, members or shareholders of Developer or Vertical Developer or its or their 
respective officers, directors, agents or employees (or of their successors or assigns) be 
personally liable to the Authority, in the event of any default or breach of this DDA by the 
Authority, Developer or any Vertical Developer or for any amount that may become due to 
Developer, any Vertical Developer or the Authority or any obligations under the terms of this 
DDA; provided, that the foregoing shall not release obligations of a Person that otherwise has 
liability for such obligations, such as (i) the general partner of a partnership that, itself, has 
liability for the obligation or (ii) the obligor under any Adequate Security covering such 
obligation.  Further, notwithstanding anything to the contrary set forth in this Article 22, the 
Indemnifications by Developer in Article 22 shall exclude any Losses relating to Hazardous 



 

92 

Substances, which shall be instead governed by the Land Acquisition Agreements, Permits to 
Enter and Article 11. 

22.6 Insurance Requirements.  As a part of each Major Phase Application, 
Developer shall propose the form, amount, type, terms and conditions of insurance coverages 
required of Developer in connection with such Major Phase, including those required under 
Section 11.3, and the final insurance requirements shall be included in each Major Phase 
Approval (the “Insurance Requirements”). 

23. Authority Indemnification. 

23.1 Indemnification.  The Authority shall Indemnify Developer and its owners 
and the members, directors, officers, partners, employees, agents, successors and assigns of each 
of them from and against all Losses arising from or as a result of Authority’s non-compliance 
with  applicable Replacement Housing Obligations, except to the extent that such Losses are 
directly or indirectly caused by the negligent or willful act of Developer, including Developer’s 
failure to comply with its obligations under the Housing Plan. 

23.2 Other Remedies.  The agreement to Indemnify set forth in Section 23.1 is 
in addition to, and in no way shall be construed to limit or replace, any other obligations or 
liabilities that the Authority may have to Developer under this DDA, except as may be limited by 
the provisions of Article 16. 

24. Excusable Delay; Extension of Times of Performance. 

24.1 Excusable Delay.  In addition to the specific provisions of this DDA, a 
Party shall not be deemed to be in default under this DDA, including all Exhibits, on account in 
any delay in such Party’s performance to the extent the delay results from any of the following 
(each, “Excusable Delay”): 

24.1.1 “Force Majeure”, which means: war; acts of terrorism; 
insurrection; strikes or lock-outs not caused by, or outside the reasonable control of, the Party 
claiming an extension; riots; floods; earthquakes; fires; casualties; acts of nature; acts of the 
public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation not 
caused by, or outside the reasonable control of, the Party claiming an extension; failure or delay 
in delivery of utilities serving the Project Site not caused by, or outside the reasonable control of, 
the Party claiming an extension, existing environmental conditions affecting the Project Site that 
are not the responsibility of Developer under a Remediation Agreement, and previously 
unknown environmental conditions discovered on or affecting the Project Site or any portion 
thereof, in each case including any delay caused or resulting from the investigation or 
remediation of such conditions; existing unknown or newly discovered geotechnical conditions 
affecting the Project Site, including any delay caused or resulting from the investigation or 
remediation of such conditions, or litigation that enjoins construction or other work on the 
Project Site or any portion thereof, causes a lender to refuse to fund, disburse or accelerate 
payment on a loan, or prevents or suspends construction work on the Project Site except to the 
extent caused by the Party claiming an extension; unusually severe weather; inability to secure 
necessary labor, materials or tools (provided that the Party claiming Force Majeure has taken 
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reasonable action to obtain such materials or substitute materials on a timely basis); a 
development moratorium, as defined in Section 66452.6(f) of the California Government Code, 
extending the expiration date of a tentative subdivision map; the occurrence of a Conflicting 
Law; a breach of Authority’s Title Covenant, including any delay caused or resulting from the 
ensuing time necessary for Authority or Developer to remove such title exception, including 
litigation arising therefrom; and any other causes beyond the reasonable control and without the 
fault of the Party claiming an extension of time to perform. 

24.1.2 “Economic Delay”, means either (1) any period of time in which 
Developable Lots that are Market Rate Lots (“Developable Market Rate Lots”) containing 
thirty percent (30%) or more of the number of Market Rate Units as set forth in the Housing Data 
Table approved for any given Sub-Phase remain unsold at or above the Minimum Bid Price(s) 
set forth in the Proforma submitted by Developer at the commencement of the applicable Major 
Phase (as such Proforma may be updated at a subsequent Sub-Phase in accordance with this 
DDA), for a period of no less than four (4) months after the last Market Rate Developable Lot in 
the Sub-Phase has been completed, notwithstanding commercially reasonable and diligent efforts 
by Developer to market and sell such Developable Market Rate Lots (a “Sub-Phase Event”); or 
(2) any period of time in which Developable Market Rate Lots containing thirty percent (30%) or 
more of the number of Market Rate Units as set forth in the Housing Data Tables for all Sub-
Phases approved to date remain unsold at or above the Minimum Bid Price(s) set forth in the 
Proforma submitted by Developer at the commencement of the most recent Major Phase (as such 
Proforma may be updated at a subsequent Sub-Phase in accordance with this DDA), for a period 
of no less than four (4) months after the last Developable Market Rate Lot in the applicable Sub-
Phase has been completed, notwithstanding commercially reasonable and diligent efforts by 
Developer to market and sell such Developable Market Rate Lots (a “Cumulative Sub-Phase 
Event”).  The foregoing notwithstanding, Developable Market Rate Lots designated in the 
Housing Data Table approved at the commencement of any given Sub-Phase to accommodate 
buildings over 240 feet in height (each, a “High Rise Lot”) and realized land sales attributable to 
those Developable Market Rate Lots shall be excluded from calculations of both a Sub-Phase 
Event and a Cumulative Sub-Phase Event for a period of time equal to the first six (6) years after 
the date of approval of the first Sub-Phase Application in the Initial Major Phase.  From and after 
the sixth anniversary of the date of approval of the first Sub-Phase Application in the Initial 
Major Phase, all Developable Market Rate Lots in any given Sub-Phase, including High Rise 
Lots, shall be included in any calculations determining a Cumulative Sub-Phase Event, but shall 
not be included in any calculations for determining a Sub-Phase Event.  Notwithstanding the 
foregoing, if the sole reason for Economic Delay is due to the inclusion of unsold High Rise Lots 
in a Cumulative Sub-Phase Event and such condition remains for more than four (4) years, the 
Developer, at its option, shall either waive the Economic Delay or, if it elects not to waive the 
Economic Delay, Developer may deliver a Requested Change Notice regarding a redesign of the 
High Rise Lots as necessary to reposition the Project for market acceptance. 

24.1.3 “Administrative Delay”, which means:  (i) any Governmental 
Entity’s failure to act within a reasonable time, in keeping with standard practices for such 
Governmental Entity, or within the time contemplated in the Interagency Cooperation 
Agreement, the Development Agreement, any of the Land Acquisition Agreements, any 
Acquisition and Reimbursement Agreement or this DDA (after a timely request to act or when a 
duty to act arises); (ii) the taking of any action, or the failure to act, by any Governmental Entity 
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where such action or failure to act is challenged by Developer or a Vertical Developer and the 
Governmental Entity’s act or failure to act is determined to be wrong or improper; provided, that 
delays caused by an applicant’s failure to submit Complete Applications or provide required 
information shall not, by itself, be an Administrative Delay; and (iii) any delay that by the 
express terms of this DDA is an Administrative Delay.  Without limiting the foregoing, 
Administrative Delay shall include the period of delay, if any, between the anticipated date for 
Initial Closing as set forth in the Conveyance Agreement approved by the Authority and the City 
as of the Reference Date and the actual date for the Initial Closing as set forth in the fully 
executed final Conveyance Agreement. 

24.1.4 “CEQA Delay”, which means: (i) such period as may be required 
to complete any additional environmental review required under CEQA after the certification of 
the Project EIR by the Planning Commission and the Authority Board and the filing of a notice 
of determination following approval of the Project by the Board of Supervisors; (ii) any time 
during which there are litigation or other legal proceedings pending involving the certification or 
sufficiency of the Project EIR or any other additional environmental review, regardless of 
whether development activities are subject to a stay, injunction or other prohibition on 
development action; (iii) any time required to comply with any Mitigation Measures imposed on 
the Project relating to previously unknown conditions or conditions that could not have been 
reasonably anticipated and that, by their nature require a delay or stoppage in work, including 
investigation and remediation activities required thereby, provided that the Party claiming delay 
is taking such required actions and resolving the issues causing delay in a timely and diligent 
manner; and (iv) any time required by the Authority or City to prepare additional environmental 
documents in response to a pending Application or other request for an Approval by the City or 
the Authority that requires additional environmental review; provided that the Party claiming 
delay has timely taken reasonable actions to obtain any such Approval or action. 

Notwithstanding anything to the contrary in this Section 24.1, the following shall not be 
Excusable Delay:  (1) the lack of credit or financing, unless such lack is the result of Economic 
Delay; or (2) the appointment of a receiver to take possession of the assets of Developer,  an 
assignment by Developer for the benefit of creditors, or any other action taken or suffered by 
Developer, under any insolvency, bankruptcy, reorganization, moratorium or other debtor relief 
act or statute. 

24.2 Period of Excusable Delay.  The period of an Excusable Delay shall 
commence to run from the time of the commencement of the cause.  Except for CEQA Delay, 
the Party claiming Excusable Delay shall provide notice to the other applicable Parties of such 
Excusable Delay within a reasonable time following the commencement of the cause.  If, 
however, notice by the Party claiming such extension is sent to the other Parties more than sixty 
(60) days after the commencement of the cause, the period shall commence to run only sixty (60) 
days before the giving of such notice, provided that the Party claiming the extension gives notice 
within a reasonable time following the commencement of the cause. 

24.2.1 Each extension for Excusable Delay shall cause all future dates in 
the Schedule of Performance, or other date for performance occurring after the date of the notice, 
to be extended (in each case as they may otherwise be extended), although Developer shall not 
be entitled (A) to abandon any portion of the Project Site that it owns or where it has 



 

95 

Commenced Infrastructure and Stormwater Management Controls without first taking 
appropriate measures to leave the property in good and safe condition, (B) to extend the Outside 
Dates for the Completion of Infrastructure and Stormwater Management Controls or other 
Improvements that have Commenced to the extent that Excusable Delay is not related to such 
activities, (C) to cease paying taxes or assessments on any real property it owns within the 
Project Site, (D) to avoid the obligation to maintain in effect Adequate Security or other financial 
assurances, (E) to avoid or delay its obligations to construct the Required Improvements, except 
to the extent an Excusable Delay relates to Developer’s obligations for such construction, or (F) 
to avoid or delay its Financial Obligations  (except to the extent such payments are tied to the 
dates for the Completion of Improvements).  In addition, Developer shall not be entitled to an 
Economic Delay extension to extend the date for Completion of the Infrastructure and 
Stormwater Management Controls for the Authority Housing Lot designated for satisfaction of 
the Replacement Housing Obligation related to demolition of the existing Yerba Buena Island 
units. 

24.2.2 Times of performance under this DDA may also be extended in 
writing by the Authority and Developer for the Infrastructure and Stormwater Management 
Controls and the other obligations of Developer or the Authority hereunder, each acting in its 
respective sole and absolute discretion. 

24.3 Developer Extension. 

24.3.1 Upon receipt of each of the first three Major Phase Approvals, 
Developer shall obtain a “Developer Extension” equal to two (2) years.  Upon receipt of the 
fourth Major Phase Approval, Developer shall obtain a Developer Extension equal to three (3) 
years.  On any occasion in its sole discretion, Developer shall have the right to apply the 
Developer Extension subject to the following limitations and procedures:  (i) Developer may 
apply the Developer Extension only by notifying the Authority to such effect, specifying the 
duration of such extension; (ii) by notice to the Authority Developer may extend the duration of 
the extension, so long as it remains within the then unused Developer Extension, and may reduce 
the duration of the extension upon notification that there is an applicable Excusable Delay and 
Developer intends to rely on the Excusable Delay instead of the Developer Extension; (iii) 
subject to the limitations in Section 24.3.2 below, each extension notice shall have the effect of 
extending (or reducing, as the case may be) all of the Outside Dates in the Schedule of 
Performance or other date for performance occurring after the date of the notice (in each case as 
they may otherwise be extended) by the duration of such extension (or reduction); (v) no such 
extension may be for a period longer than the unused portion of the then current Developer 
Extension; and (vi) any unused portion of a Developer Extension obtained upon a Major Phase 
Approval shall expire upon Completion of the Infrastructure and Stormwater Management 
Controls for that Major Phase.  Extensions pursuant to this Section 24.3 are independent of 
Excusable Delay and any other ground for extension permitted in this DDA. 

24.3.2 A Developer Extension shall cause all future dates in the Schedule 
of Performance, or other date for performance occurring after the date of the notice, to be 
extended (in each case as they may otherwise be extended), although Developer shall not be 
entitled (A) to abandon any portion of the Project Site that it owns or where it has Commenced 
Infrastructure and Stormwater Management Controls without first taking appropriate measures to 
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leave the property in good and safe condition, (B) to cease paying taxes or assessments on any 
real property it owns within the Project Site, (C) to avoid the obligation to maintain in effect 
Adequate Security or other financial assurances, (D) to extend the dates for performance for the 
Required Improvements, (E) to extend the date for Completion of the Infrastructure and 
Stormwater Management Controls for the Authority Housing Lot designated for satisfaction of 
the Replacement Housing Obligation related to demolition of the existing YBI units, or (F) to 
avoid or delay its Financial Obligations (except to the extent such payments are tied to the dates 
for the Completion of Improvements). 

24.4 Park Extension.  Developer and the Authority wish to avoid damaging the 
Improvements to the parks and open space during construction of adjacent Improvements, and to 
avoid the Completion of such parks and open space Improvements before the Completion of the 
Infrastructure and Stormwater Management Controls serving the parks and open space.  
Accordingly, subject to compliance with the Mitigation Measures, Developer shall have the right 
to apply for an extension of the applicable Outside Date for a specified parks and open space by 
one (1) year (the “Park Extension”) by submitting request for such extension to the Authority 
on or before the applicable Outside Date.  Approval for such extension shall not be unreasonably 
withheld if Developer satisfactorily demonstrates that such extension is necessary to avoid 
damaging the Improvements to the parks and open space during construction of adjacent 
Improvements, and to avoid the Completion of such parks and open space Improvements before 
the Completion of the Infrastructure and Stormwater Management Controls serving the parks and 
open space. 

24.5 Limitations.  In the event that an Excusable Delay exceeds twelve (12) 
months (except as set forth in the last sentence of this Section 24.5), the Parties shall meet and 
confer in good faith on mutually acceptable changes to the Project that will allow development 
of the Project to proceed to the extent possible notwithstanding the event or events causing such 
Excusable Delay.  Notwithstanding anything to the contrary in this DDA, in no event shall an 
Excusable Delay extend for a period greater than (i) for litigation, three (3) months after a final, 
non-appealable judgment is issued or affirmed and (ii) for all other events other than 
Administrative Delay, CEQA Delay, Economic Delay or Force Majeure triggered by earthquake 
or flood, forty-eight (48) months after the start of the Excusable Delay.  There shall be no cutoff 
date for an Administrative Delay, new environmental conditions, CEQA Delay (except as 
provided in clause (i) above), Economic Delay (except as provided in Section 24.1.2) or Force 
Majeure triggered by earthquake or flood. 

24.6 Extensions for Delay under Land Acquisition Agreements.  The Parties 
acknowledge and agree that the Navy’s schedule for the phased conveyances of the Project Site 
to the Authority is revised from time to time by the Navy to reflect the Navy’s progress in 
remediating such property.  Upon Developer’s request, the Authority Director will consider, in 
his or her reasonable discretion, changes to the Schedule of Performance to extend the applicable 
Outside Dates so as to avoid having Applications submitted significantly in advance of when 
necessary based upon the anticipated date of conveyances by the Navy (or other parties under 
other Land Acquisition Agreements), but still far enough in advance to permit Developer to 
Commence Infrastructure and Stormwater Management Controls when the applicable real 
property will be available; provided, this potential extension of the Schedule of Performance 
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shall not be used or applied for delays under the Land Acquisition Agreements caused by 
Developer. 

25. Cooperation and Assistance. 

25.1 Interagency Cooperation Agreement.  The Authority shall perform its 
obligations under the Interagency Cooperation Agreement and shall use commercially reasonable 
efforts to cause the City Agencies to perform their respective obligations under the Interagency 
Cooperation Agreement. 

25.2 Authority and Developer Rights and Obligations Under Land Acquisition 
Agreements.  As a part of the land acquisition required or contemplated for the Project, the 
Authority plans to enter into the Conveyance Agreement and the Public Trust Exchange 
Agreement (collectively, the “Land Acquisition Agreements”).  In furtherance of the foregoing, 
the Authority shall, to the extent Developer continues to have rights under this DDA with respect 
to the affected real property:  (a) use good faith efforts to include Developer in any meetings 
between the Authority and any of the parties to the Land Acquisition Agreements with respect to 
the subject matter thereof, and deliver to Developer a copy of any material written notice sent or 
received by the Authority under any of the Land Acquisition Agreements; (b) consult with 
Developer regarding any material written notice that the Authority desires to deliver under any 
Land Acquisition Agreement; (c) not send any material written notice that the Authority desires 
to deliver under any Land Acquisition Agreement without the Approval of Developer; (d) 
coordinate with Developer regarding any closing or other material actions under any of the Land 
Acquisition Agreements; (e) closely coordinate with Developer in connection with any dispute 
resolution process under the Conveyance Agreement; and (e) not take any actions under any of 
the Land Acquisition Agreements that would materially adversely impact Developer without the 
Approval by Developer (unless the failure to take such action would result in an Authority 
breach of the Land Acquisition Agreement), including any termination or material amendment of 
a Land Acquisition Agreement.  The Authority shall make available to Developer upon written 
request any written notices or third-party communications, and any non-privileged materials, in 
the Authority’s possession regarding the Land Acquisition Agreements.  Developer agrees to 
reasonably cooperate with the Authority and to perform all acts required of Developer in order to 
effectuate the closings contemplated by the Land Acquisitions Agreements. 

25.3 Cooperation Regarding Land Acquisition Agreements.  The Authority will 
use commercially reasonable efforts to enforce its rights under the Land Acquisition 
Agreements; provided, that the Authority shall not be required to spend funds for such efforts 
unless Approved by the Authority Board and, if applicable, the Board of Supervisors.  Developer 
will reasonably cooperate with the Authority in such efforts, including by providing access to the 
Authority, the Navy and their designated representatives and promptly delivering to the 
Authority any non-privileged materials in Developer’s possession that may be required under the 
Land Acquisition Agreements. 

26. Adequate Security 

26.1 Certain Definitions.  As used herein: 
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“Adequate Security” means any security provided by Developer in accordance with this 
DDA that (i) secures the faithful performance or payment of the obligation secured thereby, (ii) 
is issued by a Person Approved by the Authority Director (and that meets the Guarantor Net 
Worth Requirement, if applicable), (iii) provides that the maximum liability of the obligor 
thereunder shall be equal to the Secured Amount plus the costs of enforcing such Adequate 
Security, and (iv) is in a form determined by Developer and Approved by the Authority Director, 
including, but not limited to a Guaranty, bonds, letters of credit, certificates of deposit or any 
other form that provides reasonable assurances regarding the obligations secured thereby.  Any 
Adequate Security required by the TI/YBI Subdivision Code in connection with a final 
subdivision map shall conform to the requirements of the TI/YBI Subdivision Code. 

“Guaranty” means a guaranty in the form attached hereto as Exhibit Y-1 or Y-2, as 
applicable, with only such changes as may be Approved by Developer and the Authority 
Director in their respective sole and absolute discretion that is executed by a Person(s) (i) with a 
Net Worth greater than the Secured Amount, and in no event less than Fifty Million Dollars 
($50,000,000) (such $50,000,000 amount to be increased, automatically, by ten percent (10%) on 
each five (5) year anniversary of the Effective Date) (the “Guarantor Net Worth 
Requirement”) and (ii) that is otherwise Approved by the Authority Director (each, a 
“Guarantor”). 

“Secured Amount” means, unless otherwise specifically provided in this DDA, 
including Section 16.5.4, (i) if securing an obligation to pay money, one hundred percent (100%) 
of the amount of such secured payment and (ii) if securing an obligation to construct, one 
hundred percent (100%) of the estimated cost of Completion of such construction as such cost is 
Approved by the Authority Director and Developer with reference to the applicable construction 
contracts entered into by Developer. 

26.2 Base Security. 

26.2.1 Base Security.  Developer shall provide one or more Guaranties or 
other Adequate Security for (i) the payment of Financial Obligations, (ii) the payment and 
performance of Indemnifications under this DDA, including Indemnification obligations set forth 
in Section 22.1 hereof relating to the construction of Infrastructure, Stormwater Management 
Controls, Associated Public Benefits and Required Improvements and in Section 11.2 relating to 
Hazardous Substances, and (iii) all obligations secured under the Original Project Guaranty (the 
“Base Security”).  The Base Security shall include a cap on the obligors' liability covered by all 
Base Security in the aggregate amount of Ten Million Dollars ($10,000,000), provided such 
amount shall be increased automatically by ten percent (10%) on each five (5) year anniversary 
of the Reference Date (the “Base Security Cap”). 

26.2.2 Effect of Transfer.  Unless otherwise Approved by the Authority 
Board in its sole discretion in connection with its Approval of a Transfer, a Transfer by 
Developer to a Transferee under this DDA (and the provision of Base Security from more than 
one Person) shall not decrease the Base Security Cap under Base Security previously provided to 
the Authority. 
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26.2.3 Delivery by Developer.  Within sixty (60) days after the Reference 
Date, (i) Developer shall provide up to two separate Guaranties, substantially in the form 
attached hereto as Exhibit Y-1 (or other form of Adequate Security), each from a Guarantor that 
meets the Guarantor Net Worth Requirement, in the aggregate amount of the Base Security Cap, 
with only such changes as may be mutually Approved by the Authority Director and Developer, 
and such Adequate Security shall be, collectively, Developer’s Base Security.  Promptly 
following the full execution and delivery of such Base Security, the Authority shall release and 
return the Original Project Guaranty to Developer.  If requested by Developer or the applicable 
obligor, the Authority shall provide a written confirmation of such release and return.  If more 
than one (1) form of Base Security is provided, the Adequate Security shall not be cross-
defaulted and liability thereunder shall be several and not joint, but such Guaranties shall be 
subject to the replenishment requirement under Section 26.2.5.  In the event that a claim or 
demand may be made against more than one instrument of Base Security, the Authority shall 
have the right to proceed against all such Base Security instruments simultaneously or in such 
order as may be determined by the Authority in its sole discretion.  Notwithstanding the 
foregoing, if a CEQA Delay has occurred within sixty (60) days after the Reference Date, then 
the Guaranties provided shall add up to a collective total of Five Million Dollars ($5,000,000), 
and shall be replaced by Guaranties meeting the requirements of this Section 26.2.2 adding up to 
a collective total of the Base Security Cap upon the earlier of (i) sixty days after the expiration of 
the CEQA Delay; or (ii) the Initial Closing of the FOST Parcel under the Conveyance 
Agreement.  Concurrently with the execution and delivery of such replacement Guaranties, the 
Authority shall release and return the prior Guaranty Agreement(s) to the applicable Guarantor. 

26.2.4 Delivery by Transferees.  No later than the effective date of a 
Transfer by Developer under Article 21, either (i) Developer and the obligor(s) under 
Developer’s Base Security shall confirm in a manner acceptable to the Authority Director that 
Developer’s Base Security secures all obligations of the Transferee described in Section 26.2.1, 
or (ii) the Transferee shall provide to the Authority new Base Security that secures all obligations 
of the Transferee as described in Section 26.2.1 and is Approved by the Authority Director.  The 
effectiveness of the Authority Board’s Approval of any Transfer under Article 21 shall be 
conditioned upon the Authority’s receipt of such Base Security or such confirmation. 

26.2.5 Replenishment.  No payment or performance made by the obligor 
under any Base Security shall reduce or eliminate the requirement that Developer provide and 
maintain Base Security at all times during this DDA until the applicable Base Security 
Termination Date.  Accordingly, upon any payment or performance by an obligor under Base 
Security, Developer shall provide, within thirty (30) days following such payment or 
performance, either replacement Base Security or an amendment to the applicable existing Base 
Security (in each case meeting all of the requirements for the Base Security as set forth in this 
DDA) to confirm that the Base Security Cap under all Base Security remains, collectively, Ten 
Million Dollars ($10,000,000), as increased by ten percent (10%) on each five (5) year 
anniversary of the Reference Date (plus the costs of enforcing the Base Security). 

26.2.6 Release.  The Authority shall promptly release and return any 
unused portion of any Base Security five (5) years following the earliest to occur of the 
following events: (i) the issuance of the last Certificate of Completion for all Infrastructure and 
Stormwater Management Controls to be Completed by all of the Parties whose obligations are 
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secured thereby and the payment of all Financial Obligations and accrued Indemnification 
obligations that are to be paid by all of the Parties whose obligations are secured thereby; or (ii) 
the expiration or termination of both this DDA and the ENA with respect to such Parties (the 
“Base Security Termination Date”) and, if requested by Developer or the applicable obligor, 
provide a written confirmation of such release and return. 

26.3 Net Worth Requirement/Significant Change/Substitute SecurityNet Worth 
Requirement.  Each Guaranty shall provide that the Guarantor thereunder shall, at the 
Authority’s request to such Guarantor and Developer from time to time, provide reasonably 
satisfactory evidence to the Authority that such Guarantor satisfies the Guarantor Net Worth 
Requirement as of the date of such request; provided that the Authority shall not make such 
request more than once in any calendar year unless the Authority reasonably believes that the 
Guarantor Net Worth Requirement is not then being satisfied.  Any such evidence shall include a 
copy of the most recent audit of such Person, which audit must be dated no more than thirteen 
(13) months before the date of the Authority’s request and must have been performed by an 
independent third-party auditor and must include the opinion of the auditor indicating that the 
financial statements are fairly stated in all material respects.  If such Guarantor or Developer 
does not or is unable to provide such evidence within twenty (20) days following such request, 
Developer shall within another twenty (20) days deliver to the Authority a new Guaranty (or 
other Adequate Security) that satisfies the requirements of this Article 26 from a Person who 
satisfies the Guarantor Net Worth Requirement. 

26.3.2 Significant Change to Guarantor.  Any of the following shall be 
considered a “Significant Change to Guarantor” under the Guaranty: (i) Guarantor files a 
petition for bankruptcy, or makes a general assignment for the benefit of its creditors, (ii) a 
receiver is appointed on account of Guarantor’s insolvency, (iii) a writ of execution or 
attachment or any similar process is issued or levied against any bank accounts of Guarantor, or 
against any property or assets of Guarantor being used or required for use in the development of 
the Infrastructure, Stormwater Management Controls, Associated Public Benefits and Required 
Improvements or against any substantial portion of any other property or assets of Guarantor, 
(iv) a final non-appealable judgment is entered against Guarantor in an amount in excess of ten 
percent of the Guarantor’s Net Worth  and Guarantor does not satisfy or bond the judgment or 
(v) without the consent of Guarantor, an application for relief is filed against Guarantor under 
any federal or state bankruptcy law, unless the application is dismissed within ninety (90) days.  
If a Significant Change to Guarantor occurs, Developer shall notify the Authority as soon as 
reasonably practicable and within twenty (20) days after the occurrence of the Significant 
Change to Guarantor, deliver to the Authority a new Guaranty (or other Adequate Security) that 
satisfies the requirements of this Article 26 from a Person who satisfies the Guarantor Net Worth 
Requirement and would not be within the definition of a Significant Change to Guarantor. 

26.4 Requirement for Adequate Security Prior to Sub-Phases. 

26.4.1  Delivery; Secured Amount.  As set forth in the DRDAP, 
Developer shall provide with each Sub-Phase Application one or more forms of Guaranty or 
other forms of Adequate Security that, collectively, secure all of Developer’s obligations with 
respect to that Sub-Phase (the “Sub-Phase Security”), including Developer’s obligation to 
Complete all of the Infrastructure, Stormwater Management Controls, Required Improvements 
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and Associated Public Benefits associated with that Sub-Phase, which obligations include but are 
not limited to all hard and soft costs relating to construction of such Infrastructure, Stormwater 
Management Controls, Required Improvements and Associated Public Benefits, and all work 
required to be performed by Developer to Complete such Infrastructure, Stormwater 
Management Controls, Required Improvements and Associated Public Benefits such as land 
assembly, mapping, and performance under the Land Acquisition Agreements (collectively, the 
“Sub-Phase Construction Obligations”), but excluding the payment of the Financial 
Obligations and all Indemnification obligations, each of which are secured by the applicable 
Base Security.  The Sub-Phase Security shall provide that the maximum liability of the obligor(s) 
for the Sub-Phase Construction Obligations shall be, collectively, one hundred percent (100%), 
or to the extent Developer has provided Increased Adequate Security under Section 16.5.4, one 
hundred twenty-five percent (125%), of the estimated cost of Completion of the applicable Sub-
Phase Construction Obligations  as such cost is Approved by the Authority Director, with 
reference to any construction contracts entered into by Developer on or before the date of 
issuance of the Sub-Phase Security (the “Sub-Phase Construction Secured Amount”) plus the 
costs of enforcing such Sub-Phase Security.  Developer shall provide fully effective Sub-Phase 
Security in the form(s) as set forth in its Sub-Phase Application and the applicable Sub-Phase 
Approval no later than thirty (30) days after the Authority Director grants the applicable Sub-
Phase Approval.  The effectiveness of any Sub-Phase Approval shall be conditioned upon the 
Authority’s receipt of such fully effective Sub-Phase Security. 

26.4.2 Relationship Between Multiple Sub-Phase Security Instruments.  If 
more than one instrument of Sub-Phase Security is provided for a Sub-Phase, then such Sub-
Phase Security shall not be cross-defaulted and liability thereunder shall be several and not joint.  
In the event that a claim or demand may be made against more than one instrument of Sub-Phase 
Security, the Authority shall have the right to proceed against any or all of such Sub-Phase 
Security instruments simultaneously or in such order as may be determined by the Authority in 
its sole discretion. 

26.4.3 Relationship with Base Security.  The Parties acknowledge and 
agree that Developer’s Indemnification obligations and obligations for payment of Financial 
Obligations under this DDA that arise out of a Sub-Phase are secured by Developer’s Base 
Security and not by the applicable Sub-Phase Security.  If the Authority pursues a claim or 
demand against any Adequate Security for payment and performance of Developer’s 
Indemnification obligations or obligations for payment of Financial Obligations under this DDA 
that arise out of a Sub-Phase, it shall only pursue such claim or demand under the applicable 
Base Security. 

26.5 Reduction, Return and Release of Sub-Phase Security.  Any Sub-Phase 
Security provided by Developer in accordance with this DDA shall be proportionately reduced 
upon partial satisfaction of the Sub-Phase Construction Obligations secured thereby, to the extent 
Approved by the Authority or provided in such Sub-Phase Security, or upon notice by Developer 
in accordance with Section 16.5.4, be retained by the Authority to the extent necessary to satisfy 
the requirements for recordation of the Reverter Release.  Except as may otherwise be required 
to support the Reverter Release under Section 16.5.4, any Sub-Phase Security shall be released 
upon the complete satisfaction of the obligation secured thereby, as evidenced by the issuance of 
Developer’s last Certificate of Completion with respect to such Sub-Phase; provided that if the 
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Authority terminates this DDA with respect to such Sub-Phase before the issuance of 
Developer’s last Certificate of Completion for that Sub-Phase, the Sub-Phase Security shall be 
released when the Sub-Phase Construction Obligations that relate to the period before such 
termination have been Completed (or, if applicable, upon and in accordance with a final, 
unappealable judicial determination).  Notwithstanding anything to the contrary set forth in this 
DDA, to the extent that any Sub-Phase Security provided herein is given in accordance with the 
TI/YBI Subdivision Code for the purpose of securing Sub-Phase Construction Obligations 
required under an approved Subdivision Map, such Sub-Phase Security shall be reduced and 
released by the City in accordance with the TI/YBI Subdivision Code.  Upon any release of any 
Sub-Phase Security under this DDA, the Authority shall promptly (and in any event within thirty 
(30) days following such release) return such released Sub-Phase Security and, if requested by 
Developer or the applicable obligor, provide a written confirmation of such release and return. 

26.6 Substitution of Adequate SecurityDeveloper shall have the right to 
substitute any Adequate Security (including any Base Security) provided to the Authority 
hereunder, or any portion thereof, for another form of Adequate Security that meets all of the 
requirements or Approvals needed for it to be Adequate Security as defined in this DDA.  
Without limiting the generality of the foregoing, upon providing any security in the form 
required pursuant to the TI/YBI Subdivision Code for Infrastructure and Stormwater 
Management Controls as and when required thereby, any prior Sub-Phase Security provided by 
Developer for that Infrastructure and Stormwater Management Controls obligation shall be 
released or reduced to the extent of such required security. 

27. Special Provisions.  The following Ordinances of the City and County of San 
Francisco, as the same are in effect as of the Effective Date of the DDA and as amended or 
updated to the extent permitted under the Development Agreement, apply to the Project and the 
Work. 

27.1 Non-Discrimination in City Contracts and Benefits Ordinance. 

(a) Covenant Not to Discriminate.  In the performance of this 
Agreement, Developer covenants and agrees not to discriminate on the basis of the fact or 
perception of a person's race, color, creed, religion, national origin, ancestry, age, sex, sexual 
orientation, gender identity, domestic partner status, marital status, disability or Acquired 
Immune Deficiency Syndrome or HIV status (AIDS/HIV status), weight, height, association with 
members of classes protected under this chapter or in retaliation for opposition to any practices 
forbidden under Chapter 12 of the San Francisco Administrative Code against any employee of 
Developer or any City and County employee working with Developer, any applicant for 
employment with Developer, or any person seeking accommodations, advantages, facilities, 
privileges, services, or membership in all business, social, or other establishments or 
organizations operated by Developer in the City and County of San Francisco. 

(b) Subleases and Other Contracts.  Developer shall include in all 
subleases and other contracts relating to the Project Site to which Developer is a signing party a 
non-discrimination clause applicable to such subtenant or other contractor in substantially the 
form of Section 27.1(a) above.  In addition, Developer shall incorporate by reference in all 
Subleases and other contracts the provisions of Sections 12B.2 (a), 12B.2 (c)-(k) and 12C.3 of 
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the San Francisco Administrative Code and shall require all subtenants and other subcontractors 
to comply with such provisions.  Developer's failure to comply with the obligations in this 
Section 27.1(b) shall constitute a material breach of this Agreement. 

(c) Non-Discrimination in Benefits.  Developer does not as of the 
Reference Date and will not during the Term, in any of its operations in San Francisco or where 
the work is being performed for the City, discriminate in the provision of bereavement leave, 
family medical leave, health benefits, membership or membership discounts, moving expenses, 
pension and retirement benefits or travel benefits (collectively "Core Benefits") as well as any 
benefits other than the Core Benefits between employees with domestic partners and employees 
with spouses, and/or between the domestic partners and spouses of such employees, where the 
domestic partnership has been registered with a governmental entity pursuant to state or local 
Law authorizing such registration, subject to the conditions set forth in Section 12B.2 of the San 
Francisco Administrative Code. 

(d) HRC Form.  On or prior to the Effective Date, Developer shall 
execute and deliver to the Authority the "Nondiscrimination in Contracts and Benefits" form 
approved by the San Francisco Human Rights Commission. 

(e) Incorporation of Administrative Code Provisions by Reference.  
The provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to 
non-discrimination by parties contracting for the lease of City property are incorporated in this 
Section by reference and made a part of this Agreement as though fully set forth herein.  
Developer shall comply fully with and be bound by all of the provisions that apply to this 
Agreement under such Chapters of the Administrative Code, including but not limited to the 
remedies provided in such Chapters.  Without limiting the foregoing, Developer understands that 
pursuant to Section 12B.2(h) of the San Francisco Administrative Code, a penalty of $50 for 
each person for each calendar day during which such person was discriminated against in 
violation of the provisions of this Agreement may be assessed against Developer and/or deducted 
from any payments due Developer. 

27.2 Jobs and Equal Opportunity Program.  Developer shall comply with the 
Jobs EOP, including the requirements relating to Developer's compliance with the City's First 
Source Hiring Program (San Francisco Administrative Code Section 83.1 et. seq.). 

27.3 Labor Representation (Card Check).  San Francisco Administrative Code 
Chapter 23, Article VI shall apply to (i) hotel and restaurant operators that employ more than 
fifty (50) employees on the Project Site, and (ii) grocery operators that employ more than fifty 
(50) employees on the Project Site.  Hotel operators shall also be required to utilize the TIHDI 
Job Broker for job referrals as described in and consistent with the Jobs EOP. 

27.4 Wages and Working Conditions.  Developer agrees that any person 
performing Construction Work (as defined in the Jobs EOP) shall be paid not less than the 
highest prevailing rate of wages as required by Section 6.22(E) of the San Francisco 
Administrative Code, shall be subject to the same hours and working conditions, and shall 
receive the same benefits as in each case are provided for similar work performed in San 
Francisco, California.  Developer shall include in any contract for Construction Work a 
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requirement that all persons performing labor under such contract shall be paid not less than the 
highest prevailing rate of wages for the labor so performed.  Developer shall require any 
Construction Contractor to provide, and shall deliver to the Authority and City upon request, 
certified payroll reports with respect to all persons performing labor in connection with the 
construction. 

27.5 Requiring Health Benefits for Covered Employees.  Unless exempt, 
Developer agrees to comply fully with and be bound by all of the provisions of the Health Care 
Accountability Ordinance (“HCAO”), as set forth in San Francisco Administrative Code Chapter 
12Q (Chapter 12Q), including the implementing regulations as the same may be amended or 
updated from time to time.  The provisions of Chapter 12Q are incorporated herein by reference 
and made a part of this Agreement as though fully set forth herein.  The text of the HCAO is 
currently available on the web at www.sfgov.org.  Capitalized terms used in this Section 27.5 
and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 
12Q.   

(a) For each Covered Employee Developer shall provide the 
appropriate health benefit set forth in Section 12Q.3 of the HCAO. 

(b) Notwithstanding the above, if Developer meets the requirements of 
a "small business" by the City pursuant to Section 12Q.3(d) of the HCAO, it shall have no 
obligation to comply with Section 27.8(a) above. 

(c) Developer understands and agrees that the failure to comply with 
the requirements of the HCAO shall constitute a material breach by Developer of this 
Agreement. 

(d) If, within 30 days after receiving written notice of a breach of this 
Agreement for violating the HCAO, Developer fails to cure such breach or, if such breach cannot 
reasonably be cured within such 30-day period, Developer fails to commence efforts to cure 
within such period, or thereafter fails to diligently pursue such cure to completion, the City shall 
have the remedies set forth in Section 12Q.5(f)(1-5). Each of these remedies shall be exercisable 
individually or in combination with any other rights or remedies available to the City and the 
Authority. 

(e) Any sublease or contract regarding services to be performed on the 
Project Site entered into by Developer shall require the subtenant or contractor and 
subcontractors, as applicable, to comply with the requirements of the HCAO and shall contain 
contractual obligations substantially the same as those set forth in Chapter 12Q of the 
Administrative Code.  Developer shall notify the City's Purchasing Department when it enters 
into such a sublease or contract and shall certify to the Purchasing Department that it has notified 
the subtenant or contractor of the obligations under the HCAO and has imposed the requirements 
of the HCAO on the subtenant or contractor through written agreement with such subtenant or 
contractor.  Developer shall be responsible for ensuring compliance with the HCAO for each 
subtenant, contractor and subcontractor performing services on the Project Site.  If any 
subtenant, contractor or subcontractor fails to comply, the City or the Authority may pursue the 
remedies set forth in Section 12Q.5 of the Administrative Code against Developer based on the 



 

105 

subtenant's, contractor's, or subcontractor's failure to comply, provided that the Authority has 
first provided Developer with notice and an opportunity to cure the violation. 

(f) Developer shall not discharge, reprimand, penalize, reduce the 
compensation of, or otherwise discriminate against, any employee for notifying the City of any 
issue relating to the HCAO, for opposing any practice proscribed by the HCAO, for participating 
in any proceedings related to the HCAO, or for seeking to assert or enforce any rights under the 
HCAO by any lawful means. 

(g) Developer represents and warrants that it is not an entity that was 
set up, or is being used, for the purpose of evading the requirements of the HCAO. 

(h) Developer shall keep itself informed of the requirements of the 
HCAO, as they may change from time to time. 

(i) Upon request, Developer shall provide reports to the City and the 
Authority in accordance with any reporting standards promulgated by the City under the HCAO, 
including reports on subtenants, contractors, and subcontractors. 

(j) Within five (5) business days of any request, Developer shall 
provide the City and the Authority with access to pertinent records relating to any Developer's 
compliance with the HCAO.  In addition, the City and its agents may conduct random audits of 
Developer at any time during the Term.  Developer agrees to cooperate with City and the 
Authority in connection with any such audit. 

(k) If a contractor or subcontractor is exempt from the HCAO because 
the amount payable to such contractor or subcontractor under all of its contracts with the City or 
relating to City-owned property is less than $25,000.00 (or $50,000.00 for nonprofits) in that 
fiscal year, but such contractor or subcontractor later enters into one or more agreements with the 
City or relating to City-owned property that cause the payments to such contractor or 
subcontractor to equal or exceed $75,000.00 in that fiscal year, then all of the contractor's or 
subcontractor's contracts with the City and relating to City-owned property shall be thereafter 
subject to the HCAO.  This obligation arises on the effective date of the agreement that causes 
the cumulative amount of agreements to equal or exceed $75,000.00 in the fiscal year. 

27.6 Developer Conflicts of Interest.  Through its execution of this Agreement, 
Developer acknowledges that it is familiar with the provisions of Section 15.103 of the San 
Francisco Charter, Article III, Chapter 2 of the City's Campaign and Governmental Conduct 
Code, and Section 87100 et seq. and Section 1090 et seq. of the Government Code of the State of 
California, certifies that it knows of no facts which would constitute a violation of such 
provisions and agrees that if Developer becomes aware of any such fact during the Term 
Developer shall immediately notify the Authority.  Developer further certifies that it has made a 
complete disclosure to the Authority of all facts bearing on any possible interests, direct or 
indirect, which Developer believes any officer or employee of the City or the Authority presently 
has or will have in this Agreement or in the performance thereof or in any portion of the profits 
thereof.  Willful failure by Developer to make such disclosure, if any, shall constitute grounds 
for the Authority's termination and cancellation of this Agreement. 
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27.7 Prohibition of Political Activity with City Funds.  In accordance with San 
Francisco Administrative Code Chapter 12.G, no funds appropriated by the Authority for this 
Agreement may be expended for organizing, creating, funding, participating in, supporting, or 
attempting to influence any political campaign for a candidate or for a ballot measure 
(collectively, "Political Activity").  The terms of San Francisco Administrative Code Chapter 
12.G are incorporated herein by this reference.  Accordingly, an employee working in any 
position funded under this Agreement shall not engage in any Political Activity during the work 
hours funded hereunder, nor shall any equipment or resource funded by this Agreement be used 
for any Political Activity.  In the event Developer, or any staff member in association with 
Developer, engages in any Political Activity, then (i) Developer shall keep and maintain 
appropriate records to evidence compliance with this section, and (ii) Developer shall have the 
burden to prove that no funding from this Agreement has been used for such Political Activity.  
Developer agrees to cooperate with any audit by the Authority, the City or its designee in order 
to ensure compliance with this section.  In the event Developer violates the provisions of this 
section, the City or the Authority may, in addition to any other rights or remedies available 
hereunder, (i) terminate this Agreement and any other agreements between Developer and the 
Authority, (ii) prohibit Developer from bidding on or receiving any new City or Authority 
contract for a period of two (2) years, and (iii) obtain reimbursement of all funds previously 
disbursed to Developer under this Agreement. 

27.8 Notification of Limitations on Contributions.  Through its execution of 
this Agreement, Developer acknowledges that it is familiar with Section 1.126 of the San 
Francisco Campaign and Governmental Conduct Code (the "Conduct Code") which prohibits or 
a state agency on whose board an appointee of a City elective officer serves, for the selling or 
leasing of any land or building to or from the City or a state agency on whose board an appointee 
of a City elective officer serves, from making any campaign contribution to (1) an individual 
holding a City elective office if the contract must be approved by the individual, a board on 
which that individual serves, or a board on which an appointee of that individual serves, (2) a 
candidate for the office held by such individual, or (3) a committee controlled by such 
individual, at any time from the commencement of negotiations for the contract until the later of 
either the termination of negotiations for such contract or six (6) months after the date the 
contract is approved.  Developer acknowledges that the foregoing restriction applies only if the 
contract or a combination or series of contracts approved by the same individual or board in a 
fiscal year have a total anticipated or actual value of $50,000 or more.  Developer further 
acknowledges that the prohibition on contributions applies to each prospective party to the 
contract; each member of Developer’s board of directors; Developer’s chairperson, chief 
executive officer, chief financial officer and chief operating officer; any person with an 
ownership interest of more than 20 percent in Developer; any subcontractor listed in the bid or 
contract; and any committee that is sponsored or controlled by Developer.  Additionally, 
Developer acknowledges that Developer must inform each of the persons described in the 
preceding sentence of the prohibitions contained in Section 1.126.  Developer further agrees to 
provide the Authority the name of each person, entity or committee described above. 

27.9 Sunshine Ordinance.  In accordance with Section 67.24(e) of the San 
Francisco Administrative Code, contracts, contractors' bids, leases, agreements, responses to 
Requests for Proposals, and all other records of communications between the Authority and 
persons or firms seeking contracts will be open to inspection immediately after a contract has 
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been awarded.  Nothing in this provision requires the disclosure of a private person's or 
organization's net worth or other proprietary financial data submitted for qualification for a 
contract, lease, agreement or other benefit until and unless that person or organization is awarded 
the contract, lease, agreement or benefit.  Information provided which is covered by this Section 
will be made available to the public upon request. 

27.10 MacBride Principles - Northern Ireland.  The City and the Authority urge 
companies doing business in Northern Ireland to move towards resolving employment inequities 
and encourages them to abide by the MacBride Principles as expressed in San Francisco 
Administrative Code Section 12F.1, et seq.  The City and the Authority also urge San Francisco 
companies to do business with corporations that abide by the MacBride Principles.  Developer 
acknowledges that it has read and understands the above statement of the City and County of San 
Francisco concerning doing business in Northern Ireland. 

27.11 Tropical Hardwood and Virgin Redwood Ban.  The City and the Authority 
urge companies not to import, purchase, obtain or use for any purpose, any tropical hardwood or 
tropical hardwood wood product, or any virgin redwood or virgin redwood wood product.  
Developer agrees that, except as permitted by the application of Sections 802(b) and 803(b) of 
the San Francisco Environment Code, Developer shall not use or incorporate any tropical 
hardwood or virgin redwood in the construction of the Improvements.  Developer shall not 
provide any items to the construction of the Project, or otherwise in the performance of this 
Agreement which are tropical hardwoods, tropical hardwood wood products, virgin redwood, or 
virgin redwood wood products.  In the event Developer fails to comply in good faith with any of 
the provisions of Chapter 8 of the San Francisco Environment Code, Developer shall be liable 
for liquidated damages for each violation in any amount equal to the contractor's net profit on the 
contract, or five percent (5%) of the total amount of the contract dollars, whichever is greater. 

27.12 Resource-Efficient Facilities and Green Building Requirements.  
Developer acknowledges that the City and County of San Francisco has enacted San Francisco 
Environment Code Sections 700 to 710 relating to resource-efficient buildings and green 
building design requirements.  Developer hereby agrees it shall comply with the applicable 
provisions of such code sections.   

27.13 Tobacco Product Advertising Prohibition.  Developer acknowledges and 
agrees that no advertising of cigarettes or tobacco products is allowed on any real property 
owned by or under the control of the City or the Authority, including the Project Site.  This 
prohibition includes the placement of the name of a company producing, selling or distributing 
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion 
of any event or product, or on any sign.  The foregoing prohibition shall not apply to any 
advertisement sponsored by a state, local or nonprofit entity designed to communicate the health 
hazards of cigarettes and tobacco products or to encourage people not to smoke or to stop 
smoking. 

27.14 Drug-Free Workplace.  Developer acknowledges that pursuant to the 
Federal Drug-Free Workplace Act of 1988 (41 U.S.C. Sections 701 et. seq.), the unlawful 
manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited 
on City or Authority premises.  Developer and its agents or assigns shall comply with all terms 
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and provisions of such Act and the rules and regulations promulgated thereunder.  Developer 
agrees that any violation of this prohibition by Developer, its agents or assigns shall be deemed a 
material breach of this Agreement. 

27.15 Pesticide Ordinance.  Developer shall comply with the provisions of 
Section 308 of Chapter 3 of the San Francisco Environment Code (the "Pesticide Ordinance") 
which (i) prohibit the use of certain pesticides on City or Authority property, (ii) require the 
posting of certain notices and the maintenance of certain records regarding pesticide usage and 
(iii) require Developer to submit to the Authority an integrated pest management ("IPM") plan 
that (a) lists, to the extent reasonably possible, the types and estimated quantities of pesticides 
that Developer may need to apply to the Project Site during the Term, (b) describes the steps 
Developer will take to meet the City's IPM Policy described in Section 300 of the Pesticide 
Ordinance, and (c) identifies, by name, title, address and telephone number, an individual to act 
as Developer's primary IPM contact person with the City or the Authority.  In addition, 
Developer shall comply with the requirements of Sections 303(a) and 303(b) of the Pesticide 
Ordinance.  Through the Authority, Developer may seek a determination from the City's 
Commission on the Environment that Developer is exempt from complying with certain portions 
of the Pesticide Ordinance with respect to this Agreement, as provided in Section 307 of the 
Pesticide Ordinance.  The Authority shall reasonably cooperate with Developer, at Developer's 
sole cost and expense, if Developer seeks in good faith an exemption under the Pesticide 
Ordinance. 

27.16 Preservative Treated Wood Containing Arsenic.  Developer may not 
purchase preservative-treated wood products containing arsenic in the performance of this 
Agreement unless an exemption from the requirements of Chapter 13 of the San Francisco 
Environment Code is obtained from the Department of the Environment under Section 1304 of 
the Code.  The term "preservative-treated wood containing arsenic" shall mean wood treated 
with a preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, 
including, but not limited to, chromated copper arsenate preservative, ammoniacal copper zinc 
arsenate preservative, or ammoniacal copper arsenate preservative.  Developer may purchase 
preservative-treated wood products on the list of environmentally preferable alternatives 
prepared and adopted by the Department of the Environment.  This provision does not preclude 
Developer from purchasing preservative-treated wood containing arsenic for saltwater 
immersion.  The term "saltwater immersion" shall mean a pressure-treated wood that is used for 
construction purposes or facilities that are partially or totally immersed in saltwater. 

27.17 Compliance with Disabled Access Laws.  Developer acknowledges that, 
pursuant to the Disabled Access Laws, programs, services and other activities provided by a 
public entity to the public, whether directly or through Developer or contractor, must be 
accessible to the disabled public.  Developer shall not discriminate against any person protected 
under the Disabled Access Laws in connection with the use of all or any portion of the Property 
and shall comply at all times with the provisions of the Disabled Access Laws. 

27.18 Protection of Private Information.  Developer agrees to comply fully with 
and be bound by all of the provisions of Chapter 12M of the San Francisco Administrative Code 
(the "Protection of Information Ordinance"), including the remedies provided therein.  The 
provisions of the Protection of Private Information Ordinance are incorporated herein by 
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reference and made a part of this Agreement as though fully set forth.  Capitalized terms used in 
this Section 27.18 and not defined in this Agreement shall have the meanings assigned to such 
terms in the Protection of Private Information Ordinance.  Consistent with the requirements of 
the Protection of Private Information Ordinance, Developer agrees to all of the following: 

(a) Neither Developer nor any of its contractors or 
subcontractors who receive Private Information from the City or the Authority in the 
performance of a contract may disclose that information to a subcontractor or any other person or 
entity, unless one of the following is true: 

(i) The disclosure is authorized by this Agreement; 

(ii) Developer received advance written approval from 
the Authority to disclose the information; or 

(iii) The disclosure is required by judicial order. 

(b) Any disclosure or use of Private Information authorized by 
this Agreement shall be in accordance with any conditions or restrictions stated in this 
Agreement or the Authority's approval and shall not be used except as necessary in the 
performance of the obligations under the contract.  Any disclosure or use of Private Information 
authorized by the Authority shall be in accordance with any conditions or restrictions stated in 
the approval. 

(c) "Private Information" shall mean any information that (1) 
could be used to identify an individual, including without limitation name, address, social 
security number, medical information, financial information, date and location of birth, and 
names of relative; or (2) the law forbids any person from disclosing. 

(d) Any failure of Developer to comply with the Protection of 
Private Information Ordinance shall be a material breach of this Agreement.  In such an event, in 
addition to any other remedies available to it under equity or law, the Authority may terminate 
this Agreement, debar Developer, or bring a false claim action against Developer. 

27.19 Graffiti Removal.  Graffiti is detrimental to the health, safety and welfare 
of the community in that it promotes a perception in the community that the laws protecting 
public and private property can be disregarded with impunity.  This perception fosters a sense of 
disrespect of the law that results in an increase in crime; degrades the community and leads to 
urban blight; is detrimental to property values, business opportunities and the enjoyment of life; 
is inconsistent with the Authority's property maintenance goals and aesthetic standards; and 
results in additional graffiti and in other properties becoming the target of graffiti unless it is 
quickly removed from public and private property.  Graffiti results in visual pollution and is a 
public nuisance. Graffiti must be abated as quickly as possible to avoid detrimental impacts on 
the City and County and its residents, and to prevent the further spread of graffiti. 

Developer shall remove all graffiti from any real property owned or leased by Developer 
in the City and County of San Francisco within forty-eight (48) hours of the earlier of 
Developer's (a) discovery or notification of the graffiti or (b) receipt of notification of the graffiti 
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from the Department of Public Works or the Authority.  This Section 27.19 is not intended to 
require Developer to breach any lease or other agreement that it may have concerning its use of 
the real property.  The term "graffiti" means any inscription, word, figure, marking or design that 
is affixed, marked, etched, scratched, drawn or painted on any building, structure, fixture or other 
improvement, whether permanent or temporary, including by way of example only and without 
limitation, signs, banners, billboards and fencing surrounding construction sites, whether public 
or private, without the consent of the owner of the property or the owner's authorized agent, and 
which is visible from the public right-of-way.  "Graffiti" shall not include: (1) any sign or banner 
that is authorized by, and in compliance with, the applicable requirements of the San Francisco 
Public Works Code, the San Francisco Planning Code, or the San Building Code; or (2) any 
mural or other painting or marking on the property that is protected as a work of fine art under 
the California Art Preservation Act (California Civil Code Sections 987 et seq.) or as a work of 
visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.). 

Any failure of Developer to comply with this Section 27.19 shall constitute a Developer 
Event of Default. 

27.20 Food Service Waste Reduction Ordinance.  Developer agrees to comply 
fully with and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, 
as set forth in San Francisco Environment Code Chapter 16, including the remedies provided, 
and implementing guidelines and rules.  The provisions of Chapter 16 are incorporated herein by 
reference and made a part of this Agreement as though fully set forth herein.  This provision is a 
material term of this Agreement.  By entering into this Agreement, Developer agrees that if it 
breaches this provision, the Authority and City will suffer actual damages that will be 
impractical or extremely difficult to determine; further, Developer agrees that the sum of one 
hundred dollars ($100.00) liquidated damages for the first breach, two hundred dollars ($200.00) 
liquidated damages for the second breach in the same year, and five hundred dollars ($500.00) 
liquidated damages for-subsequent breaches in the same year is a reasonable estimate of the 
damage that the Authority and City will incur based on the violation, established in light of the 
circumstances existing at the time this Agreement was made. Such amounts shall not be 
considered a penalty, but rather agreed monetary damages sustained by the Authority and City 
because of Developer's failure to comply with this provision. 

27.21 Charter Provisions.  This Agreement is governed by and subject to the 
provisions of the Charter of the City and County of San Francisco, including the budgetary and 
fiscal provisions of the City's Charter.  Notwithstanding anything to the contrary contained in 
this Agreement, there shall be no obligation for the payment or expenditure of money by the 
Authority or City under this Agreement unless the Controller of the City and County of San 
Francisco first certifies, pursuant to Section 3.105 of the City's Charter, that there is a valid 
appropriation from which the expenditure may be made and that unencumbered funds are 
available from the appropriation to pay the expenditure.  Developer acknowledges that in no 
event shall the City’s General Fund have any liability for any of the Authority’s obligations 
under this Agreement. 

27.22 Incorporation.  Each and every provision of the San Francisco 
Administrative Code or any other San Francisco Code specifically described or referenced in this 
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Agreement is hereby incorporated by reference, as it exists on the Effective Date as though fully 
set forth herein.  

28. Miscellaneous Provisions. 

28.1 Incorporation of Exhibits and Attachments.  Each Exhibit is hereby 
incorporated into and made a part of this DDA.  Each Attachment is attached for reference and 
the convenience of the Parties.   

28.2 Notices.  Any notice or other communication given under this DDA by a 
Party must be given or delivered (i) by hand, (ii) by registered or certified mail, postage prepaid 
and return receipt requested, or (iii) by a recognized overnight carrier, such as Federal Express, 
in any case addressed as follows: 

28.2.1 in the case of a notice or communication to the Authority, 

Treasure Island Development Authority  
c/o Office of Economic and Workforce Development 
City Hall, Rm. 448  
1 Dr. Carlton B. Goodlett Place  
San Francisco, California  94102  
Attn: Treasure Island Project Director 

and 

Office of the City Attorney 
City Hall, Rm. 234  
1 Dr. Carlton B. Goodlett Place  
San Francisco, California  94102  
Attn: Real Estate/Finance 

28.2.2 in the case of a notice or communication to Developer, 

Treasure Island Community Development, LLC 
c/o UST Lennar HW Scala SF Joint Venture 
One California Street, Suite 2700 
San Francisco, CA  94111 
Attn: Kofi Bonner 

and 

Gibson Dunn & Crutcher LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105 
Attn: Mary G. Murphy 
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To be effective, every notice given to a Party under the terms of this DDA must be in 
writing and must state (or must be accompanied by a cover letter that states) substantially the 
following: 

(a) the Section of this DDA under which the notice is given; 

(b) if applicable, the action or response required; 

(c) if applicable, the period of time within which the recipient 
of the notice must respond thereto; 

(d) if applicable, the period of time within which the recipient 
of the notice must cure an alleged breach; 

(e) if applicable, that the failure to object to the notice within a 
stated time period will be deemed to be the equivalent of the recipient’s approval or disapproval 
of the subject matter of the notice; 

(f) if approval is being requested, shall be clearly marked 
“Request for Approval”; and 

(g) if a notice of a disapproval or an objection that requires 
reasonableness, shall specify with particularity the reasons for the disapproval or objection. 

Any mailing address may be changed by a Party at any time by giving notice of such 
change in the manner provided above, and any such change shall be effective ten (10) days 
thereafter (or such later date as is set forth in such notice).  All notices under this DDA shall be 
deemed given, received, made or communicated on the date personal receipt actually occurs or, 
if mailed, on the delivery date or attempted delivery date shown on the return receipt. 

28.3 Time of Performance. 

28.3.1 All performance (including cure) dates expire at 5:00 p.m. on a 
Business Day (San Francisco, California time) on the applicable date for performance (including 
cure), as such date may be extended pursuant to the effect of Article 24 or any other extension of 
time permitted in this DDA. 

28.3.2 Where the Outside Date (or other date set forth in this DDA) set 
forth in the Schedule of Performance is a calendar month without reference to a specific day in 
such month, or a year without reference to a specific month in such year, then the Outside Date 
shall be the last day in such month or year, as applicable. 

28.3.3 Time is of the essence in the performance of all the terms and 
conditions of this DDA. 
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28.4 Extensions of Time. 

28.4.1 The Authority or  Developer may extend the time for the 
performance of any term, covenant or condition of this DDA by a Party owing performance to 
the extending party, or permit the curing of any related default, upon such terms and conditions 
as it determines appropriate; provided, however, any such extension or permissive curing of any 
particular default shall not operate to release any of the obligations of the Party receiving the 
extension or cure rights or constitute a waiver of the granting Party’s rights with respect to any 
other term, covenant or condition of this DDA or any other default in, or breach of, this DDA. 

28.4.2 In addition to matters set forth in Section 28.4.1, the Parties may 
extend the time for performance by any of them of any term, covenant or condition of this DDA 
by a written instrument signed by authorized representatives of such Parties without the 
execution of a formal recorded amendment to this DDA, and any such written instrument shall 
have the same force and effect and impart the same notice to third parties as a formal recorded 
amendment to this DDA. 

28.5 Attorneys’ Fees. 

28.5.1 Should any Party institute any action or proceeding in court or 
other dispute resolution mechanism permitted or required under this DDA, the prevailing party 
shall be entitled to receive from the losing party the prevailing party’s reasonable costs and 
expenses incurred including, without limitation, expert witness fees, document copying 
expenses, exhibit preparation costs, carrier expenses and postage and communication expenses, 
and such amount as may be awarded to be reasonable attorneys’ fees and costs for the services 
rendered the prevailing party in such action or proceeding.  Attorneys’ fees under this Section 
28.5.1 shall include attorneys’ fees on any appeal. 

28.5.2 For purposes of this DDA, reasonable fees of attorneys and any in-
house counsel shall be based on the average fees regularly charged by private attorneys with an 
equivalent number of years of professional experience in the subject matter area of the law for 
which the in-house counsel’s services were rendered who practice in the City in law firms with 
approximately the same number of attorneys as employed by the City. 

28.6 Eminent Domain.  The exercise by the Authority of its eminent domain 
power, if applicable, with regard to any portion of the Project Site owned by Developer or any 
Vertical Developer in a manner that precludes or substantially impairs performance by 
Developer or any Vertical Developer of any of its material obligations (or would otherwise give 
rise to a default by Developer) hereunder shall constitute a Material Breach by the Authority. 

28.7 Successors and Assigns; No Third-Party Beneficiary.  Subject to the 
provisions of Article 21, this DDA shall be binding upon and inure to the benefit of the 
Mortgagees and transferees of Developer and any transferee of the Authority, including, without 
limitation, the San Francisco Port Commission and the City and County of San Francisco, if 
applicable.  This DDA is made and entered into only for the protection and benefit of the Parties 
and their successors and assigns.  No other Person shall have or acquire any right or action of 
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any kind based upon the provisions of this DDA except as explicitly provided to the contrary in 
this DDA. 

28.8 Estoppel Certificates.  Any Party, within twenty (20) days after notice 
from any other Party, shall execute and deliver to the requesting Party and, if requested, any 
Mortgagee or prospective Mortgagee, an estoppel certificate stating: 

28.8.1 whether or not this DDA is unmodified and in full force and effect.  
If there has been a modification of this DDA, the certificate shall state that this DDA is in full 
force and effect as modified, and shall set forth the modification, and if this DDA is not in full 
force and effect, the certificate shall so state; and 

28.8.2 whether or not the responding Party is aware of any Event of 
Default (or event which, with notice or the passage of time or both, could be an Event of Default) 
by any other Party under this DDA in any respect and, if so, describing the same in detail. 

28.9 Counterparts.  This DDA may be executed in multiple counterparts, each 
of which shall be deemed to be an original and all of which shall constitute one and the same 
instrument.  Such counterparts may be delivered by facsimile, electronic mail or other similar 
means of transmission. 

28.10 Authority and Enforceability.  Developer and the Authority each 
represents and warrants that the execution and delivery of this DDA, and the performance of its 
obligations hereunder, have been duly authorized by all necessary action, and will not conflict 
with, result in any violation of, or constitute a default under, any provision of any agreement or 
other instrument binding upon or applicable to it, or any present law or governmental regulation 
or court decree. 

28.11 References.  Wherever in this DDA the context requires, references to the 
masculine shall be deemed to include the feminine and the neuter and vice-versa, and references 
to the singular shall be deemed to include the plural and vice versa. 

28.12 Correction of Technical Errors.  If by reason of inadvertence, and contrary 
to the intention of Developer and the Authority, errors are made in this DDA in the identification 
or characterization of any title exception, in a legal description or the reference to or within any 
Exhibit with respect to a legal description, in the boundaries of any parcel (provided such 
boundary adjustments are relatively minor and do not result in a material change as determined 
by the Authority’s counsel), in any map or drawing which is an Exhibit, or in the typing of this 
DDA or any of its Exhibits, Developer and the Authority by mutual agreement may correct such 
error by memorandum executed by both of them and replacing the appropriate pages of this 
DDA, and no such memorandum or page replacement shall be deemed an amendment of this 
DDA. 

28.13 Brokers.  Developer and the Authority each represents to the other that it 
has not employed a broker or a finder in connection with the execution and delivery of this DDA, 
and agrees to Indemnify the other from the claims of any broker or finder asserted through such 
Party. 
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28.14 Governing Law.  This DDA shall be governed by and construed in 
accordance with the laws of the State of California.  All references in this DDA to California or 
federal laws and statutes shall mean such laws, regulations and statues as they may be amended 
from time to time, except to the extent a contrary intent is stated. 

28.15 Effect on Other Party’s Obligation.  If Developer’s or the Authority’s 
performance is excused or the time for its performance is extended under Article 24, the 
performance of the other Party that is conditioned on such excused or extended performance is 
excused or extended to the same extent. 

28.16 Table of Contents; Headings.  The Table of Contents is for the purpose of 
convenience of reference only and is not to be deemed as a part of this DDA or as supplemental 
hereto.  Section and other headings are for the purpose of convenience of reference only and are 
not intended to, nor shall they, modify or be used to interpret the provisions of this DDA. 

28.17 Numbers. 

(a) Generally.  For purposes of calculating a number under this DDA, 
any fraction equal to or greater than one half (1/2) shall be rounded up to the nearest whole 
number and any fraction less than one half (1/2) shall be rounded down to the nearest whole 
number. 

(b) Number of Days.  References in this DDA to days shall be to 
calendar days, unless otherwise specified; provided, that if the last day of any period to give 
notice, reply to a notice, meet a deadline or to undertake any other action occurs on a day that is 
not a Business Day, then the last day for undertaking the action or giving or replying to the 
notice shall be the next succeeding Business Day. 

28.18 No Gift or Dedication.  Except as otherwise specified in this DDA, this 
DDA shall not be deemed to be a gift or dedication of any portion of the Project Site to the 
general public, for the general public, or for any public use or purpose whatsoever.  Developer 
shall have the right to prevent or prohibit the use of any portion of the property owned by it, 
including common areas and buildings and improvements, by any Persons for any purpose 
inimical to the operation of a private, integrated mixed-use project as contemplated by this DDA.  
Any dedication must be evidenced by an express written offer of dedication to and written 
acceptance by the Authority, the City, the SFPUC, CFD or other Governmental Entity, as 
applicable, for such purposes by a recorded instrument executed by the owner of the property 
dedicated. 

28.19 Severability.  Except as is otherwise specifically provided for in this DDA 
for Conflicting Laws, invalidation of any provision of this DDA, or of its application to any 
Person, by judgment or court order shall not affect any other provision of this DDA or its 
application to any other Person or circumstance, and the remaining portions of this DDA shall 
continue in full force and effect, except to the extent that enforcement of this DDA as invalidated 
would be unreasonable or grossly inequitable under all the circumstances or would frustrate a 
fundamental purpose of this DDA. 
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28.20 Entire Agreement.  This DDA contains all of the representations and 
warranties and the entire agreement between the Parties with respect to the subject matter of this 
DDA.  Any prior correspondence, memoranda, agreements, warranties or representations 
between the parties relating to such subject matter are incorporated into and superseded in total 
by this DDA.  Notwithstanding the foregoing, this DDA shall not supersede the ENA, which 
shall remain in full force and effect according to its terms; provided, however, that so long as the 
DDA is in full force and effect, the terms of the DDA shall control in the event of any 
inconsistency.  No prior drafts of this DDA or changes from those drafts to the executed version 
of this DDA shall be introduced as evidence in any litigation or other dispute resolution 
proceeding by Developer, the Authority or any other Person, and no court or other body shall 
consider those drafts in interpreting this DDA. 

28.21 No Party Drafter; Captions.  Although certain provisions of this DDA 
were drawn by the Authority and certain provisions were drawn by Developer, (i) the provisions 
of this DDA shall be construed as a whole according to their common meaning and not strictly 
for or against any Party in order to achieve the objectives and purposes of the Parties, and (ii) no 
Party nor its counsel shall be deemed to be the drafter of any provision of this DDA. 

28.22 Conduct; Covenant of Good Faith and Fair Dealing.  In all situations 
arising out of this DDA, subject to the provisions of Article 16, Developer and the Authority 
shall each attempt to avoid and minimize the damages resulting from the conduct of the other 
and shall take all reasonably necessary measures to achieve the provisions of this DDA.  This 
DDA is subject to the covenant of good faith and fair dealing applicable under California law. 

28.23 Further Assurances.  Each of Developer and the Authority covenants, on 
behalf of itself and its successors, heirs and assigns, to take all actions and to do all things, and to 
execute, with acknowledgment or affidavit if required, any and all documents and writings that 
may be necessary or proper to achieve the purposes and objectives of this DDA.  The Authority 
Director is authorized to execute and deliver on behalf of the Authority any closing or similar 
documents and any contracts, agreements, memoranda or similar documents with State, regional 
and local entities or enter into any tolling agreement with any Person if the Authority Director 
determines that such execution and delivery are necessary or proper to achieve the purposes and 
objectives of this DDA and in the Authority’s best interests. 

28.24 Approvals. 

(a) As used herein, “Approval” and any variation thereof (such as 
“Approved” or “Approve”) refers to the prior written consent of the applicable Party or other 
Person.  When used with reference to a Governmental Entity such terms are intended to refer to 
the particular form of consent or approval required from such Governmental Entity in order to 
obtain the Authorization being sought. 

(b) Whenever Approval is required of Developer, the Authority, the 
Authority Board or the Authority Director under this DDA, it shall not be unreasonably withheld, 
conditioned or delayed unless the Approval is explicitly stated in this DDA to be within the “sole 
discretion” (or words of similar import) of the Party whose Approval is sought.  The reasons for 
failing to grant Approval, or for giving a conditional Approval, shall be stated in reasonable 
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detail in writing, except by the Authority Board, which as a public body will grant or deny 
Approval in open session at a duly held and noticed public meeting in accordance with 
applicable public meeting laws.  Approval by Developer or the Authority to or of any act or 
request by the other shall not be deemed to waive or render unnecessary Approval to or of any 
similar or subsequent acts or requests.  The requirements for Approvals under this DDA shall 
extend to and bind the partners, officers, directors, shareholders, trustees, beneficiaries, agents, 
elective or appointive boards, commissions, employees and other authorized representatives of 
Developer and the Authority, and each such Person shall make or enter into, or take any action in 
connection with, any Approval in accordance with these requirements.  In determining whether 
to give an Approval, no Party shall require changes from or impose conditions inconsistent with 
(i) the Development Requirements or (ii) matters it has previously Approved with respect to the 
matter at issue. 

(c) Unless otherwise provided in this DDA, whenever Approval or any 
other action is required by the Authority Board, the Authority Director shall upon the request of 
Developer submit such matter to the Authority Board at the next regularly-scheduled meeting of 
the Authority Board for which an agenda has not yet been finalized and for which the Authority 
can prepare and submit a staff report in keeping with Authority standard practices. 

(d) Unless otherwise provided in this DDA, Approvals or other actions 
of the Authority (as opposed to the Authority Director or the Authority Board) will be given or 
undertaken, as applicable, by the Authority Director. 

(e) Developer shall from time to time by notice to the Authority 
designate the Persons who may act as its “Developer Representative”.  Approvals or other 
actions of Developer shall be given or undertaken, as applicable, by Developer’s Representative 
or such other Person that provides evidence reasonably acceptable to the Authority Director that 
such Person is duly authorized to act on behalf of Developer. 

28.25 Cooperation and Non-Interference.  Developer and the Authority shall 
each refrain from doing anything that would render its performance under this DDA impossible, 
and subject to Article 16 each shall do everything which this DDA contemplates that the Party 
shall do to accomplish the objectives and purposes of this DDA. 

28.26 Interpretation.  Unless otherwise specified, whenever in this DDA, 
including its Exhibits, reference is made to the Table of Contents, any Article, Section, Exhibit, 
Attachment or any defined term, the reference shall be deemed to refer to the Table of Contents, 
Article, Section, Exhibit, Attachment or defined term of this DDA.  Any reference to an Article 
or a Section includes all subsections and subparagraphs of that Article or Section.  The use in this 
DDA of the words “including”, “such as” or words of similar import when following any general 
term, statement or matter shall not be construed to limit such statement, term or matter to the 
specific statements, terms or matters, whether or not language of non-limitation, such as “without 
limitation” or “but not limited to”, or words of similar import, is used with reference thereto.  In 
the event of a conflict between the Recitals and the remaining provisions of this DDA, the 
remaining provisions shall prevail. 
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28.27 Legal Representation.  Developer and the Authority each acknowledges, 
warrants and represents that it has been fully informed with respect to, and represented by 
counsel of its choice in connection with the rights and remedies of and waivers by it contained in 
this DDA and after such advice and consultation has presently and actually intended, with full 
knowledge of its rights and remedies otherwise available at law or in equity, to waive and 
relinquish those rights and remedies to the extent specified in this DDA, and to rely solely on the 
remedies provided for in this DDA with respect to any breach of this DDA by the other, or any 
other right that either Developer or the Authority seeks to exercise. 

28.28 Recordation; Run with the Land.  It is understood and agreed by 
Developer and the Authority that after execution by Developer and the Authority, this DDA will 
be recorded by the Authority; provided that the recordation shall affect only Developer’s and the 
Authority’s interest in the Project Site (including any real property acquired by either of them 
after the Effective Date).  If this DDA is terminated in accordance with its terms, Developer or 
the Authority may record a Notice of Termination as provided in Section 28.36.  Before any such 
termination of this DDA by the terms hereof, and subject to release of the lien of this Agreement 
in accordance with Section 2 hereof, the covenants and agreements of Developer and the 
Authority contained herein shall be covenants running with any land conveyed from the 
Authority to Developer shall bind every Person having any interest in such real property, and 
shall be binding upon and inure to the benefit and burden of Developer and the Authority and 
their respective heirs, successors and assigns.  This DDA shall not burden or bind any other 
property in the Project Site that is not acquired by the Authority or Developer under this DDA. 

28.29 Survival.  Termination of this DDA shall not affect (i) the right of any 
Party to enforce any and all Indemnifications or Adequate Security (including any Guaranty) to 
the extent they relate to the period before termination, (ii) any provision of this DDA that, by its 
express term, is intended to survive the expiration or termination of this DDA, or (iii) the rights 
and obligations under the Financing Plan or under any Acquisition and Reimbursement 
Agreement, including Developer’s right to receive reimbursements, to the extent they relate to 
the period before termination or are intended to survive the expiration or termination of the 
Financing Plan or Acquisition and Reimbursement Agreement, as applicable.  Notwithstanding 
the foregoing, all Indemnification obligations under this DDA shall expire five (5) years after the 
earlier to occur of (a) the Authority’s issuance of a Certificate of Completion with respect to the 
Improvements for which the Certificate of Completion was issued or (b) the termination of this 
DDA with respect to the portion of the Project Site to such termination relates; provided, that the 
foregoing expiration shall not apply as to (i) any Indemnification obligation under Section 11.2, 
which shall expire as set forth in Section 11.2, (ii) any Indemnification obligation as to which the 
Authority has given notice in accordance with the first sentence of Section 22.4 on or before the 
date of such expiration, and (iii) any Indemnification Obligation under Sections 22.1(b), 22.1(c), 
22.2(b) and 22.2(c), which shall expire five (5) years after Developer Transfers the applicable 
portion of the Project Site.  No termination under Section 3.8.1 shall (1) affect Developer’s rights 
under this DDA for any then-existing Sub-Phase Approval or (2) prevent the Authority, in its 
sole discretion, from later accepting and/or Approving any Major Phase Application or Sub-
Phase Application from Developer. 
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28.30 Nondiscrimination. 

28.30.1 There shall be no discrimination against or segregation of 
any person or group of persons on any basis listed in subdivision (a) or (d) of Section 12955 of 
the California Government Code, as those bases are defined in Sections 12926, 12926.1, 
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of 
the California Government Code, or on the basis of age, race, color, creed, sex, sexual 
orientation, gender identity, marital or domestic partner status, disabilities (including AIDS or 
HIV status), religion, national origin or ancestry by Developer or any occupant or user of the 
Project Site in the sale, lease, rental, sublease, transfer, use, occupancy, tenure or enjoyment of 
the Project Site, or any portion thereof.  Neither Developer itself (nor any person or entity 
claiming under or through it), nor any occupant or user of the Project Site or any Transferee, 
successor, assign or holder of any interest in the Project Site or any person or entity claiming 
under or through such Transferee, successor, assign or holder, shall establish or permit any such 
practice or practices of discrimination or segregation in connection with the Project Site, 
including without limitation, with reference to the selection, location, number, use or occupancy 
of buyers, tenants, vendees or others.  But Developer shall not be in default of its obligations 
under this Section 28.30 where there is a judicial action or arbitration involving a bona fide 
dispute over whether Developer is engaged in discriminatory practices and Developer promptly 
acts to satisfy any judgment or award against Developer. 

28.30.2 Any Transferee, successor, assign, or holder of any interest 
in the Project Site, or any occupant or user thereof, whether by contract, lease, rental, sublease, 
license, deed, deed of trust, Mortgage or otherwise, and whether or not any written instrument or 
oral agreement contains the above prohibitions against discrimination, shall be bound by, and 
shall not violate in whole or in part, directly or indirectly, the nondiscrimination requirements set 
forth above.  The covenants in this Section 28.30 shall be covenants running with the land and 
they shall be: (i) binding for the benefit and in favor of the Authority, as beneficiary, and the City 
and the owner of any other land or of any interest in any land in the Project Site (as long as such 
land remains subject to the land use requirements and restrictions of the SUD and the Design for 
Development), as beneficiary, and their respective successors and assigns; and (ii) binding 
against Developer, its successors and assigns to or of the Project Site and any improvements 
thereon or any portion thereof or any interest therein, and any party in possession or occupancy 
of the Project Site or the improvements thereon or any portion thereof. 

28.30.3 In amplification, and not in restriction, of the provisions of 
Sections 28.30.1 and 28.30.2, the Authority, the City and their respective successors and assigns, 
as to the covenants provided in this Section 28.30 of which they are stated to be beneficiaries, 
shall be beneficiaries both for and in their own right and also for the purposes of protecting the 
interest of NSTI and other parties, public or private, and without regard to whether the Authority 
or the City has at any time been, remains, or is an owner of any land or interest therein to which, 
or in favor of which, such covenants relate.  The Authority, the City and their respective 
successors and assigns shall have the right, as to any and all of such covenants of which they are 
stated to be beneficiaries, to exercise all the rights and remedies, and to maintain, any actions at 
law or suits in equity or other proper proceedings, to enforce such covenants to which it or any 
other beneficiaries of such covenants may be entitled including without limitation, restraining 
orders, injunctions and/or specific enforcement, judicial or administrative. 
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28.31 Lead-Based Paint Prohibition.  Developer shall comply with the 
regulations issued by the Secretary of HUD set forth in 37 C.F.R.  22732-3 and all applicable 
rules and orders prohibiting the use of lead-based paint in residential structures undergoing 
federally-assisted construction or rehabilitation and requiring the elimination of lead-based paint 
hazards. 

28.32 Modifications; Waiver.  Any modification or waiver of any provision of 
this DDA must be in writing and signed by a Person having authority to do so, on behalf of both 
the Authority and Developer.  Material Modifications to this DDA shall require the approval of 
the Board of Supervisors, which the Board of Supervisors may give or withhold in its sole and 
absolute discretion. 

28.33 Relationship of the Parties.  The Authority is not, and none of the 
provisions in this DDA shall be deemed to render the Authority, a partner in Developer’s or any 
Vertical Developer’s business, or a joint venturer or member in any joint enterprise with 
Developer or any Vertical Developer.  No Party shall have the right to act as the agent of any 
other Party in any respect hereunder. 

28.34 ENA.  After the Reference Date and before the expiration or termination 
of the ENA in accordance with its terms, in the event of a conflict between the ENA and this 
DDA, the provisions of this DDA shall prevail.  Notwithstanding the foregoing, with respect to 
conflicts between the DDA and the ENA relating to Authority’s Transaction Costs as defined in 
the ENA as further described in Section 3.2(b) thereof, the terms of Section 3.2(b) of the ENA 
shall control. 

28.35 Plans on Record with Authority.  The most recent versions of the Exhibits 
to this DDA, as such Exhibits may be amended or supplemented from time to time in accordance 
with this DDA or the terms of such Exhibits, shall not be required to be recorded but shall be 
kept on file with the Authority.  In addition, as of the Reference Date the Proforma is on file with 
the Authority and upon each submittal of a Major Phase Application and Sub-Phase Application 
in accordance with the DRDAP, the updated Proforma as Approved by Developer and the 
Authority shall be similarly kept on file with the Authority.  The Authority Director and 
Developer shall update or supplement the Schedule of Performance from time to time to reflect 
changes to the same as permitted in this DDA.  Full color copies of all recorded documents are 
also on file with the Authority.  All documents on file with the Authority shall be made available 
to members of the public at reasonable times in keeping with the Authority’s standard practices. 

28.36 Notice of Termination.  In the event of any termination of this DDA in 
whole or in part in accordance with the terms of this DDA, the terminating Party shall provide 
the other Parties and any applicable Mortgagee with a copy of any proposed Notice of 
Termination at least fifteen (15) days before recording the same.  After the expiration of such 
fifteen (15) days, the terminating Party may cause the Title Company to record such Notice of 
Termination in the Official Records.  Any “Notice of Termination” shall be in recordable form 
and describe the portion of the Project Site to which such termination pertains.  Following the 
recordation of any Notice of Termination, the terminating Party shall promptly provide a 
conformed copy of such recorded Notice of Termination to the Authority, Developer, and any 
applicable Mortgagee, and any applicable Vertical Developer.  The recordation of a Notice of 
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Termination shall not affect in any manner the rights of the Authority, Developer, or any 
applicable Mortgagee, or Vertical Developer to contest the terminating Party’s right to cause 
such recordation. 

28.37 Developer Termination Rights.  Developer shall have the right to 
terminate this DDA, together with the ENA, if a lawsuit is initiated to challenge the Authority’s 
approval of this DDA or the Project, and Developer elects to not continue to reimburse the 
Authority for all of Authority’s Costs and City Costs relating to such lawsuit; provided that any 
such termination shall not release Developer for the Authority’s Costs and City Costs (including 
any attorney’s fees that may be awarded to the initiator of the lawsuit) for the period before such 
termination. 

28.38 Execution of Certain Attachments and Exhibits.  The Parties acknowledge 
and agree that as of the Reference Date Attachment 1 (Public Trust Exchange Agreement), 
Attachment 2 (Conveyance Agreement) and Exhibit Q (Pre-Approved Arbiters List), Exhibit T 
(Auction Bidder Selection Guidelines for Commercial Lots), Exhibit U (Qualified Appraisal 
Pool), Exhibit V (Appraisal Instructions by Appropriate Product Type), Exhibit W (Auction 
Bidder Selection Guidelines for Residential Auction Lots) and Exhibit X (Guidelines for 
Residential Auction Lots), have not been completed and, in certain cases, Approved by the 
applicable Governmental Entities or executed and delivered by the Parties thereto.  Accordingly, 
the Parties have attached drafts of such Attachments and Exhibits.  Upon completion or 
Approval of such Attachments and Exhibits, Developer and the Authority shall substitute the 
final Attachments and Exhibits for such drafts and confirm such substitution in writing.  Upon 
completion, Exhibit H (Approved Vertical DDA Form), Exhibit I (Approved Vertical LDDA 
Form) and Exhibit M (Ground Lease) shall be appended to this Agreement in accordance with 
Section 4.1 hereof and Developer and the Authority shall confirm such addition in writing. 
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 EXHIBIT A-1 

EXHIBIT A 
DEFINITIONS 

 

“2006 Development Plan” shall have the meaning set forth in Recital K of the 
DDA.  

“Acquisition and Reimbursement Agreement” shall have the meaning set forth 
in the Financing Plan. 

“Additional Transportation Subsidy” shall have the meaning set forth in 
Section 13.3.2(g) of the DDA. 

“Adequate Security” shall have the meaning set forth in Section 26.1 of the 
DDA. 

“Administrative Delay” shall have the meaning set forth in Section 24.1.3 of the 
DDA. 

“Affiliate” means any Person that directly or indirectly Controls, is Controlled by 
or is under Common Control with, a Party (or a partner or managing or other member of 
a Party, as the case may be). 

“Affordable Housing Units” shall have the meaning set forth in the Housing 
Plan. 

“Agreement” shall have the meaning set forth in the Introductory Paragraph of 
the DDA.   

“Allocated Parking” shall have the meaning set forth in Section 4.2.1(a)(ii) of 
the DDA.  

“Amendment Action” shall have the meaning set forth in Section 12 of the DDA.  

“Annual Authority Budget” shall have the meaning set forth in Section 19.1.1 of 
the DDA. 

“Annual Authority Draft Budget” shall have the meaning set forth in Section 
19.2 of the DDA. 

"Annual Preliminary Budget" shall have the meaning set forth in Section 19.2 
of the DDA. 

“Annual Transportation Subsidy” shall have the meaning set forth in Section 
13.3.2(a) of the DDA. 

“Annual Transportation Subsidy Maximum Amount” shall have the meaning 
set forth in Section 13.3.2(b) of the DDA. 



 

 EXHIBIT A-2 

“Annual Transportation Subsidy Payment” shall have the meaning set forth in 
Section 13.3.2(a) of the DDA. 

“Applications” shall have the meaning set forth in the DRDAP. 

“Applicable Regulations” shall have the meaning set forth in the Development 
Agreement. 

“Appraisal Process” shall have the meaning set forth in Section 17.4 of the 
DDA. 

“Approval” shall have the meaning set forth in Section 28.24(a) of the DDA.  

“Approved DDA/LDDA Form” has the meaning set forth in Section 4.1 of the 
DDA. 

“Approved Vertical DDA Form” shall have the meaning set forth in Section 4.1 
of the DDA.   

“Approved Vertical LDDA Form” shall have the meaning set forth in Section 
4.1 of the DDA.   

“Arbiter” shall have the meaning set forth in Section 15.3.1 of the DDA.  

“Arbiter’s Qualifications” shall have the meaning set forth in Section 15.3.1 of 
the DDA.  

“Arbitration Matter” shall have the meaning set forth in Section 15.1.1 of the 
DDA. 

“Architect” means the licensed architect of record, if any, for any Vertical 
Improvement as selected by a Vertical Developer. 

“Architect’s Certificate” means a certificate issued by the Architect in 
accordance with Section 9.2 that is in the form attached hereto as Exhibit Z with only 
such changes as may be Approved by Vertical Developer and the Authority Director. 

"Art Fee" shall have the meaning set forth in the Development Agreement. 

“Associated Public Benefits” shall have the meaning set forth in Section 1.8(b) 
of the DDA.  

“Assignment and Assumption Agreement” means an assignment and 
assumption agreement between Developer and a Transferee for a Transfer of rights and 
corresponding obligations under this DDA, consistent with the requirements of this DDA 
and, to the extent required under this DDA, in the form Approved by the Authority 
Director.   
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“Attachments” means, individually or collectively as the context requires, each 
of the attachments to this DDA listed on the List of Attachments, including any 
attachments thereto, as they may be amended or supplemented from time to time in 
accordance with the terms thereof and of this DDA. 

“Auction” shall mean the process of offering Lots for sale or ground lease to 
qualified bidders at the minimum bid price and selling the Lot to the highest qualified 
bidder, in accordance with Article 17. 

“Authority” means the Treasure Island Development Authority, a California non-
profit public benefit corporation, or any successor public agency designated by or under 
law, which may include the City and County of San Francisco or the San Francisco Port 
Commission, authorized as the Authority’s successors under the terms of the Conversion 
Act. 

“Authority Housing Units” shall have the meaning set forth in the Housing Plan. 

“Authority Board” means the Board of Directors of the Authority, or any 
successor governing body of the Authority designated by or under law. 

“Authority Costs” shall have the meaning set forth in Section 19.1.1 of the DDA.  

“Authority Costs and Revenue Report” shall have the meaning set forth in 
Section 19.4 of the DDA.  

“Authority Director” means the Executive Director of the Authority, or any 
successor executive officer of the Authority designated by or under law. 

“Authority Fiscal Year” means July 1 through June 30 of each year, or such 
other Authority Fiscal Year as is adopted from time to time. 

“Authority Housing Lots” shall have the meaning set forth in the Housing Plan. 

“Authority Quitclaim Deed” means a deed substantially in the form of Exhibit 
AA or as otherwise Approved by Developer and the Authority Director in their respective 
sole and absolute discretion. 

“Authority Revenues” shall have the meaning set forth in Section 19.1.2 of the 
DDA.  

“Authority’s Title Covenant” shall have the meaning set forth in Section 10.2.2 
of the DDA.  

“Authorization” shall have the meaning set forth in Section 9.1.1 of the DDA.  

"Base Line Budget" shall have the meaning set forth in Section 19.2 of the DDA. 

“Base Security” shall have the meaning set forth in Section 26.2.1 of the DDA.  
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“Base Security Cap” shall have the meaning set forth in Section 26.2.1 of the 
DDA.  

"Base Security Termination Date" shall have the meaning set forth in Section 
26.2.6 of the DDA. 

“Board of Supervisors” means the Board of Supervisors of the City, or any 
successor governing body of the City designated by or under law. 

“Building Permit” means a building permit issued by DBI. 

“Business Day” means a day other than a Saturday, Sunday or holiday recognized 
by the Authority. 

“CCRL” shall have the meaning set forth in Recital G. 

“CEQA” means the California Environmental Quality Act, California Public 
Resources Code section 21000 et seq., and the Guidelines for the California 
Environmental Quality Act, California Code of Regulations, Title 14 section 15000 et 
seq., as amended from time to time. 

“CEQA Delay” shall have the meaning set forth in Section 24.1.4 of the DDA.  

“Certificate of Completion” means a certificate issued by the Authority in 
accordance with Section 9.2 that is substantially in the form attached hereto as Exhibit 
BB. 

“Certificate of Occupancy” means an instrument issued by DBI certifying that a 
Unit or non-residential Project is fit for occupancy or use in accordance with the San 
Francisco Building Code. 

“CFD” shall have the meaning set forth in the Financing Plan. 

“City” means, as the context requires, (i) the City and County of San Francisco, a 
charter city of the State, or (ii) the territorial jurisdiction of the foregoing. 

“City Agency” means, individually or collectively as the context requires, all 
departments, agencies, boards, commissions and bureaus of the City with subdivision or 
other permit, entitlement or approval authority or jurisdiction over any Major Phase, Sub-
Phase or Lot in any portion of the Project Site, including but not limited to the San 
Francisco Port Commission, the Department of Public Works, the Public Utilities 
Commission, the Planning Commission, the Municipal Transportation Authority, the 
Building Inspection Commission, the Public Health Commission, the Fire Commission 
and the Police Commission, or any successor public agency. 

“City Costs” shall mean the actual and reasonable costs incurred by a City 
Agency in performing its obligations under this Agreement, the Interagency Cooperation 
Agreement or the Development Agreement as determined on a time and materials basis, 
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including any defense costs as set forth in Section 6.3.2 of the Development Agreement, 
but excluding work and fees covered by Administrative Fees (as defined in the 
Development Agreement). 

“City Party” shall have the meaning set forth in Section 22.1 of the DDA.  

“Commence” and any variation thereof means the commencement of substantial 
physical construction as part of a sustained and continuous construction plan. 

“Commercial Lot” shall have the meaning set forth in Section 17.2 of the DDA. 

“Community Facilities Lot” shall have the meaning set forth in the Community 
Facilities Plan. 

“Community Facilities Obligations” means Developer’s obligations under this 
Agreement to develop or subsidize certain community facilities, attached hereto as 
Exhibit F. 

“Community Facilities Plan” means that certain Community Facilities Plan and 
related Needs Assessment, prepared for the Authority, dated as of June 28, 2011, which 
outlines a community facility program for Treasure Island,  as such plan may be amended 
or supplemented from time to time in accordance with the terms of this DDA. 

“Community Facilities Space” shall have the meaning set forth in the 
Community Facilities Plan.  

“Community Facilities Subsidy” shall have the meaning set forth in Section 
13.3.3(a) of the DDA.  

“Complete” and any variation thereof means, as applicable, that: (i) a specified 
scope of work has been completed in accordance with Approved plans and specifications; 
(ii) Governmental Entities with jurisdiction have issued all Authorizations required for 
the contemplated use and, with respect to Vertical Improvements, occupancy of the work 
including, if applicable, Certificates of Occupancy; (iii) the site has been cleaned and all 
equipment, tools and other construction materials and debris have been removed; and (iv) 
with respect to Public Property and Public Improvements, (a) all bills for the work have 
been (x) paid and any obligor of Adequate Security has consented to final payment or (y) 
releases have been obtained from all mechanics and material suppliers or bonds have 
been provided to secure such liens in a form and amount required by law to cause any 
such lien to be removed from the applicable portion of the Project Site, (b) no 
mechanics’, materialmen’s or other liens have been recorded (unless they have been 
bonded as provided in (a)(y) above) and the period for recording such liens have expired 
and (c) all as-built plans and warranties, guaranties, operating manuals, operations and 
maintenance data, certificates of completed operations or other insurance, and all other 
close-out items required under any applicable Authorization or Approval have been 
provided to the Authority. 

“Complete Application” shall have the meaning set forth in the DRDAP. 
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“Complete Major Phase Application” shall have the meaning set forth in the 
DRDAP. 

“Complete Sub-Phase Application” shall have the meaning set forth in the 
DRDAP. 

"Conduct Code" shall have the meaning set forth in Section 27.8 of the DDA. 

“Conflicting Law” means legislation enacted by the Congress of the United 
States, by the legislature of the State or the enactment of a regulation or statute by any 
Governmental Entity (other than a City Party) with jurisdiction that precludes or 
substantially increases the cost of performance or compliance with any provision of this 
DDA by Developer. 

“Construction Documents” consist of the documents and materials described for 
Construction Documents in Exhibit 2  of the DRDAP for a specific Improvement. 

“Construction Work” shall have the meaning set forth in the Jobs EOP. 

“Construction Contractor” shall have the meaning set forth in the Jobs EOP. 

“Control” means the ownership (direct or indirect) by one Person and/or such 
Person and its Affiliates of day-to-day control of the activities of a Person coupled with a 
significant and voting interest in such Person. 

“Common Control” means that two Persons are both Controlled by the same 
other Person or Persons.  “Controlled”, “Controlling Interest” and “Controlling” have 
correlative meanings. 

“Conversion Act” shall have the meaning set forth in Recital G of the DDA.  

“Conveyance Agreement” shall have the meaning set forth in Recital O of the 
DDA. 

"Core Benefits" shall have the meaning set forth in Section 27.1(c) of the DDA. 

“CRC” shall have the meaning set forth in Recital D of the DDA.  

“Critical Commercial Lots” shall have the meaning set forth in Section 17.2 of 
the DDA.  

“Critical Commercial Lots Payment” shall have the meaning set forth in 
Section 17.2.4 of the DDA.  

“Cumulative Sub-Phase Event” shall have the meaning set forth in Section 
24.1.2 of the DDA.  

“DBI” shall mean the San Francisco Department of Building Inspection. 
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“DDA” shall have the meaning set forth in the Introductory Paragraph of the 
DDA.   

“Department of Public Works” means the Department of Public Works of the 
City, or any successor public agency designated by or under law. 

“Design for Development” means the Treasure Island and Yerba Buena Island 
Design for Development approved by the Planning Commission and the Authority, dated 
June 28, 2011, as amended from time to time consistent with Section 12. 

“Destroyed Land Records Relief Law” shall have the meaning set forth in 
Section 10.2.3 of the DDA.  

“Developable Lot” shall have the meaning set forth in Section 7.8 of the DDA. 

“Developable Market Rate Lots” shall have the meaning set forth in Section 
24.1.2 of the DDA. 

“Developed Critical Commercial Lots” shall have the meaning set forth in 
Section 17.2.5 of the DDA.   

“Developed Parking” shall have the meaning set forth in Section 4.2.1(a)(iii) of 
the DDA.  

“Developer” means Treasure Island Community Development, LLC, a California 
limited liability company, or its successors and assigns of all or substantially all of its 
rights and corresponding obligations under this DDA, as and to the extent permitted in 
accordance with the terms of this DDA. 

“Developer Commercial JVs” shall have the meaning set forth in Section 17.2.1 
of the DDA.   

“Developer Extension” shall have the meaning set forth in Section 24.3.1 of the 
DDA.  

“Developer Housing Subsidy” shall have the meaning set forth in Section 13.3.4 
of the DDA. 

“Developer Lot(s)” shall have the meaning set forth in Section 17.3 of the DDA.  

“Developer Party” shall have the meaning set forth in Section 11.1.6 of the 
DDA.  

“Developer Residential Units” shall have the meaning set forth in the Housing 
Plan. 

“Developer Representative” shall have the meaning set forth in Section 28.24(e) 
of the DDA.  
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“Developer Return” shall have the meaning set forth in the Financing Plan. 

“Developer’s Consent” shall have the meaning set forth in Section 12.4 of the 
DDA.  

“Development Agreement” means that certain Development Agreement entered 
into by and between the City and County of San Francisco and Developer, dated as of 
June 28, 2011.   

“Development Fees or Exactions” has the meaning set forth in the Development 
Agreement.  

“Development Increment” shall have the meaning set forth in Section 4.2 of the 
DDA. 

“Development Increment Remainder Parking” shall have the meaning set forth 
in Section 4.2.1(a)(iv) of the DDA. 

“Development Opportunity” shall have the meaning set forth in Section 3.8.3 of 
the DDA.  

“Development Plan” shall have the meaning set forth in Recital L of the DDA.  

“Development Plan Update” shall have the meaning set forth in Recital L of the 
DDA.  

"Development Requirements" means (i) the Project Approvals, (ii) the 
Transaction Documents and (iii) the documents approved under the DRDAP and the 
SUD, as they may be amended from time to time. 

“Distributions” shall have the meaning set forth in the Financing Plan. 

“DRDAP” means the design review and document approval procedures for the 
Project Site attached to this DDA as Exhibit CC, as may be amended or supplemented 
from time to time. 

“Economic Delay” shall have the meaning set forth in Section 24.1.2 of the 
DDA.  

“Effective Date” means the date that this DDA becomes effective, which shall be 
the  later of (i) the date this DDA is executed and delivered by the Parties, or (ii) the date 
the Board of Supervisors Ordinance approving the Development Agreement is effective.   

“ENA” shall have the meaning set forth in Recital I of the DDA.  

“Engineer” means the licensed engineer of record for Infrastructure as selected 
by Developer and Approved by the Authority Director. 
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“Engineer’s Certificate” means a certificate issued by the Engineer in 
accordance with Section 9.2 that is in the form attached hereto as Exhibit DD with only 
such changes as may be Approved by Developer and the Authority Director. 

“Entitled Units” means, individually or collectively as the context requires, the 
maximum number of Units permitted for the Project Site pursuant to the SUD, which 
number is, as of the Effective Date, eight thousand (8,000). 

 “Environmental Laws” shall have the meaning set forth in Section 11.2.4 of the 
DDA.  

“Environmental Remediation” means the undertaking of any activities to 
determine the nature and extent of Hazardous Substances that may be located in, on, 
under or about real property or that has been, are being or threaten to be Released into the 
environment, and to clean up, remove, contain, treat, stabilize, monitor or otherwise 
control such Hazardous Substance.  

“Escrow” shall have the meaning set forth in Section 10.2.1 of the DDA.  

“Event of Default” shall have the meaning set forth in Section 16.1 of the DDA.  

“Exchange Act” shall have the meaning set forth in Recital M of the DDA.  

“Excess Land Appreciation Structure” shall have the meaning set forth in 
Section 6.2.3(d) of the DDA.  

“Excluded Properties” shall have the meaning set forth in Recital B of the DDA.  

“Existing Navy Exceptions” shall have the meaning set forth in Section 10.2.2 of 
the DDA.  

“Excusable Delay” shall have the meaning set forth in Section 24.1 of the DDA. 

“Exhibit” means, individually or collectively as the context requires, each of the 
exhibits to this DDA listed in the Table of Contents, including any exhibits thereto, as 
they may be amended or supplemented from time to time in accordance with the terms 
thereof or of this DDA. 

“Expedited Arbitration Matter” shall have the meaning set forth in Section 
15.1.2 of the DDA.  

“Experience Requirement” shall have the meaning set forth in Section 21.1(a) of 
the DDA. 

“Federal Facility Site Remediation Agreement” means the September 29, 1992 
"Federal Facility Site Remediation Agreement for Treasure Island Naval Station", 
executed by the U.S. Department of the Navy, the California Environmental Protection 
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Agency, the California Department of Toxics Substances Control, and the California 
Regional Water Quality Control Board for the San Francisco Bay Region. 

“Final Subdivision Map” shall have the meaning set forth in Section 1.6(d) of 
the DDA.  

“Financial Obligations” shall have the meaning set forth in Section 1.5. 

“Financing Plan” means the plan attached hereto as Exhibit EE as such plan may 
be amended or supplemented from time to time in accordance with the terms of this 
DDA. 

“Force Majeure” shall have the meaning set forth in Section 24.1.1 of the DDA.  

“Foreclosed Property” shall have the meaning set forth in Section 20.6 of the 
DDA. 

“FOST” shall have the meaning set forth in Recital O of the DDA.  

“Funding Sources” shall have the meaning set forth in the Financing Plan. 

“Fractional Interest Unit(s)” means any apartment, condominium or cooperative 
unit, cabin, lodge, hotel or motel room, or other private or commercial structure 
containing toilet facilities therein that is designed and available, pursuant to applicable 
law, for use and occupancy as a residence by one or more individuals, and which is 
subject to any plan whereby a purchaser, in exchange for consideration, receives 
ownership rights in or the right to use accommodations for a period of less than a full 
year during any given year, on a recurring basis for more than one year, but not 
necessarily for consecutive years. 

“Governmental Entity” means any court, administrative agency or commission, 
or other governmental or quasi governmental organization with jurisdiction. 

“Gross Revenues” shall have the meaning set forth in the Financing Plan. 

“Ground Lease” shall have the meaning set forth in Section 4.1 of the DDA. 

“Guarantor Net Worth Requirement” shall have the meaning set forth in 
Section 26.1 of the DDA. 

“Guarantor” shall have the meaning set forth in Section 26.1 of the DDA. 

“Guaranty” shall have the meaning set forth in Section 26.1 of the DDA.  

“Guidelines for Residential Auction Lot Selection” shall have the meaning set 
forth in Section 17.5.3 of the DDA.  

“Hazardous Substance” shall have the meaning set forth in Section 11.2.3 of the 
DDA. 
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“HCAO” shall have the meaning set forth in Section 27.5 of the DDA. 

“High Rise Lot” shall have the meaning set forth in Section 24.1.2 of the DDA.  

“Housing Data Table” shall have the meaning set forth in the Housing Plan.  

“Housing Plan” means the plan attached hereto as Exhibit E, as such plan may be 
amended or supplemented from time to time in accordance with the terms of this DDA. 

“ICT” shall have the meaning set forth in Section 7.9 of the DDA.  

“ICT Design” shall have the meaning set forth in Section 7.9 of the DDA.  

“ICT Products and Solutions” shall have the meaning set forth in Section 7.9 of 
the DDA.  

“ICT Rights” shall have the meaning set forth in Section 7.9 of the DDA.  

"IFD" shall have the meaning set forth in Recital P of the DDA. 

"IFD Act" shall have the meaning set forth in Recital P of the DDA. 

“IFD Amendment” shall have the meaning set forth in Section 3.8.2.1 of the 
DDA. 

“Improvements” means all physical improvements required or permitted to be 
made to the Project Site under this DDA, including Infrastructure and Stormwater 
Management Controls and Vertical Improvements. 

“Inclusionary Units” shall have the meaning set forth in the Housing Plan.  

“Increased Adequate Security” shall have the meaning set forth in Section 
16.5.4 of the DDA.  

“Increment” shall have the meaning set forth in the Financing Plan. 

“Indemnify” means reimburse, indemnify, defend, and hold harmless. 
“Indemnification” has a correlative meaning. 

“Indemnifying Party” shall have the meaning set forth in Section 22.4  of the 
DDA.  

“Index” means the Consumer Price Index (CPI) for All Urban Consumers in the 
San Francisco-Oakland-San Jose region (base years 1982-1984 = 100) published by the 
Bureau of Labor Statistics of the United States Department of Labor, but in no event shall 
any increase adjusted by the Index hereunder be less than two percent (2%) per annum or 
greater than five percent (5%) per annum. 



 

 EXHIBIT A-12 

“Infrastructure” means those items identified in the Infrastructure Plan including 
open space improvements (including park improvements and restrooms), streets, rails, 
sewer and storm drainage systems, water systems, street improvements (including 
freeway ramps or other demolition), traffic signal systems, dry utilities, transit facilities, 
associated public buildings and structures, and other improvements any of which are to 
be constructed in or for the benefit of the applicable real property or any other matters 
described in the Infrastructure Plan, and shall include such work as is necessary to deliver 
real property to the State Lands Commission in the condition required under the Public 
Trust Exchange Agreement, or otherwise so as to create Developable Lots as set forth in 
Section 7.8.  Infrastructure does not include Stormwater Management Controls. 

“Infrastructure Obligations” shall have the meaning set forth in Section 7.1.1 of 
the DDA.  

“Infrastructure Plan” means the document attached hereto as Exhibit FF, as 
such document may be amended from time to time in accordance with the terms of this 
DDA. 

“Initial Closing Phase” shall have the meaning set forth in Section 6.1.2 of the 
DDA. 

“Initial Major Phase” shall have the meaning set forth in Section 1.5 of the 
DDA. 

“Initial Major Phase Application” shall mean the Major Phase Application for 
the Initial Major Phase. 

“Initial Sub-Phases” shall have the meaning set forth in Section 3.5 of the DDA.  

“Insurance Requirements” shall have the meaning set forth in Section 22.6 of 
the DDA.  

“Interagency Cooperation Agreement” means that certain Interagency 
Cooperation Agreement (Treasure Island/Yerba Buena Island) entered into in connection 
with the Project between the Authority and the City and attached hereto as Attachment 3, 
as amended from time to time. 

“Interim Lease Revenues” shall have the meaning set forth in the Financing 
Plan.  

“IP” shall have the meaning set forth in Section 7.9 of the DDA.  

“IPM” shall have the meaning set forth in Section 27.15 of the DDA. 

"Jobs EOP" shall have the meaning set forth in Section 13.1.8 of the DDA. 

"Jobs-Housing Linkage Fee" shall have the meaning set forth in the 
Development Agreement. 
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“JV Lots” shall have the meaning set forth in Section 17.3 of the DDA.  

“Land Acquisition Agreements” shall have the meaning set forth in Section 25.2 
of the DDA.  

“Losses” shall have the meaning set forth in Section 22.1 of the DDA.   

“Lot” means a parcel of land within the Project Site that is a legal lot shown on a 
Subdivision Map. 

“LRA” shall have the meaning set forth in Recital C of the DDA.  

“Major Phase 1” means the area identified as Major Phase 1 in the Phasing Plan. 

“Major Phase 4” means the area identified as Major Phase 4 in the Phasing Plan. 

“Major Phases” shall have the meaning set forth in Section 3.1 of the DDA.  

“Major Phase Application” shall have the meaning set forth in Section 3.5 of the 
DDA. 

“Major Phase Approval” shall have the meaning set forth in Section 3.3 of the 
DDA 

“Major Phase Community Facilities Maximum Amount” shall have the 
meaning set forth in Section 13.3.3(c)  of the DDA. 

“Major Phase Decisions” shall have the meaning set forth in Section 6.2.3 of the 
DDA 

“Management Plan” means a Soil and Groundwater Management Plan approved 
by the applicable regulatory agencies. 

“Marina” means the waterside Marina improvements to be developed by 
Treasure Island Enterprises, LLC, or such other successor party, as more particularly 
described in the Marina Term Sheet. 

“Marina Access Improvements” shall have the meaning set forth in Section 8.3 
of the DDA.  

“Marina Developer” means Treasure Island Enterprises, LLC, or such other 
successor party developing the Marina. 

“Marina Revenues” means all revenues received by Authority attributable to or 
in any way related to the Marina operations from the Marina Developer or any party 
other than Developer. 

"Marina Term Sheet" means the Term Sheet for the Redevelopment, Expansion 
and Operation of the Treasure Island Marina between the Authority and Treasure Island 
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Enterprises, LLC dated November 8, 2000, as amended by that certain Addendum dated 
November 10, 2004, and that Second Addendum to Term Sheet dated October 10, 2007. 

“Market Rate Lots” shall have the meaning set forth in the Housing Plan. 

“Market Rate Units” shall have the meaning set forth in the Housing Plan.  

“Master CC&Rs” shall have the meaning set forth in Section 10.3.2(e) of the 
DDA.  

“Master Developer” shall have the meaning set forth in Section 1.5 of the DDA.  

“Material Breach” shall have the meaning set forth in Section 16.2.3 of the 
DDA. 

“Material Modifications” means amendments or modifications to this DDA or 
any of its Attachments that would materially increase the burdens and responsibilities of 
the Authority or materially decrease the benefits to the Authority, as reasonably 
determined by the Authority Director.  Notwithstanding the foregoing, amendments or 
modifications to the Infrastructure Plan that modify  construction standards, materials, 
practices or specifications for Infrastructure shall not require approval by the Board of 
Supervisors unless the Authority Director and, with respect to any Infrastructure and 
Stormwater Management Controls to be owned or maintained by the City, the Director of 
Public Works, reasonably determine that such amendment or modification under the 
circumstances, would significantly increase costs to the City or Authority of ownership. 

“Minimum Bid Price” shall have the meaning set forth in Section 10.3.2(g) of 
the DDA. 

“Mitigation Measures” shall have the meaning set forth in Section 18.1 of the 
DDA.  

“Mortgage” shall have the meaning set forth in Section 20.1 of the DDA.  

“Mortgagee” shall have the meaning set forth in Section 20.1 of the DDA.  

“Mortgagee Acquisition” shall have the meaning set forth in Section 20.6 of the 
DDA.  

“Mortgagor” shall have the meaning set forth in Section 20.1 of the DDA.  

“Navy” shall have the meaning set forth in Recital O of the DDA.  

“Navy Payment” means that Initial Consideration and Additional Consideration 
as those terms are defined in the Conveyance Agreement.  

“Net Worth” means net worth calculated using generally accepted accounting 
principles (“GAAP”).  In the case of a corporation, “Net Worth” shall mean 
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shareholders’ equity calculated in accordance with GAAP.  Any reference in this DDA to 
a minimum Net Worth or a Net Worth Requirement shall mean that the Net Worth must 
be satisfied and maintained at all times.  Upon the Authority’s request, a Person required 
to maintain a minimum Net Worth under this DDA shall provide to the Authority 
reasonable evidence that it satisfies the Net Worth Requirement, including a copy of the 
most recent audit of such Person (which shall in no event be dated more than thirteen (13) 
months before the date of the Authority’s request).  Any such audit must have been 
performed by an independent third-party auditor and must include the opinion of the 
auditor indicating that the financial statements are fairly stated in all material respects. 

“Net Worth Requirement” means (i) for Transfer of a Major Phase or portions 
of a Major Phase that cumulatively equal or exceed a land area of seventy percent (70%) 
or more of the Major Phase, a Net Worth equal to or more than Seventy Five Million 
Dollars ($75,000,000), increased automatically by ten percent (10%) on each five (5) 
year anniversary of the Effective Date and (ii) for Transfers of one or more Sub-Phases 
that cumulatively equal less than seventy percent (70%) of the land area in a Major 
Phase, a Net Worth equal to or more than the higher of (A) Twenty Five Million Dollars 
($25,000,000), increased automatically by ten percent (10%) on each five (5) year 
anniversary of the Effective Date or (B) the amount determined under clause (i) above 
times the percentage of the total land area in the Major Phase that is being Transferred.  
Any entity required to satisfy the Net Worth Requirement can do so either by either 
meeting the Net Worth Requirement itself or by providing a Guaranty, covering all of 
that entity’s obligations under this DDA without limitation, from an entity that meets the 
Net Worth Requirement.  

“Non-Critical Commercial Lots” shall have the meaning set forth in Section 
17.2 of the DDA.  

“Non-Developer Critical Commercial Lot” shall have the meaning set forth in 
Section 17.2.5 of the DDA.  

“Notice of Termination” shall have the meaning set forth in Section 28.36 of the 
DDA. 

“Notifying Party” shall have the meaning set forth in Section 16.1 of the DDA.   

“NSTI” shall have the meaning set forth in Recital A  of the DDA. 

“Official Records” means the Official Records of the City and County of San 
Francisco maintained by the City’s Recorder’s Office. 

“Open Space Lot” means a Lot primarily used for Improvements constructed in 
accordance with the Parks and Open Space Plan. 

“Original Project Guaranty” means that certain Guaranty provided by Lennar in 
connection with the ENA, dated as of June 1, 2003.  
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“Original TIHDI Agreement” shall have the meaning set forth in Recital F of 
the DDA.  

“Outside Date” means the last date by which a particular obligation may be 
satisfied, as such date is set forth in the Schedule of Performance. 

“Owner/Occupant” means for a Lot, Unit or commercial condominium in the 
Project Site, as applicable, the Person holding fee title thereto. 

“Park Extension” shall have the meaning set forth in Section 24.4 of the DDA.  

"Parking Data Table" shall have the meaning set forth in Section 4.2.1(a) of the 
DDA. 

“Parks and Open Space Plan” means the plan attached hereto as Exhibit GG, as 
such plan may be amended or supplemented from time to time in accordance with the 
terms of this DDA. 

“Party” means, individually or collectively as the context requires, Developer, 
the Authority and any Transferee that is made a Party to this DDA under the terms of an 
Assignment and Assumption Agreement Approved by the Authority Director.   

“PCBs” shall have the meaning set forth in Section 11.2.3 of the DDA.  

“Permit to Enter” means, initially, the document attached to this DDA as Exhibit 
HH, as such document may be revised from time to time by the Authority upon notice 
thereof to Developer.  The Authority may from time to time amend the attached form of 
Permit to Enter and impose such insurance, bond, guaranty and indemnification 
requirements as the Authority determines are necessary or appropriate to protect its 
interests, consistent with the Authority’s custom and practice and in a manner that will 
not unnecessarily interfere with or materially increase the cost or risk of Developer’s 
ability to perform under this DDA or if it would unnecessarily interfere with or materially 
increase the cost or risk, such amendment must be consistent with commercial industry 
practice.  

“Permitted Exceptions” means permitted title exceptions at a close of Escrow as 
set forth in Section 10.2. 

“Person” means one or more natural persons or corporations, partnerships, trusts, 
limited liability companies, limited liability partnerships or other entities. 

"Pesticide Ordinance" shall have the meaning set forth in Section 27.15 of the 
DDA. 

“Petroleum Corrective Action Plan” means the Final Corrective Action Plan, 
Sites 06, 14/22, 15, and 25, Naval Station Treasure Island dated June 28, 2002, prepared 
by Tetra Tech EM Inc. for the Department of the Navy, and the Corrective Action Plan, 
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Inactive Fuel Lines, Naval Station Treasure Island dated December 2003, prepared by 
Tetra Tech, Inc. for Department of Navy, as amended from time to time. 

“Phase 1 Area” shall have the meaning set forth in Section 6.1.2 of the DDA.  

“Phasing Goals” shall have the meaning set forth in Section 3.2 of the DDA.  

“Phasing Plan” means the map attached hereto as Exhibit II, as such map may be 
amended from time to time in accordance with the terms of this DDA. 

“Planning Commission” shall have the meaning set forth in the DRDAP. 

“Police and Fire Station Lot” shall have the meaning set forth in the Community 
Facilities Plan. 

“Political Activity" shall have the meaning set forth in Section 27.7 of the DDA. 

“Port” shall have the meaning set forth in Section 21.12 of the DDA.  

“Pre-Approved Arbiters List” shall have the meaning set forth in Section 15.3.1 
of the DDA.  

“Private Information” shall have the meaning set forth in Section 27.18(c) of the 
DDA. 

“Product Types” shall have the meaning set forth in Section 17.5.2 of the DDA.  

“Proforma” shall have the meaning set forth in Section 3.9. 

“Project” shall have the meaning set forth in Section 1.1 of the DDA.  

“Project Account” shall have the meaning set forth in  the Financing Plan. 

"Project Approvals" shall mean the Project Approvals listed in Exhibit C to the 
Development Agreement. 

“Project Cost” shall have the meaning set forth in the Financing Plan  

“Project EIR” shall have the meaning set forth in Recital W of the DDA. 

“Project MMRP” shall have the meaning set forth in Recital W of the DDA. 

“Project Site” shall have the meaning set forth in Recital B of the DDA.  

“Project Special Taxes” shall have the meaning set forth in the Financing Plan. 

“Project Subsidies” shall have the meaning set forth in Section 13.3 of the DDA.  
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"Protection of Information Ordinance" shall have the meaning set forth in 
Section 27.18 of the DDA. 

“PTR Package” shall have the meaning set forth in Section 10.2.2 of the DDA.  

“Public Financing” shall have the meaning set forth in the Financing Plan. 

“Public Improvements” shall have the meaning set forth in Section 9.2.5 of the 
DDA. 

“Public Property” shall have the meaning set forth in Section 3.7 of the DDA.  

“Public Trust” shall have the meaning set forth in Section 6.1.1 of the DDA. 

“Public Trust Exchange” shall have the meaning set forth in Section 6.1.1 of the 
DDA. 

“Public Trust Exchange Agreement” shall have the meaning set forth in Section 
6.1.1 of the DDA. 

“Public Trust Parcels” shall mean portions of the Project Site that are subject to 
the Public Trust upon completion of a Public Trust Exchange. 

“Qualified Appraiser Pool” shall have the meaning set forth in Section 17.4.1 of 
the DDA.  

“Qualified Buyer” means a third-party buyer (i) who is not an Affiliate of 
Developer and is reasonably creditworthy given the obligations it is assuming, and (ii) the 
principals of which have at least five (5) years of experience in developing the kind of 
housing or commercial product to be developed on the Lot the Qualified Buyer is seeking 
to purchase. 

“Qualified Housing Developer” shall have the meaning set forth in Exhibit E.  

“Quiet Title Action” shall have the meaning set forth in Section 10.2.3 of the 
DDA.  

“Ramps Subsidy” shall have the meaning set forth in Section 13.3.6 of the DDA 

“Redesign Plan” shall have the meaning set forth in Section 6.2.5(b) of the DDA.  

“Redesign Budget” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  

“Redesign Costs” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  

“Redesign Trigger Event” shall have the meaning set forth in Section 6.2.5(a) of 
the DDA. 
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“Reference Date” shall have the meaning set forth in the Introductory Paragraph 
of the DDA.  

“Related Infrastructure” shall have the meaning set forth in Section 7.1.1 of the 
DDA. 

“Release” shall have the meaning set forth in Section 11.2.5 of the DDA. 

“Remainder Parking” shall have the meaning set forth in Section 4.2.1(a)(iv) of 
the DDA.  

“Remediation Agreement” means an agreement, not contained in this DDA, 
between Developer and another Person relating to the remediation of Hazardous 
Substances on some or all of the Project Site. 

“Replacement Housing Obligation” shall have the meaning set forth in the 
Housing Plan.  

“Replacement Housing Units” shall have the meaning set forth in the Housing 
Plan.  

“Requested Change Notice” shall have the meaning set forth in Section 3.8.2 of 
the DDA.  

“Required Improvements” means the police/fire station as described in the 
Community Facilities Obligations, the ferry terminal and quay, as described in the 
Infrastructure Plan, and the grocery store consisting of 15,000 s.f., as described in the 
Community Facilities Obligations. 

“Required Retail” shall have the meaning set forth in Section 8.2 of the DDA. 

“Required Vegetation Removal” shall have the meaning set forth in Section 
6.1.4 of the DDA. 

“Residential Auction Lot” shall have the meaning set forth in Section 17.3 of the 
DDA. 

“Re-Setting of the Minimum Bid Price” shall have the meaning set forth in 
Section 17.5 of the DDA.  

“Residential Auction Lots” shall have the meaning set forth in Section 17.3 of 
the DDA.  

“Residential Developable Lot” shall have the meaning set forth in Exhibit E.  

“Residential Project” means a Vertical Project that is consistent with the 
Development Requirements and contains Units and other consistent uses, if any. 

“Residential Unit” shall have the meaning set forth in the Housing Plan.  
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“Reuse Plan” shall have the meaning set forth in Recital E of the DDA.  

“Reversionary Contest Period” shall have the meaning set forth in Section 
16.5.1(f) of the DDA.  

“Reversionary Cure Notice” shall have the meaning set forth in Section 
16.5.1(a)(ii) of the DDA.  

“Reversionary Default” shall have the meaning set forth in Section 16.5.1(a)(i) 
of the DDA.  

“Reversionary Quitclaim Deed” shall have the meaning set forth in Section 
16.5.1of the DDA.  

“Reversionary Recordation Notice” shall have the meaning set forth in Section 
16.5.1(d) of the DDA.  

“Reverter Release” shall have the meaning set forth in Section 16.5.4 of the 
DDA. 

“Reverter Release Recordation Notice” shall have the meaning set forth in 
Section 16.5.4 of the DDA.  

“Right of Reverter” shall have the meaning set forth in Section 16.5.1(a) of the 
DDA. 

“Secured Amount” shall have the meaning set forth in Section 26.1 of the DDA. 

“Schedule of Performance” means the schedule of performance attached hereto 
as Exhibit JJ, as such schedule of performance may be updated under the terms of this 
DDA, including Article 3, amended upon the Approval by Developer and the Authority, 
or extended by Excusable Delay. 

“School Subsidy” shall have the meaning set forth in the Section 3.3.6(a) of the 
DDA.  

“SFCTA” means the San Francisco County Transportation Authority 

“SFCTA MOA” as defined in Section 13.3.6 of the DDA.   

“SFPUC” means the San Francisco Public Utilities Commission. 

“SFUSD” means the San Francisco Unified School District. 

“Significant Change” means (i) Developer files, or is the subject of, a petition for 
bankruptcy, or makes a general assignment for the benefit of its creditors, (ii) a receiver 
is appointed on account of Developer’s insolvency, (iii) a writ of execution or attachment 
or any similar process is issued or levied against any bank accounts of Developer, or 
against any property or assets of Developer being used or required for use in the 
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development of the Infrastructure and Stormwater Management Controls or against any 
substantial portion of any other property or assets of Developer, or (iv) a final non-
appealable judgment is entered against Developer in an amount in excess of Five Million 
Dollars ($5,000,000.00), and the party against whom judgment is entered is unable to 
either satisfy or bond the judgment. 

“Significant Change to Guarantor” as defined in Section 26.3.2 of the DDA. 

“Soil Stockpile” shall have the meaning set forth in Section 13.3.7 of the DDA. 

“SOQHD” shall have the meaning set forth in Section 17.2 of the DDA.  

“State” means, as the context requires, (i) the State of California, or (ii) the 
territorial jurisdiction of the foregoing. 

“State Lands” shall have the meaning set forth in Section 6.1.1 of the DDA.  

“Stormwater Management Controls” means the facilities, both those to remain 
privately-owned and those to be dedicated to the City, that comprise the infrastructure 
and landscape system that is intended to manage the stormwater runoff associated with 
the Project, as required by the San Francisco stormwater management standards, the 
applicable NPDES permit, and/or state and federal law, and as described in the 
Infrastructure Plan. Stormwater Management Controls include but are not limited to: (i) 
swales and bio-swales (including plants and soils), (ii) bio-retention and bio-filtration 
systems (including plants and soils), (iii) constructed ponds and/or wetlands (vi) 
permeable paving systems, and (v) other facilities performing a stormwater control 
function constructed to comply with the San Francisco stormwater management 
standards, the applicable NPDES permit, and/or state and federal law. Stormwater 
Management Controls shall not mean Infrastructure that is part of the traditional 
collection system such as catch basins, stormwater pipes, stormwater pump stations, 
outfalls, and other such facilities that are located in the public right-of-way. 

“Sub-Phases” shall have the meaning set forth in Section 3.1 of the DDA.  

“Sub-Phase Application” shall have the meaning set forth in Section 3.5 of the 
DDA.  

“Sub-Phase Event” shall have the meaning set forth in Section 24.1.2 of the 
DDA.  

“Sub-Phase Approval” shall have the meaning set forth in Section 3.4 of the 
DDA. 

“Subdivision Map” means a subdivision map as defined in the TI/YBI 
Subdivision Code. 

“Submerged Lands” shall have the meaning set forth in Recital A of the DDA.  



 

 EXHIBIT A-22 

“Subsequent Closing Phase” shall have the meaning set forth in Section 6.1.3 of 
the DDA.  

“Subsidies” shall mean those Subsidies described in Section 13 hereof. 

“Substantial Completion” and any variation thereof means (A) for Infrastructure 
and Stormwater Management Controls, that the Authority Director determines, in his or 
her reasonable discretion following consultation with the Department of Public Works, 
that (i) the work has been substantially completed in accordance with the Construction 
Documents, and (ii) the Infrastructure and Stormwater Management Controls has been 
Completed except for (x) customary punch list work that does not prevent a Vertical 
Developer from constructing Vertical Improvements and (y) work customarily not 
Completed until Vertical Improvements have been substantially Completed in order to 
avoid damage to such work or to achieve customary sequencing of the work (e.g., testing 
that requires Vertical Improvements to be in place) and (B) for Vertical Improvements, 
that the Authority Director determines, in his or her reasonable discretion following 
consultation with DBI, that the applicable Vertical Improvements are substantially 
complete and that the life safety systems within the applicable Vertical Improvement 
have been installed and are fully functional. 

“Substantially Complete Application,” “Substantially Complete Major Phase 
Application” or “Substantially Complete Sub-Phase Application” means a Major 
Phase or Sub-Phase Application, as applicable that has been submitted to Authority in 
accordance with the DRDAP along with substantially all of the required submittal 
materials, but Authority has not fully accepted the Application as Complete pending 
Developer’s submittal of additional information or materials determined by Authority as 
reasonably necessary to accept the Application as Complete. 

"Summary Proforma" means the summary proforma attached to the DDA as 
Exhibit S, as it may be amended from time to time in accordance with Section 3.9 of the 
DDA. 

"SUD" shall have the meaning set forth in Section 4.2 of the DDA. 

“Sustainability Obligations” shall have the meaning set forth in Section 13.1.7 
of the DDA.  

“Taxable Parcel” shall have the meaning set forth in the Financing Plan. 

“Tentative Subdivision Map” shall have the meaning set forth in Section 1.6(d) 
of the DDA.  

“Term” shall have the meaning set forth in Section 2 of the DDA.  

“Third Party” means a Person other than Developer and its Affiliates. 



 

 EXHIBIT A-23 

“TI/YBI Subdivision Code” means the Subdivision Code of the City and County 
of San Francisco for Treasure Island and Yerba Buena Island and the regulations 
promulgated thereunder, as each may be amended from time to time. 

“TICAB” shall have the meaning set forth in Recital K of the DDA. 

"TICD" means Treasure Island Community Development, LLC, a California 
limited liability company. 

“TIHDI” shall have the meaning set forth in Recital F of the DDA.  

“TIHDI Agreement” shall have the meaning set forth in Recital F of the DDA.  

"TIHDI Job Broker Program Subsidy" shall have the meaning set forth in 
Section 9.1 of the Jobs EOP. 

“TIHDI Member Organizations” shall have the meaning set forth in the TIHDI 
Agreement.  

“Title Company” means Chicago Title Company, or such other reputable title 
company determined by Developer and Approved by the Authority Director, licensed to 
do business in the State and having an office in the City. 

“Title Objection Period” shall have the meaning set forth in Section 10.2.2 of 
the DDA.  

“TITMA” shall have the meaning set forth in Recital N of the DDA.  

“Transaction Documents” means (1) this DDA, the Vertical Disposition and 
Development Agreements, Lease Disposition and Development Agreements and Ground 
Leases, and related conveyance agreements governing the development of the Project 
Site in accordance with the DDA, (2) the Land Acquisition Agreements, (4) the 
Interagency Cooperation Agreement, and (4) other necessary transaction documents for 
the conveyance, management and redevelopment of the Project Site. 

“Transfer” means to convey, transfer, sell, or assign as and to the extent 
permitted under this DDA. 

“Transfer Map” means a Transfer Map as defined in the Treasure Island/Yerba 
Buena Island Subdivision Code. 

“Transferable Infrastructure” shall have the meaning set forth in Section 7.2.1 
of the DDA.  

“Transferee” means any Person to whom Developer Transfers any rights and 
corresponding obligations under this DDA relating to a Major Phase, Infrastructure and 
Stormwater Management Controls or horizontal development, as permitted under this 
DDA, including Transfers to Affiliates of Developer.  Vertical Developers, or any 
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transferee of the right to apply for or to construct Vertical Improvements, shall not be 
deemed to be Transferees as such term is used in this DDA.   

“Transportation Capital Contribution Account” shall have the meaning set 
forth in Section 13.3.2(f) of the DDA. 

"Transportation Plan" means that certain Treasure Island Transportation 
Implementation Plan, approved by the Authority on April 21, 2011 by Resolution No. 11-
17-04/21, which outlines the transportation program for Treasure Island and Yerba Buena 
Island, as such plan may be amended or supplemented from time to time in accordance 
with the terms of this DDA. 

“Transportation Subsidy Account” shall have the meaning set forth in Section 
13.3.2(b) of the DDA. 

“Transient Occupancy” means occupancy for a period of less than thirty (30) 
consecutive calendar days. 

“Transient Occupancy In-Lieu Fee” shall have the meaning set forth in the 
Development Agreement. 

“Transit Hub” shall have the meaning set forth in Section 1.3(n) of the DDA.  

“Transition Housing Rules and Regulations” means those Transition Housing 
Rules and Regulations for the Villages at Treasure Island, adopted by the Authority on 
April 21, 2011. 

“Transition Requirements” shall have the meaning set forth in Section 10.3.3(h) 
of the DDA.  

“Transportation Capital Contributions Subsidy” shall have the meaning set 
forth in Section 13.3.3 of the DDA. 

“Transportation Plan Obligations” means those obligations of the 
Transportation Plan for which Developer is responsible, as described in Exhibit N 
attached hereto. 

“Transportation Subsidy Payment Date” shall have the meaning set forth in 
Section 13.3.2(a) of the DDA. 

“Trust Exchange Closing Phase” shall have the meaning set forth in Section 
6.1.1 of the DDA.  

“Unrelated Infrastructure” shall have the meaning set forth in Section 7.1.2 of 
the DDA.  

“Vertical Application” shall have the meaning set forth in the DRDAP. 
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“Vertical Approval” shall have the meaning set forth in the DRDAP. 

“Vertical Developer” means for a particular Lot or Vertical Improvement, the 
Person that is a party to the applicable Vertical DDA related thereto. 

“Vertical Development” means the development of Vertical Improvements. 

“Vertical Improvement” means an Improvement to be developed under this 
DDA that is not Infrastructure and Stormwater Management Controls or Improvements 
required to be Completed by Developer for the Parks and Open Spaces.   

“Vertical DDA” shall have the meaning set forth in Section 1.2 of the DDA. 

“Vertical LDDA” shall have the meaning set forth in Section 1.2 of the DDA.  

“Vertical Project” means the process of designing, Commencing and Completing 
a Vertical Improvement under a Vertical DDA. 

“Wastewater Treatment Facility” shall have the meaning set forth in the 
Infrastructure Plan. 

“Work Program” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  
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San Francisco Mayor's Office of Housing and Community Development 
Department of Homelessness and Supportive Housing 
Office of Community Investment and Infrastructure 

Controller’s Office of Public Finance 
 
 

 
MEMORANDUM 

 

DATE: November 4, 2022  

TO: CITYWIDE AFFORDABLE HOUSING LOAN COMMITTEE 

FROM: CINDY HEAVENS, SENIOR PROJECT MANAGER 

RE: MACEO MAY, TREASURE ISLAND PARCEL C3.2 - ADDITIONAL NOT 
TO EXCEED GAP LOAN IN THE AMOUNT OF $14,983,000 DUE TO 
RAINSTORM DAMAGE REPAIRS TO MODULAR UNITS 

 
PREVIOUS CITY FUNDS COMMITTED $24,255,000 

LMIHAF $   2,000,000 
AHF – Condo Conversion $   2,200,000 
AHF – Inclusionary $   7,951,128 
ERAF $ 11,000,000 
Residential Hotel Preservation Fund $   1,103,872 

 
NEW FUNDS REQUESTED $14,983,000 

2019 GO Bonds $ 11,983,000 
LMIHAF $   2,000,000 
TIDA Developer Housing Subsidy $   1,000,000 

 
TOTAL REVISED LOAN $39,238,000 

 

1. REQUEST SUMMARY 

Chinatown Community Development Center (CCDC) and Swords-to-Plowshares (STP) 
(together “Sponsors”), co-general partners of Maceo May Apts., L.P., a California limited 
partnership (“Borrower”), request additional gap financing in the not to exceed amount of 
$14,983,000 for a 105-unit affordable housing development located on Treasure Island on Parcel 
C3.2 at 401 Avenue of the Palms (old address)/55 Cravath Street (new address) (the “Project” or 
“Maceo May”). On November 15, 2019, the Affordable Housing Loan Committee recommended 
approval of the original loan of $24,255,000 that included a $1,040,000 Federal Home Loan Bank 
(FHLB) Affordable Housing Program (AHP) bridge loan.  

The Sponsors anticipate receiving a Temporary Certificate of Occupancy (TCO) by January 31, 
2023. Once completed, Maceo May Apartments will be the first new one hundred percent (100%) 
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affordable building completed as part of the redevelopment of Treasure Island.  In recognition of 
the island’s history as a Naval Station, all residents of Maceo May will be low-income and/or 
formerly homeless veterans. The newly completed building will contain 104 affordable residential 
units and 1 staff unit in a 6-story building.  The residential units are a mix of 24 studios, 47 one-
bedrooms, and 34 two-bedrooms. Of the 104 affordable units, 33 units will be occupied by 
formerly homeless veterans currently living on Treasure Island.  These residents have been waiting 
to move to new units originally promised in July 2022 and now delayed to February 2023.   

Due to a storm damaging several units that resulted in completion delays and increased financial 
costs (see Section 2 and 3) and operating subsidy rents not increasing while some expenses 
increased (See Section 4), the Project now requires an additional $14.98M, which is the remaining 
amount needed to cover project increases. The additional requested loan amount must be 
encumbered no later than February 1, 2023, to prevent subcontractors from halting work due to 
nonpayment, further delaying the Project, and meet the construction lender’s requirement that the 
Sponsor make the additional loan request before it continues its re-underwriting. It is imperative 
that the project close out the construction contract so it can obtain lien-free title and convert to 
permanent financing as soon as possible to avoid additional construction loan interest costs.   

To mitigate some of the Project’s increases, the Sponsor successfully obtained a San Francisco 
FHLB AHP award in the amount of the $1,040,000 AHP bridge loan.  The AHP bridge loan 
obligation and requirements are identified in Amended and Restated Loan Agreement dated 
January 28, 2020 (Loan Agreement) between the Borrower and the City and County of San 
Francisco (City), acting by and through the Mayor’s Office of Housing and Community 
Development (MOHCD). In the Loan Agreement an AHP award pays off the AHP bridge loan.  
With this additional loan request, the Sponsors request a change to the AHP bridge loan repayment 
terms allowing the AHP award to cover projected budget shortfalls related to cost increases caused 
by the stormed damaged units and construction completion delays. The AHP bridge loan, as well 
as the rest of MOHCD loan, will be paid through residual receipts.  

MOHCD staff have been working closely with the Sponsors and supports this request to allow the 
City AHP bridge loan to be paid in residual receipts and increase the loan by a not to exceed 
amount of $14,983,000, bringing the new total loan to $39,238,000. If Loan Committee 
recommends the loan increase, the loan increase of $14.98M requires Board of Supervisors’ 
approval. 

2. PROJECT OVERVIEW AND PROJECT STATUS 

a. Project Overview 

STP, a One Treasure Island (“One TI”) founding member and housing services provider and 
grantee named on the Continuum of Care (“CoC”) contract, selected CCDC as the housing 
developer to jointly develop the One TI replacement units and new construction units 
designated for veterans and formerly homeless veterans. Since being selected by STP to 
jointly develop Maceo May, CCDC has become a One TI member. Together CCDC and STP 
formed Maceo May Apts., L.P., a limited partnership.  Both CCDC and STP are go-general 
partners of the limited partnership. 
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In 2011, Treasure Island Community Development (TICD) received approvals for the master 
development of Treasure Island (TI) that included approximately 8,000 new residential units 
of which 435 new units are for homeless households that are to be developed by One TI 
member organizations. In 2011, the Board of Supervisors approved a new agreement with 
One TI outlining its participation in the development project via housing, economic 
development and support components and reflects the updated land use plan, development 
program, housing plan and financing plan described in the TICD Disposition and 
Development Agreement. The 2011 One TI Agreement explicitly states that Treasure Island 
Development Authority (TIDA) will ground lease each One TI Lot to a selected One TI 
member organization approved by TIDA for the construction of One TI housing units. One 
TI has proposed and TIDA approved CCDC, as selected by STP.  TIDA has provided a 
ground lease to Maceo May Apts., L.P, for Parcel C3.2, and CCDC and STP together are the 
developers of the improvements on the ground lease parcel.  Please see Exhibit A Summary 
of Treasure Island, TICD, One-TI, and Development Agreement for more information about 
Treasure Island redevelopment. 

1) Summary of MOHCD’s initial Project expectations on November 15, 2019 
 
When recommended for loan approval on November 15, 2019, Maceo May was one 
of three developments that was part of a pilot program to explore modular 
construction, as modular construction had not been used in affordable housing in San 
Francisco.   
 
At the time that the Project was recommended for a City loan, MOHCD staff 
determined that building with modulars would save the Project approximately $4.6 
million in hard costs and construction loan financing.  Of the $4.6 million in total 
savings, $3.6 million is saving using modular construction rather than stick built.  In 
addition, modular construction was also assumed to reduce construction by 4 months, 
which results in approximately $1 million in construction loan savings.  However, 
the construction loan savings would only be realized if there were no delays to the 
Project. 
 
On January 14, 2020, the Board approved the original loan.  On January 28, 2020, 
the Mayor executed the loan.  The Project closed its construction financing on April 
27, 2020, forty-one (41) days after the City’s Shelter-In-Place ordinance. Maceo May 
was financed with tax exempt bonds and 4% low-income housing tax credits, General 
Partner (GP) equity, State of California Department of Housing and Community 
Development (HCD) Veterans Housing and Homelessness Prevention Program 
(VHHP), deferred developer fee, and City permanent financing.  The chart below 
shows the loan sources and amounts at the construction finance closing in April 2020. 
 

Permanent Sources  Construction Closing Budget  

City Loan (Combination of predevelopment and gap) $24,255,000 
CITY LOAN 3 – NEW LOAN $0 
Perm Loan - A Tranche $10,108,000 

HCD’s VHHP $10,000,000 
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FHLB-SF AHP $0 
Deferred Developer Fee $830,816 

Capital Contributions  
     General Partner  $500,000 
     Limited Partner  $28,764,209 
TOTAL:  $ 74,458,025 

 

b. Project Completion Delays 

Maceo May was extensively damaged during the “atmospheric river” rainstorm that hit the 
Bay Area on October 20, 2021.  Almost all areas of the building sustained severe unexpected 
damage from the high volume of water driven by high winds. Under the direction and 
supervision of a third-party expert in water damage, the general contractor stripped virtually 
all drywall, insulation, cabinetry, flooring, and other fixtures that would hinder the ability of 
the wood framing to dry.  In parallel, the general contractor completed the roof and building 
envelope that had been in progress at the time of the rainstorm.  Once cleared to do so by the 
water damage expert, the contractor then began the process of rebuilding. 

The demolition and rebuilding work has delayed the projected completion of the Project by 
six and a half (6½) months from July 20, 2022, to January 31, 2023.  For tax credit projects 
like Maceo May, the financial consequences of a delay of this magnitude are severe.  The 
Project will have a reduction in tax credit equity of over $1.2 million and will lose the rate-
lock on both its construction loan and permanent loan interest rates.  The original rates were 
locked in April 2020. 

Note that the analysis, particularly in Section 3 and 4, discussing potential insurance 
coverage is based on conservative and preliminary estimates of the amount of recovery. 
The Sponsors have reserved their rights under the Project insurance policies and do not 
concede that any element of the insurance claim is not covered, except for the application 
of a deductible. Nothing in this Memorandum or other communications by or on behalf 
of the Sponsors is intended as or shall be construed as an admission by, or a declaration 
against the interest of, any of them. The builder’s risk insurers have not issued a formal 
coverage position to date. The Sponsors will continue to work closely with their legal 
counsel to ensure that Maceo May receives all the insurance payments to which it is 
entitled. If the Project receives insurance payments more than what is projected below, 
that excess will directly reduce the amount that the Sponsors will draw from this City gap 
request. This paragraph applies to the entire Loan Evaluation Memorandum and modifies 
all statements herein.  

3. DEVELOPMENT COST VARIANCE ANALYSIS 

a. Revised Project Sources 
With the funds secured by the Sponsors and estimated insurance proceeds potential, the 
Project needs an additional $14,983,000 to cover cost directly related to the stormed damaged 
unit repairs, increased financing costs including a reduction in the permanent loan due to 
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rising interest rates since the permanent loan was delayed due to the storm damaged unit 
repairs, and an increase in operating expenses. The chart below shows the Project sources 
required to convert to a permanent loan and assumes a conservative and preliminary estimate 
that may possibly be covered by the Project’s insurance. (As of this loan request, as stated in 
Section 2b, the Sponsors have already been approved for up to $15 million in insurance 
payments). 
 

Permanent Sources  Construction Closing 
Budget 

Estimates to Convert 
Permanent Loan 

City Loan (Combination of predevelopment and gap) $24,255,000 $24,255,000 

CITY LOAN 3 – NEW LOAN $0 $14,983,000 
Perm Loan - A Tranche $10,108,000  $1,987,768 
HCD’s VHHP $10,000,000  $10,000,000 
FHLB-SF AHP $0  $1,040,000 
Deferred Developer Fee $830,816  $800,000 

Capital Contributions   
     General Partner  $500,000  $1,100,000 
     Limited Partner  $28,764,209  $27,525,002 
*Estimated Insurance Proceeds from Storm Damage $ -    $28,587,290 

TOTAL:  $ 74,458,025  $110,278,060 
* Conservative and preliminary estimate that may possibly be covered by the Project’s insurance. 

 

b. Evaluation of Revised Sources: The Sponsors proposes to use the following revised 
sources to convert the Project to permanent loans.  The sources discussed below are 
only the changed sources.  

1) Revised City Loan ($39,238,000).  The total revised City loan includes 
$24,255,000 of previously committed and disbursed funds and includes the 
additional loan requested funds of $14,983,000.  The City loan includes $1 
million from TIDA’s Developer Housing Subsidy.  The total loan is $373,695 per 
unit in City funds and exceeds the average subsidy of the more recent 
development in the MOHCD pipeline by $112,245.   

The City loan includes approximately $7,750,255 related to the reduction in the 
permanent loan due to increase interest rates and changes in the operating 
expenses. (Please see Estimated Insurance Proceeds below in Section 3.b.8. and 
operating expenses discussion in Section 4.)  The City loan also covers 
approximately $7,232,745 in additional storm damaged unit repair hard costs and 
soft costs related to the time while the stormed damaged units were being repaired 
based on the Sponsors’ insurance policy definition of hard and soft costs. 

2) California Community Reinvestment Corporation (CCRC) Permanent 
Loan ($1,987,768). When the Project closed its construction financing in April 
2022, the loan totaled $10,108,000 and had locked interest rate of 3.28%.  With 
this loan request, the permanent loan is now reduced by $8,120,232 due to the 
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delay to repair the storm damaged units the permanent loan will close nearly one 
year after the initial estimated closing date in a volatile interest rate environment.  
The new estimated loan interest rate is 5.9%, 2.62% higher than it was in April 
2022.  Another factor leading to the reduced permanent loan in this request is that 
the insurance during operations has increases by over 300% and a required 
Treasure Island Master Association Fee are added operating costs.  However, 
with this request the operating income has not increased.  (Please see Section 4 
for a discussion of the operating budget.)  However, if the rental income is 
increased to the maximum proposed rents, the permanent loan is estimated to 
increase to $4,778,000, which would reduce the City additional loan request by 
$2,238,000 for a revised loan totaling $12,745,000. 

3) FHLB of San Francisco (FHLB-SF) AHP ($1,040,000): In August 2021, the 
Sponsors secured AHP in the amount shown.  The AHP was originally intended 
to pay down the equivalent amount of the AHP bridge loan as outlined in the 
Amended and Restated Loan Agreement dated January 28, 2020. To reduce the 
amount of additional capital, with this additional loan request the Sponsors 
propose to have the AHP remain in the Project rather than repay the City’s AHP 
bridge loan.  

4) Limited Partnership Equity ($27,525,002): This is a loss of $1,239,207 due to 
late credit delivery.  Credit delivery is the date that the tax credit investor may 
claim the credits and it is based on the date that one resident may occupy the 
building after receipt of TCO.  Because the storm damage repair delayed the 
Project by 6½-months, the credit delivery date estimated at the time of the 
construction financial closing was also delayed by 6½-months. 

5) GP Equity ($1,100,000). As stated in MOHCD’s Developer Fee, Sponsors are 
required to contribute a minimum of $500,000 in GP Equity to the affordable 
housing development, and the Sponsors met this requirement at the time of 
construction financial closing.  The Sponsors secured an additional combined 
total of $600,000 from the Home Depot Foundation and the National Equity Fund 
that they will contribute to the Project bringing the total GP Equity contribution 
to the amount shown. 

6) Deferred Developer Fee ($800,000).  Deferred developer fee has decreased by 
$30,816 from the construction loan closing.  The $800K does not meet the 
MOHCD Underwriting Guidelines (MOHCD UG’s) at this time because the 
actual deferred fee on the 20-year proforma presented with this loan request totals 
$736,413 and MOHCD requires that the deferred fee on the 20-year proforma 
and the deferred fee amount are the same.  At the time of the construction closing, 
the deferred developer fee met MOHCD UG’s.  However, for the purposes of this 
loan request, the deferred fee is as shown as not meeting MOHCD UG’s since the 
project will be re-underwritten again at permanent conversion, planned in 
February 2024, and at that time the Sponsors and MOHCD staff will ensure that 
the deferred developer fee meets the MOHCD UG’s. 
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7) Silicon Valley Bank (SVB) Construction Loan ($43,704,000): While not a 
permanent source, the construction loan term is another factor in the additional 
loan request to the City.  At the time of the construction financial closing, the 
construction term was 32 months with a loan maturity date of January 1, 2023.  
The Sponsors could extend the loan for 3 months to April 1, 2023 for no cost 
and extend for an additional month to May 1, 2023 for $5000.  

As previously mentioned, TCO is anticipated on January 31, 2023.  Because 
leasing up the property will take approximately 3 to 4 months and will not be 
complete until the extended loan maturity date of May 1, 2023, SVB is re-
underwriting the construction loan to extend to the new permanent conversion 
date of February 2024. However, SVB re-underwriting is occurring concurrent 
with this loan request, and will not be complete until the Sponsors receive 
approval for the additional loan from MOHCD.  The construction interest on the 
loan will increase from $1,791,469 at the construction closing to $3,425,650, an 
increase of $1,634,181. If there are insurance proceeds, this may pay a portion of 
the construction interest.  See Section 3.d below for a discussion on estimated and 
possibly hard and softs cost covered by insurance proceeds. 

8) *Estimated Insurance Proceeds ($28,587,290): The estimated insurance 
proceeds is a preliminary estimate that may possibly be covered by the Project’s 
insurance. It should be noted that while the repairs are shown as part of the 
Project’s budget for this request, it is presented in this manner for this request 
only.  In addition, the repair work is not eligible for tax credits because the initial 
units already received credits.  To count the repair work would be equivalent to 
receiving credits on the unit twice, which is not allowed under the tax credit 
program.  For tax credit purposes, the Sponsors will complete a cost certification 
for the Project, but a separate cost audit may be conducted for verification that 
the insurance proceeds were expended as intended.  As further discussed in 
Section 3.d, estimated insurance proceeds are covering approximately 85% of 
hard costs, as defined in the Sponsors’ insurance policy, and approximately 41% 
of soft costs as also defined by insurance policy. 

The Sponsors have submitted a builder’s risk insurance claim, which may cover 
the majority of the cost impacts from the rainstorm.  The Sponsors have already 
been approved for up to $20 million in insurance payments, with further increases 
pending submission of invoices.  However, insurance payments are made only 
after costs are incurred and approved by the insurance claims adjuster, often after 
multiple rounds of review.  This process is lengthy, and the total amount of the 
insurance recovery may not be known until months after the building is complete.   

The Sponsors are requesting this gap loan increase and a change to the AHP 
bridge loan repayment to the City at this time because the Sponsors will need to 
make payments, particularly those necessary to close out the construction 
contract, in advance of when these final insurance payments will be received and 
in advance of the permanent conversion. 
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It is critical to be able to pay subcontractors in a timely manner, so they do not 
stop work in advance of completion, further delaying this housing for veterans 
and formerly homeless veterans. The Sponsors must also close out the 
construction contract quickly after the work is complete to prevent subcontractors 
from filing mechanics’ liens against the property.  Filing the Notice of 
Completion and obtaining lien-free title are both key milestones to convert the 
Project to its permanent financing.   

Also noteworthy is that Cahill Contractors (Cahill), the Project’s general 
contractor, has pre-paid subcontractors in advance of receiving reimbursements 
from insurance proceeds.  The total advance through September 30, 2022, is 
$1,733,055. Cahill plans to advance an additional $351,653 before the next 
insurance proceed reimbursement is received, bringing the total advancement to 
$2,084,708.  It is important to note that 63% of these advance payments have 
been to the electrical subcontractor who is a certified Small Business Enterprise 
(SBE) and cannot continue working without payments. 

c. Revised Project Uses 

Increases to the Project budget due to the storm damaged unit repairs and time delay while 
the units were being repaired totals $35,820,035.  A portion of the total increase could be 
covered by insurance proceeds.  The chart below shows the changes that have occurred since 
the construction loan closing in April 2020. 

Uses Line Item Line Item Amount at 
Construction Loan 
Closing 

Line Item Amount 
with this additional 
loan request 

Variance between 
Construction Loan Closing 
and this additional loan 
request 

CONSTRUCTION (HARD COSTS)    
Total Construction Costs $58,105,949 $89,659,309 $31,553,360 

Subtotal   $31,553,360 
SOFT COSTS    
Total Architect & Design - $  3,452,011 $  3,547,711 $       95,700 
Total Engineering & Environmental Studies $     102,868 $     102,868 $              -    
Total Financing Costs $  2,576,574 $  4,289,799 $  1,713,225 
Total Legal Costs $     389,600 $     549,600 $     160,000 
Total Development Costs $  4,567,532 $  6,737,628 $  2,170,096 
Soft Cost Contingency $     537,223 $     645,600 $     108,377 
Total Reserves $  1,226,268 $  1,245,545 $      19,277 
Developer Fee $  3,500,000 $  3,500,000 $              -   

Subtotal     $  4,266,675 
TOTAL: $74,458,025 $110,278,060 $35,820,035 

d. Evaluation of Revised Uses: The Sponsors proposes to use the revised source 
discussed in Section 3.a and 3.b above on the increased Project uses discussed below, 
and the discussion below only covers the changed uses.  
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1) Total Construction Costs.  Hard costs have increased by $31,553,360.  The 
construction repair costs are based on a rough order of magnitude (ROM) 
provided by Cahill on May 18, 2022.  Cahill provided a ROM hard cost 
construction estimate totaling $30.1 million, inclusive of 5.87% overhead, 
profit, general contract insurance, and performance bonding as these charges 
are applied to all change order contractor amendments. This ROM includes the 
full demolition/abatement scope, including replacement of all fixtures and 
finishes that were in place and damaged, as well as PEX piping, Romex, 
heaters, and light fixtures. The Sponsors added a 5% contingency to the ROM. 

MOHCD Construction Representative statement about General Contractor’s ROM Hard Costs  

The storm damage that the Maceo May has been faced with is quite unlike anything MOHCD has 
seen before.  Due largely to that the fact that the factory built modular units had many finish 
materials in place before the permanent roof was installed, and the “atmospheric river” rainstorm 
hit at the exact right time to cause the maximum amount of damage possible.  As such, MOHCD 
lacks any comparable projects to compare these costs to, but all indications to-date support these 
ROMs as being reasonable projections of the final costs.  Having completed the remediation work 
and having worked extensively with San Francisco Department of Building and Inspection (DBI) 
to understand any additional work needed to address discrepancies in code interpretation between 
the City (the Authority Having Jurisdiction (AHJ) for site-built work) and the State of California 
(the AHJ for factory work), the general contractor’s ROMs are more solidly confirmed rather than 
initial estimates provided after and prior to storm damaged unit repairs, which leads to further 
confidence in the accuracy. 

As discussed above in Sections 3.a and 3.b, to date the Sponsor have only 
received approval for $15 million in insurance proceeds and Cahill has 
advanced $1.7 million toward the storm damaged units.  In addition, to date the 
Sponsors have only billed and received payment for $5.6 million of the 
approved $15 million in storm damaged unit repairs.  

The Total Construction Costs increase includes the following: 

• $12,225 for architect cost related to design. 
• $3,847 for special inspections needed to inspect the rebuild of the 3-hour 

wall and other rainstorm damaged units being repaired by the general 
contractor. 

• $58,822 for the water consultants monitoring and consulting of the 
remediation/water intrusion to the stormed damaged units. Cost increases 
include a projected cost for the final unit air sample clearance, which will 
occur around unit punch (October and/or November 2022).  

Insurance allows soft cost work (architecture, special inspections, and water consultant) to be 
considered hard cost work for the purposes of an insurance claim. The chart below shows the 
details of the cost included in the Total Construction Costs and the estimate includes the amount 
possibly covered by insurance proceeds.  In the chart below, insurance is estimated to possible 
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cover 85% or $26,857,756 of the hard cost for the rainstorm damaged units.  The remaining 15% 
or $4,695,603 is anticipated to be covered by the additional City loan.  

Construction (Hard Cost) – Unit 
Construction details of Storm Damage 
Increases 

Hard Cost ROM Estimated as covered 
by insurance 

Variance of Hard Cost 
ROM from Insurance 
Estimates 

Construction & Remediation $30,138,060 $25,517,351 $ 4,620,709 
Architecture/Engineering $       81,500 $       69,275 $      12,225 
Special Inspections $       25,650 $       21,803 $        3,847 
Water Consultant $     392,150 $     333,328 $     58,822 
TIDA Storage Lease $     916,000 $     916,000 $-   
        
TOTAL: $31,553,360 $26,857,756 Total Hard Cost 

Variance: $4,695,603 

2) Total Architect & Design. This increase of $95,700 include costs defined as 
soft costs by insurance.  The cost increase includes: 

• $63,700 for additional construction administration due to the 6 1/2-months 
delay caused by the storm damage repair, rounded to 7-months delay.  

• $32,000 for construction testing that has been delayed while the storm 
damaged repairs took place.  The estimate assumes 20 full days at $200 per 
day. 

3) Total Financing Costs. Financing has increased by $1,713,255.  This increase 
is due to increases in the construction loan interest and bond issue fees. 

• $1,634,181 for additional construction loan interest based on the new loan 
maturity date of February 2024, the new permanent conversion date.  See 
Section 3.b.7 for a discussion about the construction loan maturity date. 

• $79,044 for bond issuer fees for an additional year for both MOHCD and 
the trustee due to added time to complete the storm damaged unit repairs. 
The line item also includes the construction lender’s construction 
management services for an additional 7 months of work caused by the 
storm damage delay. The total increase amount has been recalculated with 
the current permanent loan rates 

4) Total Legal Costs. Legal costs have increased by $160,000 and include the 
following legal increases: 

• $100,000 for a contracts/insurance attorney, who provides legal services 
related to the rainstorm damage. Please note that the contracts/insurance 
attorney costs are not eligible for insurance reimbursement. 

• $20,000 for Sponsors’ attorneys cost related to the transaction as the 
Sponsors’ attorneys have reviewed all documents related to triggering a 
foreclosure and other provisions related to the magnitude of the storm 
damage unit repairs delay.   
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• $40,000 for the limited partner, bond counsel, construction lender, and 
permanent attorneys with each type of attorney receiving an estimated 
$10,000 each to draft, review, and approve new legal documents related to 
the delay and additional sources of funds being added to the project. 

5) Total Development Costs have increased by $2,170,096 and includes the 
following development costs: 

• $2,129,880 for builder’s risk insurance that was renewed on March 1, 2022 
after the previous policy expired on February 28, 2022.  The previous policy 
that was included at the time of the construction closing was $1,122,793.  
The new policy is approximately a 189% increase.  The renewed builder’s 
insurance includes cost to extend the policy through duration of 
construction. 

• $5,000 to complete an additional cost audit to document use of insurance 
proceeds for the storm damaged units and delays. This work is different 
from a cost audit required for bond financed developments.  

• $216 for tax credit monitoring fees due to a slight increase of eligible basis 
since the construction closing. 

• $35,000 for extension of Sponsors’ construction management services due 
to the longer construction period due to the storm damaged units repair 
delay. 

6) Soft Cost Contingency has increased by $108,377.  The increase is 3% of all 
soft costs. 

7) Total Reserves has increased by $19,277.  The cost increase is for operating 
reserve costs related to the interest rate on the permanent loan as discussed in 
Section 3.b.2 above. 

Total soft cost increases related to the delay caused by the storm damage totals $4,266,675. The 
chart below details the softs cost as defined in the insurance policy and estimates what insurance 
may possibly cover. Based on the chart below, insurance is estimated to cover approximately 41% 
or $1,729,534 of the total estimated soft cost repairs. The remaining 59% or $2,537,141 is 
anticipated to be covered by the additional City loan. 

Soft Costs Line items Amount of Soft Cost 
increases due to 
rainstorm damages 

Estimated as covered 
by insurance 

Variance of Soft Cost Changes 
from Insurance Estimates 

Architect& Design - Architect Design Fees $     63,700 $     54,600 $       9,100 
Architect& Design - Other Third-Party Design 
Consultants - Construction Testing 

$     32,000 $- $     32,000 

Financing Costs - Construction Loan Interest $1,634,181 $   654,886 $   979,295 
Financing Costs - Bond Issuer Fees $     79,044 $- $     79,044 
Legal Costs – Borrower Legal Fees $   160,000 $     20,000 $   140,000 
Other Development Costs – Insurance during 
construction 

$2,129,880 $   831,952 $1,297,928 
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Other Development Costs – Accounting/Audit $       5,000 $- $       5,000 
Other Development Costs – TCAC App / Alloc 
/ Monitoring Fees 

$          216 $- $          216 

Other Development Costs – Construction 
Management Fee / Owner Rep 

$     35,000      $30,000 $       5,000 

Soft Cost Contingency (reduction prior to storm) ($    95,323) $- ($    95,323) 
Soft Cost Contingency (increase due to storm) $   203,700 $   138,096 $     65,604 
Reserves – Operating Reserves $     19,277 $- $     19,277 
        
TOTAL: $4,266,675 $1,729,534 $2,537,141 

4. OPERATING INCOME AND EXPENSES 

For this additional loan increase, the Sponsors have submitted two changes to the operating 
expenses on the first-year operating budget provided in Attachment C while no change to the 
operating income at this time.  There are 65 units supported by federal Veterans Affairs Supportive 
Housing (VASH) operating subsidy and administered by San Francisco Housing Authority 
(SFHA) and 39 non-VASH units.  Similar to a project-based voucher, the federal government 
acting through SFHA will provide a fair market rent (FMR) for the unit with VASH operating 
subsidy while the resident continues to pay an affordable rent at 30% of the resident’s income.  
Operating income rents with this request are showing 2019 VASH FMRs for and 2019 rents for 
non-VASH units.  FMRs have increased for 2022, and for this Project could result in 
approximation $1.59 million in additional income than the 2019 VASH FMR.  However, before 
increasing all rents to 2022 rent levels, the Sponsors wants to receive a SFHA executed Housing 
Assistance Payment Contract (HAP).  With all rents at 2019 levels, the operating rental income 
with this additional loan request represents the most conservative estimate for the permanent loan. 
If Sponsors receives a SFHA executed HAP showing the 2022 VASH FMRs, all rents, including 
non-VASH will be increased to 2022 levels, and the entire first-year budget will be updated, and 
the full operating budget will be re-evaluated by MOHCD prior to permanent loan conversion and 
the commercial permanent loan will be resized.  

Because this additional gap loan is required to pay off the general contractor’s construction 
contract and meet a condition of extending the SVB construction loan, the full operating expenses 
revisions are not provided with this request, with the two exceptions below: 

1. The Project’s operating expenses have also been updated to reflect a $317,000 increase in 
property insurance costs, based on rates that other large, wood-frame, affordable housing 
projects have recently faced. The budgeted amount for property insurance increased from 
$98,000 at closing in April 2020 to $415,000 based on an estimate from the Sponsors’ 
insurance broker on October 4, 2022. This quote reflects that Maceo May is a wood-frame 
building with a large, estimated replacement cost of $80,000,000. The estimated 
replacement cost for this building makes it too large to be enrolled in the Sponsors’ 
portfolio property insurance policy. The policy must be bid on the open insurance market, 
which has a low risk tolerance and high premiums for large, wood-frame buildings. 

2. The operating budget now includes a Treasure Island Master Association Fee (Master 
Association Fee).  Treasure Island Development Authority (TIDA) was still negotiating 
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the Master Association Fee with Treasure Island Community Development, LLC, a 
California limited liability company (TICD), at the time of closing, and for this reason the 
private commercial lenders would not allow the Master Association Fees to be a part of 
the assumed underwriting at the time of closing. However, this was an error as the Master 
Association Fees are a required fee of all new construction building on Treasure Island. 
The Master Association Fees are assumed to be $400 per unit per year or $42,000 annually. 

Any increase to the permanent loan that results from future changes to the VASH FMRs, rents in 
units without operating subsidy, and operating expenses will be used to reduce the amount of the 
City loan.   

5. STAFF RECOMMENDATIONS 

a. Proposed Loan Terms 

Financial Description of Proposed Loan 

Loan Amount: $14,983,000 

Loan Term: 55 years from the anniversary of the 
Conversion Date, and co-terminus with the 
Amended and Restated Loan dated January 
28, 2020 

Loan Maturity Date: 2077 

Loan Repayment Type: Residual Receipts 

Loan Interest Rate: 0% 

Date Loan Committee approves prior 
expenses can be paid: 

Rainstorm damage related expenses 
incurred between October 1, 2021, to 
January 31, 2023 for hard costs and soft 
costs with a not to exceed amount of 
$7,232,745, the subtotal of source 
variances. 

b. Recommended Loan Conditions 

1. MOHCD will only disburse funds to pay off the Cahill contract and prevent 
construction lien releases and cover some soft costs in a not to exceed amount of 
$7,232,745, the subtotal of source variances.  The remaining funds, if needed will 
be disbursed as part of the permanent loan conversion and through the permanent 
loan closing escrow. Sixty (60) days prior to permanent conversion, MOHCD 
will re-evaluate the operating expenses to determine that that the permanent loan 
supports the Project and leverages MOHCD final contribution through escrow.  
If the permanent loan is increased, MOHCD’s contribution at permanent loan 
conversion will be decreased. 



14 
 

2. Once a SFHA-executed HAP showing SFHA approved VASH rents is received, 
the remaining 39 non-VASH rents will be increased to 2022 and the entire first-
year operating budget and 20-year cash flow will be updated and finalized.  The 
entire first-year operating budget and 20-year cash flow will be re-evaluated by 
MOHCD, and the commercial permanent loan will be resized.  Any increases to 
the permanent loan will reduce the City loan by the equivalent amount.  If the 
loan has been approved by the Mayor, unreimbursed amounts will be 
disencumbered by the City.  If the loan has been fully disbursed, the Sponsor will 
return any savings to the City at the conversion and paid through conversion 
escrow. 

3. Once 95% occupancy is achieved, Sponsors are required to provide the 
stabilized occupancy calculation to MOHCD. 

4. Sponsors must allow MOHCD to verify all costs and sources prior to permanent 
loan conversion.  All Project cost including insurance must be finalized with the 
MOHCD loan amounts finalized with all cost and sources verified before 
payment At Risk Developer Fee of $1,069,184.00, as defined in the Developer 
Fee Agreement between MOHCD and Sponsors dated February 1, 2020. 

6. LOAN COMMITTEE MODIFICATIONS 

 

 



Loan Commitment Recommendations 
Maceo May Additional Loan Request 

 

 

7. LOAN COMMITTEE RECOMMENDATION 

Approval indicates approval with modifications, when so determined by the Committee. 

[    ] APPROVE.   [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 

________________________________________ Date: ___________________ 
Eric D. Shaw, Director 
Mayor’s Office of Housing and Community Development 

[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 

________________________________________ Date: ___________________ 
Salvador Menjivar, Director of Housing 
Department of Homelessness and Supportive Housing 

[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 

________________________________________ Date: ___________________ 
Thor Kaslofsky, Executive Director 
Office of Community Investment and Infrastructure 

[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 

________________________________________ Date: ___________________ 
Anna Van Degna, Director 
Controller’s Office of Public Finance 
 
 
Attachments: A. Summary of Treasure Island, TICD, One-TI, and Development Agreement 
 B. Permanent Sources and Uses 
 C. Operating Budget & Cash Flow with 2019 rents and 2019 VASH FMRs 
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Chavez, Rosanna (MYR)

From: Shaw, Eric (MYR)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Subject: Request for Additional Gap Financing Treasure Island C3.2

Approve 
 
Eric D. Shaw  
Director/ Interim Director HopeSF 
  
Mayor's Office of Housing and Community Development 
City and County of San Francisco 
1 South Van Ness Avenue, 5th Floor 
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Chavez, Rosanna (MYR)

From: Menjivar, Salvador (HOM)
Sent: Tuesday, November 8, 2022 10:20 AM
To: Shaw, Eric (MYR)
Cc: Chavez, Rosanna (MYR)
Subject: Treasure Island Parcel C3.2 (“Maceo May”)

I approve the request by Maceo May Apt, L.P. (a partnership formed by Chinatown Community Development 
Center and Swords to Plowshares) for an additional gap loan funds in the amount of up to $14,983,000 for a 
revised loan totaling $39,238,000 for Treasure Island Parcel C3.2 (“Maceo May”), a 105-unit new affordable 
housing development that will include 39 replacement units available for current Treasure Island residents and 65 
new units for formerly homeless veterans, plus one manager’s unit and 19 parking spaces. 
 
salvador 
 
 

 

Salvador Menjivar 
Director of Housing  
Pronouns: He/Him 
San Francisco Department of Homelessness and Supportive Housing 
salvador.menjivar1@sfgov.org | 415-308-2843 
 
Learn: hsh.sfgov.org | Follow: @SF_HSH | Like: @SanFranciscoHSH   
 

CONFIDENTIALITY NOTICE: This e-mail is intended for the recipient only. If you receive this e-mail in error, notify the 
sender and destroy the e-mail immediately. Disclosure of the Personal Health Information (PHI) contained herein may 
subject the discloser to civil or criminal penalties under state and federal privacy laws.     
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Chavez, Rosanna (MYR)

From: Colomello, Elizabeth (CII)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Cc: Shaw, Eric (MYR); Kaslofsky, Thor (CII)
Subject: Updated Request for Additional Financing for additional gap financing for Treasure Island Parcel C3.2

Hi Rosie- 
I approve the subject request on behalf of OCII.  
Thanks- 
Elizabeth 
 
 

 

Elizabeth Colomello  
Housing Program Manager   
––––––––––––––––––––––––––––––––––– 

   One South Van Ness Avenue, 5th Floor 
     San Francisco, CA 94103 

   415.749-2488, Cell 415.407-1908 
  www.sfocii.org 

––––––––––––––––––––––––––––––––––– 
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Chavez, Rosanna (MYR)

From: Katz, Bridget (CON)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Cc: Shaw, Eric (MYR)
Subject: Request for Additional Gap Financing Treasure Island C3.2

Approve 
 
Bridget Katz 
Development Finance Specialist, Office of Public Finance 
Controller's Office | City & County of San Francisco 
Office Phone: (415) 554-6240 
Cell Phone: (858) 442-7059 
E-mail: bridget.katz@sfgov.org 
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Attachment A: 
Summary of Treasure Island Development Authority,  

Treasure Island Development Corporation, LLC, One Treasure Island, 
Development Agreement and Existing Treasure Island Households 

 
 
The purpose of this Attachment A is to summarize and contextualize the history of 
Treasure Island and Yerba Buena Island and its key stakeholders, specifically to 
contextualize certain underwriting assumptions in the MOHCD loan evaluation. This 
attachment is comprised of the following sections: Background, Vision/Equity, Public 
Private Partnership, Horizontal Development, Community Planning and Amenities, 
Authorizing Agreements, and Existing Treasure Island Households. 
 
I. BACKGROUND 
Treasure Island (“TI”) was constructed as one of the most visible of President Franklin 
D. Roosevelt’s Works Progress Administration projects and was host to the Golden 
Gate International Exposition in 1939 and 1940. Treasure Island was activated as a 
United States Naval Base in 1940 and played a substantial role in both World War Two 
and the Korean War. TI was used as a center for receiving, training and dispatching 
personnel. After the war, the Island was used as a training and administrative center.  

In 1993 the Federal Government placed the Naval Station Treasure Island (“NSTI”) on 
its Base Realignment and Closure list, and the United States Department of Defense 
subsequently designated the City and County of San Francisco (the City) as the Local 
Reuse Authority (“LRA”) responsible for the conversion of the Base to civilian use under 
the federal disposition process per the Base Closure Community Redevelopment and 
Homeless Assistance Act of 1994 (the "Act"). In 1994, the City began to conduct 
hearings and community meetings which informed the redevelopment plan that would 
eventually result in a new San Francisco neighborhood incorporating residents of all 
socio-economic backgrounds. NSTI was formally decommissioned in 1997.  

In 1997, the City formed the Treasure Island Development Authority (“TIDA”) as a 
redevelopment agency under California law and designated it as the new Local Reuse 
Authority. 
 
After formation in 1997, TIDA initiated formal negotiations with the Navy. The Navy 
contracted with the City (and subsequently TIDA) to manage the property pending 
negotiations for its transfer and redevelopment. As part of managing TI on behalf of the 
Navy, TIDA began subleasing at market rates a portion of the former military housing 
now known as The Villages at Treasure Island (“The Villages”) through a master lease 
with The John Stewart Company, and directly leasing space to a variety of commercial 
tenants.  
 
In 2003, TIDA selected Treasure Island Community Development LLC (“TICD”) for 
exclusive negotiations for the master redevelopment of TI.  
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The Board of Supervisors approved the development plan in 2006 (and amended its 
approval in 2010), which was conditioned on completion of environmental review under 
the California Environmental Quality Act (“CEQA”).  
 
The Development Agreement (“DA”), dated June 28, 2011, vests the master plan’s 
entitlements for thirty years and any vertical project is then approved by the Planning 
department under a process outlined in the DA. The DA, unanimously approved by the 
Board of Supervisors, forms the basis for the Disposition and Development Agreement 
(“DDA”) between TIDA and TICD, and governs respective rights and obligations for the 
redevelopment of portions of TI and Year Buena Island (YBI) and calls for the 
development of up to 8,000 residential units in a series of Major Phases and Sub-
Phases.  

As of the signing of the DDA between TIDA and TICD there were approximately 600 
existing former Navy housing units occupied by households living in both affordable 
units for formerly homeless households and market rate units. These households have 
certain rights and benefits and are described in detail below.   

A CEQA lawsuit was filed against the project but was unsuccessful.  It did serve to 
delay the project.   
 
Portions of Treasure and Yerba Buena Islands were formally transferred from the Navy 
to TIDA in May 2015. Land for the first two sub phases of the redevelopment plan was 
transferred to TICD in February 2016. 

Initial market rate home construction began on YBI in June 2019 and is scheduled for 
completion in Q2 2022.  The first vertical construction on Treasure Island began in 2020 
with Maceo May Apartments, an affordable housing development for homeless and low-
income veterans by Swords to Plowshares in partnership with Chinatown CDC and is 
scheduled for completion in Q4 2022. 

In 2019, TICD submitted its application and approvals to complete horizontal work for 
the second sub-phase. The Street Improvement Permit is expected later this year. 
 
On March 1, 2021, MOHCD and TIDA executed an MOU defining roles and 
responsibilities for development, marketing, and compliance monitoring all affordable, 
inclusionary and Transition Units.  
 
By 2025 it is projected that 1,171 units in 11 projects will be completed.  This includes 
243 affordable units in affordable housing developments ground leased by TIDA and 
928 market rate units (including 64 inclusionary units) on Treasure Island and Yerba 
Buena Islands.  
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II. VISION/EQUITY 
The overall development plan calls for approximately 8,000 homes (with 2,173 
homes/27.2% affordable), 300 hotel rooms, 550,000 square feet of retail and 
commercial space, and 290 acres of public open space representing 75% of the 
geographic area.  

Treasure Island will be a model for sustainability and is the largest and highest scoring 
project to target Platinum rating under the LEED Neighborhood Development program.  

The Transportation Plan for Treasure Island promotes pedestrian and bicycle mobility, 
provides strong public transit options and de- emphasizes vehicle use. New privately 
subsidized ferry service is commencing Q1 2022 and is expected to be privately 
subsidized for 2-3 years when the WETA will assume operations. As additional 
residents move to TI and YBI, MUNI bus service will be enhanced, new AC Transit bus 
service to the East Bay will commence and an on-island shuttle from the transit hub to 
the new neighborhoods will begin service.  

The island will have congestion-pricing to encourage transit usage and discourage 
peak-time auto travel. Subsidized transit passes and discounts to services like car- and 
bike-share will make transit affordable and accessible to longtime residents and people 
living in below market-rate housing.  

The redevelopment of Treasure and Yerba Buena Islands creates a brand-new 
neighborhood for existing and new residents with equity principles baked into its core.  
From inception, the plan has included over 27% of housing units to be affordable, with 
units reserved for homeless households integrated into the affordable units and the 
affordable units integrated throughout the market rate units. All janitorial and 
landscaping in TIDA operated spaces, such as Building One and most of the public 
open space, are performed by One Treasure Island members Toolworks and Rubicon 
landscaping, which provide job training and work opportunities for economically 
disadvantaged people and/or people with disabilities.  Twenty five percent of all new 
construction jobs and 25% of all new permanent jobs are set-aside for economically 
disadvantaged San Franciscans that face barriers to employment per the DDA.  Parks, 
open space, community facilities and retail strategies are conscientiously being 
developed to foster inclusion and integration. From inception, equity has been at the 
heart of Treasure Island redevelopment planning and implementation.  
 
 
III. PUBLIC PRIVATE PARTNERSHIP 
There are three key entities leading the development process. 

Treasure Island Development Authority 
The Treasure Island Development Authority (“TIDA” or the “Authority”) was 
formed in 1997 as a non-profit, public benefit agency dedicated to the economic 
development of the former NSTI and the administration of municipal services 
thereon. It is governed by its own Board of Directors. 
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Treasure Island Community Development, LLC (principal developer) 
The Treasure Island Development Corporation LLC (“TICD”) is a joint venture 
between Lennar Urban and KSWM and is the principal developer. Members of 
KSWM include: Stockbridge Capital Group; Wilson Meany Sullivan LLC; and 
Kenwood Investments, LLC.  
 
One Treasure Island 
One Treasure Island (One TI) (formerly known as the Treasure Island Homeless 
Development Initiative or TIHDI), is a California nonprofit public benefit 
corporation that was formed in June 1994 for the purpose of utilizing the 
structural and economic development resources of the former NSTI to create a 
vibrant, inclusive community that provides pathways for economic advancement 
for lower-income and formerly homeless San Franciscans. One TI achieves its 
mission through affordable housing, jobs, community building, and 
advocacy. One Treasure Island is a membership organization committed to 
fostering an equitable, inclusive, and thriving community for all Treasure Island 
residents, employees, businesses, and visitors emphasizing inclusion by lower-
income households and those who have experienced homelessness.  

 
IV. HORIZONTAL DEVELOPMENT  
Yerba Buena Island is a natural island and Treasure Island is man-made. Before 
vertical construction can begin significant infrastructure, improvements were needed 
and will continue.  
 
TICD’s application for Major Phase I development was submitted in 2014 and approved 
by TIDA in May 2015. TIDA oversees the delivery of infrastructure and geotech work, 
supported by the City’s Public Works Task Force and construction inspections through 
the City’s Department of Building and Inspection.  
 
Demolition of the existing buildings in Stage 1 (the area including the affordable parcels) 
and infrastructure work for new water tanks that serve Treasure Island and Yerba 
Buena Island and Phase I geotechnical mitigation work has all been completed and 
street infrastructure is underway. The infrastructure and geotechnical scope is 
described below.  
 
 Infrastructure and Geotechnical Work  

The Geotechnical Conceptual Design Report for Treasure Island, completed 
February 2, 2009, describes soils comprised of 30-50 ft of sand fill and 20-120 
feet of young bay mud, underlain by firmer soils. It also states that the island 
perimeter could be destabilized by liquefaction. The geotechnical improvement 
program for Treasure Island has four primary components and each component 
will be completed within a phase of infrastructure improvements.  The four 
primary components are: 
 
• Reconstruction of the causeway connecting Treasure Island and Yerba 

Buena Island. The causeway is almost complete and has been reconstructed 
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in its entirety – excavated to near sea level, cement deep soil mixing 
(“CDSM”) employed to strengthen soils below sea level and then 
reconstructed using appropriate engineered fill to the intended finished 
elevation. 

• Improvement of Island Perimeter – the perimeter of the island will be 
strengthened employing a combination of stone columns and CDSM walls to 
mitigate lateral spread of the island following the subsidence of off-shore 
materials in a seismic event.   

• Vibratory Compaction – Throughout the area of vertical development, 
including the street areas, the fill materials and underlying naturally deposited 
sands on which the island rests will be consolidated through vibratory 
compaction through their 50’-70’ depth.  This is intended to mitigate the 
potential for liquefaction during future seismic events by pre-consolidating 
these fill materials.  

• Surcharging – following compaction of the materials from which the island 
was constructed, imported soil will be stockpiled on the development areas to 
simulate the dead weight of the future buildings and other 
improvements.  This weight will induce the consolidation of the bay mud 
which underlies the sandy fill materials to mitigate settlement that would 
otherwise occur after the future buildings are constructed.  After surcharging, 
the imported soil will be removed from the site to achieve the desired finished 
site elevation.  

• Increasing the soil capacity also allows buildings up to 7-stories to be 
supported on conventional foundations. Taller buildings will require deep 
foundations.  

Seal Level Rise Mitigations 
The redevelopment of Treasure Island has been designed to account for sea 
level rise. Our adaptive management strategy includes:  

• Raising the island to guard against sea level rise, including wave run-up.  
• All streets will be at least 36 inches higher than the Base Flood Elevation. All 

ground floors will be 42 inches higher than the FEMA Base Flood Elevation.  
• The perimeter of the island will be geotechnically improved. The crest 

elevation of shoreline structures will be 16-32 inches higher than currently 
required to mitigate any extreme events, such as tsunamis, high tides and 
storm surges.  

• All residential buildings on the West and North side will be set back at least 
350 feet from the shoreline so that the island buffer perimeter can be 
improved if sea levels continue to rise beyond current projections. This will be 
financed by a Community Facilities District that will raise $1.2 billion over 99 
years for improvements to mitigate against future sea-level rise. 

In June 2020, TIDA was awarded a $30 million State of California Housing and 
Community Development (“HCD”) Infill Infrastructure Grant Program (“IIG”) funds to 
conduct a portion of the infrastructure work.  The grant is sitewide for Treasure Island 
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and requires affordable housing to be constructed, but none of the IIG funds will be 
applied to individual TI affordable housing developments. 
 
V. COMMUNITY PLANNING AND ISLAND AMENITIES 
When the Navy vacated Treasure Island in 1997, all community services such as 
childcare, recreation, and youth programming ceased to operate, and non-code 
compliant playgrounds were removed. One TI developed a Services Plan that included 
the reuse of existing facilities to provide community services. The Community Services 
and Facilities Plan is updated regularly, most recently in 2021. These services were and 
are seen as critical in both supporting island residents while building opportunities to 
create a new neighborhood through shared experiences and mutual needs.  As part of 
actively planning for community services and facilities, One TI has also worked with 
Triple Aim/National Initiative on Mixed Income Communities for strategic guidance, is 
developing Equity Indicators research and monitoring and working with TIMMA/SFCTA 
to conduct a Supplemental Transportation Needs Assessment for current TI residents.   
 
The purpose of this section is to describe current amenities on Treasure and Yerba 
Buena Islands as well as the amenities that are expected to be complete by the time 
that TI-C3.1 is projected for completion, with a focus on amenities and facilities that are 
family friendly.   
 
Parks, Playgrounds, Open Space 
Approximately ½ mile from the project site (across the street from the restaurant 
MerSea, at 9th street) is a public playground, picnic area, and dog park.  
 
Residents also enjoy the Perimeter Path - a walking trail along the Bay and a beloved 
community feature for TI residents.   
 
A portion of Waterfront Plaza in front the Ferry Terminal is expected to open in March 
2022 with the entire park scheduled for completion by October 2022.  The causeway 
stormwater garden and associated pedestrian facility including access to the Clipper 
Cove beach at the east Causeway is also near completion. 
 
On Yerba Buena Island Hilltop Park, a new dog park, and Pier E-2 (at the end of 
Northgate Road at the east of YBI) are all scheduled to open in April 2022 
  
In addition to the formal parks, pocket parks are planned all around the Shared Public 
Way which is a car-free bike and pedestrian corridor and many of these improvements 
will be close to completion by the time the Treasures Island Parcel C3.1 is occupied.   
 
Today, residents have access to baseball, soccer and rugby fields. In addition, a new 
soccer / sports facility at 9th Street and Avenue M is underway by SF Glens and SF 
Little league is constructing a replacement baseball field at 8th Street and Avenue M. 
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Future parks include a Cultural Park by the Chapel and Cityside Park on the western 
shore, and The Wilds on the northern portion of Treasure Island but no timetable is 
available for these parks at this time.  
 
Childcare 
Catholic Charities runs the current childcare facility on the Island, with 18 enrolled 
students and a waitlist. The center has capacity for 100 children, but staff capacity 
currently constrains enrollment. The center will also be available to TI-C3.1 residents.   
 
Schools 
Currently, the Life Learning Academy operates a charter high school with 50 students 
and including 24 students living in the dorm. At this time SFUSD is not operating the 
existing school facility but SFUSD intends to open a school on Treasure Island in the 
future.   
 
The YMCA 
The Treasure Island Y offers recreation, integrated programs and partnerships 
throughout the community. The fitness center serves 1,000 members and is free to all 
Treasure Island residents. Programs and classes respond to community health and 
wellness needs. Youth programs operate 7 days per week and include a K-8 summer 
program with excursions. The YMCA currently operates out of the gymnasium facility’s 
basketball courts, three built- out rooms and kitchen.  
 
Ship Shape Community Center 
The community center has been operated by One TI for over 20 years and is used for 
community events and meetings, trainings, a weekly food pantry (serving an average of 
200 households a week with staples and fresh produce during COVID-19), a free tax 
preparation site and a free computer lab.  
 
Library 
The San Francisco Public Library operates a weekly bookmobile that parks in front of 
Ship Shape and YMCA 1-2 days per week.  Planning is currently under way for a library 
kiosk that is projected to be in operation by the time Treasure Island C3.1 is occupied.  
 
Sailing Center 
The Sailing Center has been in operation since 1999. The center offers pro-bono 
programs and scholarships for underserved youth; it serves the Life Learning Academy 
students, among others. The facility provides services both for elite athletics programs 
and for local, low-income populations who may not have basic water safety skills.  
 
Grocery Store 
Island Cove Market, is a full service grocery store (excluding alcohol) totaling 
approximately 10,000 square feet in Building 201, 800 Avenue H. Island Market & Deli 
is a convenience store totaling approximately 410 sq. ft and is located in Building 1. 
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Community Clinic 
The San Francisco Department of Public Health's (DPH) Treasure Island Community 
Clinic is administered by DPH's Maxine Hall Health Center and is located in a portion of 
the YMCA. The clinic is staffed by a nurse who provides advice, referrals and drop-in 
treatment of minor urgent issues. The service is intended for low-income families in 
order to refer and connect them to primary care if they are not already connected. 
 
Treasure Island Museum 
This is a small museum in Building 1 with plans underway for a new and bigger space in 
Building 1. It envisions having a responsibility to communicate Treasure Island’s 
continuous role in innovation, arts and architecture and to help knit together the 
residential community. The Museum’s place of prominence means it is in a position to 
introduce visitors to Treasure Island and can also build a sense of place and tell the 
story of Treasure Island.  
 
VI. AUTHORIZING AGREEMENTS 
The purpose of this section is to summarize the authorizing legislation that governs 
redevelopment.  This section also describes enforcement mechanisms to ensure that 
the principal developer meets its obligations as well as describes revenue sources for 
affordable housing that are generated by the project. This section first focuses on the 
Disposition and Development Agreement and then The Amended and Restated Base 
Closure Homeless Assistance Agreement. 
 
Disposition and Development Agreement 
TIDA oversees the redevelopment of Treasure Island and Yerba Buena Island. The 
Disposition and Development Agreement (the “DDA”) dated June 29, 2011 is central to 
the development of Treasure Island and Yerba Buena Island and guides the work of 
TIDA. The DDA addresses the obligations of the Treasure Island Community 
Development, LLC (“Principal Developer”) and TIDA with regard to developing 
infrastructure, housing, commercial and open spaces on Treasure Island/Yerba Buena 
Island. The DDA also establishes that TIDA will sell or ground lease developable lots to 
vertical developers in accordance with land use documents including a General Plan 
Amendment, Development Agreement, and Design for Development. Salient features of 
the DDA with respect to affordable housing are described below.  

Housing Plan. The DDA contains a Housing Plan that specifies the opportunities 
and obligations for the development and construction of affordable housing units 
that have been agreed upon by TIDA and the Principal Developer. The Housing 
Plan in the DDA allows for the development and construction of up to 1,866 
Authority Housing Units including 435 units reserved for homeless households 
and up to 307 Inclusionary Units, for a total of up to 2,173 Affordable Housing 
Units representing over 27% of all residential homes when Treasure Island and 
Yerba Buena Island are fully developed. 
The TIDA Housing Projects include affordable units that will be rented to low-
income households spanning a wide range of affordability and may include 
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Transition Units.  A detailed description of the rights and benefits of Legacy 
Households are described below in the next section of this Attachment.   
TIDA Housing Projects will be developed by Qualified Housing Developers (as 
defined in the DDA), and minimally the 435 units for homeless households will be 
developed by One TI member organizations.  
Approximately 21.7% of the acreage of the developable residential pads will be 
available in 20 parcels to be used for the development of these affordable 
housing units. 
 
Treasure Island Investment and Principal Developer enforcement mechanisms. 
The DDA governs enforcement mechanisms to ensure development completion 
by the Principal Developer. TICD provided Payment and Performance Bonds to 
TIDA for the infrastructure, utilities, geotechnical improvements and other 
obligations under the DDA. Further assurances for performance are also 
provided through the DDA via a Right of Reversionary Quitclaim deed which is 
recorded on title in the event that TICD were to fail to make the improvements 
required in each sub phase.   
 
While any undertaking of this infrastructure and geotechnical scope, depth and 
breadth carries risk, it’s worth acknowledging the deep investments that have 
already been made by the City and TICD, the most significant being the City’s 
approval of an equity and construction loan guarantee of Parcel 3.2 - Maceo 
May, a 100% affordable housing development for homeless and low-income 
veterans.  While this loan guarantee will not be available to other commercial 
lenders of the affordable housing developments, the guarantee demonstrates the 
City’s commitment to TI affordable housing development. 
 
Other deep City and TICD investments are Treasure Island’s creation of its own 
transportation management agency, the Treasure Island Mobility Management 
Agency (TIMMA), which has successfully achieved State legislation authorizing 
congestion toll pricing.   TIDA has also created its Infrastructure Financing 
District in order to start accruing tax increment and the first tranche of IRFD 
proceeds for affordable housing is expected by Q3 2022.  
 
TICD has invested well over $100 million into the approval process for the DDA 
and its Major Phase and Sub-phase plans. The Principal Developer continues to 
deliver Payment & Performance bonds totaling several million dollars for the 
various scope of work for which it its responsible. The Principal Developer has 
invested heavily and would lose the right to develop if it does not deliver on the 
horizontal and then the vertical improvements. 
 
Treasure Island-specific revenue opportunities. Per the DDA, TICD is required to 
provide a payment of $17,500 per market-rate unit at the transfer of a market rate 
lot to a vertical developer to subsidize the affordable units.  These funds, as well 
as tax increment financing generated by a new infrastructure financing district, 
and typical Jobs-Housing Linkage fees related to commercial space 
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development, will help finance the affordable units. However, these funds were 
not available for the first affordable housing development, Maceo May, which 
was funded by City affordable housing sources.  It is anticipated that Treasure 
Island Parcel C3.1, developed by Mercy, will receive some of the first tax 
increment financing.  Depending when the funds are available, the funding will 
either be an upfront commitment or made through an amendment allowing the 
funds to replace committed City funds. 
 
TIDA intends to request a forward commitment from TICD if needed in order to 
accelerate the development of future projects. The ability to request a forward 
capital commitment from TICD was contemplated in the DDA Section 8.4(e) of 
the Housing Plan in order to help transition Legacy Households (described 
below).  

 
The Amended and Restated Base Closure Homeless Assistance Agreement 
One Treasure Island (“One TI”) (formerly the Treasure Island Homeless Development 
Initiative (“TIHDI”) was formed in 1994 and is a non-profit membership organization 
committed to developing the homeless component of the land use plan for 
redevelopment.  
The Amended and Restated Base Closure Homeless Assistance Agreement (“Base 
Closure Agreement”) dated June 28, 2011, outlines all TIDA obligations with respect to 
housing and services for current and formerly homeless individuals and families to be 
provided by One TI and also governs certain new housing, employment and economic 
development opportunities that are managed by One TI in four broad categories: 

• Housing for homeless households: At least 435 units (total including 
replacement units) 

• Employment: 25% hiring goal for construction and permanent jobs 
• Economic Development: Service Contracts and social enterprises that hire and 

train people with barriers to employment 
• Services: Spaces for community center, youth services and administrative 

offices 

The Agreement also describes replacement unit obligations for current residents and is 
described in detail below.  
 
VII. EXISTING TREASURE ISLAND RESIDENTS 
As of the signing of the DDA between TIDA and TICD in 2011, there were 250 existing 
affordable housing units for formerly homeless households and approximately 350 
existing market rate housing units on all of TI.  There is no physical distinction between 
the market rate units and the affordable units. The former Navy housing is comprised of 
a scattered site of 2-to-4-bedroom units in predominantly 6-to-8-unit buildings. This 
section describes current Treasure Island demographics (no residents currently live on 
YBI) and the rights and benefits of both the market rate households and the formerly 
homeless households living in One Treasure Island units.  
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Demographics  
In May 2020, an audit provided a count of residents currently residing within Treasure 
Island’s housing units, including those who reside at the Job Corps Center. According to 
U.S. Census Bureau data since base closure, the age profile of Island residents has 
skewed younger (median age of 26.2 during the 2010 census) than San Francisco as a 
whole (median age of 36.3) and the greater San Francisco/Oakland/Hayward Metro 
area (median age of 38.8). The population on the Island has included 50% more 
children and a higher percentage of young adults than in greater San Francisco.  
 
Also, according to 2010 census data, higher percentages of Treasure Island residents 
identified as Black, Native Hawaiian or Other Pacific Islander and American Indian or 
Alaska Native than in San Francisco as a whole and the Metro area. Much higher 
percentages of Treasure Island residents also selected the categories of “Other” and 
“Two or More Races”, and twice as many Island residents identified as Hispanic or 
Latino than in San Francisco citywide.  
 
The 2010 data set also showed that Island residents have lower incomes than the Metro 
area and significantly lower incomes than San Francisco as a whole. According to the 
data, median household income for Island residents was 44% lower than for the City as 
a whole, and more than 48% of Island residents were below the poverty level, 
compared to about 11% citywide.  
 
At the time of the audit, Treasure Island had 117 businesses with approximately 888 
employees, working in a variety of sectors: manufacturing, transportation, construction, 
real estate, healthcare, and public administration sectors. Employment was disrupted in 
2020 with the COVID-19 pandemic. The effect of the pandemic on Island businesses is 
not yet known.  
 
At buildout, Treasure Island overall compared to San Francisco as a whole is projected 
to be more diverse, with a smaller percentage of residents identifying as white, a higher 
percentage identifying as Black and a slightly higher percentage identifying as two or 
more races. The income levels expected on the island will also be different from San 
Francisco as a whole, with most residents at the higher and lower ends of the income 
spectrum and a small amount of moderate- and middle- income residents. This is a 
direct result of the commitment to inclusionary and affordable housing.  
 
The Villages at Treasure Island Households and Transition to New Housing 
Market rate housing on Treasure Island is operated by the John Stewart Company and 
the development is called The Villages at Treasure Island (The Villages).  As of the 
signing of the DDA between TIDA and TICD in 2011, there were approximately 350 
existing market rate housing units.  As of January 2022, 167 households (or household 
members) were living at The Villages at the time the DDA was executed.   
 
The DDA contains a Housing Plan that specifies the opportunities and obligations for 
the development and construction of affordable housing units that have been agreed 
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upon by TIDA and TICD.  The Housing Plan also includes the Transition Housing Rules 
and Regulations (the “Transition Regulations”; Attachment C of the Housing Plan), 
which defines the replacement unit obligations and other benefits that apply to market 
rate tenants living at The Villages at the time the DDA was executed. TIDA is solely 
responsible for coordinating and providing benefits and services to eligible households 
and residents per the Transition Regulations, and TIDA will ensure that Transition Units 
are provided as needed within Authority Housing Projects in order to meet its 
replacement housing obligations under the Housing Plan. (“Authority Housing Project” is 
defined in the DDA and includes affordable units that will be rented to low-income 
households spanning a wide range of affordability and may include Transition Units.) 
Transition Units are apartments that are not income restricted at initial occupancy and 
are designated for Legacy Households only.  Transition Units become income restricted 
after all Legacy Households have received a Transition Benefit.  Rent for the Transition 
Unit is based on current rent adjusted annually per rent increases allowed by the Rent 
Board.   
The Transition Regulations were modified as requested by Board of Supervisors 
Resolution No. 476-19 and as approved by the TIDA Board Resolution no. 19-28-1211 
to provide an affordable housing preference for new Treasure Island affordable units to 
income qualifying market rate residents who moved into The Villages subsequent to 
June 30, 2011 and were still residents in good standing on December 11, 2019.  
In sum, TIDA recognizes three categories of household and individual eligibility for new 
Authority Housing Units, Transition Units, and Inclusionary Units broadly summarized 
below: 

1) “Legacy Household” (formerly referred to as “Pre-DDA Household”) is a 
current household in good standing that has continuously rented and 
occupied an apartment at The Villages prior to the execution of the DDA.  
Only Legacy Households can occupy a Transition Unit.  

 
2) “Legacy Resident” is a current resident in good standing living in a Legacy 

Household that has continuously rented and occupied an apartment at The 
Villages prior to the execution of the DDA.  

 
3) “Vested Resident” (formerly referred to as “Post-DDA Household”) is a 

current resident who has rented and occupied an apartment at The Villages 
whose tenancy began after June 29, 2011, and before December 11, 2019. 
All households that moved to TI after the DDA was approved in June 2011 
were made aware of the temporary nature of their tenancy and that they are 
ineligible for transition benefits. 

 
All existing residents living at The Villages will eventually be obligated to move as 
existing housing is demolished over time. 

 
As of February 2022 TIDA, estimates that 310 households fall into the categories above 
representing approximately 820 individuals.  Most notably, 164 households living at The 
Villages today are eligible for a Transition Unit. 
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The Legacy Households, regardless of income, will receive transition benefits from 
TIDA in the form of a Transition Unit and moving services or lump sum payment or 
down payment assistance. Legacy Residents and Vested Residents also receive a 
preference for affordable housing units if they income qualify via DAHLIA that can be 
used for new affordable units and inclusionary units.  Vested Resident preferences are 
subordinate to Legacy Residents.  
 
Significant collaboration has already occurred between MOHCD and TIDA to establish 
the Treasure Island Resident preference on DAHLIA.  The first opportunity for Legacy 
and Vested Residents to use this preference is for 14 for-sale inclusionary units at the 
Bristol on Yerba Buena Island.  The Bristol lottery occurred February 2022 and 9 
applicants entered the lottery using their Treasure Island Resident preference number.   
As mentioned, Legacy Households are entitled to replacement units per the conditions 
described as described in the Transition Regulations section of the DDA. MOHCD and 
TIDA will regularly monitor the delivery of development fees for the affordable projects 
throughout the build-out of Treasure Island.  

 
One Treasure Island Households and Transition to New Housing 
One TI member organizations currently operate 260 units of housing on Treasure 
Island.  The specific member organizations and number of current units occupied by 
One TI members include: Catholic Charities (71 units), HomeRise (formerly Community 
Housing Partnership) (114 units), Swords to Plowshares (31 units) and HealthRIGHT 
360 (44 units used to operate housing residential treatment and transitional housing 
beds).  
One TI units are supported by Continuum of Care contracts or other federal, state, or 
local operating subsidy. Existing operating subsidy contracts of these units will be 
transferred to the owner of the affordable housing development directly or through a 
MOU and/or letter between the nonprofit who is the recipient of the operating grant 
agreement and owner of the new affordable development.  Existing One TI households 
in good standing are guaranteed a new replacement unit in a new affordable building. 
One TI Units are guided by the Base Closure Agreement. The Base Closure Agreement 
outlines all TIDA obligations with respect to housing and services for current and 
formerly homeless individuals and families to be provided by One TI and also governs 
certain new housing, employment and economic development opportunities that are 
managed by One TI. Replacement unit obligations are detailed in Exhibit E to the Base 
Closure Agreement, the One TI Transition Housing Plan.   
The One TI Transition Housing Plan establishes the rights and benefits of One TI 
households to a new unit and to moving benefits and services. Households and 
residents who reside in One TI Units are not eligible for benefits under the Transition 
Regulations within the Housing Plan of the DDA.   
One TI unit replacement is planned to be completed within the first five Authority 
Housing Projects in order to meet the terms of the Agreement. The first 5 affordable 
projects on Treasure Island assume replacement units for the existing 260 One TI units.  
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One TI worked with all its member housing service providers (Swords to Plowshares, 
Catholic Charities, HomeRise, Healthright 360) to determine the order of replacement 
units which is also informed by available funding sources at the time the land is 
available for construction.  
 
Swords was the first project selected to proceed, with Chinatown Community 
Development Corporation as its development partner.  Catholic Charities was the 
second project to proceed, with One TI member Mercy Housing California as its 
development partner. The third and fourth projects will include replacement of HR360 
and HomeRise (formerly Community Housing Partnership) units. TIDA and MOHCD 
both approved the order and process.  Below is a chart showing the One TI housing 
services providers, the selected housing development partner, estimated number of 
units and the percent of each existing pre-DDA household by unit type living on 
Treasure Island in comparison to the first five affordable housing developments on TI. 
 

 
 
One TI Services Fee.  Pursuant to the One TI Member Organization Policy dated 
January 1, 2019, participating Member Organizations must agree to provide any 
of the following services for activities for persons living or working on Treasure 
Island: affordable housing development, affordable housing operations, 
supportive services, community services, job referrals, job placements, or job 
training in furtherance of One TI’s mission on Treasure Island and in accordance 
with One TI’s Agreement with TIDA.  
 
For Member Organizations that are housing developers, a One TI services fee of 
$3,000 per year in 2019 (“Housing Services Fee”) is expected to be paid annually 
from project operations of new affordable housing developments. The Housing 
Services Fee will increase 3.5% per year. On January 29, 2021, MOHCD and 
TIDA agreed that the Housing Services Fee would be disbursed from the 
operating budget prior to reserves, ground lease rent, and bond fees.  The 
obligation to pay the Housing Services Fee will commence once a housing 
developer’s affordable housing property obtains its certificate of occupancy and 
is available for rent. The Housing Services Fee will support One TI’s ongoing 

Unit Type All Current Legacy Units % of In Construction In Construction Proposed In Planning In Planning
by Bedroom by Unit Mix as of Legacy Units C3.2 C3.1 E1.2 IC3.4 IC3.4

12.29.20 to total Legacy Units Maceo May Star View Court TBD TBD TBD
Sword + CCDC Mercy + CC HR360 + Mercy (a) CHP - TBD Developer (b) TBD Developer (c)

0 0 0% 24 0 50 TBD TBD
1 0 0% 47 23 49 TBD TBD
2 32 17% 33 60 0 TBD TBD
3 85 45% 0 40 0 TBD TBD
4 72 38% 0 14 0 TBD TBD

Mgr's Unit Unknown N/A 1 1 1 TBD TBD
Total 189 100% 105 138 100 150 155

Notes:
(a) 10% of units in MHC portion of parcel will  be for Legacy Households and up to 20% will  be for homeless households.
(b) No Legacy Units assumed on this parcel.

EXISTING LEGACY UNITS
AFFORDABLE DEVELOPMENTS WITH DEVELOPMENT STATUS

& LEGACY UNITS BY UNIT MIX FOR EACH AFFORDABLE DEVELOPMENT

(c) It is anticipated that any Legacy Househld that has not taken an in-l iew payment, orn and inclusionary unit, or a Transition Unit in an Authority building will  be housed in this 
development.
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efforts to foster a thriving, mixed-income community, including, by way of 
example these types of activities: 
 

• One TI convenes and/or supports meetings by TIDA and other TI 
stakeholders operating on Treasure Island whose purpose is to 
troubleshoot practical issues, plan/coordinate joint activities (such as Back 
to School and Black History Month) and to communicate and implement 
policies in a consistent and coordinated manner to all Treasure Island 
tenants, regardless of housing provider; 

• One TI facilitates bi-monthly community-wide meetings for tenants, clients 
and other Treasure Island residents hosted by One TI, TIDA and/or the 
Property Management Agent (currently, The John Stewart Company); 

• Increase Treasure Island residents’ opportunities for island-based job 
placement and participation in financial health programs;  

• Plan, coordinate and ensure a range of social, educational and 
recreational opportunities for children and youth, such as, childcare 
spaces, after school and summer school programming; 

• Coordinate community-wide events; and  
• Develop and implement a community building plan  

 
As of January 1, 2019, the Housing Services Fee specifically supports the One TI 
activities listed below. 
 

• Access to weekly food pantry 
• Job training and placement opportunities 
• Access to free computer lab 
• Access to free financial literacy & education services 
• Access to free tax preparation site 
• Community building events such a Halloween and Black History Month, 

community meetings and leadership trainings 
 
For affordable housing developments not built by Member Organizations, One TI 
anticipates that those housing developers will join One TI.   
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MOHCD Proforma - Permanent Financing Sources Uses of Funds

Application Date: # Units: 105
Project Name: Maceo May Apartments # Bedrooms: 138
Project Address: 55 CRAVATH # Beds: 
Project Sponsor: Chinatown CDC, Swords to Plowshares

Total Sources Comments
SOURCES 24,255,000     14,983,000     1,987,768       10,000,000     1,040,000       800,000          -                  -                  1,100,000       27,525,002     28,587,290     110,278,060   

Name of Sources: MOHCD/OCII
 New City Loan 
#3  TE Perm Bond  HCD VHHP  AHP Loan 

 Deferred Dev 
Fee  GP Equity  LP Equity 

 Insurance 
Proceeds 

USES

ACQUISITION
Acquisition cost or value 0
Legal / Closing costs / Broker's Fee 0
Holding Costs 0
Transfer Tax 0

TOTAL ACQUISITION 0 0 0 0 0 0 0 0 0 0 0 0

CONSTRUCTION (HARD COSTS)

* Unit Construction/Rehab 17,843,607 12,350,542 5,431,809 1,040,000 0 18,952,128 26,857,756 82,475,842
Water instruion Damage Repairs (hard cost) 
$31.5MM.

* Commercial Shell Construction 0
* Demolition 0

Environmental Remediation 0
* Onsight Improvements/Landscaping 0
* Offsite Improvements 0
* Infrastructure Improvements 0

Parking 0
GC Bond Premium/GC Insurance/GC Taxes 0 0.0%
GC Overhead & Profit 1,612,832 356,855 1,969,687 2.3%
CG General Conditions 27,397 2,424,195 2,451,592 2.8%

Sub-total Construction Costs 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 18,952,128 26,857,756 86,897,121
Design Contingency (remove at DD) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Bid Contingency (remove at bid) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Plan Check Contingency (remove/reduce during Plan Review) 0 4% up to $30MM HC, 3% $30-$45MM, 2% $45MM+ 0.0%
Hard Cost Construction Contingency 2,762,188 2,762,188 5% new construction / 15% rehab 3.2%

Sub-total Construction Contingencies 0 0 0 0 0 0 0 0 0 2,762,188 0 2,762,188
TOTAL CONSTRUCTION COSTS 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 21,714,316 26,857,756 89,659,309

SOFT COSTS
Architecture & Design

Architect design fees 2,290,488 9,094 478,007 54,600 2,832,189 $63k arch design + subs soft cost water intrusion add
Design Subconsultants to the Architect (incl. Fees) 242,485 242,485
Architect Construction Admin 0
Reimbursables 0
Additional Services 0 0

Sub-total Architect Contract 2,532,973 9,094 478,007 0 0 0 0 0 0 0 54,600 3,074,674
Other Third Party design consultants (not included under 
Architect contract) 50,023 32,000 391,014 473,037 $32k Water intrusion testing/inspection soft cost add

Total Architecture & Design 2,582,996 41,094 869,021 0 0 0 0 0 0 0 54,600 3,547,711
Engineering & Environmental Studies

Survey 1,500 16,500 18,000
Geotechnical studies 66,628 66,628
Phase I & II Reports 18,240 18,240
CEQA / Environmental Review consultants 0
NEPA / 106 Review 0
CNA/PNA (rehab only) 0
Other environmental consultants 0 Name consultants & contract amounts

Total Engineering & Environmental Studies 86,368 0 0 0 0 0 0 0 0 16,500 0 102,868
Financing Costs

Construction Financing Costs
Construction Loan Origination Fee 15,000 203,520 218,520

Construction Loan Interest 979,295 1,791,469 654,886 3,425,650
$1.6MM add for water intrusion construction delay 
add

Title & Recording 100,000 100,000
CDLAC & CDIAC fees 20,296 20,296
Bond Issuer Fees 79,044 261,986 341,030 $79k increase cost for Issuer and Trustee fees 

Other Bond Cost of Issuance 27,999 54,184 82,183
Lender Expenses $15k, COI Contingency $22k, 
Trustee fee $13k

Other: Owner's Rep, Misc. Syndication Cost, City FA 4,400 4,400
Sub-total Const. Financing Costs 47,399 1,058,339 323,816 0 0 0 0 0 0 2,107,639 654,886 4,192,079

Permanent Financing Costs
Permanent Loan Origination Fee 87,720 87,720
Credit Enhance. & Appl. Fee 0
Title & Recording 10,000 10,000

Sub-total Perm. Financing Costs 0 0 97,720 0 0 0 0 0 0 0 0 97,720
Total Financing Costs 47,399 1,058,339 421,536 0 0 0 0 0 0 2,107,639 654,886 4,289,799

Legal Costs
Borrower Legal fees 38,363 140,000 53,887 20,000 252,250 $160k legal water intrusion add
Land Use / CEQA Attorney fees 0
Tax Credit Counsel 35,000 35,000
Bond Counsel 92,350 92,350
Construction Lender Counsel 150,000 150,000
Permanent Lender Counsel 0

* City Attorney/Issuer Counsel 20,000 20,000
Total Legal Costs 38,363 140,000 262,350 0 0 0 0 0 0 88,887 20,000 549,600

Other Development Costs
Appraisal 6,500 8,500 15,000
Market Study 6,000 1,500 7,500

* Insurance 1,072,184 1,297,928 50,609 831,952 3,252,673 BDR policy extended after exp. 2/28/22 ($2.1MM)
* Property Taxes 0

Accounting / Audit 5,000 50,000 55,000 $5K for add'l audit related to water intrusion
* Organizational Costs 0

Entitlement / Permit Fees 425,770 0 1,529,146 1,954,916
* Marketing / Rent-up 179,021 179,021

* Furnishings 0 614,850 614,850
$2,000/unit; See MOHCD U/W Guidelines on: 
http://sfmohcd.org/documents-reports-and-forms

PGE / Utility Fees 0
TCAC App / Alloc / Monitor Fees 33,333 216 35,187 68,736 $216 added TCAC fees 

* Financial Consultant fees 46,300 59,300 105,600
Construction Management fees / Owner's Rep 142,453 5,000 76,997 30,000 254,450 $35k water intrusion add 
Security during Construction 0

* Relocation 0
Services Set-Up 68,987 68,987
Other: Green (50% of Total) MEP Peer Refview 160,895 160,895
Other (specify) 0

Total Other Development Costs 1,893,435 1,308,144 50,609 2,143,996 0 0 0 0 0 479,492 861,952 6,737,628
Soft Cost Contingency

Contingency (Arch, Eng, Fin, Legal  & Other Dev) 65,604 0 0 0 0 0 0 441,900 138,096 645,600 Soft cost contingency Water intrusion add $203k 4.2%
TOTAL SOFT COSTS 4,648,561 2,613,181 1,603,516 2,143,996 0 0 0 0 0 3,134,418 1,729,534 15,873,206

RESERVES
* Operating Reserves 19,277 546,268 565,545 $19.2k increase due to perm int. rate

Replacement Reserves 0
* Tenant Improvements Reserves 0
* Subsidy Transition Reserve 680,000 680,000
* Other (specify) 0
* Other (specify) 0

TOTAL RESERVES 0 19,277 0 0 0 0 0 0 0 1,226,268 0 1,245,545

DEVELOPER COSTS
Developer Fee - Cash-out Paid at Milestones 150,000 500,000 650,000
Developer Fee - Cash-out At Risk 950,000 950,000
Commercial Developer Fee 0
Developer Fee - GP Equity (also show as source) 1,100,000 1,100,000
Developer Fee - Deferred (also show as source) 800,000 800,000

Development Consultant Fees 0
Need MOHCD approval for this cost, N/A for most 
projects

Other (specify) 0
TOTAL DEVELOPER COSTS 150,000 0 0 0 0 800,000 0 0 1,100,000 1,450,000 0 3,500,000

TOTAL DEVELOPMENT COST 24,255,000 14,983,000 1,987,768 10,000,000 1,040,000 800,000 0 0 1,100,000 27,525,002 28,587,290 110,278,060
Development Cost/Unit by Source 231,000 142,695 18,931 95,238 9,905 7,619 0 0 10,476 262,143 272,260 1,050,267
Development Cost/Unit as % of TDC by Source 22.0% 13.6% 1.8% 9.1% 0.9% 0.7% 0.0% 0.0% 1.0% 25.0% 25.9% 100.0%

Acquisition Cost/Unit by Source 0 0 0 0 0 0 0 0 0 0 0 0

Construction Cost (inc Const Contingency)/Unit By Source 185,299 117,624 3,660 74,819 9,905 0 0 0 0 206,803 255,788 853,898
Construction Cost (inc Const Contingency)/SF 167.04 106.03 3.30 67.45 8.93 0.00 0.00 0.00 0.00 186.43 230.58 769.76

*Possible non-eligible GO Bond/COP Amount: 18,962,091
City Subsidy/Unit 231,000          

Tax Credit Equity Pricing: 0.996
Construction Bond Amount: 43,704,000
Construction Loan Term (in months): 48 months
Construction Loan Interest Rate (as %): 2.82%

Total Soft 
Cost 

Contingency 
as % of Total 

Soft Costs

Construction 
line item costs 
as a % of hard 

costs
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MOHCD Proforma - Year 1 Operating Budget

Application Date: Project Name:
Total # Units: 105 Project Address:
First Year of Operations (provide data assuming that 
Year 1 is a full year, i.e. 12 months of operations): 2024 Project Sponsor:

INCOME Total Comments
1,418,712
1,076,184

0
0
0

0
5,569

0
0
0

Gross Potential Income 2,500,465
(83,645)
(53,809)

0
EFFECTIVE GROSS INCOME 2,363,011 PUPA: 22,505

OPERATING EXPENSES
Management

81,900
22,670

Sub-total Management Expenses 104,570 PUPA: 996
Salaries/Benefits

56,015
64,200
63,048

Sub-total Salaries/Benefits 183,263 PUPA: 1,745
Administration

825
18,900

9,600
14,000
15,750

400
54,250

Sub-total Administration Expenses 113,725 PUPA: 1,083
Utilities

71,000
42,000

0
54,600

Sub-total Utilities 167,600 PUPA: 1,596
Taxes and Licenses

0
19,033

900
Sub-total Taxes and Licenses 19,933 PUPA: 190

Insurance
415,000

14,275

Sub-total Insurance 429,275 PUPA: 4,088
Maintenance & Repair

117,700
13,200

126,400
33,600

264,746
41,000

Sub-total Maintenance & Repair Expenses 596,646 PUPA: 5,682

213,343
0

1,828,355 PUPA: 17,413

Reserves/Ground Lease Base Rent/Bond Fees
15,000 Ground lease with TIDA
16,465
52,500

0
Sub-total Reserves/Ground Lease Base Rent/Bond Fees 83,965 PUPA: 800 Min DSCR: 1.15

Mortgage Rate: 5.90%

1,912,320 PUPA: 18,213 Term (Years): 25
Supportable 1st Mortgage Pmt: 391,905              

NET OPERATING INCOME (INCOME minus OP EXPENSES) 450,691 PUPA: 4,292 Supportable 1st Mortgage Amt: $5,117,304
Proposed 1st Mortgage Amt: $1,987,768

DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans)
200,000 Tax-Exempt Perm Loan

42,000 HCD VHHP Program
0
0
0

TOTAL HARD DEBT SERVICE 242,000 PUPA: 2,305
CASH FLOW (NOI minus DEBT SERVICE) 208,691
USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       1.86
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL

22,650 2; MOHCD 2021 Amt. 
5,000 1; Annual Amt

90,520 Def. Develop. Fee split: 50%

TOTAL PAYMENTS PRECEDING MOHCD 118,170 PUPA: 1,125

90,521

Residual Receipts Calculation 
Yes Project has MOHCD ground lease? No
Yes

Max Deferred Developer Fee/Borrower % of Residual Receipts in Yr 1: 50% 90,520
50%

Soft Debt Lenders with Residual Receipts Obligations (Select lender name/program from drop down) Total Principal Amt
Distrib. of Soft 

Debt Loans
$39,218,237 79.44%

MOHCD/OCII - Ground Lease Value or Land Acq Cost $150,000 0.30%
$10,000,000 20.26%

0.00%
0.00%

MOHCD RESIDUAL RECEIPTS DEBT SERVICE
72,185
72,185

0

18,336

NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
18,336 50% of residual receipts, multiplied by 20.26% -- HCD VHHP Program's pro rata share of all so  

0
0

Total Non-MOHCD Residual Receipts Debt Service 18,336

REMAINDER (Should be zero unless there are 
distributions below) (0)

0
0

Final Balance (should be zero) 0

Other Salaries/Benefits
Administrative Rent-Free Unit

Advertising and Marketing
Office Expenses
Office Rent

Management Fee
Asset Management Fee

Office Salaries
Manager's Salary
Health Insurance and Other Benefits

All staff except services and desk clerks

Gallager quote updated 10/5/22

Legal Expense - Property

Bad Debts

Electricity

Audit Expense
Bookkeeping/Accounting Services

Miscellaneous

Water
Gas
Sewer

Real Estate Taxes

Interest Income - Project Operations

Other Commercial Income

Laundry and Vending
Tenant Charges
Miscellaneous Residential Income

Withdrawal from Capitalized Reserve (deposit to operating account)

Vacancy Loss - Residential - Tenant Rents
Vacancy Loss - Residential - Tenant Assistance Payments
Vacancy Loss - Commercial

Residential - Tenant Rents
Residential - Tenant Assistance Payments (Non-LOSP)
Commercial Space
Residential Parking
Miscellaneous Rent Income
Supportive Services Income

All MOHCD/OCII Loans payable from res. rects

HCD VHHP Program

If applicable, MOHCD residual receipts amt due LESS amt proposed for loan repymt. 

Provide additional comments here, if needed.

Enter/override amount of residual receipts proposed for loan repayment.

2.0 FTE		
$3k cleaning; $10k repairs & unit turns		
$76k janitorial; $12k pest; $7k landscape; $27k elevator

lerks, includes benefits

Provide additional comments here, if needed.
Provide additional comments here, if needed.
Provide additional comments here, if needed.

50% of residual receipts, multiplied by 79.74% -- MOHCD's pro rata share of all soft debt

Per HCD-required services

from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

1st Year to be set according to HUD schedule. 

1 FTE Assistant Property Manager
1 FTE Property Manager
All staff except services and desk clerks; 24% Health Insurance & Benefits; 2.5% 403(b)

$47,250 TIDG HOA fee 

All Electric

Links from 'New Proj - Rent & Unit Mix' Worksheet
Links from 'New Proj - Rent & Unit Mix' Worksheet
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

Links from 'Utilities & Other Income' Worksheet

Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

Office supplies, phone & computer services

Vacancy loss is 5.9% of Tenant Rents.
Vacancy loss is 5% of Tenant Assistance Payments.
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

Links from 'Utilities & Other Income' Worksheet

TOTAL OPERATING EXPENSES 

TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond 
Fees)

REMAINING BALANCE AFTER MOHCD RESIDUAL RECEIPTS 
DEBT SERVICE

from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%

Provide additional comments here, if needed.
$11k MOHCD; $3kTIHDI Annual Services Fee/ $2.5kTrustee Fee
500 PUPY, per HCD requirements

Ground Lease Base Rent 
Bond Monitoring Fee 
Replacement Reserve Deposit
Operating Reserve Deposit
Other Required Reserve 1 Deposit

Provide additional comments here, if needed.

Ground Lease Value

HVAC Repairs and Maintenance
Vehicle and Maintenance Equipment Operation and Repairs
Miscellaneous Operating and Maintenance Expenses

Supportive Services

Director's & Officers' Liability Insurance

Payroll

Contracts
Garbage and Trash Removal
Security Payroll/Contract

Supplies

Payroll Taxes
Miscellaneous Taxes, Licenses and Permits

Property and Liability Insurance
Fidelity Bond Insurance
Worker's Compensation

Will Project Defer Developer Fee? 

Commercial Expenses

Hard Debt - Fourth Lender 
Commercial Hard Debt Service

Deferred Developer Fee (Enter amt <= Max Fee from cell I130)

"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy)
Partnership Management Fee (see policy for limits)

Other Required Reserve 2 Deposit
Required Reserve Deposit/s, Commercial

Hard Debt - First Lender
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Len
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender)

Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits)
Other Payments
Non-amortizing Loan Pmnt - Lender 1 (select lender in comments field) 
Non-amortizing Loan Pmnt - Lender 2 (select lender in comments field) 

Provide additional comments here, if needed.

Maceo May Apartments
55 CRAVATH 

Chinatown CDC, Swords to Plowshares

Other Distributions/Uses

Proposed MOHCD Residual Receipts Amount to Residual Ground Lease

HCD Residual Receipts Amount Due
Lender 4 Residual Receipts Due
Lender 5 Residual Receipts Due

Owner Distributions/Incentive Management Fee

Provide additional comments here, if needed.

HCD (soft debt loan) - Lender 3
Other Soft Debt Lender - Lender 4 
Other Soft Debt Lender - Lender 5 

MOHCD Residual Receipts Amount Due
Proposed MOHCD Residual Receipts Amount to Loan Repayment

MOHCD/OCII - Soft Debt Loans

Does Project have a MOHCD Residual Receipt Obligation?

% of Residual Receipts available for distribution to soft debt lenders in  

RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS 
PRECEDING MOHCD)

Max Deferred Developer Fee Amt (Use for data entry above. Do not link.):
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MOHCD Proforma - 20 Year Cash Flow

Maceo May Apartments
Total # Units: 105        

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Total # Units:
Non-LOSP 

Units 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033

INCOME
% annual 
increase

Comments 
(related to annual inc assumptions) Total Total Total Total Total Total Total Total Total Total 

Residential - Tenant Rents 2.0% 1,418,712    1,447,086    1,476,028    1,505,549     1,535,659     1,566,373     1,597,700     1,629,654     1,662,247      1,695,492     
Residential - Tenant Assistance Payments (Non-LOSP) n/a 1,076,184    1,097,708    1,119,662    1,142,055     1,164,896     1,188,194     1,211,958     1,236,197     1,260,921      1,286,140     

Commercial Space 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                

Residential Parking 2.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Rent Income 2.0% -               -               -               -                -                -                -                -                -                 -                
Supportive Services Income 2.0% -               -               -               -                -                -                -                -                -                 -                
Interest Income - Project Operations 2.0% -               -               -               -                -                -                -                -                -                 -                
Laundry and Vending 2.0% 5,569           5,681           5,794           5,910            6,028            6,149            6,272            6,397            6,525             6,656            
Tenant Charges 2.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Residential Income 2.0% -               -               -               -                -                -                -                -                -                 -                

Other Commercial Income 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                

Withdrawal from Capitalized Reserve (deposit to operating account) n/a
Link from Reserve Section below, as 
applicable -               

Gross Potential Income 2,500,465    2,550,475    2,601,484    2,653,514     2,706,584     2,760,716     2,815,930     2,872,249     2,929,694      2,988,287     
Vacancy Loss - Residential - Tenant Rents n/a (83,645)        (85,318)        (87,024)        (88,765)         (90,540)         (92,351)         (94,198)         (96,082)         (98,004)          (99,964)         
Vacancy Loss - Residential - Tenant Assistance Payments n/a (53,809)        (54,885)        (55,983)        (57,103)         (58,245)         (59,410)         (60,598)         (61,810)         (63,046)          (64,307)         
Vacancy Loss - Commercial n/a -               -               -               -                -                -                -                -                -                 -                

EFFECTIVE GROSS INCOME 2,363,011    2,410,271    2,458,477    2,507,646     2,557,799     2,608,955     2,661,134     2,714,357     2,768,644      2,824,017     
OPERATING EXPENSES
Management

Management Fee 3.0%
1st Year to be set according to HUD 
schedule. 81,900         84,357         86,888         89,494          92,179          94,945          97,793          100,727        103,748         106,861        

Asset Management Fee 3.0% per MOHCD policy 22,670         23,350         24,051         24,772          25,515          26,281          27,069          27,881          28,718           29,579          
Sub-total Management Expenses 104,570       107,707       110,938       114,266        117,694        121,225        124,862        128,608        132,466         136,440        

Salaries/Benefits
Office Salaries 3.0% 56,015         57,695         59,426         61,209          63,045          64,937          66,885          68,891          70,958           73,087          
Manager's Salary 3.0% 64,200         66,126         68,110         70,153          72,258          74,425          76,658          78,958          81,327           83,766          
Health Insurance and Other Benefits 3.0% 63,048         64,939         66,888         68,894          70,961          73,090          75,283          77,541          79,867           82,263          
Other Salaries/Benefits 3.0% -               -               -               -                -                -                -                -                -                 -                
Administrative Rent-Free Unit 3.0% -               -               -               -                -                -                -                -                -                 -                

Sub-total Salaries/Benefits 183,263       188,761       194,424       200,256        206,264        212,452        218,826        225,390        232,152         239,117        
Administration
Advertising and Marketing 3.0% 825              850              875              901               929               956               985               1,015            1,045             1,076            
Office Expenses 3.0% 18,900         19,467         20,051         20,653          21,272          21,910          22,568          23,245          23,942           24,660          
Office Rent 3.0% -               -               -               -                -                -                -                -                -                 -                
Legal Expense - Property 3.0% 9,600           9,888           10,185         10,490          10,805          11,129          11,463          11,807          12,161           12,526          
Audit Expense 3.0% 14,000         14,420         14,853         15,298          15,757          16,230          16,717          17,218          17,735           18,267          
Bookkeeping/Accounting Services 3.0% 15,750         16,223         16,709         17,210          17,727          18,259          18,806          19,371          19,952           20,550          
Bad Debts 3.0% 400              412              424              437               450               464               478               492               507                522               
Miscellaneous 3.0% 54,250         55,878         57,554         59,280          61,059          62,891          64,777          66,721          68,722           70,784          

Sub-total Administration Expenses 113,725       117,137       120,651       124,270        127,998        131,838        135,794        139,867        144,063         148,385        
Utilities
Electricity 3.0% 71,000         73,130         75,324         77,584          79,911          82,308          84,778          87,321          89,941           92,639          
Water 3.0% 42,000         43,260         44,558         45,895          47,271          48,690          50,150          51,655          53,204           54,800          
Gas 3.0% -               -               -               -                -                -                -                -                -                 -                
Sewer 3.0% 54,600         56,238         57,925         59,663          61,453          63,296          65,195          67,151          69,166           71,241          

Sub-total Utilities 167,600       172,628       177,807       183,141        188,635        194,294        200,123        206,127        212,311         218,680        
Taxes and Licenses
Real Estate Taxes 3.0% -               -               -               -                -                -                -                -                -                 -                
Payroll Taxes 3.0% 19,033         19,604         20,192         20,798          21,422          22,064          22,726          23,408          24,110           24,834          
Miscellaneous Taxes, Licenses and Permits 3.0% 900              927              955              983               1,013            1,043            1,075            1,107            1,140             1,174            

Sub-total Taxes and Licenses 19,933         20,531         21,147         21,781          22,435          23,108          23,801          24,515          25,251           26,008          
Insurance
Property and Liability Insurance 3.0% 415,000       427,450       440,274       453,482        467,086        481,099        495,532        510,398        525,710         541,481        
Fidelity Bond Insurance 3.0% -               -               -               -                -                -                -                -                -                 -                
Worker's Compensation 3.0% 14,275         14,703         15,144         15,599          16,067          16,549          17,045          17,556          18,083           18,626          
Director's & Officers' Liability Insurance 3.0% -               -               -               -                -                -                -                -                -                 -                

Sub-total Insurance 429,275       442,153       455,418       469,080        483,153        497,647        512,577        527,954        543,793         560,107        
Maintenance & Repair
Payroll 3.0% 117,700       121,231       124,868       128,614        132,472        136,447        140,540        144,756        149,099         153,572        
Supplies 3.0% 13,200         13,596         14,004         14,424          14,857          15,302          15,761          16,234          16,721           17,223          
Contracts 3.0% 126,400       130,192       134,098       138,121        142,264        146,532        150,928        155,456        160,120         164,923        
Garbage and Trash Removal 3.0% 33,600         34,608         35,646         36,716          37,817          38,952          40,120          41,324          42,563           43,840          
Security Payroll/Contract 3.0% 264,746       272,688       280,869       289,295        297,974        306,913        316,121        325,604        335,372         345,433        
HVAC Repairs and Maintenance 3.0% 41,000         42,230         43,497         44,802          46,146          47,530          48,956          50,425          51,938           53,496          
Vehicle and Maintenance Equipment Operation and Repairs 3.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Operating and Maintenance Expenses 3.0% -               -               -               -                -                -                -                -                -                 -                

Sub-total Maintenance & Repair Expenses 596,646       614,545       632,982       651,971        671,530        691,676        712,427        733,799        755,813         778,488        

Supportive Services 3.0% 213,343       219,743       226,336       233,126        240,119        247,323        254,743        262,385        270,257         278,364        

Commercial Expenses
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                

TOTAL OPERATING EXPENSES 1,828,355    1,883,206    1,939,702    1,997,893     2,057,830     2,119,565     2,183,151     2,248,646     2,316,105      2,385,589     
PUPA (w/o Reserves/GL Base Rent/Bond Fees) 17,413         

Reserves/Ground Lease Base Rent/Bond Fees Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
Ground Lease Base Rent 15,000         15,000         15,000         15,000          15,000          15,000          15,000          15,000          15,000           15,000          
Bond Monitoring Fee 16,465         16,465         16,465         16,465          16,465          16,465          16,465          16,465          16,465           16,465          
Replacement Reserve Deposit 52,500         52,500         52,500         52,500          52,500          52,500          52,500          52,500          52,500           52,500          
Operating Reserve Deposit -               -               -               -                -                -                -                -                -                 -                
Other Required Reserve 1 Deposit -               -               -               -                -                -                -                -                -                 -                
Other Required Reserve 2 Deposit -               -               -               -                -                -                -                -                -                 -                

Required Reserve Deposit/s, Commercial
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                

Sub-total Reserves/Ground Lease Base Rent/Bond Fees 83,965         83,965         83,965         83,965          83,965          83,965          83,965          83,965          83,965           83,965          

TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond Fees) 1,912,320    1,967,171    2,023,667    2,081,858     2,141,795     2,203,530     2,267,116     2,332,611     2,400,070      2,469,554     
PUPA (w/ Reserves/GL Base Rent/Bond Fees) 18,213         

NET OPERATING INCOME (INCOME minus OP EXPENSES) 450,691       443,100       434,810       425,788        416,004        405,425        394,018        381,746        368,573         354,463        

DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans) Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
Hard Debt - First Lender Enter comments re: annual increase, etc. 200,000       200,000       200,000       200,000        200,000        200,000        200,000        200,000        200,000         200,000        
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Lender) Enter comments re: annual increase, etc. 42,000         42,000         42,000         42,000          42,000          42,000          42,000          42,000          42,000           42,000          
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender) Enter comments re: annual increase, etc. -               -               -               -                -                -                -                -                -                 -                
Hard Debt - Fourth Lender Enter comments re: annual increase, etc. -               -               -               -                -                -                -                -                -                 -                

Commercial Hard Debt Service
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                

TOTAL HARD DEBT SERVICE 242,000       242,000       242,000       242,000        242,000        242,000        242,000        242,000        242,000         242,000        

CASH FLOW (NOI minus DEBT SERVICE) 208,691       201,100       192,810       183,788        174,004        163,425        152,018        139,746        126,573         112,463        

USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       DSCR: 1.862 1.831 1.797 1.759 1.719 1.675 1.628 1.577 1.523 1.465
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy) 3.5% per MOHCD policy -               
Partnership Management Fee (see policy for limits) 3.5% per MOHCD policy 22,650         23,443         24,263         25,112          25,991          26,901          27,843          28,817          29,826           30,870          
Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits) per MOHCD policy no annual increase 5,000           5,000           5,000           5,000            5,000            5,000            5,000            5,000            5,000             5,000            
Other Payments -               
Non-amortizing Loan Pmnt - Lender 1 Enter comments re: annual increase, etc. -               
Non-amortizing Loan Pmnt - Lender 2 Enter comments re: annual increase, etc. -               
Deferred Developer Fee (Enter amt <= Max Fee from row 131) 90,520         86,329         81,773         76,838          71,506          65,762          59,587          52,964          45,874           38,297          

TOTAL PAYMENTS PRECEDING MOHCD 118,170       114,772       111,036       106,950        102,497        97,663          92,430          86,781          80,700          74,167         

RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS PRECEDING MOHCD) 90,521         86,329         81,773         76,838          71,507          65,762          59,588          52,965          45,874           38,297          

Does Project have a MOHCD Residual Receipt Obligation? Yes Year 15 is year indicated below:
Will Project Defer Developer Fee? Yes 2038
1st Residual Receipts Split - Lender/Deferred Developer Fee 50% / 50% 2nd Residual Receipts Split Begins:
2nd Residual Receipts Split - Lender/Owner 67% / 33% 2039

Max Deferred Developer Fee Amt (Use for data entry above. Do not link.): 90,520         86,329         81,773         76,838          71,506          65,762          59,587          52,964          45,874           38,297          
Dist. Soft ative Deferred Developer Fee Earned 90,520         176,849       258,622       335,460        406,966        472,728        532,315        585,279        631,153         669,450        

MOHCD RESIDUAL RECEIPTS DEBT SERVICE Debt Loans

MOHCD Residual Receipts Amount Due 79.74%
Allocation per pro rata share of all soft debt 
loans, and MOHCD residual receipts policy 72,185         68,842         65,209         61,274          57,023          52,442          47,518          42,236          36,582           30,539          

Proposed MOHCD Residual Receipts Amount to Loan Repayment 72,185         27,412         28,136         28,710          29,125          29,374          29,448          29,337          29,033           28,527          
Proposed MOHCD Residual Receipts Amount to Residual Ground 
Lease

Proposed Total MOHCD Amt Due less Loan 
Repayment -               -               -               -                -                -                -                -                -                 -                

NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
HCD Residual Receipts Amount Due 20.26%

         
loans, and HCD residual receipt policy. 18,336         17,487         16,564         15,564          14,484          13,321          12,070          10,728          9,292             7,757            

Lender 4 Residual Receipts Due 0.00% -               -               -               -                -                -                -                -                -                 -                
Lender 5 Residual Receipts Due 0.00% -               -               -               -                -                -                -                -                -                 -                

Total Non-MOHCD Residual Receipts Debt Service 18,336         17,487         16,564         15,564          14,484          13,321          12,070          10,728          9,292             7,757            

REMAINDER (Should be zero unless there are distributions below) (0)                 (0)                 -               0                   0                   0                   0                   0                   -                 -                
Owner Distributions/Incentive Management Fee -               -               -               -                -                -                -                -                -                 -                
Other Distributions/Uses -               
Final Balance (should be zero) -               -               -               -                -                -                -                -                -                 -                

REPLACEMENT RESERVE - RUNNING BALANCE
Replacement Reserve Starting Balance -               52,500         105,000       157,500        210,000        262,500        315,000        367,500        420,000         472,500        
Replacement Reserve Deposits 52,500         52,500         52,500         52,500          52,500          52,500          52,500          52,500          52,500           52,500          
Replacement Reserve Withdrawals (ideally tied to CNA) -               -               -               -                -                -                -                -                -                 -                
Replacement Reserve Interest

RR Running Balance 52,500         105,000       157,500       210,000        262,500        315,000        367,500        420,000        472,500         525,000        
RR Balance/Unit $500 $1,000 $1,500 $2,000 $2,500 $3,000 $3,500 $4,000 $4,500 $5,000

OPERATING RESERVE - RUNNING BALANCE
Operating Reserve Starting Balance -               -               -               -                -                -                -                -                -                 -                
Operating Reserve Deposits -               -               -               -                -                -                -                -                -                 -                
Operating Reserve Withdrawals
Operating Reserve Interest

OR Running Balance -               -               -               -                -                -                -                -                -                 -                
OR Balance as a % of Prior Yr Op Exps + Debt Service 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

OTHER REQUIRED RESERVE 1 - RUNNING BALANCE
Other Reserve 1 Starting Balance -               -               -                -                -                -                -                -                 -                
Other Reserve 1  Deposits -               -               -               -                -                -                -                -                -                 -                
Other Reserve 1 Withdrawals 
Other Reserve 1  Interest

Other Required Reserve 1 Running Balance -               -               -               -                -                -                -                -                -                 -                

OTHER RESERVE 2 - RUNNING BALANCE
Other Reserve 2 Starting Balance -               -               -                -                -                -                -                -                 -                
Other Reserve 2  Deposits -               -               -               -                -                -                -                -                -                 -                
Other Reserve 2 Withdrawals 
Other Reserve 2  Interest

Other Required Reserve 2 Running Balance -               -               -               -                -                -                -                -                -                 -                

Enter formulas manually per relevant MOH 
policy; annual incrementing usually not 
appropriate; increased % to include 10% 
vacancy loss on 15 unsubsidized units
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MOHCD Proforma - 20 Year Cash Flow

Maceo May Apartments
Total # Units: 105        

Total # Units:
Non-LOSP 

Units

INCOME
% annual 
increase

Comments 
(related to annual inc assumptions)

Residential - Tenant Rents 2.0%
Residential - Tenant Assistance Payments (Non-LOSP) n/a

Commercial Space 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%

Residential Parking 2.0%
Miscellaneous Rent Income 2.0%
Supportive Services Income 2.0%
Interest Income - Project Operations 2.0%
Laundry and Vending 2.0%
Tenant Charges 2.0%
Miscellaneous Residential Income 2.0%

Other Commercial Income 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%

Withdrawal from Capitalized Reserve (deposit to operating account) n/a
Link from Reserve Section below, as 
applicable

Gross Potential Income
Vacancy Loss - Residential - Tenant Rents n/a
Vacancy Loss - Residential - Tenant Assistance Payments n/a
Vacancy Loss - Commercial n/a

EFFECTIVE GROSS INCOME
OPERATING EXPENSES
Management

Management Fee 3.0%
1st Year to be set according to HUD 
schedule. 

Asset Management Fee 3.0% per MOHCD policy
Sub-total Management Expenses

Salaries/Benefits
Office Salaries 3.0%
Manager's Salary 3.0%
Health Insurance and Other Benefits 3.0%
Other Salaries/Benefits 3.0%
Administrative Rent-Free Unit 3.0%

Sub-total Salaries/Benefits
Administration
Advertising and Marketing 3.0%
Office Expenses 3.0%
Office Rent 3.0%
Legal Expense - Property 3.0%
Audit Expense 3.0%
Bookkeeping/Accounting Services 3.0%
Bad Debts 3.0%
Miscellaneous 3.0%

Sub-total Administration Expenses
Utilities
Electricity 3.0%
Water 3.0%
Gas 3.0%
Sewer 3.0%

Sub-total Utilities
Taxes and Licenses
Real Estate Taxes 3.0%
Payroll Taxes 3.0%
Miscellaneous Taxes, Licenses and Permits 3.0%

Sub-total Taxes and Licenses
Insurance
Property and Liability Insurance 3.0%
Fidelity Bond Insurance 3.0%
Worker's Compensation 3.0%
Director's & Officers' Liability Insurance 3.0%

Sub-total Insurance
Maintenance & Repair
Payroll 3.0%
Supplies 3.0%
Contracts 3.0%
Garbage and Trash Removal 3.0%
Security Payroll/Contract 3.0%
HVAC Repairs and Maintenance 3.0%
Vehicle and Maintenance Equipment Operation and Repairs 3.0%
Miscellaneous Operating and Maintenance Expenses 3.0%

Sub-total Maintenance & Repair Expenses

Supportive Services 3.0%

Commercial Expenses
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%

TOTAL OPERATING EXPENSES 
PUPA (w/o Reserves/GL Base Rent/Bond Fees)

Reserves/Ground Lease Base Rent/Bond Fees
Ground Lease Base Rent 
Bond Monitoring Fee 
Replacement Reserve Deposit
Operating Reserve Deposit
Other Required Reserve 1 Deposit
Other Required Reserve 2 Deposit

Required Reserve Deposit/s, Commercial
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%

Sub-total Reserves/Ground Lease Base Rent/Bond Fees

TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond Fees)
PUPA (w/ Reserves/GL Base Rent/Bond Fees)

NET OPERATING INCOME (INCOME minus OP EXPENSES)

DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans)
Hard Debt - First Lender Enter comments re: annual increase, etc. 
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Lender) Enter comments re: annual increase, etc. 
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender) Enter comments re: annual increase, etc. 
Hard Debt - Fourth Lender Enter comments re: annual increase, etc. 

Commercial Hard Debt Service
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%

TOTAL HARD DEBT SERVICE
CASH FLOW (NOI minus DEBT SERVICE)

USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       DSCR: 
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL
"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy) 3.5% per MOHCD policy
Partnership Management Fee (see policy for limits) 3.5% per MOHCD policy
Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits) per MOHCD policy no annual increase
Other Payments
Non-amortizing Loan Pmnt - Lender 1 Enter comments re: annual increase, etc. 
Non-amortizing Loan Pmnt - Lender 2 Enter comments re: annual increase, etc. 
Deferred Developer Fee (Enter amt <= Max Fee from row 131)

TOTAL PAYMENTS PRECEDING MOHCD
RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS PRECEDING MOHCD)
Does Project have a MOHCD Residual Receipt Obligation? Yes Year 15 is year indicated below:
Will Project Defer Developer Fee? Yes 2038
1st Residual Receipts Split - Lender/Deferred Developer Fee 50% / 50% 2nd Residual Receipts Split Begins:
2nd Residual Receipts Split - Lender/Owner 67% / 33% 2039

Max Deferred Developer Fee Amt (Use for data entry above. Do not link.):
Dist. Soft ative Deferred Developer Fee Earned

MOHCD RESIDUAL RECEIPTS DEBT SERVICE Debt Loans

MOHCD Residual Receipts Amount Due 79.74%
Allocation per pro rata share of all soft debt 
loans, and MOHCD residual receipts policy

Proposed MOHCD Residual Receipts Amount to Loan Repayment
Proposed MOHCD Residual Receipts Amount to Residual Ground 
Lease

Proposed Total MOHCD Amt Due less Loan 
Repayment

NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
HCD Residual Receipts Amount Due 20.26%

         
loans, and HCD residual receipt policy.

Lender 4 Residual Receipts Due 0.00%
Lender 5 Residual Receipts Due 0.00%

Total Non-MOHCD Residual Receipts Debt Service

REMAINDER (Should be zero unless there are distributions below)
Owner Distributions/Incentive Management Fee
Other Distributions/Uses
Final Balance (should be zero)

REPLACEMENT RESERVE - RUNNING BALANCE
Replacement Reserve Starting Balance
Replacement Reserve Deposits
Replacement Reserve Withdrawals (ideally tied to CNA)
Replacement Reserve Interest

RR Running Balance
RR Balance/Unit

OPERATING RESERVE - RUNNING BALANCE
Operating Reserve Starting Balance
Operating Reserve Deposits
Operating Reserve Withdrawals
Operating Reserve Interest

OR Running Balance
OR Balance as a % of Prior Yr Op Exps + Debt Service

OTHER REQUIRED RESERVE 1 - RUNNING BALANCE
Other Reserve 1 Starting Balance
Other Reserve 1  Deposits
Other Reserve 1 Withdrawals 
Other Reserve 1  Interest

Other Required Reserve 1 Running Balance

OTHER RESERVE 2 - RUNNING BALANCE
Other Reserve 2 Starting Balance
Other Reserve 2  Deposits
Other Reserve 2 Withdrawals 
Other Reserve 2  Interest

Other Required Reserve 2 Running Balance

Enter formulas manually per relevant MOH 
policy; annual incrementing usually not 
appropriate; increased % to include 10% 
vacancy loss on 15 unsubsidized units

Year 11 Year 12 Year 13 Year 14 Year 15 Year 16 Year 17 Year 18 Year 19 Year 20

2034 2035 2036 2037 2038 2039 2040 2041 2042 2043

Total Total Total Total Total Total Total Total Total Total 
1,729,402     1,763,990     1,799,270     1,835,255     1,871,960     1,909,400     1,947,588     1,986,539     2,026,270    2,066,795    
1,311,862     1,338,100     1,364,862     1,392,159     1,420,002     1,448,402     1,477,370     1,506,917     1,537,056    1,567,797    

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

6,789            6,925            7,063            7,204            7,348            7,495            7,645            7,798            7,954           8,113           
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               

3,048,053     3,109,014     3,171,194     3,234,618     3,299,311     3,365,297     3,432,603     3,501,255     3,571,280    3,642,706    
(101,963)       (104,002)       (106,082)       (108,204)       (110,368)       (112,575)       (114,827)       (117,123)       (119,466)      (121,855)      
(65,593)         (66,905)         (68,243)         (69,608)         (71,000)         (72,420)         (73,869)         (75,346)         (76,853)        (78,390)        

-                -                -                -                -                -                -                -                -               -               
2,880,497     2,938,107     2,996,869     3,056,807     3,117,943     3,180,302     3,243,908     3,308,786     3,374,961    3,442,461    

110,067        113,369        116,770        120,273        123,881        127,598        131,425        135,368        139,429       143,612       
30,467          31,381          32,322          33,292          34,290          35,319          36,379          37,470          38,594         39,752         

140,533        144,749        149,092        153,565        158,172        162,917        167,804        172,838        178,023       183,364       

75,279          77,538          79,864          82,260          84,728          87,270          89,888          92,584          95,362         98,223         
86,279          88,868          91,534          94,280          97,108          100,022        103,022        106,113        109,296       112,575       
84,731          87,273          89,891          92,588          95,366          98,227          101,174        104,209        107,335       110,555       

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

246,290        253,679        261,289        269,128        277,202        285,518        294,083        302,906        311,993       321,353       

1,109            1,142            1,176            1,212            1,248            1,285            1,324            1,364            1,405           1,447           
25,400          26,162          26,947          27,755          28,588          29,446          30,329          31,239          32,176         33,141         

-                -                -                -                -                -                -                -                -               -               
12,902          13,289          13,687          14,098          14,521          14,956          15,405          15,867          16,343         16,834         
18,815          19,379          19,961          20,559          21,176          21,812          22,466          23,140          23,834         24,549         
21,167          21,802          22,456          23,129          23,823          24,538          25,274          26,032          26,813         27,618         

538               554               570               587               605               623               642               661               681              701              
72,907          75,095          77,348          79,668          82,058          84,520          87,055          89,667          92,357         95,128         

152,837        157,422        162,145        167,009        172,019        177,180        182,495        187,970        193,609       199,417       

95,418          98,281          101,229        104,266        107,394        110,616        113,934        117,352        120,873       124,499       
56,444          58,138          59,882          61,678          63,529          65,435          67,398          69,420          71,502         73,647         

-                -                -                -                -                -                -                -                -               -               
73,378          75,579          77,847          80,182          82,587          85,065          87,617          90,245          92,953         95,741         

225,240        231,998        238,958        246,126        253,510        261,115        268,949        277,017        285,328       293,888       

-                -                -                -                -                -                -                -                -               -               
25,579          26,346          27,137          27,951          28,789          29,653          30,542          31,459          32,402         33,374         
1,210            1,246            1,283            1,322            1,361            1,402            1,444            1,488            1,532           1,578           

26,788          27,592          28,420          29,272          30,150          31,055          31,987          32,946          33,935         34,953         

557,725        574,457        591,691        609,441        627,725        646,556        665,953        685,932        706,510       727,705       
-                -                -                -                -                -                -                -                -               -               

19,184          19,760          20,353          20,963          21,592          22,240          22,907          23,594          24,302         25,031         
-                -                -                -                -                -                -                -                -               -               

576,910        594,217        612,044        630,405        649,317        668,796        688,860        709,526        730,812       752,736       

158,179        162,924        167,812        172,846        178,032        183,373        188,874        194,540        200,376       206,388       
17,740          18,272          18,820          19,385          19,966          20,565          21,182          21,818          22,472         23,146         

169,871        174,967        180,216        185,623        191,191        196,927        202,835        208,920        215,188       221,643       
45,156          46,510          47,906          49,343          50,823          52,348          53,918          55,536          57,202         58,918         

355,796        366,470        377,464        388,788        400,452        412,466        424,840        437,585        450,712       464,234       
55,101          56,754          58,456          60,210          62,016          63,877          65,793          67,767          69,800         71,894         

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

801,842        825,898        850,675        876,195        902,481        929,555        957,442        986,165        1,015,750    1,046,222    

286,715        295,317        304,176        313,301        322,700        332,381        342,353        352,623        363,202       374,098       

-                -                -                -                -                -                -                -                -               -               

2,457,156     2,530,871     2,606,797     2,685,001     2,765,551     2,848,518     2,933,973     3,021,992     3,112,652    3,206,032    

                     e cells. 
15,000          15,000          15,000          15,000          15,000          15,000          15,000          15,000          15,000         15,000         
16,465          16,465          16,465          16,465          16,465          16,465          16,465          16,465          16,465         16,465         
52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500         52,500         

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               
83,965          83,965          83,965          83,965          83,965          83,965          83,965          83,965          83,965         83,965         

2,541,121     2,614,836     2,690,762     2,768,966     2,849,516     2,932,483     3,017,938     3,105,957     3,196,617    3,289,997    

339,376        323,271        306,107        287,841        268,427        247,819        225,969        202,828        178,344       152,464       

                     e cells. 
200,000        200,000        200,000        200,000        200,000        
42,000          42,000          42,000          42,000          42,000          42,000          42,000          42,000          42,000         42,000         

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               
242,000        242,000        242,000        242,000        242,000        42,000          42,000          42,000          42,000         42,000         

97,376          81,271          64,107          45,841          26,427          205,819        183,969        160,828        136,344       110,464       

1.402 1.336 1.265 1.189 1.109 5.9 5.38 4.829 4.246 3.63
                     e cells. 

31,950          33,068          34,226          35,424          21,427          37,947          39,275          40,650          42,073         43,545         
5,000            5,000            5,000            5,000            5,000            5,000            5,000            5,000            5,000           5,000           

30,213          21,601          12,441          2,708            

67,163         59,669         51,667         43,132         26,427         42,947          44,275          45,650          47,073         48,545         

30,213          21,602          12,440          2,709            (0)                  162,872        139,694        115,179        89,272         61,919         

30,213          21,601          12,441          2,708            
699,663        721,264        733,705        736,413        736,413        

24,093          17,226          9,920            2,160            -                86,587          74,265          61,232          47,459         32,918         
27,808          26,867          25,692          24,273          -                86,587          74,265          61,232          47,459         32,918         

-                -                -                -                -                -                -                -                -               -               

6,120            4,376            2,520            549               -                21,994          18,864          15,554          12,055         8,362           
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

6,120            4,376            2,520            549               -                21,994          18,864          15,554          12,055         8,362           

-                0                   0                   0                   -                54,291          46,565          38,393          29,757         20,640         
-                -                -                -                -                54,291          46,565          38,393          29,757         20,640         

-                -                -                -                -                -                -                -                -               -               

525,000        577,500        630,000        682,500        735,000        787,500        840,000        892,500        945,000       997,500       
52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500         52,500         

-                -                -                -                -                -                -                -                -               -               

577,500        630,000        682,500        735,000        787,500        840,000        892,500        945,000        997,500       1,050,000    
$5,500 $6,000 $6,500 $7,000 $7,500 $8,000 $8,500 $9,000 $9,500 $10,000

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               
0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               

-                -                -                -                -                -                -                -                -               -               
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SUMMARY 

The development plan for Naval Station Treasure Island ("NSTI") under the DDA calls 

for the development of up to 8,000 residential units.  This housing plan (the "Housing Plan") 

provides that not less than 25% of the residential units that may be developed at the Project Site 

(2,000 units if the full 8,000 units are developed) will be below market rate units affordable to 

low and moderate income households or Transitioning Households, and provides that this 

percentage may increase to 30% if additional public funds for affordable housing becomes 

available.  Of the 2,000 below market rate units, the parties anticipate that up 1,684 units will be 

developed by Qualified Housing Developers, including approximately 435 to be developed by 

TIHDI member organizations.  And approximately 21.7% of the acreage of the developable 

residential pads will be available and used for the development of these 1,684 affordable housing 

units.  

The remainder of the below market rate units will be inclusionary units built by Vertical 

Developers in concert with the private market-rate development projects.  Five percent (5%) of 

the total Developer Residential Units shall be Inclusionary Units.  Developer may sell land to 

Vertical Developers, including Developer and its Affiliates as permitted in the DDA, to develop 

up to Six Thousand (6,000) Market Rate Residential Units.  If the maximum total number of 

Market Rate Units is built, then the total number of Inclusionary Units would be Three Hundred 

Sixteen (316), for a total number of Developer Residential Units of Six Thousand Three Hundred 

Sixteen (6,316) units.  The Inclusionary Units will be constructed and sold or rented in 

accordance with this Housing Plan.  

Developer will submit to the Authority Major Phase Applications and Sub-Phase 

Applications pursuant to the DDA and the DRDAP.  Each Major Phase will include one or more 

Sub-Phases.  Following each Sub-Phase Approval, the Authority will convey the Market Rate 

Lots within that Sub-Phase to Developer and Developer will prepare Developable Lots in Sub-

Phases in accordance with the Phasing Plan and the Schedule of Performance.  Developer will 

then convey the Market Rate Lots to Vertical Developers for residential development in 

accordance with an approved Vertical DDA and the Development Requirements.  The Authority 

Housing Lots will be used for the development of Authority Housing Units in accordance with 

this Housing Plan.  While the Developer will retain flexibility and discretion to respond to 

market conditions regarding the types, sizes and locations of Developer Residential Units 

consistent with the Development Requirements, the Project will phased so as to include a mix of 

Market Rate Lots and Authority Housing Lots as needed to meet the proportionality 

requirements of this Housing Plan.  

Developer and the Authority have designated the general location of the Authority 

Housing Lots, which are distributed throughout the Project Site.  The Authority and TIHDI will 

be responsible for causing the development of Affordable Housing Units and Transition Units on 

the Authority Housing Lots.  The Affordable Housing Units are expected to include a range of 

unit types and tenures, including family housing units and senior units.  The Authority shall 

retain the discretion to determine the type of Affordable Housing Units to be constructed so long 

as the Units are consistent with the Development Requirements.  The Authority shall enter into a 

separate agreement with TIHDI for the development of the TIHDI Units on specified Authority 

Housing Lots.   
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In addition to the Affordable Housing Units, the Authority will also be responsible for 

causing the development of the Transition Units.  The Transition Units are to provide housing for 

existing residents who qualify for benefits under the Transition Housing Rules and Regulations 

and who, when noticed that they must make a long term move, elect to rent a new unit on 

Treasure Island in accordance with the Transition Housing Rules and Regulations.  The 

Transition Units will be deed restricted to require that upon vacancy of the Transitioning 

Household, subsequent households occupying the Transition Unit must meet Affordable income 

requirements and each such Transition Unit will become an Affordable Housing Unit.  If a 

Transitioning Household does meet Affordable income requirements, then the applicable 

Transitions Unit will be a deed restricted Affordable Housing Unit from its inception.  The 

Transition Housing Rules and Regulations provide certain benefit options to Transitioning 

Households, including moving assistance, down payment assistance, an in lieu payment and the 

opportunity to move to Transition Units at specified rents.  The estimated costs of implementing 

the Transition Housing Rules and Regulations have been factored into the Developer Housing 

Subsidy to be paid by Developer to the Authority.   

The DDA calls for the use of a variety of private and public funding sources to create the 

Authority Housing Units envisioned by this Housing Plan, including Developer Completion of 

Infrastructure and Stormwater Management Controls in accordance with this Housing Plan, the 

Developer Housing Subsidy, tax increment financing generated from one or more infrastructure 

financing districts, the jobs-housing linkage fees, low-income housing tax credit proceeds and 

various State and Federal sources of funding.  Collectively, the Project is expected to contribute 

more than $460 million towards the creation of the Authority Housing Units, including the costs 

of needed infrastructure, site preparation and construction costs.  The Project-generated funds 

will come from three sources:  

 Net Available Increment and Developer contributions in an amount equal to the 

Housing Percentage, as defined in the Financing Plan, will be deposited into the 

Housing Fund in accordance with the Financing Plan and used by the Authority 

for the development of the Affordable Housing Units.   

 Second, the commercial development on the Project Site is anticipated to generate 

Jobs-Housing Linkage fees paid by Vertical Developers in accordance with the 

DDA and the commercial Vertical DDAs/LDDAs.  All Jobs-Housing Linkage 

fees payable under these DDAs from the commercial development on the Project 

Site will be used for the production of Authority Housing Units in accordance 

with this Housing Plan. 

 Third, Developer shall pay a direct subsidy to the Authority to be used toward the 

costs of the Authority Housing Units and implementation of the Transition 

Housing Rules and Regulations.  The Developer Housing Subsidy will equal 

Seventeen Thousand Five Hundred Dollars ($17,500) per Market Rate Unit.  The 

actual amount of the Developer Housing Subsidy will be determined based on the 

maximum number of Market Rate Units allowed for development in each Vertical 

DDA (but subject to a minimum and maximum amount, as described below), and 

will become payable upon the transfer of each Market Rate Lot to a Vertical 

Developer (subject to an initial five (5) year period in which no Developer 
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Housing Subsidy will be payable, except as described below).  The Developer 

Housing Subsidy will be $105 million if the maximum 6,000 Market Rate 

Residential Units are developed, and the minimum Developer Housing Subsidy 

will be $73.5 million as set forth in Section 6.1 below.    

The Parties acknowledge that the Development Plan Update contemplated that the 

Project Site would be included within a Redevelopment Project Area and that tax increment 

financing under the Community Redevelopment Law would be available to the Parties to finance 

Project Costs, including affordable housing.   As a result of potential changes to the Community 

Redevelopment Law, the Parties have determined to proceed with development of the Project 

Site using an Infrastructure Financing District model rather than a redevelopment model under 

the Community Redevelopment Law.  Current laws on Infrastructure Financing Districts provide 

substantially reduced incremental tax revenue from that provided under the Community 

Redevelopment Law, and furthermore place different restrictions and limitations on the use of 

such funds.  Accordingly, the Parties have reduced the percentage of Authority Housing Units to 

twenty five percent of the total number of Residential Units with a corresponding increase in the 

number of Market Rate Units (as compared to the Development Plan Update) to compensate for 

the reduced public financing available for the Project.  If, as a result of changes to the current 

Infrastructure Financing District law or other public financing vehicles, the amount of public 

financing available for affordable housing in the Project is increased, the Parties agree to 

increase the percentage of Authority Housing Units as set forth in Article 9 of this Housing Plan. 

The foregoing summary is provided for convenience and for informational purposes only.  

In case of any conflict, the provisions of the Housing Plan and the DDA shall control.  

1. DEFINITIONS 

Initially capitalized terms unless separately defined in this Housing Plan have the 

meanings and content set forth in the DDA. Terms defined in the DDA and also set forth in this 

Section are provided herein for convenience only. 

1.1 Adequate Security shall have the meaning set forth in the DDA. 

1.2 Affordable, Affordability, or Affordable Housing Cost means (a) with 

respect to a Rental Unit, a monthly rental charge (including the Utility Allowance applicable to 

the Household Size of such Rental Unit but excluding Parking Charges) that does not exceed 

thirty percent (30%) of the maximum Area Median Income percentage permitted for the 

applicable type of Residential Unit, based upon Household Size; and (b) with respect to a For-

Sale Residential Unit, a purchase price based on a five percent (5%) down payment and a 

commercially reasonable thirty (30) year fixed mortgage with an interest rate as set forth below, 

points and fees and total annual payments for principal, interest, taxes and owner association 

dues, but excluding Parking Charges, not exceeding thirty three percent (33%) of the maximum 

Area Median Income percentage permitted for the applicable type of Residential Unit reduced by 

five percent (5%), based upon Household Size.  With respect to the Inclusionary Units, Parking 

Charges to be paid by residents shall be in addition to the Affordable Housing Cost and shall not 

be included in rent or the purchase price in determining Affordable Housing Cost.  With respect 

to Authority Housing Units, the Authority shall have the right to determine whether Parking 
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Charges will be included in the rent or purchase price for purposes of determining the Affordable 

Housing Cost in accordance with Section 7.1 of this Housing Plan and the Design for 

Development.  The interest rate for the mortgage loan that is used to calculate the purchase price 

for a Sale Unit shall be the higher of (1) the ten (10) year rolling average interest rate, as 

calculated by the Authority based on data provided by Fannie Mae or Freddie Mac, or if such 

data is not provided by Fannie Mae or Freddie Mac, then based on data from an equivalent, 

nationally recognized mortgage financing institution approved by the Vertical Developer and the 

Authority, or (2) the current commercially reasonable rate available through the Authority 

approved lender, in either case as in effect on a date mutually agreed upon between the Authority 

and the Vertical Developer but before the date the Authority approves the marketing plan for the 

Sale Residential Unit. 

1.3 Affordable Housing Loan Fund has the meaning set forth in Section 6.4 of 

this Housing Plan. 

1.4 Affordable Housing Unit means a Residential Unit constructed by a 

Qualified Housing Developer (including Qualified Housing Developers selected by TIHDI) on 

an Authority Housing Lot that is available for lease or purchase at an Affordable Housing Cost 

for households with an annual income up to one hundred twenty percent (120%) of Area Median 

Income, but may be leased or sold to households with lower income levels as determined by the 

Authority.  Inclusionary Units are not included in Affordable Housing Units.  The Authority 

shall determine the affordability level and other relevant restrictions for each Authority Housing 

Project in conformance with the Development Requirements, shall comply with Government 

Code Section 53395.3(c) to the extent applicable, and, with respect to the Replacement Housing 

Units shall comply with Government Code Section 53395.5, provided that Transition Units shall 

initially meet the standards required under the Transition Housing Rules and Regulations.  

1.5 Approved Sites has the meaning set forth in Section 2.5 of this Housing 

Plan. 

1.6 Approval (Approve, Approved and any variation) is defined in the DDA. 

1.7 Area Median Income means for the Inclusionary Units, unadjusted median 

income for the San Francisco area as published from time to time by the United States 

Department of Housing and Urban Development ("HUD") adjusted solely for household size.  If 

data provided by HUD that is specific to the median income figures for San Francisco are 

unavailable or are not updated for a period of at least eighteen months, the Area Median Income 

may be calculated by the Authority using other publicly available and credible data as approved 

by Developer and the Authority.  For the Authority Housing Units, Area Median Income shall be 

the higher of the above definition or the definition used by any federal, State or local funding 

source providing financing for the Authority Housing Units.   

1.8 Authority Housing Lot shall mean the lots identified as Authority Housing 

Lots on the Housing Map, subject to any revisions as may be requested by Developer and 

approved by the Authority as part of the Major Phase and Sub-Phase Approval processes, or 

otherwise as set forth in the DRDAP. 
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1.9 Authority Housing Lot Completion Date means the date an Authority 

Housing Lot meets the requirements for a Developable Lot including Completion of all 

Infrastructure and Stormwater Management Controls except for the Transferable Infrastructure 

related to the Authority Housing Lot. 

1.10 Authority Housing Project means a Residential Project constructed by a 

Qualified Housing Developer selected by the Authority or TIHDI, as applicable, containing 

Authority Housing Units and possibly also containing other uses permitted under the Design for 

Development and this Housing Plan. 

1.11 Authority Housing Unit means a Residential Unit developed on an 

Authority Housing Lot, which shall be either an Affordable Housing Unit or a Transition Unit.  

Transition Units may be Affordable Housing Units at inception (for income-qualifying 

Transitioning Households) or, if not, shall become Affordable Housing Units upon the vacancy 

of the initial Transitioning Household.    

1.12 Commence (Commenced, Commencement and any variation) has the 

meaning set forth in the DDA. 

1.13 Complete (Completed, Completion and any variation) has the meaning set 

forth in the DDA. 

1.14 Completed Authority Housing Lot means an Authority Housing Lot that 

meets the requirements for a Developable Lot including with all Infrastructure and Stormwater 

Management Controls except for the Transferrable Infrastructure Completed. 

1.15 CRL Funding Amount has the meaning set forth in Section 9.1 of this 

Housing Plan. 

1.16 Declaration of Restrictions means a document or documents recorded 

against an Inclusionary Unit requiring that the Unit remain Affordable in accordance with the 

terms of this Housing Plan.  The Declaration of Restrictions for the Rental and For Sale 

Inclusionary Units shall be in a form Approved by the Developer and the Authority in 

accordance with Section 5.1(f) of this Housing Plan.  

1.17 Developer Housing Subsidy means the subsidy to be paid by Developer to 

the Authority for the development of Authority Housing Units on the Authority Housing Lots 

and the implementation of the Transition Housing Rules and Regulations.  The Developer 

Housing Subsidy shall be paid over time as set forth in this Housing Plan, and shall equal the 

total number of Market Rate Units allowed to be constructed on each Market Rate Lot as set 

forth in the Vertical DDA for such Lot multiplied by Seventeen Thousand Five Hundred Dollars 

($17,500), subject to the true-up provision set forth in Section 6.1(b) of this Housing Plan.     

1.18 Developable Lot has the meaning set forth in the DDA. 

1.19 Developer Residential Units means the Market Rate Units and the 

Inclusionary Units. 
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1.20 Development Agreement has the meaning set forth in the DDA. 

1.21 Development Requirements has the meaning set forth in the DDA.  

1.22 Event of Default has the meaning set forth in the DDA. 

1.23 Fair Market Value Price has the meaning set forth in Section 9.3 of this 

Housing Plan. 

1.24 Financing Plan means the Financing Plan attached to the DDA. 

1.25 For-Rent or Rental Unit means a Residential Unit which is not a For Sale 

Unit. 

1.26 For-Sale or Sale Unit means a Residential Unit which is intended at the 

time of completion of construction to be offered for sale, e.g., as a condominium, for individual 

unit ownership. 

1.27 Household Size means the total number of bedrooms in a Residential Unit 

plus one (1). 

1.28 Housing Data Table means the table attached here to as Attachment A.   

1.29 Housing Fund has the meaning set forth in the Financing Plan. 

1.30 Housing Map means the map attached hereto as Attachment B. 

1.31 Housing Percentage has the meaning set forth in the Financing Plan. 

1.32 IFD has the meaning set forth in the Financing Plan. 

1.33 IFD Act has the meaning set forth in the Financing Plan. 

1.34 Inclusionary Milestone has the meaning set forth in Section 5.1(c) of this 

Housing Plan. 

1.35 Inclusionary Obligation has the meaning set forth in Section 5.1(a) of this 

Housing Plan. 

1.36 Inclusionary Units means (i) for a Rental Unit, a unit that is available to 

and occupied by a household with an income not exceeding sixty percent (60%) of Area Median 

Income and rented at an Affordable Housing Cost for households with incomes at or below sixty 

percent (60%) of Area Median Income, and (ii) for a For Sale Unit, a unit that is available to and 

occupied by households with incomes not exceeding One Hundred Twenty Percent (120%) of 

Area Median Income and sold at an Affordable Housing Cost for households with incomes from 

Eighty Percent (80%) to One Hundred Twenty Percent (120%) of Area Median Income.  The 

mechanism for setting the maximum Affordable Housing Cost and income level for each 

Inclusionary Unit is set forth in Section 5 of this Housing Plan.  
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1.37 Infrastructure has the meaning set forth in the DDA. 

1.38 Interim Move has the meaning set forth in the Transition Housing Rules 

and Regulations. 

1.39 Major Phase has the meaning set forth in the DDA. 

1.40 Market Rate or Market Rate Unit means a Residential Unit constructed on 

a Market Rate Lot that has no restrictions under this Housing Plan or the DDA with respect to 

Affordable Housing Cost levels or income restrictions for occupants.  

1.41 Market Rate Lot shall mean a lot of the approximate size and location 

identified as a Market Rate Lot on the Housing Map at each Major Phase Approval, subject to 

any revisions as may be requested by Developer and Approved by the Authority as part of the 

Sub-Phase Approval process or otherwise as set forth in the DRDAP.  

1.42 Market Rate Project means a Residential Project constructed by a Vertical 

Developer, including Developer and its Affiliates, and containing Market Rate Units, 

Inclusionary Units (if required), and possibly also containing other uses permitted under the 

Design for Development. 

1.43 Marketing and Operations Guidelines has the meaning set forth in 

Section 5.1(h) of this Housing Plan. 

1.44 Maximum Public Financing Revisions has the meaning set forth in Section 

9.1 of this Housing Plan. 

1.45 Minimum Affordable Percentage has the meaning set forth in Section 2.1 

of this Housing Plan. 

1.46 MOH shall mean the City of San Francisco's Mayor's Office of Housing or 

any successor agency.  

1.47 Net Available Increment has the meaning set forth in the Financing Plan. 

1.48 Non-Inclusionary Projects means the Residential Projects of the following 

types, on which Developer and Vertical Developers may, but are not required to, include any 

Inclusionary Housing: (i) any Residential Project of 19 or fewer units; (ii) townhomes; (iii) 

residential towers exceeding 240 feet in height; and (iv) residential condominiums with hotel 

services ("Condotel").  Notwithstanding the foregoing exclusions, not less than five percent (5%) 

of the total Developer Residential Units constructed on Treasure Island and not less than five 

percent (5%) of the total Developer Residential Units constructed on Yerba Buena Island must 

be Inclusionary Units. 

1.49 Parking Charge means the rental rate or purchase price for a Parking 

Space, as determined in accordance with Section 7.2.  
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1.50 Parking Space means a parking space constructed in the Project Site by or 

on behalf of Vertical Developers or Qualified Housing Developers and accessory to one or more 

Residential Projects.    

1.51 Partial Public Financing Revisions has the meaning set forth in Section 9.3 

of this Housing Plan. 

1.52 Premarketing Notice List has the meaning set forth in the Transition Rules 

and Regulations. 

1.53 Proforma has the meaning set forth in the DDA. 

1.54 Project Cost has the meaning set forth in the DDA.  

1.55 Project Site has the meaning set forth in the DDA.  

1.56 Qualified Housing Developer means non-profit or for-profit organizations 

selected by the Authority (or, for Authority Housing Lots to be developed by TIHDI member 

organizations, by TIHDI or the applicable TIHDI member organization with Authority 

Approval) with the financial and staffing capacity to develop affordable housing consistent with 

the character and quality of the Development Requirements and the Residential Projects, and a 

history of successful affordable housing development, demonstrated by the completion of not 

less than 75 affordable housing units and 2 affordable housing projects in the previous 7 years 

that are comparable to the Authority Housing Project the Qualified Housing Developer is 

selected to develop.  If the Qualified Housing Developer is a joint venture, partnership or other 

type of entity consisting of two or more entities, then the joint venture managing partner, 

managing general partner or other entity primarily responsible for the development (but not 

necessarily the ownership or long-term management) of the Authority Housing Lot must meet 

the criteria of a Qualified Housing Developer.  

1.57 Replacement Housing Obligation shall mean the obligation to construct or 

rehabilitate dwelling units as required under Government Code Section 53395.5. 

1.58 Replacement Housing Units shall mean the Affordable Housing Units on 

the Project Site that satisfy the Replacement Housing Obligation, and any Inclusionary Units that 

are affordable under the standards set forth in Government Code Section 53395.3(c) that are 

designated as Replacement Housing Units pursuant to Section 3.1(a)(4). . 

1.59 Residential Acreage means buildable net acres including applicable 

setback areas as required by the Design for Development, but not including adjacent easement 

areas, midblock alleys, neighborhood parks, community facilities and central parking facilities 

serving residential and/or commercial developments. 

1.60 Residential Developable Lot means the Developable Lots that are 

designated primarily for residential use on the Housing Map, as may be revised in a Major Phase 

Approval or Sub-Phase Approval or otherwise in accordance with the DRDAP.  Residential 

Developable Lots shall only include lots that are not subject to the Tidelands Trust and shall not 
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include adjacent easement areas, midblock alleys, neighborhood parks, community facilities and 

central parking facilities serving residential and/or commercial developments.  

1.61 Residential Project has the meaning set forth in the DDA. 

1.62 Residential Unit means a room or suite of two or more rooms that is 

designed for residential occupancy for 32 consecutive days or more, including provisions for 

sleeping, eating and sanitation, for not more than one family, and may include senior and assisted 

living facilities. 

1.63 Section 415 means San Francisco Planning Code section 415. 

1.64 Stormwater Management Controls  has the meaning set forth in the DDA. 

1.65 Sub-Phase has the meaning set forth in the DDA. 

 

1.66 Term shall have the meaning set forth in the DDA.  

1.68 Thirty Percent Minimum has the meaning set forth in Section 2.1 of this 

Housing Plan. 

1.69 TIHDI means the Treasure Island Homeless Development Initiative, Inc., 

a California nonprofit public benefit corporation. 

1.70 TIHDI Replacement Units shall have the meaning set forth in the 

Amended and Restated Base Closure Homeless Assistance Agreement between the Authority 

and TIHDI entered into concurrently with the DDA.   

1.71 TIHDI Units means the Affordable Housing Units constructed by 

Qualified Housing Developers selected by TIHDI subject to Authority Approval on Authority 

Housing Lots in accordance with this Housing Plan. 

1.72 Transferable Infrastructure has the meaning set forth in the DDA. 

1.73 Transferable Infrastructure Liquidation Amount has the meaning set forth 

in Section 2.8(d) of this Housing Plan. 

1.74 Transition Housing Rules and Regulations means the rules and regulations 

adopted by the Authority, as amended from time to time.  The currently adopted Transition 

Housing Rules and Regulations are attached as Attachment C. 

1.75 Transition Units has the meaning set forth in the Transition Housing Rules 

and Regulations. 

1.76 Transitioning Households shall have the meaning set forth in the 

Transition Housing Rules and Regulations. 
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1.77 Twenty-Five Percent Minimum has the meaning set forth in Section 2.1 of 

this Housing Plan. 

1.78 Utility Allowance means a dollar amount determined in a manner 

acceptable to the California Tax Credit Allocation Committee, which may include a dollar 

amount established periodically by the San Francisco Housing Authority based on standards 

established by HUD for the cost of basic utilities for households, adjusted for Household Size.  If 

such dollar amount is not available from the San Francisco Housing Authority or HUD, then 

Developer or Vertical Developer, as applicable, may use another publicly available and credible 

dollar amount that is Approved by the Authority. 

1.79 Vertical Approval has the meaning set forth in the DRDAP. 

1.80 Vertical DDA shall have the meaning in the DDA. Each reference to a 

Vertical DDA in this Housing Plan shall include Vertical LDDAs, as applicable. 

1.81 Vertical Developer shall have the meaning set forth in the DDA. 

1.82 Vertical Improvement is defined in the DDA. 

2. HOUSING DEVELOPMENT 

2.1 Development Program.  Vertical Developers and Qualified Housing 

Developers may develop up to 8,000 Residential Units on the Project Site, including 1,684 

Authority Housing Units (of which up to 435 will be TIHDI Units), 316 Inclusionary Units, and 

6,000 Market Rate Units.  The number of Authority Housing Units and the Inclusionary Units 

allowed shall be equal to twenty-five percent (25%) of the total number of Residential Units that 

are allowed to be developed on the Project Site (the “Twenty-Five Percent Minimum”), 

provided, if certain conditions are satisfied as described in Article 9 of this Housing Plan, then 

the Parties will increase the percentage of Authority Housing Units and Inclusionary Units that 

are allowed to be developed to thirty percent of the total number of Residential Units allowed on 

the Project Site (the “Thirty Percent Minimum”).  The minimum percentage of Affordable 

Housing Units, as it may be increased from the Twenty-Five Percent Minimum to the Thirty 

Percent Minimum in accordance with Article 9, shall be referred to as the “Minimum Affordable 

Percentage”.  The Parties understand and agree that the Authority’s right to construct the number 

of Authority Units and Vertical Developers’ right to construct the n umber of Developer 

Residential Units specified in this Housing Plan is absolute and is based on the total number of 

Residential Units entitled under this Housing Plan.  The Authority’s right and entitlement shall 

not decrease if Vertical Developers ultimately build less than the full entitlement of Developer 

Residential Units permitted on the Project Site, and Vertical Developers’ right and entitlement 

shall not decrease if the Authority ultimately builds less than the full entitlement of Authority 

Housing Units on the Project Site.  Any such decrease in the actual number of Developer 

Residential Units or Authority Housing Units constructed may, at Project completion, cause the 

actual affordable housing percentage (expressed as a comparison of Affordable Units to Market 

Rate Units) to vary from the Minimum Affordable Percentage.  

2.2 Development Process.   
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(1) Subject to the terms of the DDA, Developer shall develop 

the Project Site in a series of Major Phases and, within each Major Phase, in a series of Sub-

Phases.  The DDA includes a process for Developer's submittal of Major Phase Applications and 

Sub-Phase Applications, and for the Authority's review and grant of Major Phase Approvals and 

Sub-Phase Approvals, in accordance with the DRDAP.  The anticipated order of development of 

Major Phases, and Sub-Phases in each Major Phase, including the Completion of the Authority 

Housing Lots, is set forth in the Phasing Plan and the Schedule of Performance, subject to 

revision in accordance with the procedures set forth in the DDA and the DRDAP.   

(2) Developer shall preliminarily identify the number and 

location of anticipated Inclusionary Units for each anticipated Market Rate Project in a Major 

Phase Application, and may revise such number in a Sub-Phase Application, subject to the 

requirements of this Housing Plan.  The final number of Inclusionary Units for each Market Rate 

Project (if any) shall be specified in the applicable Vertical DDA.   

(3) Subject to the terms of the DDA: (i) upon receipt of a Sub-

Phase Approval, Developer shall construct Infrastructure and Stormwater Management Controls 

within such Sub-Phase in accordance with the Schedule of Performance, including Infrastructure 

and Stormwater Management Controls  to serve the Authority Housing Lots; and (ii) at the close 

of conveyance of Market Rate Lots to Vertical Developers (including Developer and Affiliates 

of Developer) for the construction of Residential Projects, Developer shall transfer such Market 

Rate Lots consistent with the requirements of the DDA and this Housing Plan and shall pay to 

the Authority the Developer Housing Subsidy as set forth in this Housing Plan.  

(4) Subject to the terms of the applicable Vertical DDA, 

following receipt of all Vertical Approvals, the Vertical Developer may construct the applicable 

Market Rate Project(s), and upon such construction, the Vertical Developer must include the 

number of Inclusionary Units for such Market Rate Project(s) as are set forth in the Vertical 

DDA. 

2.3 Developer's Obligations Related to Authority Housing Units.  Developer's 

obligations related to the Authority Housing Units are:  (i)  Completion of the Infrastructure and 

Stormwater Management Controls  (or, with respect to Transferable Infrastructure, payment of 

the Transferable Infrastructure Liquidation Amount as set forth in Section 2.8(e) of this Housing 

Plan) on the Authority Housing Lots in accordance with the DDA; (ii)  if the Authority retains 

the Authority Housing Lots as anticipated, to cooperate with the Authority in effectuating any 

post-closing boundary adjustments in accordance with Section 10.5 of the DDA; (iii) if the 

Authority transfers the Authority Housing Lots to Developer pursuant to Section 2.7(b), transfer 

of all Authority Housing Lots to the Authority upon Completion of all Infrastructure and 

Stormwater Management Controls  serving that Lot except for the Transferable Infrastructure in 

accordance with the provisions of the DDA, including this Housing Plan as set forth in Section 

2.7(b) at no cost to the Authority and without consideration to either Party; (iv) payment of the 

Developer Housing Subsidy in compliance with Section 6.1 of this Housing Plan; (v) recordation 

of Vertical DDAs on the Market Rate Lots specifying the number of Inclusionary Units to be 

built on the Market Rate Lots consistent with the applicable Sub-Phase Approval; and (vi) if 

applicable, completion of the Replacement Housing Units as set forth in Section 3.1(a) of this 

Housing Plan.  Except as set forth in Section 3.1(a) of this Housing Plan, Developer shall have 
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no obligation to Complete the Replacement Housing Units or the Authority Housing Projects.  

Developer shall have no obligation to Complete the Transition Units except as may be agreed to 

by Developer in accordance with Section 8.4 of this Housing Plan.  

2.4 Developer Land Conveyances. 

(a) Authority Housing Lots.  The Completed Authority Housing Lots 

shall comprise Residential Acreage equal to approximately twenty-one and seven-tenths percent 

(21.7%) of the total Residential Acreage of the Residential Developable Lots on Treasure Island.  

The total expected Residential Acreage of the Residential Developable Lots and the Completed 

Authority Housing Lots is set forth on the Housing Map.   

(b) Major Phases. The approximate location and size of the Authority 

Housing Lots is set forth in the Housing Map , and may be revised as part of a Major Phase 

Approval or Sub-Phase Approval or otherwise as set forth in the DRDAP.  The Housing Map has 

been designed and Approved so as to maintain general proportionality in location and phasing 

between the development of Market Rate Units and Authority Housing Units at all times.  

Without limiting the foregoing, the Parties agree that in order to provide flexibility in 

implementation: (i) within each Major Phase, the total Residential Acreage of the Authority 

Housing Lots on Treasure Island shall not be less than fifteen percent (15%) of the total 

Residential Acreage of the Market Rate Lots and Authority Housing Lots combined in that 

Major Phase, (ii) at the time of the Approval of the Major Phase that includes the 3,160th 

Developer Residential Unit, the Cumulative Total Authority Housing Acreage on Treasure Island 

shall not be less than twenty percent (20%) of the total Residential Acreage of the Market Rate 

Lots and Authority Housing Lots combined; and (iii) upon the Completion of all Major Phases, 

the Cumulative Total Authority Housing Acreage on Treasure Island shall not be less than 

twenty-one and seven-tenths percent (21.7%) of the total Residential Acreage of the Market Rate 

Lots and Authority Housing Lots combined.  For purposes of this Section, the Percentage of 

Cumulative Total Authority Housing Acreage shall be calculated as follows: (i) the total 

Residential Acreage of the Authority Housing Lots on Treasure Island in a Major Phase 

Application plus the total Residential Acreage of all Authority Housing Lots on Treasure Island 

in all previously Approved Major Phases, divided by (ii) the total Residential Acreage of all 

Market Rate Lots and Authority Housing Lots on Treasure Island in that same Major Phase 

Application plus the total Residential Acreage of all Market Rate Lots and Authority Housing 

Lots on Treasure Island in all previously Approved Major Phases.   

(c) Housing Data Table.  In order to track Developer's compliance 

with this Housing Plan, Developer shall submit a Housing Data Table as part of each Major 

Phase Application and Sub-Phase Application that includes Residential Projects, in the form and 

containing the information set forth in Attachment A, subject to changes and modifications 

Approved by the Authority.  The Authority shall review the Housing Data Table in connection 

with its consideration and Approval of each Major Phase or Sub-Phase Application in 

accordance with the procedures set forth in the DRDAP.  Each Housing Data Table shall include 

the applicable information set forth in Attachment A, including: 
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(1) The location and Residential Acreage for each Authority 

Housing Lot and each Market Rate Lot in that Major Phase or Sub-Phase, as applicable, and 

whether there are any proposed changes from the Housing Map or previous Approvals; 

(2) The percentage of Residential Acreage of Authority 

Housing Lot(s) to the Residential Acreage of Authority Housing Lot(s) and Market Rate Lot(s) 

in that Major Phase or Sub-Phase, as applicable, and the Cumulative Total Authority Housing 

Acreage to date; 

(3) The cumulative number of Developer Residential Units 

(including the number of Inclusionary Units) permitted for development, or if construction is 

complete, actually developed, on Market Rate Lots previously conveyed to Vertical Developers, 

and the number of Developer Residential Units (including the number of Inclusionary Units) 

allocated for development in that Major Phase or Sub-Phase, as applicable; and 

(4) the anticipated location of each anticipated Residential 

Project within the Major Phase or Sub-Phase, as applicable, and the anticipated Authority 

Housing Lot Completion Date, and for each such Market Rate Project, the anticipated acreage, 

height and density and the number of residential units, including the proposed number of 

Inclusionary Units.    

(d) Upon conveyance of property within a Sub-Phase to the Developer 

in accordance with the DDA, the Authority shall retain the Authority Housing Lots, unless the 

Parties mutually agree to the transfer of the Authority Housing Lots to the Developer.  In 

connection with development of each Sub-Phase, if the Authority Housing Lots are transferred to 

Developer, Developer shall convey to the Authority Developer's interest in the Authority 

Housing Lots without cost to the Authority upon Completion of all Infrastructure and 

Stormwater Management Controls except for the Transferable Infrastructure for such Authority 

Housing Lots in accordance with the procedures set forth below in the DDA and Section 2.7(b) 

of this Housing Plan.  If the Authority Housing Lots are retained by the Authority, Developer 

shall Complete the Infrastructure and Stormwater Management Controls on the Authority 

Housing Lots in accordance with the procedures set forth below in Section 2.8 of this Housing 

Plan. 

2.5 Selection of Approved Sites.   

(a) Developer has selected and the Authority has Approved generally 

designated sites for the development of the Authority Housing Units as shown on the Housing 

Map (individually, an "Approved Site" and collectively, the "Approved Sites"), including 

additional sites if the Maximum Public Financing Revisions or the Partial Public Financing 

Revisions are made as set forth in Article 9 below.    

(b) In each Major Phase Application and Sub-Phase Application, 

Developer will confirm the location and size of the Approved Sites, or propose any changes to 

the Approved Sites with an explanation for the proposed change.  Any proposed change will be 

shown on a revised Housing Map in the form of Attachment B.  The final Approved Sites shall 

be as set forth in each Sub-Phase Approval, and shall be the Authority Housing Lots in that Sub-
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Phase.  Notwithstanding a Sub-Phase Approval, Developer may subsequently seek a substitution 

or alteration as set forth in Section 2.6 of this Housing Plan. 

(c) Within sixty (60) days following the Authority Housing Lot 

Completion Date, Developer shall (if applicable) convey to the Authority Developer's interest in 

the applicable Authority Housing Lot.  

2.6 Site Alteration Process.  Developer may request to substitute an alternate 

Authority Housing Lot for any of the Approved Sites or to make material changes to the size or 

boundaries of an Approved Site, with a brief explanation as to why Developer is requesting the 

substitution or change.  Any substitution or material change shall be subject to the Authority's 

review and Approval, in its reasonable discretion if the request is made before or as part of a 

Sub-Phase Application, and in its sole discretion if the request is made at any time after receipt 

of a Sub-Phase Approval.  In determining whether to approve a substitution or material change 

before or as part of a Sub-Phase Application, the Authority will consider, at a minimum, the 

following: 

 

(1) Size.  The alternative parcel should be approximately the 

same size as the parcel it is intended to replace (or, if it is different, then Developer shall show 

what other adjustment(s) are proposed to Approved Sites on the Housing Map to meet the 

required Percentage of Cumulative Total Authority Housing Acreage as required pursuant to 

Section 2.4(b)).   

(2) Dimensions.  Parcel dimensions shall be generally typical 

in shape as compared to Market Rate Lots, reflective of the block configuration. 

(3) Frontages.  Each parcel shall have a minimum of one (1) 

frontage that provides immediate vehicular access in a manner consistent with the Design for 

Development and immediate pedestrian access to a public walkway or right of way. 

(4) Fiscal Impact.  The alternative parcel or material change 

should not have a negative impact on the reasonably anticipated or proposed financing for the 

development of Affordable Housing Units on the site when compared to the original parcel.   

(5) Dispersal of Affordable Units, Timing and Location.  The 

alternative parcel, when compared to the site it is intended to replace, maintains the overall 

balance of providing Authority Housing Lots with access to transit, proximity to parks and other 

public amenities and that are dispersed throughout the Project Site, integrates the Affordable 

Housing Units and the Market Rate Units, and generally maintains the timing and proportionality 

of Market Rate Lots and Authority Housing Lots relative to the Phasing Plan and the Schedule of 

Performance.       

(6) Site Conditions.  The proposed substitution or change 

should not result in a parcel that is more difficult or expensive to develop (i.e., sites that include 

the need for extensive retaining walls, subsurface improvements, ongoing monitoring 

responsibilities, or that cannot accommodate the contemplated parking or common areas). 
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(7) TIHDI Approval.  If the proposed substitution or change is 

to an Authority Housing Lot that the Authority has designated for development by TIHDI or a 

TIHDI member organization, then the Authority will consult with TIHDI and the TIHDI member 

organization and take into account any reasonable objections raised by TIHDI or the TIHDI 

member organization. 

(8) Other Matters.  The Authority may consider such additional 

or unique matters as may arise during the course of the development of the Project. 

2.7 Transfer of Authority Housing Lots.   

(a) Retention of Authority Housing Lots.  The Parties anticipate that 

the Authority will retain the Authority Housing Lots in each Sub-Phase (although the Authority 

may transfer the Authority Housing Lots to Developer at Sub-Phase Approval upon mutual 

agreement of the parties, as set forth in the DDA).  If boundary corrections to the Authority 

Housing Lots and the Market Rate Lots are required upon Completion of the Infrastructure and 

Stormwater Management Controls  in a Sub-Phase or in connection with the conveyance of a 

Residential Developable Lot, the Parties agree to cooperate in effecting such boundary 

adjustments in accordance with the DDA.   

(b) Transfer of Authority Housing Lots.  In the event that the 

Authority transfers the Authority Housing Lots to Developer at the time of the Sub-Phase 

conveyance, Developer shall convey back to the Authority and the Authority shall accept 

Developer's interest in the Authority Housing Lots in accordance with Section 3.7 of the DDA.  

Any conveyance of the Authority Housing Lots from Developer to the Authority shall be at no 

cost to the Authority and without consideration to either Party.  The Authority shall accept 

conveyance of the Authority Housing Lots no later than sixty (60) days following the Authority 

Housing Lot Completion Date.  

2.8 Completion of Authority Housing Lots. 

(a) Subject to the terms of the DDA, Developer shall Complete the 

Infrastructure and Stormwater Management Controls for the Authority Housing Lots as set forth 

in the Schedule of Performance and the applicable Sub-Phase Approval and Developer shall 

either Complete the Transferable Infrastructure or pay the Transferable Infrastructure 

Liquidation Amount as set forth in subsection (d) or (e) below.  Each Completed Authority 

Housing Lot shall meet the standards for it to be a Developable Lot as set forth in the DDA.  The 

Parties understand and agree that the Infrastructure and Stormwater Management Controls  

(excluding the Transferable Infrastructure) on the Authority Housing Lots and the Market Rate 

Lots within a Sub-Phase shall be Completed at or around the same time, subject to variations as 

set forth in the applicable Sub-Phase Approval and the Phasing Plan. 

(b) Developer and the Authority agree to work together and keep the 

other informed as to the expected dates for the Completion of Infrastructure and Stormwater 

Management Controls within a Sub-Phase, the Authority Housing Lot Completion Date, the 

status of any pending tax credit applications, the closing date for the transfer of Market Rate Lots 

to Vertical Developers, the expected date for the Commencement of Market Rate Projects and 
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Authority Housing Projects, and the expected payment date for the Developer Housing Subsidy.  

Without limiting the foregoing, Developer shall use good faith efforts to notify the Authority 

approximately six (6) months before the anticipated date of the Authority Housing Lot 

Completion Date. 

(c) Not less than ninety (90) days before the Authority Housing Lot 

Completion Date, Developer shall give the Authority notice of the availability of the Authority 

Housing Lot and include with such notice a parcel map showing the Authority Housing Lot.    

(d) The Parties intend that Transferable Infrastructure related to an 

Authority Housing Lot will be completed by Developer in coordination with the development of 

the Authority Housing Project on the Authority Housing Lot.  Developer's obligation to 

Complete the Transferable Infrastructure will be secured by Adequate Security as set forth in the 

DDA, and the Authority shall provide Developer with all access needed to Complete the 

Transferable Infrastructure on the Authority Housing Lots.  Developer shall coordinate the 

construction of the Transferable Infrastructure with the construction of the Authority Housing 

Project to ensure that (i) the Transferable Infrastructure (other than utility laterals serving the 

applicable Authority Housing Lot) is Completed at or before Completion of the Authority 

Housing Project, (ii) the utility laterals serving the applicable Authority Housing Lot are 

Completed in coordination with the construction of the Authority Housing Project, and (iii) 

Developer's work does not interfere with or obstruct the Qualified Housing Developer's work 

during such construction to the maximum extent reasonably feasible and that the Qualified 

Housing Developer's work similarly does not interfere with Developer's work.  Notwithstanding 

the foregoing, if Developer or Vertical Developer have Commenced the Transferable 

Infrastructure on all of the Lots adjacent to an Authority Housing Lot, then Developer shall have 

the right to Commence and Complete the Transferable Infrastructure related to that Authority 

Housing Lot (other than the utility laterals for that particular Authority Housing Lot) even 

though development of the applicable Authority Housing Project may not yet have Commenced.   

Developer may exercise such right by providing to the Authority not less than ninety (90) days 

notice of its intent to Commence the Transferable Infrastructure, and such right shall accrue 

unless (i) the Authority objects within thirty (30) days following the Authority’s receipt of 

Developer’s notice, and (ii) the Parties agree, within ninety (90) days following the Authority’s 

objection, to a payment amount equal to Developer's anticipated cost of Completing some or all 

of the Transferable Infrastructure on the remaining Authority Housing Lots (the “Transferable 

Infrastructure Liquidation Amount”).  The Parties shall meet and confer in good faith during the 

90-day period (or such longer period as may be agreed to by the Parties) to reach agreement on 

the Transferable Infrastructure Liquidation Amount.  Developer shall provide its estimate of such 

costs, together with reasonable backup documentation, based upon the Transferable 

Infrastructure Completed by Developer to date in that Sub-Phase.  If the Parties are able to reach 

agreement on the Transferable Infrastructure Liquidation Amount, then Developer shall 

promptly pay this sum to the Authority and thereafter (i) Developer shall be released from the 

obligation to Complete that portion of the Transferable Infrastructure for which Developer has 

paid the Transferable Infrastructure Liquidation Amount, and (ii) the Authority shall release any 

associated Adequate Security in accordance with the DDA.  Upon receipt, the Authority shall 

contribute the Transferable Infrastructure Liquidation Amount to the applicable Authority 

Housing Projects for Completion of the Transferable Infrastructure and for no other purpose.  If 

the Parties are not able to reach agreement on the Transferable Infrastructure Liquidation 
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Amount within the time frame set forth above, then Developer shall have the right to Complete 

the Transferable Infrastructure related to the Authority Housing Lots notwithstanding the 

Authority’s failure to Commence the applicable Authority Housing Projects.  The Parties agree 

that Completion of the utility laterals on the Authority Housing Lots prior to commencement of 

construction of the Authority Housing Project on a particular Authority Housing Lot may result 

in the lateral being moved or replaced.  Notwithstanding anything to the contrary above,  to 

avoid unnecessary costs and duplication of work if Developer elects to Complete the 

Transferable Infrastructure on an Authority Housing Lot before Completion of the Authority 

Housing Project on that Authority Housing Lot, Developer shall complete all of the Transferable 

Infrastructure except for the utility laterals and Developer shall pay to the Authority a 

Transferable Infrastructure Liquidation Amount payment equal to the cost of Completing the 

utility lateral, as determined by Developer and Approved by the Authority.  Developer shall pay 

this amount upon Completion of the remaining Transferable Infrastructure and upon such 

payment (i) Developer shall be released from any obligation to Complete the applicable utility 

lateral and (ii) the Authority shall release any associated Adequate Security in accordance with 

the DDA. 

(e) Developer shall also have the right to request at any time following 

the Authority Housing Lot Completion Date to pay the Transferable Infrastructure Liquidation 

Amount in lieu of the obligation to Complete the Transferable Infrastructure for such Authority 

Housing Lot.  If the Parties are able to agree upon the Transferable Infrastructure Liquidation 

Amount as set forth in subsection (d) above, then Developer shall pay this amount to the 

Authority at such time and thereafter (i) Developer shall be released from the obligation to 

Complete the Transferable Infrastructure for which the Transferable Infrastructure Liquidation 

Amount has been paid and (ii) the Authority shall release any associated Adequate Security as 

set forth in the DDA.  The Authority shall use such funds for the Transferable Infrastructure, and 

for no other purpose, as set forth in subsection (d) above.  If the Parties are not able to agree 

upon the Transferable Infrastructure Liquidation Amount, then there will be no action or 

payment on the Transferable Infrastructure unless and until Developer provides notice to the 

Authority pursuant to subsection (d) above of its intent to Commence the Transferable 

Infrastructure on a particular Authority Housing Lot or Developer is otherwise required to 

Commence and Complete the Transferable Infrastructure in accordance with this Section 2.8. 

(f) If Developer has Completed all of the Infrastructure and 

Stormwater Management Controls except for the Transferable Infrastructure in a Sub-Phase and 

Developer or a Vertical Developer have Commenced the Transferable Infrastructure on all of the 

Market Rate Lots in the Sub-Phase, and Developer has not yet begun the Transferable 

Infrastructure or paid the Transferable Infrastructure Liquidation Amount for one or more of the 

Authority Housing Lots in that Sub-Phase, then the Authority shall have the right, by giving 

Developer written notice, to require Developer to Complete the Transferable Infrastructure 

related to the Authority Housing Lots in that Sub-Phase in accordance with the DDA and the 

Development Requirements.  Developer shall Commence the Transferable Infrastructure within 

one hundred twenty (120) days following the Authority’s notice and diligently prosecute the 

same to Completion, in accordance with the DDA and the Development Requirements (and in a 

time frame generally consistent with the Completion of the Transferable Infrastructure on the 

Market Rate Lots but in no event later than 12 months following the date of Commencement of 

the Transferable Infrastructure).  Transferable Infrastructure shall be accepted in accordance with 
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the process and procedures set forth in the DDA and the Treasure Island Subdivision Code for 

the acceptance of public infrastructure.   

(g) If the Authority transfers the Authority Housing Lots to Developer 

as part of a Sub-Phase conveyance, Developer shall take such actions as may be reasonably 

requested by the Authority (including the early transfer of the applicable real property or entering 

into binding agreements for the transfer of the real property) to provide evidence of site control 

for the Authority or a Qualified Housing Developer (including a Qualified Housing Developer 

selected by TIHDI) or as otherwise may be needed in connection with any financing application 

for an Authority Housing Lot, provided that Developer shall assume no liability relating to any 

such application or the failure to obtain financing. 

2.9 Maintenance of Authority Housing Lots. 

Following Completion and conveyance to the Authority, the Authority 

shall maintain or cause to be maintained the Authority Housing Lots in a safe and orderly 

condition free from debris and unsightly vegetation. 

3. AFFORDABLE HOUSING DEVELOPMENT 

3.1 Authority Development of Authority Housing Units.   

(a) The Authority may cause to be constructed by Qualified Housing 

Developers, (including Qualified Housing Developers selected by TIHDI with Authority 

Approval) up to One Thousand Six Hundred Eighty Four (1,684) Authority Housing Units on the 

Authority Housing Lots (or 21.1% of the maximum build-out of the Project Site with Eight 

Thousand (8,000) Residential Units).  The mix of For-Sale and For-Rent Residential Units, the 

size of the Authority Housing Units, whether the Authority Housing Units are senior or family 

units and the allocations of Authority Housing Units among affordability levels shall be 

determined by the Authority in the exercise of its sole and absolute discretion in accordance with 

applicable law, including the Replacement Housing Obligation, provided that the Authority shall 

ensure that the Transition Housing Rules and Regulations are properly and timely implemented.  

Notwithstanding anything to the contrary set forth above, the Parties have agreed to the 

following to ensure that the Replacement Housing Obligation are satisfied:  

(1) Developer shall not demolish any housing units on YBI 

until Developer has (i) obtained a Sub-Phase Approval for the first Sub-Phase that includes an 

Authority Housing Lot large enough to build not fewer than 55 Affordable Housing Units, the 

Market Rate Lots in that Sub-Phase are conveyed to Developer, Developer has Commenced the 

construction of Infrastructure and Stormwater Management Controls in that Sub-Phase and 

provides evidence reasonably satisfactory to the Authority that the Authority Housing Lot 

Completion Date for the applicable Authority Housing Lot is scheduled to occur within twenty-

four (24) months, or (ii) the Authority has approved an alternative means of meeting the 

Replacement Housing Obligation;   

(2) Developer shall not have the right to rely on a Developer 

Extension or Economic Delay (as those terms are defined in the DDA) to extend the Authority 
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Housing Lot Completion Date for the Authority Housing Lot designated for satisfaction of the 

Replacement Housing Obligation related to the demolition of the YBI units; 

(3)  Notwithstanding the five (5) year deferral on the payment 

of the Developer Housing Subsidy as set forth in Section 6.1 of this Housing Plan, the Authority 

shall have the right to all of the accrued Developer Housing Subsidy during such five (5) year 

period as and when needed to Complete the first Authority Housing Project satisfying the 

Replacement Housing Obligation (including, at the Authority's sole discretion, a smaller number 

of Authority Housing Units than contemplated on the Housing Data Table if the Authority elects 

to develop a smaller project); 

(4) Inclusionary Units that meet the Affordability requirements 

of the Replacement Housing Obligation may be counted for purposes of satisfying the 

Replacement Housing Obligation.  Furthermore, if the Authority reasonably believes that the 

first Authority Housing Project will not be completed in time to satisfy the Replacement Housing 

Obligation for the demolished YBI housing units, the Parties shall designate additional 

Inclusionary Units as may be required to satisfy the Replacement Housing Obligation, and the 

cost to Developer of any required decrease in the Affordable Housing Cost for any Inclusionary 

Unit will be credited against the next Developer Housing Subsidy payable by Developer.  

Developer shall include in the Vertical DDAs entered into before satisfaction of the Replacement 

Housing Obligation related to the demolition of the YBI units the ability for Developer to adjust 

the Affordable Housing Cost level for Inclusionary Units required in such Vertical DDA (and not 

yet Completed or sold to occupying households) in order to meet this requirement.  Upon any 

such adjustment in the Affordable Housing Cost level for an Inclusionary Unit, Developer (or 

Vertical Developer, if applicable) shall provide evidence of the increased cost to Developer (or 

Vertical Developer) and the parties shall meet and confer in good faith to reach agreement on the 

amount of such cost.  If the Parties are not able to agree on the cost within sixty (60) days, then 

either Party shall have the right to initiate arbitration to determine the cost in accordance with 

section 15.3.2 of the DDA;  

(5) If the Replacement Housing Obligation is not satisfied for 

the demolished YBI housing units notwithstanding the agreement in clauses (1) through (4) 

above, then Developer shall be required, upon the Authority's request, to Complete the first 

Authority Housing Project on the Authority Housing Lot as needed to satisfy the Replacement 

Housing Obligation, provided (i) Developer shall be permitted to develop the Authority Housing 

Project with only as many Affordable Housing Units as may be required to satisfy the 

Replacement Housing Obligation but Developer may increase the number of Affordable Housing 

Units to the extent there is available Developer Housing Subsidy to Complete such larger 

project, and (ii) the Authority and Developer shall meet and confer in good faith to reach 

agreement on the number of additional Affordable Housing Units to be built, the cost of building 

such Affordable Housing Units, and the building footprint of the Affordable Housing Project to 

be built recognizing the Authority's goal of maximizing land available for future development of 

Affordable Housing Projects.  If the parties are not able to reach agreement on the number, cost 

or building footprint of additional Affordable Housing Units to be built within sixty (60) days, 

and the Authority still wants Developer to Complete the Affordable Housing Units to satisfy the 

Replacement Housing Obligation, then Developer shall only be obligated to build the number of 

Affordable Housing Units needed to satisfy the Replacement Housing Obligation for the 
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demolished YBI housing units and Developer shall retain and use existing or future Developer 

Housing Subsidy as needed to Complete the Authority Housing Project, and such Developer 

Housing Subsidy used by Developer shall no longer be due or payable to the Authority. 

(b) The Authority shall have the sole discretion to determine the 

number of Authority Housing Units to be constructed on an Authority Housing Lot, provided 

that such construction is permitted by the Development Requirements and is supportable by the 

Infrastructure and Stormwater Management Controls applicable to such Authority Housing Lot.   

(c) The Parties currently contemplate that the Authority will construct 

up to 1,684 Authority Housing Units on the Authority Housing Lots in order to meet the Twenty-

Five Percent Minimum when combined with the Inclusionary Units.  Notwithstanding the 

foregoing, the Authority shall have the right to construct or cause the construction of Affordable 

Housing Units in excess of the Twenty-Five Percent Minimum if construction will not (i) 

materially adversely affect Developer’s development in the remaining portions of the Project 

Site, (ii) require any material changes in the Infrastructure and Stormwater Management 

Controls or the costs thereof, (iii) create any material adverse changes in traffic or other 

environmental considerations, including delays to Developer or Vertical Developer because of 

environmental review or compliance, (iv) decrease the number of Market Rate Units that can be 

developed by Developer and Vertical Developers below 6,000 Market Rate Units, or 

(v) otherwise materially increase the cost to Developer or any Vertical Developer of performing 

its obligations under the DDA; provided, however, in no event will the Authority have the right 

to construct or cause to be constructed more than the 2,105 Authority Housing Units allowed 

under the Thirty Percent Minimum, except as may occur pursuant to subsection (d) below.   

(d) Upon the last Sub-Phase Approval in the last Major Phase, any 

difference between the cumulative total of Market Rate Units to be built by Vertical Developers 

at the Project Site (as set forth in all of the Sub-Phase Approvals) and the cumulative total 

number of Market Rate Units that were entitled under the Project Approvals shall be available 

for Affordable Housing on the Authority Lots.  Any increase in the number of Authority Units 

under this Section 3.1(d) shall be made without cost to Developer and without any change to the 

Infrastructure and Stormwater Management Controls  to be Completed by Developer.  

3.2 Authority Housing Project Design.  On or before submission to the 

Authority Board, the Authority or a Qualified Housing Developer (including a Qualified 

Housing Developer selected by TIHDI with Authority Approval), as applicable, shall submit 

proposed Schematic Design Drawings for each proposed Authority Housing Project to 

Developer for review and comment.  Developer's review shall be reasonable and shall be limited 

to conformity with the Development Requirements.  If Developer believes that any Design 

Drawings are not consistent with the Development Requirements, Developer shall provide a 

written statement of the inconsistencies and a statement of the changes needed in order to cause 

the Authority Housing Project to be consistent with the Development Requirements.  Developer 

shall review and provide any comments within thirty (30) days of submission to Developer.  

Notwithstanding anything to the contrary above, the Authority shall have the right to approve or 

reject the Schematic Design Drawings notwithstanding any Developer objection, provided that 

the Schematic Design Drawings are consistent with the Development Requirements. 
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3.3 Uses of Authority Housing Lots.  The Authority Housing Lots shall only 

be used for development of Authority Housing Units, provided that the Authority Housing 

Projects may contain Parking Spaces and ancillary uses such as child care, social services or 

related tenant-serving uses consistent with the Development Requirements.  Ancillary 

neighborhood retail uses may only be developed on the Authority Housing Lots with the prior 

Approval of Developer.  The Authority shall record restrictions on the Authority Housing Lots to 

ensure that the Affordable Housing Units remain affordable in accordance with the requirements 

of this Agreement.  The Authority shall record covenants on Transition Units that do not initially 

qualify as Affordable Housing Units (based on the income level of the applicable Transitioning 

Household) to make them Affordable Housing Units immediately upon the vacancy or departure 

of the initial Transitioning Household.  The Authority will not subordinate its fee interest in the 

Authority Housing Lots to any financing lien; provided, however, the affordability restrictions 

may in the Authority's sole discretion, be subordinated to construction and permanent financing 

related to the development of an Authority Housing Project. 

3.4 Requirements for Authority Housing Projects.  The Authority shall require 

all Qualified Housing Developers to comply with the applicable requirements of the DDA and 

this Housing Plan, including but not limited to the Development Requirements.  Each Authority 

Housing Project will be developed under a lease disposition and development agreement 

Approved by the Authority and substantially similar in form to the Vertical DDA attached to the 

DDA.    

4. VERTICAL HOUSING PROGRAM 

4.1 Unit Count and Mix.  Vertical Developers may develop up to Six 

Thousand (6,000) Market Rate Units on the Project Site.  The Vertical DDAs for the Market 

Rate Projects will require a mix of For Sale and Rental Residential Units, provided that, at the 

time of Approval of each Major Phase, not less than ten percent (10%) of the Developer 

Residential Units designated to date shall be For Rent, subject to any deviations as may be 

agreed to by the Authority Director in his or her discretion.  Units shall be considered designated 

For Rent (i) if located on a Lot that has not been transferred to a Vertical Developer, they are 

identified in the then current Approved Housing Data Table as For Rent (and, as a condition 

subsequent, such Units will be designated as For Rent in the applicable Vertical DDA), and (ii) if 

located on a Lot that has been transferred to a Vertical Developer, the Vertical DDA for that Lot 

requires the Units be For Rent.  The Developer Residential Units required under this Section 4.1 

to be Rental Residential Units shall remain For Rent for the useful life of the applicable building 

and such units will not be mapped for individual unit ownership, provided, however, this 

prohibition on condominium conversion shall only apply to the ten percent of the Rental 

Residential Units required pursuant to this Section 4.1 and shall not apply to any Developer 

Residential Units Developer elects to designate as Rental Residential Units that exceed the 

required ten percent (10%).  The prohibition on condominium conversion on the required Rental 

Residential Units shall be included in the applicable Vertical DDAs. 

The Housing Data Table submitted with each Major Phase and Sub-Phase 

Application will provide the maximum number of Developer Residential Units, including the 

number of Inclusionary Units, per Market Rate Lot.  The Housing Data Table shall also provide 

the breakout between the number of For-Rent and For-Sale Units.  Developer may revise these 
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numbers at any time before execution of a Vertical DDA and the corresponding transfer of a 

Market Rate Lot to a Vertical Developer, subject to the prior written Approval of the Authority 

in accordance with this Housing Plan and the DRDAP.      

4.2 Vertical DDA.  Each Vertical Developer of a Market Rate Lot shall enter 

into a Vertical DDA before or in connection with the conveyance of the applicable real property 

to a Vertical Developer and before the start of development of that Residential Developable Lot.  

The Vertical DDA will be substantially in the form required under section 4.1 of the DDA and 

shall specify, among other things (i) the maximum number of Market Rate Units allowed to be 

developed on the Residential Developable Lot, (ii) if applicable, the minimum number of 

Inclusionary Units to be constructed in connection with the development of the Residential 

Developable Lot (consistent with Section 5.1(a) of this Housing Plan), (iii) if applicable, the 

Affordability level of each Inclusionary Unit (consistent with Section 5.1(a) of this Housing 

Plan), (iv) the maximum number of Parking Spaces that can be developed on the Residential 

Developable Lot, and (v) the Authority's right to approve the location of the Inclusionary Units 

before recordation of the Declaration of Restrictions as set forth in Section 5.1(f) of this Housing 

Plan.  

4.3 Vertical Developer Discretion.  Vertical Developers will have the 

flexibility to select the size and type of Residential Units, subject to the Development 

Requirements and the approved Vertical DDA.  Vertical Developers may also adjust the number 

of Market Rate Units so long as they do not exceed the maximum number of Market Rate Units 

permitted in the Vertical DDA, provided, any such adjustment shall not change the Developer 

Housing Subsidy payment obligations of Developer as set forth in this Housing Plan.   

5. INCLUSIONARY HOUSING REQUIREMENTS 

5.1 Inclusionary Housing Requirements.   

(a) Development of Inclusionary Units.  Five percent (5%) of all 

Developer Residential Units shall be Inclusionary Units, with an average Affordable Housing 

Cost for the For-Sale Inclusionary Units Affordable to households with incomes not exceeding 

one hundred percent (100%) of Area Median Income and an Affordable Housing Cost for the 

For-Rent Inclusionary Units Affordable to households with incomes not exceeding sixty percent 

(60%) of Area Median Income (the "Inclusionary Obligation").    

(b) Developer Flexibility.  Developers shall not be required to include 

any Inclusionary Units within the Non-Inclusionary Projects.  Developer shall have discretion to 

determine the exact number of Inclusionary Units to be developed on each Market Rate Lot and 

the Affordability level of each Inclusionary Unit, provided that (i) the Housing Data Table to be 

provided with each Major Phase and Sub-Phase Application shall identify the location of the 

Market Rate Lots containing Inclusionary Units, the number of Inclusionary Units, and for Sub-

Phase Applications only, the Affordability level and tenure (i.e., ownership or rental) for the 

Inclusionary Units, and the Inclusionary Unit allocation shall be in accordance with the 

Approved Housing Data Table subject to any subsequent revisions approved by the Authority in 

accordance with the DRDAP, (ii) the number of Inclusionary Units in each Market Rate Project, 

excluding the Non-Inclusionary Projects, shall range from five percent (5%) to no more than ten 
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percent (10%) of the total For-Sale Units and to no more than twenty percent (20%) of the total 

For-Rent Units within that Market Rate Project (subject to the Authority's right to require a 

higher number of Inclusionary Units in a Market Rate Project if required following Developer's 

failure to meet an Inclusionary Milestone as set forth in subsection (c) below); and (iii) 

Developer can demonstrate that the Inclusionary Obligation has been or will be satisfied at each 

Inclusionary Milestone as set forth in Section 5.1(c) of this Housing Plan.   

(c) Inclusionary Milestones.  Developer shall demonstrate compliance 

with the Inclusionary Obligation at each Inclusionary Milestone, which are the dates of the 

conveyance to Vertical Developers of Market Rate Lots allowing for the development of (i) two 

thousand two hundred ten (2,210) Developer Residential Units, (ii) three thousand one hundred 

sixty (3,160) Developer Residential Units, (iii) four thousand seven hundred forty (4,740) 

Developer Residential Units, and (iv) the last Residential Developable Lot (each, an 

"Inclusionary Milestone").  Developer shall demonstrate compliance with the Inclusionary 

Obligation at each Inclusionary Milestone by providing the Authority with executed Vertical 

DDAs stating the required number of Inclusionary Units and the required Affordability level for 

those units, as well as the maximum number of Developer Residential Units allowed in the 

Vertical DDAs.  If for any reason, the number of Inclusionary Units is less than five percent 

(5%) or the average Affordable Housing Cost level is higher than one hundred percent (100%) of 

Area Median Income for the For Sale Units at any one of the Inclusionary Milestones, then  the 

Authority may, in its discretion, delay Approval of the next Major Phase or Sub-Phase 

Application, as the case may be, until the Authority has Approved a plan prepared by Developer 

to achieve the required number of Inclusionary Units as soon as possible.  As part of the 

Approved plan, the Authority may allow exceptions to the requirements or limitations in this 

Housing Plan, including, but not limited to an increase in the percentage of Inclusionary Units 

exceeding the maximum percentages set forth in Section 5.1(b) above, the inclusion of 

Inclusionary Units in Non-Inclusionary Projects and/or Affordable Housing Costs lower than the 

ranges set forth in Section 5.1(f).  As part of an Approved plan, the Authority may also require 

Developer to record Notices of Special Restrictions on Lots that are Completed but not yet sold 

to a Vertical Developer setting forth the required number of Inclusionary Units for such Lots, but 

this shall not, by itself, count toward compliance with the Inclusionary Obligation unless the 

Approved plan expressly provides that it will count toward compliance.  Developer's proposed 

plan for achieving the Inclusionary Housing obligation shall be presented to the Authority no 

later than thirty (30) days after the Inclusionary Milestone in which the Inclusionary Obligation 

was not met.  Notwithstanding anything to the contrary above, if Developer has not satisfied the 

Inclusionary Obligation at an Inclusionary Milestone, and such failure is not remedied in 

accordance with the requirements and timing set forth in the Approved plan, then the failure to 

meet the requirements of the Approved plan shall be an Event of Default.   

(d) Recordation of Inclusionary Restrictions.  Developer shall impose 

the Inclusionary Obligation on each Vertical Developer of a Market Rate Lot excluding the Non-

Inclusionary Projects.  The obligation will be imposed in the Vertical DDA for the Market Rate 

Lot and shall include the following (i) the designated number and Affordable Housing Cost level 

of Inclusionary Units to be developed on that Market Rate Lot, (ii) whether the Market Rate 

Units (and thereby the Inclusionary Units) will be For Rent or For Sale and the minimum term of 

the Inclusionary Obligation, and (iii) specifying the Authority's right to Approve the location of 

each Inclusionary Unit.      
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(e) Financing Inclusionary Units.  Vertical Developers are responsible 

for financing the development of the Inclusionary Units included within their Market Rate 

Residential Projects and may access financing sources such as Four Percent (4%) Low Income 

Housing Tax Credits, Tax Exempt Bond proceeds and other sources of below market rate 

housing financing, to the extent the Market Rate Residential Project qualifies for such financing 

and such financing is available.  The Authority has no obligation to provide any funding to 

Vertical Developers for the construction of Inclusionary Units or otherwise.  Units that are 

financed with Four Percent Low Income Housing Tax Credits shall count as Inclusionary Units 

but such Inclusionary Units shall not be subject to any restrictions or monitoring by MOH or the 

Authority except as set forth in Section 415.3(c)(4)(C) and (D).  Upon recordation of the deed 

restriction required by the Four Percent Low Income Housing Tax Credits, any Notice of Special 

Restriction or other Declaration of Restriction recorded against the Inclusionary Units or the 

property for the benefit of the City or the Authority shall be removed.   

(f) Continued Affordability of Inclusionary Units.  No later than the 

first rental or sale of an Inclusionary Unit (except for those Inclusionary Units financed with 

Four Percent (4%) Low Income Housing Tax Credits), Vertical Developers will record against 

the Inclusionary Unit a Declaration of Restrictions appropriate for the Inclusionary Unit as 

required by MOH.  The form of such restrictions or notices shall be consistent with the forms 

used by MOH under Section 415 as of the effective date of the DDA, with such modifications to 

conform to this Housing Plan and shall be Approved by the Developer and the Authority.  

Vertical Developers will, upon recordation, provide to the Authority a copy of the applicable 

Declaration of Restriction.  Upon the sale of each For-Sale Inclusionary Unit, the Vertical 

Developer shall promptly provide to the Authority a copy of the recorded grant deed as well as 

the above recorded documents showing the date of recording and the document numbers.  Sale 

Inclusionary Units shall be Affordable to households with incomes permitted by the specified 

Affordable Housing Cost for that Inclusionary Unit in accordance with this Housing Plan. 

(g) Comparability.  The Inclusionary Units shall be intermixed and 

dispersed throughout the Project Site in locations approved by the Authority, and will be 

indistinguishable in exterior appearance from the Market Rate Units in the same Residential 

Project.  The Inclusionary Units and the Market Rate Units in the same Residential Project with 

the same Household Size shall be substantially similar in size, type, amenities and overall quality 

of construction, but interior features need not be the same as those of the Market Rate Units as 

long as such features are of good quality and are consistent with the Development Requirements.   

(h) Marketing and Operations Guidelines for Inclusionary Units.  A 

Vertical Developer may not market, rent or sell Inclusionary Units until MOH has Approved the 

following for such Inclusionary Units: (i) the marketing plan (that includes any preferences 

required by MOH pursuant to the MOH Manual following the pre-marketing set forth in Section 

8.5 of this Housing Plan); (ii) conformity of the rental charges and purchase prices for such 

Inclusionary Units with this Housing Plan; (iii) conformity of purchase prices or rental charges 

for Parking Spaces with this Housing Plan; (iv) eligibility and income-qualifications of renters 

and purchasers (collectively "Marketing and Operations Guidelines").  The Marketing and 

Operating Guidelines shall conform to the City and County of San Francisco Residential 

Inclusionary Affordable Housing Program Monitoring and Procedures Manual, attached to this 

Housing Plan as Attachment D (the "MOH Manual") with such updates or changes as are 
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permitted under the Development Agreement.  To the extent that the terms of the MOH Manual, 

either in its current form or as amended from time to time, are inconsistent with or conflict with 

this Housing Plan as amended from time to time, the terms of this Housing Plan shall prevail. 

Accordingly, the Parties agree to the following changes to the MOH Manual: (a) all Inclusionary 

Units shall be on the Project Site, and there will be no in-lieu payment, off-site, or land 

dedication option; (b) the income requirements for ownership units shall be 100% of Area 

Median Income on average and 60% of Area Median Income for rental units; (c) the pricing 

methodology for the Sale Inclusionary Units shall be calculated as provided in Section 1.2 of this 

Housing Plan; (d) there shall be no bundling of parking with an Inclusionary Unit as set forth in 

Section 7.1 of the Housing Plan; and (e) pre-marketing requirements as set forth in Section 8.5 of 

this Housing Plan shall prevail.  Vertical Developers shall submit the Marketing and Operations 

Guidelines to the Authority not later than ninety (90) days before the date Vertical Developer 

expects to begin marketing the Market Rate Units.  The Authority shall review and consider 

Approval of the Marketing and Operations Guidelines in accordance with the Vertical DDA and 

this Housing Plan.  

(i) Homeowners' Association Assessments.  The initial amount of 

contributions to a homeowners association required to be made by a purchaser of an Inclusionary 

Unit shall not be increased for a period of one year following the date that the first Inclusionary 

Unit in the Residential Project has been sold to an owner/occupant, provided, any such 

provisions are approved by the California Department of Real Estate.  Neither Developer nor any 

Vertical Developer shall be required to make any contribution to any homeowners' association to 

cover any shortfall in the association budgets as a result of the above requirement.    

(j) Planning Code Section 415. Due to the detail set forth in this 

Housing Plan, and the differences between the City’s inclusionary program under San Francisco 

Planning Code section 415 and 415.1 through 415.11 (collectively “Section 415”) and the 

Inclusionary Obligation as defined in this Housing Plan, the Parties have not imposed or 

incorporated the requirements of Section 415 into this Agreement.  However, the Parties 

acknowledge and agree that (i) the location of the Inclusionary Units within a Market Rate 

Project shall be approved by the City’s Planning Department in accordance with the standards 

and practices established by the Planning Department to comply with Section 415, (ii) the 

monitoring and enforcement of the Inclusionary Obligation shall be performed by MOH in 

accordance with Sections 415.9(b) and (c), except that all references therein to Section 415.1 et 

seq. shall instead refer to the requirements under this Housing Plan, (iii) the provisions of  

Section 415(c)(4)(C) and (D) shall apply, if applicable, as set forth in Section 5.1(e) of this 

Housing Plan, and (iv) if and to the extent there are Inclusionary Obligation implementation 

issues that have not been addressed in this Housing Plan, then the provisions of Section 415 and 

the MOH Manual (as updated from time and time, with such changes to the extent permitted 

under the Development Agreement) shall govern and control such issues.    

6. FINANCING OF AFFORDABLE HOUSING UNITS 

6.1 Developer Housing Subsidy.   

(a) Payment of Developer Housing Subsidy. The Developer Housing 

Subsidy shall accrue and be payable by Developer to the Authority upon each transfer of a 
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Market Rate Lot to a Vertical Developer, including Developer and its Affiliates, provided that 

for transfers during the first five (5) years following the first Sub-Phase Approval, the Developer 

Housing Subsidy shall accrue but shall not be payable until the earlier of (i) the date that is five 

(5) years following the first Sub- Phase Approval, (ii) forty-five (45) days after the Authority 

provides notice that it requires all or a portion of the accrued Developer Housing Subsidy to 

fulfill the Replacement Housing Obligation, to develop TIHDI Units, or to implement the 

Transition Housing Rules and Regulations, including predevelopment and administrative 

expenses as needed or (iii) an Event of Default by Developer.  If the Authority requests payment 

pursuant to subsection (ii) above, Developer shall pay to the Authority the amount of the funds 

requested up to the accrued balance of the Developer Housing Subsidy.  Developer may, before 

making any payment pursuant to subsection (ii) above, request evidence from the Authority 

verifying the amount requested is necessary for the purposes set forth in the request and that no 

other affordable housing funds are reasonably available to the Authority from the Project for 

such requested activity.  The amount of the Developer Housing Subsidy shall be calculated in 

accordance with Section 1.17 of this Housing Plan.  Except as set forth above, the Developer 

Housing Subsidy shall be paid by Developer to the Authority at the closing for each transfer of a 

Market Rate Lot to a Vertical Developer.   

(b) Housing Subsidy True-Up Requirements.  As set forth in section 

1.17 of this Housing Plan, each payment of the Developer Housing Subsidy will be equal to 

$17,500 times the total number of Market Rate Units allowed to be constructed on a Market Rate 

Lot as set forth in the applicable Vertical DDA.  The Parties have further agreed (i) that the 

minimum total amount of the Developer Housing Subsidy shall not be less than $73,500,000 (the 

"Minimum Subsidy Amount"), which is based on a minimum number of Market Rate Units of 

4,200 and (ii) to a mid-point and end-point true-up for payment of the Minimum Subsidy 

Amount.  On the date that Developer transfers the Market Rate Lot to a Vertical Developer that 

causes fifty percent (50%) or more of the total Residential Acreage of Market Rate Lots on 

Treasure Island to have been transferred to Vertical Developers ( the "Mid-Point Date"), 

Developer shall notify the Authority of the transfer and of the total Developer Housing Subsidy 

paid by Developer to the Authority as of such date.  If Developer has not paid to the Authority a 

Developer Housing Subsidy equal to or greater than one-half of the Minimum Subsidy Amount 

or $36,750,000 as of the Mid-Point Date, then Developer shall pay to the Authority within sixty 

(60) days of the Mid-Point Date an amount equal to the difference between $36,750,000 and the 

amount of the Developer Housing Subsidy previously paid to the Authority ("Mid-Point True-Up 

Amount").  

 Subsequent to the payment of the Mid-Point True-Up Amount, if any, Developer will 

continue to pay the Developer Housing Subsidy upon each transfer of a Market Rate Lot to a 

Vertical Developer in accordance with Section 6.1(a) above, provided, however, after Developer 

has paid the Developer Housing Subsidy equal to the Minimum Subsidy Amount excluding the 

Mid-Point True-Up Amount, then the Mid-Point True-Up Amount shall be credited toward the 

Developer's Housing Subsidy payments owed by Developer on subsequent transfers of Market 

Rate Lots (including Market Rate Lots on Treasure Island and Yerba Buena Island) until the 

amount of the Developer Housing Subsidy paid by Developer to the Authority including the 

Mid-Point True-Up Amount is equal to the Minimum Subsidy Amount.  Upon completion of the 

credit (i.e., when Developer has paid the Minimum Subsidy Amount including any Mid-Point 

True-Up Payment), Developer will thereafter continue to pay the Developer Housing Subsidy 
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upon each transfer of a Market Rate Lot to a Vertical Developer in accordance with 

Section 6.1(a).   

 

 In addition, not less than 15 days before the date that Developer transfers the last Market 

Rate Lot to a Vertical Developer, Developer shall notify the Authority of the proposed transfer 

and of the total Developer Housing Subsidy paid by Developer to the Authority as of such date.  

If Developer has not paid to the Authority a Developer Housing Subsidy equal to or greater than 

the Minimum Subsidy Amount as of such date, then Developer shall pay to the Authority on or 

before the transfer of the last Market Rate Lot an amount equal to the difference between 

Minimum Subsidy Amount and the amount of the Developer Housing Subsidy previously paid to 

the Authority. 

 

(c) Use of Developer Housing Subsidy.  The Authority shall use the 

Developer Housing Subsidy for predevelopment and development expenses and administrative 

costs associated with the construction of the Authority Housing Projects on the Authority 

Housing Lots and for implementation of the Transition Housing Rules and Regulations, and for 

no other purpose.  The Authority shall maintain reasonable books and records to account for all 

expenditures of the Developer Housing Subsidy, and make such books and records available to 

Developer upon request.  Developer shall maintain reasonable books and records to account for 

all payments of the Developer Housing Subsidy, and shall make such books and records 

available for inspection to the Authority upon request.  The Parties shall coordinate and keep 

each other informed of all development timelines.  The Authority shall prioritize the use of the 

Developer Housing Subsidy for predevelopment and development expenses associated with the 

construction of Transition Units and TIHDI Replacement Units before other Authority Housing 

Units, as may be necessary to prevent delays in the close of Escrow for failure to satisfy Section 

10.3.3.(h) of the DDA.  

6.2 Designated Tax Increment and Other Funds.  Each year, the Housing Percentage 

shall be deposited into the Housing Fund in accordance with Section 3.6 of the Financing Plan.  

All funds deposited into the Housing Fund shall be used by the Authority for administrative, 

predevelopment and development costs associated with the construction of the Affordable 

Housing Units on the Authority Housing Lots, and shall not be used to reimburse Developer for 

any of Developer's costs in Completing Infrastructure and Stormwater Management Controls on 

the Authority Housing Lots.   

6.3 Jobs-Housing Linkage Fees.   The commercial development within the Project 

Site is anticipated to generate Jobs-Housing Linkage fees to be paid into a housing fund held by 

the Authority in accordance with the DDA.  The Authority shall use all Jobs-Housing Linkage 

fees payable by Vertical Developers of commercial uses within the Project Site for the 

development of Authority Housing Projects on the Authority Housing Lots and the 

implementation of the Transition Housing Rules and Regulations in accordance with this 

Housing Plan.  The Authority shall maintain at all times an accounting of the Jobs-Housing 

Linkage fees that have been paid and that have been used to date, and shall make that 

information available to the Developer upon request.  

6.4 Affordable Housing Loan Fund.  To facilitate the design and construction of the 

Affordable Housing Units and the implementation of the Transition Housing Rules and 
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Regulations, Developer shall provide and make available to the Authority within thirty (30) days 

following the first Sub-Phase Approval a revolving loan fund in the amount of Seven Hundred 

Fifty Thousand Dollars ($750,000) to be administered by the Authority or by a designee of the 

Authority Approved by Developer (the "Affordable Housing Loan Fund").  The Authority or its 

designee shall maintain the Affordable Housing Loan Fund in a segregated interest-bearing 

account, with interest earned to be retained in the account and added to the Affordable Housing 

Loan Fund.  The Authority shall use the Affordable Housing Loan Fund for the Authority 

Housing Projects and for the implementation of the Transition Housing Rules and Regulations, 

including payment of administrative costs such as consultant costs and planning costs, to pay 

benefits to Transitioning Households and other related costs, and to pay construction costs for 

the Transition Housing Units.  The Authority may also make loans to Qualified Housing 

Developers to aid their development activities, with such loans to be repaid when sufficient 

sources are available to finance the Authority Housing Projects.  The Authority shall maintain 

books and records to account for all revenues and expenditures from the Affordable Housing 

Loan Fund and make all such records available to Developer upon request.  The amounts 

deposited in the Affordable Housing Loan Fund by the Developer shall be credited against all 

future payments of the Developer Housing Subsidy without interest until the credit is exhausted.  

Developer shall not be responsible for any loan losses, write-offs or any other diminution in the 

balance of the Affordable Housing Loan Fund and has no obligation to replenish the Affordable 

Housing Loan Fund once established.  The Authority may choose at any time to use amounts in 

the Affordable Housing Loan Fund to directly pay for construction costs relating to the Authority 

Housing Units, and any remaining balance shall be used by the Authority to fund the 

construction of the Authority Housing Units. 

7. VERTICAL DEVELOPMENT PARKING REQUIREMENTS 

7.1 Separation.  For Market Rate Projects, all Parking Spaces shall be 

"unbundled" (i.e., purchased or rented separately from a Unit within such Residential Project).  

For the Authority Housing Projects, Parking Space can be bundled with an Authority Unit if such 

bundling is Approved by the Planning Director in accordance with the Design for Development.  

It is anticipated that such bundling may be necessary in connection with the financing of the 

Authority Housing Project.  Vertical Developers shall have the sole discretion to determine 

whether Parking Spaces in a Market Rate Project are available for rent or purchase, if parking is 

offered. 

7.2 Parking Charge.   

(a) Market Rate and Inclusionary Units.  The Vertical Developer of 

the Market Rate Lot will determine, in its sole discretion, the charge for Parking Spaces that are 

owned or developed by the Vertical Developer.  The rental charge or purchase price for each 

Inclusionary Unit shall not include the Parking Charge, and the Parking Charge to a renter or 

purchaser of an Inclusionary Unit shall be the same as the Parking Charge charged to a renter or 

purchaser of a Market Rate Unit for a comparable Parking Space.  Vertical Developers (and their 

successors) may not charge renters or purchasers of Inclusionary Units any fees, charges or costs, 

or impose rules, conditions or procedures on such renters or purchasers, that do not equally apply 

to all Market Rate renters or purchasers.   
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(b) Authority Housing Units.  In the event a Qualified Housing 

Developer constructs Parking Spaces as part of or in connection with an Authority Housing 

Project, the Qualified Housing Developer may set and the Authority shall Approve in its sole 

discretion, the Parking Charge for such Parking Spaces.   

7.3 Parking Allotments. The permitted parking allowance for each Authority 

Housing Lots shall be the same as the Island-wide ratio for residential parking set forth in the 

Design for Development, as it may be amended from time to time. As of the Effective Date, the 

permitted parking allowance for each Authority Housing Lot shall be one Parking Space per 

Authority Housing Unit.  The Authority or a Qualified Housing Developer (including a Qualified 

Housing Developer selected by TIHDI with Authority Approval) may elect to build Parking 

Spaces on the Authority Housing Lots.  To the extent that Developer or Vertical Developer 

construct or cause to be constructed Parking Spaces in a central garage for use by multiple 

Residential Projects, the Authority or the Qualified Housing Developer (including the Qualified 

Housing Developer selected by TIHDI with Authority Approval) may contract with the owner of 

such central garage to rent or purchase spaces in the garage for use by residents of the Authority 

Housing Projects; provided, however, that the number of spaces constructed on the Authority 

Housing Lots and the number of spaces constructed in a central garage and dedicated to the 

Authority Housing Projects cannot exceed the number of residential units constructed on the 

Authority Housing Lots.  Within each Major Phase, if and to the extent the Authority or a 

Qualified Housing Developer (including a Qualified Housing Developer selected by TIHDI with  

Approval) does not wish to construct the full allotment of Parking Spaces permitted on an 

Authority Housing Lot and does not wish to use this permitted allotment on another Authority 

Housing Lot or on other Authority property in the Major Phase, then Developer shall have the 

right to use the unused parking allotment for a Market Rate Lot subject to terms and conditions 

agreed upon by the Parties. 

7.4 Inclusionary Parking Allotment.  For each Market Rate Project containing 

Inclusionary Units, the number of Parking Spaces first offered to renters or purchasers of 

Inclusionary Units shall be equal to the number of Inclusionary Units in the Market Rate Project, 

divided by the number of Residential Units in the Market Rate Project, times the total number of 

Parking Spaces associated with the Market Rate Project.  Allotments yielding a fractional 

number of Parking Spaces shall be rounded down to the nearest whole number.  The Parking 

Spaces reserved for Inclusionary Units must be first offered to Inclusionary Units.  After all 

Inclusionary Units have been offered an opportunity to rent or purchase the Parking Spaces in 

the Inclusionary allotment as set forth above, the Vertical Developer may sell or rent any 

remaining Parking Spaces to the occupants of Market Rate Units, provided when new Parking 

Spaces become available, there shall be no discrimination between occupants of Market Rate 

Units and Inclusionary Units as set forth in Section 7.2 of this Housing Plan.    

7.5 Transit Passes.  Residents of Market Rate Units and Inclusionary Units 

shall be required to purchase a Prepaid Transit Voucher, the cost of which shall not be included 

in determining the Affordable Housing Cost for the Inclusionary Unit.  Residents of the 

Authority Housing Units will not be charged for, nor will they receive, a Prepaid Transit 

Voucher, but they will have an opportunity to purchase a Transit Voucher at the same price as 

the price offered to other residents in the Project. 
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7.6 Congestion Pricing.  As set forth in the Transportation Plan, all residents 

in the Project will be subject to Congestion Pricing and residents of Inclusionary Units and the 

Authority Housing Units will not receive any discount or reduction in the Congestion Pricing. 

8. TRANSITION HOUSING 

8.1 Transition Housing Plan.   The Authority has adopted Transition Housing 

Rules and Regulations to govern the Authority's obligations regarding the Transitioning 

Households, which rules shall not be amended in a manner that materially impacts Developer 

without Developer's Approval.  The Transition Housing Rules and Regulations provide certain 

benefits to Transitioning Households, including the opportunity to occupy Transition Units in the 

Project, moving benefits and down payment assistance.  Developer and the Authority have 

estimated the costs of implementing the Transition Housing Rules and Regulations and have 

included those costs as part of the Developer Housing Subsidy.   

8.2 Transition Benefits. Under the Transition Housing Rules and Regulations, 

the Authority shall offer all Transitioning Households Transition Benefits (as defined in the 

Transition Housing Rules and Regulations).  Transition Benefits include the opportunity to rent a 

unit on Treasure Island, the opportunity to purchase a newly constructed unit within the Project, 

or the opportunity to select an in lieu payment, as more particularly described in the Transition 

Housing Rules and Regulations.   

8.3 No Damages. Nothing in this Housing Plan, the Transition Housing Rules 

and Regulations or any rules or regulations subsequently Approved by the Authority regarding 

the transition of residents gives any person or tenant, including any member of any Transitioning 

Household, the right to sue the Authority, TIHDI or Developer for damages of any kind, 

including but not limited to actual, incidental, consequential, special or punitive damages.  The 

Parties have determined and agreed that (i) monetary damages are inappropriate, (ii) equitable 

remedies and remedies at law, including specific performance but excluding damages, are 

particularly appropriate remedies for enforcement of tenant rights under the Transition Housing 

Rules and Regulations or any other rules or regulations Approved by the Authority regarding the 

transition of residents, (iii) the payment of damages would, if made, adversely impact the amount 

of Affordable Housing Units that could be developed on the Project Site, and (iv) the Authority, 

TIHDI and Developer would not have made the commitments to tenants set forth in the 

Transition Housing Rules and Regulations or any other rules or regulations Approved by the 

Authority regarding the transition of residents if it could subject them to liability for damages as 

a result thereof.  Accordingly, notwithstanding anything to the contrary set forth in this Housing 

Plan, the Transition Housing Rules and Regulations or any other rules or regulations Approved 

by the Authority regarding the transition of residents, the Authority, TIHDI and the Developer 

shall not be liable in damages to any third party or tenant as a result of the failure to implement 

this Housing Plan, the Transition Housing Rules and Regulations or any other rules or 

regulations Approved by the Authority regarding the transition of residents in any manner.  The 

foregoing shall not limit any rights or remedies available to persons or tenants under applicable 

law or any rights or remedies that the Parties may have with respect to other Parties pursuant to 

the DDA. 

8.4 Implementation. 
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(a) Order; Costs.  The Authority shall use good faith efforts to first 

transition households that are located on land to be transferred to the Developer as set forth in the 

Phasing Plan.  Subject to the terms of this Housing Plan, the Authority shall be responsible for 

all costs associated with the implementation of the Transition Housing Rules and Regulations, 

including, to the extent applicable, payment of relocation benefits under the Uniform Relocation 

Act and California Government Code section 7260 et seq. and its implementing guidelines.  The 

Parties understand and agree that all of the costs of implementing the Transition Housing Rules 

and Regulations shall be funded with the Developer Housing Subsidy or other Project-generated 

affordable housing funds, and implementation of the Transition Housing Rules and Regulations 

may be delayed until such time as there are sufficient Developer Housing Subsidy or other 

Project-generated affordable housing funds available.     

(b) Construction.  Except as set forth in this Housing Plan, the 

Authority shall be responsible for the construction of the units offered to Transitioning 

Households in accordance with the Transition Housing Rules and Regulations, including the 

obligation to construct sufficient units of the appropriate size based on the occupancy standards 

in the Transition Housing Rules and Regulations.  To the extent Transitioning Households 

qualify for occupancy of Affordable Housing Units, Transition Units will be Affordable Housing 

Units as set forth in Section 3.3 of this Housing Plan.  For any Transition Unit that is not an 

Affordable Housing Unit at inception, each such Transition Unit will be deed restricted so that it 

will become an Affordable Housing Unit immediately upon the vacancy of the Transitioning 

Household.  Without limiting Developer's obligations under the DDA, Developer shall use good 

faith efforts to ensure that the Authority Housing Lots are Completed, and the Authority shall use 

good faith efforts thereafter to ensure that Authority Housing Projects are Completed for the 

Transitioning Households, at the times required for development of the Major Phases and Sub-

Phases as contemplated in the DDA.   

(c) Timing; Delay.  The DDA provides that, as a mutual condition to 

close on any Sub-Phase, the Transition Housing Rules and Regulations must be implemented as 

to all units in that Sub-Phase.  Accordingly, Developer shall not have the right to demolish any 

existing occupied residential units on YBI or Treasure Island until the Transition Requirements, 

as defined in Section 10.3.3.(h) of the DDA, have been satisfied.  In the event that the failure to 

satisfy the Transition Requirements causes a delay in the closing of a Sub-Phase, the Parties 

agree to meet and confer in order to determine how best to proceed with the Project in the most 

efficient and cost-effective manner, provided that (i) the Authority and TIHDI shall have no 

liability to Developer for the failure to Complete any Transition Units on or before specified 

dates, (ii) Developer shall have the right, but not the obligation, to offer Market Rate Units, and 

for income-qualifying Transitioning Households, Inclusionary Units, as may be needed in order 

to implement the Transition Housing Rules and Regulations and permit Developer to close 

escrow for the Sub-Phase, (iii) the Parties shall consider Interim Moves for Transitioning 

Households if the Parties can reach agreement on the source of payment for such Interim Moves 

and (iv) Developer shall have the right, but not the obligation to satisfy the condition to closing 

by electing to construct Transition Units on Authority Housing Lots as provided in Section 

8.4(d) below.  Without limiting the foregoing, the Parties understand and agree that (A) Interim 

Moves for Transitioning Households from YBI to Treasure Island as contemplated by the 

Phasing Plan shall be paid for by the Authority as part of the implementation of the Transition 

Housing Rules and Regulations, (B) Interim Moves for TIHDI units shall be paid for by 
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Developer, as set forth in subsection (f) below, and (C) any additional Interim Moves shall not be 

required unless the Parties reach agreement on the payment source for such moves as set forth 

above.  

(d) Potential Developer Construction.  The Authority may request that 

Developer construct the Transition Units on Authority Housing Lots in order to facilitate the 

implementation of the Transition Housing Rules and Regulations, provided the Authority shall 

not request that Developer construct any such Transition Units if such construction is not 

required for the satisfaction of the Transition Requirements by the anticipated closing date of a 

Sub-Phase that would trigger the Transition Requirements.  If all conditions to close a Sub-Phase 

have been met except for satisfaction of the Transition Requirements, then Developer may 

satisfy the Transition Requirements by electing to construct the Transition Units on one or more 

Authority Housing Lots. The Parties shall meet and confer in good faith to reach agreement on 

the location, density, funding and the terms for construction of the Transition Units to enable 

Developer to construct such Transition Units in accordance with this Agreement, provided, 

however, Developer agrees that any Transitions Units constructed by Developer shall have a 

density of at least fifty dwelling units per acre. The cost to construct the Transition Units shall be 

a Project Cost and either (i) an advance payment of the Developer Housing Subsidy in an amount 

agreed to by the Parties or (ii) subject to such alternative financial arrangement as agreed to by 

the Parties. If the Developer undertakes the obligation to construct the Transition Units, the 

Authority shall cooperate with Developer, including entering into necessary Permits to Enter and 

issuing approvals consistent with the Design for Development and the DRDAP. 

(e) Potential Subsidy Advance.  The Authority may also request from 

time to time that the Developer provide an advance of the Developer Housing Subsidy, in excess 

of the amounts deposited in the Affordable Housing Loan Fund and in excess of any payments 

required under Section 3.1 of this Housing Plan, if necessary to implement the Transition 

Housing Rules and Regulations, including the payment of reasonable administrative costs 

associated with the Transition Housing Rules and Regulations, the cost of providing benefits to 

Transitioning Households for either Interim Moves or Long Term Moves and costs associated 

with the construction of the Transition Units.  Before requesting any advance of the Developer 

Housing Subsidy, the Authority shall first use any funds available in the Affordable Housing 

Loan Fund that have not been pledged for the construction of an Authority Housing Project that 

has already Commenced construction.  Developer shall be required to advance the sums 

requested by the Authority for implementation of the Transition Housing Rules and Regulations 

if the funds are necessary to provide benefits to Transitioning Households required to move in 

order for Developer to proceed with residential or commercial development in an Approved Sub-

Phase, unless (i) the Developer chooses to delay proceeding with that Sub-Phase if and as 

permitted by the Schedule of Performance and Excusable Delay provisions of the DDA and (ii) 

Transition Benefits have not yet accrued to Transitioning Households.  Developer shall not be 

obligated to fund any such requested advance if the funds are requested for Transitioning 

Households who could remain in their existing housing without interfering with Developer or 

Vertical Developer's construction in an Approved Sub-Phase.  

(f) TIHDI Interim Moves.  Notwithstanding anything to the contrary 

above, if the Developer's schedule for construction results in the need to move residents of 

existing TIHDI units before replacement units for the TIHDI units have been constructed, (i) 
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Developer shall pay for the costs associated with moving those TIHDI residents to other units 

currently existing on Treasure Island, including the costs associated with upgrading such existing 

units to meet any licensing requirements and to allow for continuation of the then existing 

programs and (ii) the costs of such moves and upgrades shall be in addition to the Developer 

Housing Subsidy.    

8.5 Premarketing Requirement.  The Vertical DDAs will require that all 

Vertical Developers of Market Rate Lots comply with the requirements of the Transition 

Housing Rules and Regulations to offer Transitioning Households and certain other Households 

that are former residents of NSTI, as more particularly described in the Transition Housing Rules 

and Regulations, an opportunity to make an offer to purchase a new unit during a premarketing 

window of not less than 30 days for any Sale Units in accordance with the requirements of the 

Transition Rules and Regulations.  Each Vertical Developer will be required to offer only one 

premarketing opportunity per Market Rate Project.  In the event that the Authority has not 

Approved the Marketing and Operations Guidelines for Inclusionary Units as set forth in Section 

5.1(h) of this Housing Plan within 60 days following submittal, Vertical Developers may 

proceed with the premarketing and marketing of the Market Rate Units in that Residential 

Project and will offer a one-time, separate premarketing window of 30 days for the Inclusionary 

Units in that Residential Project following the Authority's Approval of the Marketing and 

Operations Guidelines. 

The Authority will be responsible for maintaining the Premarketing Notice List and 

Transitioning Households and former residents of NSTI are exclusively responsible for updating 

their own contact information with the Authority.  Vertical Developers will be obligated to 

provide the Authority with the required notice regarding the availability of new units and it shall 

be the Authority's responsibility to distribute such Notice to the Premarketing Notice List.  

Neither Developer nor Vertical Developers will be responsible for updating the Premarketing 

Notice List, verifying the accuracy of the information in the list, or for any errors or omissions in 

the list.  The Authority's provision of notice to the address on the Premarketing Notice List will 

be conclusive evidence that the Households on the Premarketing Notice List were provided 

adequate and proper notice.  

9. INCREASED AFFORDABLE HOUSING IF LAW AMENDED OR 

ADDITIONAL PUBLIC FUNDS BECOME AVAILABLE. 

9.1 IFD Revisions.  As described in the Summary of this Housing Plan, the 

Minimum Affordable Percentage for the Project was reduced from the Thirty Percent Minimum 

to the Twenty-Five Percent Minimum as a result of the Parties’ reliance on available property tax 

increment from Infrastructure Financing Districts instead of Community Redevelopment Law for 

the public financing component of the Project.  The Parties understand and agree that if the 

following revisions are made to the IFD Act, then the public funding available for the Project, 

including the funds available for Affordable Housing, will equate to the public funding that 

would have been available under the Community Redevelopment Law as of the Effective Date as 

estimated by the Parties (the “CRL Funding Amount”):  (i) the incremental tax revenue available 

for Project Costs excluding the Housing Percentage is equal to sixty percent (60%) or more of 

the total incremental tax revenue from the property in the IFD; (ii) the life of an IFD is extended 

to forty-five (45) years or longer, and the ability to incur debt to fund Project Costs is at least 
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twenty years; (iii) subordination of taxing agencies' share of incremental tax revenues to debt 

issued by the IFD is authorized in a manner similar to the current provisions of Health and Safety 

Code Section 33607.5; and (iv) the public improvements eligible to be funded with the 

incremental tax revenues from the IFD are consistent with those allowed to be funded with tax 

increment revenue under the California Community Redevelopment Law (collectively, the 

"Maximum Public Financing Revisions”).     

9.2 Potential Future Changes to Housing Plan.  If, on or before the later of 

(i) the date that is sixty (60) months after the Effective Date, and (ii) the Initial Closing under the 

Conveyance Agreement (the “Outside IFD Revision Date”), the Maximum Public Financing 

Revisions are made to the IFD Law or other public financing options become available so that 

the public funding available for the Project is the same as the CRL Funding Amount, then the 

Twenty-Five Percent Minimum shall become the Thirty Percent Minimum and: 

(a) the Authority Housing Units shall be increased to a maximum of 2,105 units 

and the Developer Residential Units shall be decreased to a maximum of 5,895 unit and the 

Authority Housing Lots shall include the Additional Authority Housing Lots Under the Thirty 

Percent Minimum as shown on the Housing Map attached as Attachment B; 

(b) this Housing Plan shall be amended to provide that Completed Authority 

Housing Lots shall comprise 27% of the total Residential Acreage of the Residential 

Developable Lots, the total Residential Acreage of the Authority Housing Lots on Treasure 

Island shall not be less than twenty percent (20%) in each Major Phase, and that the Cumulative 

Total Authority Housing Acreage on Treasure Island shall be twenty five percent (25%) at the 

time of Approval of the Major Phase that includes the 2,950 Developer Residential Unit; 

(c) the Inclusionary Milestones set forth in Section 5.1(c) of this Housing Plan 

shall be amended to be the dates of conveyance to Vertical Developers of Market Rate Lots 

allowing for development of (i) 2,065 Developer Residential Units; (ii) 2,950 Developer 

Residential Units and (iii) 4,420 Developer Residential Units; and       

(d) Developer shall submit a new or revised Housing Data Table  that reflects the 

revised Authority and Market Rate Housing Units numbers.   

If the Maximum Public Financing Revisions are not made on or before the 

Outside IFD Revision Date, then: (A) the Authority Housing Units shall be increased to a 

maximum of 1,866 units and the Developer Residential Units shall be decreased to a maximum 

of 6,134 units, although there will be no change to the number, acreage or location of Authority 

Housing Lots shown on Exhibit B; (B) the Inclusionary Milestones set forth in Section 5.1(c) of 

this Housing Plan shall be amended to be the dates of conveyance to Vertical Developers of 

Market Rate Lots allowing for development of (i) 2,150 Developer Residential Units; (ii) 3,065 

Developer Residential Units and (iii) 4,600 Developer Residential Units; and (C) Developer shall 

submit a new or revised Housing Data Table that reflects the revised Authority and Market Rate 

Housing Units numbers.   

9.3 Increases from the Twenty-Five Percent Minimum to the Thirty Percent 

Minimum.  If some but not all of the Maximum Public Financing Revisions are made to the IFD 
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Act or other public funding for affordable housing is made available during the Term (“Partial 

Public Financing Revisions”), then the Authority shall have the right to acquire one or more of 

the Authority Housing Lots shown as Additional Authority Housing Lots Under the Thirty 

Percent Minimum on the Housing Map attached as Attachment B, together with an appropriate 

increase in the Minimum Affordable Percentage if requested, at the Fair Market Value Price.  

The Fair Market Value Price shall be fair market value of the land and the corresponding housing 

entitlement (if any), using the same methodology as used in the Proforma and taking into account 

all costs and savings to Developer resulting from the loss of the land and any increase in the 

Minimum Affordable Percentage, including all changes in estimated IFD and CFD revenues to 

Developer and the decrease in the Developer Housing Subsidy payable by Developer, but 

excluding estimated profits from the vertical development on the land.  Upon the Authority’s 

request following a Partial Public Financing Revision, the Parties agree to meet and confer in 

good faith for a period of not less than ninety (90) days to determine the Fair Market Value Price 

and any change in the Minimum Affordable Percentage (if applicable) and the corresponding 

adjustments to this Housing Plan.  If the Parties are not able to agree on the Fair Market Value 

Price, the Minimum Affordable Percentage, or the corresponding adjustments to this Housing 

Plan within ninety (90) days, then either Party shall have the right to initiate the appraisal process 

set forth in Section 17.4 of the DDA.     

9.4 Initial Applications.  The Parties agree that before such time as the 

Maximum Public Financing Revisions or the Partial Public Financing Revisions occur, 

Developer may submit Major Phase Applications and Sub-Phase Applications based upon the 

terms of this Housing Plan without assuming that there will be any change to the IFD Law or the 

public financing available for Affordable Housing at the Project Site.  However, the Parties agree 

to make the revisions set forth in Section 9.2 above as soon as the Maximum Public Financing 

Revisions occur and the revisions in Section 9.3 above as soon as the Partial Public Financing 

Revisions occur.   

10. NON-APPLICABILITY OF COSTA HAWKINS ACT 

The Parties understand and agree that the Costa-Hawkins Rental Housing Act 

(California Civil Code sections 1954.50 et seq.; the "Costa-Hawkins Act") does not and in no 

way shall limit or otherwise affect the restriction of rental charges for the Affordable Housing 

Units or the Inclusionary Units developed pursuant to the DDA and the Development Agreement 

(including this Housing Plan).  This DDA falls within an express exception to the Costa-

Hawkins Act because the DDA is a contract with a public entity in consideration for a direct 

financial contribution and other forms of assistance specified in Chapter 4.3 (commencing with 

section 65915) of Division 1 of Title 7 of the California Government Code.  Accordingly, 

Developer, on behalf of itself and all of its successors and assigns, including all Vertical 

Developers, agrees not to challenge, and expressly waives, now and forever, any and all rights to 

challenge, Developer's obligations set forth in this Housing Plan related to Inclusionary Units, 

under the Costa-Hawkins Act, as the same may be amended or supplanted from time to time.  

Developer shall include the following language, in substantially the following form, in all 

Vertical DDAs: 

"The DDA (including the Housing Plan) implements the California Infrastructure 

Financing District Law, Cal. Government Code §§ 53395 et seq. and City of San 
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Francisco policies and includes regulatory concessions and significant public investment 

in the Project.  The regulatory concessions and public investment include, without 

limitation, a direct financial contribution of net tax increment, the conveyance of real 

property without payment, and other forms of public assistance specified in California 

Government Code section 65915 et seq.  These public contributions result in identifiable, 

financially sufficient and actual cost reductions for the benefit of Developer and Vertical 

Developers, as contemplated by California Government Code section 65915.  In light of 

the Authority's authority under Government Code Section 53395.3 and in consideration 

of the direct financial contribution and other forms of public assistance described above, 

the parties understand and agree that the Costa-Hawkins Act does not and shall not apply 

to the Inclusionary Units developed at the Project under the DDA." 

The Parties understand and agree that the Authority would not be willing to enter into the DDA, 

without the agreement and waivers as set forth in this Article 9. 

11. MISCELLANEOUS 

11.1 No Third Party Beneficiary.  Except to the extent set forth in the DDA, 

there are no express or implied third party beneficiaries to this Housing Plan. 

11.2 Severability.  If any provision of this Housing Plan, or its application to 

any Person or circumstance, is held invalid by any court, the invalidity or inapplicability of such 

provision shall not affect any other provision of this Housing Plan or the application of such 

provision to any other Person or circumstance, and the remaining portions of this Housing Plan 

shall continue in full force and effect.  Without limiting the foregoing, in the event that any 

applicable law prevents or precludes compliance with any term of this Housing Plan, the Parties 

shall promptly modify this Housing Plan to the extent necessary to comply with such law in a 

manner that preserves, to the greatest extent possible, the benefits to each of the Parties.  In 

connection with the foregoing, the Parties shall develop an alternative of substantially equal, but 

not greater, cost and benefit to Developer and any applicable Vertical Developer so as to realize 

from the Project substantially the same (i) overall benefit (from a cost perspective) to the public 

and (ii) overall benefit to Developer and any applicable Vertical Developer.  
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FILE NO. 110291
Amended in Board

6/7/2011 RESOLUTION NO. ~ L/ 1- I ,

1 [Disposition and Development Agreement and Interagency Cooperation Agreement
Treasure IslandlYerba Buena Island]

2

3 Resolution approving a Disposition and Development Agreement between the Treasure

4 Island Development Authority and Treasure Island Community Development, LLC, for

5 certain real property located on Treasure Island and Verba Buena Island; approving an

6 Interagency Cooperation Agreement between the City and the Treasure Island

7 Development Authority; and adopting findings, including findings that the agreements

8 are consistent with the City's General Plan and Eight Priority Policies of City Planning

9 Code Section 101,1 and findings under the California Environmental Qualitv Act.

10

11 WHEREAS, Former Naval Station Treasure Island (the "Base" or "Treasure Island") is

12 a former military base consisting of approximately 550 acres on Treasure Island and Verba

13 Buena Island, and is currently owned by the United States of America, acting by and through

14 the Department of the Navy (the "Navy"); and,

15 WHEREAS, The Base was selected for closure and disposition by the Base

16 Realignment and Closure Commission in 1993, acting under Public Law 101-510, and its

17 subsequent amendments, and the Base ceased operations in 1997; and,

18 WHEREAS, Under the Treasure Island Conversion Act of 1997 (AB 699), which

19 amended Section 33492.5 of the California Health and Safety Code and added Section 2.1 to

20 Chapter 1333 of the Statutes of 1968, the State Legislature (i) granted to the Board of

21 Supervisors the authority to designate the Treasure Island Development Authority ("TIDA") as

22 a redevelopment agency under California Community Redevelopment Law with authority over

23 the Base; and (ii) with respect to those portions of the Base that are subject to the public trust

24 for commerce, navigation and fisheries (the "Public Trust"), vested in TIDA the authority to

25 administer the Public Trust as to such property; and,
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1 WHEREAS, In 1994, the Treasure IslandlYerba Buena Island Citizens Advisory Board

2 ("CAB") was formed to (1) review reuse planning efforts for Treasure Island by the San

3 Francisco Planning Department and the San Francisco Redevelopment Agency, and (2) make

4 recommendations to the City's Planning Commission and Board of Supervisors; and,

5 WHEREAS, After completion of a competitive master developer selection process, in

6 2003, TIDA and Treasure Island Community Development, LLC ("Developer") entered into an

7 Exclusive Negotiating Agreement ("ENA") with respect to portions of Treasure Island and

8 Verba Buena Island to facilitate the planning for the reuse and development of the Base (the

9 "Project"); and,

10 WHEREAS, The ENA and its subsequent amendments set forth the terms and

11 conditions under which TIDA and the Developer have been negotiating a Disposition and

12 Development Agreementand other transaction documents for the conveyance, management

13 and reuse and redevelopment of portions of the Base oonsisting of those portions of

14 Assessor's Blook 1939, Lots 1 and 2 described as the "Project Site" in the Disposition and

15 Development Agreement, including a schedule of performance for major milestones; and,

16 WHEREAS, One of the key milestones in the ENA was the completion of a

17 comprehensive Term Sheet summarizing the key policy goals, basic development guidelines,

18 financial framework and other key terms and conditions that formed the basis for the

19 negotiation and completion of the Disposition and Development Agreement and final

20 transaction documents; and,

21 WHEREAS, In 2006, the Board of Supervisors by Resolution No. 699-06 endorsed a

22 Development Plan and Term Sheet for the Project that set forth the proposed terms of the

23 Project, a copy of which Resolution is on file with the Clerk of the Board of Supervisors in File

24 No. 061498 and incorporated herein by reference; and,

25
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1 WHEREAS, In May of 2010, the Board of Supervisors endorsed a package of

2 legislation that included an update to the Development Plan and Term Sheet, terms of an

3 Economic Development Conveyance Memorandum of Agreement for the conveyance of the

4 site from the Navy to the TIDA, and a Term Sheet between TIDA and the Treasure Island

5 Homeless Development Initiative ("TIHDI") in Resolution Nos. 242-10, 243-10 and 249-10,

6 copies of which Resolutions are on file with the Clerk of the Board of Supervisors in File Nos.

7 100428, 100429 and 100432, and incorporated herein by reference; and,

8 WHEREAS, The Navy and TIDA have negotiated an Economic Development

9 Conveyance Memorandum of Agreement (the "Conveyance Agreement") that governs the

10 terms and conditions for the transfer of the Base from the Navy to TIDA, which is concurrently

11 being considered by the Board of Supervisors, a copy of which is on file with the Clerk of the

12 Board of Supervisors in File No. 110290, and incorporated herein by reference; and,

13 WHEREAS, The City, acting through the Board of Supervisors, is concurrently

14 considering a General Plan Amendment, including adopting a Treasure IslandNerba Buena

15 Island Area Plan (the "General Plan Amendment"), Planning Code Amendments, including

16 adoption ofthe Treasure IslandNerba Buena Island Special Use District ("SUD"), and g

17 Development Agreementthe Treasure Island and Yerba Buena Island Design for

18 Development (the "Design for Development"), which is referenced in the SUD; and,

19 WHEREAS, TIDA, the City and the CAB have been working for more than a decade to

20 plan for the reuse and development of Treasure Island, and as a result of this community-

21 based planning process, TIDA and the Developer have negotiated the Disposition and

22 Development Agreement, the purpose of which is to govern the disposition and subsequent

23 development of the Project after the Navy's transfer of Treasure Island to TIDA in accordance

24 with the Conveyance Agreement; and,

25
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1 WHEREAS, Under the Disposition and Development Agreement and other transaction

2 documents, the Project is anticipated to include (1) up to 8,000 new residential units, at least

3 25 percent of which (2,000 units) will be made affordable to a broad range of very-low to

4 moderate income households, including 435 units to be developed by TIHDI and its member

5 organizations, (2) adaptive reuse of approximately 311,000 square feet of historic structures,

6 (3) up to approximately 140,000 square feet of new retail uses and 100,000 square feet of

7 commercial office space, (4) approximately 300 acres of parks and open space, (5) new

8 and/or upgraded public facilities, including a joint police/fire station, a school, facilities for the

9 Treasure Island Sailing Center and other community facilities, (6) a 400-500 room hotel, (7)

10 landside improvements for a new 400 slip marina, and (8) transportation infrastructure,

11 including a ferry/quay intermodal transit center; and,

12 WHEREAS, TIDA wishes to enter into the Disposition and Development Agreement

13 with the Developer, substantially in the form on file with the Clerk of the Board in File

14 No. 110291, and incorporated herein by reference; and,

15 WHEREAS, The Disposition and Development Agreement governs the Developer's

16 right to develop the Project in a series of Major Phases and Sub-Phases and to sell or ground

17 lease developable lots to vertical developers for development, all in accordance with all of the

18 governing land use and entitlement documents, including the General Plan Amendment, the

19 SUD:-aHG the Development AgreementDesign for Development and the Mitigation Monitoring

20 and Reporting Program; and,

21 WHEREAS, The Disposition and Development Agreement also governs the

22 Developer's obligations with respect to the Project and requires the Developer to invest

23 hundreds of millions of dollars of private capital in the initial construction of public

24 infrastructure, affordable housing and community benefits and payment of the Navy payments

25 under the Conveyance Agreement; and,
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1 WHEREAS, The Housing Plan attached to the Disposition and Development

2 Agreement includes the Transition Housing Rules and Regulations that the TIDA Board of

3 Directors approved on ~A~PUril!d2~1c:=======, 2011 by Resolution No. 11-16-04/21 to

4 implement direction from the Board of Supervisors that existing residents be provided with the

5 opportunity to remain on Treasure Island; and,

6 WHEREAS, The Financing Plan attached to the Disposition and Development
It

7 Agreement provides that TIDA and the City will incur financial obligations to finance certain

8 costs of the Project, including the formation of one or more infrastructure financing districts

9 ("IFDs") under applicable provisions of the California Government Code (the "IFD Law") to

10 finance acquisition and construction of certain public infrastructure facilities described in the

11 Financing Plan and replacement housing to the extent required by the IFD Law; and,

12 WHEREAS, The Disposition and Development Agreement includes a Schedule of

13 Performance that includes outside dates for the completion of public infrastructure, public

14 parks and open space, community facilities, and payment ofsubsidies for affordable housing,

15 transportation, communities facilities, and open space operations and maintenance; and,

16 WHEREAS, The Disposition and Development Agreement provides TIDA with

17 remedies in the event that the Developer does not meet its obligations under the Schedule of

18 Performance or other provisions of the Disposition and Development Agreement, these

19 remedies include, but are not limited to, specific performance, liquidated damages,

20 termination and a right of reverter; and,

21 WHEREAS, In order to promote development in accordance with objectives and

22 purposes of the Disposition and Development Agreement, the City intends to undertake and

23 complete proceedings and actions necessary to be carried out by the City to assist in

24 implementation of the Disposition and Development Agreement; specifically, the City wishes

25 to enter into an Interagency Cooperation Agreement with TIDA, substantially in the form on
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1 file with the Clerk of the Board in File No. 110291 and incorporated herein by reference (the

2 "Interagency Cooperation Agreement"), to provide for cooperation between the City and TIDA

3 in administering the process for control and approval of subdivisions, and other applicable

4 land use, development, construction, improvement, infrastructure, occupancy and use

5 requirements, and in establishing the policies and procedures relating to such approvals and

6 other actions as set forth in the Interagency Cooperation Agreement for the Project Site; and,

7

8

9

WHEREAS, On ~A~P!J!ril~2~1t:::===========, 2011, the Planning Commission by Motion

No. 18325,============ and the TIDA Board of Directors by Resolution No. 11-14-

04/21 , as co-lead agencies, certified the completion of the Final

10 Environmental Impact Report for the Project, of which the Disposition and Development

11 Agreement and the Interagency Cooperation Agreement form a part; and,

12 'NHEREAS, On ,2011, the TIDA Board of Directors, by Resolution

13 No. , adopted environmental findings pursuant to the California

14 Environmental Quality Act ("CEQA") 'Nith respect to approval of the Project, including the

15 mitigation monitoring and reporting program and a statement of overriding considerations;

16 aOO-,

17 VVHEREAS, On , 2011, the Planning Commission, by Motion No.

18 , adopted environmental findings pursuant to CEQA 'Nith respect to approval

19 of the Project, including a mitigation monitoring and reporting program and a statement of

20 overriding considerations; and,

21 WHEREAS, The Planning Commission determined that the Project, and the various

22 actions being taken by the City and TIDA to approve and implement the Project, are

23 consistent with the General Plan and with the Eight Priority Policies of City Planning Code

24 Section 101.1, and made findings in connection therewith (the "General Plan Consistency

25
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1 Determination"), a copy of which is on file with the Clerk of the Board of Supervisors in File

2 No. 110228 and is incorporated into this Resolution by reference; and,

3 WHEREAS, The Board of Supervisors has reviewed and considered the information

4 contained in the General Plan Consistency Determination, and concurrently with this

5 Resolution is adopting said findings as its own and said findings are on file with the Clerk of

6 the Board of Supervisors in File No. 110228, and incorporated into this Resolution by

7 reference; and,

8 WHEREAS, Concurrently with this Resolution, the Board of Supervisors has adopted

9 Resolution No. 246-"Xl=---__, adopting findings under the California Environmental

10 Quality ActCEQA, including the adoption of a mitigation monitoring and reporting program and

11 a statement of overriding considerations in connection with the development of the Project,

12 which Resolution is on file with the Clerk of the Board of Supervisors in File No. 110328, and

13 incorporated herein by reference; and,

14 WHEREAS, The Interagency Cooperation Agreement was presented to the CAB at,g

duly noticed public meetings on ~Ja~nllU~abQrvb1Jj8c===========, 2011-c3wnled--============,15

16 2Q44, and on April 19 ==========, 2011 the CAB voted to recommendendorse the

17 Interagency Cooperation Agreement; and,

18 WHEREAS, The Disposition and Development Agreement was presented to the CAB

19

20

at a duly noticed public meetings on ~M~a~rc~hW8c===========, 2011-aRd

II============',~20\:r1++1, and on April 19 , 2011 the CAB voted to

21 recommendendorse the Disposition and Development Agreement; and,

22 WHEREAS, The Interagency Cooperation Agreement was presented to the TIDA

23

24

Board at a duly noticed public meetings on ~JagJngJu~a~rv~2~6=============, 2011-aRd

11============,,--z2~OH1+1, and on April 27 , 2011 the TIDA Board voted to

25 approve the Interagency Cooperation Agreement; and,
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1

2

3

WHEREAS, The Disposition and Development Agreement was presented to the TIDA

Board at a duly noticed public meetings on ~M~aJ3rCillhu9~===========, 2011-aR4

============:;-,~20<f-1t-+1, and on April21,2011 the TIDA Board voted to

4 approve the Disposition and Development Agreement; and,

5 WHEREAS, TIDA's organizational documents require TIDA to obtain approval from the

6 Board of Supervisors prior to entering into contracts with a term of more than 10 years or

7 $1 million or more in anticipated revenue; and,

8 WHEREAS, The Interagency Cooperation Agreement and the Disposition and

9 Development Agreement are contracts with a term in excess of 10 years, provided that it is

10 not terminated; now, therefore, be it,

11 RESOLVED, That the Board of Supervisors finds that the Disposition and Development

12 Agreement and the Interagency Cooperation Agreement are consistent with the General Plan

13 and the Eight Priority Policies of City Planning Code Section 101.1 for the reasons set forth in

14 the General Plan Consistency Determination; and, be it

15 FURTHER RESOLVED, That the Board of Supervisors determines that the Project

16 proposed under the Disposition and Development Agreement and the Interagency

17 Cooperation Agreement is in the best interests ofTIDA, the City, and the health, safety,

18 morals and welfare of its residents, and is in accordance with the public purposes and

19 provisions of applicable federal, state an local laws and requirements; and, be it

20 FURTHER RESOLVED, That the Board of Supervisors hereby approves and

21 authorizes the Treasure Island Project Director of Redevelopment for TIDA ("Director") to

22 execute the Disposition and Development Agreement between TIDA and the Developer, and

23 approves and authorizes the Director and the appropriate City officers to execute the

24 Interagency Cooperation Agreement between TIDA and the City, in substantially the forms

25 filed with the Clerk of the Board in File No. 110291, and any additions, amendments or other
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1 modifications to such agreements (including, without limitation, its exhibits) that the Director,

2 on behalf of TIDA, and the applicable City officers, on behalf of the City with respect to the

3 Interagency Cooperation Agreement, determine, in consultation with the City Attorney, are in

4 the best interests of TIDA and the City, do not otherwise materially increase the obligations or

5 liabilities of TIDA or the City or decrease the benefits to TIDA or the City, and are necessary

6 or advisable to effectuate the purpose and intent of this Resolution; and, be it

7 FURTHER RESOLVED, That to the extent that implementation of the Disposition and

8 Development Agreement involves the execution and delivery of additional agreements,

9 notices, consents and other instruments or documents by TIDA that have a term in excess of

10 10 years or anticipated revenues of $1 million or more, including, without limitation,

11 instruments conveying developable lots to vertical developers (including, without limitation,

12 Vertical Disposition and Development Agreements, Ground Leases, Lease Disposition and

13 Development Agreements, Assignment and Assumption Agreements and Permits to Enter)

14 (collectively, "Subsidiary Agreements"), TIDA and the Director, as they or any of them deem

15 necessary or appropriate, in consultation with the City Attorney,are hereby authorized to

16 enter into all such Subsidiary Agreements so long as the transactions governed by such

17 Subsidiary Agreements are contemplated in the Disposition and Development Agreement, do

18 not otherwise materially increase the obligations or liabilities of TIDA, and are necessary and

19 advisable to effectuate the purpose and intent of this Resolution, such determination to be

20 conclusively evidenced by the execution and delivery by such person or persons of any such

21 documents; and, be it

22 FURTHER RESOLVED, That the Board of Supervisors authorizes and urges the

23 Mayor, Controller, and any other officers, agents, and employees of the City to take any and

24 all steps (including the execution and delivery of any and all agreements, notices, consents

25 and other instruments or documents) as they or any of them deem necessary or appropriate,
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1 in consultation with the City Attorney, in order to consummate the Disposition and

2 Development Agreement, the Interagency Cooperation Agreement and any Subsidiary

3 Agreement in accordance with this Resolution, or to otherwise effectuate the purpose and

4 intent of this Resolution, such determination to be conclusively evidenced by the execution

5 and delivery by such person or persons of any such documents.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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Resolution approving a Disposition and Development Agreement between the Treasure Island
Development Authority and Treasure Island Community Development, LLC, for certain real property
located on Treasure IslandlYerba Buena Island; approving an Interagency Cooperation Agreement
between the City and the Treasure Island Development Authority; and adopting findings, including
findings that the agreements are consistent with the City's General Plan and Eight Priority Policies of
City Planning Code Section 101.1, and findings under the California Environmental Quality Act.

May 02, 2011 Land Use and Economic Development Committee - AMENDED, AN
AMENDMENT OF THE WHOLE BEARING NEW TITLE

May 02, 2011 Land Use and Economic Development Committee - REFERRED AS
AMENDED

May 11,2011 Budget and Finance Sub-Committee - REFERRED WITHOUT
RECOMMENDATION

May 17, 2011 Board of Supervisors - CONTINUED

Ayes: 10 - Avalos, Chiu, Chu, Cohen, Elsbernd, Farrell, Kim, Mar, Mirkarimi and
Wiener
Excused: 1 - Campos

June 07, 2011 Board of Supervisors - AMENDED, AN AMENDMENT OF THE WHOLE
BEARING SAME TITLE

Ayes: 11 - Avalos, Campos, Chiu, Chu, Cohen, Elsbernd, Farrell, Kim, Mar,
Mirkarimi and Wiener

June 07, 2011 Board of Supervisors - ADOPTED AS AMENDED

Ayes: 11 - Avalos, Campos, Chiu, Chu, Cohen, Elsbernd, Farrell, Kim, Mar,
Mirkarimi and Wiener
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I hereby certify that the foregoing
Resolution was ADOPTED AS AMENDED on
61712011 by the Board of Supervisors of the
City and County of San Francisco.

Angela Calvillo
Clerk of the Board

Date Approved

Printed at 4:00 pm on 618/11



 

San Francisco Ethics Commission 
25 Van Ness Avenue, Suite 220, San Francisco, CA 94102 
Phone: 415.252.3100 . Fax: 415.252.3112 
ethics.commission@sfgov.org . www.sfethics.org  

Received On: 
 
File #: 
 
Bid/RFP #: 

 

SAN FRANCISCO ETHICS COMMISSION – SFEC Form 126(f)4 v.12.7.18  1 

Notification of Contract Approval 
SFEC Form 126(f)4 

(S.F. Campaign and Governmental Conduct Code § 1.126(f)4) 
A Public Document 

 

Each City elective officer who approves a contract that has a total anticipated or actual value of $100,000 or 
more must file this form with the Ethics Commission within five business days of approval by: (a) the City elective 
officer, (b) any board on which the City elective officer serves, or (c) the board of any state agency on which an 
appointee of the City elective officer serves.  For more information, see: https://sfethics.org/compliance/city-
officers/contract-approval-city-officers 

 

1. FILING INFORMATION 
TYPE OF FILING DATE OF ORIGINAL FILING (for amendment only) 

\FilingType\ \OriginalFilingDate\ 

AMENDMENT DESCRIPTION – Explain reason for amendment 

\AmendmentDescription\ 

 

2. CITY ELECTIVE OFFICE OR BOARD 
OFFICE OR BOARD NAME OF CITY ELECTIVE OFFICER 

\ElectiveOfficerOffice\ \ElectiveOfficerName\ 

 

3. FILER’S CONTACT  
NAME OF FILER’S CONTACT TELEPHONE NUMBER 

\FilerContactName\ \FilerContactTelephone\ 

FULL DEPARTMENT NAME  EMAIL 

\FilerContactDepartmentName\ \FilerContactEmail\ 

 

4. CONTRACTING DEPARTMENT CONTACT 
NAME OF DEPARTMENTAL CONTACT DEPARTMENT CONTACT TELEPHONE NUMBER 

\DepartmentContactName\ \DepartmentContactTelephone\ 

FULL DEPARTMENT NAME DEPARTMENT CONTACT EMAIL 

\DepartmentContactDepartmentName\ \DepartmentContactEmail\ 

 
  

DocuSign Envelope ID: C02307D2-CECF-4969-802F-ADF350EDD498

415-554-5184Angela Calvillo

Office of the Clerk of the Board

cindy.heavens@sfgov.orgMayor's Office of Housing & Comm. Dev

Members

Original

Cindy Heavens

Board.of.Supervisors@sfgov.org

628-652-5831

Board of Supervisors

MYR

221172

Incomplete - Pending Signature

mailto:ethics.commission@sfgov.org
http://www.sfethics.org/
https://sfethics.org/compliance/city-officers/contract-approval-city-officers
https://sfethics.org/compliance/city-officers/contract-approval-city-officers
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5. CONTRACTOR 
NAME OF CONTRACTOR 

\ContractorName\ 

TELEPHONE NUMBER 

\ContractorTelephone\ 

STREET ADDRESS (including City, State and Zip Code) 

\ContractorAddress\ 

EMAIL 

\ContractorEmail\ 

 
6. CONTRACT 
DATE CONTRACT WAS APPROVED BY THE CITY ELECTIVE OFFICER(S) 

\ContractDate\ 

ORIGINAL BID/RFP NUMBER 

\BidRfpNumber\ 

FILE NUMBER (If applicable) 

\FileNumber\ 

DESCRIPTION OF AMOUNT OF CONTRACT 

\DescriptionOfAmount\ 

NATURE OF THE CONTRACT (Please describe) 
 

\NatureofContract\ 

 
7. COMMENTS 

\Comments\ 

 
8. CONTRACT APPROVAL 

This contract was approved by: 

 THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM 

\CityOfficer\ 

 A BOARD ON WHICH THE CITY ELECTIVE OFFICER(S) SERVES   
 

\BoardName\ 

 THE BOARD OF A STATE AGENCY ON WHICH AN APPOINTEE OF THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM SITS 
 

\BoardStateAgency\ 

  

DocuSign Envelope ID: C02307D2-CECF-4969-802F-ADF350EDD498

Maceo May Apts., L.P.

1525 Grant Avenue, San Francisco, CA 94133

The City, acting through MOHCD, has a permanent loan in the amount of $24,255,000 ("Original
 Loan") for Maceo May.  The Original Loan was approved by the Board of Supervisors on 
January 14, 2020.  This resolution is an amendment to increase the Original Loan by 
$14,983,000, for a new total loan amount not to exceed $39,238,000 to finance additional 
construction costs and loss of permanent financing to Maceo May, a 100% affordable 
development for veterans and formerly homeless veterans, located on Treasure Island.

joanna.ladd@chinatowncdc.org

221172

415-929-0759

X

$39,238,000

Board of Supervisors

Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

1 \PartyLastName1\ \PartyFirstName1\ \PartyType1\ 

2 \PartyLastName2\ \PartyFirstName2\ \PartyType2\ 

3 \PartyLastName3\ \PartyFirstName3\ \PartyType3\ 

4 \PartyLastName4\ \PartyFirstName4\ \PartyType4\ 

5 \PartyLastName5\ \PartyFirstName5\ \PartyType5\ 

6 \PartyLastName6\ \PartyFirstName6\ \PartyType6\ 

7 \PartyLastName7\ \PartyFirstName7\ \PartyType7\ 

8 \PartyLastName8\ \PartyFirstName8\ \PartyType8\ 

9 \PartyLastName9\ \PartyFirstName9\ \PartyType9\ 

10 \PartyLastName10\ \PartyFirstName10\ \PartyType10\ 

11 \PartyLastName11\ \PartyFirstName11\ \PartyType11\ 

12 \PartyLastName12\ \PartyFirstName12\ \PartyType12\ 

13 \PartyLastName13\ \PartyFirstName13\ \PartyType13\ 

14 \PartyLastName14\ \PartyFirstName14\ \PartyType14\ 

15 \PartyLastName15\ \PartyFirstName15\ \PartyType15\ 

16 \PartyLastName16\ \PartyFirstName16\ \PartyType16\ 

17 \PartyLastName17\ \PartyFirstName17\ \PartyType17\ 

18 \PartyLastName18\ \PartyFirstName18\ \PartyType18\ 

19 \PartyLastName19\ \PartyFirstName19\ \PartyType19\ 

DocuSign Envelope ID: C02307D2-CECF-4969-802F-ADF350EDD498

Poe

Lin

Board of Directors

Chan

Quock

Ortiz

Zoubi

Board of Directors

Other Principal Officer

Tommy

Brookter

Chin

Chang

Dion-Jay

Aaron

Eric

Irma

Kevin

Leadbetter Julie

Guy

Lee

Board of Directors

Barbara

Lindsey

Lim

Faby

Board of Directors

Board of Directors

Hollins

Board of Directors

James

Wendell

Nguyen

Olson

Board of Directors

Board of Directors

Fagler

Board of Directors

Terence

Lin

Irene

Other Principal Officer

Cheng Claudin

Cordero

Board of Directors

Jane

Board of Directors

Board of Directors

Other Principal Officer

Board of Directors

James

Board of Directors

Hilton

Board of Directors

Board of Directors

Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

20 \PartyLastName20\ \PartyFirstName20\ \PartyType20\ 

21 \PartyLastName21\ \PartyFirstName21\ \PartyType21\ 

22 \PartyLastName22\ \PartyFirstName22\ \PartyType22\ 

23 \PartyLastName23\ \PartyFirstName23\ \PartyType23\ 

24 \PartyLastName24\ \PartyFirstName24\ \PartyType24\ 

25 \PartyLastName25\ \PartyFirstName25\ \PartyType25\ 

26 \PartyLastName26\ \PartyFirstName26\ \PartyType26\ 

27 \PartyLastName27\ \PartyFirstName27\ \PartyType27\ 

28 \PartyLastName28\ \PartyFirstName28\ \PartyType28\ 

29 \PartyLastName29\ \PartyFirstName29\ \PartyType29\ 

30 \PartyLastName30\ \PartyFirstName30\ \PartyType30\ 

31 \PartyLastName31\ \PartyFirstName31\ \PartyType31\ 

32 \PartyLastName32\ \PartyFirstName32\ \PartyType32\ 

33 \PartyLastName33\ \PartyFirstName33\ \PartyType33\ 

34 \PartyLastName34\ \PartyFirstName34\ \PartyType34\ 

35 \PartyLastName35\ \PartyFirstName35\ \PartyType35\ 

36 \PartyLastName36\ \PartyFirstName36\ \PartyType36\ 

37 \PartyLastName37\ \PartyFirstName37\ \PartyType37\ 

38 \PartyLastName38\ \PartyFirstName38\ \PartyType38\ 

DocuSign Envelope ID: C02307D2-CECF-4969-802F-ADF350EDD498

Board of Directors

Board of Directors

Board of Directors

Julie

Houlberg

Dottie

Kate

Other Principal Officer

Thiel

Seymour

Saavedra

Board of DirectorsMichael

Trevorrow

Michael

Stephen

Board of Directors

Rick

Deleano "Del"

Jon

Cane

Cox

Edwards

Board of Directors

Fassler

Erik

Board of Directors

Ordona

Marquez

Board of Directors

Dekshenieks

Board of Directors

Board of Directors

Rosenquest

Other Principal Officer

Barbara

Palcido "Joe"

Robert

Michael

Board of Directors

Zhang

Board of Directors

Board of Directors

Board of Directors

Plath

Wong

Mary

Paul

Richardson

CEO

Saini

Guy

Board of Directors

Susan

Ramneek

Board of Directors

Nils

Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

39 \PartyLastName39\ \PartyFirstName39\ \PartyType39\ 

40 \PartyLastName40\ \PartyFirstName40\ \PartyType40\ 

41 \PartyLastName41\ \PartyFirstName41\ \PartyType41\ 

42 \PartyLastName42\ \PartyFirstName42\ \PartyType42\ 

43 \PartyLastName43\ \PartyFirstName43\ \PartyType43\ 

44 \PartyLastName44\ \PartyFirstName44\ \PartyType44\ 

45 \PartyLastName45\ \PartyFirstName45\ \PartyType45\ 

46 \PartyLastName46\ \PartyFirstName46\ \PartyType46\ 

47 \PartyLastName47\ \PartyFirstName47\ \PartyType47\ 

48 \PartyLastName48\ \PartyFirstName48\ \PartyType48\ 

49 \PartyLastName49\ \PartyFirstName49\ \PartyType49\ 

50 \PartyLastName50\ \PartyFirstName50\ \PartyType50\ 

 Check this box if you need to include additional names. Please submit a separate form with complete information.  
Select “Supplemental” for filing type. 

 
10. VERIFICATION 

I have used all reasonable diligence in preparing this statement. I have reviewed this statement and to the best of my 
knowledge the information I have provided here is true and complete.  
 
I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

SIGNATURE OF CITY ELECTIVE OFFICER OR BOARD SECRETARY OR 
CLERK 

DATE SIGNED 

 

\Signature\ 

 

\DateSigned\ 

 

DocuSign Envelope ID: C02307D2-CECF-4969-802F-ADF350EDD498

Yeung Other Principal Officer

MichaelBlecker

Malcolm

Other Principal Officer

BOS Clerk of the Board

Incomplete - Pending Signature



From: Conine-Nakano, Susanna (MYR)
To: BOS Legislation, (BOS)
Cc: Paulino, Tom (MYR); Geithman, Kyra (MYR); Nickolopoulos, Sheila (MYR); Gluckstein, Lisa (MYR); Tam, Madison

(BOS)
Subject: Mayor -- Resolution -- Maceo May Loan Agreement
Date: Tuesday, November 15, 2022 4:29:11 PM
Attachments: Mayor -- Resolution -- Maceo May Loan Agreement Pt. 1.zip

Hello Clerks,

Attached for introduction to the Board of Supervisors is a Resolution approving and authorizing the execution of a
First Amendment to the Amended and Restated Loan Agreement with Maceo May Apts, L.P., a California limited
partnership, to increase the loan amount by $14,983,000, for a new total loan amount not to exceed $39,238,000 to
finance additional construction costs and loss of permanent financing related to the 100% affordable, 105-unit
multifamily rental housing development (plus 1 staff unit) for low and moderate income veteran households located
at 55 Cravath Street (formerly 401 Avenue of the Palms) on Treasure Island (“Maceo Project”); and adopting
findings that the First Amendment to the Amended and Restated Loan Agreement is consistent with the City’s
General Plan and the priority policies of Planning Code Section 101.1.

Please note that Supervisor Dorsey is a co-sponsor of this legislation.

I will send the packet in two emails due to the large file sizes.

Best,
Susanna

Susanna Conine-Nakano
Office of Mayor London N. Breed
City & County of San Francisco
1 Dr. Carlton B. Goodlett Place, Room 200
San Francisco, CA 94102
415-554-6147

mailto:susanna.conine-nakano@sfgov.org
mailto:bos.legislation@sfgov.org
mailto:tom.paulino@sfgov.org
mailto:Kyra.Geithman@sfgov.org
mailto:sheila.nickolopoulos@sfgov.org
mailto:lisa.gluckstein@sfgov.org
mailto:madison.r.tam@sfgov.org
mailto:madison.r.tam@sfgov.org
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[Loan Amendment – Maceo May Apts, L.P. – 100% Affordable Housing at  55 Cravath Street (formerly 401 Avenue of the Palms) – Loan increase of $14,983,000, for a new total amount of $39,238,000]
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[bookmark: Text2]Resolution approving and authorizing the execution of a First Amendment to the Amended and Restated Loan Agreement with Maceo May Apts, L.P., a California limited partnership, to increase the loan amount by $14,983,000, for a new total loan amount not to exceed $39,238,000 to finance additional construction costs and loss of permanent financing related to the 100% affordable, 105-unit multifamily rental housing development (plus 1 staff unit) for low and moderate income veteran households located at 55 Cravath Street (formerly 401 Avenue of the Palms) on Treasure Island (“Maceo Project”); and adopting findings that the First Amendment to the Amended and Restated Loan Agreement is consistent with the City’s General Plan and the priority policies of Planning Code Section 101.1.





WHEREAS, The City and County of San Francisco, acting through the Mayor’s Office of Housing and Community Development (“MOHCD”), administers a variety of housing programs that provide financing for the development of new housing and the rehabilitation of single- and multi-family housing for low- and moderate-income households in San Francisco; and


WHEREAS, MOHCD enters into loan agreements with affordable housing developers and operators; administers loan agreements; reviews annual audits and monitoring reports; monitors compliance with affordable housing requirements in accordance with capital funding regulatory agreements; and if necessary, takes appropriate action to enforce compliance; and


WHEREAS, The Treasure Island Development Authority (“TIDA”) acquired real property from the United States Navy at Treasure Island and Yerba Buena Island for the purpose of developing residential and commercial building, including the development of 435 units of affordable housing by members of the Treasure Island Homeless Development Initiative (the “Project”); and


WHEREAS, A Finding of Suitability was approved on February 15, 2006, and a Final Environmental Impact Report (“EIR”) for the Treasure Island/Yerba Buena Island Redevelopment Project was certified on April 21, 2011, by the Board of Supervisors under Resolution 246-11, which Resolution is on file with the Clerk of the Board of Supervisors in File No. 110328, and incorporated herein by this reference; and 


WHEREAS, Mitigation measures were identified in the Treasure Island and Yerba Buena Island Mitigation Monitoring and Reporting Program for the Project; and


WHEREAS, The Planning Commission determined that the Project, and the various actions being taken by the City and TIDA to approve and implement the Project, are consistent with the General Plan and with the Eight Priority Policies of City Planning Code Section 101.1, and made findings in connection therewith (the "General Plan Consistency Determination"), a copy of which is on file with the Clerk of the Board of Supervisors in File No. 110228 and is incorporated into this Resolution by reference; and


WHEREAS, The Board of Supervisors adopted findings contained in the General Plan Consistency Determination as its own under Resolution 241-11, and said findings of consistency with the City's General Plan are on file with the Clerk of the Board of Supervisors in File No. 110228, and incorporated into this Resolution by reference; and


WHEREAS, TIDA and Treasure Island Community Development, LLC, entered into that certain Disposition and Development Agreement dated June 28, 2011 (the “DDA”), and pursuant to the Housing Plan (Exhibit E) of the DDA, TIDA is committed to the development of affordable housing;


WHEREAS, TIDA is the fee owner of Assessor’s Parcel C3.2, San Francisco, also known by its street address as “55 Cravath Street (formerly 401 Avenue of the Palms) ” (the “Property”), a land parcel with approximately 32,203 square feet area; and 


WHEREAS, Under Resolution 29-20, the Board of Supervisors approved an Amended and Restated Loan Agreement between the City and Maceo May Apts, L.P., a California limited partnership (“Sponsor”), with Chinatown Community Development Corporation and Swords to Plowshares Veterans Rights Organization as general partners, a copy of which is on file with the Clerk of the Board of Supervisors in File No. 191300, and a loan in the amount of $24,255,000 (the “Loan”) to the Sponsor for development and construction of a 100% affordable, supportive housing project with approximately 105 rental units for low-income veteran households on the Property (the “Maceo Project”); and


WHEREAS, On April 1, 2020, TIDA and Maceo May Apts, L.P. entered into a Ground Lease Agreement for the purpose of development and construction of the Maceo Project on the Property; and


WHEREAS, On April 28, 2020, the Sponsor closed construction and permanent financing for the Maceo Project, which included tax exempt multifamily revenue bonds issued by the City and low income housing tax credits, and commenced construction of the Maceo Project in May 2020; and	Comment by Nagayama, Keith (CAT): Is this correct?


WHEREAS, In October 2021, an atmospheric river storm severely damaged the Maceo Project while under construction, which caused a six and one-half (6.5) month construction delay while the storm damaged units were being repaired; and


WHEREAS, Because of the construction delay and damage from the atmospheric river storm, the construction cost of Maceo Project were increased by $35,820,035, an increase in interest rates have reduced the senior permanent loan by $8,120,232, and tax credit equity financing was decreased by $1,239,207; and


WHEREAS, To complete construction of the Maceo Project, the Sponsor requires additional funding to cover part of the increased construction costs and replace the decrease in senior permanent loan and tax credit equity financing; and


WHEREAS, The Citywide Affordable Housing Loan Committee, consisting of MOHCD, Department of Homeless and Supportive Housing, Office of Community Investment and Infrastructure, and the Controller’s Office of Public Finance recommended approval to the Mayor of a loan increase for the Maceo Project in an amount not to exceed $14,983,000; and


WHEREAS, MOHCD desires to increase the Loan by an amount not to exceed $14,983,000 (“Additional Loan”), for a total loan to the Sponsor in the amount of $39,238,000, pursuant to a First Amendment to the Amended and Restated Loan Agreement (“First Amendment”) in substantially the form on file with the Clerk of the Board of Supervisors in File No. ________, and in such final form as approved by the Director of MOHCD and the City Attorney; and 


WHEREAS, The material terms of the First Amendment include: (i) a minimum term of 55 years; (ii) no interest will accrue on the Additional Loan; (iii) annual repayment of the loan through residual receipts from the Maceo Project; (iv) the Maceo Project  shall be restricted for the life of the Maceo Project as affordable housing to low- and moderate-income veteran households with annual maximum rent and income established by MOHCD; (v) the Additional Loan shall be secured by the deed of trust currently recorded against the Sponsor’s leasehold interest in the Property; now, therefore, be it 


RESOLVED, That the Board of Supervisors hereby finds that the Maceo Project is consistent with the General Plan, and with the eight priority policies of Planning Code, Section 101.1 for the same reasons as set forth in the General Plan Consistency Determination; and, be it


FURTHER RESOLVED, That the Board of Supervisors hereby approves the First Amendment and authorizes the Mayor and the Director of MOHCD or his designee to enter into any amendments or modifications to the First Amendment (including, without limitation, preparation and attachment or, or changes to, any of all of the exhibits and ancillary agreements) and any other documents or instruments necessary in connection therewith that the Director determines, in consultation with the City Attorney, are in the best interest of the City, do not materially increase the obligations or liabilities for the City or materially diminish the benefits of the City, are necessary or advisable to effectuate the purposes and intent of this Resolution and are in compliance with all applicable laws, including the City Charter; and, be it


FURTHER RESOLVED, That the Board of Supervisors hereby authorizes and delegates to the Mayor and Director of MOHCD, and his designee, the authority to undertake any actions necessary to protect the City’s financial security in the Maceo May Property and enforce the affordable housing restrictions, which may include, curing the default under a senior loan; and, be it


FURTHER RESOLVED, That all actions authorized and directed by this Resolution and heretofore taken are hereby ratified, approved and confirmed by this Board of Supervisors; and be it


FURTHER RESOLVED, That within thirty (30) days of the First Amendment being fully executed by all parties, MOHCD shall provide the final First Amendment to the Clerk of the Board for inclusion into the official file.






































































































































RECOMMENDED: 








________________________ 


Eric D. Shaw, Director


Mayor’s Office of Housing and Community Development 
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[Loan Amendment – Maceo May Apts, L.P. – 100% Affordable Housing at  55 Cravath Street 
(formerly 401 Avenue of the Palms) – Loan increase of $14,983,000, for a new total amount of 
$39,238,000] 



 
 
 



Resolution approving and authorizing the execution of a First Amendment to the 



Amended and Restated Loan Agreement with Maceo May Apts, L.P., a California limited 



partnership, to increase the loan amount by $14,983,000, for a new total loan amount 



not to exceed $39,238,000 to finance additional construction costs and loss of 



permanent financing related to the100% affordable, 105-unit multifamily rental housing 



development (plus 1 staff unit) for low and moderate income veteran households 



located at 55 Cravath Street (formerly 401 Avenue of the Palms) on Treasure Island 



(“Maceo Project”); and adopting findings that the First Amendment to the Amended 



and Restated Loan Agreement is consistent with the City’s General Plan and the 



priority policies of Planning Code Section 101.1. 



 



WHEREAS, The City and County of San Francisco, acting through the Mayor’s Office 



of Housing and Community Development (“MOHCD”), administers a variety of housing 



programs that provide financing for the development of new housing and the rehabilitation of 



single- and multi-family housing for low- and moderate-income households in San Francisco; 



and 



WHEREAS, MOHCD enters into loan agreements with affordable housing developers 



and operators; administers loan agreements; reviews annual audits and monitoring reports; 



monitors compliance with affordable housing requirements in accordance with capital funding 



regulatory agreements; and if necessary, takes appropriate action to enforce compliance; and 
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WHEREAS, The Treasure Island Development Authority (“TIDA”) acquired real 



property from the United States Navy at Treasure Island and Yerba Buena Island for the 



purpose of developing residential and commercial building, including the development of 435 



units of affordable housing by members of the Treasure Island Homeless Development 



Initiative (the “Project”); and 



WHEREAS, A Finding of Suitability was approved on February 15, 2006, and a Final 



Environmental Impact Report (“EIR”) for the Treasure Island/Yerba Buena Island 



Redevelopment Project was certified on April 21, 2011, by the Board of Supervisors under 



Resolution 246-11, which Resolution is on file with the Clerk of the Board of Supervisors in 



File No. 110328, and incorporated herein by this reference; and  



WHEREAS, Mitigation measures were identified in the Treasure Island and Yerba 



Buena Island Mitigation Monitoring and Reporting Program for the Project; and 



WHEREAS, The Planning Commission determined that the Project, and the various 



actions being taken by the City and TIDA to approve and implement the Project, are 



consistent with the General Plan and with the Eight Priority Policies of City Planning Code 



Section 101.1, and made findings in connection therewith (the "General Plan Consistency 



Determination"), a copy of which is on file with the Clerk of the Board of Supervisors in File 



No. 110228 and is incorporated into this Resolution by reference; and 



WHEREAS, The Board of Supervisors adopted findings contained in the General Plan 



Consistency Determination as its own under Resolution 241-11, and said findings of 



consistency with the City's General Plan are on file with the Clerk of the Board of Supervisors 



in File No. 110228, and incorporated into this Resolution by reference; and 



WHEREAS, TIDA and Treasure Island Community Development, LLC, entered into 



that certain Disposition and Development Agreement dated June 28, 2011 (the “DDA”), and 
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pursuant to the Housing Plan (Exhibit E) of the DDA, TIDA is committed to the development of 



affordable housing; 



WHEREAS, TIDA is the fee owner of Assessor’s Parcel C3.2, San Francisco, also 



known by its street address as “55 Cravath Street (formerly 401 Avenue of the Palms) ” (the 



“Property”), a land parcel with approximately 32,203 square feet area; and  



WHEREAS, Under Resolution 29-20, the Board of Supervisors approved an Amended 



and Restated Loan Agreement between the City and Maceo May Apts, L.P., a California 



limited partnership (“Sponsor”), with Chinatown Community Development Corporation and 



Swords to Plowshares Veterans Rights Organization as general partners, a copy of which is 



on file with the Clerk of the Board of Supervisors in File No. 191300, and a loan in the amount 



of $24,255,000 (the “Loan”) to the Sponsor for development and construction of a 100% 



affordable, supportive housing project with approximately 105 rental units for low-income 



veteran households on the Property (the “Maceo Project”); and 



WHEREAS, On April 1, 2020, TIDA and Maceo May Apts, L.P. entered into a Ground 



Lease Agreement for the purpose of development and construction of the Maceo Project on 



the Property; and 



WHEREAS, On April 28, 2020, the Sponsor closed construction and permanent 



financing for the Maceo Project, which included tax exempt multifamily revenue bonds issued 



by the City and low income housing tax credits, and commenced construction of the Maceo 



Project in May 2020; and 



WHEREAS, In October 2021, an atmospheric river storm severely damaged the Maceo 



Project while under construction, which caused a six and one-half (6.5) month construction 



delay while the storm damaged units were being repaired; and 



WHEREAS, Because of the construction delay and damage from the atmospheric river 



storm, the construction cost of Maceo Project were increased by $35,820,035, an increase in 
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interest rates have reduced the senior permanent loan by $8,120,232, and tax credit equity 



financing was decreased by $1,239,207; and 



WHEREAS, To complete construction of the Maceo Project, the Sponsor requires 



additional funding to cover part of the increased construction costs and replace the decrease 



in senior permanent loan and tax credit equity financing; and 



WHEREAS, The Citywide Affordable Housing Loan Committee, consisting of MOHCD, 



Department of Homeless and Supportive Housing, Office of Community Investment and 



Infrastructure, and the Controller’s Office of Public Finance recommended approval to the 



Mayor of a loan increase for the Maceo Project in an amount not to exceed $14,983,000; and 



WHEREAS, MOHCD desires to increase the Loan by an amount not to exceed 



$14,983,000 (“Additional Loan”), for a total loan to the Sponsor in the amount of $39,238,000, 



pursuant to a First Amendment to the Amended and Restated Loan Agreement (“First 



Amendment”) in substantially the form on file with the Clerk of the Board of Supervisors in File 



No. ________, and in such final form as approved by the Director of MOHCD and the City 



Attorney; and  



WHEREAS, The material terms of the First Amendment include: (i) a minimum term of 



55 years; (ii) no interest will accrue on the Additional Loan; (iii) annual repayment of the loan 



through residual receipts from the Maceo Project; (iv) the Maceo Project  shall be restricted 



for the life of the Maceo Project as affordable housing to low- and moderate-income veteran 



households with annual maximum rent and income established by MOHCD; (v) the Additional 



Loan shall be secured by the deed of trust currently recorded against the Sponsor’s leasehold 



interest in the Property; now, therefore, be it  



RESOLVED, That the Board of Supervisors hereby finds that the Maceo Project is 



consistent with the General Plan, and with the eight priority policies of Planning Code, Section 
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101.1 for the same reasons as set forth in the General Plan Consistency Determination; and, 



be it 



FURTHER RESOLVED, That the Board of Supervisors hereby approves the First 



Amendment and authorizes the Mayor and the Director of MOHCD or his designee to enter 



into any amendments or modifications to the First Amendment (including, without limitation, 



preparation and attachment or, or changes to, any of all of the exhibits and ancillary 



agreements) and any other documents or instruments necessary in connection therewith that 



the Director determines, in consultation with the City Attorney, are in the best interest of the 



City, do not materially increase the obligations or liabilities for the City or materially diminish 



the benefits of the City, are necessary or advisable to effectuate the purposes and intent of 



this Resolution and are in compliance with all applicable laws, including the City Charter; and, 



be it 



FURTHER RESOLVED, That the Board of Supervisors hereby authorizes and 



delegates to the Mayor and Director of MOHCD, and his designee, the authority to undertake 



any actions necessary to protect the City’s financial security in the Maceo May Property and 



enforce the affordable housing restrictions, which may include, curing the default under a 



senior loan; and, be it 



FURTHER RESOLVED, That all actions authorized and directed by this Resolution and 



heretofore taken are hereby ratified, approved and confirmed by this Board of Supervisors; 



and be it 



FURTHER RESOLVED, That within thirty (30) days of the First Amendment being fully 



executed by all parties, MOHCD shall provide the final First Amendment to the Clerk of the 



Board for inclusion into the official file. 
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RECOMMENDED:  
 
 
________________________  
Eric D. Shaw, Director 
Mayor’s Office of Housing and Community Development  
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FIRST AMENDMENT TO SECOND AMENDED AND RESTATED 
LOAN AGREEMENT 



 (Treasure Island C3.2 – Maceo May) 
 
 
 This First Amendment to the Amended and Restated Loan Agreement (“First 
Amendment”) is made as of [Month] [Date], 2022, by and between the CITY AND COUNTY 
OF SAN FRANCISCO, a municipal corporation, represented by the Mayor, acting by and 
through the Mayor's Office of Housing and Community Development (the “City”), and MACEO 
MAY APTS, L.P., a California limited partnership (the “Borrower”).  
 



RECITALS 
 



A. The City previously loaned Twenty-Four Million Two Hundred Fifty-Five 
Thousand and No/100 Dollars ($24,255,000.00) (the “Original Loan”) to Borrower to finance 
development of the property located on Treasure Island in San Francisco on 55 Cravath Street 
(formerly 401 Avenue of the Palms) (the “Site”), on which the Borrower is constructing a 105-
unit (including one manager’s unit) multifamily rental housing development known as “Maceo 
May” (the "Project"). The Loan is evidenced by the following documents: (1) an Amended and 
Restated Loan Agreement dated January 28, 2020 (the “Loan Agreement”); (2) a Third Amended 
and Restated Secured Promissory Note made by Borrower in an amount of Six Million Five 
Hundred Sixty-Two Thousand and No/100 ($6,562,000.00) to the order of the City dated January 
28, 2020 (the “Predevelopment Note”); (3) a Secured Promissory Note made by Borrower in an 
amount of Seventeen Million Six Hundred Ninety-Three Thousand and No/100 ($17,693,000.00) 
to the order of the City dated January 28, 2020 (the “Construction Note”); (4) a Deed of Trust, 
Assignment of Rents, Security Agreement and Fixture Filing dated January 28, 2020, and 
recorded on April 28, 2020 as DOC-2020-K927155-00 of Official Records (the “Deed of 
Trust”); and (5) a Declaration of Restrictions dated January 28, 2020, and recorded on April 28, 
2020 as DOC-2020-K927154-00 of Official Records (the “Declaration”).  All initially 
capitalized terms used but not defined in this First Amendment have the meanings given to those 
terms in the Agreement. 



 
B. The Borrower has requested an additional loan of Funds (“Additional Loan”) 



from the City in the principal amount not to exceed Fourteen Million Nine Hundred Eighty-
Three Thousand and No/100 Dollars ($14,983,000)(“Additional Funding Amount”) because of 
increased construction cost from damage in the October 2021 atmospheric river storm and the 
loss of permanent sources due to the reduction of permanent loan by an estimated $8,120,232 
and reduction in equity investment by an estimated $1,239,207.  The City has reviewed 
Borrower's application for the Additional Loan and, in reliance on the accuracy of the statements 
in that application, has agreed to increase the Original Loan by the Additional Funding Amount 
to finance the additional construction costs and replace the loss of permanent financing sources. 



 
C. On October 24, 2022, TIDA agreed to provide $1,000,000 in Developer Housing 



Subsidy (the “TIDA Developer Housing Subsidy”) for the Project as one of the sources for the 
Additional Loan. In addition, obligations of the TIDA Developer Housing Subsidy funds 
requires MOHCD to share a prorata amount of the Residual Receipts with TIDA. 
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D. The Borrower and the City now desire to amend the Agreement in accordance 
with this First Amendment to increase the Original Loan, update the sources of the Funds, and 
clarify the Residual Receipts payment split between HCD and the City. Concurrently with this 
First Amendment, the Parties are also entering into a Secured Promissory Note (Additional 
Loan) and a First Amendment to the Deed of Trust to reflect such changes under this First 
Amendment.  



 
NOW, THEREFORE, in consideration of the mutual promises and covenants set forth in 



the City Documents, the City and the Borrower agree as follows: 
 



1. Amendments to Agreement.  The Agreement is hereby amended as follows: 
 
(a) Cover Page, first paragraph, is hereby amended as follows (additions in double 
underline; deletions in strikethrough): 
 



AMENDED AND RESTATED LOAN AGREEMENT  
(CITY AND COUNTY OF SAN FRANCISCO LMIHAF; AFFORDABLE 



HOUSING FUND INCLUSIONARY; AFFORDABLE HOUSING 
PROGRAM CONDOMINIUM CONVERSION; ERAF AFFORDABLE 



HOUSING PRODUCTION AND PRESERVATION FUND; AND 
RESIDENTIAL HOTEL PRESERVATION FUND ACCOUNT; 2019 



GENERAL OBLIGATION BOND FOR AFFORDABLE HOUSING; AND 
TIDA DEVELOPER HOUSING SUBSIDY FUNDS) 



 
(b) Cover Page, list of City loan sources of funding and amounts, is hereby amended as 
follows (additions in double underline; deletions in strikethrough): 
 



MACEO MAY APARTMENTS 
Treasure Island Parcel  



C3.2 Temp address: 401 Avenue of the Palms, San Francisco 
$39,238,000 



(Predevelopment Lloan: $6,562,000) 
(Construction Loan: $17,693,000) 
(Additional Loan: $14,983,000) 



LMIHAF: $2,000,000$4,000,000 
AHF – Condominium Conversion: $2,200,000 



AHF – INCLUSIONARY: $7,951,128 
ERAF: $11,000,000 



PRESERVATION FUND: $1,103,872 
2019 General Obligation Bond: $11,983,000 



TIDA Developer Housing Subsidy: $1,000,000 
 



 
(c) Recitals L and M are hereby added to the Agreement as follows: 
 



L. On November 5, 2019, the voters of the City and County of San 
Francisco approved Proposition A (Ordinance 168-19), which provided for the 
issuance of up to $600 million in general obligation bonds to finance the construction, 
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acquisition, improvement, rehabilitation, preservation, and repair of certain 
affordable housing improvements (the "2019 GO Bond"). To the extent permitted by 
law, the City intends to reimburse with proceeds of the Bond amounts disbursed 
under this Agreement to Borrower for the development of affordable housing. The 
funds provided under this Agreement from the proceeds of the 2019 GO Bond shall 
be referred to herein as the “2019 Go Bond Funds”. 



 
M. Under Resolution No. 241-11, adopted by the Board of Supervisors 



on June 7, 2011, the City and County of San Francisco approved the Disposition and 
Development Agreement (the “DDA”) between TIDA and Treasure Island 
Community Development, LLC (“TICD” or the “Principal Developer”), including 
the attached Exhibit E (the "Housing Plan"), which describes and defines the use of 
a certain subsidy provided by the Principal Developer for the development of housing 
units on Treasure Island and Yerba Buena Island ("Developer Housing Subsidy"). 
Pursuant to the DDA and Housing Plan, the Developer Housing Subsidy shall be 
"paid by Principal Developer to the Authority for the development of Authority 
Housing Units on the Authority Housing Lots and the implementation of the 
Transition Housing Rules and Regulations." Since it is determined that the Project, 
defined in Recital I, meets the criteria and definition of Authority Housing Units as 
defined by the DDA and Housing Plan, and therefore is an eligible use of the 
Developer Housing Subsidy. TIDA has agreed to dedicate $1,000,000 of its accrued 
Developer Housing Subsidy balance to be available to the Project. The funds 
provided from the Developer Housing Subsidy under this Agreement shall be referred 
to herein as the “TIDA Developer Housing Subsidy Funds,” and together with the 
LMIHAF, Inclusionary Funds, Condo Fees, the Preservation Fund, ERAF Fund and 
2019 Go Bond Funds collectively, the “Funds.” 



 
(d) Recital I is hereby amended as follows (additions in double underline; deletions in 



strikethrough) 
 
I. The City has reviewed Borrower's application for Funds for the 



construction of the Project and, in reliance on the accuracy of the statements in that 
application, has agreed to make a loan of Funds (the "Construction Loan") in the 
principal amount of Seventeen Million Six Hundred Ninety-Three Thousand and 
No/100 Dollars ($17,693,000) (the “Construction Funding Amount,” and together 
with the Predevelopment Funding Amount, the "Funding Amount").  The 
Construction Funding Amount is comprised of (i) ERAF Funds in the amount of 
Eleven Million and No/100 Dollars ($11,000,000.00); (ii) Preservation Fund Account 
funds in the amount of One Million One Hundred Three Thousand Eight Hundred 
Seventy-Two and No/100 Dollars ($1,103,872.00); and (iii) the Affordable Housing 
Fund (Inclusionary Fees) in the amount of Five Million Five Hundred Eighty-Nine 
Thousand One Hundred Twenty-Eight and No/100 Dollars ($5,589,128). The 
aggregate amount of the Funding Amount is Twenty-Four Million Two Hundred 
Fifty-Five Thousand and No/100 ($24,255,000). 



 
(e) Recital O is hereby added to the Recitals of the Agreement as follows: 



 
O. The City has reviewed Borrower's application for an additional loan 
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of Funds for the repair of storm damaged units and additional permanent financing 
related to the loss of tax credit equity and reduced permanent loan due to a six and 
one-half month construction delay while the stormed damaged units were being 
repaired and, in reliance on the accuracy of the statements in that application, has 
agreed to make a loan of Funds (the "Additional Loan") in the principal amount of 
Fourteen Million Nine Hundred Eighty-Three Thousand and No/100 Dollars 
($14,983,000) (the “Additional Funding Amount,” and together with the 
Predevelopment Funding and Construction Funding Amount, the "Funding 
Amount").  The Additional Funding Amount is comprised of (i) LMIHAF in the 
amount of Two Million and No/100 Dollars ($2,000,000.00); (ii) the 2019 GO Bond 
Funds in the amount of Eleven Million Nine Hundred Eighty-Three Million and 
No/100 Dollars ($11,983,000.00); and (iv) the TIDA Housing Developer Subsidy 
Funds in the amount of One Million and No/100 Dollars ($1,000,000). The aggregate 
amount of the Funding Amount is Thirty-Nine Million Two Hundred Thirty-Eight 
Thousand and No/100 ($39,238,000). 



 
(f) Recital J is hereby amended as follows (additions in double underline; deletions in 
strikethrough) 



 
J. Borrower has secured the following additional financing for the Project (as 



defined below):  
 



1. an issuance of multifamily housing revenue bonds to finance 
the construction Project in the amount of Forty-Three Million Seven 
Hundred Four Thousand and No/100 Dollars $43,704,000with a 
commitment from Silicon Valley Bank to purchase the bonds, the proceeds 
of which shall be lent to the Project; 



 
2. a construction loan from Silicon Valley Bank which shall be 



purchased by California Community Reinvestment Corporation for a 
permanent loan in the approximate amount of One Million Nine Hundred 
Eighty Seven Thousand Seven Hundred Sixty Eight and No/100 Dollars 
($1,987,768.00) Nine Million Four Hundred Forty-One Thousand Four 
and No/100 Dollars ($9,441,000); 



 
3. a commitment from HUD for rental assistance payments 



under a Project Rental Assistance Contract/Housing Assistance Payment 
("HAP") contract and budget authority for sixty-five (65) Veterans Affairs 
Supportive Housing (“VASH”) project-based vouchers respectively; 



 
4. Veterans Homeless Housing Program (VHHP) through a 



State of California Housing and Community Development (“HCD”) Firm 
Commitment letter dated January 30, 2020, providing for VHHP funding in 
the amount of Ten Million and No/100 Dollars ($10,000,000.00); 



 
5. an equity contribution from the sale of 4% tax credits in the 



amount of approximately Twenty-Seven Million Five Hundred Twenty 
Five Thousand Two and No/100 Dollars ($27,525,002.00); Twenty-Nine 
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Million One Hundred Fifty-Four Thousand Three Hundred Thirty-Four 
and No/100 Dollars ($29,154,334.00). 



 
6. an equity contribution from the Borrower’s general partner 



in the amount of One Million One Hundred Thousand and No/100 Dollars 
($1,100,000.00); and approximately Five Hundred Thirteen Thousand Six 
Hundred Forty-One and No/100 Dollars ($513,641.00). 



 
7. a permanent loan from the Federal Home Loan Bank of San 



Francisco in the amount of One Million Forty Thousand and No/100 
Dollars ($1,040,000.00). 



 
(g) The definitions under Section 1.1 (Defined Terms) of the Agreement are hereby 
amended as follows (additions in double underline; deletions in strikethrough): 
 



 “Additional Funding Note” means the secured promissory note executed by 
Borrower in favor of the City in the original principal amount of the Additional 
Funding Amount. 
 
 “Agreement” means this Amended and Restated Loan Agreement, 
including any written amendments executed by the parties. 
 
 “City Documents” means this Agreement, the Predevelopment Note, the 
Construction Note, the Additional Funding Note, the Deed of Trust, the Declaration 
of Restrictions, and any other documents executed or, delivered in connection with 
this Agreement. 
 
 “Deed of Trust” means the deed of trust executed by Borrower granting the 
City a lien on the Site and the Project to secure Borrower's performance under this 
Agreement, the Predevelopment Note, the Additional Funding Note, and the 
Construction Note, in form and substance acceptable to the City. 



 
 “Development Proceeds” means the sum of: (a) funds contributed or to be 
contributed to Borrower by Borrower's limited partner as capital contributions, 
equity or for any other purpose under Borrower's limited partnership agreement; 
(b) all insurance proceeds from Borrower’s insurers related to damage to the 
modular units of the Project; and (bc) the proceeds of all other financing for the 
Project. 
 
 “Funds” has the meaning set forth in Recital EM and supersedes the 
meaning set forth in Recital E. 
 
 “Funding Amount” has the meaning set forth in Recital JO. 
 
 “Loan” means collectively the Predevelopment Loan, Additional Loan, and 
the Construction Loan. 
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 "Note" means collectively the Predevelopment Note (as set forth in Recital 
H), the Additional Funding Note (as set forth in Recital O), and the Construction 
Note (as set forth in Recital I), both each executed by Borrower in favor of the 
City.   



 
(h) Section 3.3 (Interest) of the Agreement is hereby amended as follows (additions 
in double underline): 
 



3.3 Interest.  Except as set forth in subparagraph (c) pertaining to the Additional 
Loan, below and Section 3.4, interest will accrue on the Loan as follows:   



 
(a) Interest will accrue on the principal balance outstanding under the 



Predevelopment Loan will continue to accrue at the rate of three percent (3%) per 
annum, simple interest.   



 
(b) Interest will accrue on the principal balance outstanding under the 



Construction Loan, from time to time at the rate of one half of a percent (0.5%) per 
annum, simple interest, from the date of the close of escrow through the date of full 
payment of all amounts owing under the City Documents.   



 
 (c) No interest will accrue on the principal balance outstanding under 
the Additional Loan. 



 
Interest will be calculated on the basis of actual days elapsed and a 360-day 



year, which will result in higher interest charges than if a 365-day year were used. 
 
(i) Section 3.5 (Repayment of Principal and Interest) of the Agreement is hereby 
amended as follows (additions in double underline; deletions in strikethrough): 
 



 3.5 Repayment of Principal and Interest.  Except as set forth in Section 
3.7 below, the outstanding principal balance of the Loan, together with all accrued 
and unpaid interest, if any, will be due and payable on the Maturity Date according 
to the terms set forth in full in the applicable Note.  Notwithstanding the foregoing, 
if Borrower is awarded AHP funding, Borrower shall repay the AHP Bridge Loan 
to the City on the date that Borrower closes such loan for AHP funding and the 
AHP funds are disbursed to Borrower; provided, however, that if Borrower is not 
awarded AHP funding or receives AHP funding sufficient for only partial 
repayment of the AHP Bridge Loan, Notwithstanding anything to the contrary in 
the Construction Note, the City hereby waives repayment of the AHP Bridge Loan 
from the AHP funding. The City and Borrower agree that the unpaid principal 
balance of the AHP Bridge Loan and unpaid costs and fees incurred shall be repaid 
from Residual Receipts and due and payable at the Maturity Date according to the 
terms set forth in full in the Construction Note. 



 
(j) Section 3.7 (Notification and Repayment of Excess Proceeds) of the Agreement is 
hereby amended as follows (additions in double underline; deletions in strikethrough): 
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 3.7 Notification and Repayment of Excess Proceeds.  Borrower must 
notify the City in writing within thirty (30) days after the later of the date on which 
Borrower receives its Form 8609 from the California Tax Credit Allocation 
Committee or the date on which Borrower receives Excess Proceeds from its 
limited partner or other financing sources.  In addition, Borrower must notify the 
City in writing when a final coverage determination of Borrower’s insurance claim 
and all respective loss amounts submitted that relate to the damage of the modular 
units of the Project is received from the Borrower’s responding insurers. Borrower 
must repay all Excess Proceeds to the City no later than sixty (60) days after receipt 
of such notification, unless the City has elected to waive such payment.  The City 
must use such Excess Proceeds to reduce the balance of the Additional Loan 
Predevelopment Loan and Construction Loan on a pro rata basis.   



 
(k) Section 4.9 (Disbursement of Additional Loan) is hereby added to the Agreement 
as follows: 
 



 Section 4.9 Disbursement of Additional Loan.  In addition to the 
conditions precedent under Section 4.5, the City's obligation to approve any 
expenditure of the Additional Funding Amount is subject to Borrower’s satisfaction 
of the following conditions precedent: 



 
 (a) MOHCD will only disburse up to $7,232,745 of the Additional 
Funding Amount funds to pay off the Construction Contract, prevent mechanics 
liens against the Project, and cover soft costs approved by MOHCD in writing.  The 
remaining amount of the Additional Funding Amount, if needed will be disbursed 
as part of the permanent loan conversion and through the permanent loan closing 
escrow. No less than sixty (60) days prior to permanent loan conversion, Borrower 
must deliver to MOHCD an updated MOHCD and Borrower’s proforma to allow 
MOHCD to reevaluate the Project’s operating expenses and determine whether the 
Project can support the estimated senior permanent loan.  If the senior permanent 
loan is increased, the Additional Funding Amount shall be decreased by an 
equivalent amount. 
 
 (b) Once a SFHA-executed HAP showing SFHA approved VASH rents 
is received by Borrower, the remaining 39 non-VASH rents will be increased to 
2022 and the entire first-year operating budget and 20-year cash flow will be 
updated and finalized. The entire first-year operating budget and 20-year cash flow 
will be re-evaluated by MOHCD, and Borrower must have the permanent loan 
resized by California Community Reinvestment Corporation. Any increases to such 
permanent loan will reduce an equivalent amount of the Additional Loan to be 
disbursed. After the Conversion Date, any amount of the Additional Loan that has 
not been disbursed will be disencumbered by the City. If the Additional Loan has 
been fully disbursed on the Conversion Date, the Sponsor shall use any proceeds, 
including insurance proceeds, and/or other cost savings from construction of the 
Project to repay the Additional Loan. 
 
 (c) Once 95% occupancy is achieved, Borrower must provide the 
stabilized occupancy calculation to MOHCD within forty-five (45) days, and 
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Borrower must provide MOHCD copies of the monthly stabilized occupancy 
calculations that Borrower is required to provide to the permanent lender until four-
months of stabilized occupancy is achieved. 
 
 (d) Borrower must allow MOHCD to verify all costs and sources no 
later than thirty (30) days prior to the Conversion Date. MOHCD will only disburse 
up to $7,750,255 of the Additional Funding Amount as needed to fund conversion 
of the senior construction loan after approval by MOHCD of such costs and 
sources. All Development Proceeds, including, but not limited to insurance 
proceeds, and Development Expenses must be approved by MOHCD. In addition, 
all cost and sources verified must be approved by MOHCD before payment of the 
At-Risk Developer Fee of $1,069,184.00, as defined in the Developer Fee 
Agreement between MOHCD and Developer dated February 1, 2020. 



 
(l) EXHIBIT B-1 – Table of Sources and Uses of Funds, is deleted in its entirety and 
replaced with the new Exhibit B-1, attached hereto as Attachment 1. 
 



2. Secured Promissory Note.  Concurrently herewith, Borrower will execute a Secured 
Promissory Note (Additional Loan) in favor of the City (the “Additional Funding Note”), in form 
and substance acceptable to the City.  A copy of the Additional Funding Note is attached to this 
First Amendment as Attachment 2. 



 
3. First Amendment to Deed of Trust.  Concurrently herewith, Borrower will execute a First 



Amendment to Deed of Trust in form and substance acceptable to the City.  A copy of the First 
Amendment to Deed of Trust is attached to this First Amendment as Attachment 3. 



 
4. Residual Receipts Split with HCD.  During negotiations of the Agreement, the City, 



inclusive of the TIDA Housing Developer Subsidy, anticipates that it will split residual receipts 
with HCD. The City will receive residual receipt repayment of the Loan and the balance of the 
Loan available to receive residual receipts payments will be $39,238,000.  The City’s residual 
receipts split with HCD is as shown below. 



 
50/50 Residual Receipts Split Analysis  



Name of Residual Receipts Initial Loan Amount Residual 
Share % 



Net Cash 
Flow % 



HCD Residual Receipts $10,000,000  10.15% 20.31% 
City & County of San Francisco $39,238,000  39.85% 79.69% 
    
Total of City & HCD Residual Receipts $49,238,000  50.00% 100.00% 



 
Further, MOHCD and TIDA have agreed to proportionally split residual receipts 



payments received by MOHCD when TIDA funds are part of the City loan sources.  For this 
Project, and only this Project, TIDA Developer Housing Subsidy Funds is 2.55% of the Loan.  



 
5. Representations and Warranties. 



 











9 



 (a) All of the representations and warranties made by Borrower to the City in the 
Agreement and other City Documents continue to be true and complete as of the date of this First 
Amendment. 
 
 (b) No event has occurred and is continuing that constitutes an event of default or 
potential event of default under the Agreement, Note, or any other City Documents. 
 



6. Miscellaneous. 
 



(a) References.  No reference to this First Amendment is necessary in any instrument 
or document at any time referring to the Agreement.  Any reference to such documents will be 
deemed a reference to the Agreement as amended by this First Amendment.  



 
(b) No Other Amendments.  Except as amended by this First Amendment, the 



Agreement will remain unmodified and in full force and effect. 
 
(c) Counterparts.  This First Amendment may be executed in two or more 



counterparts, each of which will be deemed an original, but all of which when taken together will 
constitute one and the same instrument. 



 
(d) Successors and Assigns.  The terms, covenants, and conditions contained in this 



First Amendment will bind and inure to the benefit of Borrower and the City and, except as 
otherwise provided herein, their personal representatives and successors and assigns. 



 
(e) Further Instruments.  The parties hereto agree to execute such further instruments 



and to take such further actions as may be reasonably required to carry out the intent of this First 
Amendment. 
 



Signatures Appear on Following Page 











 
 



IN WITNESS WHEREOF, the parties hereto have executed this First Amendment at San 
Francisco, California as of the date first written above. 
 
 
THE CITY: 
 
CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation 
 
 
 
 
 
By:        
 London N. Breed 
 Mayor 
 
 
 
By:        
 Eric D. Shaw 
 Director, Mayor’s Office of Housing 
 and Community Development 
 
 
APPROVED AS TO FORM: 
 
DAVID CHIU 
City Attorney 
 
 
By:        
 Keith Nagayama 
 Deputy City Attorney 
 



    
BORROWER: 
 
MACEO MAY APT, L.P., a California limited 
partnership, 
 
By:   CCDC-Maceo May Apts LLC,  



a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development 
Center, Inc.,  



a California nonprofit public benefit 
corporation, 



its sole member/manager 
 



By __________________________ 
Malcolm Yeung,  
Executive Director 
 



By:   Swords-Maceo May Apts LLC,  
a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans 
Rights Organization,  



a California nonprofit public benefit 
corporation,  
its sole member/manager 
 
By: __________________________ 



Michael Blecker,  
Executive Director 



 
 
 



 











 
 



Attachment 1 
 
 



Exhibit B-1: Sources & Uses of Funds 
 
 



See Attached. 
 
 
 











MOHCD Proforma - Permanent Financing Sources Uses of Funds



Application Date: # Units: 105
Project Name: Maceo May Apartments # Bedrooms: 138
Project Address: 55 CRAVATH # Beds: 
Project Sponsor: Chinatown CDC, Swords to Plowshares



Total Sources Comments
SOURCES 24,255,000     14,983,000     1,987,768       10,000,000     1,040,000       800,000          -                  -                  1,100,000       27,525,002     28,587,290     110,278,060   



Name of Sources: MOHCD/OCII
 New City Loan 
#3  TE Perm Bond  HCD VHHP  AHP Loan 



 Deferred Dev 
Fee  GP Equity  LP Equity 



 Insurance 
Proceeds 



USES



ACQUISITION
Acquisition cost or value 0
Legal / Closing costs / Broker's Fee 0
Holding Costs 0
Transfer Tax 0



TOTAL ACQUISITION 0 0 0 0 0 0 0 0 0 0 0 0



CONSTRUCTION (HARD COSTS)



* Unit Construction/Rehab 17,843,607 12,350,542 5,431,809 1,040,000 0 18,952,128 26,857,756 82,475,842
Water instruion Damage Repairs (hard cost) 
$31.5MM.



* Commercial Shell Construction 0
* Demolition 0



Environmental Remediation 0
* Onsight Improvements/Landscaping 0
* Offsite Improvements 0
* Infrastructure Improvements 0



Parking 0
GC Bond Premium/GC Insurance/GC Taxes 0 0.0%
GC Overhead & Profit 1,612,832 356,855 1,969,687 2.3%
CG General Conditions 27,397 2,424,195 2,451,592 2.8%



Sub-total Construction Costs 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 18,952,128 26,857,756 86,897,121
Design Contingency (remove at DD) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Bid Contingency (remove at bid) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Plan Check Contingency (remove/reduce during Plan Review) 0 4% up to $30MM HC, 3% $30-$45MM, 2% $45MM+ 0.0%
Hard Cost Construction Contingency 2,762,188 2,762,188 5% new construction / 15% rehab 3.2%



Sub-total Construction Contingencies 0 0 0 0 0 0 0 0 0 2,762,188 0 2,762,188
TOTAL CONSTRUCTION COSTS 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 21,714,316 26,857,756 89,659,309



SOFT COSTS
Architecture & Design



Architect design fees 2,290,488 9,094 478,007 54,600 2,832,189 $63k arch design + subs soft cost water intrusion add
Design Subconsultants to the Architect (incl. Fees) 242,485 242,485
Architect Construction Admin 0
Reimbursables 0
Additional Services 0 0



Sub-total Architect Contract 2,532,973 9,094 478,007 0 0 0 0 0 0 0 54,600 3,074,674
Other Third Party design consultants (not included under 
Architect contract) 50,023 32,000 391,014 473,037 $32k Water intrusion testing/inspection soft cost add



Total Architecture & Design 2,582,996 41,094 869,021 0 0 0 0 0 0 0 54,600 3,547,711
Engineering & Environmental Studies



Survey 1,500 16,500 18,000
Geotechnical studies 66,628 66,628
Phase I & II Reports 18,240 18,240
CEQA / Environmental Review consultants 0
NEPA / 106 Review 0
CNA/PNA (rehab only) 0
Other environmental consultants 0 Name consultants & contract amounts



Total Engineering & Environmental Studies 86,368 0 0 0 0 0 0 0 0 16,500 0 102,868
Financing Costs



Construction Financing Costs
Construction Loan Origination Fee 15,000 203,520 218,520



Construction Loan Interest 979,295 1,791,469 654,886 3,425,650
$1.6MM add for water intrusion construction delay 
add



Title & Recording 100,000 100,000
CDLAC & CDIAC fees 20,296 20,296
Bond Issuer Fees 79,044 261,986 341,030 $79k increase cost for Issuer and Trustee fees 



Other Bond Cost of Issuance 27,999 54,184 82,183
Lender Expenses $15k, COI Contingency $22k, 
Trustee fee $13k



Other: Owner's Rep, Misc. Syndication Cost, City FA 4,400 4,400
Sub-total Const. Financing Costs 47,399 1,058,339 323,816 0 0 0 0 0 0 2,107,639 654,886 4,192,079



Permanent Financing Costs
Permanent Loan Origination Fee 87,720 87,720
Credit Enhance. & Appl. Fee 0
Title & Recording 10,000 10,000



Sub-total Perm. Financing Costs 0 0 97,720 0 0 0 0 0 0 0 0 97,720
Total Financing Costs 47,399 1,058,339 421,536 0 0 0 0 0 0 2,107,639 654,886 4,289,799



Legal Costs
Borrower Legal fees 38,363 140,000 53,887 20,000 252,250 $160k legal water intrusion add
Land Use / CEQA Attorney fees 0
Tax Credit Counsel 35,000 35,000
Bond Counsel 92,350 92,350
Construction Lender Counsel 150,000 150,000
Permanent Lender Counsel 0



* City Attorney/Issuer Counsel 20,000 20,000
Total Legal Costs 38,363 140,000 262,350 0 0 0 0 0 0 88,887 20,000 549,600



Other Development Costs
Appraisal 6,500 8,500 15,000
Market Study 6,000 1,500 7,500



* Insurance 1,072,184 1,297,928 50,609 831,952 3,252,673 BDR policy extended after exp. 2/28/22 ($2.1MM)
* Property Taxes 0



Accounting / Audit 5,000 50,000 55,000 $5K for add'l audit related to water intrusion
* Organizational Costs 0



Entitlement / Permit Fees 425,770 0 1,529,146 1,954,916
* Marketing / Rent-up 179,021 179,021



* Furnishings 0 614,850 614,850
$2,000/unit; See MOHCD U/W Guidelines on: 
http://sfmohcd.org/documents-reports-and-forms



PGE / Utility Fees 0
TCAC App / Alloc / Monitor Fees 33,333 216 35,187 68,736 $216 added TCAC fees 



* Financial Consultant fees 46,300 59,300 105,600
Construction Management fees / Owner's Rep 142,453 5,000 76,997 30,000 254,450 $35k water intrusion add 
Security during Construction 0



* Relocation 0
Services Set-Up 68,987 68,987
Other: Green (50% of Total) MEP Peer Refview 160,895 160,895
Other (specify) 0



Total Other Development Costs 1,893,435 1,308,144 50,609 2,143,996 0 0 0 0 0 479,492 861,952 6,737,628
Soft Cost Contingency



Contingency (Arch, Eng, Fin, Legal  & Other Dev) 65,604 0 0 0 0 0 0 441,900 138,096 645,600 Soft cost contingency Water intrusion add $203k 4.2%
TOTAL SOFT COSTS 4,648,561 2,613,181 1,603,516 2,143,996 0 0 0 0 0 3,134,418 1,729,534 15,873,206



RESERVES
* Operating Reserves 19,277 546,268 565,545 $19.2k increase due to perm int. rate



Replacement Reserves 0
* Tenant Improvements Reserves 0
* Subsidy Transition Reserve 680,000 680,000
* Other (specify) 0
* Other (specify) 0



TOTAL RESERVES 0 19,277 0 0 0 0 0 0 0 1,226,268 0 1,245,545



DEVELOPER COSTS
Developer Fee - Cash-out Paid at Milestones 150,000 500,000 650,000
Developer Fee - Cash-out At Risk 950,000 950,000
Commercial Developer Fee 0
Developer Fee - GP Equity (also show as source) 1,100,000 1,100,000
Developer Fee - Deferred (also show as source) 800,000 800,000



Development Consultant Fees 0
Need MOHCD approval for this cost, N/A for most 
projects



Other (specify) 0
TOTAL DEVELOPER COSTS 150,000 0 0 0 0 800,000 0 0 1,100,000 1,450,000 0 3,500,000



TOTAL DEVELOPMENT COST 24,255,000 14,983,000 1,987,768 10,000,000 1,040,000 800,000 0 0 1,100,000 27,525,002 28,587,290 110,278,060
Development Cost/Unit by Source 231,000 142,695 18,931 95,238 9,905 7,619 0 0 10,476 262,143 272,260 1,050,267
Development Cost/Unit as % of TDC by Source 22.0% 13.6% 1.8% 9.1% 0.9% 0.7% 0.0% 0.0% 1.0% 25.0% 25.9% 100.0%



Acquisition Cost/Unit by Source 0 0 0 0 0 0 0 0 0 0 0 0



Construction Cost (inc Const Contingency)/Unit By Source 185,299 117,624 3,660 74,819 9,905 0 0 0 0 206,803 255,788 853,898
Construction Cost (inc Const Contingency)/SF 167.04 106.03 3.30 67.45 8.93 0.00 0.00 0.00 0.00 186.43 230.58 769.76



*Possible non-eligible GO Bond/COP Amount: 18,962,091
City Subsidy/Unit 231,000          



Tax Credit Equity Pricing: 0.996
Construction Bond Amount: 43,704,000
Construction Loan Term (in months): 48 months
Construction Loan Interest Rate (as %): 2.82%



Total Soft 
Cost 



Contingency 
as % of Total 



Soft Costs



Construction 
line item costs 
as a % of hard 



costs
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See Attached. 
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SECURED PROMISSORY NOTE 
(Additional Loan) 



(City and County of San Francisco LMIHAF; 2019 General Obligation Bond for Affordable 
Housing; and TIDA Developer Housing Subsidy ) 



 
 



Principal Amount: $14,983,000 San Francisco, CA 



Date: _________________, 2022  



FOR VALUE RECEIVED, the undersigned, MACEO MAY APTS, L.P., a California 
limited partnership ("Maker"), hereby promises to pay to the order of the CITY AND COUNTY 
OF SAN FRANCISCO, a municipal corporation, or holder (as the case may be, "Holder"), the 
principal sum of FOURTEEN MILLION NINE HUNDRED EIGHTY-THREE 
THOUSAND and No/100 Dollars ($14,983,000) (the "Additional Funding Amount"), or so 
much of the Additional Funding Amount as may be disbursed from time to time pursuant to the 
Agreement described in Section 1 below as provided in this Note. 



1. Agreement.  Holder is making a loan of Fourteen Million Nine Hundred Eighty-
Three Thousand and No/100 Dollars ($14,983,000) (the “Additional Loan”) to Maker for units 
damaged in the October 2021 atmospheric river storm and to cover the reduction in permanent 
loan and tax credit equity financing because of a six and one-half (6.5) month construction delay 
while the storm damaged units were being repaired on the  multifamily rental housing 
development comprised of a 105-unit multifamily rental housing development (including one 
manager unit) affordable to low-income veteran households.  This Note is given under the terms 
of the Amended and Restated Loan Agreement by and between Maker and Holder  dated January 
28, 2020, as amended by that certain First Amendment to the Amended and Restated Loan 
Agreement dated concurrently herewith (collectively, the “Agreement”), which Agreement is 
incorporated herein by reference.  Maker's obligations under this Note and the Agreement are 
secured by that certain Deed of Trust, Assignment of Rents, Security Agreement and Fixture 
Filing dated January 28, 2020, made by Maker for the benefit of Holder, and recorded on April 
28, 2020, as Document No. DOC-2020-K927155-00, as amended by that certain First 
Amendment to Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing 
dated as of the date of this Note (collectively, “Deed of Trust”).  Definitions and rules of 
interpretation set forth in the Agreement apply to this Note.  In the event of any inconsistency 
between the Agreement and this Note, this Note will control.   



2. Interest.  Except as set forth in Section 3, no interest will accrue on the principal 
balance outstanding under this Note.   



3. Default Interest Rate.  Upon the occurrence of an Event of Default under any City 
Document, interest will be deemed to have accrued on the outstanding principal balance of the 
Loan at a compounded annual rate equal to the lesser of:  (a) ten percent (10%); or (b) the 
maximum lawful rate of interest, commencing on the Event of Default through the earlier of:  
(x) the date on which the Event of Default is cured; or (y) the date on which all amounts due 
under the City Documents are paid to Holder.  Maker acknowledges and agrees that the default 
interest that must be paid in the event of an Event of Default pursuant to this Section represents a 
reasonable sum considering all the circumstances existing on the date of this Note and represents 
a fair and reasonable estimate of the costs that will be sustained by Holder if Maker defaults.  
Maker further agrees that proof of actual damages would be costly and inconvenient and that 
default interest will be paid without prejudice to Holder's right to collect any other amounts to be 
paid or to exercise any of its other rights or remedies under any City Document. 
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4. Repayment of Additional Loan. 
 4.1 Subject to Section 13.4 of the Agreement, Maker must make annual 



payments of principal and interest (each, a "Payment") in an amount equal to the Residual 
Receipts, if any, attributable to the prior calendar year, beginning on  the first July 1st after the 
end of the calendar year of the Completion Date, and continuing each July 1st thereafter up to 
and including the Maturity Date, as defined below (each, a "Payment Date").  All Payments will 
be applied to the following in the following order:  (a) costs and fees incurred and unpaid; 
(b) accrued and unpaid interest; and (c) reduction of the principal balance of the Loan.  The 
unpaid principal balance of the Loan, together with all accrued and unpaid interest and unpaid 
costs and fees incurred, will be due and payable on the date that is the later (a) the fifty seventh 
(57th) anniversary of the date the Deed of Trust is recorded in the Recorder’s Office of San 
Francisco County or (b) the fifty fifth (55th) anniversary of the Conversion Date (the "Maturity 
Date").    Any Payment Date, including any Excess Proceeds Payment Date and the Maturity 
Date, that falls on a weekend or holiday will be deemed to fall on the next succeeding business 
day. 



 4.2 Subject to Section 13.4 of the Agreement, Maker must make payments of 
principal and interest (each, an “Excess Proceeds Payment") in an amount equal to the Excess 
Proceeds, if any, on the date that is thirty (30) days after the later of the date on which Maker 
receives its Form 8609 from the California Tax Credit Allocation Committee or the date on 
which Maker receives Excess Proceeds from its limited partner or other financing sources, 
including, but not limited to insurance proceeds related to the storm damaged modular units (the 
"Excess Proceeds Payment Date"), in accordance with HCD if applicable.  In addition, Borrower 
must notify the City in writing when a final coverage determination of Borrower’s insurance 
claim and all respective loss amounts submitted that relate to the damage of the modular units of 
the Project is received from the Borrower’s responding insurers. All Excess Proceeds Payments 
will be applied to the following in the following order:  (a) costs and fees incurred and unpaid; 
(b) accrued and unpaid interest; and (c) reduction of the principal balance of the Additional 
Loan.  



5. Security.  Maker's obligations under this Note are secured by the Deed of Trust. 
6. Terms of Payment. 
 6.1 All Payments must be made in currency of the United States of America 



then lawful for payment of public and private debts. 
 6.2 All Payments must be made payable to Holder and mailed or delivered in 



person to Holder's office at One South Van Ness Avenue, 5th Floor, San Francisco, CA 94103, or 
to any other place Holder from time to time designates. 



 6.3 In no event will Maker be obligated under the terms of this Note to pay 
interest exceeding the lawful rate.  Accordingly, if the payment of any sum by Maker pursuant to 
the terms of this Note would result in the payment of interest exceeding the amount that Holder 
may charge legally under applicable state and/or federal law, the amount by which the payment 
exceeds the amount payable at the lawful interest rate will be deducted automatically from the 
principal balance owing under this Note. 



 6.4 Maker waives the right to designate how Payments will be applied 
pursuant to California Civil Code Sections 1479 and 2822.  Holder will have the right in its sole 
discretion to determine the order and method of application of Payments to obligations under this 
Note. 
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 6.5 Except as otherwise set forth herein or in the Agreement, no prepayment 
of this Note shall be permitted without Holder’s prior written consent. 



 
7. Default. 
 7.1 Any of the following will constitute an Event of Default under this Note:  
  (a) Maker fails to make any Payment required under this Note within 



ten (10) days of the date it is due; or 
  (b) the occurrence of any other Event of Default under the Agreement 



or other instrument securing the obligations of Maker under this Note or under any other 
agreement between Maker and Holder with respect to the Project. 



 7.2 Upon the occurrence of any Event of Default, without notice to or demand 
upon Maker, which are expressly waived by Maker (except for notices or demands otherwise 
required by applicable laws to the extent not effectively waived by Maker and any notices or 
demands specified in the City Documents), Holder may exercise all rights and remedies available 
under this Note, the Agreement or otherwise available to Holder at law or in equity.  Maker 
acknowledges and agrees that Holder's remedies include the right to accelerate the Maturity Date 
by declaring the outstanding principal balance of the Loan, together with all accrued and unpaid 
interest and unpaid fees and costs incurred, due and payable immediately, in which case, the 
Maturity Date will be superseded and replaced by the date established by Holder. 



 7.3 Notwithstanding Section 7.2 and subject to this Section, Holder will not 
seek or obtain judgment against Maker for the payment of any amounts due under this Note 
following a judicial or nonjudicial foreclosure of the Deed of Trust, and Holder's sole recourse 
against Maker for any default under this Note will be limited to the collateral for the Loan, 
provided, however, that this Section will be deemed void and of no effect if Maker challenges 
Holder's right to foreclose following an Event of Default in any legal proceeding on the grounds 
that the City Documents are not valid and enforceable under California law.  This provision does 
not limit in any way Holder's right to recover sums arising under any obligation of Maker to 
indemnify Holder of sums incurred by Holder as a result of Maker's fraud, willful 
misrepresentation, misapplication of funds (including Loan Funds and Rents (as defined in the 
Deed of Trust)), waste or negligent or intentional damage to the collateral for the Loan. 



Notwithstanding anything to the contrary contained herein, Holder hereby agrees that any 
cure of any default made or tendered by Maker’s limited partner shall be accepted or rejected on 
the same basis as if made or tendered by Maker. 



8. Waivers. 
 8.1 Maker expressly agrees that the term of this Note or the date of any 



payment due hereunder may be extended from time to time with Holder's consent, and that 
Holder may accept further security or release any security for this Note, all without in any way 
affecting the liability of Maker. 



 8.2 No extension of time for any Payment made by agreement by Holder with 
any person now or hereafter liable for the payment of this Note will operate to release, discharge, 
modify, change or affect the original liability of Maker under this Note, either in whole or in 
part. 



 8.3 The obligations of Maker under this Note are absolute, and Maker waives 
any and all rights to offset, deduct or withhold any Payments or charges due under this Note for 
any reason whatsoever. 
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(Maceo May $14,983,000 Promissory Note) 



9. Miscellaneous Provisions. 
 9.1 All notices to Holder or Maker must be given in the manner and at the 



addresses set forth in the Agreement, or to the addresses Holder and/or Maker hereafter 
designate in accordance with the Agreement. 



 9.2 In the event of any legal proceedings arising from the enforcement of or a 
default under this Note or in any bankruptcy proceeding of Maker, the non-prevailing party 
promises to pay all reasonable costs and expenses, including reasonable attorneys' fees, incurred 
by the prevailing party in the proceeding, as provided in the Agreement. 



 9.3 This Note may be amended only by an agreement in writing signed by the 
party against whom enforcement of any waiver, change, modification or discharge is sought. 



 9.4 This Note is governed by and must be construed in accordance with the 
laws of the State of California, without regard to the choice of law rules of the State. 



 9.5 Time is of the essence in the performance of any obligations hereunder. 
 
"MAKER" 
Maceo May Apts, L.P., 
a California limited partnership 
 
 
By:   CCDC-Maceo May Apts LLC,  



a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development Center, Inc.,  



a California nonprofit public benefit corporation, 
its sole member/manager 



 
 



By: __________________________ 
Malcolm Yeung,  
Executive Director 



 
 
By:   Swords-Maceo May Apts LLC,  



a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans Rights Organization,  



a California nonprofit public benefit corporation,  
its sole member/manager 



 
 



By: __________________________ 
Michael Blecker,  
Executive Director 
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Free Recording Requested Pursuant to 
Government Code Section 27383 and 27388.1  
 
When recorded, mail to: 
Mayor’s Office of Housing and Community Development  
City and County of San Francisco 
1 South Van Ness Ave., 5th Floor 
San Francisco, California 94103 
Attn: Agnes Defiesta  
 
Lot 032; Block 0224 
 



---------------------Space Above This Line for Recorder’s Use--------------------- 
 



FIRST AMENDMENT TO DEED OF TRUST, ASSIGNMENT OF RENTS, 
SECURITY AGREEMENT AND FIXTURE FILING 



(Property Address: 401 Avenue of the Palms) 
  



 This First Amendment to Deed of Trust, Assignment of Rents, Security Agreement 
and Fixture Filing (“First Amendment to Deed of Trust”) dated as of ______________, 2022, 
is attached to and made a part of that certain Deed of Trust, Assignment of Rents, Security 
Agreement and Fixture Filing dated January 28, 2020, and recorded April 28, 2020, as 
Document Number DOC-2020-K927155-00 (the “Deed of Trust”).  The Deed of Trust 
secures a loan in the amount of (the “Loan”) made by the CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation represented by the Mayor and acting through the 
Mayor’s Office of Housing and Community Development (“City” or “Beneficiary”), to 
MACEO MAY APTS, L.P.,, a California Limited Partnership (“Borrower” or “Trustor”), 
whose address is 1525 Grant Ave., San Francisco, CA 94109, for development expenses 
associated with the real property described in the attached Exhibit A.  
  
 The Loan was evidenced by that certain Amended and Restated Loan Agreement 
dated January 28, 2020, by and between Trustor and Beneficiary (the “Loan Agreement”) and 
by that certain Third Amended and Restated Promissory Note (Predevelopment) dated 
January 28, 2020 (the “Predevelopment Note”), a Secured Promissory Noted (Construction) 
dated January 28, 2020 (the “Construction Note”), Declaration of Restrictions dated as of 
January 28, 2020 (the “Declaration”) and the Deed of Trust.   
 
 Pursuant to that certain First Amendment to the Amended and Restated Loan 
Agreement, Beneficiary agreed to increase the Loan (“Additional Loan”) by Fourteen Million 
Nine Hundred Eighty-Three Thousand and No/100 Dollars ($14,983,000) (the “Additional 
Funding Amount”), as evidenced by that certain Secured Promissory Note executed by 
Borrower, each dated as of the date set forth above.  The new aggregate amount of the Loan is 
$39,238,000.   
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 The Trustor agrees that the following covenants, terms, and conditions shall be part of 
and shall modify or supplement the Deed of Trust and that in the event of any inconsistency 
or conflict between the covenants, terms, and conditions of the Deed of Trust, as amended by 
this First Amendment to Deed of Trust, the following covenants, terms, and conditions shall 
control and prevail: 
 



1. Obligations Secured. The parties agree that the Deed of Trust is hereby amended as 
follows: 
 
1.1 Section 2 is hereby deleted in its entirety and replaced with the following: 
 
 2. Obligations Secured. This Deed of Trust is given for the purpose of 
securing the following (collectively, the "Secured Obligations"): 
 



(a) performance of all present and future obligations of Trustor set forth in 
the Agreement, specifically compliance with certain restrictions on the use of 
the Property recited in that certain Declaration of Restrictions executed by 
Trustor, dated as of the date of and being recorded concurrently with this Deed 
of Trust, as it may be amended from time to time, that certain Third Amended 
and Restated Secured Promissory Note (Predevelopment Loan) dated January 
28, 2020, made by Trustor to the order of Beneficiary (as it may be amended 
from time to time, the "Predevelopment Note"), that certain Secured 
Promissory Note (Construction Loan) dated January 28, 2020, made by Trustor 
to the order of Beneficiary (as it may be amended from time to time, the 
"Construction Note"), and that certain Secured Promissory Note (Additional 
Loan) dated _______________, 2022, made by Trustor to the order of 
Beneficiary (as it may be amended from time to time, the "Additional Funding 
Note") and performance of each agreement incorporated by reference, 
contained therein, or entered into in connection with the Agreement, as 
amended; 



 
(b) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Predevelopment Note in the original principal amount of Six Million 
Five Hundred Sixty-Two Thousand and No/100 ($6,562,000.00), with interest, 
if any, according to the terms of the Agreement and the Note;  
 
(c) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Construction Note in the original principal amount of Seventeen 
Million Six Hundred Ninety-Three Thousand and No/100 ($17,693,000.00), 
with interest, if any, according to the terms of the Agreement and the Note; 
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(d) payment of the indebtedness evidenced by the Agreement as amended 
by that certain First Amendment to Amended and Restated Loan Agreement 
and the Additional Funding Note in the original principal amount of Fourteen 
Million Nine Hundred Eighty-Three Thousand and No/100 Dollars 
($14,983,000), with interest, if any, according to the terms of the Agreement 
and the Note; and 
 
(c) payment of any additional sums Trustor may borrow or receive from 
Beneficiary, when evidenced by another note (or any other instrument) reciting 
that payment is secured by this Deed of Trust. 
 



 
2. No Other Change.  Except as specifically modified or amended by this Amendment, 



all other terms and conditions of the Deed of Trust remain the same. 
 
 
 
Remainder of Page Intentionally Left Blank; Signatures Appear on Following Page 
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BENEFICIARY: 
 
CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation, represented by the 
Mayor, acting by and through the Mayor’s Office of Housing and Community Development 
 
 
 
By:        
 Eric D. Shaw  
 Director, Mayor’s Office of Housing and Community Development 
 
 



SIGNATURE ABOVE MUST BE NOTARIZED 
 
 
APPROVED AS TO FORM: 
 
DAVID CHIU 
City Attorney 
 
 
 
By:        
 Deputy City Attorney 
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"TRUSTOR:" 
 
MACEO MAY APT, L.P., a California limited partnership, 
 
By:   CCDC-Maceo May Apts LLC,  



a California limited liability company, 
its co-general partner 
 
By:   Chinatown Community Development Center, Inc.,  



a California nonprofit public benefit corporation, 
its sole member/manager 



 
 



By __________________________ 
Malcolm Yeung,  
Executive Director 
 
 



By:   Swords-Maceo May Apts LLC,  
a California limited liability company, 
its co-general partner 
 
By:   Swords to Plowshares: Veterans Rights Organization,  



a California nonprofit public benefit corporation,  
its sole member/manager 



 
 



By: __________________________ 
Michael Blecker,  
Executive Director 



 
 
 
 
 



ALL SIGNATURES MUST BE NOTARIZED
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EXHIBIT A 
Legal Description of the Land 



 
A LEASEHOLD INTEREST IN THE FOLLOWING LAND SITUATED IN THE CITY OF 
SAN FRANCISCO, COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA, 
DESCRIBED AS FOLLOWS: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Street Address: 401 Avenue of the Palms 
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State of California   ) 
County of San Francisco  ) 
 
 
On ______________________________, ____________, before me, Jennifer M. Collins, 
Notary Public, personally appeared _________________________________________, who 
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal. 
 
 
 
Signature: ______________________________ 
 
   
   
   
   
 
                            
 
 
          (Seal) 
 



A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of the document.  
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San Francisco Ethics Commission 
25 Van Ness Avenue, Suite 220, San Francisco, CA 94102 
Phone: 415.252.3100 . Fax: 415.252.3112 
ethics.commission@sfgov.org . www.sfethics.org  



Received On: 
 
File #: 
 
Bid/RFP #: 
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Notification of Contract Approval 
SFEC Form 126(f)4 



(S.F. Campaign and Governmental Conduct Code § 1.126(f)4) 
A Public Document 



 



Each City elective officer who approves a contract that has a total anticipated or actual value of $100,000 or 
more must file this form with the Ethics Commission within five business days of approval by: (a) the City elective 
officer, (b) any board on which the City elective officer serves, or (c) the board of any state agency on which an 
appointee of the City elective officer serves.  For more information, see: https://sfethics.org/compliance/city-
officers/contract-approval-city-officers 



 



1. FILING INFORMATION 
TYPE OF FILING DATE OF ORIGINAL FILING (for amendment only) 



\FilingType\ \OriginalFilingDate\ 



AMENDMENT DESCRIPTION – Explain reason for amendment 



\AmendmentDescription\ 



 



2. CITY ELECTIVE OFFICE OR BOARD 
OFFICE OR BOARD NAME OF CITY ELECTIVE OFFICER 



\ElectiveOfficerOffice\ \ElectiveOfficerName\ 



 



3. FILER’S CONTACT  
NAME OF FILER’S CONTACT TELEPHONE NUMBER 



\FilerContactName\ \FilerContactTelephone\ 



FULL DEPARTMENT NAME  EMAIL 



\FilerContactDepartmentName\ \FilerContactEmail\ 



 



4. CONTRACTING DEPARTMENT CONTACT 
NAME OF DEPARTMENTAL CONTACT DEPARTMENT CONTACT TELEPHONE NUMBER 



\DepartmentContactName\ \DepartmentContactTelephone\ 



FULL DEPARTMENT NAME DEPARTMENT CONTACT EMAIL 



\DepartmentContactDepartmentName\ \DepartmentContactEmail\ 



 
  



DocuSign Envelope ID: 9AAEF85F-F2A5-4E0B-A267-0E3093BE0401



Legislative Clerks Division



Cindy Heavens



01/14/2020



Board of Supervisors
Members



628-652-5831



191300



To increase the original loan by $14,983,000 for a new total loan amount not to exceed 
$39,238,00 to finance additional construction costs and loss of permanent financing related
 to Maceo May, a 100% affordable housing development, on Treasure Island.



Mayor's Office of Housing & Comm. DevMYR



Office of the Clerk of the Board



cindy.heavens@sfgov.org



Amendment



Board.of.Supervisors@sfgov.org



415-554-5184



Incomplete - Pending Signature





mailto:ethics.commission@sfgov.org


http://www.sfethics.org/


https://sfethics.org/compliance/city-officers/contract-approval-city-officers


https://sfethics.org/compliance/city-officers/contract-approval-city-officers
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5. CONTRACTOR 
NAME OF CONTRACTOR 



\ContractorName\ 



TELEPHONE NUMBER 



\ContractorTelephone\ 



STREET ADDRESS (including City, State and Zip Code) 



\ContractorAddress\ 



EMAIL 



\ContractorEmail\ 



 
6. CONTRACT 
DATE CONTRACT WAS APPROVED BY THE CITY ELECTIVE OFFICER(S) 



\ContractDate\ 



ORIGINAL BID/RFP NUMBER 



\BidRfpNumber\ 



FILE NUMBER (If applicable) 



\FileNumber\ 



DESCRIPTION OF AMOUNT OF CONTRACT 



\DescriptionOfAmount\ 



NATURE OF THE CONTRACT (Please describe) 
 



\NatureofContract\ 



 
7. COMMENTS 



\Comments\ 



 
8. CONTRACT APPROVAL 



This contract was approved by: 



 THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM 



\CityOfficer\ 



 A BOARD ON WHICH THE CITY ELECTIVE OFFICER(S) SERVES   
 



\BoardName\ 



 THE BOARD OF A STATE AGENCY ON WHICH AN APPOINTEE OF THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM SITS 
 



\BoardStateAgency\ 



  



DocuSign Envelope ID: 9AAEF85F-F2A5-4E0B-A267-0E3093BE0401



415-929-0759



01/14/2020



joanna.ladd@chinatowncdc.org



Maceo May Apts., L.P.



191300



1525 Grant Avenue, San Francisco, CA 94133



$39,238,000



Board of Supervisors
X



MOHCD's gap loan in the amount of $24,255,000 ("Original Loan") was approved by the Board of
 Supervisors on January 14, 2020.  This is an amendment to increase the Original Loan by 
$14,983,000, for a new total loan amount not to exceed $39,230,000 to finance additional 
construction costs and loss of permanent financing to Maceo May, a 100% affordable 
development for veterans and formerly homeless veterans, located on Treasure Island.



Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 



List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 



# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 



1 \PartyLastName1\ \PartyFirstName1\ \PartyType1\ 



2 \PartyLastName2\ \PartyFirstName2\ \PartyType2\ 



3 \PartyLastName3\ \PartyFirstName3\ \PartyType3\ 



4 \PartyLastName4\ \PartyFirstName4\ \PartyType4\ 



5 \PartyLastName5\ \PartyFirstName5\ \PartyType5\ 



6 \PartyLastName6\ \PartyFirstName6\ \PartyType6\ 



7 \PartyLastName7\ \PartyFirstName7\ \PartyType7\ 



8 \PartyLastName8\ \PartyFirstName8\ \PartyType8\ 



9 \PartyLastName9\ \PartyFirstName9\ \PartyType9\ 



10 \PartyLastName10\ \PartyFirstName10\ \PartyType10\ 



11 \PartyLastName11\ \PartyFirstName11\ \PartyType11\ 



12 \PartyLastName12\ \PartyFirstName12\ \PartyType12\ 



13 \PartyLastName13\ \PartyFirstName13\ \PartyType13\ 



14 \PartyLastName14\ \PartyFirstName14\ \PartyType14\ 



15 \PartyLastName15\ \PartyFirstName15\ \PartyType15\ 



16 \PartyLastName16\ \PartyFirstName16\ \PartyType16\ 



17 \PartyLastName17\ \PartyFirstName17\ \PartyType17\ 



18 \PartyLastName18\ \PartyFirstName18\ \PartyType18\ 



19 \PartyLastName19\ \PartyFirstName19\ \PartyType19\ 
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Jane



Lee



FabyZoubi



Board of Directors



Ortiz



Other Principal Officer



Aaron



Board of Directors



Board of Directors



Lin



Board of Directors



Kevin



Hollins



Wendell



Nguyen



Irma



Fagler



Board of Directors



Eric



Board of Directors



James



Board of Directors



Quock



Poe



Other Principal OfficerChin



Board of Directors



Chang



Board of Directors



Board of Directors



Cordero



Chan



Barbara



Board of DirectorsClaudinCheng



Lin



Leadbetter



Other Principal Officer



Lindsey



Board of Directors



Lim



Julie



Irene



Dion-Jay



Tommy



Brookter



Hilton



Board of Directors



Olson



Board of Directors



Board of Directors



Guy Board of Directors



Terence



James



Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 



List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 



# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 



20 \PartyLastName20\ \PartyFirstName20\ \PartyType20\ 



21 \PartyLastName21\ \PartyFirstName21\ \PartyType21\ 



22 \PartyLastName22\ \PartyFirstName22\ \PartyType22\ 



23 \PartyLastName23\ \PartyFirstName23\ \PartyType23\ 



24 \PartyLastName24\ \PartyFirstName24\ \PartyType24\ 



25 \PartyLastName25\ \PartyFirstName25\ \PartyType25\ 



26 \PartyLastName26\ \PartyFirstName26\ \PartyType26\ 



27 \PartyLastName27\ \PartyFirstName27\ \PartyType27\ 



28 \PartyLastName28\ \PartyFirstName28\ \PartyType28\ 



29 \PartyLastName29\ \PartyFirstName29\ \PartyType29\ 



30 \PartyLastName30\ \PartyFirstName30\ \PartyType30\ 



31 \PartyLastName31\ \PartyFirstName31\ \PartyType31\ 



32 \PartyLastName32\ \PartyFirstName32\ \PartyType32\ 



33 \PartyLastName33\ \PartyFirstName33\ \PartyType33\ 



34 \PartyLastName34\ \PartyFirstName34\ \PartyType34\ 



35 \PartyLastName35\ \PartyFirstName35\ \PartyType35\ 



36 \PartyLastName36\ \PartyFirstName36\ \PartyType36\ 



37 \PartyLastName37\ \PartyFirstName37\ \PartyType37\ 



38 \PartyLastName38\ \PartyFirstName38\ \PartyType38\ 
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Board of Directors



Rick



Saavedra



Fassler



Stephen



Rosenquest



Seymour



Kate



Other Principal Officer



Erik



Nils



Board of Directors



Board of Directors



Richardson



Robert



Placido "Joe"



Board of Directors



Saini



Board of Directors



Other Principal OfficerDekshenieks



Michael



Deleano "Del"



Susan



Board of Directors



Board of Directors



Mary



Houlberg



Marquez



Guy



Board of Directors



Board of Directors



Paul



Board of Directors



Thiel



Board of DirectorsDottie



Wong



Board of Directors



Jon



Barbara



CEO



Board of Directors



Cox



Michael



Zhang



Ramneek



Board of Directors



Plath



Julie



Board of Directors



Trevorrow



Edwards



Ordona



Board of Directors



Cane



Michael



Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 



List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 



# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 



39 \PartyLastName39\ \PartyFirstName39\ \PartyType39\ 



40 \PartyLastName40\ \PartyFirstName40\ \PartyType40\ 



41 \PartyLastName41\ \PartyFirstName41\ \PartyType41\ 



42 \PartyLastName42\ \PartyFirstName42\ \PartyType42\ 



43 \PartyLastName43\ \PartyFirstName43\ \PartyType43\ 



44 \PartyLastName44\ \PartyFirstName44\ \PartyType44\ 



45 \PartyLastName45\ \PartyFirstName45\ \PartyType45\ 



46 \PartyLastName46\ \PartyFirstName46\ \PartyType46\ 



47 \PartyLastName47\ \PartyFirstName47\ \PartyType47\ 



48 \PartyLastName48\ \PartyFirstName48\ \PartyType48\ 



49 \PartyLastName49\ \PartyFirstName49\ \PartyType49\ 



50 \PartyLastName50\ \PartyFirstName50\ \PartyType50\ 



 Check this box if you need to include additional names. Please submit a separate form with complete information.  
Select “Supplemental” for filing type. 



 
10. VERIFICATION 



I have used all reasonable diligence in preparing this statement. I have reviewed this statement and to the best of my 
knowledge the information I have provided here is true and complete.  
 
I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 



SIGNATURE OF CITY ELECTIVE OFFICER OR BOARD SECRETARY OR 
CLERK 



DATE SIGNED 



 



\Signature\ 



 



\DateSigned\ 
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Other Principal OfficerYeung



Other Principal OfficerBlecker Michael



Malcolm



BOS Clerk of the Board



Incomplete - Pending Signature
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San Francisco Mayor's Office of Housing and Community Development 
Department of Homelessness and Supportive Housing 
Office of Community Investment and Infrastructure 



Controller’s Office of Public Finance 
 
 



 
MEMORANDUM 



 



DATE: November 4, 2022  



TO: CITYWIDE AFFORDABLE HOUSING LOAN COMMITTEE 



FROM: CINDY HEAVENS, SENIOR PROJECT MANAGER 



RE: MACEO MAY, TREASURE ISLAND PARCEL C3.2 - ADDITIONAL NOT 
TO EXCEED GAP LOAN IN THE AMOUNT OF $14,983,000 DUE TO 
RAINSTORM DAMAGE REPAIRS TO MODULAR UNITS 



 
PREVIOUS CITY FUNDS COMMITTED $24,255,000 



LMIHAF $   2,000,000 
AHF – Condo Conversion $   2,200,000 
AHF – Inclusionary $   7,951,128 
ERAF $ 11,000,000 
Residential Hotel Preservation Fund $   1,103,872 



 
NEW FUNDS REQUESTED $14,983,000 



2019 GO Bonds $ 11,983,000 
LMIHAF $   2,000,000 
TIDA Developer Housing Subsidy $   1,000,000 



 
TOTAL REVISED LOAN $39,238,000 



 



1. REQUEST SUMMARY 



Chinatown Community Development Center (CCDC) and Swords-to-Plowshares (STP) 
(together “Sponsors”), co-general partners of Maceo May Apts., L.P., a California limited 
partnership (“Borrower”), request additional gap financing in the not to exceed amount of 
$14,983,000 for a 105-unit affordable housing development located on Treasure Island on Parcel 
C3.2 at 401 Avenue of the Palms (old address)/55 Cravath Street (new address) (the “Project” or 
“Maceo May”). On November 15, 2019, the Affordable Housing Loan Committee recommended 
approval of the original loan of $24,255,000 that included a $1,040,000 Federal Home Loan Bank 
(FHLB) Affordable Housing Program (AHP) bridge loan.  



The Sponsors anticipate receiving a Temporary Certificate of Occupancy (TCO) by January 31, 
2023. Once completed, Maceo May Apartments will be the first new one hundred percent (100%) 
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affordable building completed as part of the redevelopment of Treasure Island.  In recognition of 
the island’s history as a Naval Station, all residents of Maceo May will be low-income and/or 
formerly homeless veterans. The newly completed building will contain 104 affordable residential 
units and 1 staff unit in a 6-story building.  The residential units are a mix of 24 studios, 47 one-
bedrooms, and 34 two-bedrooms. Of the 104 affordable units, 33 units will be occupied by 
formerly homeless veterans currently living on Treasure Island.  These residents have been waiting 
to move to new units originally promised in July 2022 and now delayed to February 2023.   



Due to a storm damaging several units that resulted in completion delays and increased financial 
costs (see Section 2 and 3) and operating subsidy rents not increasing while some expenses 
increased (See Section 4), the Project now requires an additional $14.98M, which is the remaining 
amount needed to cover project increases. The additional requested loan amount must be 
encumbered no later than February 1, 2023, to prevent subcontractors from halting work due to 
nonpayment, further delaying the Project, and meet the construction lender’s requirement that the 
Sponsor make the additional loan request before it continues its re-underwriting. It is imperative 
that the project close out the construction contract so it can obtain lien-free title and convert to 
permanent financing as soon as possible to avoid additional construction loan interest costs.   



To mitigate some of the Project’s increases, the Sponsor successfully obtained a San Francisco 
FHLB AHP award in the amount of the $1,040,000 AHP bridge loan.  The AHP bridge loan 
obligation and requirements are identified in Amended and Restated Loan Agreement dated 
January 28, 2020 (Loan Agreement) between the Borrower and the City and County of San 
Francisco (City), acting by and through the Mayor’s Office of Housing and Community 
Development (MOHCD). In the Loan Agreement an AHP award pays off the AHP bridge loan.  
With this additional loan request, the Sponsors request a change to the AHP bridge loan repayment 
terms allowing the AHP award to cover projected budget shortfalls related to cost increases caused 
by the stormed damaged units and construction completion delays. The AHP bridge loan, as well 
as the rest of MOHCD loan, will be paid through residual receipts.  



MOHCD staff have been working closely with the Sponsors and supports this request to allow the 
City AHP bridge loan to be paid in residual receipts and increase the loan by a not to exceed 
amount of $14,983,000, bringing the new total loan to $39,238,000. If Loan Committee 
recommends the loan increase, the loan increase of $14.98M requires Board of Supervisors’ 
approval. 



2. PROJECT OVERVIEW AND PROJECT STATUS 



a. Project Overview 



STP, a One Treasure Island (“One TI”) founding member and housing services provider and 
grantee named on the Continuum of Care (“CoC”) contract, selected CCDC as the housing 
developer to jointly develop the One TI replacement units and new construction units 
designated for veterans and formerly homeless veterans. Since being selected by STP to 
jointly develop Maceo May, CCDC has become a One TI member. Together CCDC and STP 
formed Maceo May Apts., L.P., a limited partnership.  Both CCDC and STP are go-general 
partners of the limited partnership. 
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In 2011, Treasure Island Community Development (TICD) received approvals for the master 
development of Treasure Island (TI) that included approximately 8,000 new residential units 
of which 435 new units are for homeless households that are to be developed by One TI 
member organizations. In 2011, the Board of Supervisors approved a new agreement with 
One TI outlining its participation in the development project via housing, economic 
development and support components and reflects the updated land use plan, development 
program, housing plan and financing plan described in the TICD Disposition and 
Development Agreement. The 2011 One TI Agreement explicitly states that Treasure Island 
Development Authority (TIDA) will ground lease each One TI Lot to a selected One TI 
member organization approved by TIDA for the construction of One TI housing units. One 
TI has proposed and TIDA approved CCDC, as selected by STP.  TIDA has provided a 
ground lease to Maceo May Apts., L.P, for Parcel C3.2, and CCDC and STP together are the 
developers of the improvements on the ground lease parcel.  Please see Exhibit A Summary 
of Treasure Island, TICD, One-TI, and Development Agreement for more information about 
Treasure Island redevelopment. 



1) Summary of MOHCD’s initial Project expectations on November 15, 2019 
 
When recommended for loan approval on November 15, 2019, Maceo May was one 
of three developments that was part of a pilot program to explore modular 
construction, as modular construction had not been used in affordable housing in San 
Francisco.   
 
At the time that the Project was recommended for a City loan, MOHCD staff 
determined that building with modulars would save the Project approximately $4.6 
million in hard costs and construction loan financing.  Of the $4.6 million in total 
savings, $3.6 million is saving using modular construction rather than stick built.  In 
addition, modular construction was also assumed to reduce construction by 4 months, 
which results in approximately $1 million in construction loan savings.  However, 
the construction loan savings would only be realized if there were no delays to the 
Project. 
 
On January 14, 2020, the Board approved the original loan.  On January 28, 2020, 
the Mayor executed the loan.  The Project closed its construction financing on April 
27, 2020, forty-one (41) days after the City’s Shelter-In-Place ordinance. Maceo May 
was financed with tax exempt bonds and 4% low-income housing tax credits, General 
Partner (GP) equity, State of California Department of Housing and Community 
Development (HCD) Veterans Housing and Homelessness Prevention Program 
(VHHP), deferred developer fee, and City permanent financing.  The chart below 
shows the loan sources and amounts at the construction finance closing in April 2020. 
 



Permanent Sources  Construction Closing Budget  



City Loan (Combination of predevelopment and gap) $24,255,000 
CITY LOAN 3 – NEW LOAN $0 
Perm Loan - A Tranche $10,108,000 



HCD’s VHHP $10,000,000 











4 
 



FHLB-SF AHP $0 
Deferred Developer Fee $830,816 



Capital Contributions  
     General Partner  $500,000 
     Limited Partner  $28,764,209 
TOTAL:  $ 74,458,025 



 



b. Project Completion Delays 



Maceo May was extensively damaged during the “atmospheric river” rainstorm that hit the 
Bay Area on October 20, 2021.  Almost all areas of the building sustained severe unexpected 
damage from the high volume of water driven by high winds. Under the direction and 
supervision of a third-party expert in water damage, the general contractor stripped virtually 
all drywall, insulation, cabinetry, flooring, and other fixtures that would hinder the ability of 
the wood framing to dry.  In parallel, the general contractor completed the roof and building 
envelope that had been in progress at the time of the rainstorm.  Once cleared to do so by the 
water damage expert, the contractor then began the process of rebuilding. 



The demolition and rebuilding work has delayed the projected completion of the Project by 
six and a half (6½) months from July 20, 2022, to January 31, 2023.  For tax credit projects 
like Maceo May, the financial consequences of a delay of this magnitude are severe.  The 
Project will have a reduction in tax credit equity of over $1.2 million and will lose the rate-
lock on both its construction loan and permanent loan interest rates.  The original rates were 
locked in April 2020. 



Note that the analysis, particularly in Section 3 and 4, discussing potential insurance 
coverage is based on conservative and preliminary estimates of the amount of recovery. 
The Sponsors have reserved their rights under the Project insurance policies and do not 
concede that any element of the insurance claim is not covered, except for the application 
of a deductible. Nothing in this Memorandum or other communications by or on behalf 
of the Sponsors is intended as or shall be construed as an admission by, or a declaration 
against the interest of, any of them. The builder’s risk insurers have not issued a formal 
coverage position to date. The Sponsors will continue to work closely with their legal 
counsel to ensure that Maceo May receives all the insurance payments to which it is 
entitled. If the Project receives insurance payments more than what is projected below, 
that excess will directly reduce the amount that the Sponsors will draw from this City gap 
request. This paragraph applies to the entire Loan Evaluation Memorandum and modifies 
all statements herein.  



3. DEVELOPMENT COST VARIANCE ANALYSIS 



a. Revised Project Sources 
With the funds secured by the Sponsors and estimated insurance proceeds potential, the 
Project needs an additional $14,983,000 to cover cost directly related to the stormed damaged 
unit repairs, increased financing costs including a reduction in the permanent loan due to 
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rising interest rates since the permanent loan was delayed due to the storm damaged unit 
repairs, and an increase in operating expenses. The chart below shows the Project sources 
required to convert to a permanent loan and assumes a conservative and preliminary estimate 
that may possibly be covered by the Project’s insurance. (As of this loan request, as stated in 
Section 2b, the Sponsors have already been approved for up to $15 million in insurance 
payments). 
 



Permanent Sources  Construction Closing 
Budget 



Estimates to Convert 
Permanent Loan 



City Loan (Combination of predevelopment and gap) $24,255,000 $24,255,000 



CITY LOAN 3 – NEW LOAN $0 $14,983,000 
Perm Loan - A Tranche $10,108,000  $1,987,768 
HCD’s VHHP $10,000,000  $10,000,000 
FHLB-SF AHP $0  $1,040,000 
Deferred Developer Fee $830,816  $800,000 



Capital Contributions   
     General Partner  $500,000  $1,100,000 
     Limited Partner  $28,764,209  $27,525,002 
*Estimated Insurance Proceeds from Storm Damage $ -    $28,587,290 



TOTAL:  $ 74,458,025  $110,278,060 
* Conservative and preliminary estimate that may possibly be covered by the Project’s insurance. 



 



b. Evaluation of Revised Sources: The Sponsors proposes to use the following revised 
sources to convert the Project to permanent loans.  The sources discussed below are 
only the changed sources.  



1) Revised City Loan ($39,238,000).  The total revised City loan includes 
$24,255,000 of previously committed and disbursed funds and includes the 
additional loan requested funds of $14,983,000.  The City loan includes $1 
million from TIDA’s Developer Housing Subsidy.  The total loan is $373,695 per 
unit in City funds and exceeds the average subsidy of the more recent 
development in the MOHCD pipeline by $112,245.   



The City loan includes approximately $7,750,255 related to the reduction in the 
permanent loan due to increase interest rates and changes in the operating 
expenses. (Please see Estimated Insurance Proceeds below in Section 3.b.8. and 
operating expenses discussion in Section 4.)  The City loan also covers 
approximately $7,232,745 in additional storm damaged unit repair hard costs and 
soft costs related to the time while the stormed damaged units were being repaired 
based on the Sponsors’ insurance policy definition of hard and soft costs. 



2) California Community Reinvestment Corporation (CCRC) Permanent 
Loan ($1,987,768). When the Project closed its construction financing in April 
2022, the loan totaled $10,108,000 and had locked interest rate of 3.28%.  With 
this loan request, the permanent loan is now reduced by $8,120,232 due to the 
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delay to repair the storm damaged units the permanent loan will close nearly one 
year after the initial estimated closing date in a volatile interest rate environment.  
The new estimated loan interest rate is 5.9%, 2.62% higher than it was in April 
2022.  Another factor leading to the reduced permanent loan in this request is that 
the insurance during operations has increases by over 300% and a required 
Treasure Island Master Association Fee are added operating costs.  However, 
with this request the operating income has not increased.  (Please see Section 4 
for a discussion of the operating budget.)  However, if the rental income is 
increased to the maximum proposed rents, the permanent loan is estimated to 
increase to $4,778,000, which would reduce the City additional loan request by 
$2,238,000 for a revised loan totaling $12,745,000. 



3) FHLB of San Francisco (FHLB-SF) AHP ($1,040,000): In August 2021, the 
Sponsors secured AHP in the amount shown.  The AHP was originally intended 
to pay down the equivalent amount of the AHP bridge loan as outlined in the 
Amended and Restated Loan Agreement dated January 28, 2020. To reduce the 
amount of additional capital, with this additional loan request the Sponsors 
propose to have the AHP remain in the Project rather than repay the City’s AHP 
bridge loan.  



4) Limited Partnership Equity ($27,525,002): This is a loss of $1,239,207 due to 
late credit delivery.  Credit delivery is the date that the tax credit investor may 
claim the credits and it is based on the date that one resident may occupy the 
building after receipt of TCO.  Because the storm damage repair delayed the 
Project by 6½-months, the credit delivery date estimated at the time of the 
construction financial closing was also delayed by 6½-months. 



5) GP Equity ($1,100,000). As stated in MOHCD’s Developer Fee, Sponsors are 
required to contribute a minimum of $500,000 in GP Equity to the affordable 
housing development, and the Sponsors met this requirement at the time of 
construction financial closing.  The Sponsors secured an additional combined 
total of $600,000 from the Home Depot Foundation and the National Equity Fund 
that they will contribute to the Project bringing the total GP Equity contribution 
to the amount shown. 



6) Deferred Developer Fee ($800,000).  Deferred developer fee has decreased by 
$30,816 from the construction loan closing.  The $800K does not meet the 
MOHCD Underwriting Guidelines (MOHCD UG’s) at this time because the 
actual deferred fee on the 20-year proforma presented with this loan request totals 
$736,413 and MOHCD requires that the deferred fee on the 20-year proforma 
and the deferred fee amount are the same.  At the time of the construction closing, 
the deferred developer fee met MOHCD UG’s.  However, for the purposes of this 
loan request, the deferred fee is as shown as not meeting MOHCD UG’s since the 
project will be re-underwritten again at permanent conversion, planned in 
February 2024, and at that time the Sponsors and MOHCD staff will ensure that 
the deferred developer fee meets the MOHCD UG’s. 
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7) Silicon Valley Bank (SVB) Construction Loan ($43,704,000): While not a 
permanent source, the construction loan term is another factor in the additional 
loan request to the City.  At the time of the construction financial closing, the 
construction term was 32 months with a loan maturity date of January 1, 2023.  
The Sponsors could extend the loan for 3 months to April 1, 2023 for no cost 
and extend for an additional month to May 1, 2023 for $5000.  



As previously mentioned, TCO is anticipated on January 31, 2023.  Because 
leasing up the property will take approximately 3 to 4 months and will not be 
complete until the extended loan maturity date of May 1, 2023, SVB is re-
underwriting the construction loan to extend to the new permanent conversion 
date of February 2024. However, SVB re-underwriting is occurring concurrent 
with this loan request, and will not be complete until the Sponsors receive 
approval for the additional loan from MOHCD.  The construction interest on the 
loan will increase from $1,791,469 at the construction closing to $3,425,650, an 
increase of $1,634,181. If there are insurance proceeds, this may pay a portion of 
the construction interest.  See Section 3.d below for a discussion on estimated and 
possibly hard and softs cost covered by insurance proceeds. 



8) *Estimated Insurance Proceeds ($28,587,290): The estimated insurance 
proceeds is a preliminary estimate that may possibly be covered by the Project’s 
insurance. It should be noted that while the repairs are shown as part of the 
Project’s budget for this request, it is presented in this manner for this request 
only.  In addition, the repair work is not eligible for tax credits because the initial 
units already received credits.  To count the repair work would be equivalent to 
receiving credits on the unit twice, which is not allowed under the tax credit 
program.  For tax credit purposes, the Sponsors will complete a cost certification 
for the Project, but a separate cost audit may be conducted for verification that 
the insurance proceeds were expended as intended.  As further discussed in 
Section 3.d, estimated insurance proceeds are covering approximately 85% of 
hard costs, as defined in the Sponsors’ insurance policy, and approximately 41% 
of soft costs as also defined by insurance policy. 



The Sponsors have submitted a builder’s risk insurance claim, which may cover 
the majority of the cost impacts from the rainstorm.  The Sponsors have already 
been approved for up to $20 million in insurance payments, with further increases 
pending submission of invoices.  However, insurance payments are made only 
after costs are incurred and approved by the insurance claims adjuster, often after 
multiple rounds of review.  This process is lengthy, and the total amount of the 
insurance recovery may not be known until months after the building is complete.   



The Sponsors are requesting this gap loan increase and a change to the AHP 
bridge loan repayment to the City at this time because the Sponsors will need to 
make payments, particularly those necessary to close out the construction 
contract, in advance of when these final insurance payments will be received and 
in advance of the permanent conversion. 
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It is critical to be able to pay subcontractors in a timely manner, so they do not 
stop work in advance of completion, further delaying this housing for veterans 
and formerly homeless veterans. The Sponsors must also close out the 
construction contract quickly after the work is complete to prevent subcontractors 
from filing mechanics’ liens against the property.  Filing the Notice of 
Completion and obtaining lien-free title are both key milestones to convert the 
Project to its permanent financing.   



Also noteworthy is that Cahill Contractors (Cahill), the Project’s general 
contractor, has pre-paid subcontractors in advance of receiving reimbursements 
from insurance proceeds.  The total advance through September 30, 2022, is 
$1,733,055. Cahill plans to advance an additional $351,653 before the next 
insurance proceed reimbursement is received, bringing the total advancement to 
$2,084,708.  It is important to note that 63% of these advance payments have 
been to the electrical subcontractor who is a certified Small Business Enterprise 
(SBE) and cannot continue working without payments. 



c. Revised Project Uses 



Increases to the Project budget due to the storm damaged unit repairs and time delay while 
the units were being repaired totals $35,820,035.  A portion of the total increase could be 
covered by insurance proceeds.  The chart below shows the changes that have occurred since 
the construction loan closing in April 2020. 



Uses Line Item Line Item Amount at 
Construction Loan 
Closing 



Line Item Amount 
with this additional 
loan request 



Variance between 
Construction Loan Closing 
and this additional loan 
request 



CONSTRUCTION (HARD COSTS)    
Total Construction Costs $58,105,949 $89,659,309 $31,553,360 



Subtotal   $31,553,360 
SOFT COSTS    
Total Architect & Design - $  3,452,011 $  3,547,711 $       95,700 
Total Engineering & Environmental Studies $     102,868 $     102,868 $              -    
Total Financing Costs $  2,576,574 $  4,289,799 $  1,713,225 
Total Legal Costs $     389,600 $     549,600 $     160,000 
Total Development Costs $  4,567,532 $  6,737,628 $  2,170,096 
Soft Cost Contingency $     537,223 $     645,600 $     108,377 
Total Reserves $  1,226,268 $  1,245,545 $      19,277 
Developer Fee $  3,500,000 $  3,500,000 $              -   



Subtotal     $  4,266,675 
TOTAL: $74,458,025 $110,278,060 $35,820,035 



d. Evaluation of Revised Uses: The Sponsors proposes to use the revised source 
discussed in Section 3.a and 3.b above on the increased Project uses discussed below, 
and the discussion below only covers the changed uses.  
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1) Total Construction Costs.  Hard costs have increased by $31,553,360.  The 
construction repair costs are based on a rough order of magnitude (ROM) 
provided by Cahill on May 18, 2022.  Cahill provided a ROM hard cost 
construction estimate totaling $30.1 million, inclusive of 5.87% overhead, 
profit, general contract insurance, and performance bonding as these charges 
are applied to all change order contractor amendments. This ROM includes the 
full demolition/abatement scope, including replacement of all fixtures and 
finishes that were in place and damaged, as well as PEX piping, Romex, 
heaters, and light fixtures. The Sponsors added a 5% contingency to the ROM. 



MOHCD Construction Representative statement about General Contractor’s ROM Hard Costs  



The storm damage that the Maceo May has been faced with is quite unlike anything MOHCD has 
seen before.  Due largely to that the fact that the factory built modular units had many finish 
materials in place before the permanent roof was installed, and the “atmospheric river” rainstorm 
hit at the exact right time to cause the maximum amount of damage possible.  As such, MOHCD 
lacks any comparable projects to compare these costs to, but all indications to-date support these 
ROMs as being reasonable projections of the final costs.  Having completed the remediation work 
and having worked extensively with San Francisco Department of Building and Inspection (DBI) 
to understand any additional work needed to address discrepancies in code interpretation between 
the City (the Authority Having Jurisdiction (AHJ) for site-built work) and the State of California 
(the AHJ for factory work), the general contractor’s ROMs are more solidly confirmed rather than 
initial estimates provided after and prior to storm damaged unit repairs, which leads to further 
confidence in the accuracy. 



As discussed above in Sections 3.a and 3.b, to date the Sponsor have only 
received approval for $15 million in insurance proceeds and Cahill has 
advanced $1.7 million toward the storm damaged units.  In addition, to date the 
Sponsors have only billed and received payment for $5.6 million of the 
approved $15 million in storm damaged unit repairs.  



The Total Construction Costs increase includes the following: 



• $12,225 for architect cost related to design. 
• $3,847 for special inspections needed to inspect the rebuild of the 3-hour 



wall and other rainstorm damaged units being repaired by the general 
contractor. 



• $58,822 for the water consultants monitoring and consulting of the 
remediation/water intrusion to the stormed damaged units. Cost increases 
include a projected cost for the final unit air sample clearance, which will 
occur around unit punch (October and/or November 2022).  



Insurance allows soft cost work (architecture, special inspections, and water consultant) to be 
considered hard cost work for the purposes of an insurance claim. The chart below shows the 
details of the cost included in the Total Construction Costs and the estimate includes the amount 
possibly covered by insurance proceeds.  In the chart below, insurance is estimated to possible 
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cover 85% or $26,857,756 of the hard cost for the rainstorm damaged units.  The remaining 15% 
or $4,695,603 is anticipated to be covered by the additional City loan.  



Construction (Hard Cost) – Unit 
Construction details of Storm Damage 
Increases 



Hard Cost ROM Estimated as covered 
by insurance 



Variance of Hard Cost 
ROM from Insurance 
Estimates 



Construction & Remediation $30,138,060 $25,517,351 $ 4,620,709 
Architecture/Engineering $       81,500 $       69,275 $      12,225 
Special Inspections $       25,650 $       21,803 $        3,847 
Water Consultant $     392,150 $     333,328 $     58,822 
TIDA Storage Lease $     916,000 $     916,000 $-   
        
TOTAL: $31,553,360 $26,857,756 Total Hard Cost 



Variance: $4,695,603 



2) Total Architect & Design. This increase of $95,700 include costs defined as 
soft costs by insurance.  The cost increase includes: 



• $63,700 for additional construction administration due to the 6 1/2-months 
delay caused by the storm damage repair, rounded to 7-months delay.  



• $32,000 for construction testing that has been delayed while the storm 
damaged repairs took place.  The estimate assumes 20 full days at $200 per 
day. 



3) Total Financing Costs. Financing has increased by $1,713,255.  This increase 
is due to increases in the construction loan interest and bond issue fees. 



• $1,634,181 for additional construction loan interest based on the new loan 
maturity date of February 2024, the new permanent conversion date.  See 
Section 3.b.7 for a discussion about the construction loan maturity date. 



• $79,044 for bond issuer fees for an additional year for both MOHCD and 
the trustee due to added time to complete the storm damaged unit repairs. 
The line item also includes the construction lender’s construction 
management services for an additional 7 months of work caused by the 
storm damage delay. The total increase amount has been recalculated with 
the current permanent loan rates 



4) Total Legal Costs. Legal costs have increased by $160,000 and include the 
following legal increases: 



• $100,000 for a contracts/insurance attorney, who provides legal services 
related to the rainstorm damage. Please note that the contracts/insurance 
attorney costs are not eligible for insurance reimbursement. 



• $20,000 for Sponsors’ attorneys cost related to the transaction as the 
Sponsors’ attorneys have reviewed all documents related to triggering a 
foreclosure and other provisions related to the magnitude of the storm 
damage unit repairs delay.   
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• $40,000 for the limited partner, bond counsel, construction lender, and 
permanent attorneys with each type of attorney receiving an estimated 
$10,000 each to draft, review, and approve new legal documents related to 
the delay and additional sources of funds being added to the project. 



5) Total Development Costs have increased by $2,170,096 and includes the 
following development costs: 



• $2,129,880 for builder’s risk insurance that was renewed on March 1, 2022 
after the previous policy expired on February 28, 2022.  The previous policy 
that was included at the time of the construction closing was $1,122,793.  
The new policy is approximately a 189% increase.  The renewed builder’s 
insurance includes cost to extend the policy through duration of 
construction. 



• $5,000 to complete an additional cost audit to document use of insurance 
proceeds for the storm damaged units and delays. This work is different 
from a cost audit required for bond financed developments.  



• $216 for tax credit monitoring fees due to a slight increase of eligible basis 
since the construction closing. 



• $35,000 for extension of Sponsors’ construction management services due 
to the longer construction period due to the storm damaged units repair 
delay. 



6) Soft Cost Contingency has increased by $108,377.  The increase is 3% of all 
soft costs. 



7) Total Reserves has increased by $19,277.  The cost increase is for operating 
reserve costs related to the interest rate on the permanent loan as discussed in 
Section 3.b.2 above. 



Total soft cost increases related to the delay caused by the storm damage totals $4,266,675. The 
chart below details the softs cost as defined in the insurance policy and estimates what insurance 
may possibly cover. Based on the chart below, insurance is estimated to cover approximately 41% 
or $1,729,534 of the total estimated soft cost repairs. The remaining 59% or $2,537,141 is 
anticipated to be covered by the additional City loan. 



Soft Costs Line items Amount of Soft Cost 
increases due to 
rainstorm damages 



Estimated as covered 
by insurance 



Variance of Soft Cost Changes 
from Insurance Estimates 



Architect& Design - Architect Design Fees $     63,700 $     54,600 $       9,100 
Architect& Design - Other Third-Party Design 
Consultants - Construction Testing 



$     32,000 $- $     32,000 



Financing Costs - Construction Loan Interest $1,634,181 $   654,886 $   979,295 
Financing Costs - Bond Issuer Fees $     79,044 $- $     79,044 
Legal Costs – Borrower Legal Fees $   160,000 $     20,000 $   140,000 
Other Development Costs – Insurance during 
construction 



$2,129,880 $   831,952 $1,297,928 
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Other Development Costs – Accounting/Audit $       5,000 $- $       5,000 
Other Development Costs – TCAC App / Alloc 
/ Monitoring Fees 



$          216 $- $          216 



Other Development Costs – Construction 
Management Fee / Owner Rep 



$     35,000      $30,000 $       5,000 



Soft Cost Contingency (reduction prior to storm) ($    95,323) $- ($    95,323) 
Soft Cost Contingency (increase due to storm) $   203,700 $   138,096 $     65,604 
Reserves – Operating Reserves $     19,277 $- $     19,277 
        
TOTAL: $4,266,675 $1,729,534 $2,537,141 



4. OPERATING INCOME AND EXPENSES 



For this additional loan increase, the Sponsors have submitted two changes to the operating 
expenses on the first-year operating budget provided in Attachment C while no change to the 
operating income at this time.  There are 65 units supported by federal Veterans Affairs Supportive 
Housing (VASH) operating subsidy and administered by San Francisco Housing Authority 
(SFHA) and 39 non-VASH units.  Similar to a project-based voucher, the federal government 
acting through SFHA will provide a fair market rent (FMR) for the unit with VASH operating 
subsidy while the resident continues to pay an affordable rent at 30% of the resident’s income.  
Operating income rents with this request are showing 2019 VASH FMRs for and 2019 rents for 
non-VASH units.  FMRs have increased for 2022, and for this Project could result in 
approximation $1.59 million in additional income than the 2019 VASH FMR.  However, before 
increasing all rents to 2022 rent levels, the Sponsors wants to receive a SFHA executed Housing 
Assistance Payment Contract (HAP).  With all rents at 2019 levels, the operating rental income 
with this additional loan request represents the most conservative estimate for the permanent loan. 
If Sponsors receives a SFHA executed HAP showing the 2022 VASH FMRs, all rents, including 
non-VASH will be increased to 2022 levels, and the entire first-year budget will be updated, and 
the full operating budget will be re-evaluated by MOHCD prior to permanent loan conversion and 
the commercial permanent loan will be resized.  



Because this additional gap loan is required to pay off the general contractor’s construction 
contract and meet a condition of extending the SVB construction loan, the full operating expenses 
revisions are not provided with this request, with the two exceptions below: 



1. The Project’s operating expenses have also been updated to reflect a $317,000 increase in 
property insurance costs, based on rates that other large, wood-frame, affordable housing 
projects have recently faced. The budgeted amount for property insurance increased from 
$98,000 at closing in April 2020 to $415,000 based on an estimate from the Sponsors’ 
insurance broker on October 4, 2022. This quote reflects that Maceo May is a wood-frame 
building with a large, estimated replacement cost of $80,000,000. The estimated 
replacement cost for this building makes it too large to be enrolled in the Sponsors’ 
portfolio property insurance policy. The policy must be bid on the open insurance market, 
which has a low risk tolerance and high premiums for large, wood-frame buildings. 



2. The operating budget now includes a Treasure Island Master Association Fee (Master 
Association Fee).  Treasure Island Development Authority (TIDA) was still negotiating 
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the Master Association Fee with Treasure Island Community Development, LLC, a 
California limited liability company (TICD), at the time of closing, and for this reason the 
private commercial lenders would not allow the Master Association Fees to be a part of 
the assumed underwriting at the time of closing. However, this was an error as the Master 
Association Fees are a required fee of all new construction building on Treasure Island. 
The Master Association Fees are assumed to be $400 per unit per year or $42,000 annually. 



Any increase to the permanent loan that results from future changes to the VASH FMRs, rents in 
units without operating subsidy, and operating expenses will be used to reduce the amount of the 
City loan.   



5. STAFF RECOMMENDATIONS 



a. Proposed Loan Terms 



Financial Description of Proposed Loan 



Loan Amount: $14,983,000 



Loan Term: 55 years from the anniversary of the 
Conversion Date, and co-terminus with the 
Amended and Restated Loan dated January 
28, 2020 



Loan Maturity Date: 2077 



Loan Repayment Type: Residual Receipts 



Loan Interest Rate: 0% 



Date Loan Committee approves prior 
expenses can be paid: 



Rainstorm damage related expenses 
incurred between October 1, 2021, to 
January 31, 2023 for hard costs and soft 
costs with a not to exceed amount of 
$7,232,745, the subtotal of source 
variances. 



b. Recommended Loan Conditions 



1. MOHCD will only disburse funds to pay off the Cahill contract and prevent 
construction lien releases and cover some soft costs in a not to exceed amount of 
$7,232,745, the subtotal of source variances.  The remaining funds, if needed will 
be disbursed as part of the permanent loan conversion and through the permanent 
loan closing escrow. Sixty (60) days prior to permanent conversion, MOHCD 
will re-evaluate the operating expenses to determine that that the permanent loan 
supports the Project and leverages MOHCD final contribution through escrow.  
If the permanent loan is increased, MOHCD’s contribution at permanent loan 
conversion will be decreased. 
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2. Once a SFHA-executed HAP showing SFHA approved VASH rents is received, 
the remaining 39 non-VASH rents will be increased to 2022 and the entire first-
year operating budget and 20-year cash flow will be updated and finalized.  The 
entire first-year operating budget and 20-year cash flow will be re-evaluated by 
MOHCD, and the commercial permanent loan will be resized.  Any increases to 
the permanent loan will reduce the City loan by the equivalent amount.  If the 
loan has been approved by the Mayor, unreimbursed amounts will be 
disencumbered by the City.  If the loan has been fully disbursed, the Sponsor will 
return any savings to the City at the conversion and paid through conversion 
escrow. 



3. Once 95% occupancy is achieved, Sponsors are required to provide the 
stabilized occupancy calculation to MOHCD. 



4. Sponsors must allow MOHCD to verify all costs and sources prior to permanent 
loan conversion.  All Project cost including insurance must be finalized with the 
MOHCD loan amounts finalized with all cost and sources verified before 
payment At Risk Developer Fee of $1,069,184.00, as defined in the Developer 
Fee Agreement between MOHCD and Sponsors dated February 1, 2020. 



6. LOAN COMMITTEE MODIFICATIONS 



 



 











Loan Commitment Recommendations 
Maceo May Additional Loan Request 



 



 



7. LOAN COMMITTEE RECOMMENDATION 



Approval indicates approval with modifications, when so determined by the Committee. 



[    ] APPROVE.   [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 



________________________________________ Date: ___________________ 
Eric D. Shaw, Director 
Mayor’s Office of Housing and Community Development 



[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 



________________________________________ Date: ___________________ 
Salvador Menjivar, Director of Housing 
Department of Homelessness and Supportive Housing 



[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 



________________________________________ Date: ___________________ 
Thor Kaslofsky, Executive Director 
Office of Community Investment and Infrastructure 



[    ] APPROVE. [    ]     DISAPPROVE. [    ] TAKE NO ACTION. 
 
 



________________________________________ Date: ___________________ 
Anna Van Degna, Director 
Controller’s Office of Public Finance 
 
 
Attachments: A. Summary of Treasure Island, TICD, One-TI, and Development Agreement 
 B. Permanent Sources and Uses 
 C. Operating Budget & Cash Flow with 2019 rents and 2019 VASH FMRs 
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Chavez, Rosanna (MYR)



From: Shaw, Eric (MYR)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Subject: Request for Additional Gap Financing Treasure Island C3.2



Approve 
 
Eric D. Shaw  
Director/ Interim Director HopeSF 
  
Mayor's Office of Housing and Community Development 
City and County of San Francisco 
1 South Van Ness Avenue, 5th Floor 
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Chavez, Rosanna (MYR)



From: Menjivar, Salvador (HOM)
Sent: Tuesday, November 8, 2022 10:20 AM
To: Shaw, Eric (MYR)
Cc: Chavez, Rosanna (MYR)
Subject: Treasure Island Parcel C3.2 (“Maceo May”)



I approve the request by Maceo May Apt, L.P. (a partnership formed by Chinatown Community Development 
Center and Swords to Plowshares) for an additional gap loan funds in the amount of up to $14,983,000 for a 
revised loan totaling $39,238,000 for Treasure Island Parcel C3.2 (“Maceo May”), a 105-unit new affordable 
housing development that will include 39 replacement units available for current Treasure Island residents and 65 
new units for formerly homeless veterans, plus one manager’s unit and 19 parking spaces. 
 
salvador 
 
 



 



Salvador Menjivar 
Director of Housing  
Pronouns: He/Him 
San Francisco Department of Homelessness and Supportive Housing 
salvador.menjivar1@sfgov.org | 415-308-2843 
 
Learn: hsh.sfgov.org | Follow: @SF_HSH | Like: @SanFranciscoHSH   
 



CONFIDENTIALITY NOTICE: This e-mail is intended for the recipient only. If you receive this e-mail in error, notify the 
sender and destroy the e-mail immediately. Disclosure of the Personal Health Information (PHI) contained herein may 
subject the discloser to civil or criminal penalties under state and federal privacy laws.     
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Chavez, Rosanna (MYR)



From: Colomello, Elizabeth (CII)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Cc: Shaw, Eric (MYR); Kaslofsky, Thor (CII)
Subject: Updated Request for Additional Financing for additional gap financing for Treasure Island Parcel C3.2



Hi Rosie- 
I approve the subject request on behalf of OCII.  
Thanks- 
Elizabeth 
 
 



 



Elizabeth Colomello  
Housing Program Manager   
––––––––––––––––––––––––––––––––––– 



   One South Van Ness Avenue, 5th Floor 
     San Francisco, CA 94103 



   415.749-2488, Cell 415.407-1908 
  www.sfocii.org 



––––––––––––––––––––––––––––––––––– 
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Chavez, Rosanna (MYR)



From: Katz, Bridget (CON)
Sent: Friday, November 4, 2022 11:56 AM
To: Chavez, Rosanna (MYR)
Cc: Shaw, Eric (MYR)
Subject: Request for Additional Gap Financing Treasure Island C3.2



Approve 
 
Bridget Katz 
Development Finance Specialist, Office of Public Finance 
Controller's Office | City & County of San Francisco 
Office Phone: (415) 554-6240 
Cell Phone: (858) 442-7059 
E-mail: bridget.katz@sfgov.org 
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Attachment A: 
Summary of Treasure Island Development Authority,  



Treasure Island Development Corporation, LLC, One Treasure Island, 
Development Agreement and Existing Treasure Island Households 



 
 
The purpose of this Attachment A is to summarize and contextualize the history of 
Treasure Island and Yerba Buena Island and its key stakeholders, specifically to 
contextualize certain underwriting assumptions in the MOHCD loan evaluation. This 
attachment is comprised of the following sections: Background, Vision/Equity, Public 
Private Partnership, Horizontal Development, Community Planning and Amenities, 
Authorizing Agreements, and Existing Treasure Island Households. 
 
I. BACKGROUND 
Treasure Island (“TI”) was constructed as one of the most visible of President Franklin 
D. Roosevelt’s Works Progress Administration projects and was host to the Golden 
Gate International Exposition in 1939 and 1940. Treasure Island was activated as a 
United States Naval Base in 1940 and played a substantial role in both World War Two 
and the Korean War. TI was used as a center for receiving, training and dispatching 
personnel. After the war, the Island was used as a training and administrative center.  



In 1993 the Federal Government placed the Naval Station Treasure Island (“NSTI”) on 
its Base Realignment and Closure list, and the United States Department of Defense 
subsequently designated the City and County of San Francisco (the City) as the Local 
Reuse Authority (“LRA”) responsible for the conversion of the Base to civilian use under 
the federal disposition process per the Base Closure Community Redevelopment and 
Homeless Assistance Act of 1994 (the "Act"). In 1994, the City began to conduct 
hearings and community meetings which informed the redevelopment plan that would 
eventually result in a new San Francisco neighborhood incorporating residents of all 
socio-economic backgrounds. NSTI was formally decommissioned in 1997.  



In 1997, the City formed the Treasure Island Development Authority (“TIDA”) as a 
redevelopment agency under California law and designated it as the new Local Reuse 
Authority. 
 
After formation in 1997, TIDA initiated formal negotiations with the Navy. The Navy 
contracted with the City (and subsequently TIDA) to manage the property pending 
negotiations for its transfer and redevelopment. As part of managing TI on behalf of the 
Navy, TIDA began subleasing at market rates a portion of the former military housing 
now known as The Villages at Treasure Island (“The Villages”) through a master lease 
with The John Stewart Company, and directly leasing space to a variety of commercial 
tenants.  
 
In 2003, TIDA selected Treasure Island Community Development LLC (“TICD”) for 
exclusive negotiations for the master redevelopment of TI.  
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The Board of Supervisors approved the development plan in 2006 (and amended its 
approval in 2010), which was conditioned on completion of environmental review under 
the California Environmental Quality Act (“CEQA”).  
 
The Development Agreement (“DA”), dated June 28, 2011, vests the master plan’s 
entitlements for thirty years and any vertical project is then approved by the Planning 
department under a process outlined in the DA. The DA, unanimously approved by the 
Board of Supervisors, forms the basis for the Disposition and Development Agreement 
(“DDA”) between TIDA and TICD, and governs respective rights and obligations for the 
redevelopment of portions of TI and Year Buena Island (YBI) and calls for the 
development of up to 8,000 residential units in a series of Major Phases and Sub-
Phases.  



As of the signing of the DDA between TIDA and TICD there were approximately 600 
existing former Navy housing units occupied by households living in both affordable 
units for formerly homeless households and market rate units. These households have 
certain rights and benefits and are described in detail below.   



A CEQA lawsuit was filed against the project but was unsuccessful.  It did serve to 
delay the project.   
 
Portions of Treasure and Yerba Buena Islands were formally transferred from the Navy 
to TIDA in May 2015. Land for the first two sub phases of the redevelopment plan was 
transferred to TICD in February 2016. 



Initial market rate home construction began on YBI in June 2019 and is scheduled for 
completion in Q2 2022.  The first vertical construction on Treasure Island began in 2020 
with Maceo May Apartments, an affordable housing development for homeless and low-
income veterans by Swords to Plowshares in partnership with Chinatown CDC and is 
scheduled for completion in Q4 2022. 



In 2019, TICD submitted its application and approvals to complete horizontal work for 
the second sub-phase. The Street Improvement Permit is expected later this year. 
 
On March 1, 2021, MOHCD and TIDA executed an MOU defining roles and 
responsibilities for development, marketing, and compliance monitoring all affordable, 
inclusionary and Transition Units.  
 
By 2025 it is projected that 1,171 units in 11 projects will be completed.  This includes 
243 affordable units in affordable housing developments ground leased by TIDA and 
928 market rate units (including 64 inclusionary units) on Treasure Island and Yerba 
Buena Islands.  
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II. VISION/EQUITY 
The overall development plan calls for approximately 8,000 homes (with 2,173 
homes/27.2% affordable), 300 hotel rooms, 550,000 square feet of retail and 
commercial space, and 290 acres of public open space representing 75% of the 
geographic area.  



Treasure Island will be a model for sustainability and is the largest and highest scoring 
project to target Platinum rating under the LEED Neighborhood Development program.  



The Transportation Plan for Treasure Island promotes pedestrian and bicycle mobility, 
provides strong public transit options and de- emphasizes vehicle use. New privately 
subsidized ferry service is commencing Q1 2022 and is expected to be privately 
subsidized for 2-3 years when the WETA will assume operations. As additional 
residents move to TI and YBI, MUNI bus service will be enhanced, new AC Transit bus 
service to the East Bay will commence and an on-island shuttle from the transit hub to 
the new neighborhoods will begin service.  



The island will have congestion-pricing to encourage transit usage and discourage 
peak-time auto travel. Subsidized transit passes and discounts to services like car- and 
bike-share will make transit affordable and accessible to longtime residents and people 
living in below market-rate housing.  



The redevelopment of Treasure and Yerba Buena Islands creates a brand-new 
neighborhood for existing and new residents with equity principles baked into its core.  
From inception, the plan has included over 27% of housing units to be affordable, with 
units reserved for homeless households integrated into the affordable units and the 
affordable units integrated throughout the market rate units. All janitorial and 
landscaping in TIDA operated spaces, such as Building One and most of the public 
open space, are performed by One Treasure Island members Toolworks and Rubicon 
landscaping, which provide job training and work opportunities for economically 
disadvantaged people and/or people with disabilities.  Twenty five percent of all new 
construction jobs and 25% of all new permanent jobs are set-aside for economically 
disadvantaged San Franciscans that face barriers to employment per the DDA.  Parks, 
open space, community facilities and retail strategies are conscientiously being 
developed to foster inclusion and integration. From inception, equity has been at the 
heart of Treasure Island redevelopment planning and implementation.  
 
 
III. PUBLIC PRIVATE PARTNERSHIP 
There are three key entities leading the development process. 



Treasure Island Development Authority 
The Treasure Island Development Authority (“TIDA” or the “Authority”) was 
formed in 1997 as a non-profit, public benefit agency dedicated to the economic 
development of the former NSTI and the administration of municipal services 
thereon. It is governed by its own Board of Directors. 
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Treasure Island Community Development, LLC (principal developer) 
The Treasure Island Development Corporation LLC (“TICD”) is a joint venture 
between Lennar Urban and KSWM and is the principal developer. Members of 
KSWM include: Stockbridge Capital Group; Wilson Meany Sullivan LLC; and 
Kenwood Investments, LLC.  
 
One Treasure Island 
One Treasure Island (One TI) (formerly known as the Treasure Island Homeless 
Development Initiative or TIHDI), is a California nonprofit public benefit 
corporation that was formed in June 1994 for the purpose of utilizing the 
structural and economic development resources of the former NSTI to create a 
vibrant, inclusive community that provides pathways for economic advancement 
for lower-income and formerly homeless San Franciscans. One TI achieves its 
mission through affordable housing, jobs, community building, and 
advocacy. One Treasure Island is a membership organization committed to 
fostering an equitable, inclusive, and thriving community for all Treasure Island 
residents, employees, businesses, and visitors emphasizing inclusion by lower-
income households and those who have experienced homelessness.  



 
IV. HORIZONTAL DEVELOPMENT  
Yerba Buena Island is a natural island and Treasure Island is man-made. Before 
vertical construction can begin significant infrastructure, improvements were needed 
and will continue.  
 
TICD’s application for Major Phase I development was submitted in 2014 and approved 
by TIDA in May 2015. TIDA oversees the delivery of infrastructure and geotech work, 
supported by the City’s Public Works Task Force and construction inspections through 
the City’s Department of Building and Inspection.  
 
Demolition of the existing buildings in Stage 1 (the area including the affordable parcels) 
and infrastructure work for new water tanks that serve Treasure Island and Yerba 
Buena Island and Phase I geotechnical mitigation work has all been completed and 
street infrastructure is underway. The infrastructure and geotechnical scope is 
described below.  
 
 Infrastructure and Geotechnical Work  



The Geotechnical Conceptual Design Report for Treasure Island, completed 
February 2, 2009, describes soils comprised of 30-50 ft of sand fill and 20-120 
feet of young bay mud, underlain by firmer soils. It also states that the island 
perimeter could be destabilized by liquefaction. The geotechnical improvement 
program for Treasure Island has four primary components and each component 
will be completed within a phase of infrastructure improvements.  The four 
primary components are: 
 
• Reconstruction of the causeway connecting Treasure Island and Yerba 



Buena Island. The causeway is almost complete and has been reconstructed 
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in its entirety – excavated to near sea level, cement deep soil mixing 
(“CDSM”) employed to strengthen soils below sea level and then 
reconstructed using appropriate engineered fill to the intended finished 
elevation. 



• Improvement of Island Perimeter – the perimeter of the island will be 
strengthened employing a combination of stone columns and CDSM walls to 
mitigate lateral spread of the island following the subsidence of off-shore 
materials in a seismic event.   



• Vibratory Compaction – Throughout the area of vertical development, 
including the street areas, the fill materials and underlying naturally deposited 
sands on which the island rests will be consolidated through vibratory 
compaction through their 50’-70’ depth.  This is intended to mitigate the 
potential for liquefaction during future seismic events by pre-consolidating 
these fill materials.  



• Surcharging – following compaction of the materials from which the island 
was constructed, imported soil will be stockpiled on the development areas to 
simulate the dead weight of the future buildings and other 
improvements.  This weight will induce the consolidation of the bay mud 
which underlies the sandy fill materials to mitigate settlement that would 
otherwise occur after the future buildings are constructed.  After surcharging, 
the imported soil will be removed from the site to achieve the desired finished 
site elevation.  



• Increasing the soil capacity also allows buildings up to 7-stories to be 
supported on conventional foundations. Taller buildings will require deep 
foundations.  



Seal Level Rise Mitigations 
The redevelopment of Treasure Island has been designed to account for sea 
level rise. Our adaptive management strategy includes:  



• Raising the island to guard against sea level rise, including wave run-up.  
• All streets will be at least 36 inches higher than the Base Flood Elevation. All 



ground floors will be 42 inches higher than the FEMA Base Flood Elevation.  
• The perimeter of the island will be geotechnically improved. The crest 



elevation of shoreline structures will be 16-32 inches higher than currently 
required to mitigate any extreme events, such as tsunamis, high tides and 
storm surges.  



• All residential buildings on the West and North side will be set back at least 
350 feet from the shoreline so that the island buffer perimeter can be 
improved if sea levels continue to rise beyond current projections. This will be 
financed by a Community Facilities District that will raise $1.2 billion over 99 
years for improvements to mitigate against future sea-level rise. 



In June 2020, TIDA was awarded a $30 million State of California Housing and 
Community Development (“HCD”) Infill Infrastructure Grant Program (“IIG”) funds to 
conduct a portion of the infrastructure work.  The grant is sitewide for Treasure Island 
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and requires affordable housing to be constructed, but none of the IIG funds will be 
applied to individual TI affordable housing developments. 
 
V. COMMUNITY PLANNING AND ISLAND AMENITIES 
When the Navy vacated Treasure Island in 1997, all community services such as 
childcare, recreation, and youth programming ceased to operate, and non-code 
compliant playgrounds were removed. One TI developed a Services Plan that included 
the reuse of existing facilities to provide community services. The Community Services 
and Facilities Plan is updated regularly, most recently in 2021. These services were and 
are seen as critical in both supporting island residents while building opportunities to 
create a new neighborhood through shared experiences and mutual needs.  As part of 
actively planning for community services and facilities, One TI has also worked with 
Triple Aim/National Initiative on Mixed Income Communities for strategic guidance, is 
developing Equity Indicators research and monitoring and working with TIMMA/SFCTA 
to conduct a Supplemental Transportation Needs Assessment for current TI residents.   
 
The purpose of this section is to describe current amenities on Treasure and Yerba 
Buena Islands as well as the amenities that are expected to be complete by the time 
that TI-C3.1 is projected for completion, with a focus on amenities and facilities that are 
family friendly.   
 
Parks, Playgrounds, Open Space 
Approximately ½ mile from the project site (across the street from the restaurant 
MerSea, at 9th street) is a public playground, picnic area, and dog park.  
 
Residents also enjoy the Perimeter Path - a walking trail along the Bay and a beloved 
community feature for TI residents.   
 
A portion of Waterfront Plaza in front the Ferry Terminal is expected to open in March 
2022 with the entire park scheduled for completion by October 2022.  The causeway 
stormwater garden and associated pedestrian facility including access to the Clipper 
Cove beach at the east Causeway is also near completion. 
 
On Yerba Buena Island Hilltop Park, a new dog park, and Pier E-2 (at the end of 
Northgate Road at the east of YBI) are all scheduled to open in April 2022 
  
In addition to the formal parks, pocket parks are planned all around the Shared Public 
Way which is a car-free bike and pedestrian corridor and many of these improvements 
will be close to completion by the time the Treasures Island Parcel C3.1 is occupied.   
 
Today, residents have access to baseball, soccer and rugby fields. In addition, a new 
soccer / sports facility at 9th Street and Avenue M is underway by SF Glens and SF 
Little league is constructing a replacement baseball field at 8th Street and Avenue M. 
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Future parks include a Cultural Park by the Chapel and Cityside Park on the western 
shore, and The Wilds on the northern portion of Treasure Island but no timetable is 
available for these parks at this time.  
 
Childcare 
Catholic Charities runs the current childcare facility on the Island, with 18 enrolled 
students and a waitlist. The center has capacity for 100 children, but staff capacity 
currently constrains enrollment. The center will also be available to TI-C3.1 residents.   
 
Schools 
Currently, the Life Learning Academy operates a charter high school with 50 students 
and including 24 students living in the dorm. At this time SFUSD is not operating the 
existing school facility but SFUSD intends to open a school on Treasure Island in the 
future.   
 
The YMCA 
The Treasure Island Y offers recreation, integrated programs and partnerships 
throughout the community. The fitness center serves 1,000 members and is free to all 
Treasure Island residents. Programs and classes respond to community health and 
wellness needs. Youth programs operate 7 days per week and include a K-8 summer 
program with excursions. The YMCA currently operates out of the gymnasium facility’s 
basketball courts, three built- out rooms and kitchen.  
 
Ship Shape Community Center 
The community center has been operated by One TI for over 20 years and is used for 
community events and meetings, trainings, a weekly food pantry (serving an average of 
200 households a week with staples and fresh produce during COVID-19), a free tax 
preparation site and a free computer lab.  
 
Library 
The San Francisco Public Library operates a weekly bookmobile that parks in front of 
Ship Shape and YMCA 1-2 days per week.  Planning is currently under way for a library 
kiosk that is projected to be in operation by the time Treasure Island C3.1 is occupied.  
 
Sailing Center 
The Sailing Center has been in operation since 1999. The center offers pro-bono 
programs and scholarships for underserved youth; it serves the Life Learning Academy 
students, among others. The facility provides services both for elite athletics programs 
and for local, low-income populations who may not have basic water safety skills.  
 
Grocery Store 
Island Cove Market, is a full service grocery store (excluding alcohol) totaling 
approximately 10,000 square feet in Building 201, 800 Avenue H. Island Market & Deli 
is a convenience store totaling approximately 410 sq. ft and is located in Building 1. 
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Community Clinic 
The San Francisco Department of Public Health's (DPH) Treasure Island Community 
Clinic is administered by DPH's Maxine Hall Health Center and is located in a portion of 
the YMCA. The clinic is staffed by a nurse who provides advice, referrals and drop-in 
treatment of minor urgent issues. The service is intended for low-income families in 
order to refer and connect them to primary care if they are not already connected. 
 
Treasure Island Museum 
This is a small museum in Building 1 with plans underway for a new and bigger space in 
Building 1. It envisions having a responsibility to communicate Treasure Island’s 
continuous role in innovation, arts and architecture and to help knit together the 
residential community. The Museum’s place of prominence means it is in a position to 
introduce visitors to Treasure Island and can also build a sense of place and tell the 
story of Treasure Island.  
 
VI. AUTHORIZING AGREEMENTS 
The purpose of this section is to summarize the authorizing legislation that governs 
redevelopment.  This section also describes enforcement mechanisms to ensure that 
the principal developer meets its obligations as well as describes revenue sources for 
affordable housing that are generated by the project. This section first focuses on the 
Disposition and Development Agreement and then The Amended and Restated Base 
Closure Homeless Assistance Agreement. 
 
Disposition and Development Agreement 
TIDA oversees the redevelopment of Treasure Island and Yerba Buena Island. The 
Disposition and Development Agreement (the “DDA”) dated June 29, 2011 is central to 
the development of Treasure Island and Yerba Buena Island and guides the work of 
TIDA. The DDA addresses the obligations of the Treasure Island Community 
Development, LLC (“Principal Developer”) and TIDA with regard to developing 
infrastructure, housing, commercial and open spaces on Treasure Island/Yerba Buena 
Island. The DDA also establishes that TIDA will sell or ground lease developable lots to 
vertical developers in accordance with land use documents including a General Plan 
Amendment, Development Agreement, and Design for Development. Salient features of 
the DDA with respect to affordable housing are described below.  



Housing Plan. The DDA contains a Housing Plan that specifies the opportunities 
and obligations for the development and construction of affordable housing units 
that have been agreed upon by TIDA and the Principal Developer. The Housing 
Plan in the DDA allows for the development and construction of up to 1,866 
Authority Housing Units including 435 units reserved for homeless households 
and up to 307 Inclusionary Units, for a total of up to 2,173 Affordable Housing 
Units representing over 27% of all residential homes when Treasure Island and 
Yerba Buena Island are fully developed. 
The TIDA Housing Projects include affordable units that will be rented to low-
income households spanning a wide range of affordability and may include 
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Transition Units.  A detailed description of the rights and benefits of Legacy 
Households are described below in the next section of this Attachment.   
TIDA Housing Projects will be developed by Qualified Housing Developers (as 
defined in the DDA), and minimally the 435 units for homeless households will be 
developed by One TI member organizations.  
Approximately 21.7% of the acreage of the developable residential pads will be 
available in 20 parcels to be used for the development of these affordable 
housing units. 
 
Treasure Island Investment and Principal Developer enforcement mechanisms. 
The DDA governs enforcement mechanisms to ensure development completion 
by the Principal Developer. TICD provided Payment and Performance Bonds to 
TIDA for the infrastructure, utilities, geotechnical improvements and other 
obligations under the DDA. Further assurances for performance are also 
provided through the DDA via a Right of Reversionary Quitclaim deed which is 
recorded on title in the event that TICD were to fail to make the improvements 
required in each sub phase.   
 
While any undertaking of this infrastructure and geotechnical scope, depth and 
breadth carries risk, it’s worth acknowledging the deep investments that have 
already been made by the City and TICD, the most significant being the City’s 
approval of an equity and construction loan guarantee of Parcel 3.2 - Maceo 
May, a 100% affordable housing development for homeless and low-income 
veterans.  While this loan guarantee will not be available to other commercial 
lenders of the affordable housing developments, the guarantee demonstrates the 
City’s commitment to TI affordable housing development. 
 
Other deep City and TICD investments are Treasure Island’s creation of its own 
transportation management agency, the Treasure Island Mobility Management 
Agency (TIMMA), which has successfully achieved State legislation authorizing 
congestion toll pricing.   TIDA has also created its Infrastructure Financing 
District in order to start accruing tax increment and the first tranche of IRFD 
proceeds for affordable housing is expected by Q3 2022.  
 
TICD has invested well over $100 million into the approval process for the DDA 
and its Major Phase and Sub-phase plans. The Principal Developer continues to 
deliver Payment & Performance bonds totaling several million dollars for the 
various scope of work for which it its responsible. The Principal Developer has 
invested heavily and would lose the right to develop if it does not deliver on the 
horizontal and then the vertical improvements. 
 
Treasure Island-specific revenue opportunities. Per the DDA, TICD is required to 
provide a payment of $17,500 per market-rate unit at the transfer of a market rate 
lot to a vertical developer to subsidize the affordable units.  These funds, as well 
as tax increment financing generated by a new infrastructure financing district, 
and typical Jobs-Housing Linkage fees related to commercial space 
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development, will help finance the affordable units. However, these funds were 
not available for the first affordable housing development, Maceo May, which 
was funded by City affordable housing sources.  It is anticipated that Treasure 
Island Parcel C3.1, developed by Mercy, will receive some of the first tax 
increment financing.  Depending when the funds are available, the funding will 
either be an upfront commitment or made through an amendment allowing the 
funds to replace committed City funds. 
 
TIDA intends to request a forward commitment from TICD if needed in order to 
accelerate the development of future projects. The ability to request a forward 
capital commitment from TICD was contemplated in the DDA Section 8.4(e) of 
the Housing Plan in order to help transition Legacy Households (described 
below).  



 
The Amended and Restated Base Closure Homeless Assistance Agreement 
One Treasure Island (“One TI”) (formerly the Treasure Island Homeless Development 
Initiative (“TIHDI”) was formed in 1994 and is a non-profit membership organization 
committed to developing the homeless component of the land use plan for 
redevelopment.  
The Amended and Restated Base Closure Homeless Assistance Agreement (“Base 
Closure Agreement”) dated June 28, 2011, outlines all TIDA obligations with respect to 
housing and services for current and formerly homeless individuals and families to be 
provided by One TI and also governs certain new housing, employment and economic 
development opportunities that are managed by One TI in four broad categories: 



• Housing for homeless households: At least 435 units (total including 
replacement units) 



• Employment: 25% hiring goal for construction and permanent jobs 
• Economic Development: Service Contracts and social enterprises that hire and 



train people with barriers to employment 
• Services: Spaces for community center, youth services and administrative 



offices 



The Agreement also describes replacement unit obligations for current residents and is 
described in detail below.  
 
VII. EXISTING TREASURE ISLAND RESIDENTS 
As of the signing of the DDA between TIDA and TICD in 2011, there were 250 existing 
affordable housing units for formerly homeless households and approximately 350 
existing market rate housing units on all of TI.  There is no physical distinction between 
the market rate units and the affordable units. The former Navy housing is comprised of 
a scattered site of 2-to-4-bedroom units in predominantly 6-to-8-unit buildings. This 
section describes current Treasure Island demographics (no residents currently live on 
YBI) and the rights and benefits of both the market rate households and the formerly 
homeless households living in One Treasure Island units.  
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Demographics  
In May 2020, an audit provided a count of residents currently residing within Treasure 
Island’s housing units, including those who reside at the Job Corps Center. According to 
U.S. Census Bureau data since base closure, the age profile of Island residents has 
skewed younger (median age of 26.2 during the 2010 census) than San Francisco as a 
whole (median age of 36.3) and the greater San Francisco/Oakland/Hayward Metro 
area (median age of 38.8). The population on the Island has included 50% more 
children and a higher percentage of young adults than in greater San Francisco.  
 
Also, according to 2010 census data, higher percentages of Treasure Island residents 
identified as Black, Native Hawaiian or Other Pacific Islander and American Indian or 
Alaska Native than in San Francisco as a whole and the Metro area. Much higher 
percentages of Treasure Island residents also selected the categories of “Other” and 
“Two or More Races”, and twice as many Island residents identified as Hispanic or 
Latino than in San Francisco citywide.  
 
The 2010 data set also showed that Island residents have lower incomes than the Metro 
area and significantly lower incomes than San Francisco as a whole. According to the 
data, median household income for Island residents was 44% lower than for the City as 
a whole, and more than 48% of Island residents were below the poverty level, 
compared to about 11% citywide.  
 
At the time of the audit, Treasure Island had 117 businesses with approximately 888 
employees, working in a variety of sectors: manufacturing, transportation, construction, 
real estate, healthcare, and public administration sectors. Employment was disrupted in 
2020 with the COVID-19 pandemic. The effect of the pandemic on Island businesses is 
not yet known.  
 
At buildout, Treasure Island overall compared to San Francisco as a whole is projected 
to be more diverse, with a smaller percentage of residents identifying as white, a higher 
percentage identifying as Black and a slightly higher percentage identifying as two or 
more races. The income levels expected on the island will also be different from San 
Francisco as a whole, with most residents at the higher and lower ends of the income 
spectrum and a small amount of moderate- and middle- income residents. This is a 
direct result of the commitment to inclusionary and affordable housing.  
 
The Villages at Treasure Island Households and Transition to New Housing 
Market rate housing on Treasure Island is operated by the John Stewart Company and 
the development is called The Villages at Treasure Island (The Villages).  As of the 
signing of the DDA between TIDA and TICD in 2011, there were approximately 350 
existing market rate housing units.  As of January 2022, 167 households (or household 
members) were living at The Villages at the time the DDA was executed.   
 
The DDA contains a Housing Plan that specifies the opportunities and obligations for 
the development and construction of affordable housing units that have been agreed 
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upon by TIDA and TICD.  The Housing Plan also includes the Transition Housing Rules 
and Regulations (the “Transition Regulations”; Attachment C of the Housing Plan), 
which defines the replacement unit obligations and other benefits that apply to market 
rate tenants living at The Villages at the time the DDA was executed. TIDA is solely 
responsible for coordinating and providing benefits and services to eligible households 
and residents per the Transition Regulations, and TIDA will ensure that Transition Units 
are provided as needed within Authority Housing Projects in order to meet its 
replacement housing obligations under the Housing Plan. (“Authority Housing Project” is 
defined in the DDA and includes affordable units that will be rented to low-income 
households spanning a wide range of affordability and may include Transition Units.) 
Transition Units are apartments that are not income restricted at initial occupancy and 
are designated for Legacy Households only.  Transition Units become income restricted 
after all Legacy Households have received a Transition Benefit.  Rent for the Transition 
Unit is based on current rent adjusted annually per rent increases allowed by the Rent 
Board.   
The Transition Regulations were modified as requested by Board of Supervisors 
Resolution No. 476-19 and as approved by the TIDA Board Resolution no. 19-28-1211 
to provide an affordable housing preference for new Treasure Island affordable units to 
income qualifying market rate residents who moved into The Villages subsequent to 
June 30, 2011 and were still residents in good standing on December 11, 2019.  
In sum, TIDA recognizes three categories of household and individual eligibility for new 
Authority Housing Units, Transition Units, and Inclusionary Units broadly summarized 
below: 



1) “Legacy Household” (formerly referred to as “Pre-DDA Household”) is a 
current household in good standing that has continuously rented and 
occupied an apartment at The Villages prior to the execution of the DDA.  
Only Legacy Households can occupy a Transition Unit.  



 
2) “Legacy Resident” is a current resident in good standing living in a Legacy 



Household that has continuously rented and occupied an apartment at The 
Villages prior to the execution of the DDA.  



 
3) “Vested Resident” (formerly referred to as “Post-DDA Household”) is a 



current resident who has rented and occupied an apartment at The Villages 
whose tenancy began after June 29, 2011, and before December 11, 2019. 
All households that moved to TI after the DDA was approved in June 2011 
were made aware of the temporary nature of their tenancy and that they are 
ineligible for transition benefits. 



 
All existing residents living at The Villages will eventually be obligated to move as 
existing housing is demolished over time. 



 
As of February 2022 TIDA, estimates that 310 households fall into the categories above 
representing approximately 820 individuals.  Most notably, 164 households living at The 
Villages today are eligible for a Transition Unit. 
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The Legacy Households, regardless of income, will receive transition benefits from 
TIDA in the form of a Transition Unit and moving services or lump sum payment or 
down payment assistance. Legacy Residents and Vested Residents also receive a 
preference for affordable housing units if they income qualify via DAHLIA that can be 
used for new affordable units and inclusionary units.  Vested Resident preferences are 
subordinate to Legacy Residents.  
 
Significant collaboration has already occurred between MOHCD and TIDA to establish 
the Treasure Island Resident preference on DAHLIA.  The first opportunity for Legacy 
and Vested Residents to use this preference is for 14 for-sale inclusionary units at the 
Bristol on Yerba Buena Island.  The Bristol lottery occurred February 2022 and 9 
applicants entered the lottery using their Treasure Island Resident preference number.   
As mentioned, Legacy Households are entitled to replacement units per the conditions 
described as described in the Transition Regulations section of the DDA. MOHCD and 
TIDA will regularly monitor the delivery of development fees for the affordable projects 
throughout the build-out of Treasure Island.  



 
One Treasure Island Households and Transition to New Housing 
One TI member organizations currently operate 260 units of housing on Treasure 
Island.  The specific member organizations and number of current units occupied by 
One TI members include: Catholic Charities (71 units), HomeRise (formerly Community 
Housing Partnership) (114 units), Swords to Plowshares (31 units) and HealthRIGHT 
360 (44 units used to operate housing residential treatment and transitional housing 
beds).  
One TI units are supported by Continuum of Care contracts or other federal, state, or 
local operating subsidy. Existing operating subsidy contracts of these units will be 
transferred to the owner of the affordable housing development directly or through a 
MOU and/or letter between the nonprofit who is the recipient of the operating grant 
agreement and owner of the new affordable development.  Existing One TI households 
in good standing are guaranteed a new replacement unit in a new affordable building. 
One TI Units are guided by the Base Closure Agreement. The Base Closure Agreement 
outlines all TIDA obligations with respect to housing and services for current and 
formerly homeless individuals and families to be provided by One TI and also governs 
certain new housing, employment and economic development opportunities that are 
managed by One TI. Replacement unit obligations are detailed in Exhibit E to the Base 
Closure Agreement, the One TI Transition Housing Plan.   
The One TI Transition Housing Plan establishes the rights and benefits of One TI 
households to a new unit and to moving benefits and services. Households and 
residents who reside in One TI Units are not eligible for benefits under the Transition 
Regulations within the Housing Plan of the DDA.   
One TI unit replacement is planned to be completed within the first five Authority 
Housing Projects in order to meet the terms of the Agreement. The first 5 affordable 
projects on Treasure Island assume replacement units for the existing 260 One TI units.  
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One TI worked with all its member housing service providers (Swords to Plowshares, 
Catholic Charities, HomeRise, Healthright 360) to determine the order of replacement 
units which is also informed by available funding sources at the time the land is 
available for construction.  
 
Swords was the first project selected to proceed, with Chinatown Community 
Development Corporation as its development partner.  Catholic Charities was the 
second project to proceed, with One TI member Mercy Housing California as its 
development partner. The third and fourth projects will include replacement of HR360 
and HomeRise (formerly Community Housing Partnership) units. TIDA and MOHCD 
both approved the order and process.  Below is a chart showing the One TI housing 
services providers, the selected housing development partner, estimated number of 
units and the percent of each existing pre-DDA household by unit type living on 
Treasure Island in comparison to the first five affordable housing developments on TI. 
 



 
 
One TI Services Fee.  Pursuant to the One TI Member Organization Policy dated 
January 1, 2019, participating Member Organizations must agree to provide any 
of the following services for activities for persons living or working on Treasure 
Island: affordable housing development, affordable housing operations, 
supportive services, community services, job referrals, job placements, or job 
training in furtherance of One TI’s mission on Treasure Island and in accordance 
with One TI’s Agreement with TIDA.  
 
For Member Organizations that are housing developers, a One TI services fee of 
$3,000 per year in 2019 (“Housing Services Fee”) is expected to be paid annually 
from project operations of new affordable housing developments. The Housing 
Services Fee will increase 3.5% per year. On January 29, 2021, MOHCD and 
TIDA agreed that the Housing Services Fee would be disbursed from the 
operating budget prior to reserves, ground lease rent, and bond fees.  The 
obligation to pay the Housing Services Fee will commence once a housing 
developer’s affordable housing property obtains its certificate of occupancy and 
is available for rent. The Housing Services Fee will support One TI’s ongoing 



Unit Type All Current Legacy Units % of In Construction In Construction Proposed In Planning In Planning
by Bedroom by Unit Mix as of Legacy Units C3.2 C3.1 E1.2 IC3.4 IC3.4



12.29.20 to total Legacy Units Maceo May Star View Court TBD TBD TBD
Sword + CCDC Mercy + CC HR360 + Mercy (a) CHP - TBD Developer (b) TBD Developer (c)



0 0 0% 24 0 50 TBD TBD
1 0 0% 47 23 49 TBD TBD
2 32 17% 33 60 0 TBD TBD
3 85 45% 0 40 0 TBD TBD
4 72 38% 0 14 0 TBD TBD



Mgr's Unit Unknown N/A 1 1 1 TBD TBD
Total 189 100% 105 138 100 150 155



Notes:
(a) 10% of units in MHC portion of parcel will  be for Legacy Households and up to 20% will  be for homeless households.
(b) No Legacy Units assumed on this parcel.



EXISTING LEGACY UNITS
AFFORDABLE DEVELOPMENTS WITH DEVELOPMENT STATUS



& LEGACY UNITS BY UNIT MIX FOR EACH AFFORDABLE DEVELOPMENT



(c) It is anticipated that any Legacy Househld that has not taken an in-l iew payment, orn and inclusionary unit, or a Transition Unit in an Authority building will  be housed in this 
development.
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efforts to foster a thriving, mixed-income community, including, by way of 
example these types of activities: 
 



• One TI convenes and/or supports meetings by TIDA and other TI 
stakeholders operating on Treasure Island whose purpose is to 
troubleshoot practical issues, plan/coordinate joint activities (such as Back 
to School and Black History Month) and to communicate and implement 
policies in a consistent and coordinated manner to all Treasure Island 
tenants, regardless of housing provider; 



• One TI facilitates bi-monthly community-wide meetings for tenants, clients 
and other Treasure Island residents hosted by One TI, TIDA and/or the 
Property Management Agent (currently, The John Stewart Company); 



• Increase Treasure Island residents’ opportunities for island-based job 
placement and participation in financial health programs;  



• Plan, coordinate and ensure a range of social, educational and 
recreational opportunities for children and youth, such as, childcare 
spaces, after school and summer school programming; 



• Coordinate community-wide events; and  
• Develop and implement a community building plan  



 
As of January 1, 2019, the Housing Services Fee specifically supports the One TI 
activities listed below. 
 



• Access to weekly food pantry 
• Job training and placement opportunities 
• Access to free computer lab 
• Access to free financial literacy & education services 
• Access to free tax preparation site 
• Community building events such a Halloween and Black History Month, 



community meetings and leadership trainings 
 
For affordable housing developments not built by Member Organizations, One TI 
anticipates that those housing developers will join One TI.   
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MOHCD Proforma - Permanent Financing Sources Uses of Funds



Application Date: # Units: 105
Project Name: Maceo May Apartments # Bedrooms: 138
Project Address: 55 CRAVATH # Beds: 
Project Sponsor: Chinatown CDC, Swords to Plowshares



Total Sources Comments
SOURCES 24,255,000     14,983,000     1,987,768       10,000,000     1,040,000       800,000          -                  -                  1,100,000       27,525,002     28,587,290     110,278,060   



Name of Sources: MOHCD/OCII
 New City Loan 
#3  TE Perm Bond  HCD VHHP  AHP Loan 



 Deferred Dev 
Fee  GP Equity  LP Equity 



 Insurance 
Proceeds 



USES



ACQUISITION
Acquisition cost or value 0
Legal / Closing costs / Broker's Fee 0
Holding Costs 0
Transfer Tax 0



TOTAL ACQUISITION 0 0 0 0 0 0 0 0 0 0 0 0



CONSTRUCTION (HARD COSTS)



* Unit Construction/Rehab 17,843,607 12,350,542 5,431,809 1,040,000 0 18,952,128 26,857,756 82,475,842
Water instruion Damage Repairs (hard cost) 
$31.5MM.



* Commercial Shell Construction 0
* Demolition 0



Environmental Remediation 0
* Onsight Improvements/Landscaping 0
* Offsite Improvements 0
* Infrastructure Improvements 0



Parking 0
GC Bond Premium/GC Insurance/GC Taxes 0 0.0%
GC Overhead & Profit 1,612,832 356,855 1,969,687 2.3%
CG General Conditions 27,397 2,424,195 2,451,592 2.8%



Sub-total Construction Costs 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 18,952,128 26,857,756 86,897,121
Design Contingency (remove at DD) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Bid Contingency (remove at bid) 0 5% up to $30MM HC, 4% $30-$45MM, 3% $45MM+ 0.0%
Plan Check Contingency (remove/reduce during Plan Review) 0 4% up to $30MM HC, 3% $30-$45MM, 2% $45MM+ 0.0%
Hard Cost Construction Contingency 2,762,188 2,762,188 5% new construction / 15% rehab 3.2%



Sub-total Construction Contingencies 0 0 0 0 0 0 0 0 0 2,762,188 0 2,762,188
TOTAL CONSTRUCTION COSTS 19,456,439 12,350,542 384,252 7,856,004 1,040,000 0 0 0 0 21,714,316 26,857,756 89,659,309



SOFT COSTS
Architecture & Design



Architect design fees 2,290,488 9,094 478,007 54,600 2,832,189 $63k arch design + subs soft cost water intrusion add
Design Subconsultants to the Architect (incl. Fees) 242,485 242,485
Architect Construction Admin 0
Reimbursables 0
Additional Services 0 0



Sub-total Architect Contract 2,532,973 9,094 478,007 0 0 0 0 0 0 0 54,600 3,074,674
Other Third Party design consultants (not included under 
Architect contract) 50,023 32,000 391,014 473,037 $32k Water intrusion testing/inspection soft cost add



Total Architecture & Design 2,582,996 41,094 869,021 0 0 0 0 0 0 0 54,600 3,547,711
Engineering & Environmental Studies



Survey 1,500 16,500 18,000
Geotechnical studies 66,628 66,628
Phase I & II Reports 18,240 18,240
CEQA / Environmental Review consultants 0
NEPA / 106 Review 0
CNA/PNA (rehab only) 0
Other environmental consultants 0 Name consultants & contract amounts



Total Engineering & Environmental Studies 86,368 0 0 0 0 0 0 0 0 16,500 0 102,868
Financing Costs



Construction Financing Costs
Construction Loan Origination Fee 15,000 203,520 218,520



Construction Loan Interest 979,295 1,791,469 654,886 3,425,650
$1.6MM add for water intrusion construction delay 
add



Title & Recording 100,000 100,000
CDLAC & CDIAC fees 20,296 20,296
Bond Issuer Fees 79,044 261,986 341,030 $79k increase cost for Issuer and Trustee fees 



Other Bond Cost of Issuance 27,999 54,184 82,183
Lender Expenses $15k, COI Contingency $22k, 
Trustee fee $13k



Other: Owner's Rep, Misc. Syndication Cost, City FA 4,400 4,400
Sub-total Const. Financing Costs 47,399 1,058,339 323,816 0 0 0 0 0 0 2,107,639 654,886 4,192,079



Permanent Financing Costs
Permanent Loan Origination Fee 87,720 87,720
Credit Enhance. & Appl. Fee 0
Title & Recording 10,000 10,000



Sub-total Perm. Financing Costs 0 0 97,720 0 0 0 0 0 0 0 0 97,720
Total Financing Costs 47,399 1,058,339 421,536 0 0 0 0 0 0 2,107,639 654,886 4,289,799



Legal Costs
Borrower Legal fees 38,363 140,000 53,887 20,000 252,250 $160k legal water intrusion add
Land Use / CEQA Attorney fees 0
Tax Credit Counsel 35,000 35,000
Bond Counsel 92,350 92,350
Construction Lender Counsel 150,000 150,000
Permanent Lender Counsel 0



* City Attorney/Issuer Counsel 20,000 20,000
Total Legal Costs 38,363 140,000 262,350 0 0 0 0 0 0 88,887 20,000 549,600



Other Development Costs
Appraisal 6,500 8,500 15,000
Market Study 6,000 1,500 7,500



* Insurance 1,072,184 1,297,928 50,609 831,952 3,252,673 BDR policy extended after exp. 2/28/22 ($2.1MM)
* Property Taxes 0



Accounting / Audit 5,000 50,000 55,000 $5K for add'l audit related to water intrusion
* Organizational Costs 0



Entitlement / Permit Fees 425,770 0 1,529,146 1,954,916
* Marketing / Rent-up 179,021 179,021



* Furnishings 0 614,850 614,850
$2,000/unit; See MOHCD U/W Guidelines on: 
http://sfmohcd.org/documents-reports-and-forms



PGE / Utility Fees 0
TCAC App / Alloc / Monitor Fees 33,333 216 35,187 68,736 $216 added TCAC fees 



* Financial Consultant fees 46,300 59,300 105,600
Construction Management fees / Owner's Rep 142,453 5,000 76,997 30,000 254,450 $35k water intrusion add 
Security during Construction 0



* Relocation 0
Services Set-Up 68,987 68,987
Other: Green (50% of Total) MEP Peer Refview 160,895 160,895
Other (specify) 0



Total Other Development Costs 1,893,435 1,308,144 50,609 2,143,996 0 0 0 0 0 479,492 861,952 6,737,628
Soft Cost Contingency



Contingency (Arch, Eng, Fin, Legal  & Other Dev) 65,604 0 0 0 0 0 0 441,900 138,096 645,600 Soft cost contingency Water intrusion add $203k 4.2%
TOTAL SOFT COSTS 4,648,561 2,613,181 1,603,516 2,143,996 0 0 0 0 0 3,134,418 1,729,534 15,873,206



RESERVES
* Operating Reserves 19,277 546,268 565,545 $19.2k increase due to perm int. rate



Replacement Reserves 0
* Tenant Improvements Reserves 0
* Subsidy Transition Reserve 680,000 680,000
* Other (specify) 0
* Other (specify) 0



TOTAL RESERVES 0 19,277 0 0 0 0 0 0 0 1,226,268 0 1,245,545



DEVELOPER COSTS
Developer Fee - Cash-out Paid at Milestones 150,000 500,000 650,000
Developer Fee - Cash-out At Risk 950,000 950,000
Commercial Developer Fee 0
Developer Fee - GP Equity (also show as source) 1,100,000 1,100,000
Developer Fee - Deferred (also show as source) 800,000 800,000



Development Consultant Fees 0
Need MOHCD approval for this cost, N/A for most 
projects



Other (specify) 0
TOTAL DEVELOPER COSTS 150,000 0 0 0 0 800,000 0 0 1,100,000 1,450,000 0 3,500,000



TOTAL DEVELOPMENT COST 24,255,000 14,983,000 1,987,768 10,000,000 1,040,000 800,000 0 0 1,100,000 27,525,002 28,587,290 110,278,060
Development Cost/Unit by Source 231,000 142,695 18,931 95,238 9,905 7,619 0 0 10,476 262,143 272,260 1,050,267
Development Cost/Unit as % of TDC by Source 22.0% 13.6% 1.8% 9.1% 0.9% 0.7% 0.0% 0.0% 1.0% 25.0% 25.9% 100.0%



Acquisition Cost/Unit by Source 0 0 0 0 0 0 0 0 0 0 0 0



Construction Cost (inc Const Contingency)/Unit By Source 185,299 117,624 3,660 74,819 9,905 0 0 0 0 206,803 255,788 853,898
Construction Cost (inc Const Contingency)/SF 167.04 106.03 3.30 67.45 8.93 0.00 0.00 0.00 0.00 186.43 230.58 769.76



*Possible non-eligible GO Bond/COP Amount: 18,962,091
City Subsidy/Unit 231,000          



Tax Credit Equity Pricing: 0.996
Construction Bond Amount: 43,704,000
Construction Loan Term (in months): 48 months
Construction Loan Interest Rate (as %): 2.82%



Total Soft 
Cost 



Contingency 
as % of Total 



Soft Costs



Construction 
line item costs 
as a % of hard 



costs
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1st Year Operating Budget & 20-Year Cash Flow  
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MOHCD Proforma - Year 1 Operating Budget



Application Date: Project Name:
Total # Units: 105 Project Address:
First Year of Operations (provide data assuming that 
Year 1 is a full year, i.e. 12 months of operations): 2024 Project Sponsor:



INCOME Total Comments
1,418,712
1,076,184



0
0
0



0
5,569



0
0
0



Gross Potential Income 2,500,465
(83,645)
(53,809)



0
EFFECTIVE GROSS INCOME 2,363,011 PUPA: 22,505



OPERATING EXPENSES
Management



81,900
22,670



Sub-total Management Expenses 104,570 PUPA: 996
Salaries/Benefits



56,015
64,200
63,048



Sub-total Salaries/Benefits 183,263 PUPA: 1,745
Administration



825
18,900



9,600
14,000
15,750



400
54,250



Sub-total Administration Expenses 113,725 PUPA: 1,083
Utilities



71,000
42,000



0
54,600



Sub-total Utilities 167,600 PUPA: 1,596
Taxes and Licenses



0
19,033



900
Sub-total Taxes and Licenses 19,933 PUPA: 190



Insurance
415,000



14,275



Sub-total Insurance 429,275 PUPA: 4,088
Maintenance & Repair



117,700
13,200



126,400
33,600



264,746
41,000



Sub-total Maintenance & Repair Expenses 596,646 PUPA: 5,682



213,343
0



1,828,355 PUPA: 17,413



Reserves/Ground Lease Base Rent/Bond Fees
15,000 Ground lease with TIDA
16,465
52,500



0
Sub-total Reserves/Ground Lease Base Rent/Bond Fees 83,965 PUPA: 800 Min DSCR: 1.15



Mortgage Rate: 5.90%



1,912,320 PUPA: 18,213 Term (Years): 25
Supportable 1st Mortgage Pmt: 391,905              



NET OPERATING INCOME (INCOME minus OP EXPENSES) 450,691 PUPA: 4,292 Supportable 1st Mortgage Amt: $5,117,304
Proposed 1st Mortgage Amt: $1,987,768



DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans)
200,000 Tax-Exempt Perm Loan



42,000 HCD VHHP Program
0
0
0



TOTAL HARD DEBT SERVICE 242,000 PUPA: 2,305
CASH FLOW (NOI minus DEBT SERVICE) 208,691
USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       1.86
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL



22,650 2; MOHCD 2021 Amt. 
5,000 1; Annual Amt



90,520 Def. Develop. Fee split: 50%



TOTAL PAYMENTS PRECEDING MOHCD 118,170 PUPA: 1,125



90,521



Residual Receipts Calculation 
Yes Project has MOHCD ground lease? No
Yes



Max Deferred Developer Fee/Borrower % of Residual Receipts in Yr 1: 50% 90,520
50%



Soft Debt Lenders with Residual Receipts Obligations (Select lender name/program from drop down) Total Principal Amt
Distrib. of Soft 



Debt Loans
$39,218,237 79.44%



MOHCD/OCII - Ground Lease Value or Land Acq Cost $150,000 0.30%
$10,000,000 20.26%



0.00%
0.00%



MOHCD RESIDUAL RECEIPTS DEBT SERVICE
72,185
72,185



0



18,336



NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
18,336 50% of residual receipts, multiplied by 20.26% -- HCD VHHP Program's pro rata share of all so  



0
0



Total Non-MOHCD Residual Receipts Debt Service 18,336



REMAINDER (Should be zero unless there are 
distributions below) (0)



0
0



Final Balance (should be zero) 0



Other Salaries/Benefits
Administrative Rent-Free Unit



Advertising and Marketing
Office Expenses
Office Rent



Management Fee
Asset Management Fee



Office Salaries
Manager's Salary
Health Insurance and Other Benefits



All staff except services and desk clerks



Gallager quote updated 10/5/22



Legal Expense - Property



Bad Debts



Electricity



Audit Expense
Bookkeeping/Accounting Services



Miscellaneous



Water
Gas
Sewer



Real Estate Taxes



Interest Income - Project Operations



Other Commercial Income



Laundry and Vending
Tenant Charges
Miscellaneous Residential Income



Withdrawal from Capitalized Reserve (deposit to operating account)



Vacancy Loss - Residential - Tenant Rents
Vacancy Loss - Residential - Tenant Assistance Payments
Vacancy Loss - Commercial



Residential - Tenant Rents
Residential - Tenant Assistance Payments (Non-LOSP)
Commercial Space
Residential Parking
Miscellaneous Rent Income
Supportive Services Income



All MOHCD/OCII Loans payable from res. rects



HCD VHHP Program



If applicable, MOHCD residual receipts amt due LESS amt proposed for loan repymt. 



Provide additional comments here, if needed.



Enter/override amount of residual receipts proposed for loan repayment.



2.0 FTE		
$3k cleaning; $10k repairs & unit turns		
$76k janitorial; $12k pest; $7k landscape; $27k elevator



lerks, includes benefits



Provide additional comments here, if needed.
Provide additional comments here, if needed.
Provide additional comments here, if needed.



50% of residual receipts, multiplied by 79.74% -- MOHCD's pro rata share of all soft debt



Per HCD-required services



from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



1st Year to be set according to HUD schedule. 



1 FTE Assistant Property Manager
1 FTE Property Manager
All staff except services and desk clerks; 24% Health Insurance & Benefits; 2.5% 403(b)



$47,250 TIDG HOA fee 



All Electric



Links from 'New Proj - Rent & Unit Mix' Worksheet
Links from 'New Proj - Rent & Unit Mix' Worksheet
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



Links from 'Utilities & Other Income' Worksheet



Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
Links from 'Utilities & Other Income' Worksheet
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



Office supplies, phone & computer services



Vacancy loss is 5.9% of Tenant Rents.
Vacancy loss is 5% of Tenant Assistance Payments.
from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



Links from 'Utilities & Other Income' Worksheet



TOTAL OPERATING EXPENSES 



TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond 
Fees)



REMAINING BALANCE AFTER MOHCD RESIDUAL RECEIPTS 
DEBT SERVICE



from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



from 'Commercial Op. Budget' Worksheet; Commercial to Residential allocation: 100%



Provide additional comments here, if needed.
$11k MOHCD; $3kTIHDI Annual Services Fee/ $2.5kTrustee Fee
500 PUPY, per HCD requirements



Ground Lease Base Rent 
Bond Monitoring Fee 
Replacement Reserve Deposit
Operating Reserve Deposit
Other Required Reserve 1 Deposit



Provide additional comments here, if needed.



Ground Lease Value



HVAC Repairs and Maintenance
Vehicle and Maintenance Equipment Operation and Repairs
Miscellaneous Operating and Maintenance Expenses



Supportive Services



Director's & Officers' Liability Insurance



Payroll



Contracts
Garbage and Trash Removal
Security Payroll/Contract



Supplies



Payroll Taxes
Miscellaneous Taxes, Licenses and Permits



Property and Liability Insurance
Fidelity Bond Insurance
Worker's Compensation



Will Project Defer Developer Fee? 



Commercial Expenses



Hard Debt - Fourth Lender 
Commercial Hard Debt Service



Deferred Developer Fee (Enter amt <= Max Fee from cell I130)



"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy)
Partnership Management Fee (see policy for limits)



Other Required Reserve 2 Deposit
Required Reserve Deposit/s, Commercial



Hard Debt - First Lender
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Len
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender)



Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits)
Other Payments
Non-amortizing Loan Pmnt - Lender 1 (select lender in comments field) 
Non-amortizing Loan Pmnt - Lender 2 (select lender in comments field) 



Provide additional comments here, if needed.



Maceo May Apartments
55 CRAVATH 



Chinatown CDC, Swords to Plowshares



Other Distributions/Uses



Proposed MOHCD Residual Receipts Amount to Residual Ground Lease



HCD Residual Receipts Amount Due
Lender 4 Residual Receipts Due
Lender 5 Residual Receipts Due



Owner Distributions/Incentive Management Fee



Provide additional comments here, if needed.



HCD (soft debt loan) - Lender 3
Other Soft Debt Lender - Lender 4 
Other Soft Debt Lender - Lender 5 



MOHCD Residual Receipts Amount Due
Proposed MOHCD Residual Receipts Amount to Loan Repayment



MOHCD/OCII - Soft Debt Loans



Does Project have a MOHCD Residual Receipt Obligation?



% of Residual Receipts available for distribution to soft debt lenders in  



RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS 
PRECEDING MOHCD)



Max Deferred Developer Fee Amt (Use for data entry above. Do not link.):



1 of 1











MOHCD Proforma - 20 Year Cash Flow



Maceo May Apartments
Total # Units: 105        



Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10



Total # Units:
Non-LOSP 



Units 2024 2025 2026 2027 2028 2029 2030 2031 2032 2033



INCOME
% annual 
increase



Comments 
(related to annual inc assumptions) Total Total Total Total Total Total Total Total Total Total 



Residential - Tenant Rents 2.0% 1,418,712    1,447,086    1,476,028    1,505,549     1,535,659     1,566,373     1,597,700     1,629,654     1,662,247      1,695,492     
Residential - Tenant Assistance Payments (Non-LOSP) n/a 1,076,184    1,097,708    1,119,662    1,142,055     1,164,896     1,188,194     1,211,958     1,236,197     1,260,921      1,286,140     



Commercial Space 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                



Residential Parking 2.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Rent Income 2.0% -               -               -               -                -                -                -                -                -                 -                
Supportive Services Income 2.0% -               -               -               -                -                -                -                -                -                 -                
Interest Income - Project Operations 2.0% -               -               -               -                -                -                -                -                -                 -                
Laundry and Vending 2.0% 5,569           5,681           5,794           5,910            6,028            6,149            6,272            6,397            6,525             6,656            
Tenant Charges 2.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Residential Income 2.0% -               -               -               -                -                -                -                -                -                 -                



Other Commercial Income 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                



Withdrawal from Capitalized Reserve (deposit to operating account) n/a
Link from Reserve Section below, as 
applicable -               



Gross Potential Income 2,500,465    2,550,475    2,601,484    2,653,514     2,706,584     2,760,716     2,815,930     2,872,249     2,929,694      2,988,287     
Vacancy Loss - Residential - Tenant Rents n/a (83,645)        (85,318)        (87,024)        (88,765)         (90,540)         (92,351)         (94,198)         (96,082)         (98,004)          (99,964)         
Vacancy Loss - Residential - Tenant Assistance Payments n/a (53,809)        (54,885)        (55,983)        (57,103)         (58,245)         (59,410)         (60,598)         (61,810)         (63,046)          (64,307)         
Vacancy Loss - Commercial n/a -               -               -               -                -                -                -                -                -                 -                



EFFECTIVE GROSS INCOME 2,363,011    2,410,271    2,458,477    2,507,646     2,557,799     2,608,955     2,661,134     2,714,357     2,768,644      2,824,017     
OPERATING EXPENSES
Management



Management Fee 3.0%
1st Year to be set according to HUD 
schedule. 81,900         84,357         86,888         89,494          92,179          94,945          97,793          100,727        103,748         106,861        



Asset Management Fee 3.0% per MOHCD policy 22,670         23,350         24,051         24,772          25,515          26,281          27,069          27,881          28,718           29,579          
Sub-total Management Expenses 104,570       107,707       110,938       114,266        117,694        121,225        124,862        128,608        132,466         136,440        



Salaries/Benefits
Office Salaries 3.0% 56,015         57,695         59,426         61,209          63,045          64,937          66,885          68,891          70,958           73,087          
Manager's Salary 3.0% 64,200         66,126         68,110         70,153          72,258          74,425          76,658          78,958          81,327           83,766          
Health Insurance and Other Benefits 3.0% 63,048         64,939         66,888         68,894          70,961          73,090          75,283          77,541          79,867           82,263          
Other Salaries/Benefits 3.0% -               -               -               -                -                -                -                -                -                 -                
Administrative Rent-Free Unit 3.0% -               -               -               -                -                -                -                -                -                 -                



Sub-total Salaries/Benefits 183,263       188,761       194,424       200,256        206,264        212,452        218,826        225,390        232,152         239,117        
Administration
Advertising and Marketing 3.0% 825              850              875              901               929               956               985               1,015            1,045             1,076            
Office Expenses 3.0% 18,900         19,467         20,051         20,653          21,272          21,910          22,568          23,245          23,942           24,660          
Office Rent 3.0% -               -               -               -                -                -                -                -                -                 -                
Legal Expense - Property 3.0% 9,600           9,888           10,185         10,490          10,805          11,129          11,463          11,807          12,161           12,526          
Audit Expense 3.0% 14,000         14,420         14,853         15,298          15,757          16,230          16,717          17,218          17,735           18,267          
Bookkeeping/Accounting Services 3.0% 15,750         16,223         16,709         17,210          17,727          18,259          18,806          19,371          19,952           20,550          
Bad Debts 3.0% 400              412              424              437               450               464               478               492               507                522               
Miscellaneous 3.0% 54,250         55,878         57,554         59,280          61,059          62,891          64,777          66,721          68,722           70,784          



Sub-total Administration Expenses 113,725       117,137       120,651       124,270        127,998        131,838        135,794        139,867        144,063         148,385        
Utilities
Electricity 3.0% 71,000         73,130         75,324         77,584          79,911          82,308          84,778          87,321          89,941           92,639          
Water 3.0% 42,000         43,260         44,558         45,895          47,271          48,690          50,150          51,655          53,204           54,800          
Gas 3.0% -               -               -               -                -                -                -                -                -                 -                
Sewer 3.0% 54,600         56,238         57,925         59,663          61,453          63,296          65,195          67,151          69,166           71,241          



Sub-total Utilities 167,600       172,628       177,807       183,141        188,635        194,294        200,123        206,127        212,311         218,680        
Taxes and Licenses
Real Estate Taxes 3.0% -               -               -               -                -                -                -                -                -                 -                
Payroll Taxes 3.0% 19,033         19,604         20,192         20,798          21,422          22,064          22,726          23,408          24,110           24,834          
Miscellaneous Taxes, Licenses and Permits 3.0% 900              927              955              983               1,013            1,043            1,075            1,107            1,140             1,174            



Sub-total Taxes and Licenses 19,933         20,531         21,147         21,781          22,435          23,108          23,801          24,515          25,251           26,008          
Insurance
Property and Liability Insurance 3.0% 415,000       427,450       440,274       453,482        467,086        481,099        495,532        510,398        525,710         541,481        
Fidelity Bond Insurance 3.0% -               -               -               -                -                -                -                -                -                 -                
Worker's Compensation 3.0% 14,275         14,703         15,144         15,599          16,067          16,549          17,045          17,556          18,083           18,626          
Director's & Officers' Liability Insurance 3.0% -               -               -               -                -                -                -                -                -                 -                



Sub-total Insurance 429,275       442,153       455,418       469,080        483,153        497,647        512,577        527,954        543,793         560,107        
Maintenance & Repair
Payroll 3.0% 117,700       121,231       124,868       128,614        132,472        136,447        140,540        144,756        149,099         153,572        
Supplies 3.0% 13,200         13,596         14,004         14,424          14,857          15,302          15,761          16,234          16,721           17,223          
Contracts 3.0% 126,400       130,192       134,098       138,121        142,264        146,532        150,928        155,456        160,120         164,923        
Garbage and Trash Removal 3.0% 33,600         34,608         35,646         36,716          37,817          38,952          40,120          41,324          42,563           43,840          
Security Payroll/Contract 3.0% 264,746       272,688       280,869       289,295        297,974        306,913        316,121        325,604        335,372         345,433        
HVAC Repairs and Maintenance 3.0% 41,000         42,230         43,497         44,802          46,146          47,530          48,956          50,425          51,938           53,496          
Vehicle and Maintenance Equipment Operation and Repairs 3.0% -               -               -               -                -                -                -                -                -                 -                
Miscellaneous Operating and Maintenance Expenses 3.0% -               -               -               -                -                -                -                -                -                 -                



Sub-total Maintenance & Repair Expenses 596,646       614,545       632,982       651,971        671,530        691,676        712,427        733,799        755,813         778,488        



Supportive Services 3.0% 213,343       219,743       226,336       233,126        240,119        247,323        254,743        262,385        270,257         278,364        



Commercial Expenses
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                



TOTAL OPERATING EXPENSES 1,828,355    1,883,206    1,939,702    1,997,893     2,057,830     2,119,565     2,183,151     2,248,646     2,316,105      2,385,589     
PUPA (w/o Reserves/GL Base Rent/Bond Fees) 17,413         



Reserves/Ground Lease Base Rent/Bond Fees Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
Ground Lease Base Rent 15,000         15,000         15,000         15,000          15,000          15,000          15,000          15,000          15,000           15,000          
Bond Monitoring Fee 16,465         16,465         16,465         16,465          16,465          16,465          16,465          16,465          16,465           16,465          
Replacement Reserve Deposit 52,500         52,500         52,500         52,500          52,500          52,500          52,500          52,500          52,500           52,500          
Operating Reserve Deposit -               -               -               -                -                -                -                -                -                 -                
Other Required Reserve 1 Deposit -               -               -               -                -                -                -                -                -                 -                
Other Required Reserve 2 Deposit -               -               -               -                -                -                -                -                -                 -                



Required Reserve Deposit/s, Commercial
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                



Sub-total Reserves/Ground Lease Base Rent/Bond Fees 83,965         83,965         83,965         83,965          83,965          83,965          83,965          83,965          83,965           83,965          



TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond Fees) 1,912,320    1,967,171    2,023,667    2,081,858     2,141,795     2,203,530     2,267,116     2,332,611     2,400,070      2,469,554     
PUPA (w/ Reserves/GL Base Rent/Bond Fees) 18,213         



NET OPERATING INCOME (INCOME minus OP EXPENSES) 450,691       443,100       434,810       425,788        416,004        405,425        394,018        381,746        368,573         354,463        



DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans) Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
Hard Debt - First Lender Enter comments re: annual increase, etc. 200,000       200,000       200,000       200,000        200,000        200,000        200,000        200,000        200,000         200,000        
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Lender) Enter comments re: annual increase, etc. 42,000         42,000         42,000         42,000          42,000          42,000          42,000          42,000          42,000           42,000          
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender) Enter comments re: annual increase, etc. -               -               -               -                -                -                -                -                -                 -                
Hard Debt - Fourth Lender Enter comments re: annual increase, etc. -               -               -               -                -                -                -                -                -                 -                



Commercial Hard Debt Service
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100% -               -               -               -                -                -                -                -                -                 -                



TOTAL HARD DEBT SERVICE 242,000       242,000       242,000       242,000        242,000        242,000        242,000        242,000        242,000         242,000        



CASH FLOW (NOI minus DEBT SERVICE) 208,691       201,100       192,810       183,788        174,004        163,425        152,018        139,746        126,573         112,463        



USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       DSCR: 1.862 1.831 1.797 1.759 1.719 1.675 1.628 1.577 1.523 1.465
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL Note: Hidden columns are in between total columns. To update/delete values in yellow cells, manipulate each cell rather than dragging across multiple  
"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy) 3.5% per MOHCD policy -               
Partnership Management Fee (see policy for limits) 3.5% per MOHCD policy 22,650         23,443         24,263         25,112          25,991          26,901          27,843          28,817          29,826           30,870          
Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits) per MOHCD policy no annual increase 5,000           5,000           5,000           5,000            5,000            5,000            5,000            5,000            5,000             5,000            
Other Payments -               
Non-amortizing Loan Pmnt - Lender 1 Enter comments re: annual increase, etc. -               
Non-amortizing Loan Pmnt - Lender 2 Enter comments re: annual increase, etc. -               
Deferred Developer Fee (Enter amt <= Max Fee from row 131) 90,520         86,329         81,773         76,838          71,506          65,762          59,587          52,964          45,874           38,297          



TOTAL PAYMENTS PRECEDING MOHCD 118,170       114,772       111,036       106,950        102,497        97,663          92,430          86,781          80,700          74,167         



RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS PRECEDING MOHCD) 90,521         86,329         81,773         76,838          71,507          65,762          59,588          52,965          45,874           38,297          



Does Project have a MOHCD Residual Receipt Obligation? Yes Year 15 is year indicated below:
Will Project Defer Developer Fee? Yes 2038
1st Residual Receipts Split - Lender/Deferred Developer Fee 50% / 50% 2nd Residual Receipts Split Begins:
2nd Residual Receipts Split - Lender/Owner 67% / 33% 2039



Max Deferred Developer Fee Amt (Use for data entry above. Do not link.): 90,520         86,329         81,773         76,838          71,506          65,762          59,587          52,964          45,874           38,297          
Dist. Soft ative Deferred Developer Fee Earned 90,520         176,849       258,622       335,460        406,966        472,728        532,315        585,279        631,153         669,450        



MOHCD RESIDUAL RECEIPTS DEBT SERVICE Debt Loans



MOHCD Residual Receipts Amount Due 79.74%
Allocation per pro rata share of all soft debt 
loans, and MOHCD residual receipts policy 72,185         68,842         65,209         61,274          57,023          52,442          47,518          42,236          36,582           30,539          



Proposed MOHCD Residual Receipts Amount to Loan Repayment 72,185         27,412         28,136         28,710          29,125          29,374          29,448          29,337          29,033           28,527          
Proposed MOHCD Residual Receipts Amount to Residual Ground 
Lease



Proposed Total MOHCD Amt Due less Loan 
Repayment -               -               -               -                -                -                -                -                -                 -                



NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
HCD Residual Receipts Amount Due 20.26%



         
loans, and HCD residual receipt policy. 18,336         17,487         16,564         15,564          14,484          13,321          12,070          10,728          9,292             7,757            



Lender 4 Residual Receipts Due 0.00% -               -               -               -                -                -                -                -                -                 -                
Lender 5 Residual Receipts Due 0.00% -               -               -               -                -                -                -                -                -                 -                



Total Non-MOHCD Residual Receipts Debt Service 18,336         17,487         16,564         15,564          14,484          13,321          12,070          10,728          9,292             7,757            



REMAINDER (Should be zero unless there are distributions below) (0)                 (0)                 -               0                   0                   0                   0                   0                   -                 -                
Owner Distributions/Incentive Management Fee -               -               -               -                -                -                -                -                -                 -                
Other Distributions/Uses -               
Final Balance (should be zero) -               -               -               -                -                -                -                -                -                 -                



REPLACEMENT RESERVE - RUNNING BALANCE
Replacement Reserve Starting Balance -               52,500         105,000       157,500        210,000        262,500        315,000        367,500        420,000         472,500        
Replacement Reserve Deposits 52,500         52,500         52,500         52,500          52,500          52,500          52,500          52,500          52,500           52,500          
Replacement Reserve Withdrawals (ideally tied to CNA) -               -               -               -                -                -                -                -                -                 -                
Replacement Reserve Interest



RR Running Balance 52,500         105,000       157,500       210,000        262,500        315,000        367,500        420,000        472,500         525,000        
RR Balance/Unit $500 $1,000 $1,500 $2,000 $2,500 $3,000 $3,500 $4,000 $4,500 $5,000



OPERATING RESERVE - RUNNING BALANCE
Operating Reserve Starting Balance -               -               -               -                -                -                -                -                -                 -                
Operating Reserve Deposits -               -               -               -                -                -                -                -                -                 -                
Operating Reserve Withdrawals
Operating Reserve Interest



OR Running Balance -               -               -               -                -                -                -                -                -                 -                
OR Balance as a % of Prior Yr Op Exps + Debt Service 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%



OTHER REQUIRED RESERVE 1 - RUNNING BALANCE
Other Reserve 1 Starting Balance -               -               -                -                -                -                -                -                 -                
Other Reserve 1  Deposits -               -               -               -                -                -                -                -                -                 -                
Other Reserve 1 Withdrawals 
Other Reserve 1  Interest



Other Required Reserve 1 Running Balance -               -               -               -                -                -                -                -                -                 -                



OTHER RESERVE 2 - RUNNING BALANCE
Other Reserve 2 Starting Balance -               -               -                -                -                -                -                -                 -                
Other Reserve 2  Deposits -               -               -               -                -                -                -                -                -                 -                
Other Reserve 2 Withdrawals 
Other Reserve 2  Interest



Other Required Reserve 2 Running Balance -               -               -               -                -                -                -                -                -                 -                



Enter formulas manually per relevant MOH 
policy; annual incrementing usually not 
appropriate; increased % to include 10% 
vacancy loss on 15 unsubsidized units
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MOHCD Proforma - 20 Year Cash Flow



Maceo May Apartments
Total # Units: 105        



Total # Units:
Non-LOSP 



Units



INCOME
% annual 
increase



Comments 
(related to annual inc assumptions)



Residential - Tenant Rents 2.0%
Residential - Tenant Assistance Payments (Non-LOSP) n/a



Commercial Space 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%



Residential Parking 2.0%
Miscellaneous Rent Income 2.0%
Supportive Services Income 2.0%
Interest Income - Project Operations 2.0%
Laundry and Vending 2.0%
Tenant Charges 2.0%
Miscellaneous Residential Income 2.0%



Other Commercial Income 2.5%
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%



Withdrawal from Capitalized Reserve (deposit to operating account) n/a
Link from Reserve Section below, as 
applicable



Gross Potential Income
Vacancy Loss - Residential - Tenant Rents n/a
Vacancy Loss - Residential - Tenant Assistance Payments n/a
Vacancy Loss - Commercial n/a



EFFECTIVE GROSS INCOME
OPERATING EXPENSES
Management



Management Fee 3.0%
1st Year to be set according to HUD 
schedule. 



Asset Management Fee 3.0% per MOHCD policy
Sub-total Management Expenses



Salaries/Benefits
Office Salaries 3.0%
Manager's Salary 3.0%
Health Insurance and Other Benefits 3.0%
Other Salaries/Benefits 3.0%
Administrative Rent-Free Unit 3.0%



Sub-total Salaries/Benefits
Administration
Advertising and Marketing 3.0%
Office Expenses 3.0%
Office Rent 3.0%
Legal Expense - Property 3.0%
Audit Expense 3.0%
Bookkeeping/Accounting Services 3.0%
Bad Debts 3.0%
Miscellaneous 3.0%



Sub-total Administration Expenses
Utilities
Electricity 3.0%
Water 3.0%
Gas 3.0%
Sewer 3.0%



Sub-total Utilities
Taxes and Licenses
Real Estate Taxes 3.0%
Payroll Taxes 3.0%
Miscellaneous Taxes, Licenses and Permits 3.0%



Sub-total Taxes and Licenses
Insurance
Property and Liability Insurance 3.0%
Fidelity Bond Insurance 3.0%
Worker's Compensation 3.0%
Director's & Officers' Liability Insurance 3.0%



Sub-total Insurance
Maintenance & Repair
Payroll 3.0%
Supplies 3.0%
Contracts 3.0%
Garbage and Trash Removal 3.0%
Security Payroll/Contract 3.0%
HVAC Repairs and Maintenance 3.0%
Vehicle and Maintenance Equipment Operation and Repairs 3.0%
Miscellaneous Operating and Maintenance Expenses 3.0%



Sub-total Maintenance & Repair Expenses



Supportive Services 3.0%



Commercial Expenses
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%



TOTAL OPERATING EXPENSES 
PUPA (w/o Reserves/GL Base Rent/Bond Fees)



Reserves/Ground Lease Base Rent/Bond Fees
Ground Lease Base Rent 
Bond Monitoring Fee 
Replacement Reserve Deposit
Operating Reserve Deposit
Other Required Reserve 1 Deposit
Other Required Reserve 2 Deposit



Required Reserve Deposit/s, Commercial
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%



Sub-total Reserves/Ground Lease Base Rent/Bond Fees



TOTAL OPERATING EXPENSES (w/ Reserves/GL Base Rent/ Bond Fees)
PUPA (w/ Reserves/GL Base Rent/Bond Fees)



NET OPERATING INCOME (INCOME minus OP EXPENSES)



DEBT SERVICE/MUST PAY PAYMENTS ("hard debt"/amortized loans)
Hard Debt - First Lender Enter comments re: annual increase, etc. 
Hard Debt - Second Lender (HCD Program 0.42% pymt, or other 2nd Lender) Enter comments re: annual increase, etc. 
Hard Debt - Third Lender (Other HCD Program, or other 3rd Lender) Enter comments re: annual increase, etc. 
Hard Debt - Fourth Lender Enter comments re: annual increase, etc. 



Commercial Hard Debt Service
from 'Commercial Op. Budget' Worksheet; 
Commercial to Residential allocation: 100%



TOTAL HARD DEBT SERVICE
CASH FLOW (NOI minus DEBT SERVICE)



USES OF CASH FLOW BELOW  (This row also shows DSCR.)                       DSCR: 
USES THAT PRECEDE MOHCD DEBT SERVICE IN WATERFALL
"Below-the-line" Asset Mgt fee (uncommon in new projects, see policy) 3.5% per MOHCD policy
Partnership Management Fee (see policy for limits) 3.5% per MOHCD policy
Investor Service Fee (aka "LP Asset Mgt Fee") (see policy for limits) per MOHCD policy no annual increase
Other Payments
Non-amortizing Loan Pmnt - Lender 1 Enter comments re: annual increase, etc. 
Non-amortizing Loan Pmnt - Lender 2 Enter comments re: annual increase, etc. 
Deferred Developer Fee (Enter amt <= Max Fee from row 131)



TOTAL PAYMENTS PRECEDING MOHCD
RESIDUAL RECEIPTS (CASH FLOW minus PAYMENTS PRECEDING MOHCD)
Does Project have a MOHCD Residual Receipt Obligation? Yes Year 15 is year indicated below:
Will Project Defer Developer Fee? Yes 2038
1st Residual Receipts Split - Lender/Deferred Developer Fee 50% / 50% 2nd Residual Receipts Split Begins:
2nd Residual Receipts Split - Lender/Owner 67% / 33% 2039



Max Deferred Developer Fee Amt (Use for data entry above. Do not link.):
Dist. Soft ative Deferred Developer Fee Earned



MOHCD RESIDUAL RECEIPTS DEBT SERVICE Debt Loans



MOHCD Residual Receipts Amount Due 79.74%
Allocation per pro rata share of all soft debt 
loans, and MOHCD residual receipts policy



Proposed MOHCD Residual Receipts Amount to Loan Repayment
Proposed MOHCD Residual Receipts Amount to Residual Ground 
Lease



Proposed Total MOHCD Amt Due less Loan 
Repayment



NON-MOHCD RESIDUAL RECEIPTS DEBT SERVICE
HCD Residual Receipts Amount Due 20.26%



         
loans, and HCD residual receipt policy.



Lender 4 Residual Receipts Due 0.00%
Lender 5 Residual Receipts Due 0.00%



Total Non-MOHCD Residual Receipts Debt Service



REMAINDER (Should be zero unless there are distributions below)
Owner Distributions/Incentive Management Fee
Other Distributions/Uses
Final Balance (should be zero)



REPLACEMENT RESERVE - RUNNING BALANCE
Replacement Reserve Starting Balance
Replacement Reserve Deposits
Replacement Reserve Withdrawals (ideally tied to CNA)
Replacement Reserve Interest



RR Running Balance
RR Balance/Unit



OPERATING RESERVE - RUNNING BALANCE
Operating Reserve Starting Balance
Operating Reserve Deposits
Operating Reserve Withdrawals
Operating Reserve Interest



OR Running Balance
OR Balance as a % of Prior Yr Op Exps + Debt Service



OTHER REQUIRED RESERVE 1 - RUNNING BALANCE
Other Reserve 1 Starting Balance
Other Reserve 1  Deposits
Other Reserve 1 Withdrawals 
Other Reserve 1  Interest



Other Required Reserve 1 Running Balance



OTHER RESERVE 2 - RUNNING BALANCE
Other Reserve 2 Starting Balance
Other Reserve 2  Deposits
Other Reserve 2 Withdrawals 
Other Reserve 2  Interest



Other Required Reserve 2 Running Balance



Enter formulas manually per relevant MOH 
policy; annual incrementing usually not 
appropriate; increased % to include 10% 
vacancy loss on 15 unsubsidized units



Year 11 Year 12 Year 13 Year 14 Year 15 Year 16 Year 17 Year 18 Year 19 Year 20



2034 2035 2036 2037 2038 2039 2040 2041 2042 2043



Total Total Total Total Total Total Total Total Total Total 
1,729,402     1,763,990     1,799,270     1,835,255     1,871,960     1,909,400     1,947,588     1,986,539     2,026,270    2,066,795    
1,311,862     1,338,100     1,364,862     1,392,159     1,420,002     1,448,402     1,477,370     1,506,917     1,537,056    1,567,797    



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



6,789            6,925            7,063            7,204            7,348            7,495            7,645            7,798            7,954           8,113           
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               



3,048,053     3,109,014     3,171,194     3,234,618     3,299,311     3,365,297     3,432,603     3,501,255     3,571,280    3,642,706    
(101,963)       (104,002)       (106,082)       (108,204)       (110,368)       (112,575)       (114,827)       (117,123)       (119,466)      (121,855)      
(65,593)         (66,905)         (68,243)         (69,608)         (71,000)         (72,420)         (73,869)         (75,346)         (76,853)        (78,390)        



-                -                -                -                -                -                -                -                -               -               
2,880,497     2,938,107     2,996,869     3,056,807     3,117,943     3,180,302     3,243,908     3,308,786     3,374,961    3,442,461    



110,067        113,369        116,770        120,273        123,881        127,598        131,425        135,368        139,429       143,612       
30,467          31,381          32,322          33,292          34,290          35,319          36,379          37,470          38,594         39,752         



140,533        144,749        149,092        153,565        158,172        162,917        167,804        172,838        178,023       183,364       



75,279          77,538          79,864          82,260          84,728          87,270          89,888          92,584          95,362         98,223         
86,279          88,868          91,534          94,280          97,108          100,022        103,022        106,113        109,296       112,575       
84,731          87,273          89,891          92,588          95,366          98,227          101,174        104,209        107,335       110,555       



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



246,290        253,679        261,289        269,128        277,202        285,518        294,083        302,906        311,993       321,353       



1,109            1,142            1,176            1,212            1,248            1,285            1,324            1,364            1,405           1,447           
25,400          26,162          26,947          27,755          28,588          29,446          30,329          31,239          32,176         33,141         



-                -                -                -                -                -                -                -                -               -               
12,902          13,289          13,687          14,098          14,521          14,956          15,405          15,867          16,343         16,834         
18,815          19,379          19,961          20,559          21,176          21,812          22,466          23,140          23,834         24,549         
21,167          21,802          22,456          23,129          23,823          24,538          25,274          26,032          26,813         27,618         



538               554               570               587               605               623               642               661               681              701              
72,907          75,095          77,348          79,668          82,058          84,520          87,055          89,667          92,357         95,128         



152,837        157,422        162,145        167,009        172,019        177,180        182,495        187,970        193,609       199,417       



95,418          98,281          101,229        104,266        107,394        110,616        113,934        117,352        120,873       124,499       
56,444          58,138          59,882          61,678          63,529          65,435          67,398          69,420          71,502         73,647         



-                -                -                -                -                -                -                -                -               -               
73,378          75,579          77,847          80,182          82,587          85,065          87,617          90,245          92,953         95,741         



225,240        231,998        238,958        246,126        253,510        261,115        268,949        277,017        285,328       293,888       



-                -                -                -                -                -                -                -                -               -               
25,579          26,346          27,137          27,951          28,789          29,653          30,542          31,459          32,402         33,374         
1,210            1,246            1,283            1,322            1,361            1,402            1,444            1,488            1,532           1,578           



26,788          27,592          28,420          29,272          30,150          31,055          31,987          32,946          33,935         34,953         



557,725        574,457        591,691        609,441        627,725        646,556        665,953        685,932        706,510       727,705       
-                -                -                -                -                -                -                -                -               -               



19,184          19,760          20,353          20,963          21,592          22,240          22,907          23,594          24,302         25,031         
-                -                -                -                -                -                -                -                -               -               



576,910        594,217        612,044        630,405        649,317        668,796        688,860        709,526        730,812       752,736       



158,179        162,924        167,812        172,846        178,032        183,373        188,874        194,540        200,376       206,388       
17,740          18,272          18,820          19,385          19,966          20,565          21,182          21,818          22,472         23,146         



169,871        174,967        180,216        185,623        191,191        196,927        202,835        208,920        215,188       221,643       
45,156          46,510          47,906          49,343          50,823          52,348          53,918          55,536          57,202         58,918         



355,796        366,470        377,464        388,788        400,452        412,466        424,840        437,585        450,712       464,234       
55,101          56,754          58,456          60,210          62,016          63,877          65,793          67,767          69,800         71,894         



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



801,842        825,898        850,675        876,195        902,481        929,555        957,442        986,165        1,015,750    1,046,222    



286,715        295,317        304,176        313,301        322,700        332,381        342,353        352,623        363,202       374,098       



-                -                -                -                -                -                -                -                -               -               



2,457,156     2,530,871     2,606,797     2,685,001     2,765,551     2,848,518     2,933,973     3,021,992     3,112,652    3,206,032    



                     e cells. 
15,000          15,000          15,000          15,000          15,000          15,000          15,000          15,000          15,000         15,000         
16,465          16,465          16,465          16,465          16,465          16,465          16,465          16,465          16,465         16,465         
52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500         52,500         



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               
83,965          83,965          83,965          83,965          83,965          83,965          83,965          83,965          83,965         83,965         



2,541,121     2,614,836     2,690,762     2,768,966     2,849,516     2,932,483     3,017,938     3,105,957     3,196,617    3,289,997    



339,376        323,271        306,107        287,841        268,427        247,819        225,969        202,828        178,344       152,464       



                     e cells. 
200,000        200,000        200,000        200,000        200,000        
42,000          42,000          42,000          42,000          42,000          42,000          42,000          42,000          42,000         42,000         



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               
242,000        242,000        242,000        242,000        242,000        42,000          42,000          42,000          42,000         42,000         



97,376          81,271          64,107          45,841          26,427          205,819        183,969        160,828        136,344       110,464       



1.402 1.336 1.265 1.189 1.109 5.9 5.38 4.829 4.246 3.63
                     e cells. 



31,950          33,068          34,226          35,424          21,427          37,947          39,275          40,650          42,073         43,545         
5,000            5,000            5,000            5,000            5,000            5,000            5,000            5,000            5,000           5,000           



30,213          21,601          12,441          2,708            



67,163         59,669         51,667         43,132         26,427         42,947          44,275          45,650          47,073         48,545         



30,213          21,602          12,440          2,709            (0)                  162,872        139,694        115,179        89,272         61,919         



30,213          21,601          12,441          2,708            
699,663        721,264        733,705        736,413        736,413        



24,093          17,226          9,920            2,160            -                86,587          74,265          61,232          47,459         32,918         
27,808          26,867          25,692          24,273          -                86,587          74,265          61,232          47,459         32,918         



-                -                -                -                -                -                -                -                -               -               



6,120            4,376            2,520            549               -                21,994          18,864          15,554          12,055         8,362           
-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



6,120            4,376            2,520            549               -                21,994          18,864          15,554          12,055         8,362           



-                0                   0                   0                   -                54,291          46,565          38,393          29,757         20,640         
-                -                -                -                -                54,291          46,565          38,393          29,757         20,640         



-                -                -                -                -                -                -                -                -               -               



525,000        577,500        630,000        682,500        735,000        787,500        840,000        892,500        945,000       997,500       
52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500          52,500         52,500         



-                -                -                -                -                -                -                -                -               -               



577,500        630,000        682,500        735,000        787,500        840,000        892,500        945,000        997,500       1,050,000    
$5,500 $6,000 $6,500 $7,000 $7,500 $8,000 $8,500 $9,000 $9,500 $10,000



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               
0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               
-                -                -                -                -                -                -                -                -               -               



-                -                -                -                -                -                -                -                -               -               
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			1. Request Summary


			2. Project Overview and Project Status


			a. Project Overview


			1) Summary of MOHCD’s initial Project expectations on November 15, 2019





			b. Project Completion Delays





			3. Development Cost Variance Analysis


			a. Revised Project Sources


			b. Evaluation of Revised Sources: The Sponsors proposes to use the following revised sources to convert the Project to permanent loans.  The sources discussed below are only the changed sources.


			1) Revised City Loan ($39,238,000).  The total revised City loan includes $24,255,000 of previously committed and disbursed funds and includes the additional loan requested funds of $14,983,000.  The City loan includes $1 million from TIDA’s Developer...


			2) California Community Reinvestment Corporation (CCRC) Permanent Loan ($1,987,768). When the Project closed its construction financing in April 2022, the loan totaled $10,108,000 and had locked interest rate of 3.28%.  With this loan request, the per...


			3) FHLB of San Francisco (FHLB-SF) AHP ($1,040,000): In August 2021, the Sponsors secured AHP in the amount shown.  The AHP was originally intended to pay down the equivalent amount of the AHP bridge loan as outlined in the Amended and Restated Loan A...


			4) Limited Partnership Equity ($27,525,002): This is a loss of $1,239,207 due to late credit delivery.  Credit delivery is the date that the tax credit investor may claim the credits and it is based on the date that one resident may occupy the buildin...


			5) GP Equity ($1,100,000). As stated in MOHCD’s Developer Fee, Sponsors are required to contribute a minimum of $500,000 in GP Equity to the affordable housing development, and the Sponsors met this requirement at the time of construction financial cl...


			6) Deferred Developer Fee ($800,000).  Deferred developer fee has decreased by $30,816 from the construction loan closing.  The $800K does not meet the MOHCD Underwriting Guidelines (MOHCD UG’s) at this time because the actual deferred fee on the 20-y...


			7) Silicon Valley Bank (SVB) Construction Loan ($43,704,000): While not a permanent source, the construction loan term is another factor in the additional loan request to the City.  At the time of the construction financial closing, the construction t...


			8) *Estimated Insurance Proceeds ($28,587,290): The estimated insurance proceeds is a preliminary estimate that may possibly be covered by the Project’s insurance. It should be noted that while the repairs are shown as part of the Project’s budget for...








			The Sponsors have submitted a builder’s risk insurance claim, which may cover the majority of the cost impacts from the rainstorm.  The Sponsors have already been approved for up to $20 million in insurance payments, with further increases pending sub...


			Also noteworthy is that Cahill Contractors (Cahill), the Project’s general contractor, has pre-paid subcontractors in advance of receiving reimbursements from insurance proceeds.  The total advance through September 30, 2022, is $1,733,055. Cahill pla...


			c. Revised Project Uses


			Increases to the Project budget due to the storm damaged unit repairs and time delay while the units were being repaired totals $35,820,035.  A portion of the total increase could be covered by insurance proceeds.  The chart below shows the changes th...


			d. Evaluation of Revised Uses: The Sponsors proposes to use the revised source discussed in Section 3.a and 3.b above on the increased Project uses discussed below, and the discussion below only covers the changed uses.


			1) Total Construction Costs.  Hard costs have increased by $31,553,360.  The construction repair costs are based on a rough order of magnitude (ROM) provided by Cahill on May 18, 2022.  Cahill provided a ROM hard cost construction estimate totaling $3...


			MOHCD Construction Representative statement about General Contractor’s ROM Hard Costs





			The storm damage that the Maceo May has been faced with is quite unlike anything MOHCD has seen before.  Due largely to that the fact that the factory built modular units had many finish materials in place before the permanent roof was installed, and ...


			As discussed above in Sections 3.a and 3.b, to date the Sponsor have only received approval for $15 million in insurance proceeds and Cahill has advanced $1.7 million toward the storm damaged units.  In addition, to date the Sponsors have only billed ...


			2) Total Architect & Design. This increase of $95,700 include costs defined as soft costs by insurance.  The cost increase includes:


			 $63,700 for additional construction administration due to the 6 1/2-months delay caused by the storm damage repair, rounded to 7-months delay.


			 $32,000 for construction testing that has been delayed while the storm damaged repairs took place.  The estimate assumes 20 full days at $200 per day.


			3) Total Financing Costs. Financing has increased by $1,713,255.  This increase is due to increases in the construction loan interest and bond issue fees.


			 $1,634,181 for additional construction loan interest based on the new loan maturity date of February 2024, the new permanent conversion date.  See Section 3.b.7 for a discussion about the construction loan maturity date.


			 $79,044 for bond issuer fees for an additional year for both MOHCD and the trustee due to added time to complete the storm damaged unit repairs. The line item also includes the construction lender’s construction management services for an additional...


			4) Total Legal Costs. Legal costs have increased by $160,000 and include the following legal increases:


			 $100,000 for a contracts/insurance attorney, who provides legal services related to the rainstorm damage. Please note that the contracts/insurance attorney costs are not eligible for insurance reimbursement.


			 $20,000 for Sponsors’ attorneys cost related to the transaction as the Sponsors’ attorneys have reviewed all documents related to triggering a foreclosure and other provisions related to the magnitude of the storm damage unit repairs delay.


			 $40,000 for the limited partner, bond counsel, construction lender, and permanent attorneys with each type of attorney receiving an estimated $10,000 each to draft, review, and approve new legal documents related to the delay and additional sources ...


			5) Total Development Costs have increased by $2,170,096 and includes the following development costs:


			 $2,129,880 for builder’s risk insurance that was renewed on March 1, 2022 after the previous policy expired on February 28, 2022.  The previous policy that was included at the time of the construction closing was $1,122,793.  The new policy is appro...


			 $5,000 to complete an additional cost audit to document use of insurance proceeds for the storm damaged units and delays. This work is different from a cost audit required for bond financed developments.


			 $216 for tax credit monitoring fees due to a slight increase of eligible basis since the construction closing.


			 $35,000 for extension of Sponsors’ construction management services due to the longer construction period due to the storm damaged units repair delay.


			6) Soft Cost Contingency has increased by $108,377.  The increase is 3% of all soft costs.


			7) Total Reserves has increased by $19,277.  The cost increase is for operating reserve costs related to the interest rate on the permanent loan as discussed in Section 3.b.2 above.








			4. Operating income and expenses


			5. STAFF RECOMMENDATIONS


			a. Proposed Loan Terms


			b. Recommended Loan Conditions


			1. MOHCD will only disburse funds to pay off the Cahill contract and prevent construction lien releases and cover some soft costs in a not to exceed amount of $7,232,745, the subtotal of source variances.  The remaining funds, if needed will be disbur...


			2. Once a SFHA-executed HAP showing SFHA approved VASH rents is received, the remaining 39 non-VASH rents will be increased to 2022 and the entire first-year operating budget and 20-year cash flow will be updated and finalized.  The entire first-year ...





			6. LOAN COMMITTEE MODIFICATIONS


			7. LOAN COMMITTEE RECOMMENDATION
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DISPOSITION AND DEVELOPMENT AGREEMENT 
(TREASURE ISLAND/YERBA BUENA ISLAND) 



This DISPOSITION AND DEVELOPMENT AGREEMENT (TREASURE 
ISLAND/YERBA BUENA ISLAND) (including all Exhibits and Attachments as amended from 
time to time, this “DDA” or this “Agreement”) dated for reference purposes only as of June 28, 
2011 (the “Reference Date”), is made by and between Developer and the Authority.  The terms 
defined in Exhibit A that are used in this DDA have the meanings given to them in Exhibit A. 



RECITALS 



Developer and the Authority enter into this DDA with reference to the following facts 
and circumstances:  



Overview 
A. Naval Station Treasure Island (“NSTI”) is a former United States Navy 



base located in the City and County of San Francisco (“City”), that consists of the following two 
islands connected by a causeway: (1) Treasure Island, comprised of approximately 409 acres of 
level filled land, and (2) an approximately 90 acre portion of Yerba Buena Island, a natural rock 
outcropping, steeply sloped and highly vegetated, with elevations rising to over 300 feet above 
the water.  NSTI also includes approximately 316 acres of unfilled tidal and submerged lands 
lying adjacent to Treasure Island in San Francisco Bay and approximately 234 acres of unfilled 
tidal and submerged lands lying adjacent to Yerba Buena Island in San Francisco Bay (the 
“Submerged Lands”).   



B. The land within NSTI that is the subject of this Agreement is shown on 
Exhibit B-1, attached hereto, and more particularly described in Exhibit B-2, attached hereto (the 
“Project Site”).  For purposes of this Agreement, the term “NSTI” excludes the portions of 
NSTI that are occupied by the United States Department of Labor Jobs Corps, the United States 
Coast Guard and the California Department of Transportation (collectively, the “Excluded 
Properties”).  The Excluded Properties are also shown on Exhibit B-1, attached hereto. 



C. During World War II, NSTI was used as a center for receiving, training, 
and dispatching service personnel.  After the war, NSTI was used primarily as a naval training 
and administrative center.  In 1993, Congress and the President selected NSTI for closure and 
disposition by the Base Realignment and Closure Commission acting under Public Law 101-510, 
10 U.S.C. §2687 and its subsequent amendments.  The Department of Defense subsequently 
designated the City, and later the Authority, as the Local Reuse Authority (“LRA”) responsible 
for the conversion of NSTI under the federal disposition process. 



D. In 1994, a Citizen’s Reuse Committee (“CRC”), representing a broad 
spectrum of community interests, was formed to (1) review reuse planning efforts for NSTI by 
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the San Francisco Planning Department and the San Francisco Redevelopment Agency, and 
(2) make recommendations to the City’s Planning Commission and Board of Supervisors. 



E. In July 1996, after an extensive community planning effort, the City’s 
Mayor, Board of Supervisors, Planning Commission and the CRC unanimously endorsed the 
Draft Reuse Plan (the “Reuse Plan”) for NSTI.  The Reuse Plan served as the basis for the 
preliminary redevelopment plan for NSTI.  Since adoption of the Reuse Plan, the Authority has 
undertaken an extensive public process to further refine the land use plan for NSTI. 



F. In 1996, the City negotiated the Base Closure Homeless Assistance 
Agreement (the "Original TIHDI Agreement") with the Treasure Island Homeless 
Development Initiative, a California non-profit corporation (“TIHDI”), which represents a 
number of non-profit member organizations.  TIHDI was formed in 1994 to develop the 
homeless component of the Reuse Plan.  The Original TIHDI Agreement would, among other 
things, (1) give TIHDI certain rights to participate in economic development opportunities at 
NSTI, (2) facilitate implementation of a permanent employment program related to activities 
occurring at NSTI, (3) give TIHDI certain rights to both temporary and permanent housing in 
support of TIHDI’s programs, and (4) provide TIHDI with certain financial support.  The United 
States Department of Housing and Urban Development approved the Original TIHDI Agreement 
on November 26, 1996.  The Original TIHDI Agreement was updated and superseded in its 
entirety by the Amended and Restated Base Closure Homeless Assistance Agreement (the 
“TIHDI Agreement”) that was approved by Authority on April 21, 2011, and by the Board of 
Supervisors concurrently with its approval of this Agreement. 



G. The Authority was created in 1997 to serve as the entity responsible for 
the reuse and development of NSTI.  Under the Treasure Island Conversion Act of 1997, which 
amended Section 33492.5 of the California Health and Safety Code and added Section 2.1 to 
Chapter 1333 of the Statutes of 1968 (as amended from time to time, the “Conversion Act”), the 
California Legislature (1) authorized the Board of Supervisors to designate the Authority as a 
redevelopment agency under the California Community Redevelopment Law (California Health 
and Safety Code §33000 et seq.) (“CCRL”) with authority over NSTI, and (2) with respect to 
those portions of NSTI that are subject to the Public Trust, vested in the Authority the authority 
to administer the Public Trust as to such property in accordance with the terms of the Act. 



H. The Board of Supervisors designated the Authority as a redevelopment 
agency with powers over NSTI under the Conversion Act in Resolution No. 43-98, dated 
February 6, 1998. 



I. After completion of a competitive master developer selection process, the 
Authority and Developer entered into the Exclusive Negotiating Agreement dated as of June 1, 
2003.  The Exclusive Negotiating Agreement was amended and restated in its entirety pursuant 
to the Amended and Restated Exclusive Negotiating Agreement dated as of September 14, 2005, 
as further amended by the Amendment to Schedule of Performance Set Forth in the Amended 
and Restated Exclusive Negotiating Agreement dated as of July 1, 2006, the Second Amendment 
to the Amended and Restated Exclusive Negotiating Agreement dated as of March 12, 2008, the 
Third Amendment to the Amended and Restated Exclusive Negotiating Agreement dated as of 
February 10, 2010, and the Fourth Amendment to Exclusive Negotiating Agreement dated as of 
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June 22, 2011 (collectively, the “ENA”).  The ENA sets forth the terms and conditions under 
which the Authority and Developer are willing to negotiate the transaction documents for the 
conveyance, management and redevelopment of NSTI, including a schedule of performance for 
major milestones. 



J. One of the key milestones under the ENA was the completion of a term 
sheet summarizing the key policy goals, basic development guidelines, financial framework and 
other key terms and conditions that formed the basis for the negotiation and completion of the 
final transaction documents. 



K. On October 24, 2006, the Treasure Island/Yerba Buena Island Citizens 
Advisory Board (“TICAB”) voted 16-0-1 to endorse the Development Plan and Term Sheet for 
the Redevelopment of Naval Station Treasure Island (the “2006 Development Plan”).  On 
October 30, 2006, the Authority Board voted 6-0 to adopt Resolution No. 06-59-10/30 endorsing 
the 2006 Development Plan.  On December 12, 2006, the Board of Supervisors voted 10-1 to 
adopt Resolution No. 699-06 endorsing the 2006 Development Plan, subject to the terms and 
conditions of Resolution No. 699-06. 



L. The 2006 Development Plan was updated pursuant to the Update to 
Development Plan and Term Sheet (the “Development Plan Update) that (i) the TICAB voted 
15 to 1, with one abstention, to endorse on April 6, 2010, (ii) the Authority Board voted 7 to 0 to 
endorse on April 7, 2010, and (iii) the Board of Supervisors voted 11 to 0 to endorse on May 18, 
2010.  The 2006 Development Plan and the Development Plan Update are collectively referred 
to in this Agreement as the “Development Plan.” 



M. On October 13, 2007, the Governor approved SB 815 (Migden) and on 
October 11, 2009, the Governor approved SB 833 (Leno).  SB 815 and SB 833 both amended the 
Treasure Island Public Trust Exchange Act (as amended, the “Exchange Act”), which is the 
State legislation authorizing an exchange of Public Trust lands between Treasure Island and 
Yerba Buena Island, to be consistent with the proposed reuse and development program for the 
Project Site. 



N. On September 26, 2008, the Governor approved AB 981 (Leno), which 
authorized (i) the creation of the Treasure Island Transportation Management Agency 
(“TITMA”), (ii) implementation of a congestion management pricing program as part of the 
redevelopment of NSTI, and (iii) collection and distribution of parking, transit pass and 
congestion management pricing revenues as part of an overall transit demand management 
program for the proposed redevelopment of NSTI. 



O. The United States of America, acting by and through the Department of 
the Navy (“Navy”), and the Authority have negotiated an Economic Conveyance Memorandum 
of Agreement (as amended and supplemented from time to time, the “Conveyance Agreement”) 
that governs the terms and conditions for the transfer of NSTI from the Navy to the Authority.  
Under the Conveyance Agreement, the Navy will convey NSTI to the Authority in phases after 
the Navy has completed environmental remediation and issued a Finding of Suitability to 
Transfer (“FOST”) for specified parcels of NSTI or portions thereof. 
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P. The Development Plan contemplated that a Redevelopment Plan would be 
adopted under CCRL for NSTI, and the Project Site would be included in a Redevelopment 
Project Area.  The Development Plan also contemplated that tax increment financing as provided 
in CCRL would be available to finance certain costs related to the Project Site.  As a result of 
potential changes to CCRL, the Parties have determined to proceed with development of the 
Project Site using the Infrastructure Financing District ("IFD") mechanism provided under the 
Infrastructure Financing District Act (California Government Code Section 53395 et seq.) ("IFD 
Act"), as amended from time to time. 



Q. The purpose of this Agreement is to provide for the disposition and 
development of the Project Site after the Navy’s transfer of NSTI to the Authority in accordance 
with the Conveyance Agreement.  This Agreement provides for a mixed-use development that is 
in furtherance of the Reuse Plan, the Development Plan and the TIHDI Agreement, and is 
consistent with the City’s General Plan and the Eight Priority Planning Policies. 



R. The Project, which is more particularly described in Section 1 has been 
presented and reviewed by the Treasure Island community and other stakeholders at numerous 
public meetings, including those held before the Authority Board, the TICAB, the Board of 
Supervisors, the Planning Commission and in other local forums. 



S. This Agreement describes those elements of the Project that Developer is 
permitted, and in some cases obligated, to construct.  As described in Section 1.4 below, this 
Agreement contemplates that certain proposed improvements will be developed by parties other 
than Developer. 



T. The Project Site has a unique and special importance to the Authority and 
to the City because of its location, the nature of the improvements and the uses contemplated for 
the Project Site.  The Authority desires to advance the socioeconomic interests of the City and its 
residents by promoting the productive use of underdeveloped, former military base property and 
encouraging quality development and economic growth, thereby enhancing housing and 
employment opportunities for residents and expanding the City’s property tax base.  The 
Authority also desires to obtain the community benefits of the Project, which are in addition to 
those dedications, conditions and exactions required by laws or regulations, and which advance 
the reuse and development objectives of the Authority and provide benefits to the City and its 
residents. 



U. The Authority has determined that by entering into this Agreement:  (i) the 
Authority will ensure the productive use of underdeveloped, former military base property and 
foster orderly growth and quality development of the Project Site; (ii) development will proceed 
in accordance with the goals and policies set forth in the Reuse Plan, the Development Plan, the 
General Plan and the City’s Eight Priority Planning Principles; (iii) over time, the City will 
receive substantially increased tax revenues; (iv) the City will benefit from increased economic 
development and employment opportunities that the Project will create for City residents; and (v) 
the City will receive the community benefits that the Project will provide for City residents.  The 
Project proposed under this Agreement and the fulfillment generally of this Agreement (A) are in 
the best interests of the Authority, the City, and the health, safety, morals and welfare of its 
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residents; and (B) are in accordance with the public purposes and provisions of applicable 
federal, state and local laws and requirements. 



V. The residential component of the Project will consist of a maximum of 
8,000 Residential Units including a minimum of 2,000 below market rate units. The below 
market rate units, constituting a minimum of 25% of the total number of Residential Units, are an 
integral part of the development meeting the varied housing needs of the community. 
Development of both the market rate and the below market rate units is essential to the feasibility 
and completion of the reuse and development of NSTI.  



W. The City and the Authority have analyzed potential environmental impacts 
of the Project and identified mitigation measures in the Environmental Impact Report for 
Treasure Island and Yerba Buena Island (the “Project EIR”) and a Mitigation Monitoring and 
Reporting Program attached hereto as Exhibit C (the “Project MMRP”), in accordance with the 
requirements of CEQA.  On April 21, 2011, the Planning Commission and the Authority Board 
certified the Project EIR. 



X. The Parties wish to enter into this DDA to set forth the terms and 
conditions under which the Project will be developed. 



AGREEMENT 



ACCORDINGLY, for good and valuable consideration, the receipt and sufficiency of 
which are acknowledged, Developer and the Authority agree as follows: 



1. The Project. 



1.1 Overview.  This DDA contemplates a project (the “Project”) under which 
the Authority acquires the Project Site from the Navy and conveys portions of the Project Site to 
Developer for the purposes of (i) alleviating blight in the Project Site through development of 
Improvements consistent with the Development Requirements, (ii) geotechnically stabilizing the 
Project Site, (iii) constructing Infrastructure and Stormwater Management Controls to support 
the Project and other proposed uses on NSTI, such as roads and utilities, and including 
Infrastructure and Stormwater Management Controls to support the construction of Affordable 
Housing Units, (iv) constructing and improving certain public parks and open spaces, (v) 
remediating certain existing Hazardous Substances, and (vi) selling and ground leasing Lots to 
Vertical Developers who will construct Units and commercial and public facilities thereon, all as 
more particularly described in this DDA. 



1.2 Vertical Disposition and Development Agreements and Lease Disposition 
and Development Agreements.  This Agreement grants to Developer (i) the right to acquire 
portions of the Project Site and (ii) the right, and upon the satisfaction of certain conditions, the 
obligation, to develop the Infrastructure and Stormwater Management Controls and the Required 
Improvements.  While this Agreement applies primarily to Infrastructure and Stormwater 
Management Controls, it also includes certain terms and conditions that will apply to Vertical 
Improvements.  In connection with the sale of Lots to Vertical Developers in accordance with 
Article 17, Developer, the Authority and each Vertical Developer will enter into a Vertical 
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Disposition and Development Agreement (“Vertical DDA”) for Lots that are not subject to the 
Public Trust. Because Public Trust property may not be sold in fee, development of certain of the 
Public Trust Parcels will be subject to a Lease Disposition and Development Agreement 
(“Vertical LDDA”) that sets forth the terms under which the applicable Public Trust Parcels will 
be developed for commercial purposes in accordance with Article 17 below.  For clarity, the 
Vertical DDA and the Vertical LDDA, as applicable, will include all of the terms and conditions 
that will apply to Vertical Improvements, and they will incorporate by reference certain 
Attachments and Exhibits to this Agreement that will apply to both Infrastructure and 
Stormwater Management Controls and Vertical Improvements.   



1.3 Improvements.  The primary Improvements constituting the Project are 
listed below and are more particularly described in the Land Use Plan, the Infrastructure Plan, 
the Parks and Open Space Plan, the Transportation Plan, the Community Facilities Plan, the 
Housing Plan, the Schedule of Performance, the Phasing Plan, the SUD and the Design for 
Development.  Developer and Vertical Developers shall design, construct and complete the 
Infrastructure and Stormwater Management Controls and the Vertical Improvements, and 
Qualified Housing Developers shall design, construct and complete the Authority Housing Units, 
all at the times and subject to the conditions set forth in this DDA and the Vertical DDA/LDDAs, 
as applicable.  In accordance with the terms of this DDA and the Vertical DDA/LDDAs, 
Developer and Vertical Developers shall have the right and, with regard to certain Improvements 
identified in this DDA and upon the satisfaction of certain conditions set forth in this DDA, the 
obligation, to develop the Project shown on the Land Use Plan attached hereto as Exhibit D, in 
accordance with the Development Requirements, including, without limitation, the Project 
components listed below, excepting certain improvements to be constructed on NSTI, including 
the Project Site, for which Developer is not responsible as described in Section 1.4 hereof. 



(a) Geotechnical stabilization of certain portions of Treasure Island 
and the causeway connecting it to Yerba Buena Island, and addition of fill to raise the surface 
elevation on those portions of Treasure Island that are to be developed to address flood 
protection and potential future sea level rise as more particularly described in the Infrastructure 
Plan; 



(b) Up to 6,316 Developer Residential Units, of which approximately 
5% percent will be Inclusionary Units constructed in accordance with the Housing Plan attached 
hereto as Exhibit E and more specifically defined in Exhibit A (the “Housing Plan”) (with up to 
an additional 1,684  below market rate Residential Units to be designed, constructed and 
completed by Qualified Housing Developers on behalf of the Authority and TIHDI in 
accordance with the Housing Plan), provided however, that the total percentage of below-market 
rate Residential Units, including Inclusionary Units, may be adjusted upwards from 25% to 30% 
in accordance with Article 9 of the Housing Plan;  



(c) Up to approximately 140,000 square feet of new commercial and 
retail space with accessory parking; 



(d) Up to approximately 100,000 square feet of new office space with 
accessory parking; 











 



7 



(e) Adaptive reuse of Buildings 1, 2, and 3 on Treasure Island with up 
to 311,000 square feet of commercial/flex space (the adaptive reuse would include 
approximately 67,000 square feet of additional retail, which, when combined with the 140,000 
square feet of new retail, yields a total of 207,000 square feet of retail space proposed on the 
Islands) with accessory parking; 



(f) Adaptive reuse of certain of the historic buildings on Yerba Buena 
Island; 



(g) Up to approximately 500 hotel rooms or Fractional Interest Units;  



(h) New and/or upgraded public and community facilities, including a 
new joint police/fire station and funding for upgraded school facilities on Treasure Island, and 
Developable Lots for the development by Authority or third parties of the Treasure Island Sailing 
Center, an Environmental Education Center and other community facilities, as more particularly 
described in the Community Facilities Obligations attached hereto as Exhibit F; 



(i) New and/or upgraded public utilities, including the water 
distribution system, wastewater collection system, recycled water storage and distribution 
system, storm water collection and Stormwater Management Controls, Developable Lots to 
accommodate the Wastewater Treatment Facility and other SFPUC improvements, as more 
particularly described in the Infrastructure Plan; 



(j) Up to approximately 300 acres of parks and public open space, as 
more particularly described in the Parks and Open Space Plan; 



(k) New and/or upgraded streets and public ways as more particularly 
described in the Infrastructure Plan; 



(l) Bicycle, transit, and pedestrian facilities as more particularly 
described in the Infrastructure Plan;  



(m) Landside services for the Marina as more particularly described in 
the Infrastructure Plan and Section 8.3 hereof, and 



(n) A ferry quay/bus intermodal transit center (“Transit Hub”) as 
more particularly described in the Infrastructure Plan; and 



(o) Such additional environmental remediation work more particularly 
described in the Infrastructure Plan  after issuance of one or more FOST(s) for the Project Site. 



The Parties acknowledge and agree that the density and intensity of development as set 
forth in this Section 1.3 form the basis of Developer’s financial expectations for the Project and 
the Proforma.  The particular land uses and locations are shown in the Land Use Plan and 
defined more particularly in the SUD, the Area Plan and the Design for Development.  Design 
controls governing the Project are set forth in the SUD and Design for Development.  The Land 
Use Plan is provided for the purposes of indicating the general type, pattern and location of 
development as shown, but shall not be construed as a regulating document with regard to land 
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uses or development standards, both of which are regulated and controlled by the Area Plan, 
SUD and the Design for Development. 



1.4 Project Development.  The Project contemplates the development of 
improvements within NSTI, including the Project Site, by parties other than Developer and 
Vertical Developers entering into Vertical DDA/LDDAs with Developer and the Authority.  
Such other improvements include (i) the Authority Housing Units to be developed by Qualified 
Housing Developers, as more particularly described in the Housing Plan, (ii) the Marina to be 
developed by the Marina Developer as a separate project in accordance with a separate 
Disposition and Development Agreement between the Authority and the Marina Developer, (iii) 
elements of the parks and open space system as described in the Parks and Open Space Plan 
(including without limitation, the regional sports facilities), (iv) the Wastewater Treatment 
Facility to be developed by the San Francisco Public Utilities Commission (“SFPUC”), as 
described in the Infrastructure Plan, and (vi) those projects as more particularly described in the 
Community Facilities Obligations for which Developer is obligated to provide a Developable Lot 
but which are to be transferred by the Authority to other Vertical Developers.       



1.5 Developer’s Role Generally.  Except as otherwise described in Section 
1.4, Developer shall be the master developer for the Project, orchestrating development of the 
Project Site in cooperation with the Authority, the City, Vertical Developers, TIHDI, Qualified 
Housing Developers, the Marina Developer and others.  Developer has the right and obligation to 
develop Major Phase 1 (the "Initial Major Phase"), and to develop the remaining Major Phases 
itself or to assign the development rights to third parties subject to the further terms and 
conditions of this Agreement.  However, in addition to the Developer’s rights and obligations 
under this DDA attendant to each Major Phase and its related Sub-Phases, Developer, as the 
“Master Developer”, remains obligated to Authority throughout all Major Phases for  payment 
of Authority Costs, City Costs, Subsidies and the Navy Payment (collectively, the “Financial 
Obligations”), and (ii) development of each of those items identified on the Schedule of 
Performance attached hereto under the heading of “Community Facility.” 



1.6 Development Process Generally.  As more particularly described in 
Article 3, the Project will be developed in a series of Major Phases, and within each Major Phase 
in a series of Sub-Phases, under the following process, as and to the extent required under this 
DDA, the DRDAP and the Vertical DDA/LDDAs. 



(a) a Substantially Complete Major Phase Application must be 
submitted to the Authority for each Major Phase before the applicable Outside Date; 



(b) Each Major Phase Application shall include a Site Plan showing 
proposed Sub-Phases within the applicable Major Phase; 



(c) following (or simultaneously with) a Major Phase Approval, 
Developer shall submit a Sub-Phase Application to the Authority for each Sub-Phase within that 
Major Phase before the applicable Outside Date, which Sub-Phase Application shall be a 
Complete or Substantially Complete Sub-Phase Application; 
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(d) following (or simultaneously with) submittal of each Sub-Phase 
Application, Developer shall seek approvals of Tentative Subdivision Maps for the development 
of that Sub-Phase in accordance with the Treasure Island/Yerba Buena Island Subdivision Code 
(each a “Tentative Subdivision Map”); 



(e) following each Sub-Phase Approval, approval of the applicable 
Tentative Subdivision Map and satisfaction (or waiver) of the conditions for conveyance as more 
particularly set forth in Article 10 hereof, the Authority shall convey certain real property it owns 
or acquires within the Sub-Phase to Developer and Developer shall Commence and Complete the 
Infrastructure and Stormwater Management Controls and Required Improvements for that Sub-
Phase before the applicable Outside Dates; 



(f) following recordation of a Final Subdivision Map obtained in 
accordance with the Treasure Island/Yerba Buena Island Subdivision Code, Developer shall seek 
to Transfer each Lot to a Vertical Developer, which may include Developer and its Affiliates to 
the extent permitted under Article 17 and Section 21.3 below, for the construction of Vertical 
Improvements, and in connection with such Transfer enter into a Vertical DDA and/or Vertical 
LDDA with such Vertical Developer;  



(g) if not previously obtained, each Vertical Developer shall obtain a 
Vertical Approval for the proposed Vertical Improvements on the Lot it acquires; and 



(h) each Vertical Developer shall have the right to proceed with the 
construction of Vertical Improvements consistent with its Vertical Approval, its Vertical DDA 
and/or Vertical LDDA and the Development Requirements. 



1.7 Proportionality.  Because the Project will be built over a long time period, 
the Parties have carefully structured the amount and timing of public and community benefits to 
coincide with the amount and timing of the development of Market Rate Units and other 
commercial opportunities.  The public and community benefits have been described and 
apportioned as set forth in (i) the Phasing Plan and the Schedule of Performance, with respect to 
the Associated Public Benefits for each Major Phase and Sub-Phase, (ii) the Housing Plan, with 
respect to the delivery of the Authority Housing Lots, the production of Inclusionary Units and 
the delivery of the Developer Housing Subsidy described therein and in Section 13.3.4 hereof, 
(iii) the Infrastructure Plan with respect to the Completion of Infrastructure and Stormwater 
Management Controls; (iv) the Parks and Open Space Plan, with respect to the Completion of 
parks and open space and subsidy payments described in Section 13.3.1 hereof; (v) the 
Transportation Plan Obligations, with respect to certain transportation improvements, benefits 
and subsidy payments described in Section 13.3.2 hereof; (vi) the Community Facilities 
Obligations, with respect to certain community facilities and subsidy payments described in 
Section 13.3.3 hereof; and (vii) the Transition Housing Rules and Regulations, with respect to 
the provision of certain transition housing benefits described therein.  If Developer or a Vertical 
Developer requests changes to the amount or timing of public and community benefits as set 
forth above in any Application, then such changes shall be subject to the Approval of the 
Authority Director or Authority Board in accordance with the DRDAP and Section 3.6 below. 
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1.8 Phase Boundaries; Associated Public Benefits; Order of Development. 



(a) The preliminary boundaries of Major Phases and Sub-Phases are 
set forth in the Phasing Plan.  Developer may request changes to the boundaries of any Major 
Phase or Sub-Phase, which changes will be subject to the Approval of the Authority as set forth 
in the DRDAP and Section 3.6 below. 



(b) “Associated Public Benefits” are public parks, open space, 
Required Improvements, affordable housing obligations and other public and community 
benefits as described in the Phasing Plan, Housing Plan and the Schedule of Performance that 
Developer must Complete on or before the applicable Outside Date.  Developer may request 
changes to the Associated Public Benefits for any Major Phase or Sub-Phase consistent with the 
principle of proportionality set forth in Section 1.7, which changes will be subject to the 
Approval of the Authority as set forth in the DRDAP. 



(c) Major Phase Applications and Sub-Phase Applications must be 
submitted in the order described in Section 3.5.  Developer may request changes to such order, 
which changes will be subject to the Approval of the Authority as set forth in Section 3.6 and the 
DRDAP. 



1.9 Schedule of Performance/Expiration of Schedule of Performance.  This 
DDA contemplates that the submission of Substantially Complete Major Phase Applications and 
Sub-Phase Applications, the Commencement and Completion of Infrastructure and Stormwater 
Management Controls within Sub-Phases, the Commencement and Completion of the Required 
Improvements and certain other identified obligations will be Commenced or Completed by the 
applicable Outside Dates.  Developer may request changes or additions to the Schedule of 
Performance, which changes will be subject to the Approval of the Authority as set forth in the 
DRDAP.  For the convenience of the Parties, following a Transfer under this DDA, the 
Authority, Developer and the Transferee may agree to maintain a separate Schedule of 
Performance related to the obligations of such Transferee under this DDA.  Any such separate 
Schedule of Performance will be maintained by the Authority in accordance with Section 28.35.  
Notwithstanding anything in this Section 1.9 or elsewhere in this Agreement, none of the Outside 
Dates in the Schedule of Performance shall apply to Developer’s obligations under this 
Agreement from and after Completion by Developer of all items identified in the Schedule of 
Performance as “Community Facilities” and payment in full of the Subsidies and the Navy 
Payment.  



2. Term of this DDA.  The term of this DDA (the “Term”) shall commence upon 
the Effective Date and shall terminate, unless earlier terminated as provided below, on the date 
that is the earlier of: (i) the thirtieth (30th) anniversary of the Effective Date; and (ii) the last 
Certificate of Completion for the Project (including all Improvements contemplated under this 
DDA as of the Reference Date or Approved by the Authority at any time thereafter).  This DDA 
shall also terminate, in whole or in part, to the extent provided under Section 3.8, Article 10, 
Section 11.4, and Article 16.  Upon Developer’s request, the Authority shall cause the lien of this 
Agreement to be released as to a particular Lot concurrently with the first sale of that Lot to a 
Vertical Developer, to be replaced by Vertical DDA/LDDA(s) in accordance with Section 4; 
provided, that (i) such Vertical DDA/LDDA may include the obligation to complete Transferable 
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Infrastructure (or, with Authority approval, other Infrastructure and Stormwater Management 
Controls) that has not been completed as of the first sale of the Lot, but (ii) Developer shall not 
be released of its obligation under this DDA to complete such Infrastructure and Stormwater 
Management Controls.  Indemnities and other obligations that are intended to survive partial 
release, expiration or termination will survive any partial release, expiration or termination. 



3. Project Phasing. 



3.1 Phased Development Generally.  The Project Site has been divided into 
four (4) “Major Phases” and, within each Major Phase, various “Sub-Phases”, each of which is 
conceptually illustrated on the Phasing Plan.  Subject to the terms and conditions in this DDA, 
the Authority shall convey portions of the Project Site owned or acquired by the Authority as 
provided in this DDA to Developer, and such portions shall be developed by Developer in phases 
under this DDA. 



3.2 Phasing Goals.  The phasing goals of the Project are intended to achieve 
an economically feasible project while balancing a number of competing interests, including 
ensuring that (i) the Associated Public Benefits are provided proportionately with the 
development of the Market Rate Units and in accordance with the Development Requirements; 
(ii) public right of ways, Infrastructure and Stormwater Management Controls are developed in 
an orderly manner consistent with the Infrastructure Plan, finished portions of the Project are 
generally contiguous, and isolated pockets of development are not surrounded by construction 
activity; (iii) the amount of Infrastructure and Stormwater Management Controls constructed is 
appropriate for the amount of Vertical Improvements constructed and the need to provide 
continuous reliable service to existing residents and businesses; (iv) unsold inventory of Market 
Rate Lots is minimized; (v) development can respond effectively to the Navy’s schedule for 
environmental remediation or the Navy’s conveyances of real property to the Authority; (vi) the 
returns to the Authority, the Navy and Developer are maximized; (vii) the value of the Project is 
maximized in order to maximize the public and community benefits that the Project can deliver; 
and (viii) the phases can be adjusted to respond to market conditions, cost and availability of 
financing and economic feasibility (collectively, the “Phasing Goals”). 



3.3 Major Phases.  The Parties intend that Major Phases allow for planning of 
large mixed-use areas or neighborhoods within the Project Site.  The Authority’s consideration 
and Approval of each Major Phase Application in the manner set forth in the DRDAP (each, as 
amended from time to time, a “Major Phase Approval”) is required before, or concurrently 
with, the Authority’s consideration of and grant of a Sub-Phase Approval for any Sub-Phase in 
that Major Phase.   



3.4 Sub-Phases.  The Parties intend that Sub-Phases allow for more detailed 
planning of smaller-scale areas within the Major Phase, subject to adjustment in accordance with 
the DRDAP and Section 3.6 below.  Sub-Phase boundaries shall correspond to the boundaries in 
the applicable Tentative Subdivision Map or as otherwise set forth in the Sub-Phase Approval.  
The Authority’s consideration and Approval of each Sub-Phase Application in the manner set 
forth in the DRDAP (each, as amended from time to time, a “Sub-Phase Approval”) is required 
before (i) the Authority’s consideration and grant of Approval of any Vertical DDAs/LDDAs for 
that Sub-Phase and (ii) the submittal of an Application to the Planning Department for a Vertical 
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Approval for any Vertical Improvements for that Sub-Phase in accordance with the Vertical 
DDA/LDDAs.   



3.5 Applications for, Approval of and Sequencing of Major Phases and Sub-
Phases.  During the Term, Developer shall apply for, and the Authority shall consider and grant 
or deny Approvals of, Major Phases and Sub-Phases in the manner and subject to the terms and 
conditions set forth in this DDA and the DRDAP.  Applications for Major Phase Approvals 
(each, a “Major Phase Application”) and for Sub-Phase Approvals (each, a “Sub-Phase 
Application”) shall be submitted on or before the Outside Dates in the order set forth in the 
Phasing Plan (as the same may be updated from time to time as provided in Section 3.6 below).  
The “Initial Sub-Phases” collectively refer to the first two Sub-Phases on Treasure Island (Sub-
Phase 1A and Sub-Phase 1B) and the first Sub-Phase on Yerba Buena Island (Sub-Phase YA), as 
described in the first Sub-Phase Application.  The Initial Sub-Phases must include the 
Developable Lots on which the Replacement Housing Units triggered by the demolition of any 
existing housing units in the Initial Major Phase will be constructed as described in the Housing 
Plan.  Developer shall submit Sub-Phase Applications for the Initial Sub-Phases on or before the 
applicable Outside Date set forth in the Schedule of Performance. 



3.6 Changes to Phasing Plan.  The Phasing Plan illustrates the size, order and 
duration of the Project’s Major Phases and Sub-Phases given the Phasing Goals described above, 
and the parties’ best estimates of the conditions forecast for the expected development period.  
The parties acknowledge and agree that many factors, including, but not limited to, general 
economic conditions, the local housing market, capital markets, general market acceptability, the 
adequacy of on-island services, and local tax burdens will determine the rate at which various 
Product Types within the Project can be developed and absorbed.  Developer may request 
changes to the Phasing Plan (including changes to the Schedule of Performance that are 
necessary to reflect the revised phasing) consistent with the Phasing Goals as part of each Major 
Phase Application and/or Sub-Phase Application, and any such requested changes will be subject 
to the Approval of the Authority in accordance with the DRDAP.  In determining whether to 
grant its Approval of the updated Phasing Plan (including changes to the Schedule of 
Performance that are necessary to reflect the revised phasing), the Authority may consider 
whether the updated Phasing Plan is consistent with the Phasing Goals; provided, however, with 
respect to a requested change in the order of Sub-Phases within a Major Phase, the Authority 
shall Approve such change if it reasonably determines that (i) the Associated Public Benefits will 
be developed proportionately with the development of the Market Rate Units and in accordance 
with the Development Requirements; (ii) the change in order will not impair the ability to 
comply with the Replacement Housing Obligation or any of the Authority’s obligations under 
the TIHDI Agreement, the Transition Housing Rules and Regulations or the Public Trust 
Exchange Agreement; (iii) the development of the public right of ways, Infrastructure and 
Stormwater Management Controls will be orderly, finished portions of the Project will be 
generally contiguous, and isolated pockets of development will not be surrounded by 
construction activity; and (iv) the amount of Infrastructure and Stormwater Management 
Controls constructed is appropriate for the amount of Vertical Improvements constructed and the 
need to provide continuous reliable service to existing residents and businesses.  The Authority 
also may request changes to the order of Major Phase Applications and Sub-Phase Applications, 
and any such requested changes will be subject to the Approval of Developer in its sole and 
absolute discretion.  In determining whether to grant its Approval of such requested changes, 
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Developer may consider, among other matters, how such changes would affect Project Costs and 
ability to achieve the Developer Return. 



3.7 Phasing of Conveyances to Developer.  Following the Approval of a Sub-
Phase Application and the applicable Tentative Subdivision Map and the satisfaction (or waiver 
by the Authority) of all conditions to the Authority’s obligation to convey real property to 
Developer as set forth in Article 10, the Authority shall either (i) convey to Developer all or a 
portion of the property the Authority owns (or acquires as contemplated herein) that is part of 
that Sub-Phase, other than the “Public Property,” which includes, without limitation, the 
Authority Housing Lots, the Community Facilities Lots, the Open Space Lots, the Police and 
Fire Station Lot, the Wastewater Treatment Facility Lot, the PUC Lot, the School Lot, the 
Sailing Center Lot, the Delancey Street Life Learning Center Lot (as all of the foregoing Lots are 
generally shown on Exhibit G attached hereto), the Submerged Lands and the public right of 
ways and other real property intended to be owned permanently by Governmental Entities, or (ii) 
upon the mutual agreement of Developer and the Authority, convey to Developer all or a portion 
of the property the Authority owns (or acquires as contemplated herein) that is part of that Sub-
Phase (other than the Public Trust Parcels), subject to Developer’s obligation to convey the 
Public Property back to the Authority as it directs.  If Authority conveys any of the Public 
Property to Developer, then any conveyance of such Public Property from Developer back to the 
Authority shall be free and clear of any title exceptions or encumbrances other than those (1) that 
existed at the time of the conveyance from the Authority to Developer, (2) permanent recorded 
restrictions or covenants that are required as a part of Developer’s obligations hereunder (and not 
including any mechanics or other liens or security instruments) or under the Development 
Requirements, (3) for ad valorem property taxes or assessments related to the period after 
Developer’s ownership, or (4) requested by the Authority.  All mapping and legal descriptions 
required for conveyances from the Authority to Developer under this DDA shall be prepared by 
Developer and Approved by the Authority Director and the Director of the Department of Public 
Works consistent with the Treasure Island/Yerba Buena Island Subdivision Code.  Developer 
shall be responsible for all closing costs described in Section 10.4.3, including any title insurance 
premiums for a title insurance policy obtained by the Authority, with respect to such Public 
Property conveyances. 



3.8 Effect of Failure to File Major Phase or Sub-Phase Applications in a 
Timely Manner; Right of the Authority to Offer Development Opportunity to Others. 



3.8.1 If Developer fails to submit a Substantially Complete Major Phase 
or Sub-Phase Application to the Authority by the applicable Outside Date, then the Authority 
may notify Developer that the Authority intends to terminate Developer’s right to obtain 
Approval of such Substantially Complete Major Phase or Sub-Phase Application and some or all 
future Major Phase Applications and Sub-Phase Applications.  If Developer does not respond to 
such notice by filing the overdue Substantially Complete Major Phase Application or Sub-Phase 
Application within ninety (90) days after receipt of such notice, the Authority may set a date for 
a public meeting on such termination and notify Developer of the meeting date, after which the 
Authority may, with the Approval of the Authority Board following the public meeting (and 
subject to Section 3.8.2), (i) terminate Developer’s rights to obtain Approval of such Major 
Phase Application or Sub-Phase Application, and (ii) terminate Developer’s right to submit all 
future Major Phase Applications and Sub-Phase Applications, in each case by notifying 
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Developer before the date that Developer submits such overdue Major Phase Application or Sub-
Phase Application.  Upon any such termination, Developer’s rights and obligations under this 
DDA for the affected real property shall, subject to Section 3.8.2, terminate and the Authority 
shall have the right to record a Notice of Termination as set forth in Section 28.36.   



3.8.2 The Parties acknowledge that Project Site development will take 
place over many years and that the circumstances affecting such development may change 
during that period.  Excluding the Initial Major Phase, if Developer reasonably determines that 
the development of any Major Phase or Sub-Phase in accordance with this DDA has become 
commercially infeasible for reasons other than the financial condition of Developer, then before 
the applicable Outside Date for Developer’s submission of a Substantially Complete Major 
Phase or Sub-Phase Application, Developer may notify the Authority that Developer is willing to 
proceed with the applicable Major Phase Application or Sub-Phase Application only if the 
Authority agrees to specified changes to the requirements of this DDA to make the proposed 
development commercially feasible (the “Requested Change Notice”).  The Requested Change 
Notice shall include a detailed description of all the terms and conditions of this DDA that 
Developer proposes to change and the reasons why Developer believes that development is 
infeasible without the proposed changes.  If Developer submits a Requested Change Notice and 
there is no uncured Material Breach by Developer (other than the failure to submit a 
Substantially Complete Major Phase or Sub-Phase Application with reference to the Major Phase 
or Sub-Phase as to which a Requested Change Notice is timely given), then the Authority shall 
not terminate all or any part of this DDA under Section 3.8.1 until the Parties have negotiated 
proposed changes to this DDA for a period of not less than nine (9) months, subject to any 
extensions agreed to by Developer and the Authority (each in its sole discretion) and subject to 
Developer’s cure of any then-existing Events of Default within the required cure period (other 
than the failure to submit a Substantially Complete Major Phase or Sub-Phase Application with 
respect to the Major Phase or Sub-Phase as to which a Requested Change Notice is given).  If the 
Authority staff and Developer are able to agree to changes, then they shall promptly prepare a 
proposed amendment to this DDA, including an extension of the Schedule of Performance 
permitting Developer a reasonable time to submit Applications or amend existing Applications, 
for review and consideration by the Authority Board.  Any such changes shall be subject to the 
Approval of the Authority in its sole and absolute discretion, following, if required, additional 
environmental analysis and review.  The City, through its Board of Supervisors, in approving 
this DDA, has delegated to the Authority the power to make such modifications as are necessary 
and desirable to amend this DDA in accordance with this Section 3.8.2; provided, however, 
Material Modifications to this DDA shall require the approval of the Board of Supervisors, 
which the Board of Supervisors may give or withhold in its sole and absolute discretion.  If the 
Authority staff and Developer are unable to agree on the changes to this DDA within the time 
period set forth above, or if either the Authority Board or the Board of Supervisors to the extent 
required does not Approve the proposed changes to this DDA, then the Authority may exercise 
its termination rights as set forth in Section 3.8.1. 



3.8.2.1 Notwithstanding Section 3.8.2, Developer has reasonably 
determined in accordance with Section 3.8.2 that development of the Project in accordance with 
this Agreement with the level of Infrastructure and Associated Public Benefits required 
hereunder requires a change to the IFD Act that would increase the availability of tax increment 
for Project Infrastructure and Associated Public Benefits, including affordable housing.  In 
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recognition thereof, commencing on the Reference Date, the Authority and Developer shall use 
diligent and good faith efforts to obtain State legislation to change the existing IFD Act to extend 
the date by which all tax allocation to any IFD formed on the Project Site will end, from 30 years 
from the adoption of the ordinance forming the IFD under the existing IFD Act to 40 years from 
that date under the amended IFD Act (the “IFD Amendment”). 



If the IFD Amendment has not occurred by the later of (i) five (5) years from the 
Effective Date or (ii) the Initial Closing under the Conveyance Agreement, then the provisions of 
Section 3.8.2 shall apply; provided, however, that any changes agreed upon by Developer and 
Authority staff in response to a renegotiation under this Section 3.8.2.1 shall be subject to the 
Approval of the Authority, not to be unreasonably withheld, and the Board of Supervisors in its 
sole and absolute discretion. 



3.8.3 If Developer’s right to submit Major Phase Applications or Sub-
Phase Applications is terminated under Section 3.8.1 (following compliance with Section 3.8.2, 
if applicable), the Authority may in its sole discretion offer the development opportunity that was 
terminated (the “Development Opportunity”) to other qualified developers under a request for 
proposals or other process determined by the Authority in its sole discretion.  The Authority may 
require that the Development Opportunity conform to the material requirements of this DDA 
with respect to the applicable real property or may make such changes to the Development 
Opportunity as the Authority determines are appropriate under the circumstances; provided, that 
(i) if the Authority offers the Development Opportunity to others following termination under 
Section 3.8.1, the Authority must do so as part of an open and competitive process and, so long 
as Developer is not in Material Breach, Developer shall have the right to participate in the 
competitive process, and (ii) in formulating the Development Opportunity, the Authority will not 
permit uses that are incompatible with Developer’s development rights under any portion of this 
DDA that has not been terminated.  So long as the Authority offers the Development 
Opportunity under an open and competitive process that is consistent with the foregoing sentence 
and does not exclude Developer’s participation as set forth above, Developer shall have no right 
to challenge, limit or contest the Authority’s process or the offering of the Development 
Opportunity to others as set forth in this Section 3.8.3.   



3.8.4 Upon any termination under Section 3.8.1, (i) the termination shall 
be without any cost reimbursement or other obligation to Developer except as provided in 
Sections 3.8 and 6.3 of the Financing Plan, and (ii) the Authority shall release Developer from all 
obligations that relate to the terminated portions of this DDA, including all Infrastructure and 
Stormwater Management Controls obligations and Associated Public Benefits that relate to the 
Major Phases or Sub-Phases at issue, but excluding any indemnities, Financial Obligations or 
other obligations that survive termination. 



3.8.5 All references to “Developer” in this Section 3.8 shall be deemed 
to include all Affiliates of Developer, if applicable, but shall not include Third Parties. 



3.9 Proforma, Summary Proforma and Proforma Updates.  As of the Effective 
Date, Developer has prepared initial projections of its Project Costs and anticipated sources and 
uses of funds to pay Project Costs (as revised by Developer from time to time, the “Proforma”) 
and Developer has delivered to the Authority a copy of the Proforma.  The Proforma has been 
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placed on file at the Authority.  Attached hereto as Exhibit S is a Summary Proforma that meets 
the requirements of Section 5.9.2 of the Conveyance Agreement.  At the time Developer submits 
each Major Phase Application and Sub-Phase Application to the Authority, Developer shall 
deliver to the Authority for the Authority's Approval, with a copy to the Navy, an updated 
Proforma and updated Summary Proforma, in substantially the same form as the original 
Proforma and the Summary Proforma, respectively.  In reviewing any Proforma, or Summary 
Proforma, the Authority will have the right to request that Developer provide additional 
documents or other information that is reasonably required to support its projections, 
methodology, and underlying assumptions. 



4. Vertical DDA and Vertical LDDAs; Vertical Approvals. 



4.1 Vertical DDAs and Vertical LDDAs.  Following recordation of a Final 
Subdivision Map and Developer has Completed, or provided Adequate Security to the Authority 
for the Completion in accordance with the Schedule of Performance of, the Infrastructure and 
Stormwater Management Controls required by the Infrastructure Plan to service a particular Lot, 
Developer shall seek to Transfer Lots in accordance with Article 17 and enter into a Vertical 
DDA and/or Vertical LDDA with each Vertical Developer (including Developer and Affiliates 
of Developer) and the Authority that must be in substantially the form of the Vertical DDA or 
the Vertical LDDA to be Approved by Developer and the Authority prior to Developer’s 
submittal of the first Major Phase Application.  As a condition of Approval for the Initial Major 
Phase Application, the Parties shall have agreed upon the form of the Vertical DDA to be 
appended hereto as Exhibit H, and the form of Vertical LDDA to be appended hereto as Exhibit I 
(the “Approved Vertical DDA Form” and the “Approved Vertical LDDA Form”, or 
collectively, the “Approved DDA/LDDA Form”), and the form of Ground Lease, as referenced 
in Section 10.1.2 hereof, to be appended hereto as Exhibit M (“Ground Lease”).  Each Vertical 
DDA/LDDA must include (a) a legal description of the Lots subject to the Vertical DDA/LDDA; 
(b) a detailed description of the Vertical Developer’s rights and obligations, including but not 
limited to the assumption by Vertical Developer of applicable obligations under the Community 
Facilities Obligations; (c) any obligations under this DDA that are assumed by Vertical 
Developer and, if applicable, from which Developer will be released; (d) the Indemnification 
obligations and releases of Vertical Developer as set forth in Article 11 and in the Developer 
Consent attached to the Interagency Cooperation Agreement; (e) if such Lots will contain 
Community Facilities Space, an undertaking by Vertical Developer to construct the applicable 
Community Facilities Space in accordance with the Community Facilities Obligations; (f) if such 
Lots will contain a Residential Project, an obligation by Vertical Developer to construct the 
number of Inclusionary Units allocated to the Lot or Lots in the Vertical DDA pursuant to the 
Housing Plan, if and when the Vertical Improvements are constructed and comply with other 
applicable requirements of the Housing Plan; (g) an agreement and covenant by Vertical 
Developer not to challenge the enforceability of any of the provisions or requirements of this 
DDA or the Vertical DDA/LDDA, including, if such Lots will contain a Residential Project, an 
agreement and covenant by Vertical Developer for the benefit of the Authority and Developer 
regarding the non-applicability of the Costa-Hawkins Act as set forth in Section 10 of the 
Housing Plan; (h) if the Infrastructure and Stormwater Management Controls for the Lots are not 
Completed, either (A) an assumption of the obligation to Complete the Infrastructure and 
Stormwater Management Controls in accordance with the Schedule of Performance, or (B) if 
Developer is retaining the obligation to complete the Infrastructure and Stormwater Management 
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Controls, an assumption of the risk of non-Completion and a waiver and release for the benefit of 
the Authority and the City regarding any failure to Complete the Infrastructure and Stormwater 
Management Controls; (i) if applicable, the obligation to pay Excess Land Appreciation in 
accordance with Section 1.3(k)of the Financing Plan; (j) if the Vertical DDA/LDDA will allow 
the development of Fractional Interest Units, the Vertical DDA/LDDA must include a 
mechanism establishing a Transient Occupancy in-lieu fee running with the land, payable in the 
same manner and subject to the same terms and conditions as the City’s Tax on Transient 
Occupancy of Hotel Rooms (San Francisco Business and Tax Regulations Code, Article 7 (as it 
may be amended from time to time)); (k) a requirement to pay the Art Fee and the Jobs-Housing 
Linkage Fee in accordance with the terms and conditions of the Vertical DDA/LDDA; (l) the 
maximum number of off-street parking spaces that may be permitted on each Lot subject to the 
Vertical DDA/LDDA; (m) a requirement that the Vertical Developer obtain the Authority's 
Approval of any proposed amendments to the Design for Development prior to submitting the 
proposed amendments to the Planning Department; (n) a prohibition on submitting Vertical 
Applications to the Planning Department until the Authority has approved the applicable Sub-
Phase Application; (o) a requirement that the Vertical Developer comply with the applicable 
requirements of the Jobs EOP; (p) the obligation to comply with the applicable Mitigation 
Measures as and when required by the Project MMRP; (q)  an agreement to cooperate in 
effecting any required boundary adjustments as described in Section 10.5 hereof; and (r) such 
other matters as are deemed appropriate by Developer and are Approved by the Authority 
Director. Each such Vertical DDA/LDDA must be in recordable form and shall be Approved by 
the Authority Director provided the Vertical DDA/LDDA is substantially in the form of the 
Approved Vertical DDA Form or the Approved Vertical LDDA Form, as applicable, and is 
consistent with this DDA and the Development Requirements.  Notwithstanding the foregoing, if 
Developer is then in Material Breach of any of its obligations in the applicable Sub-Phase, the 
Authority Director may elect, in his or her sole discretion, not to Approve such Vertical 
DDA/LDDA unless (i) if the Material Breach relates to the payment of any Financial 
Obligations, Developer cures the Material Breach, and (ii) for other Material Breaches, the 
Vertical DDA/LDDA includes a condition precedent in Authority’s favor, requiring Developer, 
Vertical Developer and the Authority to have executed escrow instructions for the applicable Lot 
directing the escrow holder to hold the sale or transfer proceeds, less Developer’s reasonable and 
customary closing costs paid through escrow, in a segregated account until (A) the Material 
Breach is cured and the Authority instructs escrow holder to release the funds, or (B) the 
Authority or Developer obtains a final and unappealable judgment in its favor regarding the 
Material Breach and the funds to be released from escrow.  The Vertical DDA/LDDA shall also 
require the escrow instructions to direct the escrow holder to release the withheld funds to the 
applicable party in accordance with any such final non-appealable judgment.  Any Material 
Modifications to the forms of the Vertical DDA or Vertical LDDA must be Approved by the 
Authority Board in its sole and absolute discretion.  If a Vertical DDA/LDDA requires the 
Vertical Developer to Complete specified items of Infrastructure and Stormwater Management 
Controls, the Authority shall reasonably consider (taking into account the ability of Developer to 
provide such access without crossing real property owned by the Authority) any request by the 
applicable Vertical Developer to enter into one (1) or more Permits to Enter with such Vertical 
Developer to provide necessary access to the Lot(s) by crossing real property owned by the 
Authority.  On or prior to the closing of the Transfer of such Lot, Developer shall record the 
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Vertical DDA/LDDA in the Official Records and promptly following the closing shall deliver an 
original copy of the Vertical DDA/LDDA to the Authority.   



4.2 Off-Street Vehicle Parking.  Standards for off-street parking accessory to 
development of Vertical Improvements is governed by Planning Code Section 249.52 (the 
Treasure Island / Yerba Buena Island Special Use District) (the “SUD”) and included in the  
Design for Development.  As shown on Figure 10 of the SUD, the maximum number of off-
street car parking spaces is 1 for each dwelling unit calculated on an aggregate basis for all 
dwelling units constructed within the Project Site, but in no event more than 8,000 residential 
accessory spaces.   The SUD provides for varying ratios of commercial parking that is also 
calculated on an aggregate basis Project-wide, except for off-street parking accessory to the 
Marina, which will be allocated pursuant to a separate Disposition and Development Agreement 
between the Authority and the Marina Developer.   



Although the parking ratio is set on an aggregate basis Islands-wide, Planning Code 
Section 249.52(g)(iv)(D)(iv) disallows any new off-street parking to cumulatively exceed the 
applicable ratios, taking into account both built and entitled but not-yet-built Vertical 
Improvements at the following increments: every 2,000 net new housing units and every 100,000 
gross square feet of non-residential uses in new or rehabilitated buildings (each, a “Development 
Increment”); provided, however, that for the first two Development Increments, a 10% 
exceedance will be allowed.  In order to ensure that no Vertical DDAs/LDDAs are approved that 
would cause these parking ratios to be exceeded, this Section of the DDA provides for a 
mechanism for the Authority to approve, and Developer to allocate, off-street parking for 
Vertical Development.  



4.2.1 Major Phase Applications Parking Data.   



(a) Information to be Provided.  Developer shall submit to the 
Authority with each Major Phase Application, a Parking Data Table consistent with the 
requirements of the DRDAP.  The Parking Data Table will include the following information at a 
minimum:  



(i) the total number of off-street parking spaces to be 
allocated to the Major Phase;  



(ii) for any Major Phase after the Initial Major Phase, 
the total number of off-street parking spaces allocated in previously approved Major Phase 
Applications that have not yet been built or for which a Notice of Special Restrictions or 
equivalent instrument consistent with Section 4.2.3(c) below has not been recorded (subsections 
4.2.1(a)(i) and (ii) collectively, the “Allocated Parking”);  



(iii) for any Major Phase Application after the Initial 
Major Phase, the number of off-street parking spaces that have been built and for which a Notice 
of Special Restrictions or equivalent instrument consistent with Section 4.2.3(c) below has been 
recorded, showing the number of parking spaces actually developed (any such parking, the 
“Developed Parking”);  
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(iv) taking into account previously Allocated Parking, 
Developed Parking and unallocated parking for Authority Housing Lots as agreed by the Parties 
in accordance with Section 7.3 of the Housing Plan, the number of parking spaces for each land 
use that Developer may construct within that Major Phase in order to comply with Section 
249.52(g)(iv)(D)(iv) (the “Development Increment Remainder Parking”).  In evaluating the 
Parking Data Table and authorizing Applications for Vertical Approvals to be submitted to the 
Planning Department, the number of Development Increment Remainder Parking spaces 
available shall not include any unused or unallocated parking associated with Authority Housing 
Lots unless and until Authority has determined that such spaces shall not be constructed or 
reallocated to other Authority Housing Lots and the Parties have reached agreement on their 
reallocation to Developer in accordance with Section 7.3 of the Housing Plan. 



As of the date of the first Major Phase Application, the Development Increment 
Remainder Parking will include the total number of off-street parking spaces for each land use 
that Developer is permitted to construct under the SUD within the Project Site up to the 
applicable Development Increment.  For subsequent Major Phases the Development Increment 
Remainder Parking will be determined by calculating the total number of spaces allowed in that 
Development Increment for each land use that Developer is permitted to construct minus all 
Allocated Parking for each land use.  To the extent that all Lots in any prior Sub-Phase have 
been fully developed with Vertical Improvements, Development Increment Remainder Parking 
shall also include the number by which the Allocated Parking approved in the applicable Sub-
Phase Application exceeds the Developed Parking in that completed Sub-Phase, if any.  
Development Increment Remainder Parking will also include any unallocated parking for 
Authority Housing Lots as agreed by the Parties in accordance with Section 7.3 of the Housing 
Plan. 



(b) Review and Approval.  The Authority shall review the 
information submitted by Developer in the Parking Data Table and shall approve the off-street 
parking proposed by Developer for a Major Phase unless the amount of off-street parking 
proposed for the Major Phase would exceed the balance of the Development Increment 
Remainder Parking by more than 10% for the first two Major Phases, and not exceed the balance 
of the Development Increment Remainder Parking by any amount for subsequent Major Phases.   



4.2.2 Sub-Phase Applications Parking Data.  Developer shall submit as 
part of each Sub-Phase Application an updated Parking Data Table that will indicate how many 
off-street parking spaces are to be allocated to Vertical Developers on each Lot that is part of the 
Sub-Phase, including any off-street parking spaces that will be provided outside of a Lot to be 
located in a centralized parking facility.  For any Lot in the Sub-Phase that is allocated fewer off-
street parking spaces than the maximum number that would be permitted based on the off-street 
parking ratios specified in the SUD for the uses proposed on the Lot, the Developer shall have 
the right to assign those unallocated parking spaces to other Lots in the Sub-Phase or to other 
Sub-Phases of that Major Phase.  In no event shall the number of Developed Parking spaces in a 
Sub-Phase exceed the number of Allocated Parking spaces for the Sub-Phase.  
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4.2.3 Vertical Development. 



(a) Each Vertical DDA/LDDA shall establish the maximum 
number of off-street parking spaces that may be permitted on each Lot subject to the Vertical 
DDA/LDDA.  The maximum number of off-street parking spaces permitted on any single Lot 
shall be the number of Allocated Parking spaces for that Lot approved in the applicable Sub-
Phase Application.  



(b) Vertical Development will be subject to the design review 
and approval process set forth in Planning Code Section 249.52. 



(c) Upon the issuance of a Certificate of Occupancy for each 
Vertical Improvement constructed pursuant to a Vertical DDA/LDDA, the Vertical Developer 
shall record a notice of special restrictions or equivalent instrument against the Lot on which the 
Vertical Improvement is located, permanently restricting the number of off-street parking spaces 
permitted on the Lot, whether self-park, valet, stacked or other space efficient means, to the 
lesser of the Allocated Parking or the Developed Parking on the Lot.  Vertical Developer shall 
record the notice of special restrictions or equivalent instrument within forty-five (45) days 
following issuance of the Certificate of Occupancy for the Vertical Improvement.  The 
obligations of this Section 4.2.3(c) shall also apply to the Authority with respect to Authority 
Housing Units constructed by or caused to be constructed by the Authority, TIHDI, or Qualified 
Housing Developers. 



4.2.4 Authority Housing Units.  Parking for Authority Housing Lots 
shall be allocated in accordance with Section 7.3 of the Housing Plan.  As provided therein, 
within each Major Phase, if and to the extent the Authority or a Qualified Housing Developer 
(including a Qualified Housing Developer selected by TIHDI with Authority Approval) does not 
wish to construct the full allotment of Parking Spaces permitted on an Authority Housing Lot 
and does not wish to use this permitted allotment on another Authority Housing Lot or on other 
Authority property in the Major Phase, then Developer shall have the right to use the unused 
parking allotment for a Market Rate Lot subject to terms and conditions agreed upon by the 
Parties. 



4.3 Vertical Applications and Approvals.  Developer or Vertical Developers 
shall submit Vertical Applications in the manner set forth in the SUD.  Before Commencing a 
Vertical Improvement, Vertical Developers shall have entered into a Vertical DDA/LDDA in 
accordance with Section 4.1 and obtained all required Vertical Approvals necessary to 
commence construction of such Vertical Improvement in accordance with the SUD and, to the 
extent applicable, the DRDAP. 



4.4 Conditions for Vertical Approvals.  The Authority Director shall have no 
obligation to grant a Vertical Approval on Public Trust property, or to authorize submittal of an 
Application for a Vertical Approval on non-Public Trust property to the Planning Department, 
unless and until (i) the Authority has first granted the applicable Sub-Phase Approval, (ii) 
Developer has Completed, or provided Adequate Security to the Authority for the Completion 
of, the Infrastructure and Stormwater Management Controls required by the Infrastructure Plan 
to service the Lot in accordance with the Schedule of Performance, (iii) a Tentative Subdivision 
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Map that includes the applicable Lot has been approved in accordance with the TI/YBI 
Subdivision Code, and (iv) the applicable Vertical Developer is in compliance with its Vertical 
DDA/LDDA.  The Authority shall enter into Vertical LDDAs with TIHDI and Qualified 
Housing Developers governing the construction of Authority Housing Units on the Authority 
Housing Lots to ensure that development on the Authority Housing Lots is consistent with the 
SUD and the Design for Development.  Notwithstanding anything to the contrary above, there 
shall be no Vertical DDA/LDDA or Vertical Approval for the Public Property except that for 
Lots to be transferred to third parties for Vertical Improvements, including without limitation, 
the Sailing Center, the Environmental Education Center, the Wastewater Treatment Facility, the 
Cultural Park and the waterside improvements for the Marina, the Authority shall enter into 
appropriate agreements that will ensure consistency of development on the Public Property with 
the SUD, the Design for Development and this Agreement, as applicable.  As set forth in the 
SUD, Authority must review and approve submittals to the Planning Department of Vertical 
Approval applications for compliance with applicable provisions of the Vertical DDA or in the 
absence of a Vertical DDA, is otherwise in compliance with the DDA and other applicable 
Development Requirements. 



5. Reserved. 



6. Land Acquisition.  Developer will construct those portions of the Project for 
which it is entitled or obligated to construct on the Project Site.  The Parties anticipate that the 
land in the Project Site will be acquired or otherwise made available in the manner described 
below. 



6.1 Trust Exchange. 



6.1.1 To implement the Exchange Act and to effectuate the planned 
reconfiguration of lands within the Project Site that are or may be held subject to (a) the public 
trust for commerce, navigation, and fishery, (b) a statutory trust imposed by the Conversion Act, 
or (c) both the public trust and a statutory trust (collectively, the “Public Trust”), the Authority 
agrees to enter into a separate title settlement, public trust exchange and boundary line agreement 
substantially in the form attached hereto as Attachment  1 (the “Public Trust Exchange 
Agreement”), subject to the approval of the California State Lands Commission (“State 
Lands”), the Authority Board and the City acting by and through the Board of Supervisors.  The 
Public Trust Exchange Agreement provides that the Public Trust exchange as described therein 
(the “Public Trust Exchange”) will occur in a series of phased closings (each, a “Trust 
Exchange Closing Phase”) upon the satisfaction of certain conditions.  The lands to be included 
in the Public Trust Exchange lie within Treasure Island and Yerba Buena Island, as described 
more fully in the Public Trust Exchange Agreement.  A map showing the areas of Treasure 
Island that will be removed from the Public Trust and the areas of Yerba Buena Island that will 
become subject to the Public Trust as part of the Public Trust Exchange is attached to the Public 
Trust Exchange Agreement in Attachment 1.  The Authority and Developer shall each use 
reasonable efforts to satisfy the conditions and diligently and timely complete the Public Trust 
Exchange under the Public Trust Exchange Agreement to achieve a configuration of Public Trust 
and non-Public Trust lands substantially similar to that set forth in the Public Trust Exchange 
Agreement as and when needed to enable Developer to satisfy its obligations under this DDA in 
accordance with the Schedule of Performance, and as otherwise consistent with Sub-Phase 
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Approvals.  Without limiting the foregoing, Developer shall initiate and complete, at no cost to 
the Authority, all mapping and legal descriptions and take such additional actions as may be 
needed to effectuate the necessary Trust Exchange Closing Phase to allow for the timely closing 
of each Trust Exchange Closing Phase.  The Parties acknowledge that, in accordance with the 
Public Trust Exchange Agreement, the governing body of State Lands (the State Lands 
Commission) must approve the Public Trust Exchange Agreement and certain conditions 
required by the Exchange Act must be satisfied prior to each Trust Exchange Closing Phase.  
Neither Developer nor the Authority shall engage in any activities that would be reasonably 
expected to jeopardize the Authority’s ability to satisfy the conditions for the Public Trust 
Exchange or any Trust Exchange Closing Phase as set forth in the Exchange Act or the Public 
Trust Exchange Agreement. 



6.1.2 The Public Trust Exchange Agreement anticipates that the first 
Trust Exchange Closing Phase (the “Initial Closing Phase”) will include, among other things, 
the “Phase 1 Area” described and depicted in the Public Trust Exchange Agreement.  Developer 
and the Authority shall each use reasonable efforts to cause the applicable parties to complete the 
Initial Closing Phase promptly following close of escrow for the first conveyance under the 
Conveyance Agreement.   



6.1.3 After the Initial Closing Phase, and except as may otherwise be 
provided in the Public Trust Exchange Agreement, Authority shall initiate subsequent Trust 
Exchange Closing Phases (each, a “Subsequent Closing Phase”) promptly upon the Authority 
obtaining the requisite land and otherwise being in a position to satisfy all closing conditions 
under the Public Trust Exchange Agreement and in the order and timing needed to correlate to 
Developer’s phased development, as described in the Phasing Plan and any applicable Major 
Phase Approval.  The Authority shall diligently prosecute the Subsequent Closing Phase to close; 
provided, that subject to satisfaction of the forgoing conditions, in no event shall Authority 
initiate a Subsequent Closing Phase later than thirty (30) days after Developer has submitted a 
Major Phase Application for the real property to be received by the Authority as part of that 
Subsequent Closing Phase.  The Authority shall not be required to complete a Subsequent 
Closing Phase before it has acquired all necessary real property to be conveyed by the Authority 
as part of that Subsequent Closing Phase, and Developer has:  (1) completed all mapping, 
surveys and legal descriptions necessary for the Subsequent Closing Phase, (2) paid or 
committed to pay all costs required under the applicable Public Trust Exchange Agreement to 
effectuate that Subsequent Closing Phase, and (3) submitted a Major Phase Application for the 
real property to be received by the Authority as part of that Subsequent Closing Phase.  



6.1.4 The Public Trust Exchange Agreement would require the 
Authority to undertake certain non-native vegetation removal projects on Yerba Buena Island 
(“Required Vegetation Removal”).  Developer shall cooperate with the Authority to ensure the 
timely completion of the Required Vegetation Removal consistent with the Authority’s 
obligations under the Public Trust Exchange Agreement, and the costs of undertaking and 
completing the Required Vegetation Removal shall be a Project Cost. 



6.2 Acquisition from the Navy.  The Authority agrees to enter into the 
Conveyance Agreement with the Navy substantially in the form attached hereto as Attachment 
2, subject to the approval of the Navy, the Authority Board and the City acting by and through 
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the Board of Supervisors.  The Authority shall make commercially reasonable efforts to 
consummate the timely acquisition of the Project Site from the Navy in accordance with the 
Conveyance Agreement.  The Authority and Developer shall use commercially reasonable and 
diligent efforts to complete the conveyances under the Conveyance Agreement. Without limiting 
the generality of any other conditions precedent to the Authority’s obligation to convey real 
property under this DDA, the Parties agree it is a condition precedent to the Authority’s 
obligation to convey any real property at the Project Site to Developer, and for Developer to take 
title to the same, that the applicable conveyance from the Navy under the Conveyance 
Agreement has been completed, and that all applicable Trust Exchange Closing Phases for the 
property have been completed.  The Parties further understand and agree that the Project Site 
may be subject to deed restrictions and other regulatory agency requirements relating to the 
presence of any Hazardous Substances subject to Developer’s rights set forth in Section 6.2.1 
below. 



6.2.1 Developer Rights to Comment on FOSTs.  Section 3.4.1 of the 
Conveyance Agreement affords the Authority certain rights to comment upon any proposed 
FOSTs.  The Parties agree that the Authority shall provide Developer the opportunity to 
comment on the proposed FOSTs and will incorporate Developer’s comments and/or objections 
within the Authority’s comments unless the Authority determines the comments are not 
reasonable. 



6.2.2 Authority’s Compliance with Conveyance Agreement.  Authority 
shall diligently undertake all of its obligations under the Conveyance Agreement in a timely 
manner.  In exercising its rights and carrying out its obligations under the Conveyance 
Agreement, Authority shall consult and coordinate closely with Developer and provide 
Developer with reasonable prior notice of all dispute resolution procedures occurring pursuant to 
Article 27 of the Conveyance Agreement, as well as all material meetings and conversations 
regarding the Conveyance Agreement, including the Major Phase Decisions, and shall allow 
Developer to participate in all such meetings except to the extent prohibited by the Navy.  
Developer shall reasonably cooperate with the Authority in connection with the Authority’s 
enforcement of its rights and undertaking of its obligations under the Conveyance Agreement, 
including, without limitation, responding to Navy objections and participating in any conferences 
between the Authority and the Navy under Article 27 of the Conveyance Agreement. 



6.2.3 Major Phase Decisions.  Prior to or concurrently with each Major 
Phase Application or Sub-Phase Application, as applicable, the decisions described in Sections 
6.2.3(a) through (d) below (collectively, the “Major Phase Decisions”) shall be agreed upon by 
the Authority and the Developer in accordance with Section 5.6 of the Conveyance Agreement 
and Authority shall provide notice thereof to the Navy as more fully described in Section 5.7 of 
the Conveyance Agreement.  The Authority shall also provide the Navy with notice of and the 
opportunity to approve any amendments or modifications to the Major Phase Decisions in 
connection with each Sub-Phase Application and during the course of each Sub-Phase, to the 
extent approved by Authority under the DRDAP.  The Authority’s approval shall be conditioned 
upon receipt of the Navy’s approval of any such amendment or modification in accordance with 
Section 5.6 of the Conveyance Agreement.  Any dispute between Authority and Developer with 
regard to a Major Phase Decision shall be resolved pursuant to the Expedited Arbitration 
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Procedure described in Section 15.1.2 hereof.  The Major Phase Decisions consist of the 
following:  



(a) Prior to Approval of each Major Phase, the proposed 
location of Residential Auction Lots within that Major Phase as shown on a revised land plan for 
that Major Phase showing the distribution of various Product Types. 



(b) Prior to Approval of each Major Phase, the qualifications of 
Residential Auction Lot bidders by Product Type for that Major Phase based on the applicable 
Auction Bidder Selection Guidelines.  



(c) Prior to Approval of each applicable Sub-Phase, minimum 
bid prices for the Residential Auction Lots for the Residential Auction Lots, the Non-Developer 
Critical Commercial Lots and the Non-Critical Commercial Lots located within that Sub-Phase, 
which shall be based on the Proforma, as updated prior to the submittal of each Sub-Phase 
Application, as well as any Re-Setting of the Minimum Bid Price, as described above.  



(d) Prior to the Approval of each Major Phase, the Excess 
Land Appreciation Structure for that Major Phase for each Product Type in such Major Phase, as 
well as any re-evaluation of the Excess Land Appreciation Structure during any Major Phase that 
may occur in connection with the submittal of Sub-Phase Applications or the sale of Lots.  For 
purposes of this Agreement and the Conveyance Agreement, the “Excess Land Appreciation 
Structure” is defined as the structure, procedures and metrics of the then-prevailing, industry 
standard market based participation in price appreciation greater than forecast at the time of such 
Lot sale (if any) for horizontal development land sellers.   



6.2.4 Navy Caretaker Office.  From and after conveyance of any Sub-
Phase that includes the Navy Office as described in Article 13 of the Conveyance Agreement, 
Developer shall assume Authority’s obligations to provide the Navy Office or a relocation 
premises provided in accordance with Article 13 of the Conveyance Agreement.  In addition, 
Developer shall cooperate with the Authority’s reasonable request to relocate the Navy Office 
prior to conveyance of the Sub-Phase that includes the Navy Office. 



6.2.5 Redesign Trigger Event. 



(a) The Parties anticipate that the environmental remedies 
selected by the Navy in Final Records of Decision for certain real property in the Project Site 
will require the imposition of land use and activity restrictions on such property.  Such land use 
restrictions will be contained in quitclaim deeds from the Navy for such property or in other 
enforceable restrictions imposed on such property.  The Parties acknowledge and agree that the 
Project described in Section 1.3 is the basis for Developer’s financial expectations for 
development of the Project Site and the Authority's expectations for Associated Public Benefits.  
However, the Conveyance Agreement contemplates both (i) a scenario in which the Navy’s 
Record of Decision for the Site 12 Development Parcel reflects environmental restrictions that 
would prohibit the timely development of the Site 12 Development Parcel (as defined in Section 
4.2.2 of the Conveyance Agreement) in accordance with Project described in Section 1.3, and (ii) 
a termination of the Conveyance Agreement for failure to meet certain other closing conditions 











 



25 



(each, a “Redesign Trigger Event”, as more particularly described in the Conveyance 
Agreement).  If a Redesign Trigger Event occurs, then Developer shall comply with the 
procedures set forth in this Section 6.2.5.   



(b) If a Redesign Trigger Event occurs, as described in Section 
4.2.3 of the Conveyance Agreement, Developer shall have the right to seek such necessary third-
party approvals or modifications to restrictions (including, without limitation, State legislation if 
necessary) to re-entitle, redesign and rebuild portions of the Project on portions of Site 24 and 
the surrounding area that will be freed of the Public Trust (identified on Exhibit L, attached 
hereto, as the “Site 12 Redesign Site”) that are mutually agreed upon by the Parties, or on such 
other mutually agreed upon sites elsewhere on Treasure Island, in a manner that would permit 
the type of development proposed for the property that is the subject to the Redesign Trigger 
Event (including, without limitation, residential development of the type and density 
contemplated in the Design for Development) (the “Redesign Plan”).  The Authority shall 
reasonably cooperate with Developer in such actions.  The scope of the Redesign Plan shall be to 
the extent reasonably necessary, as determined by the Developer, to recapture the lost value to 
the Project resulting from the Redesign Trigger Event.  The primary goal of any Redesign Plan 
shall be to recover an equivalent amount of development value attributable to the applicable 
parcel based on the level of development permitted by the Project and Developer’s financial 
projections, or if the parcel is an open space parcel, based upon the lost value to the Project 
resulting from the redesign of the affected open space, while balancing the appropriate level of 
Associated Public Benefits.  The Redesign Plan shall address the rebuilding of already 
constructed Infrastructure and Stormwater Management Controls to the extent necessary to 
accommodate the redesign, and shall identify the incremental level of additional Infrastructure 
and Stormwater Management Controls, if any, required as a result of the redesign. 



(c) Work Program and Budget.  Upon the occurrence of a 
Redesign Trigger Event, Developer and the Authority shall meet and confer to mutually agree on 
a work program and budget (the “Work Program” and the “Redesign Budget”) for a Redesign 
Plan to be submitted to the Navy no later than one hundred eighty (180) days after a Redesign 
Trigger Event (as such date may be extended by the Navy in accordance with the terms of the 
Conveyance Agreement).  The Work Program shall set forth the anticipated work program and 
schedule necessary to prepare, entitle and implement the Redesign Plan.  The Redesign Budget 
shall estimate the anticipated costs necessary to prepare, entitle and implement the Redesign Plan 
(the “Redesign Costs”).  Redesign Costs shall include, without limitation, all soft costs related to 
the Redesign Plan, including without limitation, costs associated with any subsequent 
environmental review that is required pursuant to CEQA, and hard costs related to the rebuilding, 
replacing, relocating or incremental cost of additional Infrastructure and Stormwater 
Management Controls as necessary to accommodate the Redesign Plan.  If after Navy’s ninety 
(90) day review process under Section 4.2.4 of the Conveyance Agreement, the Navy objects to 
the Work Program and Redesign Budget, Developer shall fully participate in the Authority’s 
discussions with the Navy unless the Navy prohibits such participation, and the Authority shall 
consult and coordinate closely with Developer and provide Developer with reasonable prior 
notice of all dispute resolution proceedings pursuant to the terms of the Conveyance Agreement.   



(d) Upon the Navy’s approval of the Work Program and 
Redesign Budget, Developer shall diligently proceed with the planning, design and entitlement 
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activities reasonably necessary to implement the Redesign Plan.  If, despite such efforts, 
Developer has not obtained all such necessary third-party approvals or modifications by the 
Outside Date for submittal of a Major Phase Application that includes the property subject to the 
Redesign Trigger Event, then such Outside Date shall be automatically extended by such further 
time  as reasonably necessary to complete all aspects of redesign, including any further CEQA 
review, to a final binding, non-appealable result; provided, that Developer is diligently 
proceeding to obtain all such necessary third-party approvals or modifications.  Developer shall 
thereafter submit a Major Phase Application for the applicable Major Phase that is consistent 
with the applicable third-party approvals, land use restrictions and modifications thereto that 
Developer obtains, if any.  Following the Major Phase Approval thereof, if any, the Parties shall 
make adjustments to this DDA (including the Land Use Plan and other Exhibits) and use their 
respective commercially reasonable efforts to make adjustments to the Development 
Requirements, in each case to the extent necessary to enable development consistent with such 
Major Phase Approval.  



7. Construction of Infrastructure. 



7.1 Related Infrastructure; Unrelated Infrastructure. 



7.1.1 Related Infrastructure.  “Related Infrastructure” is Infrastructure 
and Stormwater Management Controls that are designated in the Infrastructure Plan or the 
Phasing Plan as part of or relating to development of a particular Sub-Phase, as it may be 
changed in a Major Phase Approval or Sub-Phase Approval (as set forth in the DRDAP), and 
may include Infrastructure or Stormwater Management Controls located outside of the Sub-
Phase.  Developer shall (i) following each Sub-Phase Approval and Developer acquisition of the 
required real property under Article 10 or otherwise, Commence the Related Infrastructure for 
the Sub-Phase on or before the Outside Date and (ii) diligently and continuously prosecute the 
Related Infrastructure to Completion in accordance with this Article 7, and in any event before 
the applicable Outside Date (the “Infrastructure Obligations”). 



7.1.2 Unrelated Infrastructure.  “Unrelated Infrastructure” is 
Infrastructure and Stormwater Management Controls contemplated by the Infrastructure Plan but 
not yet required for development of a Sub-Phase for which Developer has obtained Sub-Phase 
Approval.  Developer may elect to construct Unrelated Infrastructure before receipt of any 
particular Sub-Phase Approval upon applying to and receiving Approval to do so from the 
Authority Director.  Such Approval may be withheld by the Authority Director if he or she 
reasonably determines that such construction will materially interfere with the Phasing Plan or 
with the timing of the availability of tax increment for other development within the Project Site.  
In connection with any such Approval, the Authority shall reasonably consider any request by 
Developer to enter into one (1) or more Permits to Enter under which Developer may construct 
the Unrelated Infrastructure. 



7.2 Transferable Infrastructure. 



7.2.1 Definition.  “Transferable Infrastructure” means items of 
Related Infrastructure consisting of (1) final, primarily behind the curb, right-of-way 
improvements, including, sidewalks, light fixtures, street furniture, landscaping, and driveway 
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cuts, and (2) utility laterals serving the applicable Lot, including storm, sewer, water, reclaimed 
water, dry utilities and utility boxes. 



7.2.2 Transferable Infrastructure.  The purpose of this Section is to 
minimize the risk of damage to Infrastructure and Stormwater Management Controls from 
construction of Vertical Improvements on Market Rate Lots and to allow Developer and Vertical 
Developers to coordinate their respective construction.  Developer may elect to Transfer any Lot 
to a Vertical Developer before Completion of Infrastructure and Stormwater Management 
Controls associated with the Lot unless the Lot is an Authority Housing Lot  (which is governed 
by the Housing Plan) or Public Property.  Any such Transfer shall not extend the Schedule of 
Performance for Completion of Infrastructure and Stormwater Management Controls for the 
applicable Sub-Phase except as otherwise provided in this Section.  If Developer Transfers any 
Lot prior to Completion of applicable Transferable Infrastructure, then Developer shall have the 
right to transfer the obligation to Complete any or all items of Transferable Infrastructure to the 
Vertical Developer under the Vertical DDA/LDDA, provided, however, that no such transfer 
shall release Developer of its Infrastructure and Stormwater Management Controls obligations 
hereunder.  If the Transfer of the Lot(s) occurs prior to the Infrastructure Completion date for 
that Sub-Phase, as shown on the Schedule of Performance, then notwithstanding the Schedule of 
Performance, the applicable Transferable Infrastructure shall be Completed upon the earliest of 
(i) issuance of a Certificate of Occupancy for the applicable Vertical Improvement, (ii) twenty-
four months after the date of Transfer, or (iii) twelve (12) months after the Infrastructure 
Completion date for that Sub-Phase.  For any Lots that have not been Transferred prior to the 
Infrastructure Completion date for that Sub-Phase, Developer may request that the date for 
Completion of Transferable Infrastructure for such Lots be extended concurrent with Vertical 
Development, which consent may be given or withheld in Authority’s sole discretion.  In 
addition, Developer may request Authority’s approval to transfer the obligation for any other 
item of Infrastructure and Stormwater Management Controls other than Transferable 
Infrastructure to a Vertical Developer, which consent may be given or withheld by Authority in 
its sole discretion. 



7.2.3 Security for Transferable Infrastructure.  If Developer transfers the 
obligation to Complete Transferable Infrastructure, or subject to Authority approval, other 
Infrastructure and Stormwater Management Controls, to a Vertical Developer, then (i) Developer 
shall have the right to assign the applicable public improvement agreement to the applicable 
Vertical Developer consistent with such corresponding rights allowed under the Interagency 
Cooperation Agreement, and (ii) with Authority’s Approval, Vertical Developer may provide 
Adequate Security to replace Developer’s Adequate Security for the applicable items of 
Transferable Infrastructure so long as the replacement Adequate Security is equivalent to the 
Adequate Security to be released as reasonably determined by Authority, in which case 
Authority shall promptly release Developer’s applicable Adequate Security. 



7.3 Compliance with Standards.  Developer shall Complete, or cause to be 
Completed, all Infrastructure and Stormwater Management Controls (i) in accordance with this 
DDA (including the Infrastructure Plan, the Transportation Plan Obligations, the Sustainability 
Obligations, the Community Facilities Obligations, the Housing Plan, the Project MMRP, the 
Phasing Plan, the Schedule of Performance and Section 7 of the Public Trust Exchange 
Agreement), and (ii) in a good and workperson-like manner, without material defects, in 
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accordance with the Construction Documents and all applicable Authorizations and the TI/YBI 
Subdivision Code.  Without limiting the foregoing, the Infrastructure and Stormwater 
Management Controls located on and serving the Public Property and the Authority Housing 
Lots must be equivalent in quality, sizing, capacity and all other features to the Infrastructure and 
Stormwater Management Controls located on and serving the Market Rate Lots and the 
Commercial Lots, subject to any variations specifically set forth in the Infrastructure Plan and 
any reasonable variations related to physical conditions (such as sloping), use, or intensity of 
development. 



7.4 Authority Conditions to Developer’s Commencement of Infrastructure.  
The following conditions precedent shall be satisfied before Developer may Commence any 
Infrastructure and Stormwater Management Controls, unless expressly waived by the Authority 
in accordance with Section 7.5: 



7.4.1 Developer shall have obtained (i) a Major Phase Approval and a 
Sub-Phase Approval for the real property on which the Infrastructure and Stormwater 
Management Controls are to be constructed (except for Unrelated Infrastructure and Related 
Infrastructure outside of the Sub-Phase), and (ii) all other Authorizations required herein from 
the Authority or any other Governmental Entities to Commence such Infrastructure and 
Stormwater Management Controls; 



7.4.2 Developer shall have recorded in the Official Records a Transfer 
Map covering the real property on which the Infrastructure and Stormwater Management 
Controls are to be constructed (except for Unrelated Infrastructure and Related Infrastructure 
outside of the Sub-Phase) or has otherwise complied with the Subdivision Map Act, and 
Developer shall have received approval of a Tentative Subdivision Map covering the real 
property on which the Infrastructure and Stormwater Management Controls are to be constructed 
(except for Unrelated Infrastructure and Related Infrastructure outside of the Sub-Phase); 



7.4.3 Developer shall have performed its obligations under the Financing 
Plan related to the applicable Sub-Phase as and when required, subject to the Authority having 
performed its obligations as and when required under the Financing Plan; 



7.4.4 Developer shall have submitted to the Authority the Construction 
Documents for such Infrastructure and Stormwater Management Controls and such Construction 
Documents shall have been reviewed and Approved under the DRDAP; 



7.4.5 any demolition or grading permit required in order to Commence 
the Infrastructure and Stormwater Management Controls shall have been issued by the City; 



7.4.6 Developer shall not be in Material Breach of this DDA with 
respect to any obligations arising in the applicable Sub-Phase or with respect to Developer’s 
Infrastructure and Stormwater Management Controls Obligations in the applicable Major Phase 
related to the Infrastructure and Stormwater Management Controls being constructed; 



7.4.7 to the extent such Infrastructure and Stormwater Management 
Controls are to be located outside the Sub-Phase boundaries or on portions of the Project Site 
that the Navy has not yet transferred to the Authority, Developer shall have acquired all 
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easements, leases or licenses or otherwise made such arrangements with the Navy and the 
Authority as are necessary (and reasonably satisfactory to the Authority) to Commence and 
Complete such Infrastructure and Stormwater Management Controls; and 



7.4.8 Developer shall have provided the Reversionary Quitclaim Deed to 
the extent required under Article 16 hereof, and Developer shall have provided, and the 
Authority Director shall have Approved, Adequate Security for Completion of the Related 
Infrastructure, and any Unrelated Infrastructure associated with the applicable Sub-Phase that 
Developer has elected to construct in accordance with Section 7.1.2, in favor of the Authority 
and, to the extent required under the TI/YBI Subdivision Code, the City. 



7.5 Conditions for Benefit of the Authority.  The conditions set forth in 
Section 7.4 are solely for the benefit of the Authority and may be waived only by the Authority 
Director (except that the condition in Section 7.4.2 shall not be waivable).  Provided that 
Developer has not committed a Material Breach that remains uncured beyond any applicable 
cure period, the Authority shall take such actions as are required of the Authority under the 
DRDAP and this DDA to review, consider and grant Developer’s request for necessary 
Approvals to satisfy the above conditions.  If any of the conditions are not timely satisfied, they 
may be waived by the Authority Director or the Authority may extend the time for satisfaction of 
the conditions, as Approved by the Authority Director in his or her sole discretion (except that 
the condition in Section 7.4.2 shall not be waivable). 



7.6 Developer Efforts to Satisfy Authority Conditions.  Provided that the 
Authority has not committed a Material Breach that remains uncured beyond any applicable cure 
period, Developer shall use its diligent and reasonable efforts, and otherwise take such actions as 
are required under this DDA to cause the conditions set forth in Section 7.4 to be satisfied in 
sufficient time to enable Developer to meet the Outside Dates set forth in the Schedule of 
Performance; provided, that the foregoing shall not require Developer to pay any sum of money 
not otherwise required under this DDA. 



7.7 Effect of Failure of Condition.  The Parties expressly acknowledge and 
agree that a failure of condition in favor of the Authority for one Major Phase, Sub-Phase, Lot or 
Vertical Project shall not by itself be deemed the failure of a condition for any other Major 
Phase, Sub-Phase, Lot or Vertical Project except to the extent that such failure directly pertains 
to the other Major Phase, Sub-Phase, Lot or Vertical Project (e.g., the failure to satisfy a 
condition may prevent subsequent Sub-Phase Approvals if the Infrastructure and Stormwater 
Management Controls needed to service the proposed Sub-Phase has not Commenced), nor shall 
such failure relieve Developer or the Authority of an obligation that arose before the failure of 
such condition.  The failure of a condition shall not, in and of itself, be an Event of Default; 
provided, that (i) the failure of Developer to comply with Section 7.6 may, following notice and 
the cure period set forth in Article 16, be an Event of Default, and (ii) the failure of the Authority 
to act upon an Application as and when required under the DRDAP shall not be a Material 
Breach but shall give rise to an Excusable Delay. 



7.8 Completion of Developable Lots.  As part of its Infrastructure obligations, 
Developer shall Complete all work necessary to create Developable Lots within the Project Site.  
To be a “Developable Lot”, the following conditions shall be met: 
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7.8.1 a Final Subdivision Map creating a separate legal parcel for the Lot 
has been Approved and recorded in the Official Records;  



7.8.2 The Lot has been graded and soil compacted in accordance with 
the applicable grading permit and in conformance with the geotechnical recommendations of the 
site as certified by Developer’s geotechnical engineer;  



7.8.3 the Lot is served by the Infrastructure and Stormwater 
Management Controls described in the Infrastructure Plan with respect to the Lot, except to the 
extent that items of Transferable Infrastructure remain outstanding and will be constructed by the 
applicable Vertical Developer or Completed after the Vertical Improvements, as described in 
Section 7.2 of this Agreement and Section 2.8 of the Housing Plan;  



7.8.4 For a Lot for which the Navy has issued a FOST, the condition of 
the Lot shall, to the extent such compliance is within the control of Developer, comply with all 
applicable requirements in the FOST, Petroleum Corrective Action Plan, Management Plan 
(including operation and maintenance requirements applicable at the time the Developable Lot is 
created by the Developer) and any applicable restrictions in deeds or covenants;  



7.8.5 all other obligations outside the boundaries of the Lot as required 
by applicable Governmental Entities have been fulfilled, or appropriate guarantees, bonds and/or 
subdivision improvement agreements acceptable to the City and the Authority are in place, as 
necessary to enable the issuance of a Building Permit to Commence construction on the Lot; and 



7.8.6 for the Open Space Lots, Developer shall Complete the surface 
Improvements in accordance with the Parks and Open Space Plan, the Conceptual Parks and 
Open Space Master Plan (as defined in the DRDAP) and the applicable Major Phase and Sub-
Phase Approvals. 



7.9 ICT Rights.  Developer shall have the right through private contracts with 
Vertical Developers to provide information and communications technology (“ICT”) design, site 
development, installation, operations and services for all Vertical Improvements at the Project 
Site, excluding the Authority Housing Units and other Public Property (the “ICT Rights”).  In 
connection with the ICT Rights, Developer shall have the right to install equipment related to the 
ICT in or on the real property that is or will become public right of way, subject to City and 
Authority Approvals in accordance with the Applicable Regulations.  Developer’s right shall not 
restrict the City or regulated entities (including certificated telecommunications carriers and 
franchised video providers) from installing communications and other facilities in or on the real 
property that is or will become public right of way.  The ICT Rights shall be transferable by 
Developer and, to the extent that Developer Transfers portions of the Project Site to Vertical 
Developers as permitted in this DDA, Developer shall have the right to impose ICT requirements 
on the Vertical Improvements.  The ICT Rights shall mean the right to:  (i) define and establish 
the high level ICT designs, standards, architectures, plans, minimum specifications for all 
equipment, including any Internet Protocol (“IP”) enabled devices, that may connect to the 
regulated public communications networks and fiber optic networks, whether wireless or fixed 
line, in buildings and common areas, excluding regulated telecommunications services (“ICT 
Design”); (ii) define and establish functional equipment standards for all ICT hardware and 
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software products and solutions, including any IP enabled devices (“ICT Products and 
Solutions”), compliant with the ICT Design; and (iii) review and approve any ICT Products and 
Solutions for compliance with the ICT Design.  Notwithstanding anything to the contrary in this 
Section 7.9, a termination of this DDA by the Authority shall terminate Developer’s rights under 
this Section 7.9 with respect to any portion of the Project Site as to which Developer’s 
development rights are terminated.  Nothing in this Section 7.9 shall prevent an Owner/Occupant 
or tenant of any Owner/Occupant at the Project Site from purchasing communications, video and 
other IP services from regulated entities including certificated telecommunications carriers and 
franchised video providers.   



7.10 Wastewater Treatment Plant.  The parties acknowledge that the 
Infrastructure Plan contemplates that the SFPUC will provide a new or upgraded wastewater 
treatment plant as needed to meet the flow and treatment requirements of the Project projected 
for each Major Phase.  The Authority shall use commercially reasonable efforts to negotiate a 
Memorandum of Understanding with the SFPUC (the "SFPUC MOU") that includes the 
following provisions, subject to approval of the SFPUC MOU by the SFPUC Commission, the 
Authority Board and, if required, the Board of Supervisors:  (i) the terms upon which SFPUC 
will provide a new or upgraded wastewater treatment plant for which the SFPUC will be 
responsible for the financing and construction; (ii) a process for SFPUC to provide a service plan 
in response to each Major Phase Application, setting forth SFPUC’s planned upgrades or new 
improvements to the wastewater treatment operations for that Major Phase, as well as milestones 
during that Major Phase, such as target dates for planning, design, regulatory approvals and 
entitlements and permits necessary to meet the proposed service plan; (iii) a meet and confer 
process among the Authority, Master Developer and the SFPUC if the SFPUC fails to meet the 
milestones in the SFPUC MOU in order to discuss the applicable milestones and what actions 
may be needed to achieve the identified service upgrades; and (iv) a meet and confer process 
among the Authority, Master Developer and the SFPUC if at any time the SFPUC conditions its 
approval of any Subdivision Map or Building Permit application upon the completion of new or 
upgraded wastewater treatment facilities that are the responsibility of SFPUC under the PUC 
MOU, or if SFPUC comments as part of the Major Phase or Sub-Phase Application process that 
it will require such conditions, in order to develop a strategy to avoid or minimize any delays in 
issuance of any Subdivision Maps or Vertical Approvals resulting from the SFPUC’s failure to 
meet its obligations under the SFPUC MOU. A potential strategy could include providing Master 
Developer with certain rights to undertake the development of the required wastewater treatment 
facilities (including the option of constructing separate facilities), on terms mutually agreed upon 
by Master Developer, SFPUC and the Authority.  Authority and SFPUC’s failure to execute the 
PUC MOU consistent with this Section 7.10 prior to submittal of the first Major Phase 
Application, or SFPUC’s failure to meet its material obligations thereunder to construct 
wastewater treatment improvements in a timely manner, shall be grounds entitling Developer to 
submit a Requested Change Notice and invoke the procedures of Section 3.8.2. 



8. Construction of Vertical Improvements/Required Improvements. 



8.1 Vertical Improvements.  Upon receipt of a Vertical Approval, the 
applicable Vertical DDA/LDDA will provides the Vertical Developer the right to Commence 
and construct the applicable Vertical Improvements at any time.  The Vertical DDA/LDDAs 
provide that the Vertical Developer and the Authority must at all times comply with the 
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provisions of the SUD, the Design for Development and the DRDAP with respect to the Vertical 
Improvements. 



8.2 Required Improvements.  Developer shall Commence and Complete the 
Required Improvements in accordance with the Schedule of Performance.  As described in 
Section 10.1.3, the Required Improvements to be constructed by Developer on land owned by 
the Authority that has not been conveyed to Developer by Quitclaim Deed or Ground Lease (i.e., 
the police/fire station and the ferry terminal), will be pursuant to a Permit to Enter between 
Authority and Developer.  Developer’s obligation for the five thousand (5,000) square foot 
interim grocery store consists of a grocery store, which may be located within an existing 
building or a new building, to provide basic grocery needs to Island residents.  Developer’s 
obligation for the fifteen thousand (15,000) square foot grocery store (the “Required Retail”), 
consists of Completion of a Developable Lot and core and shell building improvements (which 
may include retrofit or rehabilitation of existing buildings, or construction of new buildings) 
adequate to accommodate the Required Retail and the execution of a sublease with one or more 
qualified grocery tenants for operation of the Required Retail by the Outside Date for 
Completion of the Required Retail.  Developer shall use commercially reasonable efforts to 
attract a grocery store tenant(s) that sell staples, fresh meat and fresh produce and includes a 
pharmacy.  If despite its commercially reasonable efforts, Developer is unable to attract a 
grocery tenant that includes a pharmacy, then Developer in connection with its retail program 
elsewhere within the Project Site shall use commercially reasonable efforts to attract a pharmacy 
and/or medical clinic tenant.  For purposes of attracting a pharmacy or medical clinic, 
“commercially reasonable efforts” means a targeted marketing program, which may be through 
established retail brokers, reasonably designed to attract pharmacies or medical clinics at then-
prevailing market rents for suitable retail space constructed on the Project Site.  In no event shall 
the provision of a pharmacy be considered a “Required Improvement” hereunder. 



8.3 Marina Landside Improvements.  Developer shall commence construction 
of the following Marina-related improvements within five (5) years after the Effective Date: such 
improvements needed for the following: pedestrian and vehicular access, utilities, parking, 
loading, sanitary facilities and showers for Marina users (which may be located in temporary 
facilities until permanent facilities are constructed) and other improvements as are reasonably 
required for both construction and permanent operations of the Marina functionally equivalent to 
those contemplated in the Marina Term Sheet, and, to the extent that such improvements or 
facilities are located on areas of the Project Site owned by or under Ground Lease to Developer, 
Developer shall grant the Marina access rights to such areas (including easements, licenses or 
otherwise) (collectively, the “Marina Access Improvements”). If Developer has not Commenced 
the Marina Access Improvements within five (5) years from the Effective Date (subject to 
Excusable Delay), the Authority may, in its sole discretion and as its sole remedy, terminate 
Developer’s right to construct the Marina Access Improvements and the Authority shall work 
with the Marina Developer in connection with the Marina Developer's construction of the Marina 
Access Improvements at Developer's sole cost and expense and in accordance with the Design 
for Development.  In such case, the Authority, Developer and the Marina Developer shall meet 
and confer regarding reasonable rights for access, utilities, loading and otherwise as are 
reasonably required for both construction and permanent operations of the Project by the 
Developer.  Developer’s obligation to the Marina Developer for the Marina Landside 
Improvements are limited to those obligations set forth in this Section 8.3; provided, however, 
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that nothing herein is intended to diminish the rights and obligations of the Marina Developer 
under the Marina Term Sheet.  The Parties acknowledge that the Project Site does not include the 
Marina area shown on Exhibit B-1 and excluded from the legal description in Exhibit B-2.  If the 
final description of the Marina property described in the final disposition and development 
agreement for the Marina executed in accordance with the Marina Term Sheet differs from that 
shown, the parties will prepare and record a replacement legal description reflecting the final 
boundaries of the Marina waterside area.Issuance of Authorizations; Issuance of Certificates 
of Completion. 



9.1 Authorizations. 



9.1.1 Developer and Vertical Developer, as applicable, must obtain from 
any City Agency or other Governmental Entity having jurisdiction over all or a portion of the 
Project Site any permit, approval, entitlement, agreement, permit to enter, utility service, 
subdivision map (including under the TI/YBI Subdivision Code), Building Permit or other 
authorization for the work they are required to perform under this DDA or the Vertical 
DDA/LDDA and as may be necessary or desirable to effectuate and implement such work (each, 
an “Authorization”).  Authorizations required for the Project from the Authority or a City 
Agency shall be consistent with the Applicable Regulations and the Development Agreement.  
The Authority will reasonably cooperate with Developer and Vertical Developers upon request 
in obtaining these Authorizations, including, without limitation, executing any such 
Authorizations to the extent the Authority is required to execute the same as co-applicant or co-
permittee, or as otherwise Approved by the Authority Director so long as such Authorizations 
are consistent with this DDA or the Vertical DDA/LDDA, as applicable.  None of the Authority, 
Developer or any Vertical Developer will agree to the imposition of any conditions or 
restrictions in connection with obtaining any such Authorization if the same would create any 
obligations on the Authority’s part not otherwise contemplated under this DDA or the Vertical 
DDA/LDDA, as applicable, without the Approval of the Authority, which may be given or 
withheld in the Authority’s sole discretion.  A signature by the Authority staff on any 
Authorization or application for an Authorization shall be conclusive evidence that the content of 
such application or Authorization is consistent with the Development Requirements, except to 
the extent the signature is based on material error or incorrect information supplied by the 
applicant. 



9.1.2 Developer, with respect to Infrastructure and Stormwater 
Management Controls, and Vertical Developers, with respect to Vertical Improvements 
constructed by them, at no cost or expense to the Authority, shall be solely responsible for 
ensuring that the design and construction of their respective Improvements complies with any 
and all applicable laws and conditions or restrictions imposed by any City Agency or other 
Governmental Entity in connection with any Authorization, whether such conditions are to be 
performed on the Project Site or require the construction of Improvements or other actions off 
the Project Site.   Any fines, penalties or corrective actions imposed as a result of the failure of 
Developer or a Vertical Developer to comply with the terms and conditions of any such 
Authorization shall be paid or otherwise discharged by Developer or Vertical Developer, as the 
case may be, and (i) the Authority shall have no liability, monetary or otherwise, for such fines 
and penalties, and (ii) such fines or penalties shall not be Project Costs. 
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9.1.3 Application for Building Permits shall be made in accordance with 
the SUD and the DRDAP. 



9.1.4 Notwithstanding anything to the contrary above, the Authority 
shall have no obligation to execute any application for any Authorization that would impose 
costs or fees on the Authority unless the applicant arranges a reimbursement arrangement 
Approved by the Authority. 



9.2 Issuance of Certificates of Completion. 



9.2.1 Generally.  When (i) Developer reasonably believes that it has 
Completed Related Infrastructure, or a portion thereof, or Unrelated Infrastructure, or a portion 
thereof, Developer shall request the Engineer to issue an Engineer’s Certificate verifying that 
Developer has Completed the specified Infrastructure and Stormwater Management Controls in 
accordance with the Construction Documents or (ii) with respect to Vertical Improvements that 
are Required Improvements, Developer shall request the Architect to issue an Architect’s 
Certificate verifying that Developer has Completed the specified Required Improvements in 
accordance with the Construction Documents.  Upon issuance, Developer shall deliver to the 
Authority the Engineer’s Certificate or Architect’s Certificate, as applicable.  Within twenty (20) 
days after the Authority’s receipt of any such Engineer’s Certificate or Architect’s Certificate, as 
applicable (or any resubmittal pursuant to Section 9.2.4 hereof), the Authority shall either issue 
to Developer a Certificate of Completion for the applicable Infrastructure and Stormwater 
Management Controls or Required Improvements or provide to Developer a statement of the 
reasons for the failure to issue the Certificate of Completion as more particularly set forth in 
Section 9.2.4.   



9.2.2 Effect of Certificate of Completion on Developer and Vertical 
Developer.  For purposes of this DDA or the applicable Vertical DDA/LDDA only, the issuance 
of a Certificate of Completion shall be a conclusive determination of the Completion of the 
applicable Infrastructure and Stormwater Management Controls or Required Improvements in 
accordance with this DDA or the applicable Vertical DDA/LDDA, including without limitation 
with respect to the obligations to Commence and Complete the Infrastructure and Stormwater 
Management Controls or Required Improvements, as applicable, in accordance with the 
Construction Documents; provided, however, such determination shall not impair the Authority’s 
right to indemnity under Article 22 or the City’s or the Authority’s right to require correction of 
any defects in accordance with the TI/YBI Subdivision Code.  Developer or a Vertical Developer 
shall record the Certificate of Completion within forty-five (45) days following receipt thereof. 



9.2.3 Effect of Certificate of Completion on any Person.  Following 
recordation of the Certificate of Completion, any Person then owning or later purchasing, leasing 
or otherwise acquiring any interest in the applicable Major Phase, Sub-Phase, Lot or Vertical 
Project shall not, solely by virtue of such ownership, purchase, lease, or acquisition, or by virtue 
of such Person’s actual or constructive knowledge of the contents of this DDA or the Vertical 
DDA/LDDA, as applicable, incur any obligation or liability under this DDA or the Vertical 
DDA/LDDA, as applicable for the construction, operation, restoration or rehabilitation of the 
Infrastructure and Stormwater Management Controls or Vertical Improvements for which the 
Certificate of Completion has been recorded; provided, that such Person shall be subject to any 
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Vertical DDA/LDDA to which it is a party, obligations of record and the Development 
Requirements.  The Authority’s issuance of any Certificate of Completion shall not relieve 
Developer, Vertical Developer or any other Person from any applicable building, fire or other 
construction code requirement, conditions to occupancy of any Improvement, or other applicable 
laws. 



9.2.4 Authority Refusal to Issue a Certificate of Completion.  If the 
Authority refuses or fails to issue a Certificate of Completion in accordance with Section 9.2.1, 
then the Authority shall provide to Developer or Vertical Developer, as applicable, a written 
statement setting forth the basis for such refusal or failure and the reasonable acts or measures 
that must be taken by Developer or Vertical Developer, as applicable, to obtain a Certificate of 
Completion.  Developer or the Vertical Developer (as the case may be) may resubmit their 
request for a Certificate of Completion at any time after completion of such acts or measures 
required to obtain a Certificate of Completion. 



9.2.5 Authority and City Cooperation Regarding Certain Certificates of 
Completion.  The Parties acknowledge and agree that the Authority will forward all Engineer’s 
Certificates for Infrastructure and Stormwater Management Controls that constitute public 
improvements under the TI/YBI Subdivision Code (the “Public Improvements”) and the results 
of any inspection thereof to the Department of Public Works for its review and potential 
acceptance of such Public Improvements in accordance with the TI/YBI Subdivision Code and 
any applicable subdivision improvement agreement entered into by Developer and the City.  The 
Authority shall use commercially reasonable efforts to cause the Department of Public Works to 
expeditiously review and the Board of Supervisors to accept such Public Improvements.  The 
Parties acknowledge and agree that the Authority will forward all Architect’s Certificates for 
Vertical Improvements and the results of any inspection thereof to DBI for its review in 
accordance with applicable City Authorizations.  The Authority will use commercially 
reasonable efforts to cause DBI to expeditiously review and Approve the Vertical Improvements. 



9.2.6 Use of Public Improvements Prior to Certificate of Completion.  
The Parties acknowledge and agree that Developer shall not be obligated to allow use of any 
Public Improvements by any Person, including the Authority, any City Agencies, any other 
Governmental Entity or any Third Parties, prior to the acceptance of such Public Improvements 
by the City and the issuance of a Certificate of Completion for such Public Improvements by the 
Authority.   



9.2.7 Certain Certificates of Completion.  Issuance of a Certificate of 
Completion by the Authority may be conditioned upon the following:  



(a) for a Lot, on the Authority’s determination that such Lot is 
a Developable Lot;  



(b) for an Open Space Lot, on the Authority’s determination 
that such Open Space Lot is a Developable Lot and that Developer has Completed all surface 
Improvements for such Open Space Lot in accordance with the Parks and Open Space Plan, the 
Conceptual Parks and Open Space Master Plan and the applicable Major Phase and Sub-Phase 
Approvals;  
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(c) for Public Improvements, on receipt of a certificate of 
completion from the City Engineer with respect to such Public Improvements delivered in 
accordance with any applicable subdivision improvement agreement; and 



(d) for Required Improvements, a Temporary Certificate of 
Occupancy. 



9.3 Substantial Completion.  When (i) Developer reasonably believes that it 
has Substantially Completed Related Infrastructure, or a portion thereof, Unrelated 
Infrastructure, or a portion thereof, or the Required Improvements, or a portion thereof, (ii) 
Vertical Developer reasonably believes that it has Substantially Completed Required 
Improvements, or a portion thereof, or Transferable Infrastructure or a portion thereof, then such 
Person may request the Authority to determine that Substantial Completion of such 
Improvements has occurred; such request shall be accompanied by appropriate documentation to 
support such belief.  Within sixty (60) days after the Authority’s receipt of such request, the 
Authority shall take such actions as are reasonably necessary to reasonably determine whether 
such Improvements satisfy the applicable requirements for Substantial Completion set forth in 
the definition thereof and either issue to Developer or such Vertical Developer, as applicable, a 
notice of Substantial Completion of such Improvements or provide to Developer or such Vertical 
Developer a statement of the reasons for the failure to issue such notice.  Any notice of 
disapproval shall set forth the basis for such disapproval and the reasonable acts or measures that 
must be taken by Developer or Vertical Developer, as applicable, to obtain such notice of 
Substantial Completion. 



10. Terms for Conveyances to Developer. 



10.1 General. 



10.1.1 Fee Conveyances.  Subject to receipt of applicable Sub-Phase 
Approvals and the terms of this DDA, including the satisfaction or waiver of the conditions set 
forth in Section 10.3, (a) the Authority shall convey to Developer, on a phased basis, certain real 
property owned or acquired by the Authority, as more particularly set forth in Section 3.7; and 
(b) Developer agrees to acquire such real property from the Authority, to cause Completion of 
the Infrastructure and Stormwater Management Controls and sell Lots to Vertical Developers, all 
to the extent required under and consistent with this DDA for land that is not subject to the 
Public Trust.  Any real property conveyance from the Authority to Developer under this DDA 
shall be by an Authority Quitclaim Deed. 



10.1.2 Ground Lease Conveyances.  Subject to the terms of this DDA, 
upon satisfaction or waiver of the conditions set forth in Section 10.3, Authority shall enter into 
LDDAs and Ground Leases for the conveyance and development of the Critical Commercial and 
Non-Critical Commercial Lots located on Public Trust property, in accordance with the further 
terms and conditions of Section 17.2.1 hereof, which LDDAs shall be substantially consistent 
with Exhibit I, and which Ground Leases shall be substantially consistent with Exhibit M, 
attached hereto.   
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10.1.3 Permit to Enter.  For all Infrastructure and Stormwater 
Management Controls and Required Improvements to be constructed by Developer on land 
owned by the Authority that has not been conveyed to Developer by Quitclaim Deed or Ground 
Lease, the Authority shall enter into a Permit to Enter with Developer.  For any property still 
owned by the Navy that is reasonably required by Developer for staging or constructing 
Infrastructure and Stormwater Management Controls or Required Improvements, Authority shall 
coordinate with Navy to assign its rights to enter into a Permit to Enter onto Navy property to the 
extent permitted under the Navy Conveyance Agreement. 



10.2 Escrow and Title. 



10.2.1 Escrow.  No later than sixty (60) days before the first scheduled 
conveyance from the Authority to Developer, Developer shall establish an escrow (“Escrow”) in 
the City with the Title Company and shall promptly notify the Authority in writing of the Escrow 
number and contact person. 



10.2.2 Title.  The Authority agrees that it shall not cause to be created any 
exceptions to title other than exceptions created on behalf of or approved by Developer 
(“Authority’s Title Covenant”).  Promptly after Escrow opens, Developer shall cause the Title 
Company to deliver to the Authority and Developer preliminary title reports or commitments for 
title insurance for the property to be so conveyed, together with copies of all documents relating 
to title exceptions shown in the “Title Report” (collectively, a “PTR Package”).  Other than 
exceptions existing at the time the Navy conveyed such property to the Authority (the “Existing 
Navy Exceptions”) or created on behalf of Developer or with Developer’s approval (which 
exceptions shall be deemed to include a Reversionary Quitclaim Deed delivered under Section 
16.5 and deed restrictions required as part of a real property conveyance from the Navy, the 
Mitigation Measures or under the Housing Plan), Developer may object to any exceptions shown 
on the PTR Package that would materially and adversely affect Developer’s ability to finance 
and use the real property as permitted under this DDA (excluding any Public Trust exception that 
will be removed in connection with a Public Trust Exchange).  Developer must notify the 
Authority in writing of any such objection within twenty (20) days after Developer receives the 
complete PTR Package (the “Title Objection Period”).  If Developer fails to so object within 
the twenty (20) day period, then all of the exceptions shown on the PTR Package will be deemed 
to be Permitted Exceptions.  If Developer does so object within the twenty (20) day period, the 
Authority at its cost may, in its sole and absolute discretion, elect to remove or otherwise cause 
the Title Company not to show any exception to which Developer objected on the owner’s title 
insurance policy to be issued to Developer at close of Escrow.  If the Authority does so elect, it 
will notify Developer within thirty (30) days after receipt of Developer’s objection.  If the 
Authority elects not to remove the exception or fails to respond within the thirty (30) day period, 
then Developer shall have the right to (i) terminate this DDA as to the Lot or Lots affected by 
such exception, by notice to the Authority delivered within ten (10) days after Developer 
receives the Authority’s notice that it has elected not to remove the exception or expiration of the 
thirty (30) day period, whichever occurs earlier, in which case the Authority can proceed to 
market the property to others without any cost reimbursement or other obligation to Developer 
except as provided in Section 6.3 of the Financing Plan, (ii) upon written notice provided to 
Authority within ten (10) days of Authority’s election not to remove the exception or failure to 
respond, diligently proceed to take such actions necessary to remove the exception, which may 
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include obtaining an endorsement insuring over such exception subject to such conditions and 
requirements imposed by Title Company (and so long as Developer is diligently proceeding with 
removal of the title exception, such delay in close of Escrow shall be considered an event of 
Excusable Delay), or (iii) accept title to the real property subject to such exception.  In any of the 
foregoing circumstances, if the title exception is a result of the Authority’s breach of the 
Authority’s Title Covenant, such breach shall be subject to the terms of Section 16.2.2(d).  If 
Developer fails to so terminate or elect to cure within the ten (10) day period, then it shall be 
deemed to have elected to accept title as set forth in clause (iii) above.  Exceptions that the 
Authority elects not to remove, or is deemed to have elected not to remove, and that Developer 
elects to accept, or is deemed to have accepted, will also be deemed to be Permitted Exceptions.   



10.2.3 Quiet Title Action.  The Authority, with Developer’s cooperation 
and at Developer’s cost, shall complete an action under the “Destroyed Land Records Relief 
Law” (California Code of Civil Procedure § 751.01 et seq., commonly referred to as the 
McEnerney Act) to remove any exception for claims by reason of the record title to the land not 
having been established and quieted under the provisions of the Destroyed Land Records Relief 
Law that show on the PTR Package and to which Developer timely objected under Section 
10.2.2 (the “Quiet Title Action”).  In the event that Developer accepts title subject to exceptions 
that would be eliminated by such Quiet Title Action, the Authority, with Developer’s 
cooperation, shall complete the Quiet Title Action as soon as commercially reasonable and the 
Parties shall then undertake to cause the issuance of the title insurance prescribed above, or an 
amendment or endorsement, reflecting the elimination of such exceptions.  At each close of 
Escrow, the Authority shall convey to Developer all of its right, title and interest to the property 
that is the subject of such close of Escrow by an Authority Quitclaim Deed or Ground Lease, as 
applicable, subject to the Authority’s rights under the Reversionary Quitclaim Deed. 



10.2.4 Title Policy.  It is a condition to Developer’s obligation to close 
Escrow on conveyances from the Authority to Developer that the Title Company shall be 
irrevocably committed to issue to Developer a CLTA owner’s title insurance policy (or at 
Developer’s option an ALTA owner’s title insurance policy), with such endorsements, 
reinsurance and direct access agreements as Developer shall reasonably designate and the Title 
Company shall accept.  The title policy will be in an amount designated by Developer and 
acceptable to the Title Company, and will insure that fee title to the property at issue and all 
appurtenant easements are vested in Developer, subject only to the Permitted Exceptions.  If 
Developer elects to obtain an ALTA owner’s policy, Developer shall be responsible for securing 
any and all surveys, engineering studies and other documents required to obtain an ALTA 
owner’s policy, in sufficient time to permit close of Escrow as required by this DDA.   



10.2.5 New Title Matters.  If after the Title Objection Period has expired 
a new title exception not shown on the PTR Package arises that would materially and adversely 
affect Developer’s use of the real property in question or the Project Site and that is not a 
Permitted Exception and is not caused by Developer or its Affiliates, then Developer may object 
to such new exception by notice to the Authority given within five (5) Business Days after 
Developer receives written notice from the Title Company of the new exception.  If Developer 
fails to object within such period, then the new exception will be deemed to be a Permitted 
Exception.  If Developer does object then the Authority may elect in the Authority’s sole and 
absolute discretion, at its cost, to remove any new exceptions created by the Authority that are 
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not Permitted Exceptions before the close of Escrow, or to remove or otherwise cause the Title 
Company not to show any other new exception on the owner’s title insurance policy to be issued 
to Developer at close of Escrow.  If the Authority does so elect, it will notify Developer within 
thirty (30) days after receipt of Developer’s objection.  If such exception is caused by the 
Authority’s breach of the Authority’s Title Covenant set forth in Section 10.2.2 above, such 
breach shall be subject to the terms of Section 16.2.2(d) below.  If the Authority elects not to 
remove the exception, or fails to respond within the thirty (30) day period, then Developer shall 
have the right to (i) terminate this DDA as to the affected property by notice to the Authority 
delivered within ten (10) days after Developer receives the Authority’s notice that it has elected 
not to remove the exception or expiration of the thirty (30) day period, whichever occurs earlier, 
in which case the Authority can proceed to market the property to others without any cost 
reimbursement or other obligation to Developer except as specifically provided in Section 6.3 of 
the Financing Plan, (ii) upon written notice provided to Authority within ten (10) days of 
Authority’s election not to remove the exception or failure to respond, diligently proceed to take 
such actions necessary to remove the exception, which may include obtaining an endorsement 
insuring over such exception subject to such conditions and requirements imposed by Title 
Company (and so long as Developer is diligently proceeding with removal of the title exception, 
such delay in close of Escrow shall be considered an event of Excusable Delay), (iii) accept title 
to the property in question subject to such exception.  If Developer fails to so terminate or elect 
to cure within the ten (10) day period, then it shall be deemed to have elected clause (iii) above.  
Exceptions that the Authority elects not to remove, or is deemed to have elected not to remove, 
and that Developer elects to accept, or is deemed to have accepted, are also Permitted 
Exceptions. 



10.3 Conditions Precedent to Close of Escrow for Real Property Conveyances 
from the Authority to Developer. 



10.3.1 Developer Conditions to Close of Escrow or Enter Into LDDAs for 
Critical Commercial Lots.  The following are conditions precedent to Developer’s obligation to 
close Escrow for the conveyance of real property from the Authority to Developer (or, with 
respect to the Critical Commercial Lots on Trust Property, Developer’s obligation to enter into 
an LDDA for the Critical Commercial Lots), to the extent not expressly waived by Developer by 
notice to the Authority.   



(a) The Authority shall have performed all obligations under 
this DDA required to be performed by the Authority on or before the date for close of Escrow for 
such property and that affect the development of the applicable property; and 



(b) The Authority shall not be in Material Breach under this 
DDA. 



10.3.2 Authority Conditions to Close of Escrow.  The following are 
conditions precedent to the Authority’s obligation to close Escrow for the conveyance of real 
property from the Authority (or, with respect to Trust Property, the Authority’s obligation to 
enter into an LDDA and Ground Lease for the applicable Trust Property to the extent such 
condition precedent is applicable), to the extent not expressly waived by the Authority by notice 
to Developer: 
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(a) Developer shall have performed all obligations under this 
DDA and the Schedule of Performance required to be performed by Developer on or before the 
date for close of Escrow for such property, including, without limitation, (i) paying on behalf of 
the Authority the Initial Consideration (as defined in the Conveyance Agreement) and any other 
sums then due and owing from the Authority to the Navy under the Conveyance Agreement as 
and when due under the Conveyance Agreement as set forth in Section 1.3(a) of the Financing 
Plan, (ii) paying all Financial Obligations then due and owing from Developer to the Authority, 
(iii) providing a Guaranty or other form of Adequate Security covering Developer’s obligations 
in the Sub-Phase as set forth in Section 26.4, and (iv) executing and delivering the Reversionary 
Quitclaim Deed and irrevocable instructions from Developer to the Title Company to the extent 
required by Section 16.5.  



(b) unless previously Approved by the Authority, Developer 
shall have provided, and the Authority shall have Approved, a detailed construction cost estimate 
for the Infrastructure and Stormwater Management Controls prepared by a cost estimator 
Approved by the Authority;  



(c) all of the Authority’s conditions to Commence the 
Infrastructure and Stormwater Management Controls as set forth in Section 7.4 shall have been 
satisfied or waived by the Authority; 



(d) Developer shall have furnished certificates of insurance or 
duplicate originals of insurance policies and/or insurance binders that will provide the required 
coverage effective as of the date of Developer’s ownership, as and to the extent required under 
the Insurance Requirements;  



(e) The Authority has Approved for consistency with this 
Agreement, the form of the Master Covenants, Conditions and Restrictions (“Master CC&Rs”) 
or the document annexing the Sub-Phase to the property encumbered by the Master CC&Rs, as 
applicable, which Master CC&Rs at a minimum must (i) include provisions requiring all 
occupants of Market Rate Units to purchase a monthly transit pass, as more particularly 
described in the Transportation Plan Obligations, (ii) obligate the master homeowner’s 
association, or the applicable Lot owner or individual residential project homeowner’s 
association, to provide for maintenance of the Neighborhood Parks (as shown in the Parks and 
Open Space Plan) and publicly accessible open space, landscaping and improvements, 
(iii) obligate the master homeowner’s association, or the applicable Lot owner or individual 
residential project homeowner’s association, to maintain all Stormwater Management Controls 
required to meet SFPUC stormwater management requirements to treat runoff from private 
development (buildings, courtyards, parks and open space, private alleys, etc.) in accordance 
with Section 12.3 of the Infrastructure Plan (Proposed Stormwater Treatment System); and (iv) 
obligate the master homeowner’s association to comply with Section 6.3 of the Jobs EOP 
relating to "Covered Services" described in the Jobs EOP; and  



(f) Developer shall not be in Material Breach of this DDA and 
the Authority shall not have delivered notice of an Event of Default by Developer, unless that 
Event of Default has been cured as set forth in Article 16. 
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10.3.3 Mutual Conditions to Close of Escrow.  The following are 
conditions precedent to both Parties’ obligations to close Escrow for each conveyance of real 
property from the Authority to Developer (or, with respect to the Critical Commercial Lots, 
Developer’s and the Authority’s obligation to enter into an  LDDA for the Critical Commercial 
Lots to the extent such condition precedent is applicable), to the extent not expressly waived by 
both Developer and the Authority in writing (although the provisions of paragraphs (a) through 
(c) are not waivable): 



(a) the Authority and State Lands shall have executed the 
Public Trust Exchange Agreement and the conditions in Article 6 regarding any applicable 
Public Trust Exchange have been met; 



(b) the Authority and the Navy shall have executed the 
Conveyance Agreement; 



(c) the City has approved, and the Authority with Developer’s 
Approval has recorded, a Transfer Map for the applicable property or has otherwise complied 
with the California Subdivision Map Act  and Developer shall have received approval of a 
Tentative Subdivision Map covering the real property to be conveyed within the Sub-Phase 
(except for Unrelated Infrastructure and Related Infrastructure outside of the Sub-Phase); 



(d) this DDA shall not have terminated as to such real 
property; 



(e) the Authority shall have fee title to the real property being 
conveyed; 



(f) the Title Company shall be irrevocably committed to issue 
to Developer, upon Developer’s payment of the premium, the title insurance required by Section 
10.2.4 for the real property, although Developer may elect to take title subject to completion of 
the Quiet Title Action necessary to remove the exceptions subject to those actions, in which 
event the Authority and Developer will complete the Quiet Title Action as soon as commercially 
reasonable following close of Escrow; 



(g) the Authority and Developer shall have agreed on the 
minimum bid price for the Residential Auction Lots and the Non-Critical Commercial Lots 
within the real property to be conveyed (the “Minimum Bid Price”) and, if applicable, the 
Excess Land Appreciation Structure, either as part of a Major Phase Approval, or in connection 
Sub-Phase Application requesting a change to a previously approved Minimum Bid Price or 
Excess Land Appreciation Structure, which change has been approved by the Navy to the extent 
required under the Conveyance Agreement;  



(h) in the event there are tenants or other occupants that are 
actually and lawfully occupying any portion of the property in the applicable Sub-Phase who are 
entitled under the Transition Housing Rules and Regulations or by applicable law to relocation 
assistance, such tenants or occupants have been provided Transition Benefits to which they are 
entitled in accordance with the Transition Housing Rules and Regulations or such applicable law 
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(the “Transition Requirements”), or this condition has otherwise been satisfied in accordance 
with the procedures set forth in Section 8.4(c) of the Housing Plan.   



10.4 Close of Escrow. 



10.4.1 Closing Deliveries.  At least fifteen (15) days before the date 
specified for close of Escrow for each real property conveyance from the Authority to 
Developer, each Party shall furnish the Title Company with appropriate Escrow instructions 
consistent with, and sufficient to implement the terms of, this Article 10, and will 
contemporaneously furnish a copy of these instructions to the other Party.  At least two (2) 
Business Days before the date specified for the applicable close of Escrow, each Party shall 
deposit into Escrow all documents and instruments it is obligated to deposit under this DDA, and 
at least one (1) Business Day before the date specified for close of Escrow, Developer shall 
deposit into Escrow all funds it is obligated to deposit under Section 10.4.3. 



10.4.2 Conveyance of Title and Delivery of Possession.  Provided that the 
conditions to the Authority’s obligations and the conditions to Developer’s obligations for the 
conveyance of the real property have been satisfied or expressly waived by the applicable Party, 
each as set forth herein, and the mutual conditions have been satisfied or mutually waived 
(subject to the limitation on waiver set forth in Section 10.3.3), the Authority shall convey to 
Developer, and Developer shall accept, the applicable real property at the close of Escrow. 



10.4.3 Closing Costs and Prorations.  Developer shall pay to the Title 
Company or the appropriate payee all title insurance premiums and endorsement charges, 
transfer taxes, recording charges and any and all Escrow fees in connection with each 
conveyance to Developer.  Ad valorem taxes and assessments, if any, shall be prorated as of the 
applicable close of Escrow.  Any such taxes and assessments, including supplemental taxes and 
escaped assessments, levied, assessed, or imposed for any period up to recordation of the 
Authority Quitclaim Deed or the Ground Lease, shall be borne by the Authority to the extent 
applicable. 



10.4.4 Outside Closing Dates.  Each of Developer and the Authority will 
use commercially reasonable efforts to satisfy the closing conditions set forth in Section 10.3 that 
are in its control, and will reasonably cooperate with the other Party (not including, unless 
otherwise required under this DDA, the expenditure of funds) to satisfy conditions that are in the 
other Party’s control.  The Authority in its sole and absolute discretion may terminate this DDA 
as to a particular Sub-Phase without cost or liability by notice to Developer if the Conveyance 
Agreement has been terminated as to the particular Sub-Phase; provided, however, that to the 
extent that such termination is subject to arbitration or judicial challenge under the terms of the 
Conveyance Agreement, such termination has been upheld by an arbitrator and not appealed by 
Authority, or has been upheld by a court of competent jurisdiction and such decision is final, 
binding and non-appealable.  Upon such termination, the Parties shall have no further rights or 
obligations to each other under this DDA, except for rights and obligations that are expressly 
stated to survive termination of this DDA. 



10.5 Post-Closing Boundary Adjustments.  The Parties acknowledge that as 
development of the Project Site advances, the description of each parcel of real property may 
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require further refinements, which may require minor boundary adjustments between the 
Authority Housing Lots or other property the Authority owns (or acquires as contemplated 
herein) and parcels conveyed to Developer.  The Parties agree to cooperate in effecting any such 
boundary adjustments required, consistent with this DDA and the Vertical DDA.  The Authority 
and Developer shall include this provision in all agreements with Vertical Developers, TIHDI 
and Qualified Housing Developers, requiring such parties to cooperate with Developer and the 
Authority in such boundary adjustments. 



10.6 Title Clearance.  If the title policy issued to Developer upon the close of 
Escrow contains exceptions that would adversely affect the development of the real property or 
the Completion of the Infrastructure and Stormwater Management Controls as required under 
this DDA, and such exceptions may be removed by means of a Quiet Title Action or street 
vacation, then the Parties agree to take reasonable actions to eliminate such exceptions, at 
Developer’s sole cost, by means of Quiet Title Action or a supplemental street vacation 
ordinance. 



10.7 Conditions Precedent for Transfers of Lots to Vertical Developers.  The 
following are conditions precedent to Developer’s right to convey Lots to Vertical Developers 
(including entering into Vertical LDDAs for Lots located on Public Trust property to the extent 
the condition is applicable), unless waived by the Authority Director, although the provisions of 
paragraphs (a), (d), (e) and (f) shall not be waivable): 



(a) the Authority Director shall have Approved the Vertical 
DDA/LDDA to be executed by Developer, the Authority and Vertical Developer, together with 
any agreements or documents required by this DDA to be incorporated in the Vertical 
DDA/LDDA, in accordance with Article 4; provided, however, that Authority Director shall not 
disapprove any Vertical DDA/LDDA that is substantially in the form of the Vertical 
DDA/LDDA Form and in compliance with this DDA, including Section 4.1, and all applicable 
exhibits attached hereto; 



(b) Developer shall have satisfied the then current obligations under 
this DDA and the Schedule of Performance, including the Financing Plan, Housing Plan and the 
Community Facilities Obligations for the Lot;  



(c) Developer shall have recorded the Master CC&Rs against the Lot, 
which shall be in the form Approved by the Authority in accordance with Section 10.3.2(e). 



(d) If Developer is in Material Breach under this DDA, Developer 
shall have complied with the terms and conditions of Section 4.1 hereof; 



(e) for the Transfer of any Lot under Section 17.2 or 17.3, Authority 
and Developer have complied with the procedures under Sections 17.4 and 17.5; and  



(f) Developer shall have recorded in the Official Records a Final 
Subdivision Map covering the Lot. 
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11. Property Condition. 



11.1 As Is. 



11.1.1 The Parties acknowledge that the Authority will receive the Project 
Site in phases by quitclaim deeds from the Navy under the Conveyance Agreement.  Subject to 
the provisions of Article 10, the Authority shall convey any and all property to be conveyed by 
the Authority to Developer under this DDA strictly in its “as is, where is” condition with all 
faults and defects and neither party shall take any actions that materially exacerbate the 
environmental condition of such property between the date the Navy conveys to the Authority 
and the date the Authority conveys to Developer.  Subject to the provisions of Article 10, 
Developer agrees to accept the Project Site in its condition at the close of Escrow, acknowledges 
that notwithstanding anything to the contrary in Article 6 the Authority makes no express or 
implied representation or warranty as to the condition or title of any real property to be conveyed 
by the Authority to Developer under this DDA and acknowledges that all necessary physical and 
title due diligence shall be performed by Developer in accordance with this DDA. 



11.1.2 Developer has been given the opportunity to investigate the Project 
Site fully, using experts of its own choosing, and the Authority shall continue to give Developer 
such opportunity under a Permit to Enter, with such reasonable conditions as the Authority may 
impose for any testing.  In connection with such investigations, the Authority, at no cost to the 
Authority, shall cooperate reasonably with Developer and shall afford Developer access, upon 
not less than five (5) days’ prior notice to the Authority, and otherwise at all reasonable times, to 
such non-privileged books and records as the Authority shall have in its possession or control 
relating to the prior use and/or ownership of the Project Site. 



11.1.3 Developer acknowledges that no City Party has made any 
representation or warranty, express or implied, with respect to the Project Site, and Developer 
expressly releases the City Parties from all Losses (as defined in Section 22.1 below) arising out 
of or relating to the condition of any improvements, the size, suitability or fitness of the land, the 
existence of Hazardous Substances, compliance with any Environmental Laws, or otherwise 
affecting or relating to the condition, development, use, value, occupancy or enjoyment of the 
Project Site, excluding any Losses arising from any Release of a Hazardous Substance to the 
extent that it is caused, contributed to or exacerbated by a City Party.  Nothing in this Agreement 
shall be construed as a release by Developer of any claims against the United States for any 
Losses, including without limitation any Losses arising from the Navy’s violation of an 
Environmental Law or its failure to comply with a requirement of the Conveyance Agreement or 
the Federal Facility Site Remediation Agreement.  Developer expressly understands that the 
portions of the Project Site conveyed by the Authority to Developer are being conveyed strictly 
in their “as is, where is” condition with all faults and defects.  The provisions of this Section 
11.1.3 shall survive the close of Escrow. 



Developer acknowledges that it is familiar with Section 1542 of the California Civil 
Code, which provides as follows: 



A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
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TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR. 



Developer waives and relinquishes any right or benefit that it has or may have under Section 
1542 of the California Civil Code or any similar or successor provision of law pertaining to the 
foregoing release. 



11.1.4 After the close of Escrow, Developer shall comply with all 
provisions of Environmental Laws applicable to the real property conveyed to Developer, 
although Developer shall only be obligated to perform Environmental Remediation as follows: 



(a) except as provided in paragraph (b) below, Developer shall 
perform all Environmental Remediation that may be required under any Environmental Law or 
this DDA, during the time of Developer’s ownership, the cost of which shall be deemed a Project 
Cost, subject to the applicable limitations set forth in the Financing Plan; and 



(b) Notwithstanding any other provision of this Agreement, 
Developer shall have no obligation to perform any Environmental Remediation that is the 
Navy’s responsibility under the Conveyance Agreement, the Federal Facility Site Remediation 
Agreement, or applicable Law. 



11.1.5 Except as set provided in Section 11.1.4(b), Developer shall 
perform such Environmental Remediation as may be required to perform its obligations under 
this DDA in accordance with the Schedule of Performance, the Infrastructure Plan, the Housing 
Plan, the Parks and Open Space Plan, the Sustainability Obligations, the Community Facilities 
Obligations, the Transportation Plan Obligations and the Phasing Plan.   



11.1.6 The Authority releases Developer, its partners, Affiliates and 
owners, and the officers, partners, agents, employees and members of each of them (each, a 
“Developer Party”), for any Losses suffered by the Authority relating to (i) the Navy’s violation 
of any Environmental Law or the Navy’s failure to comply with a requirement of the 
Conveyance Agreement or the Federal Facility Site Remediation Agreement, or (ii) any Release 
of a Hazardous Substance, or any pollution, contamination or Hazardous Substance-related 
nuisance on, under or from the Project Site, or any other physical condition on the Project Site, to 
the extent the Release, pollution, contamination, nuisance or physical condition occurred or 
existed before the conveyance of such property to Developer; provided, however, that this 
release does not extend to Losses caused by:  (A) any Release of a Hazardous Substance to the 
extent that it is caused, contributed to or exacerbated by a Developer Party or (B) breach of 
obligations assumed by a Developer Party under any agreement (including this DDA) under 
which the Developer Party assumes responsibility for any Environmental Remediation.  The 
Authority reserves its rights to enforce Developer’s obligations under this DDA and any and all 
of the foregoing agreements and to take such additional actions as may be set forth in such 
agreements. 
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The Authority acknowledges that it is familiar with Section 1542 of the California Civil 
Code, which provides as follows: 



A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR. 



The Authority waives and relinquishes any right or benefit that it has or may have under 
Section 1542 of the California Civil Code or any similar or successor provision of law pertaining 
to the foregoing release. 



11.2 Hazardous Substance Indemnification. 



11.2.1 In addition to the Indemnifications set forth in Section 22, 
Developer shall Indemnify the City Parties from and against any and all Losses incurred by or 
asserted against any City Party in connection with, arising out of, or in response to, or in any 
manner relating to: 



(a) Developer’s breach of any obligation under this DDA with 
respect to Hazardous Substances;  



(b) Developer’s violation of any Environmental Law on or 
relative to the Project Site; 



(c) a City Party’s indemnification of the State under the Public 
Trust Agreement Exchange Agreement for the environmental condition of certain land conveyed 
to the State; provided that if this DDA is terminated for any reason, Developer’s Indemnification 
under this clause (c) with respect to any real property for which Developer did not obtain a Sub-
Phase Approval shall terminate on the earlier of (i) the date that the Authority enters into a new 
disposition and development agreement or similar agreement with a developer that covers the 
applicable real property, and (ii) four (4) years following the date of termination of this DDA 
with respect to such real property; 



(d) any Release or threatened Release of a Hazardous 
Substance, or any condition of pollution, contamination or Hazardous Substance-related nuisance 
on, under or from real property at the Project Site (including any Public Property) to the extent 
the Release, threatened Release, condition, contamination or nuisance commenced or was 
created during the period of Developer’s ownership of such real property or was caused, 
contributed to, or exacerbated by Developer or others for whom Developer is responsible; 
provided, that this clause (d) shall not apply as to  a City Party to the extent such violation, 
Release, threatened Release, condition, contamination or nuisance commenced or was created by 
or caused, contributed to or exacerbated by a City Party.   



In addition, notwithstanding the termination language in clause (c) of the foregoing 
sentence, Developer’s Indemnification under this Section 11.2.1 shall not terminate (x) with 
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respect to the real property for which Developer obtained a Sub-Phase Approval or (y) to the 
extent the indemnification obligation is covered under clauses (a), (b), or (d) of this Section 
11.2.1.  Subject to the foregoing, Developer’s obligations under this Section 11.2.1 shall: (1) 
apply regardless of the availability of insurance proceeds; and (2) survive the expiration or other 
termination of this DDA and the Authority’s issuance of the Certificate of Completion for all of 
the Infrastructure and Stormwater Management Controls related to such Lot. 



However, if it is reasonable to assert that a claim for Indemnification under this Section 
11.2.1 is covered by a pollution liability insurance policy or the indemnification provisions of 
Section 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law 102-484), 
pursuant to which the Authority and/or such City Party is an insured party or a potential 
claimant, then the Authority shall reasonably cooperate with Developer in asserting a claim or 
claims under such insurance policy or indemnity but without waiving any of its rights under this 
Section 11.2.1.  Developer specifically acknowledges and agrees that it has an immediate and 
independent obligation to defend the City Parties from any claim that may reasonably fall or is 
otherwise determined to fall within the indemnification provision of this Section 11.2.1, even if 
the allegations are or may be groundless, false or fraudulent.  Developer’s obligation to defend 
under this Section 11.2.1 shall arise at the time such claim is tendered to Developer and shall 
continue at all times thereafter.  Notwithstanding the foregoing, if a City Party is a named 
insured on a pollution liability insurance policy obtained by the Developer, such City Party will 
not seek indemnification from Developer under this Section 11.2.1 unless it has asserted and 
diligently pursued a claim for insurance under such policy and until any limits from the policy 
are exhausted, on condition that (i) Developer pays any self-insured retention amount required 
under the policy, and (ii) nothing in this sentence requires any City Party to pursue a claim for 
insurance through litigation prior to seeking indemnification from Developer.   



11.2.2 In addition to the Indemnifications set forth in Section 22, Vertical 
Developers shall each Indemnify the City Parties from and against any and all Losses incurred 
by or asserted against any City Party in connection with, arising out of, in response to, or in any 
manner relating to (i) such Vertical Developer’s violation of any Environmental Law on or 
relative to the Project Site or (ii) any Release or threatened Release of a Hazardous Substance, or 
any condition of pollution, contamination or Hazardous Substance-related nuisance on, under or 
from real property at the Project Site (including any Public Property) to the extent the Release, 
threatened Release, condition, contamination or nuisance occurred during the period of such 
Vertical Developer’s ownership thereof or was caused, contributed to, or exacerbated by such 
Vertical Developer or others for whom such Vertical Developer is responsible, except, as to a 
City Party, to the extent such violation, Release, threatened Release, condition, contamination or 
nuisance was caused, contributed to or exacerbated by a City Party.  A Vertical Developer’s 
obligations under this Section 11.2.2 shall (1) apply regardless of the availability of insurance 
proceeds and (2) survive the expiration or termination of this DDA and the Authority’s issuance 
of the Certificate of Completion for all of the Vertical Improvements for such Vertical 
Developer.  However, if it is reasonable to assert that a claim for Indemnification under this 
Section 11.2.2 is covered by a pollution liability insurance policy or the indemnification 
provisions of Section 330 of the Fiscal Year 1993 National Defense Authorization Act (P.Law 
102-484), under which the Authority and/or such other City Party is an insured party or a 
potential claimant, then the Authority shall reasonably cooperate with Vertical Developer in 
asserting a claim or claims under such insurance policy but without waiving any of its rights 
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under this Section 11.2.2.  Each Vertical Developer shall specifically acknowledge and agree that 
it has an immediate and independent obligation to defend the City Parties from any claim that 
may reasonably fall or is otherwise determined to fall within the indemnification provision of 
this Section 11.2.2, even if allegations are or may be groundless, false or fraudulent.  A Vertical 
Developer’s obligation to defend shall arise at the time such claim is tendered to such Vertical 
Developer and shall continue at all times thereafter.  Notwithstanding the foregoing, if a City 
Party is a named insured on a pollution liability insurance policy, such City Party will not seek 
indemnification from Vertical Developer under this Section 11.2.2 unless it has asserted and 
diligently pursued a claim for insurance under such policy and until any limits from the policy 
are exhausted, on condition that (i) Vertical Developer pays any self-insured retention amount 
required under the policy, and (ii) nothing in this sentence requires any City Party to pursue a 
claim for insurance through litigation prior to seeking indemnification from Vertical Developer. 



11.2.3 The term “Hazardous Substance” means any material, waste, 
chemical, compound, substance, mixture, or byproduct that is identified, defined, designated, 
listed, restricted or otherwise regulated under Environmental Laws as a “hazardous constituent”, 
“hazardous substance”, “hazardous waste constituent”, “infectious waste”, “medical waste”, 
“biohazardous waste”, “extremely hazardous waste”, “pollutant”, “toxic pollutant”, or 
“contaminant”, or any other designation intended to classify substances by reason of properties 
that are deleterious to the environment, natural resources, wildlife or human health or safety, 
including, without limitation, ignitability, infectiousness, corrosiveness, radioactivity, 
carcinogenicity, toxicity and reproductive toxicity.  Hazardous Substance includes, without 
limitation, any form of natural gas, petroleum products or any fraction thereof, asbestos, 
asbestos-containing materials, polychlorinated biphenyls (“PCBs”), PCB-containing materials, 
and any substance that, due to its characteristics or interaction with one or more other materials, 
wastes, chemicals, compounds, substances, mixtures or byproducts, damages or threatens to 
damage the environment, natural resources, wildlife or human health or safety. 



11.2.4 The term “Environmental Laws” includes all applicable present 
and future federal, State and local laws, statutes, rules, regulations, ordinances, standards, 
directives, and conditions of approval, all administrative or judicial orders or decrees and all 
permits, license approvals or other entitlements, or rules of common law pertaining to Hazardous 
Substances, the protection of the environment, natural resources, wildlife, human health or 
safety, or employee safety or community right-to-know requirements related to the work being 
performed under this DDA or a Vertical DDA. 



11.2.5 The term “Release” means any accidental or intentional spilling, 
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, 
dumping, or disposing into the air, soil gas, land, surface water, groundwater or environment 
(including the abandonment or discarding of barrels, containers, and other closed receptacles 
containing any Hazardous Substance).  The term includes a threatened “Release” but does not 
include any passive migration of a Hazardous Substance through the air, soil gas, land, surface 
water or ground water after the Hazardous Substance has been previously spilled, leaked, 
pumped, poured, emitted, discharged, injected, escaped, leached, dumped or disposed into the 
air, soil, gas, land, surface water or groundwater.   
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11.3 Environmental Insurance.   The Parties shall obtain, at Developer’s sole 
cost, pollution legal liability insurance as specified in the Insurance Requirements, except to the 
extent insurance meeting such specifications cannot be obtained for a commercially reasonable 
premium, in which case the failure to obtain such pollution legal liability insurance shall not be 
an Event of Default hereunder, but shall be considered an event of Force Majeure.  The 
Authority and Developer each will use commercially reasonable efforts to obtain the 
environmental insurance policy proceeds when applicable, and will reasonably cooperate with 
each other in connection with pursuing claims under the policies.  



11.4 Damage and Destruction.  From and after the Effective Date, Developer 
shall assume all risk of damage to or destruction of real property to be conveyed to Developer 
under this DDA, subject to the terms of this Section 11.4.  Since Developer plans to develop the 
Project Site, any existing improvements that are not required by a Major Phase Approval to 
remain do not have significant value for Developer, and therefore damage to or destruction of 
such improvements will not affect the Parties’ rights and obligations under this DDA, which will 
continue in full force and effect without any modification except as set forth below.  If permitted 
by applicable law, the Authority shall assign to Developer at close of Escrow any and all 
unexpended insurance proceeds and any uncollected claims and rights under insurance policies 
covering such damage or destruction, if any.  But, if solely as a result of an earthquake, flood, 
other act of God or other casualty event outside of Developer’s reasonable control occurring after 
the Effective Date but before close of Escrow for the real property in a Sub-Phase, the estimated 
cost to construct the Infrastructure and Stormwater Management Controls for the Sub-Phase, net 
of any available insurance proceeds, exceeds Developer’s then current construction cost 
estimates (without reference to the damage or destruction) by more than twenty percent (20%), 
Developer shall have the right, as its sole remedy, to terminate this DDA as to the Sub-Phase in 
question by notice to the Authority; provided, however, that prior to termination, Developer may 
deliver a Requested Change Notice to the Authority in accordance with Section 3.8.2.  In 
addition, if an earthquake or other event referenced above occurs, Developer will arrange with 
commercially reasonable promptness, in light of the circumstances, to have an updated 
construction cost estimate for the Infrastructure and Stormwater Management Controls for such 
Sub-Phase, and applicable Major Phase, prepared by a construction cost estimator Approved by 
the Authority Director.  The updated construction cost estimate will reflect any additional costs 
caused by the earthquake or other event referenced above, and the estimator shall be instructed to 
deliver copies of its estimate to Developer and the Authority, each of whom will confirm receipt 
by notice to the other.  If the updated construction cost estimate exceeds Developer’s most recent 
prior construction cost estimate by at least the percentage specified above, then Developer may 
terminate this DDA for the real property in question by notice to the Authority within one 
hundred twenty (120) days after receipt of the updated estimate.  If the updated estimate does not 
exceed the prior construction cost estimate by such percentage, Developer does not elect to 
terminate, or Developer fails to respond within such one hundred twenty (120) day period, the 
Parties’ rights and obligations under this DDA will not be affected and this DDA shall continue 
in full force and effect without regard to such damage or destruction, provided, that Developer 
and the Authority shall reasonably revise the Schedule of Performance to reflect any additional 
time Developer may need to make adjustments to the Infrastructure and Stormwater 
Management Controls or other plans for the applicable property.  The Authority will have no 
obligation to repair any improvements on the Project Site or have any liability for their damage 
or destruction, however caused. 
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11.5 Proportionality.  If Developer’s proposed termination of a Sub-Phase 
under Section 11.4 would result in a violation of the proportionality principle set forth in Section 
1.7, as reasonably determined by the Authority Director, then the Authority Director shall so 
notify Developer and the Parties shall negotiate in good faith for a proposed resolution that 
maintains the benefit of the bargain for both Parties.  The period of such good faith negotiations 
shall be Administrative Delay.  If the Parties are unable to reach agreement within one hundred 
twenty (120) days after Developer’s receipt of the Authority’s notice, then either Developer or 
the Authority may submit the matter to arbitration under Section 15.2.   



11.6 Deed Restrictions.  The Parties anticipate that the environmental remedies 
selected by the Navy in Final Records of Decision for certain real property in the Project Site 
will require the imposition of land use and activity restrictions on such property.  Such land use 
restrictions will be contained in quitclaim deeds from the Navy for such property or in other 
enforceable restrictions imposed on such property.   



12. Amendments to Transaction Documents.  The Authority shall not approve, 
recommend, or forward to the Board of Supervisors or any City Agency or Governmental Entity 
for approval any termination of or amendment, supplement, or addition to any component of the 
Transaction Documents or Development Requirements (an “Amendment Action”) unless 
consistent with this Section 12. 



12.1 Before Issuance of the Last Certificate of Completion.  Before issuance of 
the last Certificate of Completion for the Project (including all Horizontal and Vertical 
Improvements contemplated under this DDA as of the Reference Date or Approved by the 
Authority at any time thereafter), the Authority may only take an Amendment Action without 
Developer’s Consent if such Amendment Action would be permitted under the Development 
Agreement. 



12.2 Following Issuance of the Last Certificate of Completion.  Following 
issuance of the last Certificate of Completion for the Project (including all Improvements 
contemplated under this DDA as of the Reference Date or at any time thereafter) within the 
Project Site, the Authority may take an Amendment Action without Developer’s Consent if the 
Amendment Action would be permitted under the Development Agreement.  The provisions of 
this Section 12.2 shall survive the termination of this DDA. 



12.3 Prior to Completion of Reimbursements under Financing Plan or 
Acquisition and Reimbursement Agreement.  To the extent that the Authority has any 
outstanding obligations to Developer under the Financing Plan or any Acquisition and 
Reimbursement Agreement, the Authority may not without Developer’s Consent take an 
Amendment Action that would adversely affect in any material respect (i) the continuing rights 
and obligations of Developer under this DDA, (ii) the Authority’s ability to satisfy its obligations 
to Developer under this DDA (including, but not limited to, the Financing Plan and any 
Acquisition and Reimbursement Agreement) or (iii) the amount or timing of any payments due 
to Developer from the Funding Sources under this DDA (including the Financing Plan and any 
Acquisition and Reimbursement Agreement) unless such Amendment Action would be permitted 
under the Development Agreement. 
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12.4 Developer’s Consent.  As used in this Article 12, “Developer’s Consent” 
means the prior written consent of Treasure Island Community Development, LLC, acting as 
Master Developer, except to the extent that the right to provide such consent (i) has been 
Transferred under Section 21.3, in which case Developer’s Consent shall mean the prior written 
consent of the applicable Transferee, or (ii) has been pledged to a Mortgagee, in which case 
Developer’s Consent shall also mean the prior written consent of the Mortgagee to the extent the 
Mortgage documentation so requires or (iii) has been granted to a Vertical Developer under a 
Vertical DDA/LDDA, in which case Developer’s Consent shall mean the prior written consent of 
the applicable Vertical Developer; provided, that Developer’s Consent shall only apply to a Party 
if that Party is affected by the proposed Amendment Action.  Any Person entitled to give 
Developer’s Consent shall have the right to grant or deny such consent in its sole discretion.  
Developer’s Consent shall not be required of a Person that is then in Material Breach or has 
committed an Event of Default unless and until the Material Breach or Event of Default has been 
cured. 



12.5 Notice Regarding Amendment Action.  At least fifteen (15) Business Days 
before proposing or taking any Amendment Action, the Authority shall provide notice of such 
Amendment Action to Developer and each Vertical Developer, including the text of any such 
Amendment Action. 



13. Compliance with Plans and Policies; Payment of Subsidies. 



13.1 Compliance with Plans and Obligations.  Developer and the Authority 
shall each at all times comply with the applicable provisions of the following Plans and 
Obligations, which are attached hereto and incorporated herein by this reference: 



13.1.1 the Financing Plan 



13.1.2 the Housing Plan;  



13.1.3 those provisions of the Community Facilities Plan set forth in 
Exhibit F attached hereto (the "Community Facilities Obligations");  



13.1.4 the Parks and Open Space Plan (including the provisions of the 
Habitat Management Plan incorporated therein); 



13.1.5 the provisions of the Transportation Plan set forth in Exhibit N 
attached hereto (the “Transportation Plan Obligations”); 



13.1.6 the Infrastructure Plan; and 



13.1.7 those provisions of the Sustainability Plan set forth in Exhibit O 
attached hereto (the “Sustainability Obligations”). 



13.1.8 Jobs and Equal Opportunity Program.  Developer, the Authority 
and, to the extent required in its Vertical DDA/LDDA, each Vertical Developer, shall at all times 
comply with the Treasure Island Jobs and Equal Opportunity Program attached hereto as Exhibit 
P (the "Jobs EOP").   
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13.2 Relocation Plans.  The Authority shall consult with the Developer 
regarding, and the Authority and Developer shall cooperate in effecting, any relocations required 
pursuant to the Transition Requirements in an efficient manner and in accordance with relocation 
plans prepared by Developer and Approved by the Authority, including but not limited to the 
Transition Housing Rules and Regulations.  Notwithstanding the foregoing, any and all 
relocation obligations shall be performed and satisfied in accordance with applicable law. 



13.3 Developer Subsidies.  Developer shall pay to Authority the following 
subsidies (collectively, the “Subsidies”): 



13.3.1 Open Space Annual Subsidy:  Developer shall pay to the Authority 
a subsidy for the costs of operating and maintaining Improvements constructed pursuant to the 
Parks and Open Space Plan in accordance with Section 2.7 of the Financing Plan. 



13.3.2 Transportation Subsidies: 



(a) Developer shall pay to the Authority a subsidy for the costs 
of the operation of transit facilities as provided for in the Transportation Plan in accordance with 
this Section (the “Annual Transportation Subsidy”).  Developer shall pay the Annual 
Transportation Subsidy in annual installments (each, an “Annual Transportation Subsidy 
Payment”) commencing on June 30 of the year that operation of the first new on-island shuttle, 
AC Transit bus or ferry begins service to or within the Project Site and each year thereafter (each 
a “Transportation Subsidy Payment Date”), provided, however, that for the first year only, the 
Annual Transportation Subsidy Payment shall be paid within thirty (30) days after the first new 
on-island shuttle, AC Transit bus or ferry begins service if service commences after June 30 of 
that year. 



(b) Starting with the Reference Date, Authority shall be 
credited with a non-cash “Transportation Subsidy Account” balance of Thirty Million Dollars 
($30,000,000).  The amount of each Annual Transportation Subsidy Payment shall be the lesser 
of (i) the amount of subsidy needed for transit facility operations as shown in the annual budget 
adopted by the Treasure Island Transportation Management Agency ("TITMA"), and (ii) an 
“Annual Transportation Subsidy Maximum Amount” of Four Million Dollars 
($4,000,000.00).  If the Annual Transportation Subsidy Payment in any year is less than the 
Annual Transportation Subsidy Maximum Amount, then the unused amount shall be applied to 
the Annual Transportation Subsidy Maximum Amount for the subsequent year, and such amount 
shall become the new Transportation Subsidy Maximum Amount for that year. 



(c) The Annual Transportation Subsidy Payment shall reduce 
the Transportation Subsidy Account balance by a corresponding amount.  At the end of each 
Authority Fiscal Year, commencing at the end of the Authority Fiscal Year in which the 
Reference Date occurs, the Transportation Subsidy Account balance remaining after the Annual 
Transportation Subsidy Payment has been made shall be credited with interest based on the 
increase in the Index over the prior twelve month period (except that the first interest credit shall 
be based on the period from the Reference Date to the end of the Authority Fiscal Year in which 
the Reference Date occurs).  Developer’s obligation to pay the Annual Transportation Subsidy 
shall cease when the Transportation Subsidy Account balance has been exhausted.  Developer 











 



53 



shall have no obligation to increase the available balance in the Transportation Subsidy Account 
at any time after the account is first established.   



(d) If upon Completion of the southern breakwater, as 
described in the Infrastructure Plan, there remains an unused balance in the Transportation 
Subsidy Account, Developer, upon Authority’s written request, shall pay all unused amounts to 
Authority.   



(e) Authority shall assign all Transportation Subsidy Payments 
to TITMA to the extent required, provided, however, that in all events such funds shall be 
restricted to use for operating transit and maintaining transportation facilities in accordance with 
TITMA’s governing documents and approved budget.  Commencing in the year prior to the first 
year in which the Transportation Subsidy Payment occurs and each year thereafter, Authority 
shall meet and confer with Developer and the TITMA to review a preliminary budget and transit 
service plan anticipated for the upcoming year.  This meet and confer process shall be 
coordinated with the TITMA’s budgeting process and any consultations by TITMA with the 
Water Emergency Transit Agency, AC Transit, or other transit providers.  Developer shall have 
the right to comment on the preliminary budget and service plan, and propose revisions 
reasonably designed to achieve cost savings, efficiencies or better transportation operations.  
Authority shall cooperate with Developer and the TITMA in good faith to implement such 
reasonable revisions proposed by Developer, other than as a result of the accrual of interest 
earnings set forth herein. 



(f) Transportation Capital Contributions Subsidy:  Developer 
shall pay Authority a “Transportation Capital Contributions Subsidy” in accordance with this 
Section.  Starting on the Reference Date, Authority shall be credited with a non-cash 
“Transportation Capital Contribution Account” balance of One Million Eight Hundred 
Thousand Dollars ($1,800,000), adjusted annually at the end of each Authority Fiscal Year by 
the increase in the Index over the prior twelve month period (except that the first interest credit 
shall be based on the period from the Reference Date to the end of the Authority Fiscal Year in 
which the Reference Date occurs).  Upon request by the SFMTA when required to pay for the 
purchase of a Muni bus necessary to serve the Project, Developer shall pay SFMTA the lesser of 
(i) 20% of the cost of the SFMTA bus, or (ii) Three Hundred Thousand Dollars ($300,000) 
adjusted by the percentage increase, if any, between the Index published in the month prior to the 
Reference Date and the Index published for the month prior to the applicable payment (or if no 
Index is published for the applicable month, the Index for the closest preceding month for which 
the Index is published).  Each SFMTA bus payment shall reduce the Transportation Capital 
Contribution Account balance.  If at the time SFMTA purchases its sixth bus, there remains an 
unused balance in the Transportation Capital Contribution Account, Developer upon Authority’s 
written request, shall pay all unused amounts to SFMTA.  



(g) Additional Transportation Subsidy.  Notwithstanding 
anything in this Agreement to the contrary, after the first certificate of occupancy (whether 
temporary or final) has been issued for the 4,000th dwelling unit on the Project Site, the 
Authority and the San Francisco County Transportation Authority ("SFCTA") shall have the 
right in accordance with the process described in this Section 13.3.2(g) to require further 
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commitments from Developer to reduce automobile car trips during the peak hour and improve 
transit usage. 



(i) Within one year after the issuance of the certificate 
of occupancy for the 4000th dwelling unit on the Project Site, the Authority shall (x) prepare, at 
Developer's cost, a report that analyzes the travel behavior of island residents, (y) hold a duly 
noticed public meeting of the Authority's Board of Directors on the report, and (z) make a 
recommendation to the SFCTA regarding the need to implement additional transportation 
demand management programs to reduce automobile car trips during the peak hour and improve 
transit usage.  



(ii) In the event that the report shows the residential 
transit mode share, measured as a percentage of residential transit trips out of the total residential 
off-Island person-trips, during the weekday morning and evening peak hour is 50% or less, then, 
within ninety (90) days of the report and the Authority's recommendation to the Clerk of the 
SFCTA, the SFCTA may require that the Developer pay to TITMA an additional transportation 
subsidy (the "Additional Transportation Subsidy") in the total amount of $5 million, in five 
(5) consecutive annual installments of $1 million each.  The annual installments of the 
Additional Transportation Subsidy shall commence on June 30 of the year that the SFCTA 
requires the Additional Transportation Subsidy, provided that for the first year only, the annual 
Additional Transportation Subsidy payment shall be paid within thirty (30) days of the SFCTA's 
demand.  The Additional Transportation Subsidy shall accrue interest in the same manner as 
provided in this Section 13.3.2 with respect to the Annual Transportation Subsidy. 



13.3.3 Community Facilities Subsidy: 



(a) As part of each Major Phase Application and Approval, the 
Developer and the Authority shall meet and confer to determine which Community Facility 
Obligations (as set forth in Exhibit F) will be met within that Major Phase and related Sub-
Phases with the final determination to be made by the Authority as part of the Major Phase 
Approval.  The Authority and the Developer will meet and confer to discuss whether the physical 
space for the applicable community facility will be developed by Developer in connection with 
its development of an identified Sub-Phase or if Developer will pay a subsidy to the Authority 
for the Authority to provide such space within the identified Sub-Phase (in either case, the 
“Community Facilities Subsidy”), with the final determination to be made by the Authority as 
part of the Major Phase Approval. 



(b) If the Major Phase Approval provides that Developer will 
develop the community facility, then in connection with the Sub-Phase Application that contains 
the applicable community facility, Developer shall submit to Authority for its review and 
Approval a budget and program description detailing the use of the funds for the applicable 
community facility and the proposed size of the community facility.  If Developer is to pay the 
Community Facilities Subsidy to Authority, then in connection with the Sub-Phase Approval that 
contains the applicable community facility, Authority shall submit to Developer for its review 
and Approval a budget and program description detailing the use of the funds for the applicable 
community facility.  It shall be reasonable for the applicable reviewing Party to withhold its 
Approval if the proposed community facility is inconsistent with the Community Facility 
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Obligation, if the amounts requested are budgeted for programming and/or operations, as 
opposed to capital expenditures, or if the proposed budget amount would exceed the Major Phase 
Community Facilities Maximum Amount (as described in the following paragraph). 



(c) Starting with the Reference Date, Authority shall be 
credited with a non-cash Community Facilities account balance of Twelve Million Dollars 
($12,000,000), which includes a Two Million Five Hundred Thousand Dollars ($2,500,000) 
subsidy for the child-care facility described in the Community Facilities Obligations.  If the 
Major Phase Approval requires Developer to develop the community facility, Developer shall 
develop the community facility as part of the applicable Sub-Phase.  If the Major Phase Approval 
requires Developer to pay the Community Facilities Subsidy to Authority, it shall do so within 
thirty (30) days after Authority’s request made at any time after Commencement of the 
applicable Sub-Phase.  In either case, the maximum amount of the applicable Community 
Facilities Subsidy that Developer is obligated to pay (i.e. either the maximum amount to be 
expended by Developer on all hard and soft costs for its development of the Community Facility 
or the maximum amount to be paid to Authority if Authority is to construct the Community 
Facility) shall be the lesser of (i) the amount of subsidy Approved by Parties as part of the Sub-
Phase Application, and (ii) a “Major Phase Community Facilities Maximum Amount” of 
Two Million Three Hundred Seventy Five Thousand Dollars ($2,375,000.00), excluding the 
amount for the child-care facility.  If the Community Facilities Subsidy in any Major Phase is 
less than the Major Phase Community Facilities Maximum Amount for that Major Phase, then 
the unused amount shall be applied to the Major Phase Community Facilities Maximum Amount 
for the next Major Phase for which an Application is submitted to the Authority, and such 
amount shall become the new Major Phase Community Facilities Maximum Amount for that 
Major Phase.   



(d) Each Community Facilities Subsidy payment (i.e., the 
amount either paid by Developer to Authority, or the actual amount expended by Developer for 
reasonable and customary hard and soft costs for construction of the applicable Community 
Facility as evidenced by invoices, proofs of payment and other reasonably satisfactory evidence 
submitted to Authority of total hard and soft costs incurred by Developer upon Completion of the 
applicable community facility) shall reduce the Community Facilities account balance by the 
corresponding amount.  Each year, the Community Facilities account balance remaining after a 
Community Facilities Subsidy payment has been made shall be credited with interest based on 
the increase in the Index over the prior twelve month period (except that the first interest credit 
shall be based on the period from the Reference Date to the end of the Authority Fiscal Year in 
which the Reference Date occurs).  Developer’s obligation to pay the Community Facilities 
Subsidy shall cease when the Community Facilities account balance has been exhausted.  
Developer shall have no obligation to increase the available balance in the Community Facilities 
account at any time after the account is first established, other than as a result of the accrual of 
interest as set forth herein.   



(e) If, upon Approval of the Major Phase Application of Major 
Phase 4, there remains a balance in the Community Facilities account, Developer, upon 
Authority’s written request, shall pay an amount equal to the unused balance to Authority for 
uses consistent with the Community Facilities Plan.   
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13.3.4 Developer Housing Subsidy.  Developer shall pay to the 
Authority a subsidy for the development of Authority Housing Units on the Authority Housing 
Lots and the implementation of the Transition Housing Rules and Regulations (the “Developer 
Housing Subsidy”).  The Developer Housing Subsidy shall be paid over time as set forth in the 
Housing Plan, and shall equal the total number of Market Rate Units allowed to be constructed 
on each Market Rate Lot as set forth in the Vertical DDA for such Lot multiplied by Seventeen 
Thousand Five Hundred Dollars ($17,500), subject to the minimum and maximum requirements 
set forth in Section 6.1(b) of the Housing Plan.  In addition, Developer shall pay to the Authority 
the Housing Costs payment described in Section 3.6 of the Financing Plan. 



13.3.5 School Improvement Payment:   



(a) Developer shall pay to the Authority a Five Million Dollar 
($5,000,000) subsidy to be used only for the refurbishment of school facilities on Treasure Island 
(the “School Subsidy”).  Commencing on the Reference Date, Authority shall be credited with a 
non-cash School Subsidy account balance of Five Million Dollars ($5,000,000).  At the end of 
each Authority Fiscal Year, commencing at the end of the Authority Fiscal Year in which the 
Reference Date occurs, the School Subsidy account balance shall be credited with interest based 
on the percentage increase in the Index over the prior twelve (12) months (except that the first 
interest credit shall be based on the period from the Reference Date to the end of the Authority 
Fiscal Year in which the Reference Date occurs).  Developer shall have no obligation to replace 
the available balance in the School Subsidy account at any time after the account is first 
established, other than as a result of the accrual of interest as set forth herein.   



(b) The School Subsidy shall be payable to Authority for use 
by the San Francisco Unified School District (“SFUSD”) or the Authority (through a qualified 
school of its choosing), if SFUSD or the Authority (through a qualified school of its choosing) 
undertakes the refurbishment of the existing school on Treasure Island for use as a K-5 or K-8 
school by obtaining a building permit and commencing work.  Notwithstanding the foregoing, if 
SFUSD or the Authority has not obtained a building permit and commenced work on the school 
prior to issuance of a building permit for the 2,500th Residential Unit, then at any time thereafter 
prior to SFUSD or the Authority obtaining a building permit to commence refurbishment work 
of the existing school facilities for a K-5 or K-8 school, Developer shall be entitled to identify a 
qualified school operator subject to the Authority's Approval to enter into an LDDA and a 
Ground Lease with the Authority for the refurbishment of the existing school facilities as a K-5 
or K-8 school, or at such other location on the Project Site as Approved by the Authority.  Such 
Ground Lease shall be at no rent and on such other terms as are mutually agreed-upon by the 
parties, and the School Subsidy shall be applied to the refurbishment of the existing school by 
the applicable school operator for use as a K-5 or K-8 school.  



13.3.6 Ramps/Viaduct Subsidy.  Developer shall pay a subsidy to the 
Authority for reimbursement for the costs of construction of ramps and viaduct improvements on 
Yerba Buena Island (the "Ramps Subsidy").  The Ramps Subsidy shall be equal the "TIDA 
Reimbursement Obligation" due from the Authority to the SFCTA in accordance with Section 4 
of the Memorandum of Agreement for Project Management and Oversight, Engineering and 
Environmental Services for the Yerba Buena Improvements Project dated July 1, 2008, as 
amended (the "SFCTA MOA").  The Ramps Subsidy shall be payable to the Authority (or at the 
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Authority's request, directly to the SFCTA) as a City Cost, in accordance with Section 19.8 
hereof, and the amounts and the due dates for payment of the Ramps Subsidy shall be consistent 
with the TIDA Reimbursement Obligation under Section 4 of the SFCTA MOA, as amended. 



13.3.7 Fill Payment:  Developer shall have the right to use dirt from the 
fill stockpile located on a portion of the Project Site that is the subject of the agreement between 
Authority and D.A. McCosker Construction Co., dated June 8, 2010 (the "Soil Stockpile"), from 
time to time during construction of Infrastructure and Stormwater Management Controls.  
Developer’s use of the fill shall be pursuant to a Permit to Enter.  Developer shall pay Authority 
for the use of the fill at the rate of Three Dollars and Fifty Cents ($3.50) per cubic yard as such 
fill is removed from the Soil Stockpile in accordance with the Permit to Enter.  If any fill remains 
in the Soil Stockpile after December 31, 2015, Developer shall pay Authority a fill removal 
subsidy based on the remaining amount of fill times $3.50 per cubic yard, in three (3) equal 
annual installments commencing on February 1, 2016, up to a maximum amount of One Million 
Dollars ($1,000,000). 



13.3.8 TIHDI Job Broker Program Subsidy.  Developer shall pay the 
TIHDI Job Broker Program Subsidy to fund the TIHDI Job Broker program in accordance with 
the terms of Section 9 of the Jobs EOP. 



14. [Reserved]. 



15. Resolution of Certain Disputes. 



15.1 Arbitration Matters and Expedited Issues.   



15.1.1 Each of the following is an “Arbitration Matter” following notice 
from one Party to another Party that a dispute exists as to such matter:  (i) disapproval by the 
Authority of Construction Documents for Infrastructure and Stormwater Management Controls, 
but not the failure of the Authority to grant a Certificate of Completion (and any consent 
necessary from the Department of Public Works or any other City Agency shall not be governed 
by this DDA); (ii) the Parties’ failure to reach agreement under Section 11.5 [Proportionality]; 
(iii) the failure of the Authority Director to Approve a Vertical DDA or Vertical LDDA; (iv) 
disputes under Articles 17 [Sale of Lots], Article 24 [Excusable Delay]; (v) the sufficiency of 
Adequate Security provided under Article 26, but not any disputes regarding the right to call or 
act upon Adequate Security or the failure of an obligor of Adequate Security to perform its 
obligations under the Adequate Security; (vi) disputes related to the Work Program and Redesign 
Budget described in Section 6.2.5; and (vii) disputes under provisions set forth in Exhibits to this 
DDA that call for or permit arbitration and do specify a specific arbitration process.  



15.1.2 Each of the following is an “Expedited Arbitration Matter” 
following notice from on Party to another Party that a dispute exists as to such matter: (i) Major 
Phase Decisions; (ii) proposed amendments to appraisal instructions (pursuant to Section 17.4.2); 
(iii) proposed additions or subtractions to the Qualified Appraiser Pool (pursuant to Section 
17.4.1); or (iv) proposed additions or subtractions to the Pre-Approved Arbiters List (pursuant to 
Section 15.3.1). 
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15.1.3 Any other provision of this Agreement notwithstanding, (i) 
Expedited Arbitration Matters shall be resolved by binding arbitration in accordance with the 
expedited dispute resolution procedure set forth in Section 15.3.2, (ii) Arbitration Matters shall 
be resolved by non-binding arbitration in accordance with the non-binding arbitration procedures 
set forth in Section 15.3.3, and (iii) such other disputes under this Agreement shall be resolved 
either by non-binding arbitration in accordance with the non-binding arbitration procedures set 
forth in Section 15.3.3 if the Parties mutually agree, or barring such mutual agreement as to a 
particular other dispute, in accordance with this Agreement and all applicable laws. 



15.2 Good Faith Meet and Confer Requirement.   



15.2.1 With respect to any dispute regarding an Arbitration Matter or an 
Expedited Arbitration Matter, the Parties shall make a good faith effort to resolve the dispute 
prior to submitting the dispute to arbitration.  Within five (5) Business Days after a request to 
confer regarding an identified matter, representatives of the Parties who, if permissible, are 
vested with decision-making authority shall meet to resolve the dispute.  If the Parties are unable 
to resolve the dispute at the meeting (or such longer time as each Party may agree each in its sole 
discretion), the matter shall immediately be submitted to the expedited dispute resolution process 
set forth in Section 15.3.2 for Expedited Arbitration Matters and the general dispute resolution 
process set forth in Section 15.3.3 for Arbitration Matters. 



15.2.2 With respect to any other dispute arising hereunder this DDA, the 
Parties shall make a good faith effort to resolve the dispute in the most expeditious manner 
possible.  Within five (5) Business Days after receipt of the notice of dispute, representatives of 
the affected Parties shall meet to resolve the dispute.  If the Parties are unable to resolve the 
dispute in good faith within ten (10) Business days after receipt of the notice of dispute, the 
Parties shall either agree within ten (10) Business Days after receipt of the notice of dispute to 
proceed with the non-binding arbitration procedures set forth in Section 15.3.3, or barring such 
agreement, either Party may proceed unilaterally as permitted by this Agreement or by law.  
Notwithstanding the foregoing, if Developer or the Authority Director (but not the Authority 
Board) fails to Approve a matter as to which it is required by this DDA to be reasonable, the 
Party who requested the Approval shall have the right to submit the matter of whether the failure 
to Approve was reasonable to the arbitration procedures set forth in Section 15.3.3. 



15.3 Dispute Resolution Procedures. 



15.3.1 Arbiters.  The arbitrator (“Arbiter”) of Arbitration Matters and 
Expedited Arbitration Matters will be selected by mutual agreement of the parties to be 
determined no later than thirty (30) days prior to the Initial Closing under the Conveyance 
Agreement from a list of pre-approved Arbiters attached hereto as Exhibit Q (the “Pre-
Approved Arbiters List”).  The Arbiter will hear all disputes under this Agreement unless the 
Arbiter is not available to meet the time schedule set forth herein, in which case the Parties may 
agree to direct the dispute to another Arbiter on the Pre-Approved Arbiters List.  If none of the 
Arbiters listed is able or willing to serve, the parties shall mutually agree on the selection of an 
Arbiter to serve for the purposes of this dispute.  The Arbiter appointed must meet the Arbiters’ 
Qualifications.  The “Arbiter’s Qualifications” shall be defined as at least ten (10) years 
experience in a real property professional capacity, such as a real estate appraiser, broker, real 
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estate economist, or attorney, in the Bay Area.  The Parties shall review the Pre-Approved 
Arbiters List on an annual basis, determine the continued availability and willingness to serve of 
each Arbiter, and may at that time or from time to time, seek to add or subtract arbiters from the 
Pre-Approved Arbiter List, by notice in writing to the other Party.  Any such notice will be 
accompanied by supporting documentation of the new proposed Arbiter’s qualifications or with 
the reasons for seeking to remove an Arbiter from the Pre-Approved Arbiters List, as applicable.  
The other Party shall have fifteen (15) Business Days to respond in writing to such request, and 
failure to respond shall be deemed consent so long as the notice shall include a statement 
providing that the failure to respond in such fifteen (15) Business Day period shall be deemed 
consent.  If the other Party objects, the Parties shall confer pursuant to Section 15.2.2 and 
thereafter such disputes (if still unresolved after conferring) shall be referred to arbitration 
pursuant to Section 15.3.2. Notwithstanding the foregoing, if based upon the annual review or at 
any time during the Term, the Parties become aware that an Arbiter has become unavailable to 
serve in any prospective Arbitration or has expressed an unwillingness to continue to serve, the 
Parties shall replace that Arbiter with a new Arbiter mutually agreed-upon by the Parties. 



15.3.2 Expedited Dispute Resolution Procedure.  The Party(ies) disputing 
any Expedited Arbitration Matter shall, within fifteen (15) Business Days after submittal of the 
dispute to arbitration, submit a brief with all supporting evidence to the Arbiter with copies to all 
Parties.  Evidence may include, but is not limited to, expert or consultant opinions, any form of 
graphic evidence, including photos, maps or graphs and any other evidence the Parties may 
choose to submit in their discretion to assist the Arbiter in resolving the dispute.  In either case, 
any interested Party may submit an additional brief within five (5) Business Days after 
distribution of the initial brief.  The Arbiter thereafter shall hold a telephonic hearing and issue a 
decision in the matter promptly, but in any event within twenty-five (25) Business Days after the 
initiation of the arbitration, unless the Arbiter determines that further briefing is necessary, in 
which case the additional brief(s) addressing only those items or issues identified by the Arbiter 
shall be submitted to the Arbiter (with copies to all Parties) within ten (10) Business Days after 
the Arbiter’s request, and thereafter the Arbiter shall hold a telephonic hearing and issue a 
decision promptly but in any event within ten (10) Business Days after submission of such 
additional briefs, and no later than forty-five (45) Business Days after the initiation of the 
arbitration.  The decision of the Arbiter will be final, binding on the Parties and non-appealable.   



15.3.3 Non-Binding Arbitration Process for Other Disputes. 



(a) Election to Participate in Non-Binding Arbitration.  For 
Arbitration Matters and other disputes under this DDA that the parties agree to arbitrate in 
accordance with Section 15.2.2, the Parties shall submit the dispute to non-binding arbitration by 
notifying the Arbiter (selected as described in Section 15.3.1) of the dispute within ten (10) 
Business Days after expiration of the good faith meet and confer provisions of Section 15.2.  
Thereafter, within ten (10) Business Days, each Party to the dispute shall submit to the Arbiter 
and serve on the other Party to the non-binding arbitration a short statement of the dispute and a 
proposed discovery and hearing schedule. 



(b) Preliminary Hearing.  Within twenty (20) Business Days 
after notice of the election to participate in non-binding arbitration, the Arbiter shall conduct, 
either telephonically or in-person, a preliminary hearing.  At the preliminary hearing the Arbiter 
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shall decide discovery and briefing issues and set dates, including a hearing date.  In resolving 
discovery issues, the Arbiter shall consider expediency, cost effectiveness, fairness, and the 
needs of the Parties for adequate information with respect to the dispute. 



(c) Retention of Consultants.  The Parties by mutual agreement 
may retain consultants to assist the Arbiter in the course of Arbitration, if requested by the 
Arbiter.  In his or her request, the Arbiter shall provide to all Parties to the dispute an explanation 
for the need for the consultant, the consultant’s identity, hourly rate, and the estimated costs of 
the service.  All Parties to the dispute must approve the retention of the consultant and, if 
retention of the consultant is approved, how the Parties will share the cost of the consultant.  The 
consultant’s cost shall not exceed $10,000 without the prior written consent of the Parties to the 
dispute. 



(d) Commencement of Non-Binding Arbitration.  The non-
binding arbitration hearing shall commence no later than sixty (60) days after the initial 
preliminary hearing, unless the Parties to the dispute mutually agree to extend the date or the 
Arbiter extends the date. 



(e) Additional Procedural Requirements.  The procedural rules 
of the non-binding arbitration under Section 15.3.3 shall be supplemented by any non-conflicting 
non-binding arbitration procedures of other alternative dispute resolution providers as may be 
mutually agreed upon by the Parties from time to time, applicable to commercial non-binding 
arbitration, and may be modified by agreement of the Parties. 



(f) Decision of Arbiter.  The Arbiter shall make a written non-
binding advisory decision, specifying the reasons for the decision, within twenty (20) calendar 
days after the hearing.  Each Party will give due consideration to the Arbiter’s decision prior to 
pursuing further legal action, which decision to pursue further legal action shall be made in each 
Party’s sole and absolute discretion. 



(g) Time Period to Complete Non-binding Arbitration.  The 
non-binding arbitration shall be completed within eighty (80) calendar days of the preliminary 
hearing, unless the parties to the dispute mutually agree to extend the date or the Arbiter extends 
the date. 



15.3.4 Additional Provisions Governing Non-binding Arbitration of 
Disputes. 



(a) Disputes Involving Arbitrability of Disputes.  The Arbiter 
shall decide any dispute involving either the right to have a disputed matter submitted to non-
binding arbitration or whether the matter is properly the subject of the expedited dispute 
resolution procedure pursuant to Section 15.3.2.  The Parties to such dispute shall provide notice 
of the dispute and submit in writing their respective positions regarding the dispute to the 
Arbiter.  No such submission shall exceed ten double spaced pages.  The Arbiter shall make his 
or her decision within five (5) days of the last submission.   



(b) No Res Judicata or Collateral Estoppel Effect.  Any 
determination or finding of any non-binding arbitration conducted pursuant to this Article shall 
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not have any res judicata or collateral estoppel effect in any other non-binding arbitration 
conducted pursuant to this Article, or in any other action commenced by any person(s) or 
entity(ies) whomsoever in state or federal court, whether or not Parties to this Agreement. 



(c) No Ex Parte Communications.  No Party or anyone acting 
on its behalf shall have any ex parte communication with the Arbiter with regard to any matters 
in issue.  Communications concerning procedural matters such as scheduling shall not be 
included in this prohibition. 



(d) Submission.  Unless otherwise directed by the Arbiter or 
agreed by the Parties to a given dispute, the Parties involved in the dispute shall strive to make 
joint submissions to the Arbiter.  The Arbiter shall determine the schedule for the Parties’ 
submissions, the page and form limitations for the submissions, and the schedule and form of 
any hearing(s). 



16. Event of Default; Remedies. 



16.1 General.  Except as otherwise provided in Article 15, if a Party breaches 
any of its obligations under this DDA, the Party to whom the obligation was owed (the 
“Notifying Party”) may notify the breaching Party of such breach.  The notice shall state with 
reasonable specificity the nature of the alleged breach, the provisions under which the breach is 
claimed to arise and the manner in which the failure of performance may be satisfactorily cured.  
Failure to cure such breach within the time period specified in Section 16.2 shall be an “Event of 
Default” by the breaching party; provided, an Event of Default by Developer or an Affiliate of 
Developer shall be, at the Authority’s option, an Event of Default by Developer and all of 
Developer’s Affiliates; but provided further, that notwithstanding Section 21.10 (Liability for 
Default) (A) no Event of Default by Developer or an Affiliate of Developer with respect to the 
Infrastructure and Stormwater Management Controls, Required Improvements and other 
horizontal obligations of Developer under this DDA (i.e., all obligations other than Developer or 
an Affiliate of Developer acting in its capacity as a Vertical Developer, if applicable) shall be 
deemed to be an Event of Default by Developer or an Affiliate of Developer in its capacity as a 
Vertical Developer with respect to Developable Lots, and (B) no Event of Default by a Vertical 
Developer (including Developer and Affiliates of Developer when acting as a Vertical 
Developer) shall be deemed to be an Event of Default by Developer or an Affiliate of Developer 
with respect to its Infrastructure and Stormwater Management Controls obligations under this 
DDA unless such Event of Default relates to a Vertical Developer’s failure to complete 
Transferable Infrastructure obligations that were transferred to the Vertical Developer in 
accordance with Section 7.2 and Developer fails to cure such Event of Default. 



16.1.1 Upon delivery of a notice of breach, the Notifying Party and the 
breaching Party shall promptly meet to discuss the breach and the manner in which the breaching 
Party can cure the same.  If before the end of the applicable cure period the breach has been 
cured to the reasonable satisfaction of the Notifying Party, the Notifying Party shall issue a 
written acknowledgement of the other Party’s cure of the matter which was the subject of the 
notice of breach. 
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16.1.2 If the alleged breach has not been cured or waived within the time 
permitted for cure, the Notifying Party may (i) extend the applicable cure period or (ii) institute 
such proceedings and/or take such action as is permitted in this DDA with reference to such 
breach. 



16.2 Particular Breaches by the Parties.  



16.2.1 Event of Default by Developer .  The Parties agree that each of the 
following shall be deemed to be an Event of Default by Developer under this DDA: 



(a) Developer knowingly causes or allows to occur, as to itself, 
a Significant Change or a Transfer not permitted under this DDA, or inadvertently causes or 
allows to occur such a Significant Change or Transfer and in any case the Significant Change or 
Transfer is not reversed or voided within thirty (30) days following receipt of notice from the 
Authority by Developer; 



(b) following a Sub-Phase Approval, Developer fails to 
Commence or Complete the Infrastructure and Stormwater Management Controls in the Sub-
Phase by the applicable Outside Dates for Commencement and Completion, or abandons its 
work on such Infrastructure and Stormwater Management Controls without the Approval of the 
Authority Director for more than sixty (60)  consecutive days, or a total of one hundred and 
twenty (120) days, and such failure or abandonment continues for a period of forty-five (45) days 
following Developer’s receipt of notice from the Authority; 



(c) Developer defaults under the provisions of any Exhibit and 
fails to cure the same within the time provided in such Exhibit or, if not so provided, within 
thirty (30) days following receipt of notice from the Authority, or if such default is not 
susceptible of cure within thirty (30) days, if Developer fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time; 



(d) Developer fails to pay any amount required to be paid to 
the Authority under this DDA (including all Exhibits), and such failure continues for a period of 
thirty (30) days following receipt of notice of such non-payment from the Authority to 
Developer; 



(e) Developer fails to submit any Substantially Complete 
Major Phase Application or Sub-Phase Application by the applicable date set forth in the 
Schedule of Performance, and such failure continues for a period of thirty (30) days following 
receipt of notice from the Authority to Developer; 



(f) Developer fails to provide Adequate Security, including the 
Base Security, as required under this DDA, or once it has provided Adequate Security fails to 
maintain the same as required under this DDA (including, but not limited to, the failure of a 
Guarantor to meet the Minimum Net Worth Requirement or the occurrence of a Significant 
Change to Guarantor under any Guaranty), and such failure continues for forty-five (45) days 
following receipt of notice from the Authority to Developer (provided, that Developer shall 
immediately, upon receiving notice from the Authority Director to such effect, suspend all 
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activities (other than those needed to preserve the condition of improvements or as necessary for 
health or safety reasons) on affected portions of the Project Site during any period during which 
Adequate Security is not maintained as required by this DDA); 



(g) the obligor of any Adequate Security, including the Base 
Security, commits a default under the applicable security instrument or revokes or refuses to 
perform as required under the Adequate Security, and Developer does not replace the Adequate 
Security within forty-five (45) days following Developer’s receipt of notice from the Authority; 
provided, that (i) Developer shall immediately, upon receiving notice from the Authority 
Director to such effect, suspend all activities (other than those needed to preserve the condition 
of improvements or as necessary for health or safety reasons) on affected portions of the Project 
Site during any period during which the Adequate Security is not maintained as required by this 
DDA, (ii) any cure period for a default under the Adequate Security shall run concurrently with 
the above forty-five (45) day period, (iii) such default may be cured by the obligor to the extent 
provided under the terms of the Adequate Security; and (iv) upon receipt by the Authority of any 
replacement Adequate Security, the Authority shall return the original Adequate Security;  



(h) Developer fails to perform its obligations relating to the 
Housing Plan and such failure continues for sixty (60) days following Developer’s receipt of 
notice from the Authority, or if such failure is not susceptible to cure within sixty (60) days, if 
Developer fails to promptly commence such cure within sixty (60) days after its receipt of such 
notice and thereafter diligently prosecutes the same to completion within a reasonable time; 



(i) Developer fails to convey to the Authority or to another 
Governmental Entity any of the Public Property as and when required under this DDA, and such 
failure continues for thirty (30) days following Developer’s receipt of notice from the Authority;  



(j) Developer fails to Commence or Complete the Required 
Improvements by the Outside Dates for Commencement and Completion set forth in the 
Schedule of Performance, or abandons its work on such Required Improvements without the 
Approval of the Authority Director for more than sixty (60) consecutive days, or a total of one 
hundred and twenty (120) days, and such failure or abandonment continues for a period of forty-
five (45) days following Developer’s receipt of notice from the Authority; or 



(k) Developer fails to perform any other agreement or 
obligation to be performed by Developer  under this DDA, and such failure continues past any 
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60) 
days after receipt by Developer of notice from the Authority (and, for a failure that is not 
susceptible of cure within sixty (60) days, if Developer fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time). 



16.2.2 Event of Default by the Authority.  The Parties agree that each of 
the following shall be deemed an Event of Default by the Authority under this DDA: 



(a) the Authority fails to convey real property to Developer as 
and when required by this DDA, and such failure continues for a period of thirty (30) days 
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following the Authority’s receipt of notice from Developer (and, for a failure that is not 
susceptible of cure within thirty (30) days, if the Authority fails to promptly commence such cure 
within thirty (30) days following its receipt of such notice and thereafter diligently prosecute the 
same to completion); 



(b) the Authority fails to perform its obligations under the 
Financing Plan or any Acquisition and Reimbursement Agreement, including but not limited to a 
failure to make payments owing to Developer from the Funding Sources in accordance with the 
terms of the Financing Plan or any Acquisition and Reimbursement Agreement, and such failure 
continues for a period of thirty (30) days following the Authority’s receipt of notice from 
Developer (and, for a failure that is not susceptible of cure within thirty (30) days, if the 
Authority fails to promptly commence such cure within thirty (30) days following its receipt of 
such notice and thereafter diligently prosecutes the same to completion); 



(c) the Authority defaults under any agreement attached to this 
DDA to which it is a party (including the Interagency Cooperation Agreement or any of the Land 
Acquisition Agreements), and fails to cure such default within thirty (30) days following the 
receipt of notice from Developer that the time given for cure in such agreement has expired, or if 
such default is not susceptible of cure within thirty (30) days, the Authority fails to promptly 
commence such cure within thirty (30) days following its receipt of such notice and thereafter 
diligently prosecutes the same to completion; or 



(d) the Authority fails to perform any other agreement or 
obligation to be performed by the Authority under this DDA, and such failure continues past any 
cure period specified in this DDA, or if no such cure period is specified, then within sixty (60) 
days after receipt by the Authority of notice from Developer, and, for a failure that is not 
susceptible of cure within sixty (60) days, if the Authority fails to promptly commence such cure 
within thirty (30) days after its receipt of such notice and thereafter diligently prosecute the same 
to completion within a reasonable time. 



16.2.3 Material Breach.  “Material Breach” means: 



(a) for the Authority, an Event of Default that materially 
adversely affects Developer’s or a Vertical Developer’s ability to proceed timely with the Project 
or any significant portion thereof without substantially increased costs, including an Event of 
Default by the Authority arising from the failure to make payments from the Funding Sources in 
accordance with the Financing Plan or any Acquisition and Reimbursement Agreement; 



(b) for Developer, an Event of Default under Section 16.2.1(a) 
[Unpermitted Transfers], or Section 16.2.1(b) [Infrastructure], or Section 16.2.1(j) (Required 
Improvements); 



(c) for the Authority and Developer, an Event of Default that 
culminates in an arbitration or judicial action that results in a final judgment for payment or 
performance (beyond any applicable appeal period), and the Party against whom the judgment 
was made fails to make the required payment or perform the required action in accordance with 
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the judgment within sixty (60) days following the final, unappealable judgment or any longer 
period as may be specified in the judgment itself; and 



(d) for the Developer, the failure to pay any Financial 
Obligations and Indemnification obligations as and when such payments are due and such failure 
continues for a period of thirty (30) days following receipt of notice of such non-payment from 
the Authority to Developer.  The Parties acknowledge and agree that the Authority shall not be 
required to obtain a final judgment for a Material Breach under this Section 16.2.3(d) as a 
condition to pursuing remedies under 16.3.3(e). 



16.3 Remedies. 



16.3.1 Specific Performance.  Upon an Event of Default, the aggrieved 
Party may institute proceedings to compel injunctive relief or specific performance to the extent 
permitted by law (except as otherwise limited by or provided in this DDA) by the Party in breach 
of its obligations, including without limitation, seeking an order to compel payment of amounts 
due under this DDA (including under the Financing Plan, the Housing Plan, the Community 
Facilities Obligations, the Transportation Plan Obligations, the Parks and Open Space Plan, the 
Infrastructure Plan, the Schedule of Performance and Article 19).  Nothing in this Section 16.3.1 
shall require a Party to postpone instituting any injunctive proceeding if it believes in good faith 
that such postponement will cause irreparable harm to such Party. 



16.3.2 Limited Damages.  The Parties have determined that except as set 
forth in this Section 16.3.2, (i) monetary damages are generally inappropriate, (ii) it would be 
extremely difficult and impractical to fix or determine the actual damages suffered by any Party 
as a result of a breach hereunder and (iii) equitable remedies and remedies at law not including 
damages are particularly appropriate remedies for enforcement of this DDA.  Except as 
otherwise expressly provided below to the contrary (and then only to the extent of actual 
damages and not consequential, punitive or special damages, each of which is hereby waived by 
the Parties), no Party would have entered into or become a Party to this DDA if it were to be 
liable in damages under this DDA.  Consequently, the Parties agree that no Party shall be liable 
in damages to any other Party by reason of the provisions of this DDA, and each covenants not 
to sue the other for or claim any damages under this DDA and expressly waives its right to 
recover damages under this DDA, except as follows:  actual damages only shall be available as 
to breaches that arise out of (a) the failure to pay sums as and when due (1) under this DDA 
(including under the Financing Plan, the Housing Plan, the Transition Housing Rules and 
Regulations, Community Facilities Obligations, the Transportation Plan Obligations, the Parks 
and Open Space Plan, the Infrastructure Plan, the Schedule of Performance and Article 19), but 
subject to any express conditions for such payment set forth in this DDA or (2) under any 
Acquisition and Reimbursement Agreement, but subject to any express conditions for such 
payment as set forth therein, (b) the failure to make payment due under any indemnity in this 
DDA, (c) the requirement to pay attorneys’ fees and costs as set forth in Section 28.5, or when 
required by a arbitrator or a court with jurisdiction, and (d) to the extent damages are expressly 
permitted under any agreement among or between any of the Parties other than this DDA, 
including but not limited to any Permit to Enter.  For purposes of the foregoing, “actual 
damages” shall mean the actual amount of the sum due and owing under this DDA, with interest 
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as provided by law, together with such judgment collection activities as may be ordered by the 
judgment, and no additional sums. 



16.3.3 Certain Exclusive Remedies.  The exclusive remedy: 



(a) for the failure to submit any Substantially Complete Major 
Phase Application or any Substantially Complete Sub-Phase Application, or to obtain any Major 
Phase Approval or Sub-Phase Approval, shall be the remedies of the Authority set forth in 
Sections 3.8.1, 3.8.2 and 3.8.3; 



(b) for the failure to Commence Infrastructure and Stormwater 
Management Controls or to provide Adequate Security upon such Commencement, shall be the 
remedy of the Authority set forth in Section 16.4 or Section 16.5; 



(c) for the failure to Complete Infrastructure and Stormwater 
Management Controls that has been Commenced, shall be (1) first, an action on the Adequate 
Security for that Infrastructure and those Stormwater Management Controls to the extent still 
available, and (2) thereafter, if the Authority is unable to recover upon such Adequate Security 
within a reasonable time (including by causing the obligor of any Adequate Security to 
Commence and Substantially Complete such Infrastructure and Stormwater Management 
Controls), the remedies in Sections 16.4 and 16.5 (and the Authority shall return any unused 
portion of the Adequate Security relating to such Infrastructure and Stormwater Management 
Controls following the Authority’s exercise of its remedies under Sections 16.4 and 16.5); 



(d) for the failure to pay money (other than the Financial 
Obligations, which failure shall be subject to Section 16.3.3(e)), shall be a judgment (in 
arbitration or a competent court) to pay such money (with interest as provided by law), together 
with such costs of collection as are awarded by the judge or arbitrator, subject to Section 
16.2.3(c); and 



(e) for the failure to pay Financial Obligations, the Developer 
must make payments under protest while the Parties are pursuing mediation, arbitration or 
judicial resolution of the dispute.  If Developer fails to pay any such amounts under protest as 
required under this Section 16.3.3(e), the Authority shall have the remedies in Sections 16.4 and 
16.5, in addition to any remedies provided under the Financing Plan for such Material Breach. 



16.4 Termination.  Upon the occurrence of a Material Breach by Developer or 
an Affiliate of Developer, the Authority may, subject to the last sentence of Section 16.1, 
terminate this DDA in whole or in part as to Developer and/or one or more Affiliates of 
Developer upon an Authority Board determination to terminate following a public meeting.  
Upon the occurrence of a Material Breach by the Authority, Developer, or an Affiliate of 
Developer, as the case may be, may terminate this DDA as to the terminating Party only.  The 
Party alleging a Material Breach shall provide a Notice of Termination to the breaching Party, 
which Notice of Termination shall state the Material Breach, the portions of the real property 
covered by this DDA (or the Major Phases and Sub-Phases) to be terminated, and the effective 
date of the termination (which shall, in no event, be sooner than ninety (90) days from the date of 
delivery of the Notice of Termination); provided, that the Authority Director may give this 
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Notice of Termination before the date of the Authority Board action on the proposed termination 
so that the Authority termination notice period may run simultaneously with the public notice 
period for the Authority Board action.  If such termination occurs, neither the breaching Party 
nor the Notifying Party shall have any further rights against or liabilities to the other under this 
DDA as to the terminated portions of this DDA except as set forth in Section 28.29.  By way of 
illustration of the foregoing sentence, if on the date of termination by the Authority Developer is 
constructing Infrastructure and Stormwater Management Controls in a Sub-Phase and the 
Material Breach is not related to that Sub-Phase, then Developer shall have the right to Complete 
such Infrastructure and Stormwater Management Controls and to hold and sell the Lots in the 
Sub-Phase to which such Infrastructure and Stormwater Management Controls relates in 
accordance with the terms of this DDA. 



16.5 Authority’s Exercise of Reversion Right upon Failure to Substantially 
Complete Infrastructure; Release of Rights of Reverter.  



16.5.1 A condition precedent to the Authority’s obligation to close 
Escrow for the conveyance of fee title to or a ground leasehold interest in real property from the 
Authority to Developer after Sub-Phase Approval shall be Developer’s execution and delivery to 
the Title Company of a recordable quitclaim deed in the form attached hereto as Exhibit R (with 
only such changes as may be Approved by Developer and the Authority Director, the 
“Reversionary Quitclaim Deed”) conveying fee title to or the ground leasehold interest in, the 
applicable property from Developer to the Authority.  The Reversionary Quitclaim Deed shall be 
delivered with irrevocable instructions from Developer to the Title Company, in a form 
Approved by the Authority, directing the Title Company to comply with the Authority’s 
direction to record the Reversionary Quitclaim Deed upon receipt of the Reversionary 
Recordation Notice and releasing and indemnifying the Title Company from any and all liability 
resulting from the Title Company’s compliance with such instructions.  Notwithstanding the 
foregoing, if prior to close of Escrow for a Sub-Phase, Developer increases the amount of 
Adequate Security for the applicable Sub-Phase to meet the requirements of Section 16.5.4 
hereof, then Developer shall have no obligation to deliver a Reversionary Quitclaim Deed for the 
applicable Sub-Phase and such delivery shall not be a  condition precedent to Authority’s 
obligation to convey fee title to or the ground leasehold interest in, the applicable property. 



(a) The Authority’s right to exercise the right of reverter 
remedy contained in this Section 16.5 (the “Right of Reverter”) shall be as follows: 



(i) shall be limited to an Event of Default under 
Sections 16.2.1(b), 16.2.1(j) and 16.2.3(d) (a “Reversionary Default”); 



(ii) shall not become operative until the Authority has 
delivered notice (the “Reversionary Cure Notice” which may be coupled with a Notice of 
Termination) to Developer and all affected Mortgagees, as the case may be, or their successors 
for whom the Authority has been provided an address, detailing the facts and circumstances of 
the Reversionary Default and providing all such Persons with a concurrent period of ninety (90) 
days from the delivery of such notice to commence to cure, or cause Developer to cure, the 
Reversionary Default; provided, that the Authority may not direct the Title Company to record 
the Reversionary Quitclaim Deed if Developer or such Persons commence the cure within the 
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ninety (90) day period specified above and continue to diligently prosecute the cure without 
interruption to Substantial Completion (provided, that the Authority may exercise such right if 
the Reversionary Default is not cured within one hundred eighty (180) days following the date 
on which the Reversionary Cure Notice was sent by the Authority); 



(iii) shall be subject to the provisions of Article 20, 
although any cure periods provided in Article 20 shall run concurrently with the ninety (90) day 
cure period provided above; 



(iv) shall be subject to Section 16.5.4 regarding the 
Developer’s right to cause a release of the Right of Reverter; and 



(v) with respect to a Reversionary Default under 
Section 16.2.1(b) or Section 16.2.1(j)  shall automatically and without further documentation 
terminate upon the earliest to occur of: 



(A) Substantial Completion of the applicable 
Infrastructure and Stormwater Management Controls or Required Improvement; 



(B) issuance of the applicable Certificate of 
Completion; 



(C) as provided in paragraph (b) below; and 



(D) as provided in paragraph (c) below. 



(b) With respect to a Reversionary Default under Section 
16.2.1(b) or Section 16.2.1(j) , the Authority Director shall have the right, in his or her sole 
discretion, to release a Reversionary Quitclaim Deed and terminate the Authority’s rights under 
this Section 16.5 upon (i) the Completion of a significant portion of the Infrastructure and 
Stormwater Management Controls or the Required Improvements, as applicable, within the real 
property described in the Reversionary Quitclaim Deed, as determined by the Authority Director 
following receipt of appropriate backup information from Developer, including a certificate from 
the Engineer or DBI with respect to the Required Improvements confirming the degree of 
Completion, or (ii) the Authority holding Adequate Security for the Completion of the applicable 
Infrastructure and Stormwater Management Controls or Required Improvements, in form and 
content satisfactory to the Authority Director and consistent with the requirements of Section 
16.5.4. 



(c) Notwithstanding any other provision of this Article 16, 
following a Reversionary Default, the Authority shall not be entitled to cause the Reversionary 
Quitclaim Deed to be recorded if (1) the Authority recovers the cost of causing the Infrastructure 
and Stormwater Management Controls or the Required Improvements to be Completed from the 
Adequate Security provided by Developer for that purpose or (2) the obligor of any Adequate 
Security Commences to cure the Reversionary Default within sixty (60) days following demand 
by the Authority and such Infrastructure and Stormwater Management Controls or Required 
Improvements, as applicable, is diligently prosecuted and Substantially Completed within a 
reasonable time thereafter.  In the event that the Authority elects not to pursue such Adequate 
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Security or pursues such Adequate Security but is unable, in the normal course and utilizing 
good faith efforts, to achieve the results in clause (1) or clause (2) above within a reasonable 
time, then the Authority may record the Reversionary Quitclaim Deed in accordance with this 
Section 16.5 and the Authority shall thereafter release and return the unused portion of any 
Adequate Security upon the expiration of the Reversionary Contest Period (if there has been no 
challenge or contest to such recordation) or upon or in accordance with a final, unappealable 
judicial determination (if there has been such a challenge or contest to the Authority’s 
recordation of the Reversionary Quitclaim Deed). 



(d) Subject to paragraph (a) above, if the Authority believes 
that it is entitled to exercise the right to direct the Title Company to record the Reversionary 
Quitclaim Deed, then, with the Approval of the Authority Board following a public meeting 
(which meeting may be the same as an Authority Board meeting for declaring a Material Breach 
and authorizing a Notice of Termination), the Authority may send to the Title Company a notice 
that Developer has committed a Reversionary Default for the property in question, with a copy to 
Developer and to any Mortgagee that has requested notice as set forth in Section 20.4, and direct 
the Title Company to record the appropriate Reversionary Quitclaim Deed and provide a 
conformed copy of such recorded Reversionary Quitclaim Deed to the Authority, such 
Mortgagee and Developer (such notice, the “Reversionary Recordation Notice”).   



(e) If the Authority’s right to direct the Title Company to 
record a Reversionary Quitclaim Deed terminates for any reason, then the Authority shall, upon 
Developer’s request, promptly instruct the Title Company to return the Reversionary Quitclaim 
Deed to Developer. 



(f) The Title Company’s recordation of the Reversionary 
Quitclaim Deed shall not affect in any manner the rights of any Mortgagee or Developer to 
contest the Authority’s right to exercise the remedy contained in this Section 16.5.  No 
Mortgagee or Developer shall have any rights against the Title Company for recording the 
Reversionary Quitclaim Deed following receipt of the Reversionary Recordation Notice.  
However, Developer or any affected Mortgagee must bring any action contesting the Authority’s 
right to exercise the remedy contained in this Section 16.5 (f) in any judicial proceeding 
concerning such recordation initiated by the Authority prior to the recordation, if Developer and 
the affected Mortgagee (if it requested notice under Section 20.4) receive notice of such action as 
set forth in Section 20.4 (i.e., any Mortgagee that fails to request notice under Section 20.4 
cannot complain about its failure to receive notice, and shall be treated as if it had received 
notice for purposes of this Section 16.5), or (ii) if no such action is initiated by the Authority, 
then within sixty (60) days following recordation of the Reversionary Quitclaim Deed (in either 
case, the “Reversionary Contest Period”); otherwise, Developer and the affected Mortgagees 
shall be precluded from challenging the Authority’s action.  In the event that the Authority’s 
recordation of the Reversionary Quitclaim Deed is denied through legal proceedings initiated by 
Developer or any Mortgagee, (1) the Authority shall promptly take corrective action to abrogate 
the effect of the Reversionary Quitclaim Deed, (2) the Schedule of Performance shall be 
equitably adjusted, (3) Developer or the Mortgagee shall thereafter prosecute to Completion the 
applicable Infrastructure and Stormwater Management Controls or Required Improvements in 
accordance with the terms of this DDA and the Vertical DDA/LDDA applicable to the 
Infrastructure and Stormwater Management Controls and Required Improvements, and (4) the 
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Authority’s right to cause the recordation of the Reversionary Quitclaim Deed shall terminate 
upon Substantial Completion of the Infrastructure and Stormwater Management Controls or the 
Required Improvements, as applicable, as set forth in paragraph (a) above, provided that such 
termination shall not diminish the Authority’s right to exercise any and all other remedies 
available to the Authority hereunder, including, without limitation, looking to the Adequate 
Security, if Developer fails to Complete the applicable Infrastructure and Stormwater 
Management Controls or Required Improvements. 



16.5.2 Payment of Special Taxes Following Recordation of Reversionary 
Quitclaim Deed.  Following the recordation of any Reversionary Quitclaim Deed, the property 
covered thereby shall remain a Taxable Parcel, notwithstanding the Authority’s ownership of 
such property, and the Authority shall pay any ad valorem taxes, Project Special Taxes, or other 
taxes or fees used to secure or pledged for payment of debt service with respect to any Public 
Financing as and when such taxes are due for such property or would have been due but for the 
Authority’s recordation of the Reversionary Quitclaim Deed. 



16.5.3 Resale of Property Following Recordation of Reversionary 
Quitclaim Deed.  Following recordation of a Reversionary Quitclaim Deed and either (i) the 
expiration of the Reversionary Contest Period without Developer or any affected Mortgagee 
having contested the Authority’s right to record the Reversionary Quitclaim Deed or (ii) if such 
contest is filed, the entry of a final, non-appealable judgment upholding such recordation or the 
expiration of any relevant appeal periods without an appeal having been filed, the Authority shall 
diligently market and sell the property acquired pursuant to the Reversionary Quitclaim Deed to 
any Qualified Buyer for not less than the fair market value of such property, as determined by the 
Authority Director after due inquiry.  The proceeds of any such sale shall be distributed in the 
following order of priority:  (1) to the Authority to the extent of its actual costs and expenses 
incurred in connection with the Reversionary Default and marketing of the property; (2) to pay 
any Project Special Taxes and other taxes or fees due and owing with respect to such property, 
up to the date of sale; (3) to repay the amounts due under each Mortgage applicable to such 
property in the priority of their liens on such property before the recordation of the Reversionary 
Quitclaim Deed; (4) to the Authority to the extent of any unpaid Authority Costs; (5) to 
Developer in accordance with the formula set forth in Section 6.3 of the Financing Plan, if 
applicable; and (6) the remainder, if any, to the Authority for use within the Project Site.  This 
Section 16.5.3 shall survive the termination of this DDA until all proceeds of sale have been 
distributed in accordance herewith. 



16.5.4 Release of Right of Reverter.  At any time prior to the occurrence 
of a Reversionary Default, Developer shall have the right to cause the Authority to release the 
Right of Reverter as to any Sub-Phase by increasing the Secured Amount of the Adequate 
Security as follows: (i) if securing an obligation to pay money, one hundred twenty-five percent 
(125%) of the amount of such secured payment, and (ii) if securing an obligation to construct, 
one hundred twenty-five percent (125%) of the estimated cost of Completion of such 
construction as such cost is Approved by the Authority Director and Developer with reference to 
the applicable construction contracts entered into by Developer providing additional Adequate 
Security for the Sub-Phase (the “Increased Adequate Security”).  Developer shall be relieved 
of its obligation to provide the Reversionary Quitclaim Deed for a particular Sub-Phase if 
Developer provides the Increased Adequate Security prior to close of Escrow for that Sub-Phase.  











 



71 



Developer shall also have the right to cause the Authority to release the Right of Reverter as to 
any Sub-Phase upon a showing that the amount of Adequate Security held by Authority for that 
Sub-Phase equals at least one hundred twenty-five percent (125%) of the remaining construction 
costs and monetary obligations within the Sub-Phase.  For example, if the Secured Amount for 
Developer’s obligations within a Sub-Phase were $12,500,000 and Authority held Adequate 
Security for $12,500,000, then Developer shall have the right to cause the Authority to release 
the Right of Reverter as to that Sub-Phase upon Substantial Completion and payment of 
$2,500,000 of the obligations secured by the Adequate Security, so long as the Adequate 
Security of $12,500,000 remained in place.  If Developer elects to cause the Right of Reverter to 
be released in accordance with this Section 16.5.4, Developer shall deliver to the Authority the 
increased Adequate Security for the Sub-Phase or evidence reasonably satisfactory to Authority 
that the Adequate Security held by Authority equals at least one hundred twenty-five percent 
(125%) of the remaining cost of the secured obligations.  Upon such delivery, the Authority shall 
send to the Title Company, with a copy to the Developer, a notice that Developer has complied 
with the provisions of this Section 16.5.4, together with an executed and recordable Release of 
Rights of Reverter (the “Reverter Release”) releasing the Authority’s Right of Reverter as to the 
Sub-Phase for which the Increased Adequate Security has been provided.  The notice shall direct 
the Title Company to record the appropriate Reverter Release and provide a conformed copy of 
such recorded Reverter Release to the Authority, any Mortgagee requested by Developer, and 
Developer (such notice, the “Reverter Release Recordation Notice”).   



16.6 Independence of Major Phases, Sub-Phases and Vertical Improvements.  
Subject to the Authority’s termination rights as set forth in Sections 3.8.1, 3.8.2, 3.8.3, 16.3.3 and 
16.4, the Parties expressly recognize and agree that (i) an Event of Default as to one Sub-Phase 
shall not by itself be the basis for an Event of Default for other Sub-Phases for which Developer 
or an Affiliate of Developer has obtained a Sub-Phase Approval and (ii) an Event of Default for 
a Vertical Developer shall not be an Event of Default for Developer, an Affiliate of Developer or 
other Vertical Developers.  Notwithstanding the foregoing, an Event of Default pertaining to the 
failure to Commence or to Complete Infrastructure and Stormwater Management Controls or 
Required Improvements in a Major Phase or Sub-Phase will be deemed an Event of Default for 
all future Major Phases for which there has not been a Major Phase Approval and all Sub-Phases 
for which there has not been a Sub-Phase Approval, provided, that this sentence shall not apply 
to a Major Phase that has been Transferred to a Third Party pursuant to an Assignment and 
Assumption Agreement that was Approved by the Authority Director.  Nothing in this Article 16 
shall be deemed to supersede or preclude the rights and remedies of the City or the Authority to 
require compliance with any Approval, Authorization, or other entitlement granted for the 
development or use of the Major Phase, Sub-Phase or Vertical Improvement, which rights and 
remedies shall be in addition to the rights and remedies under this Article 16.   



16.7 Reserved. 



16.8 Rights and Remedies Cumulative.  Except as expressly limited by this 
DDA (such as in Sections 16.3.2 and 16.3.3), the rights and remedies of the Parties contained in 
this DDA shall be cumulative, and the exercise by any Party of any one or more of such 
remedies shall not preclude the exercise by it, at the same or different times, of any other 
remedies contained in this DDA for the same breach by the applicable Party.  In addition, the 
remedies provided in this DDA do not limit the remedies provided in other agreements and 
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documents.  Otherwise, except as provided in this Section 16.8, neither Party shall have any 
remedies for a breach of this DDA by the other Party except to the extent such remedy is 
expressly provided for in this DDA. 



16.9 No Implied Waiver.  No waiver made by a Party for the performance or 
manner or time of performance (including an extension of time for performance) of any 
obligations of the other Party or any condition to its obligations under this DDA shall be 
considered a waiver of the rights of the Party making the waiver for a particular obligation of the 
other Party or condition to its own obligation beyond those expressly waived in writing. 



17. Transfer and Development of Lots.  



17.1 In General.  Developer will Transfer Lots to Vertical Developers 
(including Affiliates of Developer, when acting as a Vertical Developer) who will construct 
Vertical Improvements on such Lots in accordance with the terms of the Vertical DDA or 
LDDA.  Developer will be entitled to Transfer Lots to Vertical Developers prior to issuance of a 
Certificate of Completion for the Infrastructure and Stormwater Management Controls, so long 
as Developer retains ultimate responsibility for Completion of the Infrastructure and Stormwater 
Management Controls in accordance with the Schedule of Performance and Authority holds 
Adequate Security therefore.  The Parties acknowledge that except as otherwise provided for 
certain Commercial Lots described in Section 17.2 hereof, and Required Improvements, there 
shall be no Outside Date for the Transfer or Vertical Development of Market Rate Lots and 
Commercial Lots. 



17.2 Commercial Lots.  Certain Lots designated for commercial use or 
development in the Land Use Plan (collectively, the “Commercial Lots”) will be divided into 
two groups.  The first group (the “Critical Commercial Lots”), consists of Blocks M-1A and 
M-1B and Buildings 1, 2 and 3 identified on the Land Use Plan.  The second group (the “Non-
Critical Commercial Lots”) consists of Blocks C2-H, Y1-H and the Senior Officers Quarters 
Historic District (“SOQHD”) identified on the Land Use Plan, and any of the Critical 
Commercial Lots that Developer elects not to develop under Section 17.2.1.   



17.2.1 Developer Rights and Timing for Development of Critical 
Commercial Lots.  Developer by itself or in joint ventures with other development partners 
(“Developer Commercial JVs”) shall have the right, but not the obligation, to develop the 
Critical Commercial Lots, subject to the timing set forth in this Section 17.2.1; provided, 
Developer shall have the obligation to develop the Required Improvements in accordance with 
the Schedule of Performance.  Except as may otherwise be provided under the Schedule of 
Performance for Required Improvements, there shall be no Outside Date for development or 
Transfer of Blocks M-1A and M-1B; provided, however, that if Developer elects not to develop 
Block M-1A or M-1B, then it shall Auction the Lot in accordance with Section 17.2.6 and enter 
into a Vertical DDA with the successful bidder. For Buildings 1, 2 or 3, except as may otherwise 
be provided under the Schedule of Performance for Required Improvements and the Community 
Facilities Obligations, Developer shall have entered into an LDDA and Ground Lease with 
Authority for uses consistent with the Development Requirements including this DDA within ten 
(10) years for Buildings 1 and 2, and fifteen (15) years for Building 3, after the Major Phase 
Approval is granted for the Major Phase in which the Critical Commercial Lot is located, or if it 
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has elected not to develop the applicable Lot, shall have Auctioned the LDDA and Ground Lease 
opportunity within the same time periods in accordance with Section 17.2.6.  Failure to meet the 
timeframes established in this Section 17.2.1 (excluding timeframes set forth in the Schedule of 
Performance for Required Improvements or Community Facilities Obligations) shall not be a 
default under this DDA, but Authority shall thereafter have the right to develop or market and 
ground lease the applicable Critical Commercial Lot to third parties for development, subject to 
the restrictions on use set forth in Section 21.12, and Developer shall no longer have any rights 
to such applicable Critical Commercial Lots under this Agreement. 



17.2.2 Development and Timing of Non-Critical Commercial Lots.  
Developer shall Auction the vertical development and ground lease rights to Block C2-H in 
accordance with Section 17.2.6 at such time as is deemed appropriate by Developer, in its sole 
discretion.  Developer shall Auction the vertical development and ground lease rights to Block 
Y1-H and the SOQHD in accordance with Section 17.2.6 no later than five (5) years after the 
Outside Date in the Schedule of Performance for Completion of Infrastructure and Stormwater 
Management Controls related to the applicable Lot (or at such earlier time as is provided in the 
following sentence with respect to the SOQHD, or at such earlier or later time as is mutually 
agreed-upon by the Parties, each in their sole discretion).  If Developer has not offered Block 
Y1-H or the SOQHD for Auction within the time required hereunder, or with respect to the 
SOQHD, prior to such date the Authority identifies an economically viable user that will 
renovate all or a portion of the SOQHD in accordance with the Secretary of Interior Standards, 
then Authority shall thereafter have the right to develop or market and ground lease the 
applicable Non-Critical Commercial Lot to third parties for development, subject to the 
restrictions on use set forth in Section 21.12, and Developer shall no longer have any rights to 
such applicable Critical Commercial Lot under this Agreement. 



17.2.3 Transfer of Non-Critical Commercial Lots.  Developer shall 
Transfer by Auction in accordance with Section 17.2.6 any Non-Critical Commercial Lot 
through a Vertical DDA, or with respect to a Non-Critical Commercial Lot on Public Trust 
property, a Vertical LDDA.  The Authority shall enter into a Vertical DDA or LDDA with the 
Developer, provided the Authority has not exercised it right to develop or market and ground 
lease such Lot in accordance with Section 17.2.1 or Section 17.2.2 above, and the successful 
bidder for the applicable Non-Critical Commercial Lot, which Vertical DDA or Vertical LDDA 
shall include such additional terms and conditions, including a scope of development, that reflect 
the uses and financial offer negotiated with the successful bidder, which terms shall be Approved 
by Authority and Developer.  The applicable Non-Critical Commercial Lots on Public Trust 
property shall be ground leased directly by the Authority to the Vertical Developers. 



17.2.4 Revenues from Critical Commercial Lots.  If Developer by itself or 
through a Developer Commercial JV develops the Critical Commercial Lots, the sales price or 
capitalized ground lease rent (as the case may be) for the Critical Commercial Lots purchased by 
or ground leased to Developer or the Developer Commercial JVs (the “Critical Commercial 
Lots Payment”) shall be derived from the Proforma (including the financial model of any 
Vertical Development that requires subsidy) prepared by Developer and Approved by the 
Authority in connection with the Approval of the Sub-Phase Application that contains the 
applicable Critical Commercial Lot, showing reasonable detail of projected revenues, expenses, 
subsidies and/or target returns associated with the Critical Commercial Lots, acknowledging that 
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to the extent that the Critical Commercial Lots require subsidy for development as reasonably 
determined by Developer, which determination must be supported by the independent appraiser 
letter report described below, the Critical Commercial Lots Payment may be zero dollars ($0.00).  
Developer will provide this information derived from the Proforma to an independent appraiser 
having at least ten (10) years experience in the San Francisco retail leasing market mutually 
agreed upon by Developer and the Authority, and shall provide to the Navy and the Authority a 
letter report confirming the appropriateness of Developer’s assumptions related to the Critical 
Commercial Lots.  No potential or actual investor or lender shall be prohibited by an exclusivity 
agreement between the Developer and other investors or lenders from participating in any 
financing of any Commercial Lot or any other commercial product type developed by parties 
other than Developer.   



17.2.5 Transfer by Developer of Developed Critical Commercial Lots.  
Developer or a Developer Commercial JV may, in its sole discretion, subsequently convey any 
of the developed Critical Commercial Lots (the “Developed Critical Commercial Lots”) to a 
third party; provided, however, that any and all revenues received by Developer or a Developer 
Commercial JV arising from or associated with the conveyance of the Developed Commercial 
Lots shall be included in Gross Revenues.  Transfer of the Developed Critical Commercial Lots 
shall be by sale, or by sub-Ground Lease or assignment of Ground Lease in accordance with the 
terms thereof, provided, however, with respect to the first transfer of a Ground Lease by 
Developer or a Developer Commercial JV, the transferee shall be required to pay a transfer price 
based upon the fair market value for the right to occupy the applicable Developed Critical 
Commercial Lot on the terms and conditions of the Ground Lease, including the ground rent 
under the Ground Lease of zero dollars ($0.00), if applicable.  If Developer elects to transfer a 
Developed Critical Commercial Lot to a Developer Commercial JV, the transfer price shall be 
determined in accordance with the Appraisal Process described in Section 17.4 hereof.  If 
Developer or a Developer Commercial JV elects to transfer a Developed Critical Commercial 
Lot to a non-Affiliated third-party entity (such parcel, a “Non-Developer Critical Commercial 
Lot”), the transfer price shall be determined by Auction pursuant to the Auction process 
applicable to Commercial Lots, as set forth in Section 17.2.6 below.  



17.2.6 Auction Process for Commercial Lots.  The Auction for any Non-
Critical Commercial Lot to the extent required hereunder shall require a mutually agreed upon 
minimum bid price based on the Proforma prepared by the Developer and Approved by the 
Authority in connection with the Approval of the Sub-Phase Application that contains the 
applicable Non-Critical Commercial Lot.  The minimum bid price shall be set and confirmed by 
an independent appraiser letter according to the process described in Section 17.2.4 no sooner 
than three (3) months prior to the commencement of the Auction period.  The Non-Critical 
Commercial Lot subject to the Auction will be submitted for offer for a reasonable period of 
time, as determined by Developer and the Authority, through licensed commercial real estate 
brokers having at least five (5) years experience in Bay Area commercial real estate selected by 
Developer.  The pool of qualified bidders in the Auction of any Non-Critical Commercial Lots or 
any Non-Developer Critical Commercial Lots shall be determined by the Authority and 
Developer prior to the applicable Auction based on the Auction Bidder Selection Guidelines 
applicable to Commercial Lots (attached hereto as Exhibit T).  The pool of qualified bidders in 
the Auction of any Non-Critical Commercial Lot or any Non-Developer Critical Commercial Lot 
and the minimum bid price for the Auction of the Non-Developer Critical Commercial Lots shall 
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be provided to the Navy and the Authority at least ten (10) days prior to the applicable Auction.  
If no minimum bids from qualified bidders are received for the Non-Critical Commercial Lots at 
the close of the Auction period, Developer and/or its Affiliates will have the option, to be 
exercised by written notice within sixty (60) days after the close of the Auction period, to 
purchase such Non-Critical Commercial Lots based upon an appraisal in accordance with 
Section 17.4 hereof.  If Developer does not timely exercise the option to purchase unsold Non-
Critical Commercial Lots, the Authority and Developer shall within one hundred twenty (120) 
days after the expiration of the Auction period, mutually agree upon a new minimum bid price to 
be used in a new Auction, which may take the form of adjustment to the Proforma minimum bid 
price or an appraisal.  If the Parties are unable to agree on a new minimum bid price within the 
allotted time, the matter shall be submitted to the dispute resolution procedure of Section 15.3.2 
(Expedited Dispute Resolution Procedure).  Within six (6) months after establishment of the new 
minimum bid price, Developer shall re-bid the Non-Critical Commercial Lot.  If no qualified 
bids are received for the Non-Developer Critical Commercial Lots that are acceptable to 
Developer, Developer shall reserve the right to withdraw the Non-Developer Critical 
Commercial Lot from sale and re-bid the Non-Developer Critical Commercial Lot at such future 
time as Developer’s deems appropriate in its reasonable judgment, but in no event later than two 
(2) years after the prior Auction.   



17.3 Sale of Market Rate Lots.  Developer has the right to purchase Market 
Rate Lots for up to sixty percent (60%) of the Market Rate Units (the “Developer Lots”), at a 
purchase price established by the Appraisal Process described in Section 17.4.  Market Rate Lots 
for approximately twenty percent (20%) of the Market Rate Units shall be available for purchase 
at a purchase price established by the Appraisal Process by joint ventures in which the Developer 
or its Affiliates have no more than a fifty percent (50%) ownership interest and under which a 
non-Affiliated joint venture partner exercises management control as the “managing partner” (or 
member, as the case may be) of the joint venture entity (collectively, the “JV Lots”).  In order to 
ensure that the Developer Lots and JV Lots are sold at fair market value, Market Rate Lots for 
approximately twenty percent (20%) of the Market Rate Units will be offered for sale via 
Auction (collectively, the “Residential Auction Lots”) in accordance with Section 17.5.  No 
potential or actual investor or lender shall be prohibited by an exclusivity agreement between the 
Developer and other investors or lenders from participating in any financing of any Market Rate 
Lot or any other residential product type developed by parties other than Developer.   



17.3.1 Developer Lots.  Unless otherwise agreed upon by the Parties in 
their reasonable discretion, no more than one-third of the Developer Lots (which also equals 
20% of the Market Rate Lots) can be sold directly to Developer, and the balance of the 
Developer Lots may be sold to an entity or entities comprised of some or all of the same partners 
as Developer, but having a materially different capital structure than Developer, in accordance 
with the Appraisal Process.  Concurrent with the sale of any Developer Lot to an entity or 
entities comprised of some or all of the same partners as Developer, but having a materially 
different capital structure than Developer, a duly authorized officer of Developer shall provide 
the Authority and the Navy with a certified statement that the prospective purchaser has a 
materially different capital structure than Developer.  For purposes hereof, an entity having a 
“materially different capital structure” means an entity comprised of some or all of the same 
partners as Developer but one in which there has been a cumulative change of at least 25% in the 
capital positions of all the partners, and at least one of the partners has changed its capital 
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position by at least 15%.  Before the close of escrow for any Sub-Phase, the Developer will 
provide to the Authority and the Navy a list of equity investors for that Sub-Phase.  During the 
implementation of any Sub-Phase, Developer will provide to the Authority and the Navy 
immediately prior to the sale of any parcels to an Affiliate of Developer or the equity investors of 
that Major Phase, a notice of such Affiliate sale which notice shall describe why the sale is 
permitted under the terms of this Agreement.  Prior to the close of any sale directly to Developer, 
Developer shall provide to the Authority and the Navy a letter from a real estate broker or 
licensed real estate professional familiar with the Bay Area market who is not an Affiliate of 
Developer and has no equity investment in Developer in such Sub-Phase, finding that the 
acquisition and development of the Market Rate Lot by Developer is appropriate in the context 
of then-existing market conditions.  The basis of such findings could include, but is not limited 
to, establishing a new product type, initiating or establishing a new product type, initiating or 
establishing the development of a new phase in the Project, responding to changes in market 
conditions, or other similar market-based factors.  Any disputes arising out of this Section 17.3.1 
shall be referred to the arbitration process for Expedited Arbitration Matters set forth in Section 
15.3.2 hereof. 



17.4 Appraisal Process. The process described in this Section 17.4 (the 
“Appraisal Process”) shall apply to the Developer Lots, the JV Lots, those Developed Critical 
Commercial Lots for which an appraisal is required under Section 17.2.5, and those Non-Critical 
Commercial Lots for which an appraisal is required under Section 17.2.6.  The Authority and 
Developer shall confer and select an appraiser from the Qualified Appraiser Pool for each such 
Developed Critical Commercial Lot, Non-Critical Commercial Lot, Developer Lot or JV Lot to 
be appraised.  An appraisal used for the purpose of determining the parcel sale price (or Ground 
Lease rent, if applicable) shall be updated if a sales contract (or Ground Lease) for such parcel 
has not been executed within one (1) year from the date of the appraisal. 



17.4.1 Qualified Appraiser Pool.  Appraisals of any Developed Critical 
Commercial Lots required to be appraised by Section 17.2.5, Non-Critical Commercial Lots for 
which an appraisal is required under Section 17.2.6, the Developer Lots and JV Lots shall be 
conducted by a qualified appraiser, which for purposes of this DDA shall be defined as an 
appraiser (i) licensed in the State of California as a Certified General Appraiser and holding the 
MAI designation from the Appraisal Institute, (ii) practicing or working for at least ten (10) years 
in either a national firm, or regional firm based in California, (iii) who is not an Affiliate of the 
Developer and has no equity investment in the Developer or the Project investors, (iv) who has 
particular experience with coastal California real property transactions involving the Product 
Type that is the subject of the appraisal, and (v) who has no conflict of interest as evidenced by 
contractual relationships with Developer either existing or in the immediately prior twenty-four 
(24) months, unless a conflict waiver is obtained from the Authority (and, if required under the 
Conveyance Agreement, the Navy).  The Parties have agreed upon a list of pre-qualified 
appraisers, which list is attached hereto as Exhibit U (the “Qualified Appraiser Pool”).  From 
time to time, either Party may propose in writing to add or subtract additional persons meeting 
the above qualifications.  If the Parties disagree on a proposed addition or subtraction, then the 
Parties shall follow the dispute resolution procedure for Expedited Arbitration Matters set forth 
in Section 15.3.2. 
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17.4.2 Appraisal Instructions.  The selected appraiser shall appraise the 
applicable Developer Lot, JV Lot, Developed Critical Commercial Lot (to the extent subject to 
appraisal by Section 17.2.5), or Non-Critical Commercial Lot (to the extent subject to appraisal 
by Section 17.2.6) utilizing appraisal instructions substantially in the form of those attached 
hereto as Exhibit V, as the Parties hereto may agree to amend from time to time which agreement 
shall not be unreasonably withheld, conditioned or delayed.  If an Excess Land Appreciation 
Structure is established in a Major Phase by Product Type, such structure will be deemed to 
apply to all Market Rate Lots of that Product Type in the applicable Major Phase, and the 
appraisal instructions shall incorporate such terms.  If an Excess Land Appreciation Structure 
established for a Major Phase is later revised in connection with a Sub-Phase Approval in 
accordance with Section 6.2.3(d) hereof, then such structure will be deemed to apply to all 
Market Rate Lots in the applicable Sub-Phase and the appraisal instructions shall incorporate 
such terms.  If material changes are proposed to appraisal instructions, including assumptions, 
special assumptions, limiting conditions, hypothetical conditions, and other special instructions, 
the requesting Party shall propose such amendment in writing, and, if the Parties disagree, they 
shall follow the dispute resolution procedure for Expedited Arbitration Matters set forth in 
Section 15.3.2.  



17.4.3 Notification of Appraisal.  Developer, on behalf of the Authority, 
shall provide to the Navy, with a copy to the Authority,  documentation of appraiser selection 
and appraisal instructions prior to the commencement of an appraisal, and shall provide a copy of 
the complete appraisal promptly following completion of such appraisal. 



17.5 Auction Process for Residential Auction Lots.  The Authority and 
Developer prior to the approval of any Major Phase Application, shall jointly determine the pool 
of qualified bidders for each Auction of a Residential Auction Lot based on the Auction Bidder 
Selection Guidelines for Residential Auction Lots (attached hereto as Exhibit W) set forth for 
each Product Type, as agreed upon by the Parties.  In the event no qualified third party bids are 
received at or above the minimum bid price for the Residential Auction Lots (as determined in 
the Major Phase Decisions described in Section 6.2.3), Developer and/or its Affiliates will have 
the option by written notice within sixty (60) days after the close of the Auction period to 
purchase such Residential Auction Lots at the minimum bid price and any Residential Auction 
Lots so acquired by Developer shall not be deemed to apply against the percentage limits 
otherwise applicable to the Developer Lots or the JV Lots.  If Developer does not timely exercise 
the option to purchase unsold Residential Auction Lots, then the Authority and Developer shall 
within one hundred twenty (120) days after the expiration of the Auction period mutually agree 
upon a new minimum bid price to be used in a new Auction (the “Re-Setting of the Minimum 
Bid Price”). If the Parties are unable to agree on a new minimum bid price within the allotted 
time, the matter shall be submitted to the dispute resolution procedure for Expedited Arbitration 
Matters set forth in Section 15.3.2.  The Re-Setting of the Minimum Bid Price may take the form 
of adjustment to the Proforma minimum bid price or an appraisal. 



17.5.1 Timing of Residential Auction Lots Selection.  The Residential 
Auction Lots will be selected by mutual agreement by the Authority and the Developer prior to 
approval of each Major Phase Application, as such selection may be revised in a subsequent 
approved Sub-Phase Application.  The Residential Auction Lots will be offered for sale at such 
time as reasonably deemed appropriate by Developer in light of then-current market conditions 
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and such sale shall be subject to Completion of Infrastructure and Stormwater Management 
Controls serving the applicable Residential Auction Lot. 



17.5.2 Residential Auction Lots as Benchmarks.  The Residential Auction 
Lot sales prices, as deemed appropriate by the appraisers, and other relevant market data shall be 
used as comparables in the appraisal process for the Developer Lots and the  JV Lots.  The mix 
of Product Types of the Market Rate Lots subject to Auction shall roughly mirror that of the 
Market Rate Lots to be allocated and sold in that Major Phase, with a goal of selecting at least 
one representative parcel for each Market Rate Lot Product Type offered in that Major Phase.  
For the purposes of this DDA, “Product Types” are defined as a residential building with a 
typical unit count and building typology that allows general assumptions of construction costs.  
Examples of such Product Types are townhomes; low rise (up to 70’ in height); mid rise (above 
70’ and up to 125’ in height); and towers (above 125’ in height). 



17.5.3 Guidelines for Residential Auction Lots Selection.  The 
distribution and selection of the Residential Auction Lots shall be based on a principle of 
nondiscrimination.  The selected Residential Auction Lots shall be generally representative of 
the average advantages and disadvantages of the Market Rate Lots to be developed in that Major 
Phase.  Factors to be considered in such selection include, but are not limited to, parcel size, 
views, proximity to parks, proximity to the transit center, proximity to the Job Corps site, 
proximity to the Bay Bridge, proximity to the retail core and exposure to wind (collectively, the 
“Guidelines for Residential Auction Lot Selection”), attached hereto as Exhibit X.    



17.5.4 Conveyance Agreement Exhibits.  Exhibits Q, T, U, V, W and X 
referenced in this Article 17 are also exhibits to the Conveyance Agreement and, subject to 
Section 28.38 hereof, will be attached to this DDA in the form attached to the executed version 
of the Conveyance Agreement. 



18. Mitigation Measures. 



18.1 Mitigation Measures.  Developer and the Authority agree that the 
construction and subsequent operation of the Infrastructure and Stormwater Management 
Controls, Vertical Improvements and Required Improvements, if applicable, shall be in 
accordance with the mitigation measures identified in the Project MMRP (the “Mitigation 
Measures”).  Developer shall comply with and perform the Mitigation Measures as and when 
required by the Project MMRP except for those Mitigation Measures or portions of Mitigation 
Measures for which the performance obligations are expressly obligations of the Authority, the 
City or another Governmental Entity.  The responsibility to implement applicable Mitigation 
Measures shall be incorporated by Developer or the Authority, as applicable, into any applicable 
contract or subcontract for the construction or operation of the Improvements, including the 
Vertical DDA/LDDAs.  The Authority shall comply with and perform the Mitigation Measures 
or portions of Mitigation Measures that are the obligation of the Authority as and when required, 
and shall use good faith efforts, consistent with the Interagency Cooperation Agreement, to cause 
the necessary City Agencies to comply with and perform the Mitigation Measures or portions of 
Mitigation Measures that are the obligations of the City as and when required. 
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19. Authority Costs. 



19.1 Authority Costs and Revenues. 



19.1.1 “Authority Costs” means all costs and expenses actually incurred 
and paid by the Authority in accordance with the Authority’s annual budget approved by the 
Authority Board and the Board of Supervisors (the “Annual Authority Budget”), including 
costs and expenses relating to performing the Authority’s obligations under this DDA, other 
Authority contracts and grants, and the Conversion Act. 



19.1.2 “Authority Revenues” means all revenues payable to Authority 
for each applicable year, including projected Interim Lease Revenues, Marina Revenues and any 
other sources of revenue received by Authority from any sources whatsoever other than 
Developer or Vertical Developers. 



19.1.3 The Parties acknowledge that the Annual Authority Budget shall 
comply with applicable requirements of the Conversion Act, the Public Trust, the Conveyance 
Agreement and the City's Charter. 



19.2 Annual Budget.  Within ninety (90) days after the Effective Date, the 
Authority and Master Developer shall meet and confer to create a base line budget ("Base Line 
Budget") that includes projected Authority Costs and Authority Revenues.  On or before May 1 
with respect to Fiscal Year 2012-13 and each subsequent Authority Fiscal Year during the term 
of this DDA, the Authority and Master Developer shall meet and confer regarding the Authority 
Costs reasonably expected to be incurred and Authority Revenues reasonably expected to be 
received during that succeeding Authority Fiscal Year.  Prior to such meetings, the Authority 
shall prepare a preliminary budget (the "Annual Preliminary Budget") estimating the 
anticipated Authority Cost and Authority Revenues.  The preliminary budget of Authority Costs 
shall include (i) the staff positions for all Authority staff, (ii) a general description of the duties 
of each such staff person relative to the Project, (iii) an identification of each third-party 
professional expected to be paid by the Authority during such year together with a description of 
the expected duties of such professional, the method of compensation and the expected total cost 
of such professional for such year, (iv) a general description of the costs and expenses related to 
the operation and maintenance of NSTI, including compliance with the terms of the TIHDI 
Agreement to provide assistance to TIHDI and TIHDI Member Organizations, subject to Section 
19.3 below, and (v) a general description of the costs and expenses related to the management 
and implementation of the Project.  The Annual Preliminary Budget shall include a projection of 
anticipated revenues payable to Authority for the year, including projected Authority Revenues.  
Based on such meetings and other relevant information available to the Authority, the Authority 
shall update such Annual Preliminary Budget for Authority Costs for such Authority Fiscal Year, 
broken down by fiscal quarter and including the information set forth in clauses (i) through (v) 
above (an “Annual Authority Draft Budget”) and deliver the same to Master Developer.  The 
Parties acknowledge that the Annual Authority Draft Budget is subject to review and approval by 
the Authority Board and the Board of Supervisors in their sole and absolute discretion.  The 
Parties further acknowledge and agree that the Annual Authority Budget may need to be 
modified by the Authority and the Board of Supervisors from time to time during the Authority 
Fiscal Year.   
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19.3 Community Service Costs.  The Parties acknowledge that the Base Line 
Budget will include certain line items to provide community services consistent with the 
amounts and types of Authority's existing  practice on NSTI.  If Authority proposes in any 
Authority Fiscal Year to make any material increase to the scope or funding levels of such 
services, prior to including any such material changes in the Annual Authority Draft Budget, the 
Authority shall provide Master Developer with a list of all changes, including types and amounts 
of funding proposed, with a written justification describing the need, the amount, the benefit to 
the community and an explanation as to why such need is unlikely to be met without the amount 
of additional funding requested.  Authority shall meet and confer with Master Developer to 
discuss the proposed increase. 



19.4 Reporting.  Within ninety (90) days following the end of each calendar 
quarter during the term of this DDA, the Authority Director shall deliver to Developer a 
summary of Authority Costs and Revenues incurred during such quarter together with a 
comparison of the Authority Costs and Revenues incurred with those set forth in the relevant 
Annual Authority Budget (an “Authority Costs and Revenue Report”).  Each Authority Costs 
and Revenue Report shall contain a certification by the Authority Director that such Authority 
Costs and Revenue Report, to his or her knowledge, is complete and complies with the terms of 
this Article 19.  The summary shall be in a reasonably detailed form and shall include (i) a 
general description of the services performed and Authority Costs incurred, (ii) the fees and costs 
incurred and paid by the Authority under the Interagency Cooperation Agreement, (iii) the fees 
and costs of third-party professionals and copies of invoices from such third-party professionals; 
and (iv) all other costs and expenses of Authority in carrying out its duties.  The Authority shall 
provide such additional information and supporting documentation as Developer may reasonably 
request regarding Authority Costs incurred.  The Authority and Developer shall cooperate with 
one another to develop a reporting format that satisfies the reasonable informational needs of 
Developer without divulging any privileged or confidential information of the Authority, the 
City, or their respective contractors.  The Authority Costs and Revenue Report shall be binding 
on Developer in the absence of error demonstrated by Developer within six (6) months of 
Developer’s receipt of the same. 



19.5 Payment of Authority Costs.  The Authority may from time to time 
establish a fee for service mechanism for Authority Costs incurred by it pursuant to this DDA, 
although such mechanism may not result in higher Authority Costs than if the system outlined in 
Section 19.2 were observed.  Any such fees collected shall be shown in the Authority Costs and 
Revenue Report for purposes of determining the Authority Costs due and owing from Developer 
under this DDA.   



19.6 Payment for Shortfall in Authority Costs.  In each calendar quarter, 
Authority shall apply all Authority Revenues against all Authority Costs described in each 
Authority Costs and Revenues Report in accordance with the requirements of applicable laws, 
including the Conversion Act and the City's Charter.  Developer shall reimburse Authority for 
the amount by which the Authority Costs exceed Authority Revenues and reasonable reserves for 
that quarter, as shown in the Authority Costs and Revenues Report, no later than sixty (60) days 
after the receipt of the Authority Costs and Revenue Report from the Authority.  The Parties 
shall meet and confer in good faith to resolve any disputes regarding an Authority Costs and 
Revenue Report.  In addition to the other remedies provided in this DDA, the Authority shall 
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have the right to terminate or suspend any work for a Party under this DDA upon such Party’s 
failure to pay amounts due and owing hereunder, and continuing until such Party makes payment 
in full to the Authority.  No such failure to pay by a Party shall affect the Authority’s obligations 
to any other Party under this DDA. 



19.7 Interim Lease Revenues.  The Authority shall collect and distribute 
Interim Lease Revenues in accordance with the priority set forth in Section 6.1 of the Financing 
Plan. 



19.8 Payment of City Costs and Ramps Payment.  Under the Development 
Agreement and the Interagency Cooperation Agreement, City Agencies must submit quarterly 
invoices for all City Costs incurred by the City Agency for reimbursement under the 
Development Agreement, which invoices shall be gathered by Authority.  Authority shall gather 
all such invoices so as to submit one combined City bill to Developer each quarter.  As described 
in the Development Agreement and the Interagency Cooperation Agreement, Developer shall 
pay City for all City Costs during the Term within thirty (30) days following receipt of a written 
invoice.  Developer shall not be obligated for the payment of any City Cost that is not invoiced 
to Developer within twelve (12) months from the date the City Cost was incurred.  Amounts due 
for the Ramps Subsidy in accordance with the SFCTA MOA, as amended (as more particularly 
described in Section 13.3.6 hereof), shall be invoiced within thirty (30) days prior to each due 
date thereunder, and shall be payable as a City Cost to the SFCTA or the Authority, as directed. 



20. Financing; Rights of Mortgagees. 



20.1 Right to Mortgage.  Developer and any Person to whom any of them 
Transfers its respective interest in this DDA, as permitted under this DDA (collectively and 
individually, as the case may be, a “Mortgagor”) shall have the right, at any time and from time 
to time during the term of this DDA, to grant a mortgage, deed of trust or other security 
instrument (each a “Mortgage”) encumbering all or a portion of such Mortgagor’s respective 
ownership interest in all or a portion of the Project Site, together with such Mortgagor’s interest 
in any Project Accounts relating to such portions of the Project Site (including the right to 
receive payments from the Funding Sources or other revenue emanating from the Project Site) 
for the benefit of any Person (together with its successors in interest, a “Mortgagee”) as security 
for one or more loans related to the Project Site made by such Mortgagee to the Mortgagor to 
pay or reimburse costs incurred in connection with obligations under this DDA, subject to the 
terms and conditions contained in this Article 20.  Without limiting the foregoing, no Mortgage 
shall be granted to secure obligations unrelated to the Project Site or to provide compensation or 
rights to a Mortgagee in return for matters unrelated to the Project Site.  A Mortgagee may 
Transfer all or any part of or interest in any Mortgage without the consent of or notice to any 
Party; provided, however, that the Authority shall have no obligations under this DDA to a 
Mortgagee unless the Authority is notified of such Mortgagee. Furthermore, the Authority’s 
receipt of notice of a Mortgagee following the Authority’s delivery of a notice or demand to 
Developer or to one or more Mortgagees under Section 20.4 shall not result in an extension of 
any of the time periods in this Article 20, including the cure periods specified in Section 20.5. 
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20.2 Certain Assurances.  The Authority agrees to cooperate reasonably with 
each Mortgagor or prospective Mortgagor in confirming or verifying the rights and obligations 
of the Mortgagee. 



20.3 Mortgagee Not Obligated to Construct.  Notwithstanding any other 
provision of this DDA, including those that are or are intended to be covenants running with the 
land, a Mortgagee, including any Person who obtains title to all or any portion of or any interest 
in the Project Site as a result of foreclosure proceedings, or conveyance or other action in lieu 
thereof, or other remedial action, including (a) any other Person who obtains title to real property 
in the Project Site or such portion from or through such Mortgagee or (b) any other purchaser at 
foreclosure sale, shall in no way be obligated by the provisions of this DDA, to Commence or 
Complete Infrastructure and Stormwater Management Controls or Required Improvements or to 
provide any form of Adequate Security for such Commencement or Completion.  Nothing in this 
Section 20.3 or any other Section or provision of this DDA, shall be deemed or construed to 
permit or authorize any Mortgagee or any other Person to devote all or any portion of the Project 
Site to any uses, or to construct any improvements, other than uses or Improvements consistent 
with the Development Requirements. 



20.4 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  
Whenever the Authority shall deliver any notice or demand to a Mortgagor for any breach or 
default by such Mortgagor in its obligations or covenants under this DDA, the Authority shall at 
the same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on 
the portion of the Project Site or any interest in the revenues therefrom or related thereto that is 
the subject of the breach or default who has previously made a written request to the Authority 
for a copy of any such notices.  The Authority’s notice shall be sent to the address specified by 
such Mortgagee in its most recent notice to the Authority.  In addition, if such breach or default 
remains after any cure period permitted under this DDA, as applicable, has expired, the 
Authority shall deliver a notice of such failure to cure such breach or default to each such 
Mortgagee at such applicable address.  A delay or failure by the Authority to provide such notice 
required by this Section 20.4 shall extend, for the number of days until notice is given, the time 
allowed to the Mortgagee for cure. 



20.5 Mortgagee’s Option to Cure Defaults.  Before or after receiving any notice 
of failure to cure referred to in Section 20.4, each Mortgagee that has received interest in real 
property shall have the right (but not the obligation), at its option, to commence within the same 
period as Developer to cure or cause to be cured any Event of Default, plus an additional period 
of (a) thirty (30) days to cure a monetary Event of Default and (b) sixty (60) days to cure a non-
monetary Event of Default that is susceptible of cure by the Mortgagee without obtaining title to 
the applicable real property.  If an Event of Default is not cured within the applicable cure period 
(or cannot be cured by the Mortgagee without obtaining title to the applicable real property), the 
Authority nonetheless shall refrain from exercising any of its remedies for the Event of Default 
and shall permit the cure by Mortgagee of such Event of Default if, within the Mortgagee’s 
applicable cure period:  (i) the Mortgagee has a recorded security interest in the applicable real 
property and notifies the Authority in writing that the Mortgagee intends to proceed with due 
diligence to foreclose the Mortgage or otherwise obtain title to the subject real property; (ii) the 
Mortgagee commences foreclosure proceedings within sixty (60) days after giving such notice, 
and diligently pursues such foreclosure to completion; and (iii) after obtaining title, the 
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Mortgagee diligently proceeds to cure those Events of Default:  (A) that are susceptible of cure 
by the Mortgagee; and (B) of which the Mortgagee has been given written notice by the 
Authority under Section 20.4 or thereafter.  Notwithstanding the foregoing, no Mortgagee shall 
be required to cure any Event of Default that is personal to the Mortgagor (by way of example 
and not limitation, such Mortgagor’s bankruptcy, failure to submit required information in the 
possession of such Mortgagor), and the completion of a foreclosure and acquisition of title to the 
applicable real property by the Mortgagor shall be deemed to be a cure of such Events of 
Default.  Although no Mortgagee is obligated to do so, any Mortgagee that directly or indirectly 
obtains title and that properly Completes the Infrastructure and Stormwater Management 
Controls or Improvements relating to the applicable portion of Project Site in accordance with 
this DDA shall be entitled, upon written request made to the Authority, to a Certificate of 
Completion.   



20.6 Mortgagee’s Obligations with Respect to the Property.  Except as set forth 
in this Article 20, no Mortgagee shall have any obligations or other liabilities under this DDA 
unless and until it acquires title by any method to all or some portion of or interest in the Project 
Site (referred to as “Foreclosed Property”) and expressly assumes Developer’s rights and 
obligations under this DDA in writing.  A Mortgagee (or its designee) that acquires title to any 
Foreclosed Property (a “Mortgagee Acquisition”) shall take title subject to all of the terms and 
conditions of this DDA to the extent applicable to the Foreclosed Property, including any claims 
for payment or performance of obligations that are due as a condition to enjoying the benefits 
under this DDA from and after the Mortgagee Acquisition.  Upon completion of a Mortgagee 
Acquisition and written assumption of Developer’s rights and obligations under this DDA, the 
Authority shall recognize the Mortgagee as the Developer under this DDA.  The Authority shall 
have no right to enforce any obligation under this DDA personally against any Mortgagee unless 
such Mortgagee expressly assumes and agrees to be bound by this DDA in a form Approved by 
the Authority.  However, the Authority shall have the right to (i) terminate this DDA with respect 
to the Foreclosed Property if the Mortgagee does not agree to assume the rights and obligations 
of Developer relating to the Foreclosed Property in writing within ninety (90) days following a 
Mortgagee’s acquisition of title to the Foreclosed Property, and (ii) exercise its rights under 
Section 16.5 with respect to Foreclosed Property (regardless of whether there has been a 
foreclosure) in the event that a Mortgagee does not cure a Reversionary Default within the time 
permitted for cure herein.  If a Mortgagee or any Person who acquires title to real property in the 
Project Site from a Mortgagee assumes obligations to construct Improvements under this DDA, 
the Schedule of Performance with respect to the Foreclosed Property shall be extended as needed 
to permit such construction.   



20.7 No Impairment of Mortgage.  No default by a Mortgagor under this DDA 
shall invalidate or defeat the lien of any Mortgagee.  Neither a breach of any obligation secured 
by any Mortgage or other lien against the mortgaged interest nor a foreclosure under any 
Mortgage shall defeat, diminish, render invalid or unenforceable or otherwise impair 
Developer’s rights or obligations or constitute, by itself, a default under this DDA. 



20.8 Multiple Mortgages.  If at any time there is more than one Mortgage 
constituting a lien on a single portion of the Project Site or any interest therein, the lien of the 
Mortgagee prior in time to all others on that portion of the mortgaged property shall be vested 
with the rights under this Article 20 to the exclusion of the holder of any other Mortgage; 
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provided, however, that if the holder of a senior Mortgage fails to exercise the rights set forth in 
this Article 20, each holder of a junior Mortgage shall succeed to the rights set forth in this 
Article 20 only if the holders of all Mortgages senior to it have failed to exercise the rights set 
forth in this Article 20 and holders of junior Mortgages have provided written notice to the 
Authority under Section 20.4.  No failure by the senior Mortgagee to exercise its rights under this 
Article 20 and no delay in the response of any Mortgagee to any notice by the Authority shall 
extend any cure period or Developer’s or any Mortgagee’s rights under this Article 20.  For 
purposes of this Section 20.8, in the absence of an order of a court of competent jurisdiction that 
is served on the Authority, a title report prepared by a reputable title company licensed to do 
business in the State and having an office in City, setting forth the order of priorities of the liens 
of Mortgages on real property may be relied upon by the Authority as conclusive evidence of 
priority. 



20.9 Cured Defaults.  Upon the curing of any Event of Default by a Mortgagee 
within the time provided in Section 20.5, the Authority’s right to pursue any remedies for the 
cured Event of Default shall terminate. 



21. Transfers and Assignment. 



21.1 Developer’s Right to Transfer Major Phases and Sub-Phases.  Developer 
shall have the right to Transfer to a Transferee, in each case upon compliance with the provisions 
of this Section 21.1:  (i) the right to submit Major Phase Applications for one or more Major 
Phases, excluding the Initial Major Phase; (ii) the right to submit Sub-Phase Applications within 
any Major Phase(s), excluding the Initial Sub-Phases within the Initial Major Phase; (iii) the 
right to develop any Major Phases for which a Major Phase Approval has been obtained, 
excluding the Initial Major Phase; and (iv) the right to develop any Sub-Phase within a Major 
Phase for which a Sub-Phase Approval has been obtained, excluding the Initial Sub-Phases  
within the Initial Major Phase.  The Authority Board’s Approval shall be required for a Transfer 
pursuant to this Section 21.1.  Such Approval will not be unreasonably withheld, delayed or 
conditioned if the Transferee or Persons Controlling the Transferee: 



(a) have experience acting as the developer of projects similar in size 
and complexity to the development opportunity being Transferred (the “Experience 
Requirement”), as determined by the Authority Board in its reasonable discretion; 



(b) satisfy the Net Worth Requirement; 



(c) if the Transfer is under clause (i) or clause (ii) above, commit to 
submit a Major Phase Application and all Sub-Phase Applications for the development 
opportunity being Transferred, no later than the Outside Date for submission of the Major Phase 
Application or Sub-Phase Application, as applicable, or (B) ninety (90) days following the 
Authority’s Approval of the proposed Transfer if the Authority’s Approval occurs within the 
ninety (90) day period before the Outside Date for submission of the Major Phase Application or 
Sub-Phase Application, as applicable; 



(d) enter into an Approved Assignment and Assumption Agreement, 
as set forth in Section 21.6, provided that (i) for a Transfer under clause (ii) or (iv) the Approved 
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Assignment and Assumption Agreement does not release Developer of its obligations hereunder 
as to the applicable Sub-Phase, and (ii) as to a Transfer under clause (i) or (iii), the Approved 
Assignment and Assumption Agreement does not release Master Developer of its obligations 
under Section 1.5 as Master Developer;  



(e) provide Base Security and any Adequate Security as and to the 
extent required under Article 26, which shall apply to the obligations assumed by the Transferee 
unless replacement Base Security or Adequate Security is provided by the Transferee and 
Approved by the Authority Director; and 



(f) have not been suspended, disciplined, debarred or prohibited from 
contracting with the City or the Authority. 



Developer and any proposed Transferee shall provide detailed information to the 
Authority to demonstrate the Transferee’s satisfaction of the above requirements, a proposed 
Assignment and Assumption Agreement, and such additional documents and materials as are 
reasonably requested by the Authority Director.  Upon the Authority Director’s receipt of the 
foregoing, the Authority Director shall submit the proposed Transfer to the Authority Board at 
the next regularly-scheduled meeting of the Authority Board for which an agenda has not yet 
been finalized and for which the Authority can prepare and submit a staff report in keeping with 
Authority standard practices.  The Authority Board shall Approve or disapprove a request for 
Transfer.  The consideration, if any, paid by the Transferee to Developer in connection with the 
proposed Transfer shall be treated as Gross Revenues. 



21.2 Developer’s Right to Transfer Lots.  Subject to satisfaction of the 
conditions set forth in Section 10.7, Developer (and any Transferee) shall have the right without 
separate Approval of Authority pursuant to this Article 21 to Transfer Lots to Vertical 
Developers in accordance with the requirements of this DDA, including Article 17. 



21.3 Developer Affiliate Transfers; Reorganizations.  Developer shall have the 
right at any time to Transfer all or a portion of its rights and corresponding obligations under this 
DDA without the Approval of the Authority (except as set forth in this Section 21.3) if (i) 
Developer is not then in Material Breach, (ii) the Transferee is Controlled by Developer or by a 
Person that Controls Developer, or the Transferee is Approved by the Authority Director if the 
Transferee is an Affiliate of Developer that is not Controlled by Developer or by a Person that 
Controls Developer, and (iii) the Transferee or Persons Controlling the Transferee satisfy the 
Experience Requirement.  Any such Transfer may be effected by the consolidation or merger of 
Developer into or with any other business organization whether or not Developer is the surviving 
entity under applicable law if the foregoing requirements are otherwise met.  Any Transferee 
under this Section 21.3 shall be deemed an Affiliate of Developer, and therefore a Developer 
Party, under this DDA, and accordingly, (A) Developer’s Base Security and any Adequate 
Security shall apply to the obligations assumed by the Transferee unless replacement Base 
Security or Adequate Security is provided by the Transferee and Approved by the Authority 
Director, and (B) the cross-default provisions set forth in Sections 3.8, 16.1 and 16.4 shall apply 
to Events of Default by Developer and the Transferee.  Notwithstanding the foregoing, 
Developer may request that the cross-default provisions of this DDA not apply as between 
Developer and the Transferee in connection with any Transfer to an Affiliate under this Section 











 



86 



21.3, provided, that any such request shall be subject to review and Approval by the Authority 
Board in its sole discretion.  



21.4 One Developer Retains Responsibility for All Infrastructure Within Each 
Major Phase.  Before the receipt of a Major Phase Approval, Developer may Transfer all of its 
rights and obligations as Developer (but not as Master Developer) under this DDA for the 
entirety of a Major Phase (other than the Initial Major Phase) to a Transferee subject to the 
Authority Board’s Approval as set forth in Section 21.1.  Following a Major Phase Approval, 
Developer (or a Transferee, if applicable) shall have the right to Transfer the obligation for 
submitting all Sub-Phase Applications (other than the Initial Sub-Phases in the Initial Major 
Phase) and Completing any or all Infrastructure and Stormwater Management Controls for Sub-
Phases within that Major Phase (other than the Initial Sub-Phases in the Initial Major Phase and 
excluding any Transferable  Infrastructure within a Lot that is to be constructed by a Vertical 
Developer), to a Transferee subject to the Authority Board’s Approval as set forth in Section 
21.1, provided, however, that Developer and the Transferee of that Major Phase, if applicable 
shall not be released from the obligations hereunder to submit Sub-Phase Applications and to 
Complete all Infrastructure and Stormwater Management Controls within that Major Phase, and 
shall remain ultimately responsible for Completion of all Infrastructure and Stormwater 
Management Controls within that Major Phase.  Developer may enter into construction contracts 
and similar agreements with third parties as may be needed to assist Developer or the Transferee 
of that Major Phase, as applicable, in satisfying the foregoing obligations, which contracts or 
agreements shall not be subject to Approval by the Authority under Section 21.1 or 21.5, 
provided, however, that no such contract or agreement shall serve to release Developer from its 
obligations to submit Sub-Phase Applications and to Complete all Infrastructure and Stormwater 
Management Controls within that Major Phase.   



21.5 Authority’s Approval of a Transfer.  In addition to the Transfers permitted 
by Sections 21.1 through 21.3, Developer may Transfer some or all of its interest in this DDA 
with the Approval of the Authority Board, which the Authority Board may give or withhold in its 
sole discretion.  Developer may also Transfer a portion of its interest in this DDA that is less 
than an entire Major Phase but includes the remainder of an entire Major Phase, together with the 
corresponding rights and obligations of Developer under this DDA, if the Authority Board 
Approves the proposed Transferee and the proposed Assignment and Assumption Agreement, 
which Approval shall not be unreasonably withheld if the Transferee, or Persons Controlling the 
Transferee, satisfy the Net Worth Requirement and the Experience Requirement, and the 
Assignment and Assumption Agreement meets the applicable requirements of Section 21.6.   



21.6 Assignment and Assumption Agreement; Release.  



21.6.1 Any Transfer described in Sections 21.1 and 21.3 through 21.5 
(other than a transfer of the obligation to complete Transferable Infrastructure in accordance with 
Section 7.2) shall be under an Assignment and Assumption Agreement that includes:  (a) a legal 
description of any real property being Transferred; (b) a detailed description of the rights and 
obligations under this DDA to be assigned to and assumed by Transferee, which must include all 
of the Indemnifications and releases by Developer in this DDA and in the Developer consent 
attached to the Interagency Cooperation Agreement and shall expressly recite any obligations of 
Developer that will not be Transferred (e.g., the Parties understand and agree that upon any such 
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assignment and assumption, all references to Developer in this DDA, excluding references in 
Sections 1.5 and 21.13 shall include the Transferee except as expressly noted in the Assignment 
and Assumption Agreement); (c) the obligations under this DDA that are assumed by the 
Transferee; (d) the Transferee’s obligations under the Housing Plan, and an acknowledgement of 
the Authority’s rights if Inclusionary Milestones under the Housing Plan are not satisfied with 
respect to the Project as a whole; (e) an agreement and covenant by the Transferee not to 
challenge the enforceability of any of the provisions or requirements of this DDA, including, if 
such Lots will contain a Residential Project, an agreement and covenant by the Transferee for the 
benefit of the Authority and Developer regarding the non-applicability of the Costa-Hawkins Act 
as set forth in Section 10 of the Housing Plan; (f) if the Infrastructure and Stormwater 
Management Controls for any adjoining real property is not Completed, an assumption of the 
risk of non-Completion and a waiver and release for the benefit of the Authority and the City 
regarding any failure to Complete the Infrastructure and Stormwater Management Controls; and 
(g) such other matters as are deemed appropriate by Developer and are Approved by the 
Authority Director.  Each such Assignment and Assumption Agreement must be in recordable 
form and Approved by the Authority Director, although the Authority Director may elect, in his 
or her sole discretion, not to Approve any Assignment and Assumption Agreement (i) that does 
not include the items listed above, or (ii) if Developer is then in Material Breach of its 
obligations under this DDA. 



21.6.2 Upon the consummation of any Transfer described in Sections 
21.1(i), 21.1(iii), 21.3, or 21.5, including receipt of the Approved Assignment and Assumption 
Agreement, the Authority shall provide to Developer or other transferor a written release from 
any obligations under this DDA that are permitted to be released under this DDA and are 
expressly Transferred to and assumed by the Transferee under the Approved Assignment and 
Assumption Agreement (subject to the terms of approval by Authority), including in such release 
any obligations of Developer that accrued before the date of the Transfer to the extent the same 
are expressly assumed by the Transferee in the Assignment and Assumption Agreement.  The 
release shall be provided within thirty (30) days after the effective date of such Transfer in a 
form prepared and Approved by the Authority, consistent with this Section 21.6.2.  Except as 
provided in Sections 16.1 and 16.6 and as may otherwise be contained in an Assignment and 
Assumption Agreement Approved by the Authority Board, nothing in this Section 21.6 shall 
limit the Authority’s right to take action against all Affiliates of Developer upon an Event of 
Default by an Affiliate of Developer as set forth in this DDA. 



21.7 Exceptions.  The provisions of this Article 21 shall not be deemed to 
prohibit or otherwise restrict Developer’s (i) grant of easements, leases, subleases, licenses or 
permits to facilitate the development, operation and use of the Project Site, in whole or in part, 
(ii)  grant or creation of a Mortgage permitted under Article 20, (iii) sale or transfer of all or any 
portion of the Project Site or any interest in the Project Site pursuant to a foreclosure or the 
exercise of a power of sale contained in such a Mortgage or any other remedial action in 
connection with the Mortgage, or a conveyance or transfer in lieu of foreclosure or exercise of 
such power of sale, or (iv) any Transfer to the Authority, the City, or any other Governmental 
Entity contemplated by this DDA.  In addition, nothing in this Article 21 shall require the 
Authority to Approve any Transfer (excluding a Transfer of Lots subject to the satisfaction of the 
conditions set forth in Section 10.7 of this DDA) by Developer if Developer is in Material 
Breach. 
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21.8 Notice of Transfer.  For any Transfer permitted under this Article 21 (but 
not including under Section 21.2) without the Approval of the Authority, Developer shall 
provide the Authority with notice of any Transfer not less than thirty (30) days before the 
effective date of the Transfer (unless a shorter period is Approved by the Authority Director in 
his or her sole discretion).  Developer shall include with such notice the identity, address, contact 
person and telephone number of the proposed Transferee, the proposed Assignment and 
Assumption Agreement, including a clear statement of the assumed obligations of Developer 
under this DDA and satisfactory evidence that the proposed Transferee possesses the required 
qualifications.  Developer shall also provide any additional information and materials reasonably 
requested by the Authority Director.  This provision shall not create any obligation on or duty of 
a Mortgagee other than as set forth in Article 20. 



21.9 Transfer of DDA Obligations and Interests in Property.  Other than with 
respect to a Mortgagee whose security does not include real property, (i) Developer’s rights and 
obligations under this DDA may be Transferred only in conjunction with the Transfer of the 
portion of the real property (or the right to acquire such real property on the terms of this DDA) 
to which the rights and obligations apply and (ii) the Transferee shall succeed to all of 
Developer’s rights (including without limitation the right to Transfer) and obligations under this 
DDA that relate to the property or development opportunity Transferred.  Developer may 
effectuate a Transfer of real property through a ground lease transaction, subject to the Authority 
Director’s Approval in his or her sole discretion.   Nothing herein shall prohibit Developer from 
Transferring its rights and obligations for a Sub-Phase separately from Developer’s rights to 
Vertical Development within such Sub-Phase, subject to compliance with the terms and 
conditions hereof. 



21.10 Liability for Default/Step-in Meet and Confer. 



21.10.1 Liability for Default. No Third Party Transferee shall be 
liable for the default by Developer or another Transferee in the performance of its respective 
obligations under this DDA, and Developer shall not be liable for the default by any Third Party 
Transferee in the performance of its respective obligations; provided, that the foregoing 
provision shall not (i) be applicable to either a Transferee or Developer to the extent either has 
assumed such obligation under the terms of the applicable Assignment and Assumption 
Agreement or retained such obligation in accordance with Section 21.4 of this DDA, or (ii) limit 
the Authority’s right to proceed against Developer and Affiliates of Developer upon an Event of 
Default by Developer or any Affiliate of Developer.  Except as provided in this Section 21.10 
and in Sections 3.8 and 16.4, a failure to submit an Application or an Event of Default by 
Developer or a Transferee shall not entitle the Authority to terminate this DDA, or otherwise 
affect any rights under this DDA, for any portion of the Project Site that is not owned or 
Controlled by the Person that is in default. 



21.10.2 Step-in Meet and Confer.  If a Transferee of a Major Phase 
commits a Material Breach hereunder that results in the termination of the Major Phase, 
Developer may notify the Authority that Developer is willing to step-in and proceed with the 
applicable Major Phase and any Sub-Phases within that Major Phase that have not been 
previously conveyed.  Upon such request, the Parties shall meet and confer on the terms of an 
Assumption Agreement whereby Developer would assume all obligations of Developer for that 
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Major Phase and any remaining Sub-Phases of the Major Phase, including proposed changes to 
the Schedule of Performance.  Notwithstanding the foregoing, Authority shall not be obligated to 
negotiate exclusively with Developer, shall have no obligation to enter into an Assignment and 
Assumption Agreement for the applicable Major Phase with Developer and may Transfer the 
applicable Major Phase to a Third Party Transferee at any time.Restrictions on Speculation.  No 
Sub-Phase or Lot may be Transferred by Developer until Developer (or the Transferee in 
accordance with Sections 21.1(e) or 21.4) has provided, and continues to maintain, Adequate 
Security for the performance of its obligations to Complete the Infrastructure and Stormwater 
Management Controls in that Sub-Phase until Completion of such Infrastructure and Stormwater 
Management Controls.  



21.12 Restrictions on Transfer by the Authority.  The Parties acknowledge that 
pursuant to the terms of the Conversion Act, the City and County of San Francisco and the San 
Francisco Port Commission (the “Port”) may succeed to certain interests of the Authority in the 
event of the dissolution of the Authority.  Developer agrees to be bound by all of the terms of 
this Agreement should the City and/or the Port succeed to the interest of Authority by operation 
of law or otherwise, and it is the intent of the Parties hereto that this Agreement shall continue to 
be of full force and effect and binding on both Developer and any successor to the Authority by 
operation of law or otherwise in accordance with all of its terms and conditions.  Except as may 
be expressly permitted by the foregoing during the Term, the Authority shall not Transfer any 
portion of the Project Site to any Person where such Transfer would materially adversely impair 
Developer’s performance under this DDA or the uses, densities, rights or intensity of 
development contemplated under this DDA.  The foregoing shall not preclude the grant of 
easements, leases, subleases, licenses or permits to facilitate the development, operation and use 
of the Project Site as contemplated by this DDA or the Marina Term Sheet.  The Authority may 
Transfer the Authority Housing Lots only to Qualified Housing Developers and only for the 
development of Authority Housing Projects as set forth in the Housing Plan.  Prior to the 
issuance of the final Certificate of Completion for all Improvements contemplated hereunder, 
except as otherwise provided herein, the Authority shall retain all Public Property designated for 
parks or open space.  The Authority shall have the right to Transfer all or any portion of NSTI 
that is not included in the Project Site, and any of the Authority’s rights and obligations under 
this DDA by operation of law, without the Approval of Developer; provided, however, that 
Authority shall provide under the terms of any such Transfer that development of such area is 
performed consistent with the Development Requirements.  In addition, so long as TICD remains 
the Master Developer, the Authority shall further provide under the terms of any such Transfer 
that development of the Transferred area comply with zoning and development standards equal 
to or more stringent than those applicable to the Project Site under the SUD and the Design for 
Development as of the Effective Date hereof. 



21.13 Certain Recordkeeping.  Developer and its Transferees are treated as one 
for purposes of the sharing of Net Cash Flow under Section 1.3 of the Financing Plan.  
Developer shall require each Transferee to create and maintain, with respect to its development 
at the Project Site (excluding any Vertical Improvements), the same reports, records and 
information that Developer is required to create and maintain with respect to its development at 
the Project Site.  Developer shall gather and compile all such information and prepare an 
integrated Annual Report for purposes of all accounting and record keeping under the Financing 
Plan, including but not limited to maintaining records of the Project Accounts, Project Costs, 
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Distributions and Funding Sources in accordance with Section 1.6 of the Financing Plan.  The 
Authority shall have the same audit rights against all Transferees as the Authority has against 
Developer, and all applicable reports, records and information of Transferees shall be made 
available to the Authority at its request in accordance with the Financing Plan. 



22. General Developer and Vertical Developer Indemnification; Insurance. 



22.1 General Developer Indemnification.  Developer shall Indemnify the 
Authority and the City and their respective commissioners, supervisors, officers, employees, 
attorneys, contractors and agents (each, a “City Party”) from and against all claims, demands, 
losses, liabilities, damage, liens, obligations, interest, injuries, penalties, fines, lawsuits or other 
proceedings, judgments and awards and costs and expenses (including reasonable attorneys’ fees 
and costs, consultant fees and costs and court costs) of whatever kind or nature, known or 
unknown, contingent or otherwise, including the reasonable costs to the Authority of carrying 
out the terms of any judgment, settlement, consent, decree, stipulated judgment or other partial or 
complete termination of an action or procedure that requires the Authority to take any action 
(collectively “Losses”) arising from or as a result of, except to the extent such Losses are directly 
or indirectly caused by the act or omission of a City Party, (a) the non-compliance of the 
Infrastructure and Stormwater Management Controls constructed by or on behalf of Developer 
with any federal, State or local laws or regulations, including those relating to access, or any 
patent or latent defects therein, (b) during the period of time that Developer holds title to any 
portion of the Project Site, the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in such portion 
of the Project Site and (c) the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in or around 
the Project Site to the extent caused by the act or omission of Developer or its agents, servants, 
employees or contractors. 



In addition to the foregoing, Developer shall Indemnify the City Parties from and against 
all Losses (if a City Party has been named in any action or other legal proceeding) and all 
Authority Costs incurred by a City Party (if the City Party has not been named in the action or 
legal proceeding) arising directly or indirectly out of or connected with contracts or agreements 
(i) to which no City Party is a party and (ii) entered into by Developer in connection with its 
performance under this DDA, any Assignment and Assumption Agreement and any dispute 
between parties relating to who is responsible for performing certain obligations under this DDA 
(including any record keeping or allocation under the Financing Plan), except to the extent such 
Losses were caused by the act or omission of a City Party.  For purposes of the foregoing 
sentence, no City Party shall be deemed to be a “party” to a contract solely by virtue of having 
Approved the contract under this DDA (e.g., an Assignment and Assumption Agreement). 



22.2 General Vertical Developer Indemnification.  The Vertical DDA and 
Vertical LDDA will require each Vertical Developer to Indemnify the City Parties from and 
against all Losses, except to the extent such Losses are caused by the act or omission of a City 
Party, arising from or resulting from (a) the non-compliance of the Vertical Improvements and 
any Infrastructure and Stormwater Management Controls constructed by Vertical Developer with 
any federal, State or local laws or regulations, including those relating to access, or any patent or 
latent defects therein, (b) during the period of time that Vertical Developer holds title to any 
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portion of the Project Site, the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person that shall occur in such portion 
of the Project Site and (c) the death of any person or any accident, injury, loss or damage 
whatsoever caused to any person or to the property of any person in and around the Project Site 
to the extent caused by the act or omission of Vertical Developer or its agents, servants, 
employees or contractors. 



22.3 Other Remedies.  The agreements to Indemnify set forth in Sections 22.1 
and 22.2 are in addition to, and in no way shall be construed to limit or replace, any other 
obligations or liabilities that Developer may have to the Authority under this DDA, except as 
may be limited by the provisions of Article 16. 



22.4 Defense of Claims.  The Authority agrees to give prompt notice to 
Developer or Vertical Developer (as the case may be, the “Indemnifying Party”) with respect to 
any suit filed or claim made against the Authority (or, upon the Authority’s discovery thereof, 
against any City Party that the Authority believes in good faith is covered by any 
Indemnification given by Developer or Vertical Developer under this DDA) no later than the 
earlier of (a) ten (10) days after valid service of process as to any filed suit or (b) fifteen (15) 
days after receiving notification of the assertion of such claim, which the Authority has good 
reason to believe is likely to give rise to a claim for Indemnification hereunder by the 
Indemnifying Party.  The failure of the Authority to give such notice within such timeframes 
shall not affect the rights of the Authority or obligations of the Indemnifying Party under this 
DDA except to the extent that the Indemnifying Party is prejudiced by such failure.  The 
Indemnifying Party shall, at its option but subject to Approval by the Authority, be entitled to 
control the defense, compromise or settlement of any such matter through counsel of the 
Indemnifying Party’s choice; provided, that in all cases the Authority shall be entitled to 
participate in such defense, compromise or settlement at its own expense.  If the Indemnifying 
Party shall fail, however, in the Authority’s reasonable judgment, within a reasonable time 
following notice from the Authority alleging such failure, to take reasonable and appropriate 
action to defend, compromise or settle such suit or claim, the Authority shall have the right 
promptly to hire counsel to carry out such defense, compromise or settlement, and the reasonable 
expense of the Authority in so doing shall be due and payable to the Authority within fifteen (15) 
days after receipt by the Indemnifying Party of a properly detailed invoice for such expense. 



22.5 Limitations of Liability.  It is understood and agreed that no 
commissioners, members, officers, agents, or employees of the Authority (or of its successors or 
assigns) shall be personally liable to Developer or any Vertical Developer, nor shall any direct or 
indirect partners, members or shareholders of Developer or Vertical Developer or its or their 
respective officers, directors, agents or employees (or of their successors or assigns) be 
personally liable to the Authority, in the event of any default or breach of this DDA by the 
Authority, Developer or any Vertical Developer or for any amount that may become due to 
Developer, any Vertical Developer or the Authority or any obligations under the terms of this 
DDA; provided, that the foregoing shall not release obligations of a Person that otherwise has 
liability for such obligations, such as (i) the general partner of a partnership that, itself, has 
liability for the obligation or (ii) the obligor under any Adequate Security covering such 
obligation.  Further, notwithstanding anything to the contrary set forth in this Article 22, the 
Indemnifications by Developer in Article 22 shall exclude any Losses relating to Hazardous 
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Substances, which shall be instead governed by the Land Acquisition Agreements, Permits to 
Enter and Article 11. 



22.6 Insurance Requirements.  As a part of each Major Phase Application, 
Developer shall propose the form, amount, type, terms and conditions of insurance coverages 
required of Developer in connection with such Major Phase, including those required under 
Section 11.3, and the final insurance requirements shall be included in each Major Phase 
Approval (the “Insurance Requirements”). 



23. Authority Indemnification. 



23.1 Indemnification.  The Authority shall Indemnify Developer and its owners 
and the members, directors, officers, partners, employees, agents, successors and assigns of each 
of them from and against all Losses arising from or as a result of Authority’s non-compliance 
with  applicable Replacement Housing Obligations, except to the extent that such Losses are 
directly or indirectly caused by the negligent or willful act of Developer, including Developer’s 
failure to comply with its obligations under the Housing Plan. 



23.2 Other Remedies.  The agreement to Indemnify set forth in Section 23.1 is 
in addition to, and in no way shall be construed to limit or replace, any other obligations or 
liabilities that the Authority may have to Developer under this DDA, except as may be limited by 
the provisions of Article 16. 



24. Excusable Delay; Extension of Times of Performance. 



24.1 Excusable Delay.  In addition to the specific provisions of this DDA, a 
Party shall not be deemed to be in default under this DDA, including all Exhibits, on account in 
any delay in such Party’s performance to the extent the delay results from any of the following 
(each, “Excusable Delay”): 



24.1.1 “Force Majeure”, which means: war; acts of terrorism; 
insurrection; strikes or lock-outs not caused by, or outside the reasonable control of, the Party 
claiming an extension; riots; floods; earthquakes; fires; casualties; acts of nature; acts of the 
public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation not 
caused by, or outside the reasonable control of, the Party claiming an extension; failure or delay 
in delivery of utilities serving the Project Site not caused by, or outside the reasonable control of, 
the Party claiming an extension, existing environmental conditions affecting the Project Site that 
are not the responsibility of Developer under a Remediation Agreement, and previously 
unknown environmental conditions discovered on or affecting the Project Site or any portion 
thereof, in each case including any delay caused or resulting from the investigation or 
remediation of such conditions; existing unknown or newly discovered geotechnical conditions 
affecting the Project Site, including any delay caused or resulting from the investigation or 
remediation of such conditions, or litigation that enjoins construction or other work on the 
Project Site or any portion thereof, causes a lender to refuse to fund, disburse or accelerate 
payment on a loan, or prevents or suspends construction work on the Project Site except to the 
extent caused by the Party claiming an extension; unusually severe weather; inability to secure 
necessary labor, materials or tools (provided that the Party claiming Force Majeure has taken 
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reasonable action to obtain such materials or substitute materials on a timely basis); a 
development moratorium, as defined in Section 66452.6(f) of the California Government Code, 
extending the expiration date of a tentative subdivision map; the occurrence of a Conflicting 
Law; a breach of Authority’s Title Covenant, including any delay caused or resulting from the 
ensuing time necessary for Authority or Developer to remove such title exception, including 
litigation arising therefrom; and any other causes beyond the reasonable control and without the 
fault of the Party claiming an extension of time to perform. 



24.1.2 “Economic Delay”, means either (1) any period of time in which 
Developable Lots that are Market Rate Lots (“Developable Market Rate Lots”) containing 
thirty percent (30%) or more of the number of Market Rate Units as set forth in the Housing Data 
Table approved for any given Sub-Phase remain unsold at or above the Minimum Bid Price(s) 
set forth in the Proforma submitted by Developer at the commencement of the applicable Major 
Phase (as such Proforma may be updated at a subsequent Sub-Phase in accordance with this 
DDA), for a period of no less than four (4) months after the last Market Rate Developable Lot in 
the Sub-Phase has been completed, notwithstanding commercially reasonable and diligent efforts 
by Developer to market and sell such Developable Market Rate Lots (a “Sub-Phase Event”); or 
(2) any period of time in which Developable Market Rate Lots containing thirty percent (30%) or 
more of the number of Market Rate Units as set forth in the Housing Data Tables for all Sub-
Phases approved to date remain unsold at or above the Minimum Bid Price(s) set forth in the 
Proforma submitted by Developer at the commencement of the most recent Major Phase (as such 
Proforma may be updated at a subsequent Sub-Phase in accordance with this DDA), for a period 
of no less than four (4) months after the last Developable Market Rate Lot in the applicable Sub-
Phase has been completed, notwithstanding commercially reasonable and diligent efforts by 
Developer to market and sell such Developable Market Rate Lots (a “Cumulative Sub-Phase 
Event”).  The foregoing notwithstanding, Developable Market Rate Lots designated in the 
Housing Data Table approved at the commencement of any given Sub-Phase to accommodate 
buildings over 240 feet in height (each, a “High Rise Lot”) and realized land sales attributable to 
those Developable Market Rate Lots shall be excluded from calculations of both a Sub-Phase 
Event and a Cumulative Sub-Phase Event for a period of time equal to the first six (6) years after 
the date of approval of the first Sub-Phase Application in the Initial Major Phase.  From and after 
the sixth anniversary of the date of approval of the first Sub-Phase Application in the Initial 
Major Phase, all Developable Market Rate Lots in any given Sub-Phase, including High Rise 
Lots, shall be included in any calculations determining a Cumulative Sub-Phase Event, but shall 
not be included in any calculations for determining a Sub-Phase Event.  Notwithstanding the 
foregoing, if the sole reason for Economic Delay is due to the inclusion of unsold High Rise Lots 
in a Cumulative Sub-Phase Event and such condition remains for more than four (4) years, the 
Developer, at its option, shall either waive the Economic Delay or, if it elects not to waive the 
Economic Delay, Developer may deliver a Requested Change Notice regarding a redesign of the 
High Rise Lots as necessary to reposition the Project for market acceptance. 



24.1.3 “Administrative Delay”, which means:  (i) any Governmental 
Entity’s failure to act within a reasonable time, in keeping with standard practices for such 
Governmental Entity, or within the time contemplated in the Interagency Cooperation 
Agreement, the Development Agreement, any of the Land Acquisition Agreements, any 
Acquisition and Reimbursement Agreement or this DDA (after a timely request to act or when a 
duty to act arises); (ii) the taking of any action, or the failure to act, by any Governmental Entity 
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where such action or failure to act is challenged by Developer or a Vertical Developer and the 
Governmental Entity’s act or failure to act is determined to be wrong or improper; provided, that 
delays caused by an applicant’s failure to submit Complete Applications or provide required 
information shall not, by itself, be an Administrative Delay; and (iii) any delay that by the 
express terms of this DDA is an Administrative Delay.  Without limiting the foregoing, 
Administrative Delay shall include the period of delay, if any, between the anticipated date for 
Initial Closing as set forth in the Conveyance Agreement approved by the Authority and the City 
as of the Reference Date and the actual date for the Initial Closing as set forth in the fully 
executed final Conveyance Agreement. 



24.1.4 “CEQA Delay”, which means: (i) such period as may be required 
to complete any additional environmental review required under CEQA after the certification of 
the Project EIR by the Planning Commission and the Authority Board and the filing of a notice 
of determination following approval of the Project by the Board of Supervisors; (ii) any time 
during which there are litigation or other legal proceedings pending involving the certification or 
sufficiency of the Project EIR or any other additional environmental review, regardless of 
whether development activities are subject to a stay, injunction or other prohibition on 
development action; (iii) any time required to comply with any Mitigation Measures imposed on 
the Project relating to previously unknown conditions or conditions that could not have been 
reasonably anticipated and that, by their nature require a delay or stoppage in work, including 
investigation and remediation activities required thereby, provided that the Party claiming delay 
is taking such required actions and resolving the issues causing delay in a timely and diligent 
manner; and (iv) any time required by the Authority or City to prepare additional environmental 
documents in response to a pending Application or other request for an Approval by the City or 
the Authority that requires additional environmental review; provided that the Party claiming 
delay has timely taken reasonable actions to obtain any such Approval or action. 



Notwithstanding anything to the contrary in this Section 24.1, the following shall not be 
Excusable Delay:  (1) the lack of credit or financing, unless such lack is the result of Economic 
Delay; or (2) the appointment of a receiver to take possession of the assets of Developer,  an 
assignment by Developer for the benefit of creditors, or any other action taken or suffered by 
Developer, under any insolvency, bankruptcy, reorganization, moratorium or other debtor relief 
act or statute. 



24.2 Period of Excusable Delay.  The period of an Excusable Delay shall 
commence to run from the time of the commencement of the cause.  Except for CEQA Delay, 
the Party claiming Excusable Delay shall provide notice to the other applicable Parties of such 
Excusable Delay within a reasonable time following the commencement of the cause.  If, 
however, notice by the Party claiming such extension is sent to the other Parties more than sixty 
(60) days after the commencement of the cause, the period shall commence to run only sixty (60) 
days before the giving of such notice, provided that the Party claiming the extension gives notice 
within a reasonable time following the commencement of the cause. 



24.2.1 Each extension for Excusable Delay shall cause all future dates in 
the Schedule of Performance, or other date for performance occurring after the date of the notice, 
to be extended (in each case as they may otherwise be extended), although Developer shall not 
be entitled (A) to abandon any portion of the Project Site that it owns or where it has 
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Commenced Infrastructure and Stormwater Management Controls without first taking 
appropriate measures to leave the property in good and safe condition, (B) to extend the Outside 
Dates for the Completion of Infrastructure and Stormwater Management Controls or other 
Improvements that have Commenced to the extent that Excusable Delay is not related to such 
activities, (C) to cease paying taxes or assessments on any real property it owns within the 
Project Site, (D) to avoid the obligation to maintain in effect Adequate Security or other financial 
assurances, (E) to avoid or delay its obligations to construct the Required Improvements, except 
to the extent an Excusable Delay relates to Developer’s obligations for such construction, or (F) 
to avoid or delay its Financial Obligations  (except to the extent such payments are tied to the 
dates for the Completion of Improvements).  In addition, Developer shall not be entitled to an 
Economic Delay extension to extend the date for Completion of the Infrastructure and 
Stormwater Management Controls for the Authority Housing Lot designated for satisfaction of 
the Replacement Housing Obligation related to demolition of the existing Yerba Buena Island 
units. 



24.2.2 Times of performance under this DDA may also be extended in 
writing by the Authority and Developer for the Infrastructure and Stormwater Management 
Controls and the other obligations of Developer or the Authority hereunder, each acting in its 
respective sole and absolute discretion. 



24.3 Developer Extension. 



24.3.1 Upon receipt of each of the first three Major Phase Approvals, 
Developer shall obtain a “Developer Extension” equal to two (2) years.  Upon receipt of the 
fourth Major Phase Approval, Developer shall obtain a Developer Extension equal to three (3) 
years.  On any occasion in its sole discretion, Developer shall have the right to apply the 
Developer Extension subject to the following limitations and procedures:  (i) Developer may 
apply the Developer Extension only by notifying the Authority to such effect, specifying the 
duration of such extension; (ii) by notice to the Authority Developer may extend the duration of 
the extension, so long as it remains within the then unused Developer Extension, and may reduce 
the duration of the extension upon notification that there is an applicable Excusable Delay and 
Developer intends to rely on the Excusable Delay instead of the Developer Extension; (iii) 
subject to the limitations in Section 24.3.2 below, each extension notice shall have the effect of 
extending (or reducing, as the case may be) all of the Outside Dates in the Schedule of 
Performance or other date for performance occurring after the date of the notice (in each case as 
they may otherwise be extended) by the duration of such extension (or reduction); (v) no such 
extension may be for a period longer than the unused portion of the then current Developer 
Extension; and (vi) any unused portion of a Developer Extension obtained upon a Major Phase 
Approval shall expire upon Completion of the Infrastructure and Stormwater Management 
Controls for that Major Phase.  Extensions pursuant to this Section 24.3 are independent of 
Excusable Delay and any other ground for extension permitted in this DDA. 



24.3.2 A Developer Extension shall cause all future dates in the Schedule 
of Performance, or other date for performance occurring after the date of the notice, to be 
extended (in each case as they may otherwise be extended), although Developer shall not be 
entitled (A) to abandon any portion of the Project Site that it owns or where it has Commenced 
Infrastructure and Stormwater Management Controls without first taking appropriate measures to 
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leave the property in good and safe condition, (B) to cease paying taxes or assessments on any 
real property it owns within the Project Site, (C) to avoid the obligation to maintain in effect 
Adequate Security or other financial assurances, (D) to extend the dates for performance for the 
Required Improvements, (E) to extend the date for Completion of the Infrastructure and 
Stormwater Management Controls for the Authority Housing Lot designated for satisfaction of 
the Replacement Housing Obligation related to demolition of the existing YBI units, or (F) to 
avoid or delay its Financial Obligations (except to the extent such payments are tied to the dates 
for the Completion of Improvements). 



24.4 Park Extension.  Developer and the Authority wish to avoid damaging the 
Improvements to the parks and open space during construction of adjacent Improvements, and to 
avoid the Completion of such parks and open space Improvements before the Completion of the 
Infrastructure and Stormwater Management Controls serving the parks and open space.  
Accordingly, subject to compliance with the Mitigation Measures, Developer shall have the right 
to apply for an extension of the applicable Outside Date for a specified parks and open space by 
one (1) year (the “Park Extension”) by submitting request for such extension to the Authority 
on or before the applicable Outside Date.  Approval for such extension shall not be unreasonably 
withheld if Developer satisfactorily demonstrates that such extension is necessary to avoid 
damaging the Improvements to the parks and open space during construction of adjacent 
Improvements, and to avoid the Completion of such parks and open space Improvements before 
the Completion of the Infrastructure and Stormwater Management Controls serving the parks and 
open space. 



24.5 Limitations.  In the event that an Excusable Delay exceeds twelve (12) 
months (except as set forth in the last sentence of this Section 24.5), the Parties shall meet and 
confer in good faith on mutually acceptable changes to the Project that will allow development 
of the Project to proceed to the extent possible notwithstanding the event or events causing such 
Excusable Delay.  Notwithstanding anything to the contrary in this DDA, in no event shall an 
Excusable Delay extend for a period greater than (i) for litigation, three (3) months after a final, 
non-appealable judgment is issued or affirmed and (ii) for all other events other than 
Administrative Delay, CEQA Delay, Economic Delay or Force Majeure triggered by earthquake 
or flood, forty-eight (48) months after the start of the Excusable Delay.  There shall be no cutoff 
date for an Administrative Delay, new environmental conditions, CEQA Delay (except as 
provided in clause (i) above), Economic Delay (except as provided in Section 24.1.2) or Force 
Majeure triggered by earthquake or flood. 



24.6 Extensions for Delay under Land Acquisition Agreements.  The Parties 
acknowledge and agree that the Navy’s schedule for the phased conveyances of the Project Site 
to the Authority is revised from time to time by the Navy to reflect the Navy’s progress in 
remediating such property.  Upon Developer’s request, the Authority Director will consider, in 
his or her reasonable discretion, changes to the Schedule of Performance to extend the applicable 
Outside Dates so as to avoid having Applications submitted significantly in advance of when 
necessary based upon the anticipated date of conveyances by the Navy (or other parties under 
other Land Acquisition Agreements), but still far enough in advance to permit Developer to 
Commence Infrastructure and Stormwater Management Controls when the applicable real 
property will be available; provided, this potential extension of the Schedule of Performance 
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shall not be used or applied for delays under the Land Acquisition Agreements caused by 
Developer. 



25. Cooperation and Assistance. 



25.1 Interagency Cooperation Agreement.  The Authority shall perform its 
obligations under the Interagency Cooperation Agreement and shall use commercially reasonable 
efforts to cause the City Agencies to perform their respective obligations under the Interagency 
Cooperation Agreement. 



25.2 Authority and Developer Rights and Obligations Under Land Acquisition 
Agreements.  As a part of the land acquisition required or contemplated for the Project, the 
Authority plans to enter into the Conveyance Agreement and the Public Trust Exchange 
Agreement (collectively, the “Land Acquisition Agreements”).  In furtherance of the foregoing, 
the Authority shall, to the extent Developer continues to have rights under this DDA with respect 
to the affected real property:  (a) use good faith efforts to include Developer in any meetings 
between the Authority and any of the parties to the Land Acquisition Agreements with respect to 
the subject matter thereof, and deliver to Developer a copy of any material written notice sent or 
received by the Authority under any of the Land Acquisition Agreements; (b) consult with 
Developer regarding any material written notice that the Authority desires to deliver under any 
Land Acquisition Agreement; (c) not send any material written notice that the Authority desires 
to deliver under any Land Acquisition Agreement without the Approval of Developer; (d) 
coordinate with Developer regarding any closing or other material actions under any of the Land 
Acquisition Agreements; (e) closely coordinate with Developer in connection with any dispute 
resolution process under the Conveyance Agreement; and (e) not take any actions under any of 
the Land Acquisition Agreements that would materially adversely impact Developer without the 
Approval by Developer (unless the failure to take such action would result in an Authority 
breach of the Land Acquisition Agreement), including any termination or material amendment of 
a Land Acquisition Agreement.  The Authority shall make available to Developer upon written 
request any written notices or third-party communications, and any non-privileged materials, in 
the Authority’s possession regarding the Land Acquisition Agreements.  Developer agrees to 
reasonably cooperate with the Authority and to perform all acts required of Developer in order to 
effectuate the closings contemplated by the Land Acquisitions Agreements. 



25.3 Cooperation Regarding Land Acquisition Agreements.  The Authority will 
use commercially reasonable efforts to enforce its rights under the Land Acquisition 
Agreements; provided, that the Authority shall not be required to spend funds for such efforts 
unless Approved by the Authority Board and, if applicable, the Board of Supervisors.  Developer 
will reasonably cooperate with the Authority in such efforts, including by providing access to the 
Authority, the Navy and their designated representatives and promptly delivering to the 
Authority any non-privileged materials in Developer’s possession that may be required under the 
Land Acquisition Agreements. 



26. Adequate Security 



26.1 Certain Definitions.  As used herein: 
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“Adequate Security” means any security provided by Developer in accordance with this 
DDA that (i) secures the faithful performance or payment of the obligation secured thereby, (ii) 
is issued by a Person Approved by the Authority Director (and that meets the Guarantor Net 
Worth Requirement, if applicable), (iii) provides that the maximum liability of the obligor 
thereunder shall be equal to the Secured Amount plus the costs of enforcing such Adequate 
Security, and (iv) is in a form determined by Developer and Approved by the Authority Director, 
including, but not limited to a Guaranty, bonds, letters of credit, certificates of deposit or any 
other form that provides reasonable assurances regarding the obligations secured thereby.  Any 
Adequate Security required by the TI/YBI Subdivision Code in connection with a final 
subdivision map shall conform to the requirements of the TI/YBI Subdivision Code. 



“Guaranty” means a guaranty in the form attached hereto as Exhibit Y-1 or Y-2, as 
applicable, with only such changes as may be Approved by Developer and the Authority 
Director in their respective sole and absolute discretion that is executed by a Person(s) (i) with a 
Net Worth greater than the Secured Amount, and in no event less than Fifty Million Dollars 
($50,000,000) (such $50,000,000 amount to be increased, automatically, by ten percent (10%) on 
each five (5) year anniversary of the Effective Date) (the “Guarantor Net Worth 
Requirement”) and (ii) that is otherwise Approved by the Authority Director (each, a 
“Guarantor”). 



“Secured Amount” means, unless otherwise specifically provided in this DDA, 
including Section 16.5.4, (i) if securing an obligation to pay money, one hundred percent (100%) 
of the amount of such secured payment and (ii) if securing an obligation to construct, one 
hundred percent (100%) of the estimated cost of Completion of such construction as such cost is 
Approved by the Authority Director and Developer with reference to the applicable construction 
contracts entered into by Developer. 



26.2 Base Security. 



26.2.1 Base Security.  Developer shall provide one or more Guaranties or 
other Adequate Security for (i) the payment of Financial Obligations, (ii) the payment and 
performance of Indemnifications under this DDA, including Indemnification obligations set forth 
in Section 22.1 hereof relating to the construction of Infrastructure, Stormwater Management 
Controls, Associated Public Benefits and Required Improvements and in Section 11.2 relating to 
Hazardous Substances, and (iii) all obligations secured under the Original Project Guaranty (the 
“Base Security”).  The Base Security shall include a cap on the obligors' liability covered by all 
Base Security in the aggregate amount of Ten Million Dollars ($10,000,000), provided such 
amount shall be increased automatically by ten percent (10%) on each five (5) year anniversary 
of the Reference Date (the “Base Security Cap”). 



26.2.2 Effect of Transfer.  Unless otherwise Approved by the Authority 
Board in its sole discretion in connection with its Approval of a Transfer, a Transfer by 
Developer to a Transferee under this DDA (and the provision of Base Security from more than 
one Person) shall not decrease the Base Security Cap under Base Security previously provided to 
the Authority. 
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26.2.3 Delivery by Developer.  Within sixty (60) days after the Reference 
Date, (i) Developer shall provide up to two separate Guaranties, substantially in the form 
attached hereto as Exhibit Y-1 (or other form of Adequate Security), each from a Guarantor that 
meets the Guarantor Net Worth Requirement, in the aggregate amount of the Base Security Cap, 
with only such changes as may be mutually Approved by the Authority Director and Developer, 
and such Adequate Security shall be, collectively, Developer’s Base Security.  Promptly 
following the full execution and delivery of such Base Security, the Authority shall release and 
return the Original Project Guaranty to Developer.  If requested by Developer or the applicable 
obligor, the Authority shall provide a written confirmation of such release and return.  If more 
than one (1) form of Base Security is provided, the Adequate Security shall not be cross-
defaulted and liability thereunder shall be several and not joint, but such Guaranties shall be 
subject to the replenishment requirement under Section 26.2.5.  In the event that a claim or 
demand may be made against more than one instrument of Base Security, the Authority shall 
have the right to proceed against all such Base Security instruments simultaneously or in such 
order as may be determined by the Authority in its sole discretion.  Notwithstanding the 
foregoing, if a CEQA Delay has occurred within sixty (60) days after the Reference Date, then 
the Guaranties provided shall add up to a collective total of Five Million Dollars ($5,000,000), 
and shall be replaced by Guaranties meeting the requirements of this Section 26.2.2 adding up to 
a collective total of the Base Security Cap upon the earlier of (i) sixty days after the expiration of 
the CEQA Delay; or (ii) the Initial Closing of the FOST Parcel under the Conveyance 
Agreement.  Concurrently with the execution and delivery of such replacement Guaranties, the 
Authority shall release and return the prior Guaranty Agreement(s) to the applicable Guarantor. 



26.2.4 Delivery by Transferees.  No later than the effective date of a 
Transfer by Developer under Article 21, either (i) Developer and the obligor(s) under 
Developer’s Base Security shall confirm in a manner acceptable to the Authority Director that 
Developer’s Base Security secures all obligations of the Transferee described in Section 26.2.1, 
or (ii) the Transferee shall provide to the Authority new Base Security that secures all obligations 
of the Transferee as described in Section 26.2.1 and is Approved by the Authority Director.  The 
effectiveness of the Authority Board’s Approval of any Transfer under Article 21 shall be 
conditioned upon the Authority’s receipt of such Base Security or such confirmation. 



26.2.5 Replenishment.  No payment or performance made by the obligor 
under any Base Security shall reduce or eliminate the requirement that Developer provide and 
maintain Base Security at all times during this DDA until the applicable Base Security 
Termination Date.  Accordingly, upon any payment or performance by an obligor under Base 
Security, Developer shall provide, within thirty (30) days following such payment or 
performance, either replacement Base Security or an amendment to the applicable existing Base 
Security (in each case meeting all of the requirements for the Base Security as set forth in this 
DDA) to confirm that the Base Security Cap under all Base Security remains, collectively, Ten 
Million Dollars ($10,000,000), as increased by ten percent (10%) on each five (5) year 
anniversary of the Reference Date (plus the costs of enforcing the Base Security). 



26.2.6 Release.  The Authority shall promptly release and return any 
unused portion of any Base Security five (5) years following the earliest to occur of the 
following events: (i) the issuance of the last Certificate of Completion for all Infrastructure and 
Stormwater Management Controls to be Completed by all of the Parties whose obligations are 
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secured thereby and the payment of all Financial Obligations and accrued Indemnification 
obligations that are to be paid by all of the Parties whose obligations are secured thereby; or (ii) 
the expiration or termination of both this DDA and the ENA with respect to such Parties (the 
“Base Security Termination Date”) and, if requested by Developer or the applicable obligor, 
provide a written confirmation of such release and return. 



26.3 Net Worth Requirement/Significant Change/Substitute SecurityNet Worth 
Requirement.  Each Guaranty shall provide that the Guarantor thereunder shall, at the 
Authority’s request to such Guarantor and Developer from time to time, provide reasonably 
satisfactory evidence to the Authority that such Guarantor satisfies the Guarantor Net Worth 
Requirement as of the date of such request; provided that the Authority shall not make such 
request more than once in any calendar year unless the Authority reasonably believes that the 
Guarantor Net Worth Requirement is not then being satisfied.  Any such evidence shall include a 
copy of the most recent audit of such Person, which audit must be dated no more than thirteen 
(13) months before the date of the Authority’s request and must have been performed by an 
independent third-party auditor and must include the opinion of the auditor indicating that the 
financial statements are fairly stated in all material respects.  If such Guarantor or Developer 
does not or is unable to provide such evidence within twenty (20) days following such request, 
Developer shall within another twenty (20) days deliver to the Authority a new Guaranty (or 
other Adequate Security) that satisfies the requirements of this Article 26 from a Person who 
satisfies the Guarantor Net Worth Requirement. 



26.3.2 Significant Change to Guarantor.  Any of the following shall be 
considered a “Significant Change to Guarantor” under the Guaranty: (i) Guarantor files a 
petition for bankruptcy, or makes a general assignment for the benefit of its creditors, (ii) a 
receiver is appointed on account of Guarantor’s insolvency, (iii) a writ of execution or 
attachment or any similar process is issued or levied against any bank accounts of Guarantor, or 
against any property or assets of Guarantor being used or required for use in the development of 
the Infrastructure, Stormwater Management Controls, Associated Public Benefits and Required 
Improvements or against any substantial portion of any other property or assets of Guarantor, 
(iv) a final non-appealable judgment is entered against Guarantor in an amount in excess of ten 
percent of the Guarantor’s Net Worth  and Guarantor does not satisfy or bond the judgment or 
(v) without the consent of Guarantor, an application for relief is filed against Guarantor under 
any federal or state bankruptcy law, unless the application is dismissed within ninety (90) days.  
If a Significant Change to Guarantor occurs, Developer shall notify the Authority as soon as 
reasonably practicable and within twenty (20) days after the occurrence of the Significant 
Change to Guarantor, deliver to the Authority a new Guaranty (or other Adequate Security) that 
satisfies the requirements of this Article 26 from a Person who satisfies the Guarantor Net Worth 
Requirement and would not be within the definition of a Significant Change to Guarantor. 



26.4 Requirement for Adequate Security Prior to Sub-Phases. 



26.4.1  Delivery; Secured Amount.  As set forth in the DRDAP, 
Developer shall provide with each Sub-Phase Application one or more forms of Guaranty or 
other forms of Adequate Security that, collectively, secure all of Developer’s obligations with 
respect to that Sub-Phase (the “Sub-Phase Security”), including Developer’s obligation to 
Complete all of the Infrastructure, Stormwater Management Controls, Required Improvements 
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and Associated Public Benefits associated with that Sub-Phase, which obligations include but are 
not limited to all hard and soft costs relating to construction of such Infrastructure, Stormwater 
Management Controls, Required Improvements and Associated Public Benefits, and all work 
required to be performed by Developer to Complete such Infrastructure, Stormwater 
Management Controls, Required Improvements and Associated Public Benefits such as land 
assembly, mapping, and performance under the Land Acquisition Agreements (collectively, the 
“Sub-Phase Construction Obligations”), but excluding the payment of the Financial 
Obligations and all Indemnification obligations, each of which are secured by the applicable 
Base Security.  The Sub-Phase Security shall provide that the maximum liability of the obligor(s) 
for the Sub-Phase Construction Obligations shall be, collectively, one hundred percent (100%), 
or to the extent Developer has provided Increased Adequate Security under Section 16.5.4, one 
hundred twenty-five percent (125%), of the estimated cost of Completion of the applicable Sub-
Phase Construction Obligations  as such cost is Approved by the Authority Director, with 
reference to any construction contracts entered into by Developer on or before the date of 
issuance of the Sub-Phase Security (the “Sub-Phase Construction Secured Amount”) plus the 
costs of enforcing such Sub-Phase Security.  Developer shall provide fully effective Sub-Phase 
Security in the form(s) as set forth in its Sub-Phase Application and the applicable Sub-Phase 
Approval no later than thirty (30) days after the Authority Director grants the applicable Sub-
Phase Approval.  The effectiveness of any Sub-Phase Approval shall be conditioned upon the 
Authority’s receipt of such fully effective Sub-Phase Security. 



26.4.2 Relationship Between Multiple Sub-Phase Security Instruments.  If 
more than one instrument of Sub-Phase Security is provided for a Sub-Phase, then such Sub-
Phase Security shall not be cross-defaulted and liability thereunder shall be several and not joint.  
In the event that a claim or demand may be made against more than one instrument of Sub-Phase 
Security, the Authority shall have the right to proceed against any or all of such Sub-Phase 
Security instruments simultaneously or in such order as may be determined by the Authority in 
its sole discretion. 



26.4.3 Relationship with Base Security.  The Parties acknowledge and 
agree that Developer’s Indemnification obligations and obligations for payment of Financial 
Obligations under this DDA that arise out of a Sub-Phase are secured by Developer’s Base 
Security and not by the applicable Sub-Phase Security.  If the Authority pursues a claim or 
demand against any Adequate Security for payment and performance of Developer’s 
Indemnification obligations or obligations for payment of Financial Obligations under this DDA 
that arise out of a Sub-Phase, it shall only pursue such claim or demand under the applicable 
Base Security. 



26.5 Reduction, Return and Release of Sub-Phase Security.  Any Sub-Phase 
Security provided by Developer in accordance with this DDA shall be proportionately reduced 
upon partial satisfaction of the Sub-Phase Construction Obligations secured thereby, to the extent 
Approved by the Authority or provided in such Sub-Phase Security, or upon notice by Developer 
in accordance with Section 16.5.4, be retained by the Authority to the extent necessary to satisfy 
the requirements for recordation of the Reverter Release.  Except as may otherwise be required 
to support the Reverter Release under Section 16.5.4, any Sub-Phase Security shall be released 
upon the complete satisfaction of the obligation secured thereby, as evidenced by the issuance of 
Developer’s last Certificate of Completion with respect to such Sub-Phase; provided that if the 
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Authority terminates this DDA with respect to such Sub-Phase before the issuance of 
Developer’s last Certificate of Completion for that Sub-Phase, the Sub-Phase Security shall be 
released when the Sub-Phase Construction Obligations that relate to the period before such 
termination have been Completed (or, if applicable, upon and in accordance with a final, 
unappealable judicial determination).  Notwithstanding anything to the contrary set forth in this 
DDA, to the extent that any Sub-Phase Security provided herein is given in accordance with the 
TI/YBI Subdivision Code for the purpose of securing Sub-Phase Construction Obligations 
required under an approved Subdivision Map, such Sub-Phase Security shall be reduced and 
released by the City in accordance with the TI/YBI Subdivision Code.  Upon any release of any 
Sub-Phase Security under this DDA, the Authority shall promptly (and in any event within thirty 
(30) days following such release) return such released Sub-Phase Security and, if requested by 
Developer or the applicable obligor, provide a written confirmation of such release and return. 



26.6 Substitution of Adequate SecurityDeveloper shall have the right to 
substitute any Adequate Security (including any Base Security) provided to the Authority 
hereunder, or any portion thereof, for another form of Adequate Security that meets all of the 
requirements or Approvals needed for it to be Adequate Security as defined in this DDA.  
Without limiting the generality of the foregoing, upon providing any security in the form 
required pursuant to the TI/YBI Subdivision Code for Infrastructure and Stormwater 
Management Controls as and when required thereby, any prior Sub-Phase Security provided by 
Developer for that Infrastructure and Stormwater Management Controls obligation shall be 
released or reduced to the extent of such required security. 



27. Special Provisions.  The following Ordinances of the City and County of San 
Francisco, as the same are in effect as of the Effective Date of the DDA and as amended or 
updated to the extent permitted under the Development Agreement, apply to the Project and the 
Work. 



27.1 Non-Discrimination in City Contracts and Benefits Ordinance. 



(a) Covenant Not to Discriminate.  In the performance of this 
Agreement, Developer covenants and agrees not to discriminate on the basis of the fact or 
perception of a person's race, color, creed, religion, national origin, ancestry, age, sex, sexual 
orientation, gender identity, domestic partner status, marital status, disability or Acquired 
Immune Deficiency Syndrome or HIV status (AIDS/HIV status), weight, height, association with 
members of classes protected under this chapter or in retaliation for opposition to any practices 
forbidden under Chapter 12 of the San Francisco Administrative Code against any employee of 
Developer or any City and County employee working with Developer, any applicant for 
employment with Developer, or any person seeking accommodations, advantages, facilities, 
privileges, services, or membership in all business, social, or other establishments or 
organizations operated by Developer in the City and County of San Francisco. 



(b) Subleases and Other Contracts.  Developer shall include in all 
subleases and other contracts relating to the Project Site to which Developer is a signing party a 
non-discrimination clause applicable to such subtenant or other contractor in substantially the 
form of Section 27.1(a) above.  In addition, Developer shall incorporate by reference in all 
Subleases and other contracts the provisions of Sections 12B.2 (a), 12B.2 (c)-(k) and 12C.3 of 
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the San Francisco Administrative Code and shall require all subtenants and other subcontractors 
to comply with such provisions.  Developer's failure to comply with the obligations in this 
Section 27.1(b) shall constitute a material breach of this Agreement. 



(c) Non-Discrimination in Benefits.  Developer does not as of the 
Reference Date and will not during the Term, in any of its operations in San Francisco or where 
the work is being performed for the City, discriminate in the provision of bereavement leave, 
family medical leave, health benefits, membership or membership discounts, moving expenses, 
pension and retirement benefits or travel benefits (collectively "Core Benefits") as well as any 
benefits other than the Core Benefits between employees with domestic partners and employees 
with spouses, and/or between the domestic partners and spouses of such employees, where the 
domestic partnership has been registered with a governmental entity pursuant to state or local 
Law authorizing such registration, subject to the conditions set forth in Section 12B.2 of the San 
Francisco Administrative Code. 



(d) HRC Form.  On or prior to the Effective Date, Developer shall 
execute and deliver to the Authority the "Nondiscrimination in Contracts and Benefits" form 
approved by the San Francisco Human Rights Commission. 



(e) Incorporation of Administrative Code Provisions by Reference.  
The provisions of Chapters 12B and 12C of the San Francisco Administrative Code relating to 
non-discrimination by parties contracting for the lease of City property are incorporated in this 
Section by reference and made a part of this Agreement as though fully set forth herein.  
Developer shall comply fully with and be bound by all of the provisions that apply to this 
Agreement under such Chapters of the Administrative Code, including but not limited to the 
remedies provided in such Chapters.  Without limiting the foregoing, Developer understands that 
pursuant to Section 12B.2(h) of the San Francisco Administrative Code, a penalty of $50 for 
each person for each calendar day during which such person was discriminated against in 
violation of the provisions of this Agreement may be assessed against Developer and/or deducted 
from any payments due Developer. 



27.2 Jobs and Equal Opportunity Program.  Developer shall comply with the 
Jobs EOP, including the requirements relating to Developer's compliance with the City's First 
Source Hiring Program (San Francisco Administrative Code Section 83.1 et. seq.). 



27.3 Labor Representation (Card Check).  San Francisco Administrative Code 
Chapter 23, Article VI shall apply to (i) hotel and restaurant operators that employ more than 
fifty (50) employees on the Project Site, and (ii) grocery operators that employ more than fifty 
(50) employees on the Project Site.  Hotel operators shall also be required to utilize the TIHDI 
Job Broker for job referrals as described in and consistent with the Jobs EOP. 



27.4 Wages and Working Conditions.  Developer agrees that any person 
performing Construction Work (as defined in the Jobs EOP) shall be paid not less than the 
highest prevailing rate of wages as required by Section 6.22(E) of the San Francisco 
Administrative Code, shall be subject to the same hours and working conditions, and shall 
receive the same benefits as in each case are provided for similar work performed in San 
Francisco, California.  Developer shall include in any contract for Construction Work a 











 



104 



requirement that all persons performing labor under such contract shall be paid not less than the 
highest prevailing rate of wages for the labor so performed.  Developer shall require any 
Construction Contractor to provide, and shall deliver to the Authority and City upon request, 
certified payroll reports with respect to all persons performing labor in connection with the 
construction. 



27.5 Requiring Health Benefits for Covered Employees.  Unless exempt, 
Developer agrees to comply fully with and be bound by all of the provisions of the Health Care 
Accountability Ordinance (“HCAO”), as set forth in San Francisco Administrative Code Chapter 
12Q (Chapter 12Q), including the implementing regulations as the same may be amended or 
updated from time to time.  The provisions of Chapter 12Q are incorporated herein by reference 
and made a part of this Agreement as though fully set forth herein.  The text of the HCAO is 
currently available on the web at www.sfgov.org.  Capitalized terms used in this Section 27.5 
and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 
12Q.   



(a) For each Covered Employee Developer shall provide the 
appropriate health benefit set forth in Section 12Q.3 of the HCAO. 



(b) Notwithstanding the above, if Developer meets the requirements of 
a "small business" by the City pursuant to Section 12Q.3(d) of the HCAO, it shall have no 
obligation to comply with Section 27.8(a) above. 



(c) Developer understands and agrees that the failure to comply with 
the requirements of the HCAO shall constitute a material breach by Developer of this 
Agreement. 



(d) If, within 30 days after receiving written notice of a breach of this 
Agreement for violating the HCAO, Developer fails to cure such breach or, if such breach cannot 
reasonably be cured within such 30-day period, Developer fails to commence efforts to cure 
within such period, or thereafter fails to diligently pursue such cure to completion, the City shall 
have the remedies set forth in Section 12Q.5(f)(1-5). Each of these remedies shall be exercisable 
individually or in combination with any other rights or remedies available to the City and the 
Authority. 



(e) Any sublease or contract regarding services to be performed on the 
Project Site entered into by Developer shall require the subtenant or contractor and 
subcontractors, as applicable, to comply with the requirements of the HCAO and shall contain 
contractual obligations substantially the same as those set forth in Chapter 12Q of the 
Administrative Code.  Developer shall notify the City's Purchasing Department when it enters 
into such a sublease or contract and shall certify to the Purchasing Department that it has notified 
the subtenant or contractor of the obligations under the HCAO and has imposed the requirements 
of the HCAO on the subtenant or contractor through written agreement with such subtenant or 
contractor.  Developer shall be responsible for ensuring compliance with the HCAO for each 
subtenant, contractor and subcontractor performing services on the Project Site.  If any 
subtenant, contractor or subcontractor fails to comply, the City or the Authority may pursue the 
remedies set forth in Section 12Q.5 of the Administrative Code against Developer based on the 
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subtenant's, contractor's, or subcontractor's failure to comply, provided that the Authority has 
first provided Developer with notice and an opportunity to cure the violation. 



(f) Developer shall not discharge, reprimand, penalize, reduce the 
compensation of, or otherwise discriminate against, any employee for notifying the City of any 
issue relating to the HCAO, for opposing any practice proscribed by the HCAO, for participating 
in any proceedings related to the HCAO, or for seeking to assert or enforce any rights under the 
HCAO by any lawful means. 



(g) Developer represents and warrants that it is not an entity that was 
set up, or is being used, for the purpose of evading the requirements of the HCAO. 



(h) Developer shall keep itself informed of the requirements of the 
HCAO, as they may change from time to time. 



(i) Upon request, Developer shall provide reports to the City and the 
Authority in accordance with any reporting standards promulgated by the City under the HCAO, 
including reports on subtenants, contractors, and subcontractors. 



(j) Within five (5) business days of any request, Developer shall 
provide the City and the Authority with access to pertinent records relating to any Developer's 
compliance with the HCAO.  In addition, the City and its agents may conduct random audits of 
Developer at any time during the Term.  Developer agrees to cooperate with City and the 
Authority in connection with any such audit. 



(k) If a contractor or subcontractor is exempt from the HCAO because 
the amount payable to such contractor or subcontractor under all of its contracts with the City or 
relating to City-owned property is less than $25,000.00 (or $50,000.00 for nonprofits) in that 
fiscal year, but such contractor or subcontractor later enters into one or more agreements with the 
City or relating to City-owned property that cause the payments to such contractor or 
subcontractor to equal or exceed $75,000.00 in that fiscal year, then all of the contractor's or 
subcontractor's contracts with the City and relating to City-owned property shall be thereafter 
subject to the HCAO.  This obligation arises on the effective date of the agreement that causes 
the cumulative amount of agreements to equal or exceed $75,000.00 in the fiscal year. 



27.6 Developer Conflicts of Interest.  Through its execution of this Agreement, 
Developer acknowledges that it is familiar with the provisions of Section 15.103 of the San 
Francisco Charter, Article III, Chapter 2 of the City's Campaign and Governmental Conduct 
Code, and Section 87100 et seq. and Section 1090 et seq. of the Government Code of the State of 
California, certifies that it knows of no facts which would constitute a violation of such 
provisions and agrees that if Developer becomes aware of any such fact during the Term 
Developer shall immediately notify the Authority.  Developer further certifies that it has made a 
complete disclosure to the Authority of all facts bearing on any possible interests, direct or 
indirect, which Developer believes any officer or employee of the City or the Authority presently 
has or will have in this Agreement or in the performance thereof or in any portion of the profits 
thereof.  Willful failure by Developer to make such disclosure, if any, shall constitute grounds 
for the Authority's termination and cancellation of this Agreement. 
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27.7 Prohibition of Political Activity with City Funds.  In accordance with San 
Francisco Administrative Code Chapter 12.G, no funds appropriated by the Authority for this 
Agreement may be expended for organizing, creating, funding, participating in, supporting, or 
attempting to influence any political campaign for a candidate or for a ballot measure 
(collectively, "Political Activity").  The terms of San Francisco Administrative Code Chapter 
12.G are incorporated herein by this reference.  Accordingly, an employee working in any 
position funded under this Agreement shall not engage in any Political Activity during the work 
hours funded hereunder, nor shall any equipment or resource funded by this Agreement be used 
for any Political Activity.  In the event Developer, or any staff member in association with 
Developer, engages in any Political Activity, then (i) Developer shall keep and maintain 
appropriate records to evidence compliance with this section, and (ii) Developer shall have the 
burden to prove that no funding from this Agreement has been used for such Political Activity.  
Developer agrees to cooperate with any audit by the Authority, the City or its designee in order 
to ensure compliance with this section.  In the event Developer violates the provisions of this 
section, the City or the Authority may, in addition to any other rights or remedies available 
hereunder, (i) terminate this Agreement and any other agreements between Developer and the 
Authority, (ii) prohibit Developer from bidding on or receiving any new City or Authority 
contract for a period of two (2) years, and (iii) obtain reimbursement of all funds previously 
disbursed to Developer under this Agreement. 



27.8 Notification of Limitations on Contributions.  Through its execution of 
this Agreement, Developer acknowledges that it is familiar with Section 1.126 of the San 
Francisco Campaign and Governmental Conduct Code (the "Conduct Code") which prohibits or 
a state agency on whose board an appointee of a City elective officer serves, for the selling or 
leasing of any land or building to or from the City or a state agency on whose board an appointee 
of a City elective officer serves, from making any campaign contribution to (1) an individual 
holding a City elective office if the contract must be approved by the individual, a board on 
which that individual serves, or a board on which an appointee of that individual serves, (2) a 
candidate for the office held by such individual, or (3) a committee controlled by such 
individual, at any time from the commencement of negotiations for the contract until the later of 
either the termination of negotiations for such contract or six (6) months after the date the 
contract is approved.  Developer acknowledges that the foregoing restriction applies only if the 
contract or a combination or series of contracts approved by the same individual or board in a 
fiscal year have a total anticipated or actual value of $50,000 or more.  Developer further 
acknowledges that the prohibition on contributions applies to each prospective party to the 
contract; each member of Developer’s board of directors; Developer’s chairperson, chief 
executive officer, chief financial officer and chief operating officer; any person with an 
ownership interest of more than 20 percent in Developer; any subcontractor listed in the bid or 
contract; and any committee that is sponsored or controlled by Developer.  Additionally, 
Developer acknowledges that Developer must inform each of the persons described in the 
preceding sentence of the prohibitions contained in Section 1.126.  Developer further agrees to 
provide the Authority the name of each person, entity or committee described above. 



27.9 Sunshine Ordinance.  In accordance with Section 67.24(e) of the San 
Francisco Administrative Code, contracts, contractors' bids, leases, agreements, responses to 
Requests for Proposals, and all other records of communications between the Authority and 
persons or firms seeking contracts will be open to inspection immediately after a contract has 
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been awarded.  Nothing in this provision requires the disclosure of a private person's or 
organization's net worth or other proprietary financial data submitted for qualification for a 
contract, lease, agreement or other benefit until and unless that person or organization is awarded 
the contract, lease, agreement or benefit.  Information provided which is covered by this Section 
will be made available to the public upon request. 



27.10 MacBride Principles - Northern Ireland.  The City and the Authority urge 
companies doing business in Northern Ireland to move towards resolving employment inequities 
and encourages them to abide by the MacBride Principles as expressed in San Francisco 
Administrative Code Section 12F.1, et seq.  The City and the Authority also urge San Francisco 
companies to do business with corporations that abide by the MacBride Principles.  Developer 
acknowledges that it has read and understands the above statement of the City and County of San 
Francisco concerning doing business in Northern Ireland. 



27.11 Tropical Hardwood and Virgin Redwood Ban.  The City and the Authority 
urge companies not to import, purchase, obtain or use for any purpose, any tropical hardwood or 
tropical hardwood wood product, or any virgin redwood or virgin redwood wood product.  
Developer agrees that, except as permitted by the application of Sections 802(b) and 803(b) of 
the San Francisco Environment Code, Developer shall not use or incorporate any tropical 
hardwood or virgin redwood in the construction of the Improvements.  Developer shall not 
provide any items to the construction of the Project, or otherwise in the performance of this 
Agreement which are tropical hardwoods, tropical hardwood wood products, virgin redwood, or 
virgin redwood wood products.  In the event Developer fails to comply in good faith with any of 
the provisions of Chapter 8 of the San Francisco Environment Code, Developer shall be liable 
for liquidated damages for each violation in any amount equal to the contractor's net profit on the 
contract, or five percent (5%) of the total amount of the contract dollars, whichever is greater. 



27.12 Resource-Efficient Facilities and Green Building Requirements.  
Developer acknowledges that the City and County of San Francisco has enacted San Francisco 
Environment Code Sections 700 to 710 relating to resource-efficient buildings and green 
building design requirements.  Developer hereby agrees it shall comply with the applicable 
provisions of such code sections.   



27.13 Tobacco Product Advertising Prohibition.  Developer acknowledges and 
agrees that no advertising of cigarettes or tobacco products is allowed on any real property 
owned by or under the control of the City or the Authority, including the Project Site.  This 
prohibition includes the placement of the name of a company producing, selling or distributing 
cigarettes or tobacco products or the name of any cigarette or tobacco product in any promotion 
of any event or product, or on any sign.  The foregoing prohibition shall not apply to any 
advertisement sponsored by a state, local or nonprofit entity designed to communicate the health 
hazards of cigarettes and tobacco products or to encourage people not to smoke or to stop 
smoking. 



27.14 Drug-Free Workplace.  Developer acknowledges that pursuant to the 
Federal Drug-Free Workplace Act of 1988 (41 U.S.C. Sections 701 et. seq.), the unlawful 
manufacture, distribution, dispensation, possession, or use of a controlled substance is prohibited 
on City or Authority premises.  Developer and its agents or assigns shall comply with all terms 
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and provisions of such Act and the rules and regulations promulgated thereunder.  Developer 
agrees that any violation of this prohibition by Developer, its agents or assigns shall be deemed a 
material breach of this Agreement. 



27.15 Pesticide Ordinance.  Developer shall comply with the provisions of 
Section 308 of Chapter 3 of the San Francisco Environment Code (the "Pesticide Ordinance") 
which (i) prohibit the use of certain pesticides on City or Authority property, (ii) require the 
posting of certain notices and the maintenance of certain records regarding pesticide usage and 
(iii) require Developer to submit to the Authority an integrated pest management ("IPM") plan 
that (a) lists, to the extent reasonably possible, the types and estimated quantities of pesticides 
that Developer may need to apply to the Project Site during the Term, (b) describes the steps 
Developer will take to meet the City's IPM Policy described in Section 300 of the Pesticide 
Ordinance, and (c) identifies, by name, title, address and telephone number, an individual to act 
as Developer's primary IPM contact person with the City or the Authority.  In addition, 
Developer shall comply with the requirements of Sections 303(a) and 303(b) of the Pesticide 
Ordinance.  Through the Authority, Developer may seek a determination from the City's 
Commission on the Environment that Developer is exempt from complying with certain portions 
of the Pesticide Ordinance with respect to this Agreement, as provided in Section 307 of the 
Pesticide Ordinance.  The Authority shall reasonably cooperate with Developer, at Developer's 
sole cost and expense, if Developer seeks in good faith an exemption under the Pesticide 
Ordinance. 



27.16 Preservative Treated Wood Containing Arsenic.  Developer may not 
purchase preservative-treated wood products containing arsenic in the performance of this 
Agreement unless an exemption from the requirements of Chapter 13 of the San Francisco 
Environment Code is obtained from the Department of the Environment under Section 1304 of 
the Code.  The term "preservative-treated wood containing arsenic" shall mean wood treated 
with a preservative that contains arsenic, elemental arsenic, or an arsenic copper combination, 
including, but not limited to, chromated copper arsenate preservative, ammoniacal copper zinc 
arsenate preservative, or ammoniacal copper arsenate preservative.  Developer may purchase 
preservative-treated wood products on the list of environmentally preferable alternatives 
prepared and adopted by the Department of the Environment.  This provision does not preclude 
Developer from purchasing preservative-treated wood containing arsenic for saltwater 
immersion.  The term "saltwater immersion" shall mean a pressure-treated wood that is used for 
construction purposes or facilities that are partially or totally immersed in saltwater. 



27.17 Compliance with Disabled Access Laws.  Developer acknowledges that, 
pursuant to the Disabled Access Laws, programs, services and other activities provided by a 
public entity to the public, whether directly or through Developer or contractor, must be 
accessible to the disabled public.  Developer shall not discriminate against any person protected 
under the Disabled Access Laws in connection with the use of all or any portion of the Property 
and shall comply at all times with the provisions of the Disabled Access Laws. 



27.18 Protection of Private Information.  Developer agrees to comply fully with 
and be bound by all of the provisions of Chapter 12M of the San Francisco Administrative Code 
(the "Protection of Information Ordinance"), including the remedies provided therein.  The 
provisions of the Protection of Private Information Ordinance are incorporated herein by 
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reference and made a part of this Agreement as though fully set forth.  Capitalized terms used in 
this Section 27.18 and not defined in this Agreement shall have the meanings assigned to such 
terms in the Protection of Private Information Ordinance.  Consistent with the requirements of 
the Protection of Private Information Ordinance, Developer agrees to all of the following: 



(a) Neither Developer nor any of its contractors or 
subcontractors who receive Private Information from the City or the Authority in the 
performance of a contract may disclose that information to a subcontractor or any other person or 
entity, unless one of the following is true: 



(i) The disclosure is authorized by this Agreement; 



(ii) Developer received advance written approval from 
the Authority to disclose the information; or 



(iii) The disclosure is required by judicial order. 



(b) Any disclosure or use of Private Information authorized by 
this Agreement shall be in accordance with any conditions or restrictions stated in this 
Agreement or the Authority's approval and shall not be used except as necessary in the 
performance of the obligations under the contract.  Any disclosure or use of Private Information 
authorized by the Authority shall be in accordance with any conditions or restrictions stated in 
the approval. 



(c) "Private Information" shall mean any information that (1) 
could be used to identify an individual, including without limitation name, address, social 
security number, medical information, financial information, date and location of birth, and 
names of relative; or (2) the law forbids any person from disclosing. 



(d) Any failure of Developer to comply with the Protection of 
Private Information Ordinance shall be a material breach of this Agreement.  In such an event, in 
addition to any other remedies available to it under equity or law, the Authority may terminate 
this Agreement, debar Developer, or bring a false claim action against Developer. 



27.19 Graffiti Removal.  Graffiti is detrimental to the health, safety and welfare 
of the community in that it promotes a perception in the community that the laws protecting 
public and private property can be disregarded with impunity.  This perception fosters a sense of 
disrespect of the law that results in an increase in crime; degrades the community and leads to 
urban blight; is detrimental to property values, business opportunities and the enjoyment of life; 
is inconsistent with the Authority's property maintenance goals and aesthetic standards; and 
results in additional graffiti and in other properties becoming the target of graffiti unless it is 
quickly removed from public and private property.  Graffiti results in visual pollution and is a 
public nuisance. Graffiti must be abated as quickly as possible to avoid detrimental impacts on 
the City and County and its residents, and to prevent the further spread of graffiti. 



Developer shall remove all graffiti from any real property owned or leased by Developer 
in the City and County of San Francisco within forty-eight (48) hours of the earlier of 
Developer's (a) discovery or notification of the graffiti or (b) receipt of notification of the graffiti 
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from the Department of Public Works or the Authority.  This Section 27.19 is not intended to 
require Developer to breach any lease or other agreement that it may have concerning its use of 
the real property.  The term "graffiti" means any inscription, word, figure, marking or design that 
is affixed, marked, etched, scratched, drawn or painted on any building, structure, fixture or other 
improvement, whether permanent or temporary, including by way of example only and without 
limitation, signs, banners, billboards and fencing surrounding construction sites, whether public 
or private, without the consent of the owner of the property or the owner's authorized agent, and 
which is visible from the public right-of-way.  "Graffiti" shall not include: (1) any sign or banner 
that is authorized by, and in compliance with, the applicable requirements of the San Francisco 
Public Works Code, the San Francisco Planning Code, or the San Building Code; or (2) any 
mural or other painting or marking on the property that is protected as a work of fine art under 
the California Art Preservation Act (California Civil Code Sections 987 et seq.) or as a work of 
visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.). 



Any failure of Developer to comply with this Section 27.19 shall constitute a Developer 
Event of Default. 



27.20 Food Service Waste Reduction Ordinance.  Developer agrees to comply 
fully with and be bound by all of the provisions of the Food Service Waste Reduction Ordinance, 
as set forth in San Francisco Environment Code Chapter 16, including the remedies provided, 
and implementing guidelines and rules.  The provisions of Chapter 16 are incorporated herein by 
reference and made a part of this Agreement as though fully set forth herein.  This provision is a 
material term of this Agreement.  By entering into this Agreement, Developer agrees that if it 
breaches this provision, the Authority and City will suffer actual damages that will be 
impractical or extremely difficult to determine; further, Developer agrees that the sum of one 
hundred dollars ($100.00) liquidated damages for the first breach, two hundred dollars ($200.00) 
liquidated damages for the second breach in the same year, and five hundred dollars ($500.00) 
liquidated damages for-subsequent breaches in the same year is a reasonable estimate of the 
damage that the Authority and City will incur based on the violation, established in light of the 
circumstances existing at the time this Agreement was made. Such amounts shall not be 
considered a penalty, but rather agreed monetary damages sustained by the Authority and City 
because of Developer's failure to comply with this provision. 



27.21 Charter Provisions.  This Agreement is governed by and subject to the 
provisions of the Charter of the City and County of San Francisco, including the budgetary and 
fiscal provisions of the City's Charter.  Notwithstanding anything to the contrary contained in 
this Agreement, there shall be no obligation for the payment or expenditure of money by the 
Authority or City under this Agreement unless the Controller of the City and County of San 
Francisco first certifies, pursuant to Section 3.105 of the City's Charter, that there is a valid 
appropriation from which the expenditure may be made and that unencumbered funds are 
available from the appropriation to pay the expenditure.  Developer acknowledges that in no 
event shall the City’s General Fund have any liability for any of the Authority’s obligations 
under this Agreement. 



27.22 Incorporation.  Each and every provision of the San Francisco 
Administrative Code or any other San Francisco Code specifically described or referenced in this 
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Agreement is hereby incorporated by reference, as it exists on the Effective Date as though fully 
set forth herein.  



28. Miscellaneous Provisions. 



28.1 Incorporation of Exhibits and Attachments.  Each Exhibit is hereby 
incorporated into and made a part of this DDA.  Each Attachment is attached for reference and 
the convenience of the Parties.   



28.2 Notices.  Any notice or other communication given under this DDA by a 
Party must be given or delivered (i) by hand, (ii) by registered or certified mail, postage prepaid 
and return receipt requested, or (iii) by a recognized overnight carrier, such as Federal Express, 
in any case addressed as follows: 



28.2.1 in the case of a notice or communication to the Authority, 



Treasure Island Development Authority  
c/o Office of Economic and Workforce Development 
City Hall, Rm. 448  
1 Dr. Carlton B. Goodlett Place  
San Francisco, California  94102  
Attn: Treasure Island Project Director 



and 



Office of the City Attorney 
City Hall, Rm. 234  
1 Dr. Carlton B. Goodlett Place  
San Francisco, California  94102  
Attn: Real Estate/Finance 



28.2.2 in the case of a notice or communication to Developer, 



Treasure Island Community Development, LLC 
c/o UST Lennar HW Scala SF Joint Venture 
One California Street, Suite 2700 
San Francisco, CA  94111 
Attn: Kofi Bonner 



and 



Gibson Dunn & Crutcher LLP 
555 Mission Street, Suite 3000 
San Francisco, CA 94105 
Attn: Mary G. Murphy 
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To be effective, every notice given to a Party under the terms of this DDA must be in 
writing and must state (or must be accompanied by a cover letter that states) substantially the 
following: 



(a) the Section of this DDA under which the notice is given; 



(b) if applicable, the action or response required; 



(c) if applicable, the period of time within which the recipient 
of the notice must respond thereto; 



(d) if applicable, the period of time within which the recipient 
of the notice must cure an alleged breach; 



(e) if applicable, that the failure to object to the notice within a 
stated time period will be deemed to be the equivalent of the recipient’s approval or disapproval 
of the subject matter of the notice; 



(f) if approval is being requested, shall be clearly marked 
“Request for Approval”; and 



(g) if a notice of a disapproval or an objection that requires 
reasonableness, shall specify with particularity the reasons for the disapproval or objection. 



Any mailing address may be changed by a Party at any time by giving notice of such 
change in the manner provided above, and any such change shall be effective ten (10) days 
thereafter (or such later date as is set forth in such notice).  All notices under this DDA shall be 
deemed given, received, made or communicated on the date personal receipt actually occurs or, 
if mailed, on the delivery date or attempted delivery date shown on the return receipt. 



28.3 Time of Performance. 



28.3.1 All performance (including cure) dates expire at 5:00 p.m. on a 
Business Day (San Francisco, California time) on the applicable date for performance (including 
cure), as such date may be extended pursuant to the effect of Article 24 or any other extension of 
time permitted in this DDA. 



28.3.2 Where the Outside Date (or other date set forth in this DDA) set 
forth in the Schedule of Performance is a calendar month without reference to a specific day in 
such month, or a year without reference to a specific month in such year, then the Outside Date 
shall be the last day in such month or year, as applicable. 



28.3.3 Time is of the essence in the performance of all the terms and 
conditions of this DDA. 
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28.4 Extensions of Time. 



28.4.1 The Authority or  Developer may extend the time for the 
performance of any term, covenant or condition of this DDA by a Party owing performance to 
the extending party, or permit the curing of any related default, upon such terms and conditions 
as it determines appropriate; provided, however, any such extension or permissive curing of any 
particular default shall not operate to release any of the obligations of the Party receiving the 
extension or cure rights or constitute a waiver of the granting Party’s rights with respect to any 
other term, covenant or condition of this DDA or any other default in, or breach of, this DDA. 



28.4.2 In addition to matters set forth in Section 28.4.1, the Parties may 
extend the time for performance by any of them of any term, covenant or condition of this DDA 
by a written instrument signed by authorized representatives of such Parties without the 
execution of a formal recorded amendment to this DDA, and any such written instrument shall 
have the same force and effect and impart the same notice to third parties as a formal recorded 
amendment to this DDA. 



28.5 Attorneys’ Fees. 



28.5.1 Should any Party institute any action or proceeding in court or 
other dispute resolution mechanism permitted or required under this DDA, the prevailing party 
shall be entitled to receive from the losing party the prevailing party’s reasonable costs and 
expenses incurred including, without limitation, expert witness fees, document copying 
expenses, exhibit preparation costs, carrier expenses and postage and communication expenses, 
and such amount as may be awarded to be reasonable attorneys’ fees and costs for the services 
rendered the prevailing party in such action or proceeding.  Attorneys’ fees under this Section 
28.5.1 shall include attorneys’ fees on any appeal. 



28.5.2 For purposes of this DDA, reasonable fees of attorneys and any in-
house counsel shall be based on the average fees regularly charged by private attorneys with an 
equivalent number of years of professional experience in the subject matter area of the law for 
which the in-house counsel’s services were rendered who practice in the City in law firms with 
approximately the same number of attorneys as employed by the City. 



28.6 Eminent Domain.  The exercise by the Authority of its eminent domain 
power, if applicable, with regard to any portion of the Project Site owned by Developer or any 
Vertical Developer in a manner that precludes or substantially impairs performance by 
Developer or any Vertical Developer of any of its material obligations (or would otherwise give 
rise to a default by Developer) hereunder shall constitute a Material Breach by the Authority. 



28.7 Successors and Assigns; No Third-Party Beneficiary.  Subject to the 
provisions of Article 21, this DDA shall be binding upon and inure to the benefit of the 
Mortgagees and transferees of Developer and any transferee of the Authority, including, without 
limitation, the San Francisco Port Commission and the City and County of San Francisco, if 
applicable.  This DDA is made and entered into only for the protection and benefit of the Parties 
and their successors and assigns.  No other Person shall have or acquire any right or action of 
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any kind based upon the provisions of this DDA except as explicitly provided to the contrary in 
this DDA. 



28.8 Estoppel Certificates.  Any Party, within twenty (20) days after notice 
from any other Party, shall execute and deliver to the requesting Party and, if requested, any 
Mortgagee or prospective Mortgagee, an estoppel certificate stating: 



28.8.1 whether or not this DDA is unmodified and in full force and effect.  
If there has been a modification of this DDA, the certificate shall state that this DDA is in full 
force and effect as modified, and shall set forth the modification, and if this DDA is not in full 
force and effect, the certificate shall so state; and 



28.8.2 whether or not the responding Party is aware of any Event of 
Default (or event which, with notice or the passage of time or both, could be an Event of Default) 
by any other Party under this DDA in any respect and, if so, describing the same in detail. 



28.9 Counterparts.  This DDA may be executed in multiple counterparts, each 
of which shall be deemed to be an original and all of which shall constitute one and the same 
instrument.  Such counterparts may be delivered by facsimile, electronic mail or other similar 
means of transmission. 



28.10 Authority and Enforceability.  Developer and the Authority each 
represents and warrants that the execution and delivery of this DDA, and the performance of its 
obligations hereunder, have been duly authorized by all necessary action, and will not conflict 
with, result in any violation of, or constitute a default under, any provision of any agreement or 
other instrument binding upon or applicable to it, or any present law or governmental regulation 
or court decree. 



28.11 References.  Wherever in this DDA the context requires, references to the 
masculine shall be deemed to include the feminine and the neuter and vice-versa, and references 
to the singular shall be deemed to include the plural and vice versa. 



28.12 Correction of Technical Errors.  If by reason of inadvertence, and contrary 
to the intention of Developer and the Authority, errors are made in this DDA in the identification 
or characterization of any title exception, in a legal description or the reference to or within any 
Exhibit with respect to a legal description, in the boundaries of any parcel (provided such 
boundary adjustments are relatively minor and do not result in a material change as determined 
by the Authority’s counsel), in any map or drawing which is an Exhibit, or in the typing of this 
DDA or any of its Exhibits, Developer and the Authority by mutual agreement may correct such 
error by memorandum executed by both of them and replacing the appropriate pages of this 
DDA, and no such memorandum or page replacement shall be deemed an amendment of this 
DDA. 



28.13 Brokers.  Developer and the Authority each represents to the other that it 
has not employed a broker or a finder in connection with the execution and delivery of this DDA, 
and agrees to Indemnify the other from the claims of any broker or finder asserted through such 
Party. 
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28.14 Governing Law.  This DDA shall be governed by and construed in 
accordance with the laws of the State of California.  All references in this DDA to California or 
federal laws and statutes shall mean such laws, regulations and statues as they may be amended 
from time to time, except to the extent a contrary intent is stated. 



28.15 Effect on Other Party’s Obligation.  If Developer’s or the Authority’s 
performance is excused or the time for its performance is extended under Article 24, the 
performance of the other Party that is conditioned on such excused or extended performance is 
excused or extended to the same extent. 



28.16 Table of Contents; Headings.  The Table of Contents is for the purpose of 
convenience of reference only and is not to be deemed as a part of this DDA or as supplemental 
hereto.  Section and other headings are for the purpose of convenience of reference only and are 
not intended to, nor shall they, modify or be used to interpret the provisions of this DDA. 



28.17 Numbers. 



(a) Generally.  For purposes of calculating a number under this DDA, 
any fraction equal to or greater than one half (1/2) shall be rounded up to the nearest whole 
number and any fraction less than one half (1/2) shall be rounded down to the nearest whole 
number. 



(b) Number of Days.  References in this DDA to days shall be to 
calendar days, unless otherwise specified; provided, that if the last day of any period to give 
notice, reply to a notice, meet a deadline or to undertake any other action occurs on a day that is 
not a Business Day, then the last day for undertaking the action or giving or replying to the 
notice shall be the next succeeding Business Day. 



28.18 No Gift or Dedication.  Except as otherwise specified in this DDA, this 
DDA shall not be deemed to be a gift or dedication of any portion of the Project Site to the 
general public, for the general public, or for any public use or purpose whatsoever.  Developer 
shall have the right to prevent or prohibit the use of any portion of the property owned by it, 
including common areas and buildings and improvements, by any Persons for any purpose 
inimical to the operation of a private, integrated mixed-use project as contemplated by this DDA.  
Any dedication must be evidenced by an express written offer of dedication to and written 
acceptance by the Authority, the City, the SFPUC, CFD or other Governmental Entity, as 
applicable, for such purposes by a recorded instrument executed by the owner of the property 
dedicated. 



28.19 Severability.  Except as is otherwise specifically provided for in this DDA 
for Conflicting Laws, invalidation of any provision of this DDA, or of its application to any 
Person, by judgment or court order shall not affect any other provision of this DDA or its 
application to any other Person or circumstance, and the remaining portions of this DDA shall 
continue in full force and effect, except to the extent that enforcement of this DDA as invalidated 
would be unreasonable or grossly inequitable under all the circumstances or would frustrate a 
fundamental purpose of this DDA. 
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28.20 Entire Agreement.  This DDA contains all of the representations and 
warranties and the entire agreement between the Parties with respect to the subject matter of this 
DDA.  Any prior correspondence, memoranda, agreements, warranties or representations 
between the parties relating to such subject matter are incorporated into and superseded in total 
by this DDA.  Notwithstanding the foregoing, this DDA shall not supersede the ENA, which 
shall remain in full force and effect according to its terms; provided, however, that so long as the 
DDA is in full force and effect, the terms of the DDA shall control in the event of any 
inconsistency.  No prior drafts of this DDA or changes from those drafts to the executed version 
of this DDA shall be introduced as evidence in any litigation or other dispute resolution 
proceeding by Developer, the Authority or any other Person, and no court or other body shall 
consider those drafts in interpreting this DDA. 



28.21 No Party Drafter; Captions.  Although certain provisions of this DDA 
were drawn by the Authority and certain provisions were drawn by Developer, (i) the provisions 
of this DDA shall be construed as a whole according to their common meaning and not strictly 
for or against any Party in order to achieve the objectives and purposes of the Parties, and (ii) no 
Party nor its counsel shall be deemed to be the drafter of any provision of this DDA. 



28.22 Conduct; Covenant of Good Faith and Fair Dealing.  In all situations 
arising out of this DDA, subject to the provisions of Article 16, Developer and the Authority 
shall each attempt to avoid and minimize the damages resulting from the conduct of the other 
and shall take all reasonably necessary measures to achieve the provisions of this DDA.  This 
DDA is subject to the covenant of good faith and fair dealing applicable under California law. 



28.23 Further Assurances.  Each of Developer and the Authority covenants, on 
behalf of itself and its successors, heirs and assigns, to take all actions and to do all things, and to 
execute, with acknowledgment or affidavit if required, any and all documents and writings that 
may be necessary or proper to achieve the purposes and objectives of this DDA.  The Authority 
Director is authorized to execute and deliver on behalf of the Authority any closing or similar 
documents and any contracts, agreements, memoranda or similar documents with State, regional 
and local entities or enter into any tolling agreement with any Person if the Authority Director 
determines that such execution and delivery are necessary or proper to achieve the purposes and 
objectives of this DDA and in the Authority’s best interests. 



28.24 Approvals. 



(a) As used herein, “Approval” and any variation thereof (such as 
“Approved” or “Approve”) refers to the prior written consent of the applicable Party or other 
Person.  When used with reference to a Governmental Entity such terms are intended to refer to 
the particular form of consent or approval required from such Governmental Entity in order to 
obtain the Authorization being sought. 



(b) Whenever Approval is required of Developer, the Authority, the 
Authority Board or the Authority Director under this DDA, it shall not be unreasonably withheld, 
conditioned or delayed unless the Approval is explicitly stated in this DDA to be within the “sole 
discretion” (or words of similar import) of the Party whose Approval is sought.  The reasons for 
failing to grant Approval, or for giving a conditional Approval, shall be stated in reasonable 
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detail in writing, except by the Authority Board, which as a public body will grant or deny 
Approval in open session at a duly held and noticed public meeting in accordance with 
applicable public meeting laws.  Approval by Developer or the Authority to or of any act or 
request by the other shall not be deemed to waive or render unnecessary Approval to or of any 
similar or subsequent acts or requests.  The requirements for Approvals under this DDA shall 
extend to and bind the partners, officers, directors, shareholders, trustees, beneficiaries, agents, 
elective or appointive boards, commissions, employees and other authorized representatives of 
Developer and the Authority, and each such Person shall make or enter into, or take any action in 
connection with, any Approval in accordance with these requirements.  In determining whether 
to give an Approval, no Party shall require changes from or impose conditions inconsistent with 
(i) the Development Requirements or (ii) matters it has previously Approved with respect to the 
matter at issue. 



(c) Unless otherwise provided in this DDA, whenever Approval or any 
other action is required by the Authority Board, the Authority Director shall upon the request of 
Developer submit such matter to the Authority Board at the next regularly-scheduled meeting of 
the Authority Board for which an agenda has not yet been finalized and for which the Authority 
can prepare and submit a staff report in keeping with Authority standard practices. 



(d) Unless otherwise provided in this DDA, Approvals or other actions 
of the Authority (as opposed to the Authority Director or the Authority Board) will be given or 
undertaken, as applicable, by the Authority Director. 



(e) Developer shall from time to time by notice to the Authority 
designate the Persons who may act as its “Developer Representative”.  Approvals or other 
actions of Developer shall be given or undertaken, as applicable, by Developer’s Representative 
or such other Person that provides evidence reasonably acceptable to the Authority Director that 
such Person is duly authorized to act on behalf of Developer. 



28.25 Cooperation and Non-Interference.  Developer and the Authority shall 
each refrain from doing anything that would render its performance under this DDA impossible, 
and subject to Article 16 each shall do everything which this DDA contemplates that the Party 
shall do to accomplish the objectives and purposes of this DDA. 



28.26 Interpretation.  Unless otherwise specified, whenever in this DDA, 
including its Exhibits, reference is made to the Table of Contents, any Article, Section, Exhibit, 
Attachment or any defined term, the reference shall be deemed to refer to the Table of Contents, 
Article, Section, Exhibit, Attachment or defined term of this DDA.  Any reference to an Article 
or a Section includes all subsections and subparagraphs of that Article or Section.  The use in this 
DDA of the words “including”, “such as” or words of similar import when following any general 
term, statement or matter shall not be construed to limit such statement, term or matter to the 
specific statements, terms or matters, whether or not language of non-limitation, such as “without 
limitation” or “but not limited to”, or words of similar import, is used with reference thereto.  In 
the event of a conflict between the Recitals and the remaining provisions of this DDA, the 
remaining provisions shall prevail. 
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28.27 Legal Representation.  Developer and the Authority each acknowledges, 
warrants and represents that it has been fully informed with respect to, and represented by 
counsel of its choice in connection with the rights and remedies of and waivers by it contained in 
this DDA and after such advice and consultation has presently and actually intended, with full 
knowledge of its rights and remedies otherwise available at law or in equity, to waive and 
relinquish those rights and remedies to the extent specified in this DDA, and to rely solely on the 
remedies provided for in this DDA with respect to any breach of this DDA by the other, or any 
other right that either Developer or the Authority seeks to exercise. 



28.28 Recordation; Run with the Land.  It is understood and agreed by 
Developer and the Authority that after execution by Developer and the Authority, this DDA will 
be recorded by the Authority; provided that the recordation shall affect only Developer’s and the 
Authority’s interest in the Project Site (including any real property acquired by either of them 
after the Effective Date).  If this DDA is terminated in accordance with its terms, Developer or 
the Authority may record a Notice of Termination as provided in Section 28.36.  Before any such 
termination of this DDA by the terms hereof, and subject to release of the lien of this Agreement 
in accordance with Section 2 hereof, the covenants and agreements of Developer and the 
Authority contained herein shall be covenants running with any land conveyed from the 
Authority to Developer shall bind every Person having any interest in such real property, and 
shall be binding upon and inure to the benefit and burden of Developer and the Authority and 
their respective heirs, successors and assigns.  This DDA shall not burden or bind any other 
property in the Project Site that is not acquired by the Authority or Developer under this DDA. 



28.29 Survival.  Termination of this DDA shall not affect (i) the right of any 
Party to enforce any and all Indemnifications or Adequate Security (including any Guaranty) to 
the extent they relate to the period before termination, (ii) any provision of this DDA that, by its 
express term, is intended to survive the expiration or termination of this DDA, or (iii) the rights 
and obligations under the Financing Plan or under any Acquisition and Reimbursement 
Agreement, including Developer’s right to receive reimbursements, to the extent they relate to 
the period before termination or are intended to survive the expiration or termination of the 
Financing Plan or Acquisition and Reimbursement Agreement, as applicable.  Notwithstanding 
the foregoing, all Indemnification obligations under this DDA shall expire five (5) years after the 
earlier to occur of (a) the Authority’s issuance of a Certificate of Completion with respect to the 
Improvements for which the Certificate of Completion was issued or (b) the termination of this 
DDA with respect to the portion of the Project Site to such termination relates; provided, that the 
foregoing expiration shall not apply as to (i) any Indemnification obligation under Section 11.2, 
which shall expire as set forth in Section 11.2, (ii) any Indemnification obligation as to which the 
Authority has given notice in accordance with the first sentence of Section 22.4 on or before the 
date of such expiration, and (iii) any Indemnification Obligation under Sections 22.1(b), 22.1(c), 
22.2(b) and 22.2(c), which shall expire five (5) years after Developer Transfers the applicable 
portion of the Project Site.  No termination under Section 3.8.1 shall (1) affect Developer’s rights 
under this DDA for any then-existing Sub-Phase Approval or (2) prevent the Authority, in its 
sole discretion, from later accepting and/or Approving any Major Phase Application or Sub-
Phase Application from Developer. 
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28.30 Nondiscrimination. 



28.30.1 There shall be no discrimination against or segregation of 
any person or group of persons on any basis listed in subdivision (a) or (d) of Section 12955 of 
the California Government Code, as those bases are defined in Sections 12926, 12926.1, 
subdivision (m) and paragraph (1) of subdivision (p) of Section 12955, and Section 12955.2 of 
the California Government Code, or on the basis of age, race, color, creed, sex, sexual 
orientation, gender identity, marital or domestic partner status, disabilities (including AIDS or 
HIV status), religion, national origin or ancestry by Developer or any occupant or user of the 
Project Site in the sale, lease, rental, sublease, transfer, use, occupancy, tenure or enjoyment of 
the Project Site, or any portion thereof.  Neither Developer itself (nor any person or entity 
claiming under or through it), nor any occupant or user of the Project Site or any Transferee, 
successor, assign or holder of any interest in the Project Site or any person or entity claiming 
under or through such Transferee, successor, assign or holder, shall establish or permit any such 
practice or practices of discrimination or segregation in connection with the Project Site, 
including without limitation, with reference to the selection, location, number, use or occupancy 
of buyers, tenants, vendees or others.  But Developer shall not be in default of its obligations 
under this Section 28.30 where there is a judicial action or arbitration involving a bona fide 
dispute over whether Developer is engaged in discriminatory practices and Developer promptly 
acts to satisfy any judgment or award against Developer. 



28.30.2 Any Transferee, successor, assign, or holder of any interest 
in the Project Site, or any occupant or user thereof, whether by contract, lease, rental, sublease, 
license, deed, deed of trust, Mortgage or otherwise, and whether or not any written instrument or 
oral agreement contains the above prohibitions against discrimination, shall be bound by, and 
shall not violate in whole or in part, directly or indirectly, the nondiscrimination requirements set 
forth above.  The covenants in this Section 28.30 shall be covenants running with the land and 
they shall be: (i) binding for the benefit and in favor of the Authority, as beneficiary, and the City 
and the owner of any other land or of any interest in any land in the Project Site (as long as such 
land remains subject to the land use requirements and restrictions of the SUD and the Design for 
Development), as beneficiary, and their respective successors and assigns; and (ii) binding 
against Developer, its successors and assigns to or of the Project Site and any improvements 
thereon or any portion thereof or any interest therein, and any party in possession or occupancy 
of the Project Site or the improvements thereon or any portion thereof. 



28.30.3 In amplification, and not in restriction, of the provisions of 
Sections 28.30.1 and 28.30.2, the Authority, the City and their respective successors and assigns, 
as to the covenants provided in this Section 28.30 of which they are stated to be beneficiaries, 
shall be beneficiaries both for and in their own right and also for the purposes of protecting the 
interest of NSTI and other parties, public or private, and without regard to whether the Authority 
or the City has at any time been, remains, or is an owner of any land or interest therein to which, 
or in favor of which, such covenants relate.  The Authority, the City and their respective 
successors and assigns shall have the right, as to any and all of such covenants of which they are 
stated to be beneficiaries, to exercise all the rights and remedies, and to maintain, any actions at 
law or suits in equity or other proper proceedings, to enforce such covenants to which it or any 
other beneficiaries of such covenants may be entitled including without limitation, restraining 
orders, injunctions and/or specific enforcement, judicial or administrative. 
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28.31 Lead-Based Paint Prohibition.  Developer shall comply with the 
regulations issued by the Secretary of HUD set forth in 37 C.F.R.  22732-3 and all applicable 
rules and orders prohibiting the use of lead-based paint in residential structures undergoing 
federally-assisted construction or rehabilitation and requiring the elimination of lead-based paint 
hazards. 



28.32 Modifications; Waiver.  Any modification or waiver of any provision of 
this DDA must be in writing and signed by a Person having authority to do so, on behalf of both 
the Authority and Developer.  Material Modifications to this DDA shall require the approval of 
the Board of Supervisors, which the Board of Supervisors may give or withhold in its sole and 
absolute discretion. 



28.33 Relationship of the Parties.  The Authority is not, and none of the 
provisions in this DDA shall be deemed to render the Authority, a partner in Developer’s or any 
Vertical Developer’s business, or a joint venturer or member in any joint enterprise with 
Developer or any Vertical Developer.  No Party shall have the right to act as the agent of any 
other Party in any respect hereunder. 



28.34 ENA.  After the Reference Date and before the expiration or termination 
of the ENA in accordance with its terms, in the event of a conflict between the ENA and this 
DDA, the provisions of this DDA shall prevail.  Notwithstanding the foregoing, with respect to 
conflicts between the DDA and the ENA relating to Authority’s Transaction Costs as defined in 
the ENA as further described in Section 3.2(b) thereof, the terms of Section 3.2(b) of the ENA 
shall control. 



28.35 Plans on Record with Authority.  The most recent versions of the Exhibits 
to this DDA, as such Exhibits may be amended or supplemented from time to time in accordance 
with this DDA or the terms of such Exhibits, shall not be required to be recorded but shall be 
kept on file with the Authority.  In addition, as of the Reference Date the Proforma is on file with 
the Authority and upon each submittal of a Major Phase Application and Sub-Phase Application 
in accordance with the DRDAP, the updated Proforma as Approved by Developer and the 
Authority shall be similarly kept on file with the Authority.  The Authority Director and 
Developer shall update or supplement the Schedule of Performance from time to time to reflect 
changes to the same as permitted in this DDA.  Full color copies of all recorded documents are 
also on file with the Authority.  All documents on file with the Authority shall be made available 
to members of the public at reasonable times in keeping with the Authority’s standard practices. 



28.36 Notice of Termination.  In the event of any termination of this DDA in 
whole or in part in accordance with the terms of this DDA, the terminating Party shall provide 
the other Parties and any applicable Mortgagee with a copy of any proposed Notice of 
Termination at least fifteen (15) days before recording the same.  After the expiration of such 
fifteen (15) days, the terminating Party may cause the Title Company to record such Notice of 
Termination in the Official Records.  Any “Notice of Termination” shall be in recordable form 
and describe the portion of the Project Site to which such termination pertains.  Following the 
recordation of any Notice of Termination, the terminating Party shall promptly provide a 
conformed copy of such recorded Notice of Termination to the Authority, Developer, and any 
applicable Mortgagee, and any applicable Vertical Developer.  The recordation of a Notice of 
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Termination shall not affect in any manner the rights of the Authority, Developer, or any 
applicable Mortgagee, or Vertical Developer to contest the terminating Party’s right to cause 
such recordation. 



28.37 Developer Termination Rights.  Developer shall have the right to 
terminate this DDA, together with the ENA, if a lawsuit is initiated to challenge the Authority’s 
approval of this DDA or the Project, and Developer elects to not continue to reimburse the 
Authority for all of Authority’s Costs and City Costs relating to such lawsuit; provided that any 
such termination shall not release Developer for the Authority’s Costs and City Costs (including 
any attorney’s fees that may be awarded to the initiator of the lawsuit) for the period before such 
termination. 



28.38 Execution of Certain Attachments and Exhibits.  The Parties acknowledge 
and agree that as of the Reference Date Attachment 1 (Public Trust Exchange Agreement), 
Attachment 2 (Conveyance Agreement) and Exhibit Q (Pre-Approved Arbiters List), Exhibit T 
(Auction Bidder Selection Guidelines for Commercial Lots), Exhibit U (Qualified Appraisal 
Pool), Exhibit V (Appraisal Instructions by Appropriate Product Type), Exhibit W (Auction 
Bidder Selection Guidelines for Residential Auction Lots) and Exhibit X (Guidelines for 
Residential Auction Lots), have not been completed and, in certain cases, Approved by the 
applicable Governmental Entities or executed and delivered by the Parties thereto.  Accordingly, 
the Parties have attached drafts of such Attachments and Exhibits.  Upon completion or 
Approval of such Attachments and Exhibits, Developer and the Authority shall substitute the 
final Attachments and Exhibits for such drafts and confirm such substitution in writing.  Upon 
completion, Exhibit H (Approved Vertical DDA Form), Exhibit I (Approved Vertical LDDA 
Form) and Exhibit M (Ground Lease) shall be appended to this Agreement in accordance with 
Section 4.1 hereof and Developer and the Authority shall confirm such addition in writing. 



[REMAINDER OF PAGE INTENTIONALLY BLANK] 
 















































 



 EXHIBIT A-1 



EXHIBIT A 
DEFINITIONS 



 



“2006 Development Plan” shall have the meaning set forth in Recital K of the 
DDA.  



“Acquisition and Reimbursement Agreement” shall have the meaning set forth 
in the Financing Plan. 



“Additional Transportation Subsidy” shall have the meaning set forth in 
Section 13.3.2(g) of the DDA. 



“Adequate Security” shall have the meaning set forth in Section 26.1 of the 
DDA. 



“Administrative Delay” shall have the meaning set forth in Section 24.1.3 of the 
DDA. 



“Affiliate” means any Person that directly or indirectly Controls, is Controlled by 
or is under Common Control with, a Party (or a partner or managing or other member of 
a Party, as the case may be). 



“Affordable Housing Units” shall have the meaning set forth in the Housing 
Plan. 



“Agreement” shall have the meaning set forth in the Introductory Paragraph of 
the DDA.   



“Allocated Parking” shall have the meaning set forth in Section 4.2.1(a)(ii) of 
the DDA.  



“Amendment Action” shall have the meaning set forth in Section 12 of the DDA.  



“Annual Authority Budget” shall have the meaning set forth in Section 19.1.1 of 
the DDA. 



“Annual Authority Draft Budget” shall have the meaning set forth in Section 
19.2 of the DDA. 



"Annual Preliminary Budget" shall have the meaning set forth in Section 19.2 
of the DDA. 



“Annual Transportation Subsidy” shall have the meaning set forth in Section 
13.3.2(a) of the DDA. 



“Annual Transportation Subsidy Maximum Amount” shall have the meaning 
set forth in Section 13.3.2(b) of the DDA. 











 



 EXHIBIT A-2 



“Annual Transportation Subsidy Payment” shall have the meaning set forth in 
Section 13.3.2(a) of the DDA. 



“Applications” shall have the meaning set forth in the DRDAP. 



“Applicable Regulations” shall have the meaning set forth in the Development 
Agreement. 



“Appraisal Process” shall have the meaning set forth in Section 17.4 of the 
DDA. 



“Approval” shall have the meaning set forth in Section 28.24(a) of the DDA.  



“Approved DDA/LDDA Form” has the meaning set forth in Section 4.1 of the 
DDA. 



“Approved Vertical DDA Form” shall have the meaning set forth in Section 4.1 
of the DDA.   



“Approved Vertical LDDA Form” shall have the meaning set forth in Section 
4.1 of the DDA.   



“Arbiter” shall have the meaning set forth in Section 15.3.1 of the DDA.  



“Arbiter’s Qualifications” shall have the meaning set forth in Section 15.3.1 of 
the DDA.  



“Arbitration Matter” shall have the meaning set forth in Section 15.1.1 of the 
DDA. 



“Architect” means the licensed architect of record, if any, for any Vertical 
Improvement as selected by a Vertical Developer. 



“Architect’s Certificate” means a certificate issued by the Architect in 
accordance with Section 9.2 that is in the form attached hereto as Exhibit Z with only 
such changes as may be Approved by Vertical Developer and the Authority Director. 



"Art Fee" shall have the meaning set forth in the Development Agreement. 



“Associated Public Benefits” shall have the meaning set forth in Section 1.8(b) 
of the DDA.  



“Assignment and Assumption Agreement” means an assignment and 
assumption agreement between Developer and a Transferee for a Transfer of rights and 
corresponding obligations under this DDA, consistent with the requirements of this DDA 
and, to the extent required under this DDA, in the form Approved by the Authority 
Director.   











 



 EXHIBIT A-3 



“Attachments” means, individually or collectively as the context requires, each 
of the attachments to this DDA listed on the List of Attachments, including any 
attachments thereto, as they may be amended or supplemented from time to time in 
accordance with the terms thereof and of this DDA. 



“Auction” shall mean the process of offering Lots for sale or ground lease to 
qualified bidders at the minimum bid price and selling the Lot to the highest qualified 
bidder, in accordance with Article 17. 



“Authority” means the Treasure Island Development Authority, a California non-
profit public benefit corporation, or any successor public agency designated by or under 
law, which may include the City and County of San Francisco or the San Francisco Port 
Commission, authorized as the Authority’s successors under the terms of the Conversion 
Act. 



“Authority Housing Units” shall have the meaning set forth in the Housing Plan. 



“Authority Board” means the Board of Directors of the Authority, or any 
successor governing body of the Authority designated by or under law. 



“Authority Costs” shall have the meaning set forth in Section 19.1.1 of the DDA.  



“Authority Costs and Revenue Report” shall have the meaning set forth in 
Section 19.4 of the DDA.  



“Authority Director” means the Executive Director of the Authority, or any 
successor executive officer of the Authority designated by or under law. 



“Authority Fiscal Year” means July 1 through June 30 of each year, or such 
other Authority Fiscal Year as is adopted from time to time. 



“Authority Housing Lots” shall have the meaning set forth in the Housing Plan. 



“Authority Quitclaim Deed” means a deed substantially in the form of Exhibit 
AA or as otherwise Approved by Developer and the Authority Director in their respective 
sole and absolute discretion. 



“Authority Revenues” shall have the meaning set forth in Section 19.1.2 of the 
DDA.  



“Authority’s Title Covenant” shall have the meaning set forth in Section 10.2.2 
of the DDA.  



“Authorization” shall have the meaning set forth in Section 9.1.1 of the DDA.  



"Base Line Budget" shall have the meaning set forth in Section 19.2 of the DDA. 



“Base Security” shall have the meaning set forth in Section 26.2.1 of the DDA.  
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“Base Security Cap” shall have the meaning set forth in Section 26.2.1 of the 
DDA.  



"Base Security Termination Date" shall have the meaning set forth in Section 
26.2.6 of the DDA. 



“Board of Supervisors” means the Board of Supervisors of the City, or any 
successor governing body of the City designated by or under law. 



“Building Permit” means a building permit issued by DBI. 



“Business Day” means a day other than a Saturday, Sunday or holiday recognized 
by the Authority. 



“CCRL” shall have the meaning set forth in Recital G. 



“CEQA” means the California Environmental Quality Act, California Public 
Resources Code section 21000 et seq., and the Guidelines for the California 
Environmental Quality Act, California Code of Regulations, Title 14 section 15000 et 
seq., as amended from time to time. 



“CEQA Delay” shall have the meaning set forth in Section 24.1.4 of the DDA.  



“Certificate of Completion” means a certificate issued by the Authority in 
accordance with Section 9.2 that is substantially in the form attached hereto as Exhibit 
BB. 



“Certificate of Occupancy” means an instrument issued by DBI certifying that a 
Unit or non-residential Project is fit for occupancy or use in accordance with the San 
Francisco Building Code. 



“CFD” shall have the meaning set forth in the Financing Plan. 



“City” means, as the context requires, (i) the City and County of San Francisco, a 
charter city of the State, or (ii) the territorial jurisdiction of the foregoing. 



“City Agency” means, individually or collectively as the context requires, all 
departments, agencies, boards, commissions and bureaus of the City with subdivision or 
other permit, entitlement or approval authority or jurisdiction over any Major Phase, Sub-
Phase or Lot in any portion of the Project Site, including but not limited to the San 
Francisco Port Commission, the Department of Public Works, the Public Utilities 
Commission, the Planning Commission, the Municipal Transportation Authority, the 
Building Inspection Commission, the Public Health Commission, the Fire Commission 
and the Police Commission, or any successor public agency. 



“City Costs” shall mean the actual and reasonable costs incurred by a City 
Agency in performing its obligations under this Agreement, the Interagency Cooperation 
Agreement or the Development Agreement as determined on a time and materials basis, 
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including any defense costs as set forth in Section 6.3.2 of the Development Agreement, 
but excluding work and fees covered by Administrative Fees (as defined in the 
Development Agreement). 



“City Party” shall have the meaning set forth in Section 22.1 of the DDA.  



“Commence” and any variation thereof means the commencement of substantial 
physical construction as part of a sustained and continuous construction plan. 



“Commercial Lot” shall have the meaning set forth in Section 17.2 of the DDA. 



“Community Facilities Lot” shall have the meaning set forth in the Community 
Facilities Plan. 



“Community Facilities Obligations” means Developer’s obligations under this 
Agreement to develop or subsidize certain community facilities, attached hereto as 
Exhibit F. 



“Community Facilities Plan” means that certain Community Facilities Plan and 
related Needs Assessment, prepared for the Authority, dated as of June 28, 2011, which 
outlines a community facility program for Treasure Island,  as such plan may be amended 
or supplemented from time to time in accordance with the terms of this DDA. 



“Community Facilities Space” shall have the meaning set forth in the 
Community Facilities Plan.  



“Community Facilities Subsidy” shall have the meaning set forth in Section 
13.3.3(a) of the DDA.  



“Complete” and any variation thereof means, as applicable, that: (i) a specified 
scope of work has been completed in accordance with Approved plans and specifications; 
(ii) Governmental Entities with jurisdiction have issued all Authorizations required for 
the contemplated use and, with respect to Vertical Improvements, occupancy of the work 
including, if applicable, Certificates of Occupancy; (iii) the site has been cleaned and all 
equipment, tools and other construction materials and debris have been removed; and (iv) 
with respect to Public Property and Public Improvements, (a) all bills for the work have 
been (x) paid and any obligor of Adequate Security has consented to final payment or (y) 
releases have been obtained from all mechanics and material suppliers or bonds have 
been provided to secure such liens in a form and amount required by law to cause any 
such lien to be removed from the applicable portion of the Project Site, (b) no 
mechanics’, materialmen’s or other liens have been recorded (unless they have been 
bonded as provided in (a)(y) above) and the period for recording such liens have expired 
and (c) all as-built plans and warranties, guaranties, operating manuals, operations and 
maintenance data, certificates of completed operations or other insurance, and all other 
close-out items required under any applicable Authorization or Approval have been 
provided to the Authority. 



“Complete Application” shall have the meaning set forth in the DRDAP. 
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“Complete Major Phase Application” shall have the meaning set forth in the 
DRDAP. 



“Complete Sub-Phase Application” shall have the meaning set forth in the 
DRDAP. 



"Conduct Code" shall have the meaning set forth in Section 27.8 of the DDA. 



“Conflicting Law” means legislation enacted by the Congress of the United 
States, by the legislature of the State or the enactment of a regulation or statute by any 
Governmental Entity (other than a City Party) with jurisdiction that precludes or 
substantially increases the cost of performance or compliance with any provision of this 
DDA by Developer. 



“Construction Documents” consist of the documents and materials described for 
Construction Documents in Exhibit 2  of the DRDAP for a specific Improvement. 



“Construction Work” shall have the meaning set forth in the Jobs EOP. 



“Construction Contractor” shall have the meaning set forth in the Jobs EOP. 



“Control” means the ownership (direct or indirect) by one Person and/or such 
Person and its Affiliates of day-to-day control of the activities of a Person coupled with a 
significant and voting interest in such Person. 



“Common Control” means that two Persons are both Controlled by the same 
other Person or Persons.  “Controlled”, “Controlling Interest” and “Controlling” have 
correlative meanings. 



“Conversion Act” shall have the meaning set forth in Recital G of the DDA.  



“Conveyance Agreement” shall have the meaning set forth in Recital O of the 
DDA. 



"Core Benefits" shall have the meaning set forth in Section 27.1(c) of the DDA. 



“CRC” shall have the meaning set forth in Recital D of the DDA.  



“Critical Commercial Lots” shall have the meaning set forth in Section 17.2 of 
the DDA.  



“Critical Commercial Lots Payment” shall have the meaning set forth in 
Section 17.2.4 of the DDA.  



“Cumulative Sub-Phase Event” shall have the meaning set forth in Section 
24.1.2 of the DDA.  



“DBI” shall mean the San Francisco Department of Building Inspection. 
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“DDA” shall have the meaning set forth in the Introductory Paragraph of the 
DDA.   



“Department of Public Works” means the Department of Public Works of the 
City, or any successor public agency designated by or under law. 



“Design for Development” means the Treasure Island and Yerba Buena Island 
Design for Development approved by the Planning Commission and the Authority, dated 
June 28, 2011, as amended from time to time consistent with Section 12. 



“Destroyed Land Records Relief Law” shall have the meaning set forth in 
Section 10.2.3 of the DDA.  



“Developable Lot” shall have the meaning set forth in Section 7.8 of the DDA. 



“Developable Market Rate Lots” shall have the meaning set forth in Section 
24.1.2 of the DDA. 



“Developed Critical Commercial Lots” shall have the meaning set forth in 
Section 17.2.5 of the DDA.   



“Developed Parking” shall have the meaning set forth in Section 4.2.1(a)(iii) of 
the DDA.  



“Developer” means Treasure Island Community Development, LLC, a California 
limited liability company, or its successors and assigns of all or substantially all of its 
rights and corresponding obligations under this DDA, as and to the extent permitted in 
accordance with the terms of this DDA. 



“Developer Commercial JVs” shall have the meaning set forth in Section 17.2.1 
of the DDA.   



“Developer Extension” shall have the meaning set forth in Section 24.3.1 of the 
DDA.  



“Developer Housing Subsidy” shall have the meaning set forth in Section 13.3.4 
of the DDA. 



“Developer Lot(s)” shall have the meaning set forth in Section 17.3 of the DDA.  



“Developer Party” shall have the meaning set forth in Section 11.1.6 of the 
DDA.  



“Developer Residential Units” shall have the meaning set forth in the Housing 
Plan. 



“Developer Representative” shall have the meaning set forth in Section 28.24(e) 
of the DDA.  
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“Developer Return” shall have the meaning set forth in the Financing Plan. 



“Developer’s Consent” shall have the meaning set forth in Section 12.4 of the 
DDA.  



“Development Agreement” means that certain Development Agreement entered 
into by and between the City and County of San Francisco and Developer, dated as of 
June 28, 2011.   



“Development Fees or Exactions” has the meaning set forth in the Development 
Agreement.  



“Development Increment” shall have the meaning set forth in Section 4.2 of the 
DDA. 



“Development Increment Remainder Parking” shall have the meaning set forth 
in Section 4.2.1(a)(iv) of the DDA. 



“Development Opportunity” shall have the meaning set forth in Section 3.8.3 of 
the DDA.  



“Development Plan” shall have the meaning set forth in Recital L of the DDA.  



“Development Plan Update” shall have the meaning set forth in Recital L of the 
DDA.  



"Development Requirements" means (i) the Project Approvals, (ii) the 
Transaction Documents and (iii) the documents approved under the DRDAP and the 
SUD, as they may be amended from time to time. 



“Distributions” shall have the meaning set forth in the Financing Plan. 



“DRDAP” means the design review and document approval procedures for the 
Project Site attached to this DDA as Exhibit CC, as may be amended or supplemented 
from time to time. 



“Economic Delay” shall have the meaning set forth in Section 24.1.2 of the 
DDA.  



“Effective Date” means the date that this DDA becomes effective, which shall be 
the  later of (i) the date this DDA is executed and delivered by the Parties, or (ii) the date 
the Board of Supervisors Ordinance approving the Development Agreement is effective.   



“ENA” shall have the meaning set forth in Recital I of the DDA.  



“Engineer” means the licensed engineer of record for Infrastructure as selected 
by Developer and Approved by the Authority Director. 
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“Engineer’s Certificate” means a certificate issued by the Engineer in 
accordance with Section 9.2 that is in the form attached hereto as Exhibit DD with only 
such changes as may be Approved by Developer and the Authority Director. 



“Entitled Units” means, individually or collectively as the context requires, the 
maximum number of Units permitted for the Project Site pursuant to the SUD, which 
number is, as of the Effective Date, eight thousand (8,000). 



 “Environmental Laws” shall have the meaning set forth in Section 11.2.4 of the 
DDA.  



“Environmental Remediation” means the undertaking of any activities to 
determine the nature and extent of Hazardous Substances that may be located in, on, 
under or about real property or that has been, are being or threaten to be Released into the 
environment, and to clean up, remove, contain, treat, stabilize, monitor or otherwise 
control such Hazardous Substance.  



“Escrow” shall have the meaning set forth in Section 10.2.1 of the DDA.  



“Event of Default” shall have the meaning set forth in Section 16.1 of the DDA.  



“Exchange Act” shall have the meaning set forth in Recital M of the DDA.  



“Excess Land Appreciation Structure” shall have the meaning set forth in 
Section 6.2.3(d) of the DDA.  



“Excluded Properties” shall have the meaning set forth in Recital B of the DDA.  



“Existing Navy Exceptions” shall have the meaning set forth in Section 10.2.2 of 
the DDA.  



“Excusable Delay” shall have the meaning set forth in Section 24.1 of the DDA. 



“Exhibit” means, individually or collectively as the context requires, each of the 
exhibits to this DDA listed in the Table of Contents, including any exhibits thereto, as 
they may be amended or supplemented from time to time in accordance with the terms 
thereof or of this DDA. 



“Expedited Arbitration Matter” shall have the meaning set forth in Section 
15.1.2 of the DDA.  



“Experience Requirement” shall have the meaning set forth in Section 21.1(a) of 
the DDA. 



“Federal Facility Site Remediation Agreement” means the September 29, 1992 
"Federal Facility Site Remediation Agreement for Treasure Island Naval Station", 
executed by the U.S. Department of the Navy, the California Environmental Protection 
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Agency, the California Department of Toxics Substances Control, and the California 
Regional Water Quality Control Board for the San Francisco Bay Region. 



“Final Subdivision Map” shall have the meaning set forth in Section 1.6(d) of 
the DDA.  



“Financial Obligations” shall have the meaning set forth in Section 1.5. 



“Financing Plan” means the plan attached hereto as Exhibit EE as such plan may 
be amended or supplemented from time to time in accordance with the terms of this 
DDA. 



“Force Majeure” shall have the meaning set forth in Section 24.1.1 of the DDA.  



“Foreclosed Property” shall have the meaning set forth in Section 20.6 of the 
DDA. 



“FOST” shall have the meaning set forth in Recital O of the DDA.  



“Funding Sources” shall have the meaning set forth in the Financing Plan. 



“Fractional Interest Unit(s)” means any apartment, condominium or cooperative 
unit, cabin, lodge, hotel or motel room, or other private or commercial structure 
containing toilet facilities therein that is designed and available, pursuant to applicable 
law, for use and occupancy as a residence by one or more individuals, and which is 
subject to any plan whereby a purchaser, in exchange for consideration, receives 
ownership rights in or the right to use accommodations for a period of less than a full 
year during any given year, on a recurring basis for more than one year, but not 
necessarily for consecutive years. 



“Governmental Entity” means any court, administrative agency or commission, 
or other governmental or quasi governmental organization with jurisdiction. 



“Gross Revenues” shall have the meaning set forth in the Financing Plan. 



“Ground Lease” shall have the meaning set forth in Section 4.1 of the DDA. 



“Guarantor Net Worth Requirement” shall have the meaning set forth in 
Section 26.1 of the DDA. 



“Guarantor” shall have the meaning set forth in Section 26.1 of the DDA. 



“Guaranty” shall have the meaning set forth in Section 26.1 of the DDA.  



“Guidelines for Residential Auction Lot Selection” shall have the meaning set 
forth in Section 17.5.3 of the DDA.  



“Hazardous Substance” shall have the meaning set forth in Section 11.2.3 of the 
DDA. 
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“HCAO” shall have the meaning set forth in Section 27.5 of the DDA. 



“High Rise Lot” shall have the meaning set forth in Section 24.1.2 of the DDA.  



“Housing Data Table” shall have the meaning set forth in the Housing Plan.  



“Housing Plan” means the plan attached hereto as Exhibit E, as such plan may be 
amended or supplemented from time to time in accordance with the terms of this DDA. 



“ICT” shall have the meaning set forth in Section 7.9 of the DDA.  



“ICT Design” shall have the meaning set forth in Section 7.9 of the DDA.  



“ICT Products and Solutions” shall have the meaning set forth in Section 7.9 of 
the DDA.  



“ICT Rights” shall have the meaning set forth in Section 7.9 of the DDA.  



"IFD" shall have the meaning set forth in Recital P of the DDA. 



"IFD Act" shall have the meaning set forth in Recital P of the DDA. 



“IFD Amendment” shall have the meaning set forth in Section 3.8.2.1 of the 
DDA. 



“Improvements” means all physical improvements required or permitted to be 
made to the Project Site under this DDA, including Infrastructure and Stormwater 
Management Controls and Vertical Improvements. 



“Inclusionary Units” shall have the meaning set forth in the Housing Plan.  



“Increased Adequate Security” shall have the meaning set forth in Section 
16.5.4 of the DDA.  



“Increment” shall have the meaning set forth in the Financing Plan. 



“Indemnify” means reimburse, indemnify, defend, and hold harmless. 
“Indemnification” has a correlative meaning. 



“Indemnifying Party” shall have the meaning set forth in Section 22.4  of the 
DDA.  



“Index” means the Consumer Price Index (CPI) for All Urban Consumers in the 
San Francisco-Oakland-San Jose region (base years 1982-1984 = 100) published by the 
Bureau of Labor Statistics of the United States Department of Labor, but in no event shall 
any increase adjusted by the Index hereunder be less than two percent (2%) per annum or 
greater than five percent (5%) per annum. 
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“Infrastructure” means those items identified in the Infrastructure Plan including 
open space improvements (including park improvements and restrooms), streets, rails, 
sewer and storm drainage systems, water systems, street improvements (including 
freeway ramps or other demolition), traffic signal systems, dry utilities, transit facilities, 
associated public buildings and structures, and other improvements any of which are to 
be constructed in or for the benefit of the applicable real property or any other matters 
described in the Infrastructure Plan, and shall include such work as is necessary to deliver 
real property to the State Lands Commission in the condition required under the Public 
Trust Exchange Agreement, or otherwise so as to create Developable Lots as set forth in 
Section 7.8.  Infrastructure does not include Stormwater Management Controls. 



“Infrastructure Obligations” shall have the meaning set forth in Section 7.1.1 of 
the DDA.  



“Infrastructure Plan” means the document attached hereto as Exhibit FF, as 
such document may be amended from time to time in accordance with the terms of this 
DDA. 



“Initial Closing Phase” shall have the meaning set forth in Section 6.1.2 of the 
DDA. 



“Initial Major Phase” shall have the meaning set forth in Section 1.5 of the 
DDA. 



“Initial Major Phase Application” shall mean the Major Phase Application for 
the Initial Major Phase. 



“Initial Sub-Phases” shall have the meaning set forth in Section 3.5 of the DDA.  



“Insurance Requirements” shall have the meaning set forth in Section 22.6 of 
the DDA.  



“Interagency Cooperation Agreement” means that certain Interagency 
Cooperation Agreement (Treasure Island/Yerba Buena Island) entered into in connection 
with the Project between the Authority and the City and attached hereto as Attachment 3, 
as amended from time to time. 



“Interim Lease Revenues” shall have the meaning set forth in the Financing 
Plan.  



“IP” shall have the meaning set forth in Section 7.9 of the DDA.  



“IPM” shall have the meaning set forth in Section 27.15 of the DDA. 



"Jobs EOP" shall have the meaning set forth in Section 13.1.8 of the DDA. 



"Jobs-Housing Linkage Fee" shall have the meaning set forth in the 
Development Agreement. 
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“JV Lots” shall have the meaning set forth in Section 17.3 of the DDA.  



“Land Acquisition Agreements” shall have the meaning set forth in Section 25.2 
of the DDA.  



“Losses” shall have the meaning set forth in Section 22.1 of the DDA.   



“Lot” means a parcel of land within the Project Site that is a legal lot shown on a 
Subdivision Map. 



“LRA” shall have the meaning set forth in Recital C of the DDA.  



“Major Phase 1” means the area identified as Major Phase 1 in the Phasing Plan. 



“Major Phase 4” means the area identified as Major Phase 4 in the Phasing Plan. 



“Major Phases” shall have the meaning set forth in Section 3.1 of the DDA.  



“Major Phase Application” shall have the meaning set forth in Section 3.5 of the 
DDA. 



“Major Phase Approval” shall have the meaning set forth in Section 3.3 of the 
DDA 



“Major Phase Community Facilities Maximum Amount” shall have the 
meaning set forth in Section 13.3.3(c)  of the DDA. 



“Major Phase Decisions” shall have the meaning set forth in Section 6.2.3 of the 
DDA 



“Management Plan” means a Soil and Groundwater Management Plan approved 
by the applicable regulatory agencies. 



“Marina” means the waterside Marina improvements to be developed by 
Treasure Island Enterprises, LLC, or such other successor party, as more particularly 
described in the Marina Term Sheet. 



“Marina Access Improvements” shall have the meaning set forth in Section 8.3 
of the DDA.  



“Marina Developer” means Treasure Island Enterprises, LLC, or such other 
successor party developing the Marina. 



“Marina Revenues” means all revenues received by Authority attributable to or 
in any way related to the Marina operations from the Marina Developer or any party 
other than Developer. 



"Marina Term Sheet" means the Term Sheet for the Redevelopment, Expansion 
and Operation of the Treasure Island Marina between the Authority and Treasure Island 
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Enterprises, LLC dated November 8, 2000, as amended by that certain Addendum dated 
November 10, 2004, and that Second Addendum to Term Sheet dated October 10, 2007. 



“Market Rate Lots” shall have the meaning set forth in the Housing Plan. 



“Market Rate Units” shall have the meaning set forth in the Housing Plan.  



“Master CC&Rs” shall have the meaning set forth in Section 10.3.2(e) of the 
DDA.  



“Master Developer” shall have the meaning set forth in Section 1.5 of the DDA.  



“Material Breach” shall have the meaning set forth in Section 16.2.3 of the 
DDA. 



“Material Modifications” means amendments or modifications to this DDA or 
any of its Attachments that would materially increase the burdens and responsibilities of 
the Authority or materially decrease the benefits to the Authority, as reasonably 
determined by the Authority Director.  Notwithstanding the foregoing, amendments or 
modifications to the Infrastructure Plan that modify  construction standards, materials, 
practices or specifications for Infrastructure shall not require approval by the Board of 
Supervisors unless the Authority Director and, with respect to any Infrastructure and 
Stormwater Management Controls to be owned or maintained by the City, the Director of 
Public Works, reasonably determine that such amendment or modification under the 
circumstances, would significantly increase costs to the City or Authority of ownership. 



“Minimum Bid Price” shall have the meaning set forth in Section 10.3.2(g) of 
the DDA. 



“Mitigation Measures” shall have the meaning set forth in Section 18.1 of the 
DDA.  



“Mortgage” shall have the meaning set forth in Section 20.1 of the DDA.  



“Mortgagee” shall have the meaning set forth in Section 20.1 of the DDA.  



“Mortgagee Acquisition” shall have the meaning set forth in Section 20.6 of the 
DDA.  



“Mortgagor” shall have the meaning set forth in Section 20.1 of the DDA.  



“Navy” shall have the meaning set forth in Recital O of the DDA.  



“Navy Payment” means that Initial Consideration and Additional Consideration 
as those terms are defined in the Conveyance Agreement.  



“Net Worth” means net worth calculated using generally accepted accounting 
principles (“GAAP”).  In the case of a corporation, “Net Worth” shall mean 
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shareholders’ equity calculated in accordance with GAAP.  Any reference in this DDA to 
a minimum Net Worth or a Net Worth Requirement shall mean that the Net Worth must 
be satisfied and maintained at all times.  Upon the Authority’s request, a Person required 
to maintain a minimum Net Worth under this DDA shall provide to the Authority 
reasonable evidence that it satisfies the Net Worth Requirement, including a copy of the 
most recent audit of such Person (which shall in no event be dated more than thirteen (13) 
months before the date of the Authority’s request).  Any such audit must have been 
performed by an independent third-party auditor and must include the opinion of the 
auditor indicating that the financial statements are fairly stated in all material respects. 



“Net Worth Requirement” means (i) for Transfer of a Major Phase or portions 
of a Major Phase that cumulatively equal or exceed a land area of seventy percent (70%) 
or more of the Major Phase, a Net Worth equal to or more than Seventy Five Million 
Dollars ($75,000,000), increased automatically by ten percent (10%) on each five (5) 
year anniversary of the Effective Date and (ii) for Transfers of one or more Sub-Phases 
that cumulatively equal less than seventy percent (70%) of the land area in a Major 
Phase, a Net Worth equal to or more than the higher of (A) Twenty Five Million Dollars 
($25,000,000), increased automatically by ten percent (10%) on each five (5) year 
anniversary of the Effective Date or (B) the amount determined under clause (i) above 
times the percentage of the total land area in the Major Phase that is being Transferred.  
Any entity required to satisfy the Net Worth Requirement can do so either by either 
meeting the Net Worth Requirement itself or by providing a Guaranty, covering all of 
that entity’s obligations under this DDA without limitation, from an entity that meets the 
Net Worth Requirement.  



“Non-Critical Commercial Lots” shall have the meaning set forth in Section 
17.2 of the DDA.  



“Non-Developer Critical Commercial Lot” shall have the meaning set forth in 
Section 17.2.5 of the DDA.  



“Notice of Termination” shall have the meaning set forth in Section 28.36 of the 
DDA. 



“Notifying Party” shall have the meaning set forth in Section 16.1 of the DDA.   



“NSTI” shall have the meaning set forth in Recital A  of the DDA. 



“Official Records” means the Official Records of the City and County of San 
Francisco maintained by the City’s Recorder’s Office. 



“Open Space Lot” means a Lot primarily used for Improvements constructed in 
accordance with the Parks and Open Space Plan. 



“Original Project Guaranty” means that certain Guaranty provided by Lennar in 
connection with the ENA, dated as of June 1, 2003.  
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“Original TIHDI Agreement” shall have the meaning set forth in Recital F of 
the DDA.  



“Outside Date” means the last date by which a particular obligation may be 
satisfied, as such date is set forth in the Schedule of Performance. 



“Owner/Occupant” means for a Lot, Unit or commercial condominium in the 
Project Site, as applicable, the Person holding fee title thereto. 



“Park Extension” shall have the meaning set forth in Section 24.4 of the DDA.  



"Parking Data Table" shall have the meaning set forth in Section 4.2.1(a) of the 
DDA. 



“Parks and Open Space Plan” means the plan attached hereto as Exhibit GG, as 
such plan may be amended or supplemented from time to time in accordance with the 
terms of this DDA. 



“Party” means, individually or collectively as the context requires, Developer, 
the Authority and any Transferee that is made a Party to this DDA under the terms of an 
Assignment and Assumption Agreement Approved by the Authority Director.   



“PCBs” shall have the meaning set forth in Section 11.2.3 of the DDA.  



“Permit to Enter” means, initially, the document attached to this DDA as Exhibit 
HH, as such document may be revised from time to time by the Authority upon notice 
thereof to Developer.  The Authority may from time to time amend the attached form of 
Permit to Enter and impose such insurance, bond, guaranty and indemnification 
requirements as the Authority determines are necessary or appropriate to protect its 
interests, consistent with the Authority’s custom and practice and in a manner that will 
not unnecessarily interfere with or materially increase the cost or risk of Developer’s 
ability to perform under this DDA or if it would unnecessarily interfere with or materially 
increase the cost or risk, such amendment must be consistent with commercial industry 
practice.  



“Permitted Exceptions” means permitted title exceptions at a close of Escrow as 
set forth in Section 10.2. 



“Person” means one or more natural persons or corporations, partnerships, trusts, 
limited liability companies, limited liability partnerships or other entities. 



"Pesticide Ordinance" shall have the meaning set forth in Section 27.15 of the 
DDA. 



“Petroleum Corrective Action Plan” means the Final Corrective Action Plan, 
Sites 06, 14/22, 15, and 25, Naval Station Treasure Island dated June 28, 2002, prepared 
by Tetra Tech EM Inc. for the Department of the Navy, and the Corrective Action Plan, 
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Inactive Fuel Lines, Naval Station Treasure Island dated December 2003, prepared by 
Tetra Tech, Inc. for Department of Navy, as amended from time to time. 



“Phase 1 Area” shall have the meaning set forth in Section 6.1.2 of the DDA.  



“Phasing Goals” shall have the meaning set forth in Section 3.2 of the DDA.  



“Phasing Plan” means the map attached hereto as Exhibit II, as such map may be 
amended from time to time in accordance with the terms of this DDA. 



“Planning Commission” shall have the meaning set forth in the DRDAP. 



“Police and Fire Station Lot” shall have the meaning set forth in the Community 
Facilities Plan. 



“Political Activity" shall have the meaning set forth in Section 27.7 of the DDA. 



“Port” shall have the meaning set forth in Section 21.12 of the DDA.  



“Pre-Approved Arbiters List” shall have the meaning set forth in Section 15.3.1 
of the DDA.  



“Private Information” shall have the meaning set forth in Section 27.18(c) of the 
DDA. 



“Product Types” shall have the meaning set forth in Section 17.5.2 of the DDA.  



“Proforma” shall have the meaning set forth in Section 3.9. 



“Project” shall have the meaning set forth in Section 1.1 of the DDA.  



“Project Account” shall have the meaning set forth in  the Financing Plan. 



"Project Approvals" shall mean the Project Approvals listed in Exhibit C to the 
Development Agreement. 



“Project Cost” shall have the meaning set forth in the Financing Plan  



“Project EIR” shall have the meaning set forth in Recital W of the DDA. 



“Project MMRP” shall have the meaning set forth in Recital W of the DDA. 



“Project Site” shall have the meaning set forth in Recital B of the DDA.  



“Project Special Taxes” shall have the meaning set forth in the Financing Plan. 



“Project Subsidies” shall have the meaning set forth in Section 13.3 of the DDA.  
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"Protection of Information Ordinance" shall have the meaning set forth in 
Section 27.18 of the DDA. 



“PTR Package” shall have the meaning set forth in Section 10.2.2 of the DDA.  



“Public Financing” shall have the meaning set forth in the Financing Plan. 



“Public Improvements” shall have the meaning set forth in Section 9.2.5 of the 
DDA. 



“Public Property” shall have the meaning set forth in Section 3.7 of the DDA.  



“Public Trust” shall have the meaning set forth in Section 6.1.1 of the DDA. 



“Public Trust Exchange” shall have the meaning set forth in Section 6.1.1 of the 
DDA. 



“Public Trust Exchange Agreement” shall have the meaning set forth in Section 
6.1.1 of the DDA. 



“Public Trust Parcels” shall mean portions of the Project Site that are subject to 
the Public Trust upon completion of a Public Trust Exchange. 



“Qualified Appraiser Pool” shall have the meaning set forth in Section 17.4.1 of 
the DDA.  



“Qualified Buyer” means a third-party buyer (i) who is not an Affiliate of 
Developer and is reasonably creditworthy given the obligations it is assuming, and (ii) the 
principals of which have at least five (5) years of experience in developing the kind of 
housing or commercial product to be developed on the Lot the Qualified Buyer is seeking 
to purchase. 



“Qualified Housing Developer” shall have the meaning set forth in Exhibit E.  



“Quiet Title Action” shall have the meaning set forth in Section 10.2.3 of the 
DDA.  



“Ramps Subsidy” shall have the meaning set forth in Section 13.3.6 of the DDA 



“Redesign Plan” shall have the meaning set forth in Section 6.2.5(b) of the DDA.  



“Redesign Budget” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  



“Redesign Costs” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  



“Redesign Trigger Event” shall have the meaning set forth in Section 6.2.5(a) of 
the DDA. 
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“Reference Date” shall have the meaning set forth in the Introductory Paragraph 
of the DDA.  



“Related Infrastructure” shall have the meaning set forth in Section 7.1.1 of the 
DDA. 



“Release” shall have the meaning set forth in Section 11.2.5 of the DDA. 



“Remainder Parking” shall have the meaning set forth in Section 4.2.1(a)(iv) of 
the DDA.  



“Remediation Agreement” means an agreement, not contained in this DDA, 
between Developer and another Person relating to the remediation of Hazardous 
Substances on some or all of the Project Site. 



“Replacement Housing Obligation” shall have the meaning set forth in the 
Housing Plan.  



“Replacement Housing Units” shall have the meaning set forth in the Housing 
Plan.  



“Requested Change Notice” shall have the meaning set forth in Section 3.8.2 of 
the DDA.  



“Required Improvements” means the police/fire station as described in the 
Community Facilities Obligations, the ferry terminal and quay, as described in the 
Infrastructure Plan, and the grocery store consisting of 15,000 s.f., as described in the 
Community Facilities Obligations. 



“Required Retail” shall have the meaning set forth in Section 8.2 of the DDA. 



“Required Vegetation Removal” shall have the meaning set forth in Section 
6.1.4 of the DDA. 



“Residential Auction Lot” shall have the meaning set forth in Section 17.3 of the 
DDA. 



“Re-Setting of the Minimum Bid Price” shall have the meaning set forth in 
Section 17.5 of the DDA.  



“Residential Auction Lots” shall have the meaning set forth in Section 17.3 of 
the DDA.  



“Residential Developable Lot” shall have the meaning set forth in Exhibit E.  



“Residential Project” means a Vertical Project that is consistent with the 
Development Requirements and contains Units and other consistent uses, if any. 



“Residential Unit” shall have the meaning set forth in the Housing Plan.  
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“Reuse Plan” shall have the meaning set forth in Recital E of the DDA.  



“Reversionary Contest Period” shall have the meaning set forth in Section 
16.5.1(f) of the DDA.  



“Reversionary Cure Notice” shall have the meaning set forth in Section 
16.5.1(a)(ii) of the DDA.  



“Reversionary Default” shall have the meaning set forth in Section 16.5.1(a)(i) 
of the DDA.  



“Reversionary Quitclaim Deed” shall have the meaning set forth in Section 
16.5.1of the DDA.  



“Reversionary Recordation Notice” shall have the meaning set forth in Section 
16.5.1(d) of the DDA.  



“Reverter Release” shall have the meaning set forth in Section 16.5.4 of the 
DDA. 



“Reverter Release Recordation Notice” shall have the meaning set forth in 
Section 16.5.4 of the DDA.  



“Right of Reverter” shall have the meaning set forth in Section 16.5.1(a) of the 
DDA. 



“Secured Amount” shall have the meaning set forth in Section 26.1 of the DDA. 



“Schedule of Performance” means the schedule of performance attached hereto 
as Exhibit JJ, as such schedule of performance may be updated under the terms of this 
DDA, including Article 3, amended upon the Approval by Developer and the Authority, 
or extended by Excusable Delay. 



“School Subsidy” shall have the meaning set forth in the Section 3.3.6(a) of the 
DDA.  



“SFCTA” means the San Francisco County Transportation Authority 



“SFCTA MOA” as defined in Section 13.3.6 of the DDA.   



“SFPUC” means the San Francisco Public Utilities Commission. 



“SFUSD” means the San Francisco Unified School District. 



“Significant Change” means (i) Developer files, or is the subject of, a petition for 
bankruptcy, or makes a general assignment for the benefit of its creditors, (ii) a receiver 
is appointed on account of Developer’s insolvency, (iii) a writ of execution or attachment 
or any similar process is issued or levied against any bank accounts of Developer, or 
against any property or assets of Developer being used or required for use in the 
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development of the Infrastructure and Stormwater Management Controls or against any 
substantial portion of any other property or assets of Developer, or (iv) a final non-
appealable judgment is entered against Developer in an amount in excess of Five Million 
Dollars ($5,000,000.00), and the party against whom judgment is entered is unable to 
either satisfy or bond the judgment. 



“Significant Change to Guarantor” as defined in Section 26.3.2 of the DDA. 



“Soil Stockpile” shall have the meaning set forth in Section 13.3.7 of the DDA. 



“SOQHD” shall have the meaning set forth in Section 17.2 of the DDA.  



“State” means, as the context requires, (i) the State of California, or (ii) the 
territorial jurisdiction of the foregoing. 



“State Lands” shall have the meaning set forth in Section 6.1.1 of the DDA.  



“Stormwater Management Controls” means the facilities, both those to remain 
privately-owned and those to be dedicated to the City, that comprise the infrastructure 
and landscape system that is intended to manage the stormwater runoff associated with 
the Project, as required by the San Francisco stormwater management standards, the 
applicable NPDES permit, and/or state and federal law, and as described in the 
Infrastructure Plan. Stormwater Management Controls include but are not limited to: (i) 
swales and bio-swales (including plants and soils), (ii) bio-retention and bio-filtration 
systems (including plants and soils), (iii) constructed ponds and/or wetlands (vi) 
permeable paving systems, and (v) other facilities performing a stormwater control 
function constructed to comply with the San Francisco stormwater management 
standards, the applicable NPDES permit, and/or state and federal law. Stormwater 
Management Controls shall not mean Infrastructure that is part of the traditional 
collection system such as catch basins, stormwater pipes, stormwater pump stations, 
outfalls, and other such facilities that are located in the public right-of-way. 



“Sub-Phases” shall have the meaning set forth in Section 3.1 of the DDA.  



“Sub-Phase Application” shall have the meaning set forth in Section 3.5 of the 
DDA.  



“Sub-Phase Event” shall have the meaning set forth in Section 24.1.2 of the 
DDA.  



“Sub-Phase Approval” shall have the meaning set forth in Section 3.4 of the 
DDA. 



“Subdivision Map” means a subdivision map as defined in the TI/YBI 
Subdivision Code. 



“Submerged Lands” shall have the meaning set forth in Recital A of the DDA.  
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“Subsequent Closing Phase” shall have the meaning set forth in Section 6.1.3 of 
the DDA.  



“Subsidies” shall mean those Subsidies described in Section 13 hereof. 



“Substantial Completion” and any variation thereof means (A) for Infrastructure 
and Stormwater Management Controls, that the Authority Director determines, in his or 
her reasonable discretion following consultation with the Department of Public Works, 
that (i) the work has been substantially completed in accordance with the Construction 
Documents, and (ii) the Infrastructure and Stormwater Management Controls has been 
Completed except for (x) customary punch list work that does not prevent a Vertical 
Developer from constructing Vertical Improvements and (y) work customarily not 
Completed until Vertical Improvements have been substantially Completed in order to 
avoid damage to such work or to achieve customary sequencing of the work (e.g., testing 
that requires Vertical Improvements to be in place) and (B) for Vertical Improvements, 
that the Authority Director determines, in his or her reasonable discretion following 
consultation with DBI, that the applicable Vertical Improvements are substantially 
complete and that the life safety systems within the applicable Vertical Improvement 
have been installed and are fully functional. 



“Substantially Complete Application,” “Substantially Complete Major Phase 
Application” or “Substantially Complete Sub-Phase Application” means a Major 
Phase or Sub-Phase Application, as applicable that has been submitted to Authority in 
accordance with the DRDAP along with substantially all of the required submittal 
materials, but Authority has not fully accepted the Application as Complete pending 
Developer’s submittal of additional information or materials determined by Authority as 
reasonably necessary to accept the Application as Complete. 



"Summary Proforma" means the summary proforma attached to the DDA as 
Exhibit S, as it may be amended from time to time in accordance with Section 3.9 of the 
DDA. 



"SUD" shall have the meaning set forth in Section 4.2 of the DDA. 



“Sustainability Obligations” shall have the meaning set forth in Section 13.1.7 
of the DDA.  



“Taxable Parcel” shall have the meaning set forth in the Financing Plan. 



“Tentative Subdivision Map” shall have the meaning set forth in Section 1.6(d) 
of the DDA.  



“Term” shall have the meaning set forth in Section 2 of the DDA.  



“Third Party” means a Person other than Developer and its Affiliates. 
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“TI/YBI Subdivision Code” means the Subdivision Code of the City and County 
of San Francisco for Treasure Island and Yerba Buena Island and the regulations 
promulgated thereunder, as each may be amended from time to time. 



“TICAB” shall have the meaning set forth in Recital K of the DDA. 



"TICD" means Treasure Island Community Development, LLC, a California 
limited liability company. 



“TIHDI” shall have the meaning set forth in Recital F of the DDA.  



“TIHDI Agreement” shall have the meaning set forth in Recital F of the DDA.  



"TIHDI Job Broker Program Subsidy" shall have the meaning set forth in 
Section 9.1 of the Jobs EOP. 



“TIHDI Member Organizations” shall have the meaning set forth in the TIHDI 
Agreement.  



“Title Company” means Chicago Title Company, or such other reputable title 
company determined by Developer and Approved by the Authority Director, licensed to 
do business in the State and having an office in the City. 



“Title Objection Period” shall have the meaning set forth in Section 10.2.2 of 
the DDA.  



“TITMA” shall have the meaning set forth in Recital N of the DDA.  



“Transaction Documents” means (1) this DDA, the Vertical Disposition and 
Development Agreements, Lease Disposition and Development Agreements and Ground 
Leases, and related conveyance agreements governing the development of the Project 
Site in accordance with the DDA, (2) the Land Acquisition Agreements, (4) the 
Interagency Cooperation Agreement, and (4) other necessary transaction documents for 
the conveyance, management and redevelopment of the Project Site. 



“Transfer” means to convey, transfer, sell, or assign as and to the extent 
permitted under this DDA. 



“Transfer Map” means a Transfer Map as defined in the Treasure Island/Yerba 
Buena Island Subdivision Code. 



“Transferable Infrastructure” shall have the meaning set forth in Section 7.2.1 
of the DDA.  



“Transferee” means any Person to whom Developer Transfers any rights and 
corresponding obligations under this DDA relating to a Major Phase, Infrastructure and 
Stormwater Management Controls or horizontal development, as permitted under this 
DDA, including Transfers to Affiliates of Developer.  Vertical Developers, or any 
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transferee of the right to apply for or to construct Vertical Improvements, shall not be 
deemed to be Transferees as such term is used in this DDA.   



“Transportation Capital Contribution Account” shall have the meaning set 
forth in Section 13.3.2(f) of the DDA. 



"Transportation Plan" means that certain Treasure Island Transportation 
Implementation Plan, approved by the Authority on April 21, 2011 by Resolution No. 11-
17-04/21, which outlines the transportation program for Treasure Island and Yerba Buena 
Island, as such plan may be amended or supplemented from time to time in accordance 
with the terms of this DDA. 



“Transportation Subsidy Account” shall have the meaning set forth in Section 
13.3.2(b) of the DDA. 



“Transient Occupancy” means occupancy for a period of less than thirty (30) 
consecutive calendar days. 



“Transient Occupancy In-Lieu Fee” shall have the meaning set forth in the 
Development Agreement. 



“Transit Hub” shall have the meaning set forth in Section 1.3(n) of the DDA.  



“Transition Housing Rules and Regulations” means those Transition Housing 
Rules and Regulations for the Villages at Treasure Island, adopted by the Authority on 
April 21, 2011. 



“Transition Requirements” shall have the meaning set forth in Section 10.3.3(h) 
of the DDA.  



“Transportation Capital Contributions Subsidy” shall have the meaning set 
forth in Section 13.3.3 of the DDA. 



“Transportation Plan Obligations” means those obligations of the 
Transportation Plan for which Developer is responsible, as described in Exhibit N 
attached hereto. 



“Transportation Subsidy Payment Date” shall have the meaning set forth in 
Section 13.3.2(a) of the DDA. 



“Trust Exchange Closing Phase” shall have the meaning set forth in Section 
6.1.1 of the DDA.  



“Unrelated Infrastructure” shall have the meaning set forth in Section 7.1.2 of 
the DDA.  



“Vertical Application” shall have the meaning set forth in the DRDAP. 
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“Vertical Approval” shall have the meaning set forth in the DRDAP. 



“Vertical Developer” means for a particular Lot or Vertical Improvement, the 
Person that is a party to the applicable Vertical DDA related thereto. 



“Vertical Development” means the development of Vertical Improvements. 



“Vertical Improvement” means an Improvement to be developed under this 
DDA that is not Infrastructure and Stormwater Management Controls or Improvements 
required to be Completed by Developer for the Parks and Open Spaces.   



“Vertical DDA” shall have the meaning set forth in Section 1.2 of the DDA. 



“Vertical LDDA” shall have the meaning set forth in Section 1.2 of the DDA.  



“Vertical Project” means the process of designing, Commencing and Completing 
a Vertical Improvement under a Vertical DDA. 



“Wastewater Treatment Facility” shall have the meaning set forth in the 
Infrastructure Plan. 



“Work Program” shall have the meaning set forth in Section 6.2.5(c) of the 
DDA.  
 
 
 













