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1| LAW OFFICES OF

| STEPHEN M. WILLIAMS

1934 Divisadero Street | Son Francisco, CA 94115 | TEL £15.292.3656 | Fax: 415.776.8047 | smw@stevewilliamslaw.cor

January 6, 2011
‘Honorable David Chiu, President % e
San Francisco Board of Supervisors I g_‘{\ =3
City Hall, 1 Dr. Carlton B. Goodlett Place o %_,;:‘5 !
San Francisco, CA 94103 = xg i
: . . . ~ P
RE:  Appeal of Exemption/Exclusion from Environmental Review =5 e
7935 Foerster Street; 203, 207 & 213 Y.os Palmes Drive --Block 3027A, Lot}116 &¥17 ﬁ?j <
 Permit No: 2008.0558E S
€ad o
& .
L% ]

President Chiu and Members of the Board: ' _ | 1

This Office represents the Miraloma Park Improvement Club (“MPIC”). The MPIC has
existed since 1935 and is dedicated to bringing community information and services to the
Miraloma Park neighborhood. Miraloma Park is a commumty of 2200 homes located on Mount

Davzdson in the heart of San Franczsco

At the request of MPIC I am writing to appeal the above-referenced Determination of
Exemption/Exclusion from Environmental Review a copy of which is attached as Exhibit A. In
granting this four lot subdivision project an exemption from the protections of the California
Environmental Quality Act (CEQA) the environmental officer has erred procedurally and -
substantively. A categorical exemption cannot be allowed for this project because there is a
specific exclusion applicable to the site due to a historic (and fatal) landslide which occurred
over the project area and this fact also constitutes an “unusual circumstance”—which also
excludes the use of a categorical exemption. Further, the Certificate of Exemption is five pages
in length and is replete with descriptions of mitigations which “the project sponsor has agreed
to,” in order to mitigate the landslide hazard at the site. This is complétely improper. It is well
established in California law that mitigation measures may support a negative declaration but not
a categorical exemption. If a project may have a significant effect on the environment, CEQA
review must occur and only then are mitigation measures relevant.

Among other things, the Environmental Review Officer misapplied CEQA”’s categorical
exemption to an area which the Certificate of Determination of Categorical Exemption itself
states is “located in an area subject to potential landslide hazard” and is in an area mapped by
the State of California as a “Seismic Hazards Study Zone.” Ironically, the Exemption actually
states the conclusion, without-any evidence or support that, “the proposed project may reduce the
potential for ground displacements” because of the mitigations.and improvements brought to the
site.by the Project Sponsor in the construction of the project itself. This is an astoundingly
mncorrect use of the exemption process and the City may not rely on mitigation measures to
determine that this large construction project Jocated in a known hazardous zone is categorically -
exempt from the Cahfom1a Envuonmental Quahty Act (CEQA)
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David Chiu, President
San Francisco Board of Supervisors

J.anuary 6,2011

Background. The subject site is in the Miraloma Park neighborhood west of Twin Peaks.
The subject lot was a single development lot (Lot 1) until 2006 when it was divided into.two lots
(Lots 116 & 117) In 2006 the proposal was to add another single family home at the site and to
maintain reasonable sized lots in keeping with the existing neighborhood.
BRAZ WL T el e Rl by

The site has a single family home

at 795 Foerster Street. The rear
extension shown on the building

was removed as part of the project-
and the proposed four lot- subdivision.

Both the Sanborn Map (above) and the Block Book Map (below) used by the Planning
Department otill show the lot as a single development ot with a single family home on it. The
proposed project is not correctly described by the Department. The proposal is to merge the two
lots at the site and then to subdivide that lot into four separate development lots. Three new |
single family homes are to be constructed and, the existing building on the site has already been
altered. The rear portion of the building was removed by the developer mn order to squeeze it into
_the new lot configuration. The work on the existing building was done illegally by the developer
but, in March 2010, the developer obtained a “retroactive” permit (Permit 2010.02176700) to
legalize the work already done in order to prepare the site for the proposed four lot subdivision.

The Environmental Document states that “the existing single-family dwelling at 795 Foerster
Street is not proposed for alteration.” (Page 2-Paragraph 1) However, the existing building has
already been altered and clearly must be considered as part of the “project” under a CEQA
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David Chiu, President

San Francisco Board of Supervisors January 6, 2011
analysis, just as the demolition and replacement of the retaining wall at the site is part of the
“project” under CEQA. All work at the site is-part of the “project.”
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: el I : ( The original lot was Lot #1 which
T 3 . . was subdivided into two lots in 2006.
CHNRCY B T “‘*"! The proposed project will now merge the
2 ¥ two lots and then re-subdivide the site

into four new lots.
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Project Description.
The Project includes the subdivision of lots 116 and 117 into a total of four lots, and the
construction of three new single-family dwellings aid the alieration of the existing building at -
795 Foerster Street. Appellant does not believe that the three new vacant lots will be Code
compliant with regard to lot size. In order to satisfy the absolute minimum square footage
requirement of 1750 square feet, each lot must fall entirely within 125 feet of the intersection of
Los Palmos and Foerster. The proposed three new smgle family dwe111ngs frontmg Los Palmos -
: Dnve do not meet this requlrement
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David Chiu, President .
San Francisco Board of Supervisors ' January 6, 2011

The Department has incorrectly stated in each analysis that the existing single family
dwelling that is located on the corner of Lot 117 fronting Foerster Street “will not be demolished
or altered,” so as to bring the “project” within the meaning of Section 15303(a) for, “up fo three
' single-family residences may be constructed or converted under this exemption.” However, City
records show that the fourth building involved in the project has already been altered as part of '
the overall project. In and of itself, that action by the developer to alter the fourth building as
part of the “project” moves the project outside the strict language of the proposed exclusion from
environmental review. Categorical exemptions from CEQA are narrowly construed. Mountain
Iion Foundation v. Fish & Game Com. (1997) 16 Cal. 4th 105, 125. That case held that,
“exemption categories are not to be expanded beyond the reasonable scope of their statutory
language." In other words, the Department could award an exemption to a project of three new
single family homes, but not to a project of three new single family homes and the alteration of
the fourth building. :

One of the basic principles to govern the application of CEQA is that the statute and the
guidelines are to be interpreted as broadly as possible in order to provide the maximum
protection to the environment and to the people of California. In the first case to interpret CEQA,
the California Supreme Court made it clear that ambiguous language found in the statute was to
be applied broadly rather than narrowly. In, Friends of Mammoth v Board of Supervisors 8 Cal.
3rd 247 (1972), Justice Stanley Mosk wrote that the Act (CEQA) is to be interpreted and
construed so as to give the environment the fullest protection possible. This analysis, now known
as the “Mammoth interpretive principle” was based on the legislative statements of intent and is
still applicable today. :

CEQA Issues. As noted above, the project in incorrectly described by the Department in
order to try and bring it within the exception from environmental review created for “three single
family residences in an urbanized area.” However, beyond this issue, the project cannot qualify
for a categorical exemption and exclusion from all environmental review because of the history
of the site, because it is located in a known hazard zone. The categorical exemption is being
awarded to the project improperly based on agreed mitigations in order to address the hazardous
conditions at the site. This is an entirely inappropriate and incorrect use of CEQA.

Under CEQA Section 15300.2, Class 3— the Subject Project Must be Excluded from a
Categorical Exemption Since it is located in a Mapped and Recognized Historic Slide Zone.

As detailed in the Cat Ex. itself, the project site is in a historic and documented landslide
zone. In fact, this is the exact site of what is believed to be the only fatal landslide to occur in the
City and County of San Francisco. Under such circumstances, there is a specific statutory
“exception” from the use of the categorical exemption because of the location of this projectina
known and mapped hazardous slide zone. Section 15300.2 reads in relevant part:

“15300.2. Exceptions |
(a) Location. Classes 3,4, 5, 6, and 11 are qualified by consideration of where the project is to be
located -- a project that is ordinarily insignificant in its impact on the environment may ima
particularly sensitive environment be significant. Therefore, these classes are considered to apply
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David Chiu, President

San Francisco Board of Supervisors January 6, 2011

all instances, except where the project may impact on an environmental resource of hazardous or

critical concern where designated, precisely mapped, and ofﬁmally adopted pursuant to law by
. federal, state, or local agencies.”

The project site is an environmentally sensitive area and is a “designated, precisely mapped, and
officially adopted” hazard zone. It is inappropriate to use a categorical exemption from all
environmental review for a project located in a known landslide hazard zone. Not only does it
violate the statutory scheme, it violates the “common sense” exception to CEQA, which holds
that Categorical Exemptions from environmental review shall not be used when there isa
possibility of an environmental impact due to “unusual mrcumstances ” Section 15300 2(c) .

states:
“(c) Significant Effect. A categorical exemption shall not be used for an activity where there is a

reasonable possibility that the activity will have a 51gr11ficant effect on the environment due to
unusual circumstances.” ‘

Given the history of this site a categorical exemption may not be used. Attached is a photo of the
slide at the site in 1942 which killed one person and destroyed four homes. Attached below is a
geologic map of the slide site and the mapped hazard zone.

{Saurce: wwaw rmidavidaon.arg)

FEBRUARY 6,1942

Trans Pacific Geotechnical Consultants, Ine,

PLATE 4

ATIE001 795 Foerster, 203, 207 a0 24308 Patmos e

Figure 1: Show above is the aftermath of the preﬁpus landsiide- at the site.
5 :
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David Chin, President
San Francisco Board of Supervisors January 6, 2011

The CEQA Guidelines (14 Cal. Code Regs. Section 15 000 et seq.), provide that a categorical
exemption, which is a rebuttable presumption, “shall not be used for an acfivity where there is a
reasonable possibility that the activity will have a significant effect on the environment due to
unusual circumstances.” Section 15300.2(c). Based on this exception, the subject permit cannot
be exempt from the requirements of CEQA. This is a hazardous zone, the project acknowledges
it is in the zone, the project provides specific mitigations to address the hazard and, those
mitigations are cited and discussed in the categorical exemption itself. This is a completely
improper use of the exemption process and California case law makes clear that the exemption
process may not be used in this manner. o

As the attached map demonstrates, the historic mud slide at the site traveled over a large portion
of the project area, directly impacting all three of the proposed new building sites. Project
Sponsor was made aware of these historical occurrences at the site by the neighbors and a local
historian. The initial geotechnical report submitted by the developer completed omitted this
crucial datqa and information, (ﬁlis did not build confident among the neighbors!)
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The City May net Rely on Mitigation Measures to Determine that a Project is Categorically
Exempt from the California Environmental Quality Act (CEQA)

As set forth above, it is well established in California law that a project “can't mitigate its way”
to a Categorical Exemption. Salmon Protection and Watershed Network v. County of Marin
(2004) 125 Cal. App. 4th 1098. The determination of whether a project may impact a designated

6
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David Chiu, President :

San Francisco Board of Supervisors January 6, 2011
environmental resource must be made without referénce or reliance upon any proposed
mitigation measures. Reliance upon mitigation measures (whether included in the application or
later adopted—as the Department suggésts DBI will do) involves an evaluative process of
assessing those mitigation measures and weighing them against potential environmental impacts,
and that process must be conducted under established CEQA standards and procedures for EIRs
or negative declarations. _

In this instance the Categorical Exemption itself sets forth the source and details of numerous
mitigations the project must undertake in order to limit the environmental impacts and to avoid
future mud slides or other seismic activity at the site. This is completely improper and violates -
CEQA. Further the references to future actions, review and miitigations which may be undertaken
by DBI aré also an improper use of the Categorical Exemption procedure.

The Salmon Protection case is directly on point. The very discussion in the Categorical
Exemption in this case of mitigation measures and possible “improvement” to the stability of the
hazardous slide zone completely precludes the use of the exemption process. As the court stated:

“The determination of whether a project may impact a designated environmental resource must
be made without reference to or reliance upon any proposed mitigation measures. (Azusa,
supra,52 Cal.App.4th at pp. 1199-1200, 61 Cal.Rptr.2d 447.) Reliance upon mitigation measures
(whether included in the application or later adopted) involves an evaluative process of assessing
those mitigation measures and weighing them against potential environmental impacts, and that
process must be conducted under established CEQA standards and procedures for EIRs or
negative declarations.” ({d.at p. 1201) '

The findings by the City in the Categorical Exemption that the project site is suitable for
development provided that the recommended mitigations from the two separate geotechnical
investigations are incorporated into the project design and construction are specific mitigations to
avoid possible environmental mpacts. A categorica_l exemption may not be used in this case.

Concluswn Thus, we request that the Board of Supervisors order that a proper CEQA review be

done, Planning did not properly apply CEQA to this pr()]ect and the project sponsor will have to
prepare at least a negative declaration for the project in question. The City cannot relyona
categorical exemption because of the scope of the project, the location of the project and because
the categorical exemption relies of specific and future mitigations to avoid environmental
impacts.

Appellant respectfully request that the Board set aside the categorical exemption and mandate
environmental review of this propose}groj ect.

Op behal of the eraloma Park Improvement Chib -
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SAN FRANCISCO

PLANNING DEPARTMENT

Certnf:cate of Determmation

EXEMPTION FROM ENVIRONMENTAL REVIEW Suite 400
: : " San Francisca,
! CA94103-2478
Case No.. 2008.0558E .
Project Title: 795 Foerster Street, 203 Los Palmos Dnve, ' meoamsa .
- 207 Los Palmos Drive and 213 Los Palmos Drive 415.558.637
Zoning: RH—_’,{ {Residential, House Districts, One-Family) Use District . Fax
40-X Height and Bulk District 415.558.6409
BlockfLot: © 3027A/116 & 117 ) Pianning
Lot Size: Approximately 3,930 and 5,360 square feet (sq fr.), respectwe!y inormation:
: 415.5568.5377
Project Sponsor Tony Kim
' (415} 246-8855

Staff Contact: Andrea Contreras ~ (415) 575-9044
- andrea.contreras@sfgov.org

PROJECT DESCRIPTION:

The project site includes two lots on a block bounded by Los Palmos Drive, Foerster Street, Me!rose
Avenue and Stanford Heights in the West of Twin Peaks neighborhood. The project site is located on the -
southwestern corner of Los Palmos Drive and Foerster Street in a primarily residential area. Lot 117 is
approximately 5,360 square feet (sf), and currently contains a two-story, 23-foot tali, single-family dwelling
with 2 off-street parking spaces. Lot 116 is approximately 3,930 sf and is currently vacant. ‘

{Continued on reverse side)

EXEMPT STATUS:

Categorical Exemption Classes 1 and 3 (State Guidelines, Sections 15301{1)(4) and 15303(a))

REMARKS:

Please see next page.

DETERMINAT%ON

I do hereby certify that the above determination has been made pursuant to State and Local requirements.

Qe P 20c
I)é—‘{’e j ‘I/ .

- wer Tony Kim, Project Sponsor
M. Smith, E. Watty & A. Contreras, Planning Dept.
D. Washington, SW Quadrant
Supervisor Sean Elsbernd, District 7

’

wanov Siplannmg org
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BILL WYCKO
Environmental Review Offtcer

V. Byrd, Bulletin Board and Master Decision File
Exemption/Exclusion File

Historic Preservation Distribution List

Sue Hestor

1650 Mission St.
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PROJECT DESCRIPTION (CONTINUED):

The proposed project includes the subdivision of Lots 116 and 117 into four lots and construction of
three single-family dwellings fronting on Los Palmos Dive. The first part of the proposai is to subdivide
the two existing lots into four lots. The resulting four lots would meet the Planning Code requirements
for ‘minimmurn lot size for the RE-1 zoning use district.! The proposed subdivision would require a
permit from the Department of Public Works. The existing single-family dwelling at 795 Foerster Streef
is not proposed for alteration and would be subject to a rear yard variance, as the subdivision of Lot 117
" would result in a lot with a rear yard smaller than the 25 percent required by the San Francisco Planning
Code. The proposed construction on the resulting three lots fronting Los Palmos Drive would be single-
family dwellings. Each new single-family dwelling would be approximately 2,400 sf and 21 feet in
height with 2 off-street parking spaces. In addition, the existing retaining wall along the southern
property line of Lots 116 and 117 would be demolished and reptaced with a conerete retaining wall that
would provide back drainage. The proposed project would be consistent with the General Plan and with
the zoning designation. : -

k!

REMARKS (continued):

Archeological Resources: The proposed development includes construction of three single-family
dwellings and replacement of the existing retaining wall along the southern edge of Lots 116 and 117.
The construction of the new dwellings would require excavation to a depth of four to six feet to
construct one two-car garage per unit. The proposed dwellings would be supported on a drilled pier
and grade beam foundation. The piers would extend at Jeast 10 feet below grade. The Department
reviewed the project for impacts to archeological resources and determined that no CEQA significant
archeological resources would be affected, specifically prehistoric and known archeological resources.”
Therefore, the proposed project may be found to be exempt from environmental review if other criteria
are satisfied. ' :

Geotechnical: The project site has an average slope of approximately 1% percent.” The San Francisco
Ceneral Plan Community Safety Element contains maps that show areas of the City subject to geologic
hazards. This map indicates areas in which one or more geologic hazards exist. The project site is located
in an area subject to slight ground shaking from earthquakes along the San Andreas (Map 2) and
Northern Hayward (Map 3) Faults and other faults in the San Francisco Bay Area. The project site is not
located in an area of liquefaction potential (Map 4). However, the project site is located in an area
subject to potential landslide hazard (Map 5), a Seismic Hazards Study Zone (SHSZ) designated by the
* California Division of Mines and. Geology. Specifically, the southwest portion of the subject site lies

' Planning Code Section 121{e}{2) states that in RH-1 zoning use districts the minimum iot area shall be 2,500 square
feet, except that the minimum lot area for any lot having its strect frontage entjrely within 125 feet of the intersection
of two streets that intersect at an angle of not more than 135 degrees shall be 1,750 square feet. '

! MEA, Prefiminary Arscheological Review Chedklist for 79% Foerster Street {aka 795 Foerster Sireet, 203 Loz Palmos
Drive, 207 Los Palmos Drive and 213 Los Palmos Drive), September 9, 2008. This document is on file and available
for public review by appointment at the Planning Department, 1650 Mission Street, 4th Floor, as part of Case File
No. 2008.0558E. :

3 Pursuant to Planning Code Section 102.12(b) and (c), the average slope of a site is determined by measuring the rise
of elevation divided by the distance or length of the lot, between the center of the front property line and the center
of the rear property line of a Jegal lot of record o a proposed new lot,

SAN ERANCISCO pd
PLAMNING DEPARTMENT :
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within an area of potential earthquake-induced landsliding. The southwest portion of the project site
and adjacent areas are included in the Seismic Hazard Zones map most likely because of the mapped
landslide deposit and future potential for permanent ground displacements resulting from topographic
features. However, the proposed project may reduce the potential for ground displacements by
improving site drainage and adding rigidity within the slope with the proposed structural
improvements, such as the retaining wall replacement.

" The project sponsor has provided two geotechnical investigation reports prepared by California-licensed
geotechnical engineers that are on file with the Department of City Planning and available for public
review as part of the project file. The initial geotechnical investigation report® found the project site
suitable for development provided the recommendations included in the report are incorporated 'into
the design and construction of the proposed development. In general, the recommendations contained
in the report include but are not limited to: site preparation and grading; seismic design; appropriate
foundation; retaining walls; slab-on-grade floors and exterior flatwork; site drainage; and maintenarnce.
The.sponsor has agreed to follow the recommendations of the report, specifically: drilled; cast-in-place,
reinforced concrete piers of at least 14 inches in diameter extending 10 feet below grade to support
proposed structures; removal of any groundwater encountered during pier shaft drilling; the use of fully
backdrained retaining wails; drainage directed toward downspouts that discharge into closed conduits

that drain into the site storm drain system; regular maintenance of drains and debris clearance; repair of

sloughing or erosion before it can enlarge into landsliding; and planting of a dense growth of deep-
rooted ground cover to minimize erosion.

A supplemental report® was prepared in response to neighborhood concern regarding a mud flow that
occurred in the project area in 1942: The mud flow is mapped on the Preliminary Geologic Map of the
San Francisco South 7.5 Quadrangle and Hunters Point 7.5’ Quadrangle. The supplemental report also
cites a plan prepared by the San Francisco Department of Public Works (DPW) that documents the
destruction of three houses on the project block caused by the mud flow. A drawing in the DPW plan
indicates the path of the mud flow encompassed the southeast portion of the rear yard at 795 Foerster
- Street. Trans Pacific Geotechnical Consultants, Inc. has concluded that based on a literature review of
the 1942 mud flow, field exploration, laboratory testing, and engineering analyses, the project site shows
no evidence of slope instability and is suitable for the proposed lot subdivision and residential
" construction. ' '

The fmal bu!ldmg plans would be reviewed by the Department of Building lnspectlon (DB} In
- reviewing building plans, the DB! refers to a variety of information sources to determine existing
hazards and assess requirements for mitigation. Sources reviewed include maps of Special Geologic
Study Areas and known landslide areas in San Francisco as well as the building inspectors’ working
- knowledge of areas of special geologic concern. The above-referenced geotechnical investigation would
be available for use by the DBI during its review of building permits for the site. Also, DBI could require

* Geotechnical Investigation Report for Planned Residential Development at 795 Foerster Street, San Francisco
California, prepared by Earth Mechanics Consulting Engincers, May 26, 2008. A copy of this report is available for
review at the San Francisco Plannmg Department as part of Case File No. 2008.0558E.

* Supplementary Geotechnical Investigation Report for Proposed Housing Development at 795 Foerster Street, 203,
207, 213 Los Palmes Drrive, San Francisco, California, prepared by Trans Pacific Geotechnical Consultants, Inc., ' April
7, 2009. A copy of this report is available for review at the San Francisco Plannmg Department as part of Case File

" No. 200B.0558E. _ _ N L

;
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that additional site-specific soils report(s) be prepared in conjunction with permit applications, as
needed. In light of the above, the project could not result in' a significant environmental effect with
respect to geotechnical matters. ‘As such, the proposed project may be found to be exempt from
environmental review if other criteria are satisfied. ' ‘

_ Biological Resources: Although the site is vegetated, it is in an urban area covered with structures and
other impermeable surfaces. A review. of the California Natural Diversity Database indicates that no
rare, threatened or endangered species are known o exist in the project vicinity, and the project site does
not suppert or provide habitat for any rare o endangered plant or animal species. No riparian habitat,
sensitive natural communities, or wetlands exist on or near the site, No other important biological

 résources exist on or near the site. Therefore, there would be no project-refated impacts to sensitive
habital.

Article 16 of the San Francisco Public Works Code, the Urban Forestry Ordinance, provides for the
protection of “landmark” trees, "signiﬁcant” trees, and street trees. Landmark trees are formally
designated by the Board of Supervisors upon recommendation of the Urban Forestry Council, which
determines whether a nosminated tree meets the qualifications for landmark designation by using
ostablished criteria (San Francisco Public Works Code, Section 810). Special permits are required to remove
a landmark ree on private property or on City-owned property. A “significant tree” is a tree: (1) on
property under the jurisdiction of DPW, or (2) on privately-owned property within 10 feet of the public
right-of-way that meet certain size criteria. To be considered significant, a tree must have a diameter at
breast height in excess of 12 inches, a height in excess of 20 feet, or a canopy in excess of 15 feet {Section
810A(a)). Street trees are trees within the public right-of-way or on DPW’s property. Removal of
protected trees requires a permit, and measures to prevent damage to those trees.

There are no landmark or significant trees on the property.® The removal of four existing trees at the
northwest corner of Lot 116 would not require a permit or prevenitative measures. The proposed project .
_would remove vegetation on Lot 116 and the western half of Lot 117, including cacti. The project
sponsor proposes o preserve and transplant large cacti from the project site o an off-site location.” The
project sponsor also proposes to plant three new street trees in front of 203, 207, anid 213 Los Palmos
Drive, The proposed project would not be subject to any local policies or ordinances protecting
biological resources, such as a tree preservation policy or ordinance. ‘

Given that no rare, threatened or endangered species are known to exist in the project vicinity, and the
project site does not suppott or provide habilat for any rare or endangered plant or animal species, the
project would not result in a significant environmental effect with respect to biological resources. As
such, the proposed project may be found to be exempt from environmeéntal review,

#Ted Kipping, Certified Arborist, Tree Disclosure Statement for 795 Foerster Street. A copy of this statement is
available for review at the San Francisco Planning Department as part of Case File No. 2008.0558E.

T PPergonal cormmunication between Andrea Contreras, Major Environmental Analysis, and Tony Kim, project
sponsor, March 24, 2009,

SAN FRANCISCO ’ ‘ 4
PLANMING DEPARTMENT . 7
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Exeinp% Status:

CEQA State Guidelines Section 15301(1)}4), or Class'1, provi;ies an exemption from environmental
review for the demolition and removal individual small structures, including appurtenant structures.
The proposed project would result in the demolition, removal and replacement of a retaining. wall,
‘resulting in no significant environmental effects. This demolition would therefore be exempt from
environmental review under Class 1.

The proposed project includes construction of three new, single-family residences. CEQA State
Guidelines Section 15303(a), or Class 3, provides an exemption from environmental review for the
construction of up to three single-family residences in an urbanized area, Therefore, the proposed
construction of three new single-family residences is exempl from environmental review under Class 3.

Conclusion:

. CEQA State Guidelines Section 15300.2 states that a categorical exemption shail not be used for an
activity where there is a reasonable possibility that the activity will have a significant effect on the
environment due to unusua} circumstances. There atre no unusual circumstances surrounding the

current proposal that would suggest a reasonable possibility of a significant effect. The proposed project '

would have no significant environmental effects. Under the above-cited classifications, the proposed
project is appropriately exempt from environmental review. :

A0 SRANCISED o ' o ST - o

PLANNING REPARTMENT
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SAN FRANCISCO
L. uioLL

NEIGHBORHOOD @R@ANEZA”?E@N FEE WAIVER REQUEST FORM
: ; Appeals to the Board of Supervisors

This form is fo be used by neighborhood organizations to request a fee watver for CEQA and conditional use appeals fo '
the Board of Supervisors. .

Should a fee waiver be sought, an appellant must present this form to the Clerk of the Board of _Supervisbrs or o
Planning Information Counter (PIC) af the ground level of 1660 Mission Street along with relevant supporting materials
identified below. Planning staff will review the form and may sign it ‘over-the-counter” of may accept the form for
further review. :

Should a fee waiver be granted, the Planning Department would not deposit the check, which was required to file the
appeal with the Clerk of the Board of Supervisors. The Planning Department wilt return the ¢heck to the appetlant,

TYPE OF APPEAL FOR WHICH FEE WAIVER IS SOUGHT
[Check only one and attach decision document to this form]

0} Conditional Use Authorization Appeals to the Roard of Supervisors

&  Environmental Determination Appeals to the Board of Supervisors {including EIRs, NegDec's, and CatEx’s,
GREs) C

REQUIRED CRITERIA FOR GRANTING OF WAIVER .
[AM criteria must be satisfied. Please check all that apply and attach supporting materials to this Jorm}

1650 Mission St
Suite 400

San Frantisco,
CA 041032479

Reception:
415.558.6378

Fax: .
415.558.6400

Planning

Information:
415.558.6377

GX The appeilant is a member of the stated neighborhood organization and is authorized fo file the appeal on behalf of
that organization. Authorization may take the form of a leter signed by the president or other officer of an

organization.

X The appellant is appealing on behalf of a neighborhood organization which is registered with the Planning

Department and which appears on the Department’s current list of neighborhood organizations.

¥ The appeliant is appesaling on behalf of a neighborhood organization, which was in existence at least 24 months
" prior to the submittal of the fee waiver request. Existence may be established by evidence including that relating to

the organization’s activities at that time such as meeting minutes, resolutions, publications, and rosters.

¥ The appeilant is appealing on behalf of a neighborhood organization, which is affected by the project, which is the

subject of the appeal.

APPELLANT & PROJECT INFORMATEION [to be completed by applicant]

Name of Applicant_ Gtephen Williams Address of Project: 795 Foerster Street: 203~213 Ios

Palmos

Neighborhood Organization: Miyaloma Park Tmp.({Planning Case No: 2008.0558E
Applicant’s Address: 1934 Divisadero Building Permit No:-
Applicant’s Daytime Phone No: 415-292-3656 Date of Decision:  June 8, 2009

Applicant’s Erail Address: SHWE Stevewilliamslay.com .

DCP STAFF USE ONLY

0 Appeliant authorization Pt r's N
0 Current organization registration
©1  Minimum organization age

O Project impact on organization

Date:r

Planners Sipnature: ‘.
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City Hall
Dr. Carlton B. Goodleft Place, Room 244
.-8an Franecisco 94102-4689 °
~ Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 544-5227

. BOARD of SUPERVISORS

January 10, 2011

Tor Cheryl Adams
Deputy City Attorney

From: Rick Caldeir
Deputy Dector \

Subject: Appeal of Determination of Exemption from Environmental Review -
795 Foerster Streef and 203, 207, and 213 Los Palmos Drive '

An appeal of determination of exemption from environmental review issued for properties located
.. at 795 Foerster Street and 203, 207, and 213 Los Palmos Drive was filed with the Office of the
Cierk; of the Board on January 7,2011, by Stephen M. Williams. '

Pursuant to the Intenm Procedures of Appeals for Negative Declaration and Categorical
Exemptions No. 5, T am forwarding this appeal, with attached documents, to the City Attorney's
office to determine if the appeal has been filed in'a timely manner. The City Attomney's
determination should be made within 3 working days of receipt of this request.

If you have any questions, you can contact me at (415) 554-7711. |

o Angela Calvillo, Clerk of the Board
Kate Stacy, Deputy City Attorney .
Marlena Byrne, Deputy City Attorney
Scott Sanchez, Zoning Administrator, Planning Department
Bill Wycko, Environmental Review Officer, Planning Depar’rment
AnMarie Rodgers, Planning Department ‘

'T'anq 'T'Qm pl"hﬂtﬂ(}' nph'}.ﬁ'r}'&ﬁnf

F o35 1%

Nannie Turreil Planmng Department
Linda-Avery, Planning Department
Georgia Powell, Planning Departrnent
Cynthia Goldstein, Board of Appeals
Victor Pacheco, Board of Appeals
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APPEAL OF CATEGORICAL EXEN%’HON T

795 Foerster Street, 203 Los Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive

DATE: February 8, 2011
TO: " Angela Calvillo, Clerk of the Board of Supervisors
FROM: Bill Wycko, Environmental Review Officer — (415) 575-9048
Andrea Contreras, Case Planner — (415) 575-9044
RE: File No. 110041, Planning Case No. 2008.0558E
Appeal of Categorical Exemption, for 795 Foerster Street, 203 Los Palmos
Drive, 207 Los Palmos Drive and 213 Los Palmos Drive
HEARING DATE: February 15, 2011
ATTACHMENTS: A - Letter of Appeal (January 6, 2011; Exhibit A of Letter of Appeal is the
: June 8, 2009, Certificate of Exemption from Envirqgunental Review)
PROJECT SPONSOR: Brett Gladstone, Gladstone & Associates, on behalf of project architect
: Gabriel Y. Ng & Associates S
APPELLANT: Stephen M. Williams, on behalf of the Miraloma Park Improvement Club .
INTRODUCTION:

This memorandum and the attached documents are a response to the letter of appeal to the Board
of Supervisors (the “Board”) regarding the Planning Departinent’s (the "Departrent”) issuance
of a Categorical Exemption Certificate under the California Environmental Quality Act ("CEQA
Determ'ihation”,) for a project at 795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Prive
and 213 Los Palmos Drive (the “Project”). ’

" The Department, pursuant fo Title 14 of the CEQA Guidelines, issued a Categorical Exemption
Certificate for 795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive and 213 Los

Memo
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"~ Appeal of Categoriéal Exemption ~ File No. 110041, Planning Case No. 2008.0558E
Hearing Date: February 15, 2011 R 795 Foerster Street, 203 L.os Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive -

Pabmos Drjve on ]une 8, 2009, finding that the proposed Project would not have a sagmﬁcant
effect on the environment.t

The decision before the Board is whether to uphold the Departments decision to issue a
Categorical Exemption and deny the appeal, or to overturn the Department’s decision to issue a
Categorical Exemption and return the Project to the Department staff for additional
environmental review.

SITE DESCRIPTION & PRESENT USE:

The Project site includes two Jots on a block bounded by Los Palmos Drive, Foerster Street,
Melrose Avenue and Stanford Heights in the West of Twin: Peaks neighborhood. The Project site
is located on the southwestern corner of Los Palmos Drive and Foerster Street in a primarily
residential area. The site consists of two lots, 116 and 117, on Assessor’s Block 3027A. Lot 117 is
approximately 5,360 square feet (sf), and currently contains a two-story, 23-foot tall, single-family
dwelling with 2 off-street parking spaces. Lot 116 is approximately 3,930 sf and is currently
vacant. The Project site has an average slope of approxunateiy 19 percent.

The property is within an RH-1 (Residentiai' House, One-Family) District and a 40-X Height and .
Bulk District. City records indicate that the existing smgle—famlly dwelling on Lot 117 was
constructed in 1950.

PROJECT DESCRIPTION:

The proposed Project described in the CEQA Determination includes the reconfiguration and
subdivision of Lots 116 and 117 into four lots and construction of three smgie—farmly dwellings
fronting on Los Palmos Drive. The two existing lots would be subdivided into four lots that
would meet the Planning Code requirements for minimum lot size for the RH-1 District. The
proposed subdivision  would require a permit from the Department of Public Works. The
existing single-family dwelling at 795 Foerster Street is not proposed for alteration and would be
subject to a rear yard variance, as the subdivision of Lot 117 would result ini a lot with a rear yard
smaller than-the 25 percent required by the Sam Francisco Planning Code. The proposed
construction on the resulting three lots front:tng Los Palmos Drive would be single-family
dwellings. Each new single-family dwelling would be approximately 2,400 sf and 21 feet in
height with 2 off-street parking spaces. In addition, the existing retaining wall along the southern’
property line of Lots 116 and 117 would be demolished and replaced with a concrete retaining
wall that wouid provide back drainage. The proposed Project would-be consistent with the
General Plan and with the zoning designations.

Subsequent to issuance of the CEQA Determination, the Project sponsor made some minor
changes to the Project. The project description for the project evaluated in the CEQA

1 California Code of Regulations, Title 14, Section 15301(1)(4) and 15303(a): Class 1 and 3 Exemptions.

$4N FRnOISLY : . - 2.
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Appeal of Categorical Exemption File No. 110041, Planning Case No. 2008.0558E
‘Hearing Date: February 15,2011 795 Foerster Street, 203 Los Palmos Drive,
' 207 Los Palmos Drive and 213 Los Palmos Drive

Determination included demolition of the existing retaining wall along the southern property
line and replacement with a concrete retaining wall. The retaining wall is no longer proposed for
demolition. Maintaining the retaining wall would not require any additional CEQA review sirice
itis a ‘minor change to the foundation design and its soundness has been evaluated by the
Department of Building Inspection. The CEQA Determination also described the Project as
requiring a rear yard variance. However based on a revised Tentative/Parcel Map dated
November 19, 2009, the Zoning Administrator concurred with Department Staff that a rear yard
variance was not needed in order to subdivide the subject property into four Code-complying
lots. This appeal response addresses the Project as originally proposed unless otherwise stated.

'BACKGROUND:

1942 — Landslide Occurred in the Project Area . :
According to a Geologic Map of San Francisco, there is a mapped mud flow, or landslide, which
* occurred in 1942 and likely encroached into the southwest corner of the Project site. The Mt.
Davidson Organization has reported that a resident was killed during thefiddent. .

Date Unknown — Rear Room of 795 Foerster Removed Without a Building Permit

A rear potion of the existing dwelling on Lot 117 at 795 Foerster Street was removed without a
building permit at an unknown date. o

February 2007 ~ Current Quner Purchased 795 Foerster and Adfacent Lot 116
According to the Project sponsor, the current owners purchased the subject properties with the
rear section of the existing home on Lot 117 already removed.

August 2007 — Property Suroey Conducted

A property survey performed by Frederick T. Seher & Associates, Inc. August 2007 shows the
vear of the building is parallel to Foerster Street. The only structure at the rear of the building is a
wood deck. This survey verifies the reinoval of the rear portion of the home at 795 Forester prior -
to the owner's filing of an Environmental Exemption Application.

May 2008 - Sponsor Filed Tentative/Parcel Map Application
" The Project sponsor applied for a subdivision of Lots 116 and 117 in May 2008.

July 2008 —-S?ons'or Filed Environmental Exemption Application with the Planning Dep:irtment
The Project sponsor filed an Environmental Exemption Application for CEQA review in July
2008. '

June 2009 ~ CEQA Determination Issued .
The Department issued the CEQA Determination for the Project on June 8, 2609.

SaH FRARGISGD ) 3
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Appeal of Categorical Exemption File No. 110041, Planning Case No. 2008.0558E
- Hearing Date: February 15, 2011 - = 795 Foerster Sireet, 203 Los Paimos Drive,
: : 207 Los Palmos Drive and 213 Los Palmos Drive

January 2010 — Department of Building Inspection Approved the Tentative/Parcel Map Referral
In their approval, the Depariment of Building Inspection (“DBI") states that the “Final Map will
not be able to be issued until all conditions required by DBI have been comphed with.”

March 2010 — Sponsor Obtained Rear Room Removal Permit Retroactively -
The current owner obtained a building permit to legalize the removal of the rear portion of the
existing dwellmg

August 2010 — Planning Commission Approved Project
The Planning Commission was asked to take Discretionary Review of the Project. . The
Cornmission did not take Discretionary Review and approved the Project as proposed.

September 2010 — Department of Public Works Approved Tentative/Parcel Map for Project
The Department of Public Works {("DPW”) approved the Tentative/Parcel Map for the creation of
a four-lot subdivision at the Project site in September 2010.

October 2010 — Boai’d of Supervisors Approved Tentative/Parcél Map for Project <
The Board of Supervisors passed Motion 10-145 in October 2010 approving the decision of DPW
to approve the Tentative/Parcel Map for a four-lot subdivision at the Project site.

Qctober 2010 - Deparbnent of Building Inspectzon Approved Construction of Three New Single-
Family Dwellings at 203, 207 and 213 Los Palmos Drive

DBI issued building permits in October 2010 for the construction of three new smgle—famaly
dwellings. All three approvals have been appealed to the Board of Appeals. The appeal hearmg
has yet to be scheduled. 4

CEQA GUIDELINES:

Categoncal Exemptions

Section 21084 of the California Public Resources Code2 requires that the CEQA Guidelines
identify a list of classes of projects that have been determined not to have a 31gm_f1cant effect on
the environment and are exempt from further environmental review.

In response to that mandate, the State Secretary of Resources found that certain classes of
projects, which are listed in CEQA Guidelines Sections 15301 through 15333, do not have a
significant impact on the environment, and therefore are categorically exempt from the -
requirement for the preparation of further envirorunental review.

CEQA State Guidelines Section 15301(1){4), or Class 1, provides an exemption from
environmental review for the demolition and removal individual small structures, including -

2 21{}84:. Guidelines shall fist classes of projects exempt'from this Act.
3 California Code of Regulations, Title 14, Chapter 3. :

' SAFRERCISEO , : : _ 4
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Appeal of Categorical Exemption File No. 110041, Planning Case No. 2008.0558E
Hearing Date: February 15, 2011 795 Foerster Street, 203 Los Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive

appurtenant structures. The proposed Project would result in the demolition, removal and’
replacement of a retaining wall, resulting in no significant environmental effects. Tnis demolition
would therefore be exempt from environmental review under Class 1.

CEQA State Guidelines Section 15303(a), or Class 3, provides for the construction of up to three
single-family residences in a residential zone in urbanized areas. The proposed Project would
irvolve construction of three new single-family residences in an area zoned for residential use
within the City of San Francisco. The proposed Project, therefore, also would be exempt under
Clasé 3. '

CEOQA Guidelines Section 15300.2 does not allow a Categorical Exemption to be used for a project
where there is a reasonable possibility that the activity would have a significant effect on the
environment due to unusual circumstances. More specifically, Section 15300.2(a) states that a
Class 3 exemption may not apply where the project "may impact on an environmental resource of
hazardous or .critical concern where designated, precisely mapped, and officially adopted
pursuant to law by federal, state, or local agencies." Accordingly, the Department evaluated -
whether there were any unusual circumstances, inchxding whether the project may impact on an
environmental resource of hazardous or critical concern. Department staff identified no unusual

circumstances surrounding the cuzrent proposal that would suggest a reasonable possibility of a
significant effect. Although the Project site is located in an area subject fo potential landslide
hazard (Map 5), a Seismic Hazards Study Zone (SHSZ) designated by the California Division of
Mines and Geology, it would not have any significant impact related to geology, and in fact may

" have a beneficial effect by reducing the potential for ground displacernents, as discussed in more
detail in Response #9, below. The proposed Project would have no significant environmental
effects. Under the above-cited classifications, the proposed Project is appropriately exempt from
environmental review.

CEQA and Geotechnical Resources . ‘

Based on Appendix G of the CEQA Guidelines and the Planning Department’s Initial Study
Checklist, the proposed Project would result in a significant impact with respect to geok)gy, soils,
and seismicity if it would: - ' : '

= Expose people or structures to potential substantial adverse effects, including the risk of
loss, injury, or death involving;: '
- Rupture of a known earthquake fault, as delineated on the most recent Aiquist—'
Priolo Earthquake Fault Zoning Map issued by the State Geologist for the area or
based on other substantial evidence of a known fault;
- Strong seismic ground shaking; o
- Seismic-related ground failure, including liquefaction; or
. - Landslides;
e Result in substantial soil erosion or the loss of topsoil;
o Be located on geologic unit or soil that is unstable, or that would become unstable as a
zresult of the project, and potertially result in on- or off-site landslide; lateral spreading, - -
subsidence, liquefaction, or collapse;

SAH FRANCISED ) ’ . 5
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207 Los Palmos Drive and 213 Los Palmos Drive

» Be located on expanswe soil, as defined. in the California Building Code, creatmg
substantial risks to life or property;

» Have soils incapable of adequately supporting the use of septic tanks or alternative
wastewater disposal systems where sewers are not available for the disposal of
wastewater; or :

* Substantially change the topography or any unique geologic or physical features of the
site.

Departmen_t Analysis of 795 Foerster Street and 203, 207, and 213 Los Palmos Drive

The San Francisco General Plan Comuaunity Safety Element contains maps that show areas of the
City subject to geologic hazards. These maps indicate areas in which one or more geologic
hazards exist. The Project site is located in an area subject to slight ground shaking from
earthquakes along the San Andreas Fault (Map 2) and Northern Hayward Fault (Map 3) and
other faults in the San Francisco Bay Area. The Project site is not located in an area of liquefaction
potential (Map 4). However, the Project site is located in an area subject to potential landslide
hazard (Map 5), a Seismic Hazards Study Zone (SHSZ} designated by the California Division of
Mines and Geology. The southwest portion of the subject site lies within an area of potential
earthquake-induced landsliding. The southwest portiont of the Project site is induded in the
Seismic Hazard Zones map most likely because of the mapped landslide deposit and future
potential for penmanent ground displacements resulting from topographic features.

In evaluating whether the proposed Project would be exempt from environmental review under
CEQA, the Planning Department considered two geotechnical investigation reports discussed
below, prepared by California-licensed geotechnical engineers that are on file with the Planning
Department and available for public review as part of the Project file.

The initial .geotéchnical investigation report found the Project site suitable for development
provided the recommendations included in the report were incorporated into the design and
construction of the proposed development. In general, the recommeridations contained in the
report included: site preparation and grading; seismic design; appropriate foundation; retaining
walls; slab-on-grade floors and exterior flatwork; site drainage; and maintenance. The sponsor
incorporated the recommendations of the report into the Project design, . specifically: drilled, cast-
in-place, reinforced concrete piers of at least 14 inches in diameter extending 10 feet below grade
to support proposed structures; removal of any groundwater encountered during pier shaft
drilling; the use of fully backdrained retaining walls; drainage directed toward downspouts that
discharge into closed conduits that drain into the site storm drain system; regular maintenance of
drains and debris clearance; repair of sloughing or erosion before it can enlarge into }anusnu;ng; ,

and pxantmg of a aense gI‘OWtﬂ of qeepw«rooma gl‘OU.IlCE COVEI.' o minimize erosion.

*Geotechnical Investigation Report for Planned Residential Development at 795 Foerster Street, San _
Francisco California, prepared by Earth Mechanics Consulting Engineers, May 26, 2008. A copy of this |
report is avaﬂab}e for review at the San Francxsco Planmng Department as part of Case File No. 2008.0558E.
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Appeal of Categorical Exempfiion 'File No. 110041, Planning Case No. 2008.0558E
Hearing Date: February 15, 2011 795 Foerster Street, 203 Los Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive

A supplemental geotechnical repoft was prepared in response to neighborhood concern
regarding a mud flow that occurred in the Project area i1t 1942. The mud flow is mapped on the
. Preliminary Geologic Map of the San Frandsco South 7.5 Quadrangle and Hunters Point 7.5
Quadrangle. The supplemental report also cites a plan prepared by DPW that documents the
destruction of three houses on the Project block caused by the mud flow. A drawing in the DPW
plan indicates the path of the mud flow encompassed the southeast portion of the rear yard at
795 Foerster Street. The supplemental report concluded that, based on a literature yeview of the
1942 mud flow, field exploration, laboratory testing, and engineering analyses, the Project site
shows no evidence of slope instability and is suitable for the proposed lot subdivision and
residential construction. 3

For any development proposal in an area of landslide potential, DBI, in its review of the Building
Permit Application, requires a project sponsor to prepare a geotechnical report pursuant to the
State Seismic Hazards Mapping Act. Accordingly, the Project Sponsor commissioned the two
geotechnical repér‘ts described above as part of the Project's design and development phase. Both
reports found the site suitable for development. -

As described in the original CEQA Determination, the final building plans would be reviewed by
DBI as part of the City's standard regulatory and permitting process. In reviewing building plans,
DBI refers to a variety of information sources to determine existing hazards and assess
requirements to address any hazards. Sources reviewed include maps of Special Geologic Study
Areas and known landslide areas in San Francisco as well as the building inspectors’ working
knowledge of areas of special geologic concern. The above-referenced geotechnical investigations
were available for use by the DBI during its review of building permits for the site.

The proposed Project was required to conform to the San Francisco Building Code, which ensures’
' the safety of all new construction in the City. Decisions about appropriate foundation design and
whether additional background studies are required were determined as part of the DBI review .
process. Background information provided to DBI i)rovides for the security and stability of
adjoining properties as well as the subject property during construction. Therefore, potential
damage to structures from geologic hazards on the Project site were reduced through the DBI
regulatory requirement for a geotechnical report and review of the Building Permit Applications
pursuant to its impiémentation of the Building Code. Any changes incorporated info.the .
foundation design required to meet the San Francisco Building Code standards were identified as
a tesult of the DBI review process constitute minor modifications of the Project and do not
require additional envirormental analysis. In light of the above, the Project could not result in a
Significant envirormmental effect with respect to geotechnical matters. Therefore, the proposed
Project would not result in a significant impact related to geology and soils. '

* Supplementary Geotechnical'Invesrtigation Report for Proposed Housing Development at 795 Foerster
Street, 203, 207, 213 Los Palmos Drive, San Francisco, California, prepared by Trans Pacific Geotechnical
Consultants, Inc., April 7, 2009. A copy of this report is available for review at the San Francisco Planning
Department as part of Case File No. 2008.0558E.
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Appeal of Categorical Exemption . File No. 110041, Pianning Case No. 2008.0558E
Hearing Date: February 15, 2011 - 795 Foerster Street, 203 Los Palmos Drive, -
: Co 207 l.os Palmos Drive and 213 Los Palmos Drive

DBI's review of the Project was conducted subsequent to issuance of the CEQA Determination
and prior to their approval of the Project.

APPELLANT ISSUES AND PLANNING DEPARTMENT RESPONSES:

The concerns raised in the January 6, 2011 Appeal Letter are cited in the sumumary below and are
followed by the Department’s responses.

Issue #1: The Appellant states that the “the project cannot qualify for a categorical exemption
and exchision from all environmental review because of the history of the site, because it is
located ina known hazard zone...The project site is an environmentally sensitive area and is
‘designated, precisely mapped, and officially adopted” hazard zone. Under CEQA Section
15300.2, Class 3—the Subject Project Must be Excluded form a Categorical Exemption Since it is
located in a Mapped and Recognized Historic Slide Zone. It is inappropriate to use a categorical
exemption from all environmental review for a project located in a known landslide hazard
zone.”

Response #1: T}}e Appellant is correct in‘staﬁng the Project site is within a Seismic Hazards
Study Zone, specifically an area subject to potential landslide hazards. Several areas of.the City
are characterized by potential landslide hazard, such as parts of Twin Peaks, Mount Davidson,
Mount Sutro and Glen Canyon Park. While the potential for landslide is not singularly
considered an “unusual circumstance,” this condition does warrant further investigation from
Department staff during the environmental review process. The Project spbnsor commissioned
the preparation of two geotechnical reports for the proposed Project, one of which was prepared
. directly in response to neighborhood concern for potential landslide occurrence at the Project site.

Under CEQA, Planning staff evaiuates the physical conditions of the Project site and suitability of
the site and surrounding areas and whether the Project has the potential to expose people or
structures to potential substantial adverse effects, including the risk of loss, injury, or death
involving landslides; result in substantial soil erosion or the loss of topsoil; be located on geologic
unit or soil that is unstable, or that would become unstable as a result of the Project and -
potentially result in on- or offsite landslide, lateral spreading, subsidence, liquefaction, or
collapse; or be located on-expansive soil thereby creating substantial risks to life or property. As
described on page three of the CEQA Determination, both geotechnical reports commissioned as
- part of Project design and development found that the Project site shows no sign of slope
instability and is suitable for the proposed lot subdivision and residential construction.
Moreover. the Project Sponsor incorporated all of the recommendations of the geotechnical
reports into the Project design.

Further, the final building plans of the proposed Project were reviewed by DBL In reviewing
building plans, DBI referred to site-specific information to determine the presence of any existing
hazards and assess requirements to address any hazards. The proposed Project was required to
_conform to the San Francisco Building Code, which ensures the safety of all new' construction.
Decisions about appropriate foundation design and whether additional background studies are

'
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required have been determined as part of the DBI review process. Background information
provided to DBI has provided for the security and stability of adjoining properties as well as the
subject property during construction. Therefore, potential damage to structures from geologic
hazards on the Project site has been avoided through the DBI requirement for a geotechriical
report and review of the Building Permit Applications pursuant to its implementation of the
Building Code. In light of the above, the Project could not result in a significant environmental
effect with respect to geotechnical matters. ' '

Issue #2: The Appellant states, “The categorical exemption is being awarded to the project
improperly based on agreed mitigations in order to address the hazardous conditions at the
site...the project provides specific mitigations to address the hazards and, those mitigations are
cited and discussed in the categorical exemption...the City may not rely on mitigation measures
to determine that a project is categorically exemption fromi CEQA.”

Response #2: Under CEQA, mitigation measures are applied when precautions above and
beyond the existing regulatory requirements are necessary. CEQA imposes these measures
hecause otherwise they would not be implemented. In this particular case, the "mitigation
measures” the Appellant is referring to are recommendations made in two geotechnical reports
that were commissioned by the Project sponsor as part of the Project design and development
phase. These reports were reviewed as part of the DBI building permit review process, which
exists within the City’s existing regulatory framework. The Project Sponsor incorporated these
recommendations into the Project design. Therefore, the design features mentioned in the CEQA.
Determination are not mitigation measures. They are part of the Project design and were
developed through the City's -existing regulatory process, and the exemption was correctly
issued. -

Issue #3: “Both the Sanborn Map and the Block Book Map used by the Planning Department still
show the lot as a single development lot with a single family home onit.” :

" Response #3: The Department updated the City’s Block Book Maps in 2010, and Block Book Map -
5027A shows Lots 116 and 117. While the Appellant is correct that the Sanborn Map does show a
single lot, Planning staff are aware that the map dates from 1998 and does not reflect the most up-
to-date development pattern. Most importantly, the CEQA Determination issued for the
proposed Project correctly describes the Project site as consisting of Lots 116 and 117.

Issue #4: “The proposed project is not correctly described by the Department. The proposal is to
merge the two lots at the site and then to subdivide that lot into four separate development lots.”

Response #4: The Project analyzed in the CEQA Determination is based on the project
description provided by the Project sponsor in the Envirommental Evaluation Application, which
states that the Project would require a lot split/subdivision and a rear yard variance. These are the

© approvals noted in the CEQA Determination. In the Environmental Exemption Application, the -
Project sponsor used the term “subdivision” in the general term of subdivision law and did not
inchude the specific and technical natare in which the lots would be subdivided.
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Hearing Date: February 15, 2011

The Department of Public Works approved a Tentative/Parcel Map for a four-lot subdivision at
the Project site on September 7, 2010. The Tentative/Parcel Map approval does not specifically
reference a lot merger. Regardless of the approvals required for the Project, Department staff
evaluated the physical environmental effects of the Project and found that no significant adverse
physical changes would result from the Project as a whole. Even were the CEQA Determination
to have noted that the Project requires a lot merger, it would not have changed the analysis or
. conclusion of the Department that the Project is exempt from CEQA.

Issue #5; “Three new single family homes are to be constructed and; the existing building on the
site has already been altered. The rear portion of the buﬂdmg was removed by the developer in
" order to-squeeze it into the new lot configuration.”

Response #5: Under CEQA, a proposed project is analyzed in its context as 1t exists when its
application is submitted to the Department. This is considered its "baseline” condition against
which the proposed project is analyzed for its potential physical impacts to the environment. As
discussed in “Background” of this memo, the rear portion of the existing single-family dwelling
on Lot 117 was removed Prior to the submittal of the Envirorimerital Exemption Application and,
-according to the Project sponsor, prior to the purchase of the property. Therefore, the dwelling
- without the rear portion was appropriately considered the baseline condition when Department
staff analyzed the proposed Project.

Issue #6: “The work on the existing buxIdmg was done illegally by the developer (who) obtained

a “retroactive” permit to Iegahze the work already done in order to prepare the site for the
proposed four lot subdivision. The Environmental Document states that ‘the existing single-
family dwelling at 795 Foerster Street is not proposed for alteration. (Page 2-Paragraph 1)
However, the existing building has already been altered and clearly must be considered as part of
the ‘project’ under CEQA analysxs .

Response #6: The Appellant has provided no substantive evidence that the removal of the rear
portion of the dwelling at 795 Foerster Street was done for the purpose of preparing the Project

site for a four-lot subdivision. Issuance of a permit to legalize work done prior to the Project |

sponsor’s filing an Environmental Evaluation Application is an approval action that does not
change physical baseline conditions at the time of the application submittal. ; According to the
Project sponsor, the rear portion was removed by the previous owner. The removal is not part of
the Project that is the subject of the CEQA Determination and appropmatelv was not analyzed as

Ei'lf‘h

Issue #7: "Appellant does not beheve that the three new vacant lots will be Code comphant with
regard to'size.” : '

,

Response #7: The Zoning Administrator, Planning Commission, and Board of Supervisors - -
determined that the three new vacamt lots created from the subdivision would be fully code-

sm FRARGISCE
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Appeal of Categorical Exemption File No. 110041, Planning Case No. 2008.0558E
Hearing Date: February 15, 2011 ' 795 Foerster Street, 203 Los Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive

complying. On August 19, 2009 and November 3, 2009, in meetings with Department staff, the
Department’s Zoning Administrator confirmed that the lots would be code complying. On
August 5, 2010, the Planning Comumission confirmed the Code compliance of the lots at a
Discretionary Review hearing. The Board of Supervisors confirmed that the lots are code
complying at a Tentative/Parcel Map appeal hearing on October 5, 2010,

Jssue #8: “The Department has incorrectly stated... the existing single family dwelling that is
located on the cormer of Lot 117... il ot be demolished or altered,” ... However, City records
show that the fourth building involved in the project has already been altered as part of the
overall project... that action by the developer to alter the fourth building as part of the “project”
moves the project outside the strict language of the proposed exclusion from environmental
review.” ‘

Response #8: For CEQA analysis purposes, the Department assesses what physical effects would
occur from the project as compared to the baseline conditions, which for this Project was set at
the time of filing of the Environumental Exemption Application. At the time of the Environmental
Exemption Application submittal, the rear portion of the structure on Lot 117 (795 Foerster Street}

did not exist. The baseline for CEQA analysis was the structure without the rear portion. For
further information, see Responses #5 and #6.

Issue #9: The Appellant states that “the Exemption actually states the conclusions, without any
evidence or support that, ‘the proposed project may reduce the potential for ground
displacements " because of the mitigations and improvements brought to the site by the Project
Sponsor in the construction of the project itself.” ‘ |

Respons::»e #9;. The source of this statement in the CEQA Determination is Trans Pacific
Geotechnical Consultants, Inc., the geotechnical consultant that prepared the supplemental
geotechnical report. Although not dearly attributed in the CEQA Determination, during
preparation of the CEQA Determination the consultant informed Department staff in a phone
conversation that the Project site could be improved by the proposed Project. This was verified
by Mr. Eddy Lau of Trans Pacific Geotechnical Consultants, Inc. on Februazy 7, 2011 during
Department staff’s preparation of this appeal response memo.5 Mr. Lau affirmed that the Project
could improve site stability. This improvement would occur by diminishing the exposure of the
Project site to storm run-off. The Project would captiire run-off in the gutter and channel it to the
storm drain/sewer system. This would reduce the amount of storm run-off seeping into the
ground, reducing soil instability. While replacement of the retaining wall could improve site
stability, maintaining the existing wall would not have any negative effects. Therefore, the
Project could improve site stability and reduce the potential for ground displacements, as stated
in the CEQA Determination.

§ Personal communication with Eddy Lau, Registered Civil and Geotechinical Engineer, Trans Pacific
Geotechnical Consultants, and Andrea Contreras, San Francisco Planning Department, February 7, 2011.
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Appeal of Categorical Exemptibn File No. 110041, Planning Case Nb. 2008.0558E

Hearing Date: February 15, 2011

CONCLUSION

The Department conducted an in-depth and thorough analysis of the proposed Project at 795
Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive and 213 Los Palmos Drive under the
CEQA Guidelines. The Project description was accurately described and analyzed for CEQA
purposes, and the potential for significant physical impacts resulfing from. the Project does not
exist. The location of the Project site in a hazard zone does not preclude the use of a categorical
exemption because the presence of a potential landslide hazard area does not constituté an
unusual circumstance. Two, geotechnical reports were prepared and found fhat the Project site
was suitable for development. The improvements described in the. report do not constitute
mitigation measures as they are routinely incorporated into the project design features that are
the result of the standard DBI permit review process and do not reach above and beyond the
City’s regulatory framework. ' ‘

For the reasons stated above and in the June 8, 2009 Certificate of Determination, the CEQA
Determination complies with the requirements of CEQA and the Project is appropriately exempt
from' environmental review pursuant to the cited exemptions. The Department therefore
recommends that the Board uphold the Determination of Exemption from Environmental Review
and deny the appeal of the CEQA Determination.

" SN FREHCISCO
PLANNING DEMARTRENT

795 Foerster Street, 203 Los Palmos Drive,
207 Los Palmos Drive and 213 Los Palmos Drive
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LAW OFFICES OF

STEPHEN M. WILLIAMS

1934 Divisudero Street | Son Francisco, CA 94115 | TEL 415.292.3656 | pAX: 415, 776 8047 | smw@s&e\rewuﬂtamsiaw £OMm

January 6,201}

- Honorable David Chin, President ' - — .
San Francisco Board of Supervisors _ =2 8
City Hall, 1 Dr. Carlton B. Goodlett Place S o o o=
San Francisco, CA 94103 o o _ = S

L Ty ¢t oo
, zem

RE: Appeal of Exemption/Exclusion from Environmental Review
' 795 Foerster Street: 203, 207 & 213 Leos Palmos Drive -Block 3027A Lof] 116 17 5(;,;,-;,U é
)

Permit No: 2008.0558E i - SN e
' ' @ oS
VR

President Chiu and Members of the Board: o ]

This Office represents the eraloma Park Improvement Club (“MPIC”) Thc MPIC has
existed since 1935 and is dedicated to bnngmg community information and services to the
Miraloma Park nei ghbo:*hood Miraloma Park is a community of 2200 homes located on Mount

. Davadson in the heart of San Francisco.

At the request of MPIC I am writing to appeal the above-referenced Determination of -
Exemption/Exclusion from Environmental Réview a copy of which is attached as Exhibit A. In .
granting this four lot subdivision project an exemption from the protections of the California
Environmental Quality Act (CEQA) the environmental officer has erred procedurally and
substantively. A categorical exemption cannot be allowed for this project because there is a
specific exclusion applicable to the site due to a historic (and fatal) landslide which occurred
over the project area and this fact also constitutes an “unusual circumstance”—which also
excludes the use of a catégorical exemption. Further, the Certificate of Exemption is five pages
in length and is replete with descriptions of mitigations which “the project sponsor has agreed
to,” in order to mitigate the landslide hazard at the site. This is completely improper. It is well
established in California law that mitigation measures may support a negative declaration but not
a categorical exemption. If a project may have a significant effect on the environment, CEQA

- review must occur and only then are mitigation measures relevant.

Among other things, the Environmental Review Officer misapplied CEQA’s categorical
exemption to an area which the Certificate of Determination of Categorical Exemption itself
states is “located in an area subject to potential landslide hazard” and is in an area mapped by
the State of California as a “Seismic Hazards Study Zone.” Tronically, the Exemption actually
states the conclusion, without any evidence or support that, “the proposed project may reduce the
potential for ground displacements™ because of the mitigations.and improvements brought to the
site by the Praject Sponsor in the construction of the project itself. This is an astoundingly
incorrect use of the exemption process and the City may not rely on mitigation measures to
determine that this large construction project located in a known hazardous zone is categorically

exempt from the California Environmental Quality Act (CEQA).
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David Chiu, President ‘ . E
$an Francisco Board of Supervisors - January 6, 2011

Ruckground. The subject site is in the Miraloma Park neighborhood west of Twin Peaks.
The subject lot was a single development lot (Lot 1) until 2006 when it was divided into two Iots
(Lots 116 & 117) In 2006 the proposal was to add another single family hore at the site and to
maintain reasonable sized lots in keeping with the existing neighborhood. '
DL I R s e “v -
el DR '

el

% ‘:.'v";fk L t\fi{j‘g

The site has a single family home

at 795 Foerster Street. The rear
_extension shown on the building

was removed as part of the project
“and the proposed four lot subdivision.

Both the Sanborn Map (above) and the Block Book Map (below) used by the Planning
Department still show the lot as a single development Jot with a single family home on it. The
proposed project is not correctly described by the Depariment. The proposal is to merge the two
lots at the site and then to subdivide that lot into four separaie development lots. Three new

single family homes are {0 be constructed and, the existing building on the site has already been
altered. The rear portion of the building was removed by the developer in order to squeeze it into
the new lot configuration. The work on the existing building was dong illegally by the developer - ‘
but, in March 2010, the developer obtained a “retroactive” permit (Permit 2010.02176700) to
legalize the work already done in order to prepare the site for the proposed four lot subdivision.

The Environmental Document states that “the existing single-family dweiliﬁg at 795 Foerster
Street is not proposed for alteration.” (Page 2-Patagraph 1) However, the existing building has
" already been altered and clearly must be considered as part of the “project” under a CEQA

2
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David Chiu, President

San Francisco Board of Supervisors - C January 6, 2011
. analysis, just as the demolition and replacement of the retammg wall at the site is part of the

pro;ect” under CEQA. All work at the site is part of the “project.”

LOS PALMOS DR

The original lot was Lot #1 which
was subdivided into two lots in 2006.

- The. proposed: project will now merge the
two- lots and then re-subdivide the site
into four new lots.

1z
o
4.
:
b=
n

Project Deserq;tzon.

. The Project includes the subdivision of lots 116 and 117 mto a total of four lots, and the
construction of three new single-family dwellings and the alteration of the cxisting building at

CELird CAANS ok O, (N3 IV EY I-LJ.\I \JAL-)M]J.E uu.uuulg at

RPN oy e

795 Foerster Sireet. Appcumu GOCE 1ot Ocﬁcvc that the three new vacant lots will be Code
compliant with regard to lot size. In order to satisfy the absolute minimum square footage
~ requirement of 1750 square feet, each lot must fall entirely within 125 feet of the intersection of

Los Palmos and Foerster, The proposed three new smgle famﬂy dwellings fmnnng Los Paimos
Drive do not meet this rcqmrement
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David Chiu, President : .
San Francisco Board of Supervisors . January 6, 2011

The Department has incorrectly stated in each analysis that the existing single family .
dwelling that is located on the cormer of Lot 117 fronting Foerster Street “will not be demolished
or altered,” so as to bring the “project” within the meaning of Section 15303%(a) for, “up to three
single-family residences may be constructed or converted under this exemption.” However, City
records show that the fourth building involved in the project has already been altered as part of
the overall project. In and of itself, that action by the developer to alter the fourth building as
part of the “project” moves the project outside the strict language of the proposed exclusion from.
environmental review. Categorical exemptions from CEQA are narrowly construed. Mountain
Lion Foundation v. Fish & Game Com. (1997) 16 Cal. 4th 105, 125. That case beld that, -
“exemption categories are not to be expanded beyond the reasonable scope of their statutory

‘ language.” In other words, the Department could award an exempiion to a project of three new

single family homes, but not to a project of three new single family homes and the alteration of
the fourth building. ‘ i

One of the basic principles to govern the application of CEQA is that the statufe and the
guidelines are to be interpreted as broadly as possible in order to provide the maximum
protection to the environment and to the people of California. In the first case to inferpret CEQA,
the California Suprere Courf made it clear that ambiguous langpage found in the statute was to
be applied broadly rather than narrowly. In, Friends of Mammoth v Board of Supervisors 8 Cal.
3rd 247 (1972), Justice Stanley Mosk wrote that the Act (CEQA) is to be interpreted and
construed so as to give the environment the fullest protection possible. This analysis, now known
as the “Mammoth interpretive principle” was based on the legislative statements of intent and is
still applicable today.

CEQA Issues. As noted above, the project in incorrectly described by the Department in
order to try and bring it within the exception from environmental review created for “three single
family residences in an urbanized area.” However, beyond this issue, the project cannot qualify
for a categorical exemption and exclusion from all environmental review because of the history
of the site, because it is located in a known hazard zone. The categorical exemption is being .
awarded to the project improperly based on agreed mitigations in order to address the hazardous
conditions at the site. This is an entirely inappropriate and incorrect use of CEQA.

Under CEOA Section 15300.2, Class 3-- the Subject Project Must be Excluded from a
Categorical Exemption Since it is located in a Mapped and Recognized Historic Slide Zone.

As detailed in the Cat Ex. itself, the project sife is in a historic and documented landslide
zone. In fact, this is the exact site of what is believed fo be the only fatal landslide to occur in the
City and County of San Francisco. Under such circumstances, there is a specific statutory
“exception” from the use of the categorical exemption because of the location of this projectin a
known and mapped hazardous slide zone. Section 15300.2 reads in relevant part: '

‘ “15300.2. Exceptions
() Location. Classes 3, 4, 5, 6, and 11 are qualified by consideration of where the project is to be
located — a project that is ordinarily insignificant in its impact.on the environment may ina
particularly sensitive enviropanent be significant. Therefore, these classes are considered to apply

4
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David Chiu, President
San Francisco Board of Supervisors January 6, 2611
all instances, except where the project may impact on an enwronmental resource of hazardous or

critical concern where designated, precisely mapped, and officially adopted pursuant to law by
federal, state, or local agencies.” _

The project site is an environmentally sensitive area and is a “des1gnaied precxsely mapped, and
officially adopted” hazard zone. It is inappropriate to use a categorical exemption from all

- environmental review for a project located in a known landslide hazard zone. Not only does it

violate the statutory scheme, it violates the “common sense” exception to CEQA, which holds
that Categorical Exemptions from environmental review shall not be used when there is a
possibility of an enwromnentai impact due to “anusual circumstances.” Section 15300.2 (c)

states:
“(c) Significant Effect. A categorical examptmn shall not be used for an activity thre therc isa

reasonable possibility that the activity will have a sagmﬁcant effect on the environment due to
unusual mrcumstanccs

Given the hlstory of this 51te a categoncal cxcmptlon may not be used. Attached is a photo of the
slide at the site in 1942 which killed one person and destroyed four homes. Attached below is a

geologic map of the shde site and the mapped hazard zone.

O G Y e e S W S G e D

TG00t 795 Foarsler 203, 207 200 213 Las Palmos Dive

Trane Paciflc Geotechnical Consullants, inc.
PLATE 4

Figure 1: Show above is the aftermath of the previous landslide at the site.
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David Chiu, Président _
San Franecisco Board of Supervisors January 6, 2011

The CEQA Guidelines (14 Cal. Code Regs. Section 15000 et seq.), provide that a categorical

_exemption, which is a rebuttable presumption, “shall not be used for an activity where there is &
reasonable possibility that the activity will have a significant effect on the environment due fo
unusual circumstances,” Section 15300.2(c). Based on this exception, the subject permit eannot
be exempt from the requirements of CEQA. This is a hazardous zone, the project acknowledges
it is in the zone, the project provides specific mitigations to address the hazard and, those

-mitigations are cited and discussed in the categorical exemption itself. This is a completely
improper use of the exemption process and California case Jaw makes clear that the exemption
process may not be used in this manner. :

As the attached map demonstrates, the historic mud slide at the site traveled over a large portion
of the project area, directly impacting all three of the' proposed new building sites. Project
Sponsor was made aware of these historical occurrences at the site by the neighbors and a focal
historian. The initial geotechnical report submitted by the developer completed omitted this
crucial data and information. (this did not build confident among the neighbors!)
i % ; ] A LA ls “:.:_ ;:1;1‘1!\@‘5\“-}?_"‘“\5 : f_{éf/&i»ﬁ : *_u—l-ﬁé\ .-_n-' ) N ‘}‘:
ot m R N eE I ),

' g iFg )

Three Of
cthe four
new lots
are in the
slide zone
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The Citv Mav not Rely on Mitigation Measures to Determine that a Project is Categorically
Exempt from the California Environmental Quality Act (CEQA)

As set forth above, it is well established in California law that project “can't mitigéte its way”
to a Categorical Exemption. Salmon Protection and Watershed Network v. County of Marin
(2004) 125 Cal. App. 4th 1098. The detenmination of whether a project may impact a designated

6
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David Chiu, President :
San Francisco Board of Supemsors Januéry 6, 2011
environmental resource must be made without reference or reliance upon any proposed
mitigation measures. Reliance upon mitigation measures (whether included in the application or
- later adopted—as the Department suggests DBI will do) involves an evaluative process of
assessing those miti gat:on measures and weighing them against potential environmental impacts,
and that process must be conducted under established C‘EQA standards and procedures for EIRs

or negative declaratlons

In this instance the Categorical Exemption itself sets forth the source and details of pumerous

mitigations the project must undertake in order to limit the environmental impacts and to avoid
future mud slides or other seismic activity at the site. This is completely improper and violates
CEQA. Further the references to future actions, review and mitigations which may be undertaken
‘by DBI are'also an improper use of the Categorical Exemption procedure.

_ The Salmon Protection case is directly on point. The very discussieﬁ in the Categorical
Exemption in this case of mitigation measures and possible “improvement” to the stability of the
hazardous slide zone completely precludes the use of the exemption process. As the court stated:

“The determination of whether a project may impact a designated environmental resource must
be made without reference to or reliance upon any proposed mitigation measures. (4zusq,
supra,52 Cal.App.4th at pp. 1199-1200, 61 Cal.Rptr.2d 447.) Reliance upon mitigation measures
{(whether included in the application or later adopted) involves an evaluative process of assessing
those mitigation measures and weighing them against potential environmental impacts, and that
process must be conducted under established CEQA standards and procedures for EIRs or
negatwe declarations.” (Jd.at p. 1201)

The findings by the Clty in the Categorical Exemption that the proj ject site is suitable for
development provided that the recommended mitigations from the two separate geotechnical
investigations are incorporated into the project design and construction are specific mifigations to
avoid possxbie environmental impacts. A categorical exemption may not be used in thls case.-

Conelusion. Thus, we request that the Board of Supervisors order that a proper CEQA review be
done, Planning did not properly apply CEQA. to this pr()]ect and the project sponsor will have to
prepare at least a negative declaration for the project in question. The City cannot rely on a

categorical exemption because of the scope of the project, the location of the project and becanse

- the categorical exemption rehes of specific and ﬁzture m1t1gat10ns to avoid environmental
impacts. -

Appeliant respectfu}ly request that the Board set asuic the categoncal exemption and mandate |
environpental review of this pxopos%m}ect

/ Sil@c‘pﬁ—ahr Lo

M/\

. Williams,
n behalf of the Miraloma Patk Improvement Club .
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SAN FRANC!SCO
PLANNING DEPARTMENT

Certificate of Determmatlon -
1650 Mission St

EXEMPTION FROM ENVIRONMENTAL REVI EW Suite 400
San Franclsco,
Case No.: 2008.0558E - CA9A0S 2418
. Project Title:' 795 Foerster Street, 203 Los Patmos Drive, Reeplon:
' 207 Los Palmos Drive and 213 Los Palmos Drive 415.558.6378
Zoning: RH-1 (Residential, House Districts, One-Family) Use District Fax:
- 40-X Height and Bulk District - 415.558.6409
Block{Lot: o 3027A[116 & 117 . . . Phnning
Lot Size: Approximately 3,930 and 5,360 square feet (sq. ft. ) respectively Infontaton:
Project Sponsor~ Tony Kim 415.558.6377
(415) 246-8855
Staff Contact:  Andrea Contreras ~ (415) 575-9044

andrea.contreras@sfgov.org

PROJECT DESCRIPTION:

The project site includes two lots on a block bounded by Los Palmos Drive, Foerster Street, Melrose

Avenue and Stanford Heights in the West of Twin Peaks neighborhood. The project site is located on the

southwestern corner of Los Palmos Drive and Foerster Street in a primarily residential area. Lot 117 is

approximately 5,360 square feet (sf), and eurrently contains a two-story, 23-foot tall, single-family dwelling
 with 2 off-street parking spaces. Lot 116 is approximately 3,930 sf and is currently vacant. ‘

{(Continued on reverse side)

EXEMPT ETATHS
Categorical Exemption Classes 1-and 3, (State Guidelines, Secnons 15301{1)(4) and 15303(a))

REMARKS:

Please see next page. - : - ,

DETERMiNAT!ON :
I do hereby certify that the above determmatmn has been made purswant to State and Local requsmmenta

Qevie £ 2005 7%4@%/;
Défe f '

BILL WYCKO - A
_ Environmental_ Review Officer

<z - Tony Kim, Project Sponsor . V. Byrd, Bulietin Board and Master Decision File
' M. Smith, E. Watly & A. Contreras, Planring Dept. Exemption/Exclosion File :
D. Washington, 5W Quademnt Historic Preservation Distribution List
Supervisor Sean Elsbernd, District 7 o Sue Hestor
s sipiEirang org
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PROJECT DESCRIPTION (CONTINUED):

_ The proposed project includes the subdivision of Lots 116 and 117 into four lots and construction of
three single-family dwellings fronting on Los Patmos Drive. The first part of the proposal is to subdivide
the two existing Tots into four lots. The resulling four lots would meet the Planning Code xequiremnents
for minizaum lot size for the REi-1 zoning use district.! The proposed subdivision would require a
permit from the Department of Public Works. The existing single-family dwelling at 795 Foerster Street
is not proposed for alteration and would be subject to a rear yard variance, as the subdivision of Lot 117
would resultin a lot with a rear yard smailer than the 25 percent required by the San Francisco Planning
Code. The proposed construction on the resulting three lots fronting Los Palmos Drive would be single-
family dwellings. Each new single-family dwelling would be approximately 2,400 sf and 21 feet in
height with 2 off-street parking spaces. In addition, the existing rétaining wall along the southern'
property line of Lots 116 and 117 would be demolished and replaced with a concrete retaining wall that
would provide back drainage. The proposed project would be consistent with the General Plan and with
fhe zoning designation. |

REMARKS {continued):

Ascheological Resources:. The proposed development includes construction of three single-family
dwellings and replacement of the existing refaining wall along he southern edge of Lots 116 and 117.
The construction of the new dwellings would require excavation to a depth of four to six feet to
construct one two-car garage per unit. The proposed dwellings would be supported on a drilled pler
and grade beam foundation. The piers would extend at least 10 feet below grade. The Department
reviewed fhe project for impacts to archeological resources and determined that no CEQA significant
archeological resources would be affecled, specifically prehistoric and known archeological resources.
Therefore, the proposed project may be found to be exempt from environmental review if other criterfa
are satisfied.

Geotechnical: The project site has an average slope of approximately 19 percent’ The San Francisco
General Plan Community Safety Element contains maps that show areas of the City subject to geologic
hazards. This map indicates areas in which one or more geologic hazards exist. The project site is located
in an area subject to slight ground shaking from earthquakes along the San Andreas (Map 2). and
Northern Hayward (Map 3) Faults and other faults in the San Francisco Bay Area. The project site is not
located in an area of liquefaction potential (Map 4), However, the project site is located in an area
subject to potential landslide hazard (Map 5), a Seismic Hazards Study Zone (SHSZ) designated by the
California Division of Mines and Geology. Specifically, the southwest portion of the subject site lies

. ! Ptanning Code Section 121{e)(2) states that in RH-1 zoning use districts the minimum ok area shall be 2,500 square
feet, except that the minimusm lot area for any lot having its street fromtage entirely within 125 foot of the intersection
of two streets that intersect at an angle of not more than 135 degrees shall be 1,750 square feet. -
1IMEA Preliminary Archeological Roview Cheeklist for 795 Foersler Street (zka 795 Foerster Sfreet, 203 Los Palmos
Drive, 207 Los Palmos Diive and 213 Los Palmos Dirive), September 9, 2008. This document is on File and available
for public review by appointment at the Planning Department, 1650 Mission Street, 4th Floor, as part of Case File
Ne, 2008.0558E. : S
}pursuant to Planning Cadé Section 102.12(b) and {¢), the average slope of 2 site is determined by measuring the rise
of elevation divided by the distance or length of the Tot, between the center of the front property line and the center
of the rear property line of a legal lot of record ora proposed new Jot.

SAN ERANGELD 2
PLANMNING BEPATTTMENT -
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within an area of potential earthquake-induced Jandsliding. The southwest portion of the project site
and adjacent areas are included in the Seismic Hazard Zones map most likely because of the mapped
landslide depesit and future potential for permanent ground displacements resulting from topographic
features. However, the proposed project may reduce the potential for ground .displacements by
improving site drainage and adding rigidity within the slope with the proposed struekural
improvements, such as the retammg wall replacement. ‘

“The project sponsor has provided two geotechnical investigation reports prepared by California-licensed
geotechnical engineers that are on file with the Department of City Planning and available for public
review as part of the project file. The initial geotechnical investigation report® found the project site
suitable for development provxded the recommendations included in the report are incorporated into
the design and construction of the proposed development. In general, the recommendations contained
in the report include but are not limited to: site preparation and grading; seismic design; appropriate
foundatiory; retaining walls; slab-on-grade floors and exterior flatwork; site drainage; and maintenance.
The sponsor has agreed to follow the recommendations of the report, specifically: drilled, cast-in-place,
" reinforced concrete piers of at least 14 inches in diameter extending 10 feet below grade to support
proposed structures; removal of any groundwater encountered during pier shaft drilling; the use of fully
backdrained retaining walls; drainage directed toward downspouts that discharge into closed conduits
that drain into the site storm drain system; regular maintenance of drains and debris clearance; repair of
sloughing or erosion before it can’ enlarge into landsliding; and planting of a dense growth of deep-
roofed ground cover to minimize erosion. ‘

A supplemental report® was prepared in response to neighborhood concern regarding a mud flow that

occurred in the project area in 1942. The mud fiow is mapped on the Preliminary Geologic Map of the -

San Francisco South 7.5 Quadrangle and Hunters Point 7.5’ Quadrangle. The supplemental report also
cites a plan prepared by the San Francisco- ‘Department of Public Works {DPW) that documents the
destruction of three houses on the project block cauged by-the: md flow. A drawing in the. DPW plan
indicates the path of the mud flow encompassed: the southeast portion of thie rear yard at 795 Foerster
Street. Trans Pacific Geotechnical Consultents, Inc. has concluded that based on a literature review. of
~ the 1942 mud flow, field exploration, laboratory testing, and engineering analyses, the project site shows
_ no evidence of slope instability and is suitable for the proposed lot subdivision and res;denha!
construction. :

'
+

The final building plans would be reviewed by the Department of Building Inspection (DBI). In
reviewing building plans, the DBl refers to a variety of information sotrces to determine existing
hazards and assess requirements for mitigation. Sources reviewed include maps of Special Geologic
Study Areas and known landslide areas in San Fraricisco as well as the building inspectors' working

knowledge of areas of special geologic concern. The above-referenced geotechnical investigalion would -

be available for use by the DBI during its review of building permits for the site. Also, DBI could require

* Qentechnica! Investigation Report for Planned Residentiat Dovelopment at 795 Foerster Street, San Francisco
California, prepared by Earth Mechanics Consulting Engineers, May 26, 2008, A copy of this report is available for
review at the San Francisco Plarining Department as part of Case File No. 2008.0558E. ‘

# Supplementary Geotechnical Investigation Report for Proposed Housing Development at 795 Foerster Street, 203,

207, 213 Los Palmos Drive, San Francisco, California, prepared by Trans Pacific Geotechnical Consuitants, Inc, April .
7.2009. A copy of this report is available for review at the San Francisco Plannmg Depattment as part of Case I-‘:Ie -

No. 2008.0558E.

SAN FRANTISCO .
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that additional site-specific soils repork(s) be prepared in conjunction with permit applications, as
needed, In light of the above, the project could not result i a significant environmental effect with
respect to geotechnical matters. As such, the proposed projeck may be found to be exempt from
environrental review if other criteria are satisfied.

_ Biological Resonrces: Although the site is vegetated, it is in an urban area covered with structures and
other impermeable surfaces. A review of the California Natural Diversity Database indicates that no
rare, threatened or endangered species are known fo exist in the project vicinity, and the project site does
not support or provide habitat for any rare or endangered plant or animal species. No riparian habitat,
sensifive natural communities, or wetlands exist on or near the site.. No other important biclogical
resources exist on or near the site, Therefore, there would be no projeci-related impacts o sensitive
habilat. ‘

Article 16 of the San Francisco Public Works Code, the Urban Forestry Ordinance, :prévidés for the
protection of *landmark” trees, “significant” trees, and street trees, Landmark trees are formally
designated by the Board of Supervisors upon recommendation of the Urban Forestry Council, which
determines whether a nominated tree meets the qualifications for landmark desighation by using
established criteria (Sen Francisco Public Works Code, Section 810}, Special permits are required ko remove
z landmark tree on private property or on City-owned property. A “significant tree” is.a tree: {1) on
property under the jurisdiction of DPW, or (2) on privately-owned property within 10 feet of the public
righf:—of-way that meet certain size criteria. To be considered significant, a tree must have a diameter at
breast height in excess of 12 inchés, a height in excess of 20 feet, or a canopy in excess of 15 feet (Section
§10A{a)). Street trees are trees within the public right-of-way or on DPW's propetty. Remaval of
" protected trees requires a permit, and tneasures to prevent damage to those trees.

There are no landmark or significant trees on the property.® The removal of four existing trees at the
northivest comer of Lot 116 would not require a permit or preventative measures. The proposed project
would remove vegetation on Lot 116 and the western half of Lot 117, including cact. The project
sponsor proposes to preserve and transplant large cacti from the project site to an off-site location.” The
project sponsor also proposes {0 plant three new street trees in front of 203, 207, and 213 Los Palmos
Drive. The -propbsed project would not be subject to any local policies or ordinances protecting
biological resources, such as a tree preservation policy or ordinance.

Civen that no rare, threatened or endangered species are known to exist in the project vicinity, and the
project site does not support or provide habitat for any rare or endangered plant or animal species, the
project would not result in a significant environmental effect with respect to biclogical resources. As
such, the proposed project may be found to be exempt from environmental review.

tTed Kipping Certified Arborist, Tree Disclosure Staternent for 795 Foerster Street. A copy of this stateiment is
" yvailable for Teview at the San Fraticisco Planning Department as part of Case File No. 2008.0558E.

T personal communication between Andrea Contreras, Major Environmental Analysis, and Tony Kim, project
" sponsor, March 24, 2009, ’

S FRANGISED - 4
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Exempt Status:

CEQA State Guidelines Section 15301(1){4), or Class 1, provides an exemption from environmental
review for the demolition and removatl individual small structures, including appurteriant struchures.

The proposed project would result in the demolition, removal and replacement of a retaining wall,
resulting in no significant environmental effects. This demolition would therefore be exem;;t from
environmental review under Class 1.

The pmposed project includes construct:on of three new, single-family residences. CEQA State
Guidelines Section 15383(‘:1}, or €lass 3, provides an exemption from environmental review for the

- construction of up to three single-family residences In-an urbanized area. Therefore, the proposed

construction of three new smgle~famxiy residences is exempt from environmenta! review under Class 3.

Conclusion:

CLQA State Guidelines Section 15300.2 states that a categorical exemption shall not be’ used for an
activity ‘where there is a reasonable possibility that the activity will have a significant effect on the
environment due to unusual circumstances. There are no unusual circumstances surrounding the
current proposal that would suggest a reasonable possibility of a significant effect. The proposed project
would have rio significant environmental effects. Under the above-cifed classifications, the proposed
project is appropriately exempt from environmental review.

SAVERANDISCD - - o S T ' S , .

PLANNING DEPARTMENT
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: BolS—1/
Request for a New hearing Date --203 Los Palmos C 79 'y,
Stephen M. Williams L : F /o L 4
to: - . | | ‘ 7# V/E72% 4

board.of supervisors, Andrea.Contreras, brett - ‘
01/28/2011 11:28 AM

Show Details

History: This message has been forwarded.

Clerk of the Board of Supeﬁisors:

Attached piease ﬁm_:’i the Appellant’s stipulation to a new hearing date as rf;quested by the &eveloper. |
Thank you. h B

Steve Williams

Stephen M. Williams

I aw Offices of Stephen M. Williams
1934 Divisadero Street

San Francisco, CA 94115

' Phone: (415) 292-3656

Fax: (415) 776-8047

The infor_matién transmitted is intended only for the person or entity to which it is addressed and may contain confidential and/or privileged material. Any
review, retransmission, dissemination or other use of, or taking of any action in reliznce upon, this information by persons or entitics other than the intended
recipient is prohibited. If you received this in error, please contact the sender and defete the material from any computer.
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LAW OFFICES OF

STEPHEN M. WILLIAMS

1‘934 Divisadero Street | Son Frangisce, CA 94115 | TEL 415.292.3456 ] % 415._776.8047 ‘l smw@stevewilliomslow.com

January 28, 2011

Honorable David Chiu, President

C/0O Angela Calvillo, Clerk of the Board
San Francisco Board of Supervisors’

City Hall, 1 Dr. Carlton B. Goodlett Place:
San Francisco, CA 94103

RE:  Appeal of Exemption/Exclusion from Environmental Review
793 Foerster Street; 203, 207 & 213 Los Palmos Drive --Block 3027A, Lot116 & 117
Hearing Date Febmarv 15 2011

President Chiu and Members of the Board:

This Office represents the Miraloma Park Improvement Club (“MPIC”) appeilant inthe
above noted matter. We have been contacted by the representative for the developer, Brett
Gladstone, who has requested that a new date be selected for the hearing.

At his request, MPIC is willing to stipulate to a new date for the hearing of March 22,
2011. We request that the hearing be moved to that new date. Thank you for your conmdcranon
of this request :

‘_Sincmjel Ys
Stephen M. Williams,
On behaif of the Miraloma Park Improvamcnt Club

CC. MPIC
M. Brett Gladstone
Andrea Contreras, MEA
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GLADSTONE & ASSOCIATES r{[(g# {100 %S

. ' : ATTORNEYS AT Law
M. BRETT GLADSTONE ' TELEPHONRE (415)434-9500
PENTHOUSE, 177 PosT STREET

) i FACSIMILE (41565)3%4-5188
San Fratncisco, CALIFORNIA 84108 admin@gladstoneassociates .com

RoS~tf 0
Gt 4&*’7‘%

o

>

January 24, 2011

10 UV0d

™~
h
.

EVERIGE!
ns K

- SHOSIAYE

President Chiu and Members of the Board Supervisors
Board of Supervisors .
City and County of San Francisco
"City Hall
1 Dr. Carlton B. Gondlett PL. Room #244
San Francisco, CA 94102-4689

Q3AI303d

L€ N sawrémz
s

1

Re: 4 Hearing Date: February 15, 2011
Appeal of Categorical Exemption
795 Foerster Street and 203, 207 and 213 Los Palmos Drive

- Dear President Chiu and Members of the Board Supervisors:‘

We represent the owner of the properties in the above-referenced Appeal. The hearing
date currently is scheduled for February 15. I am unavailable on this date and thus request a
continuance of the hearing date. We have discussed this request with the Appellants attorney,
Stephen Williams. ' We understand the Appellant is agreeable to continue the hearing to March
22, and will be confirming this by mail. This date is acceptable to the property owner as well.

Therefore, we respectfully request that the Board of Supervisors continue the hearing date from :
Febmary 15 to March 22

We appreciate your attention to this matter.

Very truly yours,

i/ M Bretf Gladstone
ce:  Clerk of the Board of Supervisors
Gabriel Ng
Stephen Williams

s\chients\te\012411 board of supervisors ltr.doc
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City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco 94102-4689
Tel. No, 554-5184
Fax No. 554-5163 °
TDD/TTY No. 544-5227

BOARD of SUPERVISORS

January 13, 2011

Stephen M. Williams

Law Offices of Stephen M. Williams

1934 Divisadero Street

San Francisco, CA 84115 - B

Subjett: Appeal of Determination of Exemption from Environmental Review for a Project
Located at 795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive,
and 213 L os Palmos Drive

Dear Mr. Williams: ‘ |
The Office of the Clerk of the Bbérd is in receipt of a memorandum dated January 12, 2011, (copy
attached) from the City Attorney’s office regarding the timely filing of an appeal of the

Determination of Exemption from Environmental Review for a project located at 795 Foerster
Street, 203 Los Palmos Drive, 207 Los Palmoes Drive, and 213 Los Palmos Drive.

The City Attorney has determined that the appeal was filed in a timely manner. _
A hearing date has been scheduled on Tuesday, February 15, 2011, at 4:00 p.m., at the Board of
Supervisors meeting to be held in City Hall, Legssiatwe Chamber, Room 250 1Dr. Cariton B.
Goodlett Place, San Francisco. . ‘

Pur_suant to the Interim Procedures 7 and 9, please provide to the Clerk’s Office by:

8 days prior to the hearing: any documentation which you may want available to the Board
o members prior {o the hearing; .

11 c!:éys prior to the hearing: names of interested parties to be notified of thé hearing.

P!ease provide 18 copies of the documenta’non for distribution, and, if p0351b!e names of
mterested parties to be notified in label format . :

If you have any questions, please feel free to contact Deputy Director, thk Caldeira at (41 5) 554~
7711 or Legislative Clerk, Joy Lamug at (415) 554-7712. '

-Very truly yours,
IO Vi N
(Al &)

Angela Calvillo
Clerk of the Board

c : . . .
Cheryl Adams, Deputy City Attorney . , Tina Tam, Planning Depariment

Kate Stacy, Deputy City Attormey * Nanpnie Turrell, Planning Department
Mariena Byrne, Deputy City Attorney Linda Avery, Planning Department
Scoit Sanchez, Zoning Administrator, Planning Department i Georgia Powell, Planning Department
Bill Wycko, Envircnmental Review Officer, Planning Department Cynthia Goldstein, Board of Appeals

AnMarie Rodgers, Planning Deparfrment . Victor Pacheco, Board of Appeals
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J, HERRERA ' MARLENA G. BYRNE
City Aftorney Deputy City AHtorney
DIRECT DIAL: {415} 554-4620
E-MAIL: marlena.byme@sfgov.org
MEMORANDUM
TO: Angela Calvillo
: Clerk of the Board of Supervisors
- FROM: Marlena G. Byme '
Deputy City Attorney M
DATE: January 12, 2011 |
RE: -  Appeal of Determination of Exemption from Environmental Review for Project
Located at 795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive, and
. 213 Los Palmos Drive ' _

You have asked for our advice on the timeliness of an appeal to the Board of Supervisors
by Stephen Williams, on behalf of the Miraloma Park Improvement Club, received by the Clerk's
Office on January 7, 2011, of the Planning Department's determination that a project located at
795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive, and 213 Los Palmos Drive is
exerppt from environmental review under the California Environmental Quality Act ("CEQA™).
The proposed work involves the subdivision of two existing lots into four and the construction of
three new single-family homes fronting on Los Palmos Drive. The Appellant provided a copy a
Certificate of Determination, Exemption Bearir Enyironmental Review, issued by the Planning

Department on June 8, 2018 2.6 04

We are informed that on August 5, 2010, the Planning Commission heard a request for .
discretionary review of the proposed new construction at 203 Los Palmos Drive and declined to
take discretionary review and instead approved the new construction. We are also informed that
the Planning Department approved the other site permits for the proposed project, and
discretionary review was either not requested or was requested and withdrawn for those
addresses. Accordingly, the appeal is ripe for review. .

Additionally, we are informed that no building permits have yet been finally approved for
the proposed project. The site permits for the proposed project are currently on appeal to the
Board of Appeals, calendared for hearing today. Accordingly, it is our view that the appeal is
timely. Therefore, the appeal should be calendared before the Board of Supervisors. We
recommend that you so advise the Appellant.

Please let us know if we may be of further assistance.
' MGB

cc: . Rick Caldeira, Deputy Director, Clerk of the Board
Joy Lamug, Board Clerk's Office '
Cheryl Adams, Deputy City Attorney
Kate Stacy, Deputy City Attorney .
John Rahaim, Director, Planning Department
Scott Sanchez, Zoning Administrator, Planning Department

CiTY HALL - 1 D&, CARLION B, GOODLET PLACE, ROOM 234 - SaN FRANCISCO, CALFORNA 24102
ReCEPTION: (415) 554-4700 FacsiviLe: {415) 554-4757

n\Janduse\mbyme\bos ceqo appeals\795 foerester imeliness.doc
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CITY AND COUNTY OF SAN FRANCISCO

TO:

DATE:
PAGE:
RE:

Memorandum

Angela Calvillo .
Clerk of the Board of Supervisors

December 29, 2010

2

Appeal of Determination of Exemption from Environmental Review for Project
Located at 795 Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive, and

213 Los Palmos Drive

Bill Wycko, Environmental Review Officer, Planning Department
AnMarie Rodgers, Planning Department

Tara Sullivan, Planning Department

Nannie Turrell, Planning Department

Andrea Contreras, Planning Department
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BOARD of SUPERVISORS

City Hall |
1 Dr. Carlton B. Goodleif Place, Room 244
San Francisco 94102-468%
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

NOTICE OF PUBLIC HEARING

BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

NOTICE IS HEREBY GIVEEN'THAT the Board of Supervisors of the City and
'County of San Francisco will hold a public hearing to consider the following proposal
and said public hearing will be held as follows, at which time all interested parties may

attend and be heard:

Date:

Ti_me:

Location:

Subject:

Tuesday, February 15, 2011
4.00 p.m.

Legislative Chamber, Room 250 Iocated at City Hail, 1 Dr.
Cariton B. Goodlett Place San Francisco, CA 94102

File No. 110041 Hearing of persons interested in or objecting
to the decision of the Planning Department dated June 8§,
2009, Case No. 2008.0558E, that a project located at 795
Foerster Street, 203 Los Palmos Drive, 207 Los Palmos Drive,
and 213 Los Palmos Drive is exempt from environmental
review under Categorical Exemption, Classes 1 and 3 (State
Guidelines Sections 15301(1)(4) and 15303(a)). The proposed
project involves the subdivision of two existing lots into fouy
and the construction of three new single-family homes
fronting on Los Palmos Drive, Lot Nos. 116 and 117 in
Assessor's Block No. 3027A (District 7) (Appellant: Stephen M.
Williams, on behalf of the Miraloma Park Improvement Club)

Pursuant to Government Code Section 65008, notice is hereby given, if you
challenge, in court, the matter described above, you may be limited to raising only those
issuies you or someone else raised at the public hearing described in this notice, or in
written correspondence delivered to the Board of Supervisors at, or prior to, the public

. hearing.

In accordance with Sectlon 67.7-1 of the San Francisco Administrative Code,
persons who are unable to attend the hearing on these matters may submit written
comments to the City prior to the time the hearing begins. These comments will be
made a part of the official public records in these matters, and shall be brought to the
attention of the Board of Supervisors. Written comments should be addressed to

e Aot 9/:1/20//
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Angela Calvillo, Clerk of the Board, Room 244, City Hall, 1 Dr. Carlton B. Goodlett
Place, San Francisco, CA 94102. Information relating to this matter is available in the
Office of the Clerk of the Board and agenda information will be available for public .

review on Thursday, February 10, 2011.

Angela Calvillo
Clerk of the Board

DATED:  February 4, 2011
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