
 

 

March 7, 2023 
 
VIA ELECTRONIC SUBMISSION 
 
President Aaron Peskin and Supervisors 
1 Dr. Carlton B. Goodlett Place 
City Hall, Room 244 
San Francisco, CA 94102 
 
RE:  Appeal of Negative Declaration (Board File No. 230240) 

2022 Hotel Conversion Ordinance Amendments, Definition of Tourist or Transient use 
under Hotel Conversion Ordinance, Amortization Period  
(Board File No. 220815)  
(Planning Department Case No. 2020-005491ENV) 

 
Dear President Peskin and Supervisors: 
 

Our office represents Hotel des Arts, LLC (the “Appellant”). The Appellant filed a 

California Environmental Quality Act (“CEQA”) appeal of the Preliminary Negative Declaration 

to the Planning Commission for the Hotel Conversion Ordinance Amendments on November 8, 

2022. (See Exhibit A.) The Planning Commission denied the Appellant’s appeal on January 26, 

2023, and approved the Negative Declaration. The Appellant subsequently filed an appeal of the 

Final Negative Declaration (“FND”) to the Board of Supervisors on February 24, 2023. (See 

Exhibit B.) 

On March 1, 2023, the Planning Department issued an Appeal Timeliness Determination, 

which stated that the FND is not appealable. (See Exhibit C.) The Planning Department’s 

determination is erroneous, inconsistent with the San Francisco Administrative Code, and 

deprives the Appellant of their right to a public hearing. Accordingly, we respectfully request the 

Board not take a final action on the ordinance, correct the Planning Department’s determination, 

and schedule the FND appeal for a future Board of Supervisors hearing as required by the 

Administrative Code. 

1. The Administrative Code Allows for Appeals Where the Board of 

Supervisors Takes a Final Approval Action   

CEQA appeals are governed by Chapter 31, Section 31.16 of the San Francisco 

Administrative Code. The Code makes clear that CEQA appeals are permitted even when the 
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Board of Supervisors must take an action to approve a project. Section 31.16(b)(3) states: “For 

projects that require multiple City approvals, after the Clerk has scheduled the appeal for hearing 

and until the CEQA decision is affirmed by the Board, (A) the Board may not take action to 

approve the project but may hold hearings on the project and pass any pending approvals out of 

committee without a recommendation for the purpose of consolidating project approvals and the 

CEQA appeal before the full Board.”  

In other words, Section 31.16(b)(3) confirms that the full Board of Supervisors can hear 

CEQA appeals in addition to acting as the decision-making body that approves the project. The 

Board has, in fact, heard CEQA appeals for projects that the Board also acts as the final decision-

making body, such as when the Board approves a Conditional Use Authorization and also hears a 

CEQA appeal of the same project. For example, this occurred for the project at 2001 37th 

Avenue (See Board Files 200992 and 200996, both heard by the Board on October 6, 2020). 

2. The Administrative Code Requires the City to Provide the Public with the 

Right to Appeal an FND to the Full Board 

Administrative Code Section 31.16(a) states that the following CEQA decisions may be 

appealed to the Board of Supervisors; “(1) certification of a final EIR by the Planning 

Commission; (2) adoption of a negative declaration by the first decision-making body; and (3) 

determination by the Planning Department or any other authorized City department that a project 

is exempt from CEQA.” The Administrative Code clearly states that adoption of a negative 

declaration by the first decision-making body is appealable, without exception and regardless of 

which body is the first decision-making body.  

Administrative Code Section 31.16(d)(1) similarly confirms that any person who has 

filed an appeal of a preliminary negative declaration with the Planning Commission “may appeal 

the Planning Commission’s approval of the final negative declaration.” Again, there is no 

exception for projects where the Board is the decision-making body. Administrative Code 

Section 31.11(h) also confirms that after a project is approved, a “public notice of the proposed 

action to adopt the negative declaration and take the Approval Action for the project shall advise 

the public of its appeal rights to the Board of Supervisors with respect to the negative 
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declaration following the Approval Action in reliance on the negative declaration.” The 

Administrative Code clearly requires the City to provide the Public with a right to appeal an 

FND.   

3. The Appellant Timely Filed an Appeal of the Hotel Conversion Ordinance 

FND.   

Section 31.16(d)(2) states that an appellant “shall submit a letter of appeal to the Clerk of 

the Board after the Planning Commission approves the final negative declaration and within 30 

days after the Date of the Approval Action for the project taken in reliance on the negative 

declaration.” The Clerk of the Board confirms that Chapter 31.16 “allows for an appellant to file 

a negative declaration appeal after the Planning Commission approves a negative declaration--

even if prior to the Date of the Approval Action--but the Clerk cannot process a negative 

declaration appeal until the Approval Action occurs. The Clerk will hold a negative declaration 

appeal filed before the Approval Action until the Planning Department advises the Clerk that the 

Date of Approval Action has occurred.”  

The Appellant filed an appeal of the Hotel Conversion Ordinance FND within 30 days of 

the Planning Commission approval and therefore the appeal is timely regardless of what 

constitutes the Approval Action for this project. The Appellant previously informed the City that 

the Hotel Conversion Ordinance is required to be reviewed by the Planning Commission 

pursuant to San Francisco Charter Section 4.105, which states that: “An ordinance proposed by 

the Board of Supervisors concerning zoning shall be reviewed by the Commission.” The Hotel 

Conversion Ordinance clearly concerns zoning, and therefore should have been reviewed by the 

Planning Commission. That Planning Commission review of the ordinance should have 

constituted the first Approval Action, but this required procedural step was skipped. However, 

even if the City believes that the full Board’s approval of the Hotel Conversion Ordinance 

constitutes the first Approval Action, the City must then process the Appellant’s timely appeal 

after the Board takes action on the project.   
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4. The Appellant is Being Denied a Right to a Public Hearing and a Meaningful 

Opportunity to be Heard.   

 

  

Section 31.16(b) requires a hearing on CEQA appeals before the full Board that is 

scheduled no less than 21 following the expiration of the time to appeal and requires the Clerk of 

the Board to provide no less than 14 days written notice to interested parties prior to the appeal 

hearing. Members of the public and appellants are allowed to submit written materials to the 

Board and testify at the hearing.  

The Board is scheduled to adopt the ordinance at the March 7, 2023 Board meeting 

without a public hearing. No notice was provided to the Appellant. No opportunity to provide 

written materials was provided. No opportunity for public comment is being provided. In short, 

the Planning Department’s determination that the FND is not appealable deprives the Appellant 

(and all other members of the public) their right to a public hearing in front of the full Board and 

denies the public a meaningful opportunity to be heard regarding the environmental impacts of 

the proposed ordinance. Accordingly, we respectfully request the Board correct the Planning 

Department’s determination and schedule the FND appeal for a future Board of Supervisors 

hearing as required by the Administrative Code. 

5. Conclusion 

The Hotel Conversion Ordinance FND is clearly appealable pursuant to the 

Administrative Code and the Planning Department’s determination otherwise is clearly 

erroneous and deprives the Appellant their right to public hearing. The Board must correct the 

Planning Department’s determination and schedule the FND appeal for a future Board of 

Supervisors hearing. The Board should not take a final action to approve the ordinance until after 

the FND appeal is heard. 
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Very truly yours, 
                                                                        
ZACKS, FREEDMAN & PATTERSON, PC 
 
 
 
 
_____________________________________ 
Ryan J. Patterson  
 



EXHIBIT A 



January 25, 2023 

VIA ELECTRONIC SUBMISSION 

President Rachael Tanner and Commissioners 

San Francisco Planning Commission 

49 South Van Ness Ave, Suite 1400 

San Francisco, CA 94103 

Re: Appeal of Preliminary Negative Declaration  

2022 Hotel Conversion Ordinance Amendments (Case No. 2020-005491ENV) 

Dear President Tanner and Commissioners: 

Our office represents Hotel des Arts, LLC, the appellant in Planning Case No. 2020-

005491ENV regarding the Planning Department's issuance of a Preliminary Negative 

Declaration (“PND”) and determination that the proposed 2022 Hotel Conversion Ordinance 

Amendments, Definition of Tourist or Transient use under Hotel Conversion Ordinance, 

Amortization Period (Board of Commissioners File No. 22081) (the “2022 HCO Amendments”) 

will have no significant effect on the environment.  

Under the California Environmental Quality Act (“CEQA”), a negative declaration is 

proper only where “[t]here is no substantial evidence, in light of the whole record before the lead 

agency, that the project may have a significant effect on the environment.” (Pub. Resources Code 

§ 21080(c), emphasis added). An environmental impact report (EIR) is therefore required if there

is even a “fair argument” that a proposed project may have any adverse environmental impacts. 

(Communities for a Better Environment v. South Coast Air Quality Management Dist. (2010) 48 

Cal. 4th 310, 319-320.) Here, there is a fair argument that the proposed project would have 

significant environmental impacts that were not adequately addressed in the PND. The PND and 

Planning Department’s response to the appeal, rather than rebut the Appellants arguments, 

merely confirm that the 2022 HCO Amendments will lead to displacement of low-income 

occupants and contribute to direct physical impacts on the environment such as blight and urban 

decay. The Department’s conclusions to the contrary are based on speculation, unsubstantiated 

narrative, and clearly erroneous and inaccurate assumptions.  
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1. The Project Will Have a Significant Effect on Displacement and Vacancy Rates

The Planning Department response acknowledges that the City’s entire premise in 

regulating SRO units is that “they are a limited resource and critical housing stock that must 

remain available to serve a vulnerable and economically disadvantaged target population.” 

Courts have similarly recognized that “residential hotel units serve many who cannot afford 

security and rent deposits for an apartment.” (San Remo Hotel v. City and County of San 

Francisco (2002) 27 Cal.4th 643, 674, emphasis added.) The San Francisco Superior Court 

similarly determined in San Francisco SRO Hotel Coalition, et al. v. CCSF, et al. (CPF-17-

515656) and San Francisco SRO Hotel Coalition v. CCSF, et al. (CPF-19-516864) (the “2017 

HCO Amendments”) that similar proposed amendments, and the possibility of SRO occupant 

displacement, was a reasonably foreseeable result of increasing the minimum length of stay from 

7 to 32 days and that it is reasonably foreseeable that SRO owners would charge monthly rents 

and require security deposits. (See Exhibit A) 

Multiple courts have found that requiring SROs to operate like apartments will lead to 

monthly rents and security deposits being required, and the Department’s conclusions otherwise 

are based on nothing more than unsubstantiated opinion. The Department simply ignores these 

findings, callously claiming that “thousands of San Franciscans” are able to afford to pay 

monthly rents. This completely ignores the primary demographic that SROs are meant to serve – 

those in the extremely-low-income bracket. While the percentage of middle- and high-income 

residents in San Francisco has continued to rise and the percentage of very-low- and low-income 

residents has fallen, the percentage of extremely-low-income residents in San Francisco that 

make less than 30% of area median income has remained steady at 18%.1 According to the 

Consumer Financial Protection Bureau, 37 percent of households are unable to cover expenses 

for longer than one month by using all sources, including savings, selling assets, borrowing, or 

1 San Francisco Housing Needs and Trends Report July 2018, San Francisco Planning 

Department, available at https://default.sfplanning.org/publications_reports/Housing-Needs-and-

Trends-Report-2018.pdf. 

https://default.sfplanning.org/publications_reports/Housing-Needs-and-Trends-Report-2018.pdf
https://default.sfplanning.org/publications_reports/Housing-Needs-and-Trends-Report-2018.pdf
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seeking help from friends or family.2 That figure rises to 51 percent of Black and Hispanic 

households that cannot cover expenses for longer than a month. The 2022 HCO Amendments, 

which will lead to SRO units charging security deposits and monthly rents, would put such units 

out of reach for 37% of all households that do not have the ability to cover more than one month 

of expenses and likely a much higher percentage of SRO occupants.  

The PND recognizes that “exclusionary displacement occurs when a lower income 

household cannot afford to move into an area given the cost of housing relative to their 

household income,” yet the PND and Department response completely ignores this aspect of 

displacement that the 2022 HCO Amendments will cause. There is substantial evidence that the 

2022 HCO Amendments will lead to exclusionary displacement, and the PND does not address 

this impact at all. 

The PND and Department response do recognize that the 2022 HCO Amendments will 

cause economic displacement, which occurs when residents and businesses can no longer afford 

escalating rents or property taxes. However, the PND erroneously states that the Department 

“conservatively” assumes that occupants of only 64 SRO units will be displaced. This clearly 

erroneous assumption is based on the number of vacancies that SRO owners reported were 

directly due to the 2017 HCO Amendments. This number plainly underrepresents the true impact 

that the 2022 HCO Amendments may have.  

First, the City acknowledges that there is a low response rate to its “Annual Unit Usage 

Report” (“AUUR”) survey, and that the City has difficulty determining the actual vacancy rate. 

Despite the fact that the data only represents a fraction of the actual number of SRO units, the 

City only uses the raw total number of units that were reported vacant due to the 2017 HCO 

Amendments. Thus the 64 total units is likely significantly less than the total number of 

vacancies if all SROs were taken into account.  

Moreover, the City similarly acknowledges that at the time of the AUUR surveys, “many 

SROs were not complying with 32-day minimum and were still offering 7-day rentals.” In other 

2 Making Ends Meet in 2022: Insights from the CFPB Making Ends Meet Survey, CFPB Office 

of Research Publication No. 2022-9, available at: 

https://files.consumerfinance.gov/f/documents/cfpb_making-ends-meet-in-2022_report_2022-

12.pdf.

https://files.consumerfinance.gov/f/documents/cfpb_making-ends-meet-in-2022_report_2022-12.pdf
https://files.consumerfinance.gov/f/documents/cfpb_making-ends-meet-in-2022_report_2022-12.pdf
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words, SRO owners were not reporting vacancies due to the 2017 HCO Amendments because 

the City was not enforcing, and SRO owners were complying, with the 32-day minimum stay 

requirement. If the City were to enforce the 2022 HCO Amendments, the raw total number of 

vacancies due to the minimum stay requirement would likely rise significantly.  

Finally, the Department does not explicitly acknowledge that the AUUR form only asks 

SRO owners to provide an explanation for reported vacancies when more than 50% of the units 

in the building are vacant.3 The PND conceals this fact, and does not reveal how many SRO 

owners actually provided an explanation for their reported vacancies. This again suggests that 

raw total of reported vacancies due to the 2017 HCO Amendments is far below the actual 

number of vacancies that were caused by the 2017 HCO Amendments.    

In sum, the 64 reported vacancies due to the 2017 HCO Amendments is based on a mere 

fraction of the actual number of SRO units, an even smaller fraction of reporting SRO units that 

complied with the 32-day minimum stay requirement, and an even smaller fraction of reporting 

complying SRO units that had more than a 50% vacancy rate. The PND and Department’s 

assumption that this number is “conservative” is clearly erroneous. The City’s own data 

demonstrates that displacement is certain to occur from the 2022 HCO Amendments and that the 

impact is clearly much greater than analyzed in the PND.  

The PND and Department attempt to downplay the significance of the economic 

displacement that the 2022 HCO Amendments may cause by arguing that students, technology 

sector workers, and weekly transient tourists would make up part of the number of occupants 

who would be displaced. With respect to students and technology workers, the City’s own 2015 

analysis demonstrates that students and technology workers are definitively not part of the group 

of occupants who would be displaced by the 2022 HCO Amendments. As the Department 

response confirmed in a 2015 report to the Board of Supervisors, the Budget and Legislative 

Analyst Office found that some SROs are “providing long-term rental housing to students or to 

young technology sector workers” and confirmed that “at least three of the hotels are now 

providing long-term housing for students only.” The 2022 HCO Amendments, which will 

 
3 See 2022 AAUR Form, available at  https://sf.gov/sites/default/files/2022-

11/2022AUURForm.pdf; 2018 AUUR Form, available at 

https://sfdbi.org/sites/default/files/AUUR%20Form.pdf. 

https://sf.gov/sites/default/files/2022-11/2022AUURForm.pdf
https://sf.gov/sites/default/files/2022-11/2022AUURForm.pdf
https://sfdbi.org/sites/default/files/AUUR%20Form.pdf
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increase the minimum stay requirement from 7 days to 30 days will have no impact at all on 

students and technology workers who already utilize SROs for long-term tenancies (and for 

whom a month’s worth of rent and security deposit would likely not pose an economic barrier).  

With regard to weekly transient tourists, the PND also fails to mention that the AUUR 

data already differentiates between residential guest rooms and tourist guest rooms.4 The data 

provided in the PND, however, only lists total unit vacancies without revealing the vacancies for 

each type of unit. This again obscures the potential impact of the 2022 HCO Amendments. For 

example, if a 100-unit SRO included 50 residential guest rooms with 50% vacancy due to an 

inability to find occupants and 50 tourist guest rooms with 0% vacancy, the data in the PND 

would show that the SRO has only a 25% vacancy rate. However, if the 2022 HCO Amendments 

went into effect, the vacancy rate of the 100-unit SRO in the example above would skyrocket to 

75% as the SRO in this example could only find enough occupants to fill 25 of its 50 residential 

guest rooms. The PND again fails to adequately analyze the evidence in the record, and the 

PND’s conclusions that the 2022 HCO Amendments will not have an impact on vacancy rates is 

clearly erroneous. 

2. The Project Will Have a Significant Effect on Urban Blight and Decay 

The City has acknowledged that SRO units can provide a temporary step in finding 

permanent housing for homeless individuals, and the San Francisco Department of Public Health 

even leases a number of rooms in privately owned SRO buildings to temporarily house homeless 

individuals coming off the street or out of the hospital.5 Monthly rents in privately owned and 

operated SRO buildings typically range from $650 to $700.6 Data shows that 44% of employed 

homeless individuals and 82% of unemployed individuals earn less than $750 a month.7 While 

such individuals may be able to seek shelter in an SRO for a week or several weeks at a time, 

 
4 See id.  
5 Single Room Occupancy Hotels in San Francisco: A Health Impact Assessment, San Francisco 

Department of Public Health, available at: 

https://www.sfdph.org/dph/files/EHSdocs/HIA/SFDPH-SROHIA-2017.pdf. 
6 Id. at 10.  
7 San Francisco Homeless County and Survey: 2022 Comprehensive Report, Applied Survey 

Research, available at: https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-

Report-San-Francisco-Updated-8.19.22.pdf. 

https://www.sfdph.org/dph/files/EHSdocs/HIA/SFDPH-SROHIA-2017.pdf
https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-Report-San-Francisco-Updated-8.19.22.pdf
https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-Report-San-Francisco-Updated-8.19.22.pdf
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requiring SRO owners to rent their units for a month at a time will put these rooms completely 

out of reach for a majority of homeless individuals.   

Moreover, academic research is clear that the historic loss of SRO units as a naturally 

affordable housing option has led to an increase in homelessness.8 As explained above, the 

PND’s analysis on the impact on the vacancy rate is flawed and clearly erroneous. Yet even the 

PND’s flawed analysis demonstrates that the vacancy rate in SRO’s has been steadily increasing 

on its own, and the 2022 HCO Amendments will only exacerbate this problem. Increased 

vacancy rates will inevitably lead to deferred maintenance, closures, increased homelessness, 

urban decay, and blight. The fact that the PND explicitly acknowledges that these issues were 

not analyzed at all confirms that the PND is inadequate. 

3. The Project May Have Potential Physical Impacts that Must Be Analyzed 

Although the PND appears to acknowledge that the 2022 HCO Amendments may potentially 

have social and economic impacts, the Department states that only potential physical impacts 

resulting from economic activities must be analyzed under CEQA. Beyond the fact that caselaw 

is clear that urban blight and decay are physical impacts that must be analyzed under CEQA, the 

Department explicitly acknowledges that a reasonably foreseeable impact of the potential loss of 

low-income units (and resulting increase in homelessness) would be for the City to “construct 

homeless shelters, supportive housing and navigation centers.” Construction of replacement 

housing units is unquestionably a physical impact that must be analyzed, and which this PND 

does not anlyze.  

4. Conclusion 

 The environmental review of the 2022 HCO Amendments violates CEQA for multiple 

reasons. The data and evidence contained in the PND clearly demonstrates that the 2022 HCO 

Amendments will have a significant impact on displacement of SRO occupants, and that will 

 
8 Single-Room Occupancy Housing in New York City: The Origins and Dimensions of a Crisis, 

Sullivan, Brian J., and Jonathan Burke. 17 CUNY L. Rev. 113-144, available at: 

https://mobilizationforjustice.org/wp-content/uploads/CNY109_Sullivan-Burke.pdf; see also 

Preserving Affordable Housing in the City of San Diego, San Diego Housing Commission, 

available at: https://www.sdhc.org/wp-content/uploads/2020/05/Affordable-Housing-

Preservation-Study.pdf. 
 

https://mobilizationforjustice.org/wp-content/uploads/CNY109_Sullivan-Burke.pdf
https://www.sdhc.org/wp-content/uploads/2020/05/Affordable-Housing-Preservation-Study.pdf
https://www.sdhc.org/wp-content/uploads/2020/05/Affordable-Housing-Preservation-Study.pdf
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ironically put SRO units out of reach for the very sector of the population that the ordinance is 

apparently designed to protect – extremely-low-income residents. The 2022 HCO Amendments 

will unquestionably lead to increased vacancies, deferred maintenance, building closures, urban 

decay, and blight. The PND explicitly states that these potential impacts were ignored, despite 

the fact that the PND acknowledges that such impacts could lead to the construction of 

replacement public housing. The evidence is clear that the 2022 HCO Amendments may have 

significant environmental impacts, and we strongly urge that a more rigorous evaluation of those 

impacts be conducted through a full Environmental Impact Report.  

Very truly yours,  

ZACKS, FREEDMAN & PATTERSON, PC 

 

_____________________ 

Brian O'Neill 
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EXHIBIT B 



February 24, 2023 

VIA ELECTRONIC SUBMISSION 

President Aaron Peskin and Supervisors 
1 Dr. Carlton B. Goodlett Place 
City Hall, Room 244 
San Francisco, CA 94102 

RE:  Appeal of Negative Declaration 
2022 Hotel Conversion Ordinance Amendments, Definition of Tourist or Transient use 
under Hotel Conversion Ordinance, Amortization Period  
(Board of Commissioners File No. 22081)  
(Planning Department Case No. 2020-005491ENV) 

Dear President Peskin and Supervisors: 

Our office represents Hotel des Arts, LLC (the “Appellant”). The purpose of this letter is 

to file an appeal, pursuant to San Francisco Administrative Code § 31.16(d), of the Planning 

Commission’s approval of the Final Negative Declaration (FND) and determination that the 

proposed 2022 Hotel Conversion Ordinance Amendments, Definition of Tourist or Transient use 

under Hotel Conversion Ordinance, Amortization Period (Board of Commissioners File No. 

22081) (collectively the “Amendments”) will have no significant effect on the environment. The 

Appellant filed an appeal of the Preliminary Negative Declaration on November 8, 2022 during 

the public comment period and therefore has standing to file this appeal. The Planning 

Commission denied the Appellant’s appeal on January 26, 2023, and approved the FND.   

The FND violates the California Environmental Quality Act (CEQA) because there is 

substantial evidence to support a fair argument that the Amendments will have a significant 

effect on the environment. Moreover, the Planning Department failed to disclose relevant 

information prior to the hearing, which constitutes a prejudicial abuse of discretion regardless of 

whether a different outcome would have resulted if the information had been properly disclosed. 

The Planning Commission’s approval of the negative declaration therefore does not conform to 

the requirements of CEQA, and this Board should reverse the approval and remand the negative 

declaration to the Planning Department for additional review. 
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1. Substantial Evidence Supports a Fair Argument that the Amendments Will 

Have a Significant Effect on the Environment. 

The San Francisco Superior Court determined in San Francisco SRO Hotel Coalition, et 

al. v. CCSF, et al. (CPF-17-515656) and San Francisco SRO Hotel Coalition v. CCSF, et al. 

(CPF-19-516864) (the “Prior CEQA Actions”) that similar proposed amendments, and the 

possibility of tenant displacement, fell within the definition of “project” under CEQA. In the 

Prior CEQA Actions, the Court found that it was reasonably foreseeable that a 30-day minimum 

stay would make residential rooms unaffordable to low-income tenants because tenants would be 

unable to prepay a month’s rent plus a security deposit and that the resultant tenant displacement 

impacts were an environmental impact that must be analyzed. (See Exhibit A)  

Under CEQA, an environmental impact report (EIR) is required, rather than a negative 

declaration, if there is even a “fair argument” that a proposed project may have any significant 

adverse environmental impacts. (Communities for a Better Environment v. South Coast Air 

Quality Management Dist. (2010) 48 Cal.4th 310, 319-320.) The proposed project will likely 

have many significant environmental impacts that were not adequately addressed in the FND, 

and the FND largely ignores the significant impacts the project will have. The FND’s 

conclusions are based on speculation, unsubstantiated narrative, and clearly erroneous and 

inaccurate assumptions that directly contradict the court’s findings in the Prior CEQA Actions. 

A. Population and Housing Impacts 

The Amendments are likely to have population and housing impacts. The PND states that 

the Amendments are intended to preserve low-cost housing and eliminate the use of residential 

rooms by weekly tourists. (FND at p. 16.) However, the FND, by its own admission, does not 

know how many residents could be indirectly displaced by the adoption of the Amendments or 

which hotels would be affected. (Id.) The PND’s failure to investigate these critical facts further 

undermines its conclusion that there is less than a significant impact. The PND summarily 

concludes that only 64 individuals would be affected by the Amendments, even though the data 

it relies on is “uncertain” and erroneous. This number is based on the total number of vacancies 

that SRO owners reported were directly due to the prior 2017 HCO Amendments, which clearly 
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underrepresents the true impact of the current Amendments.  

The FND acknowledges that there is a low response rate to its “Annual Unit Usage 

Report” (“AUUR”) survey, and the City has difficulty determining the actual SRO vacancy rate. 

Even though the underlying data only represents a fraction of the actual number of SRO units, 

the FND relies solely on the raw total numbers and does not extrapolate the raw total based on 

overall response rates. For example, the 2018 AUUR Survey includes data for 10,292 of the 

estimated 19,000 SRO residential units, a response rate of approximately 54%. The data shows 

that 2,176 units were reported vacant, a vacancy rate of 21%. To provide an accurate estimate of 

the actual number of vacant units, the reported vacancy rate of 21% must be extrapolated and 

applied to the total number existing units. If all 19,000 SRO units suffered from a 21% vacancy 

rate, the actual number of vacant units would be approximately 3,990 — nearly double the raw 

total number of reported vacancies. Thus, the FND’s analysis that is based solely on raw totals 

significantly undercounts the total number of vacancies if all SROs were taken into account. The 

FND similarly acknowledges that at the time of the AUUR surveys, “many SROs were not 

complying with 32-day minimum and were still offering 7-day rentals.” In other words, SRO 

owners were not reporting vacancies due to the prior 2017 Amendments because the City was 

not enforcing, and SRO owners were complying with, the 32-day minimum stay requirement. If 

the City does enforce the current Amendments, the raw total number of displaced tenants would 

likely rise significantly.  

Finally, the AUUR form only asks SRO owners to provide an explanation for reported 

vacancies when more than 50% of the units in the building are vacant.1 According to the City’s 

2017 data, only seven of the 505 SRO owners provided a reason for their vacancies. In total, 

these seven SROs reported 104 vacancies, representing less than 5% of the total 2,314 reported 

vacancies for that year. In other words, the City does not have any data regarding the reasons for 

the other 2,214 vacancies, yet erroneously assumes that not a single one of these vacancies was 

 
1 See 2022 AAUR Form, available at  https://sf.gov/sites/default/files/2022-
11/2022AUURForm.pdf; 2018 AUUR Form, available at 
https://sfdbi.org/sites/default/files/AUUR%20Form.pdf. 

https://sf.gov/sites/default/files/2022-11/2022AUURForm.pdf
https://sf.gov/sites/default/files/2022-11/2022AUURForm.pdf
https://sfdbi.org/sites/default/files/AUUR%20Form.pdf
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due to the minimum stay requirements. This again shows that the raw total of reported vacancies 

due to the 2017 Amendments is far below the likely total number of vacancies that were actually 

caused by the prior 2017 Amendments.    

In sum, the 64 reported vacancies due to the prior 2017 Amendments is based on a mere 

fraction of the actual number of SRO units, an even smaller fraction of reporting SRO units that 

complied with the 32-day minimum stay requirement, and an even smaller fraction of reporting 

complying SRO units that had more than a 50% vacancy rate. The FND’s assumption that this 

number is “conservative” is clearly erroneous. The City’s own data demonstrates that 

displacement is certain to occur, and that the impact is clearly much more significant than 

analyzed in the FND.   

The FND attempts to downplay the significance of the displacement that the 

Amendments may cause by stating that students, technology sector workers, and weekly 

transient tourists will make up part of the number of SRO occupants who would be displaced. 

With respect to students and technology workers, the 2025 Budget and Legislative Analyst 

Office analysis demonstrates that students and technology workers are definitively not part of the 

group of occupants who would be displaced by the Amendments. This report found that some 

SROs are “providing long-term rental housing to students or to young technology sector 

workers” and confirmed that “at least three of the hotels are now providing long-term housing 

for students only.” The Amendments, which will increase the minimum stay requirement from 7 

days to 30 days will have no impact at all on students and technology workers who already 

utilize SROs for long-term tenancies (and for whom a month’s worth of rent and security deposit 

would likely not pose an economic barrier). With regard to weekly transient tourists, the FND 

fails to mention that the AUUR data already differentiates between residential guest rooms and 

tourist guest rooms.2 Again, the City’s own data demonstrates that displacement is certain to 

occur, and that the impact is clearly much greater than analyzed in the FND.   

B. Urban Decay and Blight Impacts 

The Amendments fail to conduct any analysis of urban decay or blight. The PND 

 
2 See id.  
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explicitly declines to conduct any analysis by claiming that these impacts are socioeconomic 

rather than environmental impacts. (PND at p. 10.) However, “[s]ocial and economic changes 

must be addressed under CEQA if they will cause changes in the physical environment.” (Chico 

Advocates for a Responsible Economy v. City of Chico (2019) 40 Cal.App.5th 839, 847 [citing 

CEQA Guidelines, § 15131; emph. added].) There is a long line of case law establishing that 

urban decay or blight must be considered as an indirect environmental effect of a project. (See 

Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1205-

1208 [discussing relevant caselaw].)  

The PND simply states that the Amendments would not lead to physical deterioration in 

the community because the City can continue to “enforce its laws, to clean up City streets, 

pursue affordable housing programs or construct homeless shelters, supportive housing and 

navigation centers, or to pursue nuisance abatement proceedings under its inherent police 

powers.” (PND at p. 10.) However, it is clear that are insufficient resources to address the 

existing homelessness crisis in San Francisco as recent data shows that for every one household 

that the San Francisco Department of Homelessness and Supportive Housing is able to house, 

four households become newly homeless or return to homelessness.3 Furthermore, the PND 

contains no analysis as to whether these alleged available resources are sufficient to address the 

potential displacement and resulting spillover effects resulting from the Amendments. Many 

occupants will not be able to pay the monthly costs, leaving more units vacant and the SROs 

unable to maintain their buildings. This will lead to building closures and result in urban decay 

and blight.  

The data provided in the FND again obscures the potential impact of the Amendments by 

only discussing total vacancies, without analyzing vacancies for each type of unit (i.e. residential 

and tourist units). For example, in 2018 the 168-unit SRO at 54 4th Street reported 61 vacancies, 

a 36% vacancy rate. However, all 61 reported vacancies were in the SRO’s 81 residential units, a 

 
3 San Francisco Homeless County and Survey: 2022 Comprehensive Report, Applied Survey 
Research, available at: https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-
Report-San-Francisco-Updated-8.19.22.pdf. 

https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-Report-San-Francisco-Updated-8.19.22.pdf
https://hsh.sfgov.org/wp-content/uploads/2022/08/2022-PIT-Count-Report-San-Francisco-Updated-8.19.22.pdf
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75% vacancy rate for the residential SRO units. If this SRO were required to rent all 87 tourist 

units on a long-term basis as residential units and these units suffered from the same vacancy 

rate, the raw total number of vacant units would skyrocket from 61 vacant units to 126 vacant 

units. There would simply be no way that this SRO could continue to operate at a 75% vacancy 

rate, and would ultimately lead to the business ceasing to operate – and all existing tenants 

would be displaced. The FND again fails to adequately analyze the evidence in the record, and 

the FND’s conclusion that the Amendments will not have an impact on vacancy rates, or result in 

urban decay and blight, is clearly erroneous. 

Even the FND’s flawed analysis demonstrates that vacancy rates have been steadily 

increasing, and the Amendments will only exacerbate this problem. Increased vacancy rates will 

inevitably lead to deferred maintenance, closures, increased homelessness, urban decay, and 

blight. The PND acknowledges the Amendments may potentially have social and economic 

impacts, but states that only potential physical impacts resulting from economic activities must 

be analyzed under CEQA. Beyond the fact that caselaw is clear that urban blight and decay are 

physical impacts that must be analyzed under CEQA, the Planning Department explicitly 

acknowledged in response to the PND appeal that a reasonably foreseeable impact of the 

potential loss of low-income units (and resulting increase in homelessness) would be for the City 

to “construct homeless shelters, supportive housing and navigation centers.” Construction of 

replacement housing units is unquestionably a physical impact, but one which the FND fails to 

analyze. The fact that the FND explicitly acknowledges that these issues were specifically not 

analyzed confirms that the FND is inadequate. 

C. Land Use and Planning 

The Amendments are likely to have land use and planning impacts. In May 2022, 

Ordinance No. 050-22 went into effect, which, in part, modified the definition of group housing 

under the Planning Code to change the minimum length of stay from 7 days to 30 days. On July 

7, 2022, the Zoning Administrator issued a letter of determination (record no. 2022-

003800ZAD), confirming that this change did not apply to legally established existing group 

housing uses, because the length of occupancy is part of the definition of group housing and is 
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“fundamental to the use itself.” Therefore, the Zoning Administrator determined that this 

fundamental change would only apply to new group housing units, and that existing group 

housing units could continue to operate as a nonconforming use.  

Just like Ordinance No. 050-22, the Amendments here fundamentally change the entire 

category of land use by increasing minimum stay requirements. This change will completely and 

permanently disrupt the existing SRO use, and is entirely inconsistent with the intent of the 

existing SRO policies that were designed to protect existing businesses. The fundamental land 

use policy shift will have a significant impact on the preservation of SROs city-wide, and the 

FND should have evaluated these environmental impacts.  

2. Failure to Disclose Relevant Information  

CEQA states that “it is the policy of the state that noncompliance with the information 

disclosure provisions of this division which precludes relevant information from being 

presented” may constitute a prejudicial abuse of discretion “regardless of whether a different 

outcome would have resulted if the public agency had complied with those provisions.” (Pub. 

Res. Code § 21005) Any document relied upon by an agency in the preparation of an 

environmental document is part of the public record for that project. (Id. § 21167.6.) 

The Appellant submitted an Immediate Disclosure Sunshine Ordinance and Public 

Records Act request to the Planning Department for the information cited and relied upon in the 

FND on December 1, 2022. Despite the fact that the information cited in the FND should have 

already been part of the public record, the Planning Department failed to respond to Appellant’s 

request until January 26, 2023, the morning of the Planning Commission hearing regarding the 

Appellant’s PND appeal. The response included nearly 1,000 pages of documents, including 

years of AUUR Survey data that the Department heavily relied upon in the FND. Multiple 

Commissioners raised concerns regarding the failure to disclose this relevant information and 

that it may have impacted the Appellant’s ability to adequately prepare for the hearing. The City 

attorney erroneously told the Commissioners that the Appellant likely already had access to this 

information due to the prior litigation. This is undoubtedly false, as the vast majority of the 

AUUR Survey data was not even in existence at the time of the prior litigation.  
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The FND’s analyses and conclusions rely almost exclusively on the AUUR Survey data. 

The failure to disclose this information during the public comment period, and withholding this 

information until the morning, of the PND hearing not only violated the Public Records Act’s 

disclosure requirement but prevented any meaningful review by the public and the 

Commissioners prior to adoption of the FND. This failure to disclose relevant information was a 

prejudicial abuse of discretion and failed to conform to the requirements of CEQA. 

3. Conclusion 

The FND violates CEQA because there is substantial evidence to support a fair argument 

that the Amendments will have a significant effect on the environment, and the failure to disclose 

relevant information constitutes a prejudicial abuse of discretion. The Planning Commission’s 

approval therefore does not conform to the requirements of CEQA, and this Board should 

reverse the approval and remand the negative declaration to the Planning Department for 

additional review. 

 
Very truly yours, 
                                                                        
ZACKS, FREEDMAN & PATTERSON, PC 
 
 
 
 
_____________________________________ 
Ryan J. Patterson  
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EXHIBIT C 



  

Memo 

FINAL NEGATIVE DECLARATION 
APPEAL TIMELINESS DETERMINATION 

 

DATE: March 1, 2023  
TO: Angela Calvillo, Clerk of the Board of Supervisors 
FROM: Devyani Jain, Deputy Environmental Review Officer – (628) 652-7574 
  
RE: Appeal Timeliness Determination – BOS File 220815, 2022 Hotel Conversion 

Ordinance Amendments, Definition of Tourist or Transient Use under Hotel 
Conversion Ordinance; Amortization Period; Planning Department Case 
No. 2020-005491ENV 

On February 24, 2023, Ryan Patterson of Zacks, Freedman & Patterson, PC, representing Hotel 
des Arts, LLC (the “Appellant”), filed an appeal with the Office of the Clerk of the Board of 
Supervisors of the Final Negative Declaration for the proposed project. As explained below, 
because the Board of Supervisors is the approving decision-making body for this project, the 
Final Negative Declaration is not appealable to the Board of Supervisors in this case. 

 
Date of Approval 

Action 
30 Days after Approval 

Action 

Appeal Deadline 
(Must Be Day Clerk of 

Board’s Office Is Open) 

Date of Appeal 
Filing Timely? 

To be determined Not applicable  Not applicable Friday, February 
24, 2023 

Not applicable; 
not appealable 

 
Approval Action: On January 26, 2023 the Planning Department issued a Final Negative 
Declaration for the proposed project. Section 31.04(h) of the San Francisco Administrative 
Code defines Approval Action and Date of Approval Action. In this case, the Approval Action for 
the project is the Board of Supervisors’ adoption of the ordinance amending Chapter 41 of the 
Administrative Code (BOS File 220815). This Approval Action has not yet occurred. 

Appeal Timeliness: Because the Approval Action will be taken by the Board of Supervisors, the 
Final Negative Declaration is not appealable to the Board of Supervisors, and no timeliness 
determination is applicable.  

Members of the public may comment on the Final Negative Declaration for the proposed 
ordinance (BOS File 220815). For information concerning the date and time of any associated 
Board of Supervisors hearing on the proposed ordinance and how to convey comments 
concerning the proposed ordinance, please contact the Office of the Clerk of the Board at (415) 
554-5184.  




