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M’ 3M Jeffer Mangels
J /1 | Butler & Mitchell L

Alex DeGood ’ : o , 1900 Avenue of the Stars, 7th Floor

" Direct: (310) 201-3540 .- ) Los Angeles, California 90067-4308
Fax: (310) 712-3348 _ _ : (310) 203-8080 (310) 203-0567 Fax
AMD@jmbm.com - . . , ’ . S wa mem com' g -

Ref: 714@0004?
March 2, 2011 | |

David Chiu, President
San Francisco Board of Supervisors -
c/o Angela Calvillo
Clerk of the Board v
1 Dr. Carlton B. Goodlett Place
City Hall, Room 244
- San Franc1sco Cahforma 94102

Re: 350 Mission Street Case No. 2006 1524E

" Dear President Ch1u

On behalf of the owners of 50 Beale Street; this ofﬁce is appealmg the dec1s1on of
the San Francisco Planning Commission on February 10, 2011, which certified the Final
EnVlronmental I_mpact Report ("EIR") for the above—referenced Proj ject (the "Project"). -

The Planning Comm1ss1on s certlﬁcatmn of the Project EIR constituted an abuse

of discretion. The EIR does not sufficiently address significant environmental impacts on 50
Beale Street related to the Project's tower setback and bulk exceptlons Further, the Project BIR

does not properly examine Project altematlves

_ We believe the proposed PrOJect may still prov1de a successful office
development, provided that significant Project impacts and alternailves are properly studied

Absent modification and recirculation, the PIOJect's EIR is legally deficient. We
urge you to make the necessary changes to create a legally sustamable document. -

Sincerely,

\4,% ALEX DEGOOD .of
“Teffer Mangels Butler & Mitchell LLP

A Limited Liability Law Partnership !neluding Professional Cdrgorations / Los Angeles « San Francisco « Orange County-

7625200v1



SAN FRANCISCO |
PLANNING DEPARTMENT

Planning Commlssmn Motlon 18265

HEARING DATE: February 10, 2011 | o oD Mhesion St
: - : San Francisco,

Case No.: 2006.1524E , CA84103-2479
Project Title: - 350 Mission Street " Reception:
Zoning: C-3-O (Downtown Office) District B ' 415.558.6378 .

: 550-S Height and Bulk Dlstrlct ' o Fax:
Block/Lot: 3710/017 - . ' - 4155585400
Lot Size: - 18,905 square feet ' ‘ ' . Panning -

- Project Sponsor  GLL US Office, L.P., Owner _ _ Information:

_ Lead Agency: . San Franeisco Planning Department ‘ ' 415.558.6377
Staff Contact: Brett Bollinger — (415) 575-9024 :

- Brett. Bolhnger@sfgov org

>

ADOPTING FINDINGS RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT REPORT
‘FOR A PROPOSED MIXED-USE OFFICE PROJECT AT 350 MISSION STREET WITH A 24-STORY, 350-FOOT

* TALL BUILDING CONTAINING APPROXITATRELY 340,000 SQUARE FEET OF OFFICE USES, 6,500 SQUARE
FEET OF RETAIL SPACE, 23,500 SQAURE FEET OF SUBTERRANEAN PARKING AREA, AND 7,000 SQAURE -
FEET OF PUBLICLY-ACCESSIBLE INTERIOR OPEN SPACE. - :

MOVED, that the San Francisco Planning Commission (hereinafter “Commission”) lhereby CERTIFIES the
Final Environmental Impact Report identified-as Case No. 2006.1524E, 350 Mission Street (hereinafter
“Project” ) based upon the following findings: :

1. The_ Clty and County of San Franasco, acting through the Planning Department (hereinafter
“Department”) fulfilled all procedural requirements of the California Environmental Quality Act
(Cal. Pub. Res. Code Section 21000 ¢t seq., hereinafter “CEQA"), the State CEQA Guidelines (Cal.
Admin. Code Title 14, Section 15000 et seq., (hereinafter “CEQA Guidelines”) and Chapter 31 of the .
San Francisco Admlmstratwe Code (heremafter “Chapter 31”).

A. The Department determined that an Environmental Impact Report (hereinafter “EIR”) was
required and provided public notice of that determmatlon by pubhcatxon in anewspaper of
general circulation on June 2, 2010.

B. On Septernber 15, 2010, the Department published the Draft Environmental Impact Report
(hereinafter “DEIR”) and provided publie notice in a new"spaper‘of general circulation of the
 availability of the DEIR for public review and comment and of the date and time of the Planning
Commission public hearing on the DEIR; this notice was malled to the Department’ s list of
- persons requesting such notice. :

C. Notices of availability of the DEIR and of the date and time of the public hearing were posted near
the project site by Department staff on September 15, 2010.

www.sfplanning.org
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~ Motion No. 18265 | - .- o CASE NO. 2006.1524E .
Hearing Date: February 10, 2011 o : _ < 350 Mission Street

D. On Septernber 15, 2010, copies of the DEIR were mailed or otherwise delivered to a 1ist of persons
requesting it, to those noted on the distribution list in the DEIR, to adjacent property owners, and -
" to government agencies, the latter both dlrectly and through the State Cleannghouse ’

E. Notlce of Completlon was ﬁled with the State Secretary of Resources via the State Clearmghouse
on September 15, 2010 :

2. The Comi'nission held a duly advertised public hearing on said DEiR on October 21, 2010 at- which
opportunity for public comment was given, and public comment was received on the DEIR. The
-penod for acceptance of written comments ended on November 2, 2010

3. The Department prepared responses to com'rrlents on environmental issues received at the public :
hearing and in writing during the 45-day public review period for the DEIR, prepared revisions to
the text of the DEIR in response to comments received or based on additional information that
became available during the public review period, and corrected errors in the DEIR. This material -

-was presented in a Draft Comments and Responses document, published on January 27,2011,
. distributed to the Comrmission and all parties who commented on the DEIR, and made available to
others upon request at Department offices. -

4. AFinal Environmental Impact Report has been prepared by the Deparl:ment, consisting of the Draft -
Environmental Impact Report, any consultations and comments received during the review process,
any additional information that became available, and the Summary of Comments and Responses all

as required by law.

- 5. Project Environmental Impact Report files have been made available for review by the Commission
and the public. These files are available for pubhc review-at the Department offices at 1650 Mission
: Street and are part of the record before the Commission. :

6 ~ On February 10, 2011, the Commission reviewed and considered the Final Environmental Impact
Report and hereby does find that the contents of said report and the procedures through which the
Final Environmental Impact Report was prepared, publicized, and reviewed comply with the
provisions of CEQA, the CEQA Guidelines, and Chapter 31 of the San Francrsco Administrative

Code

7. The project sponsor has indicated that the presently preferred alternative is Alternative C. No
Park.mg Altematlve described in the Final Environmental I_mpact Report

3 ‘The Plannmg Commission hereby does find that the Final Environmental Impact Report concerning
File No. 2006.1524E, 350 Mission Street reflects the independent judgment and analysis of the City
and County of San Francisco, is adequate, accurate and objective, and that the Comments and
Responses document contains no significant revisions to the DEIR, and hereby does CERTIFY THE
COMPLETION of sa1d Fmal Envxronmenta] Impact Report in compliance with CEQA and the CEQA

Guldehnes

SAN FRANCISCO ' | ] . . 2
PLANNING DEPARTMENT ) . .
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Motion No. 18265 ‘ , " CASE NO. 2006.1524E
Hearing Date: February 10, 2011 ’ . 350 Mission Street -

9.. The Commission, in certifying the completion of said Final Environmental Impad Report, hereby
- does find that the project described in the Environmental Impact Report: -

A. Will havea project—specifié significant effect on the environment through (Air Quaﬁty)
construetion of the proposed project exposing sensitive receptors to substantial pollutant
. concentratiohs; and, ' : ' o

B. Will have a.signiﬁcan't cumulative impad on the environment through (Transportation)
disruption of nearby streets, transit services, and pedestrian and bicycle circulation due to
“ construction of the proposed project, Transit Center, and other nearby projects.
o i

1 héreby certify that the féregoing Motion was ADOPTED by the Planning Commission at its regular
‘meeting of February 10, 2011. -

Linda Avery .
Commission Secretary

AYES: -6

NOES: 1 (Sugayaj'

ABSENT:. 0
ADOPTED:  February 10,2011

SAN FRANGISCO ) . . ' 3
PLANNING DEPARTMENT . , . . .
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Planning Commission Motion 18266 ptees. o

CEQA Findings
HEARING DATE: FEBRUARY 10, 2011

Date: =~ - Ianuary 27, 2011
CaseNo:  2006.1524EBKXV
Project Address: 350 MISSION STREET :
Existing Zoning: . C-3-O(SD) (Downtown Office Special Development)

) ' 350-5/150-S Height and Bulk District
Block/Lot: - ' 3710/017

- Project Sponsor:  GLL US Office, LP
' " cfo James Reuben of Reuben & Junius, LLP
One Bush Street, Suite 600
) San Franciscd, CA _941 04
Staff Contact: Kevin Guy — (415) 558-6163
" KevinGuy@sfeov.org

ADOPTING FINDINGS PURSUANT.TO THE CALIFORNIA ENVIRONMENTAL QUALITY
ACT AND ADOPTING A STATEMENT OF OVERRIDING CONSIDERATIONS FOR A - .
PROJECT TO DEMOLISH AN EXISTING FOUR STORY BUILDING CONTAINING OFFICE
SPACE AND RETAIL USES, AND CONSTRUCT A NEW 24-STORY, 350-FOOT TALL
BUILDING CONTAINING APPROXIMATELY 340,000 SQUARE FEET OF OFFICE.USES,
APPROXIMATELY 1,000 SQUARE FEET OF RETAIL SPACE, APPROXIMATELY 23,500
SQUARE FEET OF SUBTERRANEAN PARKING AREA, AND APPROXIMATELY 12,700
SQUARE FEET OF PUBLICLY-ACCESSIBLE INTERIOR OPEN SPACE, LOCATED AT 350
MISSION STREET (ASSESSOR'S BLOCK 3710, LOT 017), WITHIN THE C-3-O
(DOWNTOWN OFFICE) DISTRICT AND THE 550-S HEIGHT AND BULK DISTRICT

In determining to approve the proposed project located at 350 Mission Street (Assessor's Block

' 3710, Lot 017; the “Project Site”), the San Francisco Planning _Commission (“Planning -
Commission” or “City”) makes and adopts the following findings of fact regarding the Project
and mitigation measures based on substantial evidence in the whole record of this proceeding
and pursuant to the California Environmental Quality Act, California Public Resources Code
Sectlon 21000 et seq. ("CEQA”), partlcularly Sechon 21081 and 21081.5, the Gmdehnes for

www. siplas ng arg -
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Motion 18266 - o "~ . CASENO.3006.1524EBKXV
- Hearing Date: February 10, 2011 : ' ‘ ) 350 MISSION STREET

Iniplementaﬁon of CEQA, 14 California Code of Regulations Secﬁén 15000 et seq. (“CEQA
Guidelines”), particularly Section 15091 through 15093, and Chapter 31 of the San Francisco
Administrative Code. ’

" This docuinent is organized as follows:

Section I provides a description of the proposed 350 Mission Street Office Development Project
(“Project”), the environmental review process for the Pro]ect the Planning Commission actions to
be taken, and the Iocatlon of records

Section I sets forth ﬁndmgs rega.rdmg significant u:npacts and the disposition of the mitigation
measures proposed in the Final EIR. Exhibit A, attached, contains the Mthahon Monitoring
and Reporting Program (“MMRP”), which provides a table setting forth each mitigation measure
listed in the Drafi Environmental Impact Report, including the Initial Study contained in
Appendix ‘A of the DEIR, that is required to reduce or avoid a significant adverse impact.
Exhibit A also includes improvement measures that will ameliorate less-than-significant Project
effects. The MMRP specifies the agency responsible for mplementahon of each mitigation and -
lmprovement measure, establishes monitoring actions and a monitoring schedule The MMRP is
required by CEQA Section 21081.6.and CEQA Gmdehnes Section 15091

Sectmn I 1dentlﬁes mgmﬁcant project-specific or m.l.mulatlve imp acts that Would not be
- eliminated or reduced to an mmgmﬁcant level by the rmtlgatlon measures listed in Exhibit A.

Section IV identifies the Project altemahves that were analyzed in the EIR and chscusses the
reasons for re]ed-mg each.

'Sectmn V sets forth the Plannmg Comunission’s Statement of Ovemdmg Considerations
- pursuant to CEQA Gmdehnes Section 15093.

L - Proj ect Description and Proc_edural Background
a . Project Site

The Project Site is an 18909 sq. ft, roughly square, parcel located at the rortheast corner of -
Mission and Fremont Streets. The Project Site is within the C-3-O District and the 550-S Height
and Bulk District, and is also within the proposed Transit Center District Plan (“TCDP”) Area. At
present, the Project Site is four-story building containing approximately 95,000 sq. ft. of office.
and retail/personal services uses. The three upper floors are currently vacant. They were
previously occupied by Heald College, which recently moved its San Francisco campus to a new
location at 875 Howard Street. The ground-floor is presently occupied by several retail tenants. -

b. Surrounding Area
~The Projecf Site is located in an area characterized by dense urban development. Existing height

limits on the subject block range from 450 to 550 feet. There are many high-rise structures
containing dwellings, offices and other commerdial uses. The Project Site is surrounded by a

SAREE J‘GCISCEE
PLENNKY, mm )
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. Motion 18266 | - , CASE NO. 2006.1524EBKXV
Hearing Date: February 10, 2011 B ' 350 MISSION STREET

rrumber of high-rise buildings. 45 Fremont Street is a 34-story office building located directly to

. the north. 50 Beale Street is a 23-story office building located to the east. 50 Fremont Street is a 43-
story office building across Fremont Street to the west. The Millenrjum (301 Mission Street) is a

" residential development consisting of a 60-story residential building and an 11-story tower,
located across Mission Street to the south. There are numerous smaller commermal buildings in
the area as well. The site of the former Transbay Terminal and proposed Transit Center is located

. opposite the Project Site at the southwest corner. of Mission and Fremont Streets. The future
Transit Center is planned to accommodate local, regional, and national bus serv1ce, as well as
Caltrain and California High Speed Rail service. '

e Project Description

The Project would. demolish the existing four-story building at the Project Site and construct a
new 24-story, tall office building, reaching a roof height of 350 feet, with a mechanical screen
reaching a height of approximately 374 feet. The building would include approximately 340,000
square feet of office space, approximately 1,000 square feet of retail space, approximately 23,500
square feet of subterranean parking area, and approximately 12,700 square feet of publicly-
accessible interior open space. The Project is designed to achieve LEED Platinum certification. A .
single entrance at the northwest corner of the Pro]ect Site on Fremont Street would prov1de .
access to both parkmg and loading facilities.

_ The Pro]ect analyzed in the EIR consists of a series of approvals that together define the terms . -
- under which the Project will occur. It is composed of the following major permits and approva.ls
and related and collateral actions: .

e A Determination of Compliance by the Planning Commission under Section 309 -
of the Planning Code, including the granting of exceptions from the building
builk requirements of Planning Code Section 270, from the separation of towers
requirement of Planning Code Section 132.1(c), from the ground;ievel wind
current requirements of Planning Code Section 148, and to allow a curb cut a

* Transit Preferential Street Pu_rsuant to Planning Code Section 155;

.. Approvﬂ by the Planning Commission of an alloéa_ﬁon of office space under’
Sections 321 and 322 of the Planning Code (Office Development Annual Limit);

o Initial determination by the Planning Commission of the net addition of gross
floor area of office use under Pla.rmjng Code Sections 412, 413 and 414.

. -Vanance from the Zoning Admmxstrator pursuant to Planning Code Section 305
for a variance from the maximum driveway width under Planmng Code 155;

o General Plan and Plamung Code section 101.1 pnorl’fy pohc'y consxstency
determinations;

- Street Space Permit from the Bureau of Streét Uée and Mapping for use of a
public street space during project construction (for a pedestrian walkway);

§a- MUSII
. PLAKM Bﬁpmﬁm

586



- Motion 18266 SR . CASE NO. 2006.1524EBKXV |
Hearing Date: February 10, 2011 o 350 MISSION STREET

* Spedal Traffic Permit from the Department of Parking and Traffic for use of a
Ppublic street space during project construction (for a pedestrian walkway);

+ Bay Area Air Quality Management District approval for Authority to Consfruct -
and Permit to Operate a diesel-powered emergency -generator;

e - Grading, demohnon, site and building permts from the Department of Bulldmg :
Inspectlon '

d. . Envu'onmental Review

On June 2,. 2010,'the Planning Depaﬂment (“Department”) published the Initial 'Study and
provided public notice of the availability of the IS for public review and comment and of a public
scoping meeting. Public notice was provided (1) by publication in a newspaper of general
circulation, (2) by mail to owners and occupants within 300 feet of the Project Site; as well as to
persons ‘and organizations requesting such notice from the Department; and (3) by mail to
appropnate state, local, and federal agendies, including Responsible Agencies, Trustee Agencies,
and other agericies required by law to reteive such notice. On June 3, 2010, copies of the DEIR "
‘were dehvered 0 the State Clearmghouse for dlstnbuﬁon to state agenaes

The Depa.rhnent held a duly advertlsed public scoping meeting on June 22, 2010, at which
opportunity for public comment was given and received from one member of the public. The
period for acceptance of written comments ended on July 2, 2010.

On September 15, 2010, the Department published the Draft Environmental Impact Report
(hereinafter “DEIR”) and provided public notices of the availability of the DEIR for public review
. and comment and of the date and time of the Planning Commission public hearing on the DEIR.
Public notice was provided (1) by publication in a newspaper of general circulation, (2) by
posting Notices of Availability near the Project Site; (3) by mail to owners and occupants within
300 feet of the Project Site, as well as persons and organizations requesting such notice from the -
Department; and (4) by mail to appropriate state, local, and federal agencies, including
 Responsible Agenctes, Trustee Agenues, and other agenaes required by law to receive such
notice. ' :

On September 16, 2010, 15 copies of the DEIR ‘were delivered to the State Clearinghouse for
distribution to government agencies. On September 15, 2010, copies of the DEIR were mailed or _
otherwise delivered to a list of persons requesting it and to govemment agencies.

" A Notice of Completion was filed with the State Secretary of Resources via the State
) Clearmghouse on September 16, 2010..

The Planning Commission held a duly advertised public hearing on the DEIR on October 28

2010, at which opportunity for public comment was given. The penod for acceptance of wntten E
comments ended on November 2, 2010 '

w«mcrsca o B o ) . : 4
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The Planning Deparhnent prepared responses to comments on environmental issues received at

the public hearing and in writing during the public review period for the DEIR, prepared

revisions to the text of the DEIR in response to comments received or based on additional

information that became available during the public review period, and corrected errors in the

DEIR. This material was presented in the “Comments and Responses” published on Jarmary 26,

2011, which was distributed on January 27, 2011, to the Planning Commission and to all parties
. Who commented.on the DEIR, and was avallable to others upon request at Department ofﬁces

A Final EIR has been prepared by the Plannmg Department consisting of the DEIR, any

- consultations and comments received during the review process, and the Comments and
Responses all as required by law. Since publication of the DEIR, no new information of '

significance has become available that would reqmre recirculation of the EIR under CEQA

' Guidelines Section 150885.

e. .  Planning Commission Actions

o ."Ihe,.l’lamﬁng Commission is currently considering various actions (“Actions”) in furtherance of
the Project, which indude the following: ' o

. Certlﬁeahon of the Final EIR;

. AdOPtI.OIl of these CEQA Fmdmgs, mcludmg mlhgatlon measures and the
MMRP; .

. Determmaﬁon of Compliance and grantmg of excephons under Planning Code
Section 309; :

-« Allocation of office space under Planning Code Sections 321 and 322

e Initial determination of the net addition of gross floor area of office use under: -
"Planning Code Sections 412, 413 and 414. 2

£ Content and Location of Record

The record upon which all fmdmgs and determmatons related to the Pro]ect are based include
the followmg' S :

o The EIR, and all documents referenced in or relied upon by the EIR;

* All information (including written evidence and testimony) provided by City staff to the
Planning Commission relating to the EIR, the proposed approvals and entltlements the
Project, and the alternatives set forth in the EIR;

Te Al mforma’uori (including written evidence and testimony) presented to the \Plannjng

Commission by the environmental consultant and- subconsultants who prepared the EIR,
or incorporated into reports presented to the Planning Commission;

ST '
PLAN] mmum -
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Hearing Date: February 10, 2011 _ _ ~ 350 MISSION STREET.

« All information (mdudmg written evidence and tesumény) pl_"eéented to-the City from
other pu'bhc agencxes relatmg to the Project or the EIR; :

e Al apphcahons, letters, testimony, and presentahons presented to the City by the Project
Sponsor and its consultants in connection with the Project; -

e All information (iﬂclu'djng written evidence and festimony) 'presehte& at any public
hearing or public scoping meeting related to the Pro]ect and the EIR, or submitted as
. comments on the DEIR; , '

e The MMRP; and

¢ A]l other docu.ments compnsmg the record pursuant to Public Resources Code Section
21167.6(e).
The public hearirig transcript, a copy of all letters regarding the Final EIR received during the.
-public review period, the administrative record, and background documentation for the Final
EIR are located at the Plarmning Department, 1650 Missiorn Street, 4® Floor, San Francisco. . The
Planning Commission Secretary, Linda Avery, is'the custodlan of these documents and materials.

_ These findings are based upon substantial ev1dence in the entlre record before the Planining
Com.m]ssmn. The references set forth in these findings to certain pages or sections of the EIR or
responses to comments in the Final EIR are for ease of reference and are not intended to provide
an exhaustive list of the evidence relied upon for these findings.

1L Findings Regarding Mitigation Meastires

The Project’s FEIR includés a series of mitigation measures that have been identified that would -
- reduce or eliminate potential environmental impacts of the Project. Mitigation measures
v’desc’n’bed in FEIR include measures related to ciltural resources, transportation, noise, air
'quality, and hazardous materials. The full text of the mitigation measures is set forth in the
MMRP. The Commission hereby adopts these mitigation measures, as set forth in the attached.

Exhibit A to this motion, which shall be adopted as conditions of approval of the Project. The

Plarming Commission i5 adopting all mitigation measures proposed in the FEIR. The Planning
. Commission finds that the following mitigation measures are feasible and will mitigate the
potential impacts of the Project construction to a less-than-significant level, except as otherwise
déscribed in the mitigation measure below. There are two impacts that cannot be reduced to a
level of insignificance, even with adoption of the mitigation measures, and those impacts are
specifically identified belcfw All mitigation measures shall be adopted as a condition of Project
approval.

a. _'- ‘Cultural Resources -

SAEEAEISTE . L. ‘ o - 5
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Impact CP-2: The proposed project would result in damage to, or destruction of, as-yet unknown
archaeological or human remains, should such remains emst beneaih the project sﬂe (Potennally

Slgmﬁcant)

M-CP-2: Archaeological Resources. Accofdixlg to the Initial Study, contained in Appendix A of
the FEIR, it is reasonable to presume that archaeological resources may be present in the soils
beneath the Project Site.. Any potentially significant adverse effect of below-grade excavation
and Project construction on such resources can be mitigated to a less-than-significant level if the
Project Sponsor retains the services of a qualified archaeological consultant.to, in consultation
with City staff, (i) undertake an archaeological testing program to determine whether such
resources are present, and, (i) if necessary, to implement an archaeological monitoring and/or
data recovery program to ensure that construction does not 51gmf1cantly and adversely effect
_such resources. . .

b. . Transportation

Impact TR~4: Traffic entering and exiting the proposed project garage on Fremont Street could
interfere with, and be delayed by, Golden Gate Transit buses boarding at the Fremont Street
curb, potentially obstructing pedestrian traffic on the east sidewalk of Fremont Street and
potentially resulting in safety hazards. (S1gmﬁcant but Mitigable)

Impact TR-5: The proposed projec_t would not result in substantial overcrowding on public
sidewalks, but would create potentially hazardous conditions for pedestrians or otherwise
 interfere with pedeéstrian accessibility to the site and adjoining areas. (Significant but M1t1gable)

Impact TR-7: The proposed pro]ect would not result in a loading démand during the peak hour
of loading activities that could not be accommodated within proposed on-site loading facilities or
within convenient on-street loading zones, but could create pbtenﬁally hazardous conditions or
significant delays affecting traffic, transit, bicycdles or pedestrians. (Sigrificant but Mitigable)

Impact TR-9: Projéct construction, along with construction of the planned Transit Center and
other nearby projects, would result in disruption of nearby streets, transit serv1ce, and pedestrian
and blcycle circulation. (Slgmﬁcant and Unavoidable) : :

M-TR-4a: Relocation of Golden Gate Transit Bus Stops. Atcording to the FEIR, traffic entering
- and exiting the proposed project garage could interfere with, and be delayed by, Golden Gate
Bridge, Highway, and Transportation District (“GGT”) buses boarding at the Fremont Street
curb. This effect would be limited to afternoon hours, when the outbound commuter stops are in
use by GGT. The impact would be avoided if the Project Sponsor were to work with the GGT
and the San Francisco Municipal Transportation Authority (“MTA") to relocate the bus stop for
GGT lines 26, 27, and 44 by 20 feet south of its existing location, and to relocate the bus stop for
line 38 by 20 feet north of its existing location. Relocation of the bus stops would allow adequate
space for buses to pull irito and out of their bus stops without being affected by vehicles entering
and exiting the Project garage and loading dock. The relatively small size of the garage (61
- spaces) and correspondingly low volumes of vehidles usmg it would further minimize the
potential for conflicts. ,

SAN mxwm L
PLEANK nspmum
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M-TR-4b Garage Attendant, Accordmg to the FEIR, stopped GGT buses on Fremont Street -
could partially block sightlines for vehicles leaving the garage. Some drivers could pull onto the
. sidewalk or into the curb lane to obtain a better view of ONComing traffic, resulting in the '
potential for safety hazards or obstruction of GGT buses and pedestrians. This impact would be
avoided by stationing an attendant at the project driveway to assist drivers departmg the garage
durmg pan. peak hours (3 p.m. fo 7:15 p.m. ) when GGT buses are present

M-TR-5a - M-TR-SC Garage/Loading Dock Attendant, Pedestrian Wanung Devices, LoadJng
Dock Hours. According to the FEIR, there is'a potential for vehicles entering or exiting the
garage to conflict with the relatively high volume of pedestrian traffic on Fremont Street and to
potentially create an unsafe condition for pedestrians. These effects would be reduced to an
insignificant level by (a) stationing a parking garage/loading dock attendant to direct velucles
entering and leaving the Project during peak periods of traffic and pedestrian activity, ata
minimum from 7:00 a.m. to 9:00 m. and from 3:00 p.m. to 7:15 p.m; (b) installing audiovisual .
warning devices to alert pedestrians to outbound vehicles from the parlcmg garage; and (c).
prohibiting the use of the loading dock when the adjacent curb lane is in use by GGT buses——

' curre.ntlprm to715pm

M-TR-7: Limitatien on Truck Size. Acr:ordmg to the FEIR, trucks longer than 30 feet in length
could have difficulty maneuvering into the Project’s loading dock without blocking traffic on
Fremont Street or obstructing pedestrian traffic on Fremont Street. However, potential impacts
would be avoided by prohibiting such trucks from using the loading dock, either by directing
them to use available on-street loading or by requiring vendors fo make deliveries using shorter
trucks. The loading dock attendant would be responsible for enforcing this measure.

M-TR-9a — M-TR-9b: - Construction-Period Golden Gate Transit Bus Stop Relocation and

" Construction Coordination. According to the FEIR, several other projects, including the Transit
Center, are under construction, approved, or proposed in the area. Cumulatively, construction-
‘related traffic, tempofary and/or partial street closures have the potential to disrupt traffic,
transit, pedestrians or bicyclists generally. In particular, GGT buses use the eastern curb lane on

" Fremont Street adjacent to both the Project Site and adjacent to the Transit Center for board.mg of
several bus lines. Simultaneous construction of both the Project ‘and Transit Center could
preclude use of both boarding areas. Mitigation would require the project sponsor and
construction manager to coordinate with the sponsors of nearby projects, City agencies, and
transit providers to develop construction plans and phasing operations that would minimize
1mpacts To minimize potential disruption to GGT service, the MTA and GGT have tentatively
agreed to relocate GGT boardmg facdmes to an existing transit island on Fremont S'I:reet at
Market Street

The Planmng Commission finds that the foregoing mitigation measures are feasible and will
mitigate Project-specific impacts on transportation to a less-than-significant level. However,
because no formal arrangement has been made respecting temporary relocation of .the. GGT
stops, and because the construction schedules of the projects in the area are subject to change, the
~cumulative construction impacts on traffic, transit, pedestrians and bicyclists are conservatively
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judged to be 51gmﬁcant and unavmdable All of the foregomg measures shall be adopted as a
condition of Project approva].

The Planning Commission finds that mitigation measure M-TR-9a and 9b are feasible and will
mitigate Project-specific impacts on transportation to a less-than-significant level. The Planning
Commission believes that GGT can and should adopt Mitigation Measures M-TR-9a and 9b.
However, because no formal arrangement has been made respecting temporary relocation of the
GGT stops, and because the construction schedules of the projects in the area are subject to -
_ change, the cumulative construction impacts on traffic, transit, pedestnans and blcychsts are
conservatively judged to be significant and unavoidable.

C. . Noise

" Impact NO-2: During construction, the proposed project would result in a temporary or periodic -
increase in ambient noise levels and vibration in the project vicinity above levels existing without
the project. (Potentially Significant)

M-NO-2a: Noise Control Measures for Pile-Driving. According to the Initial Study, contained -
in Appendix A of the FEIR, a geotechnical due diligence study recommended a mat foundation
for the Project, which would not require pile driving, thereby avoiding the significant noise
impacts that come with pile driving. In the event that pile driving is determined to be required,
the project sponsor would require that the project contractor pre-drill holes (if feasible based on
soils) for-piles to the maximum feasible depth to minimize noise and vibration from pile driving.
- Any pile driving activity that takes place would be limited to times that would' result in the least
chsturbance to nelghbormg uses, :

M-NO-2b: General Noise Control Measures. According to the Tnitial Study, contamed in
- Appendix A of the FEIR, demolition, excavation, and building construction would temporanly'
increase noise in the Project’s vicinity. Construction equipment would generate noise and |
possibly vibrations that could be considered an annoyance by occupants of nearby properties.
To ensure that project noise from construction activities is minimized to the maximum extent
feasible, the project sponsor would use noise control techniques for trucks and equipment, locate
“stationary noise sources as far from adjacent properties as possible and muffle or construct
barriers. around such stationary noise sources, use hydraulic or electric impact tools when
possible and use mufflers on any pneumatic tools, and would take other steps to minimize noise
impacts on ad]acent properties such as limiting construction hours and strategmally selecting
- haul routes. :

M-NO-2c Cumulative Construction Noise Control Measures. According to the Initial Study,
contained in Appendix A of the FEIR, to the extent that other construction projects are proposed
or undertaken in close enough proximity to the Project Site such that cumulative effects related to
construction nioise would be anticipated, noise effects would be greater or last longer, or both. In
the event that one or more nearby projects were to be undertaken at the same timie as the Project,
the project sponsor would cooperate with and participate in any City-sponsored construction
noise control program for the Transit Center District Plan area or other City-sponsored area wide
program developed to reduce potential effects of construction noise in the project vicinity.
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d.  Hazards and Hazardous Materials
" Impact HZ-2: Demolition and exéavaﬁon' of the project site could result in hand]ing, and
_accidental release of contzminated soils and hazardous building materials associated with
historic uses. (Potentially Significant) . :

- M-HZ-2a — M-HZ-2b: Work Plan and Site Mitigation Plan.for Soil and/or Groundwater
Contamination. According to the Initial Study, contained in Appendix A of the FEIR, the Project
Site is located in an area of artificial fill, where contaminants are often found at elevated levels.
The Project Site, along with other properties in the vicinity were historically in heavy industrial
use and several underground storage tanks, since removed, were located nearby. During
excavation for a seismic upgrade of the existing building in 1997, soil testing revealed elevated

levels of lead in the soil Due to these conditions, handling and/or accidental release of -

- contaminated  soils, contaminated groundwater, arid hazardous building materials associated

with ‘historic ‘uses -during demolition and - excavation for the Project. Potentially significant:

impacts associated with such materials would be avoided by implementing a Work Plan for the
Characterization of Subsurface Soils and Groundwater, subject to approval and monitoring by
the Department of Public Health (“DPH”). The Work Plan would incude a subsurface

investigation, including soil and groundwater sampling to determine whether contaminants are.
present. If elevated levels of contaminants are detected, additional testirig could be required to
determine whether they constitute hazardous wastes under federal or state law. If elevated

concentrations of petroleum hydrocarbons or heavy metals are detected, a Site Mitigation Plan
(“SMP”) outlining specific procedures for handling and dlsposal would be required. The SMP
would also specify basic health and safety concerns to be addressed by thie site contractor or
subcontractor through preparation of detailed health and safety plan The SMP would be sent to
DPH for approval prior to any excavation activities. ‘

M-_HZ-Zc:. Hazardous Building Materials. . According to the Initial Study, contained in
Appendix A of the FEIR, asbestos and lead-based paint were present during the 1997 seismic
‘upgrade of the existing building. Though these materials were largely removed during the

seismic upgrade, remnants may be present. Old PCB-containing equipment, ‘'such as fluorescent '

" light ballasts, could also be present. . All hazardous building :materials discovered during
© -demolition would be dlsposed of accord.mg to federal, state, and local laws and regulahons

e Air Quath .

M-AQ-1: Construction Vehicle Emissions Minimization. According to the FEIR, construction

equipment used during the Project’s 22-month construction schedule would temporarily affect-
local air quality, causing temporary increases in particulate dust and other pollutants. Other

construction projects under construction, approved or proposed in the area would result in
similar emissions. Exhaust from construction vehicles' could expose serisitive receptors in the
area to elevated levels of health risk. This determination was based on conservative assumptions
" 'regarding maximum exposure levels of sensitive recéptors, based on recently adopted guidance

promulgated by the Bay Area Air Quality Management District. If all diesel construction .

. equipment were to meet the California Air Resources Board (”CARB” ) and U.S. Envuronmental
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Protection Agency Interim Tier IV standards for Off-Road Compressmn Igthon (Diesel)

Engines, exhaust emissions would be reduced by approximately 90 percent to a less-than-

significant level.

i

‘However, Interim Tier IV standards do not yet apply to all new equipment, and in February 2010 *

the CARB delayed implementation of new emissions’ standards for existing in-use diesel
- equipment. Consequently, Tier IV-or other reduced-emission equipment may not be readily
available for use on all diesel equipment used to construct the Project. Mitigation would require
the use of Interim Tier IV equipment, where such equipment is available and feasible, or the use
of other late model engines, low-émission diesel products, alternative fuels, retrofitted engines,

_ filters or other options. Construction equipment would be turned off when not in use, and diesel -
_generators would not be used where feasible alternative sources of power are available. These -

measures could reduce emissions substantially. Flowever, because of uncertainty regarding the
availability of Iriterim Tier IV or similar construction equipment in the near term, this impact is
conservatively judged .to be SLquﬁcant and unavcudable at both the - pr0]ect level and
cumu.latwely

£ -MM_RP

The attached Exhlblt A contains the MMRP reql.ured by CEQA Sectlon 21081.6 and CEQA
Guidelines Section 15091. It provides a table setting forth each mitigation measure listed in the
EIR that would reduce or eliminate potentially significant adverse impacts of the Project, as well
as improvement measures that would reduce ameliorate less- -than-significant impacts. Exhibit A
also specifies the party responsible for mplementaﬂon of each measure, establishes monitoring
actions, and a momtormg schedule

The Planning Com'n'u'ssi‘on finds that- the MMRP attached hereto as Exhibit. A is designed to
ensure comphance with, among other things, CEQA, the CEQA Guidelines, and Chapter 31 of
the Administrative Code. The Planning Commission further finds that the MMRP Ppresents

measures that are appropnate and feasible for adoption, and the MMRP should be adopted and

unplemented as set forth herein and in Exhibit A.

- Al df the above measures shall be adopted as conditions of Project approval.

OI.  Significant Impacts That Cannot be Avoided or Reduced to a Less-Than-Slgruﬁcant
) Level

Based on substantial evidence in the whole record of these proceedings,. the City finds that there -

are significant cumulative impacts that would not be eliminated or reduced to an m51gruf1cant
“level by the mmgatlon measures listed in Exhibit A.

a. - Cumulative Transportahon Impacts .

TR-9: According to the FEIR, several other projects, including the Transit Center, are under
construction, approved, or proposed in the area. Cumulatively, construction-related traffic,
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temi:»orary'a‘nd/or partial street closures have the potential to disrupt traffic, transit, pedestrians -

or bicyclists generally: In particular, GGT buses use the eastern curb lane on Fremont Street
adjacent to both the Project Site and adjacent to the Transit Center for boarding of several bus

. lines. Simultaneous construction of both the Project and Transit Center could preclude use of

both boarding areas. Mitigation would fequire the project sponsor and construction manager to

* .coordinate with the sponsors of nearby projects, City agencies, and transit providers to develop’
construction plans and phasing operations that would minimize impacts. To minimize potential
disruption to GGT service, the MTA and GGT have tentatively agreed to relocate GGT boarding
facilities to an existing transit 1sland on Fremont Street at Market Street. However, because no
formal arrangement has been made respecting temporary relocation of the GGT stops, and

" because the construction schedules of the projects in the area are subject to change, the Project’s
contribution to cumulative construction impacts on traffic, transit, pedestrians and blcychsts are
conservatively judged to be significant and unavcudable

b. Constr_uctiqn Adr Quality Impacts

AQ-1: According to the FEIR, construction e’quipmént used during the Project’s 22-month ‘

consiruction schedule would temporarily affect local air quality, causing temporary increases in
particulate dust and other poltutants. Other construction projects under construction, approved
“or proposed in the area would result in' similar emissions. Exhaust from construction vehicles
could expose sensitive receptors in the area to elevated levels of health risk. This determination
was based on comservative aésumpﬁdns regarding maximum - exposure levels of sensitive

receptors, based on recently adopted guidance promulgated by the Bay Area Air Quality -

-Management District. If all diesel construction equipment were to meet the California Air
Resources Board (“CARB”) and U.S. Environmental Protection Agency Intenm Tier IV standards
for Off-Road Compression Ignition (Diesel) Engines, exhaust emissions would be reduced by
approxm'lately 90 percent to a less-than-significant level. :

However, Interim Tier IV standards do not yet apply to a].l new equipmént,_ and in February 2010

the CARB. delayed implementation of new emissions standards for existing in-use diesel
equipment. Consequently, Tier IV or other reduced-emission equipment may not be readily
available for use on all diesel equipment used to construct the Project. Mitigation would require
the use of Interim Tier v eqmpment where such equ.lpment is available and feasible, or the use
- of other late model engines, low-emission diesel products alternative fuels, retrofitted engines,
filters or other options. Construction equipment would be turned off when not in use, and diesel
generators would not be used where feasible alternative sources of power are available. These
measures could reduce emissions substantially. However, because of uncertainty regarding the
'availabﬂity of Interim Tier IV-or similar construction equipment in the near term, this impact is
conservatively judged to be significant. and unavoldable at both the project-level and
cumulatively. :

i

IV.  Rejection of Project Alternatives

The California Environmental Quality Act ("CE'QA”) Provide.s that alternatives analyzed in the .
FEIRs may be rejected if “specific economic, legal, sodial, technological, or other considerations, .
-including provision of employment opportunities for highly trained workers, make infeasible ...
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project alternatives identified in the final EIR.” (CEQA Guidelines § 15091(21)(3).),' The

- Commission has reviewed each.of the alternatives to the Project as described in the FE]R that

would reduce or avoid the meacts of the Project and re]ects them as infeasible for the reasons set

" forth below.
a. . Alternatives Analyzed in the FEIR

The FEIR analyzed three alternatives t6 the Project: the No Project Altemahve the Code-
Complying Bulk Altemaﬁve, and the No-Parkmg Alternative. .

1. The No I’ro]ect Alternative
Under the No Project Alternative, the Project Site would remain in its existing condition. The

existing building would continue to function as an office building with ground-floor retail for the
. foreseeable future, Conditions described in detail for each environmental topic in Chapter IV,

Environmental Setting, Impacts, and Mitigation Measures, of the Final EIR, would remain and

none of the 1mpacts assocxated with the Project would occur. 5

The No Project Alternative would be inconsistent with key goals of the Downtown Plan and the
prbposed Transit Center District Plan; each plan focuses on creation of a more intense mixed-use
‘district with an emphasis on transit-supportive officé development. With no net addition of
office space and no construction, the No Project Alternative would not create new job

. ‘opportunities for office or construction workers, expand the City’s property and payroll tax base, -

or generate funding for child-care, affordable housing or transit. This alternative would also fail
to serve all of the Project Sponsor’s objectives, as described in the EIR, such as: providing a
LEED(Platinum), Class A office building that exemplifies sustainable design principles and
world-dass architecture; constructing a building with the maximum amount of office space
- allowed under the floor area ratio limit to promote General Plan policies favoring concentrated
growth in the downtown core; enhancing the pedestrian environment with active retail spaces
and an inviting public open space and the building’s ground and mezzanine levels; encouraging
the use of alternative transportation through the creation of bicycle parking, car-share spaces and
electric-vehicle charging stations; -providing an appropriate amount of off-street accessory
parkmg, and providing an adequate return for investors.

For these reasons, the Com.tms;uon hereby rejects the No Project Alternative as infeasible.
2. The Code-Complying Bulk Alternative.
Under the Code-Complymg Bulk Altematlve, a tower containing office uses above ground- and

mezzanine-level open space and retail/personal service uses would be built at same height
(apprommately 350 feet to the roof, 24 stories) as the Project. However, this alternative would

comply with the tower separation requirements of Planning Code Section 132.1(c) and with the"

- bulk requirements of Planning Code Section 270. The lower portion of the tower (between a
* heighit of 103 feet and 300 feet) would have 15-foot setbacks from the north and east property
lines to meet tower separation requirements. To meet the requirements of Section 270, the
topmost four floors would have additional setbacks of 15 feet, also on the north and east sides of
the building. The setbacks would reduce the size of this alternative’s office component, resulting
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in 310,000 square feet of office space (292,000 square feet of gross floor area), about 13 percent
less office space than with the proposed project. This alternative is presumed to have the same
50- foot-ta].l ground -floor atrium, and approximately the same retail and restaurant space and
publicly accessible open space as would the Project. Because this alternative would have less
. gross floor area, it would have a corresponding decrease in the basement space available for
parking, because Planning Code Section 151.1 limits parking to 7 percent of the building’s gross
floor area. Therefore, two basemerit levels would be provided (one fewer than with the project),
and approximately 45 on-site parkmg spaces would be incduded in this alternative,
approximately 16 fewer than with the project. Like the project, this alternative would include 64
bicycle parking spaces. This alternative would also include the fitness center for use by building
tenants, as is proposed with the project. The floor area ratio of this alternative Would be
appronmately 15.4:1, compared o 18:1 with the proposed project.

With ‘13 percent less. office space than the -Project, this alternative would generate about
13 percent fewer net new peak-hour vehicle trips. This would incrementally reduce the Project’s
less-than-significant traffic and transit ridership impacts. This alternative would reduce, but not
avoid, the Project’s significant impacts related to potential conflicts between GGT buses and
pedestrians, and vehicles using the garage/load.mg dock.. As with the Project, thesé impacts

could be reduced to a less-than-significant level by implementing the transportahon—related :

mitigation measures described above. Cumulative constxju_ction effects on transportation,
notably GGT buses, would be significant and unavoidable, as they would be with the Project.
"Project-level and cumulative construction - air quality impacts would remain significant and

unmitigable. Other less-than- -51gmﬁcant impacts assoctated with the Project would contirize to be

less-than-significant. -

The Code—CompIyﬁg .Bulk Alten{ative would not reduce thé Project’s significant and

unavoidable impacts to a less-than-significant level However, this alternative would not -

affirmatively fulfill the key goals of the Downtown Plan and the proposed Transit Center District ,
Plan to the same extent as the project. Specifically, these Plans specify that intense office
development should be located near, high-level transit services, such as the future Transit Center
and the existing transit spine along Market Street. With a smaller addition of office space, the No

Project ‘Alternative would create fewer new job opportunities for highly trained office or

construction workers, and generate fewer tax and fee revenues for the City. The Project’s high-
efficiency ventilation system, which is integral to the Project Sponsor’s sustainability objectives.
and attaining LEED(Platinum) certification, requires large mechanical rooms that occupy a large
portion of each floorplate. Further reductions in floor-plate size required by the Code-Complying
Bulk Alternative would result in office floors that are too small for most tenants and would
undermme the econonuc viability of the Project. : '

For these reasons, the Commission hereby rejécts the No Project Alternative as infeasible. ° v

3.©  TheNo-Parking Alternative

The No-Parkihg Alternative would indlude the same development program as the Prdject (24 - ‘
story tower with 356,000 square feet of office space (340,000 sq. ft. of gross floor area), 6,600

square feet of restaurant and retail space, and 6,960 square feet of open spacé, plus two off-street

N
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'

) loading spaces and two service vehicle épacés), but would include no off-street parking, with the.
exception of the three electric-vehicle charging stations. Like the Project, this alternative would

include 64 bicycle lﬁarldng'spacés This alternative would -also include the fitness center for’

building tenanis’ use, as is proposed with the pro]ect. Above grade, this alternative would be
nearly identical to the Pro]ect '

The No Parking Altemaﬁve would avoid the Project’s significant but mitigable effect related to
potential conflicts between pedestrians and Golden Gate Transit buses, and vehicles using the
proposed parking garage. However, because off-street loadmg facilities would be the same, this
alternative would resulf in the same impacts as would the Project with respect to potential
conflicts between pedestrians and vehicles using the loading dock via the driveway on Fremont
Street. As with the Project, this impact would be mitigated by posting a loading dock attendant
and huuhng loadmg dock hours.

With the same office ﬂoor atea and the'same restaurant/retall space, the No—PaIkmg Alternative.

would have similar impacts related to the intensity of development. Trip generation would be

the same as with the Project, though the distributiori of trips would be somewhat different.- Like .

the Project, this alternative would not be expected to result in significarit traffic impacts, because
the redistribution of traffic would not be expected to substantially increase volumes at any of the
intersections studied. Cumulative traffic impacts would be essentially the same as those of the
Project, ie. it would not contribute considerably to cumulative significant traffic impacts.
Operational air quality impacts, which are based on trip generation, would be the same as those
of the proposed project, and would be less than significant, as would greenhouse gas impacts.

Cumulative and project-level construction air quality impacts associated with this alternative

would remain significant and unmitigable.

Because this alternative would develop the same above-grade building as the proposed project,
shadow and wind effects (related to the building massing) would be the same as those of the
proposed project, and would be less than significant.. Land use impacts would also be the same
. as those of the project, because the same uses would be developed. Other less-than-significant

impacts discussed in the Initial Study and related to the intensity of development, including

effects on population and housing, recreation and public space, utilities and service systems, and | .

public services, would be the same under this alternative as with the project, and would be less
than significant. Noise impacts would be essentially the same as those of the project, because the
redistribution of project traffic in the immediate vicinity of the project site would not be sufficient
to alter traffic-generated noise irhpacts, compared to those of the project; as with the project,
these impacts would be less than significant. Effects related to conditions at the project site,
including impacts on cultural résources, geology, hydrology, biology, hazards, mineral/energy
resources, and agnculture/forest resources, would be essentially the same under this alternative
as with the project because the same site would be developed, albeit with less excavation, and

‘would also be less than significant, with the same mitigation, where applicable, as with the -

Project. : ;
T'he No-Parking AlternatLve would not eliminate any significant and unavoidable impact of the

Project. By eliminating all off-street parking spaces, it would make the office space within the
building less: competitive with similar office buildingsin the downtown core, making the
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building less likely to attract tenants, thereby undenmnmg the économic v1ab1]1ty of the

development. The No-Parking Alternative is inconsistent with the Project ‘Sponsor’s goals to

provide an adequate amount of off-street parking and a reasonable return to investors. For these
reasons, the Commission hereby rejects the No Project Alternative as infeasible.

V..  Statement of Overriding Considerations

Notmthstandmg the significant effects noted above, pursuant to CEQA Section 21081(b), the
CEQA Guidelines, and Chapter 31 of the San Francisco Administrative Code, the Commission
finds, after considering the FEIR, that specific overriding economic, legal, social and other
considerations, as set forth below, outweigh the identified significant effects on the environment.
In addition, the Commission finds that those Project Alternatives rejected above are also rejected

for the following specific economic, social and other considerations, in and of themselves, in

addition to the speci.ﬁc reasons discussed above:

- o The Project will provide the significant new office space at tlus a prom.ment site,
’ furthering the goals and objectives of both the Downtown Plan and proposed Transit
Center District Plan to concentrate office uses downtown: Speaﬁcally these Plans
spedify that intense office development should be located near high-level transit services,

such as the future Transit Center and the existing transit spiné along Market Street.

o The Pro;ect is located w1ﬂ11n the C 3-O District, which is intended to facilitaté the
_expansion of downtown office space south of Market, and south of the trad.ltlonal
downtown core. :

e The Project will enhance the quality of the pedestrian experience along both Fremont and

© Mission Streets by providing a high-quality publicly accessible open space within the
building a prominent corner. - This space will include complementary retaJl uses opén to
’rhe pubhc, public artwork and public seating.

e The Project will construct a LEED ‘Platinum ofﬁce building, thereby reducmg the
" Project’s carbon footprint and maximizing energy efﬁmency of the building. -

o The Pro]ect promotes reglonal green pohmes by focusing significant new development
within San Francisco’s existing urban core. Such infill developments make use of

existing transportation and other infrastructure while lessoning the need for expanding -

the regional urban boundaries through penpheral suburban development.

o The Pro]ect will also pay 51gmf1cant additional one-time development fees to fund a
variety of City programs including contributions to the Downtown Park Fund, payment
of the Transit Impact Development Fee, contributions to the Jobs, Housing Linkage
Program, contributions to child care and public schools. In adchhon, public artwork will
be comrrussmned as. part of the Project. : :

e The Project will substantially increase the assessed value of the Pro]ect Site, resulting in"

_ corresponding increases in tax revenue to the City.
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«  The Project will create ternporary construction jobs and permanent jobs in  the office and
retail sectors, These jobs will provide employment opportunities for San Francisco
residents, promote the City’s role as a commercial center, and provide additional payroll
tax revenues to City. :

* The Project promiotes a number of the objectives of the Downtown Plan including
Objective 1, which recognizes “the need to create jobs, spemhcally for San Franciscans,
_ and to continue San Francisco’s 1ole as an international center ‘of commerce and services. /
. New jobs enhance these City functions, to éxpand employment opportunities, and to
provide added tax resources, to .make downtown growth at a reasonable scale and
desirable course for the Gity.” ' ' '

o The Project also promotes- and is consistent with Downtown Plan Objective 2, which
states that “Almost two-thirds of the City’s new permanent jobs in recent years have
.been located in the Downtown Financial District. This growth, primarily in the finance,
mnsurance, real estate activities, and business services reflects the City’s strong
competitive advantage in this sector. Since the office sector is the City’s major provider
of employment opportunities, it is essential that's its vitality remain at a high level”

» - The Project furthers the City’s historic preservation goals by absorbing urmsed

' development potential from historic buildings throughout the C-3 Districts with the use
of transferable development rights (TDR). The City’'s TDR Program promotes and
facilitates the preservation of exsting downtown histeric buildings by compensaﬁng ‘
owners of those bmldmgs who are no longer able to develop the air space above their
bmldmg

DECISION
That based ipon the Record, the submissions by the Applicant, the staff of the Department and
other interested parties, the oral testimony presented to this Commission at the public hearings,
and all other written materials submitted by all parties, the Cormmission hereby adopts the
foregomg CEQA Findings, and adopts the Mmgatxon Momtomg and Reportmg Program as a
condition of approval of this Project.

I hereby certify that the foregomg Motion was. ADOPTED by the Planning Commission on
Thursday, February 10, 2011.

Linda D. Avery
Commission Secreta;y

. AYES: Olague, A.ntomm, Borden, Fong, M']guel, Moore
NOES: Sugaya .
ABSEN':
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’

. ADOPTED: February 10, 2011
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FANCISCD
PLANNING
QEF"A_;&TMENT

COMMENTS AND RESPONSES ON DRAFT EIR

350 Mission Street Off,i‘c'_:e Project

'PLANNING DEPARTMENT
- CASE NO. 2006.1524E

STATE CLEARINGHOUSE NO. 2010062013 -

Draft EIR Publicatjon Date:

SEPTEMBER 15,2010

Draft EIR Public Hearing Date:

OCTOBER 21, 2010

‘Draft EIR Public Commen-t Period:

SEPTEMBER 15, 2010 - NOVEMBER 2, 2010

Final EIR Centification Date:

FEBRUARY 10, 2011
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SAN FRANEISGQ

1650 Mission St
: o Suite 408
January 27,2010  San Francisco,
i CA 24103-2479
Reception
415.558.6378

To: Members of the Planning Commission and Interested Parties - - ' Fax:
From: Bill Wycko, Enviroﬁmental Review Officer |

Re: Attached Comments and Responses on Draft Environmental Impact Report _ - Pianning

Case No. 2006.1524E: 350 Mission Street Office Project Information;
_ S s oJee 415.558.6377

. Attached for your review please find a copy of the Comments and Responses docqinent for the Draft
Environmental Impact Report (EIR) for the above-referenced project. This document, along with the
Draft EIR, will be before the Plannmg Commission for Final EIR certification on February 10,
2011. Please note that the public review penod ended on November 2, 2010.

13

The Plannmg Commission does not conduct a hearing to receive comments on the Comments and
Responses document, and no such hearing is required by the California Envuonmental Quality Act.
Interested parties, however, may always write to Commission. members or to the President of the
Commission at 1650 Mission Street and express ‘an opinion on the Comments and Responses
document, or the Comm1551on s dec1510n to certify the completion of the Fmal EIR for this project.

Please note that if you receive the Comments and Responseé document in addition to the Draft EIR,

you technically have the Final EIR. If you have any questions concerning the Comments and
Responses document or the enwronmental review process, please contact Brett Bollinger at (415) 575-

9024.

Thank you for your interest in this project and your chsideraﬁon of this matter.

618

415.558.6409



350 MISSION STREET OFFICE PROJECT

Comments and Responses on Draf‘t EIR

Planning Department Case No. 2006.1524E
State Clearinghouse No. 2010062013 -

Draft EIR Publication Date: September 15, 2010
Draft EIR Public Hearing Date: October 28, 2010
Draft EIR Public Comment Period: September 15, 2010 through November 2, 201 0
Final EIR Certification Date February 10, 2011 '

This repert is printed on recyclecl_ paper. -
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REUBEN®JUNIUS..

March 21, 2011

i w

" Delivered by Hand = wh
_ _ _ £ I54
Honorable David Chiu, President z _gﬁg

‘San Francisco Board of Supervisors ' . I -

1 Dr. Carlton B. Goodlett Place . : , "2 AeS

San Francisco, CA 94103 | o ; = & o

‘Re: 350 Mission Street
- Project Sponsor’s Brief in Support of EIR

Hearing Date: March 29, 2011
Our File No.: 5614. 91

Dear President Chiu énd Supervisors:

~ Our office represents GLL US Office, LP (“Project Sponsor”)—an entity with extensive
experience building and managing development projects in San Francisco and elsewhere—in
connection with its applications to construct an office building at 350 Mission Street (“Project”).
We write to address the frivolous appeal (“Appeal”) of the Project’s Final Environmental Impact
Report (“FEIR™), which was filed on behalf of 50 Beale Street, an adjacent commercial office
‘building that will lose views and exposure from a side elevation once the Pro_ject is built, We

call the Appeal frivolous because:

" The 250-!- pages of environmental documentation in the FEIR comprehensively address
the Impacts of the Project and the concerns raised by the Appellant. .

= The Appellant’s submittal to the Planmng Commission tacitly acknowledgcs that the
- FEIR is legally adequate, stating it is “possibly true for CEQA purposes” that the impacts
of the Project on 50 Beale Street do “not rise to the level of significant project impacts,
and thus required no further analysis” in the FEIR. (See Exhibit A for February 10,
2011, letter from A. DeGood, Appellants® attorney, to Planning Commission.)

In spite of the acknowledged completeness of the FEIR, the Appellant filed the Appeal.

* Without benefit of any explanation or evidence, the one-page Appeal simply asserts that the EIR
does not sufficiently address enmvironmental impacts of the Project or properly analyze
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alternatives. Based on the followmg, we respectfully request that you re_]ect the Appeal as
groundless and unsubstanﬁated

The Project is an inmovative LEED Platmum infill development. Environmental
values were at the forefront of the Project’s design.. The Project directly serves the City’s
goals of centering job growth near the new Transbay Transit Terminal and will be among
the first pnvate buildings in the City to achieve a LEED Platinum rating. At 375 feet, the
Project is smaller than most of its neighbors and 230 feet shorter than allowed by the
Planning Code. Its SO—foot-tall ground-floor atrium wﬂl be a unique open space with
innovative pubhc art, (See pp. 2-4.)

' Extensrve Public Notice and Opportunity for Pablic Commenf As with any- lar ge

project in San Francisco, there were numerous pubhc no’uces and opportunity for public
conment. (See pp.. 6-7.)

The Project’s: deSIgn was approved unanimously by the Plamnn(r Commission. The
Planning Commission unanimously granted approvals under Planning Code Section 309 .
(Downtown Permit Review) and Section 321 {Office Development Limitation Program). .
In approving the Project, the' Planning Commission found that it merited limited
éxceptions from certain Planning Code standards including upper-tower bulk and tower
separation. (Plan, Com. Mo. 18268.) ‘ ,

"The Appeal is a groundless pretext for design objections. The Appellant is the owner

of an adjacent office building at 50 Beale Street that stands fo lose its western exposure
when the Project is built. The actual objections—as opposed to the pretextual ones raised

‘against the FEIR—relate to the Project’s bulk and separation from Appellant’s building. .

The Board of Appeals, where Appellant has also lodged an appeal of the Project’s design
approval, is the appropriate venue for airing these objections, not an EIR appeal at the
Board of Superwsors (See pp 7-8.)

The Appellant has not presented any substantxal evidence that the EIR is
inadequate. The FEIR provided a legally adequaie analysis that was sufficient to guide
informed decisions and public participation in the development approval process.
Appellant has presented no meaningful evidence that the FEIR' failed to disclose
significant impacts or is otherwise deficient. (See pp. 10-14.)

. The Project will creafe_ significant economic and public benefits. The Project will =

generate millions in fee révenues and property taxes, create hundreds of construction -

* jobs, and provide space for up to 1400 permanent jobs. (See p. 14.)

One Bush Sireet, Suite 60D
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A. PROJECT DESCRIPTION

The site is located at the northeast corner of Fremont and Mission Streets, across the
street from the Transbay Transit Center, now under construction. The site is currently developed
with a four-story, mostly vacant office building with ground-floor retail. The upper-floor office
space was previously occupied by Heald College, which relocated to a new downtown campus at

- 875 Howard Street. | |

The Project is a 24-story, 375-foot-tall tower with 340,000 square feet of office space
above a 50-foot-tall ground floor and mezzanine: Most of the ground floor and the mezzanine
will function as public interior open space with supporting retail. - Parking and loading access is
located on Fremont Street and includes 61 below-grade parking spaces (including three disabled
spaces, three electrical vehicle charging stations, and a car-share space). Parking for 64 bicycles
is also included, along with Jockers and showers. The Project includes a total of four freight
loading spaces at grade Plans and rcndenngs are attachcd as Exhibit B.

1. Architecture/Desion -

The Project is a modemn glass-clad office tower that will complement the City’s
investment in transit and open space. The Project’s tower will convey a “woven” pattern in
which alternating outward tipping panels reflect the brightriess of the sky and inward tipping
panels are in contrasting shade. This woven pattern culminates at the skyline with feathery
luminescent. scrims placed behind the glass to capture changing patterns of daylight. The
Project’s base is focused on the creation of an urban living room, a memorable street—level space
that 1s highly cngaged with the City’s urban realm.

= Public Open Space. The urban living room at the building base is conceived as a
socially vibrant urban space, which blurs the boundaries between the public and
private realms. The enfire office building at the corner of Fremont and Mission is
cantilevered thirty feet in two directions to provide & sense of openness to the street.
Ninety linear feet of sliding glass panels will literally open the building to the street,
weather allowing; along Mission and Fremont Streets. A grand amphitheater stair of
wood and metal would provide space for informal lunchtime dmmg and connect the
ground floor to additional mezzanine level open space. ‘

= Innovative Public Art .The core and ccﬂmg of the Project’s public space would be
 wrapped in a “digital canvas” that will be visible from the street. The canvas could
be programmed for a variety of displays, allowing for rotating exhibitions by local
digital artists. The Project Sponsor is exploring opportunities to collaborate with
local schools, whose students could produce and curate dlsplays

One Bush Streat, Suite 500
‘San Francisco, CA %4104
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View of the Project’s Public Open Space

Seurce: Skidmore, Owings & Merrill

2. ' Sustainable Buildin’g Features
The bulldmg is cunently targetcd for a U.S. Green Building Council LEED Platinum
d%lgnahon The design addresses energy ‘efficiency through a variety of strategies, which are
~ expected to reduce energy consmnptlon by about one-third. Followmg are some of the Project’s
sustainable features‘ _ : ,

= Sustainable Structure. The Project’s structural frame will be cn\?lronmentaﬂy friendly:
instead of overseas-sourced steel, the building will be framed in Tocally manufactured

_ concrete and will use far less structural material than a traditional steel-framed high-rise.
Another innovative feature is the Sustainable Form Inclusion System (SFIS) that will be
used in the Project’s structure., The SFIS uses non-biodegradable post-consumer materials

On¢ Bush Street, Suite 660
Sam Frasicisco, CA 24104
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as a substitute for a large portion of heavy concrete. “Throwaway” materials, such as.
Styrofoam or plastic bottles; which would normally sit in a landfill for centuries, are
productively reused, to both decrease the weight of the building and add additional
structural integrity. As a result of this forward-looking approach, the Project will literally
‘have a lighter footprint than many of its neighbors. In terms of weight savings, 350

- Mission’s structural slab requires about 25 percent less concrete. Engineers estimate that-
* the 5,400 cubic yards of concrete saved by using the system — about 600 truckloads —
would be enough to lay 20 miles of concrete sidewalks. Another benefit of the system is
“that less steel is required. Again, ‘engineers estimate the building will save about 1.2

million pounds of steel, enough to make 8,000 refrigerators or 1,000 cars.

= Efficient Heating and. Cooling. Radiant under-floor pipes will use an on-site
geothermal energy source to deliver heating and cooling to the ground-floor and
mezzanine. On the upper floors, the HVAC distribution will also be hidden under the
floor to more effectively d1stnbute heating and cooling from the floor up, to only the
“areas occupied by people. This approach conserves energy when compared to traditional -
schemes that unnecessarily expend energy to first cool the area between the occupant's
head and the ceiling. The engineering team also conceived a unigue zoned heating and.
cooling approach that uses only enough energy to regulate the temperatiire of spaces used
by occupants, and delivers only the amount of air needed for comfort from the occupied
floor level.  The building will be capable of using 100 percent outside air for cooling.
While most modern office -buildings, even those in San Francisco’s mild climate, are
designed to limit the use of natural ventilation, the Project’s floor-by-floor ventilation
. system will bring in outside air at each levél, rather than chllhng it for dlstnbutwn on the

rooftop.

=  Water Conservatlon and Reuse. To conserve water, the P:rOJect will be equipped to use
'graywater and harvested rainwater for cooimg, landscaping 1mgat1on, and toilet ﬂushmg

x Sustamable Transportztmn. To further reducc carbon eniissions, the Project includes
electric vehicle charging stations, a car-share space, and 64 bicycle parking spaces, as |
‘well as shower fac1htles for cyclists, .

In addition, the Projec_t will strive to reuse maferials from d;emolition' in the new
construction, such as lobby seating made of the existing building’s piles. :

Orie Bush Streat, Suite 600
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B. PROCEDURAL BACKGROUND

' The Project Sponsor acquired the site in January 2006 and immediately began seeking
entitlements. To ensure a complete analysis of all cumulative impacts—including those
associated with the Transit Center District Plan (“TCDP”)—the Project was put on hold until
early 2010 when needed information from the TCDP studies became available. -

Initial Study and Public Scoping Meeting. On June 2, 2010, the Planning
Department published a Notice of Preparation (“NOP”) and an Initial Study (“Initial
Study™). A public scoping meeting was held on June 22, 2010. The NOP and public
scoping meeting were sent to the Appellants and one of thmr attoreys, M. Cincotta. -
No comments from either the Appellant or Appellant’s attorney were received; only
two members of the public attended the meeting.

Draft EIR. The Draft EIR (“DEIR”) was published on September 15, 2010, and the
Planning Commission held a hearing to accept public comments. No members of the
public attended the DEIR hearing. The Appellant submitted a brief comment letter on
the DEIR, alleging that it inadequately analyzed (a) the Project’s compliance with the
General Plan and Planning Code, (b) impacts and alternatives related to the Project's |

. bulk and separation from 50 Beale Street, and (¢} construction noise 1mpacts

: Fmal EIR. The Comments and Rcsponses (“C&R”) on the DEIR was published on
-Jammary 27, 2011. The C&R responded in detail to each of Appellant’s comment on |

the DEIR and confirmed that Appellant’s did not identify any significant impacts not
discussed in the DEIR. Together the C&R and DEIR constitute the Final EIR for the
Project. At a hearing on February 10, 2011, the Planning Commission certified the
FEIR as adequate, accurate, and objective by a 6-1 vote. (Plan. Com. Mo. 18266.)

Entitlements. The Pro_]ect’s' entitlements were approved. una'ﬁimously on Febmary

10, 2011. These included a Section 309 approval, with exceptions for bulk, tower

separation, pedestrian-level winds, and for parking/loading access on Fremont Street.
The Planning Commission also approved 4 Section 321 allocation for 340, 000 sq. ft.

of office space.

Appeals. In addition to appealing the FEIR, the Appcﬂant has also challenged the

. Project’s Section 309 approval The Board of Appeals hearing i is scheduled for Apnl
- 20, 2011.
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C. THE PRETEXTUAL NATURE OF THE APPEAL

Though the Appeal is phrased in the language of CEQA Appellant’s pnnc1pa1 obj ectlons
are to two design exceptions {the¢ “Exceptions™)—for upper-tower bulk and tower separation—

- approved unanimously by the Planning Commission.  The Appeﬂants themselves have -

acknowledged that their. complaints relate primarily to aesthetics, not significant environmental
impacts. In their February 10, 2011, letter to the Planmng Commlssmn the Appeﬂants wrote

that the Exceptions:

_ wﬂl create a massive curtain of glass and other elements only 12.5 feet from the '

the brunt of the PI‘O_]eCt' “back51de” Where structural]y necessary but
architecturally uninspired elements are placed....[TThese impacts could be avoided
by ‘simply constructing a code compliant building. The EIR dismissed this
possibility, merely stating that potential impacts on the Adjacent Property did not
rise to the level of significant project impacts, and thus required no further
analysis. While that is possibly true for CEQA purposes, this Commission's
mandate is to shape development... -

(Emphasis added. See Exhibit A for a copy of Appellant‘s February 10, 2011, letter to the_
Planning Commlssmn j ‘ . -

In spitej. of the tacit acknowledgment that compliance with CEQA is not at issue, the
Appellant’s have chosen to file this Appeal, presumably as part of an effort to leverage post-
* approval design concessions. While Appellant is entitled to participate in the CEQA process and -
challenge the EIR where there is a valid reason for doing so, the proper place for design-related
challenges is at the Board of Appeals, where Appellant has also filed a challenge to the Project.
There is no need to waste the City's resources on an entirely pretextual CEQA appeal.

: When one considers the Limited extent of the Exceptions, there is no real doubt that it is
des1gn—not environmental lmpacts—that are at issue.

B.ULK - | Lower Tower (103°-220%) Upper Tower (220°+)
EXCEPTION | Permitted Actual | Permifted | = Actual -
. { Maximum Length 160° 129° 130° 129°
'| Maximum Diagonal 190° 178° | 1607 178’
Maximum - 20,000 15,020 17,000 | 15,020
Floor Size (Sq. Ft.) , 1 »
Maximum Average 17,000 15,020 12,000 . 15,020
Floor Size (Sq. Ft.) , : ' | .

One Bush Street, Suite 00
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BULK. Theé shaded area m@u_nn the bulk exception granted by tle Planning OcE_.:,m.&o:." : TOWER SEPARATION. The shided area shows the maximum extent of the tower separation

The exception Is limited to the upper tower, i.e. portions of the building over 220 feet tall, . exception. Typically, a 15-foot sefback is required front interlor property lines. The Project’s main wsll
The lower tower strietly complies with the bulk lnits. . o ' . Is set bnck 14 feet—one foot less than required—firom the property line and is approximately 20 feet

from the 50 Beale Strest Property. One-third of the wall—a mechanical room ta hring in natural afr-at
- each floor—dxtends further into the sethack aresto about seven feet from the propeérty line, All setbacks
exceed those provided by 50 Beale Street building, which s approximately six feet from the property

) line.
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There just is no credible argument” that these minor exceptions. will cause sigrificant
envirotimettal impacts. The Planning Commissfon found that the exceptions were consistent
with the mtent of the Planning Code, comphed on balance, with the policies of the Downtown
Plan, and were necessary 10 facilitate consfruction on a smaller-than-average site. -

D. LEGAY STANDARDS FOR CE A REVIEW -

1. . Review Of Environmental Effects Under CEQA

" CEQA requires that agencies inform themselves. gbout environmental effects of their

proposed actions, carefully consider all-relevant information béfore‘ﬂl‘ey act, give the public an

- opportunity to comment on envirorimental issues, and avoid harm to the environment when feasible.

CEQA applies ‘when a project will have a “significant effect on the environment” (CEQA

Guidelines § 15061(b)(3).) Impacts from a proposed project, which are not environmental in

' nature, are irelevant to the CEQA review process. Public Resources Cade section 21060.5 defines

“environment” as: “the physieal conditions which exist within the area which will be affected by a

proposed project including land, air, water, mmerals ﬂora, famm, ambierit nmse, and objects of
historic ot aesthetlc significanee.™

~ Section 153 82-of the CBQA Guidelines defines “significant effect on the enviromnent;" asa:

substantial, or potentially substantial, advérse change in any of the physical
conditions. within the area affected by the project, including land; air, water,
minerals, flora,” fauna, ambient mnoise, and objects of historic or acsthetic
significance, An economic or social change by ifself shall not be consideéred a
significant effect on the envirommient. A socidl or economic change relafed to a
physical change may be considered in determining whether the physwal change 15
significant, .

The question CEQA asks is not whether there is any effect on the environment, but
- whether there is aszgmf eant effect on the environment.

L2 Stnndardw for Adequacy of an EIR ,

Under CEQA, An EIR is legally adequa‘te ifit makcs a rcasonable good faith effort at full
disclosure and reasonable analysis of a project’s sxgmﬁcant environmental impacts. -An EIR

One Bush Street, Suite 400
San Francisco; CA 24104
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should focus on a project’s significant impacts and omit detailed discussion of insigniﬁgaizt
effects. (Pub, Res. Code § 21002.1(e); CEQA Guidelines § 15413) .The significance of an
Impact is a matter of degree, and a finding of zero effect is not required to treat an impact as less
than significant. (Natiorial Parks & Conserv. 4ssn. v, County of Riverside (19‘99) 71 Cal. App.
4th 1341, 1359.) 'In determining Wwhether an environmental impact is significant, fhe question 18
whether a project will affect the environment of persons in general, not whether a project will
affect particular pexsons. (Eureka Citizens Jor Responsible Gov't v. City of Eureka (2007) 147
Cal. App. 4% 357).. For e¢xample, impairment of a scenic public view is considered a significant
impact, whereas obstruction of a private view is not, (Mira Mar-Mobile Community v, City of
Oceanside (2004) 119 Cal. App, 4th 477 - . ‘

Determinations under CEQA must be supported by adequate factual foundation, 1é. by
substantial evidence in the public record, If comments from the public are not supparted by
substantial evidénce, the agency must disregard the comments, (Gabrie v. City of Ranchs Palo
Verdes (1977) 73 Cal.App. 31 183)  Arpurent, “speculation, unsubstantiated opinion of
. narrative, clearly inaccurate or erroneous evidence, and evidence of social or economic impacts

. that do not conttibute to, and aré not cansed by, physical impacts on the environment do riot
constitute substantial evidence. (CEQA Guidelines § 15384.) :

E.. RESPONSE TO THE APPEAL

The crux of the one-page Appeal is that “the EIR does not sufficiently address significant
environmental impacts on 50 Beale Street telated to the Project’s tower setback and bulk
exceptions,” The Appeal itself does not bother 1o explain what significant impacts might be
caused by a portion of the Project extending seven feet further than the sstback line, rior doss jt
elaborate on exactly how the EIR’s discussion is “deficient,” However, in priot lefters to the
Planning Commission, the Appellant has made the fo liowing elaims:

* “The DEIR does not provide sufficient informatioh to demonstrate that there would
be no significant effects associated with the Project’s tower setback and bulk
exceptions,” ' - : ‘

" *  “The DEIR provides minimal analysis or discussion with respect to the Project’s non-
- conforming tower setback and bulk éxceptions.”

x “Increased shadow impacts o the Adjacent'Property [50 Beale Street] as a result of

" setback and bulk exceptions may ificrease the Adjacent Property®s heating costs and
related electricity usage, resulting in increased greenhouse gas emissions.”

Orie Bush Stre e, Suite 400 .
San Franclsen, CA 94314
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* Tt is difficult 1o ascertain whether vibration a'ssqcia_ted with the Project...would
~ result in cosmetic or structural damage to. the Adjacent Property, particularly given
. that Project plaps call for only a 6.5 foot setback from the eastern property line.”

L The Appellant has failed to identify any significant impacts that would be caused by

the Project's bulk and tower setback exceptions.

. In determining whether an environmental impdet is significant, the question is whethet 2

project will affect the environment of persons in general, not whether g project .will affect

partieular persons, (Ewréka Citizens for Responsible Gov'tv. City of Eurekg (2007) 147 Cal.

App. 4% 357) Wthile Appellants correctly point out that views from, and ambient conditions

- within, their commercial office building could be altered by the Project, they have not presented
. any facts or law establishing that these changes are significant impacts under CEQA,

* Energy Use, The Appellant speculates that the shadow cast by the Project could
increase heating costs at 50 Beale Strect ‘and therefote increase greenhouse gas
emissions. This verges on absurdity, but was nonetheless addressed in the FEIR.

_Bvenin r_eiaii'vely cool climates Tike San Francisco, more energy is consumed cooling
than heating glass office buildings with sealed windows. To control cooling eosts, -
glass office buildings use special glass fo reflect solar radiation and reducé solar heat
gain. It is therefore reasonable to expect that any incremerital increase in energy use
for heating would be offset by reduced energy for cooling. It would not affect the
FEIR’s conclusion that greenhouse gas-emissions from the Project would have g less-
than-significant impact on the envifonment. (See C&R at pp, 19-21).

It should be noted that reducing the size of the mechanical element--ihe part of the

Project closest to Appellant's buildit g-~would compromise energy efficiency. The'
mechanical element is used to bring in cool outside air at éach level, rather than from
the rooffop. This will allow thie Project to rely largely on natural rather than etiergy
intensive mechanical cooling. (See Part A.2 above for more information regarding

the Project’s energy efficient ventilation system.)
: energy . _

While Appellant may believe more anialysis of this subject is warranted, that position
- finds. no ‘support in CEQA. 'The City is not required to conduct every test or
exhaustively research every effect of a Project, however minor it may be. (Grayv.
County of Madera (2008) 167 Cal. App. 4th 1099, 1125), Analysis of impacts that
are speculative in nature may be rejected where analysis is tiot reasonably feasible.
(CEQA Guidelines §§ 15144~15145) An EIR need only contain a statement briefly
indicatinig the reasoris the impacts were not deemed significant. (Pub. Res. Code §

One Bush Street, Suite 500
Sani Francisco, CA& #4104
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21000{c).) The FEIR's 15+ page discussion of greenhouse pas enissions mote than
safisfies this directive and shows that' no significant emissions would oceur.
~ Incremental changes in energy use in adjoining buildings would be minor and would
not alfer the FEIR’s conclusions. On these facts, further study is unnecessary.

* Shadow, Light and Air, Appellants have raised shadow, light, and air as arsas of

. concern, While the Project will undoubtedly cast shadow on the side ¢levation of 50
Beale Strest, 50 Beale Sireet is a mechanically ventilated corner building with -
exposure on Mission Street, ‘Beale Street, over the existing four-story building at 350
Mission Street, and overlooking a wide plaza to its north. Because 50 Beale Street
has sealed windows and mechanical ventilation, the Project will not affect air to it.

- The loss of some light on the side elevation will inevitably occur with any significant
developinent at 350 Mission Street. However, commercial buildings are not shadow

. protected in San Francisco. Though there will be somé loss of natural light on one of
the. Project's four sides, this is not a significant impact under CEQA..

* Construction Noise and Vibration, Appellants expressed concern that construction
" noise and vibration, particularly that caused by pile-driving, was not adequately
analyzed or quantified. However, no plle-drwmg is actually planned, and the .
- Appellants have presenled na evidence to mdmaie noise ot vibration mlpacts would
" oceiir. :

As noted above, the City is not tequired to conduct every test or exhaustively research
every effect of a Project, however minor it may be. (Gray v. County of Madera
(2008). 167 Cal. App. 4th 1099.) California courts have found that construction noise
and other temporary effects, absent evidence showing that such effects are in fact
significant, do not constitute a significant effect on the envuonment. (Benton v. Bd. '
of Supervisors of Napa County, et al. (1991) 226 Cal. App. 3d 1467.) Cotstriiction in
San Francisco typically occurs in glose proximity to existing bmldmgs, compliance -
with the San Francisco Nolse Ordinance, San Francisco Building Code, and state an
federal worker safety regulations ensure the safety of both the constniction sité and -
adjoining buildings, while protecting oceupants and workers from excessive noise. In
- the absence of dny evidence to the contrary, the FEIR correctly concludes that naise
and vibration impacts will b less than significant. '

Finally, it should be noted that the Project Sbensor has agreed to impl.emenf several
mitigation measures to mitigate noise impacts, (Initial Study at pp. 46-48.) These
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include mitigation measures for pile-driving if there is an unanticipated change in'-
-construction methods, : : ’ '

* Plans and Policies. The Appellant posited that the DEIR was deficient, because it
did not eddress alleged inconsistencies between the Project and Downtown Plan
Policy 13.4 calling for separation between towers. In fact, the DEIR included a-full
page of text éxplaining the Exceptions, It provided four pages of graphics and tables,
‘which compared the Project's dimensions to Planning Code requirements, graphically

- illustrated the extent of the tower setback exception as well as the distances between
the Project and 50 Beale Strest. (See DEIR at pp. 11-17) The FEIR igeluded
-additional discussion of Policy 13.4 in particular. (See C&R at pp: 5-6.) Overall, the. -

" EIR was included a “sufficient degree of analysis to provide decisionmakers with
information which enables them to make a decision which intelligently takes account
of environmental consequences.” (CEQA Guidelines § 15151.) This satisfies CEQA,

It also should be moted that the Planning Code expressly allows. the Planning
Commiission to make exceptions to the tower separation requirenmient, provided
certain criteria are met (Plan. Code § 270) Since the Planning Commissioi
unanimously found the Project merited an: exception there is no inconsistency with
the Downtown Plan. Finally, even if the Project were sucli an inconsisteney, CEQA
does not mandate a finding of significance unless the policy was adopted for the
purpose of avoiding or mitigating an environmental effect. (Lighthouse Field Beach -
Rescue v. City of Sansa Cruz (6% Dist. 2005) 131 ‘Cal. App. 4™ 1170.) The
"Downtown. Plan policy, in contrast, is directed at ‘aesthetic -concertis, not
environmental impacts, . ' :

* Views. Though 50 Beale will lose views from one side elevation, private views are
not protected in San Francisco as a mattet of policy. Where local policy does not
protect private views, an EIR does not need to identify private view obstruction s a
significant impact. (Mira Mar Mobile Community v. City of Oceanside (2004) 119 -
Cal. App. 4th 477.) | AN g -

One Bush Streat, Suite 500
San Francisco, CA S4104

tel.415-567-9000;: -
Tax: £15-379-94 80
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2. The altérnatives analysis is sufficient.

The Appeal claims—again wn.hout explanatlon—&at “the. Project EIR does not properly
examine alfernafives.” A comment letter from the Appellant dated November 2, 2010, indicates |
that the “concern relates to the fact that the DEIR dogs ot sufficlently explain why a code-
complymg bulk alternative would not be an Envuonmentally Supenor Alternative to the

. Project.™ :

These claimis have no basis in fact or law. CEQA requires that an EIR “analyze g’
reasénable range of project alternatives.” (CEQA Guidelines § 15126.6.) The purpose is to-
identify alternatives that avoid of substantially lesseri & project’s sxgmﬁcant enmronmental
effects. To be legally adequate, the alternatives analysxs must:

» Sufficiently describe each altematlve so that dccwmn-makers may compare if to the
project;
= . Analyze the envuonmental effects of each altematxve and -
- = Identify the environmentally superior alternative. -

() o | . |
The FEIR complied with the substattive mafdate of CEQA by cohsidering three
alternatives: the No Project Alternative; a Code-Complying Bulk Alternative; and a No-Parkmg
Alternative. The FEIR identified the No Project Alternative as environmentally superior as it
* would elifninate all lmpacts asspciated with the Project.

Where the no project alteinative is envu'onmentally supetiot, CEQA requires a second
alternative to be identified as environmentally superior, (CEQA Guidelines § 15126.6(¢).) The
No Parking Alternative was, identified as the second environmentally” superior alternative,
because it would avoid potentially significant conflicts between the Project'’s garage, transit
vehicles, and pedestrians,. (Mitigation measures, -‘which were formulated. by the Planning
Départmerit in consultation with Golden Gate Transit and the Mumc1pal Tratisportation Agency,
teduced these oonﬂlcts 10 a less-than-significant level.)

' The Bulk Complxant Alternative was a.nalyzed in the EIR with a focus on how.its
performance would differ with respect to significant impacts. The Bulk Compliant Alternative
was not designated environmentally superior, because, unlike the No Parking Alternative, it
would not reduce the main significant effects of the Project; which are related to potential transit
and pedestrian conflicts, and transportation and construction air quality. Like the rest of the EIR,

LS

"t November 2. 2010, DEIR_ comment letter from Alex DéG’ood to Brett Ballinger

1
- - . v . : One Bush Strest, Sulte 620
: ' : $an Francisco, GA 4404
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the. concluslons of the ahematxves analysis  must be supported by substmma] eviderice.
Unsupported speculatlon by the Appellants does not undermine the Vﬂlldlt} of its conclusmns

F. ECONOMIC AND PUBLIC BENEFITS

The Project brings significant economic benefits o the City in the form of developtent.. -
fees, new pm’perty taxes; and new jobs. The Project is also a sustainable bullding, and will
provide a.major on-site pubhc benefit it tetms of new open space.’

* Fees. The Pro_;ect Wlll pay significant development fees to fund a variety of City

. programs including contributions to the Downtown, Park Fund, payment of the Transit
Impact Development Fee, contributions to the Jobs, Housing Lmkage Programi,
contnbutmns to child care and pubhc schoo]s ‘

- = Construction. Jobs, Dunng the recessmn, unemployment in some construction frades
reached nearly 25 percent. The Project will provide fieeded employment for construction
wotkers. Available entry-level construction jobs would be processed through the FSHP |
and Would benefit economically dxsadvantaged San Francisco residents.

" I’ermanent Jobs Once completed, the Project will prowde space for up to 1400 jobs,
creatmg needed space for long term futule _]Ob growth in the City.

» Tax Revenues, San Fraucisco’s public services are facing cuts due 1o declining revenues
The Pro_}ect will generate significart new annual property and paylolI tax revenues..

Open Space and Pedesfrian Experience, The Project »w111 maximize the quality of the
pedestrian experience along both Mission and Fremont Streets. Currently, the site’s -
ground-floor retail is set back from the streét by a dark arcads. The Project will include:
significant new public open space within the building at this important downtown corner.
This space will include foed uses open to the pubhc as well as pubhc arfwork, pubhc
seating and restrooms. _ ) - . -

= Preservation Goals. The existing building on the Projéct Site was evaluated és part of 1he

" Transit Center District Plan Survéy, which determined that it was not a historic building.
The Project would further the City’s historic preservation goals by absorbing unused
development potential from historic buildings throughouit the C-3 District with the use of
transferable development rights (TDR). . The City’s TDR Program promotes and
facilitates the preservation of existing downtown histotic buildings by compensating

] . One Bush Straet, Suile 400
T ‘ : : _ San. Francisso, CA 94104

. : tal: 415-567-9000
. : - ) | - fax: 415-399-9580
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owners of those buildings who are 1o longer able to develop the air space abeve their
bmldmg

G- QMUSI_OE

The Pro;ect reprcsents a major opportumty for the City to ensure that this prime
downtown site is developed with a4 superior, Class-A office biiilding that achieves LEED .
Platinum and provides significant public benefits: As the owrter and property manager of 199
Fremont Street, the Project Sponsor has.a suceessful track record in San Francisco and 350

- Mission Street 1 is sure tobea Well-managed and attractive addition to the City's downtown

Appellaut has provided no evidence that would in any way call into question the 7
sufficiency or sdequacy of the EIR. We urge you to uphold the Planning Comumission's
certification of the EIR. =, ‘ i

Very truly y'our.s
REUBEN & .TUNIU S, LLP

%/%’ 4

James A. Reubeti-

©ne Bush Street, Suite 600
" San Franciseo, CA 94104

“tal: £T5-557-9007 _
fak: 415-399-9480
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ce:  John Rahaim — Planning Director

- Bill Wycko — Environmerital Review Officer
Scott Sanchez — Zoning Administrator
Sarah Jones - Planning Department
Brett Bollinger — Plannitig Department
Kevin Guy - Planning Department
David Cincotta —JMBM

- Alex DeGood - IMBM .

. David Wall - GLL US Office, LP
David Dachs — Town Management
Craig Hartman — SOM
Steven Sobel — SOM
Masis Mesropian — SOM.
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~ David Chiu, President _ i o
File #0201 O

San Francisco Board of Superv1sors
clo Ancrf-J;xF}llsnﬂ_n

Clerk of the Board

" 1 Dr. Carlton B. Goodlett Place
City Hall, Room 244 S
San Franc1sco Cahforma 94102

~Re: 350 Mission Street - Case No. 2006. 15248

- Dear President Chiu:

This office represents 50 Beale Street Propcrty, LLC, the owner of the property
Jocated at 50 Beale Street ("50 Beale"). 50 Beale is an architecturally significant 24 story,
662,000 square foot Class A office property located immediately northeast of the proposed
redevelbpment project at 350 Mission Street (the "Project”). While 50 Beale believes that the
redeyelopment of 350 Mission Street has the potential to serve as a positive addition to the South
of Market area, the Project's EIR is critically deficient and does not properly analyze the
significant environmcntal impacts on 50 Beale and the surrounding community.. -

* The Project would include a massive mechamcal pIOJectlon that would extend to

Wlﬂl]ll a mere twelve (12) feet of 50 Beale, providing the majority of tenants on the south side of -
the building with a massive blank wall, which contains the heating, ventilation, and air .

- conditioning ("HVAC") equipment. Aside from depriving 50 Beale tenants of light and visual
relief from neighboring structures, the exhaust from the equipment could create noxious odors
that could permeate 50 Beale, continuously rattle 50 Beale's windows, or otherwise create noise
impacts that could significantly affect the tenants, as well as the quality and value of the space in
that building. Yet City Planning staff have essentially swept these concerns aside, and have '
replied in the responses to comments that a]ﬂlough these impacts could occur, the EIR s1mp1y
does not need to consider them. .

: As detailed below, the E]R certlﬁcailon constituted an abuse of discretion by the
Planning Commission as the EIR does not adéquately and sufficiently study the potential
envirorimental impacts of the proposed project.. At the very least, the EIR must be modified to
adequately and properly study viable Project alternatives and Project impacts and recirculated for
public comment. Absent such a modification and recnculatlon, the EIR is not legally
sustainable.
' * To view full document

Request file # [ (5261

A Limited Liabifity Law Partnership Including Professnonal Corporatlons / Los Angeles »
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I  PROJECT BACKGROUND

: The proposed Project would demolish an existing 95,000 square foot building and
" replace it with a 24 story, 375 foot, 356,000 thousand square foot office building: The Project
would be squeezed onto a 19,000 square foot lot,. resultmg in a floor area rano of over 18:1, the
maximum allowed by Code. :

. Most notably, the PI‘O_]CCt does not conform to Code requ]remcnts regardmg tower c
o setbacks and bulk density. Rather than conforming to the required setbacks of the Planning I
g Code, on the east property line against 50 Beale the Project will encroach significantly into the ) _ '
required 15 foot setback up to 300 feet in height and the required 21 foot setback from 300 to
375 feet. This would result in a very narrow separation of approximately only 12.5 feet between
the Project and 50 Beale, rather than the 21 feet that would result ﬁ'om a code comphant pro_]ect
~ (and 27 feet above 300 feet in height).

These encroachments into the required setback create potential environmental
1mpacts which must be studied. These encroachments are significant intrusions adjacent to 50
Beale, and will create a massive curtain of blank wall only 12.5 feet from 50 Beale, with a
proposed 40 foot wide "mechanical element" causing the worst of this unwarranted
encroachment. The EIR is unclear as to what degree it studied the air quality impacts from the
mechanical system 1mmed1ately adjacent to 50 Beale. . ‘

m THE EIR DOES NOT PROPERLY EVALUATE PRO.]ECT ALTERNATIVES
A, The EIR Does Not Analyze a Fully Code—Conformmg Bmldmg

, Incredlbly, despxte the Pro;ect s dramatic departure from Code requucments the

EIR does not evaluate a fully code-conforming building. This failure defies-commion sénse and

 is a clear violation of the requirements of the California Environmental Quality Act (“CEQA”).
Clearly a code-complying alternative of identical square footage is worthy of analysis. '
Identifying and analyzing feasible project alternatives is a foundational requirement of the EIR
process. Citizens of Goleta Valley v. Board of Supervisors (Goleta I), 197 Cal App.3d 1167,
1179 (1988); Laurel Hts Improvement Ass'n v. Regents of the Univ. of California, 47 Cal3d 376,

- 400-401 (1988). Accordingly, a lead agency (in this case, the City) must select alternatives that
"could avoid or substantially lessen one or more [significant environmental] effects." 14 CCR
§15126.6(c). However, the EIR includes only two new-building alternatives, neither of which is

" completely. code-compliant and both of which appear carefully crafied to avoid only one

significant environmental impact while ensuring that others remain as severe as or more severe
than those created by. the Project. : '

While the EIR does purport to analyze a “code-complying bulk alternative," this
alternative does not increase the height of the building (despite the fact that the Project is well
below allowable height), resulting in an alternative with 13 percent less office space than the

‘ PI'OJ ect Unsurpnsmgly, this altcrnatlve is not prcfcrred by the Project devcloper even though it

Jefier Mangeis )
Butler & Mitchell 1ie
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would be environmentally suﬁerior and is an alternative designed to fail. Clearly, the EIR
~ should have analyzed a code-complying bulk alternative that maintained the Project's proposed
- squarc footage but met the Planning Code's setback and bulk requirements.

A mere two Project alternatwcs without any showmg that more havc been ,
considered, cannot constitute a "reasonable range" of alternatives as required by CEQA. See 14
CCR §15126.6(a); Citizens of Goleta Valley v. Board of Supervisors (Goleta IT), 52 Cal. 3d 553,
566 (1990) Save San Francz.s'co Bay Assnvy San Francisco Bay Conserv Etc Comm'n, 10 -

'Proceedzngs 43 Cal 4th 1143 1 157 (2008) An EIR must prov1de "enough of a variation to
allow mformed dec1510nmakmg " Mann v Community Redevel. Agency, 233 Cal App 3d 1143,
1151 (1991).

An EIR that, as here, contains an overly narrow range of alternatives is

inadequate. See Watsonville Pilots Ass'n v City of Watsonville, 183 Cal. App. 4th 1059, 1087

- (2010). Rather, an EIR must discuss "all reasonable alternatives” to the project. See, e.g., San
Bernardino Valley Audubon Soc'y, Inc. v County of San Bernardino, 155 Cal. App. 3d 738, 750
(1984); County of Inyo v City of Los Angeles, 71 Cal. App. 3d 185, 203 (1977); Goleta I, supra,
52 Cal. 3d at 565. The EIR merely presents two nearly identical alternatives to the Project,
which cannot foster informed decisionmaking as to the range of poss1b1]1t1es available. See

" Watsonville Pilots Ass'n, supra; see also 14 CCR §15126 6(a).

It is ludicrous to suggest that a code conforming project, which could provide
identical square footage while maintaining the Code’s modest setback requirements, is somehow |
not a reasonable project alternative. Further, because the EIR fails to provide any discussion
whatsoever regarding the rationale for the selection of alternatives, the public was déprived of an

-opportunity to meaningfully comment on the process of evaluation and development of
alternatives. At its most basic, an EIR is an “informational document” that must “provide the -
public in general with detailed information” and “indicate alternatives to a project,” a standard
unmet by the Project’s EIR.! Parchester Village Nezghborhaod Council v. Czty of Richmond,
182 Cal App. 4305, 311 (2010). _

At a minimum, CEQA a]lows that a "reasonably foreseeable use," such as
compliance with an existing land use plan, may constitute a no-project alternative where ano- -
build alternative is inappropriate. 14 CCR § 15126.6(e)(3)(A). Here, such an alternative would
certainly include a fully code-compliant structure, and the failure of the EIR to evaluate such an
alternative deprives the public and decisionmakers of a valid basis for evaluating the trade-offs
associated with granting various exceptions (e.g., bulk and setbacks), as opposed to requiring
development to comply with publicly debated and adopted zoning codes and land use plans. An
EIR’s analysis must give decisionmakers a gauge for measun'ng the environmental advantages

'In addmon, the City’s response to Comment ALT-2 concedes that a code-comphant altermnative with no parkmg, as
suggested by the commenter, wo would be environmentally saperior to the Prc)]ect. See pp C&R-21-22. The City
must therefore revise the EIR to reflect this determimation.

Jefier Mangeks ’
Butler & Mnchell ur
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- and disadvantages of the project and the alternatlves to it. Planning & Conserv League v
Castazc Lake Water Agency, 180 Cal. App. 4th 210, 247 (2009).

B.  The EIR Does Not Evalnate an Off-Slte Alternative

In addition to the Pfojcct alternative deficiencies identified above, the EIR also
fails to provide an off-site alternative, and therefore must explain why off-site alternatives are
mfeamblc Laurel Hezghts supra, 47 Cal 3d at 404. In conducting this analys1s, thc City must

15126.6(f)(1). At a mmunum, the City should have discussed whether the developer owned
other property where the Project could be developed or whether there were other properties
zoned to accommodate the proposed use that it might be able to acquire. CEQA Guidelines §
: 15126.6(f)(1); Citizens of Goleta Valley, supra, 197 Cal. App.3d at 1178-1180. The EIR fails to

~ provide any of this information and analysis, and therefore provides no substantlal evidence upon:
which the City can rely to draw any conclusion regarding the feasibility of an alternative site. In
Laurel Heights, the Supreme Court found that the Regents' analysis of alternatives was
inadequate because there were no facts in the administrative record demonstrating that
alternative sites were infeasible. The court stated:

"[Tthe EIR's statutory goal of public information regarding a
proposed project has not been met; the EIR provides no
information to the public to enable it to understand, evaluate, and
respond to the bare assertion of - nonavallabﬂlty of alternative
space.”

: ' " Laurel Hits, supra, 47 Cal.3d at 404. Here, as in Laurel Heights, the EIR provides

“absolutely no basis for rejecting an off-site alternative or, indeed, any evidence that the City ever

considered one. Therefore, as in Laurel Heights, this EIR is inadequate and must be revised and
recirculated. : :

[[[ THE E]R ]1V_[PROPERLY ADOPTS THE OBJECTIVES OF THE PROJECT
DEVELOPER »

_ Upon examination of the Project Ob_]ectlves hsted in thc EIR, it ‘becomes apparent
why a codc—conformmg building with identical square footage was never analyzed. Ratherthan
exercising its independent judgment regarding the Project Objectives, the C1ty merely accepted
the objectives presented by the Project developer, which are structured to arrive at one result —
the exact project the developer wants to build. CEQA requires that the City undcrtake a far more
critical analys1s , .

The City must exercise its iﬁdependcnt judgment with respect to project
objectives, and must not uncritically accept those of the developer. PRC § 21082.1{c)(1);

Uphold Our Heritage v. Town of Woodside, 147 Cal. App. 4th 587 (2007); Preservation Action
Council v. City of San Jose, 141 Cal. App. 4th 1336, 1352 (2006); Save Round Valley Alliance v. |

Jefier Mangeis -
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County of Inyo, 157 Cal. App. 4th 1437, 1460 (2007). Additionally, the use of unduly narrow
project objectives violates CEQA. ' In Re: Bay, Delta Coordinated Environmental Impact Report
Proceedings, supra, 43 Cal. 4th at 1166 ("a lead agency may not give a project's purpose an

- artificially narrow description"). Despite these requirements, the City has uncriticalty adopted
the developer's objectives and narrowly applied them in an manner that guarantees no viable
alternative to the developer's preferred project -

Among the accepted objecuves is the assertion that the Project can promote a
_core_bngevelopmg_onlsLthe— _
absolute maximum floor area ratic ("FAR") for the Project Site. This assertion is not only baldly
self-serving with regard to the developer, but also ignores the fact that competmg pohcy
objectives exist to profect property and public health and safety. Simply maximizing FAR at the
expense of compliance with Planning Code requirements, for example, setback requirements,
results in a project with significant effects that exceed those associated with simply building a
project with slightly reduced square footage (or the same square footage in a d1ffere11t
: :conﬁgurahon) ‘ .

Further the last objective hsted the provision of an "adequate return for the
bulldmg s-investors" - is not only self: -serving but also the kind of objective that promotes
arbitrary and summary dismissal of potential alternatives to a project that could reduce or avoid
the Project's significant environmental effects. The EIR makes no effort to quantify what an
"adequate return" means, though from the selection of alternatives it apparently means that no
code-compliant structure would satisfy investors' expectations, a transparent claim unsupported
by any substantial evidence. If the BIR seeks to avoid analyzing or adopting an alternative on
this basis, it must define "adequate return” and provide substantial evidence to demonstrate how
the two new-bulldmg alternatives in the EIR Would fail to meet this objective.

However, even assuming that e1ther alternative (or a code comphant alternatlve
with identical square footage) may reduce the profits expected by building investors, "[n]o single
factor [such as cost] establishes a fixed limit on the scope of reasonable alternatives." CEQA
Guidelines § 15126.6(f)(1), Goleta II, supra, 52 Cal. 3d at 566; Save Our Residential :

- Environment v. City of West Hollywood, 9 Cal. App. 4th 1745, 1753, n.1. (1992). Further, an .
alternative is not infeasible simply because it would be more expensive or less profitable to the -
- private applicant. Goleta I, supra, 197 Cal. App.3d at 1180-83. CEQA specifically states that the
fact that an alternative would cost more to construct or would result in less revenue for the '

~ developer does not constitute an adequate ba51s for rejection of that alternatlve 14 CCRrR

§ 15126 6(t)(1) (c1t1ng Goleta I). : -~ ‘

" Clearly, if an objectwe of the project is an adequate return to the Pr01ect Sponsor
then an analysis of what an adequate return may be must be provided within the EIR. The EIR
fails to discuss thJ.S standard at all and as a result is madequate, deﬁc1ent and must be modlﬁed.

| MBMEs e,
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IV. - THE EIR PROVIDES NO MEANINGFUL DISCUSSION OF COMPLIANCE
' ‘WITH APPLICABLE PLANS :

The EIR’s discussion of the "Accountable Planning Imtxauve and the General
Plan defers all discussion and findings of consistency with respect to the City’s "Priority
Policies" to the Planning Commission and/or Planning Department. The EIR provides no
analysis. of compliance with these clearly applicable plans and policies, but rather vaguely
suggests that appropnate findings Wﬂl be made durmg cons1derat10n of the PI‘O_]eCt T]ns directly

the proposed project and apphcable plans 14 CCR §§ 15 125 (d)—(e) The EIR thus completely
deprives the public and decisionmakers of an opportunity to evaluate the relationship of the
-Project to these public planning documents and to consider and comument on the policy trade-offs
inherent in considering and approvmg any major project. '

: Further, the rcsponse to Comment PP2 mcorrectly asserts that "an EIR is not

intended to evaluate policy aspects of a proposed project.” See p. C&R-7. This claim
~ ‘completely misstates the law: as stated above, sections 15125(d)—(e) of the CEQA Guidelines
- specifically require a discussion of the consistency of a project with a range of applicable plans
and policies. In addition,. despite the assertion of Comment PP2, the list of the types of plans to
which this requirement applies does not necessarily exclude voter-approved measures: an

"applicable" plan is a plan that has already been adopted and thus legally applies to a project.
See Chaparral Greens v City of Chuld Vista, 50 Cal. App.4th 1134, 1145 n2 (1996); see also.
Sierra Club v City of Orange, 163 Cal App. 4th 523, 543 (2008). A project consistent with
applicable plans may still have significant environmental effects. City of Antioch v City Council,
187 Cal.App. 3d 1325 (1986).  Thus if Measure M apphes to the Propct the City must evaluate
and d1sclose any mcons1stenc1es with it in the EIR. . ‘

_ Accordmg to the response to commcnt PP2, "Planning Department and Plannmg
Commission practice" places this required analysis in a staff report that remained unavailable to
the public or decisionmakers until well after circulation of the Draft and Final EIRs. This
directly contravenés the requirements of CEQA, as described above, and deprives
decisionmakers and the public of any meaningful opportunity to review and comment on that -
analysis. Thus, the City must revise the EIR to include thc pohcy analysis and rcc1rcu1ate the
EIR for public rewew and comment on that analys1s »

V.  THE CITY MUST CONSIDER IMPACTS ON 50 BEALE

* In its response to Comment ALT-1, the City attempts to argue that environmental
effects simply do not include those on "1nd1v1duals such as tenants in or owners of an adjacent
building." Not only is this incorrect but it is totally inconsistent with the entire purpose and

- objectives of CEQA_ CEQA draws no distinction between “private” versus “public” impacts on
things such as views: it simply requires an EIR to analyze the significant effects a project might
have. Cf. Quail Botanical Gardens Foundation, Inc. v. Czty of Encinitas, 29 Cal App.4th 1597,

- 1604 (1994). Put another way, even if CEQA miay not require the City to protect private views,

o o -  JMBM s,
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it does require the City to analyze the 51gn1ﬁcant effects a prOJect may have on private views and
to mitigate those impacts if feasible. For instance, Appendix G to the CEQA Guidelines states
- that a project will normally have a significant effect on the environment if it will “have a
- substantial adverse effect on a scenic vista.” CEQA Guidelines, App. G, Section 1 - Aesthetics.

Section 15065(d) of the CEQA Guidelines further supports this conclusion asit
makes it clear that the environmental effects to be avoided are those that “will cause substantial
adverse effects on human beings, either directly or indirectly.” See also, Pub. Resources Code §

——ﬂﬂﬂﬂ[ﬁ[]]us_the_polmf_the_state to: . . . [ensure] that the long-term protection of the
environment, consistent with the prov1810n of a decent home and suitable living environment for
every Californian, shall be the guldmg criterion in public decisions.”]

: " The EIR also prov1ded insufficient detail regarding its study of the air quality
impacts from the venting of the mechanical systems of 350-Mission Street into the encroachment
area allowed by the Planning Commission approval. Table 6 of the EIR merely provides a.
generic listing of emissions, and makes no effort to d1fferent1ate mobile sources (vehicles) from

: 'statlonary ones (such-as HVAC systems) ' : :

. - The City's attempt to introduce a new distinction in CEQA between public and
private ownership defies logic. Under the City's view of the law, all of the visual effects or air
quality impacts of a pr01ect on private property could be ignored. This novel approach could be
expanded to include air effects, traffic effects, biological effects, and others. Presumably, if a
project were surrounded by private development, there would be no requirement to even prepare

- an EIR. Fortunately for the private property owners in this state, the City's position is not the
law. The City cannot SJmply 1gnore potential significant adverse envn'onmental lmpacts on 50
- Beale or other private property m the vicinity of the Pro_]ect :

VL. THEEIR CONTAINS OTHER DEFICIENCIES

The Pro;ect’s EIR is not legally sufﬁc1ent in several other areas, mcIudmg 1
traffic impacts (the Conclusions section of the traffic analys1s fails to disclose significant -
unavoidable impacts created by Project construction); (2) aesthetics (there is no discussion of the

 type or form of exterior lighting, rendering the EIR’s conclusion that lighting impacts would be
less than significant unsupported, nor is there any discussion regarding the obstruction of natural -
light by the mechanical projection); (3) air quality - the BIR failed to study the potential noxious
odors from the mechanical ventilation system that is immediately adjacent to 50 Beale, fails to

-address fume exhaust from the proposed restaurarit, and rests on an a meaningless and
unenforceable requirerhent to use Tier 4-compliant construction equipment when “feasible,”

' contrary to the request of the Bay Area Air Quality Management District; (4) noise and vibration
(the Initial Study does not evaluate the noise associated with the operation of an 800-kw rooftop -

* diesel generator, the noise generated from the mechanical projection located only twelve feet
from 50 Beale, the potential noise and vibration effects associated with the exhaust air from the
mechanical pr01ect10n, or the fact that a potential noise impact could occur irrespective of
whether the City's n01se standards are met, and fails to éven attempt to substantlate how a

Jefler Mangels
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mechanical projection a mere twelve feet from a neighboring structure could be adequately

shielded for operational noise, where most shielding is designed for roof-top units); (5) the Initial |
Study does not quantify the vibration or effects of potential construction pile-driving; and (6) -
‘open space (the EIR contains no discussion as to whether the Project’s proposed indoor open

space meets the criteria specified or the City Code).

VIL CONCLUSION

As demonstrated above, the Project’s EIR is legally deﬁc1ent in several
substantial and fundamental ways. The City cannot simply uncritically accept the Project put
forth by the developer, and cannot simply assert that certain environmental impacts simply do
not matter and need not be studied. Rather, the City must modify the EIR to study a proper
- range of Project alternatives, adequately disclose and address the Project's adverse environmental
impacts on surrounding properties, and recirculate the EIR for public comment. Absent
modification and recirculation, the City will have certified a legally unsustainable BIR.

BENJAMIN M. REZNIK
DAVID P. CINCOTTA
~ ALEX DEGOOD of |
Jeffer Mangels Butler & Mitchell LLP
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350 Mission Street

Reception:
: 415.558.6378
DATE: March 21, 2011
TO: : Angela Calvillo, Clerk of the Board of Supervrsors Pc
. 415.558.8408
FROM: Bill Wycko, Environmental Review Officer — (415) 558-9048 S
Brett Bollinger, Planning Department (415) 575-9024 ‘ S Fiﬁ;:ﬁfﬁgt"i ,
. rmation:
RE: - BOS File No. 110261 [Planning/Building Case No. 2006.1524E] 415.558.6377
- Appeal of Certification of an Envuonmental Impact Report (“EIR”) for - :
S o 350 Mission Street
HEARING DATE: - March'29,2011 -

ATTACHMENTS:

A. Draft Environmental Impact Report (dehvered under separate cover)

Comments and Responses Document (delivered under separate cover)

C Letters from ' Appellant Alex DeGood to Planning ' Commission
concerning EIR certification (February 10, 2011) and Appeal letter to
Board of Supervisor (March 2, 2011), with Planning Department Major
Environmental Analysis Division (MEA) staff responses included.

D. Planning Commission Motion 18265 (EIR Certification Motion)

E. Planning Commission Motion 18266 (CEQA Findings)

F. Planning Commissic')n Motion 18268 (Section 309).

=

PROJECT SPONSOR: Dan Frattln Reuben & ]umus LLP on behalf of GLL US Ofﬁce L.P.
‘ (“Project Sponsor”)

. APPELLANTS:, ~ Alex DeGood, ]IMBM LLP (“Appellants”)

'INTRODUCTION

This memorandum and the attached documents are a response to the letter of appeal to the Board of
Supervisors (the “Board”) of the Planning Commission’s (the “Commission”) certification of an’

' Environmental Impact Report pursuant to the California Environmental Quality Act (”CEQA
Determination”) for a pro]ect at 350 Mission Street (the ”Pro]ect”) -

The Pla_nnmg Department (the “Department”), pursuant to CEQA, the CEQA Gmdelmes, and Chapter 31
of the San Francisco Administrative Code, presented a final environmental impact report (”FEIR”) for the
project at 350 Mission Street for certification by the Commission. On February 10, 2011, the Commission
certified the FIR, finding that the FEIR was adequate, accurate and fulfilled the Clty s requirements
pursuant to CEQA, the CEQA Guidelines, and Chapter 31 of the San Francisco Administrative Code. The
Commission also adopted CEQA Findings, mclud_mg a Statement of Overriding Conmderauons, prior to
approvmg the project.

*To vnew full document

‘Memo : ' _ _l Request file #Ml\
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' The decision before the Board is whether to uphold the Comnussmn s decision to certify the EIR and
deny the appeal, or to overturn the Commission’s decision to certify the E]R and return the project to the
Department for staff to conduct additional environmental review. ’

SITE KDESCRIPTION & PRESENT USE

The project site, located at 350 Mission Street, on the northeast corner of Mission and Fremont ‘Streets, is
on Assessor’s Block 3710, Lot 17. The site is within the C-3-O Downtown Office Use District and the 550-
'S Height and Bulk District (550 foot height limit; setbacks required for floors above building “base”).

The C-3-O district is described in Planning Code Section 210.3 as consisting primarily of high quality office
development focusing on ﬁnance, corporate headquarters, and service. industries, and serving as an
employment center for the region. It permits office uses and retail sales (including restaurant) and
‘personal services uses. The C-3-O District permits a base floor area ratio (FAR) of 9:1. In this district, a
maximum. FAR of 181 is permltted with transfer of development rights (TDR), and the pro]ect as’
proposed, would have a FAR of 18:1. .

The approximately 19,000-square-foot project site is generally flat with an elevation of 3 feet, SFD at the
corner of Mission and Fremont Streets. The site is currently fully occupied by a four-story, approximately
60-foot-tall building providing about 95,000 square feet of floor area, including a 13,000-square-foot
basement. Approximately 72,000 square feet of office space, previously occupied by Heald College, and

10,000 square feet of retail space occupy the existing building. No off-street parking spaces or loading
spaces are currently provided. The building was built in 1923 and is not historically 51gmf1cant There are
nine esthng street trees along the Fremont and Mission Street frontages

Development in the vicinity consists primarily of ofﬁce space above ground-floor retail stores. The block
on which the project site is located contains three high-rise office buildings, in addition to the four-story
office and retail building on the project site. There are also office towers to the west. The Transbay Transit
- Terminal is located diagonally across the intersection of Fremont and Mission Streets from the project
 site. Immedlately south of the site, across Mission Street, is the newly constructed Millennium re51denttal

tower.

PROJECT DESCRIPTION

The proposed project would consist of a 24-story, approximately 350-foot-tall office tower (mechanical
screen reaching a height of approximately 374 feet) with office uses occupying approximately 356,000
square feet on floors 5 through 24 (the bqudmg would have no floor 13, nor floors 3 or 4), plus three
- levels of parking below grade level. The ground floor would have a height of 50 feet, equaling
approximately 3 to 4 stories, and a mezzanine level would be incorporated within this space.
Approximately 6,600 square feet of retail and restaurant space would be divided into four spaces on the
ground floor and the mezzanine. Pedestrian entrances would be located on the Fremont and Mission
Street frontages and would open to a 50-foot-tall lobby, which would include part of the mezzanine floor
that would be open to the ground floor. The lobby would function, in part, as an enclosed publicly
accessible open space, including internal access to the retail space and a wide stairway to the mezzanine
that would double as public amphitheafer style seating.

$AN FRARCISCO )
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_Vehicle and freight loéding access would be via an approximately 33-foot-wide two-way driveway on

Fremont Street on the northwest corner of the project site. The northern portion of the ground floor
would indude four off-street freight loading spaces, and building service spaces. Three basement levels
would provide 61 parking spaces; 64 bicycle parking spaces; building services and mechanical space; and
a fitness center for use by building tenants, along with eight showers and lockers that could also be used
by bicyclists. The rooftop mechanical space would contain elevator machinery, building heating and
cooling equipment, electrical equipment, and a diesel-powered emergency generator.

The building would contain approximately 340,000 “gross square feet” (square feet of gross floor area), as
measured in accordance with the San Francisco Planning Code, Section 102.9, consisting almost entirely of -
office space. To meet the Planning Code open space requirement of one square foot per 50 square feet of
gross floor area in the C-3 District, a total of 6,800 square feet of publicly accessible open space would be
required. For the purposes of this requirement, the enclosed lobby and public seating areas would be

- considered an -“indoor park.” The Planning Code (Section 138) and Downtown Plan element of the San

)

Francisco General Plan consider an enclosed indoor park to be one form of “open space” that may be used
for the purposes of satisfying this requirement, assuming apphcable guldehnes are met.

'Ihe proposed pro]ect would be constructed atop a mat foundatlon Excavation for the basement. and :
foundation would extend to approximately 50 feet below grade, and would require removal of
appronmately 35,000 cubic yards of soil. .

The project’s office component (spanning from approximately 55 to 375 feet in height) would have no

- setbacks from the property line along the west (Fremont Street) and south (Mission Street) facades. The

east facade would generally be set back between 6.5 and 14 feet from the east property line (12.5 to 19 feet
from the building at 50 Beale Street). The north facade would be set back about 6.5 feet from the north
property line (about 45 feet from the building at 45 Fremont Street). These interior setbacks would not
comply with the requirements of Planning Code Section 132.1(c) for separation of towers which requires a
setback of 15 feet beginning at a height of approximately 103 feet. Above 300-feet in height, the setback -
gradually increases to a maximum of 21 feet at the top of the mechanical screen., The proposed project
therefore requires an exception. The proposed project would also require an exception to the Planning
Code Section 270 requirements for building bulk, for the portion of the building considered the upper

- tower (above 220 feet), because the tower would exceed both ‘the permitted diagonal plan dimension

(approximately 178 feet, compared to 160 feet permitted), as well as the permitted average floor area
(about 15,000 square feet, compared to 12,000 square feet permitted). In addition, the proposed project

~ would require an exception from the requirements for ground-level winds (Planning Code Section 148)

because it would cause one additional exceedance of the pedestrian comfort criterion and would not
eliminate all existing exceedances. The proposed project also requires an exception to create a curb cut on
Fremont Street, which is identified as a Transit Preferential Street in the General Plan (Planning Code
Section 155(r)). All exceptions would be permitted under Plannmg Code Section 309, Permit Review in C-3
Districts. The project also requires a variance from Planning Code Section 155(s)(5)(A) due to the 33-foot
width of the shared parlqng and loading garage entry, which exceeds the’ maximum permitted Wldth of
27 feet. :
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BACKGROUND

The project sponsor filed an application on December 21, 2006, for the environmental evaluation of the

proposed 350 Mission Street project. On June 1, 2010, the Planning Department sent a Notice of

Preparation (NOP) and Initial Study to governmental agencies and organizations and persons interested

in the project requesting -comment on environmental issues that should be addressed in the EIR. The

Planning Department also conducted a public scopmg meeting, on July 22, 2010, to receive oral comments
- on the scope of the EIR :

Draft EIR
On September 15, 2010, the Department pubhshed the Draft EIR Notices of Availability of the Draft EIR

and of the date and time of the public hearing were posted near the project site on September 15, 2010, -
~ and copies of the Draft EIR were mailed or otherwise delivered to a list of persons requesting it. Notices’

of Availability were mailed to- adjacent property owners and occupants to the Department’s list of
persons requesting such notice and to government agencies. (State agencies received copies of the Draft
EIR through the State Clearinghouse). A Notice of Completion was filed with the State Secretary of
Resources via the State Clearinghouse on September 15, 2010. The period for acceptance of public
- comments ended on November 2, 2010; th13 penod included a 1- -day extension of the original comment

. penod

On October 28, 2010, the Commission held a duly advertised public hearing to receive public comments
. on the Draft EIR.

Issues raised regarding the Draft EIR included the following main topics: ‘

1. Planning Code Exceptions; - :
2. Inadequate analysis of the conflict with Downtown Plan policies concerning pedestrian-level
winds, building bulk, and shadow and accompanying excephons to sections of the Planning Code
. that implement these policies; :
* Visual effects, including loss of privacy of enshng residents;
Pedestnan safety issues resulting from project traffic;
Noise and air quality and impacts; _
New shadow that would be cast by the project;
' Adequacy of Alternatives analysis; and
Cumulative Construction impacts.

NSO W

Comments and Responses

The Department prepared responses to comments about the Draft EIR, prepared revisions to the text of
the Draft EIR in response to comments or based on additional information that became available during
the public review period, and corrected errors in the Draft EIR. This material ‘was presented in a

Comments and Responses document, which was published on January 21, 2011, distributed to the = -

Commission and all parties who commented on the Draft EIR, and made available to others upon request
at Department offices. The Department fully responded to all comments that had been received as of that

date.

SAR FRARCISCO
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A

On February 10, 2011, the Commission held a hearing to consider certification of the EIR. At the hearing,
the Commission found that the Final FIR reflected the independent judgment and analysis of the City
and County of San Francisco. The Commission found that the FEIR was adequate, accurate and objective,
and that the Comments and Responses document contained no significant revisions to the Draft EIR. The
Commission certified the completion of the FEIR in complince with CEQA, the CEQA Guidelines, and -
Chapter 31 of the San Francisco Adminisirative Code.

Project Impacts

The EIR found that the proposed project would result in a s1gmﬁcant and unavoidable environmental
. effect with respect to air quality (potential health risk due to exposure to diesel particulate matter and
fine particulates [PM2.5] emitted during construction) and potentially significant cumulative
transportation ‘ impacts during construction. The EIR also identified mitigation for significant
transportation’associated with. potential corflicts between pedestrians and Golden Gate Transit buses, .
and vehicles using the proposed parking garage and loading dock via the.proposed driveway on
Fremont Street, and with respect to oversize trucks using the loading dock. Other impacts were found to
~ be less than significant, either in the EIR or in the Initial Study, including those related to aesthetics,
cultural (archeological and historical) resources, shadow, wind, traffic, transit, and parking, operational’
air quality, energy, noise, and population and housing, in some cases with mitigation measures identified

: CEQA Findings and Statement of Ovemdmg Considerations

As described in CEQA Guidelines Section 15093, if a proposed project has significant effects that are

identified in the FEIR, but which are not avoided or reduced to a less-than-significant level, the City must
" indicate that any such unavoidable significant effects are acceptable due to overriding financial,
technological, social, or other policy considerations. This is known as a Statement of Overriding
Considerations. In preparing such a statement, the City must balance the prescribed types of benefits.of
the proposed project against its unavoidable environmental risks. If the benefits.of a project outweigh the
unavoidable adverse environmental effects, the adverse environmental effects may be considered
acceptable (CEQA Guidelines Section 15093).

Following certification of the EIR on February 10, 2011, the Commlsmon considered and approved CEQA
Findings with a Statement of Overndmg Considerations when it approved the pro]ect (see Attachment
E).

APPELLANTS' ISSUES AND PLANN_IN_G DEPARTMENT RESPONSES

- Appellants have not raised any substantial new issues. For each point raised in the Appellants’ appeal
letter and attachments, the Board is directed to the particular pages in the Draft EIR and the Comments
and Responses document where the issue was addressed. These documents, Attachments A and B

" respectively, were provided to the Board of Supervisors under separate cover on March 14, 2011. The
issues raised are presented in full below and are followed by the Deparhnent’ s Tesponses.

SAN FRANSISCO : . . ’ 5
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RESPONSES TO SPECIFIC ISSUES RAISED ON APPEAL

This section of the appeal response contains the Department’s discussion of the points raised in the
appeal letter. The appellant’s submitted a letter to the Planhing Commission prior to EIR certification
that was more extensive than the appeal letter, so the points raised in that letter are also incdluded and
responded to in this section.

Issue 1: SetBacks, Bulk, and Encroachment.

Comment 1(a): “The Planning Commission’s certification of the Project EIR constituted an abuse of
discretion. The EIR does not sufficiently address 51gmf1cant environmental lmpacts on 50 Beale Street
related to the Project’s tower setback and bulk exceptions.” :
(Alex DeGood, JMBM LLP, EIR Appeal Letter, March 4, 2011)

Comment 1(b): “To date, there has been minimal and insufficient analysis, public debate or discussion
among the Project developer and affected neighboring property owners as to why the Project’s non-
conforming tower setback and bulk exceptions to the requirements of Planning Code sections 132.1(c)
and 270 are advisable or necessary. As noted in the EIR, the Project will encroach significantly into the
required 15 foot setback up to 300 feet and the required 21 foot setback from 300 to 375 feet on the east
property line against the Adjacent Property. This would result in a very narrow separation of
approximately only 12.5 feet between the Project and the Adjacent Property, rather than the 21 feet that
would result from a code compliant project (and 27 feet above 300 feet in height).”

“These encroachments into the required setback are far from insubstantial, and will create a massive
curtain of glass and other elements only 12.5 feet from the Adjacenit Property. It is notable that the
Project’s proposed 40 foot wide "mechanical element” will cause the worst of this unwarranted
encroachment. As a result, it appears that the Adjacent Property is to bear the brunt of the Project’s
"backside", where structurally necessary but architecturally uninspired elements are placed. The Project’s
Planning staff report, while dubiously stating that this encroachment will not impact the ' appearance" of
tower separation, entirely overlooks the certain impacts to the Adjacent Property.”

(Alex DeGood, JMBM LLP, Planning Commission EIR Certification letter, February 10, 2011)

Response 1: CEQA requires analysis of the physical environmental effects of a project. The fact that a
project might require one or more exceptions as permitted under the Planning Code does not in and of
itself constitute a physical effect. Conversely, a project that requires no exceptions could still be found to
result in one or more significant impacts. Thus, it does not follow logically that exceptions under the Code
-.would necessarily be evaluated as significant adverse effects on the environment. While compliance with
plans and zoning and required approvals are topics that are discussed 1 in EIRs, the evaluation of their ’
. environmental effects focuses on their potential to- result in significant environmental effects, per

‘Appendix G of the CEQA Guidelines. :

As noted in the appellant’s comments, the EIR states that the proposed project would require an
exception to the Planning Code Section 270 requirements for building bulk, for the portion of the building
6
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considered the upper tower (above 220 feét), because the tower would exceed both the permitted
diagonal plan dimension (approximately 178 feet, compared to 160 feet permitted), as well as the -~
permitted average floor area (about 15,000 square feet, compared to 12,000 square feet permitted). The
Department considers a project that requires a discretionary approval such as an exception, variance, or
Conditional Use permit to be in compliance with the Plannin g Code because such approvals are provided
fori in the Planning Code.

' The 350 Mission Street EIR accurately characterizes proposed bulk exceptions throughout the document
including the Project Description (pp. 13, 21, and 22) and Chapter III, Compatibility with  Existing Zonmg
.and Plans (pp. 31 - 32). As'noted on p. 31 of the EIR, and as shown in Figure 4, p. 10, the project would
be set back from its property line above the building base for about 14 feet for.most of the length of the
project’s eastern facade. However, as proposed, a 40-foot-wide mechanical element would extend about
7.5 feet into this setback midway along the length of the building, reducing the property line setback to.
about 6.5 feet for this 40-foot portion of the project’s eastern facade. As stated on FIR p- 13, the Planning
Code requires a “15-foot setback from the top of the building base to a height of 300 feet, increasing to 21
feet at the 375-foot top of the. ‘building crown, or parapet.” Because the building at 50 Beale Street is set
back about 6 feet from its westerly property line, the actual physical separation of the proposed project
from the building at 50 Beale Street would be about 20 feet, except for the portion of the project site
within the 40-foot-wide mechanical element, where the physmal separation from the 50 Beale Street
bu.lldmg would be about 12.5 feet. - ' ; :

The physical effects of the setback and bulk exceptions that are requested for the proposed pro]ect are
-analyzed in relevant sections of the EIR, including Section IV.E, Wind, p. 104, and Section IV.F, Shadow,
p- 113, as well as Section E.2, Aesthetics, of the Initial Study, EIR Appendix A, p. 20. In particular, the
visual simulations in Figures 9 and 10 of the Initjal Study, EIR Appendix A, pp. 26 and 26, show the
proximity of the proposed project to the adjacent building at 50 Beale Street. Aesthetic effects analyzed in
the EIR, including the Initial Study, are generally those that would be readily apparent to the general
public, as opposed to effects on individuals such as tenants in or owners of an-adjacent building whose -
views may be obstructed or exposure to light reduced. It is noted that a number of California appellate
courts have held, in the case of aesthetic impacts generally, that relevant considerations include whether
the impact would be widely observed, particularly from public viewpoints.

The physical effects of the setback and bulk exceptions that would be required for development of the
project are analyzed in relevant sections of the EIR. Wind effects analyzed in EIR found that the project as
proposed (including the requested exceptions) would not result in a significant effect on pedestrian-level
winds. As described in the EIR, the project would result in relahvely minor cha.nges in wind speeds: as
stated on EIR p.110.

Regarding the granting of exceptions to Planning Code requirements under Section 309 for the proposed
' project, this is a policy decisiori that is made by the Planning Commission on a case-by-case basis. To the
extent that the granting of such exceptions would result in physical impacts, those impacts are analyzed
in the EIR. The fact that a project would require one or more exceptions to Planning Code requirements
does not, in itself, indicate that the project would have a significant physical effect on the environment.

SAN FRARSISSS - : i ’ 7
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Issue 2: Code Compliant Alternative.

Comment 2(a): “[The] Project EIR does not properly examine Project alternatives.”
(Alex DeGood, ]MBM LLP, EIR Appeal Letter, March 4, 2011)

Comment 2 : “The Owner again notes, as it did in the DEW letter, ﬂxat these impacts could be avoided.
by simply constructing a code compliant building. The EIR dismissed this possibility, merely stating that.
- potentlal impacts on the Adjacent: Property did not rise fo the level of significant project impacts, and
thus required no further analysis. While that is possibly true for CEQA purposes, this Commission’s
mandate is to shape development that does not unnecessarily impact major City properties or
communities.” ' : ' ' -

“Construction of a code compliant building would not require a reduction in square footage or a radical
altering of the basic Project design. It would, however, significantly reduce the Project’s impact on the
Adjacent Property. At a minimum, the Owner requests that the Commission analyze the pros and cons (if
any) of a code compliant building, and work towards a mutually acceptable design not only for the

- Owner, but neighboring property owners.”
(Alex DeGood, JMBM LLP, Planmng Commission EIR Certification letter, February 10, 2011)

Response 2: CEQA requires that alternatives be evaluated in an EIR that would “avoid or substantially
" lessen any of the significant effects of the project,” yet “would feasibly attain most of the basic objectives
of the project” (CEQA Guidelines Section 15126.6(a)). The range of alternatives evaluated in the EIR is
consistent with CEQA requirements and with the Planning Department’s typical practice. As previously
discussed, exceptions and other discretionary approvals are provided for under the Planning Code,
“aspects of a project that require such approvals are considered code-compliant and it is not necessary or -
required to consider alternatives that eliminate the need for any discretionary approvals.

The EIR identified significant unavoidable effects from the project associated with construction-period
transportation and construction-generated air quality emissions. In addition to the N6 Project alternative
required under the CEQA Guidelines, the EIR also analyzed two project alternatives: one that would
construct a bmldmg that did not require bulk exceptions (Alternative B) and one that excluded the
proposed three level parking garage (Alternative C). The EIR analysis of Alternative B, the
Code-Complying Bulk Alternative, concluded that this alternative would result i in the same significant
and unavoidable impacts as the project, as described on DEIR p. 133. The proposed project would have
1ess—ﬂ1an-51gmﬁcant impacts with respect to shadow, wind, and aesthetics, which are associated with
building bulk; the EIR finds that the Code-Complying Bulk Alternative would also have less-than-
significant impacts for these same environmental topics. Because the focus of an EIR’s alternatives
analysis is intended to be on means of avoiding or reducing significant impacts of the proposed project,

* further detail in the analysis of these less-than-significant impacts is not required for Alternative B.

In making decisions about project appro;/al, the Planning Commission is not required to approve either
the proposed project or any of the alternatives presented in the EIR. The EIR must evaluate a range of
reasonable alternatives to the project, and the Planning Commission may consider changes to the project
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' as proposed that are vviﬂri.tr-ﬂ1at range. Therefore, the selection of alternatives in no —.way prevents or
denies the Commission its full approval discretion for the project.

Issue 3: Open Space.

: Com.ment 3: “The Project’s proposed encroactiment into the required setback next to the Adjacent

. Property will significantly degrade pedestrian access to the large plaza to the north of the Adjacent

Property, creating a dark and. desolate alley through which pedestrians would pass. It is notable that at a
time when the City has advocated pedestrian linkages between transit, open space and commercial
centers that the Project proposes to degrade the connection between Market Street, the Beale Street Plaza,
Mission Street, and the Transbay Terminal.” ' '

“Indeed, it appears the commitment to open space and pedestrian linkages has diminished significantly
since the construction of the Adjacent Property” over 40 years ago, as the Adjacent Property provides
publicly accessible space that is truly open (as oppédsed to being housed in a building lobby) at a level far
in excess of that proposed by the Project. Here again, construction of a code compliant building would
allow for a much w1der, more open pedestrian pathway connedmg Mission Street to the Beale Street
- Plaza.”

- (Alex DeGood, JMBM LLP, Planning Comrmssmn EIR Certification letter, February 10, 2011)

Response 3: Under existing conditions, there is a privately owned, publicly accessible open space

- (POPOS) located along the north side of the project site, between the existing building at 350 Mission
Street and the adjacent building to the north at 45 Fremont Street. There is also a pedestrian connection
from Mission Street to both the Fremont Street POPOS and the Beale Street Plaza along the west side of |
the 50 Beale Street building located partially under an overhang of that building. The proposed project
wotild maintain this pedestrian connection and would not substantially degrade pedestrlan access to the
Beale Street Plaza. No significant impacts associated with the character of the open space proposed as
part of the project were identified in the EIR. :

CONCLUSION

Appellants have not raised any new issues relative to CEQA review that were not previously addressed
_ in the Draft EIR and/or in the Comments and Responses document, nor have appellants provided any
substantial evidence to refute the conclusions of the Department with respect to. the project’s physmal
environmental effects under CEQA

For the reasons state’d above the Commission’s certification of the EIR complies with the requirements of
CEQA, the CEQA Guidelines and Chapter 31 of the San Francisco Administrative Code. The Department,
therefore, recommends that the Board uphold the Commission's declsmn to certify the EIR and deny the
' appeal
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Alex DeGood o . 1900 Avenue of the Stars, 7th Floor

Direct: (310) 201 -3540 " Los Angeles, California 90067-4308
Fax: (310) 712-3348 , {310) 203-8080 (310) 203-0567 Fax

. AMD@jmbm.com C 4 .~ www,jmbm.com’
. ' Ref: 71498-0001
February 10, 2011

VIA EMAIL and HAND DELIVERY
Christina Olague, President -
Ron Miguel, Vice President

Michael Antonini, Commissioner
Gwyneth Borden, Commissioner
Kathrin Moore, Commissioner
Hisashi Sugaya, Commissioner
Rodney Fong, Commissioner

San Francisco Planning Commission
1 Dr. Carlton B. Goodlett Place
Room 400 ’ _

San Francisco, CA 94102

Re: 350 Mission Street

Dear Pre51dent Olague, Vice President Mlguel and Members of the Commlssxon o

This office represents 50 Beale Street Property LLC, the owner ("Owner") of the
real prop erty located at 50 Beale Street (the "Adjacent Property™). The Adjacent Property is an -
architecturally significant 24 story, 662,000 square foot Class A office property located
immediately northeast of the above-referénced proposed redevelopment project (the "Project”).
On November 2, 2010, we submitted comments on the Project's draft environmental impact
report ("DEIR"), focusing on concerns related to the Project's bulk, substantial encroachment

into a required setback, construction noise and v1brat10n and design of enclosed public open
- space (the "DEIR Letter"). '

- As a general matter, the Owner continues to beheve that the Project has the
potermal to serve as a positive redevelopment. However, after reviewing the comments and
responses on the DEIR, and the Planning Department's staff report on the Project (which, it
should be noted, was only made available online within the last several days), the Owner
maintains concerns regarding the Project's impact on the Adjacent Property and the surrounding
area, and requests important mod1ﬁcat10ns to mitigate said unpacts which we believe are readﬂy
achlevable

A Limited Liability Law Partnership Including Professional Corporations / Los Angeles » San Francisco » Orange County
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Christina Olague, President
February 10, 2011
Page 2 :

I BULK AND ENCROACHMENT :

, To date, there has been minimal and insufficient analysis, public debate or
discussion among the Project developer and, affected neighboring property owners as to why the
Project’s non-conforming tower setback and bulk exceptions to the requirements of Planning
Code sections 132.1(c) and 270 are advisable or necessary.  As noted in the EIR, the Project will |
encroach significantly into the required 15 foot setback up to 300 feet and the required 21 foot
* setback from 300 to 375 feet on the east property line against the Adjacent Property. This would

result in a very narrow separation of approximately only 12.5 feet between the Project and the
’ Adjacent Property, rather than the 21 feet that would result from a code compliant project (and
27 feet above 300 feet in height). : ' - "

These encroachments info the required setback are far from insubstantial, and will create
a massive curtain of glass and other elements only 12.5 feet from the Adjacent Property. Itis
~ notable that the Project's proposed 40 foot wide nmechanical element" will cause the worst of
this unwarranted encroachment. As a result, it appears that the Adjacent Property is to bear the
~ brunt of the Project’s "backside", where structurally necessary but architecturally uninspired -
clements are placed. The Project's Planning staff report, while dubiously stating that this
encroachment will not impact the "appearance” of tower separation, entirely overlooks the
 certain impacts to the Adjacent Property. " : ‘

. CODE COMPLIANT ALTERNATIVE

, The Owner again notes, as it did in the DEIR letter, that these impacts could be avoided

by simply constructing a code compliant building. The EIR dismissed this possibility, merely
stating that potential impacts on the Adjacent Property did not rise to the level of significant
project impacts, and thus required no further analysis. While that is possibly true for CEQA -
purposes, this Commission's mandate is to shape development that does not unnecessarily impact
major City properties or communities. ' s ' ‘

_ Construction of a code compliant building would not require a reduction in square
footage or a radical altering of the basic Project design. It would, however, significantly reduce
the Project's impact on the Adjacent Property. At a minimum, the Owner requests that the
Commission analyze the pros and cons (if any) of a code compliant building, and work towards a
mutually acceptable design not only for the Owner, but neighboring property owners.

I OPENSPACE

o The Project's proposed encroachment into the required setback next to the Adjacent
Property will significantly degrade pedestrian access to the large plaza to the north of the

Adjacent Property, creating a dark and desolate alley through which pedestrians would pass. It is
notable that at a time when the City has advocated pedestrian linkages between transit, open N
" space and commercial centers that the Project proposes to degrade the connection between

Market Street, the Beale Street Plaza, Mission Street, and the Transbay Terminal. . -

TMBM| e
Butler & Mitcheliur
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Christina Olague, President
February 10, 2011
Page3 .

Indeed, it appears the commitment to open space and pedestrian linkages has diminished
significantly since the construction of the Adjacent Property over 40 years ago, as the Adjacent
Property provides publicly accessible space that is truly open. (as opposed to being housed in a-
~ building lobby) at a level far in excess of that proposed by the Project. Here again, construction

of a code compliant building would allow for a much wider, more open pedestrian pathway

connecting Mission Street to the Beale Street Plaza.

~ IV. CONCLUSION

This hearing comes only two weeks after the release of responses and comments on the
DEIR, and only days after the release of the Project's staff report (which did not provide enough
. time to communicate to the Commission the customary eight days before the hearing). Further,
at no point has the Project’s developer or counsel reached out to the Owner or communicated
- with the Owner in any way, despite the Owner commenting on the DEIR. This lack of response
and/or engagement by the Project’'s developer is highly atypical given the size and scope of the
"Project and its potential to negatively impact adjacent properties and the surrounding area.

We submit that the public has clearly not been afforded a meaningful opportunity to
digest and respond to relevant Project analysis. -As such, we respectfully request a short
continuance of the public hearing to allow a full analysis of the Project so that we may engage in
a collaborative manner with the Project developer and neighboring property owners to work
through design alternatives that mitigate long-term impacts to the Adjacent Property and
surrounding area. S : . -

“Should the Commissibn 1] ect a continuance and feel compelled to consider the Project in-
full, unfortunately we must convey our objections to the Project in its current form. '

._Sincerely, _ ' :
ALEX DEGOOD of

Jeffer Mangels Butler & Mitchell LLP

cc: Benjamin Reznik, Esqg.
David Cincotta, Esq.

Jeffer Mangels
Butler & Mitchellur
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Jeffer Mangels
Butler & Mitchell Lp-_

JMBM

Alex DeGood - - , 1900 Avenue of the Stars, 7th Floor

Direct: (310) 201-3540- , Los Angeles, Callfomla 800674308

Fax (310)712-3348 o . (310) 203-8080 (310) 203-0567 Fax_

AMD@jmbm.com - - : . v - ww jmbm.com’ @
March 2, 2011

David Chiu, President

San Francisco Board of Supervisors

c/o Angela Catvillo :

Clerk of the Board

1 Dr. Carlton B: Goodlett Place
City Hall, Room 244 ¢
San Franc1sco California 94102

Re: 350 Mission Street - Casc No. 2006. 1524E

Dear President Chlu

. On behalf of thc owners of 50 Beale Street, this ofﬁcc is appcalmg the dec1s1011 of -
the San Francisco Planning Commission on February 10, 2011, which certified the Final
" Bnvironmental Impact Report ("BIR") for the above—refercnced pro_}cct (the "Project").

The Planning Commission's certification of the Project EIR constituted an abuse

of discretion.  The EIR does not sufficiently address significant environmental impacts on 50
Beale Street related to the Project's tower setback and bulk exccptlons Further, the Project EIR

docs not properly examme Project altematlvcs

‘We believe the proposed Pro;cct may still prov1de a successful office
dcvclopment provided that significant Pro_|ect impacts and alternatives are properly studied.

: _ Absent mod:ﬁcatlon and recn'culatlon, the Pro_]cct‘s EIR is legally dcﬁc1ent We
- urge you to make the necessary changes to create a lcgally sustamable document

@J

ALEX DEGOOD of
cffcr Mangels Builer & Mitchell LLP

Smcerely,

A'Limit_ed Liébility Law Partnershib Including Professional Corporations ! Los Angeles - San Francisco » Orange County-
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‘SAN FRANGISCO
PLANNING DEPARTMENT

Plannmg Comm|ssmn Motion 18265 f

1650 Mission St.
. HEARING DATE: February 10, 2011 : : Suite 400
. ' ‘ ) San Francisco, -
Case No.: 2006.1524E _ , CA 94103-2479
Project Title: 350 Mission Street . . Reception:
Zaning: . C-3-O (Downtown Office) District _ 415.558.6378
: -+ 550-S Height and Bulk District : Fax:
Block/Lot: 3710/017 - . - ~ . 41555856409 -
Lot Size: 18,905 square feet ' : Plannin
. . g
Project Sponsor ~ GLL US Office, L.P., Owner Information:
Lead Agency: San Francisco Planning Department : 415.558.6377
Staff Contact: Brett Bollinger ~ (415) 575-9024 :

Brett. Bolhnger@sfgov org

ADOPTING FINDINGS RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT REPORT

FOR A PROPOSED MIXED-USE OFFICE PROJECT AT 350 MISSION STREET WITH A 24-STORY, 350-FOOT.

TALL BUILDING CONTAINING APPROXITATRELY 340,000 SQUARE FEET OF OFFICE USES, 6,500 SQUARE

FEET OF RETAIL SPACE, 23,500 SQAURE FEET OF SUBTERRANEAN PARKING AREA, AND 7,000 SQAURE
' FEET OF PUBLICLY-ACCESSIBLE INTERIOR OPEN SPACE

MOVED that the San Francisco Planning Comnusswn (hereinafter "Commlssmn”) hereby CERTIFIES the
Final Environmental Impact Report identified as Case No. 2006. 1524, 350 Mission Street (heremafter
"’Pro]ect "), based upon the following findings: - ‘

1. The City and County of San Francisco, acting through the Planning Department (hereinafter
“Department”) fulfilled all procedural requirements of the California Environmental Quality Act
(Cal. Pub. Res. Code Section 21000 ef seq., hereinafter “CEQA"), the State CEQA Guidelines (Cal.

* Admin. Code Title 14, Section 15000 et seq., (hereinafter “CEQA Guidelines”) and Chapter 31 of the
San Francisco Administrative Code (heremafter “Chapter 317).

A. The Department determmed that an Environmental Impact Report (heremafter “EIR”) was
required and prowded public notice of that determmatlon by publication in a newspaper of
general circulation on June 2, 2010.

B. On September 15, 2010, the Department published the Draft Environmental Impact Report
(hereinafter “DEIR”) and provided public noticé in a newspaper of general circulation of the
availability of the DEIR for public review and comment and of the date and time of the Planning -
Commission public hearing on the DEIR; this notice was mailed to the Department’s list of
persons requestlng such notice. ‘ - '

C. Notices of availability of the DEIR and of the date and time of the pubhc hearing were posted near
the pro;ect site by Department staff on September 15, 2010. '

www.sfplann%ng.érg
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Motion No. 18265- | .  CASE NO. 2006.1524E
Hearing Date: February 10, 2011 - - : : ' ) ~ 350 Mission Street

SAN FRANCISCO
PLANNING DEPARTMENT

D. On September 15, 2010, coples of the DEIR were mailed or otherwise delivered to a list of persons
requesting it, to those noted on the distribution list in the DEIR, to adjacent property owners, and
to government agencies, the latte_r both directly and through the State Clearmghouse. '

E. Notlce of Completlon was filed W1th the State Secretary of Resources via the State Clearmghouse
- on September 15, 2010.

The Comim'ssion held a ddly advertised public hearing on said DEIR on OctoBer 21, 2010 at which
opportunity for public comment was given, and public comment was received on the DEIR. The
period for acceptance of written comments ended on November 2, 2010

The Department prepared responses to comments on erivironmental i issues received at the public
hearing and in writing dunng the 45-day pubhc review penod for the DEIR, prepared revisions to
the text of the DEIR in response to-comments received or based on additional information that
became available during the public review period, and corrected errors in the DEIR. This material

-was presented in a Draft Comments and Responses document, published on January 27, 2011,

distributed to the Comrnission and all parties who commented on the DEIR, and made ava.llable to
others upon request at Department ofﬁces

A Final Environmental Impact Report has been prepared by the Deparlment consxstmg of the Draft -
Environmental Impact Report, any consultations and comments received during the review process,
any additional information that became available, and the Summary of Comments and Responses all
as required by law.

Pro]ect Environmental Impact Report files have been made available for review by the Cormmssmn
and the public. These files are available for public review at the Department offices at 1650 MlSSlOII '
Street, and are part of the record before the Commission. : '

On February 10; 2011 the Commission reviewed and considered the Final Environmental Impact
Report and hereby does find that the contents of said report and the procedures through which the
Final Environmental Impact Report was prepared, publicized, and reviewed comply with the
provisions of CEQA, the CEQA ‘Guidelines, and Chapter 31 of the San Fra.ncnsco Administrative -
Code. -

The project sponsor has indicated that the presently preferred alternative is Alternative C: ‘No
Parkmg Altematwe, described in the Final Environmental Impact Report

The Planning Commission hereby does find that the F inal Environmental Impact Report concerning
File No. 2006.1524E, 350 Mission Street reflects the independerit judgment and analysis of the City
and County of San Francisco, is adequate, accurate and objective, and that the Comments and
Responses document contains no significant revisions to the DEIR, and hereby does CERTIFY THE
COMPLETION of said Final Envu'onmenta] ]mpact Report in comphance with CEQA and the CEQA
Guldehnes :
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" Motion No. 18265 _ . ' CASE NO. 2006.1524E.
Hearing Date: February 10, 2011 . ' ' 350 Mission Street

9. The Commission, in certifying the completlon of sald Final Envxronmental Impact Report hereby
does find that the project described in the Environmental Impact Report:

A, W111 have a pro]ect-speaﬁc s1gmf1cant effect on the environment through (Air Quality)
construetion of the proposed pro]ect exposing sensitive receptors to substantial pollutant
concentratlons and,

B. Will have a significant camulative impact on the environment through (Transportation) -
disruption of nearby streets, transit services, and pedestrian and bicycle circulation due to
construction of the proposed project, Transit Center, and other nearby projects.

I hereby certlfy that the foregomg Motion was ADOPTED by the Planning Commission at its regular
meeting of February 10, 2011.

" Linda Avery
Commission.Secretary

NOES: - 1 (Sugaya)
ABSENT: 0

ADOPTED:  February 10, 2011

SAN FRANCISCO A : ' . 3
PLANNING DEPARTMENT : . ) ' .
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