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[Property Lease - State of California Department of Transportation - Selby & Palou Mini 
Park - Annual Base Rent of $2,000] 
 

Resolution authorizing a lease with the State of California, acting by and through 

its Department of Transportation, for the Recreation and Park Department to 

operate a property commonly known as Assessor’s Parcel Block No. 5331, Lot No. 

056, located under Highway 280 along Selby Street between Quesada Avenue and 

Palou Avenue, for an initial term of 10 years with three five-year options and base 

rent of $2,000 per year with four percent yearly adjustments; adopting 

environmental findings and other findings that the actions set forth in this 

Resolution are consistent with the General Plan, and the eight priority policies of 

Planning Code, Section 101.1; and authorizing other actions in furtherance of this 

Resolution, as defined herein.  

 

 WHEREAS, Selby & Palou Mini Park is an existing approximately 12,500-square-

foot neighborhood park, located in the Bayview, in Supervisorial District 10 and partially 

beneath the elevated Highway 280 along Selby Street between Quesada Avenue and 

Palou Street; and 

 WHEREAS, Selby & Palou Mini Park is composed of three lots occupying the 

west end of the block including two City-owned lots (Block No. 5331, Lot No. 055 and Lot 

No. 057) and one State of California, Department of Transportation (“State”) owned lot 

(Block No. 5331, Lot No. 056) located beneath the elevated Highway 280; and   

 WHEREAS, Under the existing lease from 1970 between the Recreation and Park 

Department (“RPD”) and the State for the State-owned lot (“Property”), RPD has used 

the Property for the sole purpose of recreational park space; and  
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 WHEREAS, In the Summer of 2020, the State requested to update the existing 

lease to conform to the State’s updated Marler-Johnson standard lease language and 

rates to allow the continued lease and use of the Property as park space without 

interruption; and 

 WHEREAS, In collaboration with State, RPD prepared an updated lease (“Lease”) with 

mutually-agreeable terms and provisions that would supersede the existing 1970 lease; and 

 WHEREAS, The new lease will have an initial 10-year term and a total base rent of 

$2,000 per year with annual four percent rental adjustments thereafter; and 

 WHEREAS, The Lease grants RPD three five-year options to extend the term of the 

Lease with four percent annual rental adjustments; and  

 WHEREAS, RPD will use the Property for a recreational purpose, the Property will be 

subject to the terms of the Lease and the impacts of being directly below Highway 280, and the 

Board’s approval of the Lease is not intended to convert the Property into park property for 

purposes of the City Charter, or into a significant “park” or “recreational area” as those terms 

are used in 23 United States Code, Section 138 and 49 United States Code, Section 303; and  

 WHEREAS, The City’s Planning Department issued a General Plan Referral (Case No. 

2022-011364GPR) on December 20, 2022, which found the Lease to be consistent with the 

eight priority policies of Planning Code, Section 101.1 and, on balance, in conformity with the 

General Plan; and 

 WHEREAS, The General Plan Referral determined that the Lease is not a project under 

the California Environmental Quality Act Guidelines, Sections 15378 and 15060(c) because it 

would not result in a direct or indirect physical change to the environment; now, therefore, be it     

 RESOLVED, That in accordance with the recommendation of the Director of Property 

and General Manager of the Recreation and Park Department, after consulting with the City 

Attorney, the Director of Property is hereby authorized to take all actions, on behalf of the City, 
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as Tenant, to execute the Lease with the State, as Landlord, for Block No. 5331, Lot No. 056, 

in San Francisco, California, substantially in the form on file with the Clerk of the Board of 

Supervisors in File No. 230573; and, be it  

 FURTHER RESOLVED, That the Board of Supervisors approves that the Lease may 

include a clause with City indemnifying, holding harmless, and defending the State and its 

officers, employees, and agents from and against any and all claims, suits, actions, injury, 

damage, and liability incurred as a result of any acts or omissions by City in the performance of 

its obligations under the lease or any allegedly dangerous condition of public property based 

upon the condition of the property, excluding those incurred as a result of the highway structure 

above the property or the use of or activities on the property by the State or its officers, 

employees, or agents; and, be it 

FURTHER RESOLVED, That the Lease is for an initial 10-year term, with three five-year 

options to extend, at the same annual rental rate of $2,000, as more particularly described in 

the Lease; and, be it 

 FURTHER RESOLVED, That the Board of Supervisors authorizes the Director of 

Property to enter into any amendments or modifications to the lease (including, without 

limitation, the exhibits) that the Director of Property, in consultation with the RPD General 

Manager and the City Attorney, determines are in the best interest of the City, do not materially 

increase the obligations of the City or materially decrease the benefits of the City, are necessary 

or advisable to consummate the performance of the purposes and intent of this Resolution, and 

comply with all applicable laws, including the City’s charter, including any modifications or 

amendments to the lease; and, be it 

FURTHER RESOLVED, That within thirty (30) days of the Lease being fully executed by 

all parties, RED shall provide the agreement to the Clerk of the Board for inclusion in the official 

file; and, be it 
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FURTHER RESOLVED, That the lease shall be subject to certification as to funds by the 

Controller, pursuant to Section 105 of the City Charter.  
       
 
 
      $2,000 Available     
      Account No. 530110 

Fund: 10080 
Dept: 262684 
Authority: 10002 
Project: 10001738 
Activity: 0001 
 
 

      /s/___________________________________ 

      CONTROLLER 

RECOMMENDED: 

 

 

/s/_____________________________ 

ANDRICO Q. PENICK 
DIRECTOR OF PROPERTY 
 
 
 
 
 

RECOMMENDED: 

 

 

/s/_____________________________ 

PHIL GINSBURG 
GENERAL MANAGER 
RECREATION AND PARK DEPARTMENT 
 



Selby Palou Mini Park- State of California, 

Dept of Transportation (DOT) Lease Update
San Francisco Board of Supervisors – Budget & Finance Committee

Wednesday, September 6, 2023
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Background

• Selby Palou Mini Park was established 
    circa 1970
• RPD has leased DOT-owned lot since park 

opened (over 50 years)
• DOT-owned lot comprises a portion of SPMP 

and is used solely for park purpose. 

Selby Palou Mini Park

SPMP DOT Lease Update –  Background/Reason fo r  Lease Renewal

Reason for Lease Renewal

• DOT requested update to the existing 1970 
lease to conform to State’s updated Marler-
Johnson standard lease language and rates.
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Park Site Overview

SPMP DOT Lease Update –  Park Site Overview

• SPMP is a 12,500 sf neighborhood park in the Bayview neighborhood (Sup D10)
• SPMP is composed of 3 lots occupying west end of block, including: 

• 2 City (RPD)-owned lots (Block 5331, Lot 055 and 057), and 
• 1 DOT-owned lot (Block 5331, Lot 056), located beneath elevated Highway 280 
     along Selby St b/w Quesada Ave and Palou St

• Programmatically, SPMP includes a CPA, basketball court picnic area and open space.



Lease Terms Overview

SPMP DOT Lease Update –  Lease Terms Overview

• Purpose of DOT lease renewal is to conform to State’s updated Marler-Johnson 
standard lease language and rates to allow the continued lease and use of SPMP. 
Mutually-agreeable lease provisions include the following:

• Initial 10-year term and a total base rent of $2000/yr with annual 4% rental 
adjustments thereafter.

• Grants RPD three 5-year options to extend the term of the lease with 4% 
annual rental adjustments

• Use is solely for recreational purpose
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Benefits of Lease Renewal 

SPMP DOT Lease Update –  Benefits of Lease Renewal

• Allows for the continued uninterrupted use of Selby Palou Mini Park, a Bayview 
neighborhood park with children’s playground and active basketball court space, 
picnic area and open space.

• A General Plan Referral associated with lease update found it to be consistent with 
the eight priority policies of Planning Code Section 101.1 and, on balance, in 
conformity with the General Plan.

• Lease update is supported by the Recreation and Park Dept. Real Estate Division 
and the State of California, Department of Transportation.   



Thank You
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MARLER - JOHNSON PARK AGREEMENT 
FLA 04-SF-280-03 

SUMMARY OF LEASE PROVISIONS 

 

LESSEE: City and County of San Francisco. 

 

PREMISES:  04-SF-280-03 Located in the City and County of San Francisco, State of California, 

commonly known as the Selby and Palou Mini Park. 

 

LEASE TERM:    Ten (10) years; with three (3) five (5) year options (25-years total), options subject 

to District Airspace Review Committee (DARC), commencing XXXX 1, XXXX and first term 

expiring on XXXX 31, XXXX    

 

ANNUAL LEASE RATE: $2,000. 

 

ADJUSTMENT TO LEASE RATE:  4% 

 

REEVALUATION:  none 

 

SECURITY DEPOSIT:  $0.00.  

 

PUBLIC USE: Park and Recreational Use Only.  

 

LIABILITY INSURANCE:  $5,000,000.00 self-insured 

 

ADDRESS FOR NOTICES:   

 

LESSOR: 

Department of Transportation 

Right of Way, Airspace 

P.O. Box 23440 

Oakland, CA 94623 

(510) 908-3005 

 

LESSEE: 

General Manager 

Recreation and Park Department 

501 Stanyan Street 

San Francisco, CA 94117 

(415) 831-2700 

 

With a copy to: 

Director of Property 

San Francisco Real Estate Division 

25 Van Ness Avenue, Suite 5200 

San Francisco, CA 94102 

 

Real Estate and Finance Team 

San Francisco City Attorney’s Office 

1 Dr. Carlton B. Goodlet Pl, Suite 234 

San Francisco, CA 94102 
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STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION 

AIRSPACE LEASE – MARLER-JOHNSON PARK AGREEMENT 

Lease Area No. 04-SF-280-03 

(Tenancy 04-SFX-280-0003-02) 

 

 

 THIS LEASE, dated _____________, is by and between the STATE OF CALIFORNIA, 

acting by and through its Department of Transportation, hereinafter called "LESSOR”, and CITY 

AND COUNTY OF SAN FRANCISCO, a municipal corporation, hereinafter called "LESSEE”. 

 

W I T N E S S E T H 

 

 It has been determined that the following described purpose is the proper use by a bonafide 

public agency pursuant to Section 14013 of the Government Code of the State of California; and  

 That the LESSOR, for and in consideration of the covenants, conditions, agreements, and 

stipulations of the LESSEE expressed, does hereby lease unto the said LESSEE, of those certain 

premises situated in the City and County of San Francisco, State of California, sometimes designated 

as Freeway Lease Area Number 04-SF-280-03, said demised area being described on the attached map 

or plat marked "Exhibit A", commonly known as Selby and Palou Mini Park. 

 EXCEPTING THEREFROM all those portions of the above-described property occupied by 

the supports and foundations of the existing structure.  ALSO EXCEPTING THEREFROM all that 

portion of said property: above a horizontal plane 5 feet below the underside of the superstructure of 

the existing structure, which plane extends to a line 15 feet, measured horizontally, beyond the 

outermost protrusion of the superstructure of said existing structure, as shown on the diagram marked 

"Exhibit A," attached hereto and by this reference made a part hereof. 

 This Lease is subject to (1) all easements, covenants, conditions, restrictions, reservations, 

rights of way, liens, encumbrances and other matters of record, (2) all matters discoverable by physical 

inspection of the Premises or that would be discovered by an accurate survey of the Premises and (3) 

all matters known to LESSEE or of which LESSEE has notice, constructive or otherwise including, 

without limitations, those shown on attached "Exhibit A". 

 

The parties hereto covenant and agree as follows: 

 

ARTICLE 1.  TERM 

 

 The term of this Lease shall be for ten (10) years commencing on XXXX 1, XXXX, and 

expiring XXXX 31, XXXX.  At LESSEE’S option, and with LESSOR’S concurrence, this lease may 

be renewed for three (3) additional five (5)-year options subject to a reevaluation of the lease rate in 

accordance with such terms as may be mutually agreed upon by the parties.   

 

ARTICLE 2.  LEASE RATE 

 

2.1  Annual Lease Rate 

 LESSEE shall pay to LESSOR the sum of $2,000.00, per year commencing on XXXX 1, 

XXXX and every year thereafter continuing during the term. The lease rate is for the property only; 

LESSEE must arrange to pay for all utility, maintenance and landscaping services. 

All rent shall be paid to LESSOR at the following address: State of California, Department of 

Transportation, Attention: Cashier, P. O. Box 168019, Sacramento, CA 95816-8019.   

Each payment shall state on the check the rental account number 04-SFX-280-0003-02. 
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2.2  Adjustment to Annual Lease Rate 

The monthly rent provided for in Section 2.1 shall be subject to adjustment as of the first day 

of the second year of the lease term and every year thereafter via a fixed 4% increase (rounded to 

closest $5).  Table 2.2.1 below provides the LESSEE’s minimum rent obligation for the 10 year initial 

term, plus the adjusted rent for the option periods if exercised.  LESSOR shall not be required to 

provide any further notice to LESSEE regarding annual rent adjustments during the Lease term. 

 
Table 4.2.1 
 
Lease Year                              Period  Rent 

Year 1  

Year 2  

Year 3  

Year 4  

Year 5  

Year 6  

Year 7  

Year 8  

Year 9  

Year 10  

Year 11 (Option 1) 

Year 12  

Year 13  

Year 14  

Year 15  

Year 16 (Option 2) 

Year 17  

Year 18  

Year 19  

Year 20  

Year 21 (Option 3) 

Year 22  

Year 23  

Year 24  

Year 25  

 

ARTICLE 3.  USE 

 

3.1 Specified Use 

 The Premises shall be used and occupied by LESSEE only and exclusively for the purpose of 

a public park and/or recreational area.  The Premises shall be maintained at the sole cost and expense 

of LESSEE in an orderly, clean, safe and sanitary condition.  LESSOR will terminate this lease 

immediately if LESSEE uses the Premises for any purpose other than park or recreational uses. 

LESSOR has not received any notice that the Premises is a significant park or recreation area 

pursuant to the provisions of 23 U.S.C. section 138 and 49 U.S.C. section 303 (commonly referred to 

as Section 4(f)).  It is hereby understood and agreed by LESSOR and LESSEE that the park is not 

intended to convert the Premises into a significant park or recreation area pursuant to the provisions 

of 23 U.S.C. section 138 and 49 U.S.C. section 303 (commonly referred to as Section 4(f)) 
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(collectively, "Section 4(f)"); and City shall not knowingly install, nor permit any of its sublessees to 

install, any improvements at the Premises that would cause the Premises to be a significant park or 

recreation area under Section 4(f).  In the event that the Premises is declared a significant park or 

recreation area under Section 4(f) due to the park or any improvements installed at the Premises by 

City or its sublessee(s), the City shall assume all burden, monetary or otherwise, in securing any 

remedy required to minimize any harm that any of LESSOR’s proposed projects would otherwise 

cause to the park or any such improvements. 

 The Premises shall at all times be subject to such uses by the LESSOR as are necessary for 

highway facilities without interference by LESSEE. 

 

3.2  Condition of Premises  

 LESSEE hereby accepts the Premises “As-Is”.  LESSOR makes no representation or warranty 

with respect to the condition of the Premises or the suitability thereof for the conduct of LESSEE's 

business, nor has LESSOR agreed to undertake any modification, alteration or improvement to the 

Premises. 

If Premises are located on an Interstate designated highway, this Lease shall not be effective 

until the Federal Highways Administration (FHWA) approves: (a) the proposed use of the 

PREMISES, and (b) the specific terms of this Lease, and LESSOR has given LESSEE notice of such 

approvals ("Lease Effective Notice"). 

 

3.3  Prohibited Uses 

 LESSEE is to use the Premises for public park and recreational purposes only.  The following 

are specifically prohibited: 

(a) Using the Premises in violation of any law, statute, zoning restriction, ordinance or 

governmental rule or regulation or requirements. 

(b) Operating or installing gasoline or petroleum supply station, transporting or storing 

gasoline or petroleum products under the structures, except those products stored within 

an operable vehicle for exclusive use by that vehicle. 

(c) Manufacturing or storage or use of flammable materials, explosives or other materials, 

deemed by LESSOR to be a potential fire or other hazard to the transportation facility.  

(d) Using, creating, storing or allowing any hazardous materials on the premises, except as 

otherwise expressly permitted in this Lease.  Fuel stored in a motor vehicle for the 

exclusive use in such vehicle is excepted. 

(e) Constructing, erecting, maintaining or permitting any sign, banner or flag upon the 

premises, except as provided for in Section 4.2, without the prior written approval of 

LESSOR.  LESSEE shall not place, construct or maintain upon the premises any 

advertising media that include moving or rotating parts, searchlights, flashing lights, 

loudspeakers, phonographs or other similar visual or audio media.  

(f) Parking or storing wrecked or inoperable vehicles of any kind on the Premises.  All parked 

or stored vehicles must be capable of being started and driven off the premises.  Vehicles 

will not be permitted to remain overnight on the premises. 

(g) Conducting or permitting the vending or sale of any goods or services upon the premises. 

 

3.4  Hazardous Materials 

 LESSEE shall at all times and in all respects comply with all federal, state and local laws, 

ordinances and regulations, including, but not limited to, the Federal Water Pollution Control Act (33 

U.S.C. Section 1251, et seq.), Resource Conservation and Recovery Act (42 U.S.C. Section 6901, et 

seq.), Safe Drinking Water Act (42 U.S.C. Section 300f, et seq.), Toxic Substances Control Act (15 

U.S.C. Section 2601, et seq.), Clean Air Act (42 U.S.C. Section 7401, et seq.), Comprehensive 
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Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601, et seq.), Safe 

Drinking Water and Toxic Enforcement Act (California Health and Safety Code Section 25249.5, et 

seq.), other applicable provisions of the California Health and Safety Code (Section 25100, et seq., 

and Section 39000, et seq.), California Water Code (Section 13000, et seq.), and other comparable 

state laws, regulations and local ordinances relating to industrial hygiene, environmental protection or 

the use, analysis, generation, manufacture, storage, disposal or transportation of any oil, flammable 

explosives, asbestos, urea formaldehyde, radioactive materials or waste, or other hazardous, toxic, 

contaminated or polluting materials, substances or wastes, including, without limitation, any 

“hazardous materials” under any such laws, ordinances or regulations (collectively “Hazardous 

Materials Laws”).  As used in the provisions of this Lease, “hazardous materials” include any 

“hazardous substance” as that term is defined in Section 25316 of the California Health and Safety 

Code and any other material or substance listed in or regulated by any Hazardous Materials Laws or 

posing a hazard to a person’s health or the environment.  Except as otherwise expressly permitted in 

this Lease, LESSEE shall not use, create, store or allow any hazardous materials on the Premises.  Fuel 

stored in a motor vehicle for the exclusive use in such vehicle is excepted.  Household cleaning 

supplies limited to quantities that are reasonably necessary to support shelter/feeding program 

operations are excepted.  LESSEE is prohibited from stockpiling large quantities of cleaning supplies.  

All cleaning supplies shall be properly stored under safe conditions.  Cleaning supplies that are 

incompatible shall be stored separately.  Except as otherwise expressly permitted in this Lease, 

LESSEE shall not use, create, store or allow any hazardous materials on the Premises.  Fuel stored in 

a motor vehicle for the exclusive use in such vehicle is excepted. 

 In no case shall LESSEE cause or allow the deposit or disposal of any hazardous materials on 

the Premises.  LESSOR, or its agents or contractors, shall at all times have the right to go upon and 

inspect the Premises and the operations thereon to assure compliance with the requirements herein 

stated.  This inspection may include taking samples of substances and materials present for testing, 

and/or the testing of soils or underground tanks on the premises. 

 Breach of any of these covenants, terms and conditions shall give LESSOR authority to 

immediately terminate this Lease.  It is the intent of the parties hereto that LESSEE shall be responsible 

for and bear the entire cost of removal and disposal of hazardous materials introduced to the premises 

during LESSEE'S period of use and possession as owner, operator or LESSEE of the premises.  

LESSEE shall also be responsible for any clean-up and decontamination on or off the Premises 

necessitated by the introduction of such hazardous materials on the Premises. LESSEE shall not be 

responsible for or bear the cost of removal or disposal of hazardous materials introduced to the 

premises by any party other than Lessee during any period prior to commencement of LESSEE'S 

period of use and possession of the Premises as owner, operator or Lessee. 

 LESSEE shall further hold LESSOR, and its officers and employees, harmless from all 

responsibility, liability and claim for damages resulting from the presence or use of hazardous 

materials on the premises during LESSEE'S period of use and possession of the Premises. 

 

3.5  Stormwater 

LESSEE shall comply with all applicable State and Federal water pollution control 

requirements regarding storm water and non-storm water discharges from the LESSEE’S leasehold 

area and will be responsible for compliance with all applicable provisions of the following permits 

including but not limited to the National Pollutant Discharge Elimination System (NPDES) General 

Permit and Waste Discharge Requirements for Discharges of Stormwater Associated with Industrial 

Activities (Excluding Construction), the NPDES General Permit for Stormwater Discharges 

Associated with Construction and Land Disturbance Activities, and the Caltrans Municipal Separate 

Storm Sewer System NPDES Permit, and permits and ordinances issued to and promulgated by 

municipalities, counties, drainage districts, and other local agencies regarding discharges of storm 
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water and non-storm water to sewer systems, storm drain systems, or any watercourses under the 

jurisdiction of the above agencies.  Copies of the current storm water related NPDES permits are 

available on the State Water Resources Control Board’s website at www.swrcb.ca.gov under 

Stormwater. 

 LESSEE understands the discharge of non-storm water into the storm sewer system is 

prohibited unless specifically authorized by one of the permits or ordinances listed above.  In order to 

prevent the discharge of non-storm water into the storm sewer system, vehicle or equipment washing, 

fueling, maintenance and repair on the PREMISES is prohibited.   

 In order to prevent the discharge of pollutants to storm water resulting from contact with 

hazardous material, the storage or stockpile of hazardous material on PREMISES is strictly prohibited.  

To the extent applicable to LESSEE’s use of the PREMISES, LESSEE shall implement and maintain 

the Best Management Practices (BMPs) shown in the attached Stormwater Pollution Prevention Fact 

Sheet(s) for: Parks and Recreation, attached as “Exhibit B.”  LESSEE shall identify any other potential 

sources of storm water and non-storm water pollution resulting from Lessee’s activities on the 

PREMISES, which are not addressed by the BMPs, contained in the attached Fact Sheet(s), and shall 

implement additional BMPs to prevent pollution from those sources.  Additional BMPs may be 

obtained from 2 other manuals, (1) Right of Way Property Management and Airspace Storm Water 

Guidance Manual (RW Storm Water Manual) available for review at the Lessor’s District Right of 

Way office or online at www.dot.ca.gov/hq/row/rwstormwater and (2) Construction Site Best 

Management Practices (BMPs) Manual, which is available online at 

https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-

handbooks . In the event of conflict between the attached Fact Sheet(s), the manuals and this Lease, 

this Lease shall control. 

 LESSEE shall provide Lessor with the Standard Industrial Classification (SIC) code 

applicable to Lessee’s facilities and activities on the lease PREMISES.  A list of SIC codes regulated 

under the General Industrial Permit SIC codes may be found at the State Water Resources Control 

Board (SWRCB) website 

at:http:/www.waterboards.ca.gov/water_issues/programs/stormwater/gen_indus.shtml.   

Other SIC codes may be found at www.osha.gov/pls/imis/sicsearch.html. 

 LESSOR, or its agents or contractors, shall at all times have the right to enter and inspect the 

PREMISES and the operations thereon to assure compliance with the applicable permits, and 

ordinances listed above.  Inspection may include taking samples of substances and materials present 

for testing PREMISES. 

 

3.6  LESSOR's Rules and Regulations 

 LESSEE shall faithfully observe and comply with the rules and regulations that LESSOR shall 

from time to time promulgate for the protection of the transportation facility and the safety of the 

traveling public.  LESSOR reserves the right from time to time to make reasonable modifications to 

said rules and regulations.  The additions and modifications to those rules and regulations shall be 

binding upon LESSEE upon delivery of a copy of them to LESSEE. 

 

ARTICLE 4.  IMPROVEMENTS  

 

4.1  Authorized Improvements 

 LESSEE shall not place any improvements in, on, or upon the Premises, nor shall LESSEE 

make any alterations to said premises except those specifically included in the development plans 

approved by the LESSOR, in writing, a copy of which is attached hereto.  All additional 

improvements, including landscaping, are subject to the review and approval of the LESSOR and 

FHWA.  In the event LESSEE violates any of the provisions of this Article, this Lease may be 

http://www.swrcb.ca.gov/
http://www.dot.ca.gov/hq/row/rwstormwater
https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-handbooks
https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-handbooks
http://www.waterboards.ca.gov/water_issues/programs/stormwater/gen_indus.shtml
http://www.osha.gov/pls/imis/sicsearch.html
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terminated immediately by LESSOR.  Removal of LESSEE’s improvements shall be at no cost to 

FHWA.  

 LESSEE shall begin the development of the Premises, if any, within 30 days of the date of this 

lease and after obtaining an appropriate encroachment permit to construct from the LESSOR.  All 

work shall be completed according to the development plan within 90 days of the issuance of the 

encroachment permit. 

 

4.2  Required Sign 

 LESSEE shall post the Premises with a sign giving the following notice: 

(a) “This park has been developed for your enjoyment by City and County of San Francisco 

under a Lease with the California Department of Transportation.  The Lease is subject to 

termination if the property is needed for State highway purposes.” 

 

4.3  Removal of Improvements 

 Upon termination of this Lease for any reason whatsoever, LESSEE agrees to remove all 

improvements, except landscaping, at LESSEE’S sole expense, within 120 days of termination.  If 

LESSEE fails to remove all improvements, LESSOR may remove such improvements at the expense 

of LESSEE and bring an action for recovery of such costs, together with all expenses and attorneys’ 

fees incurred by reason of said action. 

 

ARTICLE 5.  REMOVAL OF PERSONAL PROPERTY 

 

 LESSEE may remove any personal property from time to time within forty-five (45) days of 

the expiration of the term.  LESSEE shall repair all damage (structural or otherwise) caused by any 

such removal. 

 Any personal property not removed by LESSEE within forty-five (45) days following 

expiration of the term shall be deemed to be abandoned by LESSEE and shall, without compensation 

to LESSEE, become the LESSOR's property, free and clear of all claims to or against them by LESSEE 

or any other person. Removal of LESSEE’s personal property shall be at no cost to FHWA. 

 

 

ARTICLE 6.  MAINTENANCE AND REPAIRS 

 

6.1  LESSEE'S Obligations 

 LESSEE, at its own cost and expense, shall maintain the Premises, improvements and 

landscaping thereon, including fences, and guardrails heretofore, or hereafter erected, in first class 

order, repair and condition and in compliance with all requirements of law, subject to ordinary wear 

and tear that does not reduce its attractiveness and utility.  LESSEE shall also, at its own cost and 

expense, install or provide for the installation of all required lighting on the Premises and shall 

maintain the lighting in first class order, repair and condition. 

 LESSOR and LESSEE recognize that because of the length of the term of this Lease it may be 

necessary for LESSEE to perform certain substantial maintenance, repair, rehabilitation or 

reconstruction (hereinafter collectively referred to as "repair" or "repairs") of the improvements in 

order to ensure that the premises are kept in first-class order, repair and condition. 

 LESSEE hereby expressly waives the right to make repairs at the expense of LESSOR and the 

benefit of the provisions of Sections 1941 and 1942 of the California Civil Code or any successor 

thereto. 

 LESSEE shall take all steps necessary to effectively protect the fences, guardrails, and the piers 

and columns, if any, of the structure from damage incident to LESSEE's use of said premises and 
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improvements, all without expense to LESSOR.  LESSEE shall, at its own cost and expense, repair in 

accordance with LESSOR's standards any damage to any property owned by LESSOR, including, but 

not limited to, all fences, guardrails, piers and columns, caused by LESSEE, invitees or other third 

parties.  At LESSEE's request, LESSOR will repair the damage to its property and LESSEE agrees to 

reimburse LESSOR promptly after demand for the amount LESSOR has reasonably expended to 

complete the repair work. 

 LESSEE shall designate in writing to LESSOR a representative who shall be responsible for 

the day-to-day operation and level of maintenance, cleanliness and general order. 

 

6.2  LESSOR’S Rights 

 In the event LESSEE fails to perform LESSEE's obligations under this Article, LESSOR shall 

give LESSEE notice to do such acts as are reasonably required to so maintain the premises.  If within 

thirty (30) days after LESSOR sends written notice to repair or quit, LESSEE fails to do the work and 

diligently proceed in good faith to prosecute it to completion, this lease shall be deemed cancelled.    

 

ARTICLE 7.  INDEMNIFICATION AND INSURANCE 

 

7.1  Indemnification 

Neither LESSOR nor FHWA nor any of LESSOR’S and FHWA’s officers or employees is 

responsible for any injury, damage, or liability occurring by reason of anything done or omitted to be 

done by LESSEE under or in connection with any work, authority, or jurisdiction conferred upon 

LESSEE or arising under this Lease.  

It is understood and agreed LESSEE will fully defend, indemnify, and save harmless LESSOR 

and FHWA and all of its officers and employees from all claims, suits, or actions of every kind brought 

forth under any theory of liability occurring by reason of anything done or omitted to be done by 

LESSEE under this lease.  LESSEE’S obligations to defend, indemnify, and save harmless LESSOR 

and FHWA extends to any and all claims, suits, or actions of every kind brought forth under any theory 

of liability occurring due to the use of the PREMISES and LESSEE’S operations under this Lease, 

any accompanying agreement with LESSOR, and any encroachment permit issued by Lessor.   

LESSEE shall include in any contract it enters with any third party to conduct work in 

association with this Lease, including any contractors who design, construct, or maintain equipment, 

structures, fixtures or other property, a requirement the contractor will fully defend, indemnify and 

save harmless LESSOR and its officers and employees from any and all claims, suits or actions of 

every kind brought forth under any theory of liability occurring due to the work conducted in 

association with this Lease.  If LESSEE has any additional insured endorsements executed by any 

third parties conducting work in association with this Lease naming LESSOR to comply with this 

provision, Lessee shall provide copies of the additional insured endorsements and a Certificate of 

Insurance to Lessor. 

If the Lease is terminated for any reason, LESSEE also agrees to indemnify, defend, and save 

harmless LESSOR and FHWA from any third party claims for damages arising out of the termination 

of the Lease due to LESSOR’S failure to comply with the requirements of the Lease.  Such third party 

claims include any claims from any contractors retained by LESSEE or its successors. 

Furthermore, LESSEE agrees it controls the PREMISES.  As such, LESSEE agrees to defend, 

indemnify and hold harmless LESSOR, its officers, agents, and employees for any and all claims 

arising out of any allegedly dangerous condition of public property based upon the condition of the 

PREMISES. 

LESSEE agrees to defend, indemnify and save harmless LESSOR, its officers, employees, and 

agents from any and all claims, suits or actions of every kind brought forth under any theory of liability 

with respect to the PREMISES or the activities of LESSEE or its officers, employees, and agents at 
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the PREMISES, excluding those arising by reason of the sole or active negligence of LESSOR, its 

officers, employees, and agents. 

LESSEE’S obligations to defend and indemnify LESSOR and FHWA is not excused because 

of LESSEE’S inability to evaluate liability or because LESSEE evaluates liability and determines 

LESSEE is not liable. LESSEE must respond within 30 days to the tender of any defense and 

indemnity by LESSOR or FHWA, unless this time has been extended by Lessor. 

 

7.2   Liability Insurance 

Nothing in this Lease is intended to establish a standard of care owed to any member of the 

public or to extend to the public the status of a third-party beneficiary for any of these insurance 

specifications. 

 

A.   Workers' Compensation and Employer's Liability Insurance  

LESSEE shall provide workers’ compensation and employer’s liability insurance or undertake self-

insurance as required under the Labor Code.  

 

LESSEE shall provide Employer's Liability Insurance in amounts not less than: 

1. $1,000,000 for each accident for bodily injury by accident 

2. $1,000,000 policy limit for bodily injury by disease 

3. $1,000,000 for each employee for bodily injury by disease 

 

B. Comprehensive General Liability Insurance 

LESSEE shall procure Comprehensive General Liability Insurance or utilize self-insurance, with $5 

million per occurrence and aggregate limits covering all operations by or on behalf of LESSEE, 

providing insurance for bodily injury liability and property damage liability, and including coverage 

for: 

1.  Premises, operations and mobile equipment 

2.  Products and completed operations 

3.  Broad form property damage (including completed operations) 

4.  Explosion, collapse, and underground hazards 

5.  Personal injury 

6.  Contractual liability 

 

If LESSEE procures insurance coverage to meet its insurance obligations under this Lease in 

whole or in part, LESSEE shall provide proof of the Comprehensive General Liability insurance policy 

with all endorsements, riders, and amendments to LESSOR on or before the commencement of this 

Lease by a Certificate of Additional Insured.   

 

The Comprehensive General Liability insurance procured by LESSEE shall also comply with 

the following: 

 

1.  Shall extend to all of LESSEE’S operations and remain in full force and effect during 

the term of this Lease.  

2.  Must be with an insurance company with a rating from A.M. Best Financial Strength 

Rating of A- or better and a Financial Size Category of VII or better.  

3.  Shall be on Commercial General Liability policy form no. CG0001 as published by 

the Insurance Services Office (ISO) or under a policy form at least as broad as policy 

form no. CG0001. 
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4.  Shall contain completed operations coverage with a carrier acceptable to LESSOR 

through the expiration of the latent and patent deficiency in construction statutes of 

repose set forth in Code of Civil Procedure section 337.15.  

5. Shall name LESSOR, including its officers, directors, agents (excluding agents who 

are design professionals), and employees, as additional insureds under the General 

Liability Policy with respect to liability arising out of or connected with work or 

operations performed in connection with this Lease.  Coverage for such additional 

insureds does not extend to liability to the extent prohibited by Insurance Code section 

11580.04.  

6.  Shall provide additional insured coverage by a policy provision or by an endorsement 

providing coverage at least as broad as Additional Insured (Form B) endorsement form 

CG 2010, as published by the Insurance Services Office (ISO), or other form 

designated by Lessor. 

7.  Shall state the insurance afforded the additional insureds applies as primary insurance. 

Any other insurance or self-insurance maintained by Lessor is excess only and must 

not be called upon to contribute with this insurance. 

 

C. Automobile Insurance 

LESSEE shall carry automobile liability insurance or utilize self-insurance, including coverage 

for all owned, hired, and nonowned automobiles. The primary limits of liability must be not less than 

$1,000,000 combined single limit for each accident for bodily injury and property damage. The 

umbrella or excess liability coverage required under this Article shall also apply to automobile 

liability. 

 

D. Deductible 

LESSOR allows reasonable deductible clauses not overly broad, exceeding $250,000, or 

harmful to LESSOR. LESSEE agrees by executing this Lease it shall defend, indemnify, and hold 

harmless LESSOR until such deductible is paid or applied to any claim arising out of this Lease, 

regardless of LESSEE’S evaluation of liability, as discussed in Section 9.1. 

 

E. Continual Coverage 

LESSOR may assure LESSEE’S compliance with LESSEE’S insurance obligations. Ten days 

before an insurance policy lapses or is canceled during the term of this Lease, LESSEE must submit 

evidence of renewal or replacement of the policy. LESSEE is not relieved of its duties and 

responsibilities to indemnify, defend, and hold harmless LESSOR, its officers, agents, and employees 

by LESSOR’S acceptance of insurance policies and certificates. The minimum insurance coverage 

amounts do not relieve Lessee from liability in excess of such coverage. 

 

F. Self-Insurance 

Reasonable self-insurance programs and self-insured retentions in insurance policies are 

permitted by LESSOR.  If LESSEE uses a self-insurance program or self-insured retention, LESSEE 

must provide LESSOR with the same protection from liability and defense of suits as would be 

afforded by first-dollar insurance. Further, execution of this Agreement is Lessee’s acknowledgment 

LESSEE will be bound by all laws as if LESSEE were an insurer as defined under Insurance Code 

section 23 and Lessee’s self-insurance program or self-insured retention shall operate as insurance as 

defined under Insurance Code section 22. LESSOR acknowledges that LESSEE is self-insured, as 

provided in “Exhibit C,” which is approved by LESSOR.  Notwithstanding anything to the contrary, 

LESSOR acknowledges that LESSEE’s self-insurance program is not commercial and has no ability 

to name another entity as an additional insured. 
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7.3  Failure to Procure and Maintain Insurance 

If LESSEE fails to procure or maintain the insurance or self-insurance required by this Article 

in full force and effect, this Lease may be terminated immediately by LESSOR. In addition, if LESSEE 

fails to procure or maintain the insurance or self-insurance required by this Article, LESSEE shall 

cease and desist from operating any business on the PREMISES and the improvements erected thereon 

and shall prevent members of the public from gaining access to the PREMISES during any period in 

which such insurance policies are not in full force and effect. 

 

7.4  Waiver of Subrogation 

LESSEE hereby waives any and all rights of recovery against LESSOR, or against the officers, 

employees, agents and representatives of LESSOR, for loss of or damage to LESSEE or its property 

or the property of others under its control to the extent that such loss or damage is insured against 

under any insurance policy in force at the time of such loss or damages.  LESSEE shall give notice to 

its insurance carrier or carriers that the foregoing waiver of subrogation is contained in the Lease. 

 

ARTICLE 8.  PAYMENT OF TAXES 

 

 LESSEE agrees to pay all taxes and assessments that may be legally assessed on LESSEE's 

possessory interest or income. 

 

ARTICLE 9.  RIGHT OF ENTRY 

 

9.1  Inspection, Maintenance, Construction and Operation of Freeway Structures 

 LESSOR, through its agents or representatives, and other city, county, state and federal 

agencies, through their agents or representatives, shall have full right and authority to enter in and 

upon the premises and any building or improvements situated thereon at any and all reasonable times 

during the term of this Lease for the purpose of inspecting the same without interference or hindrance 

by LESSEE, its agents or representatives. 

 LESSOR further reserves the right of entry for the purpose of inspecting the premises, or the 

doing of any and all acts necessary or proper on said premises in connection with the protection, 

maintenance, reconstruction, and operation of the freeway structures and its appurtenances; provided, 

further, that LESSOR reserves the further right, at its discretion, to immediate possession of the same 

in case of any national or other emergency, or for the purpose of preventing sabotage, and for the 

protection of said freeway structures, in which event the term of this Lease shall be extended for a 

period equal to the emergency occupancy by LESSOR, and during said period LESSEE shall be 

relieved, to the degree of interference, from the performance of conditions or covenants specified 

herein.  LESSOR further reserves the right of entry by any authorized officer, engineer, employee, 

contractor or agent of the LESSOR for the purpose of performing any maintenance activities upon the 

property which LESSEE has failed to perform.    

 

9.2  Future Transportation Project 

 LESSEE specifically acknowledges LESSOR may cancel this lease upon 90 days notice for 

the construction of an "Approved or Funded Transportation Project" or an emergency highway repair.  

In that event, LESSEE will have no claim upon LESSOR and waives any and all claims for 

compensation, damages or relocation assistance. 

 

9.3  Retrofitting of Freeway Structures 

 LESSEE acknowledges LESSOR may be required to perform retrofit work on all or a part of 
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the freeway structures that are situated on and above the premises.  LESSOR shall have the right to 

impose such restrictions on LESSEE's right to enter, occupy, and use the premises and to construct 

improvements thereon as LESSOR deems are necessary to enable it to complete construction of all 

freeway structural retrofit work without interference from LESSEE. 

 In the event LESSOR determines that it needs to obtain possession of all or a portion of the 

premises, or needs to place restrictions on LESSEE's use of the premises, LESSOR shall, at least 

ninety (90) days prior to the effective date of the commencement of such possession or restrictions 

notify LESSEE in writing describing the extent of the possession or restrictions and the effective date 

of their commencement.  Upon the effective date of said notice, LESSEE shall peaceably surrender 

possession of the premises and comply with the restrictions as stated therein. In that event, LESSEE 

will have no claim upon LESSOR and waives any and all claims for compensation, damages or 

relocation assistance. 

 LESSEE shall conduct its operations on the premises in such a manner so as not to interfere 

with LESSOR's or its contractor's performance of any structural retrofit work done on or above the 

premises.  LESSEE acknowledges that the performance of the structural retrofit work may cause 

damage to paving or other improvements constructed by LESSEE on the Premises.  LESSEE expressly 

agrees to hold LESSOR harmless from all such damage to its improvements, except that at the 

conclusion of the retrofit work, LESSOR shall, at no cost to LESSEE, restore the premises to their 

preexisting condition to the extent reasonably possible consistent with the retrofitting project. 

 If a portion of the premises is rendered unusable due to such work, LESSOR and LESSEE 

shall negotiate in good faith to determine an appropriate rental adjustment during such period.  If the 

parties cannot agree, the matter shall be submitted to binding arbitration, with the arbitrator chosen by 

the Presiding Judge of the Superior Court in which the property is located if the parties cannot mutually 

agree on an arbitrator.  

 

ARTICLE 10.  DEFAULT 

 

10.1 Default 

 The occurrence of any of the following shall constitute a material breach and default of this 

Lease by LESSEE: 

(a) Any failure by LESSEE to pay lease payment or any other monetary sums required to 

be paid hereunder, where such failure continues for thirty (30) days after written notice 

thereof has been given by LESSOR to LESSEE. 

(b) The abandonment or vacation of the premises by LESSEE.  Failure to occupy and 

operate the premises for thirty (30) consecutive days following the mailing of written 

notice from LESSOR to LESSEE calling attention to the abandonment shall be deemed 

an abandonment or vacation. 

(c) A failure by LESSEE to observe and perform any other provision of this Lease to be 

observed or performed by LESSEE, where such failure continues for thirty (30) days 

after written notice thereof by LESSOR to LESSEE; provided, however, that if the 

nature of such default is such that it cannot be reasonably cured within such thirty (30) 

day period, LESSEE shall not be deemed to be in default if LESSEE shall within such 

period commence such cure and thereafter diligently prosecute the same to completion. 

 

10.2 LESSOR'S Remedies 

 In the event of any material default or breach by LESSEE, LESSOR may at any time after 

expiration of the applicable notice and cure period, without limiting LESSOR in the exercise of any 

right of remedy at law or in equity that LESSOR may have by reason of such default or breach 

(a) Terminate LESSEE'S right to possession by any lawful means, in which case this Lease 
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shall immediately terminate and LESSEE shall immediately surrender possession of 

the premises to LESSOR.  In such event LESSOR shall be entitled to recover from 

LESSEE all damages incurred by LESSOR by reason of LESSEE's default including, 

but not limited to, the following: 

(i) the worth at the time of award of any unpaid lease payment which had been 

earned at the time of such termination; plus  

(ii) the worth at the time of award of the amount by which the unpaid lease payment 

which would have been earned after termination until the time of award exceeds 

the amount of such rental loss that is proved could have been reasonably 

avoided; plus 

(iii) the worth at the time of award of the amount by which the unpaid lease payment 

for the balance of the term after the time of award exceeds the amount of such 

rental loss that is proved could be reasonably avoided; plus,  

(iv) any other amount necessary to compensate LESSOR for all the detriment 

proximately caused by LESSEE's failure to perform its obligations under this 

Lease or which in the ordinary course of events would be likely to result 

therefrom; plus 

(v) at LESSOR's election, such other amounts in addition to or in lieu of the 

foregoing as may be permitted from time to time by applicable State law.  Upon 

any such re-entry LESSOR shall have the right to make any reasonable repairs, 

alterations or modifications to the premises, which LESSOR in its sole 

discretion deems reasonable and necessary.  As used in subparagraphs (i) and 

(ii), above, the "worth at the time of award" is computed by including interest 

on the principal sum at a rate one percent (1%) above the discount rate of the 

Federal Reserve Bank of San Francisco from the date of default.  As used in 

subparagraph (iii), above, the "worth at the time of award" is computed by 

discounting such amount at a rate one percent (1%) above the discount rate of 

the Federal Reserve Bank of San Francisco at the time of award.  The term 

"lease rate" as used in this Article shall be deemed to be and to mean lease rate 

to be paid pursuant to Article 4 and all other monetary sums required to be paid 

by LESSEE pursuant to the terms of this Lease. 

 

ARTICLE 11.  ASSIGNMENTS, SUBLEASES AND ENCUMBRANCES 

 

 The LESSEE shall not assign, sublease, or encumber this property in any matter whatsoever, 

nor shall this lease be recorded. 

 

ARTICLE 12.  NONDISCRIMINATION 

 

 LESSEE, for itself, its agents, contractors, employees, officers, and personal representatives, 

successors in interest, and assigns, as a part of the consideration hereof, does hereby covenant and 

agree as a covenant running with the land that: 

(a) No person, on the ground of race, color, or national origin shall be excluded from 

participation in, be denied the benefits of, or otherwise subjected to discrimination in 

the use of said facilities,  

(b) In connection with the construction of any improvements on said land and the 

furnishing of services thereon, no discrimination shall be practiced in the selection of 

employees and contractors, by contractors in the selection and retention of first tier 

subcontractors, and by first tier subcontractors in the selection and retention of second 
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tier subcontractors, 

(c) Such discrimination shall not be practiced against the public in its access to and use of 

the facilities and services provided for public accommodations (such as eating, 

sleeping, rest, recreation, and vehicle servicing) constructed or operated on, over, or 

under the premises,  

(d) LESSEE shall use the land in compliance with all other requirements imposed pursuant 

to Title 49, Code of Federal Regulations, Part 21 (49 C.F.R., Part 21) and as said 

regulations may be amended.  In the event of breach of any of the above 

nondiscrimination covenants, the LESSOR shall have the right to terminate this Lease, 

and to re-enter and repossess said land and the facilities thereon, and hold the same as 

if said Lease had never been made or issued. 

 

ARTICLE 13.    SECURITY DEPOSIT 

 

 This section intentionally deleted per Right of Way Manual 15.05.05.02. 

 

ARTICLE 14    ADDITIONAL PROVISIONS 

 

14.1  Quiet Enjoyment 

 LESSOR covenants and agrees with LESSEE that upon LESSEE paying lease payment and 

other monetary sums due under the Lease and performing its covenants and conditions, LESSEE shall 

and may peaceably and quietly have, hold and enjoy the premises for the term, subject however, to 

the terms of the Lease and of any of the mortgages or deeds of trust described above. 

 

14.2  Captions, Attachments, Defined Terms 

 The captions of the Articles of this Lease are for convenience only and shall not be deemed to 

be relevant in resolving any question of interpretation or construction of any section of this Lease. 

 Any marginal or clause headings on this lease are not a part of this and shall have no effect 

upon the construction or interpretation of any part hereof. 

 

14.3  Entire Agreement 

 This instrument along with any exhibits and attachments hereto constitutes the entire 

agreement between LESSOR and LESSEE relative to the premises and this agreement and the exhibits 

and attachments may be altered, amended or revoked only by an instrument in writing signed by both 

LESSOR and LESSEE.  LESSOR and LESSEE agree hereby that all prior or contemporaneous oral 

agreements between and among themselves and their agents and representatives relative to the leasing 

of the premises are merged in or revoked by this agreement. 

 

14.4  Severability 

 If any terms or provision of this Lease shall, to any extent, be determined by a court of 

competent jurisdiction to be invalid or unenforceable, the remainder of this Lease shall not be affected 

thereby, and each term and provision of this Lease shall be valid and be enforceable to the fullest 

extent permitted by law. 

 

14.5  Time is of the Essence 

 Time is of the essence of each and all of the terms and provisions of this Lease.  

 

14.6  Binding Effect; Choice of Law 

 The terms and conditions of this lease shall extend and be binding upon and inure to the 
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benefits of the heirs, executors, administrators or to any approved successor of the LESSEE.  The 

terms and conditions of this Lease shall be governed by the laws of the State of California, if any legal 

action is initiated, the venue shall be in the appropriate court of the State of California in the county 

in which the premises are located 

 

14.7  Waiver 

 No covenant, term or condition or the breach thereof shall be deemed waived, except by written 

consent of the party against whom the waiver is claimed and any waiver or the breach of any covenant, 

term or condition shall not be deemed to be a waiver of any preceding or succeeding breach of the 

same or any other covenant, term or condition.  Acceptance by LESSOR of any performance by 

LESSEE after the time the same shall have become due shall not constitute a waiver by LESSOR of 

the breach or default of any covenant, term or condition.  Acceptance by LESSOR of any performance 

by LESSEE after the time the same shall have become due shall not constitute a waiver by LESSOR 

of the breach or default of any covenant, term or condition unless otherwise expressly agreed to by 

LESSOR in writing. 

 

14.8  Holding Over 

If LESSEE remains in possession of all or any part of the Premises after the expiration of the 

term hereof, with or without the express or implied consent of LESSOR, such lease shall be from 

month-to-month only and not a renewal hereof or an extension for any further term. In such case, rent 

and other monetary sums due hereunder shall be payable at the time specified in this Lease and such 

month-to-month lease shall be subject to every other term, covenant, condition and agreement 

contained herein. 

 

14.9  Notices 

 All notices or demands of any kind required or desired to be given by LESSOR or LESSEE 

hereunder shall be in writing and shall be deemed delivered forty-eight (48) hours after depositing the 

notice or demand in the United States mail, certified or registered, postage prepaid, addressed to the 

LESSOR or LESSEE respectively at the addresses set forth on the signature pages of this lease. 

 

14.10  No Reservation 

 Submission of this instrument for examination or signature by LESSEE does not constitute a 

reservation of or option for lease; it is not effective as a lease or otherwise until execution and delivery 

by both LESSOR and LESSEE. 

 

14.12  Force Majeure  

 If either LESSOR or LESSEE shall be delayed or prevented from the performance of any act 

required hereunder by reason of acts of nature, governmental restrictions, regulations or controls 

(except those reasonably foreseeable in connection with the uses contemplated by this Lease) or other 

cause without fault and beyond the control of the party obligated (except financial inability), 

performance of such act shall be excused for the period of the delay and the period for the performance 

of any such act shall be extended for a period equivalent to the period of such delay.  Nothing in this 

clause shall excuse LESSEE from prompt payment of any rent, taxes, insurance or any other charge 

required of LESSEE, except as may be expressly provided in this Lease. 

 

14.13  Termination of Lease 

 This lease may be terminated at any time by either party upon ninety days written notice.  

LESSOR may also terminate this lease with a 30-day notice if: 

(a) Premises is required for State highway or other public transportation purposes as 
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determined by the LESSOR or other public transportation agency. 

(b) Premises are not maintained in such manner as to protect and enhance the highway 

improvement and its environments, and LESSEE has failed to take corrective action within 

30 days of being notified. 

 

14.14  City of San Francisco Contracting Provisions 

 The parties agree to comply with the provisions set forth on “Exhibit D” to this Lease. 

 

 In Witness Whereof LESSOR and LESSEE have executed this Lease as of the date first written 

above. 

 

Lessor: STATE OF CALIFORNIA  

DEPT OF TRANSPORTATION 

 

 

Lessee: CITY AND COUNTY OF SAN 

FRANCISCO 

By:    By:  

 Julie McDaniel 

Office Chief  

Right of Way Airspace 

 Andrico Q. Penick 

Director of Property 

 

 

   Recommended: 

Recreation and Park Department 

 

 

   Philip Ginsburg 

General Manager 

    

   Approved as to form: 

 

DAVID CHIU 

City Attorney 

 

    

   Shari Geller Diamant 

Deputy City Attorney 
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Exhibit A: Map 
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Exhibit B: Stormwater (3 pages) 
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EXHIBIT C: Self-Insurance 
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EXHIBIT D 

 

1. NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES AND AGENTS 

Notwithstanding anything to the contrary in this Lease, no elective or appointive board, 

commission, member, officer, employee or agent of LESSEE shall be personally liable to 

LESSOR, its successors and assigns, in the event of any default or breach by LESSEE or for 

any amount which may become due to LESSOR, its successors and assigns, or for any 

obligation of LESSEE under this Lease. 

2. CONTROLLER’S CERTIFICATION OF FUNDS 

The terms of this Lease shall be governed by and subject to the budgetary and fiscal provisions 

of the City and County of San Francisco's Charter.  Notwithstanding anything to the contrary 

contained in this Lease, there shall be no obligation for the payment or expenditure of money 

by LESSEE under this Lease unless the Controller of the City and County of San Francisco 

first certifies, pursuant to Section 3.105 of the City's Charter, that there is a valid appropriation 

from which the expenditure may be made and that unencumbered funds are available from the 

appropriation to pay the expenditure.  Without limiting the foregoing, if in any fiscal year of 

LESSEE after the fiscal year in which the term of this Lease commences, sufficient funds for 

the payment of rent and any other payments required under this Lease are not appropriated, 

then LESSEE may terminate this Lease, without penalty, liability or expense of any kind to 

LESSEE, as of the last date on which sufficient funds are appropriated.  LESSEE shall use its 

reasonable efforts to give LESSOR reasonable advance notice of such termination. 
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PUBLIC WORKS, hereinafter referred to as "DEPARTMENT", and the 

City and County of San Franci.sco a MunicipaJ. Corpora.ti.on, herein

after refe.r.red to as "LESSEE", 

WIT N E,S SETH: 

WHEREAS, it has been determined by the, Directo:c of tr,e 

Department of Public Works that the fol.lowing descrlbed real. 

property is the proper subject of a Lease pursuant to Seciion 1lJ012 

of the Government Code of the state of California: 

J\ porti.on of Lots 1 and lJ-8 in Block 33II, ias said 
lots and block are shown upon that mep entitled 
"Map of O 'Ne:i.l. and Haley 'l'ra.ct", fi.l.ed Jan11ary 31, 
18Crr 

' B k 2· 'I' " • d "'B II f M' t - · 2'{ • ,o , in .. oo .. ,., i:in . o ,,,ps a . 1>age .. , i.n
the off'5.ee of the Record.er of the City and County 
of San Franci.sco, State of California, being more 
part.i.cul.a rJ.y described a.s follows: 

A stri.p of land being the northwesterly 18.00 feet 
of Lots 1 and 118 i.n Block 33lt, as sal.d lots a.nd 
block are sho·im on the above said map. 

Contai.nl.ng 3,600 sqLwre feet, more or less. 

AND wrmRE:.AS, IYEP.ARTMEN'I' and u,;ssEE desire to enter into a 

Lense of thE, abrJ'Je-descri.bed property und,ir such terr1s and. con

ditions as set forth hereinafter; 

··1o·r ,.,, _.,,.,E'I'''F"'' ' . 1 t' f t' . d. i J 1.· �·., 1r.1_uh 1 ·Utt!,_� ).D. consicera·J_o n o .�..v€ prernJ.ses an mucua _
":.· 

agrePmcnts of' the parties 11e:ceto
:, 

it is 1:1greE:d as follows: 



(1) This Lease shall be on a month-to-month basis at the

rate of $25. 00 per annum, pe.yable in advance to the DEPAR'l'MENT at 

the office of the S'rA'rE OF CALIFORNIA, DIVISION OF HIGHWAYS, San 

Francisco office, commencing on the 1st day of January, 1971. 

(2) 'I'he property herein leased shall be used exclusively

for park purposes and shall at all ti_mes be maintained at the sole 

cost and expense of LESSEE in an orderly, clean, safe and sanitary 

condition. Sa:i.d Lease may immediately be terminated by DEPAR'l'MEJIT'l' 

upon the happening of any of the following conditions: 

(a) When subject prope):-ty is used foJ, any purpose other

than park purposes; 

(b) When any portion of the property herein leased is

required for State highway or otber public tram:portat:i on 

purposes as determined by the govex·ning body of the 

Division of Highways or other publi .. c transportation 

ageney; 

(c) When, in the opinion of the Di.rector of the Depart-·

ment of Public Work.s, the leasecl. property i.s not mai.ntain,,c1 

in sL,ch manner as to prdtect and enhance the highway improve

ment and its environs, and Ll]SSEE within ten ( 10) days 

Hfter notice from DEPARTMENT fails to correct any 

deficiencies. 

(3) In the event thi.s Lease is terin:l.:1.ated for any of the

reasorw stated i.n the preceding paragraph 01' at the expirati::in of' 

the pe:d.ocl of th:i.s Lea.Ee, LESSE}: agrees to rerr,ove all improvements 

except landscaping wi.thin the right of way at its sole
,!' 

cxperHH� 
.. 
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within 120 days after the terminati.on of this Lease. If LESSEE 

fails· to remove all improvements, DEPAR'I'MEN'l' may remove such im

provements at the expense of LESSEE and bring an actton for recovery 

of such costs, together w:i.th all expenses and attorney's fees i.n

curred by reason of said act:i.on. 

( 4) '.rhe leased area sha 11 at a 11 times be subject to such

uses by DEPAR'rMENT as are necessary for h:i.ghway purposeo and DEPART-

MENT shall have the right to maintain any highway facilities' without 

interference by LESSEE. 

(5) Upon termination of said Lease for any reason whatso

ever, DEPAR'rMENT shall not be required to prqvide replacement 

lands or facilities or any compensation in any manner for land or 

i.mprovements or for any domages of any kind caused by said termina-

tion. 

(6) LESSEE shall place no improvements, including landscap

ing; on leased area except those included in the development, plan 

approved by the DJi:PARTMEN'I' in writing, a copy of which :i.s attached 

hereto. Any additional. improvements shall only be perm:i.tted wltli 

the written consent of the DEPAR'rMEN'.r.. .All signs shall be subject 

to prior approval by the DEPAR'rMENT 

(7) If it is determined by DEPARTMET�'r that any speci.a l

facilities are necessary for the safe and proper operation of the 

leased area in conjunction with highway uses, such fac:i.lities shall 

be constructed in a manner determined by DEPAR'l'MEN'.I' a.t th,, sole cost 

and expense of LJE.SSJ�E. 

(8) LEssgE shall begin the development of saii, propEJrty on 

or before J·u:i.y J., 19TL ancl sa:1.d work shall. be comp1etec1 accordi n[; 

to the development plan as ap9rovPd by tbe DEPt,R'I'HEWT' w:Lt:J:d.n H 

rensonab le ti:ne. 
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(9) Pr•ior to the award of any contract for the deveJ.opment

of :l.rnprovernents on the leased aI'ea, the LESSEE shall cause to be 

obtained from the contr•actor performing the work separate perform--

ance and labor and material bonds executed by an admitted surety 

insurer. Sa:td performance bond and the labor and material bond 

shall be in a sum equal to one-half' of the contract pr:lce. 

( 10) DEPAR'I'MEN'I', its ass:l.gns or successors in iriteres t,

sha11 not be liable for tax.es or asse:rnments of any nature what

soever on the leased property. 

( 11). LESSEE: shall not sublet or assign a Lease of the 

property w:t thout prior written consent of the DEPAR'l'MEN'r. 

(12) .LESSEE shall indemnify and hold harmless DEPAR'I'MEN'I'

and all of'f:l.cers and employees thereof from any and all clalms, 

suits, or act:ions of every name, kind o,r desc1° :1.ptj_on brought for 

OJ:' on account of j_njury to or death of any person or damage to any 

property resultJng from the existence, operation and maintenance 

of the property, 

(13) LESSEE shall be responsible for any 1iab:i.1ity· impcmed

by J.aw and for any :lnjury or death to any person or d2.mage to 

property 01° damage to the State h:1.ghway faci:U.t:i.es result.:lng from 

the ma1ntenance of said 1eased property. 

( J.4) Notw:i thstandlng; arw other provisi 011 :l.n th:ls Lease, 

nothing shall be done on said leased property which in any way 

wr1atsoevGr would result in danger to the travel:1.ng pubJ.:tc. The 

determination o'r whether e.ny j_mprovement o:r.• proposed act:i.vity shall 

endanger the safety of the traveling public shall be determ:lned by 



the DEP,Ul.THENT, acting by and through its State Highway Engineer 

at his sole discretion. LESSEE shall make provisions necessary to 

protect users of its proposed facility from any hazards resulting 

from use and operation of the highway at the sole cost and expense 

of LESSEE. 

(15) '.l'here shall be no access from the leased property to

highway facilities from said property. 

(16) The LE�iSl�E, for himself, his personal representatives,

successors in interest, and assigns, as a part of th.e consicJe:eation 

hereof, does hereby covenant and agree "as a covenant·running with 

the land" that (1) no person, on the ground of race, color, or 

national origin shall be excluded from partici-;-iation in, be denied 

the benefits of, or otherwise subjected to discrimination in the use 

of said facilities, (2) tb.at in connection with the ccnstructi.on 

of any improveCTents on said land and the furnishing of services 

thereon, no discrimination shall be practiced in the selection of 

employees and contractors, by contractors in the selection and 

retention of first-,.tier subcontractors, and by first-tier subcon

tractors in the selection and retention of second-tier subcontractors, 

(3) that such discrimination shall not be practiced ae;ainst the

public in their access to and use of the facilities and services 

provided for public accommodations (such as eating, sleeping, rest, 

recreation, and vehicle servicing) constructed or operated on, 

over, or under the space of the right of way, and (4) that the' 
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LESS:S:E shall use the land in compliance with all other requirements 

imposed pursuan·t to Title 15, Code of Federal Regulations, l'art 8 

(15 C.J? .. :t., Part 8) and as said Regulations may be amended.· In the 

event of breach of any of the above nondiscrimination covenants, 

the DEP,u'C/.Tl".ENT shall have the right of termination of this Lease, 

and to re-enter and repossess said land and the facilities thereon, 

and hold the same as if said Lease had never been na'le or issued. 

(17) Jmy and all notices or demands by or from DEFARTl'lENT

to LESS:i.�:2; or LE3SE3 to DEPAl11.rH,ENT shall be in writing. They shall 

be served either personally or by certified mail. If served by 

certified mail, service shall be deemed r:iade forty-eight (48) hours 

aft.er the deposit thereof in the United States· mail, postage prepaid, 

addressed ·.bo the party to whom such notice or demand is to be given 

and the issuance of a receipt thereof.... Arr,y notice or demand to 

DE:F��'l'I·mNT may be given to DEFAETl1:E1YT at P.O. Box 3366 Rincon·· 

Annex, San Francisco, California 94119, or at such other place or 

places as shall be designated by JJE.PARTJ:"Jc,"NT from time to time. Any 

notice or demand to LE3i3Ei", shall be given to LESSEE at Real Estate 

Departrr;ent, City and County of San Francisco, c/o Director of 

Properties, 4501:'.IcAllister Street, San Francisco, California 94102, 

or at such other place as may be subsequently designated by LESSEE 

in accordance with a wri·t;ten notice to DEl".ARTMENT. 

(18) Time is expressly made the essence of this Lease.
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(19) The terms of this Lease may be amended at any time �pon

such terms and conditions as shaJ.l be mutually agreed upon between, 

DEPARTMENT and LESSEE. 

IN WITNESS W1IEREOF ,, the u:::1.dersigned have executed this 

Lease on the date herein first above written. 

STATE OF CALIFORNIA 
DEPARTMENT OF PUBLIC WORKS 
DIVISION OF HIGHWAYS 

By_��) )(�-
NOV lv kJti 

D.epu�3 ' &ate Highway Engine.er 

- 7 -

CITY AND COUNTY 01<' SAN FRANCISCO ., 

a municipal corporation 

By __ /1{/t_u_ _ �cl 
Director of Property 

Per Administrative Code 
Section 23.19 as amended 

APPROVED: 

RECREATION AND PARK COMMISSION 

By_//l/b¥-�-�-

APPROVE/As TO FORM: 
'.rl-IOMAS M. 0 1 CONNOH; City Attorney 

�j,, .. ,_,� 
Deputy City At' •rney 7-

, 
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General Plan Referral 
 
December 20, 2022 

Case No.:  2022-011364GPR 
Block/Lot No.:  2643/006; 2643/007; 2643/014; 2643/021; 4061/002; 5331/056 
Project Sponsor:  San Francisco Recreation and Parks Department (SF RPD) 
Applicant:  Stacy Radine Bradley 
  Director, Capital and Planning Division, SF RPD  
  49 S. Van Ness, San Francisco, CA 
   stacy.bradley@sfgov.org 
   (628) 652-6610 
Staff Contact:  Matthew Thompson 
   matthew.r.thompson@sfgov.org  
 

Recommended By: ___________________________ 
  AnMarie Rodgers, Director of Citywide Policy for 
  Rich Hillis, Director of Planning 
 

Finding: The project, on balance, is in conformity with the General Plan. 

 

Project Description 
The Recreation and Park Department (RPD) proposes two street vacations and inter-jurisdictional property 
transfers. RPD also proposes classification of a State of California Department of Transportation (CalTrans) parcel 
as “park” within the Park Code. These decisions require a General Plan Referral prior to action by the Board of 
Supervisors (BOS). See a description of each project below. 
 

1. Twin Peaks “Figure-8” ROW and adjacent parcel: RPD seeks to vacate and transfer jurisdiction of the 
eastern alignment of the Twin Peaks Boulevard “Figure 8” from Christmas Tree Point Road to 
approximately 1,580 feet southerly at the close of the “Figure 8” (located between Assessor Block 2643, 
Lots 006 ,021, and 007) from the Department of Public Works (DPW) to RPD. RPD also seeks to transfer 
jurisdiction of Assessor Block 2643, Lot 014 to RPD since this parcel is sandwiched between RPD-
jurisdiction properties and is currently maintained by RPD. This street vacation and inter-jurisdictional 
transfer will support a renovation that will convert the eastern alignment of the Twin Peaks Boulevard 
“Figure 8” from a roadway permanently closed to vehicular traffic into a promenade that would include 

Jeremy Shaw, Acting Director of Citywide Policy 
12/21/22

mailto:matthew.r.thompson@sfgov.org


General Plan Referral  Case No. 2022-011364GPR 
  Inter-jurisdictional transfers for RPD parks 

  2  

comprehensive surface improvements to create pedestrian and bicycle pathways with associated 
landscaping, seating, signage, bicycle parking, and other amenities. The envisioned promenade would 
also establish recreational and open space connection between the two peaks and broader trail system 
to support additional recreational opportunities for San Francisco residents and visitors, while 
concurrently maintaining vehicular access along the western half of the “Figure 8,” which would remain 
unaltered. See Exhibits 1 and 2. 

2. Esprit Park perimeter ROW: RPD seeks to vacate and transfer jurisdiction of a portion of the ROW’s along 
the entire perimeter of Esprit Park (fronting Block 4061, Lot 002, ranging in width from roughly three feet 
to 12 feet) from DPW to RPD. This includes ROW along Indiana Street, 20thStreet, Minnesota Street, and 
19th Street. These park edges are currently improved as park land and will be renovated along with the 
interior of the park. The proposed vacation and transfer will allow RPD to improve, utilize and maintain 
the entire park area consistent with the Esprit Park Renovation plan. See Exhibit 3. 

3. Selby Palou for CalTrans lease: Selby Palou Mini Park is composed of three lots, two RPD-owned lots 
(Block 5331, Lot 055 and Lot 057) and one State of California Department of Transportation (CalTrans)-
owned lot (Block 5331, Lot 056). As part of the lease agreement with CalTrans, RPD proposes to amend 
the Park Code to designate Block 5331, Lot 056 as “park” when used in the Park Code. This will allow RPD 
to manage and utilize the parcel in the same manner as the adjacent, RPD-owned parcels. See Exhibits 4 
and 5. 

Environmental Review 
Not defined as a project under CEQA Guidelines Sections 15378 and 15060(c)(2) because it would not result in a 
direct or indirect physical change in the environment. 

General Plan Compliance and Basis for Recommendation 
As described below, this project is consistent with the Eight Priority Policies of Planning Code Section 101.1 and 
is, on balance, in conformity with the General Plan.  
 
RECREATION AND OPEN SPACE ELEMENT 
 
OBJECTIVE 1  
ENSURE A WELL-MAINTAINED, HIGHLY UTILIZED, AND INTEGRATED OPEN SPACE SYSTEM 
 
Policy 1.1 
Encourage the dynamic and flexible use of existing open spaces and promote a variety of recreation and open 
space uses, where appropriate. 
 
The street vacation and inter-jurisdictional transfer of the eastern alignment of the Twin Peaks “Figure-8” ROW 
allows for the future establishment of dynamic and flexible recreation and open space uses in the form of an 
envisioned pedestrian and bicycle promenade. 
 
Policy 1.4 
Maintain and repair recreational facilities and open spaces to modern maintenance standards. 
 

http://www.sf-planning.org/info
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The interjurisdictional transfer of DPW-owned ROW along the perimeter of Esprit Park will allow RPD to improve, 
utilize, and maintain the entire park area consistent with the Esprit Park Renovation plan. 
 
OBJECTIVE 2  
INCREASE RECREATION AND OPEN SPACE TO MEET THE LONG-TERM NEEDS OF THE CITY AND BAY 
REGION  
 
Policy 2.1 
Prioritize acquisition of open space in high needs areas. 
 
All three named projects effectively acquire additional open space for recreation. Specifically, the lease and “park” 
designation of a CalTrans-owned parcel at Selby-Palou Mini Park allows RPD to administer this area like RPD-
owned adjacent parcels that together compose the park. 
 
Policy 2.8 
Consider repurposing underutilized City-owned properties as open space and recreational facilities. 
 
For both the interjurisdictional transfers of the Twin Peaks “Figure-8” eastern alignment and Esprit Park perimeter 
ROW, RPD explicitly intends to repurpose underutilized DPW-owned land as new or improved open space and 
recreational facilities. 
 
OBJECTIVE 3 
IMPROVE ACCESS AND CONNECTIVITY TO OPEN SPACE  
 
Policy 3.1 
Creatively develop existing publicly-owned right-of-ways and streets into open space. 
 
For the interjurisdictional transfer of the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to develop 
creatively existing public ROW as new or improved open space, such as a bike and pedestrian promenade. The 
Esprit Park interjurisdictional transfer will enable RPD to improve and maintain the subject ROW space as official 
park space, where currently it is only unofficial park space. 
 
Policy 3.4 
Encourage non-auto modes of transportation – transit, bicycle and pedestrian access—to and from open spaces 
while reducing automobile traffic and parking in public open spaces. 
 
For the interjurisdictional transfer of the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing street, which would enhance bicycle and pedestrian access at 
Twin Peaks while limiting automobile traffic in and around this open space area. 
 
TRANSPORTATION ELEMENT 
 
OBJECTIVE 19 
ESTABLISH A STREET HIERARCHY SYSTEM IN WHICH THE FUNCTION AND DESIGN OF EACH STREET 
ARE CONSISTENT WITH THE CHARACTER AND USE OF ADJACENT LAND. 

http://www.sf-planning.org/info
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Policy 19.5 
Mitigate and reduce the impacts of automobile traffic in and around parks and along shoreline recreation 
areas. 
 
For the interjurisdictional transfer at the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing permanently closed roadway, which would mitigate and 
reduce the impacts of automobile traffic in and around existing park area. 
 
OBJECTIVE 29 
ENSURE THAT BICYCLES CAN BE USED SAFELY AND CONVENIENTLY AS A PRIMARY MEANS OF 
TRANSPORTATION, AS WELL AS FOR RECREATIONAL PURPOSES. 
 
Policy 29.9 
Identify and expand recreational bicycling opportunities. 
 
For the interjurisdictional transfer at the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing permanently closed roadway, which would expand 
recreational bicycling opportunities in the area. 
 
CENTRAL WATERFRONT AREA PLAN 
 
OBJECTIVE 5.5 
ENSURE THAT EXISTING OPEN SPACE, RECREATION AND PARK FACILITIES ARE WELL MAINTAINED 
 
Policy 5.5.2 
Renovate run-down or outmoded park facilities to provide high quality, safe and long-lasting facilities. Identify 
at least one existing park or recreation facility in the Central Waterfront for renovation. 
 
The proposed vacation and interjurisdictional transfer of the Esprit Park perimeter ROW will allow RPD to improve, 
utilize, and maintain the entire park area consistent with the Esprit Park Renovation plan. 
 
BAYVIEW HUNTERS POINT AREA PLAN 
 
OBJECTIVE 12 
PROVIDE AND MAINTAIN ADEQUATELY LOCATED, WELL DESIGNED, FULLY EQUIPPED RECREATION 
FACILITIES AND ENCOURAGE THEIR USE. 
 
Policy 12.1 
Make better use of existing facilities. 
 
The lease and “park” designation of a CalTrans-owned parcel at Selby-Palou Mini Park would make better use of 
existing recreational facilities by allowing RPD to manage and utilize the parcel in the same manner as the 
adjacent, RPD-owned parcels. 
 

http://www.sf-planning.org/info
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Policy 12.3 
Renovate and expand Bayview s̓ parks and recreation facilities, as needed. 
 
The lease and “park” designation of a CalTrans-owned parcel at Selby-Palou Mini Park would effectively expand 
parks and recreation facilities in Bayview. 
 

Planning Code Section 101 Findings 

Planning Code Section 101.1 establishes Eight Priority Policies and requires review of discretionary approvals 
and permits for consistency with said policies. The Project is found to be consistent with the Eight Priority 
Policies as set forth in Planning Code Section 101.1 for the following reasons:  
 

1. That existing neighborhood-serving retail uses be preserved and enhanced and future opportunities for 
resident employment in and ownership of such businesses enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing neighborhood-serving retail uses or employment opportunities. 

2. That existing housing and neighborhood character be conserved and protected to preserve the cultural 
and economic diversity of our neighborhoods; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing housing or neighborhood character. 

3. That the City’s supply of affordable housing be preserved and enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing or future supply of affordable housing. 

4. That commuter traffic does not impede MUNI transit service or overburden our streets or neighborhood 
parking; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect impede Muni service or generate parking demand. 

5. That a diverse economic base be maintained by protecting our industrial and service sectors from 
displacement due to commercial office development, and that future opportunities for resident 
employment and ownership in these sectors be enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not cause displacement of industrial or service sector businesses. 

6. That the City achieve the greatest possible preparedness to protect against injury and loss of life in an 
earthquake; 
 

http://www.sf-planning.org/info
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Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect the City's preparedness for earthquakes. 

7. That the landmarks and historic buildings be preserved; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing landmarks or historic properties. 

8. That our parks and open space and their access to sunlight and vistas be protected from development; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect access to sunlight and vistas at parks; the proposed project will support the continued 
maintenance and operation of San Francisco parks. 

 

Finding: The project, on balance, is in conformity with the General Plan. 

 

Attachments: 

 
Exhibits: 

1. Twin Peaks Promenade Assessor Block 2643  
2. Twin Peaks Promenade Plans 
3. Esprit Park Renovation ROW Vacation 
4. Selby Palou Mini Park Assessor Block 5331 
5. Selby Palou Mini Park aerial photo  

http://www.sf-planning.org/info
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Exhibit 1 - Twin Peaks Promenade Assessor Block 2643





Exhibit 2 - Twin Peaks Promenade Plans



PERSPECTIVE VIEW: LOOKING SOUTH FROM EAST OF NORTH PEAK
MAY 8, 2018
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MATERIALS LEGEND TREE PROTECTION PLATFORM-TYPE A 
WOOD TYPE: KEBONY 

PLANTING AREA 
KEY SYMBOL DESCRIPTION DETAIL MULCH: RECYCLED BLACK MINI-CHIP 
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(E) CONCRETE PAVING TO REMAIN

PEDESTRIAN CONCRETE PAVING 
I 11L5.10 I COLOR: 'PALOMINO' DAVIS #5447 

FINISH: WATER WASHED EXPOSED I 41L5.10 I 
AGGREGATE, 1/4" - 3/8" TUSCANY GOLi I 2IL2 01 IGRAVEL, AMERICAN SOIL & STONE . · .

VEHICULAR CONCRETE 
INTEGRAL COLOR CONCRETE PAVING 
COLOR: 'PALOMINO' DAVIS #5447 
FINISH: EXPOSED AGGREGATE, 1/4" -
3/8" TUSCANY GOLD GRAVEL, 
AMERICAN SOIL & STONE 
PERVIOUS CONCRETE 
MFR: BAY AREA PERVIOUS CONCRETE 
COLOR: 'PALOMINO' DAVIS #5447 
FINISH: BAPC POLISHED PERVIOUS 
CONCRETE - FINE GRAIN 
PIP RUBBER EXERCISE SURFACING 
MFR: ROBERTSON RECREATIONAL 
SURFACES 
TYPE: TOTTURF SUPREME 
COLOR: 70% BEIGE RH30, 15% LIGHT 
GREY RH61, 15% PALE GREY RH65 

NOT USED 

S.C.D
I 21L2.01 I 

I 71L5.11 I 
I 21L2.01 I 

l61L5.111 
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SIZE:1" X 6" (7/8" X 5 1/2") 
FASTENER: FASTENATOR HIDDEN 
FASTENERS, ss SCREWS, TYP I 2IL5.13 I 

I 3IL5.13 JTREE PROTECTION PLATFORM-TYPE B '-'-'-----'
WOOD TYPE: THERMORY BENCHMARK S.S.D 
ASH DECKING 
SIZE: 1" X 4" (0.79" X 3.78") 
FASTENER: FASTENATOR HIDDEN 
FASTENERS, SS SCREWS, TYP 
INTEGRAL COLOR MOWBAND 
COLOR: 'PALOMINO' DAVIS #5447 
FINISH: TO MATCH PEDESTRIAN 
CONCRETE PAVING #2 THIS SHEET 
WIDTH: VARIES, SEE LAYOUT PLANS 
SUB-SURFACE CONCRETE CURB @ 
SYNTHETIC TURF 
LOCATION: NORTH MEADOW 
REMOVABLE MESH FENCING 
MFR: GAURDIAN POOL FENCING 
MODEL: PREMIER FENCE & MESH 
COLOR: BLACK POLES & MESH 
SOD LAWN 
MFR: DEL TA BLUEGRASS 
TYPE: 90/10 TALL FESCUE, SEE 
PLANTING PLANS FOR SPECIES 
SYNTHETIC TURF 
MFR: HEAVENLY GREENS 
PRODUCT: PET PLAY TURF 
COLOR: SUMMER BLEND 

I 31L5.10 I 

I 81L5.10 I 

I 81L5.10 I 

SEE 
PLANTING 
PLANS 

I 5IL5.10 I 
I 71L5.10 I 

IND/ANA ST 
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MULCH, 3" DEPTH. SEE SPECS 
TEMPORARY FENCE BARRIER TO BE 
ADDED TO ALL PLANTING AREAS 
INTEGRAL COLOR CONCRETE 
SEATWALL WI INTEGRATED LIGHTING 
COLOR: PALOMINO DAVIS #5447 

1\lll\li� HEIGHT: 18" 
WIDTH: 30" 
FINISH: TOPCAST SURFACE 
RETARDANT #125 - PINK 
RECLAIMED GRANITE STACKED CURB 
GARDEN WALLS 
HEIGHT: VARIES, APPROX. 6" TO 8" 
LENGTH: VARIES, APPROX. 3' TO 8' 

I WIDTH: VARIES, APPROX. 18" TO 24" 
FINISH: POWERWASH PRIOR TO 
INSTALLATION 
SOURCE: MATERIALS PROVIDED BY 

' OTHERS TO BE SHIPPED BY BIDDING 
CONTRACTOR FROM WITHIN 1 MILE OF 
SITE 
NOT USED 

RECLAIMED GRANITE CURB GARDEN 
STONES 
HEIGHT: VARIES APPROX. +12" TO +18" 
WIDTH: VARIES APPROX. 6" TO 8" 
LENGTH: VARIES APPROX. 3' TO 8' 

' FINISH: NATURAL, FREE OF PAINT AND = 

OR TAGS 
SOURCE: MATERIALS PROVIDED BY 
OTHERS TO BE SHIPPED BY BIDDING 
CONTRACTOR FROM WITHIN 1 MILE OF 
SITE 
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CUT BASALT PLANKS 
SIZE: 3" MIN X 24" X 48" - 60" 
IRREGULAR (LIVE) EDGES 
FINISH: FLAMED 
INSTALL: 1" ABOVE FINISH GRADE 
OVER 1" SAND SETTING BED OVER 4" 
COMPACTED AGGREGATE BASE 

INDIVIDUAL STONE BOULDERS 
TYPE: MOSS ROCK 
SOURCE: AMERICAN SOIL AND STONE 
SEE BOULDER SCHEDULE FOR 
QUANTITIES AND SIZES 

DOG RELIEF BOULDERS 
TYPE: MOSS ROCK 
SOURCE: AMERICAN SOIL AND STONE 
SIZE: 24" DIA MIN 18" HEIGHT - TYP. 
(CUT IN HALF) 
PROVIDE 2' DIAMETER 3' DEEP 

) AUGERED SUMP BELOW FILLED WITH 
COMPACTED 3/4" GRAVEL 
RECLAIMED LOG 
SOURCE: MATERIALS PROVIDED BY 
OTHERS TO BE SHIPPED BY BIDDING 
CONTRACTOR FROM WITHIN 1 MILE OF 
SITE 
SIZE: VARIES 24" - 36" DIA X 8'-12' 
SPLIT RAIL FENCE 
MFR: ASHBY LUMBER 
TYPE: FSC WESTERN RED CEDAR 
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EXERCISE AREAS A, B, C, D, E I 21L5 14 
I 31L5.14 MFR: WHOLE TREES OR APPROVED 

EQUAL I 41L5.14 
I 5IL5.14 

DRINKING FOUNTAIN WITH BOTTLE 
FILLER 
MFR: MOST DEPENDABLE FOUNTAIN I 81L5.11 I 
MODEL: 10145SM SSFA SAN FRAN 
COLOR: BROWN 

DRINKING FOUNTAIN WITH PET BOWL 
MFR: MOST DEPENDABLE FOUNTAINS 
MODEL: 10145SMSS SSFA SAN FRAN I 81L5.11 I 
W/ PET BOWL 
COLOR: BROWN 
CUSTOM PICNIC TABLES & BENCHES 
SIZE: VARIES, SEE PLANS I 11L5.12 ! WOOD TYPE: FSC CERTIFIED CLR 
REDWOOD 
STORAGE CONTAINER PROVIDED BY 
SFRP . 
SLAB & ADJACENT PAVING TO BE 

I 11L5.13 I VEHICULAR CONCRETE, S.C.D. 
BIDDING CONTRACTOR TO PLACE AND 
ALIGN STORAGE CONTAINER 
POLE LIGHT 
LOUIS POULSON 
MODEL: FLINDT PLAZA 
HEIGHT 12'-0" S.E.D 

COLOR: PROVIDE SAMPLES OF 
CORTEN AND SILVER 
CATENARY POLES 
MFR: HAPCO 
MODEL: TAPERED STANDARD, WITH 
LOCKING HANDHOLE COVERS 
COLOR: 5 X RAL 2011, 3 X RAL 3022, 2 X S.E.D RAL 1032, FACTORY POWDERCOAT. 
PAINT ALL COMPONENTS ADDED TO 
POLES TO MATCH (EXCEPT CABLES 
AND FIXTURES) PROVIDE PAINT 
SAMPLES 

CATENARY LIGHT SYSTEM - STRING 
MFR: TEGAN 
MODEL: KORE EX5 CABLE DIRECT 
MOUNT WITH 6" FROSTED CYLINDER S.E.D 
GEM 
FIXTURE COLOR: ANODIZED 
ALUMINUM 

DIRECTIONAL SPOT LIGHTS 
MFR: SELUX S.E.D COLOR: PAINTED TO MATCH POLE 
COLOR, TYP. 
INTEGRATED LINEAR LED STRIP l1IL5.111 
LIGHTS @ CONC. BENCHES S.E.D 
ADA COMPLIANT COMPANION SEATING 
DIAGRAM, NO STRIPING REQUIRED 
BIRDHOUSE POLES 
POLE: 20' TALL X 5.9" BASE OD X 3.1" TOP 
OD X 11 GA THICK, ROUND TAPERED 
STEEL, ANCHOR BASE LIGHT POLE. 
POLE COLOR: 1 X RAL 6011, 1 X RAL 6021 
FACTORY POWDERCOAT 
HEIGHT: 16' & 20' 
BASE: RECESSED LIGHT POLE BASE, I 31 L5.11 I 
S.S.D.- SIM 
BIRDHOUSE: 6 PER POLE# 5825 WINGS 
NARROW 
MFR: VESTRE 
BIRDHOUSE COLOR: 50% 1 X RAL 6011 / 
50% 1 X RAL 6021, FACTORY 
POWDERCOAT. 
NURSE LOG MOUND 
PRESERVE 30" VISIBLE STUMP IN PLACE , 
24" VISIBLE ABOVE PROPOSED FG. 
PLACE 12' LONG SECTION OF EXISTING 
SEQUOIA TREE @ BASE 

BENCH W/ BACK I 11L5.12 I 

(E) UTILITY

(NJ UTILITY S.C.D

(NJ CURB RAMP 

REFURNISH AND REINSTALL (EJ PARK ID I 21L5.11 I 
SIGN I 6IL5.11 I 

(N) BIKE RACK 1 PER LOCATION I 21L5.12 I INDICATED

1. SEE I 11L8.01 I FOR EXTENTS OF STRUCTURAL SOIL TO BE USED
UNDERNEATH PAVING WITHIN AND ADJACENT TO THE DRIPLINES OF 
EXISTING TREES. 

LANDSCAPE ARCHITECT: 

• 
FLETCHER STUDIO 
U.NDSCAPE ARCHITECTURE 

2325 3rd St Suite 323, 
San Francisco, CA 94107 
p 415.230.9144 

e admin@fletcherstudio.con1 
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ESPRIT PARK 
RENOVATION 

A RECREATION AND PARK 
COMMISSION PROJECT 
CONTRACT ID: 10032160 

SOURCING ID. 000000-""�". nrrn"

9TH ST & MINNESOTA ST 
SAN FRANCISCO, CA, 

94107 

100o/o CD 

BID SET 

REVISION# DATE 
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60% co 10.21.21 
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Exhibit 3 - Esprit Park Renovation ROW Vacation
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Exhibit 4 - Selby Palou Mini Park Assessor Block 5331



Exhibit 5 – Selby Palou Mini Park aerial photo  

 

CalTrans parcel, Block 5331, Lot 056, to be designated “park” in the CCSF Park Code 

 



Attachment E: Selby Palou Mini Park Map 
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RECREATION AND PARK COMMISSION 
City and County of San Francisco 

Resolution Number 2304-003 

SELBY PALOU MINI PARK – CA DOT AGREEMENT 

RESOLVED, This Commission does (1) recommend that the Board of Supervisors approve the 
Marler-Johnson Park Agreement (FLA 04-SF-280-03) with the State of California Department of 
Transportation for the Recreation and Park Department to operate and maintain a portion of 
Selby Palou Mini Park (Block 5331, Lot 056) for ten years with three five year options; and (2) 
subject to the Park Code Amendment, cause the Park Code to apply to said property for the 
duration of said agreement. 

Adopted by the following vote 

Ayes 6 
Noes 0 
Absent 1 

I hereby certify that the foregoing resolution was 
adopted at the Recreation and Park Commission 
meeting held on April 20, 2023. 

Ashley Summers, Commission Liaison 



 

 
 
 
March 19, 2022 
 
Department of Transportation 
Right of Way, Airspace 
P.O. Box 23440 
Oakland, CA 94623 

RE:  Lease 04-SF-280-03 Located in the City and County of San Francisco, State of 
California, commonly known as the Selby and Palou Mini Park 

 
 
This letter certifies that the City and County of San Francisco is self-insured and self-funded for 
the following insurance coverages, which cover the City and County of San Francisco, its officers 
and employees. 
 
Comprehensive General Liability insurance in the amount of $5,000,000 per occurrence and 
general aggregate for bodily injury, property damage, and personal injury to third parties for 
liability arising out of the City’s negligence in performance of this agreement. 
 
Automobile Liability insurance with limits not less than $1,000,000 combined single limit per 
accident for bodily injury and property damage including owned, and non-owned and hired auto 
coverage as applicable. 
 
Workers’ Compensation in statutory amounts with Employer’s Liability of $1,000,000 per 
accident, injury or illness. 
 
The City and County of San Francisco’s self-insurance program is not commercial insurance and 
has no legal capacity to name another entity as additional insured. 
 
Do not hesitate to contact this office should you have any questions.   
 
Sincerely, 

 
Matt Hansen 
Director 
 
cc:  William Zhao, SFMTA 
 

 



CALIFORNIA STATE TRANSPORTATION AGENCY 

California Department of Transportation 

DISTRICT 4 
DIVISION OF RIGHT OF WAY AND LAND SURVEYS 
P.O. BOX 23440, MS-11 I OAKLAND, CA 94623-0440 
(510) 286-5400 I FAX (510) 286-5482 I TIY 711
www .dot.co.gov

Date: May 12, 2023 

To whom it may concern: 

GAVIN NEWSOM. GOVERNOR 

Caltrans, owner of the property located along Selby Street between Quesada and 
Palou Avenues, containing a San Francisco city-owned park, completely supports 

the continued use of this property for park purposes. Caltrans identifies this parcel as 

S FX-280-0003-01 . 

The City has leased this parcel from Caltrans since 1971 and an updated lease is long 

overdue. This new lease provides current and appropriate protections for both 

parties and is required based on the State's agreement with the Federal Highway 

Administration. 

Please consider this Caltrans' support of the City's execution of this new lease 

a�£� 
KRISTIN SCHOBER 

Senior Right of Way Agent 

Caltrans, Right of Way 

Airspace Development 

"Provide a safe and reliable transportation network that serves all people and respects the environment" 



City & County of San Francisco 

London N. Breed, Mayor 

August 31, 2023 

Honorable Board of Supervisors 
City and County of San Francisco 
City Hall, Room 244 
1 Carlton 8. Goodlett Place 
San Francisco, CA 94102 

Office of the City Administrator 

Carmen Chu, City Administrator 

Andrico Q Penick, Director of Real Estate 

RE: Renewal Lease - Caltrans, Landlord, and City and County of San Francisco -
Recreation and Park Department - Selby Palou Mini Park 

Dear Board Members: 

The Real Estate Division of the City Administrator's Office of the City and County of San 
Francisco, wholly supports the San Francisco Recreation and Park Departments' 
(RecPark) continued lease of the property located along Selby Street between Quesada 
and Palau Avenues (FLA 04-SF-280-03), containing a San Francisco city-owned and 
RecPark operated park ("Selby Palou Mini Park") (a portion of Block 5331, Lot 056), for 
the continued use of this property for park purposes. 

RecPark has leased this property for park purposes from Caltrans since 1971 and an 
updated lease is overdue. This new lease (Marler-Johnson Park Agreement) provides 
appropriate protections for both parties and is required based on the State's agreement 
with the Federal Highway Administration. It provides the City a long term (initial ten
year term with three five-year options) at an affordable price (initial $2,000 per year). 

This open space is fully used by the community and would be greatly missed if the 
lease were to be terminated. 

Andrico Q. Penick 
Director of Real Estate 

SFGSA.org · 3-1-1 



From: Conine-Nakano, Susanna (MYR)
To: BOS Legislation, (BOS); Madland, Sarah (REC)
Cc: Paulino, Tom (MYR); Ng, Beverly (REC); Gee, Natalie (BOS)
Subject: Mayor -- Resolution -- Selby & Palou Mini Park
Date: Tuesday, May 16, 2023 4:56:10 PM
Attachments: Mayor -- Resolution -- Selby & Palou Mini Park.zip

Hello Clerks,

Attached for introduction to the Board of Supervisors is a Resolution authorizing a lease with the State of California,
acting by and through its Department of Transportation (State), for the Recreation and Park Department to operate a
portion of property commonly known as Lot 056, Block 5331 located under Highway 280 along Selby Street
between Quesada Avenue and Palou Avenue, for an initial term of ten years with three five-year options and a total
base rent of $2,000 per year; adopting environmental findings and other findings that the actions set forth in this
Resolution are consistent with the City’s General Plan and eight priority policies; and authorizing other actions in
furtherance of this Resolution.

Sarah Madland is the Acting General Manager while GM Ginsburg is out of office. @Madland, Sarah (REC), can
you please reply-all to confirm your approval? Thanks!

Please note that Supervisor Walton is a co-sponsor of this legislation.

Best,
Susanna

Susanna Conine-Nakano
Office of Mayor London N. Breed
City & County of San Francisco
1 Dr. Carlton B. Goodlett Place, Room 200
San Francisco, CA 94102
415-554-6147

mailto:susanna.conine-nakano@sfgov.org
mailto:bos.legislation@sfgov.org
mailto:sarah.madland@sfgov.org
mailto:tom.paulino@sfgov.org
mailto:beverly.ng@sfgov.org
mailto:natalie.gee@sfgov.org
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Resolution authorizing a lease with the State of California, acting by and through its Department of Transportation, for the Recreation and Park Department to operate a property commonly known as Assessor’s Parcel Block 5331, Lot 056, located under Highway 280 along Selby Street between Quesada Avenue and Palou Avenue, for an initial term of ten years with three five-year options and base rent of $2,000 per year with 4% yearly adjustments; adopting environmental findings and other findings that the actions set forth in this Resolution are consistent with the City’s General Plan and eight priority policies; and authorizing other actions in furtherance of this Resolution. 








	WHEREAS, Selby & Palou Mini Park is an existing approximately 12,500-square-foot  neighborhood park, located in the Bayview, in Supervisor District 10 and partially beneath the elevated Highway 280 along Selby Street between Quesada Avenue and Palou Street; and


	WHEREAS, Selby & Palou Mini Park is composed of three lots occupying the west end of the block including two City-owned lots (Block 5331, Lot 055 and Lot 057) and one State of California, Department of Transportation (“State”) owned lot (Block 5331, Lot 056) located beneath the elevated Highway 280; and 	


	WHEREAS, Under the existing lease from 1970 between the Recreation and Park Department (“RPD”) and the State for the State-owned lot (“Property”), RPD has used the Property for the sole purpose of recreational park space; and 


	WHEREAS, In the Summer of 2020, the State requested to update the existing lease to conform to the State’s updated Marler-Johnson standard lease language and rates to allow the


continued lease and use of the Property as park space without interruption; and






	WHEREAS, In collaboration with State, RPD prepared an updated lease (“Lease”) with mutually-agreeable terms and provisions that would supersede the existing 1970 lease; and


	WHEREAS, The new lease will have an initial ten-year term and a total base rent of $2,000 per year with annual 4% rental adjustments thereafter; and


	WHEREAS, The Lease grants RPD three five-year options to extend the term of the Lease with 4% annual rental adjustments; and 


	WHEREAS, RPD will use the Property for a recreational purpose, the Property will be subject to the terms of the Lease and the impacts of being directly below Highway 280, and the Board’s approval of the Lease is not intended to convert the Property into park property for purposes of the City Charter, or into a significant “park” or “recreational area” as those terms are used in 23 United States Code Section 138 and 49 United States Code Section 303; and 


	WHEREAS, the City’s Planning Department issued a General Plan Referral (Case No. 2022-011364GPR) on December 20, 2022 which found the Lease to be consistent with the eight priority policies of Planning Code Section 101.1 and, on balance, in conformity with the General Plan; and


	WHEREAS, the General Plan Referral determined that the Lease is not a project under the California Environmental Quality Act Guidelines Section 15378 and 15060(c) because it would not result in a direct or indirect physical change to the environment; now, therefore, be it    


	RESOLVED, That in accordance with the recommendation of the Director of Property and General Manager of the Recreation and Park Department, after consulting with the City Attorney, the Director of Property is hereby authorized to take all actions, on behalf of the City, as Tenant, to execute the Lease with the State, as Landlord, for Block 5331, Lot 056, in San Francisco, California, substantially in the form on file with the Clerk of the Board of Supervisors in File No. ________; and, be it 





	FURTHER RESOLVED, That the Board of Supervisors approves that the Lease may include a clause with City indemnifying, holding harmless, and defending the State and its officers, employees, and agents from and against any and all claims, suits, actions, injury, damage, and liability incurred as a result of any acts or omissions by City in the performance of its obligations under the lease or any allegedly dangerous condition of public property based upon the condition of the property, excluding those incurred as a result of the highway structure above the property or the use of or activities on the property by the State or its officers, employees, or agents; and be it


FURTHER RESOLVED, That the Lease is for an initial 10-year term, with three 5-year options to extend, at the same annual rental rate of $2,000, as more particularly described in the Lease; and, be it


	FURTHER RESOLVED, That the Board of Supervisors authorizes the Director of Property to enter into any amendments or modifications to the lease (including, without limitation, the exhibits) that the Director of Property, in consultation with the RPD General Manager and the City Attorney, determines are in the best interest of the City, do not materially increase the obligations of the City or materially decrease the benefits of the City, are necessary or advisable to consummate the performance of the purposes and intent of this Resolution, and comply with all applicable laws, including the City’s charter, including any modifications or amendments to the lease; and be it


FURTHER RESOLVED, That within thirty (30) days of the Lease being fully executed by all parties, RED shall provide the agreement to the Clerk of the Board for inclusion in the official file; and be it


FURTHER RESOLVED, That the lease shall be subject to certification as to funds by the Controller, pursuant to Section 105 of the City Charter. 


						








						$2,000 Available				


						Account No. 530110


Fund: 10080


Dept: 262684


Authority: 10002


Project: 10001738


Activity: 0001








						_____________________________________


						CONTROLLER


RECOMMENDED:








_______________________________


ANDRICO Q. PENICK


DIRECTOR OF PROPERTY

















RECOMMENDED:








_______________________________


PHIL GINSBURG


GENERAL MANAGER


RECREATION AND PARK DEPARTMENT









SPMP Attachment- 1970 CA DOT Lease Agreement.pdf





















































SPMP- Attachment- CA DOT Support Letter.pdf











SPMP Attachment- DRAFT RPD-CA DOT Lease Renewal.pdf




1 



 



MARLER - JOHNSON PARK AGREEMENT 
FLA 04-SF-280-03 



SUMMARY OF LEASE PROVISIONS 



 



LESSEE: City and County of San Francisco. 



 



PREMISES:  04-SF-280-03 Located in the City and County of San Francisco, State of California, 



commonly known as the Selby and Palou Mini Park. 



 



LEASE TERM:    Ten (10) years; with three (3) five (5) year options (25-years total), options subject 



to District Airspace Review Committee (DARC), commencing XXXX 1, XXXX and first term 



expiring on XXXX 31, XXXX    



 



ANNUAL LEASE RATE: $2,000. 



 



ADJUSTMENT TO LEASE RATE:  4% 



 



REEVALUATION:  none 



 



SECURITY DEPOSIT:  $0.00.  



 



PUBLIC USE: Park and Recreational Use Only.  



 



LIABILITY INSURANCE:  $5,000,000.00 self-insured 



 



ADDRESS FOR NOTICES:   



 



LESSOR: 



Department of Transportation 



Right of Way, Airspace 



P.O. Box 23440 



Oakland, CA 94623 



(510) 908-3005 



 



LESSEE: 



General Manager 



Recreation and Park Department 



501 Stanyan Street 



San Francisco, CA 94117 



(415) 831-2700 



 



With a copy to: 



Director of Property 



San Francisco Real Estate Division 



25 Van Ness Avenue, Suite 5200 



San Francisco, CA 94102 



 



Real Estate and Finance Team 



San Francisco City Attorney’s Office 



1 Dr. Carlton B. Goodlet Pl, Suite 234 



San Francisco, CA 94102 
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STATE OF CALIFORNIA DEPARTMENT OF TRANSPORTATION 



AIRSPACE LEASE – MARLER-JOHNSON PARK AGREEMENT 



Lease Area No. 04-SF-280-03 



(Tenancy 04-SFX-280-0003-02) 



 



 



 THIS LEASE, dated _____________, is by and between the STATE OF CALIFORNIA, 



acting by and through its Department of Transportation, hereinafter called "LESSOR”, and CITY 



AND COUNTY OF SAN FRANCISCO, a municipal corporation, hereinafter called "LESSEE”. 



 



W I T N E S S E T H 



 



 It has been determined that the following described purpose is the proper use by a bonafide 



public agency pursuant to Section 14013 of the Government Code of the State of California; and  



 That the LESSOR, for and in consideration of the covenants, conditions, agreements, and 



stipulations of the LESSEE expressed, does hereby lease unto the said LESSEE, of those certain 



premises situated in the City and County of San Francisco, State of California, sometimes designated 



as Freeway Lease Area Number 04-SF-280-03, said demised area being described on the attached map 



or plat marked "Exhibit A", commonly known as Selby and Palou Mini Park. 



 EXCEPTING THEREFROM all those portions of the above-described property occupied by 



the supports and foundations of the existing structure.  ALSO EXCEPTING THEREFROM all that 



portion of said property: above a horizontal plane 5 feet below the underside of the superstructure of 



the existing structure, which plane extends to a line 15 feet, measured horizontally, beyond the 



outermost protrusion of the superstructure of said existing structure, as shown on the diagram marked 



"Exhibit A," attached hereto and by this reference made a part hereof. 



 This Lease is subject to (1) all easements, covenants, conditions, restrictions, reservations, 



rights of way, liens, encumbrances and other matters of record, (2) all matters discoverable by physical 



inspection of the Premises or that would be discovered by an accurate survey of the Premises and (3) 



all matters known to LESSEE or of which LESSEE has notice, constructive or otherwise including, 



without limitations, those shown on attached "Exhibit A". 



 



The parties hereto covenant and agree as follows: 



 



ARTICLE 1.  TERM 



 



 The term of this Lease shall be for ten (10) years commencing on XXXX 1, XXXX, and 



expiring XXXX 31, XXXX.  At LESSEE’S option, and with LESSOR’S concurrence, this lease may 



be renewed for three (3) additional five (5)-year options subject to a reevaluation of the lease rate in 



accordance with such terms as may be mutually agreed upon by the parties.   



 



ARTICLE 2.  LEASE RATE 



 



2.1  Annual Lease Rate 



 LESSEE shall pay to LESSOR the sum of $2,000.00, per year commencing on XXXX 1, 



XXXX and every year thereafter continuing during the term. The lease rate is for the property only; 



LESSEE must arrange to pay for all utility, maintenance and landscaping services. 



All rent shall be paid to LESSOR at the following address: State of California, Department of 



Transportation, Attention: Cashier, P. O. Box 168019, Sacramento, CA 95816-8019.   



Each payment shall state on the check the rental account number 04-SFX-280-0003-02. 
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2.2  Adjustment to Annual Lease Rate 



The monthly rent provided for in Section 2.1 shall be subject to adjustment as of the first day 



of the second year of the lease term and every year thereafter via a fixed 4% increase (rounded to 



closest $5).  Table 2.2.1 below provides the LESSEE’s minimum rent obligation for the 10 year initial 



term, plus the adjusted rent for the option periods if exercised.  LESSOR shall not be required to 



provide any further notice to LESSEE regarding annual rent adjustments during the Lease term. 



 
Table 4.2.1 
 
Lease Year                              Period  Rent 



Year 1  



Year 2  



Year 3  



Year 4  



Year 5  



Year 6  



Year 7  



Year 8  



Year 9  



Year 10  



Year 11 (Option 1) 



Year 12  



Year 13  



Year 14  



Year 15  



Year 16 (Option 2) 



Year 17  



Year 18  



Year 19  



Year 20  



Year 21 (Option 3) 



Year 22  



Year 23  



Year 24  



Year 25  



 



ARTICLE 3.  USE 



 



3.1 Specified Use 



 The Premises shall be used and occupied by LESSEE only and exclusively for the purpose of 



a public park and/or recreational area.  The Premises shall be maintained at the sole cost and expense 



of LESSEE in an orderly, clean, safe and sanitary condition.  LESSOR will terminate this lease 



immediately if LESSEE uses the Premises for any purpose other than park or recreational uses. 



LESSOR has not received any notice that the Premises is a significant park or recreation area 



pursuant to the provisions of 23 U.S.C. section 138 and 49 U.S.C. section 303 (commonly referred to 



as Section 4(f)).  It is hereby understood and agreed by LESSOR and LESSEE that the park is not 



intended to convert the Premises into a significant park or recreation area pursuant to the provisions 



of 23 U.S.C. section 138 and 49 U.S.C. section 303 (commonly referred to as Section 4(f)) 
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(collectively, "Section 4(f)"); and City shall not knowingly install, nor permit any of its sublessees to 



install, any improvements at the Premises that would cause the Premises to be a significant park or 



recreation area under Section 4(f).  In the event that the Premises is declared a significant park or 



recreation area under Section 4(f) due to the park or any improvements installed at the Premises by 



City or its sublessee(s), the City shall assume all burden, monetary or otherwise, in securing any 



remedy required to minimize any harm that any of LESSOR’s proposed projects would otherwise 



cause to the park or any such improvements. 



 The Premises shall at all times be subject to such uses by the LESSOR as are necessary for 



highway facilities without interference by LESSEE. 



 



3.2  Condition of Premises  



 LESSEE hereby accepts the Premises “As-Is”.  LESSOR makes no representation or warranty 



with respect to the condition of the Premises or the suitability thereof for the conduct of LESSEE's 



business, nor has LESSOR agreed to undertake any modification, alteration or improvement to the 



Premises. 



If Premises are located on an Interstate designated highway, this Lease shall not be effective 



until the Federal Highways Administration (FHWA) approves: (a) the proposed use of the 



PREMISES, and (b) the specific terms of this Lease, and LESSOR has given LESSEE notice of such 



approvals ("Lease Effective Notice"). 



 



3.3  Prohibited Uses 



 LESSEE is to use the Premises for public park and recreational purposes only.  The following 



are specifically prohibited: 



(a) Using the Premises in violation of any law, statute, zoning restriction, ordinance or 



governmental rule or regulation or requirements. 



(b) Operating or installing gasoline or petroleum supply station, transporting or storing 



gasoline or petroleum products under the structures, except those products stored within 



an operable vehicle for exclusive use by that vehicle. 



(c) Manufacturing or storage or use of flammable materials, explosives or other materials, 



deemed by LESSOR to be a potential fire or other hazard to the transportation facility.  



(d) Using, creating, storing or allowing any hazardous materials on the premises, except as 



otherwise expressly permitted in this Lease.  Fuel stored in a motor vehicle for the 



exclusive use in such vehicle is excepted. 



(e) Constructing, erecting, maintaining or permitting any sign, banner or flag upon the 



premises, except as provided for in Section 4.2, without the prior written approval of 



LESSOR.  LESSEE shall not place, construct or maintain upon the premises any 



advertising media that include moving or rotating parts, searchlights, flashing lights, 



loudspeakers, phonographs or other similar visual or audio media.  



(f) Parking or storing wrecked or inoperable vehicles of any kind on the Premises.  All parked 



or stored vehicles must be capable of being started and driven off the premises.  Vehicles 



will not be permitted to remain overnight on the premises. 



(g) Conducting or permitting the vending or sale of any goods or services upon the premises. 



 



3.4  Hazardous Materials 



 LESSEE shall at all times and in all respects comply with all federal, state and local laws, 



ordinances and regulations, including, but not limited to, the Federal Water Pollution Control Act (33 



U.S.C. Section 1251, et seq.), Resource Conservation and Recovery Act (42 U.S.C. Section 6901, et 



seq.), Safe Drinking Water Act (42 U.S.C. Section 300f, et seq.), Toxic Substances Control Act (15 



U.S.C. Section 2601, et seq.), Clean Air Act (42 U.S.C. Section 7401, et seq.), Comprehensive 











5 



Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601, et seq.), Safe 



Drinking Water and Toxic Enforcement Act (California Health and Safety Code Section 25249.5, et 



seq.), other applicable provisions of the California Health and Safety Code (Section 25100, et seq., 



and Section 39000, et seq.), California Water Code (Section 13000, et seq.), and other comparable 



state laws, regulations and local ordinances relating to industrial hygiene, environmental protection or 



the use, analysis, generation, manufacture, storage, disposal or transportation of any oil, flammable 



explosives, asbestos, urea formaldehyde, radioactive materials or waste, or other hazardous, toxic, 



contaminated or polluting materials, substances or wastes, including, without limitation, any 



“hazardous materials” under any such laws, ordinances or regulations (collectively “Hazardous 



Materials Laws”).  As used in the provisions of this Lease, “hazardous materials” include any 



“hazardous substance” as that term is defined in Section 25316 of the California Health and Safety 



Code and any other material or substance listed in or regulated by any Hazardous Materials Laws or 



posing a hazard to a person’s health or the environment.  Except as otherwise expressly permitted in 



this Lease, LESSEE shall not use, create, store or allow any hazardous materials on the Premises.  Fuel 



stored in a motor vehicle for the exclusive use in such vehicle is excepted.  Household cleaning 



supplies limited to quantities that are reasonably necessary to support shelter/feeding program 



operations are excepted.  LESSEE is prohibited from stockpiling large quantities of cleaning supplies.  



All cleaning supplies shall be properly stored under safe conditions.  Cleaning supplies that are 



incompatible shall be stored separately.  Except as otherwise expressly permitted in this Lease, 



LESSEE shall not use, create, store or allow any hazardous materials on the Premises.  Fuel stored in 



a motor vehicle for the exclusive use in such vehicle is excepted. 



 In no case shall LESSEE cause or allow the deposit or disposal of any hazardous materials on 



the Premises.  LESSOR, or its agents or contractors, shall at all times have the right to go upon and 



inspect the Premises and the operations thereon to assure compliance with the requirements herein 



stated.  This inspection may include taking samples of substances and materials present for testing, 



and/or the testing of soils or underground tanks on the premises. 



 Breach of any of these covenants, terms and conditions shall give LESSOR authority to 



immediately terminate this Lease.  It is the intent of the parties hereto that LESSEE shall be responsible 



for and bear the entire cost of removal and disposal of hazardous materials introduced to the premises 



during LESSEE'S period of use and possession as owner, operator or LESSEE of the premises.  



LESSEE shall also be responsible for any clean-up and decontamination on or off the Premises 



necessitated by the introduction of such hazardous materials on the Premises. LESSEE shall not be 



responsible for or bear the cost of removal or disposal of hazardous materials introduced to the 



premises by any party other than Lessee during any period prior to commencement of LESSEE'S 



period of use and possession of the Premises as owner, operator or Lessee. 



 LESSEE shall further hold LESSOR, and its officers and employees, harmless from all 



responsibility, liability and claim for damages resulting from the presence or use of hazardous 



materials on the premises during LESSEE'S period of use and possession of the Premises. 



 



3.5  Stormwater 



LESSEE shall comply with all applicable State and Federal water pollution control 



requirements regarding storm water and non-storm water discharges from the LESSEE’S leasehold 



area and will be responsible for compliance with all applicable provisions of the following permits 



including but not limited to the National Pollutant Discharge Elimination System (NPDES) General 



Permit and Waste Discharge Requirements for Discharges of Stormwater Associated with Industrial 



Activities (Excluding Construction), the NPDES General Permit for Stormwater Discharges 



Associated with Construction and Land Disturbance Activities, and the Caltrans Municipal Separate 



Storm Sewer System NPDES Permit, and permits and ordinances issued to and promulgated by 



municipalities, counties, drainage districts, and other local agencies regarding discharges of storm 
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water and non-storm water to sewer systems, storm drain systems, or any watercourses under the 



jurisdiction of the above agencies.  Copies of the current storm water related NPDES permits are 



available on the State Water Resources Control Board’s website at www.swrcb.ca.gov under 



Stormwater. 



 LESSEE understands the discharge of non-storm water into the storm sewer system is 



prohibited unless specifically authorized by one of the permits or ordinances listed above.  In order to 



prevent the discharge of non-storm water into the storm sewer system, vehicle or equipment washing, 



fueling, maintenance and repair on the PREMISES is prohibited.   



 In order to prevent the discharge of pollutants to storm water resulting from contact with 



hazardous material, the storage or stockpile of hazardous material on PREMISES is strictly prohibited.  



To the extent applicable to LESSEE’s use of the PREMISES, LESSEE shall implement and maintain 



the Best Management Practices (BMPs) shown in the attached Stormwater Pollution Prevention Fact 



Sheet(s) for: Parks and Recreation, attached as “Exhibit B.”  LESSEE shall identify any other potential 



sources of storm water and non-storm water pollution resulting from Lessee’s activities on the 



PREMISES, which are not addressed by the BMPs, contained in the attached Fact Sheet(s), and shall 



implement additional BMPs to prevent pollution from those sources.  Additional BMPs may be 



obtained from 2 other manuals, (1) Right of Way Property Management and Airspace Storm Water 



Guidance Manual (RW Storm Water Manual) available for review at the Lessor’s District Right of 



Way office or online at www.dot.ca.gov/hq/row/rwstormwater and (2) Construction Site Best 



Management Practices (BMPs) Manual, which is available online at 



https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-



handbooks . In the event of conflict between the attached Fact Sheet(s), the manuals and this Lease, 



this Lease shall control. 



 LESSEE shall provide Lessor with the Standard Industrial Classification (SIC) code 



applicable to Lessee’s facilities and activities on the lease PREMISES.  A list of SIC codes regulated 



under the General Industrial Permit SIC codes may be found at the State Water Resources Control 



Board (SWRCB) website 



at:http:/www.waterboards.ca.gov/water_issues/programs/stormwater/gen_indus.shtml.   



Other SIC codes may be found at www.osha.gov/pls/imis/sicsearch.html. 



 LESSOR, or its agents or contractors, shall at all times have the right to enter and inspect the 



PREMISES and the operations thereon to assure compliance with the applicable permits, and 



ordinances listed above.  Inspection may include taking samples of substances and materials present 



for testing PREMISES. 



 



3.6  LESSOR's Rules and Regulations 



 LESSEE shall faithfully observe and comply with the rules and regulations that LESSOR shall 



from time to time promulgate for the protection of the transportation facility and the safety of the 



traveling public.  LESSOR reserves the right from time to time to make reasonable modifications to 



said rules and regulations.  The additions and modifications to those rules and regulations shall be 



binding upon LESSEE upon delivery of a copy of them to LESSEE. 



 



ARTICLE 4.  IMPROVEMENTS  



 



4.1  Authorized Improvements 



 LESSEE shall not place any improvements in, on, or upon the Premises, nor shall LESSEE 



make any alterations to said premises except those specifically included in the development plans 



approved by the LESSOR, in writing, a copy of which is attached hereto.  All additional 



improvements, including landscaping, are subject to the review and approval of the LESSOR and 



FHWA.  In the event LESSEE violates any of the provisions of this Article, this Lease may be 





http://www.swrcb.ca.gov/


http://www.dot.ca.gov/hq/row/rwstormwater


https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-handbooks


https://dot.ca.gov/programs/construction/storm-water-and-water-pollution-control/manuals-and-handbooks


http://www.waterboards.ca.gov/water_issues/programs/stormwater/gen_indus.shtml


http://www.osha.gov/pls/imis/sicsearch.html
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terminated immediately by LESSOR.  Removal of LESSEE’s improvements shall be at no cost to 



FHWA.  



 LESSEE shall begin the development of the Premises, if any, within 30 days of the date of this 



lease and after obtaining an appropriate encroachment permit to construct from the LESSOR.  All 



work shall be completed according to the development plan within 90 days of the issuance of the 



encroachment permit. 



 



4.2  Required Sign 



 LESSEE shall post the Premises with a sign giving the following notice: 



(a) “This park has been developed for your enjoyment by City and County of San Francisco 



under a Lease with the California Department of Transportation.  The Lease is subject to 



termination if the property is needed for State highway purposes.” 



 



4.3  Removal of Improvements 



 Upon termination of this Lease for any reason whatsoever, LESSEE agrees to remove all 



improvements, except landscaping, at LESSEE’S sole expense, within 120 days of termination.  If 



LESSEE fails to remove all improvements, LESSOR may remove such improvements at the expense 



of LESSEE and bring an action for recovery of such costs, together with all expenses and attorneys’ 



fees incurred by reason of said action. 



 



ARTICLE 5.  REMOVAL OF PERSONAL PROPERTY 



 



 LESSEE may remove any personal property from time to time within forty-five (45) days of 



the expiration of the term.  LESSEE shall repair all damage (structural or otherwise) caused by any 



such removal. 



 Any personal property not removed by LESSEE within forty-five (45) days following 



expiration of the term shall be deemed to be abandoned by LESSEE and shall, without compensation 



to LESSEE, become the LESSOR's property, free and clear of all claims to or against them by LESSEE 



or any other person. Removal of LESSEE’s personal property shall be at no cost to FHWA. 



 



 



ARTICLE 6.  MAINTENANCE AND REPAIRS 



 



6.1  LESSEE'S Obligations 



 LESSEE, at its own cost and expense, shall maintain the Premises, improvements and 



landscaping thereon, including fences, and guardrails heretofore, or hereafter erected, in first class 



order, repair and condition and in compliance with all requirements of law, subject to ordinary wear 



and tear that does not reduce its attractiveness and utility.  LESSEE shall also, at its own cost and 



expense, install or provide for the installation of all required lighting on the Premises and shall 



maintain the lighting in first class order, repair and condition. 



 LESSOR and LESSEE recognize that because of the length of the term of this Lease it may be 



necessary for LESSEE to perform certain substantial maintenance, repair, rehabilitation or 



reconstruction (hereinafter collectively referred to as "repair" or "repairs") of the improvements in 



order to ensure that the premises are kept in first-class order, repair and condition. 



 LESSEE hereby expressly waives the right to make repairs at the expense of LESSOR and the 



benefit of the provisions of Sections 1941 and 1942 of the California Civil Code or any successor 



thereto. 



 LESSEE shall take all steps necessary to effectively protect the fences, guardrails, and the piers 



and columns, if any, of the structure from damage incident to LESSEE's use of said premises and 
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improvements, all without expense to LESSOR.  LESSEE shall, at its own cost and expense, repair in 



accordance with LESSOR's standards any damage to any property owned by LESSOR, including, but 



not limited to, all fences, guardrails, piers and columns, caused by LESSEE, invitees or other third 



parties.  At LESSEE's request, LESSOR will repair the damage to its property and LESSEE agrees to 



reimburse LESSOR promptly after demand for the amount LESSOR has reasonably expended to 



complete the repair work. 



 LESSEE shall designate in writing to LESSOR a representative who shall be responsible for 



the day-to-day operation and level of maintenance, cleanliness and general order. 



 



6.2  LESSOR’S Rights 



 In the event LESSEE fails to perform LESSEE's obligations under this Article, LESSOR shall 



give LESSEE notice to do such acts as are reasonably required to so maintain the premises.  If within 



thirty (30) days after LESSOR sends written notice to repair or quit, LESSEE fails to do the work and 



diligently proceed in good faith to prosecute it to completion, this lease shall be deemed cancelled.    



 



ARTICLE 7.  INDEMNIFICATION AND INSURANCE 



 



7.1  Indemnification 



Neither LESSOR nor FHWA nor any of LESSOR’S and FHWA’s officers or employees is 



responsible for any injury, damage, or liability occurring by reason of anything done or omitted to be 



done by LESSEE under or in connection with any work, authority, or jurisdiction conferred upon 



LESSEE or arising under this Lease.  



It is understood and agreed LESSEE will fully defend, indemnify, and save harmless LESSOR 



and FHWA and all of its officers and employees from all claims, suits, or actions of every kind brought 



forth under any theory of liability occurring by reason of anything done or omitted to be done by 



LESSEE under this lease.  LESSEE’S obligations to defend, indemnify, and save harmless LESSOR 



and FHWA extends to any and all claims, suits, or actions of every kind brought forth under any theory 



of liability occurring due to the use of the PREMISES and LESSEE’S operations under this Lease, 



any accompanying agreement with LESSOR, and any encroachment permit issued by Lessor.   



LESSEE shall include in any contract it enters with any third party to conduct work in 



association with this Lease, including any contractors who design, construct, or maintain equipment, 



structures, fixtures or other property, a requirement the contractor will fully defend, indemnify and 



save harmless LESSOR and its officers and employees from any and all claims, suits or actions of 



every kind brought forth under any theory of liability occurring due to the work conducted in 



association with this Lease.  If LESSEE has any additional insured endorsements executed by any 



third parties conducting work in association with this Lease naming LESSOR to comply with this 



provision, Lessee shall provide copies of the additional insured endorsements and a Certificate of 



Insurance to Lessor. 



If the Lease is terminated for any reason, LESSEE also agrees to indemnify, defend, and save 



harmless LESSOR and FHWA from any third party claims for damages arising out of the termination 



of the Lease due to LESSOR’S failure to comply with the requirements of the Lease.  Such third party 



claims include any claims from any contractors retained by LESSEE or its successors. 



Furthermore, LESSEE agrees it controls the PREMISES.  As such, LESSEE agrees to defend, 



indemnify and hold harmless LESSOR, its officers, agents, and employees for any and all claims 



arising out of any allegedly dangerous condition of public property based upon the condition of the 



PREMISES. 



LESSEE agrees to defend, indemnify and save harmless LESSOR, its officers, employees, and 



agents from any and all claims, suits or actions of every kind brought forth under any theory of liability 



with respect to the PREMISES or the activities of LESSEE or its officers, employees, and agents at 
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the PREMISES, excluding those arising by reason of the sole or active negligence of LESSOR, its 



officers, employees, and agents. 



LESSEE’S obligations to defend and indemnify LESSOR and FHWA is not excused because 



of LESSEE’S inability to evaluate liability or because LESSEE evaluates liability and determines 



LESSEE is not liable. LESSEE must respond within 30 days to the tender of any defense and 



indemnity by LESSOR or FHWA, unless this time has been extended by Lessor. 



 



7.2   Liability Insurance 



Nothing in this Lease is intended to establish a standard of care owed to any member of the 



public or to extend to the public the status of a third-party beneficiary for any of these insurance 



specifications. 



 



A.   Workers' Compensation and Employer's Liability Insurance  



LESSEE shall provide workers’ compensation and employer’s liability insurance or undertake self-



insurance as required under the Labor Code.  



 



LESSEE shall provide Employer's Liability Insurance in amounts not less than: 



1. $1,000,000 for each accident for bodily injury by accident 



2. $1,000,000 policy limit for bodily injury by disease 



3. $1,000,000 for each employee for bodily injury by disease 



 



B. Comprehensive General Liability Insurance 



LESSEE shall procure Comprehensive General Liability Insurance or utilize self-insurance, with $5 



million per occurrence and aggregate limits covering all operations by or on behalf of LESSEE, 



providing insurance for bodily injury liability and property damage liability, and including coverage 



for: 



1.  Premises, operations and mobile equipment 



2.  Products and completed operations 



3.  Broad form property damage (including completed operations) 



4.  Explosion, collapse, and underground hazards 



5.  Personal injury 



6.  Contractual liability 



 



If LESSEE procures insurance coverage to meet its insurance obligations under this Lease in 



whole or in part, LESSEE shall provide proof of the Comprehensive General Liability insurance policy 



with all endorsements, riders, and amendments to LESSOR on or before the commencement of this 



Lease by a Certificate of Additional Insured.   



 



The Comprehensive General Liability insurance procured by LESSEE shall also comply with 



the following: 



 



1.  Shall extend to all of LESSEE’S operations and remain in full force and effect during 



the term of this Lease.  



2.  Must be with an insurance company with a rating from A.M. Best Financial Strength 



Rating of A- or better and a Financial Size Category of VII or better.  



3.  Shall be on Commercial General Liability policy form no. CG0001 as published by 



the Insurance Services Office (ISO) or under a policy form at least as broad as policy 



form no. CG0001. 
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4.  Shall contain completed operations coverage with a carrier acceptable to LESSOR 



through the expiration of the latent and patent deficiency in construction statutes of 



repose set forth in Code of Civil Procedure section 337.15.  



5. Shall name LESSOR, including its officers, directors, agents (excluding agents who 



are design professionals), and employees, as additional insureds under the General 



Liability Policy with respect to liability arising out of or connected with work or 



operations performed in connection with this Lease.  Coverage for such additional 



insureds does not extend to liability to the extent prohibited by Insurance Code section 



11580.04.  



6.  Shall provide additional insured coverage by a policy provision or by an endorsement 



providing coverage at least as broad as Additional Insured (Form B) endorsement form 



CG 2010, as published by the Insurance Services Office (ISO), or other form 



designated by Lessor. 



7.  Shall state the insurance afforded the additional insureds applies as primary insurance. 



Any other insurance or self-insurance maintained by Lessor is excess only and must 



not be called upon to contribute with this insurance. 



 



C. Automobile Insurance 



LESSEE shall carry automobile liability insurance or utilize self-insurance, including coverage 



for all owned, hired, and nonowned automobiles. The primary limits of liability must be not less than 



$1,000,000 combined single limit for each accident for bodily injury and property damage. The 



umbrella or excess liability coverage required under this Article shall also apply to automobile 



liability. 



 



D. Deductible 



LESSOR allows reasonable deductible clauses not overly broad, exceeding $250,000, or 



harmful to LESSOR. LESSEE agrees by executing this Lease it shall defend, indemnify, and hold 



harmless LESSOR until such deductible is paid or applied to any claim arising out of this Lease, 



regardless of LESSEE’S evaluation of liability, as discussed in Section 9.1. 



 



E. Continual Coverage 



LESSOR may assure LESSEE’S compliance with LESSEE’S insurance obligations. Ten days 



before an insurance policy lapses or is canceled during the term of this Lease, LESSEE must submit 



evidence of renewal or replacement of the policy. LESSEE is not relieved of its duties and 



responsibilities to indemnify, defend, and hold harmless LESSOR, its officers, agents, and employees 



by LESSOR’S acceptance of insurance policies and certificates. The minimum insurance coverage 



amounts do not relieve Lessee from liability in excess of such coverage. 



 



F. Self-Insurance 



Reasonable self-insurance programs and self-insured retentions in insurance policies are 



permitted by LESSOR.  If LESSEE uses a self-insurance program or self-insured retention, LESSEE 



must provide LESSOR with the same protection from liability and defense of suits as would be 



afforded by first-dollar insurance. Further, execution of this Agreement is Lessee’s acknowledgment 



LESSEE will be bound by all laws as if LESSEE were an insurer as defined under Insurance Code 



section 23 and Lessee’s self-insurance program or self-insured retention shall operate as insurance as 



defined under Insurance Code section 22. LESSOR acknowledges that LESSEE is self-insured, as 



provided in “Exhibit C,” which is approved by LESSOR.  Notwithstanding anything to the contrary, 



LESSOR acknowledges that LESSEE’s self-insurance program is not commercial and has no ability 



to name another entity as an additional insured. 
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7.3  Failure to Procure and Maintain Insurance 



If LESSEE fails to procure or maintain the insurance or self-insurance required by this Article 



in full force and effect, this Lease may be terminated immediately by LESSOR. In addition, if LESSEE 



fails to procure or maintain the insurance or self-insurance required by this Article, LESSEE shall 



cease and desist from operating any business on the PREMISES and the improvements erected thereon 



and shall prevent members of the public from gaining access to the PREMISES during any period in 



which such insurance policies are not in full force and effect. 



 



7.4  Waiver of Subrogation 



LESSEE hereby waives any and all rights of recovery against LESSOR, or against the officers, 



employees, agents and representatives of LESSOR, for loss of or damage to LESSEE or its property 



or the property of others under its control to the extent that such loss or damage is insured against 



under any insurance policy in force at the time of such loss or damages.  LESSEE shall give notice to 



its insurance carrier or carriers that the foregoing waiver of subrogation is contained in the Lease. 



 



ARTICLE 8.  PAYMENT OF TAXES 



 



 LESSEE agrees to pay all taxes and assessments that may be legally assessed on LESSEE's 



possessory interest or income. 



 



ARTICLE 9.  RIGHT OF ENTRY 



 



9.1  Inspection, Maintenance, Construction and Operation of Freeway Structures 



 LESSOR, through its agents or representatives, and other city, county, state and federal 



agencies, through their agents or representatives, shall have full right and authority to enter in and 



upon the premises and any building or improvements situated thereon at any and all reasonable times 



during the term of this Lease for the purpose of inspecting the same without interference or hindrance 



by LESSEE, its agents or representatives. 



 LESSOR further reserves the right of entry for the purpose of inspecting the premises, or the 



doing of any and all acts necessary or proper on said premises in connection with the protection, 



maintenance, reconstruction, and operation of the freeway structures and its appurtenances; provided, 



further, that LESSOR reserves the further right, at its discretion, to immediate possession of the same 



in case of any national or other emergency, or for the purpose of preventing sabotage, and for the 



protection of said freeway structures, in which event the term of this Lease shall be extended for a 



period equal to the emergency occupancy by LESSOR, and during said period LESSEE shall be 



relieved, to the degree of interference, from the performance of conditions or covenants specified 



herein.  LESSOR further reserves the right of entry by any authorized officer, engineer, employee, 



contractor or agent of the LESSOR for the purpose of performing any maintenance activities upon the 



property which LESSEE has failed to perform.    



 



9.2  Future Transportation Project 



 LESSEE specifically acknowledges LESSOR may cancel this lease upon 90 days notice for 



the construction of an "Approved or Funded Transportation Project" or an emergency highway repair.  



In that event, LESSEE will have no claim upon LESSOR and waives any and all claims for 



compensation, damages or relocation assistance. 



 



9.3  Retrofitting of Freeway Structures 



 LESSEE acknowledges LESSOR may be required to perform retrofit work on all or a part of 
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the freeway structures that are situated on and above the premises.  LESSOR shall have the right to 



impose such restrictions on LESSEE's right to enter, occupy, and use the premises and to construct 



improvements thereon as LESSOR deems are necessary to enable it to complete construction of all 



freeway structural retrofit work without interference from LESSEE. 



 In the event LESSOR determines that it needs to obtain possession of all or a portion of the 



premises, or needs to place restrictions on LESSEE's use of the premises, LESSOR shall, at least 



ninety (90) days prior to the effective date of the commencement of such possession or restrictions 



notify LESSEE in writing describing the extent of the possession or restrictions and the effective date 



of their commencement.  Upon the effective date of said notice, LESSEE shall peaceably surrender 



possession of the premises and comply with the restrictions as stated therein. In that event, LESSEE 



will have no claim upon LESSOR and waives any and all claims for compensation, damages or 



relocation assistance. 



 LESSEE shall conduct its operations on the premises in such a manner so as not to interfere 



with LESSOR's or its contractor's performance of any structural retrofit work done on or above the 



premises.  LESSEE acknowledges that the performance of the structural retrofit work may cause 



damage to paving or other improvements constructed by LESSEE on the Premises.  LESSEE expressly 



agrees to hold LESSOR harmless from all such damage to its improvements, except that at the 



conclusion of the retrofit work, LESSOR shall, at no cost to LESSEE, restore the premises to their 



preexisting condition to the extent reasonably possible consistent with the retrofitting project. 



 If a portion of the premises is rendered unusable due to such work, LESSOR and LESSEE 



shall negotiate in good faith to determine an appropriate rental adjustment during such period.  If the 



parties cannot agree, the matter shall be submitted to binding arbitration, with the arbitrator chosen by 



the Presiding Judge of the Superior Court in which the property is located if the parties cannot mutually 



agree on an arbitrator.  



 



ARTICLE 10.  DEFAULT 



 



10.1 Default 



 The occurrence of any of the following shall constitute a material breach and default of this 



Lease by LESSEE: 



(a) Any failure by LESSEE to pay lease payment or any other monetary sums required to 



be paid hereunder, where such failure continues for thirty (30) days after written notice 



thereof has been given by LESSOR to LESSEE. 



(b) The abandonment or vacation of the premises by LESSEE.  Failure to occupy and 



operate the premises for thirty (30) consecutive days following the mailing of written 



notice from LESSOR to LESSEE calling attention to the abandonment shall be deemed 



an abandonment or vacation. 



(c) A failure by LESSEE to observe and perform any other provision of this Lease to be 



observed or performed by LESSEE, where such failure continues for thirty (30) days 



after written notice thereof by LESSOR to LESSEE; provided, however, that if the 



nature of such default is such that it cannot be reasonably cured within such thirty (30) 



day period, LESSEE shall not be deemed to be in default if LESSEE shall within such 



period commence such cure and thereafter diligently prosecute the same to completion. 



 



10.2 LESSOR'S Remedies 



 In the event of any material default or breach by LESSEE, LESSOR may at any time after 



expiration of the applicable notice and cure period, without limiting LESSOR in the exercise of any 



right of remedy at law or in equity that LESSOR may have by reason of such default or breach 



(a) Terminate LESSEE'S right to possession by any lawful means, in which case this Lease 
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shall immediately terminate and LESSEE shall immediately surrender possession of 



the premises to LESSOR.  In such event LESSOR shall be entitled to recover from 



LESSEE all damages incurred by LESSOR by reason of LESSEE's default including, 



but not limited to, the following: 



(i) the worth at the time of award of any unpaid lease payment which had been 



earned at the time of such termination; plus  



(ii) the worth at the time of award of the amount by which the unpaid lease payment 



which would have been earned after termination until the time of award exceeds 



the amount of such rental loss that is proved could have been reasonably 



avoided; plus 



(iii) the worth at the time of award of the amount by which the unpaid lease payment 



for the balance of the term after the time of award exceeds the amount of such 



rental loss that is proved could be reasonably avoided; plus,  



(iv) any other amount necessary to compensate LESSOR for all the detriment 



proximately caused by LESSEE's failure to perform its obligations under this 



Lease or which in the ordinary course of events would be likely to result 



therefrom; plus 



(v) at LESSOR's election, such other amounts in addition to or in lieu of the 



foregoing as may be permitted from time to time by applicable State law.  Upon 



any such re-entry LESSOR shall have the right to make any reasonable repairs, 



alterations or modifications to the premises, which LESSOR in its sole 



discretion deems reasonable and necessary.  As used in subparagraphs (i) and 



(ii), above, the "worth at the time of award" is computed by including interest 



on the principal sum at a rate one percent (1%) above the discount rate of the 



Federal Reserve Bank of San Francisco from the date of default.  As used in 



subparagraph (iii), above, the "worth at the time of award" is computed by 



discounting such amount at a rate one percent (1%) above the discount rate of 



the Federal Reserve Bank of San Francisco at the time of award.  The term 



"lease rate" as used in this Article shall be deemed to be and to mean lease rate 



to be paid pursuant to Article 4 and all other monetary sums required to be paid 



by LESSEE pursuant to the terms of this Lease. 



 



ARTICLE 11.  ASSIGNMENTS, SUBLEASES AND ENCUMBRANCES 



 



 The LESSEE shall not assign, sublease, or encumber this property in any matter whatsoever, 



nor shall this lease be recorded. 



 



ARTICLE 12.  NONDISCRIMINATION 



 



 LESSEE, for itself, its agents, contractors, employees, officers, and personal representatives, 



successors in interest, and assigns, as a part of the consideration hereof, does hereby covenant and 



agree as a covenant running with the land that: 



(a) No person, on the ground of race, color, or national origin shall be excluded from 



participation in, be denied the benefits of, or otherwise subjected to discrimination in 



the use of said facilities,  



(b) In connection with the construction of any improvements on said land and the 



furnishing of services thereon, no discrimination shall be practiced in the selection of 



employees and contractors, by contractors in the selection and retention of first tier 



subcontractors, and by first tier subcontractors in the selection and retention of second 
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tier subcontractors, 



(c) Such discrimination shall not be practiced against the public in its access to and use of 



the facilities and services provided for public accommodations (such as eating, 



sleeping, rest, recreation, and vehicle servicing) constructed or operated on, over, or 



under the premises,  



(d) LESSEE shall use the land in compliance with all other requirements imposed pursuant 



to Title 49, Code of Federal Regulations, Part 21 (49 C.F.R., Part 21) and as said 



regulations may be amended.  In the event of breach of any of the above 



nondiscrimination covenants, the LESSOR shall have the right to terminate this Lease, 



and to re-enter and repossess said land and the facilities thereon, and hold the same as 



if said Lease had never been made or issued. 



 



ARTICLE 13.    SECURITY DEPOSIT 



 



 This section intentionally deleted per Right of Way Manual 15.05.05.02. 



 



ARTICLE 14    ADDITIONAL PROVISIONS 



 



14.1  Quiet Enjoyment 



 LESSOR covenants and agrees with LESSEE that upon LESSEE paying lease payment and 



other monetary sums due under the Lease and performing its covenants and conditions, LESSEE shall 



and may peaceably and quietly have, hold and enjoy the premises for the term, subject however, to 



the terms of the Lease and of any of the mortgages or deeds of trust described above. 



 



14.2  Captions, Attachments, Defined Terms 



 The captions of the Articles of this Lease are for convenience only and shall not be deemed to 



be relevant in resolving any question of interpretation or construction of any section of this Lease. 



 Any marginal or clause headings on this lease are not a part of this and shall have no effect 



upon the construction or interpretation of any part hereof. 



 



14.3  Entire Agreement 



 This instrument along with any exhibits and attachments hereto constitutes the entire 



agreement between LESSOR and LESSEE relative to the premises and this agreement and the exhibits 



and attachments may be altered, amended or revoked only by an instrument in writing signed by both 



LESSOR and LESSEE.  LESSOR and LESSEE agree hereby that all prior or contemporaneous oral 



agreements between and among themselves and their agents and representatives relative to the leasing 



of the premises are merged in or revoked by this agreement. 



 



14.4  Severability 



 If any terms or provision of this Lease shall, to any extent, be determined by a court of 



competent jurisdiction to be invalid or unenforceable, the remainder of this Lease shall not be affected 



thereby, and each term and provision of this Lease shall be valid and be enforceable to the fullest 



extent permitted by law. 



 



14.5  Time is of the Essence 



 Time is of the essence of each and all of the terms and provisions of this Lease.  



 



14.6  Binding Effect; Choice of Law 



 The terms and conditions of this lease shall extend and be binding upon and inure to the 
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benefits of the heirs, executors, administrators or to any approved successor of the LESSEE.  The 



terms and conditions of this Lease shall be governed by the laws of the State of California, if any legal 



action is initiated, the venue shall be in the appropriate court of the State of California in the county 



in which the premises are located 



 



14.7  Waiver 



 No covenant, term or condition or the breach thereof shall be deemed waived, except by written 



consent of the party against whom the waiver is claimed and any waiver or the breach of any covenant, 



term or condition shall not be deemed to be a waiver of any preceding or succeeding breach of the 



same or any other covenant, term or condition.  Acceptance by LESSOR of any performance by 



LESSEE after the time the same shall have become due shall not constitute a waiver by LESSOR of 



the breach or default of any covenant, term or condition.  Acceptance by LESSOR of any performance 



by LESSEE after the time the same shall have become due shall not constitute a waiver by LESSOR 



of the breach or default of any covenant, term or condition unless otherwise expressly agreed to by 



LESSOR in writing. 



 



14.8  Holding Over 



If LESSEE remains in possession of all or any part of the Premises after the expiration of the 



term hereof, with or without the express or implied consent of LESSOR, such lease shall be from 



month-to-month only and not a renewal hereof or an extension for any further term. In such case, rent 



and other monetary sums due hereunder shall be payable at the time specified in this Lease and such 



month-to-month lease shall be subject to every other term, covenant, condition and agreement 



contained herein. 



 



14.9  Notices 



 All notices or demands of any kind required or desired to be given by LESSOR or LESSEE 



hereunder shall be in writing and shall be deemed delivered forty-eight (48) hours after depositing the 



notice or demand in the United States mail, certified or registered, postage prepaid, addressed to the 



LESSOR or LESSEE respectively at the addresses set forth on the signature pages of this lease. 



 



14.10  No Reservation 



 Submission of this instrument for examination or signature by LESSEE does not constitute a 



reservation of or option for lease; it is not effective as a lease or otherwise until execution and delivery 



by both LESSOR and LESSEE. 



 



14.12  Force Majeure  



 If either LESSOR or LESSEE shall be delayed or prevented from the performance of any act 



required hereunder by reason of acts of nature, governmental restrictions, regulations or controls 



(except those reasonably foreseeable in connection with the uses contemplated by this Lease) or other 



cause without fault and beyond the control of the party obligated (except financial inability), 



performance of such act shall be excused for the period of the delay and the period for the performance 



of any such act shall be extended for a period equivalent to the period of such delay.  Nothing in this 



clause shall excuse LESSEE from prompt payment of any rent, taxes, insurance or any other charge 



required of LESSEE, except as may be expressly provided in this Lease. 



 



14.13  Termination of Lease 



 This lease may be terminated at any time by either party upon ninety days written notice.  



LESSOR may also terminate this lease with a 30-day notice if: 



(a) Premises is required for State highway or other public transportation purposes as 
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determined by the LESSOR or other public transportation agency. 



(b) Premises are not maintained in such manner as to protect and enhance the highway 



improvement and its environments, and LESSEE has failed to take corrective action within 



30 days of being notified. 



 



14.14  City of San Francisco Contracting Provisions 



 The parties agree to comply with the provisions set forth on “Exhibit D” to this Lease. 



 



 In Witness Whereof LESSOR and LESSEE have executed this Lease as of the date first written 



above. 



 



Lessor: STATE OF CALIFORNIA  



DEPT OF TRANSPORTATION 



 



 



Lessee: CITY AND COUNTY OF SAN 



FRANCISCO 



By:    By:  



 Julie McDaniel 



Office Chief  



Right of Way Airspace 



 Andrico Q. Penick 



Director of Property 



 



 



   Recommended: 



Recreation and Park Department 



 



 



   Philip Ginsburg 



General Manager 



    



   Approved as to form: 



 



DAVID CHIU 



City Attorney 



 



    



   Shari Geller Diamant 



Deputy City Attorney 
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Exhibit A: Map 
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Exhibit B: Stormwater (3 pages) 
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EXHIBIT C: Self-Insurance 
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EXHIBIT D 



 



1. NON-LIABILITY OF CITY OFFICIALS, EMPLOYEES AND AGENTS 



Notwithstanding anything to the contrary in this Lease, no elective or appointive board, 



commission, member, officer, employee or agent of LESSEE shall be personally liable to 



LESSOR, its successors and assigns, in the event of any default or breach by LESSEE or for 



any amount which may become due to LESSOR, its successors and assigns, or for any 



obligation of LESSEE under this Lease. 



2. CONTROLLER’S CERTIFICATION OF FUNDS 



The terms of this Lease shall be governed by and subject to the budgetary and fiscal provisions 



of the City and County of San Francisco's Charter.  Notwithstanding anything to the contrary 



contained in this Lease, there shall be no obligation for the payment or expenditure of money 



by LESSEE under this Lease unless the Controller of the City and County of San Francisco 



first certifies, pursuant to Section 3.105 of the City's Charter, that there is a valid appropriation 



from which the expenditure may be made and that unencumbered funds are available from the 



appropriation to pay the expenditure.  Without limiting the foregoing, if in any fiscal year of 



LESSEE after the fiscal year in which the term of this Lease commences, sufficient funds for 



the payment of rent and any other payments required under this Lease are not appropriated, 



then LESSEE may terminate this Lease, without penalty, liability or expense of any kind to 



LESSEE, as of the last date on which sufficient funds are appropriated.  LESSEE shall use its 



reasonable efforts to give LESSOR reasonable advance notice of such termination. 
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General Plan Referral 
 
December 20, 2022 



Case No.:  2022-011364GPR 
Block/Lot No.:  2643/006; 2643/007; 2643/014; 2643/021; 4061/002; 5331/056 
Project Sponsor:  San Francisco Recreation and Parks Department (SF RPD) 
Applicant:  Stacy Radine Bradley 
  Director, Capital and Planning Division, SF RPD  
  49 S. Van Ness, San Francisco, CA 
   stacy.bradley@sfgov.org 
   (628) 652-6610 
Staff Contact:  Matthew Thompson 
   matthew.r.thompson@sfgov.org  
 



Recommended By: ___________________________ 
  AnMarie Rodgers, Director of Citywide Policy for 
  Rich Hillis, Director of Planning 
 



Finding: The project, on balance, is in conformity with the General Plan. 



 



Project Description 
The Recreation and Park Department (RPD) proposes two street vacations and inter-jurisdictional property 
transfers. RPD also proposes classification of a State of California Department of Transportation (CalTrans) parcel 
as “park” within the Park Code. These decisions require a General Plan Referral prior to action by the Board of 
Supervisors (BOS). See a description of each project below. 
 



1. Twin Peaks “Figure-8” ROW and adjacent parcel: RPD seeks to vacate and transfer jurisdiction of the 
eastern alignment of the Twin Peaks Boulevard “Figure 8” from Christmas Tree Point Road to 
approximately 1,580 feet southerly at the close of the “Figure 8” (located between Assessor Block 2643, 
Lots 006 ,021, and 007) from the Department of Public Works (DPW) to RPD. RPD also seeks to transfer 
jurisdiction of Assessor Block 2643, Lot 014 to RPD since this parcel is sandwiched between RPD-
jurisdiction properties and is currently maintained by RPD. This street vacation and inter-jurisdictional 
transfer will support a renovation that will convert the eastern alignment of the Twin Peaks Boulevard 
“Figure 8” from a roadway permanently closed to vehicular traffic into a promenade that would include 



Jeremy Shaw, Acting Director of Citywide Policy 
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comprehensive surface improvements to create pedestrian and bicycle pathways with associated 
landscaping, seating, signage, bicycle parking, and other amenities. The envisioned promenade would 
also establish recreational and open space connection between the two peaks and broader trail system 
to support additional recreational opportunities for San Francisco residents and visitors, while 
concurrently maintaining vehicular access along the western half of the “Figure 8,” which would remain 
unaltered. See Exhibits 1 and 2. 



2. Esprit Park perimeter ROW: RPD seeks to vacate and transfer jurisdiction of a portion of the ROW’s along 
the entire perimeter of Esprit Park (fronting Block 4061, Lot 002, ranging in width from roughly three feet 
to 12 feet) from DPW to RPD. This includes ROW along Indiana Street, 20thStreet, Minnesota Street, and 
19th Street. These park edges are currently improved as park land and will be renovated along with the 
interior of the park. The proposed vacation and transfer will allow RPD to improve, utilize and maintain 
the entire park area consistent with the Esprit Park Renovation plan. See Exhibit 3. 



3. Selby Palou for CalTrans lease: Selby Palou Mini Park is composed of three lots, two RPD-owned lots 
(Block 5331, Lot 055 and Lot 057) and one State of California Department of Transportation (CalTrans)-
owned lot (Block 5331, Lot 056). As part of the lease agreement with CalTrans, RPD proposes to amend 
the Park Code to designate Block 5331, Lot 056 as “park” when used in the Park Code. This will allow RPD 
to manage and utilize the parcel in the same manner as the adjacent, RPD-owned parcels. See Exhibits 4 
and 5. 



Environmental Review 
Not defined as a project under CEQA Guidelines Sections 15378 and 15060(c)(2) because it would not result in a 
direct or indirect physical change in the environment. 



General Plan Compliance and Basis for Recommendation 
As described below, this project is consistent with the Eight Priority Policies of Planning Code Section 101.1 and 
is, on balance, in conformity with the General Plan.  
 
RECREATION AND OPEN SPACE ELEMENT 
 
OBJECTIVE 1  
ENSURE A WELL-MAINTAINED, HIGHLY UTILIZED, AND INTEGRATED OPEN SPACE SYSTEM 
 
Policy 1.1 
Encourage the dynamic and flexible use of existing open spaces and promote a variety of recreation and open 
space uses, where appropriate. 
 
The street vacation and inter-jurisdictional transfer of the eastern alignment of the Twin Peaks “Figure-8” ROW 
allows for the future establishment of dynamic and flexible recreation and open space uses in the form of an 
envisioned pedestrian and bicycle promenade. 
 
Policy 1.4 
Maintain and repair recreational facilities and open spaces to modern maintenance standards. 
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The interjurisdictional transfer of DPW-owned ROW along the perimeter of Esprit Park will allow RPD to improve, 
utilize, and maintain the entire park area consistent with the Esprit Park Renovation plan. 
 
OBJECTIVE 2  
INCREASE RECREATION AND OPEN SPACE TO MEET THE LONG-TERM NEEDS OF THE CITY AND BAY 
REGION  
 
Policy 2.1 
Prioritize acquisition of open space in high needs areas. 
 
All three named projects effectively acquire additional open space for recreation. Specifically, the lease and “park” 
designation of a CalTrans-owned parcel at Selby-Palou Mini Park allows RPD to administer this area like RPD-
owned adjacent parcels that together compose the park. 
 
Policy 2.8 
Consider repurposing underutilized City-owned properties as open space and recreational facilities. 
 
For both the interjurisdictional transfers of the Twin Peaks “Figure-8” eastern alignment and Esprit Park perimeter 
ROW, RPD explicitly intends to repurpose underutilized DPW-owned land as new or improved open space and 
recreational facilities. 
 
OBJECTIVE 3 
IMPROVE ACCESS AND CONNECTIVITY TO OPEN SPACE  
 
Policy 3.1 
Creatively develop existing publicly-owned right-of-ways and streets into open space. 
 
For the interjurisdictional transfer of the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to develop 
creatively existing public ROW as new or improved open space, such as a bike and pedestrian promenade. The 
Esprit Park interjurisdictional transfer will enable RPD to improve and maintain the subject ROW space as official 
park space, where currently it is only unofficial park space. 
 
Policy 3.4 
Encourage non-auto modes of transportation – transit, bicycle and pedestrian access—to and from open spaces 
while reducing automobile traffic and parking in public open spaces. 
 
For the interjurisdictional transfer of the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing street, which would enhance bicycle and pedestrian access at 
Twin Peaks while limiting automobile traffic in and around this open space area. 
 
TRANSPORTATION ELEMENT 
 
OBJECTIVE 19 
ESTABLISH A STREET HIERARCHY SYSTEM IN WHICH THE FUNCTION AND DESIGN OF EACH STREET 
ARE CONSISTENT WITH THE CHARACTER AND USE OF ADJACENT LAND. 
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Policy 19.5 
Mitigate and reduce the impacts of automobile traffic in and around parks and along shoreline recreation 
areas. 
 
For the interjurisdictional transfer at the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing permanently closed roadway, which would mitigate and 
reduce the impacts of automobile traffic in and around existing park area. 
 
OBJECTIVE 29 
ENSURE THAT BICYCLES CAN BE USED SAFELY AND CONVENIENTLY AS A PRIMARY MEANS OF 
TRANSPORTATION, AS WELL AS FOR RECREATIONAL PURPOSES. 
 
Policy 29.9 
Identify and expand recreational bicycling opportunities. 
 
For the interjurisdictional transfer at the Twin Peaks “Figure-8” eastern alignment, RPD explicitly intends to create a 
new bike and pedestrian promenade on an existing permanently closed roadway, which would expand 
recreational bicycling opportunities in the area. 
 
CENTRAL WATERFRONT AREA PLAN 
 
OBJECTIVE 5.5 
ENSURE THAT EXISTING OPEN SPACE, RECREATION AND PARK FACILITIES ARE WELL MAINTAINED 
 
Policy 5.5.2 
Renovate run-down or outmoded park facilities to provide high quality, safe and long-lasting facilities. Identify 
at least one existing park or recreation facility in the Central Waterfront for renovation. 
 
The proposed vacation and interjurisdictional transfer of the Esprit Park perimeter ROW will allow RPD to improve, 
utilize, and maintain the entire park area consistent with the Esprit Park Renovation plan. 
 
BAYVIEW HUNTERS POINT AREA PLAN 
 
OBJECTIVE 12 
PROVIDE AND MAINTAIN ADEQUATELY LOCATED, WELL DESIGNED, FULLY EQUIPPED RECREATION 
FACILITIES AND ENCOURAGE THEIR USE. 
 
Policy 12.1 
Make better use of existing facilities. 
 
The lease and “park” designation of a CalTrans-owned parcel at Selby-Palou Mini Park would make better use of 
existing recreational facilities by allowing RPD to manage and utilize the parcel in the same manner as the 
adjacent, RPD-owned parcels. 
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Policy 12.3 
Renovate and expand Bayview s̓ parks and recreation facilities, as needed. 
 
The lease and “park” designation of a CalTrans-owned parcel at Selby-Palou Mini Park would effectively expand 
parks and recreation facilities in Bayview. 
 



Planning Code Section 101 Findings 



Planning Code Section 101.1 establishes Eight Priority Policies and requires review of discretionary approvals 
and permits for consistency with said policies. The Project is found to be consistent with the Eight Priority 
Policies as set forth in Planning Code Section 101.1 for the following reasons:  
 



1. That existing neighborhood-serving retail uses be preserved and enhanced and future opportunities for 
resident employment in and ownership of such businesses enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing neighborhood-serving retail uses or employment opportunities. 



2. That existing housing and neighborhood character be conserved and protected to preserve the cultural 
and economic diversity of our neighborhoods; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing housing or neighborhood character. 



3. That the City’s supply of affordable housing be preserved and enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing or future supply of affordable housing. 



4. That commuter traffic does not impede MUNI transit service or overburden our streets or neighborhood 
parking; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect impede Muni service or generate parking demand. 



5. That a diverse economic base be maintained by protecting our industrial and service sectors from 
displacement due to commercial office development, and that future opportunities for resident 
employment and ownership in these sectors be enhanced; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not cause displacement of industrial or service sector businesses. 



6. That the City achieve the greatest possible preparedness to protect against injury and loss of life in an 
earthquake; 
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Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect the City's preparedness for earthquakes. 



7. That the landmarks and historic buildings be preserved; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect existing landmarks or historic properties. 



8. That our parks and open space and their access to sunlight and vistas be protected from development; 
 
Inter-jurisdictional transfers, or designation of land as "park" in the Park Code, of land used for recreation 
will not affect access to sunlight and vistas at parks; the proposed project will support the continued 
maintenance and operation of San Francisco parks. 



 



Finding: The project, on balance, is in conformity with the General Plan. 



 



Attachments: 



 
Exhibits: 



1. Twin Peaks Promenade Assessor Block 2643  
2. Twin Peaks Promenade Plans 
3. Esprit Park Renovation ROW Vacation 
4. Selby Palou Mini Park Assessor Block 5331 
5. Selby Palou Mini Park aerial photo  
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Exhibit 1 - Twin Peaks Promenade Assessor Block 2643

















Exhibit 2 - Twin Peaks Promenade Plans











PERSPECTIVE VIEW: LOOKING SOUTH FROM EAST OF NORTH PEAK
MAY 8, 2018
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MATERIALS LEGEND TREE PROTECTION PLATFORM-TYPE A 
WOOD TYPE: KEBONY 



PLANTING AREA 
KEY SYMBOL DESCRIPTION DETAIL MULCH: RECYCLED BLACK MINI-CHIP 
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(E) CONCRETE PAVING TO REMAIN



PEDESTRIAN CONCRETE PAVING 
I 11L5.10 I COLOR: 'PALOMINO' DAVIS #5447 



FINISH: WATER WASHED EXPOSED I 41L5.10 I 
AGGREGATE, 1/4" - 3/8" TUSCANY GOLi I 2IL2 01 IGRAVEL, AMERICAN SOIL & STONE . · .



VEHICULAR CONCRETE 
INTEGRAL COLOR CONCRETE PAVING 
COLOR: 'PALOMINO' DAVIS #5447 
FINISH: EXPOSED AGGREGATE, 1/4" -
3/8" TUSCANY GOLD GRAVEL, 
AMERICAN SOIL & STONE 
PERVIOUS CONCRETE 
MFR: BAY AREA PERVIOUS CONCRETE 
COLOR: 'PALOMINO' DAVIS #5447 
FINISH: BAPC POLISHED PERVIOUS 
CONCRETE - FINE GRAIN 
PIP RUBBER EXERCISE SURFACING 
MFR: ROBERTSON RECREATIONAL 
SURFACES 
TYPE: TOTTURF SUPREME 
COLOR: 70% BEIGE RH30, 15% LIGHT 
GREY RH61, 15% PALE GREY RH65 



NOT USED 
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FASTENER: FASTENATOR HIDDEN 
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I 3IL5.13 JTREE PROTECTION PLATFORM-TYPE B '-'-'-----'
WOOD TYPE: THERMORY BENCHMARK S.S.D 
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LOCATION: NORTH MEADOW 
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MFR: GAURDIAN POOL FENCING 
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SOD LAWN 
MFR: DEL TA BLUEGRASS 
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PLANTING PLANS FOR SPECIES 
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MFR: HEAVENLY GREENS 
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COLOR: SUMMER BLEND 



I 31L5.10 I 



I 81L5.10 I 



I 81L5.10 I 



SEE 
PLANTING 
PLANS 



I 5IL5.10 I 
I 71L5.10 I 



IND/ANA ST 



� 



� 



� 
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COLOR: PALOMINO DAVIS #5447 
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WIDTH: 30" 
FINISH: TOPCAST SURFACE 
RETARDANT #125 - PINK 
RECLAIMED GRANITE STACKED CURB 
GARDEN WALLS 
HEIGHT: VARIES, APPROX. 6" TO 8" 
LENGTH: VARIES, APPROX. 3' TO 8' 



I WIDTH: VARIES, APPROX. 18" TO 24" 
FINISH: POWERWASH PRIOR TO 
INSTALLATION 
SOURCE: MATERIALS PROVIDED BY 



' OTHERS TO BE SHIPPED BY BIDDING 
CONTRACTOR FROM WITHIN 1 MILE OF 
SITE 
NOT USED 



RECLAIMED GRANITE CURB GARDEN 
STONES 
HEIGHT: VARIES APPROX. +12" TO +18" 
WIDTH: VARIES APPROX. 6" TO 8" 
LENGTH: VARIES APPROX. 3' TO 8' 



' FINISH: NATURAL, FREE OF PAINT AND = 
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CUT BASALT PLANKS 
SIZE: 3" MIN X 24" X 48" - 60" 
IRREGULAR (LIVE) EDGES 
FINISH: FLAMED 
INSTALL: 1" ABOVE FINISH GRADE 
OVER 1" SAND SETTING BED OVER 4" 
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INDIVIDUAL STONE BOULDERS 
TYPE: MOSS ROCK 
SOURCE: AMERICAN SOIL AND STONE 
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SPLIT RAIL FENCE 
MFR: ASHBY LUMBER 
TYPE: FSC WESTERN RED CEDAR 
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EXERCISE AREAS A, B, C, D, E I 21L5 14 
I 31L5.14 MFR: WHOLE TREES OR APPROVED 



EQUAL I 41L5.14 
I 5IL5.14 



DRINKING FOUNTAIN WITH BOTTLE 
FILLER 
MFR: MOST DEPENDABLE FOUNTAIN I 81L5.11 I 
MODEL: 10145SM SSFA SAN FRAN 
COLOR: BROWN 



DRINKING FOUNTAIN WITH PET BOWL 
MFR: MOST DEPENDABLE FOUNTAINS 
MODEL: 10145SMSS SSFA SAN FRAN I 81L5.11 I 
W/ PET BOWL 
COLOR: BROWN 
CUSTOM PICNIC TABLES & BENCHES 
SIZE: VARIES, SEE PLANS I 11L5.12 ! WOOD TYPE: FSC CERTIFIED CLR 
REDWOOD 
STORAGE CONTAINER PROVIDED BY 
SFRP . 
SLAB & ADJACENT PAVING TO BE 



I 11L5.13 I VEHICULAR CONCRETE, S.C.D. 
BIDDING CONTRACTOR TO PLACE AND 
ALIGN STORAGE CONTAINER 
POLE LIGHT 
LOUIS POULSON 
MODEL: FLINDT PLAZA 
HEIGHT 12'-0" S.E.D 



COLOR: PROVIDE SAMPLES OF 
CORTEN AND SILVER 
CATENARY POLES 
MFR: HAPCO 
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LOCKING HANDHOLE COVERS 
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S.S.D.- SIM 
BIRDHOUSE: 6 PER POLE# 5825 WINGS 
NARROW 
MFR: VESTRE 
BIRDHOUSE COLOR: 50% 1 X RAL 6011 / 
50% 1 X RAL 6021, FACTORY 
POWDERCOAT. 
NURSE LOG MOUND 
PRESERVE 30" VISIBLE STUMP IN PLACE , 
24" VISIBLE ABOVE PROPOSED FG. 
PLACE 12' LONG SECTION OF EXISTING 
SEQUOIA TREE @ BASE 



BENCH W/ BACK I 11L5.12 I 



(E) UTILITY



(NJ UTILITY S.C.D



(NJ CURB RAMP 



REFURNISH AND REINSTALL (EJ PARK ID I 21L5.11 I 
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(N) BIKE RACK 1 PER LOCATION I 21L5.12 I INDICATED



1. SEE I 11L8.01 I FOR EXTENTS OF STRUCTURAL SOIL TO BE USED
UNDERNEATH PAVING WITHIN AND ADJACENT TO THE DRIPLINES OF 
EXISTING TREES. 



LANDSCAPE ARCHITECT: 



• 
FLETCHER STUDIO 
U.NDSCAPE ARCHITECTURE 



2325 3rd St Suite 323, 
San Francisco, CA 94107 
p 415.230.9144 



e admin@fletcherstudio.con1 



SF CA 



�() x--" 
tz_ � OGP/>-�G -?--:::,



OTRERO 



ESPRIT PARK 
RENOVATION 



A RECREATION AND PARK 
COMMISSION PROJECT 
CONTRACT ID: 10032160 



SOURCING ID. 000000-""�". nrrn"



9TH ST & MINNESOTA ST 
SAN FRANCISCO, CA, 



94107 



100o/o CD 



BID SET 



REVISION# DATE 



30%CD 07.29.21 



60% co 10.21.21 



PSCP 01.18.22 



90%CD 01.31.22 



03.22.22 



04.19.22 



06.01 .22 



DATE ND. DRAWN: CHO: 



06.01.22 18-010 YL AP, EF OF 



DRAWING TITLE: 



MATERIALS PLAN 



SHEET NO: 



L 1.01 



Exhibit 3 - Esprit Park Renovation ROW Vacation
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Exhibit 4 - Selby Palou Mini Park Assessor Block 5331











Exhibit 5 – Selby Palou Mini Park aerial photo  



 



CalTrans parcel, Block 5331, Lot 056, to be designated “park” in the CCSF Park Code 
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Attachment E: Selby Palou Mini Park Map 
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SPMP Attachment- RPD Letter of Self Insurance.pdf




 



 
 
 
March 19, 2022 
 
Department of Transportation 
Right of Way, Airspace 
P.O. Box 23440 
Oakland, CA 94623 



RE:  Lease 04-SF-280-03 Located in the City and County of San Francisco, State of 
California, commonly known as the Selby and Palou Mini Park 



 
 
This letter certifies that the City and County of San Francisco is self-insured and self-funded for 
the following insurance coverages, which cover the City and County of San Francisco, its officers 
and employees. 
 
Comprehensive General Liability insurance in the amount of $5,000,000 per occurrence and 
general aggregate for bodily injury, property damage, and personal injury to third parties for 
liability arising out of the City’s negligence in performance of this agreement. 
 
Automobile Liability insurance with limits not less than $1,000,000 combined single limit per 
accident for bodily injury and property damage including owned, and non-owned and hired auto 
coverage as applicable. 
 
Workers’ Compensation in statutory amounts with Employer’s Liability of $1,000,000 per 
accident, injury or illness. 
 
The City and County of San Francisco’s self-insurance program is not commercial insurance and 
has no legal capacity to name another entity as additional insured. 
 
Do not hesitate to contact this office should you have any questions.   
 
Sincerely, 



 
Matt Hansen 
Director 
 
cc:  William Zhao, SFMTA 
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[Property Lease – State of California Department of Transportation- Selby & Palou Mini Park]



 



Resolution authorizing a lease with the State of California, acting by and through its 



Department of Transportation, for the Recreation and Park Department to operate a 



property commonly known as Assessor’s Parcel Block 5331, Lot 056, located under 



Highway 280 along Selby Street between Quesada Avenue and Palou Avenue, for an 



initial term of ten years with three five-year options and base rent of $2,000 per year with 



4% yearly adjustments; adopting environmental findings and other findings that the 



actions set forth in this Resolution are consistent with the City’s General Plan and eight 



priority policies; and authorizing other actions in furtherance of this Resolution.  



 
 



 WHEREAS, Selby & Palou Mini Park is an existing approximately 12,500-square-foot  



neighborhood park, located in the Bayview, in Supervisor District 10 and partially beneath the 



elevated Highway 280 along Selby Street between Quesada Avenue and Palou Street; and 



 WHEREAS, Selby & Palou Mini Park is composed of three lots occupying the west end 



of the block including two City-owned lots (Block 5331, Lot 055 and Lot 057) and one State of 



California, Department of Transportation (“State”) owned lot (Block 5331, Lot 056) located 



beneath the elevated Highway 280; and   



 WHEREAS, Under the existing lease from 1970 between the Recreation and Park 



Department (“RPD”) and the State for the State-owned lot (“Property”), RPD has used the 



Property for the sole purpose of recreational park space; and  



 WHEREAS, In the Summer of 2020, the State requested to update the existing lease to 



conform to the State’s updated Marler-Johnson standard lease language and rates to allow the 



continued lease and use of the Property as park space without interruption; and  
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 WHEREAS, In collaboration with State, RPD prepared an updated lease (“Lease”) with 



mutually-agreeable terms and provisions that would supersede the existing 1970 lease; and 



 WHEREAS, The new lease will have an initial ten-year term and a total base rent of 



$2,000 per year with annual 4% rental adjustments thereafter; and 



 WHEREAS, The Lease grants RPD three five-year options to extend the term of the 



Lease with 4% annual rental adjustments; and  



 WHEREAS, RPD will use the Property for a recreational purpose, the Property will be 



subject to the terms of the Lease and the impacts of being directly below Highway 280, and the 



Board’s approval of the Lease is not intended to convert the Property into park property for 



purposes of the City Charter, or into a significant “park” or “recreational area” as those terms 



are used in 23 United States Code Section 138 and 49 United States Code Section 303; and  



 WHEREAS, the City’s Planning Department issued a General Plan Referral (Case No. 



2022-011364GPR) on December 20, 2022 which found the Lease to be consistent with the 



eight priority policies of Planning Code Section 101.1 and, on balance, in conformity with the 



General Plan; and 



 WHEREAS, the General Plan Referral determined that the Lease is not a project under 



the California Environmental Quality Act Guidelines Section 15378 and 15060(c) because it 



would not result in a direct or indirect physical change to the environment; now, therefore, be it     



 RESOLVED, That in accordance with the recommendation of the Director of Property 



and General Manager of the Recreation and Park Department, after consulting with the City 



Attorney, the Director of Property is hereby authorized to take all actions, on behalf of the City, 



as Tenant, to execute the Lease with the State, as Landlord, for Block 5331, Lot 056, in San 



Francisco, California, substantially in the form on file with the Clerk of the Board of Supervisors 



in File No. ________; and, be it  
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 FURTHER RESOLVED, That the Board of Supervisors approves that the Lease may 



include a clause with City indemnifying, holding harmless, and defending the State and its 



officers, employees, and agents from and against any and all claims, suits, actions, injury, 



damage, and liability incurred as a result of any acts or omissions by City in the performance of 



its obligations under the lease or any allegedly dangerous condition of public property based 



upon the condition of the property, excluding those incurred as a result of the highway structure 



above the property or the use of or activities on the property by the State or its officers, 



employees, or agents; and be it 



FURTHER RESOLVED, That the Lease is for an initial 10-year term, with three 5-year 



options to extend, at the same annual rental rate of $2,000, as more particularly described in 



the Lease; and, be it 



 FURTHER RESOLVED, That the Board of Supervisors authorizes the Director of 



Property to enter into any amendments or modifications to the lease (including, without 



limitation, the exhibits) that the Director of Property, in consultation with the RPD General 



Manager and the City Attorney, determines are in the best interest of the City, do not materially 



increase the obligations of the City or materially decrease the benefits of the City, are necessary 



or advisable to consummate the performance of the purposes and intent of this Resolution, and 



comply with all applicable laws, including the City’s charter, including any modifications or 



amendments to the lease; and be it 



FURTHER RESOLVED, That within thirty (30) days of the Lease being fully executed by 



all parties, RED shall provide the agreement to the Clerk of the Board for inclusion in the official 



file; and be it 



FURTHER RESOLVED, That the lease shall be subject to certification as to funds by the 



Controller, pursuant to Section 105 of the City Charter.  
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      $2,000 Available     
      Account No. 530110 



Fund: 10080 
Dept: 262684 
Authority: 10002 
Project: 10001738 
Activity: 0001 
 
 



      _____________________________________ 



      CONTROLLER 



RECOMMENDED: 



 



 



_______________________________ 



ANDRICO Q. PENICK 



DIRECTOR OF PROPERTY 
 



 



 



 



 



RECOMMENDED: 



 



 



_______________________________ 



PHIL GINSBURG 



GENERAL MANAGER 
RECREATION AND PARK DEPARTMENT 
 



M











Signature:



Email:
Michelle Allersma (May 12, 2023 12:21 PDT)
Michelle Allersma
michelle.allersma@sfgov.org
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RECREATION AND PARK COMMISSION 
City and County of San Francisco 



Resolution Number 2304-003 



SELBY PALOU MINI PARK – CA DOT AGREEMENT 



RESOLVED, This Commission does (1) recommend that the Board of Supervisors approve the 
Marler-Johnson Park Agreement (FLA 04-SF-280-03) with the State of California Department of 
Transportation for the Recreation and Park Department to operate and maintain a portion of 
Selby Palou Mini Park (Block 5331, Lot 056) for ten years with three five year options; and (2) 
subject to the Park Code Amendment, cause the Park Code to apply to said property for the 
duration of said agreement. 



Adopted by the following vote 



Ayes 6 
Noes 0 
Absent 1 



I hereby certify that the foregoing resolution was 
adopted at the Recreation and Park Commission 
meeting held on April 20, 2023. 



Ashley Summers, Commission Liaison 











RECREATION AND PARK COMMISSION 
City and County of San Francisco 



Resolution Number 2304-004 



PARK CODE AMENDMENT 



RESOLVED, This Commission does recommend that the Board of Supervisors adopt an 
ordinance to authorize the Recreation and Park Commission to cause the Park Code to apply to 
specified properties it has authorized the Recreation and Park Department to lease or operate for 
recreational purposes. 



Adopted by the following vote 



Ayes 6 
Noes 0 
Absent 1 



I hereby certify that the foregoing resolution was 
adopted at the Recreation and Park Commission 
meeting held on April 20, 2023. 



Ashley Summers, Commission Liaison 



















