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Honorable David Chiu, President ‘ May 17,2011
San Francisco Board of Supervisors ' ' S
City Hall, 1 Dr, Carlton B. Goodlett Place ' . = o
San Francisco, CA 94103 = i
Re: 800 Presidio Avenue —Notice of Appeal of Certification of Final EIR Q —< —ﬁg,z_“;
Dear President Chiu and Members of the Board: - £ 5=
. - o
INTRODUCTION' w 5=<
- : r - 9F8
( : : : : v _ . I
Neighbors For Fair Planning are residents and owners of property in the immediate -

vicinity of the low density, Victorian era neighborhood surrounding the site of the
proposed out-of scale project at The Booker T. Washington Community Service Center,
(BTW). We have been working closely with Supervisor Farrell to reach a compromise
and actually reluctantly agreed to not oppose a four story —40 unit project with
 restrictions on parking. The developer refused any compromise and refused to cut its
$1.5M fee and is insisting on the absurd, 70,000 square foot building which violates
_ numerous provisions of the Planning Code and all common sense or fairness in planning.

er f Sutter Street and PI‘CSIle A nue.

TG R

BTW is located at 800 Presidio, at th

[RY iy

-
|

. The bove view is from Masonic Avenue loking east at BTW across the Mni yard
—Note Adjacent TWO story buildings misidentified in the EIR. The EIR
incorrectly identifies more than 25 buildings (a majority) on the subject block.
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The site is currently zoned RM-1, Residential Mixed Use-Low Density, has a 40 foot
“height limit and is surrounded on all sides by small wooden Victorian era houses of one
and two stories. (NOT three stories as again mistakenly set forth in the Final EIR—See,
C&R-124, Revised Figure 12) The EIR is simply incorrect on the scale of the area and
the “setting” or scope for the project. Accordingly, it also follows that it misjudges tie
_ impacts and potential impacts of the project by- failing to establish an accurate baseline.

Many buildmgs on the block and in the surrounding area are hlstorlcally 51gn1ﬁcant and
date from the late 1870’s-1880’s when the area was first settled as part of the “western
addition” to San Francisco. There are some apartment buildings dating from the early
1900°s across Sutter Street to the north. BTW is located on a large lot of a little more than
Y acre in size and has residential uses on all sides. Historically, the subject lot was part of
the .Sutter Street Cable Car turnaround in conjunction with the Muni Building and bus -
yard are located across Presidio Avenue to the west. Presently BTW fits in with the
residential heighborhood and blends in seamlessly because of its relatively small scale.
Under the proposal the square footage on the lot would increase from its current

11 600 f to an astoundmg i

Above is the same v1eW vnth the new proposed “monster” pl‘O_] ct which unfairly
exceeds the maximum zoning m all categones

The project is so far out of step with _the zoning of the area that the only way to achieve
the overambitious project is to “spot re-zone” this particulat lot and to amend the -
Planning Code and create the “Presidio Sutter Special Use District at 800 Presidio” just . .
for its lot. This unfair spot zoning will create exceptions to the Planning Code which will
+allow BTW to replace the one story 11,600 square foot building at the site witha new
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building at 70,000 square feet (more than 500% larger). The proposed project will also
exceed the height limit of 40 feet and be 55 feet tall on Presidio and up to 65 feet tall as it
moves down the hill on Sutter Street. The maximum densrty of the current zoning is 28
dwelling units; the project would nearly double that maximum density at 50 units
(leaping up not just one zoning classification but four). The project would eliminate the
rear yard requirements and would extend some 25 feet into the required minimum rear
yard. The project is presented as a Planned Unit Development in order to eliminate
required parking and will have 22 spaces (11 are “tandem”) instead of 62 requ1red ‘
because of the 200 seat gym

' Hundreds of neighboring reSIdents and homeowners oppose the project as do the
associated near-by Neighborhood Groups, Pacific Heights Residents’ Association, Jordan
Park Improvement Association, The Presidio Heights Association of neighbors and the
‘Laurel Heights Improvement Association. The neighbors and residents believe the
proposed project is grossly out of scale and far too bulky, tall and dense to fit in with this
low density, smaller scale historic neighborhood. The neighbors believe this project

-represents the worst type of “spot-zoning” and special gift for a particular lot and a
particular development and developer. It is an unfair and inequitable increase in density
without respect for numerous provisions of the Planning Code which controls and binds
all other lots in the vicinity. The neighbors are requesting that any project at the site
conform to the Planning Code as all other lots must and that it be dramatically reduced in
size and scale to be compatlble with this hrstor1c nerghborhood :

CEOA ISSUES

1. The EIR Should Have Been Reclrculated for Comment

Under CEQA a Draft EIR is normally circulated for one public review period, and
recirculation for a second public review period is the exception to this normal rule. -
Under the case law and the CEQA Guidelines, recirculation is required when significant
new information is added to the EIR after public notice is given of the availability of the
Draft EIR for public review but before cert1ﬁcatron ( l4 Cal. Code Regs. § 15088(2))

The Comment period was closed on the EIR more than eight months ago in August 2010.
‘Significant new information was added to the EIR and the Section of the EIR dealing

~ with “Alternatives” was essentially completely rewritten as were other sections. The

- public was entitled to an opportunity to comment on those new and revised alternatives,
which have the potent1al to mitigate to a less than insignificant the acknowledged,
unmitigated and overwhelmingly significant impacts of the proposed project.

The revised EIR describes a feasible project alternative or mitigation measure
considerably different from others previously analyzed which would clearly lessen the
environmental impacts of the project, but the project proponents decline to adopt it; and
the EIR was so fundamentally and basically inadequate and conclusory in nature -

that meaningful public review and comment were precluded because the public was not
given an opportumty to comment on reasonable and feasrble alternatwes
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‘2. The Project Has Been Improperly “Pre-Approved” and the EIR Pfoces_s isa
Sham to Justify What has Already Been Approved and Paid for by the City

The EIR review prbcess “ié‘ intended to be part of the decision making process itself, and -
not an examination, afier the decision has been made, of the possible environmental
consequences of the decision.”Save Tara v. City of West Hollywood -

This project has already been “approved” because the City has already committed
substantial overwhelming funding to the project as an affordable housing project and all
. other alternatives are foreclosed. The Mayor’s Office of Housing is already paying the

~ developer, the architect, the environmental consultant (and many others).directly
hundreds of thousands of dollars: This is not BTWCC’s project, it belongs to the MOH
and althongh the Final EIR took. great pains to delete the phrase “in association with the
Mayor’s Office of Housing” from dozens of entries in the EIR, they had it right the first
time. THE MOH HAS ALREADY PAID OUT APPROXIMATELY $500,000 FOR
THIS PROJECT. MOH documents show payments of $300,000 in February 2011 and
$150,000 last July. All before the environmental review was completed This wasaMOH
project and MOH took great pains to remove its name as the “proposing” and sponsoring
party from the EIR. However, the damage was done and the die was cast long ago.

This project violates CEQA asa pre—approval. The circumstances demonstrate that an
agency (MOH) has already fully and completely committed. itself to the project, and
therefore, the approval has already occurred. Numerous courts have held this is improper
and violates CEQA. The CEQA Guidelines define agency approval as occurring upon the
agency’s “earliest commitment” to a project (this is a quote from the CEQA Guidelines,
Cal. Code Regs., tit. 14, §15352(b). The City’s own Administrative Code and sunshine
ordinance also define this project as having been “approved” because of the funding

"dumped into. it many months before the CEQA proce‘ss was completed. .

MOH has signed commitments for millions and already paid some $500,000 for the
proposed project. Awarding these funds at a time when the City is cutting basic services
everywhere else is “approving” the project as defined by the City’s own Codes. The
project has already acquired so much “bureaucratic and financial momentum” that a
strong incentive existed to ignore environmental concerns. The money awarded to
Booker T. Washington is part of a binding written agreement between BTWCSC and the
- City and completely undermines CEQA’s goal of demonstrating to the public that the
environmental implications of a project have in fact been analyzed. Instead, such pre-
approvals make clear that the EIR will be what it already appears to be, as a post hoc
rationalization of the agency’s action. The MOH paid the architect to draw a particular

" project and ignored all others. This is a violation of CEQA. and none of the myrlad of
reasonable alternatives were con51dered ' ‘

. The courts have made clear the general principle: Before conaucting CEQA review,
* agencies must not ‘take any action’ that significantly furthers a project in a manner that
- forecloses alteratives or mitigation measures that would ordinarily be part-of CEQA
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review of that public project. That is exactly what a $500,000 dollar award as part of a
multimillion dollar award has done. The MOH has already told the community that the
project must be an oversized monster and cannot be reduced (or mitigated) because of
~economic considerations. Its award of these funds is nothing short of full and final

- approval of the-project as it is proposed or at least at something very close to what is
proposed. This completely eliminates the agencies (and the other City agen01es)
dlscretlon based on the eventual envuonmental findings.

The recent California Supreme court case of Save Tara v. City of West Hollywood is
directly on point in this instance. To assist in making the determination, the court set
forth a two-step approach: (i) whether the agency, in taking action indicated it would
perform environmental review before making any further commitment to the project, and
if so, whether the agency nevertheless limited its discretion regarding environmental
review; and (ii) whether the record showed the agéncy committed significant resources to
shape the project and foreclosed consideration of meaningful altérnatives (citations and -
- quotations omitted). In Tara, the commitment of $500,000 was enough to persuade the
Court that “approval” had occurred and that other alternatives were foreclosed. In this
case, just as in the Tara Case, both the provisions in the City’s agreements and the
surrounding factual circumstances make clear that the City has improperly committed
itself to a definite course of action regarding the project before fully evaluating its »
environmental effects. That is what sections 21110 and 21151 of the Public Resources
Code prohibit. N ;

" 3. The Conclusions of “Less Than a Signiﬁcant Impact” Are th Credible and
are Based on an Incorrect Analysis of the Surrounding Neighborhood =~

- The logic employed in the EIR is muddy or simply not credible. The conclusion of the -
final EIR in regard to the General Plan and its numerous mandates that new construction
be “compatible” with existing neighborhoods are gleaned from thin air. The bare
conclusions of the final EIR that the new proposed building will not have negative visual
impacts and is “generally compatible” in scale with the existing neighborhood is absurd

~and unsupported. In fact, the EIR continues to be mistaken about the neighborhood:and
fails to note that the adjacent buildings on Presidio are two stories tall, not three stories.

The Dept simply has the nature of this neighborhood completely wrong AGAIN. It is as
if those drafting the EIR and Comments & Responses HAVE NEVER VISITED THE
NEIGHBORHOOD. The (Revised) diagrams and figures in the EIR illustrating heights in
the neighborhood are completely and utterly wrong AGAIN. In its zeal to make the -
neighborhood seem over grown the EIR ignores all TWO STORY STRUCTURES.
Twenty five buildings are incorrectly depicted as three stories in height. The conclusions
in the FEIR and in the staff report on the project are drawn from patently incorrect data.
The environmental setting and impacts section utilizes completely false data to conclude:

“The proposed five-story (above ground) building would be only slightly taller or similar - :

* in height to other residential and non-rcs1dent1a1 buildings in the general project
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.(C&R-p.123) Th1s is completely in error and the actual he1ght of the proposed
_ monster building will exceed 65 feet as it moves down the steep slope of Sutter Street.

‘ The bulldmg will actually be more than six stories on Sutter Street and as is clear from

the data used, the EIR is simply and completely in error about this neighborhood arid this’
- statement is false. Since the EIR has the Environmental Setting and the Impacts
completely wrong, it has not provided information to the decmon—makers which allowed
for informed mtelhgent de01s1ons options or choices.

" 4.. The Alternatives to the Project Are Preferable and Should be Recommended

The EIR proposed completely madequate ‘no pro_lect alternative" a.nd ack_nowledged that
the proposed plan policies have the potential to create impacts on historic resources yet
the impacts were not quantified and no mitigation proposed. The revised EIR should be
recirculated so that comments may be made on the completely rewritten “alternatives®
portlon of the document. '

The “code cOmplian and new ¢ ‘preservation alternatives™ are far preferable to the
-proposed project and the public should have been given a chance to comment on those
. alternatives. ‘

. 5. The Bmldmg is the Significant Work of an Important Archltect and the Site
'is Surrounded by Hlstorlc Resources

" In the EIR the author stated that “Queries about Gartner found no other information about
his like or work.” Apparently the first EIR was written by someone without-.computer
access because Lloyd Gartner was one of the most successful and active architects of his -

time. The conclusion in the revised EIR that he “must not be a master” because of the
abject failure to find information about him is absurd. Information was as close as a
“Goggle” search and the EIR was just pootly and haphazardly written. The modern style

: employed'at the subject building is echoed in his other work at that time which was

* “cutting edge” development with the era’s most famous and important builder Henry
Doelger. Gardner teamed with Doelger in the same time period to build Westlake
Shoppmg Center : : . .

Just as the Dept and the FEIR misjudges the scope, scale and nature of the neighborhood,
it also misses the rich nearly unbroken patterns of known and acknowledged historic
résources in the immediately vicinity. The area is replete with historic resources and the
subject block could certainly fall within a potential historic district. Many of the buildings
are listed in HERE TODAY. These are all over looked by the HRE and HRER. The Dept
only conclusion is that the subject building would not be included in such a historic
district; however, it completely overlooks the fact that this monster building would
destroy and overwhelm any such district and will negatively impact historic resources for
-~ blocks around. No mention is made at all of the negative impact this project Would have
on off-site resources and the resources have not even beén identified.
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Initially it should be noted that no survey of historic resources in the area in the - -
immediate vicinity of the project was conducted. The methodology of the
“reconnaissance” is not explained and is entirely incomplete and incorrect on many
points. In fact, it now appears no “survey™ was done at all as the Dept is unable to
produce ANY documentation of the alleged survey. When asked to produce the “survey”
for review the Dept stated that “no survey forms were submitted” for the claimed 12
block survey of the area by Historian Mark Hulbert, the same researcher who could find
no evidence at all on the architect Lloyd Gartner.

‘The Application miss-identifies the locatlon of important resources in the area. The
Department’s initial broad brush analysis was that the project would have no significant
‘impacts on nearby historic resources and that no mitigation measures are necessary, again
stands as a bare conclusion without adequate discussion or support. Not only is this
position wrong as a matter of law, even to the casual observer, it was obvious from the
beginning that it was reasonable to believe that that the project, unless mitigated may lead
to some adverse nnpacts

The FEIR (quotmg from the HRE states at page iv-41:

“Throughout these blocks, there are many surviving structures from the perrod of the 1ate-18805 .
to 1915, and especially so in the northern half of the vicinity, consisting of four blocks in '
particular: from Sutter to Pine in the north-south direction, and east-west from Lyon to Broderick.
The primary concentration of unique older residential architecture is centered at Baker and Pine
Streets located two blocks northeast of the project srte 4

Thrs is incorrect and moves the focus on the resources away from the project site. There
are many more buildings within one block or less of the site dating ﬁom much earlier i in-
the 1870’s (not late 1880°s as asserted in the EIR).. ' -

‘The subject block itself contams‘ rows of unbroken Victorian structures. Numerous other
buildings date from the:1870’s in the vicinity and from the early 1880°s making them
some of the oldest intact structures in the City as a whole. The unique and interesting
thing about this neighborhood is that there are unbroken rows of these structures which
have survived. Nearly the entire block face of the 2600 and 2700 block of Sutter and the
2600 and 2500 block of Post Streets have not been broken up with more modemn
structures. There are 1o photos included in the EIR to illustrate these rows of intact
resources nor has any explanation of the alleged “evaluatron” done in-the HRER or the

" EIR been explained or documented. - :

What is requlred is a comprehensive Nelghborhood Hlstorlc Resources Survey (Survey),
of potentially. ehgrble propetties within the larger neighborhood area. The blocks of the *
1mpact zone” of the project area are all fully developed blocks that are characterized by
numerous potential and acknowledged historic resources that are predominantly over 100
years of age and some more than 130 years old. These resources represent a variety of
 important architectural styles from the mid to late 19th and early 20th century. This
neighborhood also exhibits a consistent development pattern including height, scale,
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bulk, massing, rhythm, aichitectural detail and use of materiéls that creates cohesive
groupings of buildings, districts and neighborhoods. '

The EIR indicates numerous potential and acknowledged historic resources and potential
historic districts will not be evaluated but concludes without explanation that no-impacts
‘will occur. Therefore, the EIR and HRER do not meéet accepted professional standards.
By design, a Survey or HRER is intended to prioritize the evaluation of properties that
are directly impacted by the proposed project. The approach used here is inadequate as a
matter of law. The full and complete analysis of the impacts of the project caanot be
deferred or separated from approval and certification of the final EIR. In order to comply-
with law the FEIR must adequately and completely fully disclose all potential impacts to

the historic resources in the area impacted by the project.-

The EIR inadequately identifies or discusses the numerous important known historic
resources in the direct area which will be visible and actually shadowed by the new

- development. There are four buildings included in Here Today in the 2600 block of Post

- Street. There are five buildings in the 2600 block of Sutter Street which aré unmentioned.
These are KNOWN resources within one block of the subject site. This is an area that is
rich beyond imagination in historic resources which havé mostly gone untouched and -

- unaltered. A “Sutter Hill Historic District which would include nearly every building on

- both sides of the 2700 and 2600 block of Sutter and on the 2600 and 2500 block of Post

is entirely viable and should be surveyed before this highly visible and disruptive project
is allowed to go forward. Without the survey and without the discussion the EIR is
- completely inadequate. ' .

More specifically, the EIR analysis is inadequate because it fails to include a
comprehensive up-to-date historic resources survey of the properties in the impacted
project area. Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215 held that the
Forest Practice Act and CEQA were violated because of a failure to collect adequate
information regarding old-growth-dependent species. Said failure to proceed in the
manner required by law precluded adequate environmental analysis of the impacts of
timber harvesting. - - : o

A parallel scenario involving water resources was addressed in' Cadiz Land Company
v. County of San Bernardino (2000) 83 Cal.App.4th 74, where the Court of Appeal
found that it was not possible to assess water supply impacts without full knowledge of
the underlying water resources that would be affected. The court concluded that the.
very purpose of CEQA is to fully inform Public Officials and the public before the
project is accepted or certified. not only the environment but also informed self:
government demands that all of the information be reviewed.' (Laurel Heights
[Improvement Assn. v. Regents of University of California] [(1988)] 47 Cal.3d [376,]
392 [253 Cal.Rptr. 426, 764 P.2d 278].)" (Citizens of Goleta Valley, supra, at p. 564.)

In this regard the court stated:
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"Because the EIR must be certlﬁed or rejected by public 0fﬁc1als 1t isa document of
accountability. If CEQA is scrupulously followed, the public will know the basis on
which its responsible officials either approve or reject environmentally significant
action, and the public, being duly informed, can respond accordingly to action with
which it disagrees. [Citations.] The EIR process protects not only the environment but
also informed self government." (Laurel Heights Improvement Assn.v.Regentsof
University of California, supra, 47 Cal.3d.376, 392; Citizens of Goleta Valley v. Board
of Supervisors, supra,-52 Cal 3d at p. 564.)

The EIR lacks an analySIS of'i unpacts on the potential h1stor1c resources in the proposed

" project neighborhood and simply concludes the historic resources are too remote from the

- site to be impacted. In lieu of the Survey being completed there is no analysis as to how
this conclusion is reached. A spec1ﬁc analysis of the impact on the potential historic

properties requires that an Application be adequate, complete, and a good faith effort at

full disclosure per Guideline 15151. ‘Further, the EIR needs to have sufficient analysis to

provide decision makers with information to make a decision that intelligently takes

account all known or potential environmental consequences and evaluates what is

- reasonably feasible. If the historic resources in the immediate vicinity are not 1dent1ﬁed

how can an honest assessment of the impacts be completed?

This is an envuonmental settmg problém per Guideline 15151. The lack of a

comprehensive survey (or any survey) to determine first what historic resources are in the

vicinity and second what impact the project could have makes the APPLICATION

" inadequate. Much smaller project in areas of the City with far fewer historic resources

~ have been required to conduct surveys to protect the historic resources nearby. It is
‘unthinkable that this project could go forward without such a survey. The lack of

comprehensive survey shifts the burden of monitoring to the neighborhood, creates a

reactive process rather than proactively planning for the treatment of historic resources,

. and leaves open the potential for development decisions to be made about properties

without the benefit of knowing whether they are historic resources.

6. The EIR Fails to Analyze a Reasonable Rang'e‘of Alternatives

Feasible alternatives are available which would reduce or mitigate the severe impacts the
project will have and which are acknowledged. The focus is solely on pushing thé project
through and no reasonable discussion is included which explores altematives. The Project
Sponsors goals are made absolutely paramount in the discussions of the EIR and all other

“goals “ or reasonable alternatives are ignored If the Project will be considered further
on its merits, the EIR must be made legally adequate. Currently, it omits adequate
analysis of a reasonable range of alternatives that are formulated to reduce the
project’s impacts below significant levels. Instead, the alternatives analyzed in the
EIR present a discussion centered mostly on variations of the proposed project.
Additionally, the EIR fails to adequately disclose and analyze the Project’s
. adverse environmental impacts on traffic, land use, the historic resources in the
neighborhood, aesth_etics, parking, hazardous materials, solid waste, and other
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.areas. Further, the EIR rejects feasible mitigation measures and impermissibly
- defers mitigation. Therefore, the EIR must be revised to include all missing impact
and mitigation information and should be recirculated to the public before it may
- be certified by the City. The California Environmental Quality Act (CEQA) was
enacted to ensure environmental protection and encourage governmental
transparency. (Citizens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal. 3d
553, 564.) CEQA requires full disclosure of a project’s significant environmental
effects so that decision makers and the public are informed of these consequences
before the project is approved, to ensure that government officials are held
' accountable for the consequences. (Laurel Heights- Improvement Ass’n of San
- Francisco v. Regents of the University of California (1988) 47 Cal.3rd 376, 392
In order to satisfy CEQA, protect integrity.of the neighborhood, and the quality of
life in the surrounding area, Appellant requests that if the Project is not rejected
outright, that thé EIR be revised to address the deficiencies identified in these
comments and be recirculated to the public prior to certification of the final EIR -

7. EIR Does not Analyze the Violations of the General Plan

The Department has already determined this project violates the Urban Design Element
of the General Plan and yet that fact has never been adequately addressed.The Dept and
the developer offer no support or discussion of the Elements of the General Plan and the
impacts of the project. The neighborhood is one of the oldest in the City and virtually
intact with many buildings dating from the 1870°s-1890’s. Before the project goes
forward a complete Historic Resources Survey of the buildings from Geary Street to
California and from Divisadero to Presidio should be completed. The Application is -

. inadequate and contains insufficient information to allow the decision makers to reach
correct conclusions and findings regarding the project’s impact on historical resources
and the existing neighborhood. Cumulative impacts and the development of other sites
are also completely unstudied based on completely incorrect information. The project
calls for a new Special Use District (*SUD”) and would relax existing development
standards creating new incentives for development of other near-by lots and thereby
threatening known and potential historic resources in historically sensitive
neighborhoods—that too has not been reviewed or discussed in the Application.

8. The City May Not Approve the Project on the Basis of a Statement of |
- Overriding Considerations Because Feasible Alternatives Exist

EIR identified some significant, unavoidable impacts, including loss of a historical
- resource and others. These significant impacts are caused by the proposed
- Project’s massive size. In addition to the significant impacts acknowledged in the
EIR, there are visual and land use impacts that could result from the Project
though the EIR does not acknowledge the significance of these. This is an error.
Any one of the Project’s significant unavoidable would require ‘
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disapproval of the proposed Project unless feasible mitigation measures or

alternatives do not exist and specific benefits outweigh the significant impact.

(Pub. Resources Code §21081.) CEQA requires public agencies to deny approval

of a project with significant adverse effects when feasible alternatives or feasible

" mitigation measures can substantially lessen such effects. (Pub. Resources Code § -
21002; Sierra Club v. Gilroy City Council (6th Dist. 1990) 222 Cal. App 3d 30,

41.) The Legislature has stated :

“[I]t is the policy of the state that public agencies should not approve =
projects as proposed if there are feasible alternatives or feasible mitigation
" measures available which would substantially lessen the significant
environmental effects of such projects.” (Pub. Resources Code § 21002:)

‘The CEQA. Guidelines require an agency to —Disclose to the public the reasons
why a governmental agency approved the project in the manner the agency chose
if significant environmental effects are involved.l In order to nnplement this
policy, the CEQA Gu1delmes specify that:

~ “A public agency may approve a proj éct even though the project would
_ cause a significant effect on the environment if the agency makes a fully

informed and publicly dlsclosed dec1s1on that:

'(a) There 1S no, feas1b1e way to lessen or avoid the significant effect...]

. (CEQA Guidelines § 15043.) - Feasible means —capable of being -

‘accomplished in a successful manner within reasonable period of time, taking mto
account economic, environmental, social, and technological factors.l (Public
Resources Code § 21061.1) Project Alternatives remain feasible—even if these
alternatives. would impede to some degree the attainment of the project objectives,
- or would be more costly.l (CEQA Guidelines § 15126.6(b).)

- CEQA’s purpose of avoiding or substantially reducing environmental impacts ofa .

project through the adoption of feasible alternatives is defeated where an EIR fails
'to ensure that information about potentially feasible alternatives is subject to
public and decision maker review. It also fails where an EIR fails to include
alternatives that actually reduce a project’s impact below thresholds of
significance. Smaller scale versions of the proposed project that avoid or reduce -
significant impacts would meet most of the objectives and should be adequately -
analyzed in the EIR

It is clear that the EIR fails to analyze that a scaled down version of the project
would meet most of the Projects’ goals. Perhaps most 1mportantly, the projects
ObJCCtIVCS do not requlre a project of any spe01ﬁc size or scale; all of the City’s
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ob]ectlves could be met with a scaled-down prOJect that requtres litle, lf any
diversion from exzstmg land use regulatzons

- Further, off-site alternatives were never considered at all. A clear error and violation of

~ the EIR process. California couits have endorsed the use of rigorous off site

- alternatives analyses. (See, for example, Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal. 3d 553 [upholding EIR in part because of adequate
analysis of an offsite alternative] and Save Round Valley Alliance v. County of
Inyo (2007) 157 Cal. App. 4= 1437 [EIR found inadequate for failure to assess an
offsite alternative that would have reduced impacts].) In Save Round Valley, the
court considered evaluation of an offsite alternative essential, even though the

- project applicant had stated that he did not wish to develop at other locations, and
waunted to develop the specific site chosen because of its proximity to water and
views of the Sierras. (Id. at 1457, 1465.) In the litigation over the Home Depot
proposed nearby on Studebaker, the court rejected the applicant’s rejection of off -
Site alternatives without a declaration that they were truly infeasible.

In this instance those alternatives were never considered at all. The mulﬁple millions
being spent by the Mayor’s Office of Housing could achieve the goals of the Project
more cheaply elsewhere. Further, we know for a fact that the MOH will cover any
shortfalls in the expenses as it has offered to do so. Project proponents have reportedly.
asserted that various alternatives are financially infeasible. However, the EIR does
- not include financial information on the various alternatives considered. To
' support any ﬁndmgs ultimately made regardmg the feasibility of alternatlves and
mitigation measures, the City must require the disclosure of this financial
information and must provide the type of comparative economic data and analys1s
‘that will allow the public and the decision makers to fully understand why certain
~ courses of action could be rejected as infeasible. ThlS information should be in the
EIR.

Our Supreme Court recognizes the need for economic analysis to be mcluded as -
part of an EIR. In Laurel Heights Improvement Association v Regents of the
University of California (1988) 47 Cal. 3d 376, the Court vacated an inadequate
EIR and required the University of California to —explain in meaningful detail in
- anew EIR a range of alternatives to the project and, if [found] to be infeasible, the
reasons and facts that. . .support its conclusion.! (/d. at 407: see also Citizens of
Goleta Valley v. Board of Supervisors, (1990) 52 Cal.3d 557, 569 (—Goleta INl) -
[EIR must set forth facts and—meaningful analysisl of alternatives rather than
—just the agency's bare conclusions or opinionsl].) Numerous appellate courts
‘have reached similar conclusions: see Citizens of Goleta Valley v. Board of
Supervisors (1988) 197 Cal. App. 3d 1167, 1180-81 (—Goleta Il) [—in the .
absence of comparative data and analysis, no meaningful conclusions ‘
regarding the feasibility of the alternative could [be] reachedl]; Planning and
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- Conservation League v. Department of Water Resources (2000) 83 Cal. App. 4th

~ 892; Save Round Valley Alliance v. County of Inyo (2007) 157 Cal. App. 4th 1437,
1461-62 [EIR deficient in part because there was —nothing in the FIR that

informs the public or decision makers about the price or comparative value of a

rej ected altematlve] )

We urge the City to correct the omission of financial data from the EIR and to
provide sufficiently detailed economic analysis, including but not limited to
comparative analysis, in a recirculated EIR so that the public and decision makers
can understand why some alternatives. and mitigation measures might be selected -
whlle others might be rejected.

CONCLUSION '

The Department is presenting an EIR to the Board which is incomplete and is based on
completely wrong information. A request for certification on such a document is
directly contrary to CEQA. “The courts have looked not for perfection but for
adequacy, completeness, and a good faith effort at full disclosure." (CEQA Guldelmes
15151.) _

 The ultlmate decision of whether to approve a project, be that decision right or wrong,
is a nullity if based upon an EIR that does not provide the decision-makers, and the
public, with the information about the project that is required by CEQA.' " (San
Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus, supra, 27 Cal.App.4th
at pp. 721-722, quoting Santiago County Water Dist. v. County of Orange (1981) 118
Cal.App.3d 818, 829 [173 Cal.Rptr. 602].) If the description of the environmental
setting of the project site and surrounding area is inaccuraté, incomplete or misleading,
the EIR does not comply. with CEQA. Without accurate and complete information
pertaining to the setting of the project and surrounding uses, it cannot be found that the
EIR adequately investigated and dlscussed the enVIronmental impacts of the - .
development project. :

" Neighbors for Fair Planning believes the Project, as currently conceived, is the
wrong project for this area of San Francisco because it is completely at odds with.
existing planning and should have been rejected wholeséle. The Neighbors would
welcome in a smaller scale project. The Project will also set precedents for land
use decisions that will undermine the comprehensive stakeholder planning efforts
that went into the City “Better Neighborhoods™ planning and numerous other
programs and policies to assure compatible uses in the residential neighborhoods.
If the City does not reject the proposed Project altogether, we strongly recommend
that the EIR be revised to remedy the informational deficiencies identified in this
letter and be recirculated to the public. We look forward to analysis of alternatives.

~ that are not reliant on an excessively sized project. An analysis of an off-site

alternatlve locatlon for the Pro_] ect should also be included. '
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~ Sincerely,

- Stephen M. Williams

May 17,2011
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SAN FRANCISCO ' |
PLANNING DEPARTMENT

Plannmg Commlssmn Motlon No. 18340
HEARING DATE April 28, 2011

Hearing Date: April 28, 2011

Case No.: 2006.0868E
. Project Address:© 800 Presidio Avenue
Zoning: RM-T
Height/Bulk: - 40-X
Block/Lot: 1073/13 -

Project Sponsor:  Equity Community Bu1lders, LLC
38 Keyes Avenue, Suite 201

o San Francisco, CA 94129
Sponsor Contact:  Alice Barkley, Esq. — (415) 356-0970
Staff Contact: Michael Jacinto — (415).575-9033

michaeljacinto@sfgov.org

ADOPTING FINDINGS“RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT

REPORT FOR THE PROPOSED BOOKER T. WASHINGTON COMMUNITY CENTER MIXED-USE.
" PROJECT AT 800 PRESIDIO AVENUE. THE PROJECT ENTAILS DEMOLITION OF AN EXISTING

" 12,600-SQUARE-FOOT COMMUNITY CENTER AND CONSTRUCTION OF A 55-FOOT-TALL,

68,200-SQUARE-FOOT BUILDING CONTAINING 20,725-SQUARE FEET OF COMMUNITY CENTER

AND GYMNASIUM SPACE AND 32,021-SQUARE FEET OF RESIDENTIAL SPACE ON ITS UPPER
 FLOORS. THE HOUSING COMPONENT OF THE PROJECT WOULD CONTAIN 50 AFFORDABLE

HOUSING UNITS FOR EMANCIPATED FOSTER YOUTH AND HOUSEHOLDS ON ITS UPPER LEVELS-_
AND 21 OFF-STREET PARKING SPACES IN A BASEMENT GARAGE. THE PROJECT REQUIRES.

AMENDMENTS TO THE PLANNING CODE THROUGH THE ESTABLISHMENT OF A “PRESIDIO-
'SUTTER AFFORDABLE HOUSING SPECIAL USE DISTRICT” TO ADDRESS A RECLASSIFICATION

OF THE SITE'S 40-FOOT HEIGHT LIMIT TO 55 FEET AND TO INCREASE THE RESDIENTIAL DENSITY
- BEYOND PERMITTED LIMITS ESTABLISHED BY THE PLANNING CODE, WHICH WOULD REQUIRE"
APPROVAL BY THE BOARD OF SUPERVISORS. THE PROJECT WOULD ALSO REQUEST .

EXPETIONS TO PLANNING CODE PROVISIONS RELATED TO STREET TREES, REAR YARD,
USABLE OPEN SPACE AND DWELLING UNIT EXPOSURE THROUGH A PLANNED UNIT
DEVELOPMENT (PUD) SUBJECT TO APPROVAL BY THE PLANNING COMMISSION.

MOVED, that the San Francisco Planning Commission (hereinafter “Commission” ") hereby
CERTIFIES the Final Environmental Impact Report identified as Case No.  2006. 0868E at
800 Presidio Avenue (heremafter “Project”), based upon the following findings:

1. The City and County of San Francisco, a_cting through the Planning Department (hereihafter |

“Department”) fulfilled all procedural requirements of the California Environmental Quality

www.sfplanning.org

1650 Mission St

Suite 400
San Francisco,
CA 84103-2479

‘Reception:

415.558.6378

Fax:

" 415.558.6409

Planning
Information:

- 415.558.6377
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Act (Cal. Pub. Res. Code Section 21000 et seq., hereinafter “CEQA”), the State CEQ‘A
Guidelines (Cal. Admin. Code Title 14, Section 15000 et seq., (hereinafter “CEQA Guidelines”)
and Chapter 31 of j:he San Francisco Administrative C_ode (hereinafter “Chapter 317).

A. The Department determined that an Environmental Fnpact Reuort {hereinafter “EIR")
was required and provided public notice of that determmatlon by publicaton in a
- newspaper of general circulation on March 8, 2008. _ _ ‘

" B. On June 23, 2010, the Department published the Draft Environmental Impact Report

- (hereinafter “DEIR”) and provided public notice in a newspaper of general circulation of
the availability of the DEIR for public review and comment and of the date and time of the
Planning Commission public hearmg on thé DEIR; this notlce ‘was mailed to the
.Department’ s list of persons requestmg such notice.

 C. Notices of availability of the DE]R and of the date and time of the pubhc hearmg were -
" posted near the project site by Department staff on June 23, 2010.

D. On June 23, 2010, copies of the DEIR were mailed or otherwise delivered to a llst of
persons requesting it, to those noted on the distribution list in the DEIR, to adjacent
property owners, and to government agencies, the latter both d1rectly and through the
State Clearmghouse : '

E.- Notlce of Completion was filed with the State Secretary of Resources via the State
. 'Cleannghouse on ]une 22, 2010.

2. The Commission held a duly advertised public hearing or said DEIR on August 5, 2010 at
- which opportunity for public comment was given, and public comment was received on the -
DEIR. The period for-acceptance of written comments ended on August 10, 2010.

3. The Department prepared responses to comments on enwronmental issues received at the
public héaring and in writing during the 48-day public review period for the DEIR, prepared '
revisions to the text of the DEIR in response to comments received or based on additional
information that became available during the public review period, and corrected errors in -
the DEIR. This material was presented in a Draft Comments and Responses document,
published on April 14, 2011, distributed to-the Commission and all parties who commented'

. on the DE]R, and made ava11ab1e to others upon request at the Department

' 4. A Final Environmental Impact Report has been prepared by the Department, consisting of the .
Draft Environmental Impact Report, any consultations and comments received during the
review process, any additional information that became available, and the Comments and
Responses document. i .

5. Project Environmental Impact Report files have been made avaﬂable for review by the
Commission and the public. These files are available for public review at the, Department at
1650 Mission Sixeet, and are part of the record before the Commission.

SAN FRANCISCO - y . - : - - ' . s
I i .
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6. On April 28, 2011, the Commission reviewed and considered the F mal Environmental I.mpact
Report and hereby. does find that the contents of said report and the procedures through
which the Final. Environmental Impact Report was prepared, publicized, and reviewed
comp]y with the provisions of CEQA the CEQA Guidelines, and Chapter 31 of the San
Franc1sco Administrative Code. '

7. Subsequent to publication of the Draft EIR, the project sponsor proposed minor modifications

to the project in response to public comment. These changes are described as the “Modified

.Project”, and are included in the Final Environmental Impact Report (see Section C of the
Comments and Responses document).

8.. The Planning Commission hereby does find that the Final Environmental Impact Report
concerning Case File No. 2006.868E — Booker T. Washington Commumty Center Project
reflects the independent judgment and analysis of the City and County of San Francisco, is
adequate, accurate and objective, and that the Comments and Responses document contains
no significant revisions to the DEIR, and hereby does CERTIFY THE COMPLETION of said
Fmal Env1ronmenta1 Impact Report in comphance with CEQA and the CEQA Gu1dehnes

- 9. The Commlssmn in certrfymg the completlon ‘of said Fmal Environmental Impact Report, :
hereby does find that the pro;ect descrlbed in the Environmental Impact Report

A ‘Will have a pro]ect-spemﬁc s1gmf1cant effect on the environment related to the demolition
of the existing Booker T. Washington Community Center bulldmg, considered a potentlal'
historical resource for purposes of the CEQA analysis; and .

B. Wlll have a significant effect on the environment in that it would contribute considerably
to an adverse' cumulative impact on historic architectural resources identified for
purposes of the CE_QA analysis within the context of the Western Addition neighborhood.

I hereby certify that the foregoing Motion was ADOPTED by the Planmng Comnussmn at its -
regular meetlng of Apnl 28,2011.

% Z..y

s Lmda Avery
Commission Secre

AYES: v Antonini, Bordon, Miguel, ‘More, Otague, Sugaya
NOES: ' '
ABSENT:
RECUSED: Fong .
ADOPTED:  April 28,2011
SAN FRANCISCR ' C ' ‘ o 3
PLANNING DEPARTMENT - -
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City Hall .
- . o : Dr. Carlton B. Goodlett Place, Room 244
BOARD of SUPERVISORS

San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
_ TDD/TTY No. 544-5227
May 19, 2011

Stephen M. Williams
Law Offices of Stephen M. Williams

- 1934 Divisadero Street

San Francisco, CA 94115

Subject: Appeal of Certification of Final Environmental Impact Report - Booker T. Washington .
Community Center Project Located at 800 Presidio Avenue

- Dear Mr. Wﬂliems:

The Office of the Clerk of the Board is in receipt of your appeal filed on May 18, 2011, from the
decision of the Planning Commission’s April 28, 2011, Certification of a Final Environmental Impact-
Report identified as Planning Case No. 2006.0868E, through its Motion No. 18340, for the proposed
Booker T. Washington Community Center Proj ect located at 800 Presidio Avenue.

A hearing date has been scheduled on Tuesday, June 14,2011, -at 4: OO p.m., at the Board of
Supervisors meeting to be held in City Hall Legislative. Chamber Room 250, 1.Dr. Carlton B. Goodlett
Place San Francisco, CA 94102.

Please provide 18 copies to the Clerk’s Ofﬁce by:

8 days prior to the hearing: any documentauon which you may Wa.nt avaﬂable to the Board
C : members prior to the hearing; : ,
11 days prior to the hearing: names of interested parties to be notLﬁed of the hearmg in label
SR ' format: : :

If you have any questions, please feel free to contact Leglsla’uve Deputy Director, Rle Caldeira, at
(415) 554-7711 or Leg1slat1ve Clerk, Joy Lamug, at (415) 554- 7712 '

Smcerely,
. . .

=.i_. @*“Q\l L_QQ?D
Angela Calvillo
Clerk of the Board
Cheryl Adams Deputy C1ty Attorney : AnMarie Rodgers, Planning Department -
Kate Stacy, Deputy City Attorney ’ Tina Tam, Planning Department
Marlena Byrne, Deputy City Attorney . .~ Nannie Turrell, Planning Department
Scott Sanchez, Zoning Administrator, Planning Department Linda Avery, Planning Department
Bill Wycko, Environmental Review Officer, Planning Department Michael Jacinto, Planning Department

" Project Sponsor, Equity Community Builders, LLC, 38 Keyes Avenue -
Sulte 201, San Francisco, CA 94129
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SAN FRANC[SCG
PLABEN! NG DEPAR"E‘MENT

APPEAL OF ENVIRONMENTAL IMPACT REPORT
800 Presidio Avenue (Booker T. Washington Communlty
Serwces Center) Mlxed Use PrOJect '

DATE: * '

' June 6, 2011 _ , | |
| TQ: . o President David Chm and Members of the Board of Supervisors .
FROM: | . Bill Wydlco_, Envuonmental Review Off1ce1_' —(415) 575-9048
o * Michael Jacinto, Case Planner - (415) 575-9033
~ RE: . - " File No. 110675, Planning Department Case No. 2006.0868E

Appeal of Environmental Impact Report Ceruﬁcahon for-
800 Presidio Avenue :

: PROJ_ECT SPONSORS: Booker T. Washington Commumty Semces Center

. APPELLANT: StephenM Williams :
' ' ‘ onbehalfofNelghbo‘rsforFairPlaxming .
HEARINGDATE:  ° Junel4,2011 = | -
- ATTACHMENTS: = A:  Appeal Letter -
: ' B:  EIR Figure 12 (Revised) -
C Pro]ect Sponsor Correspondence related to Ex15t|ng
Community Center Conditions
~'Di  MOH Loan Agreement to Sponsor
E: - Motion No. 18340 (EIR Certification)
F: Resolution No. 18341 (CEQA Findings) ‘
_Exhibit 1, Mitigation ' Monitoring and Reporting
Program o S
- INTRODUCTION

This memorandum and the attached document (“Appeal Response”) are a response to the letter

_of appeal (”Appegl Letter”) to the Board of Supervisors (“the Board”) regarding the issuance of a

Final Environmental Impact Report (“FEIR”) under the California Environmental Quality Act-

" (”CEQA'Detemiinaﬁon”) for the 800 Presidio Avenue (Booker T. Washington Community
Services Center) Mixed-Use Project (“the proposed project”). The ‘FEIR was certified by the

Planning Commission (“the Commission”) on April 28, 2011. The appeal to the Board was filed".
on May 18, 2011 by Mr. Stephen M. Wﬂhams on behalf of the Nelghbors for Fair. Planrung .

(“Appellant’).

- The Appeal Letter is included with this Memorandum as Attachment A, The FEIR whlchh
consists of the Draft Environmental Impact Report (“DEIR”) and the Comments and Responses.

document (”C&LR”) were prowded to the Clerk of the Board on June 6, 2011.

* 1550 Mssion St

Sufte 400
San Frantiseo,
CA 94103-2479

Reception _
&1 5558 8378

Fax:

- 415.550.5409

Plenging

. Informiation:
A15.558.6377

Wwv;f.sfplfsﬁzgiag.ofg
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-

The dedision before the Board is whether to uphold the certification of the FEIR by the
Comimmission and deny the appeal, or to overturn the’ Commission’s decision to certify -the FEIR
- and return the pro]ect to the Planning Deparhnent for addltlonal review. ‘

' ENV[RONMENTAL REVIEW PROCESS FOR THE PROJECT‘

The initial project proposal for the Booker T. Washington Community Serv*fces Center Mixed Use
Project, filed on October 12, 2006, was documented in the Notice of Preparahon (NOP),
- published on March 8, 2008. This proposal consisted of a mixed-use structure encompassing
- 85,000 square feet of space on seven levels (six above grade) at a height of 65 feet along, Presidio '
Avenue, and included a 20, 059-Square—foot commu.ru’cy center and 72 residential units. The N OP
was circulated for 30 days for public review and comment. Subsequent to pubhcatlon of the NOP .-
in 2008, the project sponsor modified the proposal to a 55-foot (five-story) bu]ldmg with 47 units
for low-income households and a 19,000 square foot community center. The EIR analyzed this
~version of the project and the Planning Department the lead agency under CEQA, pubhshed a
Draft EIR (“DEIR") for public review and comment on June 23, 2010. The DEIR comment period
“extended from June 23, 2010, through August 10, 2010. During the 48- day public review period,
. the Planning Depaitment received written: comments sent through the mail or by hand—dehvery,
fax, or email. Oral testimony was transcnbed at the pubhc hearing on the Draft EIR held on
August 5,2010. , : :

) The .Plarmjflg Department then prepared a Comments and. Responses document (“C&R”) to

- address environmental issues raised by the public during the comment period for the DEIR. The

C&R document, which was published on April -14, 2011, contained additional analySLS that

- verified, clarified and/or expanded upon the DEIR contents. The Planning Department prepared
- minor revisions to the text of the DEIR in response to comments received or based on additional

information that became available during the public review period, and corrected errors in the

DEIR. The C&R document also contained a further refined description of the proposed project,

. described under below under Project Description, intended to address public comments related
to the project’s height and bulk that were conveyed during the DEIR public comment penod The -

Planning Commission certified the FEIR on April 28, 2011 and approved the pro]ect as proposed

PROJECT DESCRIPTION

‘As descnbed in the FE]R the pro]ect sponsors, Booker T. Washington Commumty Services
Center (“BTWCSC”) propose to demolish the existing 12 ,600-square-foot BTWCSC building (on
Assessor’s Block 1073, Lot 013), presumed an historic resource for purposes of environmental
review, and fo construct a mixed-use structire, W}uch ‘would replace and expand the
corrmmuty/recreahon center and indude new residential uses. The project would encompass
_about 68,206 square feet of space on six levels, five above grade and one below at a height of 55
feet along Presidio Avenue. The roughly 20,726 squafe—foot community center space would.:
accommodate - the center’s current and future programs and would include a gymnasium,
program space,-and a’ childcare .center. The project also includes a total of 50 affordable
residential units, including 24 units for emancipated foster youth, 24 affordable units for persons
or households earning up to 60 percent of area median income, and two units for on-site building
managers. The project proposes 21 parking spaces in a basement garage accessible from Sutter-.
Street. The project requires amendments to the Plarming Code to establish a “Presidio-Sutter

T I . _ : | o o _ Y
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Affordable Housmg Spec1al Use District,” subject to approval by the Board of Superwsors to
reclassrfy the site’s maximum height limit from a 40- X height and bulk district to a 40 X to 55-X-
height and bulk district, and. to increase the allowable dwelling unit density beyond that
- established by the Planning Code. The project also requested exceptions .to Flanning Code
provisions related to street trees, rear yard, usable open space and dwelling unit exposure

through a Planned Unit Development subject to Conditional Use authorization by the Planning

Commission. After considering and certifying the FEIR, the Planning Commission approved the .
Conditional Use authorization, granted the requested Code exceptions, and conveyed its
affirmative recommendatlon of the Special Use- Dlstnct to the Board of Supemsors for its
- consideration.

- CONCERNS RAISED AND PLANNING DEPARTMENT RESPONSES

The Plannmg Deparhnent has grouped the Appellant 5 concems into seven categones 1) DEIR

‘Public Review and Circulation; 2) .De Facto Project Approval Prior to Completion of

Environmental Review; 3) Baseline Conditions and Neighborhood . Character; 4) Historic

Architectural Resources; 5) Range of EIR Alternatives; 6) Potential General Plan’ Conflicts; and 7)

Project Approval and Statement of Overriding Considerations. The Appellant’s concerns are

stated as summary excerpts from the Appeal Letter, and each concern is followed by the .
Department's response to that concerni. The full text of the Appellants letter of appeal is

prov1ded in Attachment A to this document

: In most instances, the Appellant’ states a genaral opinion that the EIR is deficient with regard to
certain topics, but does not provide evidence or argumient to support such claims. Further, the
Department finds that the concerns stated by the Appellant do not raise any issues not already
addressed in the DEIR and C&R. The Department’s responses rely on summary text from the, full
CEQA record which includes the Draft EIR, C&R and background stud1es, as appropnate

DEIR Publlc Review and Clrculatlon

‘Concern 1: The Appellant states that the ElR should have beeri re-circulated because .

o ' " significant new information was added to the EIR; the section of the EIR dealing
with Alternatives and other  sections  were rewritten; and feasible pro]ect,'
alternatives and mitigation measures were- considerably different from others
previously analyzed. The Appellant further alleges that the pubhc was not grven
adequate opportunity to comment on the feas1ble range of alternatives.

Response 1:  The Planning Department complied wrth all CEQA requirements ~ regarding
circulation of the environmental review documents and opportunity for public
comment. Recirculation of the EIR is required if the C&R contained significant new
information. Revisions contained in the C&R document do not represent significant
new information; instead, they verify or clarify information in the DEIR in response o
to public comments, which is permrssrble under CEQA. Thus, no recirculation of -
the DE!R is necessary.

'As part of the enwronmental review process for this project; the Plannlng .
Department n'_tade ‘non-substantive revisions to the DEIR and provided

SAN SHARCISED . : o - . o 3
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addlhonal text in the C&R document fo danfy project’ altemahve descnphons
‘and/or analyses, with no substantive changes made to the conclusmns reached :
-+ concerning the. pro]ect s potenhal envuonmental effects.

The (“X-,—D Ar\m-lmn-nl- Aid not ndd cionificant newr informafion that wonld Heoera -
1he (& aocument Ci1G Not a4 signiiicant new. meermanln that wowQ I

requirement to recirculate the document under CEQA 'Guidelmes_Se_ctlon
15088.5. Under the Guidelines, “significant new ‘iIIfOIl‘IIIaﬁOI}"' requiring
- tecirculation includes, for example, a disclosure showing that: ‘

(1) a new significant environmental impact ‘would result from the project or
. from a new mltlgatxon measure proposed to be melemented :

2) a substantlal increase in the seventy of an environmental 1mpact Would
result unless mitigation measures are adopted that reduce the impact to a
level of m51gruf1cance, . :

. (3) a feasible project alternative or mitigation measure considerably different
~ from others previously analyzed would clearly lessen the environmental
impacts of the project, but the project’s proponents decline to adopt it; or
(4) “the draft EIR was s0 fuhdatt:teﬁtally and besicelly inadequate and 'condu.éory-
in nature that meaningful public review and comment were precluded. '

In the case of the subject EIR, none of the foregoing conditions exist. . -

Guidelines Secton 15088.5(b) Recirculation is not required where the new .
information added to the EIR merely clarifies or amplifies or makes insignificant
modifications, in an adequate EIR. In this rcase-, the C&R document clarifies,
revises, and elaborates on information that was already presented in the DEIR.
None of the revisions made in the C&R document fall into the category of
s1gmﬁcant new mformatlon as’ defmed above in the Guidelines, because:

(1) The revisions do not 1dent1fy a new s1g'ruf1cant environmental impact or
mitigation measure that was not already included in the DEIR. The DEIR
found a: project-specific and cumulative significant and unavoidable unpact
associated with the demolition of the existing Booker T. Was}ungton—_

- Comumunity Services-Center building on the subject property, which is
considered a historical resource for- purposes of CEQA review. No additional
significant impacts or mitigation measures were identified-in the C&R -
document that were not already presented in the DEIR. -

. (2) The C&R does not identify a. substantial increase in the seventy of an
‘environmental impact. The C&R (pp. C&R 4-15) describes a. “Modified
- Project” that was developed in response to community concems related to
the project described in the DEIR. The Planning Department's review of the
Modified Project indicates that the changes are not substantial and impacts
would be incrementally less than those of the pro]ect because the Modified
Project incorporates upper-level setbacks along its Sutter Street facade,
reducing the project’s overall bulk and mass: The C&R states that Modified
. Project’s “slight changes in impacts would not be substantial” based on a
review of all CEQA topics in light of the effects reported in the DEIR.
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(3) Alternatives or mitigation measures aré not considerably different from
others previously analyzed. The DEIR analyzes a No Project Alternative and
A Code Compliant Alternative. The EIR _also Teviews a Preservation -
, Alternative and an Adaptive Reuse Alternative and rejects both from further
a " consideration because the EIR found. that neither alternative would meet
most of the sponsor’s objectives. No additional alternatives were added to
fhe C&R document. S
(4) The revisions indicate in any way that the DEIR was “so fundamentally and |
basically inadequate and conclusory in nature that meaningful public review.
and comment were precdluded.” In contrast, the DEIR generated robust
public comments that largely concerned the merits of the proposed project,
and riot the adequacy of the DEIR. - ' 2

The Appellant states that “the ;év-isefi EIR describes a feasible project alternative .
or mitigation measure considerably different from others previously analyzed
which would dearly lessen the environmental impécj:s of the project, but the
project proponents ‘decline to adopt it”; however, the Appellant provides no
explanation as to the nature of such a newly added or revised alternative or
miﬁgaﬁ’on measure. In fact, the C&R document includes no new alternatives or
mitigation measures that were not already analyzed in the DEIR. The C&R’s -
revisions to.the Alternatives chapter provide additional description of the
Preservation Alternative, which was descrlbéd in the DEIR but-found infeasible
and for that reason rejected from further consideration. The revisions clarify the
description of the Preservation Alternative, and that new residential units would
be: constructed in the rear yard as well as within the existing parking Jot-on
Presidio Avenue, to accormumodate a niumber of residehﬁal units that are closer to
the number provided by the proposed project. The reasons for rejecting this

. alternative from further consideration are also clarified. This new text does not
alter tl_'xe conclusions of the DEIR. ’ ) -

Likewise, the Appellanit claims that “the EIR was 50 ﬁmdainentally and basically

" . inadequate and conclusory in nature that meaningful public review and

comment were precluded because the public was not given an opportunity to

comment on reasonable and feasible alternatives,” but provides no evidence or
 detail to support this}alle'gaﬁon.‘ Therefore, no further respdnse is possible.

The Appellant claims that the C&R docuﬁent addsa riew.alteméﬁv'e that would
lessen environmental impacts, but that the project sponsor has declined to adopt
presents a modification to the proposed

such an alternative. The C&R document

~ project, with a small decrease in floor area and uppéf—story setbacks to reduce
building massing in response to public comments.- The- modification 1o the
design would reduce effects, compared to those of the project analyzed in the
DEIR, and now reflects the project spbnsc)r’s preferred project. In other words,
the project SpONSOr MOW PIoposes a project: that would have incrementally less
physical effects than the project analyzed in the DEIR. T
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The Appellant is incorrect in his allegahon that the mitigation measures mcluded
in the C&R document are “considerably different from  others prev1ously .
analyzed.” One minor revision was made to the Imtlgaﬂon measures in the C&R -
document — on-page C&R- 177 under M1ho:\hnn Moagm—g T\/[_CPJ HA BS—L e\'ro]

- Recordation vand Interpretation, the ”Interpretahon reqmrement was added,

* with text révised to state that documentation and recordation of the Booker T.
Washington Center as a historic resource “can be displayed at a public location, -
such as within the lobby of the proposed project.” This does not change the

- intent or meaning of this mitigation measure, nor does it change the impact
defermination, ‘which remains. significant and unavoidable even “with
mplementahon of Mitigation Measure M-CP-1. ! o '

In summary, the revisions made in the C&R document are entirely permissible |
- within the context.of CEQA and do not requlre the recm:ulaﬁon of the DEIR as
requested by the Appella:nt

De Facto Prqject Approval Prior to Compleﬁon of the'Environmehtal-Review Process- -

Concern 2: The project has’ already been “approved” because the City has already
- committed substantial funding .to the project as an-affordable. housing project.

* and all other alternatives are foreclosed. The Mayor’s Office of Housing has paid
the developer architect and envirorimental consulting, substantial amount of - =~ =
noney before the environmental review was completed, commlttmg 1tself to the
pro]ect and, therefore, the approval has ah-eady occurred.

Response 2: The Mayor s OfF ice of Housmg is neither the project sponsor nor the lead agency
: ~ and provided strictly pre-development funding to the proposed project. In doing s0,
the Mayor's Office of Housing made clear that its partial funding of CEQA review
“and other pre-development costs was not an approval of the project, and the City

" retained full dlscretlon to decide to dlsapprove or modlfy the pro;ect -

. CEQA requires the lead agency to Teview projects for the potentlal to cause

. adverse physical impacts prior to project approval. In the case of the proposed
project, - the ~Planning Department was responsible w1th carrying ‘out ‘the
requirements of CEQA, while the Planning Commission was responsible . for.
certifying the EIR as adequate, accurate and ob]ed:lve, reflecting the independent
judgment of the Planmng Depar@ent Subsequent to the FEIR certification, the
Planning Commission reviewed the Department’ s staff reports for the approval

-actions and approved the proposed project. '

‘The Appellant is incorrect in his assertion that Mayor's Office of Housing (MOH)

- is a project sponsor. ‘The MOH is ne1ther the lead agency nor the project sponsor,
as stated numerously in the C&R document (corrected from the DEIR), and
therefore has not been involved in the environmental review or project approval,
As corrected throughout Section E. Staff-Initiated Text Changes of the C&R

- ‘document (e.g., pp- C&R-118, -119, and -138), the project sponsor is BTWCSC.
The Appellant does not provide any evidence that communication occurred -

Sisegorsts _ : . , 6
L aSBiDEEN DEPEAL i NT . -
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- between the MOH and the Planrung Commission that would suggest that project

. approval was a foregone conclusion. Also, the Appellant provides no-evidence to
suggest that the MOH influenced the Planning Department or Plannmg'
Commission in any way in preparing or certifying the EIR. '

' Development projects typically require a certain amount of fundmg to undertake
the planning, design, and environmental, reviews processes, with such fundirg -
_provided in this case to undergo CEQA requirements. However, this type of
funding does not predetermine the outcome of the approval process, ‘which is
made independently by the Planning Commission and Board of Supervisors.
Thus, the CEQA process was properly followed and the Appeﬂant’s claims to
the contrary are unsupported and unsubstantiated. .~

- The actual facts are -that the project sponsor, BTWCSC sought and obtamed a
loan of $788, 484 for “Predevelopment Activities” from MOH for the proposed -
_project. * (The loan agreement and related documents are attached. as -
Attachment D 1o this Appeal Response.) Of this amount, approximately half has

been drawn on by BTWCSC. The total loan amount represents approximately 4 ,
percent of the total project costs estimated at around $20 million. As stated in the
- Joan agreement between the borrower, BTWCSC and MOH, predevelopment
. actvities” are architectural and engineering de51gn, survey and appraisal
' _preparanon, preparation of environmental studies, CEQA and NEPA review,
legal expenses, loan fees, cost estlmates and associated administrative. The City, -
through MOH, did not approve the Pro]ect and expressly stated so in the loan -
agreement: . ‘

“By entenng into ﬂ'llS Agreement MOH and Borrower intend to
preserve the possibility of developmg the Project as affordable
housing by lending funds to Borrower for the Predevelopment
Activities. The City does not, however, commit to-or otherwise
enidorse the Project by éntering into this Agreement The Project
remains sub]ect to review by City agencies and City discretion to
- disapprove or modify the Project.” (Loan Agreemerit, Remtals o
‘ Paragraph E) :

- Further, the loan agreement provided that the C1ty retained sole dlscretlon to
decide whether to provide additional financing at a.later point. (Loan
Agreement, Para. 2. 5) Finally, the loan must be paid back, whether or not the
project is approved and, if the Spedial Use District legislation that is needed for
the project is not approved by the Board of Supervisors, the loan must be paid
back immediately thereafter. (Loan Agreement, Para. 3.1)

The facts are that MOH has made a loan to BTWCSC thiat must be paid back in
full whether or not the project is approved and must be paid back immediately if
not approved. The loan funds may only be used for activities-that will not result
in any phy51ca1 change in the envrronment, the equlvalent of plarmmg and -

smm;;msm ST . ' -. _ _ . o 7
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feasfbﬂity studies that are exempt from environmental review. (CEQA Sections
21102, 21150, CEQA Guidelines Section 15262) '

CEQA defines the approval of a project as a decision that commits a public

:gpnr’v toa Hoﬁnﬂ‘n courge of acton with rnc-rr\or-l: toa Prn}or-f H—w:i- will regultina

physical change in the.environment (Gmdelmes Section 15352). As the loan

agreement makes clear, the MOH has in o way taken an action that commits the

City to undertake or authorizes the project sponsor to undertake the construcnon
. of the proposed development. o

" In the case cited by Appellant, Save Tara v. City of West Hollywood (45 Cal 4th 116; .
" 2008), the California Supreme Court stated that in determining when project
approval occurs the courts must determine whether, “as a practical matter,” the
.agency’s overall conduct with respect to the proposed activity amounts to a de’
facto commitment to the activity.” A key consideration is whether the action
" taken by the agency forecloses alternatives or mitigation measures. The court '
rejected a bnght line rule and instead said that courts should look not only to the
. “terms of the agreement but to the surrouriding circumstances to’ determine-
" swhether, as a practical matter, the agency has committed itself to the projeét asa ’
whole or to any particular features, so as to effectively preclude any alternatives. - ‘
_ or mitigation measures that CEQA woul& otherwise require to be considered,
including the alternative of not gomg forward with the prO]ect” (See Cal. Code -
Regs, tit. 14, § 15126. 6, subd. (&) B

In this case the facts are clear: MOH has not made any irretrievable commitment
of resdu.rces;' it has loaned morney, all of which must be paid back. If has stated
in the loan agreement that it'is not approving the project and the City retains full
discretion to disapprove the project in the future. The funds may only be spent '
on items that are necessary to brmg the project forward for consideration,
namely, completlon of the CEQA and NEPA documents required for the project,
.completion of - design documents necessary to complete these documents,
_completion of documents necessary for Plarining to review the project to

~ determine whether to approve it. The facts'do not support the Appellant’s
-asserhon that funding from third parties, in this instance the Mayor’s Office of

o Housmcr is tentamount to project approval. The- project has been subject to the

Plamung Deparl:ment’ s procedures for environmental review and in no way has .

_ a de facto project approval been granted. The Clty has carried out the CEQA
process appropriately.

Baseline Conditions and Ne_ighborhood Character: |

Concern 3: The EIR contains inacctirate mformahon regarding the existing character’ of the
surrounding neighborhood by Iruscharactenzmg the heights of the surroundmg
buildings. The conclusion that the project is “generally compatible with” said

} nelghborhood character is, thus, based on an erroneous baseline. DEIR Figure 12
is also inaccurate in that in fails to include two-story structures in the project
VidI-litY. . N - . . N : ) - . - . .

AR BRARLISES
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Response 3: The EIR accurately and thoroughly descnbes the character of the project vicinity,
' ' both in a narrative form and graphically. The printing error in Figure 12, which has
been corrected (see Attachment B), does not alter the conclusions reached in the

FEIR regarding land use and aesthehc |mpacts . :

’ The DEIR and the C&R documents mclude extensive discussion of the project
mcnm‘fy’ s character under the Project Description, in the presentation of the land
use and aesthetic settings, and in the evaluation of potential land wuse:and -
aesthetics impacts.- The EIR provides thorough and sufficient information
regarding the surrounding buildings’ heights, massings, lot coverages, street
widths, and architectural styles for purposes of evaluahng the project’s potential :

" to cause adverse phys1cal effects. .

DEIR Figure 11 (DEIR, p. IV-3) illustrates the lot coverages and buﬂdmg setbacks
in - the project vicinity while Figure. 12 (DEIR, p. IV-5, and' corrected in -
Attachment B of this submiﬁal) illustrates building heights on.the project block.
and sun:oundmg lots. 'Moreover, DEIR Figures 14-17 render the DEIR project in -
photo montages of the surroundmg neighborhood and Figures C&R 36, 37 and

' 38 show updated views of the modified pro]ect building from surroundmg

_ public V1ewp01nts .

Figure 12 contained a printing error and asa result did not depu:t all two-story
buildings in the project vidinity. As shown on that figure, the graphical legend -
assigns color. codes to number of stories — Figure 12’s legend had erroneously’
combined the two and three story bmldmg type categories. The figure has been
corrected for thls submittal (see Attachment B). Additional ﬁgures in the C&R
further illustrate the overall physical character of the surrounding area,
including the photographs submitted by the commenter on C&R A1-80 to C&R
‘A1-96, Figure 33 on p. C&R-37 illustrates the bulk pattern along Presidio -
Avenue, while Figure 35 on p. C&R-40 shows the proposed building height to
street width ratios. Both of these figures are also discussed in the C&R narrative:
(pp- 32-41) of effects on nelghborhood character. The public and- the
decisionmakers had exténsive information available to them regarding the

- existing character of the project’s vicinity as well as the proposed project’s

" 'impact on the character of thé surrounding neighborhood. In-certifying the EIR, -
the Planning ComJ.mssmn has concurred with the less-than-significant land use
and aesthetic 1mpac:t determinations reached in the EIR. -

The EIR makes it clear that the proposed project would be taller than the
ad]acen’c buildings along Presidio Avenue and Sutter Street by statmg on DEIR p. '
V-8 that “the project would be taller than other residential and non-residential

* buildings in the general pro]ect area, which includes a mix of uses. and buﬂdmg, '

. types ranging from.one- and two—story housés to four- and e1ght—story~ B
. commercial and hospital ‘buildings, respectively.” The EIR finds that the
proposed project would have a less—than—sigrdﬁcant impact on the existing

* surrounding cha;‘acter" because it would be generally compatible with the
surrounding buildings in height, bulk, and design. As stated on p. C&R-35,
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herght and bulk compatlblhty considerations take into account the character of
ne1ghbormg areas in all directions (e.g., “the character of the vicinity”) and not
just the size and character of the residential buﬂdmgs immediately ad]acent to

. the nrmec't site,

As shown in Figure 35 on p. C&R40, the proposed building’s western facade "

would be 25 ‘feet shortéer than the width of Presidio ‘Avenue, and the northern

facade would be about nine feet: shorter~ than the width of Sutter Street. These -
relatively. similar ratios of building-height-to-street-width would not overwhelm

or otherwise dominate the enstmg height and bulk character of the area. The
ratios of the, proposed building to the widths of Presidio Avenue ‘and Sutter
Street would be similar to the historic: street-wall- helght—to—street—mdm ratios
found in other areas of Sani Francisco, as shown along the bottom half of Figure

" 35. Also, as.stated on p. C&R-32, there are several four-story residential -

structures along Presidio Avenue and Sutter Street, as well as other relatively

.' -large structures like the MUNI Pre51d10 Yard building, across the street from the
project site, and the C1ty Center building (former Sears deparhment store) one- -

and-one-half blocks west that contribute to the area’s setting.

The Appellant is also incorrect in stating that the EIR misrep’resents the height of

the proposed building, which will “exceed 65 feet as it moves down the steep
slope of Sutter Street).” In fact, the EIR accu.rately foIlows San Francisco Planning
Code methodology for determining building height (DEIR, p. I-12, F1gure 8).

" Section 10212 of the Planning Code states that building heights are to, be
. measured from the mid-point of the street and that, where a lot has frontage on
two or more streets, the owner may choose the street or streets from which the :

measurerments are taken, consistent with the rules set forth in that Code section.

- Using this approach, the heights of the proposed project are 55 feet for the -
~ residéntial building and 43 feet 6 inches for the project’s community ‘center
- building. The height of the proposed building as it moves down Sutter Street is

shown in the photomontages on C&R-38 and C&R- 66

Based on the above, the Planmng Deparﬁnent maintains that the description of :

the surrounding project vidinity is accurate and complete and that the less-than-

significant conclusion reached regarding the project’s impact.on the existing .
neighborhood character surroundmg the site is appropriate and is based on -
correct information when viewed in its entlrety (i-e., all relevant figures and,

narrative dlSC'lJSSIOIIS)

‘Hlstonc Archltectural Resources

Concern 4:

" Response 4:

S ERASOISCE |

" The buﬂdmg on the 800 Presidio Avenue property is a srgmﬁcant Work of an

important architect and the site is surrounded by historic resources.

The EIR providas a thorough and factual historical context'and accur‘ately evaluates
individual and cumulative impacts to hlstonc arch itectural resources as required by
CEQA. :

10
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The standards for idenﬁfyirig historic resources, including historic districts, afe
described in CEQA Section 15064.5 (a)(3), which states that, “Any ob]ect
bwldmg, structure, -site, district [empha515 added], place, record, or manuscnpt

which a lead agency determines to be historically 31gmf1cant or significant in the -

architectural, engineering, scientific, economic, agricultural, educational, social,

‘political, military, or cultural annals of California may be considered to be an
historical resource, provided the lead agency’s determination is supported by -
substantial ev1dence in hght of the whole record. Generally, a resource shall be -
considered by the lead agency to be “histotically significant” if the resource
_meets the criteria for listing on the California Register of Historical Resources

(CRHR) including the fo]lomng

(1) . Isassociated with events that have made a s1gm_ﬁcant contribution to the

broad patterns of California’s history and cultural hentage, .

' @ s associated with the lives of persons unportant in our past

(3) . Embodies the distinctive charactensﬁcs of a type, period, region, or

- method of construction, or represents the work of an important creative
individual, or possesses hlgh artistic values; or :

(4) -Has yielded, or may be 11ke1y to yleld information unportant n .

prel'ustory or l'ustory ) : '

The National Park Service (NPS) deﬁnes a historic district as one that possesses,.
“a 51gruﬁcant concenh'atlon, hnlcage or conhnmty of S1tes, buildings, structures, - .

or objects united historically or aesthehcally by plan or physmal development.”

It was Wlth these standards an_d definitions in mind that the identification of
potential historic resources on the project site and vicinity, including potential
historic districts, was completed for the proposéd project. The historic resource

evaluation (HRE) prepared by a professmnal architectural historian found that

the BTWCSC property appears eligible for listing in the CRHR under Criterion 1

"due to its assodation with a pattern of events important to the history of

San Francisco; speaﬁca]ly, the founding and development of a sodial,

~ educational ‘and recreational institution, the BTWCSC. The institution  is -
associated with a historically significant pattern of events; the history of African
Americans in San Francisco and California, and their efforts for social

advancement in the first half of the 20th century via the creation of the BTWCSC
as a progressive institution. As such, the BTWCSC property was identified as a
historical resource for CEQA purpbses. The subject property was not identified
as eligible for the CRHR under any of the remaining three criteria. ‘

* With regard to the existence of potential historic districts in the project area, the
" HRE noted that while the project vicinity contains a number of late ninefeenth . -

century to early. twentieth century residential buildings similar to other

__estabhshed San Francisco neighborhoods there are no existing or potential
- historic districts in the immediate project v1c1.mty (ie, on the project block or
- within one block) The HRE did, however 1dentxfy a potentlal Iustonc district

14
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centered on Baker and Pine Streets about two blocks northeast of the piojec_t site,

which has a substantial concentration of unique, older buildings. This potential

historic district is identified in Figure 18 on DEIR page [V-43.

......... cmmmon  (LIRTEDY  memmend IS A
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San Francisco Planning Department concurred with the findings of the HRE. The

findings of the HRE and HRER were presented in the DEIR on pages IV 40 — 45,

Impacts to historic resources were identified by applymg the sta.ndard

significance criteria . provided in CEQA Section 15064.5, as modified by the
. San Francisco Planning Department for projects in San Francisco. As 'described

on DEIR p. IV-45, “A project would have a sw*mﬁcant effect on the envuonment
in terms of Cultural Resources if it would cause a substantial adverse change in
the significance of a historical resource as defined in Section 15064.5, including
those resources listed in Article 10 or Article 11 of the San Francisco Planning

-Code.” As further described on DEIR p- IV45, a substantial adverse change is

defined by State CEQA Guidelines Section 15064.5(b)(1) as-“physical demolition,
destruction, relocation, - or alterahon of the resource or its immediate

surroundings such that the mgmﬁcance of an historical resource Would be -
. materially impaired. " The significance of an historical resource is matena]ly '
" impaired, “ according to Giuidelines. Section- 15064(b)(2)(A) when a project
“demolishes or matenally alters, in an adverse manner, those physical

characteristics” of the resource that convey its historical significance and that
justify its mclusmn in, or ehg1b1hty for, inclusion in the CRHR.”

The proposed pro]ect would demolish (1e materialty unpalr) an }us’concal g
‘resource under ‘CEQA; therefore' the EIR identified a significant imipact to

" historic resources. With regard to effects on adjacent historical resources, DEIR p.

IV-48 stated that, “It does not appear that the proposed project would have a '
* significant adverse unpact on any eligible off-site historic resources. While there -
are identified potential resources on the subject block, they are Tocated several

lots away from the subject property and the proposed structured would not have
an adverse effect on them. Furthermore, while there are potential districts in the

" Vicinity, the subject building is not part of or adjacent to ary of them.” As such,

S&8 F&&&‘}Gﬁﬁ

the EIR appropriately identified a less—than 51gmﬁcant u:npac’c to ad]acen’c known

and potential historical resources.

The Appellant mcorrectly states that the BTWCSC is the work of an - 1mportan
architect, Lloyd Gartner. As described on C&R pp. 83-84, additional informatiori

.abost the life arid work of architect Lloyd Gartner was provided. This additional

information was also i.nclude_d in Section E, Staff Initiated Text Changes, on C&R
pp- 126-127. Based on the additional research performed, it was determined that

~ Gartner was primarily known as an architect of shopping ceriters and other retail
establishments in the Bay Area in the 1950s through the 1970s, including the.
Westlake Town and Country Shopping Center in Daly Clty His design for the.

BTWCSC is not mentioned in his list of principle works by the American

‘Institute of Architects or other publications. There is no indication that Gartner

Casé No. 2006.0868E
. 800 Presidio Avenue
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was considered an.”important”"a'rdﬁtect,- and the additlona'l information about
his life and work does not change the conclusion in the EIR that the BTWCSC

building is a historic resource for CEQA purposes (for its associations with

historic .events), and that its demolition would represent a significant an
unavoidable impact on the environment. Additional information about the

~ building’s architect does not make the property “more lrustonc,” because an’
historic resource need only be eligible under one of the four ehg1b1hty cntena
listed in the CRHR, as well as retain sufficient integrity.

The Appellant is also incorrect when stating that the property is surrounded by
historic resources that could be adversely affected by development at the project

site. DEIR p- IV4 correctly describes the immediate project setting as containing -
_ a number of residential uses that.-were constructed in architectural styles typical

for the late nineteenth or early twentieth centuries. Here Today: San Francisco’s
Architectural Heritage, which is considered by the Planning Department as an
adopted'local register of historical resources, was consulted to identify historic
resources which may exist on the project site, the project block, or- unmedlately

~ across Presidio and Sutter Streets from the project site.

Of the many buildings on the project block and across the street from the project

site, three are identified i in the book Here Today; located at 1405 Lyon Street near
‘Post St;eet, 2701 Sutter Street near Lyon Street and 2600-2602 Post Street, also
. near Lyon Street. These resources were fully disclosed on DEIR pp. IV-34-37, and

noadverse impacts to these resources were identified as a result of the proposed

‘project. No other historical resources listed in the federal, state, or local registers
- (or. des1gnated historic d_lsmcts) have been identified on the project block or -

immediately across Presidio or Sutter Streets from the project site. While other
buildings identified in Here Today are located in the general project vicinity,

-such as those on the 2600 blocks of Post and Sutter Streets as noted by the

Appellant, they are not on the project block or immediately across the street from

~ the project site. These resources on Post and Sutter Streets are between 175 feet
‘and 470 feet away, respectively, f:rom th_e project site. Given the relatively large
' distances between the project site and these resources, and the buffer provided.

by intervening streets and. residential development rio significant impacts to
these resources are ant(c:lpated as a result of the proposed project. The additional

information provide by the Appellant that there‘are additional resources listed in -

Here Today on ad]acent city blocks from the pro]ect site would not change the
conclu51ons of the EIR.

' The Appellant alleges that the hlstoncal survey completed for the EIR Wasl'
' insuffident to identify the environmental setting, and therefore, the EIR’s

assessment of impacts to known and potential off-site historic resources are also

. insufficient. To determine whether potential individual historical resources or
potential historic district(s) ex15t in the project area, .2 reconnaissance-level _
“survey of a 12-block radius around the project site was prepared. As described in

Response CR-1, C&R pp. 75-78, and in the HRE .prepared for this project, a

?
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recbnhaissaﬁée—levél survey was completed based on a walking and driving (i.e.,

windshield”) visual review of the neighborhood by a professional architectural .
historian, who is qualified to make ]udgments and offer professional opinions

about the historical and architectural character of a given urban area. This first-
tier, “screening level” analysis is con51dered sufficient to characterize the nature

.. of the historic setting of the ne1ghborhood As such, the Draft EIR adequately

SAR FRANCISEE
LAKIING D

characterized the existing setting of the neighborhood from .an historical
architectural perspective. As no potential individual historical resources or
potential hlstonc districts were identified on the subject block or immediate ’
_ vicinity as a result of this survey, the EIR correctly ¢ concluded that the proposed '
project Would have nio indirect impact on ‘existing or potennal historic districts.

As descnbed on C&R p- 77, a “reconinaissance-level” survey is compared with an
“intensive-level” survey, where each building in a survey area is formally

" recorded on California State Department of Parks and Recreation (DPR) forms,

with photos, architectural descnphons, and statements of historical significance

. based on intensive background research focused on each building’s association

with significant historical events, important architects or builders, and important

* current or former occupants. More detailed and intensive-leve] historic surveys.

of neighborhoods are necessary and ‘required for plan area documents in San

Francisco, such as specific plans or neighborhood plans, where area-wide
changes to zoning and height districts would ‘occur. As the proposed projectis a-

site-specific project and not a ‘specific plan or ne1ghborhood plan, the

reconnaissance-level survey of potential historical resources in the. project

vicinity was deemed adequate for CEQA purposes by the Planning Department.

» Therefore, no further detailed or intensive-level historic district surveys would
~ be ‘necessary. Additional surveys themselves would prov1de more detailed
information about the history of the neighborhood, but they would not reduce

the severity of the project and/or cumulatlve impacts.

As noted on C&R p- 75, if an m’censwe—level survey of the project vicinity were
conducted in the future as requested by the Appellant, and a potential historic

.district were identified comprised of small, simple, .Victorian-era workmen’s"

cottages, the BTWCSC would not be considered a contributor to such a district
because it sits on a large lot on the edge of the neighborhood, is charactenzed by

" 19505 Modern ard'u’cechue, and has a community center use- that is distinct from
_ adjacent residential uses. The BTWCSC would either be a ‘non-contributor” to

such a potential district, or would lie entirely outside of any potentlal district
botndaries because it has a use, }ustory, and architectural style that'is distinct
frdm the ‘smaller scale residential uses that might comprise such a potential
district. If such a district were identified immediately adjacent to the project site,

the proposed project would not cause a potential district to become mehgible for

local, state, or federal listing because itwould be
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1).  constructed outside of the district, ‘
2 " constructed on the far western edge of the ne1ghborhood as opposed to -
jts" center, leaving the vast majority of the’ potentla.l district Vlsually
intact, and . '
3) would have no direct effects sueh as demolition or substanhal alterahon

. to the surroundmg Victorian-era .cottages, as these cottages would
remain physu:ally Lmaltered '

As such, these potentlal dJstnct contributors would remain contnbutory after.

complehon of the proposed project.

The EIR does not overlook the project’s potentral effects on off site resources’ as
~ alleged by the Appe]lant As described above and on DEIR p. IV-47, the

proposed pro]ect would have no adverse rrnpacts to the properties at 1405 Lyon

Street, 2701 Sutter Street or 2600-2602 Post Street because they are located several
.- lots away from the project site, with numerous intervening properties providing
a buffer between them. Additionally, DEIR p. IV-48 notes that none of the .

buildings immediately adjacent to the subject property, including those at 2755
Sutter Street and 842-844 Presidio Avenue, have been 1denhﬁed as h.lstoncal

resources either individually or contributors to an existing or potential historic

district. As such, the EIR appropriately concluded-that the proposed project
would. have no significant adverse impact on off-site resources

The EIR does not ‘miss-identify” [sic] the location of unportant hlstoncal
resources in the area. The historical survey accurately identified a concentration

- of unique older residential architecture centered at Baker and Pine Streets

located two blocks northeast of the project site (see discussion above and DEIR

_p- IV-41). There ate a'also & handful of residences which date to the 1870s and

1880s in the project. area; however no’ similar high-level concentration of
potentlal architectural résources such as those found at Baker and Pine Streets

: were identified on'the project block or immediately across the project'streets that .
"could be indirectly affected by the proposed project. As such; the EIR accurately
identified that no material impairment to any existing or potenhal }ustoncal'

resources would occur as a result of the proposed pro]ect.

Please see Response CR-1 on C&R p. 78 with regard to the request for photos of .

the properties on the 2600 and 2700 block of Sutter Street and the 2600 and 2500
block of Post Street. Some of these properties are partially visible in the existing

and proposed views prov1ded on DEIR pp. IV-15 to IV 17 (Figures 14-17), as well
. as Figures 33, 36, and 37 in the C&R document. While not all of the block
‘ frontages requested by the Appellant are shown on these figures, the project
setting was appropriately described as containirig a number of Victorian-era -
_ residences in the Aesthetics and Cultural Resources sections of the EIR (see DEIR
pp- IV-12 and IV-38). Additional photos of these block frontages would not alter

the conclusions of the EIR Whlch state that the proposed pro]ect would have a
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less—than-mgmﬁcant effect on off-site hlstoncal resources (not ‘no Jmpad:’ as
alleged by the Appeﬂant) :

~ None of the cases cited by the Appellant provide any guidance on the proper
approach to the analysis of historic architectural resources in CEQA documents.
“All are either cited for general CEQA principles (e.g, CEQA is a public
information statute), or concern issues not relevant to the issues raised by the
Appellant concerning historic resources (e.g., Sierra Club v. State Board of Forestry
(7 Cal. 4th 1215; 1994), (issue was adequacy of information on biological species °
and habitat requested by the California Department of Fish and Gane, the state
agency ”charged with conservation and maintenance of the wildlife resources of
the state.”; Cadiz Land Co. v. Rail Cycle (83 Cal. App. 4th 74; 2000), (landfill project
' was found inadequate because of the failiire to analyze water quality effects on a
wide-ranging aunfer that underlies the proposed landfill site.) The present EIR -
complies with both the letter and the spirit of CEQA in its disclosure of potential
impacts of the proposed project; in identifying feasible mitigation measures, and
in analyzmg alternatives that would avoid or lessen the 51gruﬁcant effects of the
: pro]ect. T

In summary, an adequate and good faith- effort was made in desc:nbmg the
" environmental setttng per CEQA Gu1deh.nes Section 15151.

Reasonable Range of Alternaﬁves :

. Concemn5:”  (a) The EIR did not analyze a reasonable range of altemahves Fea51b1e
- . alternatives are available which would reduce or mitigate the severe impacts of . )
. the project but these are not analyzed. The “code comphant’ and new -
_ “preservation altematives” are far preferable to the proposed project and the
public should have been given a chance to comment on those alternatives. The
alternatives analyzed consﬁtute-variations of the proiaosed project.

(b) The EIR also fails to adequately disclose and analyze the Project’s adverse
enwronmental impacts on traffic; land use, the historic resources in the

" neighborhood, aesthetics, parking, hazardous materials, solid waste, and other
areas. The EIR’s No. Pro]ect Alternative is madequate : .

() The EIR does not-consider off-site alternatives.

(d) Further, the EIR re}ects feasible mmgahon measirres and 1mperm1551b1y defers
mitigation. o .

; Responsé 5 {a) The EIR presents a reasonable range of alternatives to the prbpbéed project, as
L requ:red by CEQA, including the No Project Alternatlve and. descrlbes these
alternatives at a sufficient level of detail.

(b) The EIR analyzes all environmental topics on Apperidix G of the CEQA checklist,
thereby complying with all CEQA Guidelines Section 15126 requirements. -

Sy
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(c) CEQA does not requ:re analySIS of off-site alternatlves if the prOJect sponsor has
no controf or ownershlp of other sites. .

{d) The EIR does not reject fea51ble mmgatlon measures or lmpenmssmly defer

- mitigation. _
{a) The DEIR, on pp. VI-1 through ~VI—12, preS_ents the analysis of project

alternatives in accordance ‘with CEQA -Guidelines Section 15126.6(21), which

states that an EIR must describe a reasonable range of alternatives to the project.

that would reduce or elimiiate significant 1rnpacts of the project. The “range of
alternatives” is governed by the “rule of reason,” which requires the EIR to set

forth only “those alternatives necessary to permit informed public participation

and an informed and reasoned choice by the deasron -making body (CEQA

- Guidelines Sectron 15126.6(f)).

A reasonable range of alternatives for -comparison must include those |

alternatives that “would fea51b1y attain most of the basic objectives of the project
but would avoid or substantially lessen any of the significant effects of the

project” (CEQA Guidelines Section 15126.6(a); emphasis added)- Therefore, the

alternatives should attain most of the project sponsor 5 ob]echves

'CEQA generally defines a ”fea51ble” alternative to mean an ‘alternative that is

“capable of being accomphshed in'a successful manner within a reasonable
period - of ' fime, taking into account. economic, environmental, social,
technological, and legal factors” (CEQA Guidelines Section15364).. The

following may also be taken into consideration when assessirig the feasibility of

alternatives: site suitability, economic viability, availability of infrastructure,
General Plan consistency, other plans or regulatory limitations, jurisdictienal

boundanes, and the ability of the proponent to attain site control (Gurdelmes -

Sectlon 15126.6(£)(1))- v ,
The EIR identifies significant "effects in the area of cultural resources.

- Accordingly, the alternatives analysis focuses on alternatives that would avoid
or lessen these impacts by avordmg demolition of the ex15tmg commuruty center

building.

. The DEIR considers two alternahves in detail—the No Pro]ect Altematrve and

the Code Comphant Alternative. As stated on DEIR p. VI-2, the No Project
Altematlve would avoid the srgmﬁcant unavoidable project and cumulative
impacts to historic resources because this alternative would retain the existing

 structure on the pro]ect site, which is considered a historic resource. under

CEQA.

However, the No Project Alternative would not meet the basic objectives of the
project, as stated on DEIR p. VI-2. As. explained further in the Comments & -

. Responses document, p.C&R-134, The No Project Alternative “would not -
* advance the objectives of BTWCSC, because it would not allow construction of a

larger commumnity center to accommodate expanded services, including but not
limited to a child care center and to provide adequate space to update current

- programs. Under this alternative, the programs that are currently located in the

basement level would Temain maccess1ble to the disabled. This altematlve would

17
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not prov1de affordable housmg to low income: households especially transitional
youths who will require the supportive services provided by the BTWCSC.” The
No Project Alternative was rejected by the project spomsor-and Planning

* Commission. Thus, the No Pro]ect Altematwe is adequately and accurately

covered in the EIR.
In terms of adequacy of the No Project Altemaﬂve the EIR properly followed

. CEQA requirements in defining and analyzing the No, Project Alternative. CEQA

Guidelines Section 15126.6(e)(2) state that “the ‘no project” analysis shall discuss
the existing conditions at the time the IlOthE of preparation is published, or if no

notice of preparation is published, at the fime -environmental analysis is

commenced as well as what would be reasonably. expected to occur. in the
foreseeable future if the project were not approved, [emphasis added] based on
curent plans and consistent with available infrastructuré and ‘community

services. The Guidelines further state n Section 15126.6(e)(3)(B) that “the ‘no

pro]ect alternative is the circumstance under ‘which the project does not

proceed.” On p. VI-1, the DEIR states that under this alternative, without further -
" improvements, _portions of the existing structure would continue to remain’

unusable on a full-time basis due to their poor condition. According to the

community center director, the lower level of the ex1st1ng building is seldom

used due to poor lighting and windows that are not weather-tight, and becaise,
desplte repeated attempts at repair, the large teen room on that level continues to
be plagued by water infiltration during rain storms (see Attachment O-

The, DEIR also a_nalyzed the Code Compliant Alternative, which was developed'
'to address and comply with provisions for RM-1 use districts arid 40-X Height
and Bulk district. As such, the Code Compliant Alternative would not require an .
amendment to the Planning Code to establish a.“Presidio-Sutter Special Use
District (SUD)” and could be constiucted as-of-right. The Code Compliant

Alternative would further reduce the less-than-significant impacts of the

proposed project related to land use, visual quality, transportation, air quahty 'l

and others primarily because it would contain 30 dwelling units (as opposed to
50 under the proposed project) within a 40-foot-tall building (as opposed to a 55-

foot-tall building under.the proposed project). However, this alternative would
result in significant impacts to historic resources that are similar to the’ proposed

project since the existing structure on the project site is considered-to be a

. historic resource; its demolition would result in a significant and unavoidable

impact - both mdnndually and cumulattvely to cultural resources.

The Appellant asserts that a smaller project would avoid or reduce 51gruﬁcant
‘unavoidable impacts of the ‘project — in fact, . the smaller “Code Compliant

Alternative” (DEIR pp. VI-2 through IV-9) would also require the demolition of
the existing community center, ‘which would result in significant impacts to
cultural (historic érchitectural) resources, both individually and cumulatively

because, as described in the DEIR, the existing facility is madequate due to 1ts ‘
. poor condition (see Attachment C for more mformatlon) :

. CEQA Guidelines Section15126. 6(c) also requu'es an EIR to 1dent|_fy and briefly
" discuss any alternatives that were considered by the Lead Agency but were
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rTejected as. infeasible ‘during -the scoping process. In. 1den11fy1ng CEQA.'

alternatives, primary consideration was given to alternatives that would reduce
significant impacts while still meeting most of the basic project objectives:
Accordingly, the DEIR (p. VI-10 — VI-11) identifies the Preservation Alternative
(as revised in the Comments & Responses document at pp. C&R-136 — C&R-138)
as having been rejected from full consideration because it would require the
project’s residential component to be developed ‘as a separate structure in the

project site’s rear yard, resulting in access constraints and a lack of residential

open space, and because this alternative would provide only about half the
residential units. of the proposed project and. would not result in an expanded

* community center. Thus, this alternative would fail to meet most of the basic

project objectives. Additionally, as stated on p.C&R-138, the Preservation

Altematlve Would entail structural upgrades fo the exnstmg Commumty Center
' ,bulldmg _ , ,

The DEIR (p: VI-11) also 1dentlﬁes an Adaptive Reuse Altermative that would
that would retain and preserve the existing building and adapt the structure to

 contain approxma’fely 25 affordable housing units for emancipated foster youth,
 thereby displacing the Booker T. Washington Community Center, which, as the -
DEIR notes, is “the very mstltu’aon which conveys the building’s historical

sigﬁiﬁcancé” (DEIR p. VI- 11) Because this altemative would not meet the

fundamental objective of providing continued community center- uses at the -

project site, this alternative was rejected from full consideration.

Having considered and rejected the two alterriatives noted above, thé DEIR .
. concludes that only the No' Project Alternative would avoid the proposed.

Pproject’s significant impact on historical resources of demolition of the existing

community center building, which is the only significant impact of the'project'__

that cannot .be-mitigated to a less-thansignificant level. However, as noted
above, the No Project . Altemative would fail to meet the basic objecfives of the

- -project of constructing housmg on the site and prov1d1ng upgraded corn.mumty
* center facilities and gymnasmm space.

As stated above, the EIR states that both the No Project Alternative a.nd both the

- Preservation. and Adaptive Reuse Alternatives would avoid the project’s

éigniﬁcant inipacts‘ on historical resources; however, none of these alternatives

would meet’ thé basic objectives of the proposed project. CEQA Guidelines -
Section 15126.6 (f) (3) states that “An EIR need not consider an alternative whose.

effect can.ﬁot be reasonably ascertained and whose implementation is remote and
speculative.” An off-site alternative, which was not considered in the EIR, would
not be feasible, because the project sponsor has no control or ownership of other

potential - project, sites, rendering its consideration of an off-site alternative

remote and speculative. Furthermore, an off-site alternative would not meet

basic project objectives’ associated with redeveloping the project site with a new -
commumty center and affordable residential units.

The Appellant is incorrect in stating that project’s impacts on historic resource -

were not quantxﬁed” and that no rmtlgatlon was proposed. In fact, both the

DEIR and the C&R document include a thorough amalysis of the’ proposed -

PLANKEG DEPAITIENT
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.pro]ects potential impacts on cultural "resources, with 1mpact discussion

supported by a historical resources report prepared by professional architectural

. historian Mark Hulbert as well as the Planning Department’s Historic Resource

Evaluation Response prepared by Aaron D. Starr (see previous Concemn and

Do £ AntniTad Asneam ~F Lin Al I ta by - T~
RESPOTSE J, Or a Géraued discussion of historic G..I.CLLLL\.\_LUIGL}. u_audICCS/ inc

discussion of these impacts s presented 'in a narrative “form, with

quanhhca’aon not required by CEQA nor appropriate in this instance, because
the analysis of historical resources properly focuses ori the quality, condition,
location, integrity and importance of such known and potential resources, and is
not typically numerical in nature. Mitigation Measure M-CP-1, HABS-Level

‘Recordation and Interpretation, is developed for the proposed project, although

the EIR repeatedly states on DEIR pp. $4, 5-5, 5-6, IV-46 through IV-50, IV-51,
and V-2 that this mitigation would not reduce either direct or cumulative
impdcts to cultural resources to a less than significant Jevel and that these
impacts would remain significant and unav01dable

The Preservahon Alternative is not new to the C&R document. It is d_lscussed on
.DEIR pp. VI-10 through VI-11 under Section VL.C, Alternatives Considéred and
Rejected from Further Consideration. As stated -above, under Response 1, the
- C&R document provides additional text to clarify certain components of the

alternatlves, with no meaxungﬁll changes made to the descriptions of the.
“alternatives or to the conclusions reached” concerning their potenttal
' environmental effects. The minor revisions made to the narrative concerning the

Preservaﬁon ‘Alternative, specifically, ‘are to provide additional information
related to its infeasibility. : o

(b) The Appellant incorrectly asserts that the EIR fails to. adequately disclose and
analyze the project’s adverse envirommental impacts concemning other
environmental topics (i.e., traffic, land use, h15tonc resources, aesthetics, parlcmcr
hazardous materials, solid waste, and other areas) The EIR analyzes all

- environmental topics included in Append;x G of CEQA Guidelines and includes
discussions of pro]ect—speaﬁc and ‘cumulative jmpacts that would result with -

project lmplementatlon The Appellant d1sagrees with the conclusions reached in
the EIR, but does not provide substantial evidence to the contrary. The -EIR

- provides a complete and accurate disclosure of the project’s potent1al impacts,

thus properly carrying out the requirements of CEQA

The Appellant’s support for the Code Compliant and Preservatlon Alternatives.

and opposmon to the proposed pro]ect are noted.

(o) The Appellant md1cates that an off-site alternatlve should have ‘been

considered in the EIR. However, CEQA. Guidelines Section15126.6 states that

“An EIR need not consider every conceivable alternative to a project. Rather it |

must consider -a reasonable range of potentxally feasible alternatives that will

‘. foster informed decision making and public participation.... There is no ironclad

rule governing the nature or scope of the alternatives to be discussed. other than

" the rule of reason.” As discussed further in Response 5, above, the EIR

SAR FRESLISES

considered a ‘reasonable range of project alternatives and met all content
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‘requirements ‘as set forth- by CEQA Guidelines Section 15126.6. The project-
‘sponsor has no_control or ownership of other potential project sites, rendering
consideration of an off-site alternative remote and speculahve

{d) The EIR identifies feas1b1e mitigation measures and does not 1mproper1y

_ nnplemmtahon of mlhgatxon measures. The EIR incdudes Mitigation Measure
- M-CP-1, which requires documentation of the existing community center
building in accordance with the National Park Service’s Historical American .
Building Survey procedures. Other measures identified in the EIR include: M-
CP-2 addressing archeological impacts; M-BI-1 addressing breedmg birds; and
M-HZ-2 addressing hazardous building materials. The full description of these

. measures is incduded in a Mitigation Momtonng and Reporting Program '

(MMRP) adopted as part of project approval. Contrary to the Appellant’s '
assertion, the EIR neither rejects nor defers feasible mitigation measures.

Potential GeneraI‘P.[an Conflicts’

Cdncern 6: (a) The EIR i_s' flawed because “the Department has already determined that this |
+ project violates the Urban Design Element of the General Plan.”

(b) The BIR does niot study cumulative impacts, and potential development on
other sites is unstudied or is based on incorrect information. The EIR fails to
accu:ately disclose project’s impacts on historical resources and moreover, the
. establishment of the proposed:Special Use District-as part of the project will
iricentivize development of other nearby lots mreatenmg other hlstonc
resources in the ne1ghborhood

' ‘Response 6: . -(a) The ElR suffi mently evaluates the proposed prOJect’s potentlal to conflict with
/ the General Plan‘and analyzes potentlal conflicts with the Urban Design Element.

(b} The EIR also adequately evaluates the “potential ‘for the project and its

- characteristics, including the establishment of a Special Use District, o combine
with past, present and reasonably foreseeable future pro;ects in its evaluation of
cumulatlve impacts.

(3) The San Franasco General Plan, ‘which" prov1des general policies ‘and

- objectives to guide land use decisions, contains some policies that relate’ to

- physical environmental issues. CEQA directs lead agenaes to evaluate whether a
project would conflict with a General Plan based on the following criterion:

- “Would ‘the project conflict with any applicable land use plan, policy or
regulation of an agency with jurisdiction over the project (mduded but not
limited to the general plan, specific plan, local coastal program or zoming
ordinance) adopted for the purpose of avoiding or mitigating an environmental .
effect?” [emphasis added]. The role of an EIR is not to illustrate how .a project
complies with the General Plan, but to identify possible conflicts that could

‘result in substantial' adverse physical 'effects. Contrary to the Appe]lant’ '
assertion, the Planning Department did not “already determine that this pro]ect
wolates the Urban Design Element of the General Plan.”

Nj
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‘. The DEIR, orr pp- II-1 .through II-2, identified General Plan objectives and
‘policies with which the proposed project could potentially. conflict, including

policies in the Residence Element, Transportation Element and Urban Design
Element. Ar‘H-uhnhnﬂv C&R Pocnnnco LT ((")Za-'l? rp. 2 29, 32\ danﬁes nv'!nv the

project would not substantxa]ly conﬂ1cts with the Urban Design Element pohcres .

to result in significant land use and aesthetic impacts. Responses LU-5 and LU-6

in the C&R elaborate on the pr0]ect’s relationship to General Plan housing g
policies and why the project’s residential dens1ty would not substantially and
adversely affect neighborhood character or public services. The DEIR, p. TI-8 |
* discusses the eight priority policies in the Accountable Planning Initiative.
* . (Proposition M, Section 101.1 of the Planning Code) and indicated that. the -

project would not obviously or substantially conflict with any of these policies
with ‘the exception.of Priority Policy (2), since it would alter the existing
character of the neighborhood -(in a less-than-significant manner), and Priority

- Policy (7), as it would demolish a structure considered to be a hlStOﬂC resource

for purposes of environmental review.

Overall, with the -excepﬁon of Po]iey 2 and Policy 7 of the Accountable Plaﬁru'ng
Initiative, the EIR determined that the project would not conflict with the

General 'Plan objectives and policies listed above such as to .cause substantial

adverse physical effects. The EIR’s assessment of land use, aesthetics, historical

resources and transportation and other environmental impacts take into account -
" the project’s .1elationship with. these pertinent General Plan policies. The

Planning Department did not determine that “the project violates the Urban

Design Element of the General Plan.” Contrary to the Appellant’s assertion, the

evaluation of the proposed 'projéct’s compatibility with the General Plan was

appropriately handled for purposes of enwronmental review, and CEQA does
niot require further analysrs of this issue.

(b) Cumulative Dmipact Assessment

. The Appellant’ a]leges that the EIR fails to adequately con51der other cumulative
projects in the area. The EIR adequately considers cumulative 1mpacts for all

envrronmental issues covered in the EIR.

. The DEIR. analyzes the proposed Speaal Use District as part of the pro]ects

potential to cause adverse land use and other physical changes based on the
specific land use intensity (building height, density, onsite populatton, gym and
community center use characteristics, etc.). The Appellant provides no specific

-evidence how the establishment of the Special Use District would incentivize
development of other nearby lots and threaten other potentlal historic resources :

in the neighborhood.

The Planning Department addresses this concern in Response LU-8 on C&R PP

52-53. In summary, the response states that: “The proposed Special Use District
would apply only to the project site and would provide a density bonus and
height "increase for affordable housing. It ‘would not relax development

standards or otherwise alter Planning Code provisions on other parcels in the

project site vicinity....” The allegation that the development would foreseeably
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‘and substantially inflience development in the area or résult in the

establishment of other. Special Use Districts is speculahve and without basis. This

.approach is consistent with CEQA Guiidelines Sectionn 15145, Speculahon “If,

after thorough investigation, a Lead Agency finds that a particular impact is too

' speculative for evaluation, the agency s should note its conclusion and terminate

discussion of the impact.”

. The DEIR (LU Impact LU-3, p. IV—10) conservatlvely evaluates the pro]ect’ s

potential to result in cumulative impacts associated with foreseeable growth by
analyzing the project’s impacts in conjunction with other known projects for
which the Plarming Department has development apphcahons on file or are

- reasonably foreseeable, such as the proposal to redevelop the Westside Courts, a
2.55 acre, 136-unit public housing development built in the 1940s located at 2501

Sutter Street about two blocks northeast of the subject property on a block bound
by Broderick, Baker, Sutter and Post Streets. With regard to the potential for the
pro]ect’ s effects to combine with those of the Westside Courts pro]ect the DEIR
found that, “While the Westside Court project may iritensify land uses in the
pro]ect vicinity, potenhally resulting in greater residential densities in the project
area, this in itself would not constitute a significant cumulative land use impact

in combination with the proposed project, as such uses would be constructed
within areas that permit and accommodate those uses at a range of densities that

are typical for urbanized parts of San Francisco. Therefore, the contribution of
the proposed project to the cumulatlve context is not cumulatively considerable.”

The cumulative 1mpact assessment also conservatively applies a growth factor to
account for possible increases in resident population over a 20-year planning
horizon and finds no cumulatively considerable project impacts (land use, traffic

" or otherwise), with the exception of those to historic resources. The Appellant -

speculates that the project would result in cumulatlvely considerable impacts

~ without providing ev1dence to substantiate these allegations. The EIR’s analys1s.
‘of project-specific and cumulative impacts, including’the analy51s of the Spec1a1 '

Use District, is adequate for the purposes of enwronmental review.

Project Approval and Statement of Overndmg Consrderatlons

- Concern 7:

Re_spbnse T

The City may not approve the project on the basis of a Statement of Overriding -
Considerations because feas1b1e alfernatives exist.

. The EIR evaluated a reasonable range of project alternatlves, rejected mfeaSlbIe

alternatives -in the EIR and CEQA Findings, based on facts in-the record. The

~ Planning. Commission adopted a Statement of Overriding Considerations, which N
allows for lead agencies to approval projects despite sngmf‘ icant, unavoidable ..
'enwronmental lmpacts : . : '

CEQA Guidelines Sechon 15092 states:

“After considering the final EIR and in con]unchon Wlth making ﬁndmgs under

_ Section 15091, the Lead Agency may decide whether or how to approve or carry

out the project: A public agency shall not decide to approve or carry out a project
for which an EIR was prepared unless either (1) The project as approved will not
havea s1gmﬁcant effect on the enwronment or (2) The agency has: )

i FRASC) = .
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'(A) Ehrrunated or substantlally lessened all s1gmﬁcant effects on the
environment where feasible as shown in ﬁndmgs under SECtLOIl 15091; and’

(B) Determined that any remaining- significant effects én the environment found
. tobe unavoidable u_nder Section 15091 are acceptable due to overriding concerns
as described in Section 15093. '

(c} With respect to a project which mcludes housing development the public
agency shall not reduce the proposed number of housing units as a mitigation
measure if it determines that there is another feasible specific mitigation measure
available that will prowde a comparable level of mitigation.” '

Because the EIR identifies a significant, unavoidable impact to lustonc .
. ‘architectural resources, Section 15092(2)(B) applies, and - the Planning
Department prepared a Statement of Overriding Considerations for the project.

. These overriding ‘considerations address specific reasons in support of the
_Commission’s approval action based on the final EIR and/or other information in
the record. The Planning Commission’s adoption of the Statement of Overriding

‘Considerations and approval of the project is therefore appropnate despite the
. pro]ect’ 5 re51dual 51gruf1cant and unav01dab1e mpacts to hrstoncal resources. '

CONCLUSION

The Planning Department prepa'red a full EIR for the proposed project, analyzed
all CEQA topics, both individually and in terms of cumulative impacts. The
Appellant does not make a fair argument that substantial evidence exists that the
_EIR is in any way incomplete or inaccurate. Most of the Appellant’s-assertions
. are purely speculative, with no proof in the record to substantiate the claims.
Because the EIR adequately analyzed the environmental impacts of the proposed
project, it does not require recirculation. Furthermore, no evidence exists that the
- project will set precedent for establishment of SUD 'districts in the area or the
- redevelopment of other historic resources in the area. Contrary to Appellant’ s
assertion, the project site is not within the City’s "Better Neighborhoods"
Jplanning area. The. Appellant does not raise any new issues that were- not
already covered in EIR

For all of the reasons prowded in thrs Appeal Response, we believe that the Final

_EIR complies with the requirements of CEQA and the CEQA Guzdelznes, provides
an adequate, accurate, and objective analysis of the potenhal impacts of the 800 -
Presidio Avenue (Booker T. Washmgton Commiunity Center) Mixed Use Project.
Therefore, the Planning Department respectfully recommends that the Board
uphold the Planning Cormmission’s certiﬁeat_ion of the_ Final EIR.
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Nc1ghbors For Fair Planmng are ICSlantS and owners of property in the nnmedlatc . - -

vicinity of the Iow density, Victorian era neighborhood surrounding the site of the
proposed out-of scale project at The Booker T. Washington Community Service Center,
(BTW). We have been working closely with Supervisor Farrell to réach a compromise

- and actually reluctantly agreed to not oppose a four story —40 unit project with
restrictions on parking. The developer refused any compromise and refused to cut its.
$1.5M fee and is insisting on the absurd, 70,000 square foot building which violates
UImerous provmlons of the Planmng Codc and all COMMON SENSe O fairness in planning.

BTW is located at 800 Pr6:51d10- at the comer of Suttcr Strcct and PI'eSldIO Avenue.

The above view is from Masomc Avenue lookmg east at BTW across the Mum yard
- —Note Adjacent TWO story buildings misidentified in the EIR. The EIR
mcorrecﬂy Identlﬁes more than 25 bmldmgs (a majonty) on the sub]ect block.
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- The siteis currentl}; zoned RM-1, Résidential Mixed Use-Low Density, has a 40 foot

 height Yimit and is surrounded on all sides by small wooden Victorian era houses of one
and two stories. NOT three stories as again mistakenly set forth in the Final EIR—See,
C&R-124, Revised Figure 12) The EIR is simply incorrect on the scale of the area and
the “setting” or scope for the project. Accordingly, it also follows that it misjundges the -
impacts and potential impacts of the project by failing fo establish an accurafe baseline. ~

Many buildings on the block and in the surrounding area are historically. significant and -
-date from the late 1870°s-1880°s when the area was first settled as part of the “western .
addition” to San Francisco. There are some- apartment bulldmgs dating from the early
1900°s across Sutter Street to the north. BTW is located on a large lot of a little more tHan
_ -Yzacre in size and has residential uses on all sides. Historically, the subject lot was part of
" the Sutter Street Cable Car turnaround in conjiriction with the Muni Building and bus

" -yard are located across Presidio Avenue to the west. Presently BTW fits in with the
residential neighborhood and blends i seamlessly because of its rcIaixvely small scale. -
Under the proposal the square footage on the lot would increase from its current °
e of more ﬂ]an SOO%Ito 70,000 s f.

| Above is the same view with the new proposed monster” pro_] ect whlch unfau-[y
exceeds the maximum zomng in all categories. - - :

- The project is so far out of step. with the zonmg of the area that the only way to achlevc -
the overambitious project is to “spot re-zone™ this particular lot and to amend the B
Planning Code and create the “Presidio Sutter Special Use District at 800 Presidio™ just
- for its lot. This unfair spot zoning will create exceptions to the Planning Code which will

allow BTW fo replace the one story 11,600 square foot building at the site with a A New. -
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building af 70,000 square feet (more than 500% larger). The proposed project will also- -
exceed the height limit of 40 feet and be 55 feet tall on Presidio and up to 65 feet tall as it -
moves down the hill on Sutter Street. The maximum density of the current zoning is 28 ’
‘dwelling units; the project would nearly double that maximum density at 50-units
(leaping up not just one zoning classification but four). The project would eliminate the
rear yard requirements and would exténd some 25 feet irito the required minimum réar
yard. The project is presented as a Planned Unit Development in order to ¢liminate
required parking and will have 22 spaces (11 are “tandem™) iustead of 62 Tequired -
because of the 200 seat gym. -~ ‘ _ - o :

" Hundreds of neighboring reSidenté.and homeowners oppo‘se- the pioject asdo the. .
" associated near-by Neighborhood Groups, Pacific Heights Residents’ Association, Jordan

p ., Park Improvement Association, The Presidio Heights Association of neighbors and the

- Laurel Heights Improvement Association. The neighbors and residents believe the .

* proposed project is grossly-out of scale and far too bulky, tall and dense to fit in with this

low density, smaller scale historic neighborhood. The neighbors believe this project

. represents. the worst type of “spot-zoning” and special gift for a particular lotanda
particular development and develgper. It is an unfair and inequitable increase in density

- without respect for numerous provisions of the Planning Code which controls and binds .

all other lots in the vicinity. The neighbors are requesting that any project at the site ,

conformi to the Plarming Code as all other lots must and that it be dramatically reduced.in -

size and scale to be compatible with this historic neighborhood.

- CEQA ISSUES _
1. The EIR Should Have Been Recirculated for Cbﬁiment . L

- Under CEQA, aDraft EIR is normallfr circulated for one pﬁblic review period, and
_ recirculation for a second public review period is the exception to this normal rule.
Under the case law and the CEQA Guidelines, recirculation is required when significant

" new information is added to the EIR after public notice is given of the availability of the = -

R DraﬂE]R for public revisw but before certification. (14 Cal. de@ Regs. § 15088(a))

The Comment period was closed on the EIR more: than eight months ago in August 2010.
- Significant new information was added to the EIR and the Section-of the EIR dealing
with “Alternatives™ was essentially completely rewritten as were other sections. The
. public was entitled to an opportunity to comment on those nef'w and revised alternatives,
. which have the potential to mitigate t6 a less thari insignificant the acknowledged,
- unmitigated and overwhelmingly significant impacts of the proposed project.

The revised EIR describes a feasible project alternative or mitigation measure .
considerably different from others previously analyzed which would clearly lessen the |

.~ environmental impacts of the project, but the project proponents decline to adopt it; and

+ . the EIR was so fundamentally-and basically inadequate and conclusory in nature - _
that meaningful public review and comment were precluded because the public was.not

- - given an opporfunity to comment on reasonable arid feasible alternatives. :
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— 2. T he Prdjecf Has Been Imnropérlv f‘Pre—A'pproved” and the EIR Proc(;.ss isa
Sham to Justify What has Already Been Approved and Paid for bv the Citj

The EIR review process “is mtended to be part of the decision makmg process xtselﬁ and
* not an examination, affer the decision has been made, of the possible environmental
' nscquences of thc dCCISlOIl “Save T arav. Czty of West Hollywood "

. This prolect has already been ‘approved” because the City has aIready committed -
substantial overwhelming funding to the project as an affordable housing propct and all
other alternatives aré foreclosed. The Mayor’s Office of Housing is already paying the -

- developer, the architect, the environmental consultant (and many others) directly .
hundreds of thousands of dollars. This is not BTWCC’s. project, it belongs to the MOH .
and aIthough the Final EIR took great pains to delete the phrase “in association with the
Mayor’s Office of Housing” from dozens of entries in the EIR, they had it right the first
time. THE MOH HAS ALREADY PAID OUT APPROXIMATELY $500,000 FOR:
THIS PROJECT. MOH documents show payments of $300,000 in February 2011 and
'$150,000 last July. All before the environmental review was completed. This was a MOH
. project and MOH took great pains to remove its name as the “proposing” and sponsoring
party ‘from the E[R_ However, thc damage was done and the dlc was cast Iong ago.

,'Thls project v101ates CEQA asa pre—approval » The circumstances demonstratc that an
agency (MOH) has already fully and completely committed itself to the project, and . - '
therefore, the approval has already occurred. Numerous courts have held this is improper .
and violates CEQA. The CEQA Guidelines define agency approyal as octurring upon the
agency’s “earliest commitment” to a project (this is a quote from the CEQA Guidelines,
Cal. Code Regs.; tit. 14, §15352(b). The City’s own Administrative Code and sunshine
ordinance also define this project as having been “approved” because of the ﬁmdmg

' dumped mto it many months before the CEQA process was complcted

, MOH has 31gned comnutments for nnlhons and already paid some $500, 000 for the
proposed project. Awardmg these funds at a time when the City is cutt]ng ‘basic services
everywhere else is “approving” the project as defined by the City’s own Codes. The
project has-already acquired so much “bureaicratic and financial momentum™ that a
strong incentive existed to ignore environmental conterns. The money awarded to -
Booker T. Washington is part of 2 binding written agreement between BTWCSC and the
City and completely undermines CEQA’s goal of demonstratmg to the public that the
environmental implications of a project have in fact been analyzei Instead, such pre-

. approvals make clear that the EIR will be what it already appears to be, as a post hoc

- rationalization of the agency’s action. The MOH paid the architect to draw a particular .
" project and ignored all others. This isa v1olaﬁon of CEQA and none of the mynad of’
. rcasonable altcrnatwes were c0n51dercd. :

The courts have made clcar the general pnnc1plc Before conductmg CEQA review,
" agencies must not ‘take any action’ that significantly furthers a project in a manner that
forecloses.alternatives or mitigation measures that would ordinarily be part of CEQA
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review of that public pro_;ect. That is exac’dy what a $500 000 doHar award as part ofa
multimillion dollar award has dorie. The MOH has already told the community that the
 project must be an oversized monster and cannot be reduced (or mitigated) because of
economic considerations. Its award of these funds is nothing short of full and final
approval of the project 4s it is proposed or at least at something very close to what is |
proposed. This completely eliminates the agencies (and the other City agenc1es)
: dlscretlon based on the eventual cnvuonmeutal ﬁndmgs

The recent California Supreme court case of Save Tarav. City of West Hallywaod is
directly on point in this instance. To assist in aking the determination, the court set
. forth a two-step approach: (1) ‘whether the agency, in taking action indicated it would
perform environmental review before making any firther commitmient to the project, and
-if so, ‘whether the agency nevertheless limited its discretion regarding environmental

" - review; and (ii) whether the record showed the agéncy committed significant resources to

shape, the project and foreclosed consideration of meaningful alternatives (¢itations and
- quotations omitted). In Tara, the cornmitment of $500,000 was enough to persuade the
Court that “approval” had occurred and that other alternatives were foreclosed. In this
case, just as in the Tara Case, both the provisions in the City’s agreements and the
sun'oundmg factual circumstances make clear that the City has improperly committed -
. itself to a definite course of action regarding the pro_lect before fully evaluating its )
environmental effects. That is What sections 21 116 and 21151 of the Public Resources
.Code prohlblt . :

3. The Conclusions of “L&s Than a Significant JTmpact” Are Not Credible and .
are Based on an Incorrect Analvms of the Surroundmg N exghborhood

.'Ihe logic cmployed in the EIR is muddy or simply not credible. Thc couclus1on of the -
final EIR in regard to the General Plan and its numerous mandates that | new construction -
be “compatible” with existing neighborhoods are gleaned from thin air. The bare
conclusions of the final EIR that the new proposed building will not have negative visual
impacts and is- “generally compatible” in scale with the existing neighborhobd is absurd
and unsupported. In fact, the EIR continues to be mistaken about the neighborhood and,

: faﬂs to note that the adjacent buﬂdmgs on Presidio are two stories tal], not three stories.

The Dept s:mply has ﬁle nature of this nelghborhood completcly wrong AGA]N It is as
if those drafting the EIR and Comments & Responses HAVE NEVER VISITED THE

- NEIGHBORHOOD: The (Revised) diagrams- and figures in the EIR 111ustrat1ng heights in '

the neighborhood 4re completely and utterly wrong AGAIN. In its zeal to make the -
neighborhood seem over grown the EIR ignores all TWO STORY. STRUCTURES.

. Twenty five buildings are incorrectly depicted as three stories in height. The conclusions. .
in the FEIR and in the staff report on the project are drawn from patently incorrect data. ~ -

* The environmental setting and impacts section utilizes completely false data to conclude: '

- “The proposed five-story (above ground) building would be only siightly taller or snmla.r
in he1ght to other residential and non-residential bmldmgs in the general project

L
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. area.. ”(C&R p.123) Thisis completely in érror and the actual helght of the proposed )
monster bulldmg wﬂl exceed 65 feet as it moves down the steep slope of Sutter Street. -
The buddmg wﬂl actually be more than six stories on Stutter Street and as’is clear from .-
the data used, the EIR is stmply and completely in error about this neighborhood and this
statement is false. Since the EIR has the Environmental Setting’ and the Jmpacts ©

* completely wrong, it has not provided information to the dec1s1on—makers ‘which allowed
for informed mteﬂlgent dec1s1ons options or chmces

4. The AIternahves to the Prolect Are Preferab!e and Should be Recommended

The E[R proposed completely madequate “n0 pro_]ect altematlve and acknowledged that
the proposed plan policies have the potential to create impacts on historic resources yet -
the impacts were-not quantified and no mitigation proposed. The revised EIR should be
recirculated so that comments may be made on the completely ; rewritten “alternatives” '

portlon of the docurnent.

" The “code comphant” and mew preservatlon altematlves are far preferable to the
. proposed project and the public should have been gwen a chance to comment on ‘those

altematwes

5. The Buddmg is the Slgmﬁcant Work of an Important Arclntect and the Site
is Surrounded by Hlstonc Resources : , '

Tn the EIR the author stated that “Quenes about Gartner found no other mformatmn about
his like or work.” Apparenﬂy the first EIR was written by someone without computer
access becanse Lloyd Gartner was one of the most successful and active arch1tects of his
time. The conclusion in the revised EIR that he “must not be a master™ because of the .
abject failure to find information about him is absurd. Information was as close as a i
 “Goggle” search and the EIR was just poorly and haphazardly written. The modern style .
* employed at the subject building is echoed in his other work at that fime which was
“Cutfing edge” development with the era’s most famous and imiportant builder Henry -
" .Doelger. Gardner teamed with Doelger in the same Hme period to build Westlake

Shoppmg Center -

Just as the Dept and the FEIR mls_]udges the scope, scale and nature of the nexghborhood, "
it also misses the rich nearly unbroken patterns of known and acknowledged historic
resources in the immediately vicinity. The area is replete with historic resources and the
‘subject block could certainly fall within a potential historic district. Many of the buildings
. are listed in HERE TODAY. These are all over looked by the HRE and HRER. The Dept

only conclusion is that the subject building would not be. included in such a historicc -

" district; however, it completely overlooks the fact that this' monster building would
destroy and overwhelm any such district and will negatively impact historic resources for
blocks around. No mention is made at all of the negative impact this project would have s
" on off-site resources and the resources have not even been identified.
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Initially it should be noted that no survey of historic resources in the area in the
immediate vicinity of the project was conducted. The methodology of the
“reconnaissance” is not explained and is entirely incomplete and incorrect on many
points. In fact, it now appears no “survey” was done at all as the Dept isunable to .
produce ANY documentation of the allcged survey. When asked to produce the “survey’
for review the Dept stated that “no survey forms were submitted™ for the claimed 12 -
‘block survey of the area by Historian Mark Hulbert, the same researcher who could find
no cv1dencc at all on the archltect Lloyd Gartner. . :

The Applxcailon m1ss_—1dent1ﬁcs the location ofmlporta.nf i'c,so.ﬁrces' in the area. The '
Department’s initial broad brush analysis was that the project would have no significant

* - Impacts on nearby historic resources and that no mmgatlon measures are necessary, agam

- Stands-as a bare conclusion without adequate discussion or support. Not only is this

- position wrong as a matter of law, even to the casual observet, it was obvious from the
begmmng that it was reasonable to believe that that the project, unless mitigated may lead
to some adverse lmpacts , o

The FE]R (quotulg from the HRE states at page 1v—4I

“Throughout these blocks, tbere are mary surviving structures from the penod of the Iate-18 805
to 1915, and especially so in the northern half of the Vicinity, consisting of four blocks in
parﬁcular from Sutter to Pine in the north-south direction, and east-west from Lyon to Broderick.
The primary concentration of unique older residential archifecture i is'centered at Baker and Pine
Stree’rs, Iocated two blocks northeast of the project sﬂ:e i

Th.lS is incorrect and moves thc focus on the resources away from the project site. There )
are many more buildings within one block or less of the site datmg ﬁom much earher m-
the 1870’s (not late 1880 s as assertcd in the EI'R) - :
_ The sub_)ect block itself contmns rows of unbroken V1ctor1an structures Numerous other
buildings date from the 1870°s in the vicinity and from the early 1880 s making them

. some of the oldest intact structures in the City as a whole. The unique and interesting

- thing about this neighborhood is that there are unbroken rows of these structures which .
* have survived. Nearly the entire block face of the 2600 and 2700 block of Sutter and the
" 2600 and 2500 block of Post Strests have not been broken up with more modern '
. structures. There are 1io photes’ included in the EIR to illustrate these rows of i intact
. resources nor has any explanation of the allcgcd ‘evaluation” done in the I—IRER or the
EIR been explamed or documented.

What isrequiredis a comprehenSrve Nelghborhood Historic Resources Survcy (Survey)
- of potentially eligible properties within the larger neighborhood area. The blocks of the
“impact zone” of the project area are all fully developed blocks that are characterized by -
numerous potential and acknowledged historic resources that are predominantly 6ver 100
years of age and some more than 130 years old. These resources represent a variety of
" important architectural styles from the mid to late 19th and early 20th century. This
. neighborhood also exhibits a consistent development pattern including height, scale,
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: bqu, massing, rhythm archrtectm'al detarl and use of maIenaIs that creates cohesrve
: groupmgs of bmldmgs dlsincts and nelghborhoods - :

The EIR indicates NUMErous potentlal and acknowledged historic resources and potential
historic districts will not be evaluated but concludés without explanation that no impacts
will'occur. Therefore, the EIR and HRER do not meet accepted professional standards.
By design, a Survey or HRER is intended to prioritize the evaluation of properties that
are directly impacted by the proposed project. The approach used here is inadequate as a .
matter of law. The full and complete-analysis of the impacts of the project cannot be
deferred or separated from approval and certification of the final EIR. In order to comply
with law the FEIR must adequately and completely fully dlSClOSC all potentral lmpacts to
the hJstonc resources in the area impacted by the prOJect

The E]R madequately identifies or drscusses the numerous unporta.nt lmown hrstonc
resources in the direct area which will be visible and actually shadowed by the new
“development. There are four buildings included in Here Today in the 2600 block of Post.
Street. There are five buildings in the 2600 block of Sutter Street which are unmentioned.

These are KNOWN resources within one block of the subject site. This is an area thatis - -

rich beyond imagination in historic resources which have mostly gone untouched and
- unaltered. A “Sutter Hill Historic District which would include nearly every building on- -
both sides of the 2700 and 2600 block of Sutter and on the 2600 and 2500 block of Post
is entirely viablé and should be surveyed before this highly visible and disruptive project
is allowed to go forward. Without the survey and wrthout the discussion the EIR is
completely madequare ' : S

More specifically, the E]R analys1s is inadequate because it faﬂs to mclude a
' comprehenswe up-to-date historic resources survey of the properues in the-impacted
_project area. Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215 held that the
- Forest Practice Act and CEQA were violated because of a failure to collect adequate
informhation regarding old-growth-dependent species. Said failure to proceed:in the
manner required by law precluded adequaic environmental a.ualy515 of the Impacts of -

timber harvestmg : :

A paralle,l scenario involving water resources was addresséd in Cadiz Land Company
v. County of San Bernardino (2000) 83 Cal. App.4th 74, where the Cotirt of Appeal
found that it was not possible to assess water supply impacts without full knowledge of .
the underlying water resources that would be affected. The court concluded that the
Very purpose of CEQA is to fully inform Public Officials and the public before the
project is acoepted or certified. not only the environment but also informed self-
government demands that all ofthe information be reviewed.' (Laurel Heights .
. -[Improvement Assn. v. Regents of University of California] [(1988)] 47-Cal.3d [376.].
" 392253 Cal. Rpir 426 764 p.2d 278] )" (Cltrzens of Goleta Valley, supra, at p. 564)

In this rega.rd the court stated
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"Bccausc the E]R must be certu'ied or rejected by pubhc officials, it is a document of
.accountability. If CEQA. is scrupulously followed, the public will know the basis on
which its responsxble officials either approvc or reject environmentally significant
action, and the pablic, being duly informed, can respond accordmgiy to action with .
. which it disagrees. [Citations.] The EIR process protects not only the environment but .
also informed self government." (Laurel Heights Improvement Assn. v. Regents of -
University of California, supra, 47 Cal.3d 376, 392; Citizens of Goléta Vaﬂcv V. Board
' _'-of Supervisors, supra, 52 Cal. 3d at p. 564) -

' The EIR ldcks an anaIysxs ofi u:npacts on the potcntlal h_lstonc resources in the proposed
project neighborhood and simply concludes the historic resources are too remote from the
site to be impacted. In lieu of the Survey bemg completed there is no analysis as to how
this conclusion is reached. A specific analysis of the impact on the potential historic |
properties requires that an Application be adequate, complete, and a good faith effort at
full disclosure per Guideline 15151. Further, the EIR needs to have sufficient analysis to

. provide decision makers with inforination to make a decision that intelligently takes
~ account all known or potential envuonmental CONSequerces ! and evaluates whatis
reasonably feasible. If the historic resources in the immediate vicinity are not 1dcnt1ﬁed,

: hoW can an honest assessment of the xmpacts be completed’7 :

Thls is an envuonmental settmg problem per Gmdelme 15151 The lack ofa’
comprehensive survey (or any survey) to determine first what historic resources are in the

. vicinity and second what impact the pro_]ect could have makes the APPLICATION
- inadequate. Mhich smaller project in areas of the City with far fewer historic resources

* have been required to conduct surveys to protect the historic resources nearby. It is

. ymthinkable that this project could go forward without such a survey. The lack of

comprehensive survey shifts the burden of monitoring to the neighborhood, creates a
reactive process rather than proactively planning for the treatment of historic Tesources,

and leaves open the poténtial for development decisions to be made about propertles

N w1thout the benefit of knong whether they are hlstonc resources.

6 The'E[R Fails to Analyze a ReaSonable Range of AIternatwes

. Feasible alternatives are available Whlch would reduce or mlhgatc the severe 1mpacts the
project will have and which are acknowledged. The focus is selely on pushing the project

" through and no reasonable discussion is included which explores alternatives. The Project .

. Sponsors goals are made'absolutely paramount in the discussions of the EIR and all other -
“goals  or reasonable altematives are ignored If the Project will be considered further

on its merits, the EIR must- ‘be made legally adequate. Currently, it omits’ adequate

analysis of a reasonable range of alternatives that are formulated to reduce the
‘project’s impacts below significant levels. Instead, the alternatives analyzed in the
EIR present a discussion centered mostly on variations of the proposed project.

. Additionally, the EIR fiils to adequately disclose and analyze the Project’s |

adverse environmental impacts en traffic, land use, the historic resources in the. -

: ne1ghborhood, aestheucs parkmg, hazardous materials, sohd waste,. and other
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areas. Further, the EIR rejects. feasible- mitigation measures and impermissibly -
defers mitigation. Therefore, the EIR must be revised to mclude all missing impact
and mitigation information and should be-recirculated to the public before it may
be certified by the City. The California Environmental Quality Act (CEQA) was’
enacted to, ensure envuonmental _protection " and encourage governmental
transparency. (Czﬁzens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal. 3d
. 553, 564.) CEQA requires full disclosure. of a project’s significant environmental

-effects so that decision makers and the public are informed of these consequences -

before the project is approved, to ensure that government ‘officials are held

accountable for the consequences. (Laurel Heights Improvement Ass’n of San .
* Francisco v. Regents of the University. of California (1988) 47 Cal.3rd 376, 392
- In order to satisfy CEQA, protect integrity of the neighborhood, and the quality of
©life in the surroundmg area, Appellant requests that if the Project is not rejected

_ outright, that the EIR be revised to address the deficiencies identified in these
comments and be rec1rculated to the public prior t to certification of the ﬁnal EIR

7. EIR Does not An‘alyze the ”Violaﬁons of the General Plah

The Department has. already deterunned this pro_]ect vaates the Urban Design Element
of the General Plan and yet that fact has never been adequately addressed. The Dept and _
the developer offer no support or discussion of the Elements of the General Plan and the .
impacts of the project. The neighborhood is one of the oldest in the City and virtually .
intact with many buildings dating from the 1870°s- 1890°s. Before the project goes .
forward a complete Historic Resources Survey of the buildings from Geary Streetto -
California and from Divisadero to Presidio should be completed. The Application is
 inadequate and contains insufficient information to allow the decision makers to reach
~ correct conclusions and findings regarding the project’s impact on historical resources
.and the existing neighborhood. Cumulative impacts and the developruent of other sites
 are also-completely unstudied based on, corapletely incorrect information. The project
. calls for a new Special Use District (“SUD”) and would relax existing development:
standards creating-new incentives for development of other near-by lots and thereby
threatenmg known and potential historic resources in historically sensitive
nelghborhoods—that too has not been rev1ewed or dlscussed in the Apphcatlon

‘8. The C1ty May Not Approve the Proj ect on the Basm ofa Statement of -
OVerrldmg Consxderatlons Because FeasﬂJle Alternaﬁves Exxst o

- EIR 1dentrﬁed some s1gmﬁca.ut, unav01dab1e 1mpacts including loss of a ]:ustoncal
resource and others. These significant impacts are caused by the proposed ' -
. Project’s’ massive size. In addition to the significant impacts acknowledged in the -
" EIR, there are visual and land use impacts that could result from the Project -
though the EIR does not acknowledge the significance of these. This is an error.
Any one of the Project’s significant unavoidable would require .-
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d1sapproval of the proposed Prolect unless fea31ble r_mtlgation meAsures or
alternatives do not exist and specific benefits outweigh the significant impact. ,
(Pub. Resources Code §21081.) CEQA requires public agencies to deny approval
ofa pro_;ect with s1gnﬁcant adverse effects when. feasible alternatives or feas1ble
mitigation measures can substa.ntla]ly lessen such effects. (Pub. Resources Code §
21002; Sierra Club v. Gilroy City Counczl (6th Dist. 1990) 222 Cal. App 3d 30, .
41, ) The Législature has stated: o

“[I]t is the pohcy of the state that pubhc agencies should not approve .

. projects as'proposed if there are feasible alternatives or feasible mitigation

. measures available which would substantially lessen the significant
‘environmental effects of such projects.” (Pub, Resources Code § 21002.) -

- The CEQA. Guidelizies require an agency to —Disclose to the public the reasons

why a governmental agency approved the project in. ‘the manner the agency chose

. if significant environmental effects are mvolved | In order to 1mplement this
: pohcy, the CEQA Guidelines speCLfy that:

“A pubhc agency may approve a pro_]ect even though the pmJeet Would
cause a significant effect on the environment if the : agency makes afully
'mformed and pubhcly disclosed decmon that :

(a) There i is no feasiblé way 'to Iessen or avo_ld the significant effect...|

(CEQA Guidelines § 15043.)- - Feasible means —capable of being

accomplished in a successful manner within reasonable period of time, taking into

. account economic, environmental, social, and technologlcal factors.l (Public o
~ Resources Code § 21061.1) Project Alternatives remain fea51ble——even if these
 alternatives. would impede to some degree the attainment of the pmJect ob_] ectwes

or would be more-costly.l (CEQA Gmdelmes § 15126: 6(b) )

CEQA’S purpose of av01d1ng or substantlally reducmg enwronmental 1mpacts ofa:
project through the adoption of feasible alternatives is defeated where an EIR fails
to ensure that information abotit potentially feasible altemahves is subject to
public and decision maker review. It also fails where an EIR fails to include
alternatives that actually reduce a project’s impact below thresholds of
significance. Smaller scale versions of the proposed project that avoid-or reduce
. significant impacts would meet most of the objectwes and should be adequately

: analyzed in the EIR ' :
. Itis clear that the EIR fails to analyze that a scaled down version of the project
would meet most of the Projects’ goals.'Perhaps most lmportantly, the projects
ob_}ectlves do not requu'e a proj ect of any speczﬁc size or scale all of the Ctty 5.
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lob]ectzves could be met with a scaled-down praject that requlz'es lztz‘le ;f any
dzverszon from existing land use regulatzans v

' Furfher off-siie altcmatlvcs were never con51dercd at all A clear error and v101at10n of '
the EIR process. California courts have endorsed the use of rigorous off site
alternatives analyses. (See for example, Citizens of Goleta Valleyv. Board of

,Supervzsors (1990) 52 Cal. 3d’553 [upholding FIR in part because of adequate
analysis of an offsite altematlve] and Save Round Valley Alliance v. County of
Tryo (2007) 157 Cal. App. 4¢ 1437 [EIR found inadequate for fa.llure to assessan ..

offsite alternative that would have reduced impacts].) In Save Round Valley, the -

-:.court considered evaluation of an offsite alternative essential, even though the
project applicant had stated that he did not wish fo develop at other locations, and
wanted to develop the specific site chosen becanse of its proximity to water and
views of the Sierras. (Id. at 1457, 1465.) In the litigation over the Home Depot
proposed nearby on Studebaker, the court rejected the apphcant s re_}ectlon of off-

. Site altematlves w1thout a declaratlon that they were truly infeasible.

- In this instance those altematwes were never considered at all. The mulﬁple millions.
being spent by the Mayor’s Office of Housing could achieve the goals of the Project
more cheaply elsewhere. Furthet, we know for a fact that the MOH will cover any
- shortfalls-in the expenseés as it has offered to do so. PIO_]CCt proponents have reportedly
asserted that various alternatives are financially infeasible. However, the EIR does
" not include ﬁnanc:lal information on the various alternatives considered. To -
‘support any ﬁndmgs ultimately made regarding the feasibility of alternatives and
mitigation measures, the City must require the disclosure of this financial *
information and must provide the type of cormiparative economic data and analysis -
“ that will allow the public and the decision makers to fully: understand why certain

L courses of action could be rejected as infeasible. This. mformatlon should bei mn the :

Our Supreme Court recognizes the rieed for economic analys1s to be. mcluded as

- part of an EIR. In Laurel Heights ImprovementAssoczatzon v Regents of the

. University of California (1988) 47 Cal. 3d 376, the Court vacated an inadequate -
* . EIR and required the University of California to —explain in meaningful detail in

a new-EIR a range of alternatives to the project and, if [found] to be infeasible, the

. reasons and facts that...support its conclusion.| (/4. at 407: sée also Citizens of -
Goleta Valleyv. Board-of Supervisors, (1990) 52 Cal.3d 557, 569 (—Goleta Il) -
[EIR must set forth facts and—meaningful apalysisl of alternatives rather than’
—just the agency's bare conclusions or opinionsi].) Numerous appellate courts
have reached similar.conclusions: see Citizeris of Goleta Valley v. Board of
Supervisors (1988) 197 Cal App. 3d 1167, 1180-81 (—Goleta Il) [—in the

_absence of comparative data and analysis, no meamngful conclusions i
regardmg the feasibility of the altemaﬁve could [be] reachedl] Plarmzng and
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" Conservation League v. Deparlment of Water Resources (2000) 83 Cal. App 4th
892; Save Round Valley Alliance v. Counzy of Irzyo (2007) 157 Cal. App 4th - 1437,
1461-62 [EIR deficient in part becanse there was -—uu:.uulg in-the EIR that '
informs thc public or decision makers about the price or comparatwc value of a
re_] jected altcmahve] ) ~ o

We urge the City to correct the omission of ﬁnancml data from the EIR and to
provide sufficiently detailed economic analysis, including but not limited to
‘comparative analysis, in a recirculated EIR so that the public and decision makers
can understand why some altematives and Imtlgatlon measures might be selected
whﬂe others might be reJected. : ' :

CGNCLUSION :

~ The Department is presenting an EIR to the Board Wb_lCh is mcomplcte and is based on
completely wrong information. A request for certification on sucha document is
directly contrary to CEQA. “The courts have looked not for perfectlon but for - - ‘
.~ adequacy, t_:ompleteness and a good faijth effort at full disclosure.” (CEQA Guldclmes '
: 15 151y :

The ultimate decision of 'whether to approve a project, be that decision right or. wrong,
is a nullity if based upon an EIR that does not provide the decision-makers, and the
pubhc with the information about the project that is required by CEQA." " (San
J oaqum Raptor/Wildlife Rescue Center v. County of Stanislaus; supra, 27 Cal App.4th
"at pp. 721-722, quoting Santiago County Water Dist. v. County of Orange (1981) 118 -
_ Cal.App 3d 818, 829 [173 Cal Rptr. 602]. ) Ifthe description of the environmental ’
. setting of the project site and surrounding area is inaccurate, incomplete or misleading,
‘the EIR does not comply with CEQA. Without accurate and complete information
~ pertaining to thie setting of the project and surroundmg uses, it cannot be found that the
EIR adequately investigated and discussed the envxronmeutal 1mpacfs of the
developmenit project.

Ne1ghbors for FEJI Planmng beheves the Project, as currently concelved is the

- wrong project for this area of San Francisco because it is completely at odds with -
existing planning and should have been rejected wholésale. The Neighbors would
welcome in a smaller scale project. The Project will also set precedents for Jand =
use decisions that will undermine the comprehensive stakeholder planning efforts
that went info the City “Better Nclghborhoods” planning and numerous other -

: programs and policies to assure compatible uses in the residential neighborhoods.
If the City does not reject the proposed Project altogether, we sh'ongly recommend
that the EIR be revised to remedy the-informational deficiencies identified in this
letter and be recirculated to the public. We, look forward to analysis of alternatives
that are not reliant on an excessively sized project. An analysis of an off—sﬂe
altcmauve locahon for the Pro_] ect should also-be included. .
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Sincerely,

'Step_hen M. Williams .

May 17, 2011
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Brad Brewster

.From: Pat Scott [be)ps@me com]
Sent:  Monday, May 17,2010 12:13 PM
To: Tania Sheyner .
. Cc: : pscott@btwcsc org; Brad Brewster
E Subject Re 800 Presidio - EIR Questrons

Tanya, :

1. The large teen room on the bottom level is cold, drafty ( windows need. replacmg) and 1t ﬂoods whenever it’
rains. I have been unable to correct the flooding problem after having many. contractors analyze the problem and
try their 'solution’. Two other program spaces are dark and drafty. We use them all on a limited basis.

2. Usually about 100 but as high as 200. The current occupancy limit 1 is 299. 1 expect that in the new facility we
would not exceed 299. '

3. The staff levels are correct.

Pat

,On May 17, 2010, at 9:50 AM, Tama Sheyner wrote:

Hello Pat —

A few more questlons came up ln the Plannlng Department s review of our last draft that I'm hoplng you can
help Us answer. :

1. Please substantiate the claim that some areas of the existing community center are unusable due
to hazards, etc. Please state why these areas are unusable.
2.© What is the estimated number of attendees to Center’s évents, such as basketball games? What
attendance levels do you expect for the proposed building?
. 3. OurTraffic Study assumes that about 10 staff are currently employed at the Center and that this *
new number will be 20 staff once the project is implemented. Could you please confirm these
assump‘tion or provide accurate numberé if these are off. o '

We are planning to submlt the document: to Michael i in the next day or two, soa prompt reply would be
’ greatly apprecrated| :

. Thanks, ‘ _
Fania . o .

Tania Sheyner, AICP, LEED AP
ESA | Community Development
225 Bush Street, Suite 1700 ’
San Francisco, CA 94104
415,896.5500 ] 415.856.0332 fax,

;ﬁ Plessse consider the environment before printing this e-mail

.Pat Scott
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: LOAN AGREEMENT
(CITY AND COUNTY OF SAN FRANCISCO
AFF ORDABLE HOUSIN G FUND)

By and Betweeﬁ

- THE CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, represented by the Mayor,:
' actmg by and through the Mayor s Office of Housmg,

and

BOOKERT. WASH]NGTON COMlV.[UNITY SERVICE CENTER |
a Cahforma nonproﬁt public benefit coxporatlon, :

for

* 800 Presidio Avemie
$788,484.00

. Dated as of
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- LOAN AGREEMENT
(City and County of San Francisco
Affordable Housing Fund) *
(800 Presidio) -

© THIS LOAN AGREEMENT ("Agreement") is entered info as of

_ by and between the CITY AND COUNTY OF SAN FRANCISCO; a ,
municipal corporation (the "City"), representéd by the Mayor, acting by and through the

Mayor's Office of Housing ("MOH"), and BOOKER T. WASHINGTON '

COMMUNITY SERVICE CENTER, a California ponprofit public benefit corporation -

" ("Borrower"). o o S . : :

RECITALS

N A. Under the Jobs-Housing Linkage Program set forth in Sections 3 13 et seq. -

. of the San Fraricisco Planning Code, the Citywide Affordable Housing Fund was g

established with fees paid by office developers to mitigate the increased demand for -

housing in the City. Under the Inclusionary Affordable Housing Program set forth in

" Sections 315 ef seq. of the San Francisco Planning Code, the Citywide Affordable

Housing Fund réceives in-lieu fees paid by housing developers to satisfy requirements of

_ the Inclusionary Affordable Housing Program. The City may use the funds in'the
Citywide Affordable Housing Fund under this Agreement (the "Funds") to finance
housing affordable to qualifying households. The Director of City Planning bas

, desigﬁated MOH to administer the Funds and enforce agreements relating to them.

B. Borrower owns a fee interest in-the real property located at 800 Presidio .

. Avenue, San Francisco, California (the "Site"). Borrower desirés to use the Funding '
Amount (as defined below) for predevelopment activities prior to the start of construction
of approximately 50-unit affordable rental housing development including 24 units
targeted to Transition Age Youth which will be known as 800 Presidio (the "Project").

-C. Bomower intends to form a limited partnership with the John Stewart
Company, a Califomnia corporation (“John Stewart Company”) as co-general partner to -
obtain tax credits, other financing, for predevelopment activities, and to own and operate

the Project. Borrower and John Stewart Company are developing a memorandum of

understanding to delineate the development and owner responsibilities of Borrowerand . -

John Stewart Company prior to formation of the limited partnership. .

D.  TheCity has reviewed Borrower's application for Funds and, in reliance
. on the accuracy of the statements in that application, has agreed to make a loan of Funds -
to Borrower (the "] oan") in the amount of Seven Hundred Eighty Eight Thousand Four
. Hundred Eighty Four and No/100 Dotlars ($788,484.00) (the "Funding Amount") under
‘this Agreement to fund certain costs related to the following predevelopment activities of -
the Project: architectural and engineéring design, survey and appraisal preparation,
preparation of environmental studies, CEQA and NEPA review, legal expenses, loan

1‘.
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fees, cost estimate, and assocrated admmrstratrve work (collectlvely, the
"Predevelopment Act1v1t1es")

"E. By entenng into this Agreement MOH and Borrower mtend to preserve
the possibility of develong the Project as affordable housing by lending funds to
Borrower for the Predevelopment Activities. The City does not, however, commit to or
- otherwise endorse the Project by entering into this Agreement. The Project remains
subject to review by City agencres and Clty dlscretlon to dtsapprove or modify the
Project.

AGREEMENT

NOW, THEREFORE in consideration of the mutual prormses and covenants set
forth 1 in this Agreement, the parties agree as follows: - -

' ARTICLE 1 DEFINITIONS

1.1 Defined Terms. As used in this Agreement the followmg Words and
- phrases have the following mcamngs

, . "Accounts" means all depos1tory accounts, including reserve and trust accounts,
required or authorized under this Agreement or otherwise by the City in writing. All -
Accounts must be mamtamed in accordance with Sectton 2.3. :

"Agreement“ medns this Loan Agreement.
“"Agreement Date" means the date 'ﬁrst written above.

, " Authorization" means any authorization, consent, approVal order, license,
permit, exemption or other action by or from, or any filing, regtstranon or qualification
with, any Govemmental Agency or other person. -

: "Authonzmg Resolutions" means: (a) m the case of a corporatlon, a certtﬁed

- copy of resolutions adopted by its board of directors; (b) in the case of a partnership
(whether general or limited), a certificate signed by all of its general partners; and (c) in
the case of a limited liability company, a certified copy of resolutions adopted by its
board of directors or members, satisfactory to the City and evidencing Borrower's

- authority to execute, deliver and perform the obligations under the City Docu.ments to -
: Whlch Borrower is a party or by Whlch it is bound. :

"Borrower" means Booker T. Washington Community Service Center, a
California nonprofit public benefit corporation, and its authorized succéssors and assigns.

"CFR" means the Code of Federal Regulations. *

1080



_ "Charter Documents" means: (2) in the case of a corporation, its articles of
mcorporatmn and bylaws; (b) in the case of a partnership, its partnership agreement and
any certificate or statement of partnership; and (c) in the case of a limited liability
company, its operating agreement and any limited liability company certificate or .

 statement. Certified copies of the Charter Documents must be delivered to the City and -
as amended from time to time and be accompanied by a certificate of good standing for
Borrower issued by the California Secretary of State and, if Borrower is organized under
the laws of a state other than California, a certificate of good standing issued by the
Secretary of State of the state of organization, issued no more than ninety (90) days

: before the Agreement Date . .

"Crty" means the C1ty and County of San Fran01sco a municipal corporatron,

" .represented by the Mayor, acting by and through MOH.. Whenever this Agreement
- provides for a submission to the City or an approval or action by the City, this Agreement
. refers to submission to or approval or action by MOH unless otherwise indicated.

"City Documents" means this Agreement, the Note, the Deed of Trust, the '
Declaration of Restrictions and any other documents executed or, delivered in connection

with this Agreement
| "Compliance Term'; has the meamng set forth in Section 3{2. :
2fConst:rx.tction. Con_traet” has the mea:ning set forth in Sjecti.on 5:2.1
“Contraeting Manual” means the current edition of the MOH Contraeting h/[anual. . .
"Declaration of Restri"ctions " means a reeorded déclaration of restrictions in forr
--and substance acceptable to the City that requires Borrower and the Project to comply

~with the use restrictions in this Agreement for the Compliance Term, even if the Loan is
repaid or otherwise satisfied, this Agreement termmates or the Deed of Trust i is

reconveyed

"Deed of Trust" means the deed of trust executed by Borrower grantmg the C1ty a
lien on the Site and the Project to secure Borrower's performance under this Agreement
and the Note, in form and substance acceptable to the City. -

"Developer Fees" has the me'aning set forth in Section 15.1.

"Dlsbursement" means the disbursement of all ora portron of the Fundmg
Amount by the C1ty as described in Article 4., - j

' "Dlstnbutlons" has the meanmg set forth in Section 13.1.

"Envrronmental Actlvrty" means any actual proposed or threatened spill, leak, -
- pumpmg, d.rscharge Ieachlng, storage existence, release generation, abatement '
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- removal, dlsposal handhng or transportatlon of any. Hazardous Substance ﬁom under, -
into or on the Site.

""Environmental Laws" means all present and future federal, state, local and
administrative Jaws, ordinances, statutes, rules and regulations, orders, judgments, -
decrees, agreements, authorizations, consents, licenses, permits and other governmental
restrictions and requirements relating to health and safety, industrial hygiene or the
environment or to any Hazardous Substance or Environmental Activity, including the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
~ (commonly known as the "Superfund" law) (42 U.S.C. §§ 9601 et seg.), the Resource

“Conservation and Recovery Act of 1976, as amended by the Solid Waste and Disposal
Act of 1984 (42 U.8.C. §§ 6901 et seq.); the California Hazardous Substance Account
- ‘Act (also known as the Carpenter-Presley-Tanner Hazardous Substance Account Law anid
commonly known as the "California Superfund" law) (Cal. Health & Safety Code
§§ 25300 ef seq.); and the Safe Drinking Water and Toxic Enforcement Act of 1986
(commonly known as "Proposition 65") (Cal. Health & Safety Code §§ 25249.2 et seq )
and Sections 25 1 17 and 25140 of the Cahforma Health & Safety Code. :

) "Escrow Agent" has the rneamng set forth in Section 4.2.
"Event of Default" has the meamng set forth in Section 19 1.

"Expenditure Request" means a written request by Borrower for a Dlsbursement
* from the Funding Amount, which must certify that the cost of the Predevelopment
Activities covered by the Expenditure Request have been paid or incurred by Borrower. -

"Funding Amount" has the meaning set forthrin Recital D.
"Funds" has the meaning set forth in Recital A. -

r "GAAP" means genera]ly aCcepted accounting principles in effect on t_be date of
this Agreement and at the time of any requjred performance. : o

* "Governmental Agency means: (a) any government or mumc1pahty or pohtlcal
subdivision of any govemnment or municipality; (b) any assessment, nnprovement,
community facility or other special taxing district; (c) any governmental or quasi-
governmental agency, authority, board, bureau, commission, corporation, departmert,
instrumentality or public body; or (d) any court administrative tribunal, arbitrator, pubhc

utility or regulatory body

"Hazardous Substance" means any matenal that, becanse of 1 its quanuty,
concentration or physical or chemical characteristics, is deemed by any Governmental
Agency topose a present or potential hazard to human health or safety or to-the
environment. Hazardous Substance includes any material or substance listed, defined or
. otherwise identified as a "hazardous substance," "hazardous waste," "hazardous
" material," "pollutant," "contaminant," "pesticide" or is listed as a chemical known to

1082



- cause cancer or reproductive toxicity or is otherwise identified as "hazardous" or "toxic"
under any Environmental Law, as well as any asbestos, radioactive materials,,
polychlorinated biphenyls and any materials containing any of them, and petroleum, =
including crude oil or any fraction, and natural gas or natural gas liquids. Materials of a
type and quantity normally used in the construction, ‘Qperition or maintenance of

- developments similar to the Project will not be deemed "Hazardous Substances" for the
purposes of this Agreement if used in compliance with applicable Environmental Laws.

"HSA" means the City of San Francisco Human Services Agency.

"HUD" means the United States Department of Housing and Urban Development
" acting by and through the Secretary of Housing and Urban Development and any S
authorized agents. - _ - e o

' "Income Resﬁi&ioﬁs" ‘means the maximum household: incdme limits for Qﬁaliﬁed '
Tenants, as set forth in Exhibit A. - ' : ‘ o

, "Indemnify" means, whenever any provision of this Agreement requires a person
or entity (the "Indemnitor") to Indemnify the Indemnitee (as defined hereinafter), that the
" Indemmitor will be obligated to defend, indemnify and protect and hold harmless the
Indemnitee, its officers, employees, agent, constituent partners, and members of its
boards and commissions harmless from and against any and all Losses arising directly or
indirectly, in whole or in part, out of the act,.omission, event, OCCUITence or condition
with respect to which the Indemnitor is required to Indemnify an Indemnitee, whether the
" act, omission, event, occurrence or condition is caused by the Indemnitor or its agents,

" employees or contractors, or by any third party or any natural cause, foreseen or
unforeseen; provided that no Indemnitor will be obligated to Indemnify any Indemnitee

" against any Loss arising or resulting from the gross negligence or intentional wrongful

_ acts or omissions of the Indeémnitee or its agents, employees or contractors: If a Loss,is
.attributable partially to the grossly negligent or intentionally wrongful acts or omissions -

- of the Indemmitee (or its agents, employees or contractors), the Indemnitor must :
Indemnify the Indemnitee for that part of the Loss not attributable to its own grossly

* pegligent or intentionally wrongful acts or omissions or those of its agents, employees or

contractors. ' : '

(

_ "Indemnitee” haé the specific nicaning__set ‘forﬂi in Section 23.1 and the general:
“meaning set forth in the definition of "Indemmify." o : :

"Indemnitor" has the meaning set forth in the definition of "Indemnify." .
-"Laws" means all statuteé, laws, ordinances, regulations, orders, writs, judgments,
- injunctions, decrees or awards of the United States or any state, county, municipality or

j L s or any municipatty @

Gover_n_mental Agency.

"L_oan" has the nieaniﬁg set forth in Recital D. .
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“Local Operating Subsidy” means an operating subsidy that may be provided to
Borrower by the.City (i its sole discretion), the amount of which is sufficient to permit
. Borrower to operate the Project in accordance with the terms of this Agreement with
Qualified Tenants at mcome levels specrﬁed by MOH in Wntmg which are below those
* set forth in Exhibit A. :

: "Local Operatmg Subsidy Program" means the program adrnlmstered by MOH
that regulates the distribution of Local Operatmg Subsrdy :

"Loss" or "Losses" includes any loss, liability, damage, cost, expense or charge
and reasonable attorneys' fees and costs, including those incurred in a proceeding in court
“or by mediation or arbitration, on appeal or in the enforcement of the Clty § nghts or in
defense of any actron ina bankmptcy proceeding.

7 "Matunty Date" has the meanmg set forth n SBCﬁOIl 3. 1

 "Median Income" means aréa medran fncome as determined by HUD for the San
‘Francisco area, ad_]usted solely for household size, but not high housmg cost area.

"MOH" means the Mayors Oﬁce of Housmg or its successor L
' “MOH Monthly Project Update” has the meaning set forth in Section 10 2.

"Note" means the prormssory note executed by Borrower in favor of the Crty in
the original principal amount of the Funding Amount. '

: "Payment Date" means the ﬁrst May 1% following the’ Cornple’non Date and each
succeeding May 1% until the Matunty Date. -

"Permitted Exceptions" means hens in favor of the City, real property taxes and
assessments that are not delinquent, and any other liens and encumbrances the City
expressly approves in writing in its escrow- instructions.

. "Predevelopment Activities" has the meanjngset forth in Recital D
"Project” means the developrnent described in Recital B.

- "Project Expenses" means the following costs, which may be paid from Pioject
. Income in the followirg order of priority to the extent of available Project Income: (a) all
charges incurred in the operation of the Project for utilities, real estate taxes and

-assessments and premiums for insurance required under this Agreement or by other

» lenders providing secured financing for the Project; (b) salaries, wages and any other
compensation due and payable to the employees or agents of Borrower employed in.

connection with the Project, including all related withholding taxes, insurance premiums,

Social Security payments and other payroll taxes or payments; (c) required payments of

interest and principal, if any, on any junior or senior financing secured by the Site and

q
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used to finance the PI’O_] ect that has been approved by the City;.(d) all other expenses

actually mcurred to cover operating costs of the Project, including maintenance and
‘repairs and the fee of any managing agerit as indicated in the Annual Operating Budget;
(e)required deposits to the Replacement Reserve Account, Operating Reserve Account |
and any other reserve account required under this Agreement; (f) the approved annual
asset management fees indicated in the Annual Operating Budget and‘approved by the
City; and (g) any extraordinary expenses approved in advance by the City (other than
expenses paid from any reserve account). Project Fees are not Project Expenses.

‘ "Project Fees" means asset managet_nent fees, anriual 'partners_hip management .
fees in the amount of $20,000 (plus whatever increase is shown in the Annual Operating
Budget and approved by the City) and deferred Developer Fees approved by the City.

"Project Income" means all income and'receipts in any form received by
Borrower from the operation of the Project, including rents, fees, deposits (other than.
tenant security deposits), any accrued interest disbursed from any reserve account
required under this Agreement for a purpose other than that for which the reserve account
was established, reimbursements and other charges paid to Borrower in connection with
' the Project. Subsidies, or grants, or confributions for supportive services or community -
programs or capital projects, and Interest accnnng on any portlon of the Funding Amount
are not Proj ect Income. _ :

"Quahﬁed Tenant" means a Tenant household earming no more than the -
maximum permissible annual income level allowed under this Agreement as set forth in
Exhibit A. The term "Quahﬂed Tenant" mcludes each category of Tenant des1gnated in
Ex]nblt A ‘ . '

"Rent" means the aggregate annual sum charged to Tenants for rent and utilities
in compliance with Article 7, with ut1hty charges to Quahﬁed Tenants limited to an
allowance determined by the SEHA. .

. "Rent Resmcttons means the hm1tat10ns on Rents set forth m Sectmn 7. 3 and
'Exlnblt A : : :

"Residual Receipts" means Project Income remaining after payment of Project .
Expenses and Project Fees. The amount of Residual Receipts must be based on figures
contained in audited financial statements. o '

"Section 8" means rental assistance provided under Section 8(c)(2)(A) of the
United States Housing Act of 1937 (42 U.S.C.§143 7t) or any successor or similar rent’
subs1dy programs. _

~ "Senior Lender" has the meaning set forth in Secﬁon 24.1(c).

"_Seniot Lien" has the meaning sef forth in Section 24.1.

1085 ..



"SFHA means the San Francisco Housmg Authonty
"Site" means the real property descnbed i Recital B of tl:us Agreement

- "Table of Sour_ces and Uses" means a table of sources and uses of funds attached '
héreto as Exhibit B, including a line item budget for the use of the Funding Amount, *
which table may not be adjusted without the City’s prior written approval.

“TCAC" means the éa’lifornia Tax Credit A]loeation Committee.

: "Tenarit" means any res1dent1al household in the PI'O_] ect Whether or not a .
Quahﬁed Tenant. -

"Title Policy" means an ALTA extended coverage lender's policy of title
insurance in form and substance satisfactory to the City, issued by Escrow Agent,
together with any endorsements and policies of coinsurance and/or reinsurance
reasonably required by the City, iz a policy amount equal to the Funding Amount,

- insuring the Deed of Trust and indicating the Declaration of Restrictions as valld liens on -
the Site, each’ subJ ect only to the Permitted Exceptions. B :

) “Transmon Age Youth” means a young adult between the ages of 18 and 24 Who
is’ homeless or at-risk of homelessness \

"Umt" means a residential rental unit within the Pro_] ect.

. 1.2 Interpretation. The followmg rules of construcuon W]_ll apply to this
" Agreement and the other City Documents. : )

(a) . The masculine, feminine or neutral gender and the smgular and
plural forms include the others whenever the context requires. The word “include(s)"
means "include(s) without limitation" and "include(s) but not limited to," and the word
"including" means "including W(lthout limitation" and "inchuding but not limited to" as the
‘case may be. No listing of specific instances, items or examples in any way limits the
scope or generality of any language in this Agreement. References to’ days, months and |
. years mean calendar days, months and years unless other\mse spec1ﬁed References toa
party mean the named party and its successors and assigns.

: (b) Headmgs are for convenience only and do not deﬁne or limit any

. terms. References to a specific Clty Document or other document or exhibit mean the
document, together with all exhibits and schedules, as supplemented; modified, amended
or extended from time to time in accordance with this Agreement. References to .

. Articles, Secuons and Exhibits refer to this Agreement unless otherwise stated.

: : (© Accountmg terms and financial covenants Wlll be determined, and
financial mformahon rnust be prepared, in comphance with GAAP as in effect on the
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- date of performance References to any Law, spec1ﬁcally or generally, will mean the
. Law as amended, supplemented of superseded ﬁom time to time.

(d) The terms and conditions of this Agreement and the other City

" Documents are the result of arms'- -length negotiations between and among sophisticated
parties who were represented by counsel, and the rule of construction to the effect that
_“any ambiguities are to be resolved against the drafting party will not apply to the
construction and interpretation of the City Documents: The langiiage of th1s Agreement
must be construed as a whole accordmg to its falr meamng '

1.3 Web51tes for Statutory References. The statutory and regulatory rnatenals
hsted below may be accessed through the followmg 1dent1ﬁed Web51tes o

(@) CFR prov151ons: www.access.gpo/nara/cﬁ'
(b) .OMB circulars: www. Wh1tehouse gov/OMB/cnculars

E (c) S.F. Admmlstratrve Code:
Www.sfgoy.org/site/government_mdex.asp#codes

. 1.4  Contracting Manual. Borrower shall use the Contracting Manual as a
. ‘guide to Bonower s responsibilities under Laws and regulations regarding soliciting,
awarding and administering contracts associated with projects assisted by federal funds.
In the event of 4 conflict between the terms of the Contracting Manual and th1s
Agreement, the terms of the Agreement shall prevail.

ARTICIE2 FUNDING.

2.1 Fundmg Amount.. The City agrees to lend to Borrower a maximum .

- principal amount equal to the Funding Amount in order to finance the Predevelopment

~ Activities related to-the proposed development of the Project. The Funding Amount W111
be disbursed according to the terms and subject to the cond.lttons set forth in this '

‘ Agreément. .

2.2 - Useof Funds. Borrower acknowledges that tbe Ctty s agreement to make
the Loan is based in part on Borrower's agreemeént to use. the Funds solely for the purpose-
 set forth in Section 2.1 and agrees to use the Funding Amount solely for that purpose in -
accordance with the approved Table of Sources and Uses.

. 2.3 Accounts Interest Each Acconnt to be ma:lntamed by Borrower under
this Agreement must be held in a bank or savings and loan institution acceptable to the
City as a segregated account that is insured by the Federal Déposit Insurance Corporation
or other comparable federal insurance program. With the exception of tenant security
deposit trust accounts, any interest earned on funds in any Account must be used for the -
beneﬁt of the - Project. . "
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‘ 24  Records. Borrower must maintéin and provide to the City upon request
records that accurately and fully show the date, amount, purpose and payee of all
expenditures from each Account authorized under this Agreement or by the City in

" writing and keep all estimates, invoices, receipts and other documents related to

expenditures from each Account. In addition Borrower must provide to the City -
promptly following Borrower's receipt, complete copies of all monthly bank statements, -
- together with a reconciliation, for each Account until all funds (rncludrng accrued -
interest) in each Account have been drsbursed for ehgrble uses.

2.5 Conditions to Additional Finaincing_ The City may grant or deny any
application by Borrower for additional financing for the Predevelopment Activities of the *
Project or financing for the Project in its sole discretion. - At a minimum, the following
conditions precedent shall be satisfied prior to Crty approval of any proposed additional .
ﬁnancrng from the Crty :

(i) = Borrower must subrmt to MOH and the HSA for the1r review and
' approval a comprehensive services plan and budget addressing how the Transition Age
- Youth and other Units will be developed. The services plan and budget must 1dentify
funding to be provided by First Place for Youth and other agencies.

o (i1) - Borrower must demonstrate that it is on schedule with: ﬁmdralsmg '
$120,000 for. predevelopment activities before an application for 2011 12 CDBG funds
will be- conmdered

_ (iii) Borrower must demonstrate that the community center - '
construction fundraising goals identified in the’ approved fundra151ng plan are bemg met
. prior to.submiitting a request for construction ﬁnancmg for the constructron of the Pro_]ect '
* and community center. : : :

ARTICLE3 TERMS. Borrower's repayrnent obligations with respect to the Funding
* . Amount will be ev1denced and governed by the Note; which W111 govern in the event of
any conflicting provision in ﬂllS Agreement ‘ : .

3.1, Maturity Date. Borrower must repay all amounts owing under the Crty
. Documents on the date that is the fifty-fifth (5 Sth) anniversary of the date the Deed of
Trust is recorded in the Recorder’s Office of San Francisco County (the "Maturity Date")
. provided, however, that in the event that the Special Use District Legislation (as defined
in Section 3.8 below) is not approved by June 30, 2011, the Matunty Date shall be June
. 30,2011, unless otherwrse exterided by the Crty : .

3.2 . Cornph'ance Term; Declaration of Restrictions.- Borrower must comply
with all provisions of the City Documents relating to the use of the Site and the Project,
as set forth in the Declaration of Restrictions to be recorded in the official records of San
Francisco County, for the period commencing on the date on which construction of the
Project is complete in accordance with the plans and specifications:approved by the City,

T
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as evidenced by the Department of Bu1ldmg Inspectron s final srgn—off on the job
mspection card for the Project's building permit, and ending on the fifty-fifth- (55th)

, anniversary of that date (the "Compliance Term"), even if the Loan is repaid or is .
otherwrse satrsﬁed or the Deed-of Trust is reconveyed before that date.

, 3 3 Interest. The outstandmg principal balance of the Loan will bear simple
mterest at a rate of three percent (3%) per annum, as provrded in the Note

) 34 Default Interest Rate. Upon the occurrence of an Event of Default under

.any City Document, ‘the principal balance of the Loan will bear interest at the default
interest rate set forth in the Note. In addition, the-default interest rate will apply to any
amounts to be reimbursed to the City under any City Document if not paid when due or
as otherwrse prov1ded in any City Document

3.5 .Repayment of Principal and Interest. ‘The outstanding pnncrpal balance
of the Loan, to gether with all accrued and unpaid interest will be due and payable on the
Matu.nty Date according to the terms set forth in full in the Note. - '

_ 36 Changes In Fundmg Streams .The Crty's agreement to make the Loan on

the terms set forth in this Agreement and the Note is based in part on Borrower's :
projected sources and uses of all funds for the Project, as set forth in the Table of Sources
and Uses. Borrower covenants to give written notice to the City within thirty (30) days . -
after Borrower receives written notice of any significant changes in budgeted funding or
income set forth in documents previously provided to the City. Examples of significant
changes include 16ss or adjustments (other than regular annual adjustments) in funding

* under Shelter + Care, Section 8 or similar programs. The City reserves the right to
- modify the terms of this Agreement based upon any new information so prowded, in its

reasonable drscrenon and upon reasonable written not1ce

3.7 Addrtronal Borrower Covenants Borrower hereby acknowledges that

. approval of this Loan does not include approval of the proposed parking and allocation of

_cost between thé proposed community center and proposed housing portions of the
Project. Borrower shall submit a completed schematic design with parking plan along
with a cost estimate for Crty approval prior to proceedmg with Pro_] ect dcs1gn

‘ development

3. 8 City Approval Prov1s1ons

v (a) Borrower aclmowledges that the C1ty s willingness to provide ﬁnancmg is
 contingent upon the City's approval of the proposed Project, including: (i) Borrower's
identification of soturces of funding. acceptable to the City sufficient to complete the
Project; (ii) completion of all required environmental review for the Project under the
California Environmental Quality Act (“CEQA™); and (i) approval by the Planning
Commission and Board of Supervisors acting on behalf of the City of legislation =

© providing a special use district that allows for the uses contemplated by the PI‘OJ ect (the
-"Speécial Use District Legrslatron")

11
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) During thé Predevelopment Activities and prior to initiation'of the
construction of the Project, Borrower shall use good faith best efforts to obtain City
: approval of the Special Use Drstnct Leg151at10n :

(c) Bomrower understands and agrees that C1ty 1§ entering into thls Agreement
in its proprietary capacity and not as a regulatory agency with certain police powers.-
_ Bomrower understands and agrees that neither entry by City into this Agreement nor. any
approvals given by City under this Agreement shall be deemed to imply that Borrower
will obtain any required approvals from City departments, boards or commissions which -
have jurisdiction over the Site. By entering into this Agreement, City is in no way
" modifying or limiting the obligations of Borrower to develop the Project in accordance -
with all local laws. Borrower understands that any development of the Project shall
require approvals, authorizations and permits from governmental agencies with
jurisdiction over the Project, which may include, without limitation, the San Francisco
City Planning Comrmssmn and the San Franc1seo Board of Superv1sors

(d) Both parttes understand that the sole purpose of this Loan is to finance .’
predevelopment expenses in order to preserve the possibility of developing the Project as
affordable housing. Notwithstanding anything to the contrary in this Agreement, no party '
. is'in any way limiting its discretion or the discretion of any department, board or

. commission with jurisdiction over the Project or the proposed Special Use District
Legislation, including but not limited to a party hereto, from exercising any discretion -
available to such depamnent board or commission with respect thereto, including but not
limited to the discretion to (1) make such modifications deemed necessary to mitigate
" significant environmental impacts, (ii) select other feasible alternatives to avoid such
impacts, including the "No Project" alternative; (iii) balance the benefits against
unavoidable significant impacts prior to taking final action if such significant. impacts
cannot otherwise be avoided, or (iv) determine not to proceed with the proposed Project
or proposed Spec1a1 Use District Leglslatlon

ARTICLE4 CLOSING; DISBURSEMENTS.

4.1  Generally. Subject to the terms of this Agreement, the City will make
Disbursements in-an aggregate sum not to exceed the Funding Amount to or for the -
account of Borrower in accordance with this Agreement and the approved line item- .
budget contained in the Table of Sources and Uses.

12
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4.2 Closing. Unless otherwise agreed by the City and Borrower in Wntmg, _
" Borrower will establish an escrow account with the title company issuing the Title Policy, -
or any other escrow agent Borrower chooses, subject to the City's approval (the "Escrow
Agent"). The parties’ will execute and deliver to the Escrow Agent written instructions

 consistent with the terms of this Agreement. In the event the escrow does not close on or

before ﬂf_“n 3"?11'31’103. date of escrow instructions si ijoned 'hv the r‘ﬂv or q*nv other

. mutually agreed date, the City may declare thlS Agreement to be null and vord

- 43  Conditions Precedent to Closing. The City will authonze the close of the
Loan upon satisfaction of the cond1t1ons in this Sectron

-(a) Borrower must have dehvered to the City fully. executed (and for
documents to be recorded, acknowledged) ongmals of the following documents, in form
and substance satisfactory to the City: (i) the Note; (i1) this Agreement (in triplicate);
(iif) the Deed of Trust; (iv) the Declaration of Restrictions; (v) the Authorizing
Resolutions; (vi) the Developer Fee Agreement, (vii) subordination, nondisturbance and
_ attornment agreements from each commercial tenant in possession, or holding any right
~ of possession, of any portion of the S1te and (vru) any other Crty Documents reasonably

requested by the City. - -
- (b) Borrower must have dehvered to the Crty (1) Borrower ] Charter

. DocumentS' and

_ (c) Borrower must have delivered to the City satisfactory evidence
‘that Borrower has obtained commitments for any additional financing that may be -

- required for the Project, in amounts and from lenders or investors satlsfactory to the City
in its sole d1$cret10n :

(d) Borrower thust have delivered to the City insurance endorsements
and, if requested by the City, copies of pohc1es for all imsurance requnted under Exhibit F-
of this Agreement ‘ _ :

' B (e) , " Borrower must have delivered to the Clty a preliminary report on
- title for the Site dated no earher than thirty (30) days before the Agreement Date ‘

' (f) . Bomower must have submrtted a "Phase I" environmental report.
for the Site, or any other report reasonably requested by the City, prepared by a
" professional hazardous materials consultant reasonably acceptable to the Crty

(g The Declaratlon of Restnctlons ‘and Deed of Trust shall be
recorded at closing in the Ofﬁc1a1 Records of San Franc1sco County, subject only to the
Permitted Excepuons . :

| (h)  The Escrow Agent must have comn:utted to prov1de to the C1ty the ~.
T1t1e Pohcy in form and substance satrsfactory to the City. o

13
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4.4 Disbursemeént of Funds. Followmg satisfaction of the coudltrons m
Sectlon 4.3, the C1ty will authorize dlsbursement of the Funding Amount.

45 Dtsbursements The C1ty s obhgauon to approve any expendrture of the
' Fundmg 'Amount after Loan closing is subject to Borrower’s sat1sfact10n of the following.
conditions precedent » :

(a)  Borrower must have delivered to the City an Expenditure Request
in form and substance satisfactory to the City, together with: (i) copies of invoices,
contracts or other documents covering all amounts requested; (ii) a line item breakdown -
of costs to be covered by the Expenditure Request; and (iii) copies of checks issued to-
pay expenses covered in the previous Expenditure Request.. The City may grant or -

-withhold its approval of any line item contained in the Expenditure Request that, if
funded, would cause it to exceed the budgeted line 1tem as prev1ous1y approved by the

- City.

(b) No Event of Default, or event that with notice or the passage of .
time or both could constitute an Event of Default, may have occurred that remains

- -uncured as of the date of the Expenditure Request.

' (©) As of the Agreement Date, Borrower has submitted a cap1ta1 '
campaign. plan for City review and approval (the "Capital Campaign Plan"), which
includes a timeline and benchmarks for raising $2 million for the proposed community -
center construction on the Site.. City shall have no obligation to disburse funds until the
Capital Campaign Plan has been approved by City in its sole reasonable discretion.
Thereafter, City shall have no obligation to disburse funds at any time that Borrower has

- not submrtted, and City has not approved in its sole discretion, the quarterly Capital
_Campalgn Plan progress reports requlred under Sectlon 10.10 of this Agreement.

(d) - City shall have no obhgatlon to disburse any funds that Would
cause the total amount disbursed under this Agreement to exceed $550,000 until -
. completron of all requtred envrronmental review for the Project under CEQA

(e) Per benchmarks identified in the Capital Campalgn Plan, City shall
v have no obligation to disburse any funds that would cause the total amount disbursed
. ‘under this Agreement to exceed $400,000 until Borrower has delivered evidence to the -
; Crty that at Jeast $100,000 has been ralsed pursuant to the Cap1tal Campalg:u Plan;

' ()  Cityshall have no obhgatlon to disburse any fu.nds that would
cause the total amount disbursed under this Agreement to exceed $65 0,000 until
Borrower has delivered evidence to the City that at least $4OO 000 has been ralsed
pursuant to the Cap1ta1 Campaign Plan.

46 -Intenuonallv Omitted.

47  Intentionally Omitted.

48  Limitations on Approved Expenditures. The City may refuse to approve
. -any expenditure: (a) during any period in which an event that, with notice or the passage

T4
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of timé or both, would constitute an Event of Default remains uncured, or during the
pendency of an uncured Event of Default; or (b) for disapproved, unauthorized or
improperly documented expenses. The City is not obligated to approve expenditure of

the full Funding Amount unless approved Expendituré Requests support-disbursement of * - ..
" the full Funding Amount, and in no event may the aggregate amount disbursed to

- . Borrower under this Agreement exceed the Funding Amount. ' '

'ARTICLE 5. CONSTRUCTION.

5.1  Selection Requj:emexits. 'In the selection of all contractors and
professional consultants for the Prédevelopment Activities for the Project, Borrower must
. comply with the City’s procurement requirements and procedures as described in the

* Contracting Manual and with the requirements of Chapter 14B-of the San Francisco
Administrative Code (“LBE Ordinance™) according to the procedures established by the
" City's Human Rights Commission. - S SRR B S

. 5.2 Construction Confract.. Borrower must have delivered to the City, and the
City must have reviewed and approved, the construction contract for the Project entered
into between Borrower and Borrower’s general contractor (the “Construction Contract”).

e

ARTICLE 6 INTENTIONALLY DELETED

'ARTICLE 7 AFFORDABILITY AND OTHER LEASING RESTRICTIONS.

7.1  Temn of Leasing Restrictions. Borfower acknowledges and agrees that the
covenants and other leasing restrictions set forth in this Article will remain in full force -
-and effect; (2) for the Compliance Term and survive the prior repayment or other -
satisfaction of the Loan, termination of this Agreement or reconveyance of the Deed of
Trust; (b) for any Unit that has been subject to a regulatory agreement with TCAC, fora. .,
period ending three (3) years after the date of any transfer of the Project by foreclosure or
~ deed-in-lieu of foreclosure; and (c) with respect to any Unit occupied by a Qualified .
Tenant at expiration of either the Compliance Term or the 3-year period referred toin
Subsection (b) above, until the Qualified Tenant voluntarily vacates his/hér Unit or is.
evicted lawfully for just cause. The requirements to comply with the provisions of
Internal Revenue Code Section 42, including Section 42(h)_(6)(E)(ii),' are hereby
acknowledged. - . -




7.2 - Bomower's Covenant.

(2) ~ .Borrower covenants to rent all. Units (except two Units reserved for
the managers of the Project) at all times to households certified as Quahﬁed Tenants at
. initial occupancy; as set forth in Exhibit A. In addltlon, twenty four (24) Units must be -
rented to Transition Age Youth. - .

(b) A Tenant who isa Quahﬁed Tenant at imitial occupancy may not -

- be required to vacate the Unit due to subsequent rises in househcld income, except as
-provided in Section 7.3. After the over-income Tenant vacates the Unit, the vacant Unit -
must be rented only to Quahﬁed Tenants as prov1ded in Section 7 1.

i

73 . Rent Restrictions.

(2 Maximum Rent charged to each Qualified Tenant may not exceed
the amounts set forth in Exhibit A, provided that maximum Rent for Qualified Tenants
or Units for which Section 8 assistance is available is the fair market rent established by -
SFHA and HUD or other Governmental Agency with jurisdiction over the rental subsidy
program. : : '

() Unless prohibited under any applicable Law,'includi.ng but not
limited to Section 42 of the U.S. Internal Revenue Code, each résidential lease must
provide for termination of the lease upon 1120 days' prior written notice in the event that
Borrower's annual-income certification indicates that the Tenant's household i mcome .
exceeds 120 percent of Medran Income -

. (e) | Sub_]ect to Sectlon 7 3(d) annual Rent mcreases for Units will be
. limited as follows: . : ,

'. (i) for Units Witlr Section 8, Locall' Operaﬁng Sub's:idy @af '
‘applicable) or similar rental assistance, annual Rent increases may be up to the maximum .
amount approved by HUD and/or the SFHA, for as long as rental assistance is available;
~and | | ,

_ . (). - for all other Units, except as penmtted under Sectrons 7.3
'(c)(111) and 7.3 (d) below, annual Rent increases will be limited to the lesser of: (A) the
“amount which would result in a rent equal to the maximum rent permiitted for the unit
under Section 7. 3(a) or (B) the amount which corresponds to the percentage of the
annual i increase n Medlan Income published by HUD; and, :

(111) * for Units oecup1ed by over-income Tenants rent charged _
may not exceed thlrty percent (30%) of the over-income Tenant’s adJusted family

’ mcome

.
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@ . ‘With the City's pnor written approval and in accordance Wrth
maximum reit limitations set forth in Section 7.3(a) and all apphcable restrictions, Rent
increases for Units exceedmg the amounts permitted under Section 7.3(c) (ii) will be
permitted in order to recover increases in Project Expenses, or decreases in the Local
Operating Subsidy (if applicable) but in no event may single or aggregate increases

- exceed ten percent (10%) per year, unless such an increase is contemplated in a City-
‘approved temporary relocation plan or is necessary due to the expiration of Section 8,
Local Operating Subsidy (if applicable) or other rental subsidies, or when the inctease is
causeéd by an increase in certified income. City approval for such rent increases that are
‘necessary to meet all approved pro_]ect expenses and financial obhgatlons shall not be .
unreasonably Wlthheld :

7.4 Certiﬁcatjon.
(a) As a condition to initial occup‘ancy, each person who desires to be

a Qualified Tenant in the Project must be required to sign and deliver to Borrower a |
certification in the form shown in Exhibit C, Tenant Income Certification Form, in

" which the prospective Qualified Tenant certifies that he/she or his/her household quahﬁes

as a Qualified Tenant. In addition, each person must be required to provide any other
information, documents or ‘certifications deemed necessary by the City to substantiate the
. prospective Tenant's income. Cert1ﬁcat10ns prov1ded to and accepted by the SFHA wﬂl

- satisfy thls reqmrement -

(b) - Each Qualified Tenant i n the Project must recertify to Borrower on.
- an annual basis his/her household income: - : :

(© . Income certifications with respect to each Qualified Tenant-who

‘resides in a Unit or resided therein during the immediately preceding calendar year must-
. be maintained on file at Borrower's principal office, and Borrower must file or cause to
be filed coples thereof with the City promptly upon request by the Crty

7. 5 Fom of Lease. The form of lease for Tenants must prov1de for
termination of the lease and consent to immediate eviction for failure to quahfy asa
Qualified Tenant if the Tenant has made any material misrepresentation in the initial
income certification. . :

7.6 : Nondisciimination. Borrower agrees not to discriminate ‘against or permit °
discrimination against-any person or group of persons because of race, color, creed, '
national origin, ancestry, age, sex, sexual orientation, disability, gender identity, height,
weight, source of income or acquired immune deficiency syndrome (AIDS) or AIDS
related condition (ARC) in the operation and use of the. Project except to the extent
permitted by law or required by any other funding source for the Project. Borrower
‘agrees not to discriminate against or permit discrimination against Tenants using -
Section 8 certificates or vouchers or assistance through other rental subsidy programs.
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7. 7‘ Security Depos1ts Security deposits may be requlred of Tenants only m -
" accordance with applicable state law and this Agreement. Any secunty deposits
collected must be segregated from all other funds of the Project in an Account held in

- . trust for the benefit of the Tenants and disbursed in accordance with California law. The

balance in the trust Account must at all times equal or exceed the aggregate of all security
deposits collected plus accrued interest thereon, less any security deposits returned to -
Tenants. :

ARTICLE 8 MAINTENANCE AND MANAGEMENT OF THE PROJECT. - -

8.1 BorroWer‘s Responsibilities.

- “(a) After cornpletlon of the Project and subject to the rights set forth in
Section 8. 2, Borrower will be specifically and solely responsible for causing all o
maintenance, repair and management functions performed in connection with the PIOJect -
including selection of tenants, recertification of income and household size, evictions,
collection of rents, routine and extraordinary repairs and replacement of capital items.
Borrower must maintain or cause to be maintained the Project, including the Units and
common aress, in a safé and sanitary manner in accordance with local health, building
. and housing codes, California Health and Safety Code 17920 10 and the apphcable _
provisions of 24 CFR Part 35 :

82. Contracting With Management Ang.

. _ (@ Borrower may contract or permit contractmg Wlﬂl a management '
agent for the performance of the services or duties required in Section 8.1(a), subject to

. -the City's prior written approval of both the management agent and, at the City's

discretion, the management contract between Borrower.and the management agent,

. which approval shall not be unreasonably withheld, conditioned or delayed, provided,

however, that the arrangement will not relieve Borrower of “responsibility for performance

of those duties. Any management contract must contain a provision allowing Borrower

to terminate the contract without penalty upon no more than thirty (30) days' notice. As

- of the Agreement Date, the City has approved the John Stewart Company as Borrower s

management agent, subject to approval of the ma.nagement contract.

(b) The C1ty will provide written notice to Borower of any
determmatlon that the management agent has failed to operate and manage the Project in
accordance with this Agreement. If the management agent has not cured the failure
within a reasonable time period, as determined by the City,. Borrower must exercise its -
~ right of termination immediately and make immediate arrangements for continuous and

continuing performance’ of the functions required in Section 8 1(a), subJ ect to the City's

approval

: 8 3 Borrower Management. Borrower may manage the Project itself only
with the City's prior written approval Wh1ch approval shall not be lmreasonably W1thhe1d,

18 -
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" conditioned of delayed. The City will provide written notice to Borrower of any
determination that Borrower has failed to operate arid manage the Project in accordance
with this Agréement, in which case, the City may require Borrower to contract or cause,
confracting with a management agent to operate the Project, or to make other

arrangements the City deems necessary to ensure performance of the ﬁmct1ons reqmred
1 Q.onbnh Q1la) . .

L L DL IR Usaye ).

' ARTICLE 9 GOVERNMENTAL REOUIREMENTS

9, 1 Borrower Comphance Borrower must comply, and where applicable,
require its contractors to comply, with all apphcable Laws governing the use of the
Funding Amount for the Predevelopmert Activities of this Project. Borrower
acknowledges that its failure to comply with any of these requirements will constitute an
Event of Default under this Agreement. Subject to Section-23.1, this Section does not
prohibit Borrower from contesting any interpretation or application of Laws in good faith
and by appropriate proceedmgs Construction-related requirements will not apply until
Borrower has obtained possession of the Site; ; provided that, construction-related
requlrernents will apply to the Project whether or not the Clty approves and prov1des
addl’nonal ﬁnancrng for the PIOJ ect.

ARTICLE 10 PROJECT MONITORING, REPORTS, BOOKS AND RECORDS.
. 10.1 Gener;ally

(@ . Borrower understands and agrees that it wﬂl be momtored by the
‘C1ty from time to time to assure compliance with all terms and conditions in this’ '
- Agreement and all Laws. Borrower acknowledges that the City may also conduct
periodic on-site inspections of the Proj ect when it is under construction and after its
- completion. Borrower must cooperate with the monitoring by the City and ensure full
access to the Project and all information related to the Project as reasonably reqmred by
the City. :

. . (b)  Borrower must keep and maintain books, records and other -
-documents relating to the receipt and use of all of the Funding Amount, including all
_documents evidencing any Project Income and Project Expenses. Borrower must
* maintain records of all income, expenditures, assets, liabilities, contracts, operations,

‘tenant eligibility and condition of the-Project. All financial reports must be prepared and .-

majntained in accordance with GAAP as in effect at the time of performance.

_ _ (c)- Borrower must provide written notice of the replacement of its

_executive director, -director of housing development, director of property management
and/or any eqmvalent position within tthty (30) days after the effec‘nve date of such
replaeement ) X .

.19
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102 Monthly Reportmg Borrower miust submit monthly reports (the “MOH
Monthly Project Update™) describing progress toward developing the Project with respect' ,
to obtaining necessary approvals from other City departments, procuring architects and
" consultants, changes in the scope of the Project, cost or schedule and s1gmﬁcant
milestones achieved in the past month and expected to be achieved in the coming month.
The MOH Monthly Project Update must be submitted by email in substantially the form -
to be found in the Contracting Manual until such time as the Project Completlon Report ..
is submitted to the City pursuant to Section 10.5 below." [Dlscuss]

103 Intenhonally Deleted
g 10.4  Intentionally Deleted

10 5 Pro_;ect Completion Report Within the SpCCIﬁC time periods set forth

. below after the completion of rehabilitation or construction, the lease-up and/or

permanent financing of the Project, as applicable,; Borrower must provide to the City the '
reports listed below certified by Borrower to be. complete and accurate. Subsequent to-
‘the required submission of the reports listed below, Borrower shall provide to the City

" information or documents reasonably requested by the City to assist in the City’s review
 and analysis of the submitted reports

(a) W1th1n ninety (90) days after completion of rehab111tat10n or
construction, a report demonstrating compliance with all requirements regardmg _
~ relocation, including the names of all individuals or businesses occupymg the Site on the -
date of the submission of the application for Funds, those movmg in after that date,and
. those occupying the Site upon completion of the Project. :

N

(b)  within nmety (20) days after completion of rehabilitation ‘or
~ construction, a report demonstrating compliance with all requirements regarding HUD
" Section 3 hiring goals, including documentation of total labor hours worked on the
" Project, total Section 3 hours worked, total wages paid, total Section 3 wages paid, and
the names of all individuals employed to comply with the Section 3 goals, including the
total hours worked for each md1v1dua1 and total wages paid to each md1v1dua1

10.6- Response to Inqumes At the request of the City, its agents employees or
attorneys, Borrower must respond promptly and specifically to questions relating to the -
income, expend.ltures assets, liabilities, contracts; operations and condition of the Project,
‘the status of any mortgage encumbering the Project and any other requested mformatwn
w1th respect to Borrower or the Proj ect. ' :

10 7 Delivery of Records. At the request of the C1ty made through 1ts agents
" employees, officers or. attorneys, Borrower must provide the City with copies of each of
the following documents, certified in writing by Borrower to be complete and accurate: .

20 - -
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, . .‘(a) * all tax returns filed with the United States Internal Revenue
Service, the California Franchise Tax Board and/or the California State Board of
Equalization on behalf of Borrower and any general partiier or manager of Borrower;

) (B) all certified financial statements of Borrower and, if applicable, its '

N T A o 2L~ % O~ 1 1 o 1
general partacr of managcr, the accuracy of which must be certified by an auditor

satisfactory to the City; and

: : (© - any other records related to Borrower's ownership structure and the
use and occupancy of the Site. ' ' )

'10.8  Access to the Project and Other Project Books and.Records. In addition to
Borrower's obligations under Sections 2.4, Article 10 and any other obligations to
provide reports or.maintain records inany City Document, Borrower agrees that duly
authorized representatives of the City will have: (a) access to the Project throughout the.
Compliance Term to monitor the compliance by Borrower with the terms of this | .

. Agreement; and (b) access to and the right to inspect, copy, audit and examine all books,
_ records and other documents Borrower is required to keep at all reasonable times,
following reasonable notice, for the retention period required under Section 10.9

. 10.9 Records Retention. Borrower mmust retain all records required for the
~‘periods required under applicable Laws.” o :

, 10.10 bﬁarterlv Progress Reports. Borrower shall &eliv_er to City fc;r its review
- and approval quarterly Capital Campaign Plan Progress reports. ;

ARTICLE 11 INTENTIONALLY DELETED.

. ARTICLE 12 INTENTIONALLY DELETED.

ARTICLE 13 DISTRIBUTIONS.

13.1 Definition. "Distributionis" refers to cash or other benefits received as
Project Income from the operation of the Project and available to be distributed to -
Borrower or any party having a beneficial interest in the Project, but does not include
reasonable payments for property management, asset management and approved deferred
developer fees or other services performed in connection with the Project. o

132 Conditions to Distributions. Distributions for a particular fiscal year may
be made only following: (a) the City's determination that Borrower is not in default
under this Agreement or any other_agre_emenf entered into with the City and County of
San Francisco or the City for the Project; and (b) the City's determination that the amount
- of the proposed Distribution satisfies the conditions of this Agreement. The City willbe
deemed to have approved Borrower's written request for approval of a proposed
Distribution unless the City delivers its disapproval or request for more information to

21
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A Borrower within thirty (30) business days after the City's receipt of the fequest for
approval. . ' : ' o : '

- 13.3 . Prohibited Distributions. No Distribution may be made in the following’
circumstances: ‘ : g o : o

(é) when a written notice of default has.been issued by any entitj with
an equitable or beneficial interest in the Project and the default is not cu‘_re_d' within the
"applicable cure periods; or : ‘ ‘

_ (b)  when the City determines ﬁat Borrower or Borrower's
management agent has failed to comply with this Agreement; or ’

; () .ifrequired debt service on all Ioans secured by the Project and all.
operating expenses have not been paid current; or - '
o (@  iftheloanis fo be repaid from Residual Receipts, Borrower failed

- to make a payment when due on a Payment Date and the sum remains unpaid; or

| (e) during the pendency of an uncured Event of Default under any
City Document. R ‘ :

, 13.4 . Borrower's Use of Residual Receipts for Development.. To the extent that -
making a Distribution is not inconsistent with any other financing agreement for the
Project, and subject to the limitations in this Article, Borrower may retain a portion of
Residual Receipts in an amount equal to the lesser of thirty-three percent (33%) of
Residual Receipts or $500 per Unit per year in lieu of using them to repay the Loan with
the City's prior written approval. ' Borrower may use Distributions paid from Residual -
Receipts at its discretion for activities associated with the development or preservation of
affordable housing in San Francisco, provided that the costs.and activities would be
eligible uses of Project Tncome under program regulations for the federal Community
" Development Block Grant Program, except to the extent the regulations prohibit the use
of fimds for new construction. Borrower acknowledges that the City may withhold its
consent to a Distribution in any year in which Residual Receipts are insufficient to meet
* Borrower's payment obligations under the Note. ' - ‘

" ARTICLE 14 INTENTIONALLY DELETED.

ARTICLE 15 DEVELOPER FEES.

‘ 15.1_ Amount. Borrower is entitled to receive fees from the Loan in an amount
~ not to exceed Three Hundred Twenty-Five Thousand and No/100 Dellars ($325,000.00) .
for developing the Project (“Developer Fees”) during the predevelopment phase. The
terms and conditions for the Developer Fee are set forth in full in the Developer Fee
- Agreement. © - S S .

Ll
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ARTICLE 16 TRANSFERS." -

16.1 Permitted Transfers/Consent. Borrower may not cause or permit any -
voluntary transfer, assignment or encumbrance of its interest in the Site or Project or of
" any ownership interests in Borrower, or lease or perrnit a sublease on all or any part of
the Project, other than: (a) leases, subleases or occupancy agreements to occupants of
Units and/or Commercial Space in the Project; or (b) security interests for the benefit of
- lenders securing loans for the Project as approved by the City on terms and in amounts as
approved by City in its reasonable discretion (c) transfers from Borrower to a limited
partnership or limited liability company formed for the tax credit syndication of the
 Project, where Borrower or an affiliated nonprofit public benefit corporation is the sole
general partner or manager of that esitity; (d) transfers of the general partnershipor .
manager's interest in Borrower to a nonprofit public benefit corporation approved in
advance by the City; (e) transfers of any limited partnership or membership interestin -
Borrower to an investor pursuant to the tax credit syndication of the Project; or (f) the -
grantor exercise of an option agreement between Bomower and Borrower's general
partner or manager or any of its affiliates in connection with the tax credit syndication of
the Project. Any other transfer, assignment, encumbrance or lease without the City's
prior written consent will be voidable dnd, at the City's election, constitute an Event of -*
Default under this Agreement. The City's consent fo any specific assignment, )
encumbrance, lease or other transfer will not constitute its consent to any subsequent -
transfer or a waiver of any of the City's rights under this Agreement. . '

ARTICLE 17 INSURANCE AND BONDS.

17.1 Bomower's Insurance. Subject to approval by the City's Risk Méanager of

" the insurers and policy forms, Borrower must obtain and maintain, or cause to be

" obtained and maintained, insurance and bonds as set forth in Exhibit F throughout the . -
Compliance Term of this Agreement at no expénse to the City. : :

ARTICLE.18 GOVERNMENTAL APPROVALS.
- '18.1 Compliance. Borrower covenants that it has obtained or is in the process
of obtaining in a timely manner all federal, state and local governmental approvals :
réquired by Law to be obtained for the Project. Subject to Section 23.1, this Section
does not prohibit Borrower from contesting any interpretation or application of Laws in

*-good faith and by appropriate proceedings: ' T '

- ARTICLE 19 DEFAULT.

. 19.1 - Event of Default. - Any material breach by Borrower of any covenant,
agreement, provision or warranty contained in this Agreement or in any of the City
Documents that remains uncured upon the expiration of any applicable notice and cure
periods contained in any City Document will constitute an "Event of Default," including .
the following: - o BT ' C ' '
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(a) - Borrower fails to make any payment requ1red uuder this _
Agreement within ten (10) days after the date when due; or -

_ : (b) Except as pemutted under Artlcle 16, a lien is recorded agamst all
or any part of the Site or the Project without the City's prior written consent, whether
prior or subordinate to the lien of the Deed of Trust or Declaration of Restnctlons and
the lien is not removed from title or otherwise remedied to the City's satisfaction within
thirty (30) days after Borrower's receipt of written notice from the City to cure the.

* . default, or, if the default cannot be cured within a 30-day period, Borrower will have

sixty (60) days to cureé the default, or any longer period of time deemed necessary by thie
" City, provided that Bortower commences to cire the default within the 30-day period and
drhgently pursues the cure to completion; or :

, (c) Borrower fails to perform or observe any other term, covenant or
-agreement contained in any City Document, and the failure continues for thirty (30) days
~ after Borrower's receipt of written notice from the City to cure the default, or, if the
- default cannot be cured within a 30-day period, Borrower will have sixty (60) days to

cure the default, or any longer period of time deemed necessary by the City, provided
that Borrower commences to cure the default w1thm the 30- day penod and d1hgent1y
- pursues the cure to completron or :

: ‘ (d) - Any representatlon or Warranty made by- Borrower in any City
. Docu.ment proves to have been incorrect in any matenal respect When made; or

(e) All or a'substantial or material portion of the improvements on the
~ Siteis damaged or destroyed by fire or other casualty, and the City has determined upon
“restoration or repair that the security of the Deed of Trust has.been impaired or that the
repair, restoration or replacement of the improvements in accordance with the '
" -requirements of the Deed of Trust is not economically practicable or is not completed
" within two (2) years of the receipt of insurance proceeds; or all or a substantial or
‘material portion of the improvements is condemned, seized or appropriated by any non-
City Governmental Agency or subject to any actionor other proceeding instituted by any
. non-City Governmental Agency for any purpose with the result that the merovements
cannot be operated for their intended purpose; or

_ () Borrower is dissolved or liquidated or merged with or into any.
other entity; or, if Borrower is a corporation, partnership, limited liability company or .-
trust, Borrower ceases to exist in its present form and (where applicable) in good standing
and duly qualified under the laws of the jurisdiction of formation and California for any:

period of more than ten (10) days; or, if Borrower is an individual, Borrower dies or
‘becomes incapacitated; or all or substantially all of the assets of Borrower are sold or
otherwise h'ansferred except as permitted under Section 16.1; or

(g)  Without the City's prior written consent; Borrower assigns or
' attempts to assign any rights or interest under any City Document, whether voluntanly or
mvoluntanly, except as permitted under. Section 16.1; or :

pL

1102



‘ (h)  Without the City's prior written consent, Borrower voluntarily or
involuntarily assigns or attempts to sell, lease, assign, encumber or otherwise transfer all
*or any portion of the ownership interests in Borrower or of its right, title or interest in the
Project ot the Site except as permitted under Article 16; 6r_ . ' : o

N (i) .. Without the City’s prior written consent, Borrower transfers, or '
- authorizes the transfer of, funds in any Account required or authorized under this - -
Agreement; or ' - ' S :

o G} | Either the Deed of Trust.or the Declaration of Restrictions éeases
to constitute a valid and indefeasible perfécted lien on the Site and improvements, subject
only to Permitted Exceptions; or

. . (k)  Borrower is subject to an order for relief by the bankruptcy court,
or is unable or admits in writing its inability to pay its debts as they mature or makes an
" assignment for the benefit of creditors; or Borrower applies for or consents to the

appointment of any receiver, trustee or similar official for Borrower or for all or any part
of its property (or an appointiient is made without its consent and the appointment
continues undischarged and unstayed for sixty (60) days); or Borrower institutes or
_consents to any bankruptcy, insolvency, reorganization, arrangement, readjustment of
debt, dissolution, custodianship, conservatorship, liquidation, rehabilitation or similar
proceeding relating to Borrower or to all or any part of its property under thé laws of any
jurisdiction (or a proceeding 1s instituted without its consent and continues undismissed
and unstayed for more than sixty (60) days); or any judgment, writ, warrant of attachment
~ or execution or similar process is issued or levied agaifst the Site, the improvements or
. any other property of Borrower and is not released, vacated or fully bonded within sixty
' (60) days after its issne or levy; of ' o o
() . Any material adverse change occurs in the financial condition or
operations of Borrower, such as a loss of services funding or rental subsidies, thathasa
material adverse impact on the Project; or ' ' '

. (m) Borrower.'ié in default of its obligations with respect to] any .

funding obligation (other than the Loan) for the Project, and the defanlt remains uncured
following the expiration of any applicable cure periods. ' L :

_ . (n) . Borrower is in default of its obligations under any other agreement
entered into with the City and County of San Francisco with respect to the

" Predevelopment Activities of the Project, and the default remains uncured following the - -
expiration of any applicable cure periods.. ' - '

B 19.2 - Remedies. During the pendency of an uncired Bvent of Default, the City
may exercise any right or remedy available under this Agreement or any.other City
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Document or at Iaw or in equity. "All of the City’'s i ghts and remedres followmg an
Event of Default are cumulative, mcludmg

(a) - The City at its optron may declare the unpard prrnc1pal balance of

" the Note; together Wrth default interest as provided in the Note and any other charges due
under the Note and the other City Documents, immediately due and payable without -

. protest, presentment, notice of dishonor, demand or further notice of any kind, all of .
~which Borrower expressly walves. : : :

.(b) The Crty at its option may terminate all commitments to make
Disbursements or to release the Site from the Deed of Trust or Declaration of
~ Restrictions, or, without waiving the Event of Default, the C1ty may determine to make
. further Disbursements or to release all or any part of the Site from the Deed of Trust or
- Declaration of Restrictions upon terms and conditions satisfactory to the City in its sole
"~ discretion. ' ' ' ' S

(c) ' The Crty may perform any of Borrower S obhgatrons n any
manner, in the Crty s reasonable dlSCI’CthIL ; o

(d) The City, either d1rect1y or through an agent or court-appointed
receiver, may take possession of the Project and enter into contracts and take any other
. action the City deems appropriate.to complete or construct all or any part ofthe
improvements, subject to modrﬁcatrons and changes in the Pro_rect the C1ty deems
_ appropriate.

(e) The City may apply to any court of competent jurisdiction for
specrﬁc performance, or an injunction against any violation, of this Agreement or for any
other remedies or actions necessary or desnable to correct Borrower's noncomphance

- with this Agreement. .

: (r) Upon the occurrence of an Event of Default descnbed in
Section 19.1(k), the unpard principal balance of the Note, together with default interest as..
provrded in the Note and any other charges due under the Note and the other City’
Documents, W111 become due and payable automatrcally

(g)  All costs, expenses, charges and advances of the Crty in exercrsmg
' its remedies or to protect the PIO_] ect will be deemed to constitute a portion of the
principal balance of the Note, even if it causes the principal balance to exceed the face
amount of the Note, unless Borrower reimburses the City within ten (10) days of the:
City’s demand for relmbursement

193 Force Majeure. The occurrence of any of the following events wrll excuse
performa.nce of any obhgatrons of the City or Borrower rendered impossible to perform
_while the event continues: strikes; lockouts; labor disputes; acts of God; inability to
obtain labor, materials or réasonable substitutes for either; governmental restrictions,
regulations or controls judicial orders enemy or hos’ale governmental actrons civil
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commotion; fire or other casualty and other causes beyond the control of the party
obligated to perform. The occurrence of a force majeure event will excuse Borrower's
performance only in the event that Borrower has provided notice to the City within thirty
(30) days after the occumrence or commencement of the event or events, and Borrower's
performance will be excused for a period ending thirty (30) days after ﬂ_‘l_e termination of

the event giving rise to the delay

ARTICLE 20 REPRESENTATIONS AND WARRANTIES.

_ : -20.1 Borrower Re_presentatrons and Warran_tles. As a further inducement for
the City to enter into this Agreement, Borrower represents and warrants as follows:

- () The executlon, dehvery and performance of the C1ty Documents
will not contravene or constitute a defanlt under or result in a lien upon assets of -
Borrower under any applicable Law, any Charter Document of Borrower or any
instrument binding upon or affecting Borrower, or any contract, agreement, Judgment, .

. order decree or other mstrument binding upon or affectmg Botrower.

()] When duly executed, the Clty Documents will constimt‘e the legal,

. valid and binding obligations of Borrower; except as enforcement may be limited by

~ bankruptey, insolvency, reorgamza’nonal moratorium or similar laws relating to.or L
limiting creditors rights generally or by the apphcatlon of equitable principals. Borrower . -
hereby-waives any defense to the enforcement of the City Documents related to alleged
mvahd1ty of the C1ty Documents - ‘

« (c) No actron suit or proceeding is pendmg or Borrower has not
received wriften notice of a threatened that m1ght affect Borrower or the PIOJ ect
B adversely in any material respect

- (@) Borrower is not in default under any agreement to wh1ch itisa -
party including any lease of real property

‘(¢) - None of Borrower, Borrower's pr1n01pals or Borrower's general
contractor has been suspended or debarred by the Department of Industrial Relations or
any Governmental Agency, nor has Borrower, any of its principals or its general -
contractor been suspended, dlsc1phned or proh1b1ted from contractmg w1th any
Governmental A gency.

. (t) The Funding Amount, together with all other committed sourées of
financing for the Predevelopment Activities of the Project, are sufficiént to complete such
predevelopment act1v1t1es of the Project in accordance with thlS Agreement. '

(g)  All statements and representations made by Borrower n
~conneéction with. the Loan remain true and correct as of the date of this Agreement
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- ARTICLE 21 NOTICES.

21.1 Wntten Notice. All not1ces requrred by this Agreement must be made m
writing and may be communicated by personal delivery, facsimile (if followed within one
“(1) business day by first class mail) or by United States ceitified mail, postage prepaid,
return receipt requested:- Delivery will bé deemed compleéte as of the earlier of actual
receipt (or refusal to accept proper delivery) or five (5) days after mailing, pr: -ovided that
any notice that is received after 5 p.m. on any day or on any weekend or holiday will be
deemed to have been received on the next succeedrng buisiness day. Notices must be
addressed as follows: o

- To the City: Mayor's Office of Housrng : s
L o 1 South Van Ness Avenue, 5™ Floor r
.. San Franc1sco CA 94103
Attn: Director:

"~ To Borrower: Booker T. Washington Community Sexvice Center .
800 Presidio Avenue
San Francisco, CA, 94115
Attn: Executive Director '

- With a Copyto:- - Luce, Forward,, Ha.mrlton & Scnpps LLP
(which shall not 121 Spear Street, Suite 200
constitute notice) San Francisco, CA 94105
- Attn' Alice Suet Yee Barkley, Esq.

or any other address a party desrgnates from time to time by wntten notlce sent to the
+ other party in manner set forth in thrs Sectron :

212 ‘Required Notices. Borrower agrees to provide notice to the City in

* accordance with Section 21.1 of the occurrence of any change or circumstance that:

(2) will have an adverse effect on the physical condition or intended use of the Project; or
~ (b) will have a material adverse effect on Borrower's operation of the' Property or ab111ty :
,to repay the Loan. - :

L0
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ARTICLE 22 HAZARDOUS SUBSTANCES.

. 22 1 Bomrower's Representauons.. BorroWer represents and warrants to the City
- that, to the best of Borrower's actual knowledge, without independent investigation or »
" inquiry as of the Agreement Date, the following statements are true and correct except as
disclosed in the Phase I report completed January 2007, by All West or otherwisein =
‘writing: - (2) the Site is not in violation of any Environmental Laws; (b) the Site is not -
now, nor has it been, used for the manufacture; use, storage, discharge, deposit,
. transportation or disposal of any Hazardous Substances, except in limited quantities
customarily used in residences and offices and in compliance with Environmental Laws;
(¢) the Site does not consist of any landfill or contain any underground storage tanks;
(d) the improvements on the Site do not consist of any asbestos-containing materials or
building materials that contain any other Hazardous Substances; (e) no release of any
" Hazardous Substances in the improvements on the Site has occurred or in, on, under or
. about the Site; and (f) the Site is not subject to any claim by any Governmental Agency
" or third rfarty related to any Environméntal Activity or any inquiry by any Governmental
Agency (including the California Department of Toxic Substances Control and the
Regronal Water Quality Coritrol Board) with respect to the presence of Hazardous
Substances in the improvements on the Site or in, on, undet or about the Site, or the
gratron of Hazardous Substances from or to other real property '

222 Covenant Unless the City otherwrse consents in writing, at all times from

and after the date of this Agreement, at'its sole expense, Borrower must: (a) comply with

all applicable Environmental Laws relatmg to the Site and the Project, and not engage in
or otherwise permit the occurrence of any Environmental Activity.in violation of any

- applicable Environmental Laws or that is not customary and incidental to the intended

use of the Site. provza'ed that nothing contained in this Section will prevent Borrower
from contesting, in’ good faith and by appropriate proceedings, any mterpretatlon or
application of Environmental Laws; and (b) deliver to the City notice of the discovery by
Borrower of any event rendering any representation contained in this Sectron incorrect in -
- any respect promptly followrng Borrower s drscovery ' :

ARTICLE 23 INDEMNITY. .

-23.1 Bomower's Obligations. Borrower must Indemnify the City and its
respective officers, agents and employees (individually or collectively, an "Indemnitee")
.agamst any and all Losses arising out of: (a) any default by Borrower in the observance
or performance of any of Borrower's obligations under the City Documents (including
those covenants set forth in Article 22 above); (b) any fallure of any representation by
* ‘Borrower to be correct in all respects when made; (c) injury-or death to persons or '

damage to property or other loss occurring on or. in connection with the Site or the
Project, whether causéd by the negligence or any other act or omission of Borrower or -
“any other person or by negligent, faulty, madequate or defective design, building, -
construction, rehabilitation or maintenance or any other condition or otherwise; (d) any
“claim of any surety in connection with any bond relating to the construction or '

AL
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- 'rehabilitation of any improvements or offsite improvements; (e) any claim, demand or
cause of action, or any action or other proceeding, whether meritorious.or not, brought or
asserted against any Indemnitee that relates to or arises out of the City Documents, the
Loan, the Site or the Project or any transaction contemplated by, or the relationship

“between Borrower and the City or any-action or inaction by the City under, the City
Documents; (f) the occurrence, before the expiration of the Compliance Term, of any.
Environmental Activity or any failure of Borrower or any other person to comply with all -
applicable Environmental Laws relating to the Proj ect or the Site; (g) thé occurrence, '
after the Compliance Term, of any Environmental Activity resulting directly or indirectly
from any Environmental Activity occurring before the Compliance Term; (h) any liability
of any nature ansmg from Borrower’s contest of orrelating to the application of any:

-Law, including any contest perm1tted under Sections 9.1, 18.1 and 22.2; or (i) any claim,
demand or cause of action, or any investigation, inquiry, order, hearing, action or other
proceeding by or before any Governmental Agency, whether mieritorious or not, that
directly or indirectly relates to, arises from or is based on the occurrence or allegation of
any of the matters described in clauses (a) through ¢(h) above, provided that no
Indemnitee will be entitled to indemnification under this Section for matters caused
solely by its own active negligence or willful misconduct. In the event any action or -

~ proceeding is brought against an Indemnitee by reason of a'claim arising out of any Loss

for which Borrower has indemnified the Indemnitees, upon written notice, Borrower

* must answer and otherwise defend the action or proceeding using counsel approved in

writing by the Indemnitee at Borrower's sole expense. Each Indemnitee will have the

right, exercised in its sole discretion, but without being required to do so, to defend,
adjust, settle or compromise any claim, obligation, debt, demand, suit or judgment
against the Indemnitee in connection with the matters covered by this A greement. The
provisions of this Section will survive the repayment of the Loan and/or termmanontof
this Agreement.

23.2 No Lumtatlon Borrower's obhgatrons rmder Sectmn 23. 1 are not hmrtedr
by the insurance requirements under this Agreement : o

ARTICLE 24 GENERAL PROVISIONS

24.1 Subordmatlon The Deed of Trust may be subordmated to other financing "
secured by and used for development of the Project (in each case, a "Senior Lien"), but
only on condrtlon that all of the followmg conditions are sahsﬁed

(a) ~ All of the proceeds .of the proposed Senior Lien, less any
_transaction costs, must be used to provide acqulsmon, construction and/or permanent
' financing for the PIO_] ect.

M) The terms of the proposed Senior Lien and any subordination.
agreement must be reviewed and approved by MOH and approved as to form by the C1ty
Attomeys Office. .

—30
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" (© The proposed lender (each, a "Semor Lender") must be a state or
: federally chartered financial institution, a nonprofit corporation or a public entity that is.
not affiliated with Borrower or any of Borrower's affiliates, other than as a depositor or a
lender.

(d) - Borrower must demonstrate to MOH's reasonable satisfaction that =
subordination of the Deed of Trustis necessary to-secure adequate acquisition, )
~ construction, rehabilitation and/or permanent financing to ensure the viability of the
Project, including the operation of the Project as affordable housing,-as required by the
. City Documents. To ‘satisfy this requirement, Borrower must provide to MOH, in '

- addition to any other information reasonably required by MOH, evidence demonstrating
that the proposed amount of the Senior Loan is necessary to provide adequate acquisition,
construction, rehabilitation and/or permanent financing to ensure the viability of the
Project, and adequate financing for the Project Would not be available without the

T proposed subordmatron

(e) The subordmatmn agreement(s) must be structured to minimize the
risk that the Deed of Trust would be extinguished as a result of a foreclosure by the
Senior Lender or other holder of the Senior Lien. To satisfy this requuement, the
subordination agreement must provide the City with adequate rights to cure any defaults -
by Borrower, including: (i) providing MOH or its successor with copies of any notices of
default at the same time and in the same manner as provided to Borrower; and
(ii) providing the City with a cure period at least equal to that provided to Borrower to
cure any default. . o ' '

(D The subordmatmn(s) descnbed in this Sect1on may be effectwe
only durmg the original term of the Senior Loan and any extensron of its term approved
n Wntmg by MOH. '

(g) No subordination may limit the effect of the Deed of Trust before a

-

foreclosure.

(h)  Following review and approval by MOH and approval as to form '
by the City Attorney's Office, the Director of MOH or his/her successor or designee will
be authorized to execute the approved subordmatlon agreement W1thout the necessrty of
any further actron or approval :

- 24.2 No Third Party Beneficiaries. Nothing contained in this Agreement, nor
any act of the City, may be interpreted or construed as creating the relationship of third
arty beneficiary, limited or general partnership, joint venture, employer and employee,
or prmcrpal and agent between the City and Borrower or Borrower's agents, employees or
- contractors.

S | _24.3 No Claims by Third Parties. Nothing contained in thrs Agreement creatés
. or justifies any claim against the City by any person or entity with respect to the purchase

LD
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.of materials, supplies or equipment, or the fumlshmg or the performance of any Work or
services with respect to the PredeveloPment Activities of the Project. Borrower must
include this requirement as a provision in any contracts for the Predevelopment Activities
of the Pro;ect

_ 244 Entire Apreement. This'Agreement and its Exhibits incorporate the terms -~
of all agreements made by the City and Borrower with regard to the subject matter of this

Agreement. No alteration or variation of the terms of this Agreement will be valid unless

~ made in writing and s1gned by the parties hereto. No oral understandings or agreements
not incorporated herein will be binding on the City or Borrower.

~ 24.5 - City Obligations. The City's sole obligation under this Agreement is
limited to providing the funds as described in this Agreement, up to the Funding Amount.
Under no circumstances, including breach of this Agreement, will the City be liableto
" Borrower for any special or consequential damages ansmg out of actions or fallure to act
by the City in connectlon with any of the City Documents :

24.6 Borrower Solely Re3pon51b1e Boirower has the right to’ exerc1se full
control of employment direction, compensation and discharge of all persoxs assisting in
the performance contemplated under this Agreement. Borrower is solely responsible for:
" (a) its own acts and those of its agents, employees and contractors and all matters relating -
. to their performance, including compliance with Social Secuirity, Wlthholdmg and all -
other Laws governing these matters and requu'mg that contractors include in each
contract that they will be solely responsible for similar matters relating to their
employees; (b) any losses or damages incurred by Borrower, any of its contractors. or.
subcontractors and the City and its officers, representatives, agents and employees on
account of any act, error or omission of Borrower in the performance of this Agreement
or any other City Document and the Predevelopment Activities of the Project; and (c) all
- costs and expenses relating to Borrower's performance of obligations under the C1ty

Documents, the delivery to the City of documents, information or items under or in
connection with any of the City Documents and taxes, fees, costs or other charges = |
payable in connection with the execution, delivery, filing and/or recordmg of any C1ty
: Docurnent or document requlred under any City Document :

R 24.7 No Inconsistent Agreements; Borro‘Wer warrants that it has not executed
" and will not execute any other agreement(s) with provisions materially contradictory or in
. opposition to the provisions of this Agreement. '

24.8 Inconsistencies in City Documents. In the event of any conflict between
the terms of this Agreement and any other City Document, the terms of this Agreement
control unless otherwise stated; provided, however, that any prows1on in this Agreement
in conflict w1th any Law will be mterpreted subject to that Law.

24.9 - Governing Law. This Agreement is governed by California law Wlthout
regard- to its ch01ce of law rules. :

34
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24.10 Jointand Several LlabﬂlW If Borrower consists of more than one person )
or entity, each is Jomtly and severally liable to the C1ty for the faithful performance of
this Agreement. _

24 11 Suiccessors. Exceot as other\mse limited herem the orovrsrons of this
- Agreement bind and inure to the benefit of the undersigned partles and their heirs,
executors, administrators, legal representatives, successors and assigns. - This provision
~ does not relieve Borrower of its obligation under the City Documents to obtain the City's
- ‘prior written consent to any assignment or other transfer of Bomrower's 1nterests in the
Loan, the Slte or the ownership interests in Borrower :
~—
24 12 Attorneys Fee Ifany Iegal action is commenced to enforce any of the
terms of this Agreement or rights arising from any party's actions in connection with this’
"Agreement, the prevailing party wilk have the right to recover its reasonable attorneys'
fees (including allocated fees of the City Attorney's Office) and costs of suit from the
_ other party, whether incurred in a judicial, arbitration, mediation or banktuptcy
'proceedmg or on appeal. For the purposes of this Agreement, reasonable fees of .
attorneys in.the City Attorney's office will be based on the fees regularly charged by .
_private attorneys with the equivalent number of years of experience in the subject matter
of law for which the C1ty Attorney's services were rendered, who practice in the City of
San Francisco in'law firms with approximately the same number of attorneys as
_ employed by the City Attorney's Office. An award of attorneys' 'fees and costs will bear -
" interest at the default rate under the Note ﬁ:orn the date of the award until pa1d

: 2413 everablhg The 1nva11d1ty or unenforceablhty of any one or more
: prov1s1ons of this Agreement will in no way. affect any other prov151on

, 24.14 Time. Tune is of the essence in this Agreement Whenever the date on
which an action must be performed falls on a Saturday, Sunday or federal hohday, the -
date for performance W111 be deemed to be the next succeedJng business day.

24 15 Further Assurances Borrower agrees to: - (a) pursue in an effective and
continuous.manner; (b) use best efforts to achieve; and (c) take all actions reasonably
required by the C1ty from time to time to confirm or otherwise carry out the purpose of
this Agreement .

24.16 Binding Covenants. The provisions of the City Documents constitute
covenants running with the land and will be binding upon, Borrower and Borrower's
successors and assigns, and all parties having or acquiring any right, title or interest’ in

" whatever form, including leasehold interests (other than Tenants and approved ‘
commercial tenants), in or to any part of the Site, except that the same will terminate and

.. become void automatically at the expiration of the Compliance Term of this Agreement -
© " Any attempt to transfer any right, title or mterest 1n the Slte mn v101at10n of these - '

‘ covenants will be void.

I
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24.17 Consent. Exceptas expressly provided otherwise, whenever consentor -
approval of a party is required in any City Document, that party agrees not to withhold or
delay its consent or approval unreasonably

- 24. 18 Countem ThlS Agreement may | be executed in any number of -
. counterparts all of which w111 constltute but one agreement. ‘

7 24. 19 ‘Borrower’s Personnel ‘The Project shall be unplemented only by
competent personnel under the d1rect10n and supervision of Borrower. -

24. 20 Borrower s Board of D1rectors Borrower shall at all times be govemed
by a legally constituted and fiscally responsible board of directors. Such board of -
directors shall meet regularly and maintain appropriate membershlp, as established
‘Borrower’s bylaws and other governing documents, and shall adhere to applicable
" provisions of federal, state and local laws governing nonprofit corporations. Borrower’s
board of directors shall exercise such oversight responsibility with regard to this
- Agreement as is necessary to-ensure full and prompt performance by Borrower of its
. obhgatlons under thls Agreement

: 2421 Clt_'\[ s Recourse. The C1ty s Tecourse agamst Borrower followmg an Event
of Default is limited as set forth more specrﬁcally in the Note.

24.22 Ex]:ub1ts The followmg exhlblts are attached to this Agreernent and
- mcorporated by reference: :

. EXHIB]_TS

'Schedules of Income and Rent Restrictions -
Table of Sources and Uses of Funds B-2 . Intentionally Deleted
Intentionally Deleted : S
Tenant Income Certification :

* First Source Hiring Requirements and Numencal Goals
Governmental Requirements
Insurance Requirements ' :
Lobbying/Debarment Certlﬁcatlon Form
. Intentionally Deleted

.

\l}UUd
W -

moMEUO

ARTICLE 25 PARTIAL RELEASE.

25.1.. Partial Release. City aclcnowledges that “the Borrower will cause a
~ subdivision to the Site to create a housing parcel (the “Housing Parcel”), for the Project
and a community center parcel (the “Community Center Parcel”), for the commumity
center, with common areas. Notthhstandmg anything contained in the City Documents
to the contrary, City agrees to release and reconvey the lien of the Deed of Trust on
Borrower s fee interest in Commumty Center Parcel (the “Partial Release™), upon written

_ 34
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request of the Borrower, and subject to Borrower’s satisfaction of all of the following
~ conditions prior to or contemporaneously with tecordation of the instrument of Partial

* - Release:

(a) . A final subdivision'map or parcel map (the “Map”) shall have been
prepared and approved in writing by the San Francisco Department of Public Works and
each governmental or quasi-governmental agency having jurisdiction over the Site, and
the Map shall have been duly recorded; = ‘ ‘ '

: _ . ) - City receives an endorsement to: the Title P_oli'cy insuring the - -

* continued priority of the lien of the Deed of Trust for the full amount of the Loan;

) (c) _ Borrower shall 'h,avé. providcd. such évi&ence‘ as City ‘may
reasonably require that all conditions to the Partial Release have been satisfied or will be

satiéﬁed contemporaneously therewith;

, @ Bo'frowe_f shall pay all expex_lsés relating to the Partial Releasé and °
the issnance of the endorsement to the Title Policy; : : '

(e) the 'Special Use DisﬁictvLegislation has beéﬁ approved by the City; -

\ .. (D there is. no u;icuréd defaulf or. potential Event of Default by
Borrower under the City Documents; and . " . : o

(e the Community Center Parcel is being used for ‘commercial, and
" not residential, purposes; and. . ' . : o

@ Bomower has provided City with sufficient  evidence
demonstrating that the Loan has not be.used to benefit the Community Center Parcel.

‘[Signatures follow 6n next page] - =
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IN.-WITNESS WI—IEREOF the parties hereto have executed thls Agreement at San
Franc1sco Cahforma as of the date first Wntten above. ' :

. THE CITY: .
CITY AND COUNTY OF SAN .
FRANCISCO, a municipal cotporation ..

- By:

BORROWER

"BOOKERT WASH]NGTON COMMUNITY -

SERVICE CENTER,
a Cahforma nonproﬁt pubhc benefit corporatlon '

" Gavin Newsom - By:__
Mayor Name:
Title:
By By:
. Douglas Shoemaker. - Name:
~ Director, Mztyors Office of Housmg Title: _
APPROVED AS TO FORM:
DENNTS J. HERRERA
City Attomey
By:
‘Evan Gross-
Deputy City Attomey
36
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EXHIBITA =
Schedules.of Income and Rent Restrictions

1. Income and Rent Restrictions. Maximum rent is 30% of maximum income level.
Asused in this Agreement, the term "Qualified Tenant" includes each category of Tenant

LIRS £ X

included below:

Unit Size | No.of ‘Maximum Tncome Leve_i

Units
.| TAY 24 . {50% of Median Income
-| Studio R :
Affordable |.13 50% of Median Income
Studio ' o
Affordable |11 -60% of Median Income

| Studio

- 37
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EXHIBIT B-1
Table of Sources and Uses»of Funds

Exhibit B-1
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EXHIBIT B-2

Iﬁténﬁonallv D_elett_:d .

Exhibit B-2.
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| EXHIBITB-3

Intentionally Deleted

Exhibit B-3
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. EXHIBIT C

Tenant Incorae Certification Form

(To be attached.) -
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EXHIBITD

Intentionally D eleted

bxmblfb ’
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- EXHIBIT E-

- Intentiopally Deleted

Taleo i T
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- EXHIBITF
~ Insurance Requirements -

‘ S—ul)ject to approval by the City's Risk M_anager of the insurers and policy forms,
' Borrower must obtain and miaintain, or caused to be maintained, the insurance and bonds as set
- forth below throughout the Compliance Term of this Agreement at no expense fo the City:

1. Bomower, Contractors.

. - (a)  to the extent Borrower or its contractors and subcontractors have .

"employées" as defined in the California Labor Code, workers'.compensation insurance with -
- employer's liability limits not less than One Million Dollars ($1,000,000) each accident [Risk
/Manager wrllmg to reduce to $500 000 only if'necessary, dependmg on risk];

N , (b) commercial general liability 1 insurance, with 11m1ts set forth below
* combined single limit for bodily injury and property damage, including coverage for contractual

~+ liability; personal injury; fire damage legal liability; advertisers' liability; owrers' and

. contractors' protective liability; broad form property damage; explosion, collapse and-
: ‘_underground (XCU) products and completed operatrons as follows:

(1) ' not less than. One Million Dollars ($l 000 000) each o occurrence
. before the start of demolrtron/constructron/rehab1htatror1 if the Site is unoccupled

(i1) - not less than Two Mrlllon Dollars ($2 000 OOO) each occurreoce at
'all times during demolrtlon/constructron/rehab111tat1011 and occupancy of the S1te/or1gomg ‘
0peratrons of the Project; :

. -(©) business automobrle lrab111ty insurance, with limits not less than One
Million Dollars ($1,000,000) each occurrence, combined single limit for bodily injury and
property damage, including owned, hired and non—owned auto coverage as applicable;

_ : (d) professronal liability 1 insurance for all architects employed in connection

. with the PrOJect, with limits nof less than One Million Dollars ($1,000,000) (or, in the case of
any other professionals, $1,000,000) each claim with respect to negligent acts, errors or
omissions-in connection with professional services to be provided in connection with the Project.
© Any deductible over Frﬂy Thousand Dollars ($5 0 000) each claim must be reviewed by Risk
Management; and - ,

! . (e) a blanket ﬁdelrty bond covermg Borrower s officers and employees:
against dishonesty with respect to the Funds, in the amount of Seventy Five Thousand Dollars -
($75,000) each loss, with any deductible not to exceed Five Thousand Dollars ($5 OOO) each loss,
mcludmg the Crty as additional obligee or loss payee. : :




4. . General Requirements.

_ (a) - General and automobile liability policies of Borrower, contractors,
commercial tenants and property managers must inchude the City, including its Boards,
commissions, officers, agents and employees, as an additional insured by endorsement’
acceptable to the City. ' : ' o

o - (b)  All policies required by this Agreement must be endorsed to provide no
- less tham thirty (30) days' written notice to the City before cancellation or intended non-renewal
- is effective. ' ' ‘ '

: (©. With respect to any propérty insurance, Borrower hereby waives all rights
of subrogation against the City to the extent of any loss covered by Borrower's insurance, except
to the extent subrogation would aifect the scope or-validity of insurance. - '

‘(d)  Approval of Borrower's i;tsﬁrémce by the City will not relieve or decrease
* the liability of Borrower under this Agreement. o

: o (e) Any and-ail insurance policies called for herein must contain a clause
providing that the City and its officers, agents and employees will not be liable for any required
premium.. C , - ' ' ' ' .

- " (f) © The City reserves the right to require an increase in insurance coverage in -
the event the City determines that conditions show canse for an increase, unless Borrower
demonstrates to the City’s satisfaction that the-increased coverage is commercially unreasonable
and unavailable to Borrower. : : : '

‘ . ' (g)' Al Tiability policies must provide that the insurance is primary to any

" other insurance available to the additional insureds with respect to claims arising out of this

- Agreement, and that insurance applies separately to each insured against whom claim is'made or -
suit is brought and that an act of omission of one of the named insureds that would void or

-otherwise reduce coverage will not void or reduce coverage as to any other insured, but the

inclusion of more than one insured will not operate to increase the insurer's limit of liability.

(h)  Any policy in a form of coverage that includes a general annual aggregate
limit or provides that claims investigation or legal defense costs are included in the general
- annual aggregate limit must be in amounts that are double the occurrence or claims limits
specified above. | - : :

. (i)  All claims based on acts, omissions, injury or damage occurring or arising
in whole or in part during the policy period must be covered. If any required insurance is
provided under a claims-made policy, coverage must be maintained continuously for a period
ending no less than three (3) years after recordation of a notice of completion for builder's risk or
the Compliance Term for general liability and property insurance. ' o

h I W S il
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o G Borrovs;er' must provide the City with copies 6f .endorsements foreach
required insurance policy and make each policy available for inspection and copying promptly
upon request. o ‘

Exhibit F’

Page 3 .‘
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" EXHIBIT G
Lobbvmg/gebannent Certlﬁcahon Form

The 'undersigned certifies, to the best of his or her knowledge and be]ie.f that:

L
~ undersigned, to any person for influencing or attempting to influence an officer or employee

No Iederal appropnated funds have been paid or will be paid, by or on behalf of the

of any agency, a member of Congress, an officer or employee of Conggess, or an employee .
of a member of Congress in connection with the awarding of any federal contract, the making
of any federal grant; the making of any federal loan, the entering into of any cooperative
agreement and the extension, continuation, rénewal, amendment or modification of any T
federal contract, grant, loan or cooperative agreement '

- If any fu.nds other than federal appropnated funds have been pa1d or will be pald to any.

person for influencing or attempting to influence an officer or employee of any agency, a
member of Congress, an officer or employee of Congress or an employee of a member of
Congress in connection with this federal contract, grant, loan or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “D1sclosure of Lobbymg
Activities,” in accorda.nce with its instructions.

This lobbyzng certzﬁcatzon isa materzal representanon of. fact upon whzch relzance was placed
when this transaction was made or entered into. Submission of this certification is a prerequisite
. for making or entering into this transaction imposed under Section 1352, Title-31, U.S. Code.

. Any person who fails to file the required certification shall be subject 10 a civil pena[ty of not les.s' _

~ than $10,000 and not more than $100,000 for such Jailure.

3.

Ne1ther the unders1gued nor 1ts principals is listed by the General Services Administration as
debarred, suspended, ineligible or voluntarily excluded from receiving the Funds on the
Agreement Date: The undersigned will review the list to ensure that any contractor or

- subcontractor who bids for a contract in excess of $100,000 is not debarred, suspended,

ineligible or voluntarily excluded from participating in federal programs and activities and i
will obtain the certification of each contractor or subcontractor whose bid is accepted that
such contractor or subcontractor is not debarred, suspended, ineligible or voluntarily

rexcluded from participating in federal programs and activities. -

" Borrower:

.. By:_

_Booker T. Washington Commumty Service Center

Name:

o Title:

Date:

. Exhibit G
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Intentionaﬂir Déleted
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ATTACHMENT E: MOTION NO. 18340 (EIR-CERTIFICATION)-
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m

SAN FRANCISCO
PLANNING DEPARTMENT

Planmng Commnssron Motlon No 18340
" HEARING DATE Apnlzs 2011

' HearingDate: . April 28,2011

" CaseNo: - 2006.0868E -
Project Address: - 800 Presidio Ave_nue
Zoming: | RMHL
Height/Bulke - 40X
BlockiLot: - . 1073/13 : ) Co
. Project Sponsor: * Equity Community Builders, LLC o
S .38 Keyes Avenue, Suite 201

S ~ * San Francisco, CA 94129
* Sponsor Contact: . Alice Barkley, Esq. — (415) 356-0970

. Staff Confact: Michael Jacinto - (415) 575-9033 '
' : M&_o@sfgﬂgg

ADOPTING FINDINGS RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT
. REPORT FOR THE PROPOSED BOOKER T. WASHINGTON COMMUNITY CENTER MIXED-USE
PROJECT AT 800 PRESIDIO AVENUE. THE PROJECT ENTAILS DEMOLITION OF AN EXISTING
.12,600-SQUARE-FOOT COMMUNITY CENTER AND CONSTRUCTION OF :A° 55-FOOT-TALL,
68,200-SQUARE-FOOT BUILDING CONTAINING 20, 725-SQUARE FEET OF COMMUNITY CENTER
-AND GYMNASIUM SPACE AND 32, 021-SQUARE FEET .OF RES]DENT!AL SPACE ON ITS-UPPER
FLOORS, THE HOUSING COMPONENT OF THE PROJECT 'WOULD CONTAIN 50 AFFORDABLE

HOUSING UNITS FOR EMANCIPATED FOSTER YOUTH AND HOUSEHOLDS ON TS UPPER LEVELS :

AND 21 -OFF-STREET PARKING SPACES IN A BASEMENT GARAGE. THE PROJECT. REQUIRES
AMENDMENTS TO THE PLANN!NG CODE THROUGH THE ESTABLISHMENT OF A “PRESIDIO-
" SUTTER AFFORDABLE HOUSING SPECIAL USE DISTRICT” TO ADDRESS A RECLASSIFICATION

OF THE SITE'S 40-FOOT HEIGHT LIMIT TO 55 FEET-AND TO INCREASE THE RESDIENT!AL DENSITY .

BEYOND. PERMITTED LIMITS ESTABLISHED BY: THE PLANNING CODE, WHICH WOULD REQUIRE

APPROVAL BY' THE BOARD OF "SUPERVISORS. THE PROJECT WOULD ALSO REQUEST

EXPETIONS TO PLANNING CODE PROVISIONS RELATED. TO STREET TREES, REAR YARD,
. USABLE OPEN SPACE AND DWELLING UNIT EXPOSURE “THROUGH ;A PLANNED UNIT
DEVELOFMENT (PUD) SUBJECT TO APPRO\’AL BY THE PLANNING COMMISSION a

MOVED, that the San Frandsco Planmng Comrmssmn (hereinafter “Commission”) hereby :

‘.,CERTIFIES the Final Environmental Impact Report identified as Case No.  2006. 0868E at
. "800 Presidio Avenue (heremafte.r ”Projecf ). based upon the followmg fmdmgs

1 The City and County of San Franasco actmg through the Pla.nrung Department (heremafter- .
“Depaitment”) fulfilled all proce_dural requirements of the California Epvxronmental Quality

1650 Mission St

" Suite 400

San Fancisco,
CA 54103-2479

Reteption;

415.55B.6378,

Fax.
415.558.6409

- Planning

Information:

4155586377
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Motion No. 18340 . ' o - " CASE NO.2006.0868E _
Heanng Date: Apnl 28, 2011 . : : ©. . 800 Presidio Avenue

‘Act (Cal. Pub Res. Code Sectlon ZlOOO et seq, heremafter “CEQA™), the State CEQA .

(@3 A,-J"V..- ({Cal Admin ("m-ln Ttz 14 Combine TEN A+ - bl PITOVA (Tesddolines”)
l_l_I.LK\.‘J \\.—E‘A ATty LICALINILE LUV L DL&‘ , \J.ICL‘_LIIE-LLLL \_h\‘ﬂ ATLAACLTLALA T I

.and Chapter 31 of the San Frantisco Administrative Code (heremafter ,”Chapter 317).

A The Department determmed that an Envrronmental Tmpact Reoort (heremafter ,EI.R”)
. was requrred and provrded public notice of that determmahon by pubhcatLon ma
_newspaper of general drculation on March 8, 2008.

. On June 23, 2010, the Deparhnent published the Draft Environmental Impact Report
) (hereinafter “"DEIR"} and provided public notice in a ﬁeWspaper of gen'e'iel drculation of
. the availability of the DEIR for public review and comument and of the date and time of the
Planning Commission public hearing ‘on the DEIR; this notice ‘was rnarled to the .
Department’ s list of persons requestmg such notice.

. C. Notices of avaﬂabxhty of the DEIR and of the date and time of the pubhc hearmg were
B posted near the pro]ect sife by Departmient staff on June 23, 2010.

D." On June 23, 2010 copies of the DEIR wete mailed or otherwrse dehvered to a hst of
. persons requestlng it, to those noted on the distribstion list in the DEIR, to adjacent
’ .' property owners, and to govemment agencies, the latter both drrecﬂy and through the " -
Siate Clearmghouse. , :

E. Notlce of Compleuon was filed with’ the State . Secre’cary of Resources via the State
’ Clearmghouse on]uneZZ,?_OIO -

2. The Commission held a du.ly adverhsed pubhc hearmg on said DEIR on Aitgust 5, 2010 at
o ‘which opportunity for public comment was given, and public comment was received on the
. DE]R_ The penod for acceptance of- wntten comments ended on August 10, 2010.

-3, The Department prepared responses to coinments on envrronmental issues recewed at the
pubhc héaring and in writing during the 48-day publrc review penod for the DEIR, prepared :
Tevisiohs to the text of the DEIR in response to comments received or based on additional .

' information that became available during the public review period, and corrected errors in
the DEIR. This material was presented in & Draft Comments and Responses document,
published on April 14, 2011, distributed to-the Commission and all parties who commiented
on the DEIR, and made avarlable to others upon request at the Department

4 A Final Environmhental Impact Report has been prepared by the Deparhnent consrstng of the
~ Draft Enmronmental Impact Report, any consultations and comments received duxing the
review process, any additional mformahon that became avaﬂable, and the Comments and

Responses document:

5. Project Envrromnental Impact Report files have been made avaﬂable for ‘review by the -
Commission and the public. These files are available for public review at the Department at
1650 Mission Street, and are part of the record before the Comumission. -

SAN

P .
PLANNING DEPARTMENT
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Motion No. 18340 B . . CASE NO. 2006.0868E
Hearing Date: April 28,2011 . - . E : 800 Presidio Avenue -

. 6. On April 28, 2011, the Comxmssxon reviewed and con51dered the Final Envuonmen’cal Impact
B Report and hereby does find that the contents of said’ report and the procedu.res throtigh
which the Final Environmental Impact Report was prepared, publicized, and reviewed
comply with the provisions of CEQA, the CEQA Guldehnes, and Chapter 31 of the San
Francisco Adxmmstratxve Code.

7. Subsequent to publjcau'(_m of the Draft EIR, the project sponsor proposed minor modifications
to the project in response to public comment. These changes are described: as the “Modified
Project”, ‘and are included in the Final Envuonmental Impact Report (see Section C of the

- Comments and Rsponses document)

°8. The P!amung Comrmssnon hereby does ﬁnd that the Final Envutonmental Impact Report
concerning Case File No. 2006.868E ~ Booker T. Washmgton Commumty Center Project
reflects the mdependent judgment and analysis of the City. and County of San Franclsco is
adequate, accurate and ob)ectlve and that the Comments and Responss document contains
no significant revisions to the DEIR, and hereby does CERTIFY THE COMPLETION of said
Final Envuonmenial I.mpact Report in comphance with CEQA and the CEQA Guidelines. - °

' 9. -'I'he Comm1ssxon, in cerhfymg the completlon of said- Final Environmental Impact Report,
hereby does find that the project described in the Environmental Impact Rep ort:

A WII have a pro;ect—speclﬁc significant effect on the envuonment re[ated to the demolition
of the existing Booker T. Washington Communiity Center building, conSLdered a potenhal
historical rsource for purposes of the CEQA analyms and s

B. Will have a signiﬁ_cant effect on the envir-onment in that it would contrib;lte eonsiderably
to an advéerse cummulafive iznpact on  historic . architechiral - resources idenﬁﬁed for

purposes of the CEQA analysis within the _conte?ct of the Western Addition neighﬁorhood. _

I hereby certify that the foregomg Motion was ADOPTED by the Planmng Comntusswn at its '
regular meeting of Apnl 28, 2011. .o : . '

W /L; ]

- Lmda Avery -
Commission Secre

© AYES: . Antonini, Bordon, Miguel, More, Olague, Sugaya
CNOES: - . B )

‘ ABS . . .

RECUSED' - Fong

ADOPTED: April 26, 2011

SAN FRANCISCD . ' ) o . ’ . . 3

NG DEPARTMENT
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ATTACHMENT F: RESOLUTION NO. 18341 (CEQA FINDINGS)
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SAN FRANCISCO
,PLA&N!NG DEPAR‘E‘MENT

Plann-’ing COmmission_

* 1650 Mission St

Suite 400
‘ _ L o Satt Francisco,
Text Amendment/Rezoning - Chséitaz47s
Resolution No. 18341 Reowllor:
_ o - 4155588378

HEARING DATE APRIL 28, 2011 e
| ) | 4155585408

Date: _ April 28,2011 * Plenring
Case No.: 2006.0868TZ . infonmalon:” -
4155565377

Project Address: = 800 PRESIDIO AVENUE
Current Zoning:- RM-1 (Residential, Mixed, Low-Density)
S | 40-X Height and Bulk District
Proposed Zoning:  Presidio-Sutter Special Use District
' ‘ RM-1 (Residential Mixed, Low-Density)
40-X/55-X Height and Bulk District -

" Block/Lot: - 1073/013
. Project Sponsor: -~ Booker T. Washington Community Service Center
- . 800 Presidio Avenue '

, San Francisco, CA 94115
Sponsor: Contact:  Alice Barkley, Esq. — (415) 356-4635
Staff Contact: Glenn Cabreros — (415) 558- 6169
: glenﬁ.cabreros@sfzov.org '

ADOPTING ENVIRONMENTAL FINDINGS RELATED TO THE PROPOSED BOOKER T.
 WASHINGTON COMMUNITY SERVICES CENTER MIXED-USE PROJECT AT 800 PRESIDIO
AVENUE. THE PROJECT INCLUDES DEMOLITION OF AN EXISTING 12,600-SQUARE-FOOT
COMMUNITY CENTER AND CONSTRUCTION OF A 55-FOOT-TALL, 68,206-SQUARE-FOOT
. BUILDING CONTAINING 20,726-SQUARE FEET OF COMMUNITY CENTER AND, GYMNASIUM
SPACE AND 32,684-SQUARE FEET OF RESIDENTIAL SPACE ON ITS UPPER FLOORS. THE
HOUSING COMPONENT OF THE PROJECT WOULD CONTAIN UP TO 50 UNITS OF
AFFORDABLE HOUSING UNITS AT ITS UPPER LEVELS AND 21 OFE-STREET PARKING. .
'SPACES IN A BASEMENT GARAGE; AND RECOMMENDING THAT THE BOAKD- OF
SUPERVISORS APPROVE A PROPOSED ORDINANCE TO AMEND THE PLANNING-CODE BY
ADDING SECTION 249.53 CREATING THE PRESIDIO-SUTTER SPECIAL USE DISTRICT; TO
AMEND SPECIAL USE DISTRICT ZONING MAP SHEET 5U03. TO INCLUDE THE PRESIDIO-
SUTTER SPECIAL USE DISTRICT; AND TO AMEND THE HEIGHT AND BULK LIMIT FROM 40-X
TO 40-X/55-X ON HEIGHT AND BULK LIMIT ZONING MAP SHEET HT03 FOR THE PROPERTY
AT 800 PRESIDIO AVENUE, LOT 013 IN ASSESSOR'S BLOCK 1073 WITHIN THE RM-1
(RESIDENTIAL, MIXED, LOW-DENSITY) DISTRICT, AND TO MAKE AND ADOPT
ENVIRONMENTAL FINDINGS AND FINDINGS' OF CONSISTENCY WITH THE PRIORITY
POLICIES OF PLANNING CODE SECTION 101.1 AND THE GENERAL PLAN. '

WW'SfPWQE‘QiOFQ



Text Amendmenthezomg Resolutlon No. 18341 o o CASE NO. 2006.0868TZ '
Apnl 28, 2011 : CEQA Flndrngs i Prestdlo—Sutter Spemal Use District

Whereas, the Planmng Department the Lead Agency respon51ble for the unplementatton of the
. California Environmental Quality Act (“CEQA”) has undertaken the environmental review process for
the proposed Booker T. Washington Community Services Center Mixed-use Project and prowded for

apprnpnate public hearings before the I Planning Cormrussicn, and

. Whereas, the Booker T. Washmgton Commuruty Serv1ces Center (”BTWCSC”) seeks demolish an ex.rstmg _
'~ 31-foot tall, onesstory with a parhal basement building mcludrng a gymnasium at 800 Presidio Avenue

_and to construct a new mixed use building with a new community center and gymnasm_m that would-
serve the Westem Addition and surrour\dmg communities and an affordable housing component; and

, W'hereas, the gyrrmasmm is a facility that is shared with Drew. School and other schools and
orgaruzahons who.do not have a gymnasium; and : :

Whereas, the rmxed-use pro]ect would include 48 uruts of affordable housmg for low income households '
and two units for on-site managers; and - .

Whereas, 24 of the aonrdable units w111 be for Transﬂlonal Age Youthis that requlre spec1a1 programmatlc
support services; and ' :

Whereas, the actions listed in Section I(c) of Attachment A to this Motion and referred o herein as
"Approval-Actions," are part of a series of City discretionary actions in connection. with the approval of
the Booker T. Wastﬁngton Community Cen'ter Mixed-use Project; and -

Whereas, the Planning Department determmed that: an Envrronmental Impact Report (“EIR”) was
requrred for the proposed project, and provided public nofice of that determmanon by pubhcatlon ina
' newspaper of genera.l crrculatlon on March 8,2008; and o

- , Whereas, the Planrung Department on June 23, 2010, pubhshed the Draft Environmental, Impact Report :

(”DE]ZR") "The DEIR was circulated for public review in accordance with the California Environmental = |

Quality Act (“CEQA”), the State CEQA Guidelines, California Public Resources Code section 21000 et
seq., (“CEQA Guidelines”), and Chapter 31-of the San Francisco Administrative Code (“Chapter 317).
The Planning Commission held a duly advertised public hearing on said DEIR on August 5, 2010,. at
* which opportumty for pubhc comment was grven, and public comment was I‘ECEIVEd on the DEIR; and

Whereas, the Plamung Department prepared responses to comments on the DEIR and published the
- Commients and Responses document on Apnl 14, 2011, which together with the DEIR conshtute the Fmal.

Environmental Irnpact Report (”FE]R”), and

. Whereas, the sponsor has proposed minor.modifications to the project as described in the FEIR (see
discussion of "Modified Project" in Section C of the Response to’ Comments document), and the
Department finds that these changes would not result in‘any new significant impacts not disclosed in the
DEIR; impacts of greater severity than’ reported in the DEIR; or require new or substantially - altered

mitigation measures than-those included in the DEIR; and '

- Whereas, by adopting this Motion, the Planning Commission makes Environmental Findings for the ~
project 1dent1ﬁed in the Final EIR as the "Mod_tﬁed Pro]ect which is referred to herein as the Pro]ect _
and : : ‘

.-ﬁﬂrﬁa&w%” R RN : , — 5
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Text Amendment/Rezoing — Resolution No. 18341 = | ' CASE NO. 2006 08638TZ
April 28, 2011 ' CEQA Flndlngs { Presidio-Sutter Special Use Dlstnct

Whereas, the Planning Commission, on April 28, 2011, by Motion No. 18340 reviewed and considered the
FEIR and found that the contenfs of said report and the procedures through which the FEIR was
. prepared,. publicized, and reV1ewed comphed with the prowsmns of CEQA, the CEQA Guidelines and
Chapter 31;and o : :

Wrhiereas, the_Planning Commission, by Motion No. 18340 also cerﬁﬁed the FEIR and found that the EIR -
was adequate, accurate, and- objective, reflected the independent judgment of the Planning Commission,
in cornphance wrch CEQA, the CEQA Guldehnes, and ‘Chapter 31;and .o

Whereas, the Plarning Department prepared proposed Environmental Fmd_lngs, as requued by CEQA
regarding the alternatives, mitigation measures and significant environmental impacts analyzed in the
FEIR and overriding considerations for approving the Project, 1nc1ud1ng all the actions listed in
: Attachment A and a proposed Mitigation Monitoring and Reporting Program, attached as Attachment B,
which material was made available to the public and this Planning Commission for the Comnussmn 5
‘rev1ew, considerations and actions; and ‘ -

Whereas, on February 1, 2011, -Superﬁ_sor Farrell introduced an Ordinance under Board of Supervisors
(hereinafter “Board”) File Number 110116 for a text change and map ,amendr‘nen_t to create the Presidio- -
Sutter Special Use District, which would 1) create a new Planning Code Section 249.53 establishing the
Presidio-Sutter ‘Special Use District, 2) amend the Special Use District Zoning Map Sheet SU03 to r‘nap
this new Special Use District; and, 3) amend the Height and Bulk Limit from 40-X to 40-X/55-X on Height
and Bulk Zoning Map HT03 of the Clty and County of San Francisco to refer to this new Special Use

D1smct and

Whereas, the Planning Commrssmn (hereinafter ”Commlssron”) conducted a duly noticed public hearing’
at a regularly scheduled rneetmg to cons1der the proposed Ordinance for Apphcatlon No. 2006. 0868TZ
. on Apnl 28, 2011; and, : . :

Whereas, the Commission adopted the resolution ‘on April 28, 2011, to epprove the. text change and:
zoning map amendments creatmg the Pre51d1o—Sutter Special Use Dlstnct and amending the height and - '
bulk lmit to 40—X/55 X; and,

Whereas the Comnussmn has heard and considered the tesurnony presented to it at the pubhc heanng
~ and has further cons1dered written materials and oral testimony presented by Department staff and other
interested parﬂes, and .

‘Whereas, the project site consists of one Assessor’s parcel (Lot 013) of approximately 22,360 square feet in
area orn Assessor’s Block 1073. The parcel is at the east side of Presidio Avenue between Sutter and Post
Streets; and : R

W'trereas, the. Commission has reviewed all the files before it relating to all the discre’u'onary Approval
Actons in- connection with the approval of the Booker T. Washington Community Services Center
M].xed—use Pro]ect which includes the proposed Ordinance described above; and ' '

Whereas, affordable housing sped.ﬁcally desi'oned for transitional age youth with support sérvices are
woefully lacking and necessary to ensure their successful mtegrauon into and bea contributing member

" of soaety, and

S4h SRS i : ) . ' : : ‘ . .
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Text Amendment/Rezoing — Reso!utlon No.18341 . - ' CASE NO.2006.0868TZ
April 28, 2011 . - R CEQA FmdlngsIPreSIdlo-Sutter Specxal Use District

Whereas, the new Pre51dlo-Sutter Speaal Use D1str1ct (SUD) Would allow for a pro]ect that proposes to

construct- a five-story-over-basement, 55-foot tall mixed-use building to house a state-of-the-art
community facility space to support BTWCSC’S _programs, a gyrn.nasmm, and up to 50 units of housing,
for low to Very-low incomie households and transitional age youths; and -

. Whereas, the proposed map changes and text ameiidment have been found to be’ cons1stent with the
followmg relevant Ob]ectlves and Policies of the General Plan: '

URBAN'DESIGN ELEMENT

 OBJECTIVE I: _ : :
EMPHASIS OF THE CHARACTERISTIC PATTERN WHICH GIVES TO THE CITY AND ITS
NEIGHBQRHOODS AN IMAGE, A SENSE OF PURPOSE, AND A MEANS OF ORTENTATION..

"Policy 1: Recogruze and reinforce the ex15tmg street pattem, espeaa]ly as it is related to-the .
topography : ; o
The proposed SUD would allow fora height borus for aﬁ‘ordable housing projects. The height change of 15
feet (from 40-X to 55-X) is not found to be a szomﬁcant deviation from. the existing height lLimit,

particularly as the project is at a corner lot and on the uphill portion of the subject block. The hezght
change recognizes and reinforces. the exzstmg street pattern. : ‘

Pohcy 3: Recognize that bulldmgs, when seen together, produce a total effect that charactenzes
: ﬂ1e city and its districts. _ :

The SUD will allow foran uﬂ"ordable housing pro]ect up to 55 feet in hezght The ‘proposed height limit at
the project site would be harmonious with the street-face along Presidio Avenue. With regard to the.City’s
urban form, the height limit amendment would allow for a slightly taller building at the uphill edge of the
subject block and would be in keeping with the overall topography and butldmg forms of the surrounding
ared. A height increase at the. subject site is consistent with the pattern of larger-scaled, inulti-unit
buzldmgs found -on corner lots in the immediate nezghborhood As is typical in most residential

i nezghborhoods throughout the City, large corner buzldznos often: seroz as structures that deﬁne and anchor
city blocks. -

. OBJECTIVE 3:
MODERATION OF MAJOR NEW DEVELOPMENT TO COMPLEMENT THE CITY PATTERN,
THE RESOURCES TO BE CONSERVED, AND THE NEIGHBORHOOD ENVIRONMENT.

Pohcy 1: Promote harmony in the visual relatlonshlp and transmons between new a.nd older
bulld_mgs :

The proposed controls for the SUD would limit density and hezght bonuses to pro]ects zmth an aﬁ‘or dable
* component. . The controls for the dwelling unit density would allow for increased unit density for projects’
in which 60, percent of the proposed units are. permanently affordable to very low and low income
households. Establishment of the SUD would retain the base zoning for the property within the R_M 1.
Zomng District and the 40-X Hezght and Bulk District. )

1135



Text Amendment/Rezomg Resolutlon No. 18341 " CASE NO. 2006.0868TZ -
April 28, 2011 _ ‘ CEQA Findings / Presidio-Sutter Specxal Use District

The pro]ect proposed wzthm the SLID is of & modern archifectural style that relates positively to the nearby
residential buildings. The pra]ect is grounded in ihe common rhythms and elements of architectural
expression found in the surrounding neighborhood. The massing of the project is broken down fo reflect -
the patterns of each block-face with larger 11uzssz11g elements facing Presidio Avenue, a 60-foot wide
.avenue, and smaller massing facing Sutter Street, a 38-foot wide city street. The project would complemenf
and be harmonious with the surroundzng nezghborhood churacter

The massing on-the Sutter Street facade of ihe pro]ecf would be divided into two segments reﬂecﬁng the

. width of the neighboring buildings. The segment adjacent to the building immediately fo the east will be
sef back 10 feet at the residential level from the property line demising the two buildings. The street face of
the building will be set back 11 feet at the fourth floor providing a three-story expression at Sutter Street.
The ﬁﬁh ﬂoor massmg will be set back an additional 15 feet from the main rear facade.

.. The massing zzlong Presidio Avenue will be divided into three components: residential, building entrance
and community center/gymnasium. The residential component reflects’ the masszng of the residential
buzldlng across Sutter Street and is terminated by the vertical entry articulation. The community center
will drop approximately 11 feet in height from the entrance element and will provide a transition to'the
lower neighboring binilding to the south. This mussing strategy will provide 4 i-ransztzou between the
pra]ect and older adjacent bulldmgs T . .

Pohcy 6: " Relate the bulk of buildings to the prevajlmg scale of development to avo1d an’
" overwhelming or dommatmg appearance in new construchon '

The SUD provides flexibility in . building hezghf for aﬁ’ordable housing pro]ects A Planning 'Code-

. complying project within the existing. 40-X height limit in combination with the ‘proposed dwelling unit -

- density- bonus contemplated as part of the new 5 UD, could result in buzldmgs that are more massive, squat
’ and bulky in appearance. ' :

Policy 7: Recognize the special urban design pfoblems' posed in development of large pfoperties.

The establishment of the SUD is proposed in conjunction with an applicafioﬁ for Conditional Use
Authorization of a Planned Unit Development, which is allowed for a large property of at least.a half-acre
in size. Somé of the design problems iyplcally occurring in larger urban developments are addressed by the
project by responding to the visual character of the neighborhood with regard to the project’s site design
and the building scale and forin. The project building will draw- from elements that are common fo the
block including a base-middle-top. configuration, and architectural elements such as vertically-oriented

" windows, belf courses and strong projecting cornices. Additional problems often occur at the base of larger - '
developments where multiple garage entrances dominate the pedestrian level as seen in marny Zarge’
residential buildings in the neighborhood. The base of the project building will have one garage entrance -
on Sutter Street. The shared entrance and storefront-style windows that would make up the balance of the

- sidewalk frontage on Presidio Avenue will create a strong telationship to the street. The massing of the
bulldmg will reflect the site characteristics of the existing topography and will not ‘obscure any public
views.. The massing of the proposed building will reﬂecf the pattern of each block-face with a larger
massmg on Presidio Averiue and massing that is narrower and descending on Sutter Street szmzlar to the,

- buzldzngs dlrectly across from the project site on Sutter Street. ‘

Policy 3: Promote efforts to achieve high quality of'desi'gn for buildings to be constructed at

SERMOSED e o S . T _ . s
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TextAmendmenthezomg Resolutlon No. 18341 - - " . - -'CASE NO. 2006.0868TZ
April 28, 2011 . . . CEQA FmdlngsIPreSIdlo-Sutter Spet:lal Use District

The subD would allow for the creation of much needed affordable houszng wth the denszty bonus and the
SUD provides flexibility in achzezzmg a high-quality design for an affordable housing project by providing
a height bonus. BTWCSC is an iniegral part of the neighborhood even though its current institutional
design — when compared to the character of the tmmediately surrounding residential huildings — does not
. positively coni'rzbute to the neighborhood character. The project has been divided into segments to reflect
. the proportion and scale of nearby existing residential buildings, and the project’s architechiral style
_ complements the older residential buildings as well as the newer mixed-use and commercial buildings in
the nezghborhood The project is designed so that the massing, bulk, height, design, color, shape and other’
features will be contextually more appropriate in the neighborhood than the current one-story building. '

N

OB]ECTIVE4
IMPROVEMENT OF THE NEIGHBORHOOD ENVIRONMENT TO. INCREASE PERSONAL
SAFETY, COMFORT, PRIDE AND OPFORTUNITY.

. Policy 1: Protect resid_ential ';are-as from the nqise, pollution and physical danger of excessive
traffic. ' ' : : ;

The SUD proposes amendments that dffect only:dwelling unit density and height.  The underlying,
existing RM-1 Zoning District would vemain in place to regulate future uses and to protect other nearby
" residential aregs. The Transportation Study for the Draft Environmental Impact Report concluded that
. the Project will not generate excessive traffic. The San Francisco Noise Ordin'ance‘(l’ol_ice Code Article 29)
and Title 24 of the California Building Code will ensure that nearby residences will not be exposed to-
excessive noise. As a mixed-use residential and community service center, the project will not cause .
- pollution. Therefore, the project will not expose the nearby reszdenfzal areas to noise, polluﬁon or'the’
: physmal danger of excessive traffic. . :

2004 HOUSING ELEMENT

. OBJECTIVE 1:
* TO PROVIDE NEW HOUSING, ESPECIALLY PERMANENTLY AFFORDABLE HOUSING, IN

APPROPRIATE LOCATIONS WHICH MEETS IDENTIFIED HOUSING NEEDS AND .TAKES . -

INTO ACCOUNT THE DEMAND FOR AFFORDABLE 'HOUSING CREATED BY
EI\/L'PLOYMENT DEMAND. . -

" . Policy 1.4: chate i:n—ﬁ]l housing'on appropriate sites in established residential neighborhoods.
- The SUD'would be consistent with this policy as the existing RM-1. aning Districk is retained, while
| providing. opportunities specific to affordable housing projects. The project site is a large under-developed
lof in an established residential neighborhood. The addition of a residentia-l_component to the replacement |
facility for BTWCSC is appropriate and promotes this policy. . L

SERIEED . — - - ' G
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Text Amendmenthezomg Resolutlon No. 18341 ' - CASE NO. 2006. 0868TZ
April 28, 2011 . Co - ‘ : CEQA FlndlngsIPresndlo-SutterSpeCIal Use District

Policy 1.6: Create incentives for the inclusion of housmg, partxculaﬂy pexmanently affordable
housmg, in new commercial development pro]ects

The SUD will. trim rease inclusion of pennanently affordable housing. The incentive bonus provided for .

height and density by the SUD is calibrated by a percentage of aﬁ‘ordable housing units provided on site.

The City has consistently zdentzﬁ_ed the need for affordable housing units. The project will provide up 0
" 50 new permanently affordable hoﬁsing units in an area easily accessed by public transit. :

OBIECTIVE4.
SUPPORT AFFORDABLE HOSING PRODUCTION BY INCREASING SITE AVAILABILITY

AND CAPACITY

Pohcy 4.1: Achvely Iden’afy and pursue opportumty sites for permanently affordable housmg
The BTWSCS 51te, located in a residential area, is currently llndEl‘lltlllZEd can accommodate a
" residential component with permanently affordable housing units, Wthh is consmtent with this

pohcy

The lOCthlOTl of the SUD is desirable as it is located where the Western Addzﬁon nezghborhood fransitions
into the neighbor Foods of Pacific Heights, Presidio Haghts and the Inner Richmond, and thus provides an E
opportunziy for a diversity of houszng types mteorated into the City’s exzstmg nezghborhoods

'Pohcy 4.4:" Consider granting den51ty bonuses and parkmg reqmrement exemptlons for the
constcuchon of affordable housmg or senior housmg :

The SuD speczﬁcally ldentzﬁes a density bonus only for pro]ects that include permanently aﬁ‘ordzzble
housmg units. - The Planning Code does not.require ajj‘—stmet parking for aﬁ‘m dable housing umts

OBJECTIVES: :
INCREASE THE EFFECTIVENESS AND EFFICIENCY OF THE C].TYS AFFORDABLE‘

HOUS]NG PRODUCTION SYSTEM.,

~ Policy 5.2: Support efforts of for-proﬁt and non-profit organizations and othet co_mmunity based
groups-and expand their capacity to produce and manage permanently affordable housing.

The SUD is proposed in conjunction with a project that is sponsored by the BTWSCS, a community-based
organization that has continuously served San Francisco for more than 90 years.. BTWCSC has entered
into an agreement with the John Steward Company (J5CO), a firm with demonstrated: ability o develop’
and manage aﬁordable housing projects.  The, partnership - with JSCO will enable BTWSCS to gain
experience and the capacity to mmmge permanently aﬁordable housing projects.’

c o
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OBJECTIVES: - . .

'ENSURE EQUAL ACCESS TO HOUSING OPPORTUNITIES.

Policy 8.1: Encourage sufficient and suitable rental housing opportunities and emphasize

LR LLLLS) el

pém'iahenﬂy affordable rental units wherever possible.

The SUD would allow for an, increased _dens_i.iy for affordable housing projects. The housing unifs in the
project will be rental units that are permanently affordable and will promote this objective and policy.

Policy 8.6: Increase the availability of units suitable for users with supportive housing needs. -

. Without the creation of the SUD, the sﬁbject site would be limited to 28 dwelling units puréuant to the
‘density conirols of .the RM-1- Zoning District or up to 36 dwelling units with Conditional Use

Authorization by the Planning Commission for development of a Planned Unit Development. The SUD
would allow BTWCSC:fo create up' to 50 affordable dwelling units, z;zlll of which are proposed to be studio
units except for two manager units. - Of the 48 studio units, 24 units will be transitional housing
designated for emancipated fostef youth, who will require on-site counseling and other supportive services
to transition to independent living and to successfully integrate into society. . . '

OBJECTIVE10: - : ., - : o
REDUCE HOMELESSNESS AND THE RISK OF HOMELESSNESS IN COORDINATION WITH

RELEVANT AGENCIESAND SERVICE PROVIDERS.

Policy 10.1: ~Focus efforts on the. provisions of permanent affordable. and service—em_?icimed
housing to reduce the need for temporary homeless shelters. S

)

“The SUD would allow for increased density at the project site, which in combination with services
" provided by BTWCSC, actively promotes this ‘policy. The housing and services provided by BTWCSC
* have been designed to provide the tenants a stable residential environment, career counseling, educational

and specialized employment skills, tutoring, childcare services, and other supportive services to help them
become productive members of society.’

TRANSPORTATION ELEMENT

OBJECTIVE2: § _ , o . . .
USE THE TRANSPORTATION SYSTEM AS A MEANS FOR GUIDING DEVELOPMENT AND

IMPROVING THE ENVIRONMENT

_OBJECTIVE 11 (TRANSIT FIRST):. : : g -
MAINTAIN PUBLIC TRANSIT AS THE PRIMARY MODE OF TRANSPORTATION IN SAN
FRANCISCO AND AS A MEANS THROUGH WHICH TO GUIDE FUTURE DEVELOPMENT

AND IMPROVE REGIONAL MOBILITY AND AIR QUALITY.

The provisions of the SUD fo incredse the height limit and provide densify bonuses at the subject sife is

appropriate, as the project site'is easily accessible by public transit; fwo MUNI lines (Nos. 2 and 43) are

within one block of the Site.. MUNT lines 1, 1BX, 3, 31 and 31L are within three blocks of the project site.
The location of the SUD is consistent with the, City’s Transit First Policy. S

SN
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COMMUNITY FAClLlTlES'ELEMENT
OBJECTIVE 3:

" ASSURE THAT NEIGHBORHOOD RESIDENTS HAVE ACCESS TO NEEDED SERVICES AND
LA FOCUS FORN EIGHBORHOOD ACTIVITIES.

Policy 1: Provide neighborhood centers in areas lacking adequate community facilities.
Policy 3: Develop centers to serve an identifiable neighborhood.

The SUD will allow for the continuation of the BTWCSC and provide the opportunity for the BTWCSC to
 treate and operate permanently 'uﬁ‘ofdable housing.” BTWCSC has been operating at the project site since.

1952, servingthe youth and the elderly in the Western Addition comumunity. As the demographics of the

neighborhood have changed, the papulation served by BTWCSC has followed reﬂechng the ethnic
) dwerszty of the City and the neighborhood.. :

The BTWSCS site has convenient access to publzc transit, is. located near suppart famlzﬁes such as. D1ew

School and is 5-1/2 blocks from a branch public library. "The continuing use of this site as a community

center in the Western Addition as it has been for the last 58 years '(Dlll not disrupt nor detract from the
' zzd]mnmg uses in the neighborhood.

Policy 2: Assure that ne1ghborhood centers complement and do not duphcate ex1stmg publc and
“ private facilities. : :

- Policy 8: Prowde nelghborhood centers W1th a network of hnks to other ne1ghborhood and
atyw1de services.-

BTWCSC works closely with other educational institutions such as USF and Drew School, whose
resources benefit the underprivileged youth served by BTWCSC. The project’s gymnasiumt will be used by
Drew School, Lycee Fraricais, Sports for Good and others, wIzzch will elzmzmzte the need for construchon of
castly duplzcaiwe facilities. : :

". Policy 5: Develop nelghborhood centers that are multi—purpdse in character, attractive in design,
" secure and comfortable, and mherenﬂy ﬂex1b1e to meeting the current and changmg needs of the
ne1ghborhood served :

- Ihe SUD will allow for BTWCSC to add an aﬁ‘ordable houszng co77zponent to their existing commumty
. services center. The SUD will provide more affordable units than what the base RM-1 Zoning would
B LZZZOZU Additionally, the SUD provides ﬂexszlziy in the building design by providing a height bonus for
affordable housing projects. The proposed BTWSCS building has been designed with multi-purpose space ‘
- that can evolve to meet the changmg educational and career development needs of the commumiy it serves

. Policy 7: Program the centers to ﬁll gaps in needed semces, and provide adequate facilities for
ill-housed ex1stmg services. :

SHE CRRRCNLT .
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" The project proposed concurrent with the legzslaiwn for the SUD will replace an aging nezghborhood
facility that can no longer meet the needs of current and fufure programs and services sorely needed by the
community. ‘ : . . '

Whereas, the proposed amendments to the Planning Code are consistent with the eight Pnonty Policies -
set forth in Section 101. 1(b) of the Planning Code in that :

-A.. That existing neighbdrhood—ser.ving retail qses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses be enhanced.

~ The creation of the SUD would not affect neighborhood—serving retail uses, as there is no
' neighborhood-serving retail use at the Site. The project site is zoned for. residential use, and retail uses
are not permifted. The 1ncreased unzt density may proznde nearby co1n1nerctal uses wzth addzi‘zanal

business. -

. B. That existing housihg and neighborhood character be conserved aﬁd protected in order to
. preserve the cultural and economic diversity of our neighborhoods.

. The SUD, un"th the unit density bonuses for affordable housing, would expand the cultural -and
economic dwersziy of the neighborhood and the City. The height incentive provided by the SUD
allows. for additional design ﬂexlbzlziy with regard to shaping the project’s height, massing and scale
as compared to the constraints of the current 40- -foot height limit. There are no existing dwelling

" units on site. The community center use will conﬁnue on the site; the cultural diversity of the
nelghborhood will be enhanced with the new residential component

C. That the City's sup‘ply of affo:dable 'housihg be preserved and erhanced,

The creation of the SUD and the associated project would enhance the City’s supply of permanently
' affordable housing. The building to be demolished contains no houszng The addition of up fo 50
affordable units permanently affordable to those with incomes not exceeding 60-percent of the area
median income will enhance the Cziy s supply of affordable houszng ' '

D. ‘That’ commuter traffic not meede MUNI 1Ia_ns1t service or overburden our streets or
ne1ghborhood parkmg . ' :

With re'garjd to the project proposed as part of the creation of this new SUD, the TFanspbrtaﬁon Sfudy.
for the existing BTWCSC anglyzed the transportation effects of a proposed increase of 694 net new

daily person trips (282 for the center and 412.for the residential component),!-of which 116 (44 for

Center and 72 for the residential component) would occur during the PM peak hour and determined it

would hazze no significant eﬁfect on traffic, public transportation or parking. The project will increase’
the mumber of youth served by approximately 50 (from 100 fo 150).2 It is not anticipated that

o The projected net new daﬂy person trips are based on land use and not the actual number of
youths served by BTWCSC Itis noted that the daily tnps mclude both in-bound and out-bound trips.

2 The program spaces can only accommodate an. increase of 50 youths attendmg the various

afterschool progra.ms a.nd teen center.
10
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additional staff would be requzred however, there will likely be more volunteers from Drew School,
USF .and other institutions who will act’ as resources for ‘the afterschool progmms The seating
capacity of the gymnasium will be decreased and the number of ttendees for special evening events
would be the same although the ﬁ'equency may increase to an average of once a month? The
Transportation Study and the Draft EIR concludéd that the project will not have any szgmﬁcant effect
o1l the streets, netghborhood parking and MUNI services. : : '

E. Thata d1verse economic base be maintajned by protecting our industrial and service sectors-
from displacement due to commercial office development, and that future opportum’aes for

res1dent employment and ownership in these sectors be enhanced.

The SUD does, not affect mdustnal or service sector busznesses Such uses are not permztted ina

] resﬂentzal ared.

F. Thatthe C1ty achieve the greatest p0351b1e preparedness to protect against m]ury and loss of
life in an earthquake. :

Ajj"ordable housmg pro]ects cante171plated under the height and density. bonuses provzded by the SUD
would be requzred to comply with all current Buzldzng Code seismic and ﬁre safety standards.

~ G." That landmarks and historic bmldmgs be preserved

The proposed SubD would encoumge the demolition of an historic resource to make way for a new
construction project. ‘The BTWCSC biiilding is an historic resource because BTWCSC is ihe first
community organization fo provide services to the African-American conimunity. The building is not
located in a potential historic district. - The adverse impact of the project on the historic resource has
" been fully analyzed in the Project EIR. While the project proposes demolition of the existing buzldzng, :
the project would allow BTWCSC to continue and enhance its long standing community service uses. '

‘H. That ‘our parks'erid open space and their access to sunlightja_nd vistas be protected from -

aevelopment . , ' : '
The SLID would create a height limit over 40 feet. Per the Planning Code, buildings proposed over 40 .
feet in height are required to provide a shadow study pursuant to Planning Code Section 295. The .
proposed building would be up to 55 feet tall. A shadow fan study was prepared by the Planning
Depariment and determined that the Project will not tzﬁ‘ect the sunlight access.to any public parks or
open space. - The building is an infill development and will not impair zzny publzc view corridor. .

NOwW THEREFORE BE IT RESOLVED that the Comumission hereby adopts the envuonmental ﬁndmgs.
‘attached hereto as Attachment A and the Mitigation and MorutormCr and Reportmcr Program attached
. hereto as Attachment B. . . .

3 " Special events will be held at the gymnasmm only after funds to purchase speCLal fidor covering
becorne available. The size of the gymnasium would be the same as the current gymnasmm on the site
: because ifs chmensmns are dictated by the size of a regﬂatlon basketball court.

SAH FRA&M"“SES ) . ) o ) 11
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BE IT FUTHER RESOLVED that the Commission hereby recommends that the Board APPROVE the
proposed Ordinance as descnbed in this Resolution No. 18341 to create the Presidio-Sutter Spec1a1 Use

Dlstnct

I hereby certify that the foregoing Resolution was adopted by the Comrmssmn atits meeung on Apnl 28

2011 ' . .
o o LindaD. Avery - -
'- Commission Secretary .
'_AYES: .Commissiqners Olague, Miguel, Borden, Moore and Sugaya '
. NOES: - Commissioner Antonini

RECUSED: - Commissioner Fong

- ADOPTED:. - April 28, 2011

!
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Attachmen_t A

PREAMBLE -

In determining to approve the project described in Sectlon 1, Project Description below, the ("Pro]ect”),
the San Francisco Planning Commission (“Planning Commission,” “Cemmission” or “City”) makes and
- adopts the following findings of fact and decisions regarding the Project description and objectives,
significant impacts; m1t1gatlon measures- and alternatives, including a statement of overriding
considerations, based on substantial evidence in the whole record of this proceeding and pursuant to the
California Envrronmental Quality Act, California. Public Resources Code Section 21000 et seq. (“CEQA"),

" -particularly Section 21081 and 21081.5, the Guidelines for Implementation of CEQA, 14 California Code
of Regulations Section 15000 et seq. (“CEQA Guidelines”), and Section 15091 through 15093, and Chapter
- 31 of the San Francisco Administrative Code ("Chapter 31"). The Cornrrussmn adopts these findings in-
conjunction with the Approval Actions described in Section I(c),’ below, as required by  CEQA. In
approving the Pro]ect the Planning Commission has required the Project Sponsor to commit to
1mp1ementmg all mitigation measures identified in-the Final EIR; the Project Sponsor has acknowledged
“in thng the feasibility of the mitigation measures contained in the MMRP. :

_This document is organlzed as follows:

Sectron I provrdes adescription of the proposed Booker T. Wasl'ungton Community Center Mixed-Use
- Project, the environmental review process for the Project, the Plannmg Cormmssmn actions to be taken,
. and the location and custodian of the record.

Section IT lists the Project’s less—than—51gn1f1cant J.rnpacts and sets forth ﬁndmgs as to the disposition of.
. the mitigation measures proposed in the Final EIR. (The Draft EIR and the Comments and Responses
* document together comprise the Final EIR.) Attachment B to this Planining Commission Motion contains
the Mrttgatlon Monitoring and Reporhng Program (“MMRP"), which provides a table setting forth each
mitigation measure listed in the Final Environmental Impact Report that is required to reduce or avoid a
| significant adverse impact. The' MMRP is reqmred by CEQA Section 21081.6 and CEQA Guidelines

"Section 15091: The MMRP specifies the agency responsrble for mplementatton of each measure,

establishes monrtormg actions and a momtormg schedule. :

' Section III identifies s1gmﬁcant project-specific or cumulatlve impacts that Would not be: e]_urunated or
reduced toa less-than-srgmﬁcan’c level by the mitigation measures presented in the Final EIR. )

Section IV 1dent1ﬁes the pro]ect alternatlves that were analyzed in the E]R and discusses the reasons for
their T¢] jection.

Sechon V sets forth the Plapning Commlssmn 5 Statement of Overrldlng Consrderatlons pursuant to
“CEQA Gurdehnes Section 15093

L - PROJECT DESCRIPTION AND PROCEDURAL BACKGROUND
a.’ Prolect Description . —

These enwronmental findings refer to the pro]ect identified in the Final EIR as the "Modified Project" (see -
Comments and Responses Document, Section C), referred fo herein as the “Project” The Booker T.
Washington Community Center (”BTWCSC” or ”Pro;ect Sponsor”) proposes to demolish an ex:shng 31-

LUUL—ruLuriq_FﬁLUly WItT & Pd_LLLd.L U¢bCuLCLLL uu.uuuté, -t Tors et = .uvc.-auury-uvcr raserrrerds
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55-foot-tall mixed-use structure at 800 Presidio Avenue (Assessor’s Block 1073, Lot 13). The purpose of
-~ the project is fo construct state-of-the art space to support BTWCSC’s programs, which are targeted at at-
. risk youth, a gymnasium, and 50 units of housing, of which 24 units are affordable to Jow income

P ST
'hnnco'hnlr'lc =-n.4 24. 11-n1h: are for 'lnnr and T7C|1'37‘ low income trmu‘;zt'.onal agcd you{-_h_ (S,_e T u_,Jc_d'_ OUJC\.LJ.VCS

Jin Sectlon IV(b), below )

The Proposed pro]ect site is in San Francisco’s Westem Additioni nelghborhood and is 1mproved Wlﬂ’l a
13,745 gross square foot (“gsf”) community service building’ that includes a” gymnasium on a 22; 360
square-foot (over 0.5 acre) lot at the southeast corner of Presidio Averne and Sutter Street. The existing
building was constructed in 1952 and has been determined to be a historic resource for purposes of
environmental review because of its association with BTWCSC, which is the oldest community service
agency providing continuous service to the African American community since 1919. The 800 Presidio
Avénue lot contains the existing building, a small parking Iot for three independent accessible cars (or six
in-tandem); and rear yard. The site slopes steeply downward to the east on Sutter Street and is fairly flat
along Presidio Avenue. ‘The site i§ within a residential, Mlxed Low Den51ty (RM 1) zoning district and
the 40-X height and bulk dlsmct

The approxunately 68,206 gsf mixed-use buﬂdmg Would contain a 7, 506 gsf gymnasium, 11,529 gsf of
“program space, a 1,691-sf child care center, 50 units of affordable Fousing with supportive service space, -
~ building storage, and a basement. garage containing 21-off-street spaces. The housing component and the

: commumty service space would have a shared entrance on Presidio Avenue

The seating capacity of the gymnasium Would decrease from the existing 200 seats to 175 seats. BTWCSC'
would continue to have 10 full time and part—tlme staff, although some of part-time staff will become full
time or be given more hours. The new buﬂdmg would allow BTWCSC to expand its after school and teen
program from 100 to 150 attendees and fo add a-day care center for 24 children. The project requires a
Planned Unit Development, Conditional Use authorizatior, exceptions from the rear yard, unit exposure
requiremerit, usable open space, and street tree requirements, as well as reclassification of the site-as an
Affordable Housing Special Use-District to increase. the’ a]lowable dwelling density and the maximum
allowable helght

b. EnVIronmental ReVJew

On March 8, 2008, the Department determmed that an Envu-onmenta.l Impact Report (hereinafter ”EIR”) —
~was required and provlded public'notice of that deterrmnahon by pubhcatlon in a newspaper of general
crculatton

On June 23,.2010, the Department published the Draft Enwronmental Impact Report (herema_fter “DEIR")
and provided public notice in a newspaper of general circulation of the availability of the DEIR for public
" review and comment and of the date and time-of the Planning Commission pubhc hearing on the DEIR;
this notice was maﬂed to the Department s list of persons requestmg such notice. '

- Notices of avaﬂab:hty of the DEIR and of ‘the date and tlme of the pubhc hearmg were posted near the
‘project site by Department staff on August 25, 2010

On August 24, 2010, COPIES of the DE]R were mailed or otherwise dehvered to a list of persons requestmg
it, to those noted on the distribution list in the DEIR, to adjacent property owners, and to government
agenaes, the latter both dJ_réctly and through the State Cleanncrhouse :

?&“ﬁ‘f{gﬁé DERARTRIENT ' - ' . 14
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* Notice of Complehon was ﬁled with the-State Secretary of Resources via the State Cleannghouse on
August 24, 2010. !

- The Commission held a duly advertised public hearing on said DEIR on August 52010 ‘at which "
opportunity for public comment was given, and public comment was received on the DEIR. The period
for acceptance of written comments ended on August 10, 2010.

The Department prepared responses to comments on environmental is-suesgrecelved at the'public hearing
and in writing during the 48-day public review period for the DEIR, prepared. revisions to the text of the
DEIR in response to comments received or based on additional mformahon that became available dunng
the public review period, and corrected errors in the DEIR. This rnatenal was presented in a Draft
. Comments and Responses document, published on April 14, 2011, dlstrlbuted to the Commission and all .
partles who commented on the DEIR, and made avallable to others upon request to the Departrnent.

. A Final Environmental Impact Report ("Final EIR" or "E]R") has been prepa_red by the Department
'cons1shng of- the DEIR, any consultations and comments rece1ved during the review process, any' :
additional information that became available, and the Comments and Responses document,. all as
required by law. Since pubhcatlon of the DEIR, no new information of significance has become available”
that would requlre rec1rculatlon of the- EIR under CEQA Guidelines Section 15088.5." - :

' Pro;ect Envuom:nental Impact Report files have been made available for review by the Commission and _
the public. These files are available for public review at the Department at 1650 Mission Street, and are,
: part of the record before the Commission. _—

On‘ApriI 28, 2011, the Commission reviewed and considered the Final Environmental Impact Report and
certified that the contents of said report and the procedures through Wthl’l the Final ‘Environmental
Impact Report was prepared, pubhcrzed and rev1ewed comply with the promsmns of CEQA the CEQA
Gu1delmes, and Chapter 31. :

c. Planmng Commission Actions

_ The Planru.ng Cormission is currently consrdenng various actions (”Approval Actions” ) in ﬁrrthera.nce
of the Pro]ect which incdlude the followmg

«  Affirmafive recommendation by the Planning | Cornrrusswn to the Board of Superv1sors regarding - .
 the establishment of the “Presidio-Sutter Affordable Housmg Special Use District” to allow for
reclassification of the ‘subject property s 40-X height limit to' 55-X and to permlt residential
density as proposed : : :

. Zoning map amendments related to the reclassification of the 40-X helght drstnct to 55-X and the' e

‘ overlay Special Use District; _
. ® Conditional Use authorization pursuant to Planning Code 303 for

o A bu].ldmg greater than 40 feet in heightin a res1dentxal district
o A'childcare center caring for 13 of more children
"o A'sodal or pl'nlanthroplc facﬂﬂy use

Establlshment of a Planned Unit Development W1th Plannmg Code exceptlons sought for:

N

o Cornmon usable open’ space (Planrung Code Section 135)

— . — — —
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o Rear Yard (Planning Code Section 136).
" o Dwelling Unit Light and Exposure (Planning Code Section 140) and,
" .o Street Trees (Plannmg Code Section 143)

d. ‘Location of Records

"The records upon which all findings and determmatxons related to the adoption of the proposed pro]ect
are based include the following:

e TheEIR, and all documents referenced in or relied upon by the EIR

« All information (including written ev1dence and teshmony) provided by City staff to the
Planning Commission relating to the EIR, the proposed approvals and entitlements, the
Pro]ect and the alternatives set forth in the EIR; '

e Al mformahon (including written evidence and testimony) presented to the Planning
Commission by the environmental consultant and subconsultants who prepared the EIR,
"or mcorporated into reports presented to the Planning Commissior;

e All information (mcludmg written evidence and testimony) presented to the City from .
* other public agencres relating to the pro]ect or the EIR;

S All applications, Ietters teshrnony, and presentatlons presented td the Crty by the pro]ect_
sponsor and its consultants in cormection with the project; . :

e All information (mcludmg written evidence and testhorty) presented at any public
hearing or workshop related to the pro]ect and the EIR;

o The MMRP; and

¢ All'other documents compnsmg the record Pursuant to Pubhc Resources Code Section
21167. 6(e). :

The public hearing: transcnpt a copy of all Ietters regardmg the Final EIR received during the public
review period, the adrrumstraﬁve record, and background documentation for the Final EIR are located at -
the Planning Departrnent 1650 Mission Street, 4th Floor, San Francisco. The Planning Depa_rfment is the
_custodian of these ‘documents and materials. ‘ :

" These ﬁndmgs are based upon substantial evidence in the entire record before the Planrung Commlssmn
The references set forth in these findings to certain pages or sections of the EIR or responses to comments
in the Final EIR are for ease of reference and are not intended to prov1de an exhaustive list of the
- ev1dence rehed upon for these fmdlngs '

| I LESS-THAN-SIGNIF!CANT lMPACTS AND FlNDINGS REGARDING MlTlGATION MEASURES

. The Final E]R finds that 1mplementatlon of the Pro]ect would result in less-than—srgmflca.nt 1mpacts in the

following environmental topic areas: Land Use and Land Use Planning; Aesthetics; Population and
Housing; Cultural (Archeologlcal and Paleontological) Resources; Transportation and Circulation; N01se,
- Air Quality; Greenhouse Gas Ernissions; Wind and Shadow; Utilities and Service Systems; Recreation;

Public Services; Biological Resources; Hydrology and Water Quahty, Hazards and Hazardous Matenals o

Mineral Resources; and Agncultural and Forestry Resources

) -CEQA requires agencies to adopt mitigation measures that would avoid or substanhally lessen a pro]ect’
. identified significant :xmpacts or potential significant impacts if such measures are feasible. The findings
' in this secﬁon concern mifigation measures dlscussed in the Final EIR and presented in a Mitigation

18
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Monitoring and Reporting Program (’_’MM:RP”). A copy of the MMRP is included as Attachment 2 to the
Planning Commission Motion adopﬁng:thesé, findings, The Final EIR includes a series of mitigation
o measﬁres' that have been identified that- would eliminate or reduce to ‘a less-than-significant level .
potential environmental impacts of the Project listed in this ‘section. All of the mitigation measures set

forth in the Final EIR that are needed to reduce or avoid these significant adverse environmental impacts
* are contained the MMRP. . i ' ' ' o

The Project Sponsor has agreed to implement all mitigation measures and improvement measures. o
' identified in the Final EIR (and MMRP).. As authorized by CEQA Section 21081 and CEQA Guidelines
- Section 15091, 15092, and 15093, based on substantial evidence in the whole record of this proceeding, the
Planning Commission finds that, unless otherwise stated, the Project has been required to incorparated
mitigation measures identified in the EIR into the project to mitigate or to avoid significant or potentially
' _si‘gniﬁcant environmental impacts. Except as otherwise noted, these mitigation measures will reduce or’
avoid the potentially significant impacts described. in the Final EIR, and the Commission finds that these
" mifigation measures are feasible to implement and are within the responsibility and jurisdiction of the
City and County of San Francisco to implement or enforce. : - _ '
* Additionally, the required mitigation measures are fully enforceable and are included as conditions of
‘approval in the Planning Commission’s Planning Code -Section 303. proceeding or will be enforced.
* through inclusion as conditions of apprbval in any building permits issued for the Project by the San
Francisco Department of Building Inspection. With the required mitigation measures, all potential project
" impacts, except for those associated with historical architecture resource impacts, would be avoided or
reduced to a less-than-significant level (see Section IIT, below). The Planning Commission finds that the
mitigation theasures presented in the MMRP. are feasible and shall be adopted as conditions of project

approval.

L SIGNIFICANT IMPACTS THAT CANNOT BE AVOIDED OR REDUCED TO A LESS-THAN-
SIGNIFICANT LEVEL | -_ SRR o

Based on substantial evidence in the whole record of these proceedings, the Plannirig Commission finds
that there are significant project-specific and cumulaﬁVé impacts that would not be eliminatedor
reduced to an insignificant level by the mitigation measures listed in the MMRP. - The Final EIR identifies
a. significant and unavoidable adverse effect to cultural (historic _érdﬁfecmral) resources related to the
demolition of the existing community center building at 800 Presidio Avenue. The Final EIR also
inidicates that implementation of the project would result in an adverse cumulative impacts related to the .
loss of an eligible. historic resource in the Western Addition neighborhood. The FEIR identifies the
following mitigation measure, which has been agreed to by the project sponsor. '

a. Culturél Resources (Historic Architecturél Resources) -

M-C-P-1, Historic American Building Survey and Recordatfion: A common strategy for the mitigation of
historical resources that would be adversely affected as part of the proposed’ project is through
“documentation and recordation of the resource prior to demolition using historic narrative, photographs
‘ and/or architectural drawings. While not required for state or local resources, siich efforts often comply
with the federal standards provided by the National Park Service’s Historic American Building Survey
(HABS). ‘As such, the project sponsor shall document the existing exterior condiﬁ_dns of the Booker T.
- “Washington Community Center according to HABS Level II documentation standards. According to
HABS Standards, Level II documentation consists of the following tasks: :

[
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. _D_rawings: Ex1stmg drawings,.w‘here available, . should bg:photographed with large _fon_ﬁat
negatives or photographicaily reproduced on mylar. - ' C o

e . Photographs: Black and white photographs with large-format negatives should be shot of

- exterior of the Booker T. Washington Community Center, including a few shots of this building

in its existing context. Historic photos, where available, should be reproduced using large-format

- photography, and-all photographs should be printed on archival (acid-free) fiber paper, Some
historic pho"cos of the site are known to exist, as they were cited in the HRER. - o .

»  ‘Written data: A report should be préparé‘d that documerits the existing conditions of the Booker
T. Washington Community Center, as well as the overall history and importanée of this
~ African-American institution within San Francisco. Much of the historical and dgscripﬁve data .
* used in preparation of the HRER cani be reused for this task. - - C .

Documentation of the Booker T. Wasﬁington Community Center shall be submitted to the following four
~ repositories: : S o :

.  Documentation fePoﬁ and one set of photographs and negatives ‘shal_l be submitted to the
' History Room of the San Francisco Public Library. : ‘
e Documentation report and one set of photographs and negatives shall be submitted to Booker T.

" Washington Community Center. - ~ ' ' S

« .. Documentation report and Xerograp}ﬂc:copie's of the photographs shogid be submitted to the
- Northwest Information Center of the California Historical Regources Information Resources

. System. ' ' '
« - Documentation rep'ort'and xerographic copies of the photographs should be submitted to the San

Francisco Planring Department for review prior to issuance of any permit that may be required
by the City and County of San Francisco for demolition of Booker T. Washington Community
Center. - - : s ' ‘ :

The Commission considers this measure feasible, and. although the sponsor has agreed to adopt the
measure, though its implementation would not reduce the impacts to historical architectural resources to
less-than-significant levels. - ' '

N.I .' ‘EVALUATIION OF PROJECT ALTERNATIVES '
a. '+ Alfernatives Analyzed in fhe FEIR ' '

This section describes the Projéct as vell as alternatives and the reasons for approving the Project and for .

rejecting the alternatives. CEQA mandates that an EIR evaluate a reasonable range of alternatives to the’

Project or the Project location that generally reduce or avoid potentially significant impacts of the Project.

CEQA requires that every EIR also evaluate a “No Project” alternative. Alternatives provide a basis of

" comparison to the Project in terms of their significant impacts and their ability to meet project objectives.

- This comparative analysis is used to consider reasonable, potentially feasible opﬁoné for minimizing
environmental consequences of the Project. - - : :

SAH FRATISLY . . g — = — ” . 21s;
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The Planning Department considered a ran,‘g'e' of altematives in Chapter VI of the Final EIR. The Final

. EIR ‘considered but rejected a Preservation Alternative and an Adaphve Reuse Alternative due to
 inability to meet most of the Project’s objectives and infeasibility. The Final EIR analyzed the No Project

(Alternative A) and the Code Compliant alternative (Alternative B) as full Project altemnatives. Each
alternative is discussed and analyzed in these findings, in addltlon to being analyzed in Chapter VI of the
" Final EIR. The Planning Commission. certifies that it has mdependently reviewed and considered the
IILfOImathI_'l on the alternatives provided in the Final EIR and in the record. The Final EIR reflects the
Planning Commission’s and the City’s indépendent judgmerit as to the alternatives. The Planning
‘Commission finds that the Project provides the best balance between satisfactiori of Project objectives and
mitigation of environmental impacts to the extent fea51ble as described and analyzed in the Final EIR,
and adopts a statement of overriding considerations. - -

b. Project Objectives

As descrrbed above the Project seeks to demolish a burldmg thatisa }ustonc résotirce and to construct a ,

new n‘uxed—use building with a new BTWCSC and an housmg component with 48 affordable units and

. two managers’ units. The followmg are the Project Sponsors ob]echves, asidentified in Chapter I of the

Final EIR:

. To contmue and expand community center uses at the project site

-

e To replace the existing dﬂap1dated bqud_mg at the project site with a new, larger commumty center

facﬂlty that could provide and expand on the types of services currenﬂy offered at the BTWCSC.

®» To create a n:uxed—use project that contains & diverse mix of affordability levels 'services and

. programs that will help meet the needs of underserved, and often overlocked, populations in the
C1ty of San Francisco, mdudmg emancipated foster youth and low—mcorne re51dents

e To construct a. burldmg that is modern yet respectful of thé architectural character of the

nelghborhood and prov1des a substantial amount of at grade rear yard open space:

s To prowde moderate-density, affordable housmg near existing pubhc transit, thereby rmplement[ng ,

.. mixed-income housing objectives articulated in the General Plan,

¢ To increase the supply of affordable rental housmg in a hrgh land cost area th.rough new
construction. .

«  Tocreate jobs for the local construction Workforce

. ¢ Tocreate a building that accommodates the spatial needs of BTWCSC while being consistent with the :

overall scale and character of the surrounding nelghborhood

c. Altematlves Rejected and Reasons for Rejection o

CEQA provides that altemattves analyzed in an EIR may be rejected if ”spec:Lﬁc econonuc, Iecal social,

technological, or other considerations, including provision of employment opportunities for highly
trained workers, make infeasible . . . the project alternatives identified in the EIR.” (CEQA Guidelines §
15091(a)(3).). The. Commission has reviewed each of the alternatives to the Project as described in the
Fmal EIR that Would reduce or avoid the 1mpacts of the, Pro]ect and finds that there’ is substantial
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: \ .
evidence of spec:Lﬁc economic, legal, social, techmological and other con51dera’c10ns that make these
Alternatives 1nfeas1b1e, for the reasons set forth below. : :

' In making these determinations, the Planning Commission is aware e that CEQA deﬁnes ”feasﬂ:uhty’ to
mean capable of being -accomplished in a successful manner within a reasonable period of time, takmg '
inte account economic, environimental, social, legal, and technological ; factors.” The Commission is also
aware that under CEQA case law the concept of “feasibility” encompasses (i) the question of whethera -

 particular alternative promotes the underlying goals and objectives of a project, and (ii) the question of
whether an alternative is “desirable” from a policy standpoint to the extent that desitability is based on a
reasonable balancing of the relevant economic, environmental, sodal, legal, and technological factors.

" 'FEIR Alfernative A: No Project Alternative
The No Project Alternative would entail no physical land use changes at the project site (see analysis in -
Final EIR, Chapter VLA). The No Project Alternative would prevent the Project's significant and -
unavoidable historical resources impact by avoiding demolition of the Center. It would, however, not
teet the BTWCSC Pro]ect ob]echves These include the-objectves that pertain fo the development of an
enlarged community center, the creation of affordable housing, and the Center's ability to meet the needs

. of underserved populations by providing residential units intended to exclusively serve them. The

_ Planmng Commission rejects the No Project alternative as infeasible because would fa]l to meet Project
~ Sponsor Ob]ecnves for réasons mdud_mg, but not limited to, the following:

1. The 13,745 sf exisﬁng fadlity contains a'7,450 sf gymnasium, leaving only 6,295 gsf program,
office, bath rooms, circulation, storage and building service. It does not have adequate program
spaces for current programis fo support contemporary. educational and- job skill training
programs planned for the Center and lacks adequate space and infrastructure to meet the firture
programmatic needs of the Center, including quality programs for development of vocational
and basic academic skills. The Project Sponsor's objective is the development of a larger state-of-
the art commuriity facility that can accommodate additional programs, including but not limited
to an early childhood development program and an affordablé housing component that: includes
24 affordable’ transitional aged youth units with integrated supportivé program designed

' spedifically for them. ( The proposed project.before the Commission has large common-space B
planned for the ground floor of the housing component provides-opportunities. for ‘social
infercourse among residents. It also allows space for case management services for the transition-
aged youth. Transition-aged youth living in the apartments would have the opportunity to
integrate into the community and to develop and practice self-sufficiency skills in a real world
setting with the assistance and support of case managers. It is intended that the residents in the.
other 24 affordable housing units will act as informal role models. Housing and community -

center uses together provide a venue whereby community activities can occur and natural bonds . - -

) _,and supportive relahonshlps can develop naturally and over time. Such opportunities would not -
occur under the No Project alternative. It is infeasible to achieve Project Sponsor's objectives to
~accommiodate its future programs that-would require 20,726 gsf through rehabilitation of the

* internal elements of the existing structitre, not to mention the affordable housing component.

2. The No Project alternative would not resuit-in a structurally sound facility to continue the work | '
of BTWSCS with expanded programs, including a child care center, Youth Radio Studios,
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vocational training, and other Iarograms, nor use of this underutilized site to include an
affordable housing component. I

For the forego_iﬁg reasons, the Planning Commission rejects the No Project Alternative.

' FEIR Alternative B: C'o&e Contplian_t Alternative

- The Code Compliant Alternative was selected because it would meet some of the Project Sponsor's
* objectives and would reduce overall environmental impacts relative to the Project (see analysis in Final
EIR; Chapter VLB).. The Code Comphant Alternative would replace the existing community center
. structure on the project site with a  mixed-use development that would consist of residential and
community serving uses (consisting of a community center, a gymnasium, and a child-care fadility).
Under this alternative, the structure would be developed at a smaller scale and density than 'what is
currently proposed. In addition, 59 parking spaces would be provided within a two-level, belowground
_ parking garage, meeting the Planning Code requirement that would require 30 parking spaces for

residential uses, 26 parking spaces for the gymnasium uses, and 3 parking spaces for childcare-related
uses. The Code Compliant Altemative would orient. the proposed gymnasium in & north:south
orientation (parallel to Pre51d1o Avenue), rather than in an east-west orientation as proposed by the

pro]ect.

The CEQA GLudelmes require that if the No-Project AItematlve is found to be env:ronmentally superior,

- “the EIR shall also identify an environmentally superior alternative among the other alternatives” (CEQA -
Guidelines, Section 15126.6[c]). Therefore, the Code-Compliant Alternative has been identified in Chapter
VI of the DEIR as the environmentally superior alternative. This alternative, however, would not avoid,
reduce or:fully n'utlgate the project-related direct and cumulative s1gmf1cant unavoidable 1mpacts fo

" historic architectural resources to a less-than‘significant level, since the existing structure on the site
would be demolished. However, the Code Compliant Alternative would further reduce the magnitude of

“the project’s less-than-significant impacts that pertain to the project’s v15ual effects land use

- compatibility and neighborhood character, a.nd parking deficiencies. -

The Planrung Commlssmn rejects the Code Comphant Alternatrve because although a code compliant
building would accommodate some of the BTWCSC programs, it would require the Pro]ect Sponsor to
reduce the number of affordable housing units by 20 (i.e., 30 total units as opposed to 50 for the Project).
A 30-unit housing development will not mclude specialize housmg for transmonal age youth a pnmary
ob]echve of BTWCSC. : : :

The Planning Commission was presented with mformahon that a 41 unit building without a housing
component for transitional aged youth housing would have a negative operating cash flow after 12 years, .
and a 41-unit affordable housing component-will have a negative operation-cash flow residential from
" the first year. This deficit will increase annually because the City’s rent control ordinance limit the .
amount of annual rent increase, which will be lower than the projected average 3.5% cost of living
. increase. In addition, the Code Compliant Alternative would not provide an opportumty fo design the
southwest comer of the proposed building to provide transition to the lower downhill buildings on
Sutter Street without further - decteasing the number of affordable housing unit on site. In order to
maximize the number of units under this alternative, the building would be constructed to the permitted
height and bulk with no opportunity to decrease the mass of the building so that it would: better relate to,
the adjacent one story single family home on Sutter Streef, such as incorporating set backs ort the Sutter
Street facade. The Code Compliant alternative would also reduce the height of the gymnasium from 22

mmmsgm st . . L " 21
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feet to 20 feet when the NCAA’s minimum requirement and the preferred gymasium height are 25 feet,
thereby inhibiting the functionality of the gymnasium. - h

For th s, the Planning Commission rejects the Code Compliant Alternative as infeasik le.
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' Altematives Considéred But Rejected From Fﬁﬁher Consideration in the Draft EIR -

" In addition to the No Project and Code Compliant Alternatives, the Draft EIR analyzed two preservation
alternatives that-would have avoided demolition of the existing Center and potentially avoided. the
Project’s historical resources impact. The Planning Department considered two variants of the
© preservation alternative: (1)-an “Addition to the Existing Building” variant and (2) an Adaptive Reuse
Variant. The Planning Department did not carry these alternatives forward for full analysis because due
to basic lack of feasibility (see DEIR Chapter VI.C, and additional discussion in the Responses to
Comments document at page C&R-113 to118, and C&R-136 to'141. The preservation variants are further
discussed in detail below.)" ' : : ' '

1. . Addition to the Existing Bﬁild—irlg

This alternative would require seismic and structural upgrade of the existing Center - a structurally
unsound building with a rotated and cracked foundation and no shear wall. In order to structurally
upgrade the building to' meet cutrent Building Code requirements, it would need new reinforced

concrete foundations with micro-piles at each foundation point, new grade beams, diagonal steel bracing -
and top cords on all walls to provide shear for the building. ‘The existing truss system also requires
‘substantal reinforcing. Rehabilitation of the existing building would decrease the amount of program
' -space.bec,auSE the building is required to meet the accessibility and other cirrent Building Code
requirements and would not allow BTWCSC to expand its existing pfograms nor add new programs.

Under this alfernative, a housing component would be constructed in the parking lot area and the rear
yard. The 19,740-gsf residential component would be 40-foot-tall with only 27 units. The residential
.component would elifninate some of the windows on the eastern end of the buildings facing the redr
yard. The community center would not be able to expand to accomtnodate the new programs.. There
would be no available space- for supportive services for emancipated foster and transitional youth
"reéi,ding in the housing component. The community center program space would not be integrated
except through a long tunnel in the basement area rendering supervisioni difficult. This alternative also
would not accommodate a child care center or provide sufficient room to expand the BTWCSC program.
" Consequently, this altérnative would not meet the Project Sponsor’s objectives and is not a cost effective
" alternative. A : T o

. This hbusing component.d.esign has a very 'th exterjor-wall-to-plan area ratio,-which would drive up
the cost due to its inefficient plan layout. The pro-forma prepared for a 41 unit affordable component
show that such a project would be operating with a cash flow deficit.” A 27 units building generate, it '

In addifion, this pr‘eservaﬁoﬁ alternative is inconsistent with some.of the objectives and goals of the
Housing Element of the General Plan, including but not limited to: ' ‘ '

. 2004 Housing Element .-

‘Objective1: ~ To ‘provide mew housing, especially - permanently affordable _housiﬁg, ‘in
appropriate locations which meets identified housing needs and takes into

. T e AT for T fora b hous g treated- by erpioymentdemrmand:
SAN ERANCISED ) - . : '
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*-Policy 16: Create 1ncent[ves for the inclusion of housmg, parhcularly permanently
affordable housing, in new commercnal development projects.

Objective 4 Support affordable hosmg production. by mcreasmg site ava1lab1hty and
capaaty : -

‘Policy 4.4:- Consider granting dens1ty bonuses and parkmg requirement exemphons for the '
: construchon of affordable housmg or senior housing.

Objeeﬁve 8: ' Ensure equal access to housing opportun.if:ies.

Policy 8.6: . Increase the ava1labll1ty of units suitable for users W1th supportive housing .
‘ needs .

Objective 10 Reduce homelessness and the nsk of homelessness in coordmatlon w1th relevant
: agenc1es and service. prowders

- Policy 10.1: Focu's efforts on the provisions of permanent affordable arid servicé-enriched
' housing to reduce the need for temporary homeless shelters. -

Policle.Z: ' 'Aggressively purse- other stralegies to prevent hornelessness. and the risk of
homelessness by addressing its contributory factors.

Community Facilities Element

Policy 7: Program the centers to filt gaps in needed services, and prowde adequate
i - facilities for ill-housed- ex1sh.ng services.

. Alternative C (1) is infeasible and rejected by the Comumission because itwill decrease the nurnber of on-
‘site affordable housing units, will not provide expanded space for the programs, is not a cost efEectlve-
alternative, and will not meet the Project Sponsor 5 ob]echves ' '

@ Adaptive reuse of the Existing Building for Housing

Adaptive reuse of this building for housing would require a complete demolition of the interior of the
existing building and necessitate structural” strengthening described in the preservation variant above. -
This alternative would yield 22 to 25 unifs of affordable housing. The exterior-walls would require
modification to add additional windows. BTWSCS would be left with a 2-story residential building with

no community program space. The- affordable units Would not be transitional aged youth units because
" the building would lack space for supportlve services, which ensure that the transitional age youth and
emancipated foster youth will be successfully integrated into and become a contributing member of
society. This alternative would force BTWCSC to relocate or cease to exist: The historic significance is not
credited to the architecture or ‘the architect of the building, but the use of the building. Ehmmatton of
BTWCSC at the site would terminate l'ustoncally significance of the’ bm.lchng s association with BTWCSC.

" In addraon, the Adaptxve Reuse Altematxve is inconsistent with some of the ob]echves and goals of the
Housmg Element of the General Plan, including but not limited to: - :

2004 Housing Element

k3
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) Support affordable hosing production by increasing site at}aﬂabﬂitj and
capacity. . :

Consider granting density bonuses and parking requirement exemptons for the
consi:ruc‘tion of az':fordabie housing or senior housing.

Reduce homelessness and the r1sk of homelessness in coordmatton wrth relevant
avenaes and service prov1ders

Focus efforts on the provisions of permanent affordable and semce—ennched
housmg to reduce the need for temporary homeless shelters. '

Aggresswely purse other strategies to prevent homelessness and the misk of

homelessness by addressmg its conmbutory factors.

Communziy Faalztles Element

. Obje_cﬁve 3:

Po]i_cy 1:

Policy 2: -
Policy 3:
Policy 5 -

- Policy 7:

Policy 8:

Assure that neighborhood Residents have access to needed services and a focus -

‘ for neighborhood activities.

Provi_de 'neighborhood centers in areas lacking adequate community facilities.

Assure that ne_ighborhood"centers complement and do not duplicate existing:
pubic and private facilities. : :

Develop Centers to serve an identifiable neighborhood

Develop ne1ghborhood centers that are multi-purpose in. character, attractive in

- design, secure and comfortable, and inherently flexible to meeting the current - '
: and changmg needs of the nelghborhood served.

Program the centers to fill gaps in needed services, and 'provide' adequate .
fac:thtles for ill-] housed existing services.

Provide nelghborhood centers with a network of links to other nelghborhood
and c1tlede services. :

-The adaphve reuse alternative is 1nfe351b1e and rejected by the Cornnussmn because it will produce fewer
number of affordable housing and eliminate BTWCSC at this Site. The gymnasmm currently serves as a
shared facility with other. schools will be eliminated. Finally, the preservatton alternative is mfea51b1e
and re]ected because it would preserve the facade orly and not the overall structure or use 1tself

V. STATEMENT OF OVERRIDING CONSIDERATIONS

The Planning Comn‘usswn ﬁnds that, notw1thstand.1ng the imposition of all feasible rmﬁgatlon measures
and alternatives, significant impacts related ‘to Historic Resources will remain significant. and
unavoidable. Pursuant to- CEQA. section 21081 .and CEQA Guideline Section' 15093, the Planning
’ Commission hereby fmds, after consideration of the Final EIR and the ev1dence in the record, that each of

24
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the specific overriding economic, legel, social, technological and other benefits of the Project as set forth
below independently and collectively outweighs these significant and unavoidable impacts and is an
overriding consideration warranting approval of the Project. Any one of the reasons for epprOVal cited
below is sufficient to justify approval of the Project. Thus, even if a court were to conclude that not every - '
reason is supported by substantial evidence, the Commission will stand by its determination that each

individual reason is sufficient. The substantial evidence supporting the various beneﬁts can be found in .
the preceding findings, which are incorporated by reference into this Section, and in the documents ~
fou_nd in the record, as defined in SECtLOII I -

On the basis of the above findings and the substantial evidence in the whole record of this proceeding,
the Planning Commission specifically finds that there are significant benefits of the Project to support
approval of the Project in spite of the unavoidable Signiﬁcant impacts, and therefore makes this.
Statement of Overriding Considerations. The. Commission further finds that, as part of the process of .
~ obtaining Project approval, all significant effects on the environment from ilrtplementaﬁon of the Project
 have been eliminated or substantially lessened where feasible. All mitigation measures proposed in the

*~ EIR and MMRP are adopted as part of the Approval Actions described in Section I, above.. ' '

Fui'th'ermore, the Commission has determined that any remaining siénificant effects on the ent;ironment N
found to be unavoidable are acceptable die to the followmg spec1f1c overriding economic, techrucal
legal social and other considerations. '

~ The Pro]ect will have the followmg beneﬁts

1. The Pro]ect would increase the nurnber of 1nd1v1duals served by the BTWCSC program by 50
(from 100 to 150), add a child care center component for 24 children, and othermse expand the

type of programs provrded on site.

2. . The Project would enable the c_e'nter' to tncrease' the hours of the part time staff.
3. | . | dThe BTWCSC programs result in i.nc'reased. ethnic snd socio—eco'nornic diversitjf
.4. " The BTWCSC a:fter—school programs target at—nsk youth and prov1de correspondmg support
services.
' 5 . -The housing component of the Pro]ect Would.add 48 permanently affordable umits to the C1ty s

Housing stock managed by a non-profit organization. According to the 2010 Larkin Street Youth
Services Report, there are an estimated 5,700 homeless and marglnally house youth between the
ages of 12-24 each year. Their housing need is served by basic center (dropped in- shelters) and
transitional housing in San Francisco. There are a total of 324 beds serving approximately 1,312 -
youth per year. 292 of the 324 beds have an average stay of over 365 days, and the 24-unit
apartment house at Ellis Street has an average stay of 1,414 days. Due to high demand for
transitional aged: youth housing, the number of youth able to access tr'a’_nsitional\_aged youth

* housing has decreased dramatically. Based on the 2010 report by Larkin Street Youth Services; of
the yout.h' requiring transitional aged youth housing, 64 percent are male, 31 percent female, 3
- percenit male transgender, 1 percent female transgender and 1 percent other.- These youth are

- from diverse ethnic background, 30 percent are white/Caucasian, 28 percent African American,
21 ‘percent Latino, 5 percent Asian and Pacrﬁc Islanders, 2 percent American Indran, llpercent
multiracial, and 3 percent other.
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April 28, 2011 - ’ CEQA Flndmgs / Presidio-Sutter Specnal Use District

Homeless youth need a wide range of services to‘enable them to transition successfully from the

street to more stzble, healthy, and gainful condrtrons

The housing component of the Center has been designed as an integral part of the BTWCSC’s

 service programs. Twenty-four of the transitional aged youth units will be for at risk

emanclpated foster youth. A housing program integrated with supportlve services would
enhance the success rate of these youth to become contributing members of society and act as

'role model for other at—nsk youth.

Childcare centers are in high demand; affordable childcare is virtually non-existent. The

: inclusion of a childcare center for 24 children would provide access to on-site childcare to
parenting youth while they develop skills that would enable them to-enhance their employment,

earm a l1v1ncr wage, and acl’ueve POSIt[VE, long term outcomes for their families.

The BTWCSC programs and services would- si:engthen h_fe skills, ‘motivate high school
graduation, support hlgher education goals and prepare partlc1pants for caxeers in the 21st
century

In partnership with the University of San Francisco Environmental Science and Service Learrung-‘
Department, students and youth served by | BTWCSC would incorporate health and wellness
ad:tvrtles in their dally lives. : : :

' "Ihe computer fraining program would bridge the digital divide and bring prac’ucal computer

use and the internet to low-income homes, including the neighboring public housing residents,

‘and help to prepare youth as well as adults from low-income families’ job skills necessary to

compete in the 21st century ]ob market.

The transluonal ‘aged youth housing proposed for tlus Pro]ect is a 24-month housing support
program allows’ former foster youth ages 18 to 24 the opportunity to develop a sense of
permanency for the first time in their lives.' The on-site supportive services. provrde stability,

“build communities, and pave the way for successful, independent living.

The Food Pantry, orghnized by senior volunteers provides, vveekly' produce; bread, dry foods and

" can goods to families in need and emergency food a need that has grown durmg the current

econormic downturn

Participants in Youth Radio program undergo creative professional development, media o
education, technical training, and academic support. They leamn professional expectations and

. appropriate workplace behavior, long-term commitment and how to be viable contributors and
' 'leaders in the media/arts, ]oumahsm and civic life.

- The Draft conditional use approval motion before this commission discusses and demonstrates -

that the Pro;ect is consistent with and 1mplements many of the ob]ect[ve and pohcres of the
General Plan. , : .

4 FRasisrD . . : ) , . o7
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Text Amendment/Rezomg Resolution No. 18341 . CASE NO. 2006.0868TZ
T Apnl 28, 2011 CEQA Fmdmgs b Presrdlo—Suﬁer Specral Use Dlstrlct

17. ‘The Conditions of Approval for the Project mdude all the miti gation and unprovement measures
that would mitigate the Project’s potentially s1gmﬁcant J_mpact to mswmﬁcant levels; except for
its impact on an Architectural Historic Resource.

Havmt7 congidered the above, the Plannmg Commission finds that the be.neﬁts of the Pro]ect outwewh
the unhavoidable adverse environmental effects identified in the Final EIR and that those adverse
environmental effects-are therefore acceptable. - -

Sk ERARCISED . o i : ——
PLANNING DEPARTIRENT : : . - _ 28
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LUCE FORWARD N  Boag RECE

121 Spear Street

ATTORNEYS AT LAW - FOUNDED 1873 - —_— : S,j HO,L.F SJPVSE rzac:lgmo CA 94105
Luce, FORWARD, HAMILTON & SCRIPPS LLP ) ah TER AN ’ g S@em
y W s 55@461b$u v
. - _ o f¥ 6 P www[uce com
- ALICE SUET YEE BARKLEY - . B 3 H

DIRECT DIALNUMBER 415.356.4635
DIRECT FAX NUMBER 415.356.3888
EmAIL ADDRESS abarkley@luce.com

c”

June 6,2011 - | | _ . 78070-00699

Supervisor David Chiu
President, Board of Supervisors’
City Hall, Room 244

. San Francisco, California, 94102

SUBJECT:  Planning Department Case No. 2006.0868CETZ
Appeal of Final Environmental Impact Report for Presidio-Sutter Street
Special Use District and Proposed Project at 800 Presidio Avenue, San Francisco

Dear P1e51dent Cluu

Booker T. Washington Community Service Center (“BTWCSC” or “Apphcant”)
proposing to demolish its existing two-story community facility and construct a ﬁve—story,
approximately 55” high mixed use building with approximately 20,726 gross square foot (“gsf”)
of community center and gymnasium, 6,807 gsf of parking at the basement level, and 32,684 gsf
for 50-affordable dwelling units (the “Project”). The Project will require amendments to the
Planning Code creating the Presidio- Sutter Street Special Use District (¢ SUD”) to allow height
and unit dens1ty increases. o L

" The Planning Department (“Department™) prepared an environmental impact report for
the SUD and the Project. The Draft Environmental Impact Report (“DEIR™) was published on
June 23, 2009. The 45-day public comment period ended on August 10, 2009. The Planning
Commission (‘,‘Commission”) held a duly noticed public hearing on the DEIR to solicit‘public ‘

i . BT WC‘?C is the, oldest community service center serving the Afrlcan American commumty in

an Francisco. It has been in continuous operat1on since 1919 and has been in it's current location since
193” While BTWCSC began providing services exclusively to the African-American community, its
programs now serve a diverse ethnic population (50% African-American, 30% Asians, 10% Latinos, and
IO% others) all of whom are from low to very low income and/or immigrant families.

_ For additional information related to BTWCSC and the Project, please refer to BTWCSC’s letter
to the Planning Commission dated April 28, 2011, the BTWCSC letter to the Land Use Committee dated
May 31, 2011 and the documents forwarded to the Land Use Committee by Planning Department
iegardmo the proposed SUD Ordinance in Board of Supervisors® File No. 110658 These Ietters and

. documents are incorporated herein by reference as though fully set forth.

CarmEL VALLEY/DEL MaR . Los ANGELES E San DiEGo . » San FRANCISCO
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comment on August 5 2009. The Departrnent prepared and published the Responses to.
Comments on April 14, 2011 Aftera duly noticed public heanng, the Commission certified the
131nal Env1ronmental Impact Report (“FEIR”) on April 28, 201 1. ,

. On May 18, 2011 the Neighbors for Fair Planning (“Appellant , opponents of the SUD
and the Project, appealed the certification of the FEIR to the Board of Supervisors (“B'oar_d”).zr.
For the reasons discussed below, Appellant’s appeal is without merit. It is respectfully submitted
that the Board deny the appeal and affirm the Commission’s certification of the Environmental
Impact Report

ISSUES RAISED IN THE FEIR APPEAL3

Appellant raises the followmg issues in the FEIR appeal
L. Re- crrculat1on of the DEIR and the “Comments a.nd Responses” (C&R)
2. “Pre—approval * of the Project pr1or to cert1ﬁcat10n of the FEIR; -

Inaccurate “Env1ronrnental Setting” d1scuss1on

w

4. ' Inadequate Historic Resource Analysis;

wh
“

Failure to mclude a reasonable range of Alternat1ves and madequate “No Pro_]ect”
discussion; and - ‘

.O\

. Failure to analyze violations of the General Plan; and |
7. .- Project Approval

8. Spot Zoning .

i

Appellant also .appealed the cond1t10nal use authorization granted by the Plannmg Comm1ss1on to
this Board on May31, 2011.

3 Although Appellant’s appeal letter purports to list the issues on appeal under separate and

distinct headings, the appeal letter co-mingles allegauons and arguments within headings. For
the sake of brevity, BTWCSC responds to the issues raised in.the appeal letter under the
appropriate headmg and does not repeat them elsewhere letter : '
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'RESPONSES TO APPEAL

BTWCSC joins in the Planning Department’s responses to the appeal and offers the
following add1t1onal responses. :

1. No Re-Circulation Is Requzred Because The Comments And Responses ( “C&R”)
' Contzun No Significant New Informatzon

~ Appellant alleges that the FEIR describes feas1ble pro_1ect alternatives and mitigation
" measures that are substantially different from those discussed in the DEIR. Specifically,
Appellant complains that the “Alternatives” and other sections were rewritten requiring
recirculation of the EIR.* Staff initiated text on C&R pages 133-141 responding to comments
from the Historic Preservation Commission and Commissioner Moore® merely clarify and/or
amplify the Preservation alternatives, add conceptual floor plans and: amplify the reasons of -
rejection. Responding to comments on the Project’s impact on land use, visual quality and
aesthetics, BTWCSC refined the Project design to better address the Project’s less than
significant impacts. While the height of the Modified Project is still 55°, the number of units
- increased from 47 to 50 by reducing the one and two bedroom units to studio units.
Consequently, the environmental impacts of the modified design are similar to that of the Project
analyzed in the FEIR as it would still require demolition of a historic resource resulting in an
unavoidable signiﬁca.nt adverse impact that is’ identical to the Proposed Project in the DEIR.

" The requ1rements for rec1rculat1on set forth in CEQA Gmdelme Sect1on 15088.5(a) are
dlscussed below: . : ,

(A) A new szgnzf cant environmental impact would result from the pr0]ecr or ﬁom a
new mitigation measure proposed to be zmplemented

C&R pp. 64-68 discussed the Mod1ﬁed Project Design. The expanded discussion of the
Alternatives in the DEIR are responses to comments and/or add graphicsfor the Preservatxon'
Alternatives that clarify or amplify the alternatives. These discussions do not show any new
. significant environmental impact and do not change the conclusions in the DEIR and the FEIR.

4 Appellant did not comment on the Preservation Alternatives. Some of the opponents expressed
support for “Code Comphant Alternative.” Comments on “Off-site Alternative” will be discussed later in

, thxs letter.

> See C&R pages 117 and A2-29.
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(B) A substantial increase in the severity of an environmental impact would result
" unless mitigation measures are adopz‘ed that reduce -the impact to a level of
mszgnzf cance.

Neither the Modified Project nor the C&R clarifying or amplifying the Preservation
Alternatives result in any increase in the severity of an environmental impact that would change
the conclusions reached in the DEIR or the FEIR. In fact, the Modified-Project would lessen the
already less than significant impacts of the project on visual quality and aesthetics because the
massing of the Project was. revised to include varying setbacks. - Addition of conceptual floor

. plans and sections to clarify and amplify the Preservation Alternatives do not change theu 1mp'10t

on the environment. See C&R pp. 133-141.

(C) A feasible project alternaﬁve or mitigation measure considerably different from
- others previously analyzed would clearly lessen the environmental zmpacz‘s of the
prOJecz‘ but the project's proponents decline to adopt it.

No new feas1ble project - alternative or mitigation ‘measure that would lessen the
environmental impacts of the Project or that is considerably different from those analyzed in the
DEIR was proposed or added in the C&R Appellant falls to pomt to any such new fea51ble
alternative or m1t1gat1on measure. ‘

'(.D)' The dr aﬁ‘ EIR was so fundamentally and baszcally inadequate and con'clusory‘ in
 nature that meanzngﬁxl public review and comment were precluded '

Appellant alleges, but prov1des no specifics, that . the FEIR was tundamentallj; and
“basically- inadequate and conclusory in nature because it failed to d1sclese and- analyze ‘the.
Project’s adverse impacts on traffic, land.use, historic resources in the neighborhood, aesthetics,
parking, hazardous materials, solid waste and all other areas. See pages 2, 9 and 10 of
-+ Appellant’s 5/17/11 letter. : '

- Appellant also asserts that the “Code Compliant” and “Preservation Alternatives™ are
preferable and the public should given an opportumty to comment on them, inferring that they
‘were deprived of such an opportunity. The record is to the contrary. *Appellant’s attorney and

_ others testified and submitted written comments stating that they preferred the Code Complaint
Alternative or preservation of the existing building and the Responses to'Commerits responded to
these comments.’ See C&R pp. 113, 114, A2:7, A2-10 and 11, A2-18, 2-21. At the consolidated

~ hearing before the Commission, Appellant s attorney wrote a letter to the Commission and the
11elghbors testlﬁed that they prefen'ed the “Code Complalnt or “the Preservation Alternatlvc or

1179
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. a Project height of no more than 45°. (See Exhibit 2 to BTWCSC’S letter dated May 31, 201 lto - . =

the Land Use Committee.) No recirculation is necessary since the neighbors made known their
preference by commentmg on the FEIR and during the consolidated FEIR ard PI‘O_]eCt approval _
hearmg : : :

The discussion above demonstrates that any new information added merely clarifies,
amplifies or makes insignificant modifications to an adequate EIR. Therefore, Appellant’s
contention that the FEIR be re-circulated should be reJected by this Board. (See CEQA
Gu1del1ne section 15088.5(b).)

2. T Ize Project Was Not “Pre-Approved ” By The Czty Or Any Of Ats Departments, Boards
Or Commiissions.

Relying on Save Tara v. City of West Hollywood (2008) 45 Cal 4th 116 (“Save Tara”),
Appellant contends that the City pre-approved the project because the Mayor’s Office of
Housing prov1ded pre-development funding-to BTWCSC. In Save Tara, the City Council of
City of West Hollywood granted the developer an option to purchase a city-owned property on
June 9, 2003, ahnounced a $4.2 Million grant in December 2003 for the proposed development,
and approved a “Conditional Agreement for conveyance and Development of the Property.” '

Development of any prOJect requires expenditure for pre- development costs including
architectural fees and environment review, both of which are necessary before the City can
‘approve, modify or disapprove a project. .In this case, after an arduous evaluation process, the
‘Mayor’s Office of Housmg (“MOH”) executed a Loan Agreement with BTWCSC in the amount -
of $788,484.00 to be used for pre- development costs, including but not limited to environment
review and architectural services for the project. (A copy of the MOH’s Pre-development Loan
Agreement is attached hereto as Exhibit 1; see Section 3.2.on p 10 and Section 3.8 on pp 11 and
12 of Exhibit 1.) A secured prom1ssory note was executed on October 29, 2010, a copy of which
is attached hereto as Exhibit 2. The loan is secured by a Deed of Trust, Assignment of Rents,
" Security Agreement and Fixture Filing (“Deed of Trust”) on the 800 Presidio Property was
recorded against the land record on December 7, 2010 (a copy of the Deed of Trust is attached
hereto as Exhibit 3). A notice of Spec1al Restriction disclosing the Loan Agreement is attaehed' '

' hereLo as EXhlblt 4

‘Section 4 S(d) of the Loan Agreement set forth 11m1tat1ons on’ disbursement of the loan
proceeds, including that “the City shall have no obligation to. disburse any funds that would cause
the total amount d1sbursed under thls Agreement to exceed $550,000 untll eompletlon of all requlred '
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_ environmental review for the Project under CEQA ” See p. 14 of Exh1b1t l Therefore the facts m
Save Tara are d1st1ngulshable : . : :

MOH is not vested with and does not have the legal authority to review or act on any
project, or to act on amendments to the City’s Planning Code. Only the Board has the authority
to enact an ordinance including amendments to the Planning Code. (C1ty Charter Section 2.105)
The Commission is vested with the legal responsibilities to approve “all permits and licenses

- dependent on, or affected by, the City Planning Code administered by the Planning Department”
(SF Charter section 4.105). After the Department approves a project, the building permit would
be routed to the Department of Building Inspection (“DBI”) for compliance with the Building

~ Code and Fire Code prov151ons (San Francisco Building Code Sections 101A.20 and Appendix
"D of SF Charter). Appeal of the building perrmt is to the Board of Appeals (Charter Section

4.106), Appeal of a conditional use permit is to the Board of Supervisors (Charter Section

-~ 4.105). The Commission certified the FEIR before approving the cond1t1onal use apphca’uon for

thls PI'OJ ect on April 28, 2011.

 Appellant’s reliance on Save Tara is inapposite. The Appellant offers no documentatton ;
of any pre-approval guarantee made by any City Agency, Commission, Commissioner or
employee. Appellant’s assertion that the Project was S pre- -approved is without any factual or legal
foundation and should be disregarded.

3. _The “Envi‘ronmental Setting” Discussion In. The FEIR Is Adequate.” Except For
Unavoidable Adverse Significant Impact On A Historic Resource, The Project Will
Have -“LeSs Than A Significant Impact” On The Environment. :

EIR is an informational document and CEQA does not demand perfection.” The purpose
of CEQA is to inform the decision-makers of the environmental consequences of a project and to -
ensure the public that the environment will be protected. -The environmental setting section of -
the FEIR discussed the existing conditions on land use, aesthetics, visual quality, and views of
the site and thoroughly analyzed the Project’s impacts on these topics. See pages 1V-1 to IV-29
of the DEIR and pages C7R 33-72 of the Responses to Comments. Therefore, the FEIR contains
more than sufficient mformatlon on the environmental setting and the PI‘O_] ect’s impact meetmg
' CEQA requirements. :

6 In certain instances, the Health Department or other agenmes may have to approve a building

permit appl1cat1on
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Since the hearings on the certification of the FEIR and the conditional use application
were consolidated, the Planning Commission had the FEIR, the Department staff’s case report
for the Project and BTWCSC’s letter, public testimony supporting or opposing the project before
it prior to acting on certification of the FEIR. The case report and the BTWCSC letter included
additional graphics and photographs showing the existing project Vlclmty, as well as contextual
photomontages of the Modified Project from various vantage points; mcludmg analysis of the
historic heights of the building in comparison to the width of streets.®  The Commission had -
sufficient information on the environmental setting and the Project’s impact on the environmeunt

- to make an mformed decision on the FEIR. I

' Appellant’s contention that the PIOJect will have a significant impact on the environment,
is based solely on their disagreement with the conclusions reached in the FEIR. Appellant
altempls to support its contention that the FEIR’s environmental setting discussion is inadequate
by focusing on the two- and three-story buildings near the project. vicinity and conveniently
tgnores the 45° high apartment bu11d1ngs directly across the street on Sutter Street and other taller
institutional buildings near the site.’” Appellant’s complaint that the FEIR failed to adequately
analyze other environmental impacts are conclusory statements without any legal or evidentiary
support. Thus, the Board should not give credence to Appellant’svcomplaint. :

4, ' The Historic Resource Analysis Provzdes More Than Suff czent Informatzon On The
iject Architecture, and On And Off-Site Htsforzc Resources. ‘

On December 10, 2007 Preservauon Arc}utecttue subrmtted a H1stonc Resource

Bvaluation Report (* ‘HRER”) to the Planning Department on the BTWCSC building:at 800

residio Avenue. Analyses in the HRER include, but are not limited to, (1) the neighborhood
dnd the Property’s history including that the site was, for a time, the location of a power house

The photo Jraphs included block faces of Sutter Street and Presidio Stréet. Block face photooraphcb
of Post Street beiween Lyon and Presidio Avenue is attached hereto as Exhiblt 5. :

8 The strest width vs. street 11¢ight i_nformation is from the Market and Octavia Aréa Plan. .

7 ‘During the printing process, the color denoting two-story buildings were inadvertently omitted.
‘Figure 12 has been corrected and is included in the Department’s packet to this Board. This is a harmless
error because the photographs in the FEIR and in the project vicinity photographs and photomontages of
the Project in the Commission’s case report and BTWCSC’s letter showing the buxldmgs on the block

" faces left no doubt that there are two-story bu1ldmgs on the project block. :

. 1182
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for the Sutter Street Railway, (2) the site’s association with prominent individuals, (3) the -
architect and the architectural design of the building. The HRER report concluded that

“the BTW building is descended from the identified historical events.
Therefore, the conclusion . . . is that the resource is eligible for the CR [Cahfornra
Register of Hlstorrc Resources] under CR Cr1ter1a 1.

The HRER also discussed the findings of a reconnalssance survey of the 12 block area bound by .
Geary Boulevard, Presidio Avenue, Pine and ‘Brodetick Streets and concluded that the survey
area is similar to many other residential areas in the City. Based on the reconnaissance survey, -
the HRER concluded that a district might be carved out from Broderick, Pine/California, Lyon

and ‘Sutter, but does not include the project block. The HRER report also discussed the Project’s =

' archrtectural compat1b111ty with the existing setting (See pages 23 25.)

The Department issued its Historic Resource Evaluation Responses (“HRE Response™)
on January 7, 2008 concluding that BTWCSC building is a historic resource under Criteria A.
Bothi the HRER and the HRE Response found the building not to be of a distinctive architecture,
nor the work of a master architect, nor possessing high artistic value of srgmﬁcance The hrstorrc
resources analysrs can be found on DEIR pages IV-34-50.

On pp. 47-48, the DEIR noted the presence of spe01ﬁc rated hlstonc structures identified
in “Here Today” near the Project Site. On C&R pp. 75-78, the Department amplified its -
discussion on the Project’s effect on adjacent historic resources. and concluded that a potential
historic district centers at Baker and Pine Streets, which is two blocks northeast of the Project
site, may exist. The Department concluded that the Project’s impact on known and potential
historic resources would be less than srgmﬁcant Therefore, Appellant’s statement that “the
neighborhood exhibits a consistent development pattern including- ‘height, scale, bulk, massing,
rhythm, architectural detail and use of materials to create  cohesive groupings of bulldmgs
dlstrlcts and nelghborhood” is specmus and contrary to evrdence in the record.

Appellant asserts that nearly every building on both sides of the 2700 and 2600 §utter
and on the 2600 and 2500 block of Post justifies the creation of the “Sutter Hill Historie
District.” Therefore, failure to conduct a detailed survey of every building in an-alleged potent1a1

historic district renders the FEIR inadequate. Appellant also asked for a Historic Survey of . .

buildings in a 20-block area bounded by Geary Boulevard, Divisadero, California and Presidio
and that the Project’s impact on historic resources is insufficient. The cases rehed on by the
Appellant do not support this claim.
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In Sierra Club v. State Board of Forestry (1994) 7 Cal.4®™ 1215, the State Board of -
Forestry approved timber harvesting plans that were rejected by the Department of Forestry and
 the Deépartment of Fish and Game even though the applicant refused to provide information on
- old-growth-dependent wildlife species with in the plan areas. The Sierra Club court held that the
State Board. of Forestry abused its discretion approving plans which lacked information

- regarding the presence of some old-growth-dependent wildlife species. In Cardiz Land Co. v
Rail Cycles (2000) 83 Cal.AppAth 74, the court held that the failure of the EIR to discuss ground
water volume that may be contaminated by Rail Cycles’ proposed expansion of the landfill area -
operation renders the FEIR inadequate. In this case, the FEIR analyzed the presence of historic
resources and the Project’s potential impact on them. ' : '

‘ Respon_ding to Commissioner Moore’s comment for additional information on Lloyd -
Gartner, architect of the BTWCSC building, the Department researched the files of the American
Institite of Architects’ Historical Directory. This research revealed that Gartner is primarily a
designer of shopping malls and other retail establishments; the BTWCSC project was not-
mentioned. ' N : -

- . Ignoring the well-researched and well-reasonéd analysis in the FEIR that Gartner is not a
master architect, Appellant’s attorney infers that information supporting his conclusion that
Garter is a master architect is merely a few clicks away on Google. However, Appellant failed to
mention that all substantive information in a Google search is provided by a link to HRER and
the Planning Department’s HRE Response and that Gartner is not mentioned in Wikipedia. .
Copies of print-outs from Google is attached hereto as Exhibit 6. In deed, all the information on
the history of and other information on the BTWCSC cited by Appellant’s attorney were in the
HRER, the HRE Response, the DEIR and the C&R. Appellant added nothing new in its appeal
letter except for another specious claim. Therefore, it must be concluded that the Project FEIR
fully informs this Board, the Commission, and the public about the Project’s impacts on historic
resources. Simply put, disagreement with the conclusions reached in the FEIR’s historic
resource analyses is not grounds to render the FEIR inadequate under CEQA. S L

5. A Reasonable Range of Alternatives Were Analyzed' In the FER, The Discussion of
The “No Project Alternative” Complies with CEQA Requireinénts.l 0 -

10" The responses in this section also addresses Appellant’s allegations in Section 4 (p: 6) and Section
8 (p. 12) of Appellant’s May 17, 2011 letter to this Board.
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CEQA Gmdelmes Section 15126. 6(f) requires that a reasonable range of Alternatives be
considered and analyzed. Only alternatives that permit a reasoned choice and those that would
avoid or substantially lessen any of the significant effects of the project need to be analyzed. The
lead agency determines what alternatives could feasibly attain most of the basic objectives of the
project. In this case, the FEIR includes the “No Pr0]ect Altema’uve” the “Code Compliant
Alternative” and two variants of “Preservation-Alternatives.” Appellant complains that the FEIR -
omitted alternatives that would reduce the Project’s impact to less than significant levels; the
assertion is without merit. The only unavoidable significant impact from the Project is the
demolition of a historic resource. ‘The “Code Complaint Alternative” would require demolition
of the BTWCSC building, a sighificant and unavoidable adverse impact. Only the preservation
alternatives would avoid significant adverse impact by preserving the ex1st1ng buﬂdmg After
being fully analyzed all other impacts were found either to be ms1gmﬁcant or were reduced to an
1ns1gmﬁcant level with mltlganon measures. See DEIR page v-1 and 2.

Feasibility is defined by taking into account factors such as economzc vlablltty, and
- whether ‘the proponent can reasonably acquire, control or otherwise have access tfo the
alternative site, amongst others. (CEQA Guidelines Sectlon 15126.6(£)(3).) BTWCSC. .
submitted to the Planning Department detailed operating analyses showing the 45’ building with -
41 units preferred by Appellant'! will result in an operating' deficit, while a 50 unit building
would not. Copies of the operating budget analyses for a 50-unit project and a 41 unit project
- prepared by John Stewart & Company are attached hereto as Exhibits 7 and 8 respectively.
John Stewart Company also performed an operating budget analysis for an alternative with 25
umts which shows an annual operating deficit of $77,569 excluding a $15,000 replacement
reserve deposit, a $4 500 asset management fee and a $7,500 partnership Management fee. A
© copy of the income and operating expense analysis of a 25 unit affordable bulldmg is attached
hereto as Exhibit 9. Therefore, none of the alternatives d1scussed inthe F EIR is feasible:

Appellant S complamt states. that the FEIR failed to analyze ari “Off-Site Altematwe

.- CEQA does not require analy51s of an off-site alternative that is not feasible due to economic
non-viability. An EIR need not consider an alternative whose effect cannot be reasonably
ascertained and whose implementation is remote and speculative. CEQA Guidelines Section
15126.6(£)(3) . In this case, BTWCSC is a non-profit community based organization who has the

M The 457 hi gh building with 41-units is a reduced density or intensity of the Project that will reqﬁi_re
demolition of the existing building. Enactment of a Presidio-Sutter Street Special Use District with a
lower maximum height limit and dwelling unit density will not reduce the significant adverse impact

resulting from demolition of a historic reseurce and need not be included.
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good fortune of owning the property where its facilities are located. BTWCSC has no ability to
- purchase another site for the development of affordable housing in the Western Addition area or
elsewhere in the City. The lack of financial ability is evident by the fact the BTWCSC had to
_enter into a Loan Agreement with MOH to pay for pre-development costs in order to secure
entitlement for the Project. BTWCSC will testify before this Board that it has approximately
'$300,000 in its bank account, of which $150,000 is to cover current salaries, payroll taxes and
other operating expenses and the other $150,000 is an operating reserve. BTWCSC does not the

. ability to reasonably acquire or control an alternative site. :

6. The Project’s Potential Conflict With Certain Objectives And Policies Of The City’s
General Plan Were Discussed. . ' .

- Appellant made a general allegation that the Project violates the Urban Design Element
of the City’s General Plan and the FEIR failed to discuss the General Plan Element and the
Project’s impacts thereon. However, Appellant again offers nothing specific to support the
allegation.12 Inasmuch as the objectives and policies in the City’s General Plan address
competing public and private interests, no project can be consistent with all of the provisions of
the General Plan, nor is this required. Only overall consistency is required. C o

Pages III-1 to 2 of the DEIR list the objectives and policies of the Residential Element,
the Transportation Element and the Urban Design Element that may conflict with the Project. -
Pages C&R-28 to 31 contain the Responses to the comment that Appellant’s attorney raised
related to Urban Design Element objectives and policies as well as the “Fundamental Design
Principles for Major Development.” Additionally, the C&R on Land Use and Aesthetics discuss
the impact of the Project on the existing character of the neighborhood. (See C&R pp. 31-46.)
Appellant also complains that the Presidio-Sutter Street Special Use District would threaten the
known and potential historic resources in the neighborhood, but again presented no evidence to
back the allegation. ' S ;

7. The FEIR Is An Informational Document And Does Not Compel the City To Adopt A
Particular Alternative Or To Exercise Its Discretion Associated With Project Approval
In A Particular Manner. : ‘ -

12 Appellant then states its reasons why the analysis of the Project’s impact on historic resources is ,

inadequate. See Section 4 of this letter for response. :
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Contrary to Appellant’s contention, the FIER only identified one significant, unavoidable

~ adverse impact — demolition of a historic resource. All other impacts, including visual and land

use, have been determined to be Iess than significant.. The FEIR discussed the reasons for

finding certain mitigation measures and alternatives to be infeasible. The FEIR is an

informational document and does not compel or determine which analyzed p1OJect alternative or
modification can or should be approved. :

- If the \Commission, or the Board, as decision makers, decides to approve the Project or
Appellant’s preferred alternative, the Commission or the Board must first certify the FEIR, make
CEQA findings and adopt a Statement of Overriding Consideration setting forth its reasons for
approving a project with significant adverse impact before proceeding to approve the Project, a

-modified project, or a project alternative. If Appellant believes that the Commission abused its .
discretion in approving the Project, the appropriate forum is through an appeal of the cond1t1onal
use ap proval not an appeal of the certification of the FEIR

8. SpotZomn5

Appellant asserts that the Presidio-Sutter Street Special Use District is spot zoning.”
This issue was addressed in BTWCSC’s letter dated May 31, 2011 to, the Land Use Committee
~and this Board in Board of Supemsor s file no. 110658, whichis inc¢orporated herein by
reference as though fully set forth .

CONCLUSION

. Appellant’s appeal is a list of meritless allegations without supporting proof Appellant
-attempts to obfuscate facts and misstates the law in an attempt to sway the Board to grant its
appeal and remand the FEIR to the Planning Department and Commission. The Department has
submitted to this Board thoughtful responses to the Appellant s allegations. Based on the
Department’s Tespoises and BTWCSC’s responses herein, the appeal of the FEIR must fail. Itis -
respectfully submitted that this Board deny the appeal of the FEIR for the Pres1d10 Sutter Street o
SUD ordinance and the 800 Pres1d1o pl‘O_]CCt :

Very tmly yours, -

Luce Forward Hamiltok & Scripps LLP
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Enclosure: Exhibité 1-9

ce:

*Supervisor John Avalos

Supervisor David Campos
Supervisor Carmen Chu-
Supervisor Malia Cohen

* Supervisor Sean Elsbernd

Supervisor Mark Farrell

- Supervisor Jane Kim

Supervisor Eric Mar

Supervisor Ross Mirkarimi
Supervisor Scott Wiener

Angela Cavillo; Clerk of the Board

.AnMarie Rogers (Planning Department [via e-mail])

Bill Wycko (Planning Department [via e-mail])
Michael Jacinto (Planning Department [via e-mail])
Glenn Cabreros (Planning Department [via e-maﬂ])
Elaine Warren (City Attorney’s Office)

‘Susan Cleveland Knowles (City Attorney’s Ofﬁce) :

Patricia Scott (via e-mail)
Steve Perry (via e-mail)
Marc Slutzkin (via e-mail).
Randi Gerson (via e-mail)
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Exhibit 1
Exhibit 2
Exhibit 3

Exhibit 4 -

Exhibit 6
Exhibit 7-
Exhibit 8

Exhibit 9

| 301258595.1

TABLE OF EXHIBITS

" MOH’s Loan Agreement between CCSF and BTWCSC/

‘The Secured Promissory Note executed on October 29, 2010
Deed of Tru‘st Assignment of Rents, Secdrity'Agreement and Fixture Filing °

.Notlce of Spec1al Restr1ct1ons on 800 Presidio Avenue -

" Block face photographs of Post Street between Lyon and Pre51d1o Avenue

_ 'Pnnt-outs from Google about Lloyd Gartner

Operating budget analyses fora 50—umt project prepared by John Stewart
Company

~-Operating budget analyses for a 41 unit proj ject prepared by J ohn Stewart

Company

Income and operating expense analy51s of a 25 unit affordable bu11d1ng prepared
by John Stewart Company
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San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

NOTICE OF PUBLIC HEARING

'BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

NOTICE 1S HEREBY GIVEN THAT the Board of Superwsors of the City and
County of San Francisco will hold a public hearing to consider the following proposal
and said public hearing will be held as follows, at which time all interested parties may
attend and be heard: : .

-

'Date: - . Tuesday, June 14, 2011
. Time: -4:00 p.m.

Location: Legi'sletive Chamber, Room 250 located at.City Hall, 1 Dr.
Carlton B. Goodlett Place, San Francisco, CA 94102

Subject: File No. 110675. Hearing of persons interested in or objecting
to the decision of the Planning Commission’s April 28, 2011,
Certification of a Final Environmental Impact Report identified
as Planning Case No. 2006.0868E, through its Motion No.
18340, for the proposed Booker T. Washington Community
Center Mixed-Use Project located at 800 Presidio Avenue

~ (Appellant: Stephen M. Williams.)

Pursuant to Government Code Section 65009, notice is hereby glven if you
challenge, in court, the matter described above, you may be limited to raising only those
issues you or someone else raised at the public hearing described in ‘this notice, orin:
written correspondence delivered to the Board of Supervisors at, or prior to, the pUbllC
hearing. .

In accordance with Section 67.7-1 of the San Francisco Administrative Code,
persons who are unable to attend the hearing on these matters.may ¢ submit written -
- comments to the City prior to the time the hearing begins. These comments will be
made a part of the official public records in these matters, and shall be brought to the -
attention of the Board of Supervnsors ertten comments should be addressed to

1190



 Angela Calvillo, Clerk of the Board Room 244 City Hall 1 Dr. Carlton B. Goodlett _
Place, San Francisco, CA 94102. Information relating to this matter is available in the
Office of the Clerk of the Board and agenda mformatlon will be available for publlc
review on Thursday, June 9, 2011.

Calu >
Angéla Calvillo |
Clerk of the Board

DATED:  June3, 2011
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