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Honorable David Chiu, President Majf 17,2011

San Francisco Board of Supervisors ' ; S W

City Hall, 1 Dr. Carlton B. Goodlett Place - ‘ : A

San Francisco, CA 94103 = ;3.;.
=
Re: 800 Presudlo Avenue —Notice of Appeal of Cernﬁcatlon of Final EIR :_": . g

_ o Do
+ ~ e m
£ . .DearPresident Chiu and Members of the Board: - %E <
. ‘ o

INTRODUCTION @ A=<

ro - QX

o
Neighbors For Falr Plannmg are remdents and owners of property in the immediate =

vicinity of the low density, Victorian era neighborhood surrounding the site of the
proposed out-of scale project at The Booker T. Washington Community Service Center,
(BTW). We have been working closely with Supervisor Farrell to reach a compromise
and actually reluctantly agreed to not oppose a four story --40 umit project with

" restrictions on parking. The developer refused any compromise and refused to cut its
$1.5M fee and is insisting on the absurd, 70,000 square foot building which violates

~ numerous provisions of the Planning Code and all common sense or fairness in planning.

BTW is located ajt__EiQQﬁPr\efsidg’g’,} at the corner of Sutter Street and Presidio Avenue,

- The above view is from Masomc Avenue lookmg east at BTW across the Mum yard
—Note Adjacent TWO story buildings misidentified in the EIR. The EIR
incorrectly identifies more than 25 buildings {a majority) on the subject block.

1022



Dévid Chiu, President  © 4 |  May17,2011
Page 2 of 14 s : N ' '

The site is currently zoned RM-1, Residential Mixed Use-Low Density, has a 40 foot
“height limit and is surrounded 6n all sides by small wooden Victorian era houses of one
and two stories. (NOT three stories as again mistakenly set forth in the Final EIR—See,
C&R-124, Revised Figure 12) The EIR is simply incorrect on the scale of the area and
the “setting” or scope for the project. Accordingly, it also follows that it misjudges the
- impacts and potential impacts of the project bylfailing‘ to establish an accurate baseline.

Many buildings on the block and in the surrounding area are historically significant and
date from the late 1870°s-1880°s when the area was first settled as part of the “western
addition” to San Francisco. There are some apartment buildings dating from the early
1900°s across Sutter Street to the north. BTW is located on a large lot of a litile more than
Y acre in size and has residential uses on all sides. Historically, the subject lot was part of
the .Sutter Street Cable Car turnaround in conjunction with the Muni Building and bus
yard are Jocated across Presidio Avenue to the west. Presently BTW fits in with the
residential neighborhood and blends in seamlessly because of its relatively small scale.
Under the proposal the square footage on the lot would increase from its current

11 600 8.f to an astoundmﬂ increase of more than 500% to 70.000 s.f,

Above is the same view with the new proposed “monster” pro_lect Whu:h unfairly
exceeds the maximum zoning m all categones :

The project is so far out of step with the zoning of the area that the only way to achieve
the overambitious project is to “spot re-zone™ this particulat lot and to amend the ‘
Planning Code and create the “Presidio Sutter Special Use District at 800 Presidio™ just .
for its lot. This unfair spot zoning will create exceptions to the Planning Code which will

- allow BTW to replace the one story 11,600 square foot building at the site witha new’
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building at 70,000 square feet (more than 500% larger). The proposed project will also
exceed the height limit of 40 feet and be 55 feet tall on Presidio and up to 65 feet tall as it
moves down the hill on Sutter Sireet. The maximum density of the current zoning is 28
dwelling units; the project would nearly double that maximum density at 50 units
{leaping up not just one zoning classification but four). The project would eliminate the
rear yard requlrements and would extend some 25 feet into the required minimum rear
yard. The project is presented as a Planned Unit Development in order to eliminate
required parking and will have 22 spaces (11 are “tandem”) instead of 62 required -
hecause of the 200 seat gym. . _

' Ifundreds of neighboring residents and homeowners oppose the project as do the
associated near-by Neighborhood Groups, Pacific Heights Residents” Association, Jordan
Park Improvement Association, The Presidio Heights Association of neighbors and the
Laurel Heights Improvemcnt Association. The neighbors and residents believe the
proposed project is grossly out of scale and far too bulky, tall and dense to fit in with this
low density, smaller scale historic neighborhood. The neighbors believe this project

_represents the worst type of “spot-zoning” and special gift for a particular lot and a
particular development and developer. It is an unfair and inequitable increase in density
without respect for numerous provisions of the Planning Code which controls and binds
all other lots in the vicinity. The neighbors are requesting that any project at the site
conform to the Planning Code as all other lots must and that it be dramatically reduced in
size and scale to be compatible with this historic neighborhood. ' :

CEOA ISSUES

1 The EIR Should Have Been Recn'culated for Comment

Under CEQA, a Draft E[R is normally circulated for one public review period, and
recirculation for a second public review period is the exception to this normal rule. -
Under the case law and the CEQA Guidelines, recirculation is required when significant
new information is added to the EIR after public notice is given of the availability of the
‘Draft EIR for public review but before certification. (14 Cal. Code Regs. § 15088(a)}

The Comment period was closed on the EIR more than eight months ago in August 2010.
‘Significant new information was added to the EIR and the Section of the EIR dealing
with “Alternatives” was essentially completely rewritten as were other sections. The
public was entitled to an opportunity to comment on those new and revised alternatives,
which have the potential to mitigateto a less than insignificant the acknowledged,
unmitigated and overwhelmingly significant impacts of the proposed project.

The revised EIR describes a feasible project alternative or mitigation measure
considerably different from others previously analyzed which would clearly lessen the
environmental impacts of the project, but the project proponents decline to adopt it; a.nd
the EIR was so fundamentally and basically inadequate and conclusory in nature

 that meaningful public review and comment were precluded because the public was not
given an opportumty to comment on reasonable and feasible alternatives.
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2. The Prolect Has Been Improperly “Pre-Approved” and the EIR Process isa
Sham to Justify What has Alreadv Been' Approved and Patd for by the C[fj[

- The EIR review process “is intended to be part of the decision making process itself, and
not an examination, after the decision has been made, of the possible environmental
consequences of the decision. ”Save Tara v. Cu‘y of West Hallywood '

- This pro;ect has already been * approvcd” because the City has already comm1tted

substantial overwhelming funding to the project as an affordable housing project and all

other alternatives are foreclosed. The Mayor’s Office of Housing is already paying the

" developer, the architect, the environmental consultant (and many others) directly
hundreds of thousands of dollars: This is not BTWCC’s project, it belongs to the MOH
and althoigh the Final EIR took great pains to delete the phrase “in association with the
Mayor’s Office of Housing” from dozens of entries in the EIR, they had it right the first
time. THE MOH HAS ALREADY PAID OUT APPROXIMATELY $500,000 FOR

- THIS PROJECT. MOH documents show payments of $300,000 in February 2011 and
$150,000 last July. All before the énvironmental review was completed. This was a MOH
project and MOH took great pains to remove its name as the “proposing” and sponsoring
party from the EIR. However, the damage was done and the die was cast lcng ago.

This project v1oIates CEQA asa ‘pre -approval.” The circumstanices demonstrate that an
agency (MOH) has already fully and completely committed.itself to the project, and
therefore, the approval has already occurred. Numerous courts have held this is improper
and violates CEQA. The CEQA Guidelines define agency approval as occurring upon the
agency’s “earliest commitment” to a project (this is a quote from the CEQA Guidelines,
Cal. Code Regs., tit. 14, §15352(b). The City’s own Administrative Code and sunshine

- ordinance also define this project as having been “approved” because of the funding.

" dumped into it many months before the CEQA process was completed. -

MOH has 31gned commitments for millions and already paid some $5 00 000 for the
proposed project. Awarding these finds at a time when the City is cutting basic services
- everywhere else is “approving” the project as defined by the City’s own Codes. The -
project has. already acqulred so much “bureaucratic and financial momentum” that a
strong incentive existed to ignore environmental concerns. The money awarded to
Booker T. Washington is part of a binding written agreement between BTWCSC and the
. City and completely undermines CEQA’s goal of demonstrating to the public that the
environmental implications of a project have in fact been analyzed. Instead, such pre-
approvals make clear that the EIR will be what it already appears to be, as a post hoc
rationalization of the agency’s action. The MOH paid the architect to draw a particular

" project and ignored all others. This is a violation of CEQA and none of the mynad of
reasonable alternatives were consxdered '

. The courts have made clear the general prmmple Before conductmg CEQA review,
* agencies must not ‘take any action’ that significantly furthers a project in a manner that
. forecloses alternatives or mitigation measures that would ordinarily be part of CEQA

1025



David Chiu, President . 4 May 17, 2011
Page5 of 14 ' - : ' .

- review of that public project. That is exactly what a $500,000 dollar award as part of a-
multimillion dollar award has done. The MOH has already told the commumnity that the
project must be an oversized monster and caonot be reduced (or mitigated) becanse of
‘economic considerations. Its award of these funds is nothing short of full and final

- approval of the project as it is proposed or at least at something very close to what is.
proposed. This completely eliminates the agencies (and the other City agenc;les)
dlscretlon based on the eventual environmental findings.

The recent California Supreme court case of Save Tara v. City of West Hollywood is
directly on point in this instance. To assist in making the determination, the court set
forth a two-step approach: (i) whether the agency, in taking action indicated it would
perform environmental review before making any further commitment to the project, and
if so, whether the agency nevertheless limited its discretion regarding environmental
review; and (ii)} whether the record showed the agéncy committed significant resources to
shape the project and foreclosed consideration of meaningful aliérnatives (citations and .
quotations omitted). In Tara, the commitment of $300,000 was enough to persuade the
Court that “approval” had occurred and that other alternatives were foreclosed. In this
case, just as in the Tara Case, both the provisions in the City’s agreements and the
surroundmg factual circumstances make clear that the City has improperly committed
itself to a definite course of action regarding the project before fully evaluating its
environmental effects. That is what sections 21110 and 2115 1 of the Public Resources
Code prohlblt

" 3. The Conclusions of “Less Than a Significant Impact” Are Not Credible and

are Based on an Incorrect Analysis of the Surroundmg Neighborhood
. The logic e:mployed in the EIR is muddy or simply not credible. The conclusion of the -

final EIR in regard to the General Plan and its numerous mandates that new construction . -

~ be “compatible” with existing neighborhoods are gleaned from thin air. Thé bare
conclusions.of the final EIR that the new proposed building will not have hegative visual
impacts and is “generally compatible” in scale with the existing neighborhood is absurd’
and unsupported. In fact, the EIR continues to be mistaken about the neighborhood and
fails to note that the adjacent buﬂdmgs on Pre51d10 are two stories tall, not three stories.

"~ The Dept simply has the nature of this nelghborhood completeiy Wrong AGAIN Itigas -

if those drafting the EIR and Comments & Responses HAVE NEVER VISITED THE
NEIGHBORHOOD. The (Revised) diagrams and figures in the EIR illustrating heights in
the neighborhood are completely and utterly wrong AGAIN. In its zeal to make the -
neighborhood seem over grown the EIR ignores all TWO STORY STRUCTURES.
Twenty five buildings are incorrectly depicted as three stories in height. The conclusions
in the FEIR and in the staff report on the project are drawn from patently incorrect data.
- The environmental setting and impacts section utilizes completely false data to conclude:
“The proposed five-story (above ground) building would be only slightly taller or similar
* in height to other residential and non-residential buildings in the general project &
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ea...”(C&R-p.123) This is completely in error and the actual height of the proposed

. monster building will exceed 65 feet as it moves down the steep slope of Sutter Streef.

The building will actually be more than six stories on Sutter Street and as is clear from
the data used, the EIR is simply and completely in error about this neighborhood and this

- statement is false. Since the EIR has the Environmental Setting and the Impacts A
completely wrong, it has not provided information fo the deo131on—makers Wthh allowed
for informed mtelhgent decisions, options or choices. "

" 4.. The Alternatives to the Project Are Preferable and Sﬁould be Recommended

The EIR proposed completely inadequate “no pro _;ect altemaHVe“ and aelmowiedged that
the proposed plan policies have the potential to create impacts on historic resources yet
the impacts were not quantified and no mitigation proposed. The revised EIR should be
recirculated so that comments may be made on the oompletely rewritten “alternatives”
port1on of the document. ‘

The “code eompliant’ > and new “preservation alternatives” are far preferable tothe -
proposed project and the pubhc should have been given a chance to comment on those
. alternatives. :

' 5 The Bulldmg is the Significant Work of an Important Archltect and the Site
ls Surrounded by Hlstorlc Resources

* In the EIR the author stated that “Querles about Gariner found no other information about
his like or work.” Apparently the first EIR was written by someone without computer )
access because Lloyd Gartner was one of the most successful and active architects of his -
time. The conclusion in the revised EIR that he “must not be a master” because of the
abject failure to find information about him is absurd. Information was a$ close as a
“Goggle” search and the EIR was just poorly and haphazardly written. The modern style

- - employed at the subject building is echoed in his other work at that time which was

" “cutting edge” development with the era’s most famous and important builder Henry
. Doelger. Gardner teamed with Doelger in the same time penod to build Westlake
_ Shoppmg Center : .

Just as the Dept and the FEIR misjndges the scope, scale and nature of the neighborhood,
it also misses the rich nearly unbroken patterns of known and acknowledged historic
resources in the immediately vicinity. The area is replete with historic resources and the
subject block could certainty fall within a potential historic district. Many of the buildings
are listed in HERE TODAY . These are all over looked by the HRE and HRER. The Dept
only conclusion is that the subject building would not be included in such a historic -
district; however, it completely overlooks the fact that this monster building would
destroy and overwhelm any such district and will negatively impact historic resources for
- blocks around. No mention is made at all of the negative impact this project would have
on Off—-Sl’Ee resources and the resources have not even been 1dent1ﬁed
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Initially it should be noted that no survey of historic resources in the area in the
uumedlate v1cm1ty of the project was conducted, The methodology of the

“reconpaissance™ is not explamed and is entlrely incomplete and meorrect On many
points. In fact, it now appears no “survey” was done at all as the Dept is unable to
produce ANY documentation of the alleged survey. When asked to produce the “survey” |
for review the Dept stated that “no survey forms were submitted” for the claimed 12
block survey of the area by Historian Mark Hulbert, the same researcher who could find
'no evidence at all on the architect Lloyd Gartner.

The App’lication miss-identifies the location of hnpoftant resources in the area. The -
Department’s initial broad brush analysis was that the project would have no significant

* . 'impacts on nearby historic resources and that no mitigation measures are necessary, again -

stands as a bare conclusion without adequate discussion or support. Not only is this
position wrong as a matter of law, even to the casual observer, it was obvious from the
beginning that it was reasonable to believe that that the project, unless mitigated may lead
to some adverse imp acts. '

The FEIR (quotmg from the HRE states at page iv-41:

“Throughout these blocks, there are many survwmg structures from the penod of the late- 18805 _
-0 1915, and especially so in the northern half of the vicinity, consisting of four blocks in '
particular: from Sutter to Pine in the north-south direction, and east-west from Lyon to Broderick
The primary concentration of unique older residential architecture is centered at Baker and Pme
Streats, located two blocks northeast of the project site.”

This is incorrect and moves the focus on the resources away from the project site. There
- are many more buildings within one block or less of the site dating from much earlier i in-
the 1870’s (not late 1880°s as asserted in the EIR). :

" The subject block itself contains rows of unbroken Vlctorian structures. Numerous other
: bmldmgs date from the 1870’s in the vicinity and from the early 1880°s making them
some of the oldest intact structures in the City as a whoele. The unique and interesting
thing about this neighborhood is that there are unbroken rows of these structures which
have survived. Nearly the entire block face of the 2600 and 2700 block of Sutter and the
2600 and 2500 block of Post Streets have not been broken up with more modern
structures. There are rfo photos included in the EIR to illustrate these rows of intact
resources nor has any explanation of the alleged “evaluatlon” done in the I—IRER or the

" EIR been explained or documented.

What is requlred isa compre_henswe Neighborhood Historic Resources Survey (Survey),
of potentially eligible properties within the larger neighborhood area. The blocks of the ™
“impact zone” of the project area are all fully developed blocks that are characterized by
numerous potential and acknowledged historic resources that are predominantly over 100
. years of age and some more than 130 years old. These resources represent a variety of

_ important architectural styles from the mid to late 19th and early 20th century. This
nelghborhood also exhibits a consistent development pattern mcIudmg helght, scale,
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bulk, massing, rhythm, architectural detail and use of matenals that creates cohesive
groupings of buildings, districts and nezghborhoods

The EIR indicates numérous potential and ackhowledged historic resources and potential

~ historic disiricts will not be evaluated but concludes without explanation that no- impacts -
‘will oceur. Therefore, the EIR and HRER do not meet accepted professional standards.

. By design, a Survey or HRER is intended to prioritize the evaluation of properties that
are directly impacted by the proposed project. The approach used here is inadequate as a

matter of law. The full and complete analysis of the impacts of the project cannot be

deferred or separated from approval and certification of the final EIR. In order to comply-

with law the FEIR must adequately and completely fully disclose all potenhal lmpacts to
the hlstonc resources in the area unpacted by the project.-

The EIR inadequately identiﬂes or discusses the numerous important known historic
resources in the direct area which will be visible and actually shadowed by the new
development. There are four buildings included in Here Today in the 2600 block of Post
Street. There are five buildings in the 2600 block of Sutter Street which are unmentioned.
These are KNOWN resources within one block of the subject site. This is an area that is

* rich beyond imagination in_histoﬁc resources which have mostly gone untouched and

. unaltered. A “Sutter Hill Historic District which would include nearly every building on
- both sides of the 2700 and 2600 block of Sutter and on the 2600 and 2500 block of Post
is entirely viable and should be surveyed before this highly visible and disruptive project
is allowed to go forward. Without the survey and Wlthout the d1scuss1on the EIR is
completely inadequate. :

More specifically, the EIR analysis is inadequate because it fails to include a
comprehenswe up-to-date historic resources survey of the properties in the impacted
project area.” Sierra Club.v. State Board of F orestry. (1994) 7 Cal.4th 1215 held that the
Forest Practice Act and CEQA were violated because of a failure to collect adequate
information regarding old-growth-dependent species. Said failure to proceed in the
manner required by law precluded adequate environmental analys1s of the mpacts of
timber harvesting. '

A parallel scenario involving water resources was addressed in Cédiz'Land Company
v. County of San Bernardino (2000) 83 Cal.App.4th 74, where the Court of Appeal
found that it was not possible to assess water supply impacts without full knowledge of
the underlying water resources that would be affected. The court concluded that the
very purpose of CEQA is to fully inform Public Officials and the public before the
project is accepted or certified. not only the environment but also informed self-
government demands. that all of the information be reviewed.' (Lanrel Heights -

[Improvement Assn. v. Regents of University of California] [(1988)] 47 Cal. 3d [376,]
392 {253 Cal. Rptr 426 764 P.2d 278].)" ( C1t1zens of Goleta Valley, supra, at p. 564. )

In this regard the court stated
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"Because the EIR must be certified or rejected by public officials; it is a document of
accountability. If CEQA is scrupulously followed, the public will know the basis on
which its responsible officials either approve or reject environmentally significant
action, and the public, being duly informed, can respond accordingly to action with
which it disagrees. [Citations.] The EIR process protects not only the environment but
also informed self government." (Laurel Heights Imgrovement Assn. v. Regents of
University of California, supra, 47 Cal.3d 376, 392; C1t1zens of Goleta Vallev v. Board
of Supervisors, supra, 52 Cal 3d at p. 564.)

The EIR lacks an analy51s of i unpacts on the potential historic resources in the proposed

* project neighborhood and simply concludes the historic resources are too remote from the

- site to be impacted. In lieu of the Survey being completed there is no analysis as to how .
this conclusion is reached. A specific analysis of the impact on the potential historic

properties requires that an Application be adequate, complete, and a good faith effort at

full disclosure per Guideline 15151. Further, the EIR needs to have sufficient analysis to

provide decision makers with information to make a decision that intelligently takes

account all known or potential environmental consequences and evaluates what is

- reasonably feasible. If the historic resources in the immediate vicinity are not 1dent1ﬁed

how can an honest assessment of the impacts be completed?

This is an environmental setting problem per Guideline 15151. The lack of a
comprehensive survey (or any survey) to determine first what historic resources are in the
vicinity and second what impact the project could have makes the APPLICATION -
* inadequate. Much smaller project in areas of the City with far fewer historic resources
have been required to conduct surveys to protect the historic resources nearby. It is
‘unthinkable that this project could go forward without such a survey. The lack of
comprehensive survey shifts the burden of monitering to the neighborhood, creates a
reactive process rather than proactively planning for the treatment of historic resources,
_and leaves open the potential for deyelopment decisions to be made about properties
witliout the benefit of knowing whether they are historic resources.

' 6. The EIR Fails to Analyze a Reasonable Range of Alternatives -

Feasible alternatives are available which would reduce or mitigaté the severe impacts the
project will have and which are acknowledged. The focus is solely on pushing the project
through and no reasonable discussion is included which explores alternatives. The Project
Sponsors goals are made absolutely paramount in the discussions of the EIR and all other
“goals “ or reasonable alternatives are ignored If the Project will be considered further
on its merits, the EIR must be made legally adequate. Currently, it omits adequate
analysis of a reasonable range of alternatives that are formulated to reduce the
project’s impacts below significant levels. Instead, the alternatives analyzed in the
EIR present a-discussion centered mostly on variations of the proposed project. _
Additionally, the EIR fails to adequately disclose and analyze the Project’s
. adverse environmental impacts on.traffic, land use, the historic resources in the
neighborhood, aesthetics, parking, hazardous materials, solid waste, and other
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areas. Further, the EIR rejects feasible mitigation measures and meermlss1b1y
- defers mitigation. Therefore, the EIR must be revised to inctude all missing impact
and mitigation information and should be-recirculated to the public before it may
- be certified by the City. The California Environmental Quality Act (CEQA) was
enacted to ensuwe environmental protection and encourage =governmental
. transparency. (Citizens-of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal. 3d
553, 564.) CEQA requires full disclosure of a project’s significant environmental
effects so that decision makers and the public are informed of these consequences.
before the project is approved to ensure that government officials are held
‘accountable for the consequences. (Laurel Heights- Improvement Ass'n of San
. Francisco v. Regents of the University of California (1988) 47 Cal.3rd 376,392
In order to satisfy CEQA, protect integrity.of the neighborhood, and the quality of
life in the surrounding area, Appellant requests that if the Preject is not rejected
~ outright, that thé EIR be revised to address the deficiencies identified in these
- comments and be recirculated to the public prior to certification of the final EIR -

T EIR Does not Analvze the Violations of the General Plan

The Department has aIready determmed this project violates the Urban Demgn Element
of the General Plan and yet that fact has never been adequately addressed.The Dept and
~ the developer offer no support or discussion of the Elements of the General Plan and the -
impacts-of the project. The neighborhood is one of the oldest in the City and virtually
intact with many buildings dating from the 1870’s- 1890°s. Before the project goes
" forward a complete Historic Resources Survey of the buildings from Geary Street to
California and from Divisadero to Presidio should be completed. The Application is -
inadequate and contains insufficient information to allow the decision makers to reach
correct conclusions and findings regarding the project’s impact on historical resources
and the existing neighborhood. Cumulative impacts and the development of other sites -
are also completely unstudied” based on completely incorrect information. The project
calls for 8 new Special Use District (“SUD”) and would relax existing development
standards creating new incentives for development of other near-by lots and thereby
_threatening known and potential historic resources in historically sensitive
nei ghborhoodsw—that too has not been reviewed or dlscussed in the Application.

8. The Clty May Not Approve the Project on the Basis of a Statement of
' Overrxdmg Cons:deratlons Because Feas1ble Alternatwes EXlSt

EIR 1dent1ﬁed some significant, unavmdable impacts, mcludmg lossofa hlstorlcal
resotirce and others. These significant impacts are caused by the proposed

" Project’s massive size. In addition to the significant impacts ackhowledged in the
EIR, there are visual and land use impacts that could result from the Project
though the EIR does not acknowledge the significance of these. This is an error.
Any one of the Pro;ect’s 51gmﬁca11t unavoidable would reqmre
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~ disapproval of the proposed Project unless feasible mitigation measures of
alternatives do not exist and specific benefits outweigh the significant impact.
(Pub. Resources Code §21081.) CEQA requires public agencies to deny approval
~ of a project with significant adverse effects when feasible alternatives or feasible

- mitigation measures can substantially lessen such effects. (Pub. Resources Code §
21002; Sierra Club v. Gilroy City Council (6th Dist. 1990) 222 Cal. App 3d 30,
41) Tho Legislature has stated

“[I]t is the policy of the state that public agencies should not approve
projects as proposed if there are feasible alternatives or feasible mitigation -
" measures available which wonld substantially lessen the significant
envuonmontal effects of such pro_wots ” (Pub. Resources Code § 21002 )

The CEQA Gmdelmes requlre an agency to —Disclose to the public the reasons
‘why a governmental agency approved the project in the manner the agency chose
if significant environmental effects are involved.l In order to implement this
policy, the CEQA Gu1delmes specify that: ‘

- “A public agency may approve a pro_| jéct even though the project would
cause a significant effect on the environment if the agency makes a fully
mformed and publicly dlsclosod demsmn that:

(a) Thoro is no feasﬂale Way to lessen or avoid the significant effect...|

(CEQA Guidelines § 15043.) ~ Feasible means —capable of being .
‘accomplished in a successful manner within reasonable period of time, taking 111to
account economic, environmental, social, and technological factors.l (Public
Resources Code § 21061.1) Project Alternatives remain feasible—even if these
alternatives, would impede to some degree the attainment of the project objectives,
or Would be more cosﬂy | (CEQA Guidelines § 15126.6(b).)

- CEQA’s purpose of avoiding or substantlally reducing environmental lmpacts ofa
project through the adoption of feasible altérnatives is defeated where an EIR fails’
'to ensure that information about potentially feasible alternatives is subjectto
public and decision maker review. It also fails where an EIR fails to include
alternatives that actually reduce a project’s impact below thresholds of
significance. Smaller scale versions of the proposed project that avoid or reduce -
significant impacts would meet mosf of the objectives and should be adequately
analyzed in the EIR :

It is clear that the EIR fails to analyze that a scaled down version of the project
would meet most of the Projects’ goals. Perhiaps most importantly, the projects
ob;ectzves do not requlre a project of any spemﬁc size or scale; all of the City’s
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objectives éo—uld be met with a scaled-down project that requires little, if any
diversion from existing land use regulations. -

. Further, off-site alternatives were never considered at all. A clear error and violation of
" the EIR process. California coutts have endorsed the use of rigorous off site
" alternatives analyses. (See, for example, Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal. 3d 553 [upholding EIR in part because of adequate
analysis of an offsite alternative] and Save Round Valley Alliance v: County of
Inyo (2007) 157 Cal. App. 4= 1437 [EIR found inadequate for failure to assess an
. offsite alternative that would have reduced impacts].) In Save Round Valley, the
court considered evaluation of an offsite alternative essential, even though the )
. project applicant had stated that he did not wish to develop at other locations, and
wanted to develop the specific site chosen because of its proximity to water and -
views of the Sierras. (Id. at 1457, 1465.) In the litigation over the Home Depot
proposed nearby on Studebaker, the court rejected the applicant’s rejection of off -
Site alternatives without a declaration that they were truly infeasible.

" In this fnstance those alternatives were never considered at all. The multiple millions
being spent by the Mayor’s Office of Housing could achieve the goals of the Project
more cheaply elsewhere. Further, we know for a fact that the MOH will cover any
shortfalls in the expenses as it has offered to do so. Project proponents have reportedly
asserted that various alternatives are financially infeasible. However, the EIR does
not include financial information on the various alternatives considered. To
support any findings ultimately made regarding the feasibility of alternatives and
mitigation measures, the City must require the disclosure of this financial
information and must provide the type of comparative economic data and analysis
that will allow the public and the decision makers to fully understand why certain
courses of action could be rejected as infeasible. This information should be in the

Our Supreme Couirt recognizes the need for economic analysis to be included as
part of an EIR. In Laurel Heights Improvement Association v Regents of the
University of California (1988) 47 Cal. 3d 376, the Court vacated an inadequate
EIR and required the University of California to —explain in meaningful detail in.
. anew EIR a range of alternatives to the project and, if [found] to be infeasible, the
reasons and facts that. .. support its conclusion.l (Zd. at 407: see also Citizens of
. Goleta Valley v. Board of Supervisors, (1990) 52 Cal.3d 557, 569 (—Goleta Ill) -
[EIR must set forth facts and—meaningful analysisl of alternatives rather than
—just the agency's bare conclusions or opinionsl].) Numerous appellate courts
‘have reached similar conclusions: see Citizens of Goletd Valley v. Board of
 Supervisors (1988) 197 Cal. App. 3d 1167, 1180-81 (—Goleta 1) [—in the .
absence of comparative data and analysis, no meaningful conclusions
regarding the feasibility of the alternative could [be} reachedl]; Planning and
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Conservation League v. Department of Water Resources (2000) 83 Cal. App. 4th

- 892; Save Round Valley Alliance v. County of Inyo (2007) 157 Cal. App. 4th 1437,
1461-62 [EIR deficient in part because there was —nothing in the EIR that

informs the public or decision makers about the price or comparative value of a

rejected alternative].) ‘

We urge the City to correct the omission of financial data from the EIR and to
provide sufficiently detailed economic analysis, including but not limited to
comparative analysis, in a recirculated EIR so that the public and decision makers
can understand why some alternatives. and mltlgatlon measures might be selected -
Wh'lle others n:ught be rejected.

: CONCLUSION '

The Department is presenting an EIR to the Board which is incomplete and is based on
completely wrong information. A reéquest for certification on such a document is
directly contrary to CEQA. “The courts have looked not for perfection but for
adequacy, completeness, and a good faith effort at full disclosure.” (CEQA Guldelmcs
‘15151 ) , :

~The uitlmate decision of whether to approve a project, be that decision right or wrong,
is a nullity if based upon an EIR that does not provide the decision-makers, and the
public, with the information about the project that is required by CEQA.' " (San
Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus, supra, 27 Cal.App.4th
at pp. 721-722, quoting Santiago County Water Dist. v. County of Orange (1981) 118
Cal. App.3d 818, 829 [173 Cal Rptr. 602].) If the description of the environmental
setting of the project site and surrounding area is inaccurate, incomplete or misleading,
the EIR does not comply with CEQA. Without accurate and complete information
pertaining to the setting of the project and surrounding uses, it cannot be found that the
EIR adequately investigated and dlscussed the envzronmental impacts of the
development progect

' 'Nelghbors for Fair Planning believes the PIO_] ect, as currently concewed is the
wrong project for this area of San Francisco because it is completely at odds with.
existing planning and should have been rejected wholesale. The Neighbors would
welcome in a smaller scale project. The Project will also set precedents for land
use decisions that will undermine the comprehensive stakeholder planning efforts
‘that went into the City “Better Neighborhoods™ plamung and numerous other
programs and p01101es to assure compatible uses in the residential neighborhoods.
If the City does not reject the proposed Project altogether, we strongly recommend
that the EIR be revised to remedy the informational deficiencies identified in this _
letter and be recirculated to the public. We look forward to analysis of alternatives

- that are not reliant on an excessively sized project. An analysis of an off-site

altematwe locatxon for the PI‘O_] ect should also be mcluded

.
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_ .Since-rely, . )
oo .

. Stephen M. Wﬂhams

May 17, 2011
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SAN FRANCISCO - -
PLANNING DEPARTMENT

Planmng Commssnon Motlon No. 18340
"HEARING DATE April 28, 2011

Hearing Date:

April 28, 2011
Case No.: 2006.0868E
Project Address: 800 Presidio Avenue
Zoning: RM-1-
Height/Bulk: - 40-X
. BlockiLot: . 107313 -

Equity Community Builders; LLC -
38 Keyes Avenue, Suite 201

San Francisco, CA 94129

Alice Barkley, Esq. — (415) 356-0970
Michael Jacinto — (415) 575-9033

michaeljacinto@sfgov.org

Project Sponsor:

Spm;sor Contact:
Staff Contact:

ADOPTING FENDINGS RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT

REPORT 'FOR THE PROPOSED BOOKER T. WASHINGTON COMMUNITY CENTER MIXED-USE.
PROJECT AT 800 PRESIDIO AVENUE. THE PROJECT ENTAILS DEMOLITION OF AN EXISTING

" 12,600-SQUARE-FOOT COMMUNITY CENTER AND CONSTRUCTION OF A 55-FOOT-TALL,
68,200-SQUARE-FOOT BUILDING CONTAINING 20,725-SQUARE FEET OF COMMUNITY CENTER
AND GYMNASIUM SPACE AND 32,021-SQUARE FEET OF RESIDENTIAL SPACE ON ITS UPPER
FLOORS. THE HOUSING COMPONENT OF THE PROJECT WOULD CONTAIN 50 AFFORDABLE
HOUSING UNITS FOR EMANCIPATED FOSTER YOUTH AND HOUSEHOLDS ON ITS UPPER LEVELS

AND 21 OFF-STREET PARKING SPACES IN A BASEMENT GARAGE. THE PROJECT REQUIRES.

'AMENDMENTS TO THE PLANNING CODE THROUGH THE ESTABLISHMENT OF A ~PRESIDIO-
'SUTTER AFFORDABLE HOUSING SPECIAL USE DISTRICT” TO ADDRESS A RECLASSIFICATION

OF THE SITE'S 40-FOOT HEIGHT LIMIT TO 55 FEET AND TO INCREASE THE RESDIENTIAL DENSITY '
BEYOND PERMITTED LIMITS ESTABLISHED BY THE PLANNING CODE, WHICH WOULD REQUIRE

APPROVAL BY THE BOARD OF SUPERVISORS. THE PROJECT WOULD ALSO REQUEST
EXPETIONS TO PLANNING CODE PROVISIONS RELATED TO STREET TREES, REAR YARD,

- USABLE OPEN SPACE AND DWELLING UMIT EXPOSURE THROUGH A PLANNED UNIT
- DEVELOPMENT (PUD) SUBJECT TO APPROVAL BY THE PLANNING COMMISSION. ,

. MOVED, that the San Francisco PIamung Comumission (herema{-ter ”Comm1551on") hereby
CERTIFIES the Final Environmental Impact Report identified as Case No. 2006. DSSSE at
800 Presidio Avenue {hereinafter "Project”), based upon the following findings: '

" 1. The City and County of San Francisc'o, acﬁng through the Planning Department (hereﬁafter ‘
“Department”} fulfilled all procedural requirements of the California Environmental Quality -

www,sfplanning.org

1650 Mission 5t

Suite 400
San Francisce,
CA94103-2478

‘Reception:

415.558.6378

Fax: ‘
415.558.6409

Planring
teformation:

4155586377
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Motion No. 18340 . - . - - CASE NO. 2006.0868E
- Hearing Date: April 28, 2011 e - . . 800 Presidio Avenue.

Act (Cal. Pub. Res. Code Section 21000 et seq., herema{-ter “CEQA™, the State CEQA
Guidelines (Cal. Admin. Code Title 14, Section 15000 ef seg., (hereinafter “CEQA Guidelines”}
and Chapter 31 of the San Francisco Administrative Code (heremafter “Chapter 31”)

A. The Department determmed that an Enwrcrnmental Imnact Report (heremafter “EIR™)
was required and provided public notice of that detemunatmn by publication in a
- newspaper of general circulation on March 8, 2008, ‘ - ‘ '

" B. On June 23 2010, the Department publlshed the Draft Environmental Impact Report

' (hereinafter “DEIR") and provided public notice in a newspaper of genetal circulation of
the availability of the DEIR for public review and comment and of the date and time of the
Planning Commission public hearing on the DEIR; this notice was mailed to the
_Department’ 5 hst of pe.rsons requestmg such notice. -

- C Notxces of availability of the DEIR and of the date. and time of the public heanng were
‘ posted riear the project site by Department staff on June 23, 2010. :

D. On June 23, 2010, copies of the DEIR were mailed or otherwise delivered to a list of
persons requesting it, to those noted on the distribution list. in the DEIR, to adjacent
property owners, and to govemment agencies, the latter both chrectly and through the
State Clearinghouse. :

E. Nonce of Completion was filed w:th the State Sec:retary of Resources via the State
‘Cleannghouse on}unezz 2010.

2. The Commission held a duly adverhsed public heanng on said DEIR on August 5, 2010 at
- which opportunity for public comment was given, and public comment was received on the
DEIR. The penod for- .acceptance of wiitten comments ended on August 10, 2010.

'3. The Department prepared responses to comments on envxronmental issues received at the
public héaring and in writing during the 48-day public review period for the DEIR, prepared '
revisions to the text'of the DEIR:in response to comments received or based on additional
information that became available during the public review period, and corrected errors in
the DEIR. This matexial was presented in a Draft Comments and Responses document,
published on April 14, 2011, distributed to-the Commission and all parties who commented -
. onthe DE]R, and made avaﬂable o others upon request at the Depa:t:ment

4 A Fmal Envircnmental Impact Report has been prepared by the Department, consisting of the .
Draft Enmomnental Impact Report, any consultations and comments received during the
review process, any additional mformatlon that became. avaﬂable, and -the Comments and
Responses document. :

5. Project Environmental Impact Report files have been made avaﬂable for review by the
' Comirission and the public. These files are available for public review at the, Depa.rtment at
1650 Mission Street,_ and are part of the record before the Commission.

SAN FRANCISCO . R . : B , ) T : 2,
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6. On April 28, 2011, the Commission reviewed and considered the Final Environmental Impact

' -Report and hereby does find that the contents of said report and ’rhe'pro_cedures through
which. the Final. Environmental Impact Report was prepared, publicized, and reviewed
comply with the provisions of CEQA, the CEQA Guidelines, and Chapter 31 of the San
Francmco Administrative Code. '

7. Subsequent to publication of the Draft EIR, the project sponsor proposed minor modifications
to the project in response to public comment. These changes are described as the “Modified
.Project”, and are. included in the Final Environmental Impact Report (see Section C of the
Comments and Responses document) .

8. The Planning Commission hereby does find that the Final Environmental Impact Report

concerning Case File No. 2006.868E — Booker T. Washington Community Center Project

- reflects the independent judgment and analysis of the City and Coﬁnty of San Francisco, is

adequate, accurate and objective, and that the Comments and Responses document contains

no significant revisions to the DEIR, and hereby does CERTIFY THE COMPLETION of said
Final Environmental Impact Report in compliance with CEQA and the CEQA Guidelines.’

9. The Commission, in certifying the cornpletion of said Final Environmental Impact Report,
hereby does find that the project described in the Environmental Impact Report:

A. Will have a project~spedﬁc significant effect on the environment related to the demolition. -
of the existing Booker T. Washington Community Center building, considered a potentxal‘
historical resource for purposes of the CEQA analyszs and .

B. Will have a significant effect on the environment in that it would contribute considerably
to an adverse’ cumulative impact on historic architectural resources identified for
purposes of the CEQA anatysis within the context of the Western Addition nmghborhood

I hereby certlfy that the foregomg Motion was ADOPTED by the Planmng Commlsswn at its -
. regular meetmg of Apnl 28, 2011.

* Linda Avery
Commission Secre

AYES: o Antonini, Bordon, Miguel, Mbré, Olague, Sugaya
NOES: a -

ABSENT:

~ RECUSED: Fong _

ADOPTED:  April28, 2011

SAN FRANTISCO
PLANNING DEPARTMEH‘I"
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City Hall
. o o : Dr. Carlton B. Goodlett Place, Room 244
BOARD of SUPERVISORS

San Francisco 94102-4689
. Tel. No. 5545184
Fax No. 554-5163
_ . TDD/TTY No. 544-5227
May 19, 2011

Stephen M. Williams

Law Offices of Stephen M. Williams
1934 Divisadero Street

San Francisco, CA 941 15

Subject: Appeal of Certification of Final Environmental Impact Report Booker.T. Washington
Commumty Center Project Located at 800 Presidio Avenue

Dear Mr. Wllhams

The Office of the Clerk of the Board is in rece1pt of your appeal ﬁled on May 18, 2011, from the
decision of the Planning Commission’s April 28, 2011, Certification of a Final Environmental Impact:
Report identified as Planning Case No. 2006.0868E, through its Motion No. 18340, for the proposed
Booker T. Washmgton Commumty Center PI‘O_] ect located at 800 Pr631d.10 Avenue

A hearing date has been scheduled on Tuesday, June 14,2011,at 4 00 p.m., at the Board of
Supervisors meeting to be held in City Ha]l Leglslatlve Chamber Room 250, 1.Dr. Ca:lton B. Goodlett
Place San Franc1sco CA 94102. ,

Please provide 18 copies to the Clerk’s Office by:

8 days prior to the hearing: any documentauon which you may Want available to the Board
‘ B . : members prior to tho hearing; '

11 days prior_ to the hearing: names of interested parﬁes to be notlﬁed of the hearmg in labeI

‘ format:

If you have any questions, please feel free o contact Le g151at1ve Deputy Director, R:Lck Caldeira, at
_ (415) 554-7711 ot Loglslatlve Clerk, Joy Lamug, at (415) 554- 7712 :

'Smcerely, » _ : : .
. ’ - _ ) : ‘ . o .

- Angela Calvillo

Clerk of the Board

c: . R :

Choryl Adams, Deputy Clty Attorney - - " AnMerie Rodgers, Planning Department -

Kzte Stacy, Deputy City Attorney Tina Tam, Planning Department - -
- Marlena Byrne, Deputy City Attorney . Nannie Turell, Planning Departraent

Scott Sanchez, Zoning Administratos, Planning Department Linda Avery, Planning Department

Bill Wycko, Environmental Review-Officer, Planning Department Michzel Jacinto, Planning Department
Projsct Sponsor, Equity Community Builders, LLC, 38 Keycs Avenue ) ) :
Smte 201, San Francisco, CA 94125
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SAN FF{ANGISCG
PLAE\&N!NG BEPAHTMENT

APPEAL OF ENVIRONMENTAL !MPACT REPORT
800 Presidio Avenue {Booker T. Washmgton Communlty
' ' Servrces Center) Mlxed Use Pro;ect ‘ :

DATE: ' ' '}unea 2011

' TQ: L President David Chlu a.nd Members of the BoaId of Supervisers -
.. FROM: .. Bl Wycko, Enw:onmental Review Officer — (415) 575-0048
o "+ Michael Jacinto, Case Planner — (415) 575-9033 :
" RE: - File No. 110675, Planming Department Case No. 2006.0868E
: Appeal of Envirorunental Impact Report Cerhflcahon for
‘ - ‘ 800 Presidio Avenue - .
: PROJ_ECT SPONSORS: Booker T. Washington Con:xmumty Semces Center
- APPELLANT: 7 Stephen M. Williams =
' o on'behalf of Neighbors for Fair Planning .
HEARING DATE:  ~ June14; 2011. - ‘
- ATTACHMENTS: . A:  Appesl Letter .
‘ ' ' B:  FIR Figure 12 (Revised) - -
R = Project’ Sponsor Correspondence related to Ex:lshng‘
'  Community Center Conditions ‘
- MOH Loan Agreement to Sponsor
E: - Motion No. 18340 (EIR Certification)
F:.  Resclution No. 18341 (CEQA Findings) ‘
] E)d‘llblt 1, Mitigation Monitoring and’ ‘Reporting
Program o S
-~ INTRODUCTION

This memorandum and the attached document (“ Appeal Response”) are a response to the letter’

~of appeal (”Appeal Letier”) to the Board of Supexvisors (“the Board”) regarding the issuance of a

Final Environmental Impact Report ("FEIR”) under the California Environmental Quality Act

" (“CEQA Determiination”) for the 800 Presidio Averue {Booker T, Washington Commumnity
Services Center) Mixed-Usé Project (“the proposed project”). The FEIR was certified by the

Plsmrung Commission {“the Commission”) on-April 28, 2011. The appeal to the Board was filed".
on May 1B, 2011 by Mr. Stephen M. Wlﬂlams on behalf of the Nezghbors for Pair. Planmng__

. ("Appeliant”)

N

- The Appeal Létter is included with this Memorandum as Attadtmmt A. The FEIR, which
consists of the Draft Environmentel Impact Report (“DEIR”) and the Comments and Responses.

document ("C&:R”) were prcwlded to the Clerk of the Board on June 6, 2011.

- 1E50 Wission St

Susa 400
San Francico,
CA 841032479

Beceion; ,
1155.558 8378

415.858.5408

Plaming

. Informiation:
. 15 R08.6377

vwvv;f;sfplan'ning.ofg
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The decision before the Board is wheﬂwer to uphold the certification Of the FEIR by the
Commission and deny the appeal, or fo overtumn the Commission’s dedision to certify the FEIR
~ and return the pro]ect to the Planmng Department for additional review.

‘ ENV!RONMENTAL REVEEW PROCESS FOR THE PROJECT

The initial prO}ect proposal for the Booker T. Washmgton Commumty Semces Center Mixed Use
Project, filed on October 12, 2006, was documented in the Notice of Prepara‘aon (NCP),
- published on March 8, 2008. This proposal consisted of a mixed-use structire encompassing -
© 85,000 square feet of space on seven levels (six above grade) ata height of 65 feet along Prestdio
Avenue, and included a 20,059-square-foot community center and 72 residential units. The NOP
was dirculated for 30 days for public review and comment. Subsequent to pubhca’aon of the NOP -
in 2008, the project sponsor modified the proposal to a 55-foat (five-story) building with 47 units
for low-income households and a 19,000 square foot community center. The EIR analyzed this
version of the project and the Planning Department, the lead agency under CEQA, pubhshed a
Draft EIR (“DEIR”) for public review and comment on ]u.ne 23, 2010. The DEIR comment period
“extended from June 23, 2010, through August 10, 2010. During the 48- day public review period,
- the Plannmg Depattment received written comments sent through the mail or by hand-delivery,
" fax, or email. Oral testimony was transcnbed at the Pubhc hearmg on the Draft EIR held on -
_ -August 5, 2010. : :

) The Planmng Department Ehen prepared a Comments. and Responses document (”C&r_R”} to

* address environmental ssues raised by the public during the comment peried for the DEIR. The

C&R document, which was published on April- 14, 2011, contamed additional analysm that

. yerified, clarified and/or expanded upon the DEIR contents. The PIanrung Depariment prepared
- minor revisions o the text of the DEIR in response to co::nments received or based on additional -

smformation that became available during the public review period, and corrected errors in the

DEIR. The C&R document also contained a further refined desmptaon of the proposed, project,

. described under below under Project Description, intended to address public comments related
o the project’s height and bulk that were conveyed during theé DEIR public comment penod The -

Planning Commission certified the FEIR on April 28, 2011 and approved the pro] ject as proposed

PROJECT DESCRIPT[ON

'As descnbed in the ‘EEIR, the prca]ect SpONSOTS, - Booker T. Washington Community Semces
Center (“BIWCSC”) propose to demolish the existing 12 ,600-square-foot BTWCSC building (on
Assessor’s Block 1073, Lot 013), presu.med an historic resource for purposes of environmental
review, and fo construct a mixed-use struchire, which ‘would replace and expand the
com_mumty/recreahon center and inctude new residential uses. The project would encompass
_about 68,206 square feet of space on six levels, five above grade and one below at'a height of 55
feet along Presidio Avenue. The roughly 20,726 square-foot commumty center space would-
‘accommodate -the center’s current and future programs and- would incdude a gymnasium,
program space,-and a- childcare .center. The project also includes a total of 50 affordable -
residential units, including 24 units for emancipated foster youth 24 affordable urnits for persons
or households earning up to 60 percent of area median i income, and two units for orrsite building
. managers. The project proposes 21 parking spaces in a basement garage accessible from Sutter- |
Street. The pro]ect req_mres amendments to the Planmng Code fo establish a ”Presxdlo-Sutter
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Affordable Housmg Spedial Use District,” *subject to approval by the Board of Supemsors to
reclassify the site’s maximum height limit from a 40-X height and bulk district to a 40-X to 55X
height and butk district, and: to increase the allowzble dwelling unit density beyond that

" established by the Planning Code. The' project also requested exceptions to Planning Code
provisions related to street trees, rear yard, usable open-space amnd dwelling unit exposure
through a Planned Unit Development subject to Conditional Use authogizaton by the Planning
Commission. After considering and certifying the FEIR, the Plarming Commission approved the.
Conditional Use authorization, g'ranted the requested Code exceptions, and conveyed its
affirmative rec:ommmdatlon of the Special Use District to the Board of Supervmers for its

- consideration.

CONCERNS RAISED AND PLANNING DEPARTMENT RESPONSES

The Piamamg Department has grouped the Appellant’ 5 concems into seven categones 1) DEIR
‘Public Review and Circulatior; 2) De Facto Project ‘Approval Prior to Completion of
Envirorunental Review; 3) Baseline Conditions and Neighborhood. Character; 4) Historic
Architectural Resources; 5) Range of EIR Alternatives; 6) Potential General Plan’ Conlicts; and 7)
Pro;ect Approval and Statement of Overriding Conéiderations. The Appellant’s concerns are
stated as summary excerpts ‘from the Appeal Letter, and each concein is followed by the ..
Department’s response to that concerni The full text of the Appeliants letter of appeal is
prowded mAttaci“ment A to this document

h most instanices, the Appellant states a general opinion that the EIR is deficient with regard to'
certain topics, but does not provide evidence or argument to support such claims. Further, the
Depariment finds that the concerns stated by the Appellant do not raise any issues not already
addressed in the DEIR and C&R. The Department's responses rély on summary text from the, full
CEQA record which includes the Draft EIR, C&R, arid background studies, as appropriate.

DEIR Publlc Review and Ctrcuiatlon

‘Concern{: 'I'he Appe]lant states that the EIR should have beeri re-circulated beeause -
) ' significant new irformation was added to the EIR; the section of the EIR dealing
with Alternatives and other *sections were rewritten; and feasible pro]ect_’
aiternatives ‘and mitigation measures were: considerably different from others
previously analyzed. The Appellant further alleges that the pubhc: was not gwen
adequate cpporhmty to comment on the feasible range of alternatives.

Response 1:  The Planning Depaﬁ:ment compiied’ w1th all’ CEQA requirements’ regardmg,
circulation of the environmental review documents arid opportunity for public -
comment. Recirculation of the EIR is required if the C&R contained significant new
information. Revisions contained in the C&R document do not represent significant
new information; instead, they verify or clarify information in the DEIR in response o
t6 public comments, which is perm[ssxble under CEQA Thus, no recirculation of -
the DEIR is necessary. ‘ :

'As part of the environmental review process for this project; the Plarmﬁhg A
Depariment made - non-substantive revisions to the DEIR and provided

S FREEMISEY : oo o 3

P!..&HREB‘G DERSITTIIENT
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3

additional text in the C&R document to clarify project alterhative descriptions
‘and/or analyses, with no ubstantive changes made to the conclusions reached '
.- concerning the projeci’s potential enw.ronmental effects. -

The C&R docament did nof add significant new informafon that would Higgera -
requirement to recirculate the document wider CEQA Guidelines Section
15088.5. Under the Guidelines, “significant new information” requiring

‘ rédraﬂaﬁon indludes, for example, a disclosure showing that

(1) a new significant environmental impact ‘would result from the project or
. from a new mitigation measure proposed to be implemented;. '
(2) a substantial increase in the severity of an environmental impact WO]Jid
result unless mitigation measures are adopted that reduce the impact to a
level of insignificance; ' T :

. (3) a feasible project alternative or mitigation measure considérably different
" fxoém others previously analyzed would clearly lessen the envirommental

impacts of the project, but the project’s proponeﬁts decline to adopt it; or
(4) “the draft BIR was so fundamentally and basically inadequate and conclusory

in nature that meaningful public review and comment were precluded. - '

n the case of the subject EIR, none of the foregoing condifions exist..

Guideliries Sécﬁoﬁ 15088-5(b)'RedIéulaﬁqn is not required where the new .. '

information added to the EIR merely clarifies or amplifies or makes insignificant |
modifications. in an adequate EIR. In this case, the C&R document clatifies,
revises, and elaborates on information that was already presented in-the DER.

None of the revisions made in the C&R document fall into the category of
“gignificant new information” as defined above in the Guidelines, because:

(1) The revisions do not 1dem‘1fy a new significant envirorpaental impact or
mitigation measure that was not already included in the DEIR. The DEIR
‘found a: project-specific and cimulative significant and unavoidable impact
associated ‘with, the demolition of the existing Booker T. 'Washmgmn )

- Comsnunity Services: Center building on the.subject property, which is
considered a historical resource for purposes of CEOQA review. No additional
signiﬁcaﬁt impacts or mitigation measures were identified in, the C&R -
document that were not already Presg:ntéd in the DEIR. -

{2) The C&R does not identify a substantial increase in the severity of an .
" environmental impact. The C&R (pp. C&R 415) describes a. “Modified
Project” that was developed in response to community, concerns related to
the project described in the DEIR. The Planning Department’s review of the
‘Modified Project indicates that the changes are not substantial and impacts
would be incrementally less fhan those of the project, because the Modified '
Project imcorporates upper-level setbacks along its, Sufter Street facade,
feducing the project’s overall bulk and mass. The C&R states that Modified
Project’s “slight changes in impacts would not be substantial” based on 2
review of all CEQA topics in light of ‘the effects reported in the DEIR.

SEN FRAECISCD . .
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(3) Alternatives or mitigation measures aré not cons1derably different from
others previously analyzed. The DEIR analyzes a No Project Alternative and
A Code Compliant Alternative. The EIR also reviews a Preservation -
Alternative and an Adaptive Reuse Alternative and rejects both from further
a " consideration because the EIR found'that neither alternative would meet
. most of the sponsor’s objectives. No additional alternatives were added to
‘ the C&R document. | :

(4) The revisions indicate in any way that the DEIR Was “so fundamentally and ,
basically inadequate and conclusory in nafure that meaningful public review
and comment were precluded.” In contrast, the. DEIR generated Tobust
public comments that largely ‘concerned the ments of the proposed project,
and niot the adequacy of the DEIR. - :

The Appellant states that “the revised E]R descrfoes a feasible pro]ect altérnative
or mitigation measure Con51dera'b1y different from others prewously anatyzed
which would clearly lessen the environmental mpacts of the project, but the
project proponents ‘decline to adopt it”; however, the Appellant provides no .
~explanation as to the nature of such a newly added or revised alternative or. -
mitigation measure In fact, the C&R document includes no new alternativés or
mifigation measures that were not already analyzed in the DEIR. The C&R's
revisions to. the Alternatives chapter provide additional description of the
Preservation Alternative, which was described in the DEIR but-found infeasible
‘and for that reason rejected from further consideration. The revisions clarify the
description of the Preservation Alternative, anid that new residential units would |
be' constructed in the rear yard as well as.within the existing parkmg lot'on
Presidio. Avenue, to accommodate a number of residential units that are closer to
the number provided by the proposed prcn]ect. The reasons for rejecting this
. alternative from further consideration are also danﬁed This new text does not
alter the conclusions of the DEIR. '

Likewise, the Appe]lant claims that “the EIR was so ﬁmdamenta}ly and basmally

g inadequate and conclusory in nature that meaningfil public review and’

" comment were precluded because the public was not given an opportunity to

comment on reasonable and feasible alternatives,” but provides no evidence or
deta:ll to-support this aliegation. Therefore, no further response is p0551b1e

The Appellant claims that the C&R document adds a new. alternative that would
lessen envu-onmental impacts, but that the project sponsor has declmed to adopt
such an alternative. The C&R document presents a modification to the proposed
project, with a small decrease in floor atea and upper—story setbacks to reduce
building massing in response 0 public comments.- The'’ modification to the
design would reduce effects, compared fo those of the project analyzed in the
DEIR, and now reflects the project sponsor’s preferred project. In other words,
the project sponsor now proposes a project that would have mcrementa]ly less
physical effects than the project analyzed in the DEIR.

' - ot '-s 7!‘ E‘ES‘E@ .
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The Appellant is incorrect in his a]legatlon that the mitigation measures mduded
in the C&R document are “considerably different from others premously '
analyzed.” One minor revision was made. o the nu‘aganon measures in the C&R o
document — on-page C&R- 197 mnder M1ho-ahnr- Meagnre M-CP-1, ARSI avel

. Recordation and Interpretation, the “Interpretatmn reqmrement was added,

" with text révised to state that documentahon and recordation of the Booker T.
Washington Center as a historic resource “can be displayed at a public location,
such as within the lobby of the proposed pro]ect.” This does not change the

- intent or meaning of this mitigation measure, nor does it change the impact
defermination, ‘which remains. significant and unaveidable even with

_ melementahon of Mitigation Measu_re M-CP-1. N :

~ In summary, the revisions made in the C&R document are enﬁrely permissible ‘
o within the context of CEQA. and do not requu:e the rearmllaﬂon of the DEIR as
~ requested by the Appellant

De Facto Pro;ect Appruval Pnor fo Compleﬁon of the En\rlronmenta! Rewew Process

Concern 2; The - pro]ect has "already been “approved” because the Cﬂ:y has atready
- committed substantial funding to the project as an-affordable. housing project.
- and all other alternatives are foreclosed. The Mayor's Office of Housing has paid _
the developer, architect and envirorimental consulting. substantial amount of - -~
. money before the environmental review was completed commlthng itself ta the
- prolect and, tI'Lerefore, the approval has already occurred.

Response 2: The Mayor's Oﬁ" ice of Housmg is neither the project sponsor nor the lead agency
- ‘ " and provided strictly pre-dévelopment funding to the proposed project. In doing so,
the Mayor's Office of Housing made clear that its partial funding of CEQA review
“and other pre-development costs was not an apprDVal of the project, and the City

' retamed full discrefion to decide to dasapprove or modify the project. :

_CEQA requires the lead agency to Teview pro]ects for the potentlal to cause

~ adverse physical impacts prior to project approval. In the case of the propesed
project, - the ~Plamning Department was responsible w1&1 cartying out ‘the
requirements of CEQA, while the Flenning Commission was responsible, for.
certifying the EIR as adequate, accurate and objective, reflecting the mdependent
jadgment of the Planmng Depa:tment Subsequent fo the FEIR certification, the

. Planming Commission’ reviewed the Deparbment’ s staff reports. for the approval . -
_actions and approved the proposed project. :

'Thie Appellant is incorrect in his assertion that Mayor’ s Office of Housing (MOH)
-is a project SpODSOL. The MOH is nelther the lead agency nor the project sponsor,
as stated numerously in the C&R document (corrected from the DEIR), and
therefore has not been involved in the environmental review or project approval,
As corrected throughout Section E. Staff- Initiated Text Changes of the C&R
' - -document (e.g., pp. C&R-118, 119_ and -138), the project sponsor is BTWCSC.
The Appellant doés not provide any evidence that commurication occurred

smms{;rscn : o T ) : 8
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- between the MOH and the Planﬁ_ing Commission that would suggest that project
approval was a foregone conclusion. Also, the Ap pellant provides no evidence to

- suggest that the MOH influenced the Planming Department or Plarmmg'
Corrumsszon n any way in preparing or cerufymg the EIR. '

' Developmem projects typlcally require a cerfain amount of funding to undertake
the planning, design, and environmental reviews processes, with such funding
' _provided in this case to umdergo CEQA qumIEments However, this type of
funding does not predetermine the outcome of the dpproval process, which is
made independently by the Planning Commission and Board of Supervisors. |
Thus, the CEQA process was properly followed and the Appe]lant’s claims to
the confrary are unsapported and unsubstanhated '

The actual facts are that the ‘project sponsor, 'BTWCSC, sought and obtamed a
loan of $788, 484 for “Predevelopment Activities” from MOH for the proposed -
project. - (The loan agreement and related documents are attached . as -
Attachment D to this Appeal Response.) Of this amount, approximately half has
been drawn on by BTWCSC. The total loan amdunt represents approximately 4

percent of the total project costs estimated at a:round $20 million. As stated in the
loan agreement between the borrower, BIWCSC and MOH, ”predevelopment
. aclivities” are architectural and engineering demgn, survey and appraisal
‘preparatlon, preparation of environmental studies, CEQA and NEPA review,
legal expenses, loan fees, cost estimates and assodated administrative. The City, -
through MOH, did not approve the Pro]ect and expressly stated so in the loan -
agreement- '

- "By entermg mto this Agreement MOH and Borrower intend to
preserve the possibility of developmg the Pro;ect as affordable
housing by lending funds to Borrower for the Predevelopment
Activities. The City does not, however, commnit to-or otherwise
eridorse the Project by entering into this Acrreement The Project
temaing subject to review by City agencies and City discretion to
disapprove ‘or modify the Project.” ('Loan Agreement, Reatals
Paragraph E.} : '

: Fuﬁher, the loan agreement promded that the C_ﬂ:y retained sole dlSCI;‘EﬁOI\ o
decide whether to provide addlﬁonal ﬁnancmg at a.later point. (Loan
Agreement Para. 2.5) Fma]ly, the loan must be paid back, whether or not the
project is approved and, if the Special Use District legislation that is needed for
the project is not approved by the Board of Supervisors, the loan must be paid
back immediately thereafter. (Loan Agreement, Para. 3.1)

The facts are that MOH has made a loan to BTWCSC thiat must be paid back in
full whether or not the project is approved and must be paid back immediately if *
not approved. The loan funds may only be used for activities-that will not result

in any physzcal change in the environment, the equNalent of plammg and -

SAN ERASSISSD
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feasibility studies that are exempt from environmental review. {CEQA Sections
. 21102, 21150, CEQA Guidelines Section 15262} : -

CEQA defines the approval of a project as a decision that commits a pubhc

:gonmr tn a definite course of acHon with rnaPnr-P toa Prn(npl- H—w:i— orill w:mnl{- ina

physical change in the. environment (Gmdelmes Section 15352). As the Toan

agreement makes clear, the MOH has in fib way taken an action that comnmits the

City to undertake o1 authorizes the project 5ponsor to imdertake the constmchon
. ofthe proposed development. : :

" In thecasecited by Appellant, Suve Tara v. City of West Hollywood (45 Cal 4h116; ,
* 2008), .the California Supreme Court stated that in determining when pro;ect
approval occurs the courts must determine whether, “as a practical 1 maiter,” _tl-Le
agency’s overall conduct with' respect to the proposed activity amounts to a de’
" facto commitment to the activity.” A key consideration is whether the action
" taken by the agency forecloses alternatives or mitigation measures. The couxt '
rejected a bright line rule and instead said that courts should look not only to the
. “térms of the agreement but to the surrounding drcumstances to’ determine-
whether; as a practical matter, the agency has ‘committed itself to the pm}ecf: asa ’
whole or to any particular features, so as to effectively predude any alternatives
. or mitigation measures that CEQA would otherwise require o be considered,
. including the alternative of not gomg forward with the project.” (See Cal. Code -
‘Regs, it 14, § 15126.6, subd. &)

In this case the facts are clear: MOI—I has not made any jrretrievable commitment:
of tesources; it has loaned money, all of which must be Paud back. It has stated
in the lodn agreement that itis not approving the project and the City retains full
discretion to disapprove the project in the future. The funds may only be spent '
on items that are necessary to bring the project forward for consideration,
namely, complehon of the CEQA and N EPA documents required for the project,
completion” of - design. documents necessary o complete these documents,
_completion of documents necessary for Plamung to review the project to.
determine whether to approve it The facts® do not support the Appellant’ 8
assertion that funding from third parties, in this instance the Mayor's Office of

" - Housing is tantamount to project approval. The. project has been su_b]ect to the
Plan:nmg Deparhnent’ s procedures for environmental zeview and in no way has

a de facto project approval been granted. The City has carried out thE CEQA

process appropnately

Baseline Conditions and Nezghborhood Character '

Concem 3: The EIR contains mac:cm‘ate m.formatton regardmg the exdsting character of the
surrounding neighborhood by Imscharactenzmg the heights of the surroundmcr
buildings. The conclusion that the project is “generally compatible with” said

, nmghborhood character is, thus, based on an erronecus baseline. DEIR Figure 12 ‘
is also inaccurate : in that in faﬂs to mc_lude two-story structures m the pro;ect
vidnity. :

Sk ERAUSES - : ' ' : . 8
PLANIIG DERARTHIEN : ) _ . . ' ] )
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Response 3: The EIR accurate!y and thoroughly descnbes the character of the project wcmity,
' ' both in a narrative form and graphically. The printing etror in Figure 12, which has
been corrected (see Attachment B}, does not alter the conclusions reached in the

FEIR regarding land use and aesthetic impacts. - :

* The DEIR and the C&R documents incdude extensive discussion of the project
wcrmty" 5 character under the Project Description, in the presentation of the land
" use and aesthetic ‘settings, and in the evaluation of potential land use and
aesthetics impacts.- The EIR prowdes ﬂiozough and sufficent information
. regarding the surrounding buildings’ heights, massings, lot coverages, street -
" widths, and architectural styles for purposes of eva}uatmg the project’s poten’aal :
'to cause adverse phys;cal effécts.

DEIR Figure 11 (DEIR, p. IV-3) ﬂlustrates the lot coverages and bmldmg setbacks ,
in - the project vicinity while Figure 12 (DEIR, p. IV-5, and’ corrected in -
Attachiment B of this subxmttal) itustrates building heights on.the project block.
and surrounding lots: 'Moreover, DEIR. Figures 14-17 render the DEIR projectin
photo montages of the sm'roundmg neighborhood and Figures C&R 36, 37 and
-~ - ' 38 shoWw updated views of the modlﬁed pch]ect bmldmg from surroundmg
. 'public wewpomts ' : o

Figure 12 contained a printing error and asa res*ult, did not deplct all two-story
buildings in the project vicinity. As shown on that figure, the graphical legend '
assigns color, codes to number of stories — Figure 12s legend had erroneously’
comibined the two and thiee story building type categories. The figure has been
corrected for this submittal (see Attachment B). Additional ﬁgures in the C&R
further ﬂlush‘ate the overall physical character of the surrounding area,
mdudmg the photographs submitted by the commenter on C&R A1-80 to C&R
A1-96, Figure 33 on p. C&R-37 illustrates the bulk patiern along Presidio
Avenue, while Figure 35 on p- C&R-40 shows the proposed building height to
street width ratios. Both of these figures are also discussed in the C&R narrative:
(pp. 32-41) of effects on neighborhood character. The public and - the
decisionmakers had extensive information available to them regarding the
. existing character of the project’s vicinity as well as the proposed project’s
| -‘J.mpact on the character of thé surrounding neighberhood: In-certifying the EIR, -
the Planning Commlssmn has concurred with the less- than»mgruﬁcan’: land use
and aesthetic 1mpact de‘semunauons reached in the EIR. .

The EIR makes it clear that the proposed project would be taller than the
adjacent buildings along Presidio Avenue and Sutter Street by statmg on DEIR p. ':
IV-8 that “the project would be taller than other residential and noh- res;denttal
 buildings in the general pro;ect area, which includes a mix of uses and buﬂdmg
- types ranging from.one- and two-story housés to four- and e;ght—story‘ '
. commercial and hospital ‘buildings, respectively:” The EIR finds ‘that the
proposed project would have a less ﬂxan—&gmﬁcant impact on the existing
© surrounding character because it would -be generally compatible with the
surroundmg buildings in helvht, bulk, and des1gn. As stated on p. C&R-35, ‘
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height and bulk compatibility considerations take into account the chiaracter of
neighboring areas in all'directions (e.g, “the character of the vicinity”) and mot
just the size and character of the residential buildings immediately adjacent to
the projectsite. . | -

As shown in Figure 35 on p. C&R-40, the proposed building’s western fagade
would be 25 feet shortér than the width of Presidie 'Avenue, and the northern
facade would be about nine feet shorter than the width of Sutter Street These -
‘relatively. similar ratios of building-height-to-street-width would not overwhelm

or otherwise dominate the existing height and bulk character of the area. The

ratios of the: proposéd bdlding to the widths of Presidio Avenue'an‘d Sutter
Street would be similar to the historic: ‘streei:—wa]l»height»to—street-wic_i’rh ratios "
found in other areas of San Francisco, as shown along the bottom half of Figure
" 35. Also, as.stated on p. C&R-32, there are several four-story résidential .
stuctures along Presidio Avenue and Sutter Street, as well as other relatively
_ : . ‘iarge structures like the MUNI Presidio Yard building, across the street from the
S project site, and the'Ci’Ey Center building (former Sears departmetit store} one- -
- 2 d-ome-half blocks west that contribute o the area’s setting. ' -

‘The Appellant is also incorrect in stating that the EIR misrepresents the height of
the proposed building, which will “axceed 65 feef as it moves down the steep
slope of Sutter Street).” In fact, the EIR accurately follows San Francisco Planning
Code methodology for determining building height (DEIR, p. TI-12, Figure 8).

. Gection 10212 of the Planming Code states that building heights are to, be

. measured’ from the mid—poim of ;_he stieet and that, where a lot has frontage .on
two or more streets, the owner may choose the street or streeté,f:[:om which the -
measurements are taken, consistent with the rales set forth in that Code section.

.. Using this approach, the heights of the proposed'-prdject are 55 feet for the
residéntial building and 43 feet 6 inches for the project’s comununity center

" building. The height of the proposed building as it moves down Sutter Street is
shown in the phofomentagés on C&R-38 and C&R-66. . '

Based on the above, the Plamﬁng Depar@ent‘:mammﬁxs that the deseription of .
the surrounding project vidnity is accurate and complete and that the less-than-
signiﬁcant conclusion reactied regarding the project’s impact on the existing .
neighborhood character surrounding the site is appropriate and is based on -
torrect information when viewed in its entirety (i, all relevant figures ‘and
narrative disg:dssionf;). ' B -

‘Histo ric' Archifectural Resources

‘Concern4: - The building on the 800 Presidio Avenue property is a significant l_woﬂ_c of an
o important architect and the site is surrounded by historic resources. :

" Response 4: The EIR provides a thorough and factual historical contextand acﬁur‘ate!y evatuates
- _individual and cumulative impacts to historic architectural resources as reguired by
CEQA. : oL C-
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The standa.:ds- for identifyiﬁg historic resources, .induding historic districté are
described in CEQA Section 15064.5 (a)(3), which stafes that, ”A.ny ob]ec:t
bmldmg, structure, site, district [empbasm added], place, record, er manuscnpt

whm’n a lead agency determines to be historically s1gmfxcant or significant in the -

architectural, engineering, scientific, economic, agricuttural, educational, socdal,

‘political, military, or cultural annals of Calj_fornia:may be considered o be an
historical resource, provided the lead agency’s determination is supported by -

substantial evidence in light of the whole record. Genera}ly, a resource shall be

considered by the lead agency to be “histofically significant” if the resource ~
_meets the criteria for listing on the California Reglster of Historical Resources

(CRHR) mdud_mg the' fallowmg'

(1) . Isassociated with events that have made a mgmﬁcant contribution to the

broad Paf:term of Califérnia’s history and cultural hentage, :

' @ ' Is associated with the hves of persons mporta.nt in our past;

‘ (3) . Embodies the distinctive charactenstlcs of a type, period, region, or

.method of construction, or Iepresents the work of an n:nportant creatlve
-mdlwdual OT POSSesses hlgh artistic values; or

4y -Has yielded, or may be ll.kely to yleld information mportan’c n .

prelustory or history.” . C o

The National Park Service (NPS) defines a historic district as one that possesses,.
“a s1gmﬁcant concmtfahon, Imkar-re, or continuity of sﬂas, buildings, structures, - ‘

or ob]ects united historically or aesthetlcaliy by plan or physzcal development.”

It ‘was w1th these standards and definitions in mind that the identification of
potential historic resources on the project site and vidinity, including potentLal

histori¢ districts, was complefed for the proposéd project. The historic resource
_evaluation (HEE) prepared by a professional architectural historian found that

the BTWCSC property appears eligible for listing in the CRHR under Criterion 1

‘due to iis assodation with a pattern of events lmpcrtant to the history of

San Franasc:o specificaily,. the foundmg and development of a social,

" educational "and recreztional institufon, the BTWCSC. The institution. is -
associated with a h:istoricale significant pattern of events; the history of African
Americans in San Francisco and - California, and their efforts for social

advancement in the first half of the 20th century via the creation of the BTWCSC

as a progressive institution. As such, the BTWCSC property was identified as a .

historical resource for CEQA purpbses. The subject property was not identified
as ehg,lble for the CRHR u_nder any of the remaining three criteria. :

© With regard to the existence of potential historic districts in the pro]ect area, the
_ HRE noted that while the project vicinity contains a number of late ninefeenth . -
century to early. twentieth century residential buildings similar to other

. established San Prancisco neighborhoods, there are no existing or potential
. historic districts in the jmmediate project vicinity (ie., on the project block or
" ‘within one block). The HRE did, however, identify 2 potential historic district

19
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centered on Baker and Pine Streets about two blocks northeast of the Pi’ojec_t site,

Wluch has a substantial concentration of urique, older buildings. This Potenﬁal'

historic district is identified in Figure 18 on DEIR page IV-43.
The Histomc 'Resources Evaluation Response (HRER) prepared Dy the

San Prandisco Planning Department concurred with the findings of the HRE. The

findings of the HRE and FIRER were presented in the DEIR on pages IV-40 — 45.

~ Impacts 1o historic resources were identified by applying the standar& ,
significance criteria provided in CEQA. Section 15064.5, as modified by the
San Francisco Planning Department for projects in San Francisco. As ‘described

on DEIR p. IV—4_S, “ A project would have a signiﬁéant effect on the environment

in termns of Cultiral Resources if it would cause a substantial adverse change in

the significance of a histox-'i{_:al resource as defined In Section 15064.5, mduding
those resources listed in Artidle 10 or Article 11 of the San Francisco Planming

.Code.” As furthel_:.desa'ibed on DER p. IV-45, a substantial .adverse change 1s

defined by State CEQA Guidelines Section 15064.5(b)(1) as-“physical demolition,
destructon, relocation, o ,al_’c_erati‘on of the resource 0T its  immediate

surroundings such that the sigr\iﬁégance" of an historical resource would be -

materiaily 'impajred.”: The sigrﬁﬁéarice of an historical resource is “materially

" impaired,” according to Ghidelines. Section- 15064b)}2)(A), when a projéct -
#demolishes or materjally alters, ;in an adverse manner, those'.physical'

characteristics” of the resource that convey its historical significance and that
justify its inclasien in, or eligibility for, inclusion in the CRHR.”

The proposed pr;aject would demolish {Le., materially impair) an historical
 resource under ‘CEQA; therefore the EIR idertified a significant impact fo

" istoric resources. With Tegard to effects on adjacent historical resources, DEIR p.

- IV-48 stated that, "It does not appear that the proposed project would have a -
* significant adverse impact on any eligible off-site historic resources. While there
are identified potential resources "on the subject block, they are focated several

Sa SuAsoISee
PEERICE

Jots away from the subject property and the proposed stractured would not have

an adverse effect on them. Furthermore, while there are potential districts in the

mcamty', the subject building is not part of or zidjacent to ary of them.” As such,

the EIR appropriately identified a less-than-significant impact to adjacent known
and potential historical resouzces. o o S L
The Appellant incorrectly states that ’che_BTWCSC_.is the work of an f’;ﬁlgﬁorlznf’
architect, Lloyd Gariner. As described on C&R pp. 83-84, additional informatiorn

zboirt the life and work of architect Lioyd Gartmer was provided. This additional

infornation was als0 incllude,d in Section E, Staff Initiated Text Changes, on C&R
pp. 126-127. Based on the additional research performed, it was determined that

Gertner was primarily known as an architect of shopping cerniters and other retail

| establishments in the Bay Area in the 1950s through the 1970s, including the.
Westlake Town and Country Shopping Center in Daly City. His design for the.

BTWCSC is ot mentioned in his list of principle works by the American

‘Tnstitute of Architects or othet publications. There is no indication that Gartner

12
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was considered an “important” a’rcl-litect; and the additional information about
his life and work does not change the conclusion in the EIR that the BTWCSC

building is a historic resource for CEQA purposes (for its assodations with

historic .events), and that its demoliion would represent a significant an
unavoidable impact on the environment. Additional information about the

, building’s architect does' not make the property “moré historic,” because an’
historic resource need only be eligible under one of the four Ellglbﬂlf.’jf cntena
" listed in the CRHR, as well as ‘retain suffident infegrity.

The Appellant is also incorrect when stating that the property is sunounded by.

historic resources that could be adversely affected by development at the project

site. DEIR p- IV-4 correctly describes the immediate project setting as containing -
. a number of residential uses that.were constructed in architéctural styles typical

for the late nineteenth or early twentieth centuries. Here Today: San Francisco’ 5
Architectural Heritage, which is considered by thie Planning Department as an
adopted local register of historical resources, was consulted to identify historic

resources which may exist on the project site, the project block, or imumediately

* across Presidio and Sutter Streets from the project site.

FAN PHERCISE G
PLANRNG DES

Of the many bmldmgs on the project block and across the street from the project
site, three are identified 3 in the book Here Today, located at 1405 Lyon Street mear

" Post Street, 2701 Sutter Street near Lyon Street and 2600—;602 Past Street, also '

- mear Lyon Street. These resources were fully disclosed on DEIR pp. IV-34-37, and |

ng-adverse impacts to these resources were identified as a result of the proposed

‘project. No other historical resources listed in the federal, state, or local registers.
(or. designated historic districts) have been identified on the project block or -

immediately across Presidio or Sufter Streets from the project site. While other
buildings identified in Here Teday are located in the general project vicinity,
such as those on the 2600 blocks of Post and Sufter Streets as noted by the
Appellant, they are not on the project block or immediately.across the street from
the project site. These resources on Post and Sutier Streets are between 175 feet

and 470 feet away, respectlvely, from the project site. Given the relatively large
distances between the project site and these resources, and the buffer provlded
by irtervening streets and. residential development o significant impacts to

these resources are anticipated as a result of the proposed project. The additional

information provide by the Appellant that there-are additional resources listed in -
Here Today on ad}acent dty blocks &om the pro;ect site would not change the ~~

conduszons of the EIR. -

" The AppeBant alleges that the histoncal survey completed for the EIR was,

" insuffident to identify &1e enwr_onmental setting, and therefore, the EIR’s
" assessment of impacts to known and potental off-site historic resources are also

. insufficilent. To determine whether pofential individual historical resources or
po’:ent{al historic" district(s) exist in the project area, a recommaissancelevel

" survey of a 12-block radius around the project site was prepared. As described in

Response CR-1, C&R PP 75—_78 _and in the HRE prepared for this project, a

i
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reconnaissance-level survey was completed based on a walking and driving (ie,
yindshield”) visual review of the neighborhood by a professional architectural -
historian, who i qualified to make judgments and offer professional opirions '
ghout the historfeal and architectural character of a given urban area. This first-
tier, “screening Jevel” analysis is cqnsidered' sufficient to characterize the nature

 of the historic setting of the neighborhood. As such, the Draft EIR adequately

- characterized the existing sefting of the neighboshood from -an histozical
architectural perspective. As no potential individual historical resources or’
poteﬁﬁal historic districts were identified on the subject block or immediate |

_vicinity as a result of this survey, the EIR correctly (_:onduded that the proposed
project would haveno indirect impact on existing or potential historicdistricts.

As described on C&R p. 77, & “recornaissance-level” survey is compared with an
 “intensive-level”” survey, where each building in a survey area is formally
. recorded on California State Department of Parks and Recreation (DPR} forms,
with photos, architectural descriptions, and statements of historical significance
. based on inte_nsivebackgmuna research focused on each building’s association
with signiﬁcant‘}dstorical events, important architects or builders, and important

- carrent or former occupanf:s. More ‘detailed and intensive-leve] historic surveys
of neighborhoods are necessary and required for plan area documents n San

“Francisco, such as specific plans .or neighborhood - plans, where area-wide '

changes to'zoning and height districts would ‘occur. As the proposed project isa
site-specific  project and not a spedfic plan or neighborhood . plan, the

_ recorihaissance-level -survey of potential historical resources in the. project -
vicinity was deemed adequate for CEQA purposes by the Planning Department.
" Therefore, no further detailed or intensive-level historic district surveys would
" be necessary. Additional surveys themselves would’ Proﬁde more detailed

information about the history of the neighborhood, but they would not reduce
the severity of the project and/or cumulative impacts. . '
As noted on C&R p. 75, if an intensive-level survey of the project vicinity wete
- conducted in the future as requested by the Appellant, and a potential historic
_district were identified. comprised of small, simple, Victorian-era workmen’s’
cottages, the BTWCSC would not be considered a contributor o such a district
because it sits or a large lot on. the edge of the neighbprhciod, is characterized by

" 19505 Modern architecture, anid has a community center use-that is distinct from
 adjacent residential uses. The BTWCSC would either be a ‘non-contzibutor’ to
such a potential district, o1 would lie entirely outside of any potenﬁal district
boundaries because it has a use, history, and architectural style thatis distinct
ﬁém the ‘smaller scale residential uses that might comprise such a potential
- district I cuch a district were identified immediately adjacent to the project site,
" the proposed project would not cause a potential district to become ineligible for

Toczl, state, or federal listing because it would be:

. ) PRABCISED
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Cto the su:rroundmg Victorian-era’ coﬁages, as these cottzges WOlﬂd
remain physmally unaltered

As such, these potential d:ustnct contributors would remain contnbutory after.

completion of ’che proposed project.

The EIR does not overlook the project’s potentsal effects on 0£f~31te resources’ as
alleged by the Appellant As described abow_: and on DEIR p. IV-47, the
proposed Project would have no adverse impacts to the properties at 1405 Lyon

Street, 2701 Suiter Street or 2600-2602 Post Street because they are located several
. lots away from the project site, with numerous intervening properties providing
a buffer between them. Additionally, DEIR p. IV-48 notes that none of the .

buildings imunediately adjacent to the subject property, including those at 2755

Sutter Street a:nd842~844 Presidio Avenue, have been identified as higtorical -
resources either individually or contributers-to an existing or potential historic -

disirict. As such, the EIR appropnateiy concluded - that the proposed project
would have no significant a adverse impact on off-site resouzces

" The EIR does not ‘miss-identify” [sic] the location of Impori'ant l“u.stoncal

resources in the area. The historicel survey accurately identified a concéntration

- of unique older residential architecture centered at Baker and Pine Streets

located two blocks northeast of the project site (see discussion above: and DEIR

_p- IV-41). There are a also & handful 6f residences which date to the 1870s and_

1880s in the project area; however’ no. similar high- level concentration of
potential architectural résources such as those found at Baker and Pine Streets

* were identified on the project block or imimediately across the ‘proje'tt‘étreets that
could be indirectly affected by the proposed project. As such; the EIR accurately -
identified that no material impairment to any existing or potenhal l‘ustoncal'

resources would occm: as a result of the proposed pro]ect

Please see Response CR-1 on C&R p. 78 with regard to the request for photos of .

the properties on the 2600 and 2700 block of Sutter Street and the 2600 and 2500

block of Post Street. Some of these properties are partially visible in the existing
and proposed views provided' on DEIR pp. IV-15 to IV 17 (Pigures 14-17), as well
. as Figures 33, 36, and 37 in the C&R document. While not all of the block
) frontages requested by the Appellant are shown on these figures, the project
seting was appropriately described as containing a number of Vlctonan—era .
. residences in the Aesthetics and Cultural Resources sections of the EIR (see DER -
pp. IV-12 and IV-38). Additional photos of these block frontages would not alier
the conclusions of the EIR Wf_ﬁth state that the proposed project would have a’

Case No. 2006.0863E .

- FEIR Appeal Response
June 14, 2011 - 800 Fresidio Avenue -
1) constructed outside of the district,
' _ 2) ~ constructed on the far western edge 'of the neighborhood as opposed to -
its center, leaving the vast majority of the’ potentlai district vlsua]ly
intact, and . : . ‘
3y would have no direct effec:ts such as demolition or substanﬁﬁl alteration

R I -
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. Jess-than-significant effect on off-site historical resources (not ‘o impact’ as -

alleged by the Appellant).
None of the casés cited by the Appeﬂaﬁt provide any guidance on the proper

approach to the analysis of historic architectural resources in CEQA documnents.

All are either cited for general CEQA principles (e.g, CEQA is a public

‘information statute), of concern isstes not relevant to the issues raised by the

Appellant concerning historic resources (e.g., Sierra Club v. State Board of Foresiry
(7 Cal. 4th 1215; 1994), (issue was adequacy of information on biological spedies *
and habitat requested by the California Department of Fish and Game, the state

agency “charged with conservation and maiﬁtenance_ of the wildlife resources of
the staté.”; Cadiz Land Co. v. Rail Cycle (83 Cal. App. 4th 74; 2000), (landfill project

‘was found inadequate because of the failiure to analyze water quality effects ona

" wide-ranging aquifer that underlies the proposed landéll site.) The present EIR -

complies with both the letter and the spirit of CEQA in its disclosure of potential
impacts of the proposed project; in idenfifying feasible mitigation measures, and

in analyzing alternatives that would avoid or lessen &1& gignificant effects of the ‘
-project. ' o o o -

In summary, an ade;qua'te and good faith effort was made in describing the

" environmental setting per CEQA Guidelines Section 15151

Reasonable Range of Alternatives -

. Concem 5:°

(a) The EIR did not énalyie 'a reasonable range of altematives. . Feasible

~ alterhatives are available which would reduce or mifigate the severe impacts of

E neighborhood, aesthetics, parking, hazardous ‘materials, solid waste, and other

;Respons-§ 5:

. the projec{ but these are not analyzed. The “code compliant” and new .
_“preservation altematives” are far preferable to the proposed project and the

pubiic should have been given a chance to comment on these alternatives. The

" alternatives analyzed constihite-variations.of the prof)osed_ project.

(b) The EIR also fails to adequately disclose and analyze the Project’s adverse
environmeéntal impacts on traffic; land use, the historic resources in the

areas, The EIR’s No Project Alternative is inadequate.
(¢} The EIR does not consider off-site alternatives.

Gl Further, the EIR rejects feasible mitigation measires and impéfmiésibly defers
mitigation. ' : ST

. {a) The EIR présents a reasonable range of alternatives to the proposed project, as

required by CEQA, including the No Project Alternative, and. describes these
alternatives at a sufficient level of detail. - S

(b} The EIR analyzes all environmental topics on Appendix G of the CEQA checkiist,

thereby complying with all CEQA Guidefines Section 15126 reqquirements.

Lo
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(c) CEQA does nof requite ana[ysns of off-site a!tematwes if the prOject sponsor has'
no control or ownershlp of other sites. :

(d) The EiR does not relect feasnb[e mrtrgahon measures of mpenmssnb[y defer

- mifigation.

(@) The DEIR, on pp. VI-1 through V112 presents the analysm of pro;ect
alternatives in accordance ‘with CEQA Guidelines Section 15126.6(2), which

states that an EIR must describe a reasonable range of alternatives to the project.

that would redhuce or elintinate significant impacts of the project The “range of

 alternatives” is governed by the “rule of reason,” which requires the EIR to set
forth only “those alternatives necessary to permit informed public participation

and an informed and reasoned choice by the decxsmn—malang body (CEQA

- Guidelines SEC'L‘[OIL 15126.6(f)}. .

A reasonable range of alternafives for - Companson must include those

alternatives that “would feasﬂﬁy attain most of the basic objectives of the project
but would avéid or substantally lessen any of the significant effects of the

project” (CEQA Guidelines Section 15126.6(a); emphasis added): Therefore, the _
" alternatives should attain most of the project sponsor 5 objectives. '

. CEQA generally defines a ”feaSIble” alternative to mean ‘an alternative that s

“capable of being accomphshed in'a successful manner within a reasonable

_pediod " of * time, taking into account. economic, environmental, éoq'al,
technological, and legal factors” (CEQA Guidelines Section 15364). The

following may also be taken into consideration when assessing the feasiility of

" alternatives: site suitability, economic viability, availability of infrastructure,

General Plan consistency, other plans or regulatory limitations, jurisdictional

boundanes, and the ability of the proponent to attain site control (Gmdehnes K

Section 15126.6(£)(1)). ‘ .
The ER identifies significant effects in the area o cultural resources.

- Accordingly, the alternatives analysis focuses on alternatives that would avoid

or lessen these impacts by avou:hng dernolition of the ex:stlng community center
building.

. The DEIR considers two altemativés in. detail —the No Project Alfemaﬁve and

the Code Comphant Alternative. As stated on DER p. VI-2, the No Project
Alternative would avoid the 51gn1ﬁcant unavoidable project and cumulative

iripacts to historic resources because this alternativé would retain the existing

' structure on the’ project site, which is considered a historic fesource under

CEQA.

- However, the No Project Alternative Would not_rneet the basic objectves of t‘ne
project, as stated on DER p. VI-2. As. explained further in the Comments & - -

Responses document, p.C&R-134, The No Project Alternative “would not
advance the objectives of BTWCSC, because it would not allow construction of a

 larger community center to accommodate expanded services, incdluding but not

limited to a child care center and to provide adequate space to update current
programs. Under this alternative, the programs that are currently located in the
basement levei would remain maccessfole to the diszbled. This altemanve would

17
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not, proﬁde affordable hou;-iﬁg to low income households, especially transitional
youths who will require the supportive services provided by the BTWCSC.” The

No Project Alternative was rejected by the project sponsor - and Planning

- Cornmission. Thus, the No Pro}ect'Altemaﬁvelis ‘adequately and accurately
‘covered in the EIR. B ' ;

In terms of adequacy of the No Project Alternative, the EIR prop-erly ‘followed

. CEQA requiremernts in defining and analyzing the No Projéct Alternative. CEQA

Guidelines Section 15126.6(e)(2) state that “the ‘no project’ analysis shall discuss
the existing conditions at the time the notice of preparation iz published, or if no

notice of preparation is published, at the time -envirodmental analysis is

co’m::umcei as well as what unl_d be reasonably- expectgd to occur. in the
foreseeable futare if the project were not approved, [emphasis added] based on
current plans and consistent with svailable infrastructuré and community

services. The Guidelines further state in Section 15126.6(e)(3)(B) that “the ‘no

Project; sHernative is the circumstance under which the project does not

proceed.” On p. V-1, the DEIR states that under this alternative, without further -
jmprovements, portions of the existing structure would continuze fo remain’

wnusable on a full-time basis due to their poor condition. According to the

community center director, the lower level of the .e}cisﬁhg building is seldom

used ‘due to poor lighting 2nd windows that axe not-weather-tight, and becauise,
despite repeated attempts at repair, the Jarge teen room On that level continues to
be plagued by water infltration during rain storms (see Attachment C).

_iIhepDEIR also a.nalyzéd the Code Compliant Alternative, which as developed | '
to address and comply with provisions for RM-1 use districts and 40-X Height
and Bulk district. As such, the Code Comptiant Alternative would not require an-

amendment to the Planning Code to establish a “Presidio-Sutter Special Use
District (SUD)” and could be constiucted as-of-right. The Code Compliant -

Alternative would further reduce the Iess‘-than—‘igr\jﬁcant _impacts of the

proposed project related to land use, visual quality, transportation, air quality :

and others primarily because it would contain 30 dwelling umnits (as opposéd-to
50 under the proposed project) withina 40-foot-tall building (as opposed to a 55-

" foot-tall building under the proposed project). However, this alternative would ‘
result in significant impacts to historic resources that are similar fo the proposed

project since the existing structure on fhe project site is considéred-to be a
historic resource; its demolition would resulf in a significant and unavoidable
impact — both individually and cumulatively — to culfural resources. "

The Appellant asserts that a smailer project would avoid or reduce significant
“unavoidable impacts of the project — in -fact, . the smaller “Code Compliant

© Alternative” (DEIR pp. VI-2 through IV-9) would also require the demolition of

the existing community cenfer, ‘which would result in significant impacts to
cuttural (historic architechural) resources, both individually and cumulatively
because, as described in the DEIR, the existing facility is inadequate due to its

. péor condition (see Attachment C for more information):

CEOA Guidelines Section15126.6(c) also requires an BIR to identify and briefly
 discuss any alternatives that were considered by the Lead Agency but were

18 .
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re]ected as- mfea51ble du.rmg -the scopmg process. In 1denhfymg CEQA
alternatives, primary consideration was given to alternatives thaf would reduce
significant impacts while stll meeting most of the hasic project ob]ectwes

- Accordingly, the DEIR (p. VI-10 — VEI1) identifies the Presetvation Alternative

(as revised in the Comments & Responses document at pp- C&R-136 - C&R-138)
as having been rejected from full consideration because it would require the
project’s residential compeonent to be developed ‘a5 a separate structure in the
project 51te’s rear yard, resulting in access constraints and a lack of residential
open space, and because this alternative. would provide only about half the
residential units of the proposed project and would not result in an expanded

* community center. Thus, this alternative. would fail to meet most of the basic

project objectives. Additionally, as stated on p. C&R-138, the Preservation
Altematlve would entail structural upcrrades to the ex_lstmg Commu.mty Center

. bmldmg

The DEIR (p. VI-11) a.lso 1den11ﬁes an Adaptive Reuse Alfernative that Would
that would retain and preserve the existing building and adapt the structure to

- - contain approximately 25 affordable housing units for emancipated foster youth,
 thereby displacing the Booket T. Washington Community Center, which, as the .

DEIR notes, is “the very mshm‘aon_ which conveys the building’s historical
significance” (DEIR p. VI-11). Because this alternative’ would not meet the

fundamental objective of providing conﬁnued'communi’qr center uses at the.

project site, this zlternative was réjected fmm fu]l comdera’aon.

Haw.ng cons1dered anid rejected the two altemhves noted above, ﬂie DER .
" concludes that only the No Pro;ect Alternative would avoid the proposed.

project’s significant impact on historical resources of demolition of the existing

. community center building, which is the only significant impact of the project’
that cannot,bé - mitigated to a less-than: -significant level. However, as noted
above, the No Project Altemative would fail to meet the basic objectives of the
_-project of constructing hotising on the site and prowdlng upgraded comumty

* center fadilities and gymnaszum space. . :

s stated above, the EIR states that both the No Pro;ect Alternative and both the

- m%ﬁm

* Preservation. and Adaptive Reuse Alternatives would avoid the prO}ect’

“ significant meacts on ‘historical resources; however, none of these alternatives -
would meet the basic objectives of the proposed project. CEQA Guidelines -
Section 15125.6 (f) (3) states that “An EIR need not consider an alternative whose.

effect cannot be reasonably ascertained and whose implementation is remote and
spec:ulaﬂve An off-site alternative, which was not considered in the FIR, would
ot be feasible; becawse the project sponsor has no contrel or ownership of other
potential - project sites, rendering its consideration of an off-site alternative
remote and specidative. Furthermore, an off-site altema’ave would not meet

~ basic pro]ect objectives associated with redevelopmg the pmJect site with a new
commumty center and affordable residential units.

The Appellant is incorrect in stating that project’s Impacts on historic resource - -

were niot “quantified” and that no rmtlgatlon was proposed. In fact, both the

_DEJR and the C&R document mdude a. thorough malysw of the- proposed -

IS DEPEATMENT |
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‘project’s poténtial impacts on. cultural ‘resources, with impact discussion

supported by a historical resources report prepared by professional architectural

historian Mark Hulbert as well ag the Planning Department’s Historic Resource

Evaluation Response prepared by Aaron D. Starr (see previous Concern and

T - P et = i ~f Lictesin srchitechiva: TEH0Q Th
RC_DFG.LLD‘: g, OT a dc::.a.uc:d discussioin O historic m&“uucuuuful_;u%urﬂﬁﬁ}. il

discussion of these impacts is presented M a narrative ' form, W-'ith
. “quantification” not required by CEQA nor appropriate in this instance, because

the analysis of Historical resources properly focuses ont the quatity, condition,
location, integrity and importance of such known and potential resources, and is

not typically numerical in nature. Mitigation Measure M-CP-1, HABS-Level
Recordation and Interpretetion, is developed for the proposed project; although

the EIR lrepeatedly states on DEIR pp- S+4, 5-5, 54, IV-46 thIoug_h V=50, IV—SL .

and v.2 that this mitigation would not reduce either. direct or cumulative
impdcts to cultural resources to a less than sigr_uiﬁcant‘levél and that these
impacts would remain sigrificant and unavoidable. '

The Preservation Altemaﬁve'is not new to the C&R document. It is éiscussed on

.DEIR pp. VI-10 flwough VI-11 winder Section VI.C, Alternatives Considered and
Rejected from Purther Consideration. As stated . above, under Response 1, the .
. C&R document provides additional text to darify certain components of the
© altexnatives, with no meaningfil changes made to the descriptions of the,
- alternatives or to the condlusions reached concerning their potenfi-él
environmental effects. The minor revisions made to the narrative concerning the
‘Preservation Alternative, specifically, are to provide additional information

- related to its infeasfbility.

ShH BHEEUSCS

(®) The Appellanf incorrectly asserts that the EIR fails to adequateiy disdése and
analyze the project’s adverse environmental impacts conceming other
environmental topics (Le., traffic, land use, historic resources, aesthetics, parking,

hazardous materials, solid waste, and other areas). The EIR analyzes all

environmental topics included in Appendix G of CEQA Guideines and includes
discussions of project-specifie and cumulative jmpacts that would resuit with ;

project implementation. The Appellant disagrees with the conclusions reached in
the EIR, but does not provide mbs.t:an’tiai evidence to the contrary. The EIR
provides a complete and accurate disclosure of the projeét’s potential imf;ac'ts,
thus properly carrying out the requirements of CEQA." ’ ‘

The Appellant’s support for ‘the Code Compliant and Preservation Alternatives.

and oppo‘si_tibn to the proposed project are noted.”.

(c). The Appellaﬁ’c indicates that an off-site alternative should have‘been

considered In the EIR. However, CEQA Guidelines Sectioril5126.6 siates that
“ An FIR need not -consider every conceivable alternative to a project. Rather it
st consider .a reasonable range of potentially feasible alternatives that will

' foster informed decision making and public participation.... There is no ironclad

rule govemning the nature oI SCOpe of the alternatives to be discussed other than

- the e of reason” As discussed further in Reésponse 5, 2bove, the -EIR

considered a reasonable range of project adlternatives and met all content

- PLARNENG DEPRRTEIENT

20

1059



FEIR Appeal Response

June 14, 2011

Case No. 2006.0868E

800 Presidio Avenue

%

" requirements as set forth by CEQA Guidelines Section 15126.6. The project-

sponsor has no control or ownership of other potential project sites, rendering
consideration of an off-site alfernative remote and speculative.

(d) The EIR identifies fea51ble mitigation measures and does not 1mproper1y

mplementatton of mlhgahon measures. The EIR incudes Mitigation Measure

~ M-CP-1, which Tequires documentation of the existing commurity center

building in accordance with the National Park Service's Historical American .

Building Survey procedures. Other measures identified in the EIR indude: M-
CP-2 addressing archeologmal unpacis M-BI-1 addressing breedmg birds; and

‘M-HZ-2 addressing hazardous building materials. The full description of these
~measures is induded in a Mifigation Monitoring and Reporting Program

«. (MMRP) adopted as part of project approval. Contrary to the Appellant’s

asserhon, the EIR neither re]ects nor defers feas:ble mltlgatton TMeasures.

Potentlal GeneraIFlan Conﬂ:cts =

Cuncem 6:

-Response 6:

i

{a) The EIR is ﬂawed because “the Department has already detem:uned that this |

pr0]ect violates the Urban Design Element of the General Plan.”

(b) The EIR does not study cumulafive impacts, and potenﬁal_-devel_opment on
other sites is unstudied or is based on incorrect information. The EIR fails to

acéurately disclose project’s impacts on historical resources and moreover, the
. establishment of the proposed: Spedial Use District as part of the project will

incentivize development of other nearby lots t‘tueatenmg other lustonc
resources in t’he naghborhood :

-{a) The EER suificiently evaluates the broposed prbject’s pefentxal to conflict with

the General Plan and analyzes pofentlal conﬂlcts with the Urban Design Element.

{b) The EIR also adequately evaluates the ‘potential for the project and its
- characteristics, including the establishment of a Special Use District, to combine

with past present and reasonably foreseeab]e future pro;ects in its evaluation of
cumuiatlve impacts. ‘

'-{a) The San Pranmsco General Plan, “which " prowdes general pohc;es and
- objectives to guide land use dedisions, confains some policies that relate to
«physical énvironmental issues. CEQA directs lead agenmes to evaluate whether a

project would conflict with a General Plan based on the following criterion:

© “Would -the project conflict with any applicable Jand use plan, policy or

regulation of an agency with jurisdiction over the project (included, but not
limited to the general plan, specific plan, local coastal program or zoming

ordinance) adopted for the purpose of avoiding or mitigating an envirormental

effect?” [emphasis added]. The role of an EIR is not to illustrate how a project
complies with the General Plan, but to identify possible conflicts that could

‘result in substantial adverse physical 'effects. Contrary to the Appe]lant s
assértion, the Plarmlng Department did not “already determine that this pro;ect'

molates the Utrban Design Element of the General Plan.”

SRR ERr e T - ‘
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" The DEIR, 0;{ pp- 0I-1 through -2 identified General Plan objectives and
-policies with which the proposed' project could potentially. conilict, including

" with the exception.of Priority Policy (2),. since. it would alter the existing

- Policy (7), as it would demolish a structure considered to be a historic resource

policies in the Residence Element, Transportéﬁbn Flement and Urban Design

Flement. Additionally, C&R Response LU-L (C&R pp. 29-32) dlarifies why the

project would not substantially conflicts with the Urban Design Element policies .

to resultin significant land use and aesthetic impacis. Responses LU-5 and LU-6
in the C&R elaborate on the project’s relationship to General Plan housing
policies and why the project’s residential density would not substantially and

adversely affect neighborhood character or piblic services. The DEIR, p. I8 |
© discusses the eight priority policies in the Accountable Planning Initative.
. (Proposition M, Section 101.1 of the Plamming Code) arid indicated that the

project would not obviously oz substantially conflict with any of these policies
character of the neighborhood (in a less-than-significarit manner), and Priority

for purposes of environmental review.

Overall, with the ekceptién of Poliﬁy 2and Poﬁgf 7 of the Accountable Planming
Initiative, the BIR determined that the project would not conflict with the

General ‘Plan objectives and policies listed above such as fo .cause substantial

adverse physical effects. The EIR’s assessment of land use, aesthetics, historical

resources and fransportation and other environmental impacts take into account -

" the project’s . relationship with- these pertinent General Plan policies.” The

, The Api)eﬂant alleges that the EIR fails to adequately consider other cumulative
projects in the area. The EIR adequately considers cumulative impacts for all '

Planning Department did tot determine that “the project violates the Utban
Design Element of the General Flan.” Contrary fo the Appellant’s assertion, the

evaluation of the proposed: projéct’s compatibility with the General Plan was
appropriately handled for purposes of environmental review, and CEQA. does
niot require further analysis of this issue. : . '

(bi Cumulative Impact Assessment

environmental issues covered in the EIR.

The DEIR analyzes :J":Be prdpbsed Special._Use Distr:ict.as part of the 'pmjé:ct’.s

" pofential to cause adverse land use and other physical changes based on the

specific land use intensity (building height, density, onsite population, gym and l

community center use characteristics, etc). The Appellant provides no specific

_evidence how the establishment of the Special Use District would incentivize

_development of other nearby lots and threaten o?cher potential historic Tesources , -

in the neighborhood.

The Planning Department addreséés this concern in Response LU-8 on C&R foj e
50-53. Tn swmmary, the response states that “The proposed Spedal Use District

" would apply only to the project site and would provide a density bomis ‘and

height ' increase for affordable housing. It would not relax development:

standards or otherwise alter Planting Code provisions ot other parcels in the
project sité vicinity....” The allegation that the development would foreseeably

+

1061



FEIR App eal‘R'esj; onse

June 14, 2011

‘and substantially inflitence development in the area or :ésult m the
establishment of other Special Use Districts is speculative and without basis. This

appmach"is ‘consistent with CEQA Gr_ﬁdéli.nes Section 15145, Speculation: “If,
after thorough investigation, a Lead Agency finds that a particular impact is too

" speculative for evaluation, the agency should note its conclusion and {erminate

discussion of the impact” -

. The DEIR (LU Impact LU-3, p. IV- 10) conservatlvely evaluates the pro;ect’ 5

potential to result in cumulative impacts associated with foreseeable growth by

analyzing fhe project’s impacts in conjunction with other known projects for

which the Plarming Department has development applications on file or are

- reasonably foreseeable, such as the Proposal to redevelop the Westside Courts, a
2.55 acre, 136-unit public housing development built in the 1940s located at 2501

Sutter Street about two blocks northeast of the subject property on a block bound
by Broderick, Baker, Sutter and Post Streets. With regard to the potential for the
project’s effects to combine with those of the Westside Courts project, the DEIR
found that, “While the Westside Court project may intensify land uses in the
pro]ect vicinity, potentaﬂy résulting in greater residential densities in the project
area, this in ifself would not constitute a significant cumulative land tise impact
in combmatton with the proposed project, as such uses would be constructed
within areas that permit and accomumodate those uses at a range of densities that
are typical for urhanized parts of San Francisco. Therefore, the contribution of

~ the proposed project to the mlmulative context is not curnulatively considerable.”

The cumulative u:npact assessmient also conservatively applies a growth factor to
account for possible increases in resident populationt over a 20-year planning
horizon and finds no cumulatively considerable project impacts (fand use, traffic

or otherwise), with the exception of those to historic resources. The Appellant

speculates that. the project would result in cumulatwely considerable impacts
without providing ewdence to substantiate these allegations. The EIR's analysis

‘of project-specific and cumulative impacts, including the analysis of the Speaal- _

Use District, is adequate for the purposes of environmental review.

Pro;ect Approval and Statement of Ovemdmg ConSIderatmns

- Concern 7:

Respbnse T

The City may not approve the project on the basis of a Statement of Overriding -
Considerations because feas1b1e alternatives exist.

. The EIR evaluated a reasonable range of project alternat:ves re;ected mfeas;ble

alternatives -in the FIR and CEQA Findings, hased on facts in-the record. The

~ Planning, Commission adopted a Statement of Overriding Cons:deratzons which
allows for lead agencies fo approval projects despite 31gmf‘ icant, unavmdab!er.
‘enwronmental :mpacts . . '

o CEQA Guidelines Section 15092 states:

- “After considering the final EIR and in conjurtcﬁon W‘lﬂl making findings under
. Section 15091, the Lead Agency may decide whether or how to approve or carry

out the project: A public agency shall not decide to approve or carry out a project

for which an EIR was prepared unless either (1) The project as approved will not .

havea s1gm.ﬁcaztt effecton the enwronment, or {2) The agency has: 2

Case No. 2006.08688
800 Presidic Avenue
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(A) Eliminated or substantally lesséned aIl significant effects on the

envi:opiment where feasible as shown in findings undgr Segﬁon 15091; and’ o

(B) Determined that any remaining significant effects on the environment found

. to be unavoidable under Section 15091 are acceptable due to overriding concemns

_as described in Section 15093.

- {© With respect to a pfoiect which }.inqludes housing de\}elopﬂietnt, the public

avchitectural resources, Section 15092(2)(B) applies, and -the Plamming

. These overriding ‘considerations address specific reasons in support of the
_Commission’s approval action based on the final EIR and/or other information in
the record. The Planming Commission’s adoption of the Statement of Overridmg -

CONCLUSION

“agency shall not reduce the proposed ruumber of housing umits as a mitigation
measure if it determines that there is another feasible specific mitigation measure

available that will provide a comparable level of mitigation.”
Because the EIR identifies’ a sigrnificant, unavoidable impact to historic

Department prepared a Statement of Overriding Considerations for the project.

Considergtions and approval of the project is therefore appropriate despite the
_project’sresidual significant and unavoidable impacts to historical resburces. '

The Plarning Depattment lére.:i:a'red a full EIR for the proposed project, analyzed

all CEQA topics, both individually and In terms of cumulative impacts. The
Appellant does not make a fair argument that substantial evidence exists that the

EIR is in any way incomplete or inaccurate. Most of the Appellant’s assertions

are purely speculative, with nio proof in the record to substantiate the claims.

" Because the EIR a_dequgtely-analyzed the environmental impacts of the proposed -

- project will set precedent for establishment of SUD districts in the area or the -
. redevelopment of other historic resources in the area. Contrary to Appellant’s

projeét, it does not require recircalation. Purthermore, no evidence exists that the

assertion, the project site is, mot within- the City’s "Better Neighborhoods'

Jplanming area. '1_'he. Appellant does not Taise any new 1ssues that were- not
already covered in EIR. : : -

For all of the reasons provideﬂ in this Appeal Respc;nse, we believe that the Fmal
RIR complies with the requirements of CEQA and the CEQA Guidelines, provides

“an adequate, accurate, and objective analysis of the potential impacts of the 800

Presidio Averue (Booker T. Washington Comumiunity Center) Mixed Use Project
Therefore, the Plarming Department respectfully recommends that the Board
uphold the Planning Commission's certification of the Final HIR. '

v
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| STEPHEN M. WILLIAM

1934 Divisadere Sireet ] San Francisco, CA Q4115 | TE: 4152923656 1 X £15.776.8047 | smw@sevewilfiomstaw.com

Honorable David Chiw President — ~ .+ S Mayl7.201
San Franeisco Board of Supervisors = T o R
City Hall, 1 Dr. Carlton B. Goodlett Place ' . I S
' San Fraucisco, CA 94103 - e ;.;;
- e : = : ' =
Re: 800 Presidio Avenue -Notice of Appeal of Certification of Final EIR I Qi
: L s A S B Do
Dear President Chiu and Members of the Board: ~ .~ . —z 5=
' . o ' = OZ0
o . e
INTRODUCTION @ 5=
Neighbors For Fair Planning are residents and owners of property in the immediate . o

vidinity of the jow density, Victorian era neighborhood surrounding the site ofthe
proposed out-of scale project at The Booker T. Washington Community Service Center,
(BTW). Wehave been warking closely with Supervisor Farrell to réach a compromise
.+ ahd actually reluctantly agreed fo not oppose 2 four story —40 usit project with _
restrictions on parking. The developer refused any compromise and refused fo cut its”
$1.5M fee and is insjsting on the absurd, 70,000 square foot building which violates

pumerous provisions of the Plamning Code and all common 5ense or frirness in planning.

BTW is Jocatod at 800 Prosidio; at the coer of Sutter

Tl

'
st i ke e = P

Thea,buve view is from :qnic Avenue looking ea'st at BTW ross the Muni yard.
. —Note Adjacent TWO story puildings misidentified in the EIR.The EIR .

incorrecily identifies more thzn 25 buildings (2 majority) on the subject block. .-
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- The site is cunently zoned RM-1, RBSLdentlal Mmed Use—Low Densrty, has a 40 foot

B height limit and is surrcunded on all sides by small wooden Victorian era houses of one

and two stories. (NQT three stories as again mistakenly set forth in the Final EIR—See,
C&R-124, Revised Figure 12) The EIR is simply incorrect on the scale of the area and
the “setting™ or scope for the project. Accordingly, it also foliows that it misjadges the °
Jznpacts and potential impacts of the project by faﬂmg to establish zn accurais baseline.

Many bmlchngs on the block and in the surroundmg area are hlstoncally significant and
-date from the late 1870°5-1880°s when the area was first seftled as part of the “western .~ -
addition” to San Francisco. There are some apartment buﬂdmgs dating from the early -
1900°s across Sutter Street to the north. BTW is located ori a large Iot of 2 little more than
Yk acre in size and has residential uses on all sides. Historically, the subject lot was partof

" the .Sutter Street Cable Car furnarovnd in conjizction with the Muni Building and bus
-yard are located across Presidio Avenue to the west. Presently BTW fits in with the
residential neighborhood and blends i seamlessly because of its relai}vely small scale. -
Under the proposal the square footage on the lof would increase froim its current °

11 6{10 S, fto an astoundmg inerease of more than 500% to 70,000 s.£,

T
TSR

Above is the same view e new propnsed monster” pro; ect Wluch unfalrly

-~ exceeds thes manmum zmung in all categenes

, - The project is so far out of step with the zomng of the area that the only way to acmeve :

the overambitious project is to “spotre-zone” this particular ot and to amend the ™ ©

Planning Code and create the “Presidio Sutter Special Use District at 800 Presidio™ just

", forits lot. This unfair spot zoning will create exceptions to the Planning Code which will
allow BTW to replace the one story 11,600 square foot building at the site with a A NEW. -

1066



David Chiu, Pi:egidf:nt L | R ’ : Mayl?,i(_)ll—

' _ Page3 of 14

bnilding af 70, 000 square feet (more than 5 00% Targer). ’I'hc pmposed pmject willalse' - .
exceed the height limit of 40 feet and be 55 feet tall on Presidio and up to 65 feet fallasit
moves down the hill on Sttter Street. The maximuom density of the current zoming is 28

- dweiling units; the project would nearly double that maximum density at 50-umils

- (leaping up not just one zoning classification but four). The project would eliminate the
. rear yard reqmrements and vould exténd some 25 feet Tito the required minimum réar

yard. The project is presented as a Plamned Unit Development in order to éliminate

required parking and will have 22 spates (11 are “tandem’ ’) mstcad of 62 requlred

bccause of the 200 seat gym. - ‘

' Hundreds of neighbonng residents and homeowners oppose thc project as do the.
- associated near-by nghborhood Groups, Pacific Heights Residents” Association, Jordan
. Park Improvement Association, The Presidio Heights Association of neighbors and the -

" Lanrel Heights Improvement Association. The neighbors and residents believe the.

- proposed proje.ct is grossly out of scale and far too bulky, tall and dense to fit in with this
low density, smaller scale historic neighborhood. The nei ghbors believe this project
. tepresents the worst type of “spot-zoning” and special gift for a particular lot anda
particular development and developer. It is an unfair and inequitable increase in density
without respect for mmerous provisions of the Plannmg Code which controls and binds -
all other lots in the vicinity. The neighbors are requesting that any project at the site .
conform to the Plarming Code as all other lots must and that it be dmmaﬁca]ly rednced in -
5123 and scale to be compatlblc WIthtbls historic ne1ghborhood. . :

CE! YA ISSUES
: 1 The EIR Shnuld Have Been Recirculated for Comment BRI

: Undcr CEQ,:‘-L aDraft EIR is normally cuculai:cd for one publlc review pcnod, and
 recirculation for a second public review period is the excéption o this normal rule.
Under the case law and the CEQA. Guidelines, recmulaﬂon is required when significant

- pew information is added to the EIR after-public notice is given of the availability of the Y

B Draft EIR for pubhc revm‘w but before ccrtxﬁcatmn. (14 Cal. Cods Regs § 15088(&))

The Comment penod was cl@sed Xoli | the EIR more than f:1ght months ago in August 2010.
. Significant new information was added to the EIR and the Section-of the EIR dealing
with “Alternatives” was essentially completely rewritten as were other sections. The
_ public was entitled to an opporfunity o cormment on those new and revised alternatives,
. which have the potential to mitigate 10 a less than insignificant the aclmow]edged, '
' unm1t1gaied and ovcrwhelmmgly s gmﬁcant mpacts of the propossd pm_]ect

The rewsed EIR. desm'bes a fcasﬂ:le project altcmatwe or mﬁlganon measure
considerably different from others previously analyzed which would clearly lessen the
. environmental impacts of the project, but the project pmponcnts decline to adopt it; and
- . the EIR was 50 ﬁmdamcntaﬂy and basically madequatc #nd conclusory in pature. o
that mcanmgﬁﬂ public review and comment were precluded because the public was not

.. givenan oppoﬂmty to commcut on reasouabie and fea.sible alternatives. .
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— 2. 'The Project Has Been Impropérly “Pre—Aﬁpproved” and the EIR Protéss isa
Sham fo Jushfy What has Already Been Approved and Paid for bv the Cliv

The EIR review process “is mtendcd to be part of the decision ma]-.cmg process Ifo:lf_, and
not'an examination, affer the decision has been made, of the possible environmental
conssquences of thc decmon »Save T arav. Czty of West Hollywood " -

. This pl‘O_}BCI has already bae:n “approved” because the City has already committed -
substantial overivhelming funding to the project as an affordable housing pI‘OjE:Ct and all

_ other altematives are foreclosed. The Mayor’s Office of Housing is already paying the .
- developer, the architect, the environmental consultant (and maay others) directly
hundreds of thonsands of dollars. This is not BTWCC’s. project, it belongs to the MOH . -
~and although the Final EIR took great pains to delete the phrase “In association with the
Mayor’s Office of Housing” from dozéns of entries in the EIR, they had it-right the first
time. THE MOH HAS ALREADY PAID OUT APPROXIMATELY $500,000 FOR--
THIS PROJECT. MOH documents show payments of $300,000 in February 2011 and

$150,000 Jast July. All before the environmental review was completed. This was a MOH _

~ project and MOH took great pains to remove its name as the “proposing” and sponsoring
party from the EIR However, the damédge was dong and the die was cast Iong ago.

T}ns project Vlolaies CEQA asa prr:—approval ” The circumstances dcmonsirate that an
agency (MOH) has already fully and tompletely committed itself to the project, and . .
. therefore, the approval has already occurred. Numerous courts have held this is improper
and violates CEQA. The CEQA Guidelines define agency approyal as ocCurring upon the
agency’s “earliest commitment” to a project (this is'a quote from the CEQA Guidelines,
Cal. Code Regs., tit..14, §15352(b). The City’s own Administrative Code and sunshine
ordinance also define this project as having been “approved” because of the ﬁmdmg

' dumped mto it many months before the CEQA proccss was completed '

MOH has SIgﬂBd commﬂments for mﬂllons and aIready paid some $500, OOO for the
proposed project. Awardmg these fimds at a time when the City is cumng ‘basic services
everywhere else is “approving” the project as defined by the City’s own Codes. The
project has-already acqazred so much “bureancratic and ﬁnanclal momentum” that 2
strong incentive existed to ignore environmental conterns. The money awarded to -
Booker T. Washington is part of a binding written agreement between BTWCSC and the
City and completely undermines CEQA’S goal of demonstratmg to the public that the
environmental implications of a project have in fact been analyzed Instead, such pre-
+ approvals make clear that the EIR will be what it already appears to be, as a posr hoc.
rationalization of the agency’s action. The MOH peud the architect to draw a pamaular
“project and 1gnored all others. This is a violation of CEQA and none of the mynad of
: reasonable altcmatwes were cousldered. : .

The courts have mads cIcar the gcnera.[ prmmple Before conductmg CEQA Teview,
* agencies must not “take any action’ that significantly furthers a projectin a manner that
forecloses.aliematives or mitigation measures that would ordinarily be part of CEQA
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review of that public project. That is exactly what a $500,000 doliar award aspartofa
soultimillion dollar award has done. The MOH has already told the community that the
- project must be an oversized monster and canmot be reduced (or mitigated) because of
economic considerations. Its award of these funds is nothing short of full and final
approval of the project as it is proposed or at least at something very closeto what is
proposed. This completely eliminates the agencies (and the other City agencies)
- discretion based on the eventual environmental findings- ‘ ;

The recent California Supreme cotirt case of Save Tara v. Cify of West Hollywood is

directly on point in this instance. To, assist in rnaking the determination, the court set
_ forth a two-step approach; (i) whether the agency, in taking action indicated it would

perform environmental review before making any fisrther commitment to the project, and -
' iF so, whettier the agency nevertheless limited its discretion regarding environmental ’

' . review; and (ii) whether the record showed the agéncy commiitted significant resources to

shape the project and foreclosed consideration of meaningful aliernatives (¢itations and
_ quotations omitted). In Tara, the commitment of $500,000 was enough to persnade the
Court that “approval” had occurred and that other alternatives were foreclosed. In this
‘case, just as in the Tara Case, both the provisions in the City’s agrecmuents and the
surrounding factual circumstances make clear that the City has improperly committed
 itself to a definite course of action regarding the project before fully evaluating its
environmental effects. That is what sections 21110 and 21151 of the Public Resources
.Code prohibit. C L . T

3. The Conclnsions of “Less ’_i"han a Significint Impact™ Are Not Credible and .
are Based on an Incorrect Analvsis of the Surrounding Neighborhood

‘Thelogic employed n the EIR 18 muddy or simply not crediblé. The conclusion of the -
final EIR in fegard to the General Plan and jts numerous mandates that new construction-
" be “compatible” with existing neighborhoods ar¢ gleaned: from thin air. The bare
conclusions of the final EIR that the new proposed building will not have negative visual
jmpacts and is “generally compatible™ in scale with the existing neighborhobd is absurd -
and unsupported. In fact, the EIR continues to be mistaken about the neighborhood and.

. fails to note that the adjacent buildings on Presidio are two stories tall, not three stories.

"The Dept sixuply has the nafure of this neighborhood completely wrong AGATN. Itis as
- ifthose drafting the EIR and Comments & Responses HAVE NEVER VISITED THE

- NEIGHBORHOOD: The (Revised) diagrams-and figures in the EIR illustrating heights in
the neighborhood are completely and utterly wrong AGAIN. In its zeal o make the - '
neighborhood seem over grown the EIR ignores all TWO STORY STRUCTURES.
Twenty five buildings are incorrectly depicied asthree stories in height. The conclusions, .
in the FEIR and in the staff report on the project are drawn from patently incorrect data. -
The envirommental setting and impacts section utilizes completely false data to conclude:
“The proposed five-story (above ground) building would be only slightly taller or similar ~
in height to other residential and non-residential buildings in the general project I

P

1069



David Chiu; President T I May17,01
Page 6 of 14 - : :

: ”(C&:R-p 123) Thisis complctcly in érror and the actoal hei ght of ﬂle proposcd )
monstcr building will exceed 65 feet as it moves down thé steep slope of Suiter Street. -
The building will actually be more than six stories on Sutter Street and as is clear from - -
the data used, the EIR is simply and complr:tcly in error about this nelghborhood and this
statement is false. Since the EIR has the Environmerital Setting and the Fmpacts ©
" completely wrong, it has not piovided information to the decision-makers which allowed
for informed mte!ﬁgent demsmns optlons or chon:es

4 The Alfernatlves to the Prulect Are Preferable and Shonld be. Recummended :

The EIR proposed completely madcquate “no project altemaixve" and ac]mowledged that
the proposed plan policics have the pofential to create impacts on historic resonrcesyet -
the impacts werenot quantified and no mitigation proposed. The revised EIR should be
recirculated so that comments may be mede on the completely rewrltten ‘alternatives” '
porﬂon of the documem’; :

" The “code comphant’ * and new © ﬁrescrvatloﬁ alternatives” are far prefer'ablé to the
. proposed project and the public should have been gwen a chance to commant on thase

altemanves

5 The Buﬂdmg is the Slgmﬁcaut Work of an Important Archxtect and the Site
s Snrrounded by Eistonc Resources _

In the E]R the author stafed that “Querics about Gartper found no other information about
. his like or work.” Apparenﬂy the first EIR was written by someone without computer -
access becanse Lloyd Gartmer was one of the most successfil and active architects ofhis
' time. The conclusion in the revised EIR that he “must not be a master™ because of the .
abject failure to' find information about him is absurd. Information ‘was as cldse as a
\ “Goggle” search and the EIR was just poorly and haphezardly written. The modern style.
employed at the subject building is echoed in his other work at that time which was
“cutting edge” development with the era’s most famous and imiportant builder Henry -
" Doelger. Gardner teamed with Doelger in the same time pcnod to build Westlzke

Shoppmg Center -

Just as the Dept and the FEIR misjudgesthe scope, scale and nature of the neighborhood,
‘It also misses the rich nearly unbroken pattems of known and acknowledged historic
resources in the immediately vicinity. The area js replete with historic resources and the
‘subject block could certainly fall within a potential historic distriet. Many of the buildings
are listed in HERE TODAY. These are all over looked by the HRE and HRER. The Dept
only conclusion is that the subject building would not be included in such a historic:

" district; however, it completely overlooks the fact that this monster building wonld

destroy and overwhelm any such district and will negatively impact historic resources for

- blocks around. No meantion is made at all of the negative impact this project would have
" on off-site résources and the Tesourees have not even been 1dent|ﬁed_

1070



‘]’Davi& Chin, President : ) ‘ . ‘May 17,2011
Page 7of14 C SRR S

Initiatly it should be noted that no survey of historic resources in the area in the
immediate vicigity of the project was conducted. The methodology of the .
“%econnaissance” is not explained and is entirely incomplete and incoreect on many -
points. I fact, it now appears no “survey™ was done at all as the Dept isunable to -
produce ANY documentation of the alleged sirvey. When asked to produce the “survey”
for review the Dept stated that “np gurvey forms were submitted™ for the claimed 12 -
block survey of the area by Historian Mark Huibert, the same researcher who could find
no evidence at all on the architect Lloyd Gartner. . - oo

The Application miss-identifies the location of important resources in the area. The
Departinent’s initial broad brush analysis was that the project would have no significant
- impacts on nearby historic resources and that'no mifigation measures are RECESSATY, Again.
. stands as a bare conclusion without adequate discussion or support. Not only is this. '
. position wrongas a matter of law, even to the casual observet, it was obvious from the
beginning that it was reasonzble to believe that that the project, unless mitigated may lead
"to some adverse impacts. . . _ .

The FEIR (qﬁoﬁng from the HRE states at page iv-41: '

““Throughout these blocks, there are many surviving structures from the period of the late-1880s
10 1915, and especially o fn the northern half of the vicinity, consisting of four blocks in.
_particular: from Sutter to Pine in the norfh-south direction, and east-west from Lyon to Broderick.
The primary conceniration of umque older residential architecture is centered at Baker and Pine

- Streets, located two blocks northeast of the project site.” .

This is incorrect and movesthe focus on the IesOuTces away from the project site. There ..
are many more buildings within one bleck or less of the site dating from much earlier'in -

“the 1870’s (not late 1880’s as asserted In the E]R) .

The subject block itself contzins rows of unbroken Victorian structares: Numerous other
" buildings date from the 1870°s in the vicinity and from the early 1880’s making them
* come of the oldest intact structures in the City as a whole. The unique and interesting
- thing about this neighborhood Is that theére are tinbroken rows of these structures which .
' have survived. Nearly the entire block face of the 2600 and 2700 block of Sutter and the
2600 and 2500 block of Post Streets have not been broken up with miore modern '
 sizizctures. There are tio photes included in the EIR to illustrate these rows of intact
 resonrees nor has any explanation of the alleged “evaluation” done in the HRER or the
" EIR been explained or documeénted. : _ :

What is required is a comprehensive Neighborhood Historie Resources Survey (Sarvey), - -
" of potentially eligible properties within the larger neighborhood area. The blocks of the
“mpact zone™ of the project area are all fully developed blocks that are characterized by -
'numerous potential and acknowledged historic resources that are predominanitly Gver 100
years-of age and some more than 130 years old. These resources represent a variety of
- important architectural styles from the mid to late 15th and early 20th cenfury. This
_ meighborhood also exhibits a consistent development pattern including height, scale,
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: bqu, massing, rhythm architectural dctaJ_[ and use of matenals that créates coheswe
: groupmgs of bmldmgs, districts and nelghborhoods - :

The EIR indicates numerous potent[al and acknowladged historic resources and potenﬁalr
bistoric districts will not be evaluated but concludes without explanation that no impacts -
will occur. Therefore, the EIR and HRER do not meet accepted professional standards.
By design, a Survey or HRER s infended to prioritize the evaluation of properties that
are directly impacted by the proposed project. The approach used here is madequate as a .
matter of law. The full and complete analysis of the impacts of the project cannot be
deferred or separated from approval and certification of the final EIR. In.order to comply
with lawthe FEIR must adequately and completcly falty chscIOSf: aII potcﬂtml lmpacfs 0
the Instonc resources in the area m:pacted by the pro_;ect

The EIR made:quately identifies or discusses the numerogs mportant known hlStOI“IC
resources in the direct area which will be visible znd actually shadowed by the new
- development. There are four buildings included in Here Today in the 2600 block of Post
Street. There are five bmldmgs in the 2600 block of Sutter Street which are unmentioned.
These are KNOWN resources within one block of the subject site. This is an area thatis - -
rich beyond imagination in historic resourcés which have mostly gone untouched and
- unaltered. A “Sutter Hill Historic District which would include neatly every building on - -
both sides of the 2700 and 2600 block of Sutter and on the 2600 and 2500 block of Past
‘1s entirely viablé and should be surveyed before this highly visible and disruptive project
is allowed to go forward. Without the survcy and without the dlscussmn the EIR is
completeiy madcquate : o
More specxﬁca]ly, the EIR 3nalys15 is inadequate becanse i fa_lls to mcludc a
o comprchcnswe up-to-date historic resources survey of the propcrt[es in the impacted

. project area. - Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215 held that the
Forest Practice Act and CEQA were violated because of a failure to collect adequate
infbrnation regarding old-growth-dependent species. Said failure tor proceed in the
manner required by law precluded adequaic environmental analys1s of the impacts of -

timber harvestmg

A parallel scenario involving water resources was addressed in Cadrz Lapd. Comuauv
v. County of San'Bemardino (2000) 83 Cal. App.4th 74, where the Cotirt of Appeal
. found that It was not possible to assess water supply fmpacts without finll knowledge of .
the underlying water resources that would be.affected. The court concluded that the
very purpose of CEQA i5 to fully inform Public Officials and the public before the
project is accepted or certified. not only the environment but also informed self-
government demands that all of the information be reviewed.' (Laurel Heights .
-[Improvement Assn. v. Regents of University of California] [(1988)] 47-Cal3d 37 51
3921253 Cal. Rpﬁ: 426 764 P.2d 278] g (szens of Goleta Vaﬂcv supra, at p. 564

JIn this rega.rd the court starad
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"Because the EIR must be eertified or rejected by public officials, it is a document of
.accountability. If CEQA is scrupulously followed; the public will know the basis on _
which its responsible officials either approve of reject environmentally significant o
action, aad the pubiic, being duly informed, can respond accordingly to action with

. which it disagrees. [Citations.] The EIR process protects not only the environment bit
also fnformed self government." (Laure] Heights Tmprovement Assn. v. Regentsof - -

. University of California, supra, 47 Cal.3d 376, 392; Citizens of Goléta Valley v. Board

' -of Supervisors, supra, 52 Cal3d atp. 564.)

. " The EIR lacks an analysis of mpacts on the qutcnﬁél hiétoﬁc resources in the proposed
project neighborhood and simply concludes the historic resources are too remote from the

site to be impacted. In lien of the Survey being completed there is no analysis as to how
s conclusion isTeached. A specific analysis of the impact on the potenfial historic .
properties requires that an Application be adequate, complefe, and a. good faith effortat
fl] disclosure per Guideline 15151. Purther, the EIR needs to have sufficient analysisto . |
provide decision makers with information to make a decision that intelligently takes
account all known or potential environmental consequences and evaluates what is
reasonably feasible. If the historic resources in the Immediate vicinity are not identified,
hovw can an Honest assessment of the impacts be completed? : I

This is an environmental setting problem per Guideline 15 151. The lack of 2 | - ,
comprehensive survey (or any survey) to determine first what histo i¢ resources are in the

' vicinity and second what impact the project could have makes the APPLICATION

- inadequate. Mrich smaller project in areas of the City with far fewer historic resources '

- have been required to conduct surveys to protect the historic resources nearby. It is

. ymthinkable thaf this project could go forward without such a survey. The lack of
comprehensive survey shifts the burden of monitoring to the neighborhood, createsa; - -
reactive process rather than proactively planning for the treatment of historic resources,

. - and Jeaves open the potential for development decisions to be made about properties

- without the benefit of knowing whether they are historic fesources. : .

6. The EIR Fails fo Analvze a Reasonable Range of Alteijnaﬁvw

- Feasible alternatives are available which Wduld‘rcciucc' or ﬁiﬁgﬁe the severe impacts the.
project will have and which are acknowledged. The focus is solely on pushing the project

" through and no reasonable discuassion is inctuded which explores alternatives. The Project '

Sponsors goals are made absolutely paramount in the discussions ofthe EIR and all other ~
“goals © or reasonable alternatives are ignored If the Project will be considered further
on its merits, the EIR must be made legally adequate. Currently, it omits adequate
analysis of a reasonable range of alternatives that are formulated to reduce the
project’s impacts below significant levels. Instead, the alternatives analyzed in the
BIR present a discussion centered mostly on variations of the proposed project.

. Addifionally, the EIR fails to adequately disclose and analyze. the Project’s

adverse environmental impacts on traffic, land use, the historic resources in the. -

 neighborhood, aesthetics; parking, hazardous materials, solid waste, and other
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areas. Further, the EIR rejects. feasible- mitigation measures and impermissibly -
defers mitigation. Therefore, the EIR must be revised to mclude all missing impact
and mitigation information and should be-recirculated to the public before it may
be certifiéd by the City. The California Envirommental Quality Act (CEQA) was
*enacted to ensure environmental _protection "and encourage govemmental
- transparency. (Citizens of Goleta Valley v. Bd of Supervisors (1990) 52 Cal. 3d
553, 564.) CEQA requires fuull disclosure.of a project’s significant environmental
-effects so that decision makers and the public are informed of these consequences
before the project is approved, to enmsure that government ‘officials are held
- accountable for the consequences. (Laurel Heights Improvement Ass'n of San .
Francisco v. Regents of the University. of California (1988) 47 Cal.3rd 376, 392
- In arder fo satisfy CEQA, protect integrity of the neighborhood, and the quality of
©life in the surrounding area, Appellant requests that if the Project is not rejected

. outright, that the EIR be.revised to address the deficiencies identified in these
comments and be recirculated to the public prior to-certification of the final EIR

7. E]ZR Do&s not Analvze the V"olaﬁons of the General Pian

The De:partment hes. already detﬁrmmcd this pro_lect v101ates the Urban Design Element
of the General Plan and et that fact has never been adequately addressed. The Deptand
the developer offer no support or discussion of the Elements of the General Plan and the .
impacts of the project. The neighborhood is one of the oldest in the City and virtually .
intact with many buildings dating from the 1870°5-1890°s. Before the project goes ..
forward a complete Historic Resources Survey of the-buildings from Geary Street to -
California and from Divisadero to Presidio should be completed. The Application is
. inadequate and contains insufficient information to allow the decision makers to reach

-~ correct conclusions and findings regarding the project’s impact on historical resources
. and the existing neighborhood. Cumulative impacts and the development of other sites
 are also-completely unstudied based on completely incorrect information. The project

. calls for a new Special Use District (“SUD™) and would relax existing development:
standards creating new incentives for development of other near-by lots and ther&by
threatering known and potential historic resources in historically sensitive
nelghbor.hoods——that too has not beﬁn J:evzewcd or dT.SCUSSBd in the Application.

'S. The City May Not Approve the Pro_[e'ct on the Basm of a Statement.of :
Ovemdmg Cons:deratmns Because Feasible Altematwes Exxst o

.EIR zdent]ﬁed some 51gmﬁcant, unavmdablc xmpacts including loss. of a hjstoncal B}
resource and others. These significant impacts are caused by the pmposcd ' ,
- Project’s massive size. In addition to the sigrificant Impacts ackncwledged in the
~* EIR, there are visual and land use impacts that could result from the Project -
though the EIR does not acknowledge the significance of these. This is an error.
Any one of the Prcgect’s s1gmﬁcant mavoidable would Tequire ,
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dlsapproval of the proposed I’IOJ e:ct unless feasmlc mmganon medsures or
alternatives do not exist and specific benefits outweigh the SIgmﬁcant impact. )
(Pub. Resources Code §21081) CEQA requires public agencies to deny approval '

- ofa project with s1gmﬁcant adverse effects when. feas1ble alternatives or feasﬂ:lc
mitigation measures can substantially lessen such effects. (Pub. Resources Code § |
21002; Sierra Club v. Gilroy City Council (6th Dist. 1990) 222 Cal App.3d 30,
AL ) The Leglslature has stated: . .

“[,[]t is the pohcy of The state that pubhc agencms should not approve .

- _projects as'proposed if there are feasible alterpatives or feasible mitigation -

" measures available which would substantially lessen the significant
‘environmental efects of such pro; jects.” (Pub Rcsomccs Code § 21002.) -

. The CEQA Gmdelmes require an agency to —D1sclose to the pubhc the ICasons
why a governmental agency’ approved the project in. ‘the manner the agency chose
_if significant environmental effects are mvolved.! In order to lmplement thls

: pohcy, the CEQA Guidelines SPacxfy thai '

“A pubhc agency may approve a projf;ct e:veu though the pro_]ect Would
cause a significant effect on the environment if the agency makes afully
'mformed and publicly « dJscloscd decision that: -

(&) There is no feasibls way to Iessen or avmd ﬂ:tc significant effect.|

(CEQA Guidelines § 15043.) - -~ Feasible means —capable of being

accomphshed in 2 successful manner within reasonable period of time, taking into

' account economic, environmentzl, social, and tcchnologlcai factors1 (Public ~
" Resources. Code § 21061.1) Project Alternatives remain feasible—even if these
 alternatives would impede to some dégree the attainment of the project obj echves

ot Would be moxs costlyl (CEQA Gmdehncs § 15126:6(b).)

QA’s purpose of avmdmg or substantially reducmg euvnonmental :mpacts ofa: -
project through the adoption of feasible alternatives is defeated where an EIR fails
to ensure that information about potentially feasible alternatives’is subject to
public and decision maker review. It also’ fails where an EIR fails to include
alternatives that actually reducea project’s impact below thresholds of '
significanice. Smaller scale versions of the proposed project that avoid-or reduce
. significant impacts would meet most of the objectives and should be adcquately
: analyzed in the EIR. ’

.Rtisclear that the EIR fails to analyze that a scaIed down version of the pro_;ect
would meet most of the Projects’ goals. Pe:rbaps most zmportanﬂy, the projects
ob}ec‘aves do not requare a pro;ect of any specn‘ic size or scale all of the C‘r.ty 5.
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-objecttwes conld be met with a scaled-down praject rhaf requa‘es lnfﬂe rf zzny
diversion ﬁam existing land use regu[atmns :

Further, off-site altcmatm:s were never consxdcrcd at all A clear error and vmlatlon of ‘

" - the EIR process. California courts have endorsed the use of rigorous off site

alternatives analyses. (See, for example, Citizens of Goleta Valleyv. Board of -
Supervisors (1990) 52 Cal. 3d’553 [upholding EIR in part because of adequate
analysis of an offsite alternative] and Save Round Valley Alliance v. County of
Lmyo (2007) 157 Cal. App. 4% 1437 [EIR found inadequate for failure to assess an .

offsite alternative that would have reduced impacts].) In Save Round Valley, the o

-«court considered evaluation of an offsite alternative essential, even though the
project applicant had stated that he did not wish to develop at.other locations, and
wanted to develop the spemﬁc site chosen because of its proximity to water and
views of the Sierras. (Id. at 1457, 1465.) In the httgatlon over the Home Depot
proposed nearby on Studebaker, the court rejected the applicant’s rejection of off"

. Site altemahves w:ithout a declaration that they were Tnﬂy infeasible. ‘

' :In this instance those altemaiwes were never considered at all. The mulhple millions.
being spent by the Mayor’s Office of Housing could achieve the goals of the Project
mare cheaply elsewhere. Further, we know for a fact that the MOH will cover any
- shortfalls-in the expensés as it has offered to do so. Pro]ect proponents have reportedly
‘asserfed that various alternatives are financially infeasible. However, the EIR does
" notinclude ﬁIlEJlClal information on the various alternatives considered. To - '
‘support any findings ultmately made regarding the feasthility of alternatives and
mitigation measures, the City must require the disclosure of this financial
information and must provide the type of comiparative economic data and analysis -
" that will allow the public and the decision makers to fully tnderstand why certain

~ © courses of action could be rejected as infeasible. This mfonnation should be i in thc :

. ) . . 1

Our Supreme Coutt Tecognizes the need for econonnc anzlysxs to be. mcluded as
" part of an EXR. Tn Laurel Heights Improvement Association v Regents of the
University of California (1988) 47 Cal. 3d 376, the Court vacated an inadequate -
* . EIR and required the University of California to —explain in meaningful detail in
a new-EIR a range of alternatives to the project and, if [found] to be infeasible, the
. reasons and facts that. . .support its conclusionl| (Zd: at 407: see also Citizens of -
Goleta Valley v. Board-of Supervisors, (1990) 52 Cal.3d 557, 569 (—Goleta Il -
[EIR must set forth facts and—meaningful analysisl of alternatives rather than
—just the agency's bare conclusions or opinionsl].) Numerous appellate courts
have reached similar conclusions: see Citizens of Goleta Valley v. Board of
Supervisors (1988) 197 Cal. App. 3d 1167, 1180-81 (—Goleta Iy [—in the
. absence of comparative data and analysis, no meaningful conclusions - .
regarding the feasibility of the alternative could [be] reached!]; Plarming and

1076



David Chiu, President ~~ ~. L ' 'May 17,2011
Page 13 of 14 o Y |

" Conservation League v. Depafrment of Water Resources (2000) 83 Cal App ath
892; Save Round Valley Alliance v.- County of Iz’rya (2007) 157 Cal. App 4th 1437
1461-62 FEIR deficient in part becanse there was —nothing nthe EIR that '
informs ﬂlC public or dec:smn makers about the pnce or comparatlve valie of a
1'6_160’[6(1 altemahve] ) -

We urge the Czty to correct the omission of ﬁnancml data from the EIR and to
provide safficiently detajled economic analysis, including but not limited to
‘comparative analysis, in a recirculated EIR: so that the public and decision, makers
can understand why some alternatives and mltlgaﬁon measures might be selected
wh:le oﬂlers might be rej ected. :

CGNCLUSION

_ The Dcpartment is presenting an E]R to the Board whlch is mcamplcte and is based on
completely wrong information. A request for certification on sucha document is '
-directly contrary to CEQA. “The courts have looked not for perfectzon bt for - -
.~ adequacy, r_:ompletencss and a good faith effort at fiill disclosure." (CEQA Guldehues ’
: 15151 D ‘ -

The ultimate dec1smn of whcthcr to approve a project, be that decision nght or Wrong,

' is a mullity if based upon an EIR that does not proVIde the decision-makers, and the
pubhc with the mformatmn about the project that is required by CEQA." ™ (San
L oaqum Raptor/Wildlife Rescue Center v. County of Stanislaus, supra, 27 Cal App Ath
“at pp. 721-722, quoting Santiago County Water Dist. v. County of Orange (1981) 118 :
Cal App.3d 818, 829 [173 Cal Rptr. 602]. ) If the déscription of the environmental '
setting of the project site and surounding area is inaccurafe, incomplete or misleading,

" the EIR does not comply with CEQA. Without accurate and complete information .

 pertaining to the setting 6fthe project and surroundmg uses, it cannot be found thet the ‘
EIR adequately investigated and discussed the cnvu'oumantal meacts of the
developmiest project. : .

Nelghbors for Faur Pla.nmng baheves the PI‘O_] ect, as cuxrenﬂy concewed, is thc

- 'wrong project for this area of San Francisco because it is completely at odds with ©
existing planning and shonld have been rejected wholésale. The Nelghbors would
welcome in a smaller scale project. The Project will also set precedents for Jand
use decisions that will undermine the comprehensive stakeholder planning efforts
that went into the City “Better Nelghborhoods” plannmg and numetous other =
. programs and policies to assure compatible uses in the residential neighborhoods.
Ifthe Clty does not reject the proposed Project altogether, we strongly recommend
that the EIR be revised to remedy the informetional deficiencies identified in this
letter and be recirculated fo the public. We, Jook forward to analysis of alternatives
that are not reliant on an excessively sized project. An analysis of an ofi-site
'aitcmaﬁve location for the Project should also-be included. ‘
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Sincerely,

W
/) :

'Step‘han M. Williams .

May 17, 2011
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Brad Brewster

" From: Pat Scott fbe;ps@me cormn]
Sent: Munday, May 17,2010 12:13 PM
To: Tania Sheyner .
Ce: : psooﬁ@btwcsc 0rg; Brad Brews’ter_»
; Sub;ect. Re 800 Presidio - E!R Questxons

Tanya, : :

1. The large teen room on the bottom level is cold, drafty ( windows need replacing) and it ﬂoods whenever it
rains. I have been unable to correct the flooding problem after having many: confractors analyze the problem and
try their 'solution’. Two other program spaces are dark and drafty. We use them all on a limited basis.”

2. Usually about 100 but as hlgh as 200. The current occupancy limit 1 is 208 1 expect that in the new facﬂlty we
would not exceed 299,

. 3. The staff levels are correct. ’

Pat

On. May 17,2010, at 9: 50 AM, Ta.ma Sheyner wrote:

Helio Pat—

A few more questlons came up in the Piannmg Depar‘tment s review of our last-draft that I'm hopmg you can
help us answer. ;

‘l. Please substantiate the claim that some areas of the existing community center are unusable due
to hazards, etc. Please state wiy these areas are unusable. :
2.+ What is the estimated number of attendees to Center’s évents, such as basketball games'? What
attendanca levels do you expect for the proposed building?
. 3. Our Traffic Study assumes that about 10 staff are currently empioyed at the Center and that this
new number will be 20 staff once the project is |mplemented Could you please confirm these
ElSSUmptlDl‘l or prc\nde accurate numbers if these are off

We are planmng to subm:t the document o Mrchael inthe next day or two, soa prompt reply would be
greatly apprea:la‘cedl .

Thanks
Tania

Tania Sheyner, AICP, LEED AP
ESA | Community Davelopment -
225 Bush Street, Suite 1700

San Frandsco, CA 94104
415,896.5500 | 415.896.0332 fax,

‘ ;‘% Please corsider the mﬁm‘ﬁ before printing this e-mait

.PatScoﬁ
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. LOAN AGREEMENT
(CITY AND COUNTY OF SAN FRANCISCO
* AFFORDABLE HOUSING FUND)

By and Betweeﬁ

THE CITY AND COUNTY OF SAN FRANCISCO
a municipal corporation, represented by the Mayor,:
. actmg by and through the Mayor s Office of Housmg,

and

BOOKERT. WASHENGTON COI\MUNITY SERVICE CENTER
.a Cahforma nonproﬁt pubhc benefit coxporatlon,

for

'7 800 Presidio Avenlie
. $788,484.00

" Dated as of .
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. LOAN AGREEMENT
(City and County of San Francisco
~ Affordable Housing Fund)
(800 Presidio) -

- THIS LOAN AGREEMENT '{"Ag:&e-ﬁénf“) is entered into as of
by and between the CITY AND COUNTY OF SAN FRANCISCO, a
mumicipal corporation (the "City"), represented by the Mayor, acting by and through the
Mayor's Office of Housing ("MOH"), and BOOKERT. WASHINGTON ’
COMMUNITY SERVICE CENTER, 2 Califomi_a'nohproﬁt public benefit corporation
" ("Borrower"). ' - - . : :

RECITALS

A, Under the Jobs-Housing Linkage Program set forth in Sections 313 ef seq. -
. of the San Francisco Planning Code, the Citywide Affordable Housing Fund was ‘
established with fees paid by office developers to mifigate the increased demand for .
housing in the City. Under the Inclusionary Affordable Housing Program set forth in
Sections 315 et seg. of the San Francisco Planning Code, the Citywide Affordable
. Housing Fund receives in-lieu fees paid by housing developers to satisfy requirements of -
 the Inclusionary Affordable Housing Program. The City may use the funds in'the :
Citywide Affordable Housing Fund under this Agreement (the "Funds") to finance
housing affordable to qualifying households. The Director of City Planning has -
designated MOH to administer the Funds and enforce agreements relating to them.

B. . Bomower ownsa foe interest in-the real property located at 800 Presidio -
Avenue, San Francisco, California (the "Site"). Borrower desires fo use the Funding .
Amount (as defined below) for predevelopment activities prior to the start of construction
of approsimately 5(.umit affordable rental housing development including 24 umits

targeted to Transition Age Youth which will be known as 800 Presidio (the "Project”). -

'C.  Bomower intends to form a limited partnership with the Johr Stewart
Company, 2 California corporation (“John Stewart Company”) as co-general partner 0
Obtzin tax credits, other financing, for predevelopment activities, and to own and operate
the Project. Borrower and John Stewart Company are developing a memorandum of

understanding to-delineate the development and owner responsibilities of Bomowerand .

John Stewart Company prior to f rmation of the limited partnership. .
D.  TheCity has reviewed Borrower's application for Funds ‘and, in reliance

_ on the accuracy of the statements, in that application, has agreed to make a loan of Funds -

fo Borrower (the "Loan") 4 the amount of Seven Hundred Eighty Eight Thousand Four

. Hundred Eighty Four and Nq7 100 Dollars ($788,484.00) (the "Funding Amount") under

‘this Agreement t0 fund certain costs related to the following predevelopment activities of -

the Project: architectural and engineering design, SUIVEY and appraisal preparation,

preparation of environmental studies, CEQA and NEPA review, legal expenses, loan
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)fees cost estimate, and assocmted ad.tmmstratwe work (collectively, the
, "Predevelopment Aetnntles")

"E. By entermg mto this Agreement, MOH and Borrower mtend to preserve
the p0551b111ty of developing the Project as affordable housing by lending funds to
Borrower for the Predevelopment Activities. The City does not, however, commit to or
" otherwise endorse the Project by entering into this Agreement. The Project remains

subject to review by Clty agenc1es and Clty dlscrehon to dlsapprove or modify the
Project. .

AGREEMENT

. NOW, TI{EREFORE in consideration of the mutual pronnses and eovena.nts set
"~ forthi in this Agreemeni; the partles ag:ree as follows: -

' ARTICLE 1 DEF}N].TIONS

1.1  Defined Terms. As used m this Agreement the followmg Words and
' phra.ses have the following meamngs .

_ . "Accounts" means all depos1tory accounts, including reserve and trust accounts,
- required or authorized under this Agreement or otherwise by the Clty in Wntmg All -
Accounts must be malntamed mn accordance with Section 2.3.

"Agxeement" means this Loaf Agreement.
Agr eement Date™ mea.ns the date 'ﬁrst written above: o

7 " "Authorization™ means any authorization, consexnt, approval order, license,
permit, exemption or other action by or from, orany filing, reglstranon or quahﬁcatlon
with, any Govemmental Ageney or other person. - . :

< "Authonzmg Resolutions” means: (a) in the case of a COYPOI‘EIIOIL a certified

: eopy of resolutions adopted by its board of directors: (b) in the case of a partnership
(whether general or limited), a certificate signed by all of its general partners; and (c) in
the case of a limited liability company, a certified. copy of resolutions adopted by its.
board of directors or members, satisfactory to the City and evidencing Borrower's
authority to execute, deliver and perform the’ obligations under the City Documents to -
: wh_tch Borrower 15 a party or by W]nch it is bound.

"Borrower" means Booker T. Washmgton Commumfy Service Center, a
Cahforma nonproﬁt pubhc beneﬁt eorpora’non, and its authorized successors and asmgns

"CFR" means the Code of Federal Regulanons T
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~ "Charter Documents” means: {(a) in ¢he case of a corporation, Ifs articles of
incorporation and bylaws; (b) inthe case of & parmershjp; its partnership agreement and’
any certificate or staternent of partnership; 2nd (c) in the case of a limited liability
company, its operating agreement and apy limited liability cormnpany certificate or
- statement. Certified copies of the Charter Documents must be delivered to the City and -
" 2s amended from tifne to time and be accompanied by 2 certificate of good standing for
Borrower issued by the California Secretary of State and, if Borfower is organized undef
the laws of @ stafe other than California, 3 certificate of good standing issued by the
Secretary of State of the state of organization, issued no more than ninety (90) days
_ before the Agreement Date. o L \ ‘ ;

"City" means the City and County of San Francisco,.a municipal corporation;
*_represented by the Mayor, acting by and through MOH.. ‘Whenever this Agreement '

- provides for a submission to the City or an approval or action by the City, this Agreement
refers to submission to or approval or action by MOH unless otherwise indicated-

. "City Documents" mieans this Agreement, the Note, the Deed of Trust, the * .
Declaration of Restrictions and any other documents executed or, delivered in connection

with this Agreement.. ‘
 nCompliance Tefm‘; has the meamng set forth m Sécﬁon 32,
ifCOD.StFLlCﬁDIL. Cox%traéf’ has the me.aﬁing set forth in S;ecifi_(.)n 5.2.
“(_“,cn:itreu.:.’[:Esl'gr Manuz;l’; _meané the cﬁrent edition of the MOH Conm¢ﬁpg Manu.al . |
"beclaration of Resﬁcﬁoﬁs'.' means a rééofde_d declaration of restrictions in fors

and substance acceptable to the City that requires Borrower and the Project to comply
- with the use réstrictions in this Agreement for the Compliance Term, even if the Loan 18

repaid or otherwise satisfied, this Agreement terminates or the Deed of Tmst'is‘
reconveyed. ' N ‘ . ‘

"Deed of Trust" means the deed of trust executed by Bofrower granting the Citya
lien on the Site and the Project to secure BOITOWer'S performance under this Agreement-
and the Note, in forni and substance acceptable to the City. . S .

"‘Develdpgr Fees" has the meaning set forth in Section 15.1.

‘ | "Disbursement” means the dishursement of all d}: a pﬁrt{'on of the Fundmg )
" Amount by the City as described I Article 4. | - ; _

" "Distributions” has the mearing set forth in Section 13.1.

. "Epvironmental Actiﬁity“ means any actuz;l, proposed or threatened spill, 1}351;, n

-pﬁmping, discharge, leaching, storage, existence, release, generation, abatement,

-3
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: renioya_l,_disposal, handling or transﬁortaﬁoﬁ of any Hazardous Substance from, under, - -
into or on the Site. ' - o . .

"Environmental Laws" means all present and futire federal, state] local and
administrative laws, ordinances, statutes, rules and regulations, é)rdcrs, judgments,
decrees, agreements, authorizations, consents, licenses, permits and other governmental
restrictions and requirements relating to health and safety, industrial hygiens or the
environment or to any Hazardous Substance or Environmental Activity, including the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(commonly knowa as the "Superfund" law) (42 U.S.C. §§ 9601 et seq.), the Resource

*Conservation and Recdvery Act of 1976, as amended by the Solid Waste and Disposal
Act of 1984 (42 U.5.C. §§ 6901 et seq.); the California Hazardous Subsfanee A ccount

Act (also kmown as the Carpenter-Presley-Tanner Hazardous Substance Account Law and

-comrmonly known a5 the "Califomia Superfund” law} (Cal. Health & Safety Code
§§ 25300 e seq.); and the Safe Drinking Water and Toxic Enforcement Act of 1986
(commonly known as "Proposition 65") (Cal. Health & Safety Code §§ 25249.2 et seq.);

-and Sections 25117 and 25140 of the California Health & Safety Code. -
.. "Escrow Agent" has the meaning set forth in Section 4.2.
"Event of Default" has the meaning set forth in Section 19,1.
"Expenditure Request" means a wﬁttfan request by Borrower for a Disbursement '
* from the Funding Amount, which must certify that the cost of the Predevelopment
Activities covered by the Expenditure Request-have been paid or incurred by Borrower.
"Funding Amount" has the m.eénjng set forth'in Recital D.

"Funds" has the meaning set forth in Recital A. ;

- "GAAP" mears general?& adcepfe‘d accounting principles in effect on téie date of ~

this Agreement and at the time of any required performance.

" "Governmental Agency" means: (a) any government or municipality or political
subdivision of any government or municipality; (b) any assessment, improvement,
community facility or other special taxing district; () any governmental or quasi-
governmental agency, authority, board, bureau, commission, corporation, departmerit,
instrumentality or public body; or (d) any court, administrative tribunzl, arbitrator, public
utility or regulatory body. - ' L ' , o

"Hazardous Substance” means any material that, becanse of its quantity,

* concentration or physical or chemical characteristics, is deemed by any Governmental
Agency 1o pose a present or potential hazard to human health or safety or to the
environment. Hazardous Substance includes any material or substance listed, defined or
- otherwise identified as a "hazardous substance," "hazardous waste,” "hazardous

* material," "pollutant," "contaminant," "pesticide” or is listed as 2 chemical knowi to

4
t
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cause cancer or reproductive toxicity or 1s otherwise identified as "hazardous” or "toxic"
under any Environmental Law, as well as any asbestos, radicactive materials,
polychlorinated biphenyls and any materials containing any of them, and petrolenm, ©
including crude oil or any fraction, and natural gas o natural gas liguids. Materials of a
type and quantity normally used in the construction, '_opara'tlon or maintenance of
developments similar to the Project will not be deemed "Hazardous Substances™ forthe -
purposes of this Agreement if used in compliance with applicable Environmental Laws-

"HSA" means the City of San Francisco Human Services Agency.

"HUD" means the United States Department of Housing and Urban Development
* acting by and through the Secretary of Housing and Urban Development and any S
authorized agents. : ; : T o

‘ "Income Restrictions” means the maximum householdj income limits for Qﬁa]iﬁed '
Tenants, as set forth n Exhibit A. o : o

_"h@eﬂfy" means, Whenever any proviéion of this Agreement requires 2 person
or entity (the "Tndemnitor") to Tndemnify the Indemnitee (as defined hereinafter), that the
" {ndemnitor will be obligated to defend, indemmify and protect and hold harmless the
Indemnitee, its officers, employees, agent, constituent partners, and members of its ‘ ,
boards and commissions harmless from and against any and all Losses arising directly ot
indirectly, in whole or in part, out of the act, (omission, event, OCCUITENCS OF condition
‘with respect to which the Indemnitor is required to Indemmify an Indemnitee, whether the
~ act, omission, event, OCCUIIENCE or condition is caused by the Tndemnitor ot its agents,

" employees or contractors, or by any third party or any natural cause, foreseen or- _
unforeseen; provided that no Tndemnitor will be obligated to Indemnify any Jndemnitee

" against any Loss arising or resulting from the gross negligence or intentional wrongful
acts or omissions of the Tndemnitee or its agents, employees or contractors: Ifa Loss is

_attributable partiallyto the grossly negligent or intentionally wrongful acts or omissions

. of the Indemnitee (or its.agents, employees or contractors), the Indemnitor must

Indemnifythe Indemnitee for that part of the Loss not at ‘butable to its own grossly

" pegligent or intentionally wrongful acts ot omissions or those of its agents, employees or

contractors. - ' ' :

. "ndemnitee” has the specific ni_eaning,_sét .for_ﬂi in Section 23.1 and the general
' meaning set forth in the definition of "Indemnify." S - '

"‘I;Ldemﬂitor" has the meaning set forth m ﬂ,:ie_ deﬁﬁiﬁon of “Indemﬁify,": :
. -"Laws" means all statutes; laws, ordinances, regulations, orders, writs, judgmenis, .
. injunctions, decrees or awards of the, United States or any state, cotmty, municipality or

Governmental Agency. ' o -

"] pan" has the meaning set forth in Recital D. -

5
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“Local Operating Subsidy” means an operating subsidy that may be provided to
Borrower by the.City (in its sole discretion), the amount of which is sufficient to permit
. Borrower to operate the Project in accordance with the terms of this Agreement with
Qualified Tenants at income levels specu‘ied by MOH in writing which are below those
- set forth in Exhlblt A. : .

- "Local Operating Subsidy Program” méans ﬂle program admmlstered by MOH
that regulates the distribution of Local Operatmg SUbSidy

_ "Loss" or "Losses mc}udes any loss, liability, damage, cost, expense or charpe
and reasonable attorneys' fees and costs, including those incurred in a proceeding in court

"or by mediation or arbitration, on appeal or in the enforcament of the City s nghts or in

. defense of a.ny actlon ina bamkmptcy proceeding.

l "Maumty Date" has the meamng set forth in Secﬁon 3 1

' "Median Income" means aréa madlan income as determined by I—].UD for the San
‘Prancisco area, adjusted solely for household size, but not high housmg cost area. '

"MOH“ means the Mayor s Office of Housmg or its successor :
' “MOH Monthly Project Update” has the meaning set forth in Section 10 2.

"Note" means the pro:mssory note executed by Borrower m favor of the Cityin -~
the original principal amount of the Funding Amount. :

. "Payment Date" means the ﬁrst May- 1St followxng the Completlon Date and each
succeeding May 1% until the Matunty Date. ‘ -

"Permitted Exceptions™ means hens in favor of the City, real property taxes and
assessments that are not delinquent, and any other liens and encumbrances the City
expressly approves in Wntmg in its escrow: mstru_ctlons

o "l?:edevelgpment Activities" has the meaning set forth in Recital D
"Project” mezns the dévelopm‘ent described in Recitai B.

"Project Expenses" means the followmg costs, which may be pazd from Pro_]ect

. Income in the following order of prionty to the extent of available Project Income: (a) all
charges incurred in the operation of the Project for utilities, real estate taxes and

. assessments and premiums for insurance required under this Agreement or by other
Jenders providing secured financing for the Project; (b) salaries, wages and any other
compensation due and payable to the employees or agents of Borrower employed in.
connection with the Project, including all related withholding taxes, insurance premiums,
Social Security payments and other payroll taxes or payments; (c) required payments of
interest and principal, if any, on any junior or senior financing secured by the Site and

fa;

1094



used to finance the Project that has been approved by the City;.(d) all other expenses
actually incurred to cover operating costs of the Project, including maintenance and
‘repairs and the fee of any managing agent as indicated in the Annual Operating Budget;
(&) required deposits to the Replacement Reserve Account, Operating Reserve Account )
znd any other reserve account required under this Agreement; (f) the approved annual
asset management fees indicated in the Annual Operating Budget and approved by the
City; and (g) any extraﬂrdiné:y expenses approved in advance by the City (other than
expenses paid from any reserve account). Project Fees are not Project Expenses.

.. "Project Fees” means asset management fees, annﬁal'parm':rsjzip njanagemént | ‘
fees in the amount of $20,000 (plus whatever increase is shown in the Annual Operating
Budget and approved by the City) and deferred Developer Fees approved by the City.

"Project lncome" means all income and Teceipts in any form received by
Borrower from the operation of the Project; including ents, fees, deposits (other than
tenant security deposifs), any accrued interest disbursed from any reserve account
required under this Agreement for a purpose other than that for which the reserve account
was established, reimbursements and other charges paid to Borrower in connection with
 the Project. Subsidies, or grants, or contributions for supportive services or community -
programs or capital projects, and Interest accruing on amy portion of the Funding Amount
are ot Project Income. B . . : -

~_ "Qualified Tenant" means a Tenant household earning no more than the
maximum permissible apnual income level allowed under this Agreement as set forth in
Exhibit A. The term "Qualified Tenant™ includes each category of Tenant designated in
ExhibitA. - : SRR - - A ’

"Rent" means the aggregaté annual sum chargé'd to Tenarts for rent a.nd utilities
in compliance with Article 7, with utility charges to Qualified Tenants limited to an
allowance determined by the SFHA. C T S

- "Rent Reshicﬁbﬁs" means the Hﬁifaﬁ_ons' on Rents set forth in Section 7 3 and -
‘Exhibit A, - ' . : g
 "Residual Receipts" means Project Income remaining aﬁér‘ payment of Project .
Expenses and Project Fees. The amount of Residual Receipts must be based on figures
contained in audited financial statements. ) '

~ "Section ‘8" means rental assistance providéd under Section '_S(L‘c:)(Z‘)(A) of the
Uwited States Housing Act of 1937 (42 U.S.C. § 1437f) or any SuCCESsOr OF similar rent”
subsidy programs. ' Lo - - .

- "Senior Lender" has the meaning set forth in Section 24.1(c).
"S eniof Lien" has the meaning set forth in Section 24.1. -

~
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"SFHA" means the San Francisco Housing Authority. -
"Site™ means the real property described it Recital B of this' Agreement_

"Table of Sources and Uses” means a table of sources and uses of funds attaehed '
~ héreto as Exhibit B, mcludmg a line item budget for the use of the Fundmg Amoust, -
which table may not be adjusted Wlthout the City’s prior Wntten approval '

"TCAC" means the Cahforma Tax Credit‘ Alloeation Committee

: . "Tenant“ neans any reszdential household in the Proj eet Whether arnota _
Quahﬁed Tenant. N

"Title Policy" means an ALTA extended coverage 1ender s policy of title
insurance in form and substance satisfactory to the City, issued by Escrow Agent,
together with any endorsements and policies of coinsurance and/or reinsurance
.Ieasona,bly required by the City, in 2 policy amount equal to the Funding Amount,
msuring the Deed of Trust and indicating the Declaration of Restrictions as Vahd liens on -
the Site, each’ subj ect only to the Permitted Exceptions.

““Transition Age Youth” means a young adult between the ages of 18 and 24 Who
18 homeless or at-risk of homelessness . .

"Umt" means a residential Iental unit ‘mthm the PI‘O_] ect.

1.2 Intemretahon The foHowmg mles of oonstmetlon Wﬂl apply to this .
" Agreement and the other City Docu.ments . .

(aj - The masculine, feminine or neutral gender and the smgulaa: and
plural forms include the others whenever the context requires. The word "Include(s)"
means "include(s) without limitation" and "include(s) but not limited to," and the word

“including” means. "including without limitation" and "including but not hmited to” as the o

- case may be. No listing of specific i instances, items or examples m any way limits the

scope or generality of any language in this Agresment. References to days, months and .

years mean calendar days, months and years unless otherwise spemﬁecL References toa
arty inean the named party and its successors and assigns.

: (b) Headmgs are for convenience only and do not deﬁ.ne or limit any

. terms. References to a specific Cﬂ'y Document or other document or exhibit mean the
document, together with all exhibits and schedules, as supplemented; modified, amended
or extended from time to time in accordance with this Agreement. Referencesto .
Articles, Sec‘oons and Exhibits refer to thls Agreement tmless otherwise stated.

: R (e) Aecountmg terms and financial covenants WIH be determined, and
financial mformauon must be prepared, in comphance with GAAP as in effeet on the
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date of péffonnﬁuce. References to any Law, specifically or.generally, will mean the
| Law as amended, supplemented of supérseded from time to time. '

(@  The termsand conditions of this Agreement and the other City

" Documents are the result of arms™-length negotiations between and among sophisti cated
parties wio were repres'e'rlted by counsel, and the rule of construction to the effect that
“any ambiguities are to be resolved against the drafting party will not apply to the
constriction and interpretation of the City Doéum_ents; The langiage of this Agreement.
must be construed as a whole according to its fair meaning. = .

13 _Websiteé for S’:c:itutorv References. Tha'sta’_cutofy and regulatory ma;terial
fisted below may be accessed through the following identified websites. , -

' (é) CFR provisions: WW.aécess.épb/na:aJci_‘i
(b) .OMB circulirs: wew. whitehouse.gov/OMP/circulazs

() SF Administrative Code:
www.sfgov. org/site/government index. aspicodes

. 14 Contracting Manual, Borrower shall use the Contracting Manuat asa
"puide to Borrowet’s responsibilities under Laws and regulations regarding soliciting,
awarding and administering contracts associated with projects assisted by federal funds. -

In the event of & conflict between the terms of the: Contracting Manuel and this
 Agrecment, the terms of the Agreement shall prevail. ' o

ARTICLE?2 FUNDING.
: 2.1  Funding Amount.. The City agrees to fend to Borrower a maximum ..
" principal amount equal to the Funding Amount in order to finance the Predevelopment
* “Activifies related to the proposed development of the Project. The Funding Amount will
be disbursed according to the terms and subject to the conditions set forth in this L
Agreément. . _ C P

22 Use of Fitnds. Borrower écknowlcidges that the City's agreemént to make
the Loan is based in part on Bomrower's agreement to use.the Funds solely for the purpose-
et forth in Seetion 2.1 and agrees to use the Funding Amount solely for that purpose in -

accordance with the approved Table of Sources and Uses. -

"~ 23 Accounts; Interest. Each Account to be maintained by Borrower under

© . this Agreement must be held in a bank or savings and loan institution acceptable t0 the

or other comparable federal Insurance program. With the exception of ténant security
+ deposit trust accounts, any interest camed on funids in any Account must be used for the "
 benefit of the Project. . E . e ' ' R -

City as a segregatl d account that is insured by the Federal Deposit Insurance Corporation

s)

" 1097



2.4 Records Borrower must maintain and provide to the City upon request
records that accurately and fuily show the date, amount, purpose and payee of-all
expendxtures from each Account authorized under this Agreement or by the City in
* wiiling and keep all estimates, invoices, receipts and other documients related to
expenditures from each Account. In 2ddition Borrower must provide to the City -
prompily following Borrower's receipt, comnplete copies of all monthly bank statements
- together with a reconciliation, for each Account unti} all funds (meludmg accrued :
interest) i each Account have been. chsbursed for e11g1b1e uses.

2.5 Condmons to Addmonal Financing. The Clty may grant or deny any
application by Borrower for additional financing for the Predeveiopment Activities of the -
Project or financing for the Project in its sole discretion. At a minimum, the following
conditions precedent shall be satisfied prior to C1ty approval of any proposed additional .
ﬁnancmg ﬁom the C1ty - :

()  Borrower n:mst submit to MOH and the HSA for theu review and
' approval a comprehenswe services plan and budget addressing how the Transition Age -

~ Youth and other Units will be developed. The services plan and budget must 1dentify

funding to be provided by First Place for Youth and other agencies.

: (i) Borrower must demonstrate that it is on schedule with’ ﬁmdralsmg
$120,000 for. predevelopment aouvmes before an application for 2011 12 CDBG funds .
Wﬂl be- eonmdered. _ .
‘ ' (i) = Borrower must demonstrate that the community center -

construction fundraising goals identified in the approved fundraismg plan are bemg met
. prior to submitting a request for construction ﬁnancmg for the construcnon of the PI’O_] ect
* and community center. - : - ,

ARTICLE 3 TER_MS Borrower's repayment obhgatlons w1th respect to the Fundmg
" Amhount will be EVIdGDCE:d and governed by the Note; which W111 govern in the event of
y conflicting prowsmn in ﬂlls Agieement. .

3.1  Maturity Date. Bon-ower must repay all amounts owing under the Cxty
. Documents on the date that is the fifty-fifth (55™) anniversary of the date the Deed of
Trust is recorded in the Recorder’s Office of San Francisco County (the "Maturity Date");
: prowded, however, that in the event that the Special Use District Legislation (as defined
in Section 3.8 below) is not approved by June 30, 2011, the Matun’fy Date shall be Jume
30, 2011, unless othermse exterided by the City. :

32 Comphauoe Term Declaration of Restrictions. Borrower must oomply
with all provisions of the City Documents relating to the use of the Site and the Project, -
as set forth m the Declaration of Restrictions to be recorded m the official records of San
Francisco County, for the period commencing on the date on which construction of the
Progeet 1s complete in accordanoe with the plans and specuicatlons approved by the City,

1 —
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as evidenced by the Department of Building Inspection's final sign-off on the job
inspection card for the Project's building permit, and ending on the fifty-fifth- (55%)
anniversary of that date (the Compliance Term™), even if the Loan.is repaid or is .
otherwise satisfied or the Deed of Trust is reconveyed before that date.

33  Interest. The outstaﬁdmg principal balance ofthe Loan will bear simple

interest at a rate of three . percent (3%) per annuim, as provided in the Note.

. 34 - Default Interest Rate. Upon the ocpurrenfzc of an Event of Default under
any City Document, theprincipal balance of the Loan will bear interest at the default

:nterest rate set forth in the Note. In addition, the default interest rate will apply to any

amounts to be reimbursed to the City under any City Document 1f not paid when due.or

as otherwise provided in any Cify Document.

.35 ‘Repayment of Principal and Interest. “The outstanding principal balance

- of the Loan, together with all accrued and unpaid interest will be due and payable on. the
Maturity Date according to the terms set forth in full in the Note." ' ' '

A 3.6  Changes In Funding Sireams. Thé City's agreement to make the Loan on. -

. the terms set forth in this Agreement and the Note is based in part on Borrower's :
- projected sources and uses of all funds for the Project, as set forthin the Table of Sources
and Uses. Boerrower covenants to give written notice to the City within thirty (30) days
after Borrower receives written notice of any significant changes in budgeted funding or
“income set forth in documents préviousty provided io the City. Examples of significant

. changes include loss.or adjustments (other than regular annual adjustments) in funding

- under Shelter + Care, Section 8 or similar programs. The City reserves the right to

. modify the terms of this Agreement based tpon any new information so provided, in ifs

reasonable discretion and upon reasonable written notice. :

: 3.7  Additional Borrower Covenants. Borrower hereby acknowledges that
. approval of this Loan does not include approval of the proposed parking and allocation of
cost between the proposed community center and proposed housing portions of the
Project. Borrower shall submit a completed schematic design with parking plan along
with'a cost estimate for City approval prier to proceeding with Project design
~ development. S B

3.8 Ciy Awﬁfoval Proﬁsions. ' : _ .
o (2 '_ B_on'dw_ér acknowledges that the Cify's willingness 10 provide financing is
~ contingent upon the City's approval of the proposed Project, including: (i) Borrower's
identification of sources of funding acct_apta.ble to the City sufficient to comp'_lete the

Project; (i) completion. of all required environmental review for the Project under the

Califomia Environmental Quality Act (“CEQA”); nd (i1i) approval by the Planning

Cormmission and Board of Sapervisors acting on behalf of the City of legislation

© providing a special use district that allows for the uses contemplated by the Project (the
-ngpecial Use District Legislation™). B : e

11
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(b) . During the Predevelopment Activities and prior to initiation of the
construction of the Project, Borrower shall iise good faith best efforts to obtain City
approval of the Spetjal Use District Legislation. . '

(c)  Bomower understands and agrees that City is entering into this Agreement
In its proprietary capacity and not as a regulatory agency with certain police powers. - *
. Borrower understands and agrees that neither entry by City into this A greement nor any
approvals given by City under this Agreement shall be deemed to irnply that Borrower
will obtain any required approvals from City departments, boards or commissions which
have jurisdiction over the Site. By entering into this Agreement, City is in no way
modifying or limiting the obligations of Borrower to develop the Project in accordance -
with all local laws. Borrower understands that any development of the Project shall
require approvals, authorizations and permits from governmental agencies with
jurisdiction over the Project, which may include, without limitation, the San Francisco
City Planning Commiéssionan'd the San Francisco Board of Supervisors.

(d)  Both parties understand that the sole purpose of this Loan is to-finance
predevelopment expenses in, order to preserve the possibility of developing the Project as
affordable housing. Notwithstanding anything to the contrary in this Agreement, no party
is in any way limiting its discretion or the discretion of any department, board or '
. commission with jurisdiction over the Project or the proposed Special Use District
Legislation, ircluding but not limited to a party hereto, from exercising any discretion -

' .available to such departmeqit,,board‘or commussion with respect thereto, including but not
limited to the discretion to (i) make such modifications deemed necessary to mitigate

~ significant environmental impacts, (ii) sélect other feasible alternatives to avoid such
impacts, including the "No Project” alternative; (i1i) balance the benefits against
unavoidable significant impacts prior to taking final action if such significant impacts
cannot otherwise be avoided, or (iv) determine not to proceed with the proposed Project
or proposed Special Use District Legislation. . : ‘

ARTICLE4 CLOSING: DISBURSEMENTS.

, 4.1 Generally. Subject to the terms of this Agreement, the City will make

Disbursements in-an aggregate sum not to exceed the Funding Amount to or for the -
account of Borrower in accordance with this Agreement znd the approved lins jtem- .
budgst contained in the Table of Sources and Uses. © .

12
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.49 Closing. Unless otherwise agreed by the City and Borrower in wiiting, _
" Borrowet will establish an escrow account with the title company issuing the Title Policy, -
or any other escrow agent Borrower chooses, subject to the City's approval (the "Escrow
Agent"). The partiés will execute and deliver to the Escrow Agent written instructions
 consistent with the terms of this Agreement. In the event the escrow does 1ot close onor

Lefore the expiration date of e5er0W instructions signed by the City, or any other

" mutally agreed date, the City may declare this Agreement to be null and void.®

. 43 - Conditions Precedent io Closing. The City will authorize the close of the "
~Loan upon satisfactior of the conditions in this Section. L '

o A(a)  Borrower must bave delivered to the City fully executed (and for -
" docuiments to be recorded, acknowledged) originals of the following documents, in form
and substance satisfactory to the City: ™ (i) the Note; (ii) this Agreement (in triplicate); -
(iii) the Deed of Trust; (iv) the Declaration: of Restrictions; (v) the Authorizing
Resolutions; (vi) the Developer Fee Agreement; (vii) subor ipation, nondistarbance an
attornrent agreements from each commercial tenant in possession; o holding any right
of possession, of any portion of the Site; and (viii) any other City Documents reasonably
. regested by the-City. -~ e e N I
(b)  Bomower must have delivered to the City: (1) Borrower's Charter
. Documents; and S ' o ‘ L ’

_ - (¢)  Borrower must have delivered to the City satisfactory evidence
that Borrower has obtained comnmitments for any additional financing that may be -

_required for the Project, in amounts d from lenders or investors satisfactory to the City .
in its sole discretion. ‘ e ' o :

: {4y :' Bdrrowér must'have delivered to the City insurance endorsements R
and; if requested'bjr the City, copies of policies for all insurance required under Exhibit F-
of this Agreement N - g T :
. ‘ (e) - | Boir_pwéf must have delivered to the Citfr a preliminary report on
" litle for the Site dated no earlier than thirty (30) days before the Agreement Date.

: (f)-  Bomower must have submi_tted a "Phase I" énﬁonménfal report. -
for the Site, or any other report reasonably requested by the City, prepared by 2
" professional hazardous materials consultant reasonably acceptable to the City.

, R () . The Declaration of Réétricﬁons and Deed of Trust shall b.e: '
recorded at closing in the Official Records of San Francisco County, subject only to the
Permitted Exceptions. S Lo L

. . (h) The Escrow Agent must have committed to prbv_ide to the City the
Title Policy in form and substance satisfzctory to the City. ' .

13
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. 4.4 Disbursemnént of Funds. Following satisfaction of the conditions in
Sectmn 4.3, the Clty will authorize disbursement of the Funding Amount.

4.5  Disbursements. The Clty 8 obhgatlon to appmVe any expendlture of the
' Fundmg Amount after Loan closmg 18 subject to Borrower’s satisfaction of the following. -
conditions precedent : :

(a) Borrower must have dehvered to the C1ty an Expendmn"e Request
in form and substance satisfactory fo the City, together with: (i) copies of invoices,
contracts or other documents covering all amounts requested; (ii). a line item breakdown
«of costs to. be covered by the Expenditure Request; and (ifi) copies of checks issued to -
pay expenses covered in the previous Expenditure Request. . The City may grant or -

.withhold its approval of any line item contained in the Expenditure Request that, if
funded, Would cause it to exceed the budgeted line 1tem as prevmusly approved by the

: Clty

(b No Eveﬁt of Default, or event that with notice or the passage of .
time or both could constitute an Event of Default, may have occurred that remains |

- -uueured as of the date of the Expendlture Request.

' (©) As of the Agreement Date, Borrower has subnitted a capltal
campaign. plan for City review and approval (the "Capital Campaign Plan"), which
includes 2 timeline and benchmarks for raising $2 million for the proposed community -
center construction on the Site.. City shall have no obligation to disburse funds until the
Capital Campaign Plan has been approved by City in its sole reasonable discrefion.
Thereafter, City shall have no obligation to disburse funds at any time that Borrower has

- not submitted, and City has not approved in its sole discretion, the quarterly Capital
Campaxgn Plan progress 1eports requu:ed Lmder Sechon 10.10 of this Agreement.

.~ (d)  City shall have no oblzgatlon to disburse any funds that would
cause the total amount disbursed under this Agreement to exceed $550,000 until
: eompletlon of all required envnonmental review for the Project under CEQA

- (e)  Per benchma.rks 1de11hﬁed in the Capital Campalgn Plan, City s]:Lall _
have no obligation to disburse any funds that would cause the total amount disbursed
. "under this Agreement to exceed $400,000 until Borrower has delivered evidence to the
. Clty" that at least $100 000 has been raised pursua.nt to the Cap1tal Campalgn Plan;

(f)  Cityshall have no obli gatlon to disburse any funds that would
cause the total amount disbursed under this Agreerment to exceed $650,000 until
Borrower has delivered evidence to the City that at least $4OO OOO has been raised
pursuant to the Capltal Campaign Plan.

- 4.6_ _ -Intentlonally Omltted

47 Intentionally Omified_

48  Limitations on Approved Expendltures The City may refuse to approve
. any expendlture (2) dmng any period 1 in which an event that, with notice or the passage

LT
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of imé or both, would constitute an Event of Default Temains uncred, or during the
pendency of an uncured Event of Default; or (b) for disapproved, unauthorized or
improperly documented expenses. The City is not obligated to approve expenditure of

the full Funding Amount unless approved Expenditure Requests support disbursement of ~ ..
" the full Funding Amount, and in no eventmay the aggregate amount disbursed to

. Borrower under this Agreement exceed the Funding Amount. )

ARTICLE 5. CONSTRUCTION.

51  Selection Requirements. In the selection of all contractors and .
professional consultants for the Predevelopment Activities for the Project, Borrower must -
. comply with the City’s procurement requirements and procedures-as described inthe

~ Contracting Masnual and with the requiremeénts of Chapter 14B of the San Francisco
Admilg.istratiife Code (“LBE Ordinance”) according to the procedures established by the
" City's Human Rights Commission. e T o

: 52 Copstruction Contract.. Borrower nust have delivered to the City, and the
City must have reviewed and approved, the constrqctidn comtract for the Project entered
into between Borrower and Borrower’s general contracior (the “Construction Coniract”).

J

ARTICLE6 INTENTIONALLY DELETED

‘ARTICLE 7  AFFORDABILITY AND OTHER LEASING RESTRICTIONS.

7.1 Temm of Leasing Restrictions. Borrower acknowledges and agrees that the

covenznts and other leasing restrictions set foith in this Asticle will femain in fult force -
. and effect: (a) for the Compliznce Tern and survive the prior repayment or other -
 satisfaction of the Loan, termination of this Agreement or reconveyance ofthe Deed of

Trust; (b) fot any Unit that has been subject to a regulatory agreement with TCAC, fora. .,
period ending three (3) years after the date of any transfer of the Project by foreclosure or
dead-in-lieu of foreclosure; and (c) with respect to any Unit occupied by a Qualified .
Tenant at expiration of either the Compliance Term or the 3-year period referred to in
Subsection (b) above, until-the Qualified Tenant voluntarily vacates his/her Unit or is.
evicted lawfully for just cause. The requirernents to comply with the provisions of
Internal Revenue Code Section 42, including Section 42(11)_(6)(1‘3)(11); are hereby = |

- acknowledged.




7.2 . Bomower's Covenant.

(a) .Borrower covenants to rent all Units (except two Units reserved for
the managers of the Project) at all times to households certified as Quahﬁed Tenants at
. initial occupancy; as set forth in Exhibit A. In addltlon, twenty four (24) Units must be -
rented to Transition Age Youth.

B A Tenant Who isa Quahﬁed Tenant at m:mal occupancy may ot -

- be required to vacate the Unit dueto subsequent rises in household income, except as

-provided in Section 7.3. After the over-income Tenant vacates the Unit, the vacant Unit
must be rented only to Quallﬁed Tenants as provldod in Section 7 1

7

- 7.3 RentRestrictions.

(a)  Maximum Rent charged to edch Qualified Tenant may not exceed

' the amounts set forth in Exhibit A, provided that maximum Rent for Qualified Tenants

or Units for which Section 8 assistance is available is the fair market rent established by -
SFHA and HUD or other Govemmontal Agenoy w1th jurisdiction over the rental subs1dy
progran. : , _ ‘

-(b) “Unless prohlbfced under any apphcabio Law, mcludmg but not
limited to Seotlon 42 of the U.S. Internal Revenue Code, each résidential lease must
provide for termination of the lease upon 120 days' prior written notice in the event that
Borrower's annual income certification indicates that the Tenant's household i moome :
exceeds 120 percent of Median Income :

(o) SubJ ect to Sectmn 7 3(d) ammal Rent increases for Units will be
. limited as follows: -

i (i) for Units thh Soctlon 8 Local Operatmg SubSIdy (1f
.apphoable) or similar rental assistance, annual Rent increases may be up to the maximum .
amount approved by HUD andfor the SFHA, for aslong as rental assistance is avaﬂable

' . (). - forall other Umts except as permlttod under Sooﬁons 7.3
(c)(m) and 7.3 (d) below, annual Rent increases will be fimited to the lesser of: (A) the
amount which would result in a rent equal to the maximum rent permitted for the unit
under Section 7.3(a) or (B) the amount which corresponds to the percentage of the
annual increase in Medlan Income published by HUD; and, -

(111) * for Units occupled by over-income Tonants rent charged .
may not exceed thu‘ty percert (30%) of the over-income Tonant’s adJusted family

- income.
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(d) . With the City's prior written approval and 1 ‘accordance with
maxiroum rexit limitatiofs set forth in Section 7.3(2) and all applicable restrictions, Rent
increases for Units exceeding the amounts permitted under Section 7.3(c) (i) will be
permitted in order to Tecover increases in Project Bxpenses, or decreases in the Local
Operating Subsidy (if applicablc) but in no event may single or agpregate increases

_exceed ten percent (10%) per year, unless such an increase is coptemplated in a City- . .
‘approved temporary relocation plan or is necessary due to the expiration of Section &,
Local Operating Subsidy (if applicable) or other rental subsidies, or when the incfease is
caused by an increase in certified income. City approval for such rent increases that are
necessary to meet all approved project expenses and financial obligations shall not be .
unreasonsbly withheld ' - ' ' o

T4 Certification.

(a) . As a condition to nitial occup.ancy, each person who desires to be
a Qualified Tepant in the Project must be required to sign and deliver o Borrower a

certification in the form shown in Exhibit C, Tenant Income Certification Form, in

* which the prospective Qualified Tenant certifies that he/she or his/her household qualifies
as a Qualified Tenant. In addition, each person must be required to provide any other
information, documents or certifications deemed riecessary by the City to substanﬁate the
prospective Tenant's income. Certifications provided to and accepted by the SFHA will
satisfy this tequirement. ' N ' o o

R | () - EBagh Qualified Tenant in the Project must recettify to Borrower on,
an animal basis his/her household income: - R R ‘

(c) . Income certifications with respect to each Qualified Tenant:-who -
 resides in a Unit or resided therein during the immediately preceding calendar year must:

_ be maintained on file at Borrower's principal office, and Borrower must file or cause to

be filed copies thereof with the City promptly upon request bythe City. . S

75  Fommn of Lease. The form of lease for Tenants must provide for
termination of the lease and consent to immediate eviction for failure to qualify as a
Qualified Tenant if the Tenant has made any material niisrepresentation in the initial
income cestification. . R ’ ‘

7.6 - Nondisctimination. Rorrower agrees not to discriminate ‘against or permit -
" discrimination against any person or group of persons because of race, color, creed, '
national origin, ancestry, 2ge, seX, sexual orientation, disability, gender identity, height,
weight, source of income or acquired immune deficiency syndrome (AIDS) or AIDS
related condition (ARC) 1 the operation and use of the. Project except to the extent
permitted by taw or required by any other funding source for the Project. Borrower
‘agrees not to discriminate against or permit discrimination against Tenants using -
Section § certificates of vouchers or 2ssistance through other rental subsidy programs.

17
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77 . -Security Deposits. Security depoéits may be required of Tenants onlynin_ ‘
“accordance with applicable state law and this Agreement. Any security deposits c
collected must be segregated fromm all other funds of the Project in an Account held in

© . trust for the benefit of the Tenants and disbursed in accordance with California Jaw. The-

balance in the trust Account must at all times equal or exceed the aggregate of all security
deposits collected plus accrued inferest thereon, less any. security deposiis retumed to -
Tenants. ' ' C :

ARTICLES MAINTENANCE AND MANAGEMENT OF THE PROJECT.

8.1  Bormrower's Responsibilities.

. : (@)  After completion of the Project and subject to the rights set forth in
Section 8.2, Borrower will be specifically and solely responsible for causing afl = L
- maintenance, repair and management functions performed in connection with the Project,”
including selection of tenants, recertification of income and household size, evictions,
collection of rents, routine and extraordinary repairs and replacement of capital items.
Botrower must maintain or cause to be maintained the Project, including the Units and
common areas, in a safe znd sanitary manner in accd;dance with local health, building
and housing codes, California Health and Safety Code 17920.10 and the applicable _

provisions of 24 CFR Part 35

8.2 A‘ Contracting With Maj:agen:ient Agent.

, _ (a) Borrower may bcint_facf or permit contracting with' a management
agent for the performance of the services or duties required in Section 8.1(a), subject to

- the City's prior written approval of both the management agent and, at the City's

discretion, the management contract between Borrower and the management agent,

- which approval shall not be unreasonably withheld, conditioned or delayed, provided,
however, that the arrangement will not relieve Borrower of responsibility for performance
of those duties. Any management contract must contain a provision allowing Bortower
to terminate the contract without penalty upon no more than thirty (30} days' notice. As
© of the Agreement Date, the City has approved the John Stewart Compary as Borrower's -
management-agent, subject to approval of the management contract: ‘

(b)  The City will provide written notice to Borrower of any
determination that the management agent has failed to operate and mznage-the Projectin
accordence with this Agreement. If the management agent has not cured the failure
within a reasonzble time period, as determined by the City, Borrower must exercise its -
right of termination immediately and make immediate arrangements for continuous and
continuing performance of the finctions required in Section 8.1(a), subject to the City's
approval. ‘ o S B ' : -

. ;8.3 Borrower Manzagement, Borrower rda}j manage the Project itself only
with.the City’s prior written epproval which approval shall not be unreasonably withheld,

18 -
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" conditioned of delayed. The City will provide written notice to Borrower of any
determination that Borrower has failed to operate arid manage the Project in accordance
with this Agréement, in which case, the City may require Borrower {0 confract or cause, «
contracting with a management agent to operate the Prbject or to make other '
arrangements the City deems necessary to ensure periorinance of the fimetions required
o Cantian 120 : . . : ’ . ’ -

LIl TR Ue X 88 ).

 ARTICLE9 = GOVERNMENTAL REQUIREMENTS.

0.1  Bomrower Compliance. Borrowet must corply, and where applicable,

require its contractors 10 comply, with all applicable Laws governing the use of the
 Funding Amount for the Predevelopmerit Activities of this P_réject. Borrower

acknowledges that its failure to comply with any of these requirements will congtitute an
Event of Default upder this Agreement. Subject to Section 23.1, this Section doesnot |
prohibit Borrower from contesting any interpretation or application of Laws in good faith -
and by appropriate proceedings. Construction-retated requirements will not apply until |
Borrower has obtained possession of the Site; provided that, construction-related
requirements will apply to the Project whether or not the City approves and provides
additional financing for the Project. ' ' o T

ARTICLE 10 PROJECT MONITORING, REPORTS. BOOKS AND RECORDS.

10,1 Generally. )
- (a) Bormrower understands and agrees that it will be monitored by the
City from time to time to-assure compliance with all terms and conditions in this’ '

. Agreement and all Laws. Borrower acknowledges that the City may also conduct
periodic on-site inspections of the Project when it is under construction and after s

. completion. Borrower must cooperate with the monitoring by the City and ensure full

" docess to the Project and all information related to the Project as reasonably required by
fhe City. A ' '

- . () Borrower must keep and maintain books, records and other -
. documents relating to the receipt aad use of all of the Funding Amount, including all
- documents evidencing any Project Income and Project Expenses. Borrower must
. maintain records of all incomie, expenditures, assets, lizbilities, confracts, operations,

‘tenant eligibility and condition of the Project. All financial reports must be preparedand -

maintained in accordance with GAAP as in effect at the time of performance.

_ o (c) Borrower oust provide written notice of the replacement of 1ts
executive director, director of housing development, director of property management

and/or any equivalent position within thiry (30) days after the effective date of such

replacement.  -.° : o

.19
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102 Monthlv Reporting. Bon‘ower st submit monthly reports (the “MOH '
Monthly Project Update™) descnbmg progress toward developing the PIO_] ect with respect’
to oblaining necessary approvals from other City departments, procuring architects and
" consultants, changes in the scope of the Project, cost or schedule and sigﬁiﬁca.nt -
milestones achieved in the past month and expected to be achieved in the coming month.
The MOH Monthly Project Update must be submitted by email in substantially the form -
1o be found in the Contracting Manual until such time as the Project Completmn Report ..

1s submitted to the C1ty pursuant to Section. 10.5 below. - [Dlscuss]

10 3 Intentlonally Deleted.
10 4 Intentiomally Deleted.

o 10 5 PIOJ ect Completion Repozt W1tb1n the sPeCIﬁc time periods set forth

"~ below after the completion of rehabilitation or construction, the lease-up and/or '
permanent financing of the Project, as applicablé; Borrower must provide to the City the
teports listed below certified by Borrower to be.complete and accurate, Subsequent o

“the required submission of the reports listed below, Borrower shall prov1de to-the City

* information or documents reasonably requested by the C1ty to ass.tst in the City’s review
~ and analysis of the submitted Ieports

_ (a) Wlthm ninety (90} days after completmn of rehablhtanon or
construction, a report demonstrating compliance with all requirements regardmg
~ relocation, including the names of all individuals or businesses i oeeupymg the Site on the
date of the submission of the application for Funds, those movmg n after that date and
. those occupying the Site upon completion of the Project. ‘

(b) * within nmety (20) days after completion of rehabilitation ‘or
. construction, a report demonstrating compliance with all requirements regarding HUD
- Section 3 hiring goals, including documentation of total Jabor hours worked on the
" Project, total Section 3 hours worked, total wages paid, total Section 3 wages paid, and
the names of all individuals employed to comply with the Section 3 goals, including the
total hours worked for each individual and total wages paid to each mdlwduai

. 10.6- Response to quumes At the request of the City, its agents employees or
attorneys, Borrower must respond prompﬂy and specifically to questions relating to the
income, expenditures, assefs, liabilities, contracts; operations and condition of the Project, .
‘the status of any mortgage encumbering the Project and any other requested mfonnatmn

with' respect to Bomrower or the Proj ect. '

10.7 Delivery of Records. At the request of the City, made through its agents,
employees, officers or.attorneys, Borrower must provide the City with copies of each of
the following documents, certified in writing by Borrower to be complete and accurate: |

20
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.‘(a) " all tax returns filed with the United States Internal Reverue
Service, the California Franchise Tax Board and/or the California State Board of
Equalization on behalf of Borrower and any general partner of MANAger of Bomower;

()  all certified financial statements of Borrower and, if applicable, its
general pariner o managcer, the accuracy of which must be certified by an aundifor

satisfactory to the City; and

: . (c) - any other records related to Borrower's ownership structure and the
use and occuparicy of the Site. ‘ -
10.8  Accesstothe Project and Other Project Books and Records. In addition to
Borrower's obligations under Sections 2.4, Article 10 and any other obligations to
provide reports or maintain records in-any City Document, Borrower agrees that duly
authorized representatives of the City will have: (a} accessto the Project throughout the
Compliance Term to monitor the compliance by Borrower with the terms of this c
. Agreement; and (b} access to and the right to inspect, €OPY, andit and exammine all books,

records and other documents Borrower is required to keep at all reasonable times,

" following reasonable notice, for the retention period required under Section 10.9

7 10.9 ~ Records Retention. Borrower must retain all records required for the
periods required under applicable Laws. : '

_ 10.10 :anrterki Pro gresf; Reporis. Borrowéx shall &eﬁvgr to City fc;r its review
_ and approval quarterly Capital Campgign Plan progress reports. . :

ARTICLE 11 INTENTIONALLY DELETED.

 ARTICLE 12 INTENTIONALLY DELETED.

ARTICLE 13 DISTRIBUTIONS. -

13.1  Definition. "Distributions" refers to cash or other benefits received as
Project Income from the operetion of the Project and available to be distributed to
Borrower of any party having a bepeficial interest in the Project, but does not include
reasonable paymens for property management, asset managerent and approved deferred
developer fees or otber services performed in connection with the Project. o

132 Conditions to Distobutions. Distributions for a particular fiscal year may

be made-only following: (a) the City's determination that Borrower is not indefault

under this Agreement or any other agreement entered into with the City and County of

 Gan Francisco or the City for the Project; and (b) the City's deterpfination that the amount
of the propesed Distribution satisfies the conditions of this Agreement. The City will be

deemed 1o have approved Borrower's written request for approval of a proposed B

Distribution unless the City delivers ifs disapproval or request for more information to
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B Borrower within thu’cy (3 0) busmess days after the Clty 5 receipt of the request for
approval : .

13 3 Proh1b1ted Drstnbuhons No Drstnbutron may be made m the foﬂowmg
crreumstances

(ér) when a WHﬁZGII notice of default has been issued by any errtrty with
an equitable or beneficial interest in the Prc>3 ect and the default is not cured wrthm the
'apphcable cure periods; or

: (b}  whenthe Crty determines that Borrower or Borrower 5
anagement agent has failed to comply with thrs Agreement or

() 1f required debt service on all loaus secured by the PIOJ ect and all
operatmg expenses have not been paid current or ‘
(d)  iftheLoanis to be repaid ﬁom Residual Reee1pts Borrower farled
to make a payment ‘when due on a Payment Date and the sum remains unpard or

- (e) durmg the pendency of an uncured Event of Default under any
City Document. : :

13.4 . Bomower's Use of Residual Reeerrits for Development.. To the extent that
- makmg a Distribution is not incensistent with any other ﬁnanemg agreement for the

" Project, and subj ect to the hmr’ratloms in this Article, Borrower may retain a portion of
Residual Receipts in an amount equal to the lesser of thirty-three percent (33%) of
Residual Receipts or $500 per Unit per year in lieu of using them to fepay the Loan with
the City's prior written approval. ' Borrower may use Distributions paid from Residual -
Receipts at its discretion for activities associated with the development or preservation of
affordable housing in San Francisco, provided that the costs and activities would be
eligible uses of Project Income under program regulations for the federal Community .
" Development Block Grant Program, except to the extent the regulations prohibit the use

. of funds for new construction. Borrower acknowledges that the City may withhold its
consent to a Distribution in any year in which Residual Receipts are insufficient to meet
* Borrower's payment obhgatlons under the Note. ' :

‘ ARTICLE 14 INTENTIONALLY DELETED.

ARTICLE 15 DBVELOPER FEES.

15.1. Amount. Borrower is entitled fo receive fees from the Loan in an amount
~ ‘notto exceed Three Hundred Twenty-Five Thousand and No/100 Dollars ($325,000. 00)
for developing the Project (“Developer Fees™) during the predevelopment phase. The
terms and conditions for the Developer Fee are set forth in full in the Developer Fee

‘ Agreement. f B - | o .

72

- 1110



ARTICLE 16 TRANSFERS. -
16.1 . Pemnitted Transfers/Consent. Borrower may not cause or permitany
voluntary transfer, agsignment oT encambrance of its interest in the Site or Project or of
" any ownership interests in Bomrower, ot lease or permit a sublease on all or any part of
the Projéct, other than: (a) 1ceises,_subleéns'es or oceupancy agreements to occupants of
Units and/or Commercial Space in the Project; or (b) security interests for the benefit of
- lenders securing loans for the Project as approved by the City on terms and in amounts as
‘approved by City in its reasopable discretion (c) transfers from Bomower 10 2 limited
- partnership or Jimited liability company formed for the tax ¢ edit syndication of the
- Project, where Borrower ot ait affiliated nonprofit public benefit corporation is the sole
general partner or MAanager of that erifity; (d) transfers of the general partnership or L
snanager's interest in Borrower 10 2 nonprofit public benefit corporation approved in
. advance by the City; (e) transfers of any limited partoership or membership interest in -
Bomrower, to an investor pursuant to the tax credit syndication of the Project; or (f) the
 prant or exercise-of an option agreement between Bormower and Borrower's general
partner ot mangager or any of it§ affilidtes in connection with the tax credit syndication of
. the Project.. Any other transfer, assignment; encumbrance or lease without the City's
prior written consent will be voidable dnd, at the City's election, constitute an Event of
Defanlt under this ‘Agreement. The City's tonsent to any specific assignment,

encumbrance, lease or other transfer will not constitute its consent to any s‘ubsequeﬁt K
transfer or a waiver of any of the City's rights under this Agreement. '

ARTICLE 17 [NSURANCE AND BONDS. -

17.1 Borrower's Insurance. ‘Subject to approval by the City‘s'Rj{sk Manager of

" the insurers and policy forms, Bomrower rast obtain and maintain, or cause to be.

" obtained and maintained, insurance and bonds as set forth in Exhibit F throughout the . -
Compliance Term of this Agreement at no expénse to'the City. :

ARTICLE.18 GOVERN}.{ENTAL APPRQVALS N
, 18.1 Coﬁ:tpliance. Borrower covenants that it has obtained or is in the process

~ of obtaining in a timely manner all federal, state and local governmental approvals
réquired by Law to be obtained for the Project. Subject to Section 23.1, this Section

does not prohibit Borrower from contesting any interpretation ot application of Laws in

good faith and by appropriate proceedings. .

- ARTICLE 19 DEFAULT.

_ 19.1" - Event of Default.  Any material breach by Borrower of any covenant, |
agreement, provision or warranty contained in this Agreement or 1n any of the City
Documents that Temains uncured upon the expiration of-any applicable notice and cure
periods contained in any City Document will constitute at "Event of Default,” including .
the follewing: - B EEE ' e S .
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(a) - Borrower fails to make any payment requu‘f:d under this
Agreemant within ten (10) days after the date when due; or -

. b)) Except as permitied under Artu:le 16, a lien i is }.'CCOIdBd agamst all
: or any part of the Site or the Project without the City's prior writfen consent, whether
prior or subordinate to the len of the Deed of Trust or Declaration of Restrictions, and -
the lien is not removed from title or otherwise remedied to the City's satisfaction within
 thirty (30) days after Borrower's receipt of written notice from the City to cure the

" default, or, if the defanlt cannot be cured within a 30-day period, Borrower will have

sixty (60) days fo cure the default, or #ny longer period of time deemed necessary by the
" City, provided that Bomower commentes to cire the default within the 30- day penod and
dlhgently pursues the cure to completion; or . :

‘ (c) Borrower fails to perform or observe any other term, covenant or |
-agreement contained in any City Doc:ument, and the failure continues for thirty (30) days

" after Borrower's receipt of written notice from the City to cure the default, or, if the

- default cannot be cured within a 30- day period, Bomrower will have sixty (60) days to
cure the default, or any Jonger period of time deemed necessary by the City, provided
that Borrower commences fo cure the default Wlﬂlln the 30- day penod and dili genﬂy
- pursues the cure to completlon or :

(d) - Any representatlon o1 warraniy made by Bon"ower m any City
' Document proves to have been mcorrect in any material resl:)ect when made; or

(&)  All or a-substantial or material portion of thé mprovements on the
" Siteis damaged or destroyed by fire or other casualty and the City has determined upon
irestoratmn or repair that the security of the Deed of Trusf has been impaired or that the
repair, restoration or replacement of the improvements in accordance with the
- -requirements of the Deed of Trust is not economically practicable or is not completed
* within two (2) years of the receipt of insurance proceeds; or 21l or a substantial or
material ‘portion of the improvements is condemned, seized or appropriated by any non-
City Governmental Agency or subject to any action or other proceeding instituted by any
- . non-City Governmental Agency for any purpose with the result that the improvements
cannot be operated for their intended purpose; or |

_ (1‘) Bormower is disselved or liquidated or merged with or into any.
other enuty, or, if Borrower is a corporation, partnership, limited liability company or
trust, Borrower ceases to exist in its present form and (where applicable) in good standing
and duly qualified under the laws of the jurisdiction of formation and California for any:
- period of more than ten (10) days; or, if Borrower is an individual, Borrower dies or
‘becomes incapacitated; or all or substantially all of the assets of Borrower are sold or
otherwise treiusfene-d except as pe‘n:uitted under Section 16.1; or

(g) Without the City's prior written consent; Borrower assigns or
attempts to assign any rights or mte:rest under any City Document, whether voluntanly or -
mvoluutanly, except as permitted under. Section 16.1; or :
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(k)  Without the City's prior written consent, Borrower voluntarily or
involuntarily assigns or attempts to sell, lease, assign, encumber OT otherwise transfer all
*or any portion of the ownership interests in Borrower or of its right, title or interest in the
. Project or the Site except a5 permitted under Article 16; 6r_ _ : -
- G) .. Without the City’s prior written consent, Borrower transfers, or '
authorizes the transfer of, funds in any Account required or authorized under this - -
Agreement; or - - ‘ S ' '

T _ (j‘)_. Either the Deed of Trust-or the Declaration of Restrictions ceases
to copstitute a valid and indefeasible perfécted lien on the Site and improvements, subject”
only to Permitted Exceptions; or . E '

. (k) Bomower is subject to an order for relief by the bankruptcy court,
or is unable or admits in writing its inability to pay its debts as they mature or makes an
assignment for the benefit of creditors; or Borrower applies for or consents fo the
appointment of any receiver, frastee o similar official for Borrower or for all or any part
" of its property (or an appointitient is made without its consent and the appointment

continues undischarged and unstayed for sixty (60) days); or Borrower institates or
consents to any bankrupicy, insolvency, reorganization, arrangement, readjustment of
debt, dissolution, custodianship, conservatorship, liquidation, rehabilitation or similar -
proceeding relating to Borrawer or to all or any part of its property, under the laws of ahy
jurisdiction (or.a proceeding is ins stuted without its consent and continues undismissed
‘and unstayed for more than sixty (60) days); or any judgment, writ, warrant of attachment, -
~ or execution oF similar process is issued or levied against the Site, the improvements or
. amy other property of Borrower and is not released, vacated or fully bonded within sixty

" (60) days after its issue or levy; of | ? S T

() . Anymateral adverse change ocours in the financial conditionor
operations of Bomower, such-as a loss of services funding or rental subsidies, thathasa
material adverse impact on the Project; or - ' '

. :(m) Bomowerism defanit of its obligations with respect to} any

funding obl gation (other than the Lozn) for the Project, and the default remains, ymcured
following the expiration of any applicable cure periods. ; o _

, . _ (ﬁ) . Borrower is in default .oi: its obligations under any other agreement
entered into with the City and County of San Francisco with respect to the : . '

- Predevelopment Activities: of the Prq;ect;and the default remains uncured following the -~ -
expiration. of any applicr_ible cure periods. ) ' : - : ,

3 192 + Remedies. During the .p"endency of an uncirred Bvent of Default, the City :
may exercise any right or remedy available_under-ﬂ:is Agreement or any.other City '

25
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Document or at Iaw orin equrty All of the City’s rights and rernedles folIOng an
Event of Default are cumulatrve mcludmg

(a) - The City atits oytron may declare the urrpald pnncrpal balance of
" the Note,; together With default interest as provided in the Note and any other charges due
under the Note and the other City Documents, immediately due and payable without

. protest, presentment, notice of dishonor, dema.nd or further notice of any kind, all of
~which Borrower expressly Wawes : :

() The Clty atifs. optlon may terminate all commitments to make
Dlsbursements or to release the Site from the Deed of Trust or Declaration of
~ Restrictions, or, without waiving the Event of Default, the City may determine to make
. farther Disbursements or to reledse all or any part of the Site from the Deed of Trust or
. Declaration of Restrictions upon terms and eonditions satisfactory to the City in its sole
© discretion. - 3 ' ' - o

: {c) " The Cﬂ:y may perform any of Borrower s obhgatlons in any
mauner, in the Clty‘ 5 reasonable dlsoretmn

(d)  The City, either direetly or through an agent or court-appointed
receiver, may take possession of the Project and enter into contracts and take any other -
. action the City deems appropriate.to oomplete or construct all or any part of the
_improvements; subject to modrﬁeatlons and changes in the Pro_} ect the Clty deems

appropnate :

. (&) The City may apply to. any court of competent Junsdlctmn for
sPec1ﬁo performance, or an injunction against any violation, of this Agreement or for any
other remedies or actions neeessary or desu'a.ble to correct Borrower's nonoomphanee
- with this Agreement : !

‘ (i) Upen the occurrence of an Event of Defanlt desenbed m
Section 19. l(k) the unpald principal balance of the Note, fogether w1th default interest as ..
pronded in the Note and any other charges due under the Note and the other City’

- Documents, will become-due md payable automatically.

, (g)  All costs, expenses, charges and advances of the Crty n exerelsmg
" its remedies or to protect the Project will be deemed to constitute a portion of the
principal balance of the Note, even if it causes the principal balance to exceed the face
amount of the Note, unless Borrower reimburses the City within ten (10) days of the:
Clty 8 demand for reimbursement. -

193 Foree Majeire. The occurrence of any of the following events will excuse
performanee of any ebligations of the City or Borrower rendered mpossﬂnle to perform
_while the event continues: strikes; lockouts; labor disputes; acts of God; inability to
obtain labor, materials or réasonable substitutes for either; governmental restrictions,
regulations or controls; judicial orders; enemy or hostile governmental actions; civil

26
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commotion; fire or other casualty and other causes beyond the control of the party
obligated to perform. The occurrence of a force majeure event will excuse Borrower's
performance only in the event that Borrower has provided notice to the City within thirty
(30) days after the occurrence or commencement of the event or events, and Borrower's
performance will be excused for a period ending thirty (30) days after the termination of
the event giving rise 1o the delay. o '

ARTICLE 20 REPRESENTATIONS AND WARRANTIES.

- 20.1 Borrower Representations and Warranties. As a fuither iudui:emént for
the City to enter into this Agreement, Borrower represeats and warranis as follows:

.. .. ") . Theexecution, delivery and performance of the City Documents
will not contravene or constitute a defanlt under or result in alien upon assets of
Borrower under any applicable Law, any Charter Document of Borrower or any
instfument binding upon or affecting Borrower, or any coniract, agreement, judgment,
~_ order, decree or other instrument binding upon or affecting Borrower. ‘ g

. (D) ‘When duly executed, the City Documents will constitute the legal,

. valid and binding obligations of Borrower, except as enforcement may be limited by

bankruptey, insolvency, recrganizational, moratorium or simmilar laws Telating to or _
limiting creditors rights generally or by the application-of equitable principals. Borrower .
‘hereby waives any defense to the enforcement of the City Documents related to alleged
invalidity of the City Documents. ' T .

(¢ No a_cﬁon, suit or proceeding is penciing or Borrower has not
received written notice of a threatened that might affect Bomower or the Project
- adversely in any material respect. : ‘

(&  Bomower is not in default under any agreeniént to whiCh itisa -

party, factuding any lease of real property.

. {e) . Nome of Borrower, Borrower's principals or Borrower's general
contractor has been suspended or debarred by the Department of Industrial Relations ox
any Governmental Agency, nor has Borrower, any of its principals or its general -
contractor been suspended, disciplined or prohibited from contracting with any
Governmental Agency. o : S

.. ()  TheFunding Amount, together with all other committed sourées of
financing for the Predevelopment Activities of the Project, are sufficiént to complete such

predevelopment activities of the Proj ect in accordance with this Agreement.

" “(g) Al statements and representations made by Borrowet in o
connection with the Loan remain true and correct as of the date of this Agteement.

R
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ARTICLE 21 NOTICES.

21.1 Wntten Not;ce All notices reqwred by this Agreement must be made
wrifing and may be commuricated by personal dehvery, facsimile (if followed within one
- (1) business day by first class mail) or by United States ceitified mail, postage prepaid,
return receipt requested:- Delivery will bé deemed complete &s of the earlier of actual
receipt (or refusal to accept proper delivery) or five (5) days after mailing, provided that
anyy notice that is received affer 5-p.m. on any day or on any weekend or holiday will be
deemed to have beer received on the next succeedmg business day. Notices must be
,addressed as follows:

To the City: : Mayor's Office of Housmg . s
e - - 1South VanNess Avenue, 5% Floor N
.. San Francisco, CA 94103
Aﬁ:n DIISC'[OI'

" To Borrower: - Booker T. Washington Community Service Center .
: 800 Presidio Avenue '

" San Francisco, CA 94115

Attn: Executive Du‘ector '

. WithaCopyto:- - Luce, Forward,. Ham.llton & Scnpps LLP
(which shall not ‘121 Spear Street, Suite 200
constifite notice) San Francisco, CA 94105
o Attn: Alice Suet Yee Barkley, Esq.

or any other address aparty designates from tt[me: to time by Wntten notzce sent to the
- other party in manner set forth in ﬂ:us SE}CHDD_. :

212 Reqmred Netlces Borrower agrees to prowde notice to the City in

" accordance with Section 21.1 of the occurrence of any change or circumstance that:

" (a) will have an adverse effect on the physical condition or intended use of the Project; or
~ (b) will have a material adverse effect on Bon*ower s operation of the’ Property or abzhty :
to repay the Loan. - ‘

L0
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ARTICLE 22 HAZARDOUS SUBSTANCES.

. 221 Borrower's Representations.. Borrower represents and warrants to the City
that, to the best of Borrower's actual knowledge, without independent investigation or ‘
inquiry as of the Agreement Date, the following statements are true and correct except as
disclosed in the Phase I report completed January 2007, by All West or otherwise in o
writing: - (2) the Site is ot in violation of any Environmental Laws; (b) the Site isnot .
now, nor has it been, used for the manufacture; use, storage, discharge, depostt,

- .transportationl or disposal.of any Hazardous Substances, except in limited quantities
custornarily used in residences and offices and in compliance with Environmental Laws;
(¢) the Site does not consist of any Jandfill or contain any underground storage tanks;

(d) the improvements on the Site do not consist of any asbestos-containing materials or -
building materials that contain any other Hazardous Substances; (e) no release of any
" Hazardous Substances m the improvements on the Site has occnrred or in, on, under or
_ about the Site; and (f) the Site is not subject to any claim by any Governmental Agency

* or third party related to any Environmeéntal Activity or any inguiry by any Governmental
Agenoy (including the California Department of Toxic Substances Control and the
Regional Water Quality Coritrol Board) with respect to the presence of Hazardous
Substances in the improvements on the Site or in, om, under or about the Site, or the
misration of Hazardous Substances from or to other real property. '

222 - Covenant. Unless the City otherwise consents in writing, at all _timés from.

and after the date of this A greement, at its Sole expense, Borrower must: (a) comply with

all applicable Environmental Laws relating to the Site and the Project, and not engage in
 or otherwise permit the occurrence of any Environmental Activity in violation of any

- applicable Environmental Laws or that is not customary and incidental to the intended - "
use of the Site, provided that nothing contained in this Section will prevent Bomrower
from contesting, in good faith and by approprniate proceedings, any interpretation or
application of Environmerital Laws; and (b) deliver to the City notice of the discovery by
Rorrower of any évent rendering ary representation contained in this Section incorrect in
. any respect promptly following Borrower's discoverys L

ARTICLE 23 INDEMNITY. )
.23.1 Bormower's Obligations. Borrower must Tndemnify the City and its

respective officers, agents and employees (individually or collectively, an "Indemnitee’)

against any and all Losses arising out of: (a) any default by Borrower in the observance

- or performance of any of Borrbwer's obligations under the City Documents (including

thase covenants set forth in Article 22-above); (b) any failure of any representation by

- Borrower to be correct in all respects when made; (c) injury or death to persons or T

" - damage to property or other loss ocourring on or in comhection with the Site or the

Project, whether causéd by the negligence or any other act or omission: of Borrower or
_any other person or by negligent, faulty, nadequate or defective design, building, -

construction, rebabilitation or maintenance or any other condition or otherwise; (d) any -
" claim of any surety in connection with any bond relating to the construction or '

29
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) 'Jrehabﬂﬁanon of any improvements or offsite J.mprovements (e) any clamm, demand cr
cause of action, or any action or other proceeding, whether meritorious. or not, brought or
asserted against any Indemnitee that relates to or arises out of the City Documents, the-
Loan, the Site or the Project or any transaction contemplated by, or the relationship

‘ between Borrower and the City or any-action or inaction by the City under, the City
Documents (f) the occurrence, before the explranop of the Compliance Term, of any.
Envifonmen‘rai Activity or any failure of Borrower or any other person to comply with ail
applicable Environmental Laws relating to the Project or the Site; (g) the occurrence, '
after the Compliance Term, of any Environmental Activity resulting directly or indirectly
from any Environmental Activity occurring before the Complance Term; (h) any liability
of any nature arising from Borrower’s contest of or-relating to the application of any

-Law, including any contest permitted under Sections 9.1, 18.1 and 22.2; or (i) any claim,
demand or cause of action, or any investigation, inquiry, order, hearing, action or other .
proceeding by or before any Governmental Agency, whether meritorious or not, that
directly or indirectly relates to, arises from or is based on the occurrence or allegation of
any of the matters described in clauses (a) through ¢h) above, provided that no
Indemnitee will be entitled to indemmification under this Section for matters caused
solely by its own active negligence or willful misconduct. Tn the event any action or- ,

© proceeding is brought against an Indemnitee by reason of a claim arising out of any Loss

for which Borrower has indemnified the Indenmitees, upon written notice, Borrower

_ must answer and otherwise defend the action or proceeding using counsel approved in

writing by the Indemnitee at Borrower's sole expense. Each Indemnitee will have the .

right, exercised in its sole discretion, but without being required to do so, to defend,

adjust, settle or compromise any claim, obligation, debt, demand, suit or judgment
agammst the Indemnnitee in connection with the matters covered by this Agreement. The
provisions of this Section will survive the repayment of the Loan andfor termination‘of
this Agreement _

23. 2 No Lmtatlon Borrowers obhgatmns under Sectmn 23. 1 are not ll.mzted
by the insurance requirements under this A greement. : : :

- ARTICLE 24 GENERAL PROVISIONS

241 Subordmahon The Deed of Trust may be subordinated to other ﬁnancmg'
secured by and used for development of the Project (in each case, a "Senior Lien"), but
only cn condltlon that aﬂ of the followmg conditions are satlsﬁed

(a) " All of the proceeds of the proposed Senior Lien, less any
_ transaction costs, moust be used to provide acqmsmon, construction and/or permanent
' ﬁnancmg for the Proj ect. -

® The temms of the proposed Senior Lien and any subordmaﬁon
Agreement must be reviewed and approved by MOH and approved as to- fonn by the ley
Attomcy s Oﬁce .

©auU

1118



, . (g The proposed lender (each, a "Seﬁior Lender") must be a state or
. federally: chartered financial institution, a nonprofit corporation or a public entity that is.

not affiliated with Borrower or any of Borrower's affiliates, other than as a depositorora -
lender. ‘ o b ' : '

_ (d) - Borrower must demonstrate to MOH's reasonable satisfaction that
subordination of the Deed of Trustis necessary to-secure adequate acquisition, ‘
~ construction, rehabilifation and/or permanent financing to ensure the viability of the -
Project, including the operation of the Project as affordable housing,-as required by the
_ City Documents. To satisfy this requirement, Borrower must provide to MOH, in '

- addition to any other information reasonably required by MOH, evidence demonstrating
that the proposed amount of the Senior Loan is necessary to provide adequate acquisition,
consﬁuoﬁon,.rehabﬂitaﬁon and/or permanent financing to ensure the viability of the

Project, and adequate financing for the Project would not be available without the

-, proposed subordination.

S (e The subordinatjon agreement(s) must be structured to minimize the
risk that the Deed of Trust would be extinguished as a result of a foreclosure by the
Senior Lender or other holder of the Senior Lien. To satisfy this requirement, the
subordination agreement must provide the City with adequate rights to cure any defauits -
by Borrower, including: (i) providing MOH or its successor with copies of any notices of
default at the same time-and in the same manner a§ provided to Borrower; and o
(ii) providing the City with a cure perfod at Jeast equal to that provided to Borrower 10
cure any default. . . ' ' :

: . (ﬂt " The subordination(s) deseribed in this Séction may be effective
only during the original term of the Senior Loan and any extension of its term approved
. in wrifing by MOH. ‘ : ST :

(gy No subordination may limit the effect of the Deed of Trust before a
foreclosure. S S . '
‘(h)  Followng review and approval by MOH and approval as to form -
by the City Attorney's Office, the Director of MOH or his/her successor or designee will
be auwthotized to executs the approved subordination agreement without the necessity of
any further action or approval. : S ‘

7472 No Third Party Beneficiaries. Nothing contained in this Agreement, nor
any act.of the City, may be interpreted or construed as creating the relationship of third
. party beneficiary, limited or general parinership, jomnt venturs, employer and employee,”
or principal and agent between the City and Borrower or Rorrower's agents, employees of
. comtractors. . ' ‘ S -

o 243 NoClaimsby Third Parties.. Nothing contained in ﬂ:us Agreeﬁent creates
. or justifies any claim against the City by any person of entity with respect to the purchase
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. of materials, supplies or equipment, or the furmshmg or the perfomlance of any work or

services with respect to the Predevelt)pment Activities of the Project. Borrower must
include this requirement as a provision in any contracts for the Predevelopment Activities
of the Proj ect.

) 244 Entire Agreement. This Agreement and its Exhibits incorporate the terms -
of all agreements made by the City and Borrower with regard to the subject matter of this

Agreement. No alteration or variation of the terms of this Agreement will be valid unless

~ made in writing and signed by the parties herefo. No oral understandings or agreements -
not incorporated herein will be binding on the City or Borrower.

24.5 * City Obligations. The City's sole obligation under this Agreement is _
limited to providing the funds as described in this Agreement, up to the Funding Amount.
Under no circumstances, including breach of this Agreement will the City be liableto
" Bomrower for any special or consequential damages ansmg out of actions or fallure to act
by the City in connection with any of the City Documents '

24.6 Berrower Solely Resnonmble. Boirower has the right toexércise fiil
control of employment, direction, compensation and discharge of all persors assisting in
the performance contemplated under this Agreement. Borrower is solely responsible for:
" (a) its own acts and those of its agents, employees and contractors and all matters relating
. to their performance, including compliance with Social Security, withholding and 21l -
other Laws governing these matters and requiriﬁg that contractors include i each
contract that they will be solely responsible for similar matters relating to their -
employees; (b) any losses or damages incurred by Borrower, any of its contractors or.
subcontractors and the City and its officers, representatives, agents and employees on
account of any act, error or omission of Borrower in the performance of this Agreement
- or any other City Document and the Predevelopment Activities of the Project; and (c) all
costs and expenses relating to Borrower's performance of obligations under the City -
Documents, the delivery to the City of documents, information or items under or in
connection with any of the City Documents and taxes, fees, costs or othér charges -
payable in connection with the execution, delivery, filing atldf or recordmg of any Clty
: Document or document reqmred under any City. Document. -

] 24 7 No Incons1stent AEIeements BOI‘J.”OWCI warrants that it has not executed
and will not execute any other agreement(s) with provisions materially conh‘adlctory orin
. opposition to the provisions of this Agrecment

248 Inconsistencies in City Docurnents. In the event of any conflict between
the terms of this Agreement and any other City Document, the terms of this Agreement
*control unless otherwise stated; provided, however, that any prowsmn in this Ag:eement

in conflict WIth any Law wiill be mterpreted subject to that Law.

24.9 - Governing Law. 'Ihs Agreement is govemed by Cahfomla Iaw without
regard to its choice of law rules.

j.z. .
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24.190 Joint and Se\-feral Liébilitv. I_fBorrbwe; consists of more than one be:son _
or entity, each is jointly and severally liable to the City for the faithful performance of
this Agreement. T S . S _

_ 24.11 Siccessors. Except as otherwise limited herein, the provisions of this
- Agreement bind and inure ta the beneft of the undersigned parties and their heirs,’
executors, agministrators, legal representatives, SUCCESSOIS and assigns. This provisien
" does not relieve Borrower of its obligation under the City Documents to obtain the City's
- ‘prior written consext to any assignment or other transfer of Botrower's interests in the
Loan, the Site or the ownership interests in Borrower. : :

7412 Aftomeys Fees. If any legal action is commenced to enforce any of the

tarms of this Agreement or rights arising from any party's actions comecﬁon,with this’
" Agreement, the prevailing party will have the right to recover its reasonable attorneys'
fees (including allocated fees of the City Attormney's Office) and: costs of suit from the
. other party, whether incurred in a judicial, arbitration, mediation or banktuptcy

' 'procecding'_or on appeal. For the purposes of this Agreement, reasonable fees of ‘

attorneys in the City: Attorney's office will be based on the fees regularly charged by .
_private attorneys with the equivalent number of years of experience in the subject matter -

of law for which the City Attorney's services were rendered, who practice in the City of

San Francisco iivlaw firms with approximately the same riumber of agforﬁeys as
~ employed by the City Attorney's Office. An award of attorneys' fees and costs will bear -
" interest at the default rat under the Note from the date of the award until paid.

2413 Severability. The invalidity or unenforceability of any one or more

pIovis ions of this Agreement will in no way.affect any other provision. -

L 34.14 Time. Time is of the essence in this 'Agr‘eenient. Whenever the dat_e on
. which an action must be performed falls cn a Satarday, Sunday or federal holiday, the :

date for performance will be deemed to be theé next succeeding business day.

' 24.15  Pusther Assurances. BOITOWeT agrees to: (a) pursue in an effective and
continuous. manner; {b) use best efforts to achieve; and {c) take all actions reasonably .
required by the City from time to time to confirm or otherwise carry out the purpose of
this Agreement. - ‘ , o _—

7416 Binding Covenants. The provisions of the City Documents constitute
covenants running with the land and will be binding upon Borrower. and Borrower's
. cucoessors and assigns, and all parties having of acquiring any right, title or interest’in
" whatever form, including Jeasehold interests (other than Tenants and approved

commercial tenants), in or 0 any part of the Site, except that the same wﬂl_'termiﬁate_ and
. become void automatically at the expiration of the Compliance Term of this Agreement.
. " Any attermpt to transfer any right, title or interest in the Site in violation of these = '
covenants will be void. | : S :

272 .
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2417 Consent. Exceptas expressly prov1ded otherwise, whenever consent or -
approval of a party is required in any City Document, that party agrees not to withhold or
delay its consent or approval unrea,sonably - ;

24. 18 Countem . This Agreement may be executed in any number of -
" counterparts all of which Wﬂl eonstltute but one agreement.

24. 19 Borrower s Persomrel ‘The PrOJeet shall be mplemented only by
competent personnel under the drrectlon and superwsron of Borrower. - -

24. 20 Borrower s Board of Drrectors Borrower shall at all times be governed
by a legally. constituted and fiscally responsible board of directors. Such board of -
directors shall meet regularly and maintain appropriate membershrp, as established in
‘Borrower’s bylaws and other governing documents, and shall adhere to applicable
* provisions of federal, state and local laws governing nonprofit corporations. Borrower’s
board of directors shall exercise such over51ght responsibility with regard to this
* Agréement as is nécessary to ensure full and prompt performance by Borrower of its
. obhgatrons under thls Agreement.

: 24.21 City's Recourse. The Crty s Técourse agamst Borrower foHowmg an Bvent
of Default 18 limited as set forth more spec1ﬁea11y in the Note.

2422 Exhrbrts The fo]lowmg exb1b1ts are a.ttached to this Agreement and
- meorporated by reference: :

- EXHIBITS )

"A - Schedules of Income and Rent Restrictions ' ;
B-1 . Table of Sources and Usés of Funds B-2 | Intentionally Deleted
_B- 3 Intentionally Deleted - "y
Tenant Income Certification :
" First Source Hiring Requirements and Numencal Goals
. Govermnmental Requirements
Insurance Requirements '
Lobbying/Debarment Certrﬁeah on ) Form
- Intentionally Deleted

'mQMMUO

ARTICLE 25 PARTIAL RELEASE.

25.1 . Partial Release. City aekuowledges that the Borrower will cause a
" subdivision to the Site to create a housing parcel (the “Housing Parcel™), for the Project
and a community center parcel (the “Community Center Parcel”), for the community
center, with common areas. Notmthstandmg anythmg contained in the City Documents
to the contrary, City agrees to relezse and reconvey the lien of the Deed of Trust on

Borrower’s fee interest in Community Center Parcel (the “Partial Release™), upon written

Y. I
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request of the Borrgwer, and subject to Borrower's satisfaction of 2l of the followmg
conditions prior to Of contemporaneously with -recordation of the mstrument of Partlal

* . Release:

(a) _ A fmal subdmsmn map or parcel map (the “Map”) shall have been .
prepared and approved in writing by the San Francisco Depariment of Public Works and
each. govarnmental or quas1»govemmenta1 agency having 3unsd1ct10n over the S1te and
the Map shall have been duly recorded

(b) - City Iecewes an endorsement to- the, Title Pohcy insuring the -

) contmued pnonty of the lien of the Deed of Tmst for the full ammmt of the Loan;

o ~ (c)‘ ~ Borrower shall have prov1ded such evxdence as City ‘may
reasonably requue that all conditions to the Pamal Release have been saﬁsﬁed or Wﬂl be
saﬁsﬁed contemporaueeusly Therewﬁ:h : _ . ) ‘

(d) Borrower shall pay all expenses Ie}ati:ug to the Partial Reieaéé aﬂd )
the 1ssuance of the endorsement to the Title Policy; : : S

f(e) the Spemal Use D1str1ct Leglslatlon has been approved by the Clty,

X . (f)  there is. 10 uncured default Or. poten‘aal Event of Default by
Borrower under the City Documnents; and . . _

- (g - the Community Center Parcel is bemg used for commercial, and
" not residential, purposes; and- » .

: (h) Borrower  has prowded City with sufficient evidence
_ 1dem0nstratmg that the Loan has not be. used to benefit the Commumty Centea: Parcel. '

[ Signatures follow on  next page]
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IN WITNESS WI—]ERBOF the parties hereto have executed thts Agreeme:nt at San
Francisco, Califomla as of the da.te first ‘wntten above. .

. THE CITY: .
CITY AND COUNTY OF SAN .
FRANCISCO, a municipal coiporation .

" By

BORROWER

| ‘BOOKER T. WASHINGTON COMMUNT[TY
SERVICE CENTER, '
- a Cahfomla nonproﬁt public benefit corporaﬁon

- Gavin Newsom - By:
-~ Mayor - Name:
' Title:
By: - By:
Douglas Shoemaker. ‘ Name: _
~ Director, Mayors Office of Housmg Title: __

APPROVED AS TOFORM:

DENNIS J. HERRERA

City Attorney
By :
~ Evan Gross- ‘
Deputy City Attomey

36
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XIEIIBIT A
Schedules of Income and Rent Restrictions

1. Income and Rent Resfrictions. Mammum rent is 30 % of maximom income level. .
A o nc‘nﬂ m ﬂ-nc &A rn—pfhmpnf ‘ﬂ'u:h term "n‘l‘mhﬁpﬂ Tpnnnf" 11‘\r‘1‘l'|(:|PQ 2a h ?lfP‘OT\TV ('\'F TPT‘I?IT'IT_',

 included below:

. ‘_ﬁnit Sizer No. of | Maximum Inc;)me Leve_i

Units
.| TAY: | 24 1 50% of Median Income-
| Affordable |13 50% of Median Income
Studio .. I
‘Affordable |11~ |60% of Median Income.

Stadio
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EXHIBITB-1
Table of Sources and Usesr of Funds

Exhibit B-1
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Intentionally D_det‘?‘d ;

Exhibit B-2
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" EXHIBIT B-3

Intentionally Deleted B

. ExhibitB-3 .

1128



 EXHIBITC

Tenant Tncome Certification Form -

(Tobe attached) -

- "‘ A Tt
RITeTrT
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- EXHIBITD

Iﬁtentionall'y' Del eted

EXibitD -
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EXEIBIT E

o Intentionallv Deleted
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. EXHIBITF
~ Insurance Requirements -

‘ Sub_] ect.to approval by the City's Risk Ma_nager of the insurers and pohcy forms,
" Borrower must obtain and miaintain, or cansed to be maintained, the insurance and bonds as set
- forth below throughout the Compliance Term of this Agreement at no expense to the Clty“

1. . Borrower Contractors

©(a) to the extent Borrower or its contractors and subcontraetors have .
"employees” as defined in the California Labor Code, workers' compensation insurance with
- employer’s liability limits not less than One Million Dollars ($1,000,000) each aceident [Risk
Manager W1ng to reduce to $500, OOO only if necessary, dependmg on risk]; ,

o ‘ (b) commercml general hability insurance, with limits set forth below
* combined single limit for bodily injury and property damage, inchiding eoverage for confractual

~ lability; personal injury; fire damage legal liability; advertisers' liability; owsers' and

- contractors' protective Hability; broad form property damage explosion, collapse a.nd
- '.underground (XCU) products and completed 0perat10ns as follows

: (1) not less than Orme Mitlion Dollars ($1,000 000) each o occurrence
_ before the start of deOhﬁOD/COHSfI’HCﬁOﬂfIBh&blht&ﬂOH if the Szte is unoccupied;

' (1) . not less than Two Mﬂhon Dollars ($2 000 OOO) each occurrence at
all times durmg demohﬁon/eonstmctlonjrehab1htat1011 and occupancy of the Slte/ongomg '
0peraﬁons of the Project; :

, -(c)  business automobﬂe hablhty insurance, with limits not less than One
Million Dollars ($1,000,000) each occurrence, combined single limit for bedily injury and
property damage, including owned, hired and non—owned auto eoverage as applicable;

. : (d) professmnal liability insurance for all architects employed in connection
. with the Pro;eet, with limits nof less than One Million Dollars ($1,000,000) (or, in the case of
any other professmnals $1,000,000) each claim with respect to negligent acts, errors or

- omissions in connection with professional services fo be provided in connection with the Préject.
+ Any deductible over F1fty Thousand Dollars (350 OOO) each clau:a must be reviewed by Risk
Management; and . _

: . (&)  ablanket ﬁdehty bond eovermg Borrowers officers and employees
against dishonesty with respect to the Funds; in the amount of Seventy Five Thousand Dollars -
($75,000) each loss, with any deductible not to exceed Five Thousand Dollars ($5,000) each Ioss,
meludmg the Clty as additional obligee or loss payee. : :

ot To

Tiaalos
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- 4. .. General Requirements.

,  (a) - General and automobile liability policies of Borrower, contractors,
commercial tenants and properiy managers must include the City, including its Boards,
commissions, officers, agents and employees, as an additional insured by endorsement
acceptable to the City. | : I ‘

o (b)  Allpolicies required by this Agreement must be endorsed to provide no
" less than thirty (30) days’ written notice to the City before cancellation or intended non-renewal
- is effective. o o e - '

: (o) With tespect to any property msurance, Borrbwer hereby waives all i ghis '
of subrogation against the City 1o the extent of any loss covered by Borrower's insurance, except
to the extent subrogation would affect the scope or validity of insurance.- '

: '(d)  Approval of Borrower's insurance by the City will not relieve or decrease
© the lability of Borrower under this Agreement. o :

{e) Amy and-al} insurance policies called for herein niﬁst contain a clause
- providing that the City and its officers, agents and employees will not be lizble for any required
premius.. S ‘ . - ' ' B

. " (f) © TheCity reserves the right to require an increase i INSUrance CovErage in - .
{he event the City determines that conditions show cause for an-increase, unless Borrower |
demonstrates to the City’s satisfaction that the increased coverage 18 commescially unreasonable
and unavailable to Borrower. S S : '

‘ (gj' All liability policies must provide that the insurance is primary to zny
" other insurance available to the additional insureds with respect to claims arising out of this
+ “Agreement, and that msurance applies separately to each insured against whom claim is made or -

suit is brought and that an act of omission of one of the named insureds that would void or
-otherwise reduce coverage will not void or reduce coverage as to any other insured, but the
inclusion of more than one insured will not operate to increase the insurer's limit of liability.

() Any policy in a form of coverage that includes a general annnal aggregate
limit or provides that claims investigation or legal defenge costs are included in the general
_annual aggregate limit must be in amounts that are double the occurrenice or claims limits
specified above. | S o -

. ()  Allclaims based on acts, omissions, injury or damage occurring or arising

m whole or in part during the policy period must be coversd. If any required insurance is
provided under & claims-made policy, coverage must be maintained contimiously for a period.
ending no less than thies (3) years after recordation of a notice of completion for builder's risk or

the Compliance Term for general liability and property insurance.

ExhibitE'

‘Page 2
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§)] | Borrowet must pfovide the City with copies of .endorsements for cach
required insurance policy and meke each policy available for inspection and copying promptly
upon request. S _ :

Exhibit F

Page 3 _
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- EXHIBITG
' Lobbying/Debarment Certiﬁc;étiou Form

The undersigned certifies, to the best of his or her knowledge and belief, that:

.. No federal appropriated funds have been paid or will be paid, by or on behalf of the
" undersigned, to any person for influencing or attempting to influence an officer or employee
of any agency, a member of Congress, an officer or employee of Congress, Or an employee
of a member of Congress in connection with the awarding of any federal contract, the making
of any federal grant, the making of any federal loan, the entering into of any cooperative
agreement and the extension, contination, rénewal, amendment or modification ofany -
federal contract, grant, loan or cooperative agreement. o

2. Tf any funds other than federal appropriated funds have been paid or will be paid to any.
person for influencing or attermnpting to influence an officer or employee of any agency, a
member of Congress, an officer or employee of Congress or an employee of a member of
Congress in connection with this federal contract, grant, loan or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclesure of Lobbying
Activities,” in accordance with its instructions. S o o

This lobbying éerﬁﬁcétfdnh is u material representation of fact upon which reliance was placed
when this trensaction was made or entered into. Submission of this certification is a prerequisite”

. for making or entering into this transaction imposed under Section 1352, Title:31, U.S. Code.

. Any person who fails to file the reguired certification shall be subject to a civil penalty of not less
than §10,000.and not more than $100,000 for such failure. B o

3. Neither the undersigned nor its principals is listed by the General Services Administration as
debarred, suspended, ineligible or voluntarily excluded from receiving the Funds onthe

Agreement Date: The undersigned will review the list to ensure that any contractor or

: subcontractér who bids for a contract in excess of $100,000 is not debarred, suspended, _
ineligible or voluntarily excluded from participating in federal programs and activities and
will obtain the certification of each confractor or subcontractor. whose bid is accepted that
such contractor or subcontractor is not debarred, suspended, ineligible-or voluntarily

- excluded from participating in federal programs and activities. -

Borrower: -
Booker T. Washington Commu’xﬁj’cy Service Center

Name:

, Title:

Date:

. EshibitG
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CEXHIBITH - -

Intentionally Deleted

Exhibit H

1136



- ATTACHMENT E: MOTION NO. 18340 (EIR'CER:[IFICATION)-
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m

AN FRANCISCO.
PLANNING DEPARTMENT

Planmng Commlssmn Motion No 1 8340
‘ HEARING DATE: Apnl 28,2011

| HemringDafe  April 28, 2011

Case No.: . 2006.0B6EE ‘
Project Address: 800 Presidio Avenue
- Zoning: " EM-1
Height{Bulk: - 40-X
. Blodk/lok . 1073/13 - '
- Project Sponsor:  * Equity Community Builders, LLC
Co38 Keyes Avenue, Suite 201

San Francisco, CA 24129

*Spomsor Contact: . Alice Barkley, Esq. - (415) 356-0970
.. Staff Contact: Michael facinto - (415) 5?5-9{333 '
C - rmd'[aei;amt@sfggv org.

ADGPTING FINDINGS RELATED TO THE CERTIFICATION OF A FINAL ENVIRONMENTAL IMPACT
_REPORT FOR THE PROPOSED BOOKER T. WASHINGTON COMMUNITY CENTER MIXED-USE
PROJECT AT 800 PRESIDIO AVENUE. THE PROJECT ENTAILS DEMOLITION OF AN EXISTING
12,600-5QUARE-FODT COMMUNITY CENTER AND CONSTRUCTION OF ;A 55-FODT-TALL,
68,200-SQUARE-FOOT BUILDING CONTAINING 20,725-SQUARE FEET OF COMMUNITY CENTER
AND GYMNASIUM SPACE AND 32,021-SQUARE FEET OF RESIDENTIAL SPACE ON ITS-UPPER
FLOORS. THE.HOUSING COMPONENT OF THE PROJECT WOULD CONTAIN 50 AFFORDABLE
HOUSING UNITS FOR EMANCIPATED FOSTER YOUTH AND HOUSEHOLDS ON TS UPPER LEVELS
AND 21 -OFF-STREET PARKING SPACES IN A BASEMENT GARAGE. THE PROJECT. REQUIRES
AMENDMENTS TO THE PLANNING CODE THROUGH THE .ESTABLISHMENT OF A “PRESIDIO-
' SUTTER AFFORDABLE HOUSING SPECIAL USE DISTRICT” TO ADDRESS A REGLASSIFICATION

OF THE SITE'S 40-FOOT. HEIGHT LIMIT TO 55 FEET-AND TO INCREASE THE RESDIENTLAL DENSITY .

BEYOND: PERMITTED LIMITS ESTABLISHED BY THE PLANNING CODE, WHICH WOULD REQUIRE

APPROVAL BY' THE BOARD OF "SUPERVISORS. THE PROJECT WOULD ALSO REQUEST

EXPETIONS TO FLANNING CODE PROVISIONS RELATED.TO STREET TREES, REAR YARD,
USABLE 'OPEN SPACE AND DWELLING UNIT EXPOSURE THROUGH A PLAHRNED UNIT
DEVELOFMENT (PUD) SUBJECT TO APPROVAL BY THE PLANNING COMMISSION,

MOVED that the San Francisco P}anmng Ccmm.lssmn (hereinafter “Commission”) hereby"

.,CERTIFIES the' Final Environmental Impact Report identified as Case No. 2006 OSGBE at
- "800 Preszdm Avenue (heremafter "Project”), based upon the follomng fmdmvs

1 The City and County of San anczscn actmg through the Planmng Department ma'exrla'_fter. .
'Department $] fulﬁlied all procedural ra:[umernents ‘of the California Environmerttal Quahty

Ch 541032478

’ Recap’ﬁuﬂf

1650 Missioa St
" Sufle 400 '
" San Frangisch,

415.558.6378,

Bt
415.558.6409

~ Planning”

Irformation:

| 415.5586377

T STPETG oTg
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Mo‘k[on No. 18340 .
Hearing Date! Apnl 28, 2011

“Act (Cal. Pub Res. Code Secl:cn 21000 ef seq. herema{-ter "CEQA”) the State CEQA .

Mridemlinne f{"-—.l "&.’7'“.:11. e Title 1’41 Cn..—-l-\.-;“ Lm atar.af X \‘_“:‘_wmftc‘ "T‘T.'r'\A C"}d"‘ nnr”}

oA e LELMES S RS

-and Chap’ter 31 of the Sant Franmsco Administrative Code (heranafter ”Chapter 317).

A. The Department dete:mmed that an Enwrormmle Impact Revort (heremafter ’E}R”}.

- Was rr:qmred and ‘provided public notice of that detenmination by publication I ina
,newspapar ngemaralcu‘culatlon on Maxch 8, 2008.

- B.- On June 23, ?.010 the Depa:rhnent pubhshed the Dmft Envlronme:mal T.mpact Report

(heremaiter ~DEIR") and provided public notice in a newspaper of ganeral circilation of
. the availability of the DEIR for public review and comment and of the date and time of the

. Planning Commission public hearing on the DEIR; ﬂns nohce was malled to the .

Deparhnant’ 5 list of persons requestmg such notice.

© ¢ Notices of avaﬂabﬂlty of the DEIR and of the datf: and time of the pubhc hearmg were

B Posted near ’che pro}ects:ate by Deparl:menf: staff on June 23, 2010.
D.” On Tune 23, 2010 ccrp1es of the DEIR weie mailed or othenmse dehvaed to a hst of
. persons requ&hng it, to those noted ont the distribition st in the DEIR, to adjacent

’ _' properiy OWners, and to govmlmenf: agencies, the latter both’ dn:ectly and th:rcugh the "

szte Cleannghuuse.

E. otice of Complehon was filed with” the State Sec:etaly of Resources via the State -

Cilearmghouse on }une 22, 2010

The Commission held a duiy adverhsed pubhc hea:mg on said DEIR on August 5, 2010 at
'which dpporturity for public comment was given, and public comment was recaved on the

L DEIR. The panod for accePl:am:e of writteny commen‘is ‘ended on August 10, 2010,

'l‘he Department prepared respornses o commeni's orl mmonmental issues recewe& at the

pubhc héazing and in writing during the 48-day pubhc review pmod for the DEIR, pxepared .
Tevisiohs to the text of the DEIR in response to comments received or based on addidonal
~ information that became zvailable during the pubhc review period, and- corrected exrors in
the DEIR. This material was presented in @ Draft Comments and Responses document,
Pubhshed on Apnl 14, 2011, distributed to- the Commzssmn and all parhes who commiented .

on the DEIR, ‘and made avmlable to othe:rs uport request at the Deparbnmt

A Final Enmnmen’cal Fmpact Report hat been prepa:ed by the Department, cunsxstmg uf the
Draft Envzrﬁnmental Impact Keport, any consultations and ‘comments received during the

" review process, any addruonal mfcmahun that bacame avaﬂable, and the Comments and

: Regponses domzment

Project Envzrommtal Fmpact Report files have been made avaﬂable for review by the

Cormmission and the public These files are availzble for pubhc review at the Depa:hnent at.

1650 Mission Street, and are part of the record before a.he Corm.mssmn.

* CASE NO.2006.0868E
. 800 Fresidio Avenugz

H ¥

T S
T AMNAFIG DEPRRTMENT |
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. Motion No. 18240 : - o o - CASE NO. 2006,0868E
Hearing Date: April 28,2011 . - o . : 800 Presidio Avenua -

- 6. OnApril 28, 2011, the Commission rev:ewed and consadered the Final Enmunmental [mpact
' Report and hereby does find that the contents of said report and the prccedures through
which the Final Environmental Impact Report was prepared, publmzed and reviewed
comply with the provisions of CEQA, the CEQA Gmdelmes and’ Chapter 31 of tha San
Francisco Admu-ust{ahve Code.

7 Subsequent to publication of the Dra.ft EIR, the pro]ect Sponsor propused minor modzﬁcabans
to the project in response to public comment. These changes are described as the “Modified
. PIO]&C‘t’ ‘and are included in the Final Envxronmental Impact Report (see Section C of the

" Comments and Responses document)

8. The PIa.m:mg Commission hereby. dos ﬁnd that the Final Envn'onmental Impact Report
-concermng Case File No. 2006.868E - Booker T. Washington Commumty Center Project
reflects the independent judgment and analysis of the City- and County of San Francisco, is
adequate, accurate and ob)acuve, and that the Comuments and Responses docurment contairis
' no sighificant revisions fo the DEIR, and hereby does CERTIFY THE COMPLETION of said
_ Final Env:ronmental Inpact RePort n comphance with CEQA and the CEQA Gmdehnes L

- 2. -The Comm1ssmn, in cerhfymg the ccmpleﬁon of said: Final Envm:mmental Impact Repo:t,
' hezeby does find that the project described in the Environmental Impact Re:port:

A WII have a prcgect specific significant effect on the erm:onmmt related o the demoh’ncn T
of the existing Booker T. Washingfor Commuriity Center building, cons1dered a potenttal
hlstoncal resource for purposes of the CEQA analymr and )

B. Will have a mguﬁcant effect on the environment in that it would contribute constderably
to an advérse cumulative impact on” historic . architectiral - resources idenfified for
purpaoses of the CEQA analysis within the context of the Wesfern Addition neighborhood.

I hereby certify that the foregomg MDtiOI‘L was ADOPTED by the Fiannmg Comrmssmn at n‘s
 Tegular meeting of Apn.l 28,2011 .o o '

. LmdaAv:ry
Commission S
’ AYES: * Antonini, Bordon, Mig'uel, More, Clague, Sugayﬁ
‘NOES: S .
RECUSED: - Fong
ADOPTED: ~ April 28,2011

PLANNING DEDARTMIENT

1140



ATTACHMENT - RESOLUTION NO. 18341 (CEQA FINDINGS).
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SAF\E FRANCISCO-
PLAHN!NG BEP&R’FMENT

Plannmg Comm:ssmn - |

T : . Sk Franeisee,
Text Amendment/Rezoning - = = S,
Resolution No. 18341 L e
HEARING DATE APRIL 28, 2011 . o o '

' o | : ' | 415.550,8408

Date: © April28, 2011 | o B Pinting

Casz No.:’ 2006.0868TZ . - . Informaion:
T - 4tEsETT

Project Address: ~ 800 PRESIDIO AVENUE
 Current Zoning: - RM-1 (Residential, Mixed, Low-Density)
. ' 40-X Height and Bulk District
" Proposed Zoming:  Presidio-Sutter Special Use District
' RM-1 (Residential, Mixed, Low-Density)
40-X/55-X Height and Bulk District -

* Block/Lot: - 1073/013
- Project Sponsor: ~ Booker T. Washington Commumty Semce Center
- 800 Presidio Avenue

o San Frmmsco, CA 94115
Sponsor Contact: ~ Alice Barkley, Esq. - (415) 3564635
Staff Cortact: Glenn Cabreros — (415) 558-6169

glenn.cabreros@sfeov.org

4

ADOPTING ENVIRONMENTAL FINDINGS RELATED TO THE PROPOSED BOOKER T.

- WASHINGTON COMMUNITY SERVICES. CENTER MIXED-USE PROJECT AT 800 PRESIDIO
AVENUE. THE PROJECT INCLUDES DEMOLITION OF AN EXISTING 12,600-SQUARE-FOOT
COMMUNITY CENTER AND CONSTRUCTION OF A 55-FOOT-TALL, 68,206-5QUARE-FOOT

. BUILDING CONTAINING 20,726-SQUARE FEET OF COMMUNITY CENTER AND GYMNAS[UM
SPACE AND 32,684-SQUARE FEET OF RESIDENTIAL SPACE ON ITS: UPPER FLOORS. THE
HOUSING COMPONENT OF THE PROJECT WOULD CONTAIN UP TO 50 UNITS OF

. AFFORDABLE HOUSING UNITS AT ITS UPPER LEVELS AND 21 OFF-STREET PARKING .
'~ SPACES IN A BASEMENT GARAGE; AND RECOMMENDING THAT THE BOARD. OF
SUPERVISORS APPROVE A PROPOSED ORDINANCE TO AMEND THE PLANNING-CODE BY
ADDING SECTION 249.53 CREATING THE PRESIDIO-SUTTER SPECIAL USE DISTRICT; TO

'AMEND SPECTAL USE DISTRICT ZONING MAP SHEET SU¢3. TO INCLUDE THE PRESIDIO-
SUTTER SPECIAL USE DISTRICT; AND TO AMEND, THE HEIGHT AND BULK LIMIT FROM 40-X
TO 40-X/55-X ON HEIGHT AND BULK LIMIT ZONING MAP SHEET HT03 FOR THE PROPERTY
AT 800 PRESIDIO AVENUE, LOT 013 IN ASSESSOR'S BLOCK 1073 WITHIN THE RM-1
(RESIDENTIAL, MIXED, LOW-DENSITY) DISTRICT, AND TO MAKE AND ADOPT
ENVIRONMENTAL FINDINGS AND FINDINGS OF €ONSISTENCY WITH THE PRIORTTY
‘POLICIES OF PLANNH\IG CODE SECTION 101 1 AND THE GENERAL PLAN. :

: Wrw.sfplqmtorg
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Text Amendment/Rezoing — Resolution No. 18341 ' T CASE NO. 2006.0868TZ
April 28,2011 B . ’ CEQA Findings / Presidio-Sutter Special Use District ’

Whereas, the Platming Deparh_neﬁt, fhe Lead Agency responsible " for the implementation of the
. California Environmental (Jaality Act (“CEQA") has andertaken the environmental review process for
" the proposed. Booker T, ‘Washington Community Services Center Mixed-use Project and provided for

approprate public hearings before the Planning Cemmission; and _ o
. Whereas, the Booker T. Washington Community Services Center (“BTWCSC”) seeks demolish an e;dsﬁl{g._

31-foot tall, one-story with a partial basement building i.ndudihg_a gymnasiwm at 800 Presidio Avenue
“and to construct a new mixed use building with a new community center and gjmhasim that would:

serve the -Westefn Addition and surTotmnding communities and an affordable housing component; and’

Whereas,” the. gymnasiﬁm‘ is a facility that is sﬁared with Drew Sck:lool and other schools and
organizations who.do not have a gymnasium; and ' -

. Wheress, the mixed-use p;:oject would include 48 mits of affordable h’_c'}ilsiﬁg fér low income households
and two unifs for on-site managers; and . S ' -

Whereas, 24 of ihe affordable units will be for Tramiﬁpnalﬁg_e Youths ﬂlﬁ_f require special programmatic
support services; and : T T S . S

Wh&eﬁ, the actions ﬁsted in Section I{c} of Aftachment A to this Motion and referred -to herein as
"Approval Actions,” are part of a series of City discretionaly actions in _i;ormedion.mﬁth the approval of '
7 the Booker T. Washingion Community Ce':nffcer Mixed-use Project; and .

Whereas, the FPlanning Depaﬂ:n_ent determined that ar Environmental fmpact Report (“EIR”) was
required for the proposed project, and provided public nofice of that determination by publication in a
newspaper of general circalation on March 8,2008; and ' ' 2 -

~ Whereas, the Planming Department; on June 23, 2010’ :published the Draft Environmental Impact Report - '
(“DEIR"). The DEIR was circilated for public review in accordance with the California Environmental

Quality Act (“CEQA"), the State CEQA Guidelines, California Public Resources Code section 21000 et
seq., ("CEQA Guidelines”), and Chapter. 31 of the 5an Francisco Administrative Code (”Chapté_r 317).
The Planning Coznmission held a duly advertised public hearing on said DEIR on August 5, 2010, at

* which opportu:rﬁ’ry for public comment was giveri, and public comment was received on the DEIR; and

Whereas, the Planning Department prepared resporses to corrnents on the DEIR and published the
. Comments and Responses'dbcument on-April 14, 3011, which together with the DEIR constitute the Final.
. Bnvironmental Impact Report (“FEIR"); and ‘ . - ‘

. Whereas, the sponéor has proposed mincr.modifications to fhe préje_c_f as described in the FEIR (see
discussion of “Modified Project” in Secton C of the Response to’ Comments document), and the
Department. finds that these changes would not result in'any new significant impacts not disclosed in the

DEIR; impacts of greater severity than reported in the DEIR; or require new T substantally altered
mitigation measures than-those included in the DEIR; and : C '

- Whereas, by adopting this Motion, the Plannmg Commission makes Environmental Findings for the =
project ic_ientlﬁed i the Firal EIR as the "Modified Project,” which is referred to herein as the "Project’;.

and
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Text Arnendment.’Rezomg Reso[utlon No. 18341 . ‘ CASE NO. 2906 08687Z
Apnl 28 2011 o ) CEQA Fmdmgs ! Prestdro—Sutter Special Use Dtstnct

Whereas, the Plazmmg Corrurussron, on Apnl 28,2011, by MDtLOIl No. 18340 reviewed and considered the
FEIR and found that the contenis of said report and the procedures through which the FEIR was
.prepared, pubhcrzed and rewewed complied with the prowsmns of CEQA, the CEQA Guidelines and
Chap’cer 31;and ' :

Whereas, the Plannmg Comsswn, by Motron No. 18340 also certified the FEIR and found that the EIR -
was adequate, accurate, and objective, reflected the independent judgment of the Plarlmng Commission,
in comphance wrth CEQA, the CEQA Guidelines, and Chapter 31;and .

Whereas, the Plannmcr Department prepared proposed Ermronmental Fmd_mgs as requz_red by CEQA,
' regardmg the altemahves  mitigation measures and significant environmental impacts analyzed in the
FEIR and overriding corusrderatlons for approving - the Project, including all the actions listed in
“Attachment A and a propesed Mitigation Monitoring and Reporting Program, attached as Attachment B, °

which material was made available to the public and thiS Plarmmg Commission for the Comrmssmns

'revrew considerations and acf:rons, and ' -

Whereas on Febmary 1, 2011, Supervxsor Farrell mtroduced an Ordinance under Board of Supervxsors
(hereinafter “Board”) Rile Number 110116 for a text change and map amendment to create the Presidio- -
Sutter Spedial Use District, which would 1) create & new Planning Code Section 249 53 estabhshmg the
Presidio-Sutter ‘Special Use District, 2) a.mend the Spédial Use District Zorung Map Sheet SU03 to map
- this new Special Use District; and, 3) amend the Hejght and Bulk Limit from 40-X to 40-X/55-X on Height

and Bulk Zoru:ng Map HTDS of the Cl’cy and County of San Pranasco to refer to this new Special Use
Dlstnct and : . :

Whereas, the Planning Commission (herema.fter ”Commrssron”) conducted a duly noticed public hearing’
at a regularly scheduled meehng 0 con51der the proposed Ordmance for Apphcahon No. 2006.0868TZ

on Apnl 28, 2011; and

Whereas, the Commission adopted the resolution on April 28, 2011, to approve the. text change and-
zoxing map amendments creahng the Presrdzo-Suﬁer Speeral Use District and amendmg the height and -
bulk Hmit to 40—)(/55 X; and,

Whereas the Commrssmn has heard and considered the testlmony presented to it at the publre hearmg
. and has further con31dered written materials and oral testimony presented by Depar[:ment staff and other
interested PaI'tlES, and -

- Whereas, the pro]ect site consists of one Assessor’s parcel (Lot 013) of apprommately 22;360 square feetin
area on Assessor’s Block 1073. The parcel is at the east side of Pres1dro Avenue between Sutter and Post

Streets; and

Whereas the Commission has revlewed all the files before it relatmg to all the drscrehonary Approval
Actions in connection with the approval of the Booker T. Washington. Community Services Center
ered-use Pro]ect Whrch includes the proposed Ordinance described above; and ' '

Whereas, affordable housmg specrﬁcally desrgned for transitional age youth wrth support sérvices aré
woefully lacking and necessary to ensure their successful integration Into and bea contnbut[ng member

of somety, and

A SRanrEsr - - ; ' : ~ ) A 9
PLANBURG DEPARTENT oo : . I
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Text AmendmenﬂRezbing - Réso_lutio‘n No. 18341 .7 _ " . CASE N'O.,:ZOOS.UBGST.Z
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Whereas, the new Presidio-Suiter Special Use District (SUD) would allow for 2 project that proposes to
construct- 2 five—sto:y—ouerfbasement,' 55-fpot tall mixed-use building . 10 house a state-of-the-art
" community fadility space to support BTWCSC’s'progmms, a gymmnasium, and u'p..to 50 uriits of housing,
for low to very-iow incomie househoids and transitional age youths; and '

+ Whereas, the proposed map changes and text amendment have been found o Be consistent with the
following relevant Objectives and Policies of the General Plan ' .

 URBAN DESIGN ELEMENT -

OBJECTIVEL: : S o _
EMPHASIS OF THE CHARACTERISTIC PATTERN WHICH GIVES TO THE CITY AND ITS

NEIGHBORHOODS AN IMAGE, A SENSE OF PURPOSE, AND A MEANS OF CRIENTATION..

" . Policy It Recogniie and reinforce the existing strect pattern, espedially as it is related to the
topography. o : ' . e
The proposed SUD ?fuoulzi{ allow for 1 height boius for ajj‘orddble'hou'siﬁg projects. The height change of 15 -
feet (from 40-X to 55-X) is not found to be 2 significant deviation from. the existing height limnit,

-~ particularly as the project is at a corner-lot and on the uphill portion of the subject block, The height .

change recognizes and yeinforces #he existing street pattern.

Policy 3: Recogmize that buildings, when seen together, produce a total effect that characterizes

' the city and its districts. _ ST IR

The SLID will allow for an affordable housing project up to 55 feet in height. The proposed height limit at '

the project site would be harmonious with the street-face along Presidio Avenue. With regard to ﬂie.Ciiyfé :

urbian form, the height Limit amendment would wlow for a slig.hﬂyﬁaller building at the uphill edge of the

subject block and would be in kezping with the overdll topography and ‘building forms of the surroundin g

gred. A height increase at the. subject site is consistent with the pattern, of larger-scaled, nulti-unit

buildings found -on corner lots in the immediate neighborhood. . As is typical in maost residerntial

- neighborh'oods throughout the City, large corner buildings often seraé as structures that define and anchor
city blocks. - ' S - )

| OBJECTIVE3: u . o _ .
MODERATION OF MAJOR NEW DEVELOPMENT TO COMPLEMENT THE CITY PATTERN,
THE RESOURCES TO BE CONSERVED, AND THE NEIGHBORHOOD ENVIRONMENT.

Policy 1: Promote harmony in the visual relationship and fransitions between new and older
buildings. IR ‘ o B
The proposed controls forthe S UD would limit density and height bonuses fo projects with an affordable
component. . The controls for the dwelling unit density would allow for increased unit density for projects’
in which 60 percent of the proposed. units are permanently aﬁbrﬁable i very low and low income
households. Establishment of the SUD would retain the base zoning for the property within the RM-T

Zoning District and the 40-X Height and Bulk District.

sﬁoﬂm'm_"‘lsm‘_ — , : : ' o - ‘ 4"_
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The project proposed within the SUD is of 2 modern archifecturd style that relates positively to the nearby
residential buildings. The project is grounded in the common rhythms and elements of architectural
expression found in the surrounding neighborhood. The massing of the project is broken down to reflect
the paiterns of each block-face with larger massing elements facing Presidio Avenue, a 60-foot wide
-aoenue, and smaller massing facing Sutier Street, a 38- ~foot wide city street. The project would complement.
and be hanmmous with the surroundmg nezghborhood character.

The massing on- . the Suﬁer Street facade of the pm]ect would be divided into two 5.egmenfs reﬂecfmg the
width of the neighboring buildings. The segment adjacent {0 the building ummediately to the east will be
set back 10 feef at the residential level from the property line demnising the fwo buildings. The sireet face of
the building will be set back 11 feet at the fourth floor providing a three-story expression at Sufier Streef.
The ﬁﬁh ﬂoor massmg will be sef back an additional 15 feet from the main rear facade.

. The massing along Presidio Avenue will be divided into three components: residertial, bulldmg entrance
and community center/gymnastum. The residential companenf reflects’ the massing of the residentiql
buzldmg across Sutter Street and is' terminated by the vertical entry articulation, The community center
will drop approximately 11 feet in height Jrom the entrance element and will provide a transition to'the

- lower neighboring bitilding to the south. This mussing strategy will provide d fmnszhon between the
pm]ect and clder adjaceni' bt/zldmgs T . ..

Pohcy 6 " Relate the bulk of buﬁdmgs to the prevzulmg scale of developmen’r to avoid an’
" overwhelming or dominating appearance in new constnzcuon_ '

The SUD provides flexibility in buiding hezghf for aﬁ‘ordable -housing projects. A Planming ‘Code—
" complying project within the existing 40-X height limit in combination with the proposed dweIIing unit

density. bonus contemplated as part of the new SUD, could result in buddmgs that are more massive, squat
' and bulky in appearance. :

Policy 7: Recognize the special irban design problems posed in development of large properties.
"The establishment of the SUD i5 proposed in comjunction with an application for Conditional Use
Authorization of a Planned Unit Development, which is allowed for a large property of at least.q half-acre
in size. Somsé of the design problems iyptczzlly occurring in larger urban developments are addressed by the
project by responding fo the visual character of the neighborhood with regard fo the project’s site design
and the building scale and forim. The project building will draw ﬁ"om elements that are common to the
block including a buse-middle-fop configuration, and architectural elements such as Dertzcaﬂy -oriented
- windows, belf courses and strong projecting cornices. Additional problems ofter occur at the base of larger
developmienis where multiple garage entrances dominate the pedestrian level as seen in many large
residential buildings in the nezghborkoni The base of the project building will have one garage entrance -
ort Sutter Street. The shared entrance and storefront-style windows that would make up the balance of the
- sidewalk frontage on Presidio Avenue will create a sirong telationship to the strest. The massing of the
building will reflect the site characteristics of the existing topography and will not obscure any public
_ views. The massing of the proposed buﬂdmg will reflect ihe pattern of each block-face with a larger
mzssmg on Presidio Averiue and massing that is narrower and descending on Sutter Street snmlar to the,
' buildmgs dzrectly across ﬁ"am the project sife on Sutier Sireet. ‘

Policy 3: Promote efforts to achieve high quality of desigri for buildings to be constructed at

. . - - .
= cac-g
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The SUD would allow for the creation of much needed aﬁm‘d&ble housing with the density bonus, and the
SLID provides flexibility in achieving a high-quality design for an affordable housing project by providing
a height bonus. BTWCSC is an integral part of the neighborhood even though ifs current institutionsl
design — when compared to the character of the tmmediately surrounding residential buildings — does ot
 positively contribute to the neighborhood character. The project has been divided inta segmentis to reflect
the proportion and scale of nearby existing residential buildings, and the project’s architectural style
. complements the older residential buildings as well as the newer mixed-use and commercial buildings in

the neighborhood. The project &s designed so that the massing, bulk, height, design, color, shape and other .~

features will be contextually more appropriate in the neighborhood than the current one-story building.
OBJECTIVE 4: S S , - B
EMPROVEMENT OF THE NEIGHBORHOOD ENVIRONMENT TO. INCREASE PERSONAL
SAFETY, COMFORY, PRIDE AND OPPORTUNITY. T . )

Policy 1: Protect residential areas from the noise, pollution and physical danger of excessive
The SUD proposes amendments that dffect only dwelling unit density and height.. The underlying,-

 existing RM-1 Zoning District would remain in place fo regulate future uses and to profect ather nearby

" yesidential aregs. The Transporiation Study for the Draft Enoironmental Impact Report concluded that -

- the Project will not generate excessive traffic. The San Francisco Noise Ordinance (Police Code Article 29)
and Title 24 of the Californiz Building Code will ensure that' nearby residences will not be exposed o
ercessive noise. As a mixed-use residential and cominunity service center, the project will not cause ..

' pollution. Therefore, the project will not expose the nearby residential areas io noise, polluﬁo}i or'the”

. physical danger of excessive traffic. - .

¢

5004 HOUSING ELEMENT

-OBJECTIVE I:

© TO PROVIDE NEW HOUSING, ESPECLALtY PgRMANENTI;Y AFFORDABLE HOUSING, IN

APPROPRIATE LOCATIONS WHICH MEETS IDENTIFIED HOUSING NEEDS AND TAKES . -

INTO ' ACCOUNT THE DEMAND FOR AFFORDABLE HOUSING CREATED BY
EMPLOYMENT DEMAND. - - » R

" Policy 1.4: Locate in-fill housing on appropriate sites in established residential neighborhbéds.

. The SUD would be consistent with this policy as the existing RJ\&-_l‘,aning' District is retained, while
pm'zrffi_iﬁg opporhunities specific to affordable housing projects. The project site is a large under-developed
It in an established residential neighborhood. . The addition of & residential component fo the replacement
facility for BTWCSC is appropriate and promotes this policy. . . s

Bk PREHDIRD .
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Policy 1.6: Create incentives for the inclusion of housmg, pamculaﬂy permanently affordable
housmg, mnew commericial deveiopment pr0]ects S

The SUD will iﬁcrease inclusion: af peﬁmnenﬂy affordable housing. The incentioe bonus provided for .

height and density by the SUD is calibrated by a perceniage of affordable housing units provided on site.

The-City has conswienﬂy identified the need for affordable housmg units. The project will promde up to
- 50 new perrmnently affordable housmg units in an area easily accessed by publm transik,

OBIECTIVE&.
SUPPORT AFFORDABLE HOSING PRODUCTION BY H\ICREASING SITE AVAILABILITY
AND CAPACITY. ‘

Pohcy 47 Actwely 1dentlfy and pursue opporbumty sites for pemaﬂenﬂy affordable housmg
The BTWSCS site, located in a residential area, is currenﬂy undemhhzed can accommodate a
" residential component with permanenﬂy affordable housing units, W}u& is cons1stent with this

policy. - ' : .

" The locatibn of the SUD is desirable as it is located where the Western Addition neighbarhood i-mr‘isif;’ons
into the neighborhoods of Pacific Heights, Presidio Heights and the Inner Richmond, and thus provides an” -
' opportu’nity for a diversity of housing types integrated into the City's exisi-ing netghborhoods. '

'Pohcy 4.4 Consider granting denmty bonuses and pa.rkmg reqmrememt EXEE'LPTJORS for the
constmction of affordable housmg or senior housing,. U

. The SUD spec;ﬁcally Ldenfzﬁes a density bonus only for pm]ects that include pennanenﬂy aﬁ‘orda.ble
housing umits. The Planmng Code does not.require oﬁ‘ ~street parking for' aﬁ'om’.able housing umfs

OBJECTIVE 5: :
INCREASE THE EFFECI‘IVENESS AND EFFICIENCY OF THE Cl’l‘YS AFFORDABLE

HOUS]NG PRODUCTION SYSTEM.,

~ Policy 5.2: Support efforts of for—proﬁt and non-profit crganizations and other co_rmnunify based
groups-and expand their capacity to produce and manage permanently affordable housing-

- The SUD is proposed in conjunction with g project that is sponsored by the BTWSCS, a community-based
organization that has continuously served San Francisco for more than 50 years. BTWCSC has enfered
into an agresment with the Jokn Steward Company (JSCO), @ firm with demonstrated ability fo deoelop
and manage aﬁfordable housing projects. The, paﬁnersth with JSCO will -enable: BTIWSCS o gain
expmence and the capaciiy 10 manage pmnanmﬂy aﬁord_able housing projects.”

s
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| The SUD would allow for an, increased demst

OBJECTIVES:

ENSURE EQUAL ACCESS TO HOUSING OPPORTUNITIES.

Policy 81 Encourage ‘sufficient and suitable rental housing opportunities and emphasize

pemai}enﬂy affordable rental units wherever possible.

fy‘for' aﬁordablé housing projects. The housing units in the
project will be venial unifs that are permanently affordable and will promaote this objective and policy.

Policy 8.6: Increase the availability of units suitable for users with supportive housing needs.

. Without the creation of the SUD, the subject site would be Timited io 28 'd@elling _unifs pursuant t0 the
‘demsity controls of .the RM-1. Zoning District or up to 36 dwelling units with Conditional Use

Authorization by the Planning Commission Jfor: dgvelop’:ﬁent of a Planned Unit Development. The SUD

‘would allow BTWCSCHo create up 0 50 affordable dwelling units, gli of which are proposed o be studio

units except for fwo manager urits. - Of the 48 studio units, 24 umits will be frgnsitional housing

designated for emancipated foster youth, who will require on-site counseling and other supporHveé seTvices

to fransition to independent living nd o successfully integrate into sociefy. . .

OBJECTIVE 10: : A L IR '
REDUCE HOMFLESSNESS AND THE RISK OF HOMELESSNESS IN COORDINATION WITH

© RELEVANT AGENCIES AND SERVICE PROVIDERS. . -

Policy 10.1: Focus efforts on the pravisions of permanent affordable. and service-enriched

housing 19 reduce the need for temporary homeless shelters.

1

“The SUD would allow for increased density at the project site, which in combination with services
" provided by BTWCSC, actively promotes this ‘policy. The housing and services provided by BTWCSC
“ - hape been designed to provide the tenants a stable residentisl environment, career counseling, educational

and specialized efﬁplgymeﬁf skills, tutoring, childcare services, and-other supportive services to help them
become productivg Tembers of society. ' : :

© TRANSPORTATION ELEMENT

|OBJECTIVE 11 (TRANSIT FIRST):

OBJECTIVEZ . . : . .
USE THE TRANSPORTATION SYSTEM AS A MEANS FOR GUIDING DEVELOPMENT AND
TMPROVING THE ENVIRONMENT o - , '

SIATNTAIN PUBLIC TRANSIT AS THE PRIMARY MODE OF TRANSPORTATION IN SAN

AN IMPROVE REGIONAL MOBILITY AND AIR QUALITY.

FRANCISCO AND AS A MEANS THROUGH WEHICH TO GUIDE FUTURE DEVELOPMENT

The provisions of the SUD to incredse 'thé height limit and provide density honuses af the subject sifé is

appropriate, o5 the project site 15 easily accessible by public transit; f00 MUNT lines (Nos. 2 and 43) are "
within one block of the Gite.. MUNI lines 1, 18X, 3, 31 and 31L are coithin three blocks of the project site.

The location of the SUD o comsistent with the Gity's Transtt First Palicy. -

S pRGSED
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COMMUNITY FACILITIES ELEMENT

~ OBJECTIVES: |
. ASSURE THAT NEIGHBORHOOD RESTDENTS HAVE ACCESS TO NEEDED SERVICES AND

LA FOCUS FOR NEIGHBORHODD ACTIVITIES.
Pohcy I: Provzde neighborhood centers in areas lacking adeqﬁate commurity facﬂiﬁes.
Policy 3: Dévelop centers fo serve an identiﬁoble neighborhood.

The SUD will allow for the continuation of the BTWCSC mzd promde the opporfumiy for the B TWCSC to

 create and operate permanently afforduble housing. BTWCSC has been gperating at the project site since
1952, serving-the youth and the elderly in the W.estem Addition community. As the demographics of the
neighborkood have changed, the population served by BTWCSC has followed reﬂechng the ethnic
dm.erszty of the City and the nezghborhood

The BTWSCS site hias convenient access o public transit, is located near supporf ﬁzczlzties such as. D?ew
School and is 5-1/2 blocks Sfrom a branch public lﬁnrm'y The continuing use of this site as a community
center in the Western Addition as it has been for the Irzst 98 years wﬂl not distupt nor defract from the
. ad]ozmn g uses in the naghborhooa‘. : o .

' Pohcy 2: Assure that nelghborhood centers complement ard do not duphca{:e exlstmg publc and
"'prwa’ce facﬂlttes ' C : :

" Policy 8: Prowde nmgbborhood centers Wlﬂ‘l a network of lmks to cther nelghborhood and
atyw1de services.- : .

BTWCSEC works closely with other educaticnal msfzfuhons such gs USF and Dre‘w School, whose
TESOUTCES beneﬁt the underprivileged youth served by BTWCSC., The projeci’s gymmasiunt will be used by
Drew School, Lycee Francais, Sports for Good and others which will eliminate the need for constmchon of
cosﬂy duplzcafwe facilities. .

". Policy 5: Develop nelghborhood centers ’that are mult- purpose in character, attractive in design,
" secure and comfortzble, and Hﬁxerenﬂy ﬂex1ble to meeting the current and changmg needs of the
ne1ghborhood served - : :

The SUD will allow for BTWCSC to add an aﬁordable housma component fo theiy exzsﬁng commumiy

servzces center. The SUD will provide more affordable unifs than what the base RM-1 Zoming would
' aﬂow Additionally, the SUD provides ﬂexibﬂzty in the building design by pr’o@:dma a height bonus for-

affordable housing projecis. The proposed BIWSCS buildirig has been desigred with mulii-purpose space
-+ that. can evolve to meet the changing educitional and career deaelopment needs of the community it szmes

Pohcy 7: Program the centers to fill gaps in needed serwces, and provide adequate facﬂztles for
- housed emshng services. . : :

Mrmx%i‘é mEeAETRT - - L v
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" The p%a‘ject proposed concurrent with the legislation for the SUD -will reﬁlace g aging neigilborhood
facility that can 1o loviger meet the needs of current and future programs and services sorely needed by the
commuiity. ' ' - o , ) 7 .

Whereas, the ﬁardpqséd amendments to the Planning C:ode are consistent with ’ghé eight Priority Folicies ’

cet forth in Section 101.1(b) of the Planning Code in that C e

‘A That existing neighbdrhoodwser.ving‘ retail ﬁjses be preserved and entianced "and future
‘opporturities for resident employment in and ownership of such businesses be enhanced.

i The creation of the SUD would not afect. nzighborhoad—sm:v'in;gr’ refail uses, as there is 710
neighborhood-seroing retail use at the Site. The project site is zoned for residential use, and retail uses .

are not permitied. The increased unit density may provide nearby commercial uses with additionsl

business.

_B. That existing houéihg and ‘neighborhood c'haractéi be conserved and protected in order to
.preserve the cultural and economic diversity of our né_ighbdrhoods. '

. The SHID, with the unit densily bonuses for affordable housing. woilld expand the cultural -and
economic diversity of the neighborhood and ihe City. The height incentive provided by the SUD
allows for additional design flexibility with regard to shaping the project’s height, massing and scale
as compared to the constraints of the current 40-foot Height lmit. There are no existing dwelling

- ymits on site. The community cemter use will continue on the site; the culturdl diversity of the

ﬂeighborhopi will be enhariced with the new residential component.

C. Thatthe City's supply of affordable housing be présérvéd and enhanced,
The creation of the SUD and the associated project would enhance the City's supply of permanently
" affordable housing. The building to be demolished contains 1o housing. The addition of up to 50+
affordable umits permanently affordable to those with incomes not exceeding 60 percent of the area
ymedian income will enhance the City’s supply of affordable housing. ' '

D. That commufier traffic not impede MUNI transit service or overburden our sireeis or
neighborhood parking. S '

With regard to the project propbsed as part of the creation of this new SUD, the Tansportation S fudy.
for the existing BTWCSC analyzed the trarsportation effects of a proposed increase of 634 net new
daily person trips (282 for the eenter and 412 for the residential component)}-of which 116 (44 for
Center and 72 for the residential component) would occur during the PM peak hour and determined it
would have no significant eﬁéc‘t on traffic, public transporiation or paﬂdng.‘ The project will increase’
thé number of youth seroed by approximately 50 {from 100 to 15002 I i not anticipated that

1 The projected net new daﬂy person iTips are based on land use and not the actual ruwber of
youths served by BTWCSC. Itisnoted that the daily trips include both in-bowmd and out-bound trips.
B The program 'spacé‘s can only accommodate an iﬁcrease of 50 youths attending the various
afterschool programs and teen center.’ ' ‘ : ‘ ‘

S A . — ‘ : o Can
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additional staff would be required; however, fhzré will likely be more DoluntzersA from Drew School, -

USF .and other institutions who will act as resources for the afterschool progr.:mzs The seating
capacity of the gymmasium will be decreased and the number of ittendees for special evening events
would be the same although the freq‘uency may incresse t0 an average of once a month3 The

Tmnsporfafwn Study and the Draft EIR concluded that the pro]ecf will not hm:e Lmy szgmﬁcant effect

on the siTaefs, neighborhood parkmg and MUNI services.

E. That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportumues for
re51dent employment and ownershlp in these sectors be enhanced. :

Tﬁe SLID does, ot affect indusirial or service secfor businesses. Such uses are not peﬂmtted g

) resrdenfml ared.

F. That the Cn-y achieve the greatest possﬂale preparedness to protect against myury and loss of
life in an earthquake. -

‘Ajj’brdable housing projects céo;zfmnplafédﬁﬁdér the height and densityﬁonuses‘ provided by the SUD
would be required to .:'omply wiih all current Building Code seismic aiid fire safety standards.

" G.” Thatlandmarks and historic buildings be preserved.

The proposed SUD would encourage the demolition of an historic resource to make way for a new
construction project. The BTWCSC budlding is an historic resource because BTWCSC is the forst
community organization fo provide services to the African-American comtmurity. The building is not
located in a potertial historic disirict. - The adverse tmpact of the project on the historic resource has

. been fully analyzed in the Project EIR. While the project proposes demolition of the existing bz.,{ﬂdmg, h

the pmject would allow BTWCSC to continue gnd enhance its lon g—standing community service uses.

[

‘H.' That our parks and open space and theJ.r aceess to sunlight and vistas be protected from -

development.

3

The SUD would create g height limit over 40 feet. DPer the Planning Code, buildings proposed over 40

Jeet in height are required to provide a shadow study pursuant fo FPlanning. Code Section 295." The

proposed building would be up f 55 feet tall. A shadow fan study was prepared by the Pignning
Department and determined that the Project will not affect the sunhght access to any public parks or
open space. ~The building is an infill development and will nof fmpatr any pubhc view corridor. .

NOW THEREFORE BE IT RESCLVED that the Commission hereby adopts the enmronmen’cal ﬁndmgs-

‘attached hereto as Attachment A and the Mitigation and Momtormcr and Reporfmcr Program attached

- hereto as Attad‘xment B.

3 Special events will be held at the gynmasmm only af‘er funds to purc:hase sper_'lal floor covermg

become available. The size of the gymnasizm would be the same as the current gymnasium on the site
: becauqe its dirmensions are dictated by the size of a rerulation baskefball court.

m&;ﬁgpwmm : ' . ‘]152 - : . "
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BE IT RUTHER RESOLVED that the Commission hereby recommends that the Board APPROVE‘ the
proposed Ordinance as desmbed in this Resolution No. 18341 to create the Presidio-Sutter Spec:v.al Use

Dls’cnct

I hereb}r cerfify that the foregomg Resolution was adopted by the Commission at its meeting on'April 28,

2011, . .
) Tinda D. Avery . -
Cozumission Secrefary
'AYES: " Commissioners Olague, Miguel, Borden, Mobfé and Sugaya .
'NOES: - Commissiorier Antonini

' RECUSED: - Commissioner Fong

- ADOPTED: - April 28, 2011-

g{imwm&é W&ﬁ | ‘ : o . ' 12
' " : ’ - 1153 '



Text Amendmen’dRezotng Reso[ution No. 18341 o . CASE NO. 2008.0868TZ
April 28, 2011 . - CEQA Findings / PreSId:o-Sutter Spectal Use District

| Attachment A

PREAMBLE -

In determining to approve the project described in Section I, Project Description bélow, the ("Project”),
the San Francisce Planning Commission (“Planning Commission,” “Commission” or “City”) makes and
adopts the following findings of fact and decisions regarding the Project description and objectives,
significant impacts; mitigation measures and alternatives, including a statement of overriding
considerations, based on substantial evidence in the whole record of this proceeding a_nd pursuant to the |
Califorria Environmental Quality Act, California Public Resources Code Section 21000 et seq. {“CEQA"),

" -particularly Section 21081 and 210815, the Guidelines for Implemmtatton of CEQA, 14 California Code
of Regulations Section 15000 et seq. ("CEQA Guidelines™), and Section 15091 through 15093, and Chapter
31 of the San Erancisco Administrative Code ("Chapter 31"). The Commlssmn adopts these findings i in-
con;urtct‘:ton with the Approval Actions described in Section I(c), below, as required by CEQA. In
approving the Projéct the Planning Commission has required the Project Spensor to commit to’
1mp1ementtng all mitigation measures identified in-the Final EIR; the Project Sponsor has acknowledged
oin Wnttng the feambﬂl’cy of the mitigation measures con’camed in the MMRT. .

, This document is orgamzed as follows:

Section I provides a- deéc:tipﬁon-bf the proposed Booker T. Washington Community Center Mixed-Use
: Pro]ect the environmental review process for the Project, the Planning Comm_tssmn actions to be taken,
. and the location and custodian of the record.

Section T Lists ﬂte Project’s Iess—ﬂtart—szgmﬁca.nt zmpad:s and sets forth ﬁ:td:ngs as to the disposition of
_the mitigation measures proposed in the Final EIR. (The Draft-EIR:and the Comments and Responses

o document together comprise the Finel BIR.) Attachment B to this Plarining Cormmissiort Motion contains

the Mttlgattort Moritoring and Reporf:mg Program (“MMREP”), which provides a table setting forth each
' nu‘agahon measure listed in the Final Environmental Inpact Report that is required to reduce or avoid a
. significant. adverse impact. Thee MMRP is required by CEQA Section 21081.6 and CEQA’ Guidelines
“Section 15091 The MMRP specifies the agency respansxble for mplementahon of each measure,
establishes momtonng actions and a momtormg schedule. :

. Section I 1denttﬁas significant pro]ect—spect.ﬁc or cumulaﬁve imipacts that Would not be-eliminated or
‘reduced to a less- fhan—mgmﬁcant level by the Imtlgatton Theasures presented n the Final EIR. :

Section IV identifies the pro]ect altemattves that were analyzed in the E]R and discusses Ehe TeASOTS for

their re}echort_ ' _ -

Seci:ton V sets forth the Planning Com_tmssmns Statement of Ovemdmg Comtderattons pursuant to
CEQA Gtudelmes Secton 15093

L PROJECT DESCRIPTION AND PROCEDURAL BACKGR.OUND'

a.’ Project Description .

These enwronmental findings refer to the project identified in the Final EIR as the "Modified Project” (see -
Comuments and Responses Documert, Section O), referred to herein as the “Project” The Booker T.
- Washington Community Center (“BTWCSC” or “Project Sponser”) proposes to demolish an existing 31-
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' 55-foot-tall mixed-use struchure at 800 Presidio Avenue (Asées’;sor’s Block 1073, Lot 13). The purpose of
 the project is to construct state-of-the art space to support BTWCSC's programs, which are targeted af at-
risk youth, a gymmasium, and 50 units of housing, of which 24 units are affordable to low income

. . S Ry L

) : ] : T o ; Dy ioct Ol
heuseholds and 24.units are for low and very low income Hansitional aged youth. (See Project LJojecaves

in Section IV(b), below.) ’

The proposed project site is in San Francisco’s Western Addition neighborhood and is improved with a
13,745 gross square foot (“gst”) community: service building that includes a gymnasium on a 22,360
square-foot {over 0.5 acre) lot at the southeast comer of Presidio Averue and Sutter Street. The existing
building was constructed in 1952 and has been determined to be a historic Tesource for purposes of .
. environmental review because of its association with BTWCSC, which is the oldest community service
agency providing continuous service fo the African American community since 1919. The 800 Presidio-
Avemue lot contains the existing building, a. stnal] parking lot for threé independent accessible cars (or six
in tandem); and rear yard. The site slopes steeply downiward to the east on Sutter Street and is fairly flat
along Presidio Avenue. The kite is within a residential, Mixed, Low Density (RM-1) zoning district and
fhe 40-X height and bulk district. C e . o

The approximately 68,206 gst mixed-use pbuilding would contain a 7,506 gsf gymnasium, 11529 gst ‘of
"program space, a 1,691-sf child care center, 50 units of affordable Housing with sipportive service space, |
" building storage, and a basernent.garage containing 21-off-street spaces. The housing component and the
. community service space would have a shared entrance on Presidio-Avenue. ' ‘

The seating capacity of the gymnasium would decrease from the existing 200 seats to 175 seats. BTWCSC
would continue to have 10 full time and part-time staff, although some of part-time staff will become full
fime ox be given more hours. The ne_w building would allow BTWCSC to expand its after school and teen
program from 100 to 150 attendees and to add a-day caxe center for 24 ¢hildren. The project requires a
Planned Unit Development, Conditional Use authorization, exceptions from the rear yard, unit exposure
requirement, usable open space, and street tree requirements, as weil a5 reclassification of the site as an -
Affordable Housing Special Use District to increase the allowable dwelling density and the maximum -
allowable height. ' o ' ) T
b. Environmental Review .
On March 8, 2008, the Departuient detertnined that an Environmental Impact Report (hereinafter “BIR™) -
was required and provided public notice of that determination by publicaticn in a newspaper of general
circulation. o S e :

On June 23,2010, the Department published she Draft Environmental Impact Report (ﬁeréhiafter “TYEIR")
and previded public notice in a newspaper of general circulation of the availability of the DEIR for public
" review and comment and of the date and time-of the Planming Commission public hearing on the DEIR; .
this notice was mailed to the Department’s list of persons requesting such notice. ' '

" Notices of availability of the DEIR and o_f\the‘ date and ﬁ.ﬁie_. of the public hearing were posted neaz the
“project site by Department steff on Avgust 25, 2016_. ' T R -

On August 24, 2010, copies of the DEIR were mailed or otherwise delivéred to a list of persqns requesting
i, to those noted on the’ distribution list in tHe DEIR, to adjacent property owners, and to government
agendies, the latter both directly and through the State Clearinghouse. - B
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! Notice of Comple{zon was ﬁled with the State Secretary of Resources via the State Clearmghouse on
August 24, 2010. d :

- The Commlssmn held a duly advertised pubhc hearmg on sald DEIR on August 5,72010 at Wthh.
- opportunity for public comment was given, and public comment was received on the DEIR. The peried
for acceptance of written comments ended on August 10, 2010.

The Department prepared responses to comments on mvuonmental isstes received at the pubhc hearing

and in writing during the 48-day public review period for the DEIR, prepared revisions to the text of the
DEIR in response to comments received or based on additional information that became available dmmg
the public review period, and corzected errors in the DEIR. This matenal was presented i a Draft
Comments and Re5ponses document, published on April 14, 2011, dJstnbuted to the Commission and all ‘
partxes who commented on the DEIR, and made avazlable fo others upor request to the Department

. A Pinal Envizonmental Impact Report ("Final EIR? or "EIR") has been prepared by the Department,
consisting of the DEIR, any tonsultations and comments received during the review process, any' :
additional information that became available, and the Comments and Responses document, all as
requijred by law. Since pubhcatlon of the DEIR, no new information of significance has become ava.dab]e‘ _
‘that would reqmre recirculation of the EIR under CEQA Guidelines Section 150885, ' -

' Pro] ect Enmronmental Impact Report files have been made avaﬂable for review by the Commission and
the public. These files are available for public review at the Department at 1650 Mission Street and are
- part of the record before the Comm:ssmn ' oo -

Cn Apnl 28 2011, the Commission reviewed and considered the Final Environmertal Impact Report and
certified that the contenis of said report and the procedures through thch the Final ‘Environmental -
Impact Report was prepared, pubhmzed and rewewed comply with the prov:tsmns of CEQA the CEQA
Guidelines, and Chapter 31.

c. Planning Commissicn Actions

. The I’lamung Commission is currently consrdermg varjous actlons (”Approval Ac’nons”) in furtherance
of the Pro]ect which include the followmg :

= Affirmative recommendahon by the Planning Commission to the Board of Supervrsors regarding - ‘
the establishment of the “Presidio-Sutter Affordable Housmg Special Use District” to allow for
reclassification of the subject property’ 5 40-X hezght limit o' 55:X and to perrmt res1den11al
density s proposed; oo :
- Zoning map amendments related to ﬂ1e reclassification of ﬂne 40-X he1ght district o 55X and the‘ :
. overlay Special Use District;
. = Conditional Use authonzahon pursuant to Planning Code 303 for: -

o A bmldmg greater fhian 48 feet in height in a res1denha1 district
o A'childcare center caring for 13 ot more children
"o Asodal or p}uiant'ruopzc fauhty use
Estabhshment of a Planned Unit Development mth Plam'ung Code exceptlons soutrht for:

o Common usable open space (Planmng Code Section 135)-

-—m s . = 15
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o Rear Yard [Plarining Code Section 136) - .
"o Dwelling Unit Light aid Exposure (Planring Code Section 140); and,
o Street Trees (Plarming Code Section 143} ' CoL

d. - Location of Records . _ . .
.Thf_- records upon which all findings and determinations related to the adoption of ﬂ'le'PI_.‘(.JP_OSEdl project
are based include the following: ‘ L ' :
© e TheEIR and alrl‘docm_meﬁts referenced in or relied upon by the EIR;
e Al information {inchuding written evidence and'tesﬁmoﬁy) provided by City staff to the
Planning Commission relating, to the FIR, the proposed approvals and entitlements, the
Project, and the alternatives set forth in the EIR; o -
e Al mformaﬁor;m (including vmﬁen evidence and testimony) presented o the Planning
Commission by the environmental consultant and subconsultants who prepared the EIR,
* orincorporated into reports presented £ the Planming Commission; :
« Al information (iﬁcluding written evidence and testimony) presentéd' ta the City from .
" other public agencies relating to the project or the EIR; - ' . ‘
Ce Al applications, letters, tesﬁmcny,.andrpreéentaﬁom presented to the City by the project.
sponsor and its consultants in cormection with the project; e S
» All information (iilcludi;lg written evidence and ’testimoﬁy) presented at any public
hearing or worksHop related to the project and the EiR;
o The MMRP;and ‘ . . :
¢ Allother documents comprising the record pursuant to Public Resources Code Section
21167.6(e). o 7 ' ' 8 C .
The public hearing -1transcﬁpt, a copy of 2l letters 'réga:’dirig the Final EIR received during the public
review period, the administrative record, and background documentation for the Final EIR are located at =
the _Pla:mihg DePaItmef_Lt, 1650 Mission Street, 4th Floor, San Francisco. The Planning Department is the
‘custodian of these documents and materials. e . R
" These findings are based upon substanitial evidence in the entire record before the i?laxuﬁng Con:iﬁ%ission_
The references set forth in these findings to certain pages oT gactions of the EIR or résponse.s to comnents
_in the Finel EIR are for ease of reference and are mot intenided to provide an exhaustive list of the -
evidence relied upon for these findings. - o
. LESS-THAN—S!GNIHCANT IMPACTS AND FINDINGS REGARDIN’G M{TIGAT-EQN MEASURES
. The Final EIR finds that imliléméfxtaﬁon of the Proj‘ec:t would result in 1ess—&1ah.—signiﬁcant impacts in the |
following envirorumenteal topic areas: Land Use and Land Use Planning; Aesthetics; _Pbpulaﬁt)r_x 'a;xd
Housing; Cultural (Archeclogical and Paleoritological) Resources; Transportation and Circulation; Noise;

. Alr Quality; Greernhouse Gas Emissions; Wind and Shadow; Utlities and Service Systems; Recreation;

Public Services; Biological Resources; Hydrology and Water Quatity; Hazards and Hazardous Materials;
Mineral Resources; and Agricultural and Forestry Resources. B ‘ -

) -CEQA requires agencies o adopt mitigation measures that would avoid or mlbstaﬁﬁally lessen a project’s .
. identified significant impacts or potential significant impacts if such measures are feasible.” The findings
' in this section concern mitigation measures discussed in the Final EIR and “presented in a Mitigation
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Momtormg and Reporhng Program {”MI\/ERP”) A copy of the MMRP is inicluded as Attachment 2 to the

Planning Cormission Motion adopting these findings, The Final EIR inchudes a series of mitigation

. measures that have been identified that would eliminate or reduce to ‘a less-than-significant level .

_ potential envirommental impacts of the Project listed in this section. All of the mitigation measures set
forth in the Final EIR that are needed to reduce or avoid these significant adverse environmental impacts
are contained the MMRP. : o

The Project Sponsor has agreed fo implement all mitigation measures and unprovement Measures.
identified in the Final EIR (and MMRF).. As authorized by CEQA Section 21081 and CEQA Guidelines
" Section 15091, 15092, and 15U93, based on substantial evidence in the whole record of this proceeding, the
Planning Commission finds that, unless otherwise stated, the Project has been required to incorparated
mitigation measures identified in the EIR into the project to mitigate or to avoid szgm.ﬁcant of potenhally .
‘sigmificant enwronmen’:al impacts. Except as otherwise noted, these mitigation measures will reduce or’
avoid the potenﬁally s1gmf1cant impacts described in the Final EIR, and the Commission finds that these
- mifigation measures are feasible to implement and are within the responsﬂjlhty and jurisdiction of the
City and County of San Fran(:lsco to mplement or enforce. '

" Additonally, the requn’ed mifigation measures are fuily enforceable and are included as conditions of
_ approval in the Planning Commission’s Planning Code -Section 303. proceeding or will be enforced
through inclusion as conditions of approval in any building pemuts issued for the Project by the San
Francisco Department of Building Inspection. With the required mitigation measures, all potential project
impacts, except for those associated with historical architecture resource impacts, would be avoided or
reduced te-a less-than-significant level (see Section T, below) The Planmng Commission finds that the
mitigation measures presented i the MMRP. are feasible and shall be adopted as condmons of pro]ect'

approval

o SlGNiF!CANT IMPACTS THAT CANNOT BE AVOIDED OR REDUCED TO A LESS-THAN-
S{GNIF[CANT LEVEL

s

Based on substantial evidence in the whole record of these proceedings, the Planning Commission finds
that there are significant project-specific and cm’nulaﬁve impacts that would not be eliminated or
reduced to an insignificant level by the mitigation measures listed in the MMRP. . The Fmal EIR identifies
a. significant and unavoidable adverse effect to cultural (historic arcIutechiral) resources related to the
demolition of the exmtmg community tenter building at 800 Presidio Avenue. The Final EIR also -
indicates that implernentation of the projéct would result in an adverse cumulative impacts related to the
loss of an eligible historic resource in the Western Additon nelghborhood 'Ihe FEIR 1dent{ﬁes the
following mlhgatlon measure, which has been agreed to by the project sponsor. :

a. | Cultural Resources (HistoncArchrtectural Resources) -

- M-C-P- 1, Historic American Building Survey and Recordation: A commorn strategy for the mitigation of
historical resources that would be adversely affected as part of the proposed project is through .
. documentation and recordation of the resource prior to demolition using historic narrative, photographs
and/or architectural drawings. While not required for state or local resources, siich efforts often camply
with the federal standards provided by the National Park Service’s Historic American Building Survey
(HABS). As such, the project sponsor shall document the existing exterior condlhons of the Booker T.
"Washington Comumty Center according to HABS Level [T documentation standards Accordmg to
HABS Standards, Level I documentatzon consists of the follow:ng tasks: A

L
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. ‘Drawings: E)ﬂstmg drawmgs,-where a'va.ilable,l.shoﬁid be:photographed with large format
negatives of photographica_lly_'reproduced"on' mylar. . o C

« . Photographs: Black and white photographs with large-format' megatives should be shot of
- ‘exterior of the Booker T. Washington Community Center, including a few shots of this building
in its existing context. FEstOric photos, where available, should be reproduced using large-format
- photography, and-all photographs should be printed on archival {acid-free} fiber paper. Some
historic pho;cos of the site are known t& exist, as they were dted n the HRER. ‘ o
. Wrtten data: A report shonld be preparéd that docamerits the existing conditions of the Booker
7. Washington Community Center, as well as the overall history and importance of this
) African-American institution within San Francisco. Much of the historical and dgs'cxiplﬁve data .
" used in preparation of the FIRER cani be reused for this task. - ' .

Documentation of fhe Booker T. Was]rﬁngton Commiunity Center chall be stbmitted to the following four
repositories: - e S ’ o

. | bocumentaﬁén i:éport and one set of photographs and negatives shall be submitted to the
History Room of the San Frandsco Public Library. : ‘

. Doc uzrhlentation report and one set of photbgraphs and hegéﬁves shall be submitted to Booker T.
) Washington Community Center. ' . . . : . o
1 " L

« . Documentation report and kerogra;)hic‘copies of the phptbgraphs should be submitted to the

Northwest Ir‘i.formajﬁon'-C_imm ‘Qf the California Historical Resourcesr Trformaton Resources
_ System. ' : R ‘ :
> - Documentatiost repﬁrt' and xerographic copies of the photographs should be submitted to the San

Frencisco Planning Department for review prior to issuance of any permit that may. be required
by the City and County of San Francisco for demolition of Booker T. Washington Commurity
Center. : ' ‘ )

The Commission considers this measure feasible, and, although the spor{sor has agreed fo adopt the
measure, though its implementation would not reduce the impac’ts to. historical arc}_;itec‘mral Tesources to
fess-than-significant levels. : : ' '

o

V.  EVALUATION OF PROJECT ALTERNATIVES
a . Alternatives Analyzed in fhe FEIR ' '

This section describes the Project a8 svell as alternatives and the reasons for approvi:ﬁg the Project and for

rejecting the alternatives. CEQA mandates that an EIR evaluate a reasonable range of alternatives to the

Project.or the Project Jocation that generally reduce or avoid potentially significant impacts of the Project.

CEQA requires that-every EIR also evaluate a “No Project” alternative. Alternatives provide' a basis of

* comparison to the Projectin terms 'of their significant fmpacts and their ability to meet project objectives. '

. This comparative analysis is used to consider reasonable, potentially feasible opﬁoné for minimizing
environmental consequences of the Project. e e ' : .
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The Planning Department considered a range of altemnatives in Chapter VI of the Final EIR. The Final
EIR “considered but rejected a Preservation Alternative and an Adaptive Reuse Altemnative due to
inability to meet most of the Project's objectives and infeasibility. The Final EIR analyzed f."ne No Project
(Alternative A) and the Code Compliant alternative (Alternative B) as full Project alternatives. Fach
alternative is discussed and analyzed in these findings, in additjon to being anialyzed in Chapter VI of the
" Final EIR. The Plarning Conunission. certifies that it has independently reviewed and considered the
information on the alternatives provided in the Final EIR and in the record. The Final FIR reflects the
Planning Commission’s and the City’s indépendent judgmenit as to the alternatives. The Planning
'Commission finds that the Project provides the best balance between satisfactiori of Project objectives and
mitigation of environmental impéc;ts to the extent feasible, as described and anialyzed in the Final EIR, -
and adopts a statement of overriding considerations. - - ' :

b. Project Objectives

As c-l‘esuibed above; the Project seeks to demolish a building that is a historic résotirce and to construct a

new mixed-use building with a new BTWCSC and an housing component with 48 affordable units and

. two managers’ units. The following are the Project Sponsors’ Gbjectives, as identified in Chapter I of the
Final EIR: ' : ~ ‘ ' -

* To continue, and expand commurity center uses at the project site.

= To replace the existing dilapidated buﬂdmg at Ehe project site with a new, larger community center -
facility that could provide and expand on the types of services currently. offered at the BTWCSC. -
» To _cre&te a mjxedjusé project that contains 2 diverse muix of affordabﬂity levels 'sier;;ices and
- programs that will help meet the needs of underserved, and often overlooked, populations in the.

(ity of San Francisco, induding emancipated foster youth and low-income residents.

" e To comstruct a. building “thdt is modern yet resi:ectful of thé architectural chz_iracte;. of the

neighbézhood and provides a substantial amount of at grade rear yard open space:

' s To provide Amoderate.—'cvim.sﬂy, affordable housing near existing public transit, thereby impie_ﬁenﬁng -
- .7 " mixed-income housing objectives articulated in the General Plan. S '

e To incresse the supply "of affordable rental Iﬁousil}g'- in a high land cost area ﬂmmugl} new
construction. ' : - ' - : '

» ' Tocreate joBs for the lés:]al construcion Workfoi'ce._

. ® Tocreate a building that accornmodates the spatial nieeds of BTWCSC while being consistent with the
overall scéle and character of the surrounding neighborhood. _ '

¢’ Alternatives Rejected and Reasons for Rejection .

CEQA provides that alternatives analyzed in an EIR may be rejected if “specific scondmic, legal, social,
‘technologicel, o other considerations, induding provision of employment opportunities for highly
trained workers, make infeasible.. . . the project alternatives identified in the EIR.” (CECA Guidelines §
15091(2)(3).) The Commission has reviewed each of the alternatives fo the Project as described in the
. Final EIR that would reduce or avoid the impacts of the Project and finds that there is substantial

SN FRANCELY
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evidence of specific economic, legal, sodal, technological and other considerations that make these,
Alternatives infeasible, for the reasons set forth below. ' : )

" In making these determinations, the Planning Commission is aware that CEQA defines “feasibility” to
mean "capable of being -accomplished in a successful marner within a reasonable peﬁod of time, taking -
inte accouilt'economic', environmental, sodal, legal, and technological factors.” The Commission is also
aware that under CEQA case law the concept of “feasibility” encompasses (i) the question of whethera’ -
particular alternative promotes the undeslying goals and objectives of a project, and (ii) the guestion of
whether an alternative is “desirable” from a policy standpoint fo the extent that desitability isbased ona
reasonzble balancing of the relevant econou'lic‘,‘enﬁronmental,‘ sodal, legal, and technological factors.

. "FEIR Alfernative A- No Project Alfernative

The No Prc;j ect Alternative would entail no physical fand use changes at the project site (see analysis in
Final EIR, Chapter VIL.A). The No Project Altemnative would prevent the Project's significant and -
unavoidable historical _res‘cﬁrces impact by avoiding demolitién of the Center. It would, however, not
meet the BTWCSC Project objectives. These include the objectives that pertain fo the development of an
enlarged community center, the creation of affordable housing, and, the Center’s ability to meet the needs
_of underserved populations by. providing residential units intended to exclusively serve them. The
* Planhing Commission rejects the No Project alternative as infeasible because would fail to eet Project
© Sporisor Objectives for réasons including, but not Hnited to, the following: ' } '

1. The 13,745 sf existing facility contains a'7,450 sf gymmasium, leaving only 6,295 gsf program,
office, bath rooms, cireulation, storage and building service. It does not have adequate program
spaces for current programs fto support contemporary, educational and job skill training
p;ograﬂis planned for the Center and lacks adequate space and infrastructure {0 meet the firture
programmatic needs of the Center, including quality programs for development of vocational
and basic academic skills. The Project Sponsor's objective is the development of a larger state-of-
the art community facility that can aicg:o::rimodate, additional programs, including but not Hmited
to an early childhood developrment program and an affordable housing component thiat includes

. .24 affordable’ transitional aged youth'units with integrated supportive program designed

' spedifically for them. ; The proposed project. before the Commission has large common- space
plarned for the ground floor of the housing component provides opportunities, for social
irtercourse among residents. It also allows space for case management services for the transition-

_ aged youth. Transition-aged youth living in the apartmenis would have the opportunity to
integrate into the community and o develop and pracﬁce_se].f—su_fﬁciéncy: skiils in a real world -
setting with the assistance and ‘support of case managers. It is intended that the residents in the.
other 24 affordable housing units will act as informal role models. Housing and commurity -

center uses together provide a srenue whereby community activiies can oceur and natiral bonds . - '

and supportive relationships can develop naturally and over time. Such oppdrh:iﬁﬁe‘s would not
occur under the NG Project alternative. It is infeasible to. achieve Project Sponser's objectives to

sccommodate its future programs that ‘would require 20,726 gsf through rehabilitation of the
- internal elements of the existing structure, not to mention the affordable housing component.

2. The No Project alternative wotdd not resuit in a structurally sound fadlity to continue the work '
of BTWSCS with expanded programs, including a thild care center, Youth Radio Studios,”

El- P - - : 70
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vocational i:ammg, and other programs, nor use of thls Lmderu’u_hzed site to incdude an ¢
. affordable housing component. :

_ For the foregqiﬁg ieasong, the Planning Commission rejects the No Project Alternative.

EEIR Alternative B: Code Compliant Alternative
- The Code Compliant Alternative was selected because it would meet some of the Pm]ec’c Sponsor's
: ob]ectlves and would reduce overall environmental impacts relative to the Project (see analysis in Final
EIR; Chaptex VLB). The Code Compliant Alternative would replace the existing community center
- structure on the project site with a mixed-use development that would consist of residential and
community serving uses (consisting of a community center, a gymnasium, and a child-care- facility).
- Under this alternative, the structure would be developed at a smaller scalé and density than what is
currently proposed: In addition, 59 parking spaces would be provided within a two-level, belowground
_ parking garage, meeting the Planning Code requirement that would require 30 parking spaces for
residential uses, 26 parking spaces for the gymnasium uses, and 3 parking spaces for childcare-related
uses, The Code Compliant Alternative would orient. the proposed gymnasium in & northesouth
orientatioin (parallel to Pre51d10 Avenue), raﬂ-LeI than in an east-west orientation as proposed by the
pro;ect

The CEQA Gmdelmes require that if the No-Project Altemnative is found to be enwromentaﬂy superior,
- “the EIR shall also identify an environmentally superior alternative among the other alternatives” (CEQA”
Guidelines, Section 15126.6[c}). Therefore, the Code-Compliant Alternative has been identified in Chapter
V1 of the DEIR as the 'ehvir'c_mmentaﬂy superior alternative. This alternative, however, would not avoid,
reduce or‘fully rﬁiﬁgate the project-related direct and cumulative sigmﬁcant unavoidable mipacts to
" historic architectural resources to a less-than’significant level, since the existing structure on the site
would be demolished. However, the Code Compha_nt Alternative would further feduce the magnitude of
the project’s less-than-significant - Jmpacts that pertain. to the project’s msual effec:ts land wuse
- compatibility and neighborhood character; and parking deficiencies.

The Plannmg Cormmsswn IE}E‘C‘I:S the Code Comphant Altemahve because, although a code compliant
building would accommodate some of the BTWCSC programs, it would require the Pro]ect Sponsor to
reduce the number of affordable housing units by 20 (ie., 30 total units as opposed to 50 for the Project).
A 30-unit housing development will not mclude spemahze housmg for tremsxhonai age youth, a pnmary
objective of BIWCSC - .

The. Plannmg Commission was presented with mfozma‘aon that a 41 unit buﬂdmg without a housmg
component for transitional aged youth housing would have a negative operating cash flow after 12 years,
and a 41-unit affordable housing component will have a negative operation cash flow residential from
the first year. This deficit will increase annually because the City's rent control ordinance lmit the |
amount of annwal rent increase, which will be lower than the projected average 3 5% cost of living
. Increase. In addition, the Code Compliant Alternative would not provide an opportunity to design the
" southwest comer of the proposed building o provide fransition to the lower downhill buildings on
Sutter Street without further decreasmg the number of affordable liousing unit on site. In order to
maximize the number of units under this alternative, the building would be constructed to the permitted
height arid bulk with no opportunity fo decrease the mass of the bu_lldmg so that it would better relate to
the adjacent one story single family homie on Sutter Street, such as incorporating set backs ori the Sutter
Street facade. The Code Compliant alternative would also reduce the height of the gymnasium from 22

_ | _ - 1162 " -
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feat 1o 20 feet when the NCAA’s minimum requirement and the preferred Wﬁim height are 25 feet,
thereby inhibiting the functionality of the gymnagivm. .~ . . B

egning reasons, the Planning Commission tejects the Code Compliant Alternative as infeasible.

- For the fo mn

* Alternatives Considered But Rejected From Further Consideration in the Draft EIR -

In addition to the No Project and Code Compiiarit Alternatives, the Draft EIR analyzed two preservation
slterratives that-wouid have avoided demolition of the existing Center and potenﬁaﬂy avoided. the
Project's historical resources impact The Planming Department considered two variants of the
' presérvaﬁon alternative: (1) an “ Addition to the Existing Building” variant and (2) an Adaptive Reuse
Variant. The Planning Department did not carry these aliernatives forward for full analysis because due
to basic lack of feasibility (see DEIR Chapter VLC, and additional discussion in the Responses to
Comments document at page C&R-113 to118, and C&R-136 to'141. The preservation variants are further

discussed in detail below.}

1. . Additionto the Existing Building

This alternative would require seismic snd struchural upgrade of the existing Center — 2 structurally
smsound building with a rotated and cracked foundation and no shear wall. In order fo structurally
upgradé the building to rmieet cutrent Building Code requirements, it would need new reinforced
concrete foundations with micro-piles at each foundation point, new grade beams, diagonal steel bracing
and top .cords on all walls to provide shear for the building. ‘The existing truss systemn aiso requires
'subs{a;xﬂal reinforcing. Rehabilitztion of the existing building would decrease the amount of program '
* space because the building is required to meet the accessibility and other cirrent Building Code

requirements and would not allow BTWCSC to expand its existing Pr'og'ra_ms nor add new programs.

Under this alfernative, a housing component would be constructed in the parking lot area and the rear

yé.r,d. The 19,740-gsf residential component would be 40-foof-tall with only 27 units. The residential
. component would elifninate some of the windows on the eastern end of the bildings facing the redr
~ yard. The compriumify center would not be able to expand to accommodate the new programs. There
would be no available' space for supportive services for emancipated foster and transitional youth
‘residing in the housing component The community center program-space would not be integrated
except through a long tunnel in the basement area rendering supervision difficult. This alternative also
would fiot accommodate a child care center or provide sufficient room to expand the BTWCSC program.
* Consequently, this zliemative would not meet the Project Sponsar’ s"dbj' ectives and is not a cost effective

© altermative.
This héu’sing Componént.design has a very hlgh exterior-wall-to-plan area ratio, which would drive up
the cost due to its inefficient plan laycut The pro-forma prepared for a 41 umit affordable componéht
show that such a project would be operating with a cash flow deficit.” A 27 units building generate, it
In addifion, this preservatioﬁ alternative is inconsistent with some.of the objecﬁves and goals of the
Housing Element of the General Plan, including but not limited fo: oo :

; N . i 7 . . N ) .
. 2004 Housing Element .-
‘Objective 1: ~ To ‘provide new -_housing,' especially - permanently affordable housing, ‘In.

appropriate locations which meets identified housing needs and takes into

— account the demand for affordable housing created by employment demand.
SR ARMSEE . : _ A : R - 292
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" Policy 1.6: Create incentives for the incusion of housmg, parhcula.rly permanenﬂy.
affordable housing, in 1Lnew commercial development projects. :

Objective 4: Support affordable hosmg productiort by mcreasmg “site availability . and
' capacn"y o : .

Policy 4.4:- Conmder grantng denszty bonuses and parkmg requirement exemphons for the '
o constnzchcn of a_ffordable heusmg or senior housing.

ijective 8 Ensure equal access to housi.ng opportuniﬁes.

Policy 8.6: . Increase the avallablhty of units suitable -for uSers Wlth supportive housing
- needs v

LObjecltive, 10 Reduce homelessness and the nsk of homelessness in coordjnanon Wlﬂ'l relevant
' agenaes and service provlders

- Policy 10.1:©  Focu’ efforts on the provisions of Permanént affordable arid service-enriched
' housing to reduce the need for temporary homeless shelters. - ‘

Po}icy‘l'(]l: ‘Aggressively' puise-_oﬂier stra;cegies to prevent homelessness and the rsk of
homelessness by addressing its contributory facters. '

Communrnity Facilitfes Element -

Policy 7: Proeram the centess to fil gaps in needed services, and prowde adequafe
facilities for ill-housed. ems’ang services.

Alternative C (1 is infeasible and rejected by the Commission because it will decrease the number of on-
‘site affordable housing units, will not provide expanded space for the programs, is not a cost effectlve
alternative, and will not meet the Pro]ect Sponsor 5 ob}echves ‘ :

@ Adaptwe reuse of the Existing Building for Housing

Adaptive reuse of this building for housing would require a complete demolition of the interior of the
existing building and necessitate structural strengthening described il the preservation variant above. |
This alternative would ¥ield 22 to 25 units of affordable housing. The exterior- walls would require
modification to add additional windows. BTWSCS would be left with a 2-story residential building with

no comsnunity program space. The affordable umits would not be transitional a ged youth units because
- the bulldmg would lack space for support[ve services, which ensure that the transitional age youth and
emancipated foster youth will be successfully integrated into and become a contributinig member of
society. This alfernative Would force BTWCSC to relocate ‘or cease to exist: The historic significance is not
credited to the architecture or the architect of the building, but the use of the building. Elifnination of
BTWCSC at the site would terminate ]:ustoncally significance of the buﬂdmg s assodation with BTWCSC.

In addmon, the Adapuve Reuse Altemahve is inconsistent with some of the ob]ectlves a.nd goals of the
Housing Element of the General Plar, including but not imited to: 2

2004 Housing Element

-saumipﬁp et _ -‘ ‘ : N o R o 23.
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Objective 4 Support affordable hosing production by zncreasmg site avajlabilitj and
’ ’ capaa’fy ’

Policy 4.4 . 'Consuler granting density bonuses and parking requirement exemptxons for the
‘ construction of affordabie nousmg or senior housing. :

Obiecﬁve 0 Reduce homelessness and the nsk of homelessness in coordmatton with relevant ‘
' agencies and service prowders

Policy 10.1:-  Focus effors on the provisions of permanent affordable and 5emce—ennd1ed
housmg to reduce the need for temporary homeless shelters. :

Policj’ 102: ' ‘Aggresswely purse other strategies to prevent homelessness and the risk of
‘ homelessness by addresmg its conmbutory factors. '

" Community Facilities Element

: Objec_:tlve 3. Assure that neighborhcod Residents have access to needed services ancl a foeue N
' for nelghborhood activides. . B : '
l“oli_cj‘;‘r 1 Prowde nelghborhoocl centers in areas lackmg adequate comznuni’cy feeiliﬁes.
- 5 PolicY_?.: - Asswre that nelghborhood centers complement and do not duphcate ex‘tstmg
pubicand pnvate faciliies. : :
Policy 3: Develop Centers o serve an 1dentlﬁab1e ne1crhborhood_
Policy 5 - Develop neighborhoocl centers that are mult- purpose m. character, attractive in

- design, secure and comfortable, and inherently flexible to meetmg the current -~

- and changmg needs of the ne1ghb orhood served

: Poliey VA Program the centers to fill .gaps in needed services, and prowde adequate .
' famhtles for ﬂl»housed aashng services. -

Policy 8: Provide neighborhood ¢ centers mth a network of ]mlcs to other nelghborhood '
and ditywide services. :

. The adaptive reuse alternative is mfeasﬂ:le and re}ected by the Co:nrmsswnbecause it will produce fewer .
number of affordable housmg and eliminate BTWCSC at this Site. "The g}nzmasmm currently serves ag a
shared facility with other schools will be eliminated. Finally, the preservation alternative is nfeasible
and re]ected because it would preserve the facade only and not the overalt struc’rure or use 1’cself

Vo STATEMENT OF OVERRIDING CONS[DERATEONS

: ,‘ The Planning Commission ﬁncls that, notmths’candmg the imposition of 2l feasible mitigation measures

and alternatives, s1umﬁcan’c mlpacts ‘related to Historic Resources will remain significant. and .
unavoldable Pursuant to- CEQA section 21081 .and CEQA Guideline Secton- 15093, the Planmng'
, Conv_mssmn hereby ﬁnds after comlderanon of the Fmal EIR and ifne emdencemthe record, that each of -

Sfl iyl . ')A
Mﬁﬁﬂﬁ pwﬁaﬂ‘ . i . " : -
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the specific ovérridmg eCconomic, }egé'l, social, ’tedtmblogieal and other benefits of the Projéct as set forth
below independently and collectively outweighs these significant and’ unavoidable impacts and is an '
overriding consideration warranting approval of the Project. Any one of the reasons for, approval cited -
below is sufficient to justify approval of the Project. Thus, even if a court were to conclude that not every -
reason is supported by substantial evidence, the Commission will stand by its determination that each
individual reason is suffident. The substantial evidence suppoerting the various beneﬁts can be found in .
the preceding findings, which are incorporated by reference info this Section, and in the documents '
found n the record as defined in Section I :

On the basis of the above findings and ‘t‘he substantial evidence in the whole record of this proceading,
the Plarming Comumission spedfically finds that there are significant benefits of the Project to support
approval of the Project in spite of the unavoidable signiﬁcant impacts, and therefore makes this.
Statement of Overriding Considerations. The. Commission further finds that, as part of the process of
. obtaining Project approval, all significant effects on the environment from implementation of the Project

have been eliminated or substantially lessened where feasible. All mitigadon measures proPosed n the :

EIR and MM:RP are adopted as part of the Approval Actions described in Sechon I, abave.. ' C

Furtherimore, the Commission has determined that arny. 'rernaim'ng sig‘xﬁﬁcant effects on the envirorment
found to be unavoidable are acceptable dire to the followmg SPElelC overriding economic, techrucal
' legal social and other considerations.

~The Projecf:wﬂl have the following benefr_t-S:
1. The Project would increase the number of individuals served by the BTWCSC program by 50

{from.100 to 150), add a child care center component for 24 children, and otherwrse expand the
type of programs PIDVJdEd on Slte oo .

2. . The Project would enzble the c_e'nt,er'to increase the hours of the part time staff.
3. | . | "I'ho ETWCSC programs reoult in im:‘reased. ethnic ernd soco-econormic diversity.
‘4. ~ The BTWCSC after-school programs target at—nsk youth and provrde correspondmg Support
services. ‘
o 5 ' The housmg component of the Pro]ect Would add 48 permanenﬂy affordable units to the City’ 5

Housing stock managed by a non-profit organization. According to the 2010 Larkin Siz-eet Youth
Services Report, there are an esfimated 5,700 homeless and marginally house youth between the
ages of 12-24 each year. Their housing need-is served by basic center (dropped in-ghelters) and
transitional housing in San Francisco. There are a total of 324 beds serving approximately 1,312 -
youth per year. 292 of the 324 beds have an average stay of over 365 days, #nd the 24-unit
apartment house at Ellis Street has an average stay of 1,414 days. Due to high demand for
transitional aged-youth housing, the number of youth able fo access tréﬂsitlorial_aged youth
~ housing has decreased dramatically. Based on the 2010 report by Larkin Street Youth Services; of
the youth requiring transitional aged youth housing, 64 percent are male, 31 percent female, 3
~ percent male transgender, 1 percent female transgender and 1 percent other.- These youth are
- from diverse ethnic background, 30 percent are white/Caucasian, 28 percent -African American, )
- 21 percent Latino, 5 percent Asian and Pao]ﬁc Islanders, 2 percent American Indra:n, 1ipercent

multiracizl. and 3 percent other.

$Aﬁm§‘&£$b3w - . ' - I .25
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Homeless youth need a wide range of services to enable them to transition suc:c:essfuﬂy from the

sireet to more stable healthy, and gainful COndlthnS

The housing componernt of the Cenfer has been’ desigried as.an mf:eg-ral part of the BTWCSC's

 service programs. Twenty-four of the transiional aged youth umits will be for at’ disk

emanmpated foster youth. A housing program integrated with supporhve services would
enhance the success rate of these youth fo become contributing members of society and act as

‘role model for other at»nsk youth

Childcare centers are in high demand a_ffordable chﬂdcare is vu‘bually non-existent, The _

: 'mclusmn of a childcare center for 24 children would provide access to. on-site childcare to
pareniing youth while they develop skills that would enable them fo.enhiance their employment,

€aIm 4 hvmcr Wage, and aclueve positive, long ferm outcomes for their faxmhes

The BTWCSC programs and services would sh'engthen life skills, ‘motivate hlgh school
graduation, support hlgher educahon goals and prepare participants for careers in the 21Ist
ceritury. :

In partnership with the Umver51ty of San Francisco Enwronmental Saence and Service Leammg

Department, students and youth served by | BTWCSC would mcorporate health and Wellness
achvmes in their dally Hves.

: "Ihe computer trammg program ‘would bridge the digital divide and brmg prac’acal computer

use and the infernet to low-income homes, including the neighboring public housing residents,

‘and help to prepare youth as well as adults from low-income families’. job skills necessary to :

compete in the 21st century job market.

The tra:nsmonal aged youth housing proposed for thlS Pro;ect is a 24-month housmg support
program, allows former foster youth ages 18 to 24 the opportunity to develop a sense of
pennanency for the first time in their lives.” The on-site supportive services. prov:lde stability,

" build commumtles, and pave fhe way for successful mdependent hvmg

The Food Paniry, orgamzed by senier volunteers provides Weekly p'roduce; bread, dry foods and

can goods to families in need and emergency food, a need that has grown durmg the current

econonuc down’tum

Partmpants in Youth Radio prog-ram undercro creative professmnal deveiopmenf, media o
education, technical trajning, and academic support. They learn professional expectations and

. appropriate workplace behavior, long-term commitment and how to be viable conmbutors and
E 'leaders in the media/arts ]oumahsm and civic life.

The Draft condmonal use approval motion before this commission dlscusses and demonstrates -
that the Project is consistent with and mplements marny of the ob}ectlve and pohmes of the
General Flan. » : :

?gaﬁ;ﬁﬁ;ﬁnéﬁﬁpw ' - 1168 _ .A ', ‘ 27
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'17.  .The Conditions of Appmval for the Pm]ect mclude all the mitigation and unprovement meastires
that would mitigate the Project’s potentially ﬂgmﬁcant xmpact to m51gn.1f1can’t 1eve15, except for
its impact on. an Architecturel Historic Rescurce. o

Havmcf cansidered the above, the Planning Commission finds that the ber‘Leﬁ’cs of the Pro]ect outwelcrh
the unavozdable adverse environmental effects identified in the Final EIR, and that those adverse

environmental effects are therefore acceptable. - -

S FEAROISTD e . ' S i
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LUCE FOR‘ x ZJARD . 304 RDRECE! 121 Sggz{i)r Street
ATTORNEYS AT LAW + FDUNDED 1873 - A S4 H r: ranmsco CA 94105
Lece, ForwaRD, Hamon & SCrIFeS LLp ' ? :"‘%’s"i

f’j ! 415 46'1‘0 ax
l‘ LjU 5 PHWZWIUCE .com

C.

ALICE SUET YEE BARKLEY : T S dy
DIRECT DIAL NUMBER 415.356.4635 -

DIRECT FAX NUMBER 415.356,3888

EntallL ADDRESS abarkley(@luce.com

June 6,2011 - | . , . 7507000699

Supervisor David Chiu
President, Board of Supervisors
City Hall, Room 244

. San Francisco, California, 94102

- SUBJECT: Plannmg Department Case No 2006.0868CETZ
‘ 'Appeal of Final Environmental Impact Report for Presidic- Qul er Street
Special Use District and Proposed Project at 800 Presu:'_ho Avenu;, San Francisco

Dear Premdent Chm

Booker T. Washington Community Service Center (“BTWCSC” or “Appllcant”)
proposing to demolish its existing two-story community facility and construct a five- story,
approximately 55” high mixed use building with approximately 20,726 gross square foot (“gsf”) .
of community center and gymmnasium, 6,807 gsf of parking at the basernent level, and 32,684 gst
for 50-affordable dwelling units (the “Project”). The Project will require amendments to the
Planning Code creating the Presidio-Sutter Street Special Use District (* SUD”) to allow hewht
and unit density increases. _ »

The Planmna Department (“Deparﬁent”) prepared an enwromnemal impact report for
the SUD and the Project. The Draft Environmental Impact Report (“DEIR”™) was published on
~ June 23, 2009. The 45-day public comment period ended on August 10, 2009. The Planning
Commission (“Commission”) held a duly noticed public hearing on the DEIR to solicit public

! - BTWCSC is the oldest community service center serving the African-American community in
San Francisco. It has been in continuous operation since 1919 and has been in it's current location since
1952. While BTWCSC began providing services exclusively to the African-American community, its
programs now serve a diverse ethnic population (50% African-American, 30% Asians, 10% Latinos, and
10% others) all of whom are from low to very low income and/or immigrant families.

For additional information related to BTWCSC and the Project, please refer to BTWCSC’s letter
to the Planning Commission dated April 28, 2011, the BTWCSC letter to the Land Use Comimittee dated
May 31, 2011 and thé documents forwarded to the Land Use Commiftee by Planning Department
'regardmcr the proposed SUD Ordinance in Board of Superwsors File No. 1106 58. These letters and

- documents are incorporated herein by reference as though fully set forth, :
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comment on August: 5, 2009. The Department prepared and. publiéhed the Responses -to.
Comments on April 14, 2011, Aftera duly noticed public hearing, the Commission certified the
‘Final Environmental Impact Report (“FEIR”) on April 28, 2011 : :

On May 18, 2011 the Neighbors for Fair Planning (“Appellant™), opponents of the SUD
and the Project, appealed the certification of the FEIR to the Board of Supervisors (“B'oard”)‘.z-‘
For the reasons discussed below, Appellant’s appeal is without merit. It is respectfully submitted
that the Board deny the appeal and affirm the Commission’s certification of the Environmental
fmpact Report. - :

[SSUES RAISED IN THE FEIR APPEAL®
Appellant raises the following issues in the FEIR appeal: |
1. Reécﬁcﬂaﬁdn of the DEIR and the “Comments and Responses” (C&R);

2. “Pre—approval” of the Project prior to certification of the FEIR, .

il

Inaccurate “Environmental Setting” discussion;

4 Inadequate Historic Resouﬁ:e Analysis;

Ln
w

‘Failure to include’ a reasonable range of Alternatives and inadequate “No ' Project”
discussion; and - o ‘

.‘g\

: Failure to analyze violations of the General Plan; and
7. -« Project Approvai

8 Spot Zoning .

: Appellant also appealed the conditional use authorization granted by the Planning Comunission to-
this Board on May 31,2011 ' : : ' ‘ .

3 Although Appellant’s appeal letter purports to list the issues on appeal under separate and
distinct headings, the appeal letter co-mingles allegations and arguments within headings. For
the sake of brevity, BTWCSC responds t0 the issues raised in the appeal lefter under the
~ appropriate heading and does not repeat them elsewhere letter. ' o ' o
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- RESPONSES TO APPEAL .

BTWCSC joins in the Planning Department s responses to the appeal and offers the
following additional responses. .

1. No Re-Czrculatmn Is Requzred Because The Camments And Responses ( “C&R”)
' C'ontam No Significant New Infarmatwn. _

Appeliant alleg_es that the FEIR describes feasible project alternatives and mitigation
- measures that are substantially different from those discussed in the.DEIR. Speciﬁcaﬂy, _
- Appellant complains that the “Alternatives” and other sections were rewritten requiring
recirculation of the EIR." Staff initiated text on C&R pages 133-141 respondmg to comments
from the Historic Preservation Commission and Commissioner Moore” meérely clanfy and/or
amplify the Preservation _aIternatwes add conceptual floor plans and: amplify the reasons of
rejection. Responding to comments on the Project’s impact on land use, visual quality and
aesthetics, BTWCSC refined the Project design to better address the Project’s less than
significant impacts. While the height of the Modified Project is still 55°, the number of units -
: increased from 47 to 50 by reducing the one and two bedroom units to studio units.
Consequently, the environmental impacts of the modified design are similar to that of the Project -
analyzed in the FEIR as it would still require demolition of a historic resource resulting in an
unavoidable sigm'ﬂcant adverse impact that is identical to the Proposed Proj ect in the DEIR,

The reqmrements for reczrculatlon set forth in CEQA Gu1delme Sectlon 15088. S(a) are
dlscussed below: : : _

(4) A new significant environmental impact would result from the prcyecr or ﬁam a -
new mitigation measure proposed to be zmplemenred

C&R pp. 64-68 discussed the Modified Project Des1gn The expanded discussion of the
Alternatives in the DEIR are responses to comments and/or add graphics for the Preservanoﬁ
Alternatives that clarify or amplify the alternatives. These discussions do not show any new
- significant environmental impact and do not change the conclusions in the DEIR and the FEIR.

Appeilént did not comment on the Preservation Alternatives. Some of the 0pponents expressed
support for “Code Comphant AItematwe i Comments on “Off—su:e Alternative™ will be discussed later in
this letter. '

3 _See C&R pages 117 and A2-29.
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(B) A substantial fﬁcrease in the severity of an environmental impact would result
* unless mitigation measures are adopted that reduce the impact to a level of
- insignificance. ‘ ' ' .

 Neither the Modified Project nor the C&R clarifying or amplifying the Preservation
Alternatives result in any increase in the severity of an environmental impact that would change
the conclusions reached in the DEIR or the FEIR. In fact, the Modified Project would lessen the
already less than significant impacts of the project on visual quality and aesthetics because the
massing of the Project was revised to include varying setbacks. - Addition of conceptual floor
plans and sections to clariiy and amplify the Preservation Alternatives do not change their impact
on the environment. See C&R pp. 133-141. - ‘

(C) A feasible project alternative or mitigation measure considerably different from
- others previously analyzed would clearly léssen the environmental impacts of the .
project, but the project’s proponents decline 1o adopt it. C

No new feasible project  alternative or mitigation measure that would lessen the
environmental impacts of the Project or that is considerably different from those analyzed in the
DEIR was proposed or added in the C&R. Appellant fails to point to any such new feasible
alternative or mitigation measure. ' BEE . '

-(D)” | The draft EIR was so fundamentally ancf'basicdﬂy inadequat‘é and conclusory in
 nature that meaningful public review and comment were precluded.

- Appellant alleges, but provides mo specifics, that.the FEIR. was fundamentally and
‘basically: inadequate and conclusory in nature because it failed to disclase and: analyze the.
Project’s adverse impacts on traffic, land.use, historic resources in the neighborhood, aesthetics,
parking, * hazardous materials, solid waste and all other areas. See pages 2,9 and 10 of
- Appellant’s 5/17/11 letter. : a '

- Appellant also asserts that -the “Code Compliant” and “Preservaﬁon_Altémativcs”_ are

- preferable and the public should given an opportunity to comment om them, inferring that they
~ were deprived of such an opportunity. The record is to the contrary. " Appellant’s attomey and
 others testified and submitted written comments stating that they preferred the Code Complaint
Alternative or préservation of the existing building and the Responses to Commenits responded 1o
these comments.” See C&R pp. 113, 114, A2-7, A2-10 and 11, A2-18, 2-21. At the cpnsolidated
 hearing before the Commission, Appellant’s attorney wrote a letter to the Commission and the
neighbors testified that they preferred the “Code Complaint” or “the Preservation Altérnative” or

1189



LUCE FORWARD

_ ATTORNEYS AT LAW » FOUNDED 1873
LucE, FORWARD, HAMILTON & SCRiPks LIP .

Supervisor David Chiu -
"June 6, 2011 ‘
Page 5 of 14

_ a Project heighf of no more than 45°. (See-Exhibit 2 to .BTWCS(?S letter dated May 31, 201110 - -
the Land Use Committee.) No recirculation is necessary since the neighbors made known their
preference by commentmg on the FEIR and dunng the consohdated FEIR and PI‘OJ ect approval :
hearing. : ‘ : ,

The discussion above .demonstrates that any new information added merely clarifies,
amplifies or makes insignificant modifications to an adequafe EIR. Therefore, Appellant’s
contention that the FEIR be re-tirculated should be rejected by this Board. (See CEQA
Gu1del1ne sectlon 15088.5(b).)

2. T Ize Project Was Not “Pre-Approved” By The Ctzj: 01* Any Of- Its Departments Boards
Or Commissions. : '

‘ Relying on Save Tara v. City of West Holly_wood (2008) 45 Cal 4 116 (“Save Tara”),

Appeliant contends that the City pre-approved the project because the Mayor's Office: of
Housing provided pre-development funding-to BTWCSC. In Save Tura, the City .Council of .
City of West Hollywood granted the developer an option to purchase a city-owned property on
June 9, 2003, announced a $4.2 Million grant in December 2003 for the proposed development,
gnd approved a “Conditional Agreement for conveyance and DeveIoPment of the Property ”

Development of any pl‘OjE:Ct requires expenditare for pre-development costs, including
architectural fees and environment review, both of which are necessary béfore the City can
approve, modify or disapprove a project. In this case, after an arduous evaluation process, the
Mayor’s Office of Housing (“MOH”) executed a Loan Agreement with BTWCSC in the amount
of $788,484.00 to be used for pre-development costs, including but not limited to environment
review and architectural services for the project. (A copy of the MOH’s Pre-development Loan
Agreement is attached hereto as Exhibit 1; see Section 3.2 on p 10 and Section 3.8 on pp 11 and
12 of Exhibit 1.) A secured promissory note was éxecuted on October 29, 2010, a copy of which
is attached hereto as Exhibit 2, The loan is secured by a Deed of Trust, Assignment of Rents,
' Security Agreement and Fixture Filing (“Deed of Trust”) on the 800 Presidio Property was
recorded against the land record on December 7, 2010 (a copy of the Deed of Trust is attached
hereto as Exhibit 3). A notice of Special Restriction disclosing the Loan Acrreement 18 attached

‘ hereLo as E}thblt 4

‘Section 4 S(d) of the Loan Agreement set forth lnmtatlons on’ disbursement of the loan
proceeds including that “the City shall have no obligation to. disburse any funds that would cause
the totai amount dlsbursed under this Agreement to exceed $550,000 untll completxon of all reqmred '
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_ chvironmental review for the Project under CEQA.” See p. 14 of Exhibit 1, Therefore, the facts in
Save Tara are distinguishable. L R T

MOH is not vested with and does not have the legal authority to review or act on any

project, or to act on amendments to the City’s Planning Code. Only the Board has the authority

to enact an ordinance including amendments to the Planning Code. (City Charter Section 2.105)
The Commission is vested with the legal responsibilities to approve. “all permits and licenses .

- dependent on, 6r affected by, the City Planning Code administered by the Planning Department”
(SF Charter section 4.105). After the Department approves a project, the building permit would
be routed to the Department of Building Inspection (“DBI”) for compliance with the Building
 Code and Fire Code provision56 (San Francisco Building Cede Sections 101A.20 and Appendix
"D of SF Charter). Appeal of the building permit is to the Board of Appeals (Charter Section
4.106), Appeal of a conditional use permit is to the Board of Supervisors (Charter Section
.. 4.105). The Cominission certified the FEIR before approving the conditional use application for
this Project on April 28, 2011. s L '

- Appellant’s reliance on Save Tara is inapposite. The Appellant offers no documentation -
of any.pre-approval guarantee made by any City Agency, Commission, Commissioner or
employee. Appellant’s assertion that the Project was pre-approved is without any factual or legal
foundation and should be disregarded. o T L

3. -The “Enviroﬁmenrtal Setting” Discussion In The FEIR Is Adequate. Except For
Unavoidable Adverse Significant Impact On A Historic Resource, The Project will
Have “Less Than A Significant Impact” On The Environment. : -

. FEIR is an informational document and CEQA does not demand perfection.” The purpose
of CEQA is to inform the decision-makers of the environmental consequences of a project and o
ensure the public that the environment will be protected. - The environmental. setting section of -
the FEIR discussed the existing conditions on land use, aesthetics, visual quality, and views of
the site and thoroughly analyzed the Project’s impacts on these topics. See pages IV-1 to IV-29
of the DEIR and pages C7R 33-72 of the Responses to Comments: Therefore, the FEIR contains
more than sufficient information on the environmental setting and the Project’s impact meeting

" CEQA requirements. | : S W

6 In certain insfén_ces, the Health Department or other agencies may have to appf‘ove a building -
permit application. - : .
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Smce the hearmgs on the cemﬁcatlon of the FEIR and the conchtlonal use application
were consolidated, the Planning Commission had the FEIR, the Department staff’s case report
for the Project and BTWCSC’s Jetter, public testimony supporting or opposing the project before
it prior t0 acting on certification of the FEIR.- The case report and the BTWCSC letter included
additional graplncs and photographs showing the existing project V1cm_1ty, as well as contextual
photomontages of the Modified Project from various vantage points; including analysis of the
historic heights of the building in comparison to the width of streets. ® The Commission had
sufficient information on the environmental setting and the Project’s impact on the environment
- to make an 1nf0rmed decision on the FEIR. S

i

_ _ Appellant s contention that the Project will have a significant 1mp¢ct on the env1r011meni
is based solely on their disagreement with the conclusions reached in the FEIR. Appellant
altempts to support its conteniion that the FEIR’s environmental setting discussion is inadéquate
by focusing on the two- and thrée-story buildings near the project. vicinity and conveniently
tgnores the 45” high apartment bmldmgs directly across the street on Sutter Street and other taller
mstﬁ:tzonal buildings near the site.’ Appellant®s complaint that the FEIR failed to adequately

~ analyze other environmental impacts are conclusory statements without any legal or ev1dent1ary

support. Thus, the Board should not glve credence to Appellant § complamt

4. " The Historic Resource Analysis Provides More Than Suffi czert Informatmn On T he
' Pro,rect Architecture, and On Ard Off-Site Historic Resources. : '

On' Débember 10, ;.007 Preservation Axcbitecture submitted a Historic Resource
Hvaluation Report (“HRER™) to the Planning Department on the BTWCSC building at’ 800
Presidio Avenue. Analyses in the HRER include, but are not limited to, (1) the nelghborhood .
and the Pmperty mstory mcludmg that tbe site was, for a time,. the Iocatlon of a pOwer | house

7 Thephoto sraphs included block faces of Sutter Street and Presidio Stréet, Block face photooraphq
of Post Street between Lyon and Presidio Avenue is attached hereto as Exhibit 5.

8 The strest w1dth vs. street helght information is from the Market and Octavia Area Plan. -
? . During the printing process, the color denoting two-stery buildings were inadvertently omitted.
‘Figure 12 has been corrected and is included in the Department’s packet to this Board. This is a harmless
error because the photographs in the FEIR and in the project vicinity photegraphs and photomontages of
the Project in the Commission’s case report and BTWCSC’s letter showing the bu11c1mgs on the block
.' fates left no doubt that there are two-story buﬂdmgs on the pro;ect block. :
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for the Sutter Stieet Railway, (2) the site’s association with prominent individuals, (3) the -
~architect and the architectural design of the building. The HRER report concluded that

“the BTW 'bﬁilding is descended from the identified historical events. . .
Therefore, the conclusion . . . is that the resource is eligible for the CR [California -
Register of Historic Resources] under CR Criteria 1. ' '

The HRER also discussed the findings of a reconnaissance survey of the 12 block area bound by -
Geary Boulevard, Presidio Avenue, Pine and Broderick Streets and concluded that the survey

area is similar to many other residential areas in the City. Based on the reconnaissance SUrvey, -
the HRER concluded that a district might be carved out from Broderick, Pine/California, Lyon
and Sutter, but does not include the project block. The HRER report also discussed the Project’s '

architectural compatibility with the existing setting (See pages 23 — 25)

The Department issued its Historic Resource Evaluation Responses (“HRE Response”)
on January 7, 2008 concluding that BTWCSC building is a historic resource under Criteria A.
" Boththe HRER and the HRE Response found the building not to be of a distinctive architecture,
nor the work of a master architect, nor possessing high artistic value of significance. The historic
resources analysis can be found on DEIR pages IV-34-50. o

On pp. 47-48, the DEIR noted the presence of specific rated historic structures identified
in “Here Today” near the Project Site. On C&R pp. 75-78, the Depariment amplified its -
discussion on the Project’s effect on adjacent historic resources. and concluded that a potential
historic district centers at Baker and Pine Streets, which is two blocks northeast of the Project
site, may exist. The Department concluded that the Project’s impact on known and potential
historic resources would be less than significant. Therefore, Appellant’s statement that “the
neighborhood exhibits a consistent development pattern including height, scale, bulk, massing, -
rhythm, architectural detail and use of materials to create’ cohesive groupings of buildings, .

districts and neighborhood™ is specious and contrary to evidence in the record.

. Appellan_trass-erts that nearly every buﬂdmg on both sides of the 2700 and 2600 Sutter
and on the 2600 and* 2500 block of Post justifies the creation of the’ “Sutter Hill Historie
District” Therefore, failure to conduct a detailed survey of every building in an alleged potential

historic district renders the FEIR inadequate. Appellant also asked for a Historic Survey of .

buildings in a 20-block area bounded by Geary Boulevard, Divisadero, California and Presidio

and that the Project’s impact on historic resources 18 in_sufﬁcier_it. The cases relied on by the
Appellant do not support this claim. ' I R
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In Sierra Club v. State Board of Foresiry (1994) 7 Cal.4™ 1215, the State Board of -
Forestry approved timber harvesting plans that were rejected by the Department of Forestry and
the Départment of Fish and Game even though the applicant refused to provide information on

- old-growth-dependent wildlife species with in the plan areas. The Sierra Club court held that the
. State Board. of Forestry abused its .discretion approving plans which lacked mformation
- regarding the presence of some old-growth-dependent wildlife species. In Cardiz Land Co. v
Rail Cycles (2000) 83 Cal.AppAth 74, the court held that the failure of the EIR to discuss ground
~ water volume that may be contaminated by Rail Cycles’ proposed expansion of the landfill area

operation renders the FEIR inadequate. In this case, the FEIR analyzed the presence of historic
resources and the Project’s potential impact on them. ' o

Responding .to Commissioner Moore’s comment for additional information on Lloyd
(Gartner, architect of the BTWCSC building, the Department researched the files of the American
Institute of Architects’ Historical Directory. This research revealed that Gartner is primarily a
designer of shopping. malls and other retail establishments; the BTWCSC project. was not
mentioned. o ‘ ' N : -

. Ignoring the well-researched and well-reasoned analysis in the FEIR that Gartner is not a
master architect, Appellant’s attomey infers that information supporting his conclusion that
(arter is a master architect is merely a few clicks away on Goo gle. However, Appellant failed to
mention that all substantive information in a Google search is provided by a link to HRER and
the Planning Department’s HRE Response and that Gartoer is not mentioned in Wikipedia.
Copies of print-outs from Google is attached hereto as Exhibit 6. In deed, all the information on
the history of and other information on the BTWCSC cited by Appellant’s attorney were in the
HRER. the IHIRE Response, the DEIR and the C&R. Appellant added nothing new in its appeal
letter except for another specious claim. Therefore, it must be concluded that the Project FEIR
fully informs this Board, the Commission, and the public about the Project’s impacts on historic
resources. Simply puf, disagreement with the conclusions reached in the FEIR’s historic
resource znalyses is not grounds to render the FEIR inadequate under CEQA. - B o

5. A Reasonable Range of Alternatives Were Analyzed In the FER; The Discussion’ of
The “No Project Alternative” Complies with CEQA Requireménts.l o a

0 The responses in this section also addresses Appellant’s allegations in Section 4 (p. 6) and Section
8 (p. 12) of Appellant’s May 17, 2011 letter to this Board. . . ' '
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' CEQA Guidelines Section 15126.6(f) requires that a reasonable range of Alternatives be
considered and analyzed. Only alternatives that permit a reasoned choice and those that would
avoid or substantially lessen any of the significant effects of the project need to be analyzed. The
lead agency determines what alternatives could feasibly attain most of the basic objectives of the
project. In this case, the FEIR includes the “No Project Alternative”, the “Code Compliant
Alternative” and two variants of “Preservation Alternatives.” Appellant complains that the FEIR -
omitted alternatives that would reduce the Project’s impact to' less than significant levels; the
assertion is without merit. The only unavoidable significant impact from the Project is the
demolition of a historic resource. The “Code Complaint Alternative” would require demolition
of the BTWCSC building, a significant and: imavoidable adverse impact. Only the preservation
alternatives would aveid significant adverse impact by preserving the existing building. After
being fully analyzed all other impacts were found either to be insignificant or were reduced to an
insignificant level with mitigation measures. See DEIR page v-1 and 2. - R

Feasibility is defined by taking into account factors such as economic viability, and
- whether the proponent can reasonably acquire, control or otherwise have access to the
alternative site, amongst others. (CEQA Guidelines Section. 15126.6(1)}3).). BTWCSC. .
submitted to the Planning Department detailed operating anatyses showing the 45° building with -
41 units preferred by Appeﬂa.nt11 will result in an operating deficit, while a 50 umit building
would not. Copies of the operating budget analyses for a 50-unit project and a 41 unit project .
prepared by John Stewart & Comparny are attached hereto as Exhibits 7 and 8 respectively.
John Stewart Company also performed an operating budget analysis for an alternative with 25
" ynits, which shows an annual operating deficit of $77,569 excluding a $15,000 replacement
reserve deposit, a $4,500 asset management fee and a $7,500 partnership Management fee. A
* copy of the income and operating expense analysis of a 25 unit affordable building is attached
hereto as Exhibit 9. Therefore, none of the alternatives discussed in the FEIR is feasible:

Appéllant’s compia‘int states. that.the FEIR failed to analyze an “Off-Site Alternative”

" CEQA does nof réquire analysis of an off-site alternative that is not feasible due to economic

non-viability. An EIR need not consider an alternative whose effect cannot be reasonably -
" -ascertained and whose implementation is remote and speculative. - CEQA Guidelines Section
15126.6(£)(3) . In this ¢ase, BTWCSC is a non-profit community based organization who has the

' " The 45 high building with 41-units is a reduced density or intensity of the Project that will require -
demolition of the existing building. Enactment of a Presidio-Sutter Street Special Use District with a
lower maximum height limit and dwelling unit density will not reduce the significant adverse impact
resuliing frolm demolition of a historic resource and need not be included. -
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good fortune of owning the property where its facilities are located. BTWCSC has no ability to
- purchase another site for the development of affordable housing in the Western Addition area or
_elsewhere in the City. The lack of financial ability is evident by the fact the BTWCSC had to
enter into a Loan Agreemeént with MOH to pay for pre-development costs in order to secure
entitlement for the Project. BTWCSC will testify before this Board that it has approximately
$300,000 in its bank account, of which $150,000 is to cover current salaries, payroll taxes and
other operating expenses and the other $150,000 is an operating reserve. BTWCSC does not the

" ability to reasonably acquire or control an alternative site. ' :

6. The Projecfs Potential Conflict With Certain Objectives And Policies Of The City’s
General Plan Were Discussed, : o ' ,

Appellant made a general allegation that the Project violates the Urban Design Element
of the City’s General Plan and the FEIR failed to discuss the General Plan Element and the
Project’s impacts thereon. However, Appellant again offers nothing specific’ to support the
z—xllega‘[icm.l_2 Tnasmuch as the objectives and policies in the City’s General Plan address
competing public and private interests, no project can be consistent with all of the provisions of
the General Plan, nor is this required. Only overall consistency is required. o

Pages 11I-1 to 2 of the DEIR list the objectives and policies of the Residential Element,

‘the Transportation Element and the Urban Design Element that may conflict with the-Project.

Pages C&R-28 to 31 contain the Responses to the comment that Appellant’s attorney raised

related to Urban Design Element objectives and policies as well as the “Fundamental Design

. Principles for Major Development.” Additionally, the C&R on Land Use and Aesthetics discuss

the impact of the Project on the existing character of the neighborhood. (See C&R pp. 31-46.)

Appellant also complains that the Presidio-Sutter Street Special Use District would threaten the

known and potential historic resources in the neighborhood, but again presented no evidence to
back the allegation. ' : —_— e

7. The FEIR Is An Infarma;‘ionaf Document And Does Not Compel the City To Adopt A '
Particular Alternative Or To Exercise Its Discretion Associated With Project Approval
In A Particular Manner. : ' ' .

12 Appellant then states its reasons why the ‘analysis of the Project’s impact on historic resources is

inadequate. See Section 4 of this letter for response. :
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Contrary to Appellant’s contention, the FIER only identified one significant, unavoidable
adverse impact — demolition of a historic resource. All other impacts, including visual and land
use, have been determined to be less than significant.. The FEIR discussed the reasons for-
finding certain mitigation measures and alternatives to be infeasible. The FEIR'is an
informational document and does not compel or determine which analyzed project, alternative or

modification can or should be approved. -

- If the ‘Commission, or the Board, as decision makers, decides to approve the Project or
Appellant’s preferred alternative, the Commission or the Board must fitst certify the FEIR, make
CEQA findings and adopt a Statement of Overriding Consideration setting forth its reasons for -
approving a project with significant adverse impact before proceeding to approve the Project, a
" - maodified project, or a project altemative. If Appellant believes that the Commission abused iis .
-discretion in approving the Project, the appropriate forum is through an appeal of the conditional

use approval, not an appeal of the certification of the FEIR. ‘ ' o

R. SpotZoniug..

‘ Appellant asserts that the Presidio-Sutter Street Special Use. District is “spot zoning.”
This issue was addressed in BTWCSC’s letter dated May 31, 2011 to, the Land Use Committee .

- and this Board in Board of Supervisor’s file no. 110658, whichis in¢orporated herein by
 reference as though fully set forth ' Lo

CONCLUSION

, . Appellant’s appeal is a list of meritless allegations without supporting proof. Appellant
" attempts to obfuscate facts and misstates the law in an attempt to sway the Board to grant its
appeal and remand the FEIR to the Planning Department and Commission. The Department has
submitted to this Board thoughtful responses to the Appellant’s allegations. Based on the
Department’s responses and BTWCSC’s responses herein, the appeal of the FEIR must fail. Itis -
respectfully submitted that this Board deny the appeal of the FEIR for the Presidio-Sutter Street
SUD ordinance and the 800 Presidio project. . ' : '

Very truly yours, -
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City Hall -
1 Dr. Carlton B. Goodleit Place, Room 244
San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

 NOTICE OF PUBLIC HEARING

'BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

~ NOTICE IS HEREBY GIVEN THAT the Board of Supervisors of the City and
County of San Francisco will hold a public hearing to consider the following proposal
- and said public hearing will be held as follows, at which time all interested parties may
attend ‘and be heard: ‘ | : ‘ _—

" Date: - . Tuesday, June 14, 2011
- Time: 4:00 p.m.

Location: Légi'slative Chamber, Room 250 located at‘City Hall, 1 Dr.
Carl_ton B. Goodlett Place, San Francisco, CA 94102

Subject: File No. 110675. Hearing of persons interested in or objecting
: to the decision of the Planning Commission’s April 28, 2011,
Certification of a Final Environmental Impact Report identified
as Planning Case No. 2006.0868E, through its Motion No.
18340, for the proposed Booker T. Washington Community
Center Mixed-Use Project located at 800 Presidio Avenue.
(Appeltant: Stephen M. Williams.) - o

Pursuant to Government Code Section 65009, notice is hereby given, if you
challenige, in court, the matter described above, you may be limited to raising only those
Jissues you or someone else raised at the public hearing described in this notice, orin
written correspondence. delivered to the Board of Supervisors at, or prior to, the public
hearing. : ' = -

* In accordance with Section 67.7-1 of the San Francisco Administrative Code,
persons who are unable to attend the hearing on these matters may submit written
comments to the City prior to the time the hearing begins. These comments will be
made a part of the official public records in these matters, and shall be brought to the

 attention of the Board of Supervisors. Written comments should be addressed to -
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Angela Calvillo, Clerk of the Board, Room 244, City Hall, 1 Dr. Cariton B. Goodlett _
Place, San Francisco, CA 84102. Information relating to this matter is available in the
Office of the Clerk of the Board and agenda i_nformatio'n will be available for public
review on Thursday, June 9, 2011. - ' : '

Angéla Calvillo -
Clerk of the Board

DATED:  June3,2011
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